


COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

THE APPLICATION OF BIG RIVERS ) 
ELECTRIC CORPORATION FOR APPROVAL ) 
OF THE 1998 AMENDMENTS TO STATION ) 

ELECTRIC CORPORATION AND THE C17Y ) 
OF HENDERSON, KENTUCKY AND THE ) 
UTILITY COMMISSION OF THE CITY OF ) 
HENDERSON ) 

TWO CONTRACTS BETWEEN BIG RIVERS ) CASE NO. 98-267 

-- O R D E R  

By Order dated April 30, 1998 in Case No. 97-204,' the Commission approved 

new rates for Big Rivers Electric Corporation ("Rig Rivers"), and approved in principle a 

25 year lease of its generating units to a subsidiary of LG&E Energy Cor?. The 

Commission's decision was based on the transaction as reflected in the documents filed 

as of February 2'7, 1998. However, since many of the documents were revised after 

that date, the Commission directed that the final drafts of all jurisdictional documents be 

submitted in this case for a determination of whether material changes have been made 

to the structure of the transaction. 

-. This case was established on May 15, 1998 when 81g Rivers filed the 1998 
r .  . 

Amendments to Station Two Contracts which relate to its operation of the City of 

Henderson's Station Two Generating Plant. Over the next 45 days, Big Rivers filed the 
,' 

I__.-- 

The Application of Big Rivers Electric Corporation, Louisville Gas and Electric 
Company, Western Kentucky Energy Corp., Western Kentucky Leasing Corp., and 
LG&E Station Two Inc. For Approval of Wholesale Rate Adjustment for Big Rivers 
Electric Corporation and For Approval of Transaction. 
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final drafts of all transaction documents. A procedural schedule was entered providing 

all parties an opportunity to engage in discovery and a public hearing was held on July 

6, 1998. 

The Commission notes at the outset that this is anything but a routine review of 

documents relating to a rate adjustment and asset lease. Big Rivers is a debtor in 

possession under Chapter I1  of the United States Bankruptcy Code. The documents 

under review are essential and critical components of Big Rivers' plan of reorganization 

as approved by the Bankruptcy Court on June 1, 1998. All of the parties to Case No. 

97-204 were made parties to this case. Most of them participated to some extent in this 

case, but no party objected to any of the documents under review herein. The absence 

of any objection, however, does not diminish the Commission's obligation to ensure that 
t 

there have been no material changes in the transaction. This obligation takes on 

greater importance here since the term of the lease is 25 years and the power contracts 

have terms that extend up to 25 years. 

Based on a comprehensive analysis of the final drafts of the transaction 

documents, the Commission finds that there have been several material changes made 

to the structure of the lease transaction. The most current economic analysis of the 

lease transaction, filed by Big Rivers on July 7, 1998 and identified as PSC2-38R., has 

been compared to the one identified as SUP-11, which formed the basis for our 

conditional approval in Case No. 97-204. 'To the extent the transaction has undergone 
~. 

a material change, it is discussed herein. 
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Transmission Service for Smelter Loads 

The documents  an file with the  Commission as of February 27, 1 9 9 8  provided as 

follows with respect  to the  Smelters'  transmission service: 

1) Green  River Electric Corporation ("Green River") and  Henderson Union 

Electric Cooperative Corp. ("Henderson Union") would a r range  for a n d  

reserve transmissian on Big Rivers' transmission system for Tier 1 

Energy, Tier 2 Energy, and  Tier 3 Energy purchased from LG&E 

Energy Marketing Inc. ("LEM") for resale to Southwire Company  

( " S o ut h w i re ") a n d AI ca n A I u m i n u m Corpora t i o n ("Aka n ") . * 
2) Transrriission services were  to b e  provided at Big Rivers' O p e n  A c c e s s  

T ra n s m i s s io n T a riff ("0AI-T") rat e s . 

3) Green  River and  Henderson Union were responsible for all 

transmission cos t s  and were  entitled to a transmission credit against  

the  total payments  owed to LEM. The  credit equaled the amount  t h e  

cooperative paid to Big Rivers for the transmission of Tier 1 Energy, 

Tier 2 Energy, Tier 3 Interruptible Energy, and Tier 3 Backup Energy.4 

4) LEM would pay to  the RUS, on behalf of Big Rivers, a monthly smelter  

margin payment  ("monthly margin payments"), which reflected the  ne t  

See C a s e  No. 97-204, Document filing of February 23, 1998,  Volume Ill, Tabs 
15 and  16, a t  5-12. T h e  reference is to the  Amendments to the Wholesale  Power 
Agreements  between Big Rivers and Green River and Big Rivers and Henderson Union, 
Paragraphs  3 and  4. 

_ _ .  

- Id. a t  11 .  

See C a s e  No. 97-204,  Documents filed February 27, 1998 ,  the  Agreements  
between Henderson Union and  LEM and Green River and LEM, Schedule  A, part g.  
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smelter margins originally included in Big Rivers' financial model. T h e  

monthly margin payments would remain fixed regardless of the  amount 

of power actually supplied by L E M  to the  Smelters and the  payments 

specifically excluded any transmission service r e v e n ~ e s . ~  

Big Rivers, the LG&E Parties, and  the Smelters had strongly s t ressed  t h e  significance 

of the  guaranteed  monthly margin payments and the significant benefit this arrangement 

represented to Big Rivers.' T h e  Commission accepted this argument, noting in t he  April 

30, 1998 Order that the  guarantee  of the  smelter margins w a s  an improvement to the 

overall transaction, which the  Commission approved in principle. 

The  c h a n g e s  m a d e  to the  transaction documents reviewed in C a s e  No. 97-204 

include the  following relating to transmission service for the  Smelters'  load: 

1 )  LEM will ar range  for and reserve transmission on Big Rivers' 

transmission sys tem for Tier 1 Energy, Tier 2 Energy, and Tier 3 

Energy. \-EM will continue to provide Green River and  Henderson 

Union with the energy resold to the Smelters, with the types  and  

amoun t s  of transmission reserved by LEM for these sales being 

referred to as Member T r a n s m i s ~ i o n . ~  

-_. .". 

See C a s e  No. -97-204, Supplemental Testimony of A. J. Robison, S tephen  
. Schaefer, a n d  M a r k  A. Hite, at 4, 5, and 8. 

' See C a s e  No. 97-204, Transcript of Evidence, Volume VI, March 18 ,  1998, at 

Brief Addressing Future Unforeseen Cost Issue a t  3; Alcan and  Southwire 
Supplemental  Brief on Unforeseen Cost Resolution a t  4-5. 

- 11-12 ,  15, and  48; Big Rivers Supplemental initial Brief a t  14-16; LG&E Parties Initial- 

' Document filing of May 29 ,  1998,  Volume I I ,  Tab  8,  at 19-25. T h e  reference is 
to the  Transmission Service and  Interconnection Agreement, Sections 6 .5 .1 .  and 6.5.2. 
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2) LEM will continue to pay the monthly margin payments to the R U S  on 

behalf of Big Rivers. However, these payments have been revised to 

include the revenue for smelter transmission service, which was 

originally shown separately in the Big Rivers financial modeLB 

3) As long as the full monthly margin payments are made pursuant to the 

terms of the transaction agreements, Big Rivers will deem the full cost 

of the Member Transmission to have been paid at the then applicable 

OATT rate as part of the monthly margin payments. Consequently, 

LEM's cumulative cost for Member Transmission charged by Rig 

Rivers will fiever exceed the cumulative amount of the monthly margin 

 payment^.^ 

The impact of these changes on Big Rivers is that if its O A T  transmission rate 

increases, it will no longer recover the full smelter margin payments and its cost of 

transmission service. The margin payments are now to be reduced by any increase in 

transmission rates above the levels agreed to by the Smelters. 

Big Rivers contends that it had always borne the economic risk of future changes 

in transmission costs as applied to the fixed wholesale power rates for service to the 

Smelters for which the monthly margin payments are to be received. Big Rivers argues 

that the designation of a portion of the monthly margin payments as a transmission 

payment at O A T  rates in no way changes the economic positions of Big Rivers and the - 

Response to the Commission's June 12, 1998 Order, Item 7, page 37 of 81. 

' Document Tiling of May 29, 1998, Volume II, Tab 8, at 22-23. 
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LG&E Parties; but merely provides Big Rivers with the s a m e  economic risk regarding 

transmission which it has  always had.” 

T h e  significant changes  to the smelter transmission arrangements  presented by 

Big Rivers and  the LG&E Parties have affected the Commission’s evaluation of the 

overall lease transaction. The  documents  upon which the Commission based  its April 

30, 1998  approval in principle stated that smelter transmission service would be 

obtained a t  O A T  rates. At that time, t he  monthly margin payments  excluded 

transmission service revenues,  making it impossible to adjust the  payments  for 

transmission cost  changes.  The revisions proposed in this proceeding allow the smelter 

margins modeled by Big Rivers to be  used to offset any shortfall in transmission 

revenues  resulting from the actual OATT rates exceeding the transmission rates agreed 

to by the Smelters.  In the event  of such a shortfall in transmission revenue, the 

proposed revisions to the  smelter transmission service will result in lower overall 

revenues  to Big Rivers and expose  its non-smelter customers  to potential rate 

increases. 

Big Rivers contends that it has always borne this economic risk, and that the 

proposed revisions do  not change  the arrangement  that w a s  part of the unforeseen cost 

resolution. T h e  documents  on file with the Commission as  of February 27, 1998 do not 

support  this position. Based on those documents ,  Green River and Henderson Union 

had the  initial risk of fluctuations in OAPT rates for the  smelter load transmission 

service; however,  t he  transmission credit appeared to shift this risk to LEM. The 

revisions proposed in this proceeding now shift that risk back to Big Rivers. 

l o  Response  to the Commission’s June  12, 1998 Order, Item 13(c), page  7 of 10. 
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Big Rivers has contended that it does not expect its transmission rates, as 

modeled in its financial model,” to change during the terms of the Smelters’ contracts. 

Big Rivers claims that it is just as likely that its transmission rates will decrease as 

increase, but has offered no analysis or study to support its claim. 

The Commission finds it likely, however, that for Big Rivers to improve its ability 

to make arbitrage sales, it may have to join an Independent System Operator (“ISO”) to 

eliminate transmission rate pancaking. In the event the transmission rates established 

for the IS0 are higher than Big Rivers’ OATT, under the proposed revision, Big Rivers is 

faced with a no win situation. If it does not join an ISO, its ability to make critical 

arbitrage sales could be restricted. If it does join, it would incur additional costs for 

transmitting pawer to the Smelters, but would he unable to recover those costs from 

LEM or the Smelters. Big Rivers’ inability to recover these costs would put pressure on 

its overall financial condition, and could eventually result in higher rates for its remaining 

customers. 

Having considered all of the factors discussed herein, the Commission will 

accept the designation of LEM, rather than Green River and Henderson Union, as the 

party responsible for arranging and reserving transmission service with Big Rivers. The 

Commission also accepts the inclusion of the transmission revenues from the Smelters, 

as shown in Rig Rivers’ financial model, in the monthly margin payments. However, the 
I ‘  

’’ The latest update of Big Rivers’ financial model, identified as PSC2-38RI- 
shows transmission rates through.2006 at $.98/KW/month. In 2007, the rate for 
network transmission appears to increase to $1 .OZ/KW/month while non-firm point-to- 
point transmission is priced at $I.O4/KW/month. In the year immediately after the 
Smelter contracts are scheduled to expire, all transmission is shown at the 
$I .04/KW/manth rate. 



Commission finds unreasonable the provision that allows increases in the O A n  rates 

charged to LEM, except as modeled originally by Big Rivers, to be offset by the 

remaining portion of the monthly margin payment. That portion of the monthly margin 

payment reflecting the modeled net smelter margins exclusive of transmission revenues 

should remain as described in the documents on file with the Commission as of 

February 27, 1998. 

In determining an equitable methodology for the recovery of unforeseen 

increases in transmission costs due to the Smelters' load, the Commission will be 

guided by the unforeseen cost resolution previously negotiated by the parties to the 

transaction. Under this approach, for any increase in Big Rivers' O A T  rate in excess 

of that included in its financial model, 50 percent of the excess will be charged to LEM 

as part of its transmission costs. The bundled rates charged by LEM to Green River 

and Henderson Union will be equally adjusted. Consequently, the bundled rates 

charged by Green River and Henderson Union to Southwire and Alcan, respectively, will 

be adjusted to reflect the 50 percent of the increase in transmission costs. In the event 

that Big Rivers' OATT rate falls below the transmission rate included in its financial 

model, the rates charged to L E M ,  Green River, Henderson Union, Southwire, and Alcan 

will not be reduced. Any revenues in excess of the O A T  rates should be retained by 

Big Rivers as an offset to the $1.85 million payment it makes each year as its 50 

percent contribution to resolve the Smelters' indemnification for future unforeseen costs. 

Aqreement for Electric Service to Commonwe&lndustries. Inc. 

One of the documents filed in-this proceeding was a draft of a new Agreement for 

Retail Electric Service ("Agreement") between Green River and Commonwealth 
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Industries, Inc.-("Commonwealth"). As a preliminary matter, the Commission notes that 

filing of this Agreement was not anticipated. There was no indication by any party in 

Case No. 97-204 that the agreement for service to Commonwealth would be subject to 

any additional negotiations or revisions. Apparently, one or both of the parties to the 

Agreement were dissatisfied with the Commission's April 30, 1998 Order in Case No. 

97-204, and seized the opportunity presented by this instant case to submit a revised 

contract for electric service. Although the Agreement is not within the intended scope of 

this case, in the interest of administrative efficiency we will consider the merits of the 

Agreement. 

This Agreement, when compared to one reviewed in Case No. 97-204, contains 

several changes which tend to favor the interests of Commonwealth over those of 

Green River and its wholesale power supplier, Big Rivers. The most significant of these 

changes is the establishment of two primary levels of power and billing for service to 

Commonwealth: (1) Peaking Power - defined as power and associated energy taken at 

35,000 KW and above at a load factor of 10 percent or less, up to a maximum of 5,000 

KW; and (2) all other power ("nan-peaking power") and associated energy, taken at 

35,000 KW and below. 

[Jnder its previous agreement, Commonwealth was required to take-or-pay for 

th2 full S10.15 demand charge applied to its contract demand of 40,000 KW, regardless 

of its actual demand level. Under the proposed Agreement, Commonwealth's non- 

peaking demand will be capped at a maximum of 35,000 KW to which the $10.15 
- -  - 

demand charge will be applied. All energy taken up to the 35,000 KW level will be billed 

at Big Rivers' wholesale energy rate plus a retail energy adder of $.0003 per KWH. For 
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t he  Peaking Pbwer,  all demand in excess of 35,000 KW would incur no demand charge,  

but would be billed a “peaking energy charge of $0.075” per KWH plus the  retail adder  

previously mentioned. 

Commonwealth contends that, compared to its previous agreement .  this Peaking 

Power provision provides it with the proper financial incentive to m a n a g e  its operation 

p rocesses  to eliminate the short term surges  in power consumption that occur on  its 

sys tem from time to time. These  su rges  in consumption cause its billing demand to 

spike above  its 35,000 KW contract demand.” Commonwealth a lso a rgues  that  the 

pricing terms included in the proposed Agreement will produce a revenue level closer to 

the  level envisioned in the Commission’s April 30, 1998 Order in C a s e  No. 97-204. 

Commonwealth makes these assertions based on its historic demand  and  energy billing 

units for calendar  years 1996-1997. 

Based  on a review of the  merits of the proposed Agreement,  the Commission 

finds that it should be rejected. None of t h e  proponents of the Agreement have shown 

good c a u s e  to justify granting Commonwealth terms or prices for electric service that 

are more favorable than those  available to others within the s a m e  customer class, Le. 

non-smelter industrial customers  served from dedicated delivery points. A demand 

charge  of $10.15 for each KW in excess 35,000 KW will provide Commonwealth with a 

far greater  financial incentive to avoid surges  in consumption than will the proposed 

Peaking Power energy rate. 

--1 

. ’’ In C a s e  No. 97-204, Big Rivers modeled a continuous demand level of 35,000 
KW for Commonwealth throughout the  25-year planning horizon without recognizing 
any  “needle  peaks” or “spike demands”  in excess of 35,000 KW. 

-1 0- 



Particuldrly unpersuasive are Commonwealth's arguments regarding its annual 

electric bill as calculated under: 1) the rates proposed by Big Rivers in Case No. 97- 

204; 2) the rates approved by the Cornmission in Case No. 97-204; and 3) the rates 

under this proposed Agreement. Commonwealth's Exhibit 2, which is intended to be an 

analysis of its annual electric bill and the corresponding level of revenues flowing to Big 

Rivers, is misleading. The Commission did not design rates for only the 1996 

normalized test year, as implied in this exhibit. The billing units in Commonwealth's 

Exhibit 2 do not correspond to those included in the Big Rivers' financial model which 

the Commission utilized to develop rates for Commonwealth and all other members of 

its class for the entire 25-year term of the lease transaction. 

Commonwealth has calculated its annual electric bill to be higher than what it 

might have expected because it utilized a demand level consistently higher than the 

35,000 KW included in Big Rivers' model. Had Commonwealth utilized its expected 

demand level of 35,000 KW, its calculation of revenues would have been less by 

5487,200 per year.13 

Customers' electric bills and the corresponding level of utility revenues are 

affected by both the rates and the customers' usage. It would be pure coincidence if 

Commonwealth or any other customer consumed power at levels identical to those in 

the normalized historic test year or the 25-year forecast. Commonwealth cannot 

reasonably expect to receive special treatment merely because it now asserts that its 

consumption levels will differ from those incorporated into the Big Rivers' model. - .  - 

l 3  (468,000 KW * 510.15) = $4,750,200 
less: (420,000 KW * 510.15) = $4,263,000 equals $487,200. 
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Capital Budqets 

On April 6, 1998, Big Rivers and the LGgE Parties executed a document entitled 

"New Participation Agreement," which replaced the original Participation Agreement and 

the Amended and Restated Participation Agreement contemplated by the lease 

transaction. This New Participation Agreement reflected changes in the transaction 

documents related to the resolution of the unforeseen cost issue, as well as 

clarifications of the parties' intent and the correction of e~r0t -s . '~  On June 10, 1998, Big 

Rivers and the LG&E Parties filed a document entitled "Second Amendment to the New 

P a rt i ci p at i o n Ag re e m e n t I' ( ' I  S e co n d Am e n d m e n t ' I ) .  The S e co n d Am e n d m e n t reflect e d 

numerous clarifications and corrections to the majority of the lease transaction 

documents, reflected the decisions announced in the Commission's April 30, 1998 

r Order, and resolved uncertainties related to environmental issues. In addition, the 

Second Amendment addressed and resolved differences of opinion between Big Rivers 

and the LG&E Parties concerning the appropriate composition of the annual capital 

budget." 

Subsequent to filing the documents in February 1998 to resolve the unforeseen 

cost issue, Big Rivers and the LG&E Parties discovered there were significant 

differences between the amounts each party projected far the annual capital budgets for 

Big Rivers' generating plants. At that time, there was no upper limit on Big Rivers' 

exposure for non-incremental capital costs, which were reflected in the annual capital 
I 8 .  

budget. Thus, the annual capital budget levels represented a major area of uncertainty 
. .  

r "  

l4 Response to the Commission's June 12, 1998 Order, Item 7, page 5 of 81. 

'j - Id., pages 13 through 22 of 81. 
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in Big Rivers’ financial modeling. AS reflected in the Second Amendment, the LG&E 

Parties agreed to limit Big Rivers’ exposure to unlimited increases in the annual capital 

budgets. Big Rivers had originally projected non-incremental capital costs to be $83.8 

million over the life of the lease transaction. The Second Amendment capped this total 

exposure at $147.7 million, an increase of $63.9 million over the transaction 

While the Commission can appreciate Big Rivers’ desire to limit its exposure to 

increases in the capital budgets, the impacts of incurring an additional $63.9 million in 

costs on Big Rivers’ financial model should be considered. Big Rivers was requested to 

provide an update of the SUP-I1 version of its financial made1 that reflected the lease 

transaction as described in the documents filed in this case. The ending cash balance 

at the end of the lease term was shown in SUP-I 1 as $171.8 rni1li0n.l~ The updated 

financial model, PSC2-38R,18 showed that the ending cash balance at the end of the 

lease term was $24.8 m i l l i ~ n . ’ ~  The difference between the SUP-11 and PSC2-38R 

versions of the financial model reflected numerous revisions to the financial model. 

Response to the Attorney General’s First Information Request, Item 4, pages 2 16 

and 3 of 5. - -. . 

See Case No 97-204, Supplemental Testimony of A. J. Robison, Stephen 
Schaefer, and Mark A. Hite, Supplemental Exhibit 11, Printout of File SUFI  1 .WK4, Year 

17 

, I *  2022, Line 404. 

Big Rivers had originally filed an updated financial model, PSC2-38, in its 
response to the Commission’s June 23, 1998 Order, Item 38. However, at the public 
hearing on July 6, 1998, Big Rivers indicated that it had discovered some errors in that 
filing and submitted the revised financial model, PSC2-38R, as Big Rivers Cross- 
Examination Exhibit No. 2. 

- 

l9 Big Rivers Cross-Examination Exhibit No. 2, File PSC2-38R.WK4, Year 2022, 
Line 326. 
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including the  gdditional 563.9 million in non-incremental capital cos ts  provided by the 

te rms  of the Second Amendment .  

T h e  Commission finds that the modifications to the annual capital budgets 

required by the Second Amendment  are reasonable and  should b e  approved. 

However,  this and  other modifications contained in Big Rivers' financial model heighten 

concerns  about  Big Rivers' financial condition during the later years  of the  lease. In the 

April 30, 1998 Order,  the Commission required Big Rivers to file a supplemental  annual 

report comparing its actual c a s h  flows for the calendar year with the  amounts  included 

in the  SUP-I  1 financial model. T h e  report w a s  to be  based on lines 363 through 41 I of 

SUP-I 1, a n d  include explanations for any deviations from the SUP- I  1 amounts  in 

excess of 10 percent. T h e  Cornmission will continue this requirement, but will substitute 

the updated financial model PSC2-38R for SUP-1 1, with the  report now based  on  lines 

285 through 333 of PSC2-38R.  In addition, to better monitor Big Rivers' financial 

condition over the term of t he  lease transaction, Big Rivers will b e  required to submit 

with its annual  report an updated version of its financial model.'" T h e  updated financial 

model will cover  the period beginning with the current annual report year  and ending 

with the  last year of the  lease transaction. All changes  in assumptions and variables 

from o n e  year to the  next should b e  explained in detail. 

Revolvinq Credit Aqreement  

On J u n e  26, 1998,  Big Rivers filed a copy of a revolving credit agreement  

("Credit Agreement") it h a s  entered into with the National Rural Utilities Cooperative - .  - 

** O n e  hard copy of t he  updated financial model and one computer disc version 
should b e  provided. 
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Finance Corvoration (“CFC”)” Under the terms of the Credit Agreement, CFC will 

provide Big Rivers a maximum aggregate principle amount outstanding of $1 5 million. 

For each 12-month period the Credit Agreement is in effect, Big Rivers will be required 

to reduce to zero all amounts outstanding for at least five consecutive business days, 

with the first reduction due within 360 days of the first advance. The term of the Credit 

Agreement is 5 years. Big Rivers believes that the CFC Credit Agreement does not 

require Commission approval. 

The Commission’s jurisdiction to approve evidences of indebtedness is set forth 

in KRS 278.300. Specifically excluded from that jurisdiction under KRS 278.300(8) is 

the approval of notes payable at periods of not more than 2 years from the date issued 

and renewable for not more than a total of 6 years. The Commission finds that the 

terms of the CFC Credit Agreement fall within this exemption and, therefore, we agree 

with Big Rivers that no Commission approval is needed. 

Smelters’ Tier 3 Service Contracts 

The proposed power contracts between Green River, Henderson Union, and the 

Smelters contain specific provisions concerning contracts for Pier 3 sewice from third- 

party power suppliers. When seeking Commission approval to make a sale of Tier 3 

power to the Smelters, Green River and Henderson Union are contractually obligated to 

request that such approval be effective 20 days from the date of notice.” However, 

KKS 278.180(1) requiresla minimum-of 30 days notice prior to changing a rate, unless 
I .  

good cause is shown to shorten the notice period to 20 days. Green River and 
-. 

*’ See Agreement for Electric Service between Alcan and Henderson Union and 
Agreement for Electric Service between Southwire and Green River, Section 9.2. 
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Henderson Uiiion have indicated that the parties would accept a revision to the power 

agreements that reflects the 30-day statutory requirement2* 

The Commission finds that the power agreements between Green River, 

Henderson Union, and the Smelters should be revised to reflect the 30-day notice 

provision set forth in KRS 278.180(1). Including this notice in the power agreements will 

not prevent any of the parties to those agreements from requesting a shorter notice 

period on a case-by-case basis when a Tier 3 service contract is filed. 

Promissory Note for LEM Advances 

Big Rivers has requested that the Commission approve the promissory note 

associated with the LEM advances, noting that such approval was omitted from the April 

30, 1998 Order in Case No. 97-204. While we believe that note to have been implicitly 

approved by ;.hat Order, the Commission now explicitly finds that the promissory note 

for the LEM advances is for a lawful object within Big Rivers' corporate purpose, is 

necessary and appropriate for the proper performance of its wholesale electric service 

to the public and will not impair its ability to perform that service, and is reasonably 

necessary and appropriate for such purpose. 

1998 Amendments to the Station Two Contracts 

Big Rivers has requested that the Commission approve the 1998 Amendments to 

the Station Two Contracts, which were filed with the Commission on May 15, 1998. The 
," 

Commission finds that these documents are reasonable and should be approved 

22 Response to the Commission's June 23, 1998 Order, Item 20. 
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Green River Wholesale Contract Amendment. Schedule 1 

On June 6, 1998, Big Rivers submitted a substitute Schedule 1 to its wholesale 

power agreement with Green River. The substitute Schedule 1 reflects the inclusion of 

the proposed new service agreement between Green River and Commonwealth. 

Based on the decision herein to reject the new Commonwealth agreement, the 

Commission rejects the substitute Schedule 1 to the wholesale power agreement. 

Standby Bond Purchase Aqreements 

On June 24, 1998, Big Rivers filed Standby Bond Purchase Agreements 

(“Standby Agreements”) related to its 1983 and 1985 Pollution Control Bonds (“I 983 

and 1985 Bonds”) and Credit Suisse First Boston, the new provider of letters of credit 

for those bonds. The Standby Agreements were required as part of the rating agencies’ 

evaluation of the 1983 and 1985 Bonds. Big Rivers requested that the Commission 

permit the late filing of the Standby Agreements in this case. 

As the Standby Agreements are an integral part of the overall financial 

restructuring of Big Rivers’ obligations, the Commission will permit the late filing and 

hereby approves the Standby Agreements as part of all other financial agreements 

presented in this proceeding. 

C on fid entia I i ty  Pet it io nfor Ma rketi n a PI an 

As part of 

Big Rivers to file 

pursue arbitrage 

1998, Big Rivers 
- 

that document. 

its April 30, 1998 Order in Case No. 97-204, the Commission required 

an interim sales plan which would address how Big Rivers planned to 

sales opportunities until the lease transaction closed. On May 29, 

filed its Interim Sates Plan and a petition for confidential treatment of 

On June 18, 1998, Alcan and Southwire responded to the petition, 
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requesting a modification to the petition that would permit all parties to Case No. 97-204 

who have executed appropriate confidentiality agreements to obtain copies of the 

Interim Sales Plan. On June 23, 1998, Big Rivers filed its reply to the Smelters' 

response, expressing its opposition to the request. At the July 6, 1998 public hearing, 

Big Rivers requested that the Commission include a ruling on the petition for 

confidential treatment in its Order in this proceeding. 

The Commission finds that it is not appropriate to rule on Big Rivers' petition for 

confidentiality or the Smelters' request for access in this proceeding. The Interim Sales 3 

Plan was filed in Case No. 97-204, and the petition and request will be adjudicated in 

that case. In addition, the Comrnissiori finds no reason to modify its normal procedures 

for the processing of requests for confidentiality 

- Distribution CooDerative Tariff 

Green River and Henderson Union have submitted proposed Smelter tariffs to 

the Commission for approval. The proposed tariffs incorporate both the agreements for 

electric service between the cooperatives and the respective Smelters and Schedule A 

of those agreements. which details the terms and rates for Smelter service. Alcan and 

Southwire have notified the Commission of their opposition to incorporating the 

agreements for electric service into the tariffs, contending that the proposed tariffs only 

need to incorporate Schedule A. At the July 6, 1998 hearing the Smelters identified this 
," 

disagreement as an issue for the Commission to address in this Order. 

The Commission finds that there has been no evidence offered by the Smelters 

to justify the exclusion of the agreements for electric service from the smelter tariffs as 

- I  - 

filed with the Commission. Consequently, the Commission will not require Green River 
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or Henderson Union to remove the language incorporating the agreements for electric 

service from the proposed tariffs. 

Jurisdiction over OATT 

On July 1, 1998, Big Rivers, Alcan, Green River, Henderson Union, and 

Southwire filed a joint motion requesting that the Commission assert jurisdiction over 

Big Rivers’ O A T  to the extent that the Federal Energy Regulatory Commission 

(“FERC”) does not assert jurisdiction over the OATT. The July 1, 1998 motion notes 

that Big Rivers‘ status as a generation and transmission cooperative, combined with the 

limited jurisdiction of FERC over such entities, creates a ”regulatory gap” in jurisdiction 

over many provisions of the OATT. The parties to the July 1, 1998 motion request that 

the Commission fill this regulatory gap by asserting jurisdiction, subject to five specific 

limitations enumerated in the motion. 

Big Rivers was formed pursuant: to the requirements of KRS Chapter 279. KRS 

279.210 provides that every corporation formed under that chapter shall be subject to 

the general supervision af the Commission and shall be subject to all the provisions of 

KKS 278.010 to 278.450 inclusive, arid KRS 278.990. Therefore, to the extent that 

FERC has not asserted jurisdiction over Rig Rivers’ O A T ,  the Commission will do so, 
.- 

in accardance with KRS Chapters 278 and 279. However, the Commission will assert 

this jurisdiction without the specific limitations referenced in the July 1, 1998 motion, as 

the applicants have not demonstrated why the expression of such limitations are 

necessary or reasonable. 
- 
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Fuel Adiustmemt Clause Cases 

Big Rivers has requested that, concurrent with our decision in this case,  all 

pending fuel adjustment clause (“FAC”) cases be dismissed. Motions to dismiss are 

currently pending in each of those FAC cases.  While t h e  FAC cases have not been 

consalidated with t h e  instant case,  the Commission recognizes their importance to the 

closing of Big Rivers’ lease transaction. Therefore, Orders will be issued in the near 

future holding in abeyance those FAC cases that have been remanded to the 

Commission and that are not directly affected by the Franklin Circuit Court Order of 

June 29, 1998 in Civil Action No. 94-CI-01184. Those cases will be closed once 

Franklin Circuit Court recalls and vacates its Judgment of October 2.0, 1995 in that 

action. A s  to those cases that are directly affected by t h e  Franklin Circuit Court Order of 

June 29, 1998, we find that the motions to dismiss are maot and Orders to that effect 

will be issued by t h e  Commission in t h e  near future. A s  to all remaining FAC cases, the  

Commission intends to issue Orders in the near future closing those cases  without the 

need for further action by Big Rivers. 

SUMMARY AND CONCLUSION 

As announced in the April 30, 1998 Order in Case No. 97-204, t h e  purpose of 

this  proceeding was to review t h e  final drafts of all jurisdictional documents to determine 

whether any material changes had been made to the lease transaction. A s  discussed in 

this Order, material changes have been made in the areas of smelter transmission 

service and Big Rivers’ funding obligations to the annual capital budgets. 
- 

While we have denied the proposed methodology for the recovery of unforeseen 

increases in transmission costs d u e  to t h e  Smelters’ load, we believe that the  approved 
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methodology represents  a fair and  reasonable  solution. While w e  have  accepted the 

modifications to the annual capital budgets,  t hese  changes  will b e  costly to Big Rivers 

over the next 25 years.  Consequently, Big Rivers' long-term financial survival is not a 

certainty but, rather, is a goal that will have t o  be achieved by management .  Critical to 

meeting this goal will be the  successful marketing of power off-system. A greater 

d e g r e e  of Commission monitoring will also b e  necessary and,  thus,  w e  have established 

additional financial reporting requirements for Big Rivers. The  Commission remains 

optimistic that with continued hard work and  dedication by Big Rivers, its financial 

viability will b e  assured and it will prosper hand-in-hand with the economy of Western 

Kentucky 

IT 

1. 

S THEREFORE ORDERED that: 

Based on the final drafts of all documents filed in this proceeding, Gig 

Rivers' proposed lease transaction with the LG&E Parties is approved, subject to the 

modifications contained in this Order 

2 .  T h e  proposed methodology for the recovery of unforeseen changes  in 

transmission costs due  to the Smelters '  load is denied. 

3. A 50150 sharing methodology for the recovery of unforeseen changes  in 
.- 

transmission cos t s  d u e  to the Smelters '  load, as discussed in this Order,  is approved. 

4. T h e  proposed revision to Schedule  1 of the  Green River Wholesale Power 

Contract with Big Rivers and the proposed new agreement  between Green River and  
I "  

Commonwealth are denied. 

5. Ordering Paragraph No. 21 of the  April 30, 1998 Order in Case No. 97- 

204 is modified to the  extent that the PSC2-38R financial model, lines 285  through 333, 
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shall replace the reference to the SUP-I1 financial model, lines 363 through 41 1. In 

addition, Big Rivers shall annually file an updated version of its financial model with its 

annual report to the Commission, covering the period beginning with the current annual 

report year and ending with the last year of the lease transaction. All changes in 

assumptions and variable from one year to the next shall be explained in detail. 

6. All evidences of indebtedness required to be issued by Big Rivers in 

conjunction with the transaction documents are approved, including the LEM 

Promissory Note and the Standby Agreements. The CFC Credit Agreement is exempt 

from Commission approval. 

7. The Smelter Tier 3 Service Contracts are modified to provide the 

Commission with 30 days notice of effectiveness, in accordance with KRS 278.180( 1). 

8. The 1998 Amendments to the Station Two Contracts are approved. 

9. The Smelters’ objection to the form of the Green River and Henderson 

Union Smelter Tariffs is overruled. 

IO. Big Rivers’ Q A T  filed in this proceeding is hereby appraved and the 

OATT shall be subject to the jurisdiction of this Commission to the extent that FERC has 

not asserted jurisdiction and preempted this Commission 

1 1 .  Within 30 days of the date of this Order, Big Rivers shall file its tariffs, 

reflecting all revisions and modifications as described in this Order. 
I ”  

12. Ordering Paragraph Nos. 13, 15, 16, 18, 20, and 22 of the April 30, 1998 

....... 

Order in Case No. 97-204 shall remain in full force and effect as if separately ordered 

herein. 
- 
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Nothing contained herein shall be construed as a finding of value for any purpose 

or as a warranty on the part of the Commonwealth of Kentucky, or any agency thereof, 

as to the securities authorized herein. 

Done at Frankfort, Kentucky, this 1 4 t h  day of Ju ly ,  1998. 

By the Commission 

--..- 

ATTEST: 

t I 

d F 4  Exec ive DirkXZ3r 
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RESPONSE TO ITEM NO. 3 IN MAY 2,2007 LETTER FROM BETH O’DONNELL, 
EXECUTIVE DIRECTOR FOR THE KENTUCKY PUBLIC SERVICE COMMISSION 

3. An analysis comparing the termination clauses contained in each of the documents 

comprising the 1998 L,ease Transaction with the provisions of the Termination Agreement. Include 

a discussion of how each termination clause is addressed by the applicable provision of the 

Termination Agreement. When possible, include a calculation of the potential cost exposure of Big 

Rivers or E.ON U.S. LAC under the termination clause and how that exposure is addressed in the 

Termination Agreement. Because this could be a voluminous response, an original and two copies 

of this information should be filed with the Commission, with copies to all parties. 

Response: 

1. EXISTING AGREEMENTS. 

A. Terms of Agreements. 

The Lease and Operating Agreement, Power Purchase Agreement and Transmission 

Services and Interconnection Agreement that were entered into by Big Rivers Electric Corp. (“Rig 

Rivers”), Western Kentucky Energy Corp. (“WKEC”), its predecessor affiliates, and LG&E Energy 

Marketing Inc. (“LE,”) in 1998 (as amended, collectively, the “Key Lease Transaction 

Documents”), as well as the Agreement and Amendments to Agreement (commonly referred to as 

the Station Two Agreement) that was entered into by Big Rivers, WKEC, its predecessor affiliates, 

LEN, the City of Henderson, Kentucky, and the City of Henderson Utility Commission in 1998 (as 

amended, the “Station Two Agreement”), each has a term that commenced on July IS, 1998, and 

will expire on December 3 1, 2023, unless terminated earlier in accordance with its respective terms 

1 
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or by the mutual agreement of the parties thereto. The wholesale power purchase and sale 

agreement that was entered into by LEM and Henderson Union Rural Electric Cooperative Corp. 

(now Kenergy Corp.) in 1998, to serve a portion of the retail load of the aluminum smelting 

facilities of Alcan Corporation (or its affiliate), has a term that Commenced on July 15, 1998, and 

will expire on December 3 1, 201 1, unless terminated earlier in accordance with its respective terms 

or by the mutual agreement of the parties thereto (as amended, the “L,EM/Henderson Union 

Agreement”). The wholesale power purchase and sale agreement that was entered into by LEM and 

Green River Electric Corporation (now Kenergy Corp.) in 1998, to serve a portion of the retail load 

of the aluminum smelting facilities of Southwire Company (now Century Aluminum Company (or 

its affiliate)) and of the adjacent rod and cable mill of Southwire Company or its affiliate, has a term 

that commenced on July 15, 1998, and will expire on December 31, 2010, unless terminated earlier 

in accordance with its respective terrns or by the mutual agreement of the parties thereto (as 

amended, the “LEMIGreen River Agreement”). Notwithstanding the expiration of the term of a 

Key Lease Transaction Document, the Station Two Agreement, the LEM/Henderson Union 

Agreement or the LEM/Green River Agreement, one or more of those agreements contain certain 

indemnification covenants or other risk allocation covenants (among other covenants) that would 

ordinarily survive’ that expiration to the extent required to address (as between the parties thereto) 

certain risks or loss contingencies that existed as of the date of their expiration. 

Generally speaking (and with certain limited exceptions), the various other agreements and 

instruments that were entered into by one or more of the above-described parties in 1998 (or 

subsequently), and that relate to, support or complement the Key Lease Transaction Documents, the 

‘ As noted in Section I1 of this response below, these indemnification covenants and other risk allocation covenants will 
be terminated pursuant to the Transaction Termination Agreement and the agreements to be entered into in connection 
therewith. 

.. 
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Station Two Agreement, the LEM/Henderson TJnion Agreement (such as the related retail power 

purchase and sale agreement between Kenergy Corp. and Alcan Corporation or its affiliate), or the 

L,EM/Green River Agreement (such as the related retail power purchase and sale agreement 

between Kenergy Corp. and Century Aluminum Company or its affiliate) (as amended, collectively, 

the “Related Documents”), have terms or durations that are expressly co-terminus with the term of 

the Key Lease Transaction Document(s), the Station Two Agreement, the LEWHenderson Union 

Agreement or the L,EM/Green River Agreement to which they relate, or will have no practical 

purpose, force or effect following the expiration or termination of that Key Lease Transaction 

Document, the Station Two Agreement, the LEM/Henderson Union Agreement or the LEM/Green 

River Agreement (as applicable). An exception to this, however, is the New Participation 

Agreement that was entered into by Big Rivers, WKEC, certain predecessor affiliates of WKEC and 

LEM on April 6 ,  1998 (Le., the “omnibus transaction agreement” for the 1998 transactions) (as 

amended, “New Participation Agreement”). That document does not contain an express term or 

duration applicable to it, or a date by which it will expire (but does contain provisions for its 

termination as described below). In addition, it contains certain indemnification and risk allocation 

provisions as between Big Rivers, on the one hand, and WKEC and LEM, on the other hand (either 

directly related to the parties’ respective covenants or representations under the Key Lease 

Transaction Documents or the Station Two Agreement, or independent of those covenants or 

representations) that, under certain circumstances, would ordinarily survive2 the expiration or 

termination of the New Participation Agreement, the Key Lease Transaction Documents and/or the 

Station Two Agreement. 

As noted in Section I1 of this response below, these indemnification covenants and other risk allocation covenants will 
be terminated pursuant to the Transaction Termination Agreement and the agreements to be entered into in connection 
therewith. 

... 
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On April 16, 1998, LG&E Energy Corp. (now E.ON U.S. LLC) executed and delivered a 

parent guarantee in favor of Big Rivers (the “Guarantee for Big Rivers”), and on July 15, 1998, at 

the closing of the 1998 transactions, LG&E Energy Corp. executed and delivered certain additional 

parent guarantees in favor of the City of Henderson, Kentucky, the City of Henderson Utility 

Commission, Henderson Union Rural Electric Cooperative (now Kenergy Corp.), Green River 

Electric Corporation (now Kenergy Corp.), Alcan Corporation (or its predecessor) and/or certain of 

its affiliates, and Southwire Company (now including Century Aluminum Company and/or certain 

of its affiliates). Pursuant to those parent guarantees, among other transactions, E.ON U.S. LLC 

guaranteed the obligations of its relevant direct and indirect subsidiaries (WKEC, its predecessor 

affiliates and LEM) under the New Participation Agreement, the Key L,ease Transaction 

Documents, the Station Two Agreement, the LEM/Henderson Union Agreement and the 

LEM/Green River Agreement, among other obligations of those subsidiaries. Generally speaking, 

absent their prior tennination by the mutual agreement of E.ON U.S. LLC and the beneficiaries 

thereof, those parent guarantees will continue in force and effect throughout the tenn(s) of the 

agreement(s) that they guarantee, and will continue thereafter to the extent any obligations of those 

subsidiaries under those agreements survive their expiration or termination. The Guarantee for Big 

Rivers and the other parent guarantees of E.ON U.S. L,LC described in this paragraph are 

hereinafter collectively referred to as the “Parent Guarantees.” 

B. Existing Early Termination Rights. 

The Guarantee for Big Rivers contains certain provisions that pennit the termination by Big 

Rivers of the Key Lease Transaction Documents, the New Participation Agreement and the Station 

Two Agreement upon the occurrence of certain defaults on the part of E.ON U.S. LLC under the 

Guarantee for Big Rivers, none of which has become relevant to date. 
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The New Participation Agreement, the Key Lease Transaction Documents, the Station Two 

Agreement, the LEMMenderson Union Agreement, the LEM/Green River Agreement and certain 

of the Related Documents contain provisions (some uniquely tailored to those transactions and 

others which are customary for agreements of that type) that expressly set forth various 

circumstances under which those agreements may be terminated by one or more of the parties prior 

to the expiration of the original term of those agreements. 

For example, Section 17.1 .2 of the New Participation Agreement defines a “dsfaiilt” of a 

party under that agreement as including (among other events) certain misrepresentations by that 

party made in the New Participation Agreement, a breach or default by that Party of any material 

obligations set forth in the New Participation Agreement, certain “bankruptcy” or “insolvency” 

events involving that party, a wrongful assignment by that party of the New Participation 

Agreement, or the failure of that party to cure its “default” under one of the Key Lease Transaction 

Documents resulting in a termination of that Key Lease Transaction Document by another party 

thereto. Section 17.3.4 of the New Participation Agreement sets forth the remedies that can be 

pursued by the other parties in the event of such a default by a party (which is not cured as 

permitted elsewhere in the New Participation Agreement). Among other remedies (all of which are 

cumulative), a non-defaulting party has the right to terminate the New Participation Agreement 

upon a designated prior notice to the defaulting party. 

In addition, there are certain other expressed rights of one or more of the parties to terminate 

the New Participation Agreement. However, those expressed rights are generally tied to the 

occurrence of events that could jeopardize Big Rivers’ rights under its Parent Guarantee from E.ON 

U.S. LLC, or to certain risks that the leased generators could be taken by condemnation 

proceedings, none of which have become relevant to date. 
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Sections 11.1 and 11.5 of the 1998 L,ease and Operating Agreement contain default and 

remedy provisions that are comparable to those of Sections 17.1.2 and 17.3.4 of the New 

Participation Agreement, including a provision allowing a party to terminate the Lease and 

Operating Agreement in the event of a default by another party (which is not cured as permitted by 

the relevant agreement) under one of the other Key Lease Transaction Documents or under the New 

Participation Agreement, in either case which gives rise to a termination of that other agreement. 

The Lease and Operating Agreement contains certain additional provisions contemplating an early 

termination of that document upon the occurrence of certain condemnation proceedings involving 

the leased generators, none of which have become relevant to date. 

Section 2.2 of the 1998 Power Purchase Agreement also contains default and remedy 

provisions that are comparable to those of Sections 17.1.2 and 17.3.4 of the New Participation 

Agreement, including a provision allowing a party to terminate the Power Purchase Agreement in 

the event of a default by another party (which is not cured as permitted by the relevant agreement) 

under one of the other Key L,ease Transaction Documents or under the New Participation 

Agreement, in either case which gives rise to a termination of that other agreement. 

Section 3.2 of the 1998 Transmission Service and Interconnection Agreement also contains 

default and remedy provisions that are comparable to those of Sections 17.1.2 and 17.3.4 of the 

New Participation Agreement, including a provision allowing a party to terminate the Transmission 

Service and Interconnection Agreement in the event of a default by another party (which is not 

cured as permitted by the relevant agreement) under one of the other Key Lease Transaction 

Documents or under the New Participation Agreement, in either case which gives rise to a 

termination of that other agreement. 
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Sections 13.4 and 13.7 of the 1998 Station Two Agreement also contain default and remedy 

provisions that are comparable to those of Sections 17.1.2 and 17.3.4 of the New Participation 

Agreement, including a provision generally allowing WKEC and L,EM, on the one hand, or Big 

Rivers, on the other, to terminate the Station Two Agreement in the event of a default by the other 

of those parties (which is not cured as permitted by the relevant agreement) under one of the Key 

Lease Transaction Documents or under the New Participation Agreement, in either case which 

gives rise to a termination of that other agreement. However, given the unique nature o f  the Station 

Two Agreement as involving the City of Henderson and the City of Henderson Utility Commission, 

and given the particular motivations of the parties at the time of the negotiation of that agreement in 

1998, Section 13 of the Station Two Agreement also contains a number of elaborate (a) limitations 

on one or more of the parties’ respective rights to terminate that agreement, (b) conditions precedent 

to the exercise o f  such termination rights by one or more of the parties, and (c) provisions dictating 

certain consequences of such a termination and certain of the parties’ respective rights and 

obligations that will survive such a termination. Those elaborate provisions are generally unique to 

the Station Two Agreement, and are not found in the New Participation Agreement, the Key Lease 

Transaction Documents, the LEM/Henderson Union Agreement, the LEM/Green River Agreement, 

the Related Documents or the Parent Guarantees. The Station Two Agreement also contains certain 

additional provisions contemplating an early termination of that agreement upon the occurrence of 

condemnation proceedings involving Station Two, none o f  which have become relevant to date. 

Articles XVIl and XVIII of the LEM/Henderson ‘IJnion Agreement also contain default and 

remedy provisions (but only as between LEM and Henderson TJnion (now Kenergy Corp.)) that are 

comparable to those of Sections 17.1.2 and 17.3.4 of the New Participation Agreement, including a 

provision allowing LEM to terminate that agreement upon a failure, inability or rehsal of Kenergy 
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Cop.  to cure a breach or default by it under the corresponding retail power purchase and sale 

agreement between Kenergy Corp. and Alcan Corporation (or its affiliate), which gives rise to a 

termination of that retail agreement. 

And Articles XVII and XVIII of the LEM/Green River Agreement contain provisions that 

are substantially identical to the default and remedy provisions of the LEWHenderson Union 

Agreement described in the preceding paragraph. 

Notwithstanding that the Key Lease Transaction Documents, the New Participation 

Agreement, the Station Two Agreement, the LEWHenderson Union Agreement, the LEM/Green 

River Agreement, certain of the Related Documents, and/or certain of the “Parent Guarantees” 

contain provisions which expressly contemplate their early termination under certain circumstances 

(and in some cases expressly contemplate the survival of certain remedies and covenants set forth in 

those documents following their termination), for various reasons deemed important to them, Big 

Rivers, E.ON U.S. LLC, WKEC, LEM, Kenergy Corp., Alcan Corporation (and its relevant 

affiliates), Century Aluminum Company (and its relevant affiliates), and Southwire Company have 

expressed to one another their willingness to dispense with each of those express termination rights 

(and survival provisions), and to instead effect a termination and release in their entirety of each of 

the Key Lease Transaction Documents, the New Participation Agreement, the Station Two 

Agreement, the LEM/Henderson TJnion Agreement, the LEM/Green River Guarantees, the Related 

Documents and the Parent Guarantees, subject to the satisfaction of various conditions precedent: 

... 
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(a) set forth in the Transaction Termination Agreement among Big Rivers, WKEC 

and LEM dated March26, 2007, as amended by a First Amendment to Transaction 

Termination Agreement dated November 1, 2007 (the “Transaction Termination 

Agreement”) (including, but not limited to, the condition precedent that the City of 

Henderson and the City of Henderson Utility Commission similarly agree to dispense with 

the termination and remedy provisions of the Station Two Agreement, the Parent Guarantee 

in favor of the City of Henderson and the City of Henderson Utility Commission, and the 

Related Documents to which they are a party or a beneficiary, and to instead agree to 

terminate and release those agreements and instruments in their entirety on the same basis as 

the terminations and releases to be effected with respect to the New Participation Agreement 

and the Key Lease Transaction Documents as between Big Rivers, on the one hand, and 

E.ON U.S. L,LC, WKEC and LEM, on the other; and 

(b) set forth in various other agreements required to effect certain aspects of the 

unwind transactions that are to be entered into between or among Rig Rivers, Kenergy 

Corp., Alcan Corporation (and/or its affiliates) and Century Aluminum Company (and/or its 

affiliates). 

As currently contemplated by the parties, at the “Closing” of the unwind transactions 

pursuant to the Transaction Termination Agreement: 

(a) E.ON U.S. LLC, wE(EC, LEM and Big Rivers would enter into a Termination 

and Release Agreement in the form attached to the Transaction Termination Agreement as 

Exhibit B, thereby terminating the New Participation Agreement, the Key Lease Transaction 

Documents, the Guarantee for Big Rivers and the Related Documents associated with each 
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of the foregoing, and releasing each of those parties from any further obligations or 

liabilities to the others under those agreements (iizcluding any obligations which, by the 

terms of those agreements, would ordinarily survive their expiration or termination). Thus, 

any termination and remedy provisions set forth in the New Participation Agreement, the 

Key Lease Transaction Documents, those Related Documents and the Guarantee for Big 

Rivers would have no relevance in the proposed unwind transactions, and would be 

dispensed with in those transactions; 

(b) E.ON U.S. L,LC, WKEC, L,EM, Big Rivers, the City of Henderson and the City 

of Henderson Utility Commission would enter into a Termination and Release Agreement in 

a form satisfactory to those parties, thereby terminating the Station Two Agreement, the 

Parent Guarantee for the City of Henderson and the City of Henderson Utility Commission, 

and the Related Documents associated with each of the foregoing, and releasing each of 

those parties from any further obligations or liabilities to the others under those agreements 

(including any obligations which, by the terms of those agreements, would ordinarily 

survive their expiration or termination). Thus, the termination and remedy provisions set 

forth in the Station Two Agreement, those Related Documents and the Parent Guarantee for 

the City of Henderson and the City of Henderson Utility Commission would have no 

relevance in the proposed unwind transactions, and would be dispensed with in those 

transactions; 

(c) E.ON U.S. LLC, LEM, Kenergy Corp., Alcan Corporation and its relevant 

affiliates would enter into a Termination and Release Agreement in a form satisfactory to 

those parties, thereby terminating the LEWHenderson LJnion Agreement, the Parent 

Guarantees for each of Kenergy Corp. and Alcan Corporation (and its relevant affiliates), 
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respectively, and the Related Documents associated with each of the foregoing, and 

releasing each of those parties fiom any firther obligations or liabilities to the others under 

those agreements (including any obligations which, by the terms of those agreements, would 

ordinarily survive their expiration or termination). Thus, the termination and remedy 

provisions set foith in the LEM/Henderson Union Agreement, those Parent Guarantees and 

those Related Documents would have no relevance in the proposed unwind transactions, and ' 

would be dispensed with in those transactions; and 

(d) E.ON 1J.S. LLC, L,EM, Kenergy Corp., Century Aluminum Company and its 

relevant affiliates would enter into a Termination and Release Agreement in a form 

satisfactory to those parties, thereby terminating the LEM/Green River Agreement, the 

Parent Guarantees for each of Kenergy Corp. and Century Aluminum Company (and its 

relevant affiliates), respectively, and the Related Documents associated with each of the 

foregoing, and releasing each of those parties fiom any further obligations or liabilities to 

the others under those agreements (including any obligations which, by the terns of those 

agreements, would ordinarily survive their expiration or termination). Thus, the termination 

and remedy provisions set forth in the LEM/Green River Agreement, those Parent 

Guarantees and those Related Documents would have no relevance in the proposed unwind 

transactions, and would be dispensed with in those transactions. 
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A. 

c. 

E. 
F. 

To facilitate the Cornmission's review of the proposed TJnwind Transaction, the joint 

applicants have prepared the following summary description of the disposition of the 1998 

Transaction documents that is being accomplished by the Transaction Termination 

Agreement and related documents: 

TABLE OF CONTENTS 
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COMMONWEb4LTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY 

In the Matter of: 

THE APPLICATIONS OF BIG RIVERS 
ELECTRIC CORPORATION FOR: 
(I) APPROVAL OF WHOLESALE TARIFF 
ADDITIONS FOR BIG RIVERS ELECTRIC 
CORPORATION, (11) APPROVAL OF 
TRANSACTIONS, (111) APPROVAL TO ISSUE 
EVIDENCES OF INDEBTEDNESS, AND 
(IV) APPROVAL, OF AMENDMENTS TO 
CONTRACTS; AND 

E.ON U.S., LLC, WESTERN KENTUCKY ENERGY 
CORP. AND LG&E ENERGY MARKETING, 
INC. FOR APPROVAL OF TRANSACTIONS 

EXHIBIT 8 

1 
) 
1 
) CASE NO. 2007-00455 
) 
1 
) 
) 
1 

Unwind Financial Model 

December 2007 
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I. 

Q. 

A. 

Q. 

A. 

DIRECT TESTIMONY OF 
ROBERT S. MUDGE 

INTRODUCTION AND QUALIFTCATIONS 

Please state your name, title and business address. 

My name is Robert S. Mudge. I a m  a Principal with CRA 

International, Inc. (formerly, Charles River Associates, Inc.) (“CRA”). 

My business address is 1201 F St., NW, Washington, D.C. 20004. 

Please briefly describe your business and educational background. 

I have been a banker or a consultant in the energy finance area since 

1988. Since commencing work with CRA in the fall of 2002, I have 

advised on financial structuring issues including lease and other 

financing initiatives for the Tennessee Valley Authority, project 

financing for a $1.2 billion new-build coal generation project, asset 

divestiture on behalf of an IOU affiliate, and construction contract 

issues for an IPP owner, as well as extensive work on behalf of Big 

Rivers in connection with the TJnwind Transaction, as further 

described below. I have also provided expert testimony in connection 
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16 

17 

18 Q. What is the purpose of your testimony? 

19 

20 A. 

21 

22 

Big Rivers Electric Corporation (‘‘Big Rivers”) has asked me to  present 

a financial model (the “Financial Model”) depicting the transaction (the 

“Unwind Transaction”, as referenced in the testimony of Michael €3. 

with contract disputes and regulatory hearings relating to  combined 

cycle generation and a proposed LNG terminal. From 1997 to  2002, I 

was a Director in the Energy and Utilities group of Rothschild, Inc. 

(“Rothschilcl”), the U.S. arm of a global investment banking firm 

advising energy clients on strategic transactions, with a focus on IOTJs 

and their affiliates. In addition to advising on corporate M&A and 

asset sales and acquisitions in the energy industry, I played a central 

role in the development of financeable contract structures in 

connection with privatization initiatives of the U.S. Department of 

Energy, including the evaluation of proposed multi-billion dollar 

financing plans from a broad spectrum of Wall Street and other 

financial institutions. Prior to  joining Rothschild, ‘I was a Group Vice 

President in the Project and Uth t ies  Group at ABN W R O ,  where I 

led numerous energy project financings and conducted advisory 

engagements in the United States and abroad through the early- and 

mid-1990s. A copy of my resume is attached as Exhibit RSM-1. 
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1 

2 

3 

Core and others), under which Big Rivers has  proposed to terminate a 

1998 power purchase and lease transaction with E.ON U.S. LLC 

(“E.ON”) (the “Lease Transaction), and the financial impact of 

4 

S 

6 

7 

8 

9 11. 

10 

11 Q. 

12 

13 

14 A. 

1s 

16 

17 

operations thereafter, through the period of the existing arrangements 

which terminate in 2023. The following is a general description of the 

Financial Model, its applications over time, key assumptions and data 

sources, and key outcomes and metrics. 

DESCRIPTION OF THE FINANCIAL MODEL 

Please describe the Financial Model depicting the Unwind 

Transaction. 

The Financial Model projects Big Rivers’ financial statements - -  

Income Statement, Cash Flows, and Balance Sheet - -  from the 

currently projected Transaction Closing Date of April 30, 2008 

(‘‘Transaction Closing Date”) through year-end 2023. It also contains a 

18 

19 

20 

21 

22 

number of supporting schedules indicating projected energy sales, 

energy production and related costs, fixed costs, capital expenditures 

and depreciation, taxes, and projected debt service. Importantly, the 

Financial Model presents detailed projections of rates to  be paid by Big 

Rivers’ existing distribution cooperatives’ members and Kenergy 

Exhibit 9 
Page 4 of 20 



1 Corp.’s two aluminum smelter customers, Alcan Primary Products 

2 

3 

4 

5 

6 

7 

8 &. 

9 

10 A. 

11 

Corporation and Century Aluminum of Kentucky General Partnership, 

(the “Smelters”). The Financial Model also projects key measures of 

financial performance and solvency at Big Rivers, as presented below. 

Except for the 8 month period of 2008, the Financial Model is 

presented on a n  annualized, calendar-year basis. 

Please describe haw the Financial Model has been used to date. 

At the outset o f  negotiations relating to the Unwind Transaction in 

2003, Big Rivers retained CRA to prepare a financial spreadsheet 

12 

13 

projection depicting the Unwind Transaction in detail, largely for 

puyposes of calculating appropriate compensation for termination of 

14 

15 

16 

17 

18 

19 

20 

21 

22 

the Lease Transaction. The Financial Model has been used since that 

time t o  track the development of input assumptions, projected 

corporate operations, transaction elements and contractual provisions 

with Kenergy on behalf o f  the Smelters, and to reflect the impact of 

these items on Rig Rivers’ member non-Smelter rates and the financial 

performance of Rig Rivers through 2023. The Financial Model has 

thus formed the basis for quantitative assessment of the Unwind 

Transaction by Big Rivers’ management, board of &rectors, and 

member distribution cooperatives. 
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1 

2 111. RESULTS OF THE FINANCLAI, MODEL 

3 

4 Q .  

5 

6 A. 

Can you please summarize key results of the Financial Model? 

The Financial Model shows that,  as a result of the Unwind 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Transaction, Big Rivers’ equity will immediately grow by 

approximately $550 million, from approximately negative 13% of 

assets to positive 24%. Equity is projected to increase to 38% of assets 

by the end of 2023. Big Rivers’ member revenue requirements for their 

rural  and large industrial consumers (‘‘non-Smelter members”) can be 

achieved with Big Rivers’ existing tariffs until 2011, when Big Rivers 

projects that a first rate adjustment could reasonably be expected to 

take effect. Even accounting for certain new riders to recover fuel and 

environmental costs, which are proposed prior to  2011, member non- 

Smelter rates are projected to  remain approximately at current levels 

($34.40 per MWh, on a blended basis) through 2010. Member non- 

Smelter member rates are projected to average $34.71 per MWh 

through 2012 and $44.56 per MWh through 2023, again, on a blended 

basis. Smelter rates are projected to  average $39.07 per MWh through 

2012 and $46.79 through 2023. Their projected rates and their 

components are detailed below. 

Exhibit 9 
Page 6 of 20 



I 
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3 

4 

5 

6 

7 

8 

Interest coverage (Times Interest Earned Ratio, or “TIER’, as defined 

in the Smelter agreements) is targeted at 1 . 2 4 ~  through 2023 by the 

revenue requirement provisions of Big Rivers’ wholesale agreements 

with Kenergy Corp. for service to  t he  Smelters. Average cash balances 

are projected to remain greater t han  $84 million in any year through 

2023. Big Rivers is projected t o  have not less than  136 days of 

operating cash available to  it, including a $100 million line of credit 

9 

10 

11 

12 &. 

13 

14 

15 A. 

16 

17 

18 1. 

19 

20 

21 

22 

proposed to be secured upon financial closing, in every year through 

2023. 

Please describe the key inputs and assumptions underlying the 

Financial Mode 1. 

The following describes the assumptions, data  sources, and 

methodologies for key model inputs: 

Transaction Economics - The Unwind Transaction is modeled to  close 

on April 30, 2008. The terms of the Unwind Transaction stipulate the 

following compensation is to be paid and/ or provided by E.ON for 

termination of the 1998 Lease Transaction, with a n  immediate impact 

on Big Rivers’ financial statements: 
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Transaction Date Income 

4 

5 

6 

7 

8 

9 

10 

11 

12 

$ Millions 

Cash 301.5 

Residual Value Payment 150.4 

LG&E Rental Income P.dvsmcc 11.4 

Fuel Inventory & Other 55.0 

Settlement Promissory Note 16.0 

Coleman Scrubber 97.5 

SO2 Allowances gt Other 10.9 

Expense Unamortized Mktg Payment/ Settlement Note (15.7) 

Assurances Agreement Payment (4.3) 

Total 622.7 

The elements of compensation listed above are discussed in  the 

testimony of C. William Blackburn, Exhibit 10. Cash derived from the 

Unwind Transaction will be applied to debt reduction (an assumed 

$195.8 million) and reserves for the benefit of non-Smelter members 

will be funded ($110 million), as shown below: 

Transaction Closing Date Cash Flows: 
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10 

11 

12 

$ Millions 

Cash Balances Pre-Transaction 134.9 

Transaction Proceeds 30 1.5 

Debt Reduction (195.8) 

Mise. Transaction .- > 
Net Flow to Unrestricted Cash 100.1 

Cash Balances Post-Transaction 235.0 

Less Funding of Member Rate Stabilization Account (75.0) 

Less Finding of Member Transition Reserve (35.0) 

Cash Balances 125.0 

2. Debt Reduction and Ongoing Financing - On the Transaction Closing 

Date, the existing United States Rural Utilities Service (“RTJS”) New 

Note is projected to be reduced by $440 million (GAAP basis) from both 

the net proceeds of the Unwind Transaction equal to $195.8 million. 

and the issuance of additional capital markets debt equal t o  $263.5 

million, less transaction costs, accrued interest and other items. Below 

is a summary of the Sources and Uses of Funds as they relate to  debt 

reduction on the Transaction Closing Date: 

Sources and Uses of Funds in Reduction of the RUS New Note: 
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3 
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5 

6 
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8 

9 

10 

11 

12 

13 

14 

I 

$ Millions 

Sources of Funds 

Net Transaction Proceeds 

Net New Issuance Proceeds 

Total 

195.8 

263.5 

459.3 

Uses of Funds 

Reduce RUS New Note ( G A M  Basis) 440.7 

Accrued Interest and Other 9.0 

Transaction Costs 9.6 

Total 459.3 

Financing has been modeled to minimize costs, reduce RUS exposure 

to  the maximum degree, and reasonably extend debt maturities. The 

PtUS New Note balance remaining after the reduction described above 

($351 million) is modeled to  amortize on a level debt service basis 

through its current maturity of 2021. Similarly, the existing RUS 

ARTT Note, entered into as part  of the Lease Transaction, is assumed 

to  be refinanced upon maturity a t  the end of 2023. The balance of the 

debt consisting of tax-exempt pollution control bonds and new capital 

markets issuances is modeled to  be repaid and/or refinanced on a 30- 

year schedule, through April 2038. Assumptions concerning new and 

extended debt facilities were provided by Big Rivers’ underwriter 

Goldman Sachs. The specifics of the financing plan currently reflected 

Exhibit 9 
Page 10 of20 



1 

2 

3 

4 3. 

5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

in the Financial Model may be changed to optimally meet the 

objectives above as market conditions change prior to closing. 

Production and Variable Costs - Following the Unwind Transaction 

and Big Rivers’ reassuming control of the plants, the Financial Model 

derives assumptions for (i) energy sales revenues, (ii) costs of energy 

production and  purchases, and (iii) net costs for fuel, non-fuel variable 

inputs, and emissions allowances, from a Production Cost Model 

prepared by ACES Power Marketing (“APM’). In turn,  the Production 

Cost Model is based on the Henwood market “dispatch” model (the 

“Henwood Model”). The Henwood Model combines input assumptions 

about Big Rivers and market costs of production, other electric 

geaeration resources, transmission constraints and other factors to 

determine anticipated sales, production and costs as further described 

below. 

Projected non-Smelter member, Smelter, and market sales are 

generally based on current member load forecasts, expected Smelter 

load, and the dispatch modeling described above. Projected sales (and 

transmission line losses) are covered by production based on 

anticipated plant availability and performance, with the balance 

covered by purchases from the Southeast Power Administration 
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(“SEPA.”) and from the market. Pursuant  to the Production Cost 

Model, the Financial Model reflects average annual member sales of 

4,089,675 MVVh each year, average annual  Smelter sales of 7,302,078 

MWh and market sales of 1,077,477 MWh. Plant capacity factors 

average 81.9% with average production available to Big Rivers of 

11,835,439 MWh. 

Offsystem sale revenues are based on offsystem sales determined in 

the Henwood Model, referenced above, and  market electricity prices 

derived from assumptions about fuel prices, competing resources, 

transmission constraints, and other items. Offsystem sales average 

$52.71/ MWh, or $56.8M in  average annual revenue. 

Input assumptions for projected fuel costs are  derived from a forecast 

of market costs per MMBtu of delivered Illinois Basin coal prepared by 

the consulting firm Global Insight, Inc., blended with terms of existing 

contracts to be assumed by Big Rivers as par t  of the TJnwind 

Transaction. Heat rates are then stipulated by Rig Rivers as inputs to 

the Production Cost Model to derive fuel costs per MWh. Fuel costs 

average $1.88/ M m t u ,  or $19.641 MWh, generating $245.1M in 

average annual expenditure. 
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Non-fuel variable operation and maintenance t‘O&M’) costs consist 

primarily of reagent for emissions control. Input assumptions for 

reagent are  derived from the terms of existing contracts to be assumed 

by Big Rivers as par t  of the Unwind Transaction. Non-fuel variable 

O&M costs average $3.281 MWh, generating $38.8M in average annual 

expenditure . 

Power purchase costs are based on contract rates with SEPA and 

otherwise on market rates derived in the Production Cost Model 

(consistent with market assumptions underlying offsystem sale 

revenues). Power purchase costs average $28.33/ MWh for SEPA and 

$51.30/ NIWh for market purchases, or $32.OM in average annual 

ex9 e ndi t ure . 

Emissions Allowance Net Costs represent the cost of procuring 

allowances to offset emissions of SO2 or NQx by the plants. In some 

years where United Stated Environmental Protection Agency (“EPA”) 

allocations of SO2 allowances exceed those required to offset plant 

emissions, such excess allowances are  modeled to be sold in  the 

market, generating revenues rather than costs. Emissions Allowance 

Net Costs average $(0.28)/ MWh for SO2 and $0.51/ MVVh for NOx, or 

$2.7 million in average annual expenditure. As noted above, a 
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quantity of SOz allowances will be contributed by E.ON a s  part  of the 

Unwind Transaction consideration, the accounting for which is 

described in the testimony of C. William Blackburn, Exhibit 10. 

Projections of power production, power sales, and variable costs have 

been made under the assumption that current environmental 

regulations will be in place. 

Fixed Operating Costs. Fixed O&M cost inputs have been developed by 

Big Rivers and encompass production, transmission, and 

administrative and general (“A&G’) costs. Each of these categories is 

further broken down into labor - -  based on specific estimates of payroll 

and overhead - -  and non-labor components. Production cost inputs are  

based on Big Rivers’ adoption of work plans prepared by Western 

Kentucky Energy Corporation ?WK13C7’), an E.ON affiliate, covering 

the years 2008 - 2010 as discussed in the testimony of Mark A. Bailey 

(Exhibit 5), with costs beyond that  period projected by Big Rivers. 

Transmission costs are derived from Big Rivers’ estimates based on 

recent actual costs and anticipated requirements for marketing 

offsystem energy after Big Rivers re-assumes control of the plants. 

A&G costs have also been estimated by Big Rivers on the basis of 

recent actual costs and anticipated costs of re-acquiring the plants, 
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with notable expenditures for information technology (,,IT") systems. 

Other fixed costs include property taxes and insurance. 

On average, fixed operating costs break out as follows: 

6 

7 

8 5. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Production 
Labor 
Non -Labor 

Transmission 
Labor 
Non-Labor 

Labor 
Non-Labor 

A&G 

$Ivlillion 

53.15 
58.16 

7.2 1 
2.39 

13.46 
15.43 

i_. Demeciation and Amortization - Current average book depreciation 

rates in Big Rivers' financial statements amortize gross assets over a 

period in excess of 50 years. This depreciation, which was established 

in connection with the Lease Transaction, is based on a n  approved 

1998 depreciation study performed for Rig Rivers by Burns and 

McDonnell on plant in service as of December 31, 1997, that concluded 

that assets had been over-depreciated in prior periods. It is therefore a 

more extended schedule than  might reasonably be expected to  

result from a more current analysis of remaining useful life. 
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Thus more accelerated average depreciation rates have been projected 

in the Financial Model, starting concurrent with the first rate increase 

in 2011. For the years 2011 - 2016, depreciation is shortened to a n  

approximately 47-year basis, on average. Thereafter, through 2023, a 

37-year depreciation rate is applied. Any actual change in depreciation 

will await an updated depreciation study. However, for conservatism, 

the above depreciation rates are intended to represent a plausible 

outcome o f  such a depreciation study. As a reference point, Big Rivers 

has looked to the results o f  an  approved 1994 depreciation study 

performed for Big Rivers by Management Resources International on 

plant in service as  of December 31, 1993. 

- Income Taxes - Taxation in the Financial Model is minimal, both 

because the bulk of transaction and operating revenues are treated as  

patronage sourced, and because o f  extensive accumulated Net 

Operating Losses C‘NQLs”). Transaction proceeds are treated as 85% 

patronage sourced in nature, while operating revenues are treated as 

fully patronage sourced, with the exception of interest earnings on 

certain long-term cash funds. Income taxes average $.55 million per 

year &.om 2008 - 2023. 
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Capital Expenditures - Capital expenditure assumptions have been 

developed by Big Rivers, and, like fixed O&M, encompass production, 

transmission, A&G, and other costs. Again, like fixed O&M, capital 

expenditures related to production a re  primarily based on Big Rivers’ 

adoption of work plans prepared by WKEX covering the years 2008 - 

2010, as discussed in the testimony of Mark A. Bailey (Exhibit 5), with 

costs beyond that period projected by Big Rivers. 

Annual capital expenditures average $32.9M for production, $4.9M for 

transmission. and $1.6M for A&G. 

Can you summarize the modeling of key rate  mechanisms applicable to 

the ncPrr-Smelwr members and to the  Smelters? 

Yes. Pursuant  to the agreement with Kenergy for wholesale service to  

the Smelters, revenue requirements are set to  cover all system costs, 

net  of projected sales of market electricity, interest income, emissions 

allowances, and other items, plus a margin sufficient to support 1.24 

times interest coverage, as defined in the Smelter agreements. 

Rates for the non-Smelter members are  based on existing tariff rates 

for demand and energy, less the Member Discount Adjustment 

C‘MDA”). Added to the tariff rates are  energy-based charges for fuel 
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(the “FAC Factor”) and environmental costs (reagent and the net costs 

of disposal and  emissions allowances - -  the  “Environmental 

Surcharge”). Importantly, the FAC Factor and Environmental 

Surcharge are  offset by 1) fuel surcharges payable by the Smelters 

through the term of their Purchase Contracts and 2) a Member Rate 

Stability Mechanism (“MRSM”), funded from proceeds of the Unwind 

Transaction. (See Transaction Cash Flows, above, on page 9.) The 

combination of the fuel surcharges and the MRSM fully offset the 

impact of the FAC Factor and Environmental Surcharge through 2012. 

With respect to certain purchase power costs projected to be paid by 

the Smelters through a Purchased Power Adjustment (“PPA”, see 

below), but not by the non-Smelter members, a PPA Regulatory 

Accounts is modeled to account for such power costs attributable to the 

non-Smelter members, accelerating or deferring expense recognition to 

correspond to revenues. Periodically, and as part  of a rate adjustment 

application, Big Rivers will seek to amortize, and pass back or recover 

through rates such accurnnlated accelerated or deferred costs. 

As described above, no changes in demand and energy rates are 

projected to take effect until 2011, and then pursuant to a rate case. 

Rate increases are projected to be needed in 2011, and periodically 

thereafter, to preserve the target TIER (see also the “TIER Adjustment 
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Charge” payable by the Smelters, below). In  some years, rate 

increases include amortization of the  PPA Regulatory Accounts 

referenced above. Note that, for transparency in modeling, the FAC 

Factor, Environmental Surcharge, and amortization of the PPA 

Regulatory Account are presented as distinct from Base Rates through 

2023, and not rolled in. 

By agreement, the Smelter rates are based on the large industrial rate 

at any time, adjusted for the projected Smelter load factor of 98%, plus 

$0.25/ MWh (the Smelter “Base Rate”). The Smelters also pay the FAC 

Factor, the Environmental Surcharge, and an  additional energy-based 

charge for power purchases, the Non-FA4C Power Purchase 

Adjustment. As noted above, the Smelters also pay fuel surcharges. 

Additionally, however, the Smelters contribute whatever additional 

revenues may be needed in a billing period to achieve the 1 . 2 4 ~  TIER 

referenced above, the (“TIER Adjustment Charge”). Note that  TIER 

and TIER Adjustment are specifically defined calculations under the 

Smelter Agreements. Alternative definitions of TTER may result in  

interest coverage somewhat different than  1 . 2 4 ~  (note that  a 

“Conventional” TIER calculation is supplied in  Exhibit RSM-2). The 

TIER Adjustment Charge is capped in accordance with a schedule 

stipulated in the Smelter Agreements, ranging f‘rom $1.95 per MWh in 
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2008 to  $4.75 per MWh in 2023. To the degree net system costs in a 

given period, accounting for all other components of the Smelter rate, 

would allow for a downward adjustment in revenues while still 

achieving the 1 . 2 4 ~  TIER (the “Excess TIER Amount”), this reduction 

may be shared by the Smelters and the non-Smelter members. 

Can you. provide some further detail on key measures and outcomes 

shown in the Financial Model? 

Yes. The results of the Financial Model prajection can be summarized 

in terms of balance sheet components, rates, interest coverage (TIER, 

as defined in  the Smelter Agreements), and cash balances, among 

others. These results are summarized on Exhibit RSM-2, which is 

attached. 

Does this conclude your testimony? 

Yes. 
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I verify, state, and affirm that the foregoing testimony is true and correct to the 
best of my knowledge and belief. 

__ I ' Rob& S. Mudge 

District of Columbia 
City of Washington 

Subscribed and sworn to before me by Robert S. Mudge on this the dayof 
December, 2007. 



INTERN AT I 0 N AL 

Principal 

MBA, University of Chicago 

BA, Harvard University 

2004-Present Principal, CRA International Inc., Washington, D.C. 
2002-2004 Senior Consultant 

Member of C M ’ s  Energy and Environment Practice, Enterprise and Asset 
Investment Group. Key engagements have included the following: 

Restructuring of Electric Cooperative (Current) - Managing financial analysis in 
connection with transformative restructuring of $1.2 billion generation and 
transmission electric cooperative, reporiing to CEO, CFO, and transaction counsel. 
Restructuring includes termination of complex power supply arrangements, lease 
unwind, acquisition of generating assets, acquisition of new customers, and related 
financing arrangements. Brief includes: 

o Analysis, presentation, and testimony for management, board, customers, Ru- 
ral Utilities Service, state utility commission, and rating agencies 

a Valuation and risk analysis 

o Interface with bond underwriters 

o Oversight of comprehensive financial modeling 

Bid Support in Power Piant Sale Process (2007) - Managed a multidisciplinary 
team in providing market analysis and financial modeling in support of successful 
bid for $300 million generating plant asset. 

Regulatory Hearing Re: Financial Capacity for LNG Developer (2007) - 
Provided analysis and expert testimony before state Board of Environmental 
Protection on project financial capacity to support environmental permitting and 
com pl ia nce . 

Project Financing of Government Contract (2007) - Financeability analysis 
relating to $2.5 billion capital project proposed to operate under long term contract 
with the US Department of Energy (DOE). For prospective project owner, work 
included: 

e Review of debt and contract structures and related financial modeling 
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2002-2003 

1997-2002 

e Identification of relevant precedents and threshold feasibility assessment 

Assessment of trade offs between investor returns and government cost 

Arbitration Relating to Construction Contract Dispute (2005-2006) - Provided 
analysis and expert testimony before arbitration panel relating to costs incurred in 
delayed startup of 1,000 MW merchant power plant. Issues incJuded: 

o Analysis of economic projections and contract damage provisions far delay 

Assessment of actual costs occasioned by delay 

Br~ject Fiiianciiig of Consortieri?i-Ovvned Power Project (2005-2GO@) - For 
project counsel, developed working finance pian and analysis to optimize 
construction cost for a $1.2 billion new-build power project proposed to be owned 
by a consortium including IOUs, municipalities, and an electric cooperative. Issues 
included: 

e Optimizing corporate vs. project-based debt structures 

B Optimizing complementary strengths of consortium mem hers in financing 

Capita! Financing Alternatives for the Tennessee Valley Authority (2002-2003) 
- Evaliiated diverse financing options for the Tennessee Valley Authority (TVA) 
relating to nuclear repowering initiatives and investment in emissions control 
equipment, reporting to the CFO. Work included: 

(I Cast of capital and liability assessment 

o Benchmarking of diverse debt and lease financing proposals 

Member of Advisory Board, Advanced Renewables, LLC, Philadelphia, PA 

For start-up venture focused on acquisition, development, and operation of 
renewable-fuel generation projects, consultation on structuring, acquisition 
prospects, and capitalization. 

Director, Energy and Utilities, Rothschild Inc., Washington, D.C. 

Senior member of team spearheading Rothschild's entry into US utility, 
independent power, and other infrastructure markets. 

Mergers and Acquisitions - For US utility and independent energy clients, 
identification and implementation of asset and corporate acquisitions. 

e Advice on valuation, due diligence, approach, and negotiations 
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0 Assessment of key drivers: commercial, financial, regulatory, and other 

PrivatirationlProject Finance - For major contractor to US Department of Energy 
(DOE), project finance structuring and sourcing for privatized environmental 
projects. 

Creation of financeable contract structure 

Q Assembly of top-tier financing syndicate 

Sell-Side Advice - Valuation, market canvassing, tax analysis, and negotiation 
support. 

e Cross-Border - Support on acquisitions/ financings into and out of the US 

e Restructuring - Support on bankruptcy/ restructuring work in the utility indus- 
try 

1991-1 997 Group Vice Presidenf and Director, Project Finance Group, ABN AMRO North 
America, Inc., Chicago, IL 

Senior transactor with responsibility for advising and participating in project financ- 
ings. 

e Project Financing - Numerous transactions domestically and abroad in elec- 
tric power generation, oil and gas pipelines, and other infrastructure 

e Financial Advisory - Engagements on electric generating projects in Brazil 
and Mexico for major bank clients 

e Fund Structuring -With major multi-lateral agency, structuring of debt and 
equity investment fund for emerging markets power projects 

1988--1991 Vice President and Manager, Public and Project Finance Group, The Sanwa Bank, 
Ltd., Chicago, IL 

Led Sanwa’s first US project finance underwriting in 1989. 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PTJBLIC SERVICE COMMISSION OF KENTUCKY 

In the Matter of: 

THE APPLICATIONS OF BIG RIVERS 
ELECTRIC CORPORATION FOR: 
(I) APPROVAL OF WHOLESALE TARIFF 
ADDITIONS FOR RIG RIVERS ELECTRIC 
CORPORATION, (11) APPROVAL OF 
TRANSACTIONS, (111) APPROVAL TO ISSUE 
EVIDENCES OF INDEBTEDNESS, AND 
(IV) APPROVAL OF AMENDMENTS TO 
CONTRACTS; AND 

E.ON U.S., LLC, WESTERN KENTUCKY ENERGY 
CORP. AND LG&E ENERGY MARKETING, 
INC. FOR APPROVAL OF TRANSACTIONS 

) 
) 
) 

1 
) 
) 
1 
) 

) CASE NO. 2007-00455 

EXHIBIT 10 

Direct Testimony of C. William Blackburn 

December 2007 
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ON BEHALF OF 
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