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RESPONSES OF THE ATTORNEY GENERAL TO THE REQUESTS FOR
INFORMATION OF THE COMMISSION STAFF

General Objection

As a preliminary matter, the Attorney General objects to those data
requests which require the Attorney General to divulge his work product during
the discovery phase. Therefore, he objects to providing his mental impressions,
conclusions, opinions, or legal theories concerning the litigation; to wit, the
legality of the various ratemaking mechanisms filed in this case. See CR 26.03.
These data requests require the Attorney General to address the legality of a
myriad of terms, clauses, or conditions contained within contracts and rate
making mechanisms which have been involved in the case since its inception.
The Attorney General believes that equity dictates that all parties be required to
address such requests. Further, it is premature to ask these data requests as new
discovery unfolds and will likely continue to do so at the hearing.

The Attorney General puts the Commission and other parties on notice
that for those data requests which counsel has provided a response, the Attorney
General will not offer testimony and will not be available for cross examination

during the hearing.
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COUNSEL
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QUESTION 1:  For each of the mechanisms or rate-making treatments listed below,
state “yes” if the AG is of the opinion that the Commission has the
statutory authority to approve and allow its implementation or
state “no” if the AG’s opinion is that the Commission lacks such
authority. For each “yes” response, identify the specific statue(s)
under which the Commission’s approval authority is based.

a. Smelter Times Interest Earned Ratio (“TIER”) Adjustment.

b. Smelter Non-Fuel Adjustment Clause Purchased Power.
Adjustment (“Non-FAC PPA”).

C. Smelter Surcharge 1.
d. Smelter Surcharge 2.

e. Smelter Equity Development Credit.

f. Non-Smelter Member Discount Adjustment.
g. Non-Smelter “GRA.”
h. Non-Smelter Unwind Credit.

pude

Non-Smelter Member Rate Stability Mechanism, related to
the Economic Reserve.

i Non-Smelter TIER-Related Rebate.

k. Non-Smelter Non-FAC Purchased Power Regulatory Assets
and Regulatory Liabilities.

L. Non-Smelter Non-FAC PPA.

m.  Fuel Adjustment Clause.
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RESPONSE: 1.(a) - (f); (h)-(m) . Objection. The Commission

Staff’s discovery request seeks to force the disclosure of the mental
impressions, conclusions, opinions, or legal theories of the Office of
the Attorney General concerning this litigation and which are the
OAG's trial preparation materials which are not the proper subject-
matter for discovery. Further, the request seeks information that is
or may be subject to and protected by the Attorney-Client and /or
Work Product privileges. Without waving these objections, the

Attorney General states the following.

The Attorney General notes the Commission Staff’s inference in the
data request that the Commission is an entity with limited
jurisdiction, and the PSC, as a creature of statute, must have a
statutory basis of authority in order to approve each specific rate-
making treatments listed. The Attorney General agrees with

the inference. That stated: there is no express statutory authority
for any of the items in the list. Nonetheless, the legislature's grant
of express authority carries with it a judicially recognized power

of authority by implication through which the Commission may
take actions that are strictly necessary in order to prevent a

discontinuance of service or to address a utility facing



PAGE 30f7

bankruptcy.! The judiciary's recognition of Commission power by
implication for such a purpose is quite narrow, and it does not
reflect an expansion of Commission power. Indeed, the judiciary
does not recognize any theory of Commission authority by
implication through which the Commission may expand its

jurisdiction/authority.

In this proceeding, the record is replete with evidence that the
relationship between BREC and E.ON is strained; that there

are grave concerns about the condition of the BREC’s generation
and transmission facilities under the operation of E.ON; that there
are grave concerns about BREC’s ongoing financial viability in the
event one or both smelters leave the Commonwealth; that there is
significant uncertainty regarding future commodity costs related to
fuel and environmental / emissions treatment; that there is
significant uncertainty whether current and future credit market
conditions will permit BREC to consummate its planned financing
under the proposed transaction and within the interest rate

constraints assumed in its financial model; and, most importantly,

! The Attormey General recently argued the concept of necessarily implied authority in Public
Service Commission, et al. v. Commonwealth of Kentucky ex rel. Stumbo, 2007-CA-001635. For
purposes of convenience, the Attorney General attaches hereto as “Attachment A” a copy of his
previously-filed brief in that matter. The brief speaks for itself.
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that without the unwind transaction “the worst that can happen is
BREC is obliterated through bankruptcy due to its inability to
respond to some unanticipated financial and/or legal event.” 2
Thus, there is evidence of a clear threat to the continuation of utility
service at reasonable rates, and, as importantly, the express
statutory provisions do not provide a specific remedy for
preventing or otherwise addressing this threat to continuation of
service. In tandem with the above evidence, many of the “rate
making mechanisms and/or treatments” referenced herein are
more aptly described as terms, clauses or conditions contained
within contracts negotiated almost exclusively at the wholesale
level by, between and among sophisticated energy producers /
users, represented by highly capable counsel, thus minimizing the
impact on the public at large. Without these contracts (or
mechanisms / treatments, as variously referred to), it is highly
doubtful that BREC could once again become a viable utility.
Hence, the crafting of these mechanisms are for the narrow purpose
of utility viability (rather than regulatory convenience, easing an

administrative burden, or regulatory expediency).

? See ” Attachment B,” “The Pros, Cons and Recommendation Concerning the Unwind, Presented
to the Big Rivers’ Board” September 20, 2007, page 27, found in the Joint Response fo Attorney
General’s Supplemental Request by Member Cooperatives.
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Accordingly, approving the proposed rate contracts/mechanisms is
within the Commission's authority by implication given the very
real threat to the viability of this utility and its ability to continue
service in the absence of the action (which is strictly necessary). In
passing, the Joint Applicants state that the myriad of mechanisms
must stand in their totality and that each one is dependent on the
other, but for the fuel adjustment clause. Determining the legality
of an administrative agency's exercise of power in reliance upon a
claim of authority by implication is done on a case-by-case basis. A
mechanism that is strictly necessary under one set of facts
(therefore valid) may be an invalid exercise of authority under a
different set of facts. With regard to this Application and the
evidence, to date, in this proceeding, the Attorney General believes
that Commission approval of this package of mechanisms falls
within the narrow judicially-recognized limit of Commission
authority by implication. See, for guidance and comparison,
National Southwire Aluminum Co. v. Big Rivers Elec. Corp., 785 S.W.2d
503, 515 (Ky. App. 1990)(Commission has authority by implication
to approve variable rate mechanism to prevent bankruptcy of Big

Rivers).
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Finally, the Commission has yet to conduct a hearing in this
matter; therefore, the record in this case is not yet complete.
Accordingly, the Attorney General reserves the right to alter or

amend his opinion until the close of the evidentiary record.

1.(g). Not applicable. As the Attorney General understands it, the
“GRA” reference in the model is not a mechanism or rate-making
treatment per se, but is instead an assumed level of rate increase
pursuant to yet-to-be filed rate applications before the
Commission. The “GRA” input data would be subject to
Commission approval at the time BREC actually filed a rate request
before the Commission; therefore, the Commission would need to
consider any future application for a rate increase separately, just
as it currently does with every other jurisdictional utility. It appears
that BREC intends to use the GRA as an internal tool to assist with
computation of the amount of potential future rate increases. If that
is the GRA’s sole purpose, then the Attorney General does not
object to its use by the Company. However, if there is some other
purpose, the Attorney General cannot condone the concept of
acquiescing to the timing and/or amount of a future rate increase

percentage in the context of financial modeling. Further, if there is
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some other purpose for the use of the GRA, then the Attorney
General reserves the right to fully challenge any future rate

increases filed on behalf of BREC.
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QUESTION 2. If the AG is unable to respond to each sub-part of Item 1
above, by definitively stating either “yes” or “no,” explain in

detail when the AG will be able to provide a definitive “yes”

or “no” answer.

RESPONSE: Not applicable.






RESPONSE PROVIDED BY:

COUNSEL
PAGE1of1

QUESTION 3. Is it the AG’s recommendation that the Commission grant

RESPONSE:

final approval of the proposed Unwind Transaction, including
approval of each rate mechanism and rate treatment enumerated in
Item 1 above, before the AG expresses an opinion in this case on the
Commission’s statutory authority to approve and implement each
rate mechanism and rate treatment? If no, explain in detail when

and how the AG intends to express such an opinion in this case.

The Attorney General renews and reiterates his objections set forth
in his response to Question No. 1. Further, since the hearing in this
matter has not yet been conducted, the Attorney General reserves
the right as a party to this proceeding to alter or amend his opinion
until such time as all evidence has been presented. Without
waiving those objections, the Attorney General states as follows:
No. The Attorney General has expressed his opinion as noted in

response to PSC 1-1.
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QUESTION 4: Does the AG believe that it would be prudent and reasonable for
Big Rivers Electric Corporation (“Big Rivers”) fo consummate the
proposed Unwind Transaction prior to a final, non-appealable
decision on the Commission’s statutory authority to approve rate
surcharges in the case of Public Service Commission, et al. v.
Commonwealth of Kentucky ex rel. Stumbo, 2007-CA-001635 (Ky.
App.)? If yes, explain in detail why an affirmation of the
underlying Franklin Circuit Court decision would not negate the

Commission’s authority to approve and implement the proposed

rate mechanisms and rate-making treatments in Item 1 above.

RESPONSE: The Attorney General renews and reiterates his objections set forth
in his response to Question No. 1. Further, since the hearing in this
matter has not yet been conducted, the Attorney General reserves
the right as a party to this proceeding to alter or amend his opinion
until such time as all evidence has been presented. Without
waiving those objections, he states as follows: As a preliminary
statement, it is within the Commission’s jurisdiction and authority
to choose not to rule on this matter until such time as there is a

final, non-appealable decision in the case of Public Service
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Commission, et al. v. Commonwealth of Kentucky ex rel. Stumbo, 2007-
CA-001635. However, notwithstanding its authority to do so, this
case has progressed even though the Commission in other previous
matters has denied various and sundry applications for deficiency

requirements.>

Regardless of whether the Commission chooses to allow this case to
proceed on the current docket, the Attorney General notes that the
Joint Applicants have stated that the Commission’s approval is
required in an expedited fashion in order for the financing to take
place. In light of the Attorney General’s previously filed testimony,
his response to PSC 1-1 and his overall concerns about BREC's
future, a recommendation for a provisional approval is warranted.
Otherwise, the unwind may not occur and BREC may experience a
potential bankruptcy as identified by the cooperatives as a distinct,
if not probable, possibility. In other words, unless there is an

approval, services could be discontinued.

3 See, e.g., In the Matter of: Application Of Mallard Point Disposal Systems, Inc. To Revise Non-
Recurring Charges, Case No. 2006-00331 (Order dated Sept. 13, 2006); In the Matter of:
Application Of Northern Kentucky Water District For Approval Of Improvements To The
Memorial Parkway Treatment Plant, Issuance Of A Certificate Of Convenience And Necessity
And Approval Of Financing, Case No. 2006-00400 (Order dated Oct. 10, 2006); In Re The Union

Light, Heat and Power Company dba Duke Energy Kentucky, Inc., Case No. 2006-00172 (Order
dated June 27, 2006).
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Since the Attorney General has no idea as to how the court of last resort
will rule in the case of Public Service Commission, et al. v. Commonwealth of
Kentucky ex rel. Stumbo, 2007-CA-001635, any discussion regarding

possible affects on the instant matter would be mere conjecture.
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QUESTION 5: Is the full position of the AG on the Unwind Transaction reflected
in the direct testimony of his witness, David Brevitz? If no,

a. Explain why the AG has not revealed his full position on the
proposed unwind transaction to the Commission and the
parties.

b. Explain in detail when and how the AG will reveal his full
position on the Unwind Transaction to the Commission and
the parties.

RESPONSE: The Attorney General renews and reiterates his objections set forth
in his response to Question No. 1. Further, since the hearing in this
matter has not yet been conducted, the Attorney General reserves
the right as a party to this proceeding to alter or amend his opinion
until such time as all evidence has been presented. Without
waiving those objections, he states as follows: Until the conclusion
of the hearing in the instant matter and the conclusion of fact
finding (which is obviously ongoing as evidenced by the
Commission’s own data requests), the Attorney General can
not tender his final opinion on the transaction. Moreover, on April
11, 2008, the Attorney General received the Joint Applicants’

Motion to Amend and Supplement Application, which is the
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second amendment to the application. Hence, the Attorney General
and other parties continue to receive new information.
Accordingly, the Attorney General will not waive his right to
tender his final position in this matter until the appropriate time for

the filing of briefs, as set forth in the procedural schedule.
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QUESTION 6. Refer to the Direct Testimony of David Brevitz (“Brevitz

Testimony”), pages 47 through 50. Mr. Brevitz states eight

conclusions based on his review of the case record. In conclusion

No. 1 on pages 47-48, Mr. Brevitz notes the absence of several

significant items from the record. He also states “The Commission

could reasonably hold this proceeding in abeyance until these
matters have been accomplished and addressed through additional
discovery and analysis presented before the Commission.”

However, at page 50, Mr. Brevitz makes a “provisional

recommendation” that the Commission approve the Unwind

Transaction, subject to 17 specific conditions.

a. Explain what Mr. Brevitz means when he says that his
recommendation is “provisional.”

b. Given the outstanding issues noted in Mr. Brevitz's
conclusion No. 1 on page 47, lines 21-28, explain in detail
why he is making a provisional recommendation to approve
the Unwind Transaction rather than making a

recommendation to hold the proceeding in abeyance until

there is a final resolution of the outstanding issues.
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c. In making his “provisional recommendation” and proposed
condition No. 1 on page 50, is Mr. Brevitz assuming that
additional procedural steps will be established to afford
discovery, supplemental testimony, and a hearing on the
resolution of the outstanding issues or is the AG waiving

any right to such additional procedural steps?

RESPONSE: 6.a. In general, the Attorney General refers the Commission Staff
to the following dictionary definition of “provisional”: “under
terms not final or fully worked out or agreed upon; "probationary
employees"; "a provisional government"; "just a tentative
schedule." 4 More specifically, “provisional” should be construed
in the context of Mr. Brevitz’ testimony to mean that approval is
recommended “provisionally” assuming the several significant
items missing from the record subsequently are provided in

satisfactory form and substance by BREC. Finally, unless

the listed conditions are met, the approval should be denied.

6.b. The Attorney General does not object to any decision to hold

the proceeding in abeyance; however, the viability of BREC as an

4 hitp:/fwww. wordreference.comy/definition/provisional
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ongoing operation appears to be in question. See Response to PSC
1-1 above. Assuming the Joint Applicants’ claims thatl time is of the
essence are in fact true, a provisional approval with the conditions
would allow the Joints Applicants to proceed as expeditiously as
possible with the transaction. If the Joint Applicants fail o comply

with the order, the order granting the transaction would fail.

6¢. Mr. Brevitz makes no such assumption. The Attorney General
does not waive any rights to “such procedural steps.” Depending
on the nature of the information later provided, additional
discovery, testimony and hearing may be required in order for the
Commission and the Attorney General to discharge their respective

duties in this matter.
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QUESTION 7. Refer to the Brevitz Testimony, pages 50 through 52. Mr. Brevitz

has recommended that 17 conditions be included as part of the

Commission’s approval of the proposed Unwind Transaction.

a.

In condition Nos. 3, 11, 14, and 16, Mr. Brevitz requires that
Big Rivers advise the AG of the occurrence of certain
material changes or events. None of the remaining 13
conditions include this requirement. Explain in detail why
Mr. Brevitz believes the AG needs to be advised of these
particular changes or events.

Explain why Mr. Brevitz does not believe that the AG needs
to be advised on other changes included in the
recommendation, such as changes in environmental
regulations that would have a material effect on Big Rivers,
changes in the Smellter contracts, or changes in the labor
union agreements,

In condition No. 1, on page 50, Mr. Brevitz states that if the
resolution of a pending matter would unfavorably impact
the Unwind Financial Model base case rates and results,
“E.ON and/or the smelters must step forward to fund and
eliminate those unfavorable impacts in order to restore the
‘base case’ projections.” Explain in detail how the
Commission can make and enforce such a requirement on

“E.ON and/or the smelters.”
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d. Condition No. 6 on page 51 appears to be some text. Provide
the complete text of the condition.

e. Condition No. 9 on page 52 states in part that Big Rivers will
continue to employ at least the same level of workforce as it
currently employs. Does Mr. Brevitz mean the workforce
level discussed in the application or the workforce level
actually in place after the consummation of the Unwind

Transaction? Explain the response.

RESPONSE 7.a. Regarding condition no. 3, the Attorney General would like to
be kept aware of when BREC completes its due diligence, and the
measures BREC took to complete this imperative task. Regarding
condition no. 11, financing and credit market conditions are
presently very uncertain. Financing is one of, if not the most crucial .
components underlying the instant action; as such, the Attorney
General believes it is important that he be kept apprised of any
such material changes. Regarding condition no. 14, the Attorney
General believes it is imperative that HMPL’s consent be obtained;
thus, any material changes to agreements involving HMPL
constitute a matter of which the Attorney General wishes to kept
apprised. Regarding condition no. 16, BREC’s ability to wheel
excess power would have crucial financial implications in the
event that one (or perhaps even both) of the smelters eventually
leaves the Commonwealth; thus the Attorney General wishes to be

kept advised in this regard.
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7.b. The Attorney General believes BREC will either advise the
Commission or will initiate the proceedings necessary to

adequately address such matters.

7.c. It would not be necessary for the Commission to “enforce” this
requirement. The consequence of not accepting the requirement is

that the transaction fails to obtain Commission approval.

7.d. The second sentence of this condition should begin: “Upon
request of the Commission, BREC's required provision of minutes

and documents shall be extended.”

7.e. The intent of this condition is to refer to the work force level as
reflected in the Financial Model which BREC provides in this case.
Total staffing appears to be held constant over the period 2008 -
2011, per the spreadsheet “Unwind staffing. Rev0707_Reflects 2008

Dollars Rev 1.xis”.



ATTACHMENT A



Commonwealth of Kentucky |
| Court of Appeals

Ne. 2007-CA-001635

KENTUCKY PUBLIC SERVICE COMMISSION
_ and DUKE ENERGY KENTUCKY, INC., | |
(f/k/a Union Light, Heat & Power) ' © APPELLANT

Appeal from Franklin Circuit Court
v. Consolidated/Lead Case No. 06-CI-0269
. Hon. Phillip J. Shepherd, Judge

COMMONWEALTH OF KENTUCKY, ex rel ' ‘
GREGORY D. STUMBO, ATTORNEY GENERAL APPELLEE

'BRIEF FOR THE COMMONWEALTH

Submitted by,

JACK CONWAY
Attorngy General of Kentucky

M

DENNIS G. HOWARD, I
LAWRENCE W. COOK.
Assistant Attorneys General
Office of Rate Intervention
Office of the Attorney General
1024 Capital Center Dr., Ste. 200
Frankfort, Kentucky 40601

(502) 696-5453

Certificate of Service on Back of Cover



CERTIFICATE OF SERVICE

Pursuant to CR 76.12 (6), I hereby certify that the record on appeal ywas not
withdrawn from the Franklin Circuit Court Clerk. I further certify that on this®d 73 fday of
February, 2008, the original and copies of this Brief were filed with the Clerk of the Kentucky
Court of Appeals, 360 Democrat Drive, Frankfort, Kentucky 40601, and that copies were -
mailed via U.S. First Class Mail, postage pre-paid, to the following: Hon. Phillip J. Shepherd,
Franklin Circuit Court Judge, Division One, 214 St. Clair Street, Frankfort, KY40601; David
S. Samford, Gerald E. Wuetcher, Anita L. Mitchell, Kentucky Public Service Commission, 211
Sower Boulevard, Frankfort, K'Y 40602, Counsel for Appellant Kentucky Public Service
Commission; Sheryl G. Snyder, M. Holliday Hopkins, Jason P. Renzelimann, Frost Brown
Todd LLC, 400 W. Market St. 32 Floor, Louisville, KY 40202-3363 and John J. Finnigan, Jr.,
Duke Energy Services, Inc., 2500 Atrium II, P.O. Box 960, Cincinnati, OH 54201, Counsel for
Appellant Duke Energy Kentuchy, Inc.; John N. Hughes, Attorney at Law, 124 W. Todd St.
Frankfort, KY 40601; Mark R. Hutchinson, Wilson, Hutchinson & Poteat, 611 Frederica
Street, Owensboro, KY 42301, Counsel for Amicus Curiae, Atmos Energy Corporation; James
M. Miller, Sullivan, Mountjoy, Stainback & Miller PSC, 100 St. Ann Building, P.O. Box 727,
Owensboro, KY 42302-0727, Counsel for Amicus Curiae, Big Rivers Electric Corporation;
Richard S. Taylor, 225 Capital Ave., Frankfort, KY 40601; Stephen B. Seiple, Lead Counsel,
Columbia Gas of Kentucky, Inc., 200 Civic Center Dr., P.O. Box 117, Columbus, OH 43216- .
0117, Counsel for Amicus Curiae, Columbia Gas of Kentucky, Inc.; Robert M.. Watt 111, Stoll
Keenon Ogden PLLC, 300 W. Vine St., Ste. 2100, Lexington, KY 40507-1801, Counsel for
Amicus Curiae, Delte Natural Gas Company, Inc.; David Smart, General Counsel], Charles A.
Lile, Sr. Corp. Counsel, 47785 Lexington Rd., P.O. Box 707, Winchester, KY 40392-0707,
Counsel for Amicus Curiae, East Kentiicky Power Cooperative; Mark R. Overstreet, Stites and
Harbison PLLC, 421 W. Main St. P.O. Box 634, Frankfort, K'Y 40602-0634, Counsel for
Amicus Curiae, Kentucky Power Company; and Kendrick R. Riggs, Deborah T. Eversole, W.
Duncan Crosby 111, Stoll Keenon Ogdon PLLC, 2000 PNC Plaza, 500 W. Jefferson St.

Louisville, KY 40202, Counsel for Amicus Curiae, Kentucky Utilities Company and Louisville
Gas and Electric Company.

P

Lawrence W. Cook
Assistant Attorney General
COUNSEL FOR APPELLEE




STATEMENT CONCERNING ORAL ARGUMENT

The Attorney General believes that oral argument would be helpful to the Court.



COUNTERSTATEMENT OF POINTS AND AUTHORITIES

STATEMENT CONCERNING ORAL ARGUMENT ....covvrerrrnineinnnanns eerve——.— i
COUNTERSTATEMENT OF POINTS AND AUTHORITIES «.cuvvvesrvssrersnnvavens ij—ix_
COUNTERSTATEMENT OF THE CASE.ooeeiiiiiiiiiinariesaicatistossssasans W £
ARGUMENT

I THE COMMISSION WAS GIVEN NO AUTHORITY TO CORDUCT

BETWEEN-GENERAL RATE CASE-HEARINGS OR TO IMPOSE
ANNUAL SINGLE-ISSUE SURCHARGE RATE INCREASES FOR
MAINS REPLACEMENT PROGRAM COSTS UNDER KRS 278.509,
AND NO SUCH AUTHORITY PRE- EXISTED THE STATUTE’S
ENACTMENT.

1. KRS Ch. 278 Provides Comprehensive Scheme
- for Utility Regulation

KRS 278. 030, 278.040, 278.180, 278.190, 278.192, :
278.260, 278.270, 278.390......coiiiiiiii i 4-5

In Re Louisville Gas & Elec. Co., Ky. PSC Case No.
2004-00459, and In Re Kentuchy Ultilities, Case No.

2004~ 00460 (2005 WL 1163147) Jomt Order of

April 15,2005....... et e irerterasreetesret e b s s 5

2 KRS 278.509 Created New Right for Mains
Replacement Cost Recovery, but Did Not
Authorize Cost Recovery Via Surcharge .v.....ccco.ooeon. .5

3. PSC Lacked Any Express or Implied Authority to .
Approve Rider AMRP, its Surcharge, and to Conduct
Annnual Post-General Rate Case Hearings to Adjust Rider
AMRP Surcharge .. ........ooeiiiiiiiiiiciiec e 6

a. PSC Must Strictly Construe Legislature’s Grant of Power
to Regulate Utility Rates; Said Grant Cannot Be Interpreted
by Implication or Inference; PSC is Proscribed From Acting
on a Matter Which the Legislature Has Not Established.
South Cent. Bell Tel. Co. v. Util. Regulatory Comm 'n,
637 $.W.2d 649, 653 (KY. 1982). ..o eveeeeroeeeeeeeeeeeeraaens 6

i



it.

iii.

PSC Exceeded Scope of its Authority by Allowing DEK to
Surcharge its AMRP Expenses. Public Service Comm'n of
Kentucky v. Attorney General of the Com., 860 S.W.2d 296,

298 (Ky. App. 1993). v SR 6

KRS 278.509, Unlike Many Provisions of KRS Ch. 278,
Does Not Establish an Alternative Single-Issue Ratemaking

‘Procedure or Surcharge Recovery for Mains Replacement

Cost ReCOVEIY. i i e 6

When Legislature Intends to Allow Cost Recovery and
the Means of Collecting Cost Outside of General Rate Cases,
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COUNTERSTATEMENT OF THE CASE

Appellee Attorney General of the Commonwealth of Kentucky‘ [hereinafter
“Appellee” or “Attorney General”] does not accept the Statement of the Case set forth in
Appellants’ brief; therefore, he tenders the following Counterstatement of the Case.

oﬁ May 4, 2001, Appellant Duke Energy Kentucky, Ine. [“DEK”],' an investor-
owned utility, filed an application with Co~Appeilaﬁt 'Kentucky Public Service
Commission [“PSC” or “Commission”] pursuant to KRS 278.180 for an adjustment of its
general rates peﬂahﬁﬂg to its gas service.? In that filing, DEK sought approval for general

rate increases, as Well as the right to employ a unique cost track.";ng rider [“Rider AMRP”’}

designed to capture @et&een general rate casés) its costs associated with its Accelerated
Mains Replacement Program [“AMRP Program™]. DEK sought implementation of the
AMRP Program only after years of failing to keep pace of adequate maintenance on its
system of aging cast iron and bare stecl mains.® Rider AMRP thus allowed DEX to
automatically recover such costs on an interim, between-general-rate-case basis.*

In _its Order of January 31, 2002,- the PSC authorized DEK to hnplcﬁent Rider
AMRP‘for_ an initial three-year period, and to tender ‘annual filing reviews of new AMRP
costs during that period’® Significantly, the surcharge formula that Rider AMRP
established also allowed DEK to automatically recover both. a retura on investment, and a
return of each preceding year’s net increase in plant investrment incurred unde; the mains

repIace;ment program for the three years following the completion of the 2001 general

! Ffik/a “Union Light, Heat & Power,” or “ULH&P.”

? Commission Case No. 2001-00092, the final Order of which was dated on Jan. 31, 2002 [hereinafier “Jan.
. 31 2002 Order™], R.A. 1-165 (excerpts attached hersto as “APX B™).

Id at71.
* DEK originally proposed that the PSC be given only 30 days to complete its review of each annual
AMRE filing. Id. at 78,
5 Id. at 79-80.



rate case.® This return on investment was in addition to the general opportunity to earn a
~return on equity that DEK is allowed to earn under its general rates.” Rider AMRP thus
allowed for the automatic, guaranteed reimbursement of these 'itemé, on an annual
between-general-rate-case-basis, outside of the context of a general rate case.” Rid_er
AMBRP therefore shifted all risk for return on investment from DEK’s shareholders to its
ratepayers.

The Commission approved each of DEK’s annual applications for adjustments to
Rider AMRP. The Attorney General appealed each such ruling to the Franldm Circuit
Court. * On February 25, 2005, DEK filed its next éenerai rate case, this time seeking
~ approval of the Rider AMRP program for its‘rf:maining duration.'
While DEK’s 2005 rate case was pending, the Kentucky Legislature passed HB

440," which would later be codified at KRS 278.509.1% As originally drafted, that bill

¢ 1d. at 79, and at Appendix G, p. 2; see also PSC Case No. 2005-00042, the final Order of which was dated -
Des. 22, 2005, p. 70 [hereinafter “Dec. 22, 2005 Order”], R.A. 1-107 (excerpts attached hereto as “APX
Cﬁ)“ . ) L
7 See generally Dec. 22, 2005 Order, pp. 64-73. The Rider AMRP approved by the Commission mimicked
the between general rate case capital cost recovery specifically authorized by the General Assembly for
electric utilities'in KRS 278.183 (“Environmentat Surcharge™).
® In general rate cases, the Commission gives regulated utilities an opportunity to eamn an allowed rate of
refurn, Actual rates of return may vary depending on varions circumstances. ‘
® The first Rider AMRP was approved in Kentucky PSC Case No. 2001-00092, January 31, 2002 Order and
in a subsequent Order dated March, 13, 2002, R.A.1-165. These Orders were appealed to the Franklin
Circuit Court in Civil Action No. 02-CI-499 {R.A, 1-165). The first set of PSC Orders approving costs to
be collected under the Rider AMRP was issued in Kentucky PSC Case No. 2002-00107 or August 30 and
November 21, 2002. These Orders were appealed to the Franklin Circuit Court in Civil Action No. 02-Ci-
1628 (R.A. 2-59). The second set of Grders increasing the costs to be collected under the Rider AMRP was
issued in Kentucky PSC Case No. 2003-00103 on August 25 and August 29, 2003, Those Orders were
appealed to the Franklin Circuit Court in Civil Action No. 03-CI-1189 {(R.A. 1-24). The third Order
increasing costs to be to be collected under the Rider AMRP was issued in Kentucky PSC Case No. 2004-
00098 on Angust 24, 2004. This Order was appealed to the Frankiin Circuit Couxt in Civil Action No. 04-
CI-1308 (R.A. 1-10). The Iast PSC Order was in Case No. 2005-00042, Dec. 22, 2005 Order (Franklin
Circuit Court 2006-CI-269; R.A. 1-107).
0 Case No. 2005-00042; see Dec. 22, 2005 Order, pp. 64-73, in which the PSC re-approved Rider AMRP.
12005 Ky. Acts Ch. 148, a copy of which is attached hereto as “APX F.”
2 That statute provided: ‘ :

Notwithstanding any other provisions of law to the contrary, upon application by a regulated

utility, the commission may allow recovery of costs for investment in ntatural gas pipeline

replacement programs which are not recovered in the existing rates of a regulated utility, No

2



had only one section which amended an existing statute found in a different chapter of
the Kentucky Revised Statutes (Ch. 234), which deals with “Liquefied Petroleum Gas
and Other Flammable Liquids.” While pending in the Senate, HB 440 was amended to
include the section which became KRS 278.509.
The E;SC then concluded DEK’s 2005 rate case, and re-approved its Rider AMRP.
In doing so, the PSC conciuded that it had authority for the re-approval under both its
general‘ ratemaking p‘owérs and under the newly-enacted KRS 278.509. Appellee
appealéd the PSC’s re-approval of Rider AMRP to the Franklin Circuit Court."” During
oral arguments on the parties’ cross-motions for summary judgment, the trial court sua
sponte ordered supplemental briefing fo address the issue of whether the enactment of
KRS 278.509 was in compliance with Ky, Const. § 51. |
. On August 1, 2007, the Franklin Circuit Court entered its Opinion and Order
[“Opinion and Order”)** invalidating Rider AMRP. The Court reversed the Commission
order that approved Rider AMRP.!® The Court also ruled that the Commission lacked the
inherent or implied authority to engage in interim single-issue rate édjusnnenfs except
when dc;ne with specific statutory authorization.'® The Court further specifically found
that: (a) the Corm_nissioﬁ may not allow a surchérge without specific statutory
authorizatibn; 17 (b) the recovery of expenses in the interim between r'afe cases 15 a right
nﬁt encompassed in the PSC’s general power; '° (c) the Commission has no inherent

authority to perform interim single-issue rate adjustments because such a mechanism

recovery shall be allowed wunless the costs shall have been desmed by the commission to be
fair, just and reasonable.

B Action No. 06-C1-269, appealing Dec. 22, 2005 Order in PSC Cage 2005-00042 (R.A. 1-107).

“R.A. 24048, Aug. 1, 2007 Opinion and Order (sttached bereto as “APX.A).

¥ Opinion and Order at 8.

C1d at5-1.

Y Id at7.

®1d. 5t 6.



would undermine the statutory scheme;” (d) ‘outside a general rate case there is no
context in which to consider any .axpm‘lse;20 and {e) that KRS 278.509 violated § 51 of
the Kentucky Constitution, and thus provided no basis for the Commission’s
authorization of Rider AMRP.?!

On August 13, 2007, Appellants herein filed their Notice of Appeal in the instant
matter. In a joint motion filed with this Court, Appellee agreed to a stay of the Opinion

“and Order,” which the Court entered on September 14, 2007.
ARGﬁMENT

THE COMMISSION Was GIVEN No A:UTHORITY T()‘ COoNDUCT BETWEEN-

GENERAL RATE CASE-HEARINGS OR TO IMPOSE ANNUAL SINGLE-ISSUE

SURCHARGE RATE INCREASES FOR MAINS REPLACEMENT PROGRAM

CosTs UNDER KRS 278. 509, AND NO SUCH AUTHORITY PRE— EXISTED
THE STATUTE’S ENACTMENT.

KRS Ch. 278 establishes a comprehensive scheme governing utility rates and
services. KRS 278.030 establishes the right of every utility {o receive fair, just and
reasonable rates for the services it renders. The PSC’s authority over rates is established
in KRS 278.040. The procedure to be followed when a change in rates is sought is set out
in.KR.S 278.180 and 278.190. KRS 278.192 establishes the test year to be utilized in
‘ support of requests for general rate increases under KRS 278.190. KRS 278.270
authorizes the PSC to adopt and order thé implementation of new rates at the conclusion

of its investigation if warranted. These provisions are all designed to establish fair, just

Y1
N rd at7.
M1 at 2-5.

2 The Attorney General’s acquiescence to the stay, however, was given solely with regard to issues not

before this Court and which thus are irrelevant to the mstant appeal. His acquiescence, therefore, should not
be interpreted as any type of concession.



and reasonable base rates as a function of the utility’s overall financial picture in the

general rate case.”

Absent a court ruling suspending or vacating a PSC order establishing rates, KRS
' Ch.278 provides that once base rates are established, they continue in effect even in the
face of changes in the utility’s actual césts and revenues, until: (1) the utility decides
circumst:;nces have so changed that it no longer has an opportunity to earn 2 fair .retum
on its investment and applies for an incfease in base rates; or (2) the PSC or another party
seeks to reduce the utility’é rates because they are unreasonable.*

In additién to the general rate case, KRS Ch. 278 contains many specific statutes
authorizing specialized cost recovery for water, sewer, electric, gés and telephone utilities
for certain expenses, services, and programs. At issue here is KRS 278.509, which
created a new perm'issivc right for gas utilities to recover costs for mains replacement
programs, but does not expressly authorize the wutility to recoup those costs via a
surcharge. The PSC found the statute’s failure to expressiy provide for cost recovery
outside the general rate case to be irrelevant in light of the Commission’s alleged implied
authority to conduct between-general rate case single-issue heatings and to autﬁorize the |
surcharge.”?

In an analysis covering several pages, the PSC in its Order™ reiterated that it had
ruled prior to the enactment of KRS 278.509 that it possessed authority to estabiish a

surcharge for these single-issue costs and to create procedures outside of a general rate

? See, e.g., In Re Louisville Gas & Elec. Co., Ky. PSC Case No. 2004-00459, and In Re Kentucky Utilities,
Case No. 2004-00460 (2005 WI..1163147) Joint Order of April 15, 2005 at p. 3 (copy attached hereto as
“APX E”). : :

2 See KRS 278.390; 278.270; 278.180; and 278.260.

= Dec. 22, 2005 Order, pp. 64-69.

*1d.



case for periodically reviewing and amending the surcharge. The PSC thus held that the
failure of KRS 278.509 to set forth a specific mechanism for surcharge cost recovery did
not limit its alleged pre-existing implied authority,”’

Both prior to the enactment of KRS 287.509 and after, the PSC’s actions
regarding Rider AMRP exceeded its scope of authority. The PSC lacked, and continues
to lack the implied (or any other) authority necessary to establish the Rider AMRP
surcharge and to conduct annual hearings to adjust that surcharge to recover post-general
rate case costs. The statute made no provision for such.

The legislative grant of power to regulate rates will be strictly construed and

will neither be interpreted by implication nor inference. . . . In fixing rates,

the Commission must give effect to all factors which are prescribed by the

legislative body, but may not act on a matter which the Legislature has not

established. Sowth Cent, Bell Tel. Co. v. Util. Regulatory Comm’n, 637

S.W.Zd 649, 653 (Ky. 1982)[emphasis in original; citations omitted].

When a statute prescribes the pro'cedures. that an adlninistrative égency must.
~ follow, the agency may not add to or subtract from thdse requirements. Public Service
Comm’n of Kentucky v. Attorney Geneml of the Com., 860 S.W.2d 296, 298 (Ky. App.
1993)(citations omitte(i). By,aliowing' DEK to surcharge for its AMRP expenses, the
PSC has exceeded its scope of authority.

- KRS 278.509, as enacted, does not establish an altermative sinéiwissue ratemaking
procedure or surcharge recovery for mains replacement cost recovery. Silence in the
enabling statute does not create authorizatio;:l. This silence stands in gtark contrast fo
many other sections of KRS Ch. 278 that do affirmatively and expressly establish both

cost recovery and alternative ratemaking mechanisms and procedures. Indeed, KRS Ch,

278 is replete with statutes [hereinafier “Ch. 278 special statutes™] that not only grant

.



entitlement to recover certain costs, but also precisely specify the avaiiability of sidgle-
issue rate treatment for those costs outside of a general rate case. These' Ch. 278 spgciai
statutes thus establish both cost recovery rights and a non-general rate case means by
which the cost recovery is to occur. However, the scope Qf application of each ﬁght
embodied in the Ch. 278 special statutes is controlled solely by the terms of the statute
establishing each right. Kentucky Indus. Util. Customers, Inc. v. Kentucky Utilities Co.,.
983 8.W.2d 453', 500 (Ky. 1998).%
The Ch. 278 special statutes include the following: KRS 278.183 (which, inter
alia: (1) authorizes réoovery of environmental compliance costs via surcharge; and (2)
requires the PSC to conduct a hearing within six months of the application, and specifies
| the matters to be considered therein); KRS 278.012, 278.015 and 278.023 (authorizing
rate increases qu water and sewer districts émd associations without prior Commission
action in the event of water wholesaler rate iricreases, and special rate recovery
procedures for certain projects); KRS 278.130 (requiring the PSC to approve requests for
rate increases to recover the annual -PSC assessment and limiting the hearing thereon to
solely that issue);; KRS 278.285 (authorizing the development and implementation of
demiand side management (“DSM”) and home energy heaﬁng assistance programs and
specifying that DSM cost recovery mechanisms may be considered ‘in either a general
rate 'case or separate proceeding); KRS 278.455 (authorizing a reduction in a genefation
and transmission cooperative’s rates, based on certain conditions); and KRS 278.516

(altemative rate recovery for telecommunications providers).

) The Kentucky Supreme Court held in part that the right to recover environmental compliance costs
through a surcharge without filing a general rate case is a new right established by the enabling statute at

issue in that case, KRS 278.183. Only those costs allowed by the statute may be recovered by thai
surcharge. Id. at 500



The Ch. 278 special statutes demonstrate unequivocaliy that the Legislature
knows how to allow for alternative rate procedures for cost recovery, and includes those
procedures in the enabling legislation when it so desires. But in KRS 278.509 there is no
like provision. “It is a primary rule of statutory construction that the enumeration of
particular tilings exchudes ideas of somethiné clse not mentioned.” Lewis v. Jackson
Energy Coop. Corp., 189 $.W.3d 87, 91 (Ky. 200%). Absent specific enabling legislation
otherwise, the matter can only be resolved via a general rate case, per KRS 278.‘180 and
278.190.29 Neither KRS 278.509, nor any other ‘provision of Ch. 278 grants the
Commission the express authority to conduct between-general rate case-hearings or to
impose single-issue surcharge rate increases for mains repiacement costs.

Moreover, the post-rate case AMRP cases constitute single-issue rateniaking. Yet
the PSC has a well-established policy against single-issue ratemaking, having previously

ruled:

Simply stated, the pending applications appear to be requests for the
Comunission to engage in single-issue rate-making by focusing exclusively
on one or more closely related items of revenue and expense, to the exclusion
of all other items of revenue and expense. Although the Commissjon has, in
limited instances, previously engaged in single-issue rate-making, those
instances were either specifically authorized by statute or the result of a
unanimous agreement by all parties with approval by the Commission.
While the General Assembly has authorized single-issue rate-making for
recovery of the Commission's annval assessment and the costs of iis
consultants (KRS 278.130), environmental costs (KRS 278.183), and demand
-side management costs (KRS 278.285), there is no provision of law
anthorizing a rate case focused exclusively on MISO-related revenues and
expenses. . . . *° (emphasis added),

Thus, the PSC itself has ruled that there can be no singie—issue ratemaking absent

eXpress statutory authority. However, Rider AMRF was designed specifically to recover

# See, Kentucky Indus. Util. Customers, Inc., supra.
3 In Re Louisville Gas & Elec. Co., and In Re Kentucky Ultilities, supra at n. 23,



future costs that lie outside of the statutorily-mandated test year costs that were utilized to
develop DEK’s rates. KRS 278.192 preéludes consideration of such a rate in a general
rate case. Rider AMRP thus constitutes single issue ratemaking for which the
Commission had no statutory authority in which to engage. Additionally, the mere fact
that Rider AMRP was filed for PSC consideration in the course of a general réte case
does not somehow confer the authority to implexhent it.!

Appellants’ contention that Rider AMRP is merely a formulaic rate (fnvolving
factors subject to change, such as fuel costs) is misplaced. Rider AMRP does not rec;over
recurring, volatile current costs like those ‘for fuel or gas supply. The costs it c(;nsic}erS'
are not volatile, but readily ascertainable, Unlike the Fuel Adjustment Clause regulation®
(in which the utility passes-through costs Eut makes no profif), Rider AMRP constitutes a
Ilong-lterm investment on which a returﬁ is sought, The PSC cannot authorize single-issue
cost recovery for future costs that it canno{ direétly consider for recovery in a general rate
case. Such a rate would circumvent and render meaningless the limits placed on the costs
to be considered in support of the geheral rate increase imposed by KRS 278.192. The
rule of Southeastern Land Co. v, Louisville Gas & Elec. Co., 262 Ky. 215,90 S.W.24d 1,
3 (1936) -- what a utility is forbidden to do directly, it may not accomplish by indirection
by way of resoit to any device or subferfuge leading to the same result -- gpplies with
equal force and effect to the PSb. Thus, a state agency that is éxpressly preciuded from a.

course of action cannot aftempt to initiate that action via a claim of implied authority. The

' limits of the PSC’s power are and always have been set by the Legislature.’® Although

3 KRS Ch. 278 does not confer any such authority.
-2 807 K AR 5:056, which is an example of a formulaic rate mechanism.,
% See, e.g., Boone County Water v. Public Service Commission, 949 S.W.2d 588, 591 (Ky 1997 ¥citing
South Central Bell Tel. Co. v. Utility Reg. Comm’n, supra); Public Service Comm’n. v. Jackson Co. Rural



the PSC clearly has many ratemaking methodologies available to it, they are limited to
those expressed in KRS Ch. 278.%

Appellants further assert that the PSC’s interpretation of its statutes is entitled fo
deference. However, the interpretation of a statute is a legal question. Revenue Cab. v.
Hubbard, 37 8.W.3d 717, 719 (Ky. 2000). The Judiciary has the exclusive right to
interpret the laws qf the Commonwealth. Lafferty v. Huffman, 99 Ky. 80, 35 S.W. 123,
124 (1896).>° Courts are not bound to accept the legal concius;ions of an administrative
body. Epsilon Trading Co., Inc. v. Revenue Cabinet, 775‘ S.W.2d 937, 940 (Ky. App.
1989). ‘Whether the PSC exceeded the scope of its authority is a question of law that the
Coprt of Appeals scrutinizes closely and reviews de novo.*® Furthermore, an
administrative agency’s action in excess of its statutory power is arbitrary and clearly
erroneous.”’ Since the PSC’s actions in establishing. Rider AMRP were in excess of its
authority, they are also clearly unlawful pursuant to KRS 278.410(1).

‘A. The Commission Had No‘lrlnplie'd Authority te Order Creation of Rider

AMRP, to Order Surcharge Authority to Recover AMRP Costs, and to

Order Between Rate Case Hearings to Determine Surcharge Amount

The PSC's powers are purely statutory.”® When a statute prescribes the procedures

Elec, Co-op., Inc,, 50 SW. 3d 764, 767 (Ky. App. 2001); Public Service Comm’n v. Attorney General of the -
Comm., supra at 298 Commonwealth v. Phon, 17 $.W.3d 106,108 (Ky. 2000)(statutes should be construed
in such a way that they do not become meaningless or ineffectual); Hardin Co. Fiscal Court v. Hardin Co.
Bd of Health, 899 3. W .2d 859, 361-62 (Ky. App. 1995).

* See, National Southwire Aluminum Co., infra. '

% See also, Traynor.v. Beckham, 116 Ky. 13, 74 S.W. 1105, 1106 (1903), and LRC v. Brown, 664 S.W .24
907 912 (Ky. 1984 (Interpretation of the law lies within the peculiar province of the Judiciary).

* Cincinnati Bell, infra n. 38 (citing Com., Transportation Cabinet v. Weinberg, 150 S.W.3d 15
{Ky.App.2004)).

Com., Transp. Cab. v. Cornell, 796 8.W.2d 591, 594 (Ky. App. 1990); Public Util. Com'n v. City Pub.
Serv. Bd. of San Antonio, 53 5.W.3d 310, 316 (Tex.2001)(Texas Supreme Court gives weight to how the
Public Utilities Com’n. intorprets its statutes, but only if the interpretation is reasonable and not
inconsistent with statute); Massachusetts Hosp. Ass’n., Inc. v. Dept. of Medical Sec., 588 N.E.2d 679, 683
(Mass 1992).

% Public Service Comm’n. v. Jackson Co. Rural Elec. Co-op., Inc. , supra at 797 {citing Boone County
Water, supra); Cincinnati Bell Tel, Co. v. Kentucky Public Service Com’n, 223 $.W.3d 829, 836 (Ky. App.
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that an administrative agency must follow, the agency may not add or subtract from those

requirements.*®

** Administrative agencies derive their power and authority from other
sources. They are agents of those principals and cannot act beyond the
intended grant of authority. Generally, the authority comes from a delegation
by the legislative branch . . . to perform some duty assigned to it by the
legislatare, and hence agencies have only such authority as is delegated by
the legislature. From this, we derive a basic concept that an agency cannot act
outside its delegated authority.” . . . The Keéntucky courts have not been as
deferential toward administrative agency power as have the federal courts
and have struck down legislative delegations as recently as 1996, See Flying
J Travel Plaza v. Com., Transp. Cabinet, Ky., 928 S.W.2d 344 (1996).” OAG
99-2,% p. 6, (quoting Koch, Administrative Law & Practice § 12.13, p. 170

(2d ed. 1997)).

Nonetheless, it is equally well-seitled law in Kentucky that adznirﬁstrative
agencies possess not only their expressed enumerated powers, but also those that are
necessarily implied to accomplish their engessly enumerated powers. The amici cite
- numerous Kentucky deéisions which upheld agency actions based on necessarily implied
authority. Yet in each such case, a common thread emerges which is woefully lacking in |
the PSC’S action in the instant appeal: in each case, it was found the agency simply could
not carry out its mandated mission without the exercise of impiied authority.

Thus, a health boarci was found to have the impiic;d authority to purchase a
.building from which it conductea its operations (even though no express authority |
existed);*'a jailer’s responsibilities included the duty to cooperate Witﬁ other agencies to

provide humane medical treatment, even though he was not expressly required to do

2007); accord, 13B C.J.S. Public Utilities § 159 (2007)A public utilities commission possesses only that

authority conferred expressly by statutes, or by necessary or fair implication, but has no inherent powers
(citations omitted)).

39»_ Union Light, Heat & Power Co. v. Public Service Comm’n, 271 3.W.2d 361 (Ky. 1954).
Y1999 Ky. Op. Atty. Gen. 2-46.

M dshiand-Boyd County City-County Health Dept. v, Riges, 252 $.W.2d 922 (Ky. 1952).
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so:*when a county fiscal court attempted to execute its statutory duty to revise precinct
boundaries, the court found the agency had the implied authority to spend money to pay
its commmissioners to gather the necessary dgta and produce a ?eport, and to pay for
newspaper publication of the changes based on the report;”> and a school board can éet
aside funds for students’ recreation, although that power was not expressly anthorized.**

In Public Service Comm n v. Cities of Southgate and Highland Heights, 268
S.W.2d 19, 21 (Ky. 1954),% the PSC was found to have implied authority to approve the
sale of a utility in order to fulfill its statutory obligation of insuring adequate utility
service.*® The Court found that if the purchaser was unablé to provide adequate utiiity
service:

. the sale would be the practical equivalent of a discontinnance of service. The
[PSCY . . . in order to carry out its responsibility, must have the opportunity to
determine whether the purchaser is ready, willing and able to continue providing
adequate service.”"" [emphasis added]

Appellants and the amici also make abundant reference to the National

2 County of Harlan v. Appalachian Reg. Healthcare, Inc., 85 8.W, 3d 607, 611 (Ky. 2002)(Not to require
the jailer o cooperate with other officials in providing the necessary services would produce an absurd -
result and frustrate the system envisioned by the lcgislature. ") emphasis added).
B Jefferson County ex rel Grauman v. Jefferson County Fiscal Cotirt, 301 Ky. 403, 192 8. W.2d 185
{1946)(“The power to appoint necessary attendants upon the court is inherent in the court in order io enable
it to perform properly the duties delegated to it by the Constitution.” Jd, at 186).
“ Dodge v. Jefferson County Bd. of Educ., 298 Ky. 1, 181 8.W.2d 406-07 (1944).

“ Copy attached hereto as “APX D.”
S But cf. Public Service Com'n of Kentucky v. Attorney General of Com.. 860 S.W.2d 296, 298 (Ky. App.
1993), which refused to find authority which the PSC deemed was necessarily implied (. . . the PSC's
attempt to use the provisions of KRS 278.255 as a basis for allocating the cost of the merger study to the
respondent Water Districts exceeds the statutory authority granted to the PSC . | . If the General Asserably
had intended the cost of the merger study nnder KRS Chapter 74 to be funded like a management audit

under KRS 278,255, such prowswn could easily have been spec:ﬁoaﬂy included in the language of Chapter
74. 1t was not.” Id. at 208} -

7 1d. at 21. Slgruﬁcanﬂy, bowever, the court limited the PSC’s necessaniy implied powers, refusing to find
that the agency had authority to determine whether public ownership was more beneficial than private, and
which type of ownership would result in the lowest rates. Jd.

12



Southwire® ruling, in which the PSC approved a variable wholesale electric rate to a very

large commercial client (an aluminum smelter) not regulated by the PSC.* In that case,

the PSC found that, “Big Rivers’ future solvency was inextricably linked to the health of
the smeiters,” and that the variable smelter rate provided a fair resolution to Big Rivers’
financial problems.” The Court agreed with the PSC, going so far as to add, “[t]he

potential consequences of this situation for all parties and for Western Kentucky were

ahl

monstrous.”" Thus, the PSC in National Southwire could not have met its statutory

obligaﬁoh of preventing discontinuance of utility service (in this case to tens of thousands
of customers spread across an entire region of the Commonwealth) had it not produced an
adequate resolution based on authority that was necessarily implied.

However, the PSC in the instant appeal has no authority -- express ér implied -~ to
establish surcharge recovery for mains replacement prograiﬁs.. In 2001, the PSC ruled
that it has broad implied authofity under KRS Ch. 278 to approve Ridér AMRP, which

‘was designed to grant cost recovery for capitai additions made affer rates found to be fair,
just and reasonable had gone into effect. However, the Ch. 278 spécial statutes set forth
above, which establish specific authority fof ratemaicing pmcedureé other than general
rate cases, belie Appellants® and the amici’s claim that the PSC has always had authority
to engage in such ratemaking -- for if true, all the Ch. 278§ special statutes are
méaningless surplus. Furthermore, By the time the Commission made its 2001 ruling, the |

Kentucky Supreme Court had already found in Kentucky Indus. Util. Customers, supra

* National Southwire Aluminum Co. v. Big Rivers Elec. Corp., 785 S.W.2d 503 (Ky. App. 1990)copy
attached hereto as “APX D”).

* Id. at 505.
% 1. at 507-08 [emphasis added].
% Id. at 515 [emphasis added],

32 See, PSC Case No. 2001-00092, Fan, 31, 2002 Order, pp. 75;76; this finding was reiterated in the 2005
rate case, PSC Case No. 2005-00042, Dec. 22, 2005 Order, p. 64.
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that the right to surcharge recovery for electric utilities’ capital costs related to
environmental compliance is a substantive right that did not pre-exist the enactment of

KRS 278,183, The Court found:

“The legislation involved is substantive and not remedial. The
surcharge creates a mew right for all electric utilities, that is, -the
right to recover expenses as well as a return on and a retun of
capital costs associated with environmental projects without filing a
general rate case.” Id. at 500 [emphasis added].

Quite simply, this right did not exist under the autﬁon'ty granted to the
Commission to establish fair, just and reasonable rates pursuant to KRS 278.030. It took
the enactment of KRS 278.183 to create that new right. In the same fashion, the right to
cost recovery for mains replacement programs did not exist for gas utilitiés prior to the
enactment of KRS 278.509. That statute es'tabiished only the right to cost recovery, not a

right to surcharge recovery of those cdsts. The Kentucky Legislature has repea&dljz
demonstrated through legislation that specifically authorizes surcharge recovery outside
of a general rate case that when it intends such reéovery,- it directs such recovery. It did
not do so in KRS 278.509, and that authority niay not be implied. The PSC did not have
the implied power prior to the enactment of KRS 278.509, nor does it now possess ‘the
implied power -;\mder KRS 278.030 and 278.040 to: '(a) establish Rider AMRP; (b)
authorize surcﬁarge recovery of costs; or (¢) conduct bétween rate case hearingsl to
determine the amount of that surcharge.

Based on the foregoing authorities (and numerous other decisions), it is well-
established law in Kentuéky that Iadministrative agencies possess ﬂxose‘powers set forth‘

by statute, as well as those powers necessarily implied to execute their expressly

enumerated powers. In both Cities of Southgate and Highland Heights, supra, and
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National Southwire, supra, the PSC was facing issues crucial to its central mission:
continuation of utiiity’ sgrvice under u&aique circumstances. In both cases, courts upheld
the exercise of implied authority because the PSC could not fulfill its statutorily-charged
miséion but for the exercise of authority unique to each case.
The PSC therefore should have implied authority to address issues not expressly
addressed in its st;atutes, when the risks a utility faces are: (é) volatile; (b) substantial (i.e.,
the ramiﬁcations extend to a company’s solvency); and (c). are outside the utiiity"s '
control, However, such was never thé‘ case with Rider AMRP. DEK was never facing
bankruptey, despite the fact that it unilaterally decided to increase the pace of its
replacement program; indeed, mains replacement is anything but a unique issue for a gas .
utility.‘Furthennore, DEK was alway_s free to obtain coét reimbursement via a standard
rate case. Thu:«.;,‘ there was ne\;er any need for a unique remedy to prevent insolvency or
anj.f other “monstrous” result, as was the situation in National Southwire. | |
* In the instant éppeal, the Attoméy General is not second-guessing DEK. as to the
need for an accelerated replacement program (even though that need was c;eated largely
| as a result of the' company’s failure to adequately maintain its mains).”® Rather, the sole
issue is that Appellants always had a means of seeking reoovéry; for thosé costs: the
traditional rate ;:ase, per KRS 278.030, 278.180 and 278.190. While that statutory remedy
may pose some procedural inconveniénces, such has never been é justification for
unilateral expansion of administrative power.”*
When considering rate issues in the context of a rate case, the PSC fulfills its

statutory mission. The Franklin Circuit Court was thus correct in finding that the PSC

3 Seen. 3, supra.

S 73B C.).8. Public Utilities § 159 (2007), n. 12 (citing, Cities of Austin, Dailas, Ft. Worth and Hereford v.
Southwestern Bell Tel. Co., 92 W .3d 434 (Tex. 2002)).
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lacks authority to order recovery of expenses in the interim between rate cases,’ and that
* it has no inherent authority to perform interim single-issue rate adjustments because spch
mechanisms undermiﬁe the statutory scheme.*®As such, the PSC’s orders establishing and
reaffirming Rider AMRP were both uﬁreasonable and unlawful under KRS 278.410 (D).
| 1.
KRS 278.509 DOES NoT AUTHORIZE RECOVERY OF THE UTILITY’S
RETURN ON INV_ESTMENT As A CoOsT.
The Franklin Circuit Court found, infer alia;, that the PSC has no inhéfent
authority to perform interim single-issue rate adjustments because such a mechanism
would undermine the statatory scheme,” and that the Commission may not allow a
surcharge without specific statutory authorization.® Both in the initial creation of Rider
"AMR? ¥ and in its renewal*® the PSC ‘granted DEK the right to recover as a cost an
automatic return on investmcnt of its AMRP expenses. In so doing, the PSC cited to its
alleged inherent authority. Although the trial court found this issue was rendered moot by
its ruling,®* Appellce believes, however, that this issue provides evén further evidence of
the PSC’s overreaching, and therefore warrants consideration from this Courf as potential
additional or alternative grounds fo;" affirming the Opinion and Order. See, Jarvis v.
Com., 960 S.W.2d 466, 469 (Ky. 1998).% |
KRS 278.509 did not define the return on investment as a cost subject to cost

recovery. Nevertheless, the PSC ruled that the return on DEK’s investment is an

5 Opimon and Order at 6.
1
H.
B I at7.
52 PSC Case No. 2001-00092, Jan. 31, 2002 Order, p. 79.
$ PSC Case No. 2005-00042, Dec. 22, 2005 Order, pp. 71-72.
& Opxmon and Order at 8.

5 See also, Newman v. Newman, 451 S.W.2d 417, 420 (Ky. 1970); Union Light, Heat & Power Co. v,
Public Service Com'™., 271 8. W .24 361, 365 (Ky. 1954).
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ordinarily rec&graized element of the utility’s cost of capital and is, therefore, subject to
cost recovery under KRS 278.509.9

The PSC’s finding iﬁ this regard is wholly without merit. It is i:rﬁe only when
speaking of the establishmeﬂt of base rates pursuant to a general rate case, where the
costs of equity and capital are constitutionally required considerations. It is not true for
the purpose of a cost recovery statute where the return on investment is not defined as a
cost sgbject to recovery. Base rates differ significantly from a cost recovery mechanisx;:l.
The base rate case considers all éos_ts and all financial considerations tﬁe ntility faces at
the time the case is brought. Moreover, constitutional law requires that base rates be
established at levels sufficient to allow the utility recovery of: (a) ordmary expenses and -
the return of investment; and (b) an opportumty to earn a return on investment — a
- profit.®* On the other hand, a cost recovery statute addresses the different and more
limited issue of authorizing certain defined costs for guaranteed cost recovery. Only those
costs déﬁned by the statute may be recovered on a cost recovery basis rather than under
the base rate on an opportunity to éam basis.’

Base rates, however, do not insure that the utility will produce net returns., Hope,
supr& at 603. Base rates are set af a level sufficient to allow the utility the opportunity to
earn that amount.®® There is no guarantee under the base ratés that the utility will earn

enough to meet its cost obligations, much less enough to also provide a return on

investment to its investors.%

63  Dec. 22, 2005 Order, p. 70.

5 Fed. Power Comm’n. v. Hope Nat. Gas Co., 320 U.S. 591 at 603; 64 8.Ct. 281, 288; 88 L.Ed. 333

(1944); Bluefield Water Works & Imp. Co. v. P.S.C. of W. Va., 262 U.S. 679, 690; 43 $.Ct. 675, 67 L.Ed.
1176 (1923).

% Bluefield, supra.
% Id at 692-93.
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Cost recovery statutes are éltogether different. Unlike statutes establishing the
right to a fair, just and reasonable rate, a cost recovery statute that fails to authorize
recovery of a profit or return on investment does not run afoul of constitutional law
because the utility retains the right to bring a general rate case fo recover costs not
addressed in a cost recovery statute. Kenfucky Indus. Util. Customers, supra, at 500.
Unlike base rates, cost recovery statutes entitle the utility to recoup that which the
Legislature decrees may bé recouped, regardless of the company’s earnings status.
Consequenﬂﬁr, the concebt of revenues sufficient to allow an opporfunity to earn a
potential return on investment is irrelevant to cost recovery legislation.

Had the Legislature intended to transform the mere opportunity to earn a return 6n
'investment into a cost to be recovered under a cost recovery statute {and thereby to
become. a guaranteed profit), it would have explicitly and directly so stated. Although
thé Legislature did not do le) in KRS 278.509, it did indeed precisely, explicitly and
directly express its intent in tihjs regard in the other statute establishing cost recovery
entitlements for capital intensive utility programs: KRS 278.183. That statute
demonstrates the fallacy of the PSC’s assumption that inclusion of the refurn on
investment for ratemaking.g purposes in base rate considerations also constitutes inclusion
of the return as a cost for the purposes of a cost recovery statute. KRS 278.183
specifically identifies and defines the return,®’” and provides that it is to be established and
recovered as a cost of compliance (even though the potential cost of equity component of

capital costs is an ordinary consideration for the purpose of establishing base rates).*®

7 See KRS 278.183 {1} . . . These costs shall include a reasonable return on construction and other capital
expenditures and reasonable operating expenses . . 7.

This is true even though that cost recovery statute begins by establishing the right of the utility to recover
all of “its costs.” .
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Thus, under KRS 278.183 the potential return on investment® has become a cost for
which cost recovéry via the mechanism is authorized not because it is a “cost” normally -
considered in a. base rate case, but rather only because in the context of the statute, it is
designated as recoverable by the cost recovery statute itself. |

The terminology granting the utility the right to cost recovery for “its costs™ as
used in KRS 278.183 is unquestionably as broad as or broader then the terminology
granting the utility the right to recover its “costs for investment™ as used in KRS 278.509.
Even so, KRS 278.183 goes on to spell out the return on investment as a cost subject to
recovery while KRS 278.509 does not. The failure of KRS 278.509 to specify the return
on investment as a cost subject to recovery is not a silence without meaning. The
Comumission is not free to eﬁpand the reach of a cost recovery statute beyénd those costs
it designates for recovery, Public Service Comm’n of Kentucky, supra.™

Therefore, return on investment must also be deemed a cost before it can be
recovered under a cost recovery statute. South Cent. Bell Tel. Co. v. Util. Regulatory
Comm'n, 637 $.W.2d 649 (Ky. 1982)."" Though the return on investment is something
the PSC both should and must consider in a base rate case under KRS 278.03{), it is nota
cost subject fo cost recovery under KRS 278.509 because it ig not expressly defined as a

cost. For KRS 278.183 the retum on investment has been defined as a cost for cost

recovery, for KRS 278.509 it has not.

® For purposes of the.statute, the refurn is calculated through financial analysis to establish the return
necessary to induce investment, rather than lookmg at actual returns paid.
™ The Court held that the PSC’s attempt to assign costs under a statute where the authority relied on is not
in the statute was an act in excess of its statutory authority. 860 S.W.2d 296, at 298, (See also, Kentucky
Indus Util: Customers, Inc., supra).

! In that case, it was held that although the Commission has statutory authority to regulate rates and to’

regulate services, it may not act in areas the Legislature has not authorized to reduce rates to penalize for
poor service. Id. at 653-54.
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1. TRIAL COURY CORRECTLY FOUND KRS 278.509 UNCONSTITUTIONAL

The Franklin Circuit Court was correct in holding 72 that what is now codified as
KRS 278.509 7 does not comport with Ky. Const. §.51.7

While § 51 of Kentucky’s Constitution has been construed to resolve all doubts in
favor of the validity of legislation,” nonetheless Kentucky’s highest court has held that
the title of the act must be read as a whole to determine the subject embraced because,
“there are wholesome limits to what can be loaded into one bill.” McGuffey v. Hall,
557 S.W.2d 401, 407 (Ky. 1977)(emphasis added). In McGuffey, supra, the Court
construed a bill entitled, “AN ACT relating to heaith care malpractice insurance and
claims.” One section of the bill amended an existing statute (KRS 311.377) conferring
indemnity to various health care providers who performed their duties as members of
certain peer revieﬁ boards, while other sections pertained to health care malpractice
claims.% The court noted that although‘cﬁnduct that results in a malpractice claim could
also lead to a peer review proceeding, there was an insufficient relationship between the
bill’s title and its content to pass the dictates of § 51.7 Significantly, the McGuffey court
cautioned that the subject of the chalieﬁge_d sections must bear more than a coincidental

relationship to the title and remainder of the act as being sufficiently related to the title.”

2 Opinion and Order, pp. 2-5.
» H;B 440 of the 2005 Regular Legislative Session; 2005 Ky. Acts Ch. 148 (see APX F),

That section comimands in pértinent part: “No law enacted by the General Assembly shall relate to more
than one subject and that shall be expressed in the title,...

> See, e.g., Bowman v. Hamlett, 159 Ky. 184, 165 S.W. 1008 1009 (1914),

* Id. at 405-06.

7 Id. at407.

BId A subsequent attempt to amend the same sﬁatute (KRS 311. 377) by means of a bill entitled “AN ACT
- relating to the establishment of certificate of need, licensing and regulation of health facilities and health

services,” likewise failed to pass § 51 scrutiny. Sweasy v. King's Daughters Mem. Hosp., 771 S, W.2d 812
- (Ry. 1989 citing McGuffy, supra).

20



The McGuffey and Sweasy” holdings both state that a relationship between a bill’s
content ax;d its titlé that is merely coincidental does not pass § 51 scrutiny. The mere fact
‘that the. bills referenced in each case related to medical malpractice and medical peer
review did not provide sufficient nexus. In the instant appeal, there is iikewise a similar
coinéidental relationship between the language set forth in § 2 of HB 440 and the bill’s
title ®
For several reasons, the phrase “gas delivery systems” as set forth in HB § 1 fails
to .provide sufficient nexus betﬁrc_aen the Bili’s subject matter and its title. First, the “gas
delivery systems” lcontemplated in HB 440 § 1 are cleaﬂf not a “gas delivery sys‘texﬁ”
subject fo PSC regulation; Second, there are many types of gas, each bearing their own
unigie prope;rties and characteristics, many being subject to very different forms of
delivery and regulatory scheme_as.81 Consequently, unlike the situation in which the title
employs language synonymous with and uniformly applied to a given subject-matter, the
title here does nothing to alert the reader to the subject of utility cost recovery for natural
g g.as pipelines. Third, the act’s title does not limit itself solely to the subjéct of gas deii;/ery

-systems. Instead it employs the conjunctive “gas delivery systems and appliances.” It is

necessary to look at the bill’s entire title, not just a portion thereof, to determine what _
subject it covers. .McGuﬁEy, supra, at 406. Fourth, while a natural gas utility’s pipelines

are used to deliver gas to its castomers, such delivery does not fransform those pipelines

) ? See n. 80, supra.

% Appeltants’ brief (at pp. 4-5) indicates the Kentucky Senate found the amendment of § 2 to be germane
to HB 440’s title; yet such an argurent i3 irrelevant in light of well-established Kentucky law that the
Judiciary has the ultimate and sole power and duty to determine a statute’s constitutionality. Rose v.
Council for Better Educ., Inc., 790 5.W.2d 186, 209 (Ky. 1989).

¥ See, e.g., KRS 74.405 (“Gas Delivery Systerns Administered by Water Commissioners™}. Appellants
state that all pipelines and appliances *. . . are all part of a single interconnected system . . .,” all of which

run solely on natural gas (Appellants® brief, p. 25). However, such is patently not the case (see, e.g., KRS
234.272, definitions regarding propane gas industry).
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info a gas delivery system of the type that is paired with appliances for legislative -
consideration.” |

As originally tendered for consideration by the House, House Bill 440 comprised
only one section (§ 1). That section amended KRS 234.175 with reference to “gas-
ccunmn:mingr appliances, equipfnent, or other component of a gas &elivery system” -- a
single subject, all parts of which are expressed in the title of the act® However, Bill § 2,
creating the new provision of KRS Chapter 278 that would become KRS 278.509, was
subéequenﬂy added as a Senate Floor Amendment.®* The subject of § 2 addresses an
entirely different subject matter, as evidenced by the fact that it also .‘ references an
entirely different chapter of the KRS. Thus § 2°s subject is neither described by, nor is it
.gez;mane to the title of the act. When it is clear that a bill’s original sections relate to tﬁe
title, but subsequently added sections do not, those sections that do not so relate violate
Ky. Const. § 51 f;md are therefore void. Thompson, supra at 624.

Though no magic language is required to make a title relevant to the subject of the
act, it is worth noting that acts affecting the regulation of public utilities normaily bear

titles announcing that the act relates to public utilities or to specific types of utilities B Ry

82 Cf, Thompson v, Commonwealth, 159 Ky. 8, 166 5.W. 623 (1914) (Though an act contains in its title
reference to House of Reform, sections of the legislation that address the punishment of those under the age |
- of 21 by confinement in 2 House of Reform are constitutionally defective under § 51 of the Kentucky
Constitution where the full title of the act is “An act to appropriate money for the benefit of the Houses of
" Reform, to provide fimds to pay the existing deficit and to make improvements at the Houses of Reform.).
% See § 1 which provides in pertinent part: “KRS 234.175 is amended to read as follows:. ..

(3) A person shall not install gas-consuming applances, equipment, or other components of a gas delivery
system.... (4) A person shall not alter, modify, maintain or repair gas-consuming appliances, equipment, or
other components of a gas delivery system...”

% In addition to the new Section, an amendment to the title to make it “AN ACT relating to natural gas”
was proposed. § 2 was passed but the amendment to the title of the Act was withdrawn.

3; Appellee attaches hereto in “APX. G” copies of the following legislation: (2) SB 335 (Enact. Acts 1992,
¢h, 308, § 1) establishing KRS 278.192 the title of which reads: “AN ACT rélating to utilities”; (b) SB 341
{Enact. Acts 1992, ch. 102, § 1) establishing KRS 278.183, the environmental surcharge, the title of which
also reads “AN ACT relating to utilities”; and (¢} SB 323 (Enact. Acts 1992, ch. 306, § 1) establishing KRS
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examining the direct relationship between an act titled “AN ACT relating to utilities” and
the subject it covers, it becomes readily apparent that HB 440°s title, “AN ACT relating
to gas delivery systems and appliances” provides no clue to the subject-matter of § 2 of
the act. The Franklin. Circuit Court was thus correct in finding that the Act violates Ky.
Const. § 51.

It is beyond dispute that HB 440 relates to two subjects. The bill’s title reads:
“AN ACT relating to gas delivery systems and appliances.” Clearly, the bill haé two
primary purposes: (1) amend KRS 234.175 to enhance safety requirements for in-
building installations of gas-consuming appliances, equi;iment or other components ofa |
gas delivery system with associated, consequent, protection from liability for such
installations; and (2) to provide utilities falling under the PSC’s regulation with the rigl_lt
to cost recovery for investment m natural gas pipeline replacement programs.

Regulated utilities are subjeét-to an entirely different regulatory scheme than that
created for reguiating gas-consuming in-building appliances and gas delivery systems.®
Natural gas may be used as fuel for in-building gas-consuming appliances and gas
delivery systems, but so may other types of gas. Consequently, any reference to gas
delivery systems in conjunction vﬁth appliances does not serve to give a clue that cost
recovery for natural gas pipélines isa subjcct—xﬁatter of the act. The distinction is further
made clear by the fact that a second Senate Floor Amendment to change the title of the

Act to “AN ACT relating to natural gas” was made. That amendment was W1thdrawn

278.512, the title of wluch reads “AN AC’I' relating to telecemmumcauons " In all of these, the attention of
the reader is clearly drawn to the subject of the act.

% See generally KRS Chs. 278 and 234. 807 KAR 5:022 § 1 (6) states that only 2 propane company which
transports propane to more than 10 customers is subject to PSC jurisdiction. To the best of counsel’s
knowledge, only one propane company (Bright’s Propane Service, Inc.) satisfies this jurisdictional

- requisite.
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The fact that §§ 1 and 2 address distinct and separate subject matters is fur’shér
demonstrated by the use of modifiers in each provision of the act. § 2 fnodiﬁes the
pipelines for which the utility cost recovery is allowed, limiting that recovery to natural
gas pipelines. Were natural gas pipelines sufﬁéienﬂy similar to or germane to gas
deiivery systems and appliances to be described by the general title of the act, it would
not be necessary for § 2 to define itself as relating cost recovery for natural gas pipelines
~ (as opposed to all gas pipelines or lgas delivery systems). Conversely, § 1 of the éct,
which clearly relates to the act’s title, limits its applicatibn to gas-consufning appliances,
equipment and systems. Clearly, the natural gas pipelines of regulated utilities do not
consume gas; rather, they merely transport it.*’ |

Finalty, Appeﬂal_lts may yet attempt t.o‘ argue that, as a mafter of safei:y, it was in
* the public interest to incent gas utilities to replace aging dangerous pipelines by allowing

cost recovery for those programs and, consequently, that the public sélfety interest for
both §§ 1 and 2 of HB 440 is the same. However, safety is not mentioned in the title of
the act and cannot be used as a subject-matter tie for two otherwise unrelated sets of
legislation. Public interest is not grounds to uphold a constitutionally defective statute.
| Fannin v, Williams, 655 S.W.2d 480, 484 (Ky. 1983). Moreover, the mere fact that safety
is one issue does not elevate the relationship between the two sections beyond one of

mere coincideénce. McGuffey, supra. Any such argument thus fails to pass Ky. Const § 51

scrutiny.

87 «Problems relating to design, instaflation and maintenance of gas-consuming appliances have nothing to
do with ratemaking procedures of the PSC.” Opinion and Order at 5.
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lIV. CONCLUSION

The Fraonklin Circuit Court was correct in finding that: (1) the PSC lacks any
express. or imphied authority to: (a) authorize implementation of Rider AMRP; (b)
authorize surcharge authority for DEK to recover its AMRP-related costs; and (c) hold
~ between-rate-case hearings to determine the amount of the AMRP surcharge; and (2)
KRS 278.509 violates Ky. Const. § 51, thus depriving the PSC of any expresé authority
to authorize DEK to implement Rider AMRP.

Furthermore, additional / alternative grounds exist for affirming the Fi'a_nklin
Circuit C?mrt’s Opinion and Order, in that KRS 278.509 did not authorize return of the
utility’s retum on investment as a cost.

Therefore, the PSC’s Orders were clearly mﬂawful and unreasonable pursuant to

KRS 278.410(1).

WHEREFORE, Appellee respectfully requests that this honorable Court AFF IRM

the judgment of the Franklin Circuit Court.

Respectfully submitted, |

JACK CONWAY
ATTORNEY GENERAL

st L

Dennis G. Howard 11

Lawrence W. Cook

Assistant Attorneys General

1024 Capital Center Drive, Ste, 200

Frankfort, Kentacky 40601-8204
(502} 696-5453

Counsel for the Attorney General
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ENTERED |

COMMONWEALTH OF KENTUCkY |~ AUG.01 2007
FRANKLIN CIRCUIT COURT mmm,, CIRC
DIVISION I SALLY JUMP Ug!.gr?f? i
| No, 06-C1-269 I L A
COMMONWEALTH OF KENTUCKY, ex rel. -
GREGORY D, STUMBO, ATTORNEY GENERAL PLAINTIFF
v. . OPINION & ORDER
KENTUCKY PUBLIC SERVICE COMMISSION
and .
UNION LIGHT, BEAT AND POWER COMPANY - DEFENDANTS

: . X ¥ ® % & . .
This action is before the Court for final resolution of the Aftorney General’s appeal of the final

administrative order of the Public Service Commission (PSC), allowing Union Light, Heat and Power
(Union) to adjust its rates to reflect p’ipeli.ne replacement expendimes through an interim rate review,
passing those costs on to its customers through a surcharge on its base rate. |
| FACTUAL BACKGROUND

Union undertook its Aceélergted Mains Replacement Prograin (AMRP) to replace 150 miles of
" cast iron and bare steel mains over a ten year period. Based on the cost of this program, in its 2001 rate
case, Union obtained approval for a tariff for the subsequent three year;;, the Rider AMRP. This tartff
allowed Union to exact a surcharge on its base rate to offset the cost of investment in the mains
replacement program. The surcharge encompassed the preceding year’s net investment in the AMRP.
This AMRP tariff was re-approved in Unicm's. 2005 rate c-ase, this time under the statutory authority of
the newly-enacted KRS 278.509. This statutory AMRP has not yet been used to collect any surc;h'arge.

| KRS 278.509

KRS 278.509, enacted by the 2005 General Assembly, provides:

Notwithstanding any other provision of law to the confrary, upon application by a

regulated utility, the commission may allow recovery of costs for investment in

natural gas pipeline replacement programs which are not recovered in the existing

rates of a reguldted utility. No recovery shall be allowed unless the costs shall
have been deemed by the commission to be fair, just, and reasonable.



The PSC has claimed it possessed ipherent anthority to allow interim review.prior t0 enactment
of this ;stamte. The newly enacted statwtory grant of authority, KRS 278.509, supersedes any implied
authority the PSC may have possessed under its existing statutory scheme. See- South Cent. Bell Tel.

‘ Co. v, Util, Regulatory Comm., 637 S.W,Zd 649 {Ky. 1982). Thus, this matter cannot be resolved
without full analysis of KRS 278.509. |

CONSTITUTIONALITY

Because the statute controls, its constitutionality must be addressed. The Kentucky Constitution
Section 51 provides:

No law enacted by the General Assembly shall relate to more than one subject,
and that shall be expressed in the title, and no law shall be revised, amended, or
the provisions thereof extended or conferred by reference fo its'title only, but so
much thereof as is revised, amended, extended or conferred, shall be reenacted
and published at length. ‘

The Kentucky Supreme Court has said this provision is to be liberally construed, resolving doubt

in favor of validity. Yeoman v, Commonwealth, 983 S.W.2d 459, 476 (Ky. 1998). This construction
requires that a statute be upheld if it provides a “clue” about the contents. Id. However, the Court has
also stated the title must be read as a wholé to provide limits on what can beé included in a single bill.

McGuffey v. Hall, 557 S.W.2d 401 (Ky. 1977).

The Kentucky Supreme Court addressed this issue in Grayson County Bd. of Educ. v. Casey, 157

S.W.3d 201 (Ky. 2005), regarding a portion of the budget bill that authorized each board of education to
allocate funds for indemnity insurance covering the negligence of scheol bus drivers. The Court found

" this proviston was noi sufficiently related to the budget bill’s title: “AN ACT relating to apprépriations

providing financing for the operations, maintenancg,- support, and functioning of the government of the
Commonwealth of Kentucky and its various officers, cabinets, depariments, boards, coﬁmissiom,

institutions, subdivisions, agencies, and other state supported activities.” The Court found the provision



did not appropriate any state funds or require the state to pay'anyjud‘gment; thus, the provision was in
violation of Secﬁo_n 51 of the Kentucky Constitution, |

While the standard for compliance with Section 51 is minimal, it is not met in the ‘present case.
When read as a whole, the title “AN ACT relating to gas delivery systems and appliances” suggests the
relevant gas delivery systems are those conneéting-to appliances within a structure. While Union’s 150
miles of natural gas pipeline may fairly be said to deliver gas, the entirety of the title suégests a
rélétionship between the items. Read in context, a reasonable person would expect the gas delivgry
system to be tha’; which services the appliances. Further, Senate Floor Amendmment (SFA) 1'fo the
}egislation actually relates only to procedural requirements at the -Public Service Commission for the
rt%:cox}ery of iﬁvestment in the main utility pipeline. See_ZOOS Ky. Acts, ¢, 148, sec. 2. While the pipeline

-mi'ght.conceivably be considefed a gas delivery s'ystem, the title of this bill gives no clue that the content
is an amendment of PSC procedure for setting utility rate§ for “recovery of costs for investment in
' natural gas pipeline replacement programs.”

Defendants argue that the General Assembly resolved the question of whethei the subject
amendment was germane —to the bill, and they have provided the Court with the videotape of the
proceedings on the Senate floor concerning this 1'_egi'slation. See Exhibit 4, Bﬁef of the Public Service
Commission, 2/08/07 (Tape of Senate Floor Debate on House Bill 440, March 3,2005). Indeed, the
provision of the ioili dealing with PSC ratemaking’ was chaiiengcﬂ ina poi;it of order during the Senate |
debate. However, the ruling of the Prgsident of the Senate that SFA No. 1 was germané to the bill for
purposes of the Senate Rules is not dispositive of the constitutional issue under Section 51.°

Determining constitutionality is the province of the judiciary. As our Supreme Court has miled

in addressing a similar question regarding a legislative determination of the validity of administrative

1 2005 Ky. General Assembly, House Bill 440, Senate Floor Amendment (SFA) No. 1.

2 The Court also notes that Legislative Record indicates that the sponsor of Senate Floor Amendment No. 1 also filed a title
0 amEndnient 1o House Bill 440 (Seniate FISoT Arisiidingal Na.2 ), “HoWeVer, the title sHienament was never called fora vote ™
or adopted. It is not clear that this title defect could have been cured with a title amendment, but clearly the title to the bilk

a3 passed is defective under Section 51 of the Constitution.



| regulations, “[i}t requires no citation of authority to state u:lxequivocally that such a deterniination is a
| judicial matter and is »;fithin the purviéw of the judiciary.” Legislative Research Cofom’ny v. Brown,

-~ 664 5.W.2d 907, 919 (Ky. 1984). |

The legislature cannot be the final judge of the questi0n§ concerning the constitutionality of its

"own acts, See, e.g., Rose v. Council for Better Edue., Ine., 790 $.W.2d 186 (Ky. 1989). Just as it would

infringe upon the separation of powers enjoyed by the legislature under Sections 27 and 28 of the
Constitution for the Court to. interfere with the% legislature’s exercise of discretion, it would violate the
separation of powers fof the Court to abdicate its duty fo pass on the question of constitutionality. 1@
While the ruling of thé President of Senate on the legislative point of order is entitled to respect and
due consideration, it is not dispo‘sitiv_e of the constitutional issue presented here. The ruling of the
" President of the Senate may have conclusively decided the issue of whether the amendment to the Bill
was germané under the Rules of the Senate (thus, makin“g a vote on the SFA No. 1 in order under the
Senatg Rules), but it is not conclusive on the issue of whether the SFA No. I complied with Section S]
of the Cons;titutioz}. |

Similarly, legislative discussion regarding the ;:ontcnt of the act does not cure the constitutional
defect where the title of the eltct is-not sufficient to inform a reasonable person of the general content
and subject matter of the legislation, Just as legislators are entitled to kno.w what they are voting for,
the public is entitled to notice that its rights may be affested Sy a proposed arnend;rxent

The Constitution provides that an act cannot relate fo more than one subject. As enacted, the
provisions of this act include amendments to two vastly different subjects that are codified in statutes
that have no common tﬁread or 'relationship. See KRS 278.509 and KRS 234,175, Those statutes are
not interconnected or related in any way. The latter chapter is entitled “Liquefied Pefroleuim Gas and

Other Flammable Liquids,” while the subject provision is contained in the chapter entitled “Public

_Service Commission.” This utter lack of commonality or reasonable relationship further demonstrates -

that the two sections of the bill are unrelated.



The ruié in Hayden’s case is further supports the finding that the two subjects of House Bill 440
are unrelated. Courts are required to construe statutes by examining the plain‘lan'guage of the statute |
and by consideration of the problem the statute was intended to remedy. City of Bowling Oreen v.

‘Board of Ed. of Bowling Green Indep. Sch. Dist;. 443 8.W.2d 243 (Ky 1969); Kentucky Indus. Util. |

Customers, Inc. v. Kentucky Utilities Co., 983 S.W.2d 493, 500 (Ky. 1998). When looking at the act in

relatimshiﬁ to the problem it was intended to address, it is apparent that these provisions are not
related. Problems r:!ating to design, instalfation, and maiﬁtcnazwe of gas~coﬁsuming appliances have
-nothing 1o do with ratemaking procedures of the PSC. Solving the problem of how Union is to recover
its pipeline investment has no effect on the problem of unlicenséd persons maintaining or installing
gas-donsumiﬁg appliances and other components of a gas delivery system.

INHERENT AUTHORITY

The Court has observed “a claim that an agency has ‘inherent authority’ may be problematic in
hght of the general principle of agency law that ‘administrative agencies are creatures of statutes and

must find within the statute warrant for the exercise of any authority which they claim.”” Fankbauser v,

Cobb, 163 S.W.3d 389 (Ky: 20035), citing Dept. for Natural Res. v. Stearns Coal and Lumber Co., 563
S.W.fld 47"1 ,473 (ky. 1978). The PSC claims authority implied under KRS 278.030 and KRS 278.040,
regarding the setting of reasonable rates, to perform an interim review on a single cost. These statutes
give the PSC authority to regulate wtilities and set rates that are “fair, just, and reasonable.”

The fact KRS 278,509 was enacted suggests that the existing authority of the PSC did not allow -
interim hearings on single issues. Similarly, in KRS 278.183, the legislah;re created an interim review
mechanism for thé enyironmental surcharge. It is a well known rule of cohstruction that !gg»islation
should not be cons@éé to lack meaning, but r;:lthcr that the legislature intends to do something by its

action. White v, Commonwealth, 178 S.W.3d 470 (Ky. 2006); Aubrey v. Qffice of Attorney Gen., 994

S, W.2d 416 (Ky.App. 1998). While the legislature may speak to clarify existing authority, enactment of

prior interim review statutes supports the construction that the legislature is creating new authority.



Statutory creation of a mechanism for interim review of a cost would be unnecessary if the PSC
possessed such implied authority inherently.
Upoi review of KRS 278.183, the environmental surcharge, the Court noted the statute “creates

a new right” and characterized that right as the ability to recover expenses “without filing a general rate

case.” Kentueky Indus, Util, Customers, Inc,, 983 S.W.2d at 500, The PSC argued that KRS 278.509
would be a nulii.ty if it did not p;mﬁide for interim rate increases because KRS 278.030 already allows
rate increases through a general rate case That is exactly’so. KRS 278.509 would Iikewisg have been a
nullity if the PSC possessed inherent authority for interim review. Rathér, the recovery of expenses in

the interim between rate cases is a right not encompassed the PSC’s general power.

- PSC argued that this case was distinguishable from the enviromﬁenta! suréharge statute because
the Rider AMRP was approved during a rate case. However, that position would allow the PSC,-
through a fate case, to grant itself new authority fo hear an issue as an interim review. Ratemaking is a
legislative function and tﬁe PSC may only act to the extent authority has been delegated to it. See l_d,lat

497, |

Finally, there is no inherent authority to perform interim single»issﬁe rate adjustments because
| ~ such a mechanism would undermine the statutory scheme. Certainly the PSC can perform single issue
interim review when given statutory anthorization, including a standard by. which to exercise their
. discretion. However, finding the PSC to ﬁave authority to review any single expeﬁditﬁre outside the
context of a rate case would create a means to circumvent the general rate case mechanism created by
KRS 278.190.

Utilities regulated by the PSC are now confronting the problem of the agihg infrastructure
required to deliver services to the public. Water and sewer lines, telephone lines, and the electric grid
are all part of the aging infrastructure pf regulated utiities th;oughout Kentucky. If this Court
acquiesces in the exercise of power by the PSC to review _émai.l_lﬁrge_anc! capital intensive infrastructure

- replacement projects outside the context of a general rate case under some vague theory of “inherent
6



~power,” it could create an exception (o the requiremeni for utilities to 'have their rates approved in a
genei:al rate case that would swallow the rule. |

Outside a general rate casé there is no context in which to consider any expense. Without
context, almost any expenditure can be justified and made to appear reasonable, A utility could bring
all- of its expenditures as interim expenses, evade rate case review, and deprive the public of the overall
picture of its financial condition. The end result would be that consumers co_u]d unfairly bear the entire
burden of infrastructure replacement, even when there are offsetting sa"/ings from new technologics,.
increased efficiencies, market conditi;’ms, or other developments that increase the return of investment
of the utility. Those offsetting considerations can only be fully developeﬂ and considered in the context
of a general -raie césc in which the utility company is required to Justify its rates, taking into
consideration all income and all expenses.

The PSC contends that the Rider AMRP is 2 mechanism for changing rates and‘ thgf th_e fact the
mechanism was approved during a general rate case renders it valid. The PSC created a formu]a for
reasonableness of the tariff Union would seck on a yearly basis. PSC asserts the formula itself is a rate
set during the rate case and that the determination that the formula is reasonable necessarily includes
the determination that the amount recovered yearly pursuant to the formula is reasonable.

The Kentucky Supreme Court iﬁdicated that fail_nrc to consider an expense in context does not
render it inherently unreasonable. Kentucky Indus. Util, lestomﬁs, Inc., 983 S.W.2d at 498.‘ Certainly
it is established that the surcharge mechanism itself is not imbermissible. However, the environmental
surcharge statute was held to be constitutional. This is a critical distinction from the current case. It is
not questioned that the l'egislgturc, pursuant to its authority to regulaté the utility rates, may allow a
‘surcharge. Rather, this Court finds the PSC may not allow a surcharge without specific statutory
authorization.

Requiring that any charge, absent statutory autbm:izaﬁon,& considered within'a rate case does

.not deprive the utility of anything. Union may still recover this cost by bringing a rate case and



justifying the rate increase as part of its overall financial p%ecture. Uniorl'is not deprived of a profit. The‘
opportunity to have a return on investment is rolled into the base rate and- Union is entitled to ask for an
increase in the rate if additional costs deprive them of this profit opportunity.
| ' CONCLUSION

‘Absent statutory authority for an interim review and surcharge, the cost of tﬁe AMRP must be
considered in the context of a rate case, The additional issue the Plaintiff raised regarding whether
return on investmaent is properly included as a cost in a surcharge for the AMRP is mooted by this '
de;tennination Within a rate case, the PSC will consider this program in the full context of the
operations of Union, including all expenses and Union’s opportunity to earn a return on investment, in
setting a fair, just and reasonable base rate. |

| ‘Accordingly, the final administrative order of the Public Service Commission in this action is
REVERSED and this action is REMANDED to the Public Service -Cor'nmissioh for further proceedings

not inconsistent with this judgment. This is a final and appealable order and there is no just cause for

. delay. ' T

| 5] |
SoORDERED this_ b~ day of July 2007.

PHILLIP J\RHEPHERD' JUDGE
Franklin. Circuit Court, Division I
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVECE COMMISSION
In the Matter of:

ADJUSTMENT OF GAS RATES OF THE UNION ) CASE NO.
LIGHT, HEAT AND POWER COMPANY } 2001-00002
ORDER ' 3

The Union Light, Heat and Power Compeny (“ULH&P"),' a wholly owned'
subsidiafy of The Cincinnati Gas and Eiectric Company (“'C:(?:_‘&I%Ev"),1 is an electrie and
gas utility that purchases, sells, stores, and trahsporte n’atural‘gas in Boone, Campbell,
Gallatin, Grant, Kentoh, and Pendleton counties in Kentucky?. As of September 30, |

2000, ULH&P had 83,363 natural gas customers.®

BACKGROUND

On March 29, 2001, ULHEP flled  lotter giving notice. of its intent»tdﬁie an
'appllcatlon for approval of an lncrease in rts gas rates to pfoduce additronal annuai'
revenues of $7,252,472, an increase of 8.4 percent On May 4 2001, ULH&P ﬁ!ed its .

apphcatlon The appl:ca‘non cont,afned deﬁcsenc:les wh:ch ULH&P subsequently cured

T ULH&P is a Kentucky corporation -and one of three wholly—ownéd utiIity
subsidiaries of CG&E. CG&E is an Ohio corporation and a public ulility subsidiary of

Cinergy Corp. (“Cinergy™), a registered public utthty holdlng company that was created
_in October 1994. ,

2 ULH&P distributes and sells. electricity in Boone, Campbel! Grant, Kenton, and
- Pendleton counties in Kentucky.

% For the same period, ULH&P had 123,884 electric customers. See ULH&P's

Response to the Commission Staffs Third Data Request dated September 4, 2001,
ftem 3.



and‘the .application was con'sidered filed .as of June 6, 2001.* ULH&P's application
. includes a proposal to establish an Accelerated Main Replacement Program (“AMRP")
Rider, a tracking .mechanism that will permit ULH&P to recover the costs of its
acceleratéd_ cast iron and bare steel main replacement program. To détenﬁne the
reasonableness of the requ_e'st, the Commission suspended the.proposed rates for 5
rﬁonths from their effective date puréuant to KRS 278.190(2) up to and including
December 5 2001. ULH&P voluntarily extended . this- suspension until January 15,
20025
The Attorney General of the Com'monwe:alth of Kentucky, by and through his
Office of Rate Intervention (*AG"}, requested and wa’s granted full .irl’uszrv“anti{)n.-6 |
On June ‘21, 200;1, the Coﬁmission is_sued a procedural séhedule to inveéii_gaté
. UL_H&P’S raté ap;:ﬂ‘ica’tion.7 The scﬁeduié provided' for discovery, intervenor testimony,

© rébuttal testimony by ULH&P, a hearing, and an opportunity for the parties to file post-

. *The Co'mmission rejected ULH&P's May 4, 2051‘ filing due to deficiencies noted
by letter dated May 22, 2001: On June 6, 2001, ULH&P filed information in responseto
the deficiency letter, which the Commission determined cured the noted deficiencies. -

° On July 27, 2001, ULH&P filed a motion requesting an extension of 3 weeks to .
respond to various data requests. In its motion, ULH&P acknowledged that the
extension would require the modification of the procedural schedule established by the
‘Commission’s June 21, 2001 and July 13, 2001 Orders. ULH&P stated that if the
requested extension of time were granted, it-would not implement its proposed rates

prior to January 15, 2002. The Commission granted the requested extension by Order
dated August 6, 2001.

® Stand Energy Company fi 1ed a motion to intervene on August 6, 2001.
However, the Commission denied this motion by Order dated August 10, 2001 and
denied reconsideration by Order dated September 13, 2001

’ The procedural schedule was subsequently amended by Commission Orders
dated July 13, 2001, August 6, 2001, and August 30, 2001.



~ hearing briefs. ULH&P filed its rebuttal testimony on November 13, 2001. ULH&P'S
rebutté! t,est_i_mony contained revisions to éeveral exﬁibits and prdposed to update its
capitalization to reflect baiénces as of September 30, 2001. These revisions indicated
that ULH&P’s requested increase in annual revenues shouid be $7,006,120 rather than
the‘ $7,252,472 originally proposed.® ULH&P's rebutial tgstimony also included a
proposal o establish an earnings sharing mechanism in conjunction Qith its proposed
" AMRP Rider. On Novembef 21, 2001, the AG filed a motion fo strike the earnings
éharing mechanism téstiniony. The Commission granted the A'G"s motion to strike the
eamings sharing méchanism rebuttal testimony at the hearing held at the Commission’s
offices in Frankfért, Kentucky on November 28 and 29, 2001 2

The procedural schedule prowded for post-heanng briefs fo be submltted by

December 18, 2001. Both parties timely ﬂled briefs and the case now stands submitted '

fora demsion. :

TESTPERIOD . -~ e e
ULH&P proposes the 12—month penod ending September 30, 2000 as. the test _

period for d_eterm_inmg the reasonableness of the proposed rates. The AG also utthzed
"ﬂt]iS -12-month ﬁeﬁ,od. The Commission finds it is reasonabl'e to utilize -thé. 12-month

" period ending 'Séptember 30, 2000 as the test period in this proceeding. - in gtiiizing a

® Smith Rebuttal Testimony, Rebuttal PGS-1, page 1 of 8. Further, in ULH&P’s
responses to hearing data requests, ULH&P recognized the impact the use of a lower
effective Kentucky income tax rate would have on its propesed revenue increase.
Based on this information, ULH&P determined the increase would be $6,690,249. See
ULH&P's Response to the Commission Staff's Hearing Requests, Item 13.

¥ Transcript of Evidence (“T.E."), Volume !, November 28, 2001, at 13-14. .



historic test period, the Commission has given fuﬁ consideration to aﬁpropriate known
and measurable changés. . |
| However, the Commissioh is concerned that approxim_ately 7 months had passéd
between the end 6f' the proposed teét period and the filing of ULH&P's application.
: UL-H&P testified that its rate application had been ready for ﬁtihg in January 2@01, but
decided to delay filing at fhat time because “there were many, many newsbapef articfes ‘
and a fot of bad publicity about the rising cost of gas and..q‘uite bluntly, in deference to
that, we chose to hoid 'up the filing for a couple of months o see where that was going
and to get that behind us.""® ULH&P agreed that the data should be as good as
-possible, but it believes the delay was a éood decision given tr'ié ;:ircumstanges.
" ULH&P noted that tif}e b_ommiséion has accepted applications wi"ch ﬁasf ﬁgﬁods_ older
. than the 7 months éxiéﬁr_ng in this case. |
Whilé the Commiséﬁén ti;ay have in the past»ac?;e_ptéd‘ rate cés_e 'appl'icaticlms with
" older tést periods, ULH&P shoild nét have refiéd on tha fact to justify the time lapse in~ -
 this case. When ULH&P decidedto delay. the Hing of its application, it should have
_ considered using a more -éﬁrrén’t teét péﬁ'ﬁd. fsuétxza# 'fhe 12«&10(1&13 end_i-‘n'g De(iember
31 2000. Ho\.rveve.f, aé é.téted above, the Comnﬁigsion iﬁ thi.s case wil]-accépt the us‘ée of '
"‘t'he 12-month period Ending. September 30, 2000 as tﬁe tést period in .this case. In
future rate case a'pp'fications where a hiétorica{ test period-is utilized, the Commission -

will expect a more current test period to be used.

" 1d. at 203-204.



'« Rate GCAT - Gas Cost Adju;e.’tment T"ransition Rider épplicabié to customers
whao switch from firm service under Rate GS to transportation service under
‘Rate FT-L |

+ Rate GTS - Gas Trading Service applicable to FRAS and AS pool customers
to trade daily gas supplie_$ o | | |

¢ Rate IMBS - Interruptible Monthly Balancing Service appliéab(.e to F.RAS and
AS customers | | |

. Rate. S8IT - Spark Sb.regd lnte@pﬁb!e Transportation applicable té

' c;orhmér.oia? gas fired electiic lgenerators where gas is the primary fuel source

Th_e. Commission éddres.ses the AMRP Rider below. The Commissioﬁ”w's'll

accept ghd apptove the other revisions, cancellations, and new tariffs as proposed by

ULH&P.

AMRP Rider -

ULH&P's d:stnbuhon system contalns approximately 1 000 mtles of dlstnbutlon B

- mams 150 miles of which are cast iron and bare stee! that date back to 188‘? and 1906 -

respectwely w ULH&P asserts that cast iron and bare steei malns are more prone to C

Ieaks than coated steel or po!yethylene which may lead to h:gher operahng and
masn‘tenance expenses, greater llne Iosses and greater safety and releabmty risks V78
ULH&P states that it has not kept pace with the national average on its repla;:ement of

its cast iron and bare steel mains. Therefore, it has begun an AMRP pursuaht to which_

" Tarpis Direct Testimony at 8.

8 id. at 6.
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it plans to replace all its cast iron and bare st-eéi fnains' within 10 yeairs.“g ULH&P ci'té‘s '
safety and reiiabilit\f as the major ;easo.ns for its decision to accelerate its mains
replacement. | ULH&P projects that the capital expenditures required for this progrém
will double its current investment in plant and that such an investment will have a
substantial impact on its eamings."® |
" In order to alleviate this impéct, UtH&P proposes a tracking mechanism, the
AMRP Rider, that would permit it to recover its investment costs on a more current
bésis thén that which traditional rate-making permits. 'ULH&P contend.s that if the rider
is not'approve_d, it Wii! lbe férced 1o file several rate cases over the next 10'yea.rs inorder
to recover the costs of this prograu’r.l.181 ULH&P's proposed methodology computes the
| revenue'reddiremént effeét of both the r'eturn on‘ and recovery of the net'change-in its
- plant mvestment attnbutable to the AMRP ThiS ca!cuiatson is done on an annua! basis
and uses tradmona! rate~makmg theocy and f‘nancaal c!ata to be approved In this “
_. proceeding The revenue requlrement calculatson will also recogmze the net reductton .
| in mamtenance costs. due.to the AMRP ULH&P proposes to file-the AMRP. Rxder-'
annually, on or about the last day of February. to be effective April 1. To address
regtﬂatpry la'g inherent in its ;;roposed AMRP Rider, ULH&P ﬁropoé_ﬁes that it 5@_
permitted to de_afer depreciétiori and continue accruing AFUDGC oln. replacements from the

time those replacements are placed into service uniil such time as recovery begins

M ULH&P engaged Stone & Webster in fate 2000 to perform an independent

review of its distribution system and its cast iron and bare steel repiacement program.
Torpis Direct Testimony at 7.

"®0 ULH&P Brief at 5.

8% Randolph Direct Testimony at 15.
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_through the AMRP Rider. ULH&P proposes that the AMRP Rider remain in effect for 10

y'eérs. ULH&P also proposes to include the AMRP Rider as part of the customer
_charge‘!evied on residential and commercial customers’ bills, while transportation and.
industrial customers would pay the AMRP Rider aé partof a volumetric charge. ' ’

The AG objects to the proposed. rider on several grounds and contends that the
Commission should deny it. The AG argues that ULH&P is seeking approval of a mere
concept and therefdre has faited'to present the Commission with adequate evidence
upon which it may render findings of fact and conclusions of iaw ®2 He asserts that if

the. Commass;on does in fact approve ULH&P's proposal, its dacsston wd! consutute a’
. major policy change that must be accompllshed through the promulgatlon of a
regulation pursuant to KRS Chapter 13A and not through an Order 183 The Commission
does not fi nd the AG's argtzments persuaswe KRS Chapter 13A. 100 prowdes
falny . admsnzstratlve body which is empowered to promulgate
' administrative regulatlans shall, by administrative regulation prescribe . .
. (1) Each statement -of :general applicability, policy, pmcedure
- memorandum, or other form of action that implements; -interprets;
preseribes law or policy; desciibes the organization, procedure, or practice -
requirements of any admmtstratlve body, or affects private- nghts or
~ procedures avaelab!e to the pubhc
'The Commlsszon ﬁnds that no “general” poilcy is |mphcated here and that there '
has been sufﬁclent mformatton provided to enable it to render a declsson on the AMRPj |
Rider in this case. The decision reached by the Commission in this case is, and in all

future cases will be, based on the specifics of the case before it. This decision is not,

. and shall not be construed as, a Commission policy nor a statement of general

"% AG Briefat 3.

%3 1d. at 16-18.
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Vap.plicabi'lity.l '"i“'heref(}re,' the Commis§ion finds that no administrative regulation is
necessary. | -

Other objeétions of the AG are based upon his having misfaken direcﬁvé statutes
for enaﬁiing statufes. For éxample, the AG ’a‘sserts that the future test-year ﬁling
investigated by the Commission in Administrative Case No. 331, a méfhod later
approvéd ‘by the General Assembly, directly' addresses the type of re_guiato‘ry lag
ULH&P claims makes the tracker nece.ssary_. He contends that before ULK&P. may
) ééek:the {elief proposed, it must avall itself of all regulatory-opportunities availabie fo it,
including that of a mtﬁfe test-year filing pﬁrsuant to KR"_S 278.192. 'He‘ aéserts ;hat the B
Commissibn has refused i‘n‘the’ past to aliow the typ‘e of relief ULH&Pproposes that it
has in the past ciearly demonstrated its uinwillingness to engage in smgle issue” rate-
makmg and that it should abide by its own preoedent and deny ULH&P‘S request The
Comm’tssnon agrees tha’{ in-an apphcatton for a general mcrease m rates thea use of a_:—‘_
. .future test year may help allewate regu!atory fag, but dtsagrees that the use ofa future: '
rtest year is the onty -method that may be used to address the probfem. The
Commission also dlsagrees that a uulsty must first use a future test year or demonstrate
| its’ meffect:veness before it may seek approvai of any other method KRS 278.192

states i in part::

For the purpose of justifying the reasonableness of a proposed generat
increase in rate, the commission shall allow a utility to utilize either an

historical test penod .or a forward-looking test period . . . . (Emphasis
added)

% Administrative Case No. 331, An Investigation of Appropriate Guade!mes for
Filing Forecasted Test Period. ,
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KRS 278.192(1). The Statuié permitsbthe utility to file a fuiure tést'period case.
It does not prohibit-o_ther aiterna‘ﬁves. It does not state that the Commissioﬁ shall
require a utility to ut%ﬁze either one method or the other; nor does it state that a utility
~ shall pfoyé that both of these oppoduﬁitiés are ineffective bef_dre it may seek other
‘relief. Had the General Assembly ihténded such a result, it could have expressly stated :
ihat intent. | |

The ;C\G also contends that, prior to 1992, KRS Chapter.278 re'quire_d only that
fhe Commission set fair, jﬂst‘and reasonabte rates. He contends that the enactment in
1992 of the future test-—year statute and the env;ronmental surcharge: statute cteariy
indicate that absent speclf ic teglsiatwe authonty, the Commtss;on does nat have the ,
authority to approve ULH&P's proposal. He states that had the -Commission, under its”
" broad authority to set fair just and ‘reasonable ra%es -had fhe aﬁtﬁoﬁty to ﬁartic'ipéte in

smg!e issug” rate-makmg or consider capltai addmons outssde a generai rate case, :t :

would not have been necessary for the . General Assemb%y to enact the statutes

- permnttmg afuture test~year filing (KRS 278 192) ot the env:ronmental surcharge (KRS o

- 278. 183) The Commlsston dlsagrees lt believes the General Assembly mtended prior
-to 1992 and after 1992 for the Commissmn to have broad implied. and dlscrehonary
authonty to establtsh fBll' just and réasonable rates. The Commlssmn agrees with the
AG that the enactment of KRS 278.183 has changed its authonty. but disagrees wsth
the AG on what that change represents. KRS 278 183 states in part.
Notwithstanding any other provision of this chapter, effective January 1,
1993, a utility shall be entitled to the current recovery of its cost of
complying with the Federal Clean Air Act. .- . These costs shall include a

reasonable return on construction and other capital expenditures and
reasonable operating expenses. . . . (Emphasis added)
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Contraryz to what the AG ‘suggests, this statute was not enacted fo gfarit the
Commission éuthority it did not already have. Instead, this statute was enacted by the
legislature to lirnit the. Commission’s ptheMise broad, discretionary auihority. The
!egis_!a'ture intended for environmental compliance costs to be reco'izered on a current
_basis and intended to, and did, by the enactmeﬁt of KRS 278.183, remove the
Commission’s authority to deny. such récerr_y. in addition, the fegistature mandated
.the specific costs that afé to bé' inciuded.v n other. erds, tather than.authorizing the
Commission to establish a surcha'rge the General Assembly mandated that it estaﬁlish
| ,a surcharge under certain ccndations

The AG has made a similar argument with regard to’ the Generat Assemblys -
'enactment of the KRS 2?8 285 the. demand—s:de rmanagement statute ‘35 The
: -Commtssmn agam ﬁnds thts staiute 1o be dlrectwe rather than “authorizing. The

General Assembly spec;ﬁca!iy set forth factors that the Commlsmon is to consnder when
'. .‘determmtng the reasonablaness of demand«szde management p!ans that are prcposed ‘_: a
.!n addl'uon the mandatory language used by the General Assembiy in KRS 278. 285(3)-' .
once again remnoves Commission dtscret;on It specifi caily directs the Comrmssmn on
how to as'sigﬁ the costs of the progfaais.

In additioﬁ fo ﬁfiding.that it has the at;thoﬁty under its general 'poweré to.establish |
fair, just and reasonable rates, the Commiss'ion.'ﬁnds' that it has the authority to review
: .and a;ﬁprove the AMRP Rider pursuant to KRS 2?9.290. KRé 278.290 authorizes the
Commission, on its on motion, upon complaint or upon application, after hearing, to

asceriain the value or make reevaluations from time to time of all new construction,

185 AG's Brief at 23.
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extensions and édditibns to the property of a utility if the valuation or revaluation is
net;essary or 3dvisablé in order fo deteﬁniﬁe the feasoraab!éness of any rate. Thatis
precisely what the tracker is to do. This is precisely wﬁat the Commission will be asked
to do when ULH&P files its annual AMRP Rider application. -
However the Commassson has revnewed the Specd" ic AMRP Rider mechantsm as
. proposed by ULH&P and finds that components of it are neither reasonable ner
acceptable. The cont:nued _'accruai of AFUDC and -the deferral Qf-de_apreclat;on on ututty
'piént already in seryice is inappropriate and--undu{y compensétes ULHE&P. By making
' sug;h_ a proposat, ULH&P goes beyond attempting simply'to. eliminate reguiatbry lag.
While ‘thé 'Commissi.on is willing to consider alternative cost recavery. approaches to
address unique situations fike the one presented by the AMRP, it will not consider a

methodology that a!!ows a ut:ltty o earn a refurn on or recovery of amounts greater than

. the true mvestment in pian’t in service. The Commlsszon nates that in ULH&P’S rebutta! -

test:mony it mtrociuces for the ﬁtst time the mclusaon of property taxes as a cost to be’
: recovered 156_ -The Commessaon belteves that the net changes m this expense,
‘especially in the eaﬂy years. of the AMRP, will be meat_enal and difficult to 1denirfy.
ULH,&_P has proposéd‘that tﬁe réte; of return appiied to its net iﬁvéstment‘ in
‘replacement Iirjes be grossed u§ for uncollectible accounts, the PSC Assessment, state
income taxes, and federal income taxes. The Commissfon. does not believe it is
appropriate to inlciude a gross up for uncoileotibiejéccounts and the PSC Asééssment in
the AMRP Rider. The Commission notes that in tr;e environrﬁental surcharge

mechanisms its has approved, the gross up factor has only included state and federal

1% Smith Rebutial Testimony, Rebutial PGS-6, page 1 of 3.
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~income taxes. There is no requirement that the gross up factor used for the AMRP
Rider must matcﬁ exactly the gross-up_ factor uséd to determine ULH&P’S revenue
increase in this base rate proceeding.

The Commission finds it unworkable to review the AMRP Rider. Within_g 30-day
prccessing time as originally proposed by ULH&P. ULH&P has indicated that a 60-day
'peﬁod might be acceptable. The Commission believes it will need at a rﬁinir_gu'm a 60
day review period, and will need to hold & hearing for each annual revision of the AMRP
Rider.

| .The Commissioﬁ does not find it appropriate td i'.nclud’e the AMRP'Rider' within
exzstmg customer charges or voiumetnc charges on the apphcable customers bills.
' .ULH&PS cus‘tomers are entatied to know how much th:s sugn:ﬂcant !zne replacement .-
program is mpactmg theur natural gas bills. Separate dlsclosure is a nacessrty

The Commtss:on f nds the repiacement of ULH&P‘S cast iron"and bare stee!_'

. mains within 10-years to be necessary and in }l?e pui)l_:c mte;'est-._ We a!so recognlze the - .
s-igniﬁc'ént. i'm'pact the accelérated main repiécemeht p.fpgram wi!-i have ari-U'LH&P _oyer.:

the mext 10- years  The Commission betievaé we. have - the stat;zfofy'- auﬂiority 'to -

estabhsh and that we shouid estabhsh a method of recovery that will help to ehmlnaie
any mpedument 'to thé success of the program. However, because the AMRP‘thgr
-proposal ié a case of first impression .for. the E‘,pmmission; we beliéve that if sﬁbuld be
established for an initial 3-year p'e.riod. Having found that the replacément program is :in
the public interest and having recognized the impact on ULH&P, the Commfssion finds
at tﬁis time no reason to believe that the mechanism cannot be continued for 10 years.

However, we believe that establishing the Rider for an initial 3-year period will allow
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both ULH&P and the Commission an oppor_{uhity to review the operation of the
mechanism and make a decision on its rene\&al. |
We will therefore authorize a mdd‘:ﬁ_ed AMRP Rider, using the revenue
requirements concept initially suggested by ULH&P. The actﬁat steps in calculating the
annual ‘AMRP Rider, the rate base and cost_s components included in the AMRP Rider,
and the formats to be provided with each ann;Jal filing are -shown on Appendix G.
’However. ULH&P will not be permitted to acCrue AFUDQ beyohd -the. replacement plant
.in service date;- nor will it be permitted to defer depreciation on- that plant c}nce its.goes
into service. Similar to ULH&P's proposal, thWn on its AMRP rate base will :
be ':the qveré_ll cost of capital found raaéonéb!e in this ﬁroceéding.‘ grosséd up' for the ‘ |
- state and federal income t'ax.es The effective state -incorne tax ra’ce utiﬁzed n thi‘é case -
-‘_shall be used.’ The Commisswn will require., ULH&P fo thoroughiy document a!! cests o

and expenses mcluded in the annual AMRP ther i !mgs In hght of the sﬂuatron

..mvoivzng the Lafarge pro;ect dlscussed tater in thxs Order the Commtssron pfaces'-" ‘

: ULH&P on nottce that !t w:l[ be expected to avoid a repeat of that srtuatron _

The Commlssron will accept the ocncept of a permustomer charge for the
residential and commercial customers and & vo!umetnc charge for t{anqurtatxon and
industriai customers; however, thé AMRP Rider must be disclosed as a separate line -
iter on a.ﬂ bills. The AMRP Rider filing w?i! be submitted on March 31 of eéch year, and
the Commission will attempt tc; process the ﬁling‘ within 60 day's. Howéver, beca'uée a
hearing will be necessary, and because the time needed for review of the ﬁ.ling may be
extensive, the Commission will reserve the option of extending the review period. Wheh

ULH&P makes its annual filing, it will serve the AG with a complete copy. In addition,.
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certain periodic énformaﬁbn relating to the construction under the AMRP wiﬂ: be required.

‘ &
Those information needs.and their corresponding ﬁling‘dead!ines are_also. inc!uded in
Appendix G.

Therefore, - for the reasons mentioned earlier, the Commission be[ieyes rt is
reasonable to authc.)rize’ the AMRP Rider for an iﬁitial 3-year period. The S&ear period
will be effective as of the date of this Order. If ULH&P wishes to continue the AMRP
Rider, ié will need 1o file a general rate application to “roll-in” the Riderl and to.'just,i_fy its
continuation. The Corﬁmissibn believes it will be necessary to examine ULH&P's total
gas operations in 'conjuhction with'a review to contiﬁue the AMRP Rider. It wilt a!sb
a!low the Commlssn:)n the opportumty to “roll-in” the replacement lines into the base
rates of ULH&P and, |f the AMRP ther is contmued prevent the AMRP Rider from

becommg too iarge a portion of the customer b:il

OTHER ISSUES

- Certtﬁcate of Public Convemence and Necesszty _ o

o ULH&P argues that a Certtﬁcate. of Pubho Conﬁéniénéé' and Neéeséity (“CPCN")
is not remﬁ_irevd fz';? ité AMRP. it asserts that thé statutés _-a:id reéﬁlations fequi;é a
~' CPCN for extensioﬁs, not for replacement."”’ The. Commission disagrees with ULH&P's
interpretation. KRS 278.020(1) provides that a CPCN is féQuired for utility constr{;cﬁon
“except. . .ordinary extensions of existing systems in the usual course of business.” |
Construct means "‘[t}d adjust-and join materials, (')r parts of; so as to form a permanent
whoie'. To put tz)géther constituent parts of something in their proper place and order.”

Black's Law Dictionary 283 (5" Ed. 1979). The definifion of “construction” includes

87 ULHR&P Brief at 13.
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“[ilhe act of fitting an object for use or occupation in the usual way, and for some distinct
purpose.” Black's Law Dictio'na_cy 283 (5" Ed. 1979). Adfninistrative éegulaﬁon 807
" KAR 5:001, Section 9(3) defines “usual course of. business” éonstrucﬁon as ['1] that
which does not “create wastefut duplica_tion of plant,” does not conﬂict with "gervice of |
- other utilities,” and does not invcﬁlve sufficient money to "materially affect” the utility's
financial condition; or [2] that which'dbes not result in “increased charges” to the utifity's
customers.” The record indicates that'"the proposed program will in\foi\';é sufficient
capital outlay to maierially affect-the existin'g condétiqn of the utility and will ultimately
result in‘ increased chgrges to its cuétomers. ‘Therefore, it is clear that ULH&P’s
acqe‘!erated replacément program is:“cénstrixction,” does ndt meet the “ordinary. course
of buéiftess exempiipﬁ." and requires a Cﬁ’CN. _
| As p‘revipﬁsiy discussed, the Commissibn'ﬁndg the teﬁ{acéme,nt of ULH&P's old
. -_ cast iron ahd bar:e'stéei mainé Ian imbori'ant endeavor :;md finds that Qéneral approyél of
" this cotistruction program should be granted. Howaver, the Commission also finds that -
'_speciﬁc engineering and ‘cpnéﬁuction information is, required,-as well _as. énor_e precise
~ information concerning ihe' exact -logat'ions- at w'r-hici_{ the 'constructio'n' Wi!!_ ;o{:cur;
 Theisfore, ULHAP mus file an application for.a CPCN. for s replacement program
purstant to Administrative Regulation 807 KAR 5:001, Sections'8 and 9, and we wil
el}(pedite our review of the application.
in conjunction with its AMRP, and pursuant to the' advice of Stone & Webster,'®®
ULH&P stated in its ariginal filing that it also planned tp replace the customer-owned

cast iron and bare steel service lines when it replaces the mains. ULH&P also indicated

%8 Torpis Direct Testimony at 13.
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SOMMARY

The Commrss;on after consideration of alt matters of record and being otherwise
| suffi mently advised, finds tha&

1. The rates set forth in Appendix A are the fair, just, and reasanable rates |
for ULH&P to chanjgé for ée,rvic‘e rend-er on and after January 3-1’ 2002.

2. T'he rates proposed by ULH&P would produce revenue in excess of that

fourid reasonable herein and should be denied.

3. Thé'depreciaﬁoh rates cbntaiﬁed in the depréciation study ﬁféd in'this
case are reasonable and should be approved for use as of the date of this Order. .

4.  The deferred debtts recerded by ULH&P for the Cmergy merger-related
expenses should be removed from its books and ‘the accountmg en’mes reflecting this
adjustment shoutd be filed thh the Commrsszon w:thm 30 days of the date of this Order.

5, : The various tanﬁ addmons cancel!ataons and madifi cataons proposed by

' “'ULH&P with the exceptlon of the AMRP Rlder are reasonable and shouid be’ - .
‘ ‘approved | . " _

6. The AM'R?_Fiider as prbpﬁsed_by UL-‘E'&P is not féa_édnéble and should be
_deﬁiei:f. | |

7. The AMRP Riﬂer, as modified and discussed ‘hér‘”ein, is reasonable and
should be approved. The AMRP Rider should be authorized for an initial period of 3
years from the date of this Order. |

T 1S THEREFORE ORDERED that:

1. The rates in Appendix A are approved for service rendered on and after

January 31, 2002,
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2. The rates proposed by ULH&? are denied.

3. ULH&P shall, within 20 days of the date of this Qrd'er, file its revised tanff
sheets setting out the rates approved herein. |

4—.- The proposedl revisions to Rate IT, Rate FT, and Rider X ‘and the:
- proposed cancellation of Rate SS are approved.
5. The proposed Rate AS Rate DGS, Rate FRAS Rate GCAT, Rate GTS, -
: Rate 1MBS ‘and Rate SSIT are approved
6 The AMRP Rideras proposed by ULH&P is denied. Tha AMRP Rider, as
modified and éiscﬁssaﬁ here;m, is approvéd for an initial peﬁod of 3 years from the date.‘
" of this Order. - |
e 7. The depreciation- rates co-ntained in'the deprecia{ioh study. ‘submitted in
- this case are approved for use as of the date of th:s Order

8. thhm 30 days of the date of th!s Onder ULHEP shali file cop;es of ;ts

. - acé:ounting entnes removmg deferred Cznergy merger—re!ated expenses from its books.

9. . W‘thm 30 days of the date of thls Order ULH&P shall file copias of its |
accountmg entries adjusbng the mvestment in the Lafarge plpehne to $467 54?

| 10. W;thm 90 ciays of the date of this Order ULH&P shail file a report detaiimg |
_ the modiﬁcations its has made to its wcrk_.order system to improve _the\co‘st_‘repomng
lanc‘:l the assignment of céasts bétvveen regulatédiand unregulated operations.

11.  Beginning with the quarter -endihé Juﬁe 30, 2002, ULH&P shall file
supplemental financial sﬁatements, using the format's_hown on Appendix H. These
. supplemental ﬁhaﬂcial staternents shall be filed quarterly and shall be filed with the

Commission no fater than 45.days after the end of the reporting quarter.

-89-



~ Done at Frankfort, Kentucky, this 315t day of January, 2002.

By the Commission

ATTEST:

ealt B

Executive Director




APPENDIX G

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE
COMMISSION IN CASE NO. 2001-00092 DATED JaNUARY 31, 2002

| AMRP RIDER — PERIODIC REPORTING AND
. ANNUAL FILING FORMATS

This Appendix.includes the filing formats ULH&P will prepare when submitting its application for

the annual adjustment to the AMRP Rider. UI.H&P will not modlfy any filing format without prior
ccmsent of the Commnssmn Stafi. : ;

In order for the Commassmn to properly monitor the aoceterated main reptacements ULH&P will
need to provide the following information: -

1) . Atist af the 'names and addresses of the contractors u’u'limd for AMRP projects.

2) © Acopyofthe bid" documenl signed with each contractor showing a descnpnon
~ and scope of the work, constructlon specﬁ' ications, and construchon

management
-3) Constructlon schedule for-each job
- fl) ‘ Reasonabie size maps for each Iocatxon -

.8y A 3~month progress report showing the manner of replacmg the- plpes progress
. and percentage of job finished, pressure testing, ptctures etc

?6) - Coples of updated weidmg certification for each welder kept on site for inspection
. by the Commassu)n s mveshgator

'7) ° Annual progress report for work. compteted the amount of a progress payment
and the costs of removaE of the old pspes

tems 1 'through 3 are to be filed as contracts are issued. Herns 4 and 6 are to be filed al the
beginning of each project. Item 5 will be dependent upon the starting date of each project. ltem
- 7 will be filed along with ULH&P's application for the annual adjustment of the AMRP Rider.

ULH&P may request a conference with the Commission's Engmeenng Staff if clarifications are
. needed concerning ltems 1 through 7.
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'The Union Light, Heat and Power Company
Annual AMRP Rider Filing

Determination of Anhual Revenue Requirement ~ Page 1

investment AMRP - Cumulative
Reflected for 12-Months AMRP
. In Base Rates " Ending {Date} " ToDate

Retum on-lhvestment,
Qriginal Cost of Plant in Service -
Mains — Cast Iron
Mains ~ Bare Steef =
- Mains — Plastic
Services — Cast lron
Services — Bare Steel
Services - Plastic
Meter Relocations-
Customer Service Lines
A.. Total Original Cost of Plantin Semc;e
Accumulated Depreciation —
Mains - Cast fron
" Mains — Bare Steel
Mains « Plastic
Services — Cast kron
‘Services - Bare Steel
Services - Plastic
- .- Meter Relocations
Customer Service Lines . .
B. Total Accumuldted Depreciation o S
C. Deferred Income. Taxes Associated :
with Referenced Plant In Service
Net Rate Base for AMRP P-urposes
- A{A-B-C)
Authonzed Rate of Return, adjusted _ o e
for income Taxes ' . 11.885% - 11.885% 11.885%

D. Return on AMRP. Related investment

Qperating Expenses:

Deprecsatlon Expense —
Mains — Cast iron
Mains — Bare Steel
Mains — Plastic

" Services — Cast lron
Services — Bare Steel
Services — Plastic-
Meter Relocations
Cuslomer Service Lines

Maintenance Expense — Account 887

£. Tota! Operating Expenses

Total Annuat Revenue Requirements (D + E}

Increase (Decreasej in Annual Revenue Reguirements



The Union Light, Heat and Power Company
Annual AMRP Rider Filing

Determination of Annual Revenue Requirement — Page 2

Calculation of Authorized Rate of Return

%of Cost  Weighted Authorized

Total - "Rate  Aver. Cost Gross-Up Rate of

Capital . Allowed = of Capital Factor - Return

Long-Term Debt  26.857%  7.296%  1.959% _ | 1.959%
Short-Term Debt  20.415% 3.545% 1 0.724% - 0.724%
Common Equity 52.728% 11.000% 5.800% 1.586546 9 202%
Totals "100.000% ST pasa% , 11.885%

Supporting Schedules:

Overalt Project Recap & Summary —

s

B : 'Percenfage of
Miles Roplaced | ROl Cos 0l | Total AMRP
under AMRE "1 under ARMP Completed to
Ortgtna! from Information submitted in - C NA

Case No..2001-00092 .

{ Status of Total AMRP as of lhis Fiting

~ With each annual filing, ULH&P will prepare an Overaii Pro;ect Recap & Summary. This
. schedule will compare information originally submitlted in Case No. 2001~00092 with the current
slatus of the AMRP as of the date of the filing.
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The Union Light, Heat and Power Company

Determination of Annual Revenue Requirement — Page 3

Annual AMRP Rider Filing

Plantin Service Added Through AMRP ~

Project ldeniifier

Cumulative

Mains — Plastic

Date Project Percentage Costs for Proi
{Work Order Ref. #for Started Completed Current 12 Total Preject
Contract Ref.) ane piete Months Costs

(List Separately).

Services — Plastic

{List Separatefy) '

Meter Relocations

{List Separately)

Customer Service Lines

(List Separateiy)

Totals

All projects and/or jobs performed in association with AMRP will be included in thls schedule.’
Each project or job will be identified by its Work Order Reference Number or a Contract - _
. Reference. ULH&P will maintain supporting documentation to support any cost shown on thls

schedule. Additional pages may be requ[red for this supporting schedule.




" The Union Light, Heat and Power Company
Annual AMRP Rider Filing

Determination of Annual Revenue Recjuir,ement —Page 4

Plant in Service Refired/Removed Through AMRP -

. Total
" Project identifier . Date Project | Percentage | Investment
(Retirement Work Order Ref. #) Started Completed Retired or
- Removed

Mains — Cast iron

{List Separately)

Mains — Bare Steel .

(Lisl Separately)

Services — Cast ron

{List Separately)

Services — Bare Steel

(List.S.epéralely)

_‘ Meter Refocations

(List Separately)

Totals .

All retirements or replacements performed in association with AMRP will be included in this |
schedule. Each retirement or replacement will be identified by ifs Retirement Work Order
Reference Number. ULH&P will maintain supporting documentation to support any cost shown
on this schedule. Additional pages may be required for this supporting schedule:

Maintenance Expense — Account 887 - |

In support of the amounts reported for Account 887, ULH&P will sSubmit a detailed schedule of
the identifiled expenses. This schedule will include, at a minimum: a document or journal
reference, the name of the vendor, the date of the transaction, the cost allocated to ULH&P's
gas operations, and a description of the transaction. Any expenses included in this supporting
schedule resulting from an allocation of costs from CG&E or Cinergy Services will also be
detailed in the manner described. ULH&P will maintain any additional supporting
documentation to support any expense shown on this schedule.



The Union Light, Heat and Power Company
Annual AMRP Rlder Filing

Determination of Annual Revenue Requarement Page 5

Caicula’uon of Depreciation Expense and Accumutated Deprectatton -

Depreciable
Plant in
Service

Depreciation
Rate

Beginning
Accumulated
Depreciation

Balance

Depreciation
Expense for
Current 12

Due to
Relirernent or
Replacement

Adjustments ‘

Ending
Accumulated
Depreciation

Balance

Mains - Cast
qron -

Months

Mains — Bare
Steel

Mains — Plastic,

Services —
Cast ron

Searvices —
Bare Steal

Services -
Plastic

Meter
-1 Relocations

] Customer
Service Lines -

Totals

The balances shown for accumulated depreciation and the calculation of depreciation.expense
will be shown on this schedule. ULH&P will maintain supporting documentation to support any
cost shown on this schedule. Additional pages may be required for this supporting scheduie

Customer Service Lines —

. . . . -Cost of Lines
Project identifier . . Cost of Lines. t
(Work Order Ref. # or Date Project | oo pue to | Added Dueto .
Contract Ref Started AMRP. Normal
- Contract Ref.} ‘ Operations

{List Each Project Separately)

Totals

This schedule will reflect those customer service lines ULH&P assumes ownership for in
conjunction with AMRP and those assumed during the normal repairs, maintenance, or
replacernent. Only those customer service lines ULH&P assumes ownership over in
conjunction with AMRP can be included for recovery through the AMRP Rider mechanism.
ULH&P will maintain supporting documentation to support any cost shown on this scheduie

Additional pages may be required for this supporting schedule.
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COMMONWEALTH OF KENTUCKY ‘

BEFORE THE PUBLIC SERVICE COMM%_SS%ON

-in the Matter of:

AN ADJUSTMENT OF THE GAS RATESOF THE ) CASE NO.
UNION LIGHT, HEAT AND POWER COMPANY ) 2005-00042
ORDE R |
The Union Light, Heat én‘d Power Company (“ULH&P") a wholly owned
subsidiary of The Cincinnati Gas and Electric Company (‘CG&E")," is an electric and
gas utility that puréhases, sefls, stores, and transports natural gas to 92,414 customers?
in six counties in Kentucky.?

BACKGROUND

On January 24, 2005, ULH&P filed notice of its intent to apply for an increase in

its gas rates utiizing a forward-jooking test period and to request approval fo continue

TULH&P is a Ken{ucky corporation and.the primary utility subéidiary of CG&E.

~ CG&E is an Ohio corporation and a public utility subsidiary of Cinergy Corp. (“Cinergy”),

a registered public utifity holding company that was created in October 1994,

- 2 ULH&P had 92,414 retail gas customers and 130,909 retail electric customers
as of May 31, 2005; See ULH&P's Updated Filing pursuant to KRS 278.192(2)(b) and
807 KAR 5:001, Section 10(8)(d), filed July 15, 2005, WPB-5.1f.

® The six counties are Boone, Campbell, Gallatin, Grant, Kenton, and Pendieton.

- ULH&P distributes and sells electiicity in Boone, Campbell, Grant, Kenton, and

Pendleton counties in Kentucky.
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its Accelerated Main Replacement Program (“AMRP") Rider.® On February 25, 2005, - |
ULH&P filed its application in which it sought ab increase in gas revenues of
$14,048,768, an increase of 10.79 perceﬁt. ULH&P also sought approval to continue |
_th't? AMRP Rider through 2011, approval fo increase its bad check and reconnection
charges, and approval to assume ownership of ‘customer service iines at the time of

installation. ULH&P proposed that ifs new rates beco.me effective on Aprit 1, 2005.
| Finding that additional proceedings were necessary to determine the reasonableness of
the requesf, the Commission, pursuant to KRS 278.190(2), suspended the broposed
rates for 6 months up to and including September 30, 2005.

The Attomey General of the Commonwealth of Kentucky, by and through his

Office of Rate Intervention (“AG"), requested and was grantgd full intervention.

On March 21, 2005 and April 28, 2005, the Commjssion issued procedural
‘schedules that provided for discovery, intervenor testimony, rebuttal testimony by
ULH&P, and a public hearing. A public hearing was held on Augugt 15 and 16, 2005.
ULH&P and the AG filed written briefs on September 21, 2005. |

% In its January 31, 2002 Order in Case No. 2001-00092 the Commission
authorized the AMRP Rider for an initial 3-year period. The Cominission told ULH&P if
it wished to continue the AMRP Rider beyond the initial 3-year period, it would need to
file a general rate application to “roll-in” the AMRP Rider into base rates and to justify
the continuation of the AMRP Rider. ULH&P's notice filing on January 24, 2005 was in
compliance with this directive.” See Case No. 2001-00092, Adjustment of Gas Rates of
The Union Light, Heat and Power Company, final Order dated January 31, 2002 at 80.

-2- Case No. 2005-00042
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On September 14, 2005, ULH&P moved for interim approval of a new AMRP'.
Rider to take effect with the first blihng cycle in October 2005. > ULH&P contended that
the Commission had the jurisdiction to approve the new AMRP Rider rates because
those rates were lower than the full increase it had the legal right to place into effect, the
Corﬁmission had already held a hearing on the pending rate increase, and the
implementation of the new AMRP Rider rates would avoid customer confusion. The AGl
opposed the request, citing his continuing challenge to the iawfﬁ!ness of the AMRP
Rider and.noﬁng that the Commission'had previousty refused to grant the requested
relief in Case No. 2004-00403° In its September 20, 2005 Order the Commission
denied ULH&P’s motion, ﬁndihg that the AG’s actich for review of the Orders in Case
No. 2001-00092 deprived the Commission of jurisdiction to consider ULH&P's motion.”
On September 30, 2005, pursuant to KRS 278.190(2), ULH&P gave notice of its
intention fo place its proposed rates into effect for se'rvice's rendered oanand after

‘October 1, 2005. in its October 3, 2005 Order, the Commission found that it was unable

5 ULH&P proposed that the new AMRP Rider would take effect subject to refund

- and would remain in effect until it implemented the new general gas rates to be

established in this case. The new AMRP Rider rates would remain at the same level as
- the AMRP Rider rates that were scheduled to expire at the end of the September 2005
billing cycle. ULH&P stated that if the Commission granted its request, it would refrain
from placing its proposed general gas rates into effect subject to refund for October
2005; however, ULH&P reserved the right to place its proposed general gas rates into
effect subject to refund beglnmng in November 2005. .

® Case No. 2004-00403, The Union Light, Heat and Power Company’s Motion for
Extension of Filing Date and Continuation of Its Current Rider AMRP Rates, final Order
dated January 27, 2005.

” The Commission also found that ULH&P had offered no authority to support
any of its positions in the motion. See September 29, 2005 Order at 3-4.

-3- Case No. 2005-00042
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o complete its inveétigation within the suspension period and that ULH&P had complied
with the statutory provisions to place the proposed‘réies ihgo effect, subject to refund. -
All information requeéted at the public hearing has been filed and the case now

stands submitted for a decision.

TEST PERIOD

Pursuant tp' KRS 278.192, any application utilizing a forward-looking test period
shall include a base period and the forward-looking test period. The base period cannot
begin more than 9 months prior {o the date of filing. it cannot have less than'6 months
of actual historical data and no.more than 6 months of estimated data at the time of
filing. The fowvard-!boking test period corresponds to the first 12 éonsecutivé calendar
months the proposed increase would be in effect after the maximum suspension
prdvided in KRS 278.190(2). |

ULH&P br’oposed that its base period in this case would be June 1, 2004 through
May 31, 2005. It also proposed that its fohNard-iqoking test period would Se October 1,

| 2005 through September 30, 2006. In his evaluatibn of ULH&P’s proposed revenue
increase, the AG used the same forward«»looking test period. The AG stated his belief
that the proposed forward-looking test period represented a reasonable starting point to
determine ULH&P’s revenue needs.? |

When a forward-looking test period épproach is used, the C_ommissioﬁ's focus is
on determining the reasonableness of the utility's budgeting and otﬁer processes used
to arrive ét the forward-looking test period balances. One of the methods used to

determine the reasonableness of the budgeting process is a review of the utility's

® Transcript of Evidence (“T.E."), Volume 1, August 15, 2005, at 175.

4- Case No. 2005-00042
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approved herein moves in the direction proposed by ULH&P. However, it is tempe':fed
somewhat by gradualism and, to a greater extent, by the difference between ULH'&P’S
requested revenue increase and the revenue increase being awarded. The resulting
o Ré customer charge is $12.00 while the GS customer chérge will increase to $30.00.
The other classes’ customer'charges will be increased as proposed by ULH&P with the
remainder of the increases assigned the different classes bgiirig recovered ‘thvrpugh

increases in their respective volumetric charges.

Continuation of the AMRP Rider

in Case No. 2001-00092, we stated,

The Commission finds the replacement of ULH&P’s cast iron and bare
steel mains within 10 years {o be necessary and in the public interest. We
also recognize the significant impact the accelerated main replacement
program will have on ULH&P over the next 10 years. The Commission
believes we have the statutory authority to establish, and that we should
establish, a-method of recovery that will help to eliminate any impediment
to the success of the program. However, because the AMRP Rider
proposal is a case of first impression for the Commission, we believe that
it should be established for an initial 3-year period. Having found that the
replacement program. is in the public interest and having recognized the
impact on ULH&P, the Commission finds at this time no reason to believe
that the mechanism cannot be continued for 10 vears. However, we
‘believe that establishing the Rider for an initial 3-year period will allow-
-both ULH&P and the Commission an opporiunity to review the operation
of the mechanism and make a decision on its renewal

* Kk k & &

Therefore, for the reasons mentioned earlier, the Commission
believes it is reasonable to authorize the AMRP Rider for an initial 3-year
petiod. The 3-year period wili be effective as of the date of this Order. if
ULH&P wishes to continue the AMRP Rider, it will need to file a general
rate application to “rol-in” the Rider and to justify its continuation. The
Commission believes it will be necessary to examine ULH&P's total gas
operations in conjunction with a review to continue the AMRP Rider. It will
also allow the Commission the opportunity to "roll-in™ the replacement
lines into the base rates of ULH&P and, if the AMRP Rider is continued,

-64- Case No. 2005-00042
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prevent the AMRP Rider from becoming too large a portion of the
customer bill”*" '

In its application ULH&P proposed'to continue the AMRP Rider. In éupport of its
-request, ULH&P stated that through December 2004, it I_'sas.replaced approximately 80
miles .of cast iron and bare éteel mains and plans to replace. another 111 miles of such
mains by 2010.‘5? ULH&P further argued that, based upon a 45 percent decline in
discovered leaks between 1999 and 2004, AMRP improved the safety and refiability of
its gas distribution system.”® It also pointed to the reduction in its Account No. 887 —
Maintenance of Main expense of approximately 44 percent'® as evidence of the
AMRP’s benefits. ULH&P stated that the replacement 63' gas mains under the AMRP is
“-on schedule and within budget and that it has maintain’ed- a replacement rate to permit
completion of all designated mains by 2010 as originally anticipated.’®' ULH&P argued
that the AMRP Rider had allowed it to obtain current recovery of the costs associated
with the AMRP in more economical and efficient manner than a typicé! general rate
case. ULH&P also argued that the AMRP Rider has affowed the replacemehtlof a

significant portion of ULH&P’s cast iron and bare steel mains without a significant -

impairment of ULH&P's financial condition.'®

157 Case No. 2001-00092, January 31, 2002 Order at 78-80.
158 Hebbeler Direct Testimony at 5.
%9 1d, The incidence of leaks repaired dropped from 983 in 1999 to 537 in 2004,

160 1d. The expense recorded in Account No. 887 decreased from $1,500,000 in
1999 {o $846,000 in 2004.

¥ id. at 7.

162 gteffen Direct Testimony at 8.
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Since ULH&P filed this case ufilizing a forward- Iookmg test period, all AMRP» _
related construction ’thre'ugh_ September 30, 2006 has been incorporat’ed into base
rates. ULH&P proposed fo rhake the next filing under its AMRP Rider in March 2008,
“and then annually through 2011." The March 2008 filing would cover AMRP-related
construction for the beriod from October 1, 2006 through December 31, 2007. The
remaining AMRP Rider filings would cover a calendar year period. ULH&P's AMRP
| Rider filing in March 2011, if approved, would confin&e in effect untit ULH&P’s next
general gas rate case. | -

The AG opposed the establishment of the AMRP Rider in Case No. 2001-00082,
conten&ing that it constituted singe—issue rate~makiﬁg and that the Commission lacked
the statutory authority to authorize the AMRP Rider. He has brought in Franklin Circuit
Court actions to review the Commission's_decision to authorize the AMRP Rider In Casé
No. 200100092 as well as our decisions in th‘ree subsequent cases that established the

annual AMRP Rider surcharge.'® |
o In this case, the AG opposed the continuation of the AMRP Rider and renewed

his argument that the Commission lacks the statutory authofity to establish the Rider.

83 As ULH&P has to incur the construction costs before requesting recovery -
through the AMRP Rider, the March 2011 filing would cover the AMRP- eiated
construction for calendar year 2010, the tast year of the program. '

%% The three cases that established annual AMRP Rider surcharge were Case -
- No. 2002-00107, An Adjustment of Rider AMRP of The Union Light, Heat and Power
Company, final Order dated August 30, 2002 and rehearing Order dated November 21,
2002; Case No. 2003-00103, An Adjustment of Rider AMRP of The Union Light, Heat
and Power Company, final Order dated August 25, 2003 and rehearing Order dated
August 29, 2003; and Case No. 2004-00098, An Adjusiment of Rider AMRP of The
Union Light, Heat and Power Company, finat Order dated August 24, 2004,
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He réfers to two recent. cases'® in which the Commission refused to establish cost
trackers in non-general rate cases and acknowledged that certain findings in our Order
in Case No. 20b1~00092 regarding our rate—making authority “may be overly Broad
when viewéd in light of the Supreme Court’s decision in the abové-cited KIUC' v. KU
case”® The AG also argued - that the recently enacted .KRS 278.509 does not
authorize the Commission to impose single-issue rate iz'acreases Or approve a new
AMRP Rider outside of a generéi rate procéeding.w

The AG also took ekcepﬁon fo ceﬁain aspects of the proposed AMRP Rider.
First, he contended that ULH&P’s proposed AMRP Rider tariff fails to comply V\;ifh KRS
278.509. The AG _a}Qued that KRS 278.509 permits the recovery of the cost;s of
nvestment only, and not any return on AMRP-related investment. He asserted that if
the Kentucky General Assembly had intended for a utility to receive a retum on

investment as well as the cost of the investment it would have specifically stated a

185 Case No. 2004-00459, The Application of Louisvile Gas and Electric
Company for Approvai of New Rate Tariffs Containing a Mechanism for the Pass-
Through of MISO-Related Revenues and Costs Not Already Included in Existing Base
Rates and Case No. 2004-00460, The Application of Kentucky Utilities Company for
Approval of New Rate Tariffs Containing a Mechanism for the Pass-Through of MISO-
Related Revenues and Costs Not Already Included in Existing Base Rates, final Orders
dated April 15, 2005. - - :

1% AG's Post-Hearing Brief at 31-32. “The AG did, however, acknowledge that
the Commission in those two recent cases specifically distinguished ULH&P's AMRP
Rider because it was considered within the context of a general rate case, which is the
same distinction that the AG made in a reply memorandum in those cases. See Case
Nos. 2004-00459 and 2004-00460, Reply of the Attorney General to the Response of
Louisville Gas and Electric Company and- Kentucky Utilities Company to the Attorney
General's Motion to Dismiss the Companies’ request for MiSO expense trackers at 7.
The AG has now argued that the distinction is without meaning.

67 1d, at 33.
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Teturn on in\)éstment was permitied. The AG also argued that KRS 278.509 makes no

© provision for the offset of costs for investment with decreases in O&M expense as the -
proposed AMRP Rider does."®®

The AG stated that any new AMRP Rider should permit collection of the chargés '
from Residential and IGenera! Service classes by a mix of demand and customer
charges or a volumetric charge instead of the customer charge approach. He
contended this approach is consistent with ULH&P's COSS.

The AG also stated that the AMRP Rider should be clearly designated as a line
item on customers’ bills."® He suggested that the Commission should either aﬁprove '
tﬁe AMRP Rider for a 3~yéar period only or attach a sunset clause that would match
with the end of the AMRP. Lastly, the AG advocated that ULHEP be required to file a
general rate case to “roll-in” to base rates the AMRP Rider.'’® |

ULH&P opposed these arguments. In its rebuﬁa] testimony, ULH&P noted that
the AG’s objections were addressed and rejeéted in Case No. 2001-00092. It

" contended that-the- AMRP Rider is good public poiicy‘as it allowed ULH&P fo recover
the costs associated with the AMRP in a timely manner and avoid‘ p:()ssiblé financial
impairment. ULH&P emphasized the AMRP’s safety and reliability benefits, its
reduction of regulatory lag, and its ‘maintenance of the sound financial cdnditién of

ULH&P. It described the Rider as a fair and balanced rate mechanism.”! ULH&P

198 14, at 33-34.
%% 1d. at 35.
170 1d. at 35-36.

71 Steffen Rebuttal Testimony at 1-3.
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:argued that recovering the AMRP 'Ride'r from Residential and General Service
customers through a customer charge was reasonable, as the AMRP-related cos_ts"
were fixed costls_{ for capital expenditures that benefit all customers on its distribution
system.”™ n its brief, ULH&P argued that the AG’s contention that KRS 278.509 did
not provide the Commission with authority to approve the AMRP Rider was without
merit and 'shou!d be rejectedi- ULH&P contended that the Commission alread& has the -
| authority to establish the AMRP Rider and that KRS 278.509 simply strengthens the
argu.ment‘in support of that authority. ULH&P noted that the AG offered no'evidence»
. regarding the benefits of the AMRP or the financial impacts to the program if the AMRP
Rider were discontinued.”

The AG's arguments ha;.re not convinced ﬁs thai our earlier decision was.
erroﬁsous. We previously held our authority to establish fair, just, and reasonable rates
includes the authority to review and approve the AMRP Rider." Contrary fo the AG's
belief, whether a surcharge was authorized as part of a general rate case or outside of a
general rate case is a significant distinction. As we noted in our decisions in Case Nos.

2004-000459 and 2004-00460,

The Commission does ackéowledge that certain findings in Case Nos.

1999-00046 and 2001-00092 regarding our rate-making authority may be

overly broad when viewed in light of the Supreme Court's decision in the

above-cited KIUC v. KU case. To the extent that our prior findings are
inconsistent with those of the Court, our findings must yield. However, the-

Commission also recognizes that Case No. 1999-00046 was ultimately
consolidated into a general rate application, and that Case No. 2001-

72 1d. at 4-5.
73 ULH&P Brief at 35-36.

174 Gase No. 2001-00092, January 31, 2002 Order, at 76.
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00092 was a general rate case application that complied with 807 KAR
5:001, Section 10. Thus, regardless of the fi ndmgs therein on our

statutory authority, the Qrogosed rafes were reviewed in conjunction with

general rate cases

We further do not - accept the AG’s position that KRS 278.509 precludes or
'prohub:ts the inclusion of a component for return on mvestment in the AMRP. KRS
278.509 sfate_s: -

Notwithstand'ing any other provision of law to the contrary,” upon

application by a regulated utility, the commission may allow recovery of

costs for investment.in natural gas.pipeline replacement programs which

are not recovered in the existing rates of a regulated utility. No recovery

shall be aliowed unless the costs shall have been deemed by the

commission to be fair, just, and reasonable.
it is' generally accepted in rate-making that the return on an investment is properiy
considered part of the cost of that investment. The AG has failed to provide any legal
authority or precedent for the exc!us‘ion‘ of a return on ufility plant investment that the
Commission has determined {o be reasonable.

The AMRP Rider language on O&M expense reductions as offsets is not specific
as to how those reductions were actually recognized in the determination of the annual
AMRP Rider. The revenue requirement of the net plant additions, which is in effect the
cost of the investment, is the sum of the return on net AMRP-related utility plant and

operating expenses. The only operating expenses included in the AMRP calculations

are depreciation expense and Account No. 887 — Maintenance of Mains. The O&M

"> Case Nos. 2004-00459 and 2004-00460, April 15, 2005 Order at 7-8
(emphasis added}(footnotes omitted).
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expense reductions have been in Account No. 887, and have been used as an offset to
the- AMRP-related depreciation expense.'”® |
The Commission is not peréuaded by the AG's arguments coﬁcem_ing the
'recovery of the AMRP Rider from the Residentiat and General Service customers and
finds that ULH&P's broposal on this point should be appmved.’ When this AMRP Rider
is rolled inio base rates, however, the Commission will consider arguments for the use -
of a COSS to allocate those costs. | |
In our January 31, 2ﬁ02 Order in Case No. 2001-00092, we found that the AMRP
was in'the public interest, recognized the impact the AMRP would have on ULH&P, and
found at that time no reason to believe fhat the AMRP Rider could not be continued for
10 years. Based on the evidence in this case, the Commission finds the AMRP is still in
the publié interest; will still havé a financial impact on ULH&P, and an AMRP Rider
should be authorized for the remaining years of the AMRP. The Commission further
finds that the AMRP Rider should be detenhined’ using the same approach apprqﬁed in
Case No. 2001-00092 and modified in Case No. 2002-00107.
Ih addition, the Commission makes the following findings concerning the AMRP
and AMRP Rider: | |
1. ULH&P shoﬁld make the first filing under the renewed AMRP Rider
by March 31, 2008: This filing should cover AMRP-related
construction ‘for the period October 1, 2006 through December 31,
2007,
2. ULH&P should make filings under the renewed AMRP Rider for

2009 and 2010 by March 31 of those years. These filings should cover
AMRP-related construction for the previous calendar year petiod;

. 76 See Case No. 2002-00107, August 30, 2002 Order, Appendix B for a
calculation of the AMRP revenue requirement.
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3. The AMRP Rider contained in the annua filings should be effectwe
for service rendered on and after a specific date; '

4, The AMRP Rider should be collected from the customer classes as
pr_oposed by ULH&P;

5. The AMRP Rider should be disclosed as a separate line item on
customers’ bills; '

8. The reasonable rate of return on the AMRP rate base should be the
overall cost of capital found reasonable in this proceeding, grossed up
for federal and state income taxes only;

7. The Commission will endeavor to complete its review of the annual
AMRP Rider filings within 60 days. Because a: hearing will be
necessary and the review may be extensive, howe\rer the Commission
may extend the length of the review penod

8. ULH&P should serve complete copies of the annual AMRP Rider -
filing on the AG when it submits such filings with the Commission; and

9. ULH&P should continue to annually seek Certificates of Public
Convenience and Necessity for its AMRP-retated construction.

| As to the annual AMRP Rider filing that is due on March 31, 2011, the Commission
~agrees with the AG’s suggestion to “roll-in” the AMRP Rider into ULH&P’s base rates at
the AMRP's end. We find that based upon the assumption that the AMRP is completed
by 2010, ULH&P should synchrdnize the filing of a generat gas rate case to coincide
with the termination of the AMRP Rider authorized from the March 31, 2010 filing. |
~ ULH&P should verify in writing i'n its March 31, 2010 AMRP Rider filing whether the
AMRP will be completed in 2010.

The Commission further finds that the AMRP Rider tariff should contain a ﬁnore
precise description of how the AMRP Rider is calculated. At a minimum, -this

description should state that the AMRP Rider revenue requirement includes:
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a: The AMRP net rate base is AMRP-related plant-in service: minus
AMRP-related accumulated depreciation minus ADIT associated
with AMRP-related plant in service;

b. All components of the AMRP net rate base reflect adjustments to
exclude retirements or removals of plant related fo the: AMRP
construction;

c. The rate of return on the AMRP net rate base is the overall rate of
“retum on capital authorized in this case, grossed up for federal
and st_ate income taxes;

d. Operating expenses included in the revenue requirement are
depreciation expense and Account No. 887 -~ Maintenance of
Mains; and

~ e.  Reductions in Account No. 887 expenses will be reflected in the
determination of the revenue requirement,

Ownership of Service Lines

ULH&P reguested approval to be responsible for making all new installations of
customer servic% lines and for thereafter maintain the lines in accordance with
Commission regu!atiéns. Under 807 KAR 5:022, Section 9(17)(3)(2), “The customer, or
the company at its option and with commission approval, shall fumish and lay

necessary pipé to make the -connéction from curb stop 'tc piace. of consumption and
shall keep the service line in good repair and in _accordancé with r_ea_sonable
requirements of the utiiity's rules and the commission’s administrative regulations.”

in Case No. 2001-00042, ULH&P was granted approval to assume ownership of
service lines it replaced in conjunction with the AMRP. In its January 31‘, 2002 .Order,
the Commission stated that before ULH&P-coufd assume responsibility for the customer
service lines, it would need to seek a deviation from 807 KAR 5:022, Section 9(17), and '

include in is application for a Certificate of Public Convenience and Necessity for the
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The Commission notes that ULH&P has had threge different gas cost adjustments
("GCA") in effect during the time sjnc_e it put its préposed basé rates into effect on |
October 1, 2005. These GCAs were approved in Case No. 2005-00363' to be
effective September 29, 2005, Case No. 2005-00420' to be effective October 30,
~ 2005, and Case No. 2005-00457 to be effective November. 30, 2005, With the approva]
herein of base rates that differ from the proposed rates it placed in effect, ULH&P will be
raquired. to file revised tariffs that supersede the _tariffs filed in compliance with the
October 3, 2005 Order issued in this procéediﬁg as well as the Orders referencéd '
herein isstied in Case Nos. 2005-00420 and 2005-000457. %"

| SUMMARY
| The Commission, after cqnsideraﬁon of ali matters of record and being otherwise
sufﬁcien‘tiy advised, finds that;

1. The rates set forth in Appqndix A are the fair, just, and reasonéble' base
rates for ULH&P to charge for service rendered on and aftef October 1, 2005.

2. . The rates proposed by ULH&P would produce revenue in excess of that

" found reasonable herein and should be denied.

7% Case No. 2005-00363, Notice of Purchased Gas Adjustment Fiting of The
Union Light, Heat and Power Company, final Order dated September 22, 2005.

1% Case No. 2005~00420, Notice of Purchased Gas Adjustment Filing of The
Union Light, Heat and Power Company, final Order dated October 24, 2005.

®1 The effective date of the GCA approved in Case No. 2005-00363 precedes

the date ULH&P placed its proposed base rates in effect; therefore, there is no need to
revise the tariffs filed pursuant to the September 22, 2005 Order issued in that case.
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3. The depreciation rates contained in ULH&P's depreciation study ﬁ!éd in
fhis case, as modified herein, are reasonable and shou!d be approved for use as of the
date of th'is Order. _

4. | ULH&P should be granted permission to deviate from 807 KAR 5:022,

Section 9(17), and permitted fo assume the ownership of service lines at the point of
instaliation. | | |

5. The propose& tariff language changes for service lines and Rate ASFRAS
should be approved.

6. The AMRP Rider,. as maodified and discussed herein,'is reasonable and
shoui& be approved.

IT IS THEREFORE ORDERED that:

1. The hase rates in Appéendix A are abproved for service rendered on and
aftet October 1, 2005. |

2. ;l'he rates proposed by ULH&P are denied.

3. ULH&P shall, within 20 days of the date of this Order, file ifs reviséd tariff
sheets setting out the base rates approved herein together with the two GCAs approved
by-the Commission that went into effect after October 1, 2005, and have been in effect
since that date, up to and including the date of this Ordef.

4. Thé depreciation ratés confained in ULH&P's depreciation_study filed in

" this case, as modified herein, are approved for use as of the date of this Order.
5. The requesi for permission to deviate from 807 KAR 5:022, Section 9(17),
" is approved. ULH&P is granted approval to install, own, and maintain all new gewice

lines.
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6. The proposed tariff fanguage changes for service fines and Rate ASFRAS
are approved. |

7. The AMRP Rider, as modified and discussed herein, is approved.

8. The proposed increase in the reconnection charges is épproved.

9. °  The proposed increase in tﬁe bad check charge is denied.

10.  Within 30 days of the date of this Order, ULH&P shall file With the
Comfnission a report on the amount of excess revenues collected from October 1, 2005
' through the date of this Order and a plan for reﬁmdiﬁg thesé revenues, This plan shall
inciuded interest for the period the excess revenues weré collected at the. average of
the Three-Month Commercial Paper Rate as réported in the Federal Reserve Bulletin
and the Federal Reserve Sfatisticai Release. The refunds will be based on each
.customer's usage while the proposed rates were in effect and shall be made at a one- )
time credit to the bills of current customers and by check to customers that have
~ discontinued service since Octobef 1, 2005,

1.  ULH&P shall file a general bése rate case in 2011 to roll-in the AMRP
Ri;ier into base rates, as discussed herein.

Done at Frankfort, Kentucky, this 22™ day of December, 2005.

- By the Commission
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CPUBLIC SERVICE COM'N v. CITIES OF
SOUTHGATE, ETC.
Ky., 1954
PUBLIC SERVICE COMMISSION et al,
‘ _ V.
CITIES OF SOUTHGATE, HIGHLAND HEIGHTS
et al.
April 30, 1954, ‘
Rehearing Denied June 11, 1954.

Action by several cities seeking (0 set aside an order
of Public Service Commission approving sale of a
utility system. The Franklin Circuit Court, W. B.
Ardery, I, cntered judgment setting aside
Commission's order and the Commission and others
appealed. The Court of Appeals, Cullen, C., held that
determination of Commission that sale price was
‘within general range of a fair price was sufficient,
and Commission was not required to fix a specific
wvaluation on the property.

Tudgment reversed with directions.
‘West Headnotes
[1] Public Utillities 3174 €118

- 317A Public Utilities
317AIL Regulation .

317Ak118 k. Transfer of Property or
Franchises; Consolidation. Most Cited Cases ‘
~ (Formerly 317Ak6.11)
Jurisdiction of Public Service Comrnpission to pass
upon sales of utility systems is necessarily implied
from the statutory powers of commission fo regulate
the service of utilities. KRS 278.010 et seq., 278.040.

[2] Public Utilities 317A €114

317A Public Utilities
- 317ATl Repulation
317Ak114 k. Service and Facilities. Most
Cited Cases

{Formerly 317Ak6.7)

Public Utilities 317A €118

Page 1

317A Public Utilities

317AI Regulation

317Ak118 k Transfer of Property or

Franchises; Consolidation. Most Cited Cases

{Formerly 317Ak6.11)
Public Service Commission is charged with
responsibility, and vested with power, to see that the
service of public utilities is adequate, and where an
existing utility proposes fo sell itz system the
compission must have the opportunity to determine
whether the purchaser is ready, willing and able fo
continue providing adequate service. KRS 278, 010 ot
560, 278.040.

3] Public Utilities 3174 €118

317A Public Utilities
317AY Regulation

317Ak118 k. Transfer of Property or

Francmses, Consolidation. Most Cited Cases
(Formerly 317Ak6.11)

The power of Public Service Commission to
determine whether a proposed purchaser of a utility
system is ready, willing and able to provide adequate
service is necessarily implied from the statutes, KRS
278.010 et seq., 278.040. '

 [4] Public Utilities 3174 €120

317A Public Utilities
- 317AI1 Regulation
317Ak119 Regulation of Charges
317Ak120 k. Nature and Extent in Generai

‘ lMost Cited Cases

(Formerly 317A%7.1)

TFrom a mere grant of power to Public Service

Commission to regulate rates and service, court

would not imply a declaration of policy that not only

must rates be reasonable but that the type of
ownership that would provide the Jowest rate is the

only type of ownership that would be permitted to

operate a wutility service, KRS 278 010 et _seq.,”
278 040,

[5] Public Utilities 317A €52169.1

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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317A Public Utilities
317AHI Public Service Commissions or Boards
317AHI(B) Proceedings Before Commissions
317Ak169 Orders
317Ak169.1 k. In General. Most Cited
Cases '
(Formerly 317Ak169, 317Ak15(1))
Final statement, in order of Public Service
Comimission approving sale of a utility system, to the
effect that nothing in order should be considered as a
finding with respect to valme of property, was
construed as a statement intended merely as a
warning to parties that saele price would not be
conclusive for rate base purposes KRS 278.010 ot
seq., 278.040.

161 Public Utilities 317A €5°169.1

317A Public Utilities
317AYI Public Service Commissions or Boards

317AHI(B) Proceedings Before Commissions
317Ak169 Orders '

317Ak169.1 k. In General. Most Cited

Cases -

(Formerly 317A%169, 317Ak19(1))
In proceeding before Public Service Commission for
approval of a sale of a utility system, broad
determination by commission that the price was

within the general range of a fair price was sufficient, -

and commission was not required to fix a specific

valuation on the property. KRS 278.010 et seq.,
278.040.

*19 I} D. Buckman, Jr, Afty. Gen.,, [ QGardoer
Ashoraff, Asst. Atty. Gen., Stephens I. Blakely,
Blakely, Moore & Blakely, Covingtom, Floyd C.
Williams, Cincinpati, Ohio, Comelius W. Grafion,
Wyatt, Grafton & Grafton, Louisville, for appe]lants
James M. Honaker, Frankfort, for appellees
CULLEN, Commissioner.

In an action in the Franklin C1rcmt Court, the
cities of Southgate, Hightand Heights, Cold Springs,
Crestview, Bellevue, Dayton and Fort Thomas sought
to set aside an order of the Public Service
Commission which approved a sale of water utility
properties by Union Light, Heat and *20 Power
Company to Commonwealth Water Company, The
court entered judgment setting aside the order and
remanding the case to the commission for further
proceedings. From that judgment the commission,
Unior: and Commonwealth have appealed,

Page 2

Prior to April 3, 1953, Union had been operating
clectric, gas and water systems in a substantial area in
northern Kentucky, principally in Campbell County.
The water system served the cities of Fort Thomas,
Bellevue, Dayton and Silver Grove, and a number of
unincorporated areas. The water business represented
only about five percent of Union's total business, its
main operations being in the ficlds of gas and
electricity.

On April 3, 1953, Union entered into a contract
to sell its water system to Commonwealth, which was
a company newly organized by a group of persons

. who were experienced in the water business and who

owned and were operating another water company in
a different part of the state. The price was
approximately  3600,000. The contract was
conditioned upon approval by the Public Service
Commission, and on April 17, 1953, Union and
Commonwealth filed a joint application with the
commission for approval of the sale. The cities -
named in the first paragraph of this  opinion
thereupon intervened, asking that the proposed sale
be disapproved and that the matter be continued for
the purpose of enabling the cities to make
arrangements to purchase the water system from
Union.

During the course of the hearings before the

‘conumission, the cites submitted an offer in general

termas, that they would buy the water system at the
price agreed to be paid by Commonwealth. The
proposal was that the purchase would be made either
by the cities acting jointly and sharing the cost on a
proportionate basis, or by a water district which the
cities would cause to be organized wnder KRS
Chapter 74. However, the offer was not complete, in
that the cities had not agreed on a specific proration
of the cost and other details, nor was a water district
organized before the case was decided by the Public
Service Commission.

Evidence was brought out on the hearings that,

‘because Union could use joint meter reading and

joint billing for its three kinds of wutility services,
Union's operating costs for the water system would
be some $10,000 per vear less than those of
Commonwealth.

‘The Public Service Commission found: (1) It had

© 2008 Thomson/West. No Claim to Orig. U.8. Govt. Works,
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jurisdiction to pass on the proposed sale; (2} the
desire of the cities to purchase the property was not
sufficient grounds for disapproving the sale; (3) the
cities, because of tax considerations, could operate
the system more sconomically than either Union or
Commonwealth, but this fact did oot constitute
grounds for disapproving the sale; (4) it was not
necessary to determine ‘with detailed finality’
whether Union or Commonwealth could provide the
most economical service; (5) Commonwealth was
‘ready, willing and able’ to provide water service in
the area; and {6) the proposed sale was in the public
interest. The conunission thereupon ordered that the
sale be approved, but closed its order with the
following statement:

“Mothing contained herem shall be considered as
a finding of the Commission with respect to the value
of the properties transferred.’

. Upon their appeal to the cironit court, the cities
contended that the public interest would best be
served thirough mounicipal ownership of the water
sysiem, and that in any event the sale to
Commonwealth. should not bave been approved
because of the evidence that Commoenwealth could
not operate the system as cheaply as Union,

The circuit judge, in a written opinion, expressed
his views that in the public interest. the cities should
be given an ‘equal and adequate opportunity o
acquire the water property, on equal terms * * * with
. Commonwealth,” and that it was necessary, in the
public interest, that the commission find which of the
companies could provide the most economical
service. However, the basis assigned by the judge for
setting aside the commission's order was that,
because of the statement in the order that the

commission was not finding the wvalue of the-

property, the order was unreasonable,*21 arbitrary
and invalid. The case was remanded to the
commission with directions to find the value of the
property, the amount of any offets to buy other than
Commonwealth's, and whether Union or
Commonwealth could furnish the lower water rate.
The commission also was directed to reexamine the
evidence “in the light of public interest, and measured
in part by the ec'enomy of the service considered.’

On the appeal to this Court, the first contention
of Union and Commonwealth is that the Public
Service Commission has po jurisdiction over sales of
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utility sysiems. The contention is that this is a
question of jurisdiction of subject matter, and
therefore, under the general rule that jurisdiction of
subject matter cannot be conferred by appearance,
waiver or agreement, the fact that the two companies

-applied to the commission for approval of the sale is

of no significance. The Public Service Commission,

although joining with the other two appeliants in their.
other contentions, does nof join in this one, but

maintains it does have jurisdiction.

[11 It i troe that the poverning statute, KRS
Chapter 278, does not in express terms confer
Jurisdiction upon the Public Service Commission to
pass upon sales of utility systems. However, we are
of the . opinion that the jurisdicion is implied
necessarily from the statutory powers of the
commission to regulate the service of utilitics KRS
278.040.

{21 Counsel concede that a public utility subject
to the jurisdiction of the Public Service Commission
cannot discontinue operation without approval of the
commission, See 43 Am.Jur., Public Utilities and:
Services, § 78, p. 621. Obviously, if a sale were made
to a purchaser incapable of carrying on the service,
the sale would be the practical equivalent of a
discontinuance of service. The Public Service
Coromission is charged with responsibility, and
vested with power, to see that the service of public

atilities is adequate, and where an ex13tmg utility

proposes to sell its system the commission, in order
to carry out its responsibility, mmust have the
opportunity to determine whether the purchaser is
jeady, willing and able fo continue providing
adcquate service,

[3]4] It is our opinjon that the power of the
Public Service Commission to determine whether 2
proposed purchaser of a utility system is ready,
willing and able to provide adequate service is -
necessarily fmplied from the statutes. However, the
appellee cities would have us extend the implication
so as include the power in the commission to
determine  whether public ownership is  meore |
beneficial than private ownership, and to determine
under whose ownership the lowest rates may be
achieved. The latter two questions address
themselves to basic public policy, upon which we
feel an express legislative declaration is reguired.
From a mere grant of power to repulate rates and
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service, we are uowilling to imply a declaration of

policy that not only must rates be reasonable, but the -

type of ownership that will provide the lowest rates is
the only type of ownership that will be permitted to
operate a utility service.

[3] We do not ascribe the same meaning as did
the circuit judge to the final statement in the order of
the Public Service Commission, that nothing in the
order should be considered as a finding with respect
to the value of the property. Apparenily, he construed
this statement as meaning that the commission had

. given no consideration to the value of the property in
relation to the purchase price, We think the statement
was intended merely as 2 warning to the parties that
the sale price would not be taken as conclusive for
rate base purposes. :

~ From the commission's order as a whole, it is
apparent that the commission did pive general

consideration to the value of the property in relation

to the price offered, at least to the extent of
determining that the transaction was not unreasonable
or impracticable. In passing upon the ability of
Commonwealth to provide adeguate service, the

commission necessarily considered the *22 financial -

structure of Commonwealth, and the probabilities of
Commonwealth being able to operate successfully
from-a financial standpoint.

As a matter of fact, no one conteirded before he

commission that the price was excessive. The cities

* were willing to pay the same price.

[6] We think it was sufficient for the commission
to make a broad determination that the price was
within the general range of a fair price. To require the
commission to fix a specific valuation on the

-property, in a proceeding for sale, would unduly
‘hamper and restrict the commission in later
regulatioh of rates.

The judgment is reversed, with directions to set
it aside and to enter a judgment sustaining the order
of the Public Service Commission.

Ky. 1954

Public Service Com'n v. Cities of Southgate,
- Highland Heights

5PURAI519,268 SW.2d 19 .
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Elec. Corp,
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NATIONAL-SOUTHWIRE ALUMINUM
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BIG RIVERS ELECTRIC CORPORATION; Public
Service Commission of Kentucky; Alcan Aluminum
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Corporation; Willamette Industries, Inc.; Utility
Ratecutters of Kentucky, Inc.; Alumax Aluminum
Corporation; Firestonie Steel Products Company, a

division of the Fireston¢ Tire and Rubber Company;

Attorney General of the Comnmonwealth of
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Intervention Division; City of Hawesville, Kenticky;
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ALCAN ALUMINUM CORPORATION, Appellant,
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Rehearing Dismissed April 18, 1990,

Aluminum smelters appealed from judgment of the
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Franldin Circnit Court, William E. Grahsm, 1., which
affirmed order of Public Service Commission
establishing fixed rates for all electric power sold by
clectric wtility except for electricity sold to smelters,
for which Commission established variable electric
rate, based on fluctuating world price of aluminum,
Consolidating appeals, the Court of Appeals,
Howetton, C.I., held that: (1) Commission was not
required to base rates only on property value of
utility's assets which wero used and useful but, rather,
it was sufficient that rates were fair, just and
reasonable; (2) variable rate did not violate state
statites and any discrimination was either too
uncerfain or was within acceptable limits; (3) no due
process violation resulted from fact that Commission
established new rates under external pressure from
electric utility's creditor; and {(4) Commission was not

 required to make specific findings to support its

abrogation of smelter's contract for electrical service
through cooperative.

Affirmed.

Wilhoit, J., concurred in part, dissented in part and

filed opinion.

West Headnotes.

1] Electricity 145 €~11.3(2)

145 Flectricity

143%11,3 Regulation of Charges

145k11.3¢2) k. Detormination of Rate Base.
Most Cited Cases
Fublic Service Commission, in setting rates electric
utility could charge, was not required to base rates
only on property value of utility's assets which were
ased and useful but, rather, it was sufficient that rates
were fair, just dnd reasonable; it was acceptable that -
rates required rate payors to pay for excess capacity
of generator. KRS 278.030(1), 278270, 278,290,
279.010(8).

[21 Electricity 145 €=11.3(5)

145 Electricity _
145k11.3 Regulation of Charges
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o 145k11.2¢5) k. Reasonableness of Charges.
Most Cited Cases
Variable ¢lectric rate charged to aluminum smelters
based on fluctnating world price of aluminum did not
violate state statuies and any resulting discrimination
was either too uncerfain or within accepiable limits;
~ variable rate and special classification for smelters
was faitly debatable as being sound and reasonable
for ail concerned and chosen “pivot point” was not
unreasonable. KRS 278.036(3), 278.170(1}.

131 Censtitutional Law 92 €54371

22 Constitutional Law
. 92XXVII Due Process

XXVII(G) Particolar  Issues and
Appllcauous

92XKNVIHQ)17 Camders and Public
Utilities
92k4371 k. Gas and Electricity. Most

Cited Cases
{Formerly 92k298(7))

Electricity 145 €5211.3(1)

1435 Blectricity
145k11 .3 Regulation of Charpes
145k11.3(1) k. In General. M%LC_H____HiCaS.@_S

No due process violation resulted when Public
Service Commission established new electric rates
under external pressure  from creditor of clectric
utility which had filed foreclosure action and placed
embargo on loans to state cooperatives.

4] Electricity 145 €5711.3(6)

145 Blectricity
145k11.3 Regulation of Charges

145k11.3(6) k. Proceedings Before

Cormissions. Most Cited Cases
Electricity 145 €=211.3(7)

145 Electricity
145%1 1.3 Regulation of Charges

145k11.3(7) k. Judicial Reﬂéw and

Enforcement. Most Cited Cages

Public Service Commission's engaging in ex parte
efforts to resolve problems arising in electric rate
setting proceeding did not constitute reversible error;
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it appeared that Commission's ex parte efforts were
done with each of parties, and that such efforts were
bagically for purpose of mediation and fact-finding,

I51 Constitutional Law 92 €4371

92 Constitational Law
92X XVH Due Process ,
Q2XXVII(G)  Particular  Issues and
Applications
92 K&VH;G!I Carriers and Public
Utilities
92k4371 k. Gas and Electricity. Most’
Cited Cases
{Formerly 92k298(7))

Electricity 145 €°°11,3(2)

1435 Electricity
145K11.3 Regulanon of Charges

145k11.3(2) k. Determination of Rate Base.
Most Cited Cases
Public Service Commission's seifing electnc rates
which required rate payors to pay for excess capacity
of electric utility's generator did not involve chamge .
in standard for fixing rates as set out in prior case so
as to constitute denial of due process. U.S.C.A.
Const. Amend. 14.

16] Electricity 145 €°11.3(1)
145 Blectricity

145k11.3 Regixlatxon of Charges
145k11.3(3) k In General. Most Cited Cases

Determination of what facilities are “used and nseful”

is only one of many factors which may be considered
in establishing electric rates.

[7] Public Utilities 317A €122

317A Public Utilities
317AJI Regulation
317Ak119 Regulation of Charges

317Ak122 k. Mode of Regulation. Most
Cited Cases ‘
Public Service Commission has many appropriate
rate-making methodologies available to it and must
have some discretion in choosing best one for each
situation.
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{8] Electricity 145 €11.3(6)

1435 Electricity ’
145k11.3 Regulation of Charges

145k11.3(6) k. Proceedings Before

Commissions. Most Cifed Cases

Public Service Commission, in selting varisble
eleciric rate charpeable to alurpinum smelters, was
~ not required to make specific findings 0 explain why
average cost provisions were against public interest
50 a8 to support its abrogation of smelter's contract
for electrical services through cooperative; contract
was for 20 years and contemplated rate changes by
Commission.

19] Public Utilitiés 317A €59169.1

317A Public Utilities
317AHI Public Service Commissions or Boards

317AI1I(B) Proceedings Before Commissions
317Ak169 Orders -

317AKk169.1 k. In Gcnera[ Most Cited
Cases

{Formerly 317Ak169)
Generally, utility contracts are subject fo rate changes
ordered by Public Setvice Commission, no matfer
what contracts provide.

[10] Public Utilities 317A €52169.1

3174 Public Utilities
317AH] Public Service Commwsnons or Boards
317ALU(B) Proceedings Before Commissions
T 317Ak189 Orders
317Ak169.1 k. In General. Most Cifed

Cases
{Formerly 317Ak169)

Prior approval of contract and utility rate does not

estop Public Service Commission from subsequently

changing rate.

a1 Electricity 145 €211.3(6)

145 Electnmty
145%11.3 Regulation of Charges

145k11.3(6) k. Proceedings Before

Commissions. Most Cited Cases

Public Service Commission's order setting variable
electric rate charpeable to aluminum smelters was
sufficiently saturated with details and findings to
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explain why average cost provisions were against
pitblic interest to support its abrogation of smelter's
contract for electrical services through cooperative;
order was unequivocal about magnitude of problems
confronting electric wutility, aluminum smelters, and
other customers and potential impact on public and
entire region of western portion of stale was
identified.
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Paul E. Reilender, Jr., Asst. Attys. Gen,, Utility &
Rate Intervention Div., Frankfort, for Com. of Ky.
thru Utility and Rate Intervention Div.

" Before HOWERTON, C.J, and WEST and
WILHOIT, JJ. -

HOW]:RTON Chief Judge.

National-Southwire Aluminum Company (NSA)
and Alcan Aluminum Corporation (Alcan) appeal
from a judgmemt of the Franklin Circuit Court
affirming an order of the Public Service Commission
(PSC) ip. Case No., 9885. The order established fixed

' rates for all electric power sold by Big Rivers Eleotric
Corporation (Big Rivers), except for the electricity
sold to the two aluminum smelters. For them, the
PSC established a variable electric rate, based on the
flactuating world price of aluminum. The two
appeals bave been consolidated for our review.

_ The two aluminum companies preseat nine
. allegations of error.. While there are basic similarities
in their arguments, each party has presented
somewhat different - claims - of error, avoiding
considerable duplication. NSA's lead argument is that

the new electric rates were established to satisfy the'

debts of Big Rivers rather than to require its
customers to pay.for what was actually “used and
useful” of Big Rivers' excessive generating capacity.
NSA's remaining arguments are that the PSC's order
is not supported by findings, that it resulted from
external pressure from the Rural Electrification
Administration (REA), that the order failed to follow
or comply with an earlier order of the PSC, and that
the variable rate is discriminatory.

Alcan's maln arguments follow by attacking the

use of a variable rate, which it claims (1) violates
Rentacky statutes and (2) is discrimipatory. Alcan
‘also contends that the new order abandoned the
standards established by the eatlier PSC order
without explanation of prior notice. The  final
argument is that the new rate abrogates Alcan's
. contract with the appellee, Henderson-Union Rural
Electric Cooperative Corporation. When . analyzing
these issues, we will copsolidate them as may be
appropriate.

" We have reviewed the essential portions of the
enormous record in this case, and we have considered
the excellent briefs-and appendices furnished by all
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parties. We have also heard the oral arguments of
counsel, of which we have the added benefit of a
video tape -recording for referral. After serious
consideration of all of this data, a majority of this
panel concludes that the judgment of the Franklin
Circuit Court must be affirmed. The statutory duty of
a reviewing court is to consider if an order of the PSC
is unlawful or unreasonable. KRS 278.410. Lexington
Telephone Co. v, Public Service Commission, 311
Kv. 584, 224 SW.2od 423 (1949). Neither the
Fraeklin Circuit Court nor this Court have found any
clear and convincing proof that the PSC's order
violated either standard.

FACTUAL BACKGROUND

‘Big. Rivers is a ndo-profit, non-stock rural
clectric generation and transmission cooperative
which serves approximately 75,000 customers in
Western Kentucky, NSA. *507 and Alcan arc Bip
Rivers' two largest customers. At the time the PSC
issued its order, the two smelters regularly purchased

_approximately 70 percent of Big Rivers' total

electrical output, making NSA and Alcan dependent
upon Big Rivers, and Big Rivers dependent upon the
aluminum companies.

In 1980, Big Rivers applied for a cedificate of
convenience and necessity to construct two new coal-
fired generators to be known as Wilson 1 and 2. A
certificate - was issued authorizing construction of
both plants, and construction began on DB, Wilson 1
on Jume 20, 1980. REA funded the project
Anticipated growth in Western Kentucky did not rise
ag expected, and it was soon determined that the ioad
requirements for Big Rivers' service area would not
need the additional capacity of Wilson 2. That
portion of the pro;ect was cancelled.

As Wilson 1 neared completion in Apnl 1984,

"Big Rivers filed for a rate increase with the PSC in

Case No. 9006. NSA and Alcan quickly claimed that
any rate increase would jeopardize their continued
ability to operate. Big Rivers withdrew that rate
request; but, in November 1984, it again filed for a
rate increase in Case No. 9163, offering to exclude
the cost of Wilson 1 from the proposed increase. The
two aluminum  companies agam opposed  this
proposal, and the PSC denied any increase,

Big Rivers was unable to pay its obligations to
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REA, and in January 1985, REA declared all
outstanding debts to be due and demanded full
payment, It also instituted foreclosure action in the
U.S. District Court of the Western District of
Kentucky. Big Rivers' debts were approximately 1.1
billion dollars.

In October 1985, NSA filed an action with the
PSC requesting a decrease in electric rates. This case
was assigned No. 9437, The electric rates in 1985
were approximately 26 mils per kilowatt hour. As
Big Rivers had not been allowed any rate change for
several years, and since its {inancial fortunes were
sinking, it again filed for a rate increase on Aungust 7,
1986. The two actions, ane for an increase and one
for a decrease, were consolidated and designated

‘Case No. 9613.

Wilson 1 was now complete and in operation.
The foreclosure action was -alse pending, and Big
Rivers and its creditors were attempting to negotiate
a debt restructuring plan which also became a focal
point of the hearing before the PSC. The purpose of
the workout plan was to-reduce the amounts required
for debt service, to provide rates that would preserve
the economic viability for the smelters, and to lead to
the setflernent of the foreclosure action.

The P5C denied the rate relief requested in Case

No. 9613 on March 17, 1987, but-at the same time, it

established a new case, No. 9885, to investigate Big

Rivers' wholesale olectric rates. Big Rivers began its

efforts to prepare a revised workout plan with REA
and to redetermine its needs for new rates.

. On July 20, 1987, Big Rivers filed with the PSC-

its compliance report, a business plan, and a revised
workout plan, together with suggested tariffs and
supporting data, and it also suggested that a variable
raie be determined for the two aluminum smelters. It
is interesting to note that the original idea for ‘the
vatiable rate was suggested by experts on behalf of
the aluminum companies. The new proposed workout
plan between Big Rivers and its principal creditors
{REA and two New York banks) was to expire on
August 10, 1987, In this plan, the creditors agreed to
a debt service shortfall of 350 million dollas. Interest
rates were to be lowered and payments extended over
" alonger term. ‘

When the PSC established Case No. 9885, it
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ordered the parties to negotiate and attempt to work
out 2 settlement. This proved to be too difficult,
however, and the PSC began taking a more active
role in order to strike a balance between the
conflicting interests. The PSC refained a special
counsel and employed experts to audit Big Rivers,
NSA, and Alcan. It also retained an expert to evaluate
and design appropriate tariffs for the smelters. The
*508 hearings were held in Frankfort from August 4
through August 6, 1987. '

The enfire record, including the previdus cases,
was incorporated by reference for Case No. 9885,
The PSC's order in Case No. 9613, establishing 9885,
allowed four months for study and negotiation, and
the order provided that fair, just, and reasonable rates
would be expeditiously set at the end of that four-
month period. The order in 9885 was entered on
August 10, 1987, the date the proposed workout plan
with the creditors was to expite.

A fact of uncertain significance, but about which
NSA and Alcan complain heavily, is that on April 9,
1987, REA placed an embargo on all cooperative
loans which might otherwise be available to various
operations in Kentucky. This was done during the
time for sudy and negotiation, and during the time of
the pending foreclosure. The PSC acknowledged that
the embargo was an external factor to be dealt with,
but it also determined that the embargo was not a
controlling issue. NSA sought to delay any hearing to
finally resolve the question of rates intil REA lifted
its embargo, but the. PSC denied that request. '

PSC's Order in Case No, 9885

Since the order in 9885 i3 being challenged, it is
essential for this Court to briefly summarize some of
its major points. It acknowledged that the case was
quite complex, that Big Rivers was in arrears on its
debts by approximately 1 billion dollars, and that its.
assets were involved in a foreclosure action, The

- order expressed that the economic future of Western

Kentucky was linked to Big Rivers, and the PSC
indicated that the long-term existence. of NSA and
Alcan must be considered. The PSC then sought to
weigh and balance the competing and conflicting
interests.

- In Case No. 9613, the PSC refused to apply the
concept of “used and useful” exclusively, and it did
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not indicate it would apply. any other single, rigid
standard. The controlling standard for rate
determination is found in KRS 278.030(1), and that
standard is “fair, just and reasonable rates.” The PSC
claims that its order in Case No. 9885 attempted to
balance the equities and to reach a fair, just and
reasonable resuit. In balancing the interests, the PSC
considerad in No. 9613 and No. 9885 the proposed
workout plan, the condition of Big Rivers, the
condition of the aluminum smelters, the role of REA

and the smelters in deciding to build Wilson 1, the’

interests of the residential and other rate payers, and
the fact that Big Rivers is a cooperative owned by its
members who are its costomers.

The order in Case No. 9885 does not rely on
cash flow targets, but on a minimum debt service
schedale. The order ackoowledged that REA apreed
to a debi service shortfall of 350 miilion dollars and
that the revised plan should not require additional
rate increases for debt service during the term of the
plan. The PSC also anticipated that off-system sales
of electricity would grow and help in the payment for
the system and its operation. The PSC acknowledged
that the off-system projections appeared to be
realistic in the new plan.

The PSC specifically “found” that the inclusion
of variable aluminum smelter power rates arve an

" . important new feature which will make it more likely

that the smelters will stay in business when
aluminum prices are low. There was testimony in the
record that a variable rate would greatly assist the
smelters in weathering the down turms in the
-aluminum market which are an inevitable part of a
highty-cyclical industry.

The PSC also found that Big Rivers' future
solvency was inextricably linked to the health of the
smielters. It concluded that the new rate structure
provided a fair resolution of Big Rivers' financial
problems and that it provided just and reasonable
rates for its customers. The order clearly did not
approve everything that Big Rivers requested, and we
" note that Big Rivers was a complainant with NSA
and Alcan when the case was filed in the Franklin
Circuit Coust.

The PSC further found that the flexible rafes

were based on findings of what NSA should pay, and-

riot on what it merely could *809 pay. The PSC
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determined that the existing rates established in 1981
were “unjust, unreasonable and insufficient.”

As to the flexible rate, the PSC indicated “the
rate is likely to produce, over time, the same amount
of revenue that would be produced under a -
conventional, flat rate. NSA's witness, Dr. Howard V.
Pifer T, testified that ..as an alternative, the
commission could set innovative rates for the
alumintm smelters which link electricity prices to
alumipuma  prices’”  Other  witnesses  also
recommended the variable rate, and the PSC found
that if either smelter closed due to 2 burdensome flat
rate during a recession, the consequences for Big
Rivers and the other customers would be disastrous.

In establishing a variable rate to be paid by the
aluminum companies, the pivot point for electric
rates was 1o be 32 mils. The companies would pay 32
mils per kilowatt at such times as the average world
price for aluminum was 62 cents per pound. For each”
one cent rise in the price of aluminum, the price for
electricity would rise by 0.7 mils to a ceiling of 44
mils. For each one cent fall below 62 cents per
pound, the price for electricity would drop by 0.8
mils per kilowatt to a floor of 18.1 mils. These rates
were less than Big Rivers had requested, but they

- were also higher than NSA or Alcan wished to pay.

The order encouraged Big Rivers and the
aluminutm companpies to continue negotiations, and
the PSC agreed to willingly examine any. proposed
changes. The order also allowed for fiture hearings
to consider such things as inflation or deflation, and
especially changes in the cost of coal.

The PSC determined that the variable rate
formula should produce an excess for the minimum
debt service in the early years when aluminum prices
were projecied to be high, The PST anticipated that
the prices. would become lower in the futore. The
order indicated that the earlier high prices would
allow some early payment of additional principal and
interest. Even if aluminum prices subsequently drop,

and if the debt service lags, the PSC nevertheless

determined that the maximum permissible arrearages
of 350 million dollars would not be exceeded. The
projections for early high aluminum prices have
proven fo be correct. Only time will tell if the prices
will substantially decrease.
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The order required cooperation from all parties.
The overall aim was to balance fairly the needs and
interesis of the generator, the cusfomers, and the
creditors, REA made significant concessions - in
helping to resolve the problems of Big Rivers.

The order in Case No. 9885 required that three
conditions be met before it was placed into effect on
September 1, 1987. First, the creditors had to accept
the revised workout plan and the approved rates.
Next, the foreclosure action had to be dismissed, and
the creditors were required to acknowledge that Big
Rivers was not presently in default. Finally, REA's
embargo of financial assistance for all Kentucky
cooperatives had to be lifted.

In addition to finding that the old rates were
unjust and unreasonable, the PSC specifically found
that the new rates are fair, just and reasonable. It also
specifically found that the revised workout plan will
provide a loog-termn resolution to Big Rivers'
financial difficulties and that the economic stability
of NSA and Alcan will be enhanced by the variable
rates which are tied to the market price of aluminum.

Big Rivers and the aluminum companies filed a
complaint in the Franklin Circuit Court challenging
the order of the PSC. The Franklin Circuit Court
affirméd the order, and the aluminem ¢ompanies
have appealed. Big Rivers is now in the posture of
suppotting the PSC's order.

Judge Graham of the Fraoklin Circuit Court is to
be commended for his thorough and excellent
opinion in deciding this case on August 19, 1988, We
génerally concur with his opinion but, as we have
some differences and as the issues on thiz appeal
have some variations, we will copsider and present
our reasoning for the resolution of each al!egatlon of
e1rox.

STANDARD OF REVIEW

As was mentioned earlier, our standard for
review is set forth in KRS 278410(1). *510 The
statute provides that an order of the commission may
be vacated or set aside only if the court finds it to be
updawful or unreasonable. The parties challenging the
order have the burden of proving unlawfulness or
unrcasonableness by clear and satisfactory evidence.
ERS 278.430. To be held unlawful, the order must
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violate a state or federal statute or constitutional
provision, and an order is unreasonable if it is not
supported by substantial evidence and the evidence
leaves no room for a difference of opinion among
reasopable minds, Energy Regulatory Comm'n v. Ky,
Power Co., Ky.App., 605 S.W,2d 46 (1980).

At the outset, we conclude that the order s fair,
just and reasonable, that the findings are adequate,
and that the order and mew rates are supported by
substantial evidence in this gigantic record. The order
is not arbitrary or unreasonable. The big questions are
whether the order is otherwise lawful and whether it
was adopted in a lawful manner.

THE ISSUES

Among the issues presented and remaining to be
resolved are allegations that the PSC failed to follow
the stattory guidelines, that it denied the aluminum
companies due process of law, and that the order is
discrimpinatory. Alcan also argues that the order
abrogates "its confract with Henderson-Union. Any
one of these allegations, if correct, would be a
challenge io the lawfulpess of the order. We will
consider each of these issues.

L

[11NSA and Alcan first argue that the PSC erred
by setting rates based on Big Rivers' debts without
first considering whether Wilson 1 is an excess,
unneeded facility that is neither used nor useful in
servicing customers. In support of this proposition,
they claim that Kentucky statutes require that rates be
based on a udlity's property value using only the

- assets which are used and useful. They further allege

that Kentucky case law prohibits a wtility from
recovering through its rate structure the cost of
property not unsed and useful. Another related
atlegation is that the PSC and the Franklin Circuit
Court erred in applying a2 portion of the doctrine
found in Federal Power Comm'n v, Hope Notwral
Gas Co. 320 118 591, 64 S.Ct. 281, 88 T.Ed 333
{1944). That doctrine is that it is the result reached
rather than the methed employed which is
controlling.

Although we believe the arguments have some
bagis in our public policy and precedemts, we
nevertheless must conclude that neither the Kentucky
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statufes nor Kentucky case law place such restrictions
on the PSC when fulfilling its duty to establish fair,
just and reasonable rates. We agree that the concept
of “used and useful” has had an application in
Kentucky rate making. To some extent, it appears to
be part of our public policy to insure that utility
consumers do not pay unreasonable rates and that
utilities do not make unreasonable expansions. We do
not agree with the smelters' argument, however, that
somehow the historical concept of “used and useful”
must be given an overriding, all-encompassing
application. A determination of what is wsed and
. useful is one of many factors which should be

considered when establishing rates. We also note that

Kentucky has recognized and applied the FHope

doctrine in some more recent cases. Although it may

appear that the PSC put the cart before the horse
. when it fixed no specific value for the utilify and
- primarily set a rate to satisfy the workout plan, we

nevertheless conclude that the PSC gave adequate

consideration to all applicable factors, including the
used and useful facilities of Big Rivers. This very
unigue factual situation causes us to also conclude
that the PSC must have some flexibility in its efforts
o fix such rates which fairly balance the conflicting
interests of the producer of electricity and the
consumer.

Some states, such as Indiana and Pennsylvania,
apparently continue to require establishment of rates
* which atlow recovery only on the portion of a wtility's
property which is presently and almost completely
used and useful. Federal cases allow individual states

significant latitude in deciding *51% what method

they choose to establish utility rates.

Cur courts are not equipped to establish utility

rates, and we only review the methods and results of

PSC activity. Our role is to ensure that the rates are
lawfully established and that they are fair, just and
reasonable, based on the evidence. KRS 278.030(1).
Our Court's role is also to insure that the conflicting
interests of all parties concerned with utility rates are
fairly balanced. If the PSC accomplishes this, we
have no reason to substitute our judgment or reverse

- the PSC sitoply because it has failed to strictly adhere
to the histoﬂcal concept of “used and useful.”

In Hoecher, “Used and Useful”: Autopsv of a

Rate Maling Policv. 8 Enersy lLaw Journal 303 .

(1987), the author of the article indicates that the
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concept of used and useful is still alive, but it may
not be too well. Close examination of the concept and
a réevalnation of its usefislness has been prompted by
some failed or cancelled nuclear power plants which
1oay or may not have been prudently constructed. In
his conclusion, Hoecher wrote at 333, “... used and
useful cease fo deny utilities access to the ratepayer's
puzse simply because a utility asset was not actively
employed and no immediate service or benefit was

being supplied.” He also concluded at 333:

{Wihen utilities commit capital in reasonably
prudent pursuit of their obligations to invest in future
service and to convey benefits to future as well es
present ratepayers, agencies may decide to afford rate
base treatment or cost of service recovery to
investments not then providing service to consuiners.
Such so-called departures from traditional used. and
useful, whether called risk allocation or something
else, do not often contravene the purpose and
rationale of used and nseful when the interests of the
ratepaying public generally are taken into account.

At 334-335, Hoecher reasoned, “[{]he flexibility
inherent in the Hope formula translates into a myriad

- of ratemaking practices that will seek not only to

insure an equitable exchange of value but to affect
consumption, production, and distribution behaviors,
and even create markets.” The article concludes, at
335 with this statement: “[{he public should indeed
pay for what it gets and get what it pays for. Unless
this is more precisely explained and applied,
bowever, agencies and courts will overlook used and
useful for other teans to accomphsh the pa.rt:cular
end results they desire.”

Although Kentucky statutes contain’ the term
“used and useful,” and some Kentucky cases have
limited rates based on what wids “used and useful”
and not allowed recovery for much excess capacity,
we do not find that our statwtes and cases mandate
such limitations. Indeed, they should not be construed
so restrictively. A strict adherence io “used and
useful” is not necessary for the coutts to determine if
PSC rates are lawful and reasonable. The public will

: be protected by judicial réview, and the ultimate

resilting rate should be 2 1more important
consideration. than some specific, mandated method
for determining it.

The confrolling Statutes for wtility ratermaking
are KRS 278.030(1) and KRS 278.270. KRS
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278.030(1) authorizes utilifies to collect “fair,. just
and reasonable rates.” KRS 278.270 authorizes the
PSC to “prescribe a just and reasonable rate” when it
finds existing rates to be ‘“unjust, unreasonable,
insufficient, unjustly discriminatory or otherwise in
violation....”

KRS 278.290 also pertaing to the fixing of utility

raies. The langunage is broad and generally permissive. -

as to what factors to consider. The only reference to
considering property which is “used and useful” is in
{3). The section specifically applies to rate
investigations for a utility servicing two or mwore
municipalities, and it allows for reasonable
differentials in rates between mmunicipalities, While
one might argue that the statute requires a limit on
rate r covery for assels which are only used and
useful, we find suwch an interpretation to be
unnecessarily and unwisely restrictive.

*512 Alcan attempts fo carry its proposed
statutory scheme a step further by arguing that the
definition of a “system™ in Chapter 279 limits a
utility’s rates to a recovery of what isused and useful.
KRS 279.010{8) provides that a system “means and
includes any plant, works, facilities and propeities,
and all parts thercof and appurtenances thereto, used
or useful in the generation, production, transmission

or distribution of electric energy.” We find no clear

reason from this definition of a co-op “system” which

requires an interpretation that the PSC must value

only property used and useful in setting utility rates,

especially with the concept that only that property
which is fully utilized may be valued.-

In KRS 278.290(1), the lepislature gives this
guidance fo the PSC in establishing value of utility
property in connection with rates. It reads, in past:

In fixing the value of any property under this .

subsection, the commission shall give due

consideration to the history and development of the

utility and its property, original cost, cost of
reproduction as a going concern, capital structure,
and other elements of value recognized by the law of
the land for rate-making purposes.

This appears to afford the PSC broad discretion
in factors to be considered in rate-making. It is
certainly broad enough to consider such things as
replacement cost, debt retirement, operating cost, and
at least some excess capacity in order to insure
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continuation of adequate service during periods of
high demand and some potential- for growth and
expansion, It also allows for consideration of whether
expansion investments were pradently or imprudently
made, and whether a particular wtility is investor
owned or a cooperative operation. Any of these
factors might be extremely sigpificant in varying
sitations when determining what ultimately would
be a fair; just and reasonable rate and would allow for
a balancing of interests.

The aluminum companies argue that Kentucky
case law also prohibits a utility from recovering the
cost of its property not used and usefol. They cite as
their leading case Fern Lake Co. v. Public Service
Comm'n, Ky., 357 SW.2d 701 {1962). Fern Lake
involved an investor-owned water system. It had
developed a system which far exceeded what was
needed. The court did declare that the excess
facilities were not used and useful and did not ailow

-them as a factor in establishing a rate base. The

appellants also cite Blue Grass State Telephone Co.
v, Public Service Comm'n. Ky. 382 S3.W.2d 81
{1964), which reaffirmed Fern Lake.

We believe that neither case is absolutely
comtrolling for various reasons. For one thinp, they
use language such as “should not include,” which is
substantially less than “must not include.” Each case
is also distinguishable in that both wuiilities were
investor-owned rather than cooperatives, neither
utility was approaching bankmuptcy, and an
application of the “used and useful” standard was
somewhat appropriate for those cases. Kentucky is
simply not shackled to a mechanical application of
the used and useful standard,

We find no error by the PSC or the Franklin
Circuit Court in its application of the Hope doctrine.
In Hope, suprg, the opinion reads, at 64 S.Ct. at 287.
“Under the statutory standard of “just and reasonable’
it is the result reached not the method employed
which is controlling. [Citations omitted.] It is not the
theory but the impact of the rate order which counts.”
At least two more recent Kentucky cases have cited
Hope. '

In Commonweaith ex rel -Hancock v. South
Central Bell Tel. Co., Xy., 528 SW.2d 659 (1975,
the court cited Hope and ruled at 662, “one who seeks

o set aside a rate order of a public regulatory body
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much excess exists, we are satisfied with the result.

Having reviewed this case thoroughly, we hold
that the rates in Case No. 9885 are neither unlawful
nor unreasonable. The interests of all parties are
reasonably balanced. Big Rivers is alive and is
providing a good, dependable eleciric system, which
the smelters must have. There is excess capacity to
provide dependable and adequate electricity at times
of peak or extreme demand, and there is potential for
some industral and population growth. The

consumers, who are in essence the owners in this

case, are paying appropriate rates to keep the system
going, and the creditors have contributed a fair share
to help solve the fibancial crisis. .

We affirm on this issue.

I

{21 NSA and Alcan next attack the imposition of
a variable rate. They argue that it violates Kentucky

statutes and that it discriminates against them. We
conclude that there is no statutory violation and that
any discrimination is either too uncertain or that it is
within acceptable limits.

The aluminum companies claim that the PSC
‘erred not ooly in setting a variable rate for them, but
also by establishing the rate at the wrong “pivot
point.” The PSC set the expected average pivot point
at 32 mils per kilowatt when the average world price

. for alumirnm s 62 cents per pound. NSA and Alcan
claim that the pivot point corresponding to the price
non-smelters will pay is 27.6 mils. They then argue
that, over the 10-year life of the ordered rates, they
will pay an extra 76 miilion doi!ars

No one can accurately agree or disagree with
these allegations, as only time will tell the accuracy

of the PSC's estimates or the smeliers’ estimates. The

-variable rate depends on the cwremt price of
aluminum. I the average ptice over the 10-year
period is under 62 cents per pound, the average rate
‘based on the “pivot point” could be less than 27.6

mils. The variable rate drops faster than it rises. ¥ the -

price is below 62 cents per pound, the price of
“electricity may drop to 18.1 mils per kilowatt.
Furthermore, the non-smelter rate-pavers have two
rate increases scheduled during the 10-year life of the
order. Their final rate will be closer to the 32 mils per
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kilowatt.

The expert witnesses attempted to provide an
average payment over ‘10 years to balance what the
smelters and pon-smeler customers pay for
electricity. The variable rate was designed to require
the smelters to pay more for electricity when
alunrinom prices are high, when they likely can
afford to pay more. The variable rate will protect the
smelters from high production costs when aluminum
prices are low. We also note that the PSC encouraged
Big Rivers and the smelters o continue to negotiate 2
settlement of their differences. Yf that does not
happen, and if the wvariable rates prove to be
unrealistic and unreasonable, the PSC may reopen the
case. We find nothing unlawful or unreasonable in
the order.

By selling 70 percent of its output to NSA and
Alcan, Big Rivers is definitely linked to the |
aluminum business. The fortunes of the producer and
the consumer are dependent on each other. The
variable rate is a rcasonable effort to protect the
interests of each. As counsel for the PSC argued, the
smelters and Big Rivers have been living topether
from the beginning, and they have now been married.
In Case No. 9163 in 1985, NSA's expert witness
recommended that the PSC adopt a “rate which

fluctoated with the spot market price of aluminum.”

In 9885, the PSC agreed to do that.

Even if some discrimination actually exists,
Kentucky law does not prohibit it per se. According
to KRS 278.170(1), we only prohibit “unreasonable
prejudice or disadvantage” or an “unreasonable
difference.” KRS 278.030(3) allows reasonable

 classifications for service, patronms, and rates by

considering the “nature of the use, the quality used,
the quantity used, the time when used ... and any
other reasonable consideration.”

*515 Although the smelters buy electric power
in large quantities, they place a big demand on Big
Rivers to provide continuous uninterrupted service
and to be ready to make available on demand
enormous amounts of energy. Wilson 1 gives Big
Rivers the ability to do this, and NSA and Alcan must
help pay for it.

Perhaps the leading case on rate discrimination is
Loyisville & Jefferson County Met Swr. INst v,
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Joseph E. Seagram & Sons, 307 Ky. 413,211 8.W.2d
122 {1948). Several sewer cnstomers challenged the
new rates on the basis that they were discriminatory.
At 211 S8 W.2d 125, the opinion reads, “.. if the
validity of the Board's action be fairly debatable its
judgment must be allowed to prevail against the
objection that the classification is discriminatory.”
The opinion adds that the Meiropolitan Sewer
District was vested with legislative and
administrative discretion. The PSC, likewise, has
legislative and administrative discretion. Its variable
rate and special clagsification for the smelters is fairly
debatable as being sound and reasonable for all
concerned. We will not disturb that decision.

1.

{3] NSA claims that its dué process rights were

violated becanse the PSC established the new rates

under extreme éxternal pressure from REA. NSA
argues that its most essential right is to have an
impartial tribupal in fact and appearance. We
certainly cannot disagree, but when we consider the
totality of the circumstances in this case, we need not
Teverse the PSC order or the Franklin Circuit Court's
jndgment on this pround. Likewise, we see no
necessity of remanding the case for a new hearing

which may or may not be capable of happening
without pressure.

Certainly, there was pressure to settle this
nightmare. Big Rivers was in default. REA had filed
a foreclosure action, and it had placed an embargo on
loans to Kentucky cooperatives. Howsver, no one has
accused the REA of any wrongdoing, as it was
merely pursuing its rights as 2 creditor.

- The potential consequences of this situation for
all parlies and for Western Kentucky were
monstrous. We note, however, the pressure was not
coming completely from REA and the circumstances
croated by its actions. NSA applied its own pressure
with threats to close its smelter and with its letter
writing and newspaper attacks.

{4] During oral argument, we also leamed that
the PSC had engaged in some ex parte éfforts to
resolve the problems in this case. In some situations,
such action might be condemnable, but it appears that
the PSC's ex parte efforts were done with each of the
parties, and such efforts were basically for purposes
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of mediation and fact finding, We find no reversible
error resulting from this activity.

Although open hearings and some adjudicating
are involved, rate making is basically a legislative
function, Commonwealth ex rel. Stephens v, South
Central Bell Tel. Co., supra, held that courts need not
inguire into the wisdom of legislative procedures,
unless they are tainted by malice, fraud or corruption.
We are primarily concerned with the product and not

" with the motive or method whick produced it

Louisville & Jefferson Co. Met. Swr, Dist., supra. We
find no taint of fraud, malice or corruption by the
PSC, and none is alleged. Rather, we should
commend the members of the PSC and their counsel
for the product they finally hamered out.

'NSA may reasonably argue its suspicion of an .
impartial tribunal, but the facts just do not support
any actual wrongdoing by the PSC. REA agreed fo
fower its interest rate and to a longer payout. The
PSC witkheld the rate relief until REA lifled its
embargo on Kentucky loans and dismissed .its -
foreclosure action against Big Rivers. The new rates
were less than requesied by REA and Big Rivers to
satisfy their workout plan. There is no evidence that
the order in 9885 was tainted by any special dealing
between the PSC and REA, or between the PSC and
any party.

We will not dispute the fact that it would have
been better if the rates could have *516 been fixed
without the atmosphere of the embargo or the
foreclosure, but RBA could not have been forced to

- .drop either action. If the PSC and REA had merely

remained at cross purposes, the foreclosure could
have been finalized, and it is possible that the REA
coukd have taken over the utility and fixed its own
rates. Arkansas Electric Cooperative Corp. V.
Arlansas Public Service Comm'n, 461 U.S. 375, 103
S.Ct. 1905, 76 L.Ed.2d 1 (1983).

Even with pressure from all sides, the PSC
wisely moved forward on schedule to obtain quick
finality in establishing the rates, and it was able to
balance the interests of all parties.

Iv.

"[5] Another issue alleging a denial of due
process is raised by NSA and Alcan. Both argue that
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the PSC changed the standards for fixing rates as set
out in the order for Case No, 9613 without any notice
or explanation of how the rates would actually be
fizxed in Case No. 9885, NSA firther alleges that the
changes resulied from the extreme external pressure
applied by REA. We disagree and find no reversible
SITOT.

This argument continues to complain about the
fact that the new rates require the rate-payers 1o pay
for the excess capacity of Wilson 1. The PSC did set
the new rafes high enough to give Big Rivers a
reasonable chance to pay its debt to REA under the
terms of the new workout plan; but, since we have
already decided that neither our Kentucky statutes
nor our Kentucky or federal decisions require the
smelters' restricted application of “used and nseful”
in rate-making, we will not discuss that point again.

[6] While we agree that a party is entitled to
« know the issues on which the decision will turn, the
PSC had so many options available for rate-making
that it is- difficult to appreciate the charge that it
- changed the rules. A determination of what facilities
are “used and useful” is only one of the mény factors
which may be considered in establishing rates.

The order in 9613 rsjected the argwment that

rate-making is siraply an exercise in applying.a “used
and useful” standard. NSA and Alcan were put on
notice - of that fact when the PSC provided, *“[wle
must carry out’ a complex balancing of equities in

allocation of risk” This is what was finally

accomplished in 98835.

We also fail to see how the authorization of rates
sufficient to satisfy a debt service is a total departure
from precedent. Cooperative utilities are similar to
publicly-owned utilities as being treated differently
from for-profit, invester-owned utilities. In City of
Covington v. Public Service Comm'n, Ky.. 313
S.W.2d 391 (1958), the court wrote, at 393-394:

in the case of publicly-owned uilities, it appears
that the trend is to determine revenue requirements
on the basis of actual cash needs. {Citation omitted.]
Under this approach, a municipally-owned utility
with a bonded indebtedness must be allowed to
charge sufficient rates to meet the interest and
amortization requirements of its debt. [Emphasis in
original :
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[71 While we are aware of differences in the way
this rate request has been approached in the four or
five times it has been before the PSC, we find no
unreasonable  inconmsistencies  or
arbitrariness. Although we expressed some criticism

- of the PSC's methods in this case and suggested some

other methods for most utility rate-making, the PSC
has many appropriate rate-making methodologies
available to it, and it must have some discretion in
choosing the best one for each situation. Citizens
Telephone Co. v. Public Service Comm'n. Kv., 247
8.W.2d 510 (1952). Again, we must lock more to
whether the result is fair, just and reasonable rather
than at the particular methodology used to reach the

 result,

V.

[8] The final ground for reversal is argued
primarily by Alcan. It claims that the PSC made no
specific findings to support its abrogation of Alcan's
contract for electric service through Henderson-
Union, *517 The contract provision. for rates
specified that they would be based on “the average
cost of capacity and energy,” Alcan argues that the
new variable rate abrogates the coniract and that
Kentucky law requires specific findings to explain
why the average cost provisions are against the
public interest, citing Pearl v. Marshall Ky.. 491
S.W.2d 837 (1973). We find no reversible error.

Although NSA  and Alcan have direct
transmission lines from Big Rivers, each has a
contract with a cooperative for the purchase of
power. NSA buys- power through Green Rivers
Electric Corporation and Alcan purchases its
electricity through Henderson-Union Rural Electric
Cooperative Corporation. Both contracts permit the
PSC to establish rates, Each contract provides in part

- that rates for electric service are subject “to such

changes as may be authorized into effect from time 10
time by the Kentucky Public Service Commission.”

[91[10] The contracts were for 20 years and they
contemplated rate changes by the PSC or changes
due to a “force majeure.” Furthermore, Kentucky law
generally holds utility confracts are subject to rate
changes ordered by the PSC, no matter what the
contracts provide. Beard of Education of Jefferson

County_v, William Dohrman, Inc., Ky.App.. 620

S.W.2d 328 (1981). Also, a prior approval of a

T e
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contract and rate does mot estop the PSC from

subsequently changing the rate. Flern Lake Co. v.

Public Service Comm'n, supra.

[11] Although we do not agree that a rate change
in this case required a “public interest” test with
supporting findings, we nevertheless conclude that
the PSC order in 9885 is sufficiently saturated with
details and “findings” that such a test would be
satisfied. The order was unequivocal about the
magnitude of the problems confronting Big Rivers,
the aluminum companies, and the other customers,
The potential irpact on the public and the entire
region of Western' Kentucky was identified. The
economic future of the area and the joint survival of
Big Rivers and the smelters was at stake, The PSC
stated that its fundamental responsibility was to seek
“a solution that would fairly balance the interest of ail
partics.” We believe that the PSC's actions certainly
considered and satisfied the “public interest.” '

The Franklin Circuit Court correctly determined
that the order of the PSC in Case No. 9883 was
neither unlawful nor unreasonable, and we affirm that
judgment,

WEST, 1., concurs.

WILHOIT, I., conours in part, dissents in part, and
files a separate opinion, WILHOIT, Fudge, concurring
in part and dissenting in part.

With great reluctance I respectfully dissent in
part from the majority opinion. This reluctance
springs from an appreciation of the enormity and
immediacy of the problem which this case presented
to the Pablic Service Commission (PSC) and the
impressive efforts of that body to reach an equitable
solution, not fo mention the thoughtful consideration
given to those efforts by the Franklin Circuit Court
and the majority here. I do so only because | believe
the method by which the rates were reached appears
to bave failed to take into account important and

well-established public policy and because of this -

failure, it is impossible for a reviewing court to
ascertain whether the rates fixed are “wnlawful or
unrgasonable.” KRS 778 410(1).

1 recognize. that rate theory, in determining the
value of a rate base, is not as important as the results
actually achieved by the rate order. See City_of

Lexington v. Public Service Commission, Ky., 249
SW.2d 760 (1952}, overruled on other grounds,
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Stephens v, Kentucky Utilities Co., Ky.. 569 S.W.2d
155, 159 (1978). Still, the reasonableness of a rate of
return to a utility cannot be decided in isolation from
the rate base to which the return is applied, see
Citizens  Telephone  Co. v,  Public Service
Commission, Ky..- 247 SW.2d 510 (1952);
Commonwealth ex rel. Hancock v. South Central Bell
Telephone Co., Ky.. 528 S.W.2d 639 (1975), so that
what investment is included in the rate base, as
opposed to the formula used to evalvate the #5138
investments, is of critical importance to a proper
determination of the reasonablencss of a rate. What
the PSC appears to have done in setting the rate base
here is to bhave incladed in the base investment in -
property which under established public policy
should not be included; although it might be argued
that the PSC never did establish a rate base, but
merely decided on what it was convinced was the
most equifable way to retire the debt incurred by Big
Rivers. Cf Citv_of Covington v. Public Service

- Commission, Ky, 313 SW.2d 391 (1938). In any

event, in the March 17, 1987, order it concluded,
correctly I believe, that “[rlate base and debt service
coverage for a cooperative utility must be determined
by applying the same standards applicable to
investor-owned utilities.” In fact, it would be hard to

“quarre] with the PSC's recitation in that order of what

its guideposts should be in setting a new rate for Big

. Rivers. Yet the resulls it reached in Case No. 9885

strongly indicates that it lost sight of at least one such
guidepost of particular importance.

It is “whistling in the dark™ to suggest that the
concept of “used and useful” {s no longer of much
momeat in our public policy when it.comes to setting
utility rates, Our statutes aud case law, some of which

. are cited by the majority, as well as a history of

rulings by the PSC itself, are indicative of an
cstablished publie policy that only those investments
by a utility, which were prudenily made and which
are used and useful in furnishing service to the rate-
paying public, are to be included in the rate base for
fixing the rates to bo charged by the utility.
Accepting that the PSC has found in a somewhat
converse fashion that Big Rivers has met its burden
of showing the investment in the Wilson Generator to
have been prudent, the inquiry must then focus on the
“used and useful” requirement for inclusion of assets
in rate base. From the record before us, this step in
the rate-setting process appears ultimately to have
been discarded by the PSC.,
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“IFlair, just, and reasonable rates for the services
rendered,”KRS _278.030(1), by a utility’ are not
established simply by setting a rate which bankrupts
neither the utility nor its customers, the ratepayers.
Just as a utility should not be denied a fair return on
its investment properly included in rate base, so a
customer or consumer shounld not be required to pay
for investments made by the utility which are of no
benefit to the consumer. The “wsed and useful”
concept protects against rates based wupon such
“useless” investments. : '

!

“Used and useful” as it now exists i our public
policy, and as it has come to be applied by our PSC
and in a number of other jurisdictions, is a more
flexible concept than the appellants believe. In my
opinion, it would not operate to necessarily exclude
from rate base any and all of the investment made in
the Wilson generator. Blue Grass State Telephone
Co. v. Public Service Commission, Xy.. 382 S.W.2d
81 (1964), recognized that rate base should be
“adjusted accordingly” as “the facilities purchased
are not entirely usable,”id at 82. The clear
implication from this case is that such assets are
includible in rate base to the extent they are *“usable”
for the benefit of the ratepayers. There is ro dispute
that all of Big Rivers' investments in generators,
including the Wilson Generator, is being “used.” The

as yet unresolved question is the extent to which

those tnvestments are “useful.” The method by which
the PSC makes that determination should be left to its
expertise, provided the method is fair and reasonable,
See, e.g., Philadelnhia Electric Co. v. Pennsylvania
Public Utility Commission, 81 Pa.Comnyw,. 325, 433
A2d 620 (Palommw.Ct1981), It cannot simply
disregard the “uged and useful” standard in arriving
at an end result which it deems reasonable.

I must confess that I am puzzied by the: PSC's
and the majority's fascination with Federal Power
Comm'n v. Hope Notwral Gas Co., 320 U.8. 591, 64
8.Ct. 281. 88 L.Ed. 333 (1944), interpreting the “just
and reasonable” standard of the federal Natural Gas
Act. That case was decided almost 10 years afier our
~ statutory provision allowing “fair, just and reasonable
rates” was enacted and almost 20 years before Fern
Lake Co. v. Public Service Commission, Ky., 357
S.W.2d 701 {1962}, citing *519 with approval Public
Service Commission v, Montang-Dakota  Utilities
Co., 100 N.W.2d 140 (N.D.1959). Simply put, the
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Hope decision has no bearing whatsoever on the
“ugsed and useful” concept which is a part of our
public policy. The majority decision in Jersey
Central Power & Light Co. v. Federal Energy
Reeulatory _ Commission, 810 F2d 1168
{D.C.Cir.1987), not only offers no binding precedent
on this guestion, but fails to furnish perswasive
precedent as to why our policy, which forces an equal
balancing of the right of the public to be served at a
reasonable charge against the right of the utility to a
fair return on the value of its property used in that
service, should be exchanged for a policy more
heavily weighted toward ensuring investors a réturn
on their investroent.

I concur with the majority that a variable rate for
the appellants upon the facts presented would not be
unlawful or unreasonable.

I would remand this case for a setting of rates
based upon a rate base determined in accordance with
the public policy of Kentucky.

Ky.App.,1990.

MNational-Southwire Aluminum Co. v. Big Rivers
Elec. Corp.

113 P.UR.4th 89, 785 8.W.2d 503

END OF DOCUMENT -
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Hre Louisville Gag and Electric Company
Case No. 2004-00459
Case No. 2004-00460

Kentucky Public Service Commission
April 15, 2005

BY THE COMMISSION:
¥1 ORDER

On December 1, 2004, Loulsville Gas and Electric Company ('LE&E') and Kentucky
Utilities Company ('KU') tendered for filing applications for approval of tariffs
which are designed to pass through to their respective electric customers the net
revenues and net expenses resuliting from the wholesale energy market tariffs
adopted by the Midwest Independent System Operator, Inc. ('MISC '}. The proposed
tariffs are to operate as monthly surcharges imposed upon all customers' bills and
are to reflect only the MISO revenues and expenses that are not already included in
existing base electric rates. The applications state that the actual charges ox
credits to customers® bills will vary monthly, but the expectation is that the
combined LG&E and KU customer billings will increase by %7 million annually.

. By Order gdated December 22, 2004, the Commission noted that LG&E and XU have
requested approval of the MISO cost surcharges as 'Just and reasonable' and as
'complements' to thelr existing rates, although -they do not clain that their

“existing rates are not fair, just, and reasonable. The Commission further noted
that the applications contain absolutely no financial information or exhibits to

. demonstrate that LG&E's or KU's existing rates are insufficient te allow full
recovery . of all MISO costs not already included in existing rates.

The December 22, 2004 Order raised the issue of whether the pending applications
are actually attempts to obtain general adjustments in the existing rates of LG&E
. and KU without ¢complying with the minimumm filing requirements set forth in
Adminigtrative Regulation 807 KAR 5:001, Section 10. That Order established a
schedule for the parties to file briefs on the issues of whether the Commission has
the authority to. corngider the pending applications absent compliance with 807 XAR
5:001, Section 10, and whether the pending applications should be consolidated with
the rehearing issues pending in LG&E's and KU's respective rate cases. [FN1]

Intervention was requested by and granted to the Office of the Attorney General
C(*AGt)} and Kentucky Industrial Utility Customers ('KIUC'). Each of those parties
filed an initial brief and a reply brief, while LG&E and KU filed a response brief.

~The AG and KIUC argue that the pending -applications are single-issue rate cases
and that there is no statutory authority for the Commission to engage in
gingleissue rate-making. They both cite KRS 278.192, which requires a utility rate
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application to utilize either an historic test period or a forward-looking fest
period, and note that the pending applications do not utilize any test period.
References are also made to Administrative Regulation 807 KAR 5:001, Sectien 10,
which specifies the financial information that must be filed to support a rate
application, and the absence of compliance by LG&E and KU with that regulation.

LO&E and KU argue that the Commission has broad implied authority to approve the
proposed rate surcharges pursuant to KRS 278.030, which reguires rates to bhe fair,
just, and reasonable. They claim that the Commission has numerous times over the
vears exerciged its authority to approve rate mechanisms to track costs such as
fuel and purchased gas, which are similar to the request here to track MISO costs
and revenues. LG&E and KU further claim that new rates can be filed and implemented
pursuant to the Commission's regulation governing tariffs, 807 KAR 5:006, without
the need to comply with the regulation applicable to rate adijustments, 807 KAR
5:001, Section 1. They also cite a number of prior Commission decisiong which
stated that applications for approval of new rate tariffs, as opposed to changes in
existing rate tariffs, were not general adjustments in rates and need not comply
with the filing requirements in 807 KAR 5:001, Section 10. Finally, LG&E and KU
reguest alternative relief in the foxm of an accounting deferral to establish a
regulatory asset/liability for the unrecovered MISO revenues and expenses in the

event the Commission determines that the pending appllcatlons cannot be conSLdered
on their merits.

*2 In his reply brief, the AG argues that the Commission cases cited by LG&E and
KU should not now be relied upon because the Commission acted in excess of its
implied authority.in those cases and no court has considered the extent of the

Commission's authorlty under KRS 278.030({1) to accept single-issue rate
T applications. The AG argues that LG&E and KU have falled to demonstrate that th@zr
exigting rates are no longer fair, just, and reasonable due to the material
financial impact of the unrecovered MISO revenues and expenses.

KIUC's reply brief argues that the Commission cases cited by LG&E and KU are not
controlling precedent because they involved gas supply clauses or a profit-sharing
provision, rather than the simple pass through of high costs and low revenues that
will always result in higher charges to ratepayers.

Based on the evidence of record and being otherwise sufficiently advised, the
Commission finds that LGEE and KU have proposed to implement rate surcharges to
recover certain MISO-related revenues and expenses. For calendar yesx 2005
{annualized), LG&E and XU project that $7 million of additional revenue will be
collected from ratepayers under the MISO surcharges. [FN2] On a per customer basis,

LG&E and KU estimate the monthly impact to be an additional $0.20 for 1,000 kw
- ugage., [FN3]

" The proposed MISC surcharge tariffs are appended to the applications as Exhibits
CRMC-1 for LG&E and RMC-2 for KU. The texts of both surcharge tariffs state that,
tThe monthly amount computed under each of the rate schedules to which this
mechanism is applicable shall be increased or decreased by the [MISO surcharge},'
and that the MISO surcharge is applicable '[i}n all territory served,' and is
available '{tlo all Standard Rate Schedules and Pilot Programs. ' Thus, the MISO
surcharges are intended as mandatory, not optional, rates and they are to be
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charged to every customer under every rate schedule.

The issue now before the Commission is whether the applications can be accepted as -
tariff filings or whether they must be dismissed as general adjustments in the
existing rates, which do not comply with the minimum filing requirements get forth
in 807 KAR 5:001, Section 1{. By proposing to implement MISO surcharges, LG&E and
RU are seeking to increase their combined revenues by $7 million annually by
charging this surcharge rate to all existing customers. The statutory definition of
'rate' is very bread and includes ‘any individual or joint fare, toll, charge,
rental, or other compensation for service rendered or to be rendered by any
utiliity....* KRS 278.010(12). The MISO surcharge is clearly a ‘rate,' since it will
‘ohligate each customer to pay additional compensation for the service rendered by
LG&E and XU. and since this new rate iz to be charged to each customer in each
existing rate class, the result will be that LG&E's and XU's existing rates will be
adjusted by the addition of the MISO surcharge. Thus, the pending applications are
proposing general adijiustments in the existing rates of LG&E and KU. For the
Commission to process those applications, LG&E and KU must satisfy the minimum
filing requirements set forth in 807 KAR 5:001, Section 10.

*3 By enacting KRS Chapter 278, the Kentucky General Assenbly adopted a
comprehensive scheme for regulating the rates and service of utilities. Every
“utility has the right, under KRS 278.030(1), to charge rates that are 'fair, just
and reasonable.' If a utility believes its existing rates are not falr, Jjust, and
reasonable, it has the right to file with the Commission new rates pursuant to KRS
278.180 and 278.190. When a utility chooses to file new rates that are to be
charged to all existing customers, those new rates constitute a general adjustment

_in existing rates and the filing must be supported by all information specified in
807 KAR 5:001, Section 10.

Except as specifically provided for in KRS Chapter 278, no utility has the right
to file an application to. increage its existing rates absent compliance with 807 |
KaR 5:001, Section 10. This principle was affirmed by the Kentucky Supreme Court
‘when it upheld the constitutionality of the environmental surcharge statute in
Kentucky Industrial ytility Customers v. Kentucky Utilities Co., Kyv., 983 S.W.2d
493 (1998). That statute, enacted in 1992 as KRS 278.183, expressly authoriszed a
utility to apply for a surcharge to recover gqualifying environmental costs not
already included in existing rates without having to either show that its existing
rates are not fair, just, or reasonable or comply with the minimum filing
requirements of 807 KAR 5:001, Section 10. .

In discussing the rate-making procedure under KRS Chapter 278, the Supreme Court
stated as follows: )

Prior to 1992, a utility could increase its rates only pursuant to the Fuel
Adjustment Clause or as a general rate case. A general rate case pursuant to KRS
278.190 is a lengthy procedure in which a new base rate is approved only after
thorough examination of all operations and costs by the PSC. .In 1992, the General
Asgembly enacted the statute involved in this casé [KRS 278.183]1 which allows
utilities to use Kentucky coal and collect the costs of cleaning high sulfur coal.
The effect is that the stafiite provides an alternate procedure to. increasing the
base rate by allowing utilities to recover the costs of environmental compliance by
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means of a surcharge rather than by opening a general rate case.

Td. at 496-497. The General Assembly has similarly authorized limited alternative
procedures to a general rate case for a utility to recover certain specified costs,
such ag: wholesale increases in water and sewage costs (KRS 2378.012); the
Commission's annual assessment and consultant costs (KRS 278.130); and demand-side
management costs (KRS 278.285) . However, no such statutory authorization exists for
the recovery of MISO costs absent a general rate case.

The Commission agrees in principle with the argument of LG&E and KU that, under
KRS 278.030(1), we possess broad implied authority to adopt rate gurcharges if they
are found to be 'fair, just and reasonable.' However, zbsent specific statutory
authorization, the Commission can only exercise its authorlty to adopt rate
surcharges in the context of a general rate case.

*4{ The Commission further finds that neither the arguments raised nor the
Commission cases cited by LG&E and KU are contxolling or persuasive. A utility's
compliance with the Commission's tariff regulation, 807 KAR 5:006, does not obviate
~ the need to comply with all other agplicable regulations. Absent compliance by LG&E

and KU with 807 KAR 5:001, the Commission has no evidence to determine whether the
ex1st1ng rates are fair, just, and reasconable, or whether the proposed rates are
fair, just, and reascnable. Such a determination by the Commission of 'falr, just
and reasonable' rates is mandated by KRS 278.030(1l). The expedited recovery of fuel
costs under a fuel adjustment clause lg specifically authorized by Administrative
Regulation 807 KAR 5:056. An administrative regulation, once properly enacted, has
the force of law. See Union Light, Heat & Power Co. v. Public Service Comm'n.,
Ry., 271 8.W.2d 361, 366 (1954} ('Tt is well established that the rules and
regulations of an administrative agency duly adopted pursuant to the powers
delegated to it have the forcé and effect of law.') While most gas utilities have
adopted gas cost adjustment clauses, LG&E and KU have cited no instance where such-
an ongoing clause was initiated outside of & general rate case where all the
utility's revenues and expenses were subject to investigation and review.

Reliance by LG&E and XU on prior Commission.cases involving incentive rates or
performance-based tariffs is similarly misplaced. Those innovative rate proposals
were adopted to provide the utility with an incentive to reduce its costs and pass
‘some of the savings to ratepayers. Here, the LG&E and KU proposals are intended to
substantially increase rates, not reduce them. The Cozmnlss:Lon does acknowledge that
certain findings in Case Nos. 1999-00046 {FN4] and 200100092 [FNS] regarding our
rate-making authority may be overly broad when viewed in light of the Supreme
Court's decision in the above-cited KIUC v. KU case. To the extent that our prior
findings are inconsistent with those of the Court, our findings must yield.
However, the Commission also recognizes that Case No. 1999-00046 was ultimately
congolidated into a general rate application, and that Case No. 2001-00092 was a
general rate case application that complied with 807 EAR 5:001, Section 10. Thus,
regardless of the findihgs therein on our statutory authority, the proposed rates
were reviewed in conjunction with general rate cases.

In conclusion, the Commission finds that there is no statutory authority for LGLE
and KU to apply for a rate surcharge which is limited to a singie issue, i.e., MISO
revenues and expenses, without demonstrating that their existing rates are
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insufficient.

By Orders dated June 30, 2004 in Case Nos. 2003-00433 [PNB] and 2003~ 00434, . [FNT]
new electric rates were approved for LG&E and KU as being 'fair, just and
reasonable, ' which ig the statutory standard for rates under KRS 278.030(Ll). Absent
compliance by LG&E and KU with the filing requivements set forth in 807 KaAR 5:001,
Section 10, the record is devold of the evidence necessary for the Commission to
determine whether their existing rates are no longer 'falr, just and reasonable,'
and, if they are not, the amount of rate relief needed. Consequently, the pending
rate applications must be dismissed for failure to comply with the filing
requirements set forth in 807 KAR 5:001, Section 10.

*5 All parties have objscted to the Commisgion’'s suggestion to incorporate these
rate applications into the rehearing phase of last vear's LG&E and KU rate cases,
Case Nos. 2003-00433 and 2003-00434. The parties maintain that it would be improper
and inappropriate to expand the scope of the existing issues in thogse cages to

include the MIS0 rate surcharges. The Comml551on agrees and will not further pursue
that suggestlon

Finally, as to the reguest by LG&E and KU for alternative relief in the form of
accounting deferrals, the record is also devoid of any evidence to support those.
deferrals., In 2001, LG&E and KU filed a joint application for approval of
accounting deferrals (i.e., cost capitalization and subsequent amortization} for
over $200 million in expenses for a Workforce Transition Separation Program. [FN8]
That application was supported by a showing that the estimated savings from the
program would exceed the costg, and that the costs were more properly collected
over an extended period cof time to match the receipt of benefits by the ratepavers.
Tn 1991, the Commission authorized LG&E to amortize, over a future period of time,
gome of -its 1989 costs for an earlier workforce reducticon. In authorizing that
amortization, the Commission was persuaded by LG&E's showing of 'the material
nature of the costs, the future benefits of downsizing which shou;d be available to
the ratepayers and shareholders of LG&E, and the matching of those benefits with ‘
the cogts.' [FN9] Here, however, LG&E and XU have made no showing of net benefits,
no showing that the costs are more properly recovered over some future period of
time, no showing that the costs are of a material nature, and no showing that it
has fully reflected the impact of the MISO energy market tariffs on off-system
sales revenue. Consequently, their reguest for an accounting deferral should be
denied. In the event that LG&E and KU chose to file a new application for an .
accounting deferral of MISO costs, the Commigsion will fully investigate and review
that application on its merits.

IT IS THEREFORE ORDERED thatl:

1. The applications by LG&E and KU to establish rate surcharges for the recovery of
MISO revenues and expenses are dismissed.

2. The requests by LG&E and KU to establlsh accounting deferrals for certain MISO
revenues and expenses are denled

Done at Frankfort, Kentucky, this 15th day of Apri1, 2005.
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FCOOTNOTES

FN1 Case No. 2003-00433, aAn aAdjustment of the Gas and Electric Rates, Terms, and:
Conditions of Louisville Gas and Electric Company, and Case No. 2003~ 00434, An

Adjustment of the Electric rates, Perms and Conditions of Kentucky Utilities
Company .

FN2 plrect Testimony of Kent W. Blake at 7.

FN3 I4.

FN4d Case No., 1999-00046, Delta Natural Gas Company, Inc. For an Experimenﬁal
Alternative Regulation Plan.

FN5 Case No. 2001-00092, Adjustment of Gas Rates of The Union Light, Heat and Power
Conmpany . : ‘

FN6 Case No. 2003-00433, An adjustment of the Gas and Electric Rates, Terms, and
Conditions of Louisville Gas and Electric Company.

FN7 Case No. 2003-00434, An Ad3ustment of the Electric Rates, Terms, and Condltlons
of Kentucky Utilities Company.

FN8 Case No. 2001-0016%, Joint Appllcation .of Louisville Gas and Electric Company

and Kentucky Utilities Company For an Order Approving Proposed Deferred Debits and
Declaring the Amortization of the Deferred Eeblts to be Inciuded in Earnings
Sharing Mechanism Calculatn.cns.

FN9 Case No. 1990-00158, Adjiustment of Gas and Electric Rates of Loulsville Gas and
Electric Company {(Order dated Septewber 30, 1991 at 14}.

END OF DOCUMENT
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AN ACT relating to gas delivery systems and appliances.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

M)

-(2)

{3)

Section 1. KRS 234.175 is amended to read as follows:

Domestic and commiercial gas-consuming equipment and appliances shall not be

installed unless their correctness as to design, construction, and performance is

. certified by:

(a) A nationally reco gﬁized testing agency adequately equipped and competent to
| perform such services evidenced by the attachment of its seal or label to such
gas appliances. This ag'ehcy shall be one which maintains a program of
' nétional inspection of production models of gas appliances, at least once each

year on the manufacturer's premises;

~ (b) By the American Gas Association Laboratories, as evidenced by the

attachment of its listing symbol or approval seal to gas appliances and a.
certificate or letter certifying approval -under the above-mentioned
r¢quixements; or listing by Underwriters' Laboratofies, Inc., shall be
considered as constituting compiianée' with the provisions of this section,
providing, that the manufacturer has approval and certification of same from
the Department of Housing, Buildings and Construction.

Equipnient not subject to A.G.A. or laboratory inspection must have approval of the

~ department of housing, buildings and construction.

A_person shall not install gas-consuming oppliances, equipment, or_other

components of a gas delivery system unless the installation is made in accordance .

- with the instructions of the manufacturer of the appliance. equipment, or

component_and_in_compliance with the applicable administrative regulations

promulgated by the Department of Housing, Buildings and Construction.

(4) A persen shall not alter, modify, maintain, or repair gas-consuming appliances,

HB044020.100-1462

equipment, or other components of a gas delivery system unless the alteration,
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modification, maintenance, or repair is made in accordance with the instructions

of the manufacturer of the appliance, equipment, or. component and in

compliance with the applicable administrative regulations promulgated by the

_ Depgrtment of Housing, Buildings and Construction,
(5) A person licensed under this chapter or an _agent or emplovee of the person shall

#ot be liable for civil damages for injury to persons or property that result from

the installation, alteration, modification, maintenance, or repair of a gas-

consuming applience, equipment, or_component by a person other than the

licensee or the licensee's agent or employee.

L] .
(6) . (a) Except as provided in paragraph (b) of this subsection, a person licensed

under this chapter or the licensee's agent or employee who provides gas to
. an_end user shall not be liable for civil damages for injury to persons or -

property that result from the _installation, _alteration, meodification,

maintenance, or_repair _of the gas-consuming appliance, equipment. or

component if the installation, alteration, moditzcatioh, maintenance, or .
repair is done without the actual knowledge and consent of the licensee or

the licensee’s agent or employee.

b} A person lfc_ensad under this chapter or his or her agent or emplovee shall
not be exempt from liability for civil damages under paragraph (a) of this

subsection if the person or his or her agent or emplovee is negligent or acts

intentionallv.gc_ind the neglivence or intentional act causes or_partially

cautses injury or damage,

SECTION 2. A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO
READ AS FOLLOWS:

Notwithstanding any _other provision of law to the contrary, upon application by a

regulated utility, the commission may allow recovery of costs for investment in natural

gas pipeline replacement programs which are not recovered in the existing rates of a

. , Page 2 0f 3
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regﬁlated utility. No recovery shall be allowed unless the costs shall have been deemed

by the commission to be fair, just, and reasonable,

a
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CHAPTER 307

er paid by the employer or employee, if em;ﬂoyed with the knowledge, actual or constructive, of the
yer; .

@ Every executive officer of a éorporation'

" (3) Every person in the serviee of the state or (eﬂ any of its political subdivisions {subdivision] or ageuc:es
speney thereot]

, or of any county, city of any class, school distriet, drainage district, tax district, public
or quasi-publie-corporation or other political entify, under any contract of hive, express.or implied, and i gvery
official or officer of those éntities [theréof); whether elected or appointed, while performing his official duties
shall be considered an empioyee of the state. Every person who is ¢ member of a volunteer ambulance
service, fire or police department. shall be deemed for the pur

poses of this chapter, to be'in the empioyment
of the politi¢al subdivision of the state where the department is organized, Bvery person who is a regularly

enrolled volunteer member or trainee of the civil defense corps of this'state, as egtablished under KRS Chapter’

who is a member of the Kentucky Natitnal Guard, while the [said] person is.on {aetive] state active daty
[serviee} as defmed in KRS 38.010(4), shall be deemed for the purposes of this chapter to be in the empicment
= of this state;- o

(4) Eivery person performing service in the course of the trade, busmess, prafessmn or occupahon of
n employer at the time of the injury; and .

(5) Subject to the provisions in subsection {4} of this section, every person regularly sell‘mg or dlstnbntmg
pewspapers on the streel orto customers at their homes.or places of business. For the purposes of this chapter,
‘the [such* &} person shall be deemed 4n employee of an,independent news agency for whom he is selling

Section 12. Whereas persannei and units of the Kentucky Natmnal Guard are frequently ordered to .
* plan and perform state active duty missions, stich as fleod relief, tornado assistance, or Kentucky Derby crowd

- cantrol; and, whereas the need for' personnel and units of the National Guard o perform state active duty
iﬂzssmns has traditionally been greatest during the months April through June; and, whereas this Act provides-

tal clarification of the authorization of state active duty as well.as other benefits, aﬂd emergeney is declared g

toexist, and t,h;s Act shall become efiectwe upon ita passage and approval by the Govertior,
' , Approw:d Aprtl 9, 1932

CHAPTER 308
(SB335)

G‘I‘ relatmg W, wcim;xe&
Be it emmted by the General, Assembly of the Cmnmonwea,lth of Kentuc}cy
SECTION 1. A NEW SECTION OF KRS CHAYTER a8 18 CREATED TO READ AS FOLL(}WS

{1) For the purpose of Justifymg ‘the reasonableness af a propased general increase in, rates. the
‘ohumission shall allove a utility to utilize efther an historical tost permd of twelve (12} consecutive calenddr.
Nouths, or a forward-looking test period correspandmg fo the first twefve [12) cohsecutwe calendar months
he nwposed increase wauld be in effect after the maximum suspensaon pmwded in KRS 278.1 90{2}

f:!hmh fa) Any appl:catmn utilizing a farward-loakmg test pem)d shall include a base penad fo be r‘:led
the a

: pp!tcatmﬂ, which begins nat mote than nine (9).moaths prior to the date of filing. consisting
not less than six (6], months of actual hrstonc’al data and not mo.re than six. {6) monms a!' est:mated
a2 at the tmre of filing. .

i

fb) Actual results for the estlmated momﬁs -of the base penod' shall be f‘fezi no later tban fortrﬁve
} dﬂ)’s after the last day of. the base penod : .

ard-fookmg test period, any inten«emug party in npposmon fa such appkcauon shall kave the right
ming all data, including Individual invoices, which comprise the actual expenditures of the utility incurred .
tatemaking purposes for the preceding twelve (1 2) month penod ;mmedmtely pr:or to thc filing date.’

'*ction 2. KRS 278.190 is amended to read as foliows-
l

Every person, including aminor, whetherlawfuily ar unlawfu}ly employed, in the gervice of an employer ‘
ny contract of hire or apprenticeship, express or implied, and all helpers and assistants of employees,

39, shall be deemed fc))lr the purposes of this chapter, to be in the employment of this state. fivery pérson

or distributing newspapers, or, in.the absence oi an [soeh] mdependent agency, of each publisher whose '
newspapers he se}Is or distribites,

’ fey Uf’o"' the f””’g of an’ 8Pphcatron for a proposed increase in rates based on e:tber a hrstom:al or
7}
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CHAPTER 307 S . 903

{1) . Every person, including a minor, whe{her“iawfnllyor unlawfully employed, in the service of an empldsrer
under any contract-of hiré or apprenticeship, express or implied, and all helpers and assistants of employees,
whether paid- by the employer or employee, if employed with the knowledge, actual or constructive, of the

(2) Every executive officer of a corporation;

(8) Every person in the service of the state or [of] any of its political subdivisions [subdivision}or agencies
; thereof], or of any county, city of any class, school district, drainage district, fax distriet, public -
or guasi-public: corporation or other political éntify, under any contract of hire, express or implied, and every
official or officer of those entities [theréof]; whether elected or appointed, while performing his official duties
shall be considered an employee of the state, Every person who is a member of a volunteer ambulance
service, fire or police department shall be deemed for the purposes of this chapter, to be in the employment
of the peliti¢al subdivision of the state where the depariment is organized. Every person who is a regularly.
entolled volunteer member or trainee of the civil defense corps of this state, as established under KRS Chapter
39, shall be deemed for the purposes of this chapter, 1o be in the employmeni of this state. Every person-
- who is a member of the Kentucky National Guard; while the [szid] person is on [aetive] state active duty

[ser]’:éee} as defined in KRS 38.010(4). shall he deemed f5r the purposes of this chapter to be in the employment
of this state;- ' : ) -

. @ Bvery person performing service in the course of the trade, business, profession, or eccupation of
an employer at the time of the injury; and : : o ‘
e Suﬁj&ct to the provisions in subsection (4) ¢f this section, every person regularly selling or distributing
newspapers on the street orto customers at their homes or places of business, For the purposes of this chapter,
the [sueha] person shall be deemed an employee of an independent news agency for whom hé is selling

or distributing newspapers, or, in.the 2hsence of an fsueh] independent agency, of sech publisher whose
newspapers he sells or distribates. - T : '

Section 12. Whereas personnel and units of the Kentueky National Guard are frequently ordered to .
plan and perform state active duty missions, such as flood relief, tornado assistance, or Kentucky Derby crowd
control; and, whereas the need for personnel and units of the National Guard to pérform state sctive duty
¥=—missions has traditionally been greatest during the months April through June; and, whereas this Act provides: -
o ital clarification of the authorization of state-active duty as well as other benefits, and emergency is declared

97" to'exist, and this Act shall become effeetive upon its passage and approval by the Governer.

Approved 'Am"il 9,1992

B

CHAPTER 308
: "(53?3'35)

o

i o,

ol o
. BECTION 1. A NEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS:

o 1) For the. purpose of justifying the reasonableness of ‘a prapnsed—géngml increase. in. rates, ‘the

sembi’y of the C@MWGQM O;ﬁffmkéi-‘ '

commission shall allow a utility te utilize either an historical test period of twelve (] 2} consecutive calendar
: Months, or a forward-looking test period corresponding to the-first twelve {12) consecutive caiendar months
: thepropos_edincrease wouid be in effoct after the maximum suspension provided in KRS 278.190(2). =

‘. (2} {a} Any application utilizing 8 forward-looking iest periad shall inclirde a base perfdd to be filed
::'f"‘.’:nﬂ?e application, which begins not more than nine {8) months prior to the date of filing. consistihg

o t less than six (6) months of actual historical data and not miore than six-(6) inonths of estimated
- %ata at the time of filing.. R ' R T E

‘ p (b Actual results for the estimated months of the hase period shall be filed no later than forty-five

- ?" days after the las¢ day of the base period. oo e ' :

N fe} Upon the filing of an application for a proposed increase in rates based on either a historical or "

b ard-looking test peried, sny intervening party in oppesition’ to such application shalf have the right -

o Mine all data, including individualinvoices. which comprise the actual expenditures of the utilityincurred .
! tatemaking purposes for the preceding. twelve {12) month period immiediatély prior tothe filing date.

-~ ‘Seetion 2. KRS 278.190 i amended to read as follows:
. N - ) " \Y ‘\

&00232 
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._upon its own motion, or upon complaint as provided in KRS 278260, and upoen reasonable notice, hojg

" utility or utilities to refund to the pérsons in whose behalf the [sueh] amounts were paid that [sueh) poet
* .if the commission, at any time, during the [said five (8} menths’} suspension period, finds that the compan

- _effective during the [said five (5) months’] period, the [said] commission may, after any hearing or hearings

| sixty (60) days after a final determination of the proceeding by an order of the court or commission with’

.-shall render a judgment severally for each plaintiff as his interest inay appear.

- Be it enucted by the General Asseoﬁ.biy'of the Commeonwealth of Kenzucky:

© and changing concepts in environmental health, it is essential that an environmental health specialist undertake
. a program of continuing education to maintain professional competency.
. . tegistrant has' submitted proof that shows satisfactory completion, -in the previous year, of a continuing

- . by administrative regulation of the cabinet. : :

- education.

(1) ‘Whenever-any utility files with the commission any schedule stating new rates, the commission -,
" hearing concerning the reasonableness of the new-rates. :

(2) Pending the [such] hearing and the decision thereon, and after-notice to the utility, the COMmiggfed
may, at any time before the {said] schedule becomes effective, suspend the operation .of the [said] gched‘?l
-and deéfer the use of the. [sueh] rate, charge, classification or. service, but not for a:-longer period thay ,-ﬁ‘"g
.(5) months beyond the time when it would otherwise go-into effect if.an fiistorical test period is .usaq .
Jlenger than six 46}.months if.a forward-looking test period is used, pursuant to Section 1'of this ’A‘-‘!‘v;mii
after such hearing,.either completed before.or after the rate, charge, classification or serviee goes into offo
the commission may make those [sueh] orders with reference thereto as it .deems proper in the mattey,
the proceeding. has not been concluded and an order made at the expiration -of [sueh] five (5) months
six (6) months, as approprigte, the utility may place the proposed change of rate, charge, classificatior';\o
service in effect at the end of that [sueh] period after notifying the commission, in writing, of its intent""'&
so to do. Where increased rates or charges are thus made effective, the commission may, by order, reqy
the interested utility or utilities to maintain their records in 2 [sueh] manner.as will enable them, or.
commission, or any of its customers, to determine the amounts to-be refunded and to whom due in the ev.
. a refund is ordered, and upon eompletion.of the hearing and detision may, by further order, require gy

o
of the [such] increased rates or charges as by its decision shall be found unreasonable. Provided, however

€
‘ 'k

eredit or operations will be materially impaired or damaged by the faflure to permit the{said] rates to becomg s Y
18 1

permit all or a portion of the{anid] rates to becomie effective under{sueh}terms and conditions.as the commiasig 2
‘may, by order, prescribe. ‘ ‘ . ' z
 {3) At any hearing involving the rate or charge sought to be increased, the burden of proof to show

that the -increase‘d rate or charge is just and reasonable shall be upon the utility and the commission shil]’
.give to the hearing and decision of such questions preference over other. guestions pending .before it.an
decide ;‘;‘na same as speedily as possible, and in any event not later than ten (10) menths after the filing &
sueh schedules. ' ' ' ‘

{4} M[in the évent] the commission, by order, directs anylutility‘tn mal«e,a‘r.efundr as hereinabove provid
of all or any portion of the [sueh] increased rates or charges, the utility shall make the réfund [seme)] withing

or without interest in the discretion of the commission. If the utility fails to make the [such] refund within}
sixty (60) days after the [sueh] final determination, any party entitled to.a [sueh] refund may, after ten (10
days' written demand, bring an action [$herefor] in any court of competent jurisdietion of this state, an
.may recover, in addition to the amount of the refund due, lepal interest, court costs and reasonable attorney’
"fees. No such action may be maintained unless instituted within one (1) year after the [sueh] final determination
--Any number of persons entitled to [sweh] refunds may join in as plaintiffs in a single action and the cou

Approved April 9, 1892
CHAPTER 209

o _ (SB 337)
* AN ACT relating to public health.

| . SECTION 1. ANEW SECTION OF KRS CHAPTER 228 IS CREATED TO READ AS ‘FOLLOWS:

" {1) The General Assemﬁly finds and declares that because of continuous intrad&ction of new techndloyY;

(2) Effective July 1, 1993, no environmental health specialist’s registration will Bg renewed until the

* education program acceptable to the cabinet, These continuing education réquiréments shall be determin

{3) The cabinet shall promulgate administrative regulatioiis pqrsuaﬁt ‘to KRS Chapter 13A to carry ©

" the provisions of this section, including guidelines and methods for reviewing and approving continuing

06233
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DR .  CHAPTER 102
- o (SB 341)

L WHEREAS, itis hereby declared the pohcy of the General Assembly to foster and encourage the eontmued .
- use of Kentucky coal by electric utilities serving the Commonwealth; and

WHEREAS, electric utilities should have incentive to use Kentucky coal in deciding how to best achmve
"and maintsin compliance with the federal Clean Air Act as amended and those environmental requirements
‘which apply to coal combustion wastes. and by-products from facilities utlhzed for pmductmn of energy fmm
':coal y
. -NOW, THEREFORE
zBe 1t enacted by the General Assembty of the Commeonwenlth of Kenbucky
SECTION 1 ANEW SECTION OF KRS CHAPTER 278 18 CREATED TO READ AS FOLLOWS

iR Notmthstcndmg any other provision of this chapter, effective Jenuary 1, 1993, a utility shail bs
entitled to the currant recovary of its costs of complying with- the federal Clean Air Act as amended snd
those federal, state, or local environments! requirements which apply to coal combustion wastes and by-
products from facilities utifized for production of energy from coal in sccordsnce with the utility’s compRance
plan as dasignated in subsection (2] of this section. Thexe costs shallincluds s reasonable retum on construction
#nd other capital expendituras and reasonadle opersting expenses for any plant, equipment, property. facility,
or other action to be used to comply with anvirommantal reguirsments set forth i this section. .
Opcrmng expenses include all costs of opersting and maintaining enviconmental facilities, income taxes,

Sroperty taxes, other applicabla taxes, and dapucfatmn oxpenses as these oxpenses relste to complisnce B
iw’b‘l the anwronmantal requiremients set forth i in this section.

"a

- (2) Rmvm of costs pursuant.to subsaction (1) of this section that are not alrsady inclwded in existing

shall be by environmental surcharge 1o existing retes imposed as = positive or negative sdjustmont
pomar bills In the second month following the month in which costs are incurred. Each utifity, before

dlly imposing an environiients! surcharge pursusat to this subsection, shall thirty {30) days in advanca . .

Wcanotrceafhtmttaﬁkuﬂpknmdmb«qamﬂymmmthccammudonam including- sy

by KRS 278.020(1}, for complying with the applicable environmental requiremaents set
w?hrnsubucmn(ﬂoftlmsnﬂon The plan shall inciude the utilty’s testimony concerning a ressongble
mm: on compliance-related capital expendituras and a taiiff addition the terms snd conditions

li’ f# proposed surcharge as applied to indiwdaal rata classes. Within six (6] months of sabm:tm' the commission
| lf conduc:tahpmng tor -

e J %) Consider and approve the plan and rate surcb&rgc if the commission f'nds the ptan amd rate suroharyc ‘

Yasonable and cost-effective for compliance with ths applicable aumnmmul requiremaents sat forth in
bncﬂon (1) of this sectlon;

b} Establish & reasonable return oi compkanu«rebtcd capftd cxpmd:turcs; and

(3} The amaunt of the monthly mvmmmantd surchargo shal! bo ﬁlad with the commission. ten (10}
gy: ‘hefors it is scheduled to go into effect, along with supporting deta 1o jiistify the smiount of the surcharge
gg‘g: shall inckede data and information as may be required by the conmission. At six (6] month intervals,
gmcommi:sa'on shall review past operations of the snvironmental surcharge of sach utiity, and after hosring,
.,g?!&arad shall, by temporary adjustment in the surcharge, dissow any surcharge amounts found not
;gaad réasonable and reconcile past surchargoes with actusl costs récoverable pursusnt to subsection (1)
4 this saction. Every two (2] years the comimission shall review and svaluate past operation of tha surchacge,

s‘ftcr hoaring, as ordersd, shall dissllow improper oXpenses., and to the extent appropnttc, mcmporau
m’l&?go smounts found just and reasonable into the existing bass rates of each utility.

4] The commissmn lmy amploy compotent, qualifisd independant consultants to. assist the comm:micn

.‘_quew of the i ‘s plan of complisnce. as specified.in subsection (2) of this uctwn Tlm cost of
asultant shall be mcludad in the s:m:hamo approved by rha cammission.

Tha commission shall retain all ;umdfcﬂon gnmtsd by Sections 1 and 2 of this Act to review tha g

irohmental surchatge authorized by this section and any complaints as to the amount of any sivironmental
: *"'9'0 or the incorporatmn of any anwmnmantal surcharge into the oxfstmg base rats of sny utikty
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. - of directors, by contract or otherwise, Control shall be presumed to exist if any such individual or ent

198 ' - ACTS OF THE GENERAL ASSEMBLY -

Séctiou 2. KRS 278.020 is amended to read as follows:

, " (1) No person, partnership, public or private corporation or combination thereof shy)j begi
. construction of any plant, equipment, prOf)erty or facility for furnishing to the public any of the se‘l‘l’ 4
enumerated in KRS 278.010, except retail electric suppliers for service connections 0 elettric-congyiny
facilities Jocated within its certified territory and ordinary extensions of existing syatems in the ugpg] o
of buginess, until such person has obtained from the Public Service Commission a certificate that%&v
convenience and hecessity reguire such construction. Upon the filing of an application for such 4 ce]ﬁﬁu
~and after any public hearing which the commission may in its discretion conduct for all interestog P
the commission may issue or refuse fo issue the certificate, or issue it in part and refuse i in Part, ey !
" that the commission shall not refuse or modify an application submitted under KRS 278.022 without cod
by the parties to the agreement. The commission, when considering an application for s cartificate to cong e
‘& base load slactric ganerating facitity, may consider the policy of the Genersl Assembly to foster and encoq;
- use of Kentucky coal by electric utilities sorving the Commonwoealth. Unless exercised within one §))
from the grant thereof, exclusive of any delay due to the order of any court or failure to obtzin any n
grant or consent, the authority conferred by the igauance of the certificate of convenience and necessity giiy;
be void, but the beginning of any new eonstruction or facility in good faith within the time Prescribed §
the commission and the prosecution thereof with reasonable diligence shall constitute an exercise of aut}, A
under the certificate, . : , T

Z) No ﬁtility shall exercise any right or privilege under any franchise or permit, after the exe
_of that right or privilege has been voluntarily suspended or discontinued for more than one (1) year, with;
first obtaining from the commission, in the manner provided in subsection (1) of this section, & certif

. of convenience and necessity authorizing the exercise of that right or privilege.

{3) No utility shall apply for or obtéin any franchise, license or permit from any ¢ity or other governm
agency until it has obtained from the commission, in the manner provided in subsection (1) of this sec]
a é&rtifie(?te e((;f convenience and necessity showing that there is a demand and need for the service soi
o be rendered. . ' .

(4) No person under the jurisdiction of the commission shall acquire or transfer ownership of or co ui‘ﬁ
or the right to contrel, any utility, by sale of assets, transfer of stock or ctherwise, or abandon the saffy
without prior approval by the coramission. The commission shall grant its approval if the person acquiri;
the utility has the financial, technical, and managerial ahilities to provide reasonable service. -

(6) “No individual, group, syndicate, general or limited partiership, dssociation, corporation, joint &
company, trust or other entity:(an “acquirer”), whether or not organized under the laws of this state, §

“acquire control, either directly or indirectly, of any utility furnishing utility service in this atate, witho
- having first obtained the approval of the commission. Any such acquisition.of control without such p

- authorization shall be void and of no effect. As used in this subsection, the term “control” means the possessj
_directly or indirectly, of the power to direct or cause the direction of the management and policies of a utiliy
whether through the ownership of voting securities, by effecting a change in the composition of the boar}

. directly or indirectly, owng ten percent (10%) or more of the voting securities of the utility. This presumptic
- may be rebutied by a showing that such ownership does not in fact confer control. Application for: any sl

_approval or authorization shall be made to the commission in writing, verified by oath or affirmation, siid;
~be in such form and contain such information as the commission requires. The commission shall approv
any such proposed acquisition when it finds that the same is to be made in sccordance with law, for a prope

.

" purpose and is consistent with the public interest. The commission may make such investigation and hold
 such hearings in the matter as it deems necessary, and thereafter may grant any application under this subsectio

~ in whole or in part and with such miodification and upon such terms ind condijtions as it deems necessary;
~ or_appropriate. The commission shall grant, medify, refuse or prescribe appropriaté terms snd conditior

. with respect to every such application within sixty (60) days after the filing of the application therefo
-~ on -a later date mutnally acceptable to the commission and the acquirer. In.the absenée of any such ac
- within such period of time, any suck proposed acquisition shall be deemed to be npproved.

{6) Subsection (5) of this gection shall not-apply te any acquisition of control of any:

_ -+ (a) - Utility which derives a greater percentage of its gross revenue from business in another jurisdictio
-than from business in this state if the commission determines that the other jurisdiction has statutes or rul
-, which are applicable and are being applied and which afford protection to ratepayers in this siate substantial

* equal to that afforded such ratepayers by subsection {5)of this section; : - . '

. C ‘(b) Utility by an acquirer who directly, or indirectly through one or more interﬁmdiaries, controls,

Lo is controlled by, or is under common control with, such utility, including any entity created at the directio
- - of such utility for purposes of corporate reorganization; or ) ' ;

00235
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{¢) Utility pursuant to the terms of any mciebtedness of the utility, prov:ded the issuance of such
indebtedness was approved by the commission.

(7] If any provision of this section: or the application thereof fo any person or circumstance is held invalid,
such invalidity shall not affect other provisions or gpplications of this section which ean be given effect without
the invalid provision or application, and fo that end the provisions are declared to be severable.

Approved March 27, 1992

g ' CHAPTER 103
(SB 35)

AN ACT relating to creéation of the Kentuclqr Leng~'I‘erm Pollcy Research Center, and rnakmg an
appropriation therefor.

. Beit enacted by the General Asscmbly of the Commouwea,lth of Kentucky
SECTION 1. - KRS- CHAPTER 7B I8 ESTABLISHED AND A NEW 'SECTION THEREOF IS

Ay

--CREATED TO READ AS FOLLOWS:
The General Assembfy finds ahd deciares that: » )
{1} The growing complexity and interdependence of the modem world, demonstratad by such. issuos

tfrade, the number of working poor. the need for :mproved access to heaflth care: and the emergence of
_fundamantal changoes in the rolé of governimant. roquire that government docision-makars considar the long:
term changes affecting the welfare of the Commonweah‘h of Kentucky arnd bring thase factors to bear upon
. publ;c policy; .

13) 7o effect a prosperous future for the Commonwealth and its eitizans, it is necessary for changes

a oecur in the way decisions ars made in government so policymakers can considar the long-termy implications

< of decisions and address emerging: rssuas so the Compionwaaith ¢an take advantage of apportunities. avoid
robloms, and provide for cantmurty in pallcy, and

9 evaluate information, focus attention on areas in which information is madaquam and :dant:fy critical
tends and afternative futures based upon the best available mformntmn. - .

SEC’I‘ION 2. A NEW SECTION OF KRS CHAPTER 7B IS CREATED 'I’G READ AS FOLLOWS’

{ U The Kentucky Long-Term Pohcyﬁesearch Center is héreby established. The center shall be govamad
Y & board with representation from the executive and. leisiative brcnches of stato govarnmant and the
vite and civic sactors, universities, and local govornments.

(2 The conter shall be an agency and Instrumentality of the K (antucky Gsneral Assembly

13) The board shall omploy and fix the componsatzon af an exscutive drrector whao shall be its secretary .
£ Principal & axecutwa officer.

SECTION 3. A NEW SECTION OF KRS CHAPTER TBIS GREA'I‘ED TO READ AS FOLLOWS

1)

3m b The hoard of the Ksntucky Long-?'arm Pahcy Hesearch Centor shall consist of twsnty—one 21

Br;s Including ten. {10) membeis selacted from state governmont and efoven (11) at-large ) mambars
cted from the private and civic sectors, universitios, and local gavemments. : :

] State goverhment members shall be aypomred as. fo!lowr

I'pm”n'u-eu {3} membars of the Housé uf Rsprasantauves and three {3} members of ths Senata shall
S oirted by the Legtslatfve Research Commission; and . o

. Four 4y ‘members from the- exocutive branch shall bo appomred by ﬂw Govemou )

]
) AN&rge memibers shall be appointed as follows:

'00236'

as global environmentsl change, changing workforce development noeds, the aging population, interniational

{2) There :s a need to coordinate stata government's information resources ta prowde a systemattc .
nid comprohensive use of that mformauou to guide policymakers concammg critical trends and altérnative -

4 s nacessary to astablish m&chamsms ta bring all perspectives into the dec:.smn—makmg procass
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ot formal hearings shall be gfven at least twenty (20) days pr.-or to the hearmg date. Al ether pleadings,
m.—;!udmg discovery, filed by the Attorney General or the defendant licensee shall show that a copy has
peen furnished to the opposing party or parties. Witnesses may be subpoenaed and, -with the exception
of the Attorney General, the party requesting a subpoena shall pay the cost thereof. A court stenographer
ny -may be present at a formal hearing and the costs, including costs for a transcript, .s‘hali be paid by the

;equestmg party

the . {3} The licensee shall have the opportunity ro be heard in person and by counsel in reference to the
;’f& ' ,,-omplamt filed. The ﬁearmg on the complaint sball beata t:me and place prescnbed by the Attorney General.

{4} All hearings shall be canductea‘ by a hearing offrcer appointed by the Attorney General who shalt
preside at the hearing and cause a record of the hearing ta be prepared. The hearing officer shall prepare
*'a report with recommended ﬁndmgs of fact and conclusions of law for submfssmn to the Attoraey Ceneral,
The report shall be subject to revision by the Attorney General. )

(5) If the Attarney General determines that any licensee is guilty of a violation of any of the provisions
of KRS 367.932 to 367.974. the livense shall be denied, suspended, or revoked or fines imposed. The
. Attorney General shall furnish the licensee with a definite statement of his findings of facts and his reason
. or reasons for denial, suspension, or revocation of the rights of the ‘licensee or impasition of fines as the
" case may. be. The findings of fact shall, if supported by substantial evidence, be conclusive, but any person

* or revocation and shall do so by filing with the Franklin Circuit Cobrt mthm the thrrty {30) day pewad

{6} Any party aggrieved by the action of the Attorney General in denying, suspending., or revoking
alicense or imposing fines may file in the office of the clerk of the Franklin Circuit Court sn attested copy
of the proceedings before the Attorney General, provided the aggrieved party shalf first post a bond to
secure the costs of the actiorni in'a sum approved by the clerk of the Circuit Court, with good and soivent
surety. The. Attorney General shall be a necessary party to all ‘appeals. The Circuit Court clerk shall then
docket the case and shalf immediately F .rssue a summons for tbe Attorney General.

Sectwn 6. KRE3679721s amen&edto read as follows:

(1) All of the remedies, powers, and the dutxes provided for the Attorney General by KRS 367190 t6 .-

28 267.900 and 967.990 pertaining to acts declared unlawful by XRS 267.170 shall apply with equal foree and -

s effect to acts declared unlawiul by’ KRS 367.982 to 367.974 and 367.991 and the pre«need funeral 1aws exastmg :
prior to KRS 367.932 to 367.974 and 367.991. :

{2) Nothing in KRS 367.932 to 367.974 and 36? 991 shall be constmed to lumt or restrict the exercise
222\ of powers or the performance of the duties of the Attorney General which heis. guthorized to exercise or:

st
ya
nt _

of licenrse. The Attorney General has the power to establlsh such rules and regulations as are necessary to
w'ry out these provisions, .

N
or " Approeved April 9, 1992
w o
CHAPTER 306
(S8 323) .

,' Be it énacted by ‘the Gemral Assembty of the Commionwealth of Kentucky: - - 3

-SECTION 1 ANEW SECTION OF KRS CHAPTER 278 IS CREATED TO READ AS FOLLOWS
" n The Ieg:slature finds and determines that:

- (Bl Campezmon end’ mnovatmn have become commonplace in the prov ision of certain telecommun« '

n 5 '3fl€ms services in Kentucky and the United States:

{5} Flexibility in the regulation of the rates of providers of ;telecammumz:atmns serwce is essennal to
- he well-being of this state, its econiomy, and its citizens: and S
g " {c) The public interést requires that the Public Service. Commission be authorized and encouraged fo
" ormirlate and adopt rules and policies that will permit the commission, in the exercise of its expertise, .
¥ © regulate and control the provision of telecommunications services to the public in' a changing environment,
b 24

ing due regard to the interests of consumers. the public, the prowders of the tefecammumcatmn: s'erwces,
d l‘he continued availability of good telecammumcarions serwce. . : )

00237

~aggrieved shall have the right of an appeal within thirty {30) days after the entry of the order of suspension o

perform under any other provision of law incleding direct court action to obtain infunctive relief and revocation -



ATTACHMENT B



glglmhm VELE  Unwind Review & Recommendation —

Recommendation - BR should Unwind
for the following reasons: (continued)

» While there are risks, BREC has negotiated
compensation with those in mind. |
> BREC is developing an ERM program to
prudently manage the organization & minimize
risk.
+» The worst that is likely to happen in the Unwind is
that rates will go up.
> In the existing transaction, the worst that can
happen is BREC is obliterated through
bankruptcy due to its inability to respond to
some unanticipated financial and/or legal event.

A Touchstone Energy” Cooperative }(:#%
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