
Ernie Fletcher 
Governor 

Teresa J. Hili, Secretary 
Environmental and Public 
Protection Cabinet 

Timothy J. LeDonne 
Commissioner 
Department of Public Protection 

Commonwealth of Kentucky 
Public Service Commission 

21 1 Sower Bivd. 
P.O. Box 615 

Frankfort, Kentucky 40602-0615 
Telephone: (502) 564-3940 

Fax: (502) 564-3460 
psc.ky.gov 

Mark David Goss 
Chairman 

John W. Clay 
Vice Chairman 

Caroline Pitt Clark 
Commissioner 

October 31,2007 

Ms. Beth O’Donnell 
Executive Director 
Kentucky Public Service Commission 
Post Office Box 61 5 
Frankfort, Kentucky 40602 

Re: Case No. 2007-00374 

Dear Ms. O’Donnell: 

On October 29, 2007, the Commission’s Division of Consumer Services received by 
mail numerous documents relating to the proposed sale of the Monticello Electric Plant 
Board to South Kentucky Rural Electric Cooperative Corporation. Due to the 
substantive nature of these documents, they should be placed in the official case file. 

Thank you for your cooperation in this matter. 

Sincerely, 

RGR:v 

cc: Parties of Record 

KentuckyUnbridledSpirit.com An Equal Opportunity Employer M/F/D 

http://psc.ky.gov
http://KentuckyUnbridledSpirit.com
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I COMMONWEALTH OF KENTUCKY 
i 57" JUDICIAL CIRCUIT 

WAYNE CIRCUIT COURT 
CASE NO. 07-CI-Qfl&~ i 

i 
EL~C'PRIC pSlANT BOARD OB THE 
CI& OF HONTXCELLO, KENTUCKY 

MO ICELLO, KY 42633 
! 

VB :j PETITION FOR DECLARATION OF RXOHTS 

HE~BERT,  KERBERT a PACK 

AT "I ORNEYS AT I;aw 
H, YEF'FERSON KERBERT, JR. 

FLAXIDIFF 

DEFENDANTS 
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LONWEALTH OF KENTUCKY 
't o€ Justice 

6 CASE "0.07-CI- m3k 

COURT Circuit 

COUNTY_ Wayne 

CIVIL B m O N S  

P t A S N T U I  

VSt 

COI4XONWEALTB OF KENTUCKY 
'HE A B O V E - N W D  DEFENDANT:SERVE:HON. H. HERBERT JEFFERSON, JR. 

FOR AND ON BEHALF OF 
HERBERT, HERBERT 6. PACK 
ATTORNEYS AT LAW 
135 NORTW PUBLIC SQUARE 
P.O. BOX 1000 
GLASdOW, KENTUCKY 42142-1000 

You are hereby notified that a legal, action has been f i l e d  againsc you in this 
demanding relief a6 shown on the document delivered to you with this aummons. 

s a written defense ie made by you or by an attorney in your behalf within 2 0  
Followl.ng the day this paper i s  delivered to you. judgmenr by default may be 
against you for the relief demanded in the atCached. complaint. 

"he n a m ( s )  and addreee(e8) of the party or parties demnding such rellef 
B C  vov or his ( t h e i r )  attorney(6) are Rhown on the document delivered to YOLI 
this eurnmons. 

&I! f [  A&@? 

This summon8 wae served by delivering a t w e  copy and the complaint (Os other 
acing document) 'to: 

Thie-.day of , 2007. 

Served by: 



09/26/2887 13:48 2766513317 

.-- 
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CIVIL SUMMONS 

ELECTRIC PLANT BOARD OF THE 
ClTY OF EaONTICELLO, KENTUCKY PLAINTIFF 

vs: 

HFXBERT, HERBERT br PACK, et a 1  DEPENDANTS 

THE COMEIONW&ALTK OF LENTD%XY 
TO THE.ABOVE-NAHED DEFEP3DANTrSERVE:HON. W. HERBERT JEFFERSON, JR. 

FOR AND ON B E m F  OF 
HERBERT, HERElERT & PACK 
ATTORNEYS AT L A W  
1 3 5  NORTH PUBLIC SQUARE 
P.O. BOX 1000 
GLASGOW, KENTUCKY 42142-1000 

You m e  hereby notified that a legal action has been filed against you in thie 
court demanding relief 3s shovn on the doctiment delivered to you with this summons. 
unlear a written defense i s  made by you or by an attorney in YOUF behalf within 20 
days foLlowing tb.e day this paper is delivered to you, judgment by default may be 
taken a p i n a t  you for the relief demandeB in the attached complaint. 

The namela) and a8,Uress(ee) of the party or  partiea demanding su.ch relief 
againer, you 0): h i s  (their) attorneyle) are shown on the d,ocument delivered TO you. 
with this summons. 

Data: c / /  An7 

 his summons wan served by delivaxing atrue copy and the complaint (or other 
initiacing document) to: 

This da.y of , 2 6 0 7 .  

Served, by I - 



SEiJ * ! ' 

PHILLIPS AND PHILLIPS 
ATTORNEY AT LAW 

Public Square - P . O .  Box 392 w Monticello, Kentucky 42633 - 
Phone (606) 3 4 B - 5 5 9 1  or (606) 34R-8887 - Fax (606) 348-8887 

PACSIMIbE TRWt3MISSION 
TO$ X.  5EFFERSQN HEmERT, JR. F2iX NO. 270-653-3317 

KERBERT, EVJRBERT & PACK 

PROl4.r VAN F. rnIbLIPS FAX NO. 6 0 6 - 3 4 e - a ~  

DATE: S e p t d + S r  11, 2007 

suBJ&CT: OBEN RECORDS REQUEST 1 
ELECTRIC PLANT BOARD OF THE CITY OF M0WTICE:LLO. XEN'JXJJCKY 

PAGES: TmIS DOCUQ6ENT CON?!I&INB- PAGES, INCLWZNG COVER LE!l!TER 
Dear $eft: 

The Electric Plant Boscrd Birected that I file a Declaratory 
Judgment action in the Wayllc clrcuit C o u r t  seeking guidanoe from 
the Circui t  Judge as to what: dmuments should be provided you and 
your law f im and what documents are exempt under the open Record6 
Act. 

I filed tba Declaratory Judgment P e t i t i o n  today and the Clerk 
will be sending you a copy by certified mail. 

Jeff, the  Electric Plant Board believed t h i s  t o  be t he  best  
course of action since i t  was unclear what documents might fal l  
within possible invasion of privacy or preliminary mattere exempted 
under t h . e  Open Record.8 Act. 

Thanking you for your cooperation, I remain . . . 
Very t r u l y  ours, 
L 4 " V  



__. VAN F. PHllJJPs - VAN F. PHllJJPs PHILLIPS I_ gc PHILLIPS , (  ' 

ArroRNEy 

1916.1998 
- BWCE X, PKLLlP5 

FAX: I s a s )  348-8887 

August 3 1,2007 

Copy VIAFax #270-651-3317 

- PHILLIPS I_ gc PHILLIPS , (  

ArroRNEy 

1916.1998 
- BWCE X, PKLLlP5 

FAX: I s a s )  348-8887 

Hoa. H. Jefferson Herbeit, Jr. 
Herbert: Herbext & Pack 
P.O. Box 1000 
Clasgow, Kelituclry 42142 

In Re: Requcst for Wonnation from the Monticello Electric PIaut Board 

Dear Mr. Herbert: 

This i.s to advise that I met with Gzvy Dishman of the Electric Plant Board of d1e City of 
Monticello, Kentucky on Wetfilesday, August 29, 2007 conceriJhg your request for cenah 
inforniation from the Electric Plant Board. 

Since the request coucerns various documents, correspondence, reports, studies, minutes, 
costs analysis, opbiion o f  counsels, proposals and odier information, Gary believes hat B special 
called meeting of the Electric Plant Board needs to be held to consider this request. Gary i,s 
tentatively going to set this meeting for next Wednesday or Thursday. As soon as U1.e Board 
considers the request and determines how to mpond, I will contact you. 

Si,nce your request coven SO many documents and extemjve infomation it is believed that 
the Board should act on th,is request because &re are documents ofa  pri.vm nature that may be 
deemed an invasion o f p r i v ~ y  or of a preliminary nature which could be exempted under the Open 
Records Act. We also want to make sure that there is ~ i f l  violation dattomey clienl privilege in the 
release of any of this requested iafomation. 

1 shoulcl have direci:ion from the Board of Directors of the Electric Plant Board by 
Wcdi?esday or T1m:sda.y of next week in an eCfortto respond to your rec~uest. 

l fyou have any qucstions please do n.ot hesitate LO contact me. 
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Thanking you for your cooperation, I rmdn 

V F P / M  
cc: Gary Dishma? 



PHILLIPS AND PHcfLLSPS 
ATTORNEY AT L A W  
' ' Van f. I?)lilLSpa 

Public @quare - P.O. BOX 391 - Monticello, KentucW 42633 - 
Phone (606) 348-5591 or (606) 348-8887 - Fax 1606) 348-8887 

FACSXWILE TWSMS6ION 

'SO: II. JEFFERSON HERBERT, JR. FAX NO. 2 7 0 - 6 5 3 - 3 3 1 7  
HEREERT, XSRB%RT 6r PACK 

FROM: VAN Fa PEXX&IPS FAX NO. 606-348-8887 

DATE: AUQKIST 24,  2007 

SWJEc1:i OPEN RXDCORDB REPUlbST 1 
ELECTRIC PLANT BOARD OF TWE CITY OF MONTICELLU, KrmTUCXY 

P A ~ E S Z  TNXS DOCUMENT C O N T A I N S ~  PAC;EB, ZNCLVDING c o w  I , ~ E R  

bear Jefferson: 

Gary  D i s h m a n  of t he  Blectrio Plant Board of the City of 
Monticello, Rentu.aky has contacted me concerning your August 21, 
2007 request for C W t A h  information pUrsUB.nt t o  the Kentucky open 
Recorda Law, 

I have instructed Dary t o  commence making copiers (si the 
information that my be provid.ed you pursu.ant. t o  KRB 61.870 e t .  
seq. I also nee? a few ext.ra days to revicw t h i s  infomation w i t 1 1  
Gary t o  detennlne i f  there ia any material Contained therain that 
ehould he exempted by MZS 61.878. 

It is the  Electric P l a n t  Board'# poeition to provide the 
information allowed undox the Open Records A c t  but t o  mak.e ours 
tha t  the exclugioas Duch as privacy issues ~r other  reCogniZed 
exemptions are protected.  

I w l l l  be meeting with  Gary the first pa r t  of next week in an 
e f f o r t  t o  comp1.y w i t h  your request and attempt Co rewpond with the 
appropriate rbcords by the end of next weals. 

I w i l l  ha,ve Gary keep up with al.1 copies made and. mail you a 
stattammnt with tbe  records. 
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Thanking you for your coaperaclon, I rermain . . . 
Very t suly  yours, 



H. JEFFERSON HERBERT, JR. 
BETTY REECE HERBERT 

BRIAN K. PACK 

HERBERT, HERBERT & PACK 
Attorneys at Law 

- 
115 North Public Sguare 

P . O .  sox iooa  
01e.SgOw. Kentucky 42142-1000 

Oflice: 12701 651-9000 
Fax: 12701 6 5 1 - 3 3 1 1  

E - m a i l :  h&hiawQglasgow-ky.c~~ 

August 7,2007 

Via Facsimile 606/348-8446 
Hard Copy to Follow 

Monticello Electric Plant Board 
ATTN: Gary Dishman 
P.O. Box 657 
Monticello, Kentucky 42633 

RE: 

Dear Mr. Dishman: 

Electric Plant Board of the City of Monticello, Kentucky 

Pursuant to the Kentucky Open Records Law, KRS 61.870 m., I am hereby 
requesting that I be provided with copies of the following, whether in paper or electronic 
form: 

All proposals or contracts tendered to, or actually entered into, between 
the Electric Plant Board of the City of Monticello, Kentucky (hereinafter MEPB), with 
South Kentucky Rural Electric Cooperative Corporation (hereinafter SKRECC), or any 
other person, corporation, partnership, or entity of any kind, for the purchase of all or 
substantially all of the assets of MEPB. 

2. All correspondence between the MEPB and SKRECC, and between 
MEPB and the City of Monticello, Kentucky, or any of its elected officials or employees, 
which refers in any way to the purchase, or prospective purchase of all or substantially 
all of the assets of the MEPB. 

All engineering reports, or reports or studies of any other consultant 
(whether prepared at the request of MEPB or any other entity) relating to the feasibiiity 
of the sale of all or substantially all of the assets of the MEPB. 

All minutes of every regular and special meeting of the Board of Directors 
of the MEPB from January 1, 2006, to the present date. 

5. Any studies by any entity, including, but not limited to, any 
employee of MEPB, of the prospective future cost of electricity to the rate payers of the 

1. 

3. 

4. 



City of Monticello, and any comparative studies or forecasts purporting to predict the 
cost of power to such customers based upon MEPB continuing to operate or purchase 
its power at wholesale from TVA, as opposed to MEPB customers being served at any 
time in the future by SKRECC. 

Any opinion of counsel, whether retained by MEPB, or any other entity, 
expressing an opinion as to the legality of the sale procedure proposed by MEPB. 

Any proposals received by MEPB since January 1, 2006, from any entity 
for the sale of wholesale electric energy to MEPB. 

Given that I am requesting these copies to be provided by mail, I understand that you 
can require me to pay for such copies, at a cost not to exceed $0.10 per page, as well 
as the cost of postage, in advance of providing the copies to me. Accordingly, I would 
appreciate your advising me as quickly as possible what that cost will be, in order that I 
might promptly get those funds into your hands. 

Sincerely yours, 

HERBERT. HERBERT & PACK 

6. 

7. 

H. Jefferson Herbert, Jr. 



3 .  Th.at  on or about t he  llEh day of January,  2 0 0 7 ,  P l a i n t i f f  

en te red  i n t o  a con t r ac t  with South, Kentucky R,ural E l e c t r i c  

! 
~1 t Board of t h e  C i t y  of Monticello t o  South Kentucky RECC for 

the’ sum of $ 4 , 6 8 6 , 0 0 0 . 0 0  su,bject t o  a referendum t o  be hold on 

Nov/ember 6 ,  2007  f o r  the q u a l i f i e d  v o t e r s  of the City  of 

Mo nit i ce l lo ,  Kentucky to approve or disapprove t h i s  s a l e .  

* 
I 
I 

I 
1 4 .  That on t h e  P:” day of Apr i l ,  2007  the City  of Monticello,  

K e  tucky adopted an ordinance cons i s t en t  w i t h  t h e  r e s o l u t i o n  

su i t t e d  t o  it by t h e  Electric P l a n t  Board of th ,e  C i ty  of 

Mo icel lo ,  Kentucky agreeing t h a t  the proposed sale of t h e  a s s e t s  

of the  E l e c t r i c  Plant  of the C i ty  of Monticello t o  South Kentucky 
I: I 

8hou.Sd be submitted t o  the q u a l i f i e d  v o t e r s  of t he  C i t y  of 

i c e l l o ,  Kentucky t o  be held on November 6 ,  2 0 0 7 .  

-2-  
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Law, 

eng 

a 

KRBERTHERBERTPm 

Herbert & Pack Law Firm, 135 North Public Square, P.O. Box 1000, 

Glasgow, KY 42142 requesting, pursuant to the Kentucky Open Records 

KRS 61.870 et seq., a l l  proposals, contracts, correspondences, 

naering reports or reports or studies of other consultants, 

minutes from January 1, 2006, any studies by any entity concerning 

prospective future costs 0% electricity, opinion of counsels 

concerning the ‘legalities of sale, any proposals received by’ 

Plaintiff since January 2 ,  2006 for t h e  sale of wholesale 

electrical energy’: a copy of said letter attwhed hereto and made 

p a r t  hereof and marked “ E x h j . b i t  A ” .  

PAGE 06 



! 

t h a i  

resAlt 

! 

by providing a l l  or part  of t he  i n f o m a t i o n  requ.ested could 

i n  providing information tha.t could be deemed a personal 

n a t J r e  

could 

f i l i n g  

and 

I 

or recommen.dation and o t h e r  conf iden t i a l  information t h a t  

be w i t h i n  the exemptions t h a t  a r e  provided i n  KRS 61,878,  t he  

E l e - t r i c  P lan t  Board d i d ,  on September 6 ,  2 0 0 7 ,  au thor ize  the  

of t h i s  pe t i t ion  f o r  dec la ra t ion  of r i g h t s  seeking guidance 

direct j -on from t h e  Wayne C i rcu i t  Court as t o  wha.t documents and 

2 2 ,  

does 

r eqhremen t s  of t h e  Open Recorda Act as s e t  f o r t h  i n  KRS Chapter 

61 .870  e t  seq but due t o  t h e  very broad and voluminous request by 

Defendants of t h e  documents and i n f o m a t i o n  set f o r t h  i.n i ts  August 

2007 l a t t e r  of request, Plaint j . f f  d e s i r e s  t o  make sure  t h a t  it 

not v i o l a t e  any privacy r i g h t s  of o t h e r s  o r  do anything or 

provide any information t h a t  would be deemed or  recognized a s  an 

exemption or  except ion pursuant t o  t h e  Open Records A c t .  

9 .  As a r e s u l t  o f  t h i s  broad request  and. t h e  impl ica t ions  t b a t  
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it .may have on other individuals or enticies in this matter, 

Plajintiff believes that an actual and justiciable controversy 

exiets requiring Plaintiff to seek guidance and direction from the 

Wame Circuit court and a declaration of rights as to what 

dac9rnents and information shou.ld be provid.ed Defendants or what 

sh&ld be retained by Plaintiff pursuant to the exemptions s@t 

f o d t h  in KRS 61.878. 

Wherefore Plaintiff demands judgment as follows, to-wit: 

1. That this Court find that th.ere is an a c t u a l  and 

jus;ticl.able controversy as a result of Defendants' broad request 

for: t h e  information as set forth in its August 21, 2007 l e t t e r  of 

request and whether ox not certain of the documents and information 

now i n  the possession of Plaintiff pertaining to the proposed sale 

of 'assets to South Kentuc,ky RECC and to be submitted to the 

quiqlified voters of the City o f  Montscello, Kentucky fall within 

the exemptions of the open records act: as set forth in mS 61.878. 

2. That this Court make a binding declaration of rights ae to 

wh#t documents and information should be provided Defendants 

puqsuant to its written request under th.e Open Records Act versus 

whqt documents a.nd information should be retained by Plaintiff 

I 

! puzjsuant to the exemptions set forth in the Open Records A c t  

pur)suant to KRS 61.878 
i 

-5- 



3. For any and all other orders and relief to which Plaintiff 

may appear entitled including any costs associated h,ersin that may 

be recoverable. 

VAN B, P W I L L I P ~  
PPHILLIPS P m L L r P s  
B,O. BOX 391 
HONTZCELLO, RENTDCRY 42633 

ATTORNEY FOR PLAINT’LFF 
606-348-5593. 

Come Uary Disbman, Superintendent of the Electric Plant Board 
of  the City o:€ Montscello, Kentucky and Mike Anderson, Ch.airman of 
the Electzic Plant Board and state tha.t they h.ave read. the 
foregoing petition and find same to be true and correct to t he  best 
of their knowled,ge and belice. 

&tr& 
GARY./DLSHMAN, SUPERINTEWENT 

M I K E  ANDERSON, CHAIRMAN OF TEIE 
ELECTRIC pr4mT BOARD 

STATE OP KENTUCKY 
C O k T Y  OF WAYNE 

Subscribed and sworn t o  before me as being true and correct by 
GaEy Dishman, Superintendent of the Electric Plant Board of the 
C i t y  of Manticello, Kentucky and Mike Anderson, Chairman of the 
ElaCtriC Plant Board, on t h i s  &, day of September, 2007. 

‘NOTARY PUEMC 
~y comm. Expires:  alav Iaoio ~ 3 t U l G k  

-6- 

i 





PAGE E1 

October 5,2007 
Original Mailed 
Copy VIA F&~#270-651-3317 

Hon. H. Jefferson Herbert, X. 
Herbert, Herbert & Pack 
P.O. Box xooo 
Glasgow, Kentucky 42142 

In Re: Open Racords Request /Electric Plant Board of the City of Nonticello, KY 

Dew Mr. Xerber!, Jr.: 

Thank you for your Ombcr 4,2007 letter. 

As you indicated in your letter you b v c  reviewed the Complaint filed by the Electric Plant 
Board requesting Court guidance and what to dalivw to you or what should be exempted under the 
Open Records Act. As indicated in the lawsuit there maybe various things h the contract and 
raquest for proposds and minutes that may or may not fall within the invasion of privacy or 
preliminary nature examptions ofthe Open &,Cords Act but the Electric PIant Board wants to 11mkc 
sure it does not violate the Act in providing this information to you. 

Tht Electric Plant Board in no way wants to wilfUy violate thc w a n  Records Act but 
believes that it is in the best interest of all parties to get C o w  intervention in determining the 
informxtion. tliat clearly should be provided you pursuant to your request but afso the documents and 
infomtiou that may be deemed an invasion of privacy or preliminary nature or other exemptions 
specifically set fotth in the Opan Records Act. 

Therefore the Elechic Plant Board would again defer to the Wayne Circuit Court to de on 
this rnmer as a safe guard to all patties involved in this matter. . .. 

Thanking you for your cooperation, I remain. , . ' 

very tmly yours, 

VFPlrwf 
oc: Gary Dishmait 

Van F. Phillips 

i 



HERBERT, HERBERT & PACK 
Attorneys at Law 

H. IEFFERSON HERBERT, JR. 
BETTY REECE HERBERT 

BRIAN K. PACK 

135 Nonh PublicSqunie 
P.O. Box 1000 

Claigow, Kentucky 12142-1000 
Ofifice: (2701 651.9000 

Fax; (270)65111317 
E-mail: h&hlawypglargow.ky.com 

October 8,2007 

Ms. Annette C. DuPont-Ewing 
Municipal Electric Power Association of Kentucky, Inc. 
110 A East Todd Street 
Frankfort, KY 40601 

RE: City of Monticello EPB vs. Herbert, Herbert & Pack, and H. Jefferson Herbert, Jr. - 
Open Records Request Matter 

Dear Annette: 

Enclosed is a copy of the Answer we have filed in the above matter. 

Sincerely yours, 

HERBERT, HERBERT & PACK 

H. d+ J erson Herbert, Jr. 

HJH:dmt 
F\!AW\MEPAK\duponl-ewing.wpd 

http://h&hlawypglargow.ky.com


COMMONWEALTH OF KENTUCKY 
WAYNE CIRCUIT COURT 

CIVIL ACTION NO: 07-Cl-00346 

ELECTRIC PLANT BOARD OF THE 
CITY OF MONTICELLO, KENTUCKY 

PLAINTIFF 

vs. ANSWER AND COUNTERCLAIM 

HERBERT, HERBERT & PACK and 
H. JEFFERSON HERBERT, JR., ATTORNEY AT LAW 

DEFENDANTS 

************ 

Comes the Defendant, Hon. H. Jefferson Herbert, Jr., individually and as partner of 

Herbert, Herbert & Pack (hereinafter collectively referred to as Defendant), and for his 

Answer and Counterclaim to the Petition for Declaration of Rights filed by the Plaintiff, 

Electric Plant Board of the City of Monticello, Kentucky, (hereinafter referred to as Plaintiff), 

states as follows: 

FIRST DEFENSE 

1. 

2. 

Defendant admits the allegations contained in Paragraphs 1, 2, 3,4, and 5. 

In relation to Paragraph 6 of the Petitioner, the Defendant states that the 

Open Records Request made by this Defendant dated August 21,2007, speaks for itself, 

To the extent that the allegations contained in Paragraph 6 are inconsistent with the August 

21, 2007, request, said allegations are denied. 

3. Defendant denies the allegations contained in Paragraphs 7 , 8 ,  and 9 of the 

Petition 

4. Either specifically, or because Defendant lacks knowledge or information 

sufficient to form a belief as to the veracity thereof, each and every allegation of Plaintiff's 

Petition not admitted herein are denied 



SECOND DEFENSE 

As an affirmative defense to the Petition, this Defendant pleads the provisions of 

KRS 61.870 et. seq. 

THIRD DEFENSE 

As an affirmative defense to the Petition, this Defendant pleads the Plaintiffs failure 

to exhaust administrative remedies. 

FOURTH DEFENSE 

As an affirmative defense to the Petition, this Defendant asserts that the Plaintiff in 

bad faith has failed to provide copies of the documents requested which cannot reasonably 

be the subject of any exception to the Open Records Act contained in KRS 61 870 et. seq. 

COUNTERCLAIM 

Comes the Defendant, H. Jefferson Herbert, Jr.. individually and as partner of 

Herbert, Herbert & Pack, and for his Counterclaim against Plaintiff, state as follows: 

1. That on or about August 21,2007, H. Jefferson Herbert, Jr., made an open 

records request to the Plaintiff which is attached as Exhibit A to the Petition herein. 

2. That in violation of KRS 61.870 et. seq., Plaintiff has failed to disclose or 

allow this Defendant to view of the records requested. 

3. That the Plaintiff has failed to make a good faith effort to distinguish between 

what records could contain information subject to an exception to the Open Records 

Request contained in KRS 61.870 et. seq., from the documents that do not contain any 

information excepted from the Open Records Request and clearly subject to disclosure to 

this Defendant. 

4. That the Plaintiff's failure to disclose these records is a willful violation of KRS 

n 
L 



61.870 to 61.884, thus justifying the award of costs, including reasonable attorney fees, 

incurred in connection with this legal action pursuant to KRS 61.882(5). 

WHEREFORE, Defendant, H. Jefferson Herbert, Jr., individually, and as partner of 

Herbert, Herbert & Pack, prays as follows: 

1. That the Petition against this Defendant be dismissed, or, alternatively, for 

injunctive relief requiring Plaintiff to release the documents requested in the August 21, 

2007, Open Records Request; 

2. For Judgment against the Plaintiff in an amount not to exceed $25.00 for 

each day that the Defendant has been denied the right to inspect or copy said public 

records pursuant to KRS 62.882(5); 

3. 

4. 

For an award of reasonable attorney fees pursuant to KRS 61.882(5); 

For an award of court costs and other litigation expenses pursuant to KRS 

61.882(5); 

5. For this proceeding to take precedent on the docket and for an expedited 

hearing and trial at the earliest practical date pursuant to KRS 61.882(4); and 

6. 

entitled. 

For any and all other proper relief to which this Defendants appear to be 

HERBERT, HERBERT & PACK 
135 North Public Square 
P. 0. Box 1000 
Glasgow, KY 42142-1000 

(270) 651-3317 - Fax 
(270) 651-9000 

I -.. 'b 
By: ti L. .. 9 ,, \. \ '., ! Y "L-.. 

H. Jefferson Herbert, Jr. 
Brian K. Pack 
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It is hereby certified that the above and foregoing was this - day of October 2007, 
served by mail upon: 

Original To: 

Mr. Richard R. Morrow 
Wayne Circuit Court Cierk 
109 N. Main St 
Monticello KY 42633 

Copy To: 

Hon. Van F. Phillips 
PHILLIPS & PHILLIPS 
P.O. Box 391 
Monticello, KY 42633 
Counsel for Plaintiff 

HERBERT, HERBERT & PACK 

Brian K. Pack 
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Attorneys at Law 

October 17,2007 

HERBERT, HERBERT & PACK 
BRIAN K. PACU -- 

I ?t Nmh Piiblfispuim 
P 0. BOX 1wo 
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OlflN (I70toJ,.BLxI(I 
iw 0701 bWl17  

H. JEFFERSON HERBERT, IR. I BETTY REECE MERBERT 
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Clearly the totality of the documents requebted in my letter are suDject to production bythe 
Kentucky Open Records Law, and the refusal of MEPB to pruduce such records is a 
blatant attempt to conceal from the public the terms of the sale which it seeks to have 
approved, and to further conceal from the public whether in fact applicable Kentucky Law 
was complied with in connection with the proposed sale. I enclose ais0 a copy of the 
informal opinion of Assistant Attorney General, James M. Herrick, relating to the 
appropriate procedure to be followed for the sale of the assets of MEPB. 

I am requesting a review of my Open Records Request and a decision of the Office of the 
Attorney General as to whether MEPB violated the Kentucky Open Records Law. Due to 
the time constraints identified above, i would ask for an expedited opinion on this matter. 

CC: Hon. Van F. Phillips 





Letter to the Editor of the Monticello 

Ms. Melody Phelps, Editor 
The Wayne County Outlook 
109 East Columbia Street 
Monticello, KY 42633 
Tel: (606) 348-3338 
Fax: (606) 348-8848 

Dear Editor: 

This letter to the editor is an effort to communicate with the good citizens of Monticello 
and to inform them of important facts regarding the sale of the Electric Plant Board of 
Monticello before they cast their vote on Election Day, November 6,2007. Their 
citizen owned electric power system is a valuable community asset that promises to 
become even more valuable to the community over future generations as electric power 
prices continue to rise. For this reason, these newly exposed facts should be strongly 
considered by the people of Monticello. 

For months the board members of the Monticello Electric Plant Board refused to 
voluntarily disclose those very crucial documents to the electric customers of the city of 
Monticello. They tried to prevent the Kentucky Municipal Utilities Association ( M A )  
from reviewing the records. KMUA won a Declaratory Judgment Action in Wayne 
Circuit Court, on October 25,2007, which required the Monticello Electric Plant Board 
to provide the documents related to the sale. Now the truth has come out. If the court had 
not intervened the voters would never have known all of the important facts concerning 
the sale. 

These are the facts: 

1) The superintendent and the board members of the Monticello Electric Plant Board that 
orchestrated the sale of one of the city’s most valuable assets will “become members of 
the advisorv board to the buyer, South Kentucky Rural Electric Co-op Corporation when 
the sale is completed. It appears that as an inducement to the Board of Directors to 
approve the sale of Monticello’s public asset, the superintendent and the board members 
would be put on the SKRECC’s payroll for two years in an “advisory” capacity at the 
same pay level. (Page 8, Section 17. Purchase and Sales Agreement). 

2) On September 9,2005, the Monticello Electric Plant Board put out a request for 
proposal for wholesale electrical energy supply purchases as they had provided written 
notice to the Tennessee Valley Authority (TVA) to terminate their contract for electric 
power. Instead of responding to the proposal to provide electric power, on September 28, 
2006, South Kentucky Rural Electric Coop proposed to purchase the Monticello Electric 
Plant Board for a bargain price of $4,686,000. (Notarized letter from Allen Anderson, 
CEO of South Kentucky Rural Electric Cooperative Corporation, dated September 28, 
2006.) 



3) In November, 2006, Intertech & Associates, Inc. Consulting Engineers completed an 
“Engineer’s Review of Retail Energy Rates for the Monticello Electric Plant Board.” 
This report clearly states, on page 6, that in current rate comparisons the average 
residential consumer could expect their average electric bill of $1 12.79 with the 
Monticello Electric Plant Board to INCREASE to $129.16 per month if the plant board 
was sold to South Kentucky Rural Electric. That’s an increase of almost $200 per Year 
per fmilv! In short, the 3,000 plus retail customers of Monticello will pay 
approximately $543,746 per year for their electricitv over what thev are cmentlv paying, 
if voters approve the sale. Small commercial customers such as a bank or retail store 
could expect their bill of $1,153.58 per month to increase to $1,332.10 per month with 
South Kentucky Rural Electric Coop (page 7). The Engineer’s Summary, on page 12, 
clearly states, “the cost of energy to each customer on the Monticello Electric Plant 
Board System using the present TVA retail rates is likely to be less than if the current 
rates utilized by South Kentucky Rural Cooperative were applied.. . It appears the 
consumers within the Monticello Electric Plant Board service areas presently benefit 
from lower energy expenses when compared to customers directly outside the Monticello 
Electric Plant Board Service area.” This report provided to the board members, clearly 
states that the electric bills of the citizens of  Monticello will INCREASE if the 
Monticello Plant Board is sold to South Kentucky Rural Electric Cooperative and 
board still voted to sell this valuable asset. 

4) On September 26,2007, James H. Henick, Assistant Attorney General, stated in a 
letter to the Kentucky Municipal Utilities Association “that public or electronic auction or 
sealed bids should be used and a referendudelection can be used AFTER either an 
auction or sealed-bid procedure has failed to affect the sale ofthe property.” 

There are no records to indicate that the Board of Directors for the Monticello Electric 
Plant Board ever held the required public auction or conducted a sealed bid, as required 
by Kentucky law, to ensure the best possible price for the citizens of Monticello before 
they agreed to sale the people’s property to South Kentucky Rural Electric Cooperative. 
They received only one offer and they accepted a very low offer instead of accepting bids 
to get the best price for the city of Monticello. It appears that the Board members 
bypassed Kentuch. law and they went directly to the voter referendudelection. 

5) The Board Members have agreed to make the city pay a $25.00 membership fee for 
each electrical customer in Monticello. In short, the city will pay South Kentucky RECC 
$85,000 when thev sell the Monticello Electric Plant Board. (Section2, Page 2.) 

We know that electric power rates are rising around the country. Consistently the 
municipally owned utilities, like the Monticello Electric Plant Board, are the lowest cost 
providers in comparison to all other utilities. A municipally owned utility can control 
many of the costs embedded in the price of electricity better than other providers because 
of the efficiency of operation that comes with serving a concentrated population. 



This is a monumental decision for the citizens of Monticello and they deserve to know 
the facts. 

I strongly urge the hard working people of Monticello to VOTE NO to higher 
electric bills. VOTE NO to the sale ofthe Monticello Electric Plant 
Board to ensure that y o u  children and grandchildren will not be deprived of an 
advantage enjoyed by twenty-nine of Kentucky’s most progressive cities. We wish you 
the best in making this decision and thought that you should know all of the facts before 
you cast your vote. 

Annette C. DuPont-Ewing 
Executive Director 
Kentucky Municipal Utilities Association 
502-223-2063 

..................................*..................*.~........... =....., 
The newspaper refused to run this op/ed piece and is contacting a lawyer before they will 
run o u  one page ad. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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HERBERT, HERBERT & PACK 
Atmmcys n1 Law 

October 25,2007 

Ms. Annette C. DuPont-Ewing 
Municipal Electric Power Association of Kentucky, Inc. 
1 10 A East Todd Street 
Frankfort, KY 40601 

Via Facsimile 502/875-9151 
No Hard Copy to Follow 

RE: 

Dear Ms. DuPont-Ewing: 

Attached is the Purchase and Sales Agreement which Mr. Herbert received today. 

Sincerely yours, 

City of Monticello Open Records Request 

HERBERT, HERBERT & PACK 

Denise M. Taylor 
Paralegal 

:dml 
F;VAW~EPAK\OUPOnl.eWlnE,W~ 
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PIJRCRASE AMI SALES AGRYIEWX'l! . 

THIS PURCHIASE AND SALES AOREEHENT, this day made and entered 

into by and between THE ELECTRIC PLANT OF TRE CITY OF MONTICELLO, 

KELNTUCKY, of P.O. Box 657, Monticello, Kentucky 42633, party of the 

first part, (hereinafter referred to aa EPB); and SOUTH KENTUCKY 

RURAL ELECTRIC CO-OP CORPORATION of P.O. Box 910,Someraet, Kentucky 

42502, or an affiliated company of SKRECC, at its option, party of 

the second part, (hereinafter referred to aa RECC).  

W T  T N E  S S E T H :  

THAT WIIBREAS EPB is desirous of aelling all of: its electric 

plant and assets located either within or outside the boundary of 

the municipality of Monticello, Kentucky, owned and operated by it 

and RECC is deairous of purchasing the electric plant facility and 

all assets thereof, and 

TRAT WHEREAS the parties hereto have had various discussions 

concerning this propoaed purchase and sale and now desire to reduce 

these agreements to writing for the purpose of memorializing same, 

and 

NOW THEREFORE IN CONSIDERATXON of the mutual covenants and 

agreements as hereinafter set forth, the same being a good and 

sufficient consideration, the parties do hereby agree as follows, 

to-wit : 

1. ASSETS. That EPB agrees to sell and FiECC agreea to purchase 

all of the real estate, personal property, utility poles, 

substations, revenue producing contract righta as set forth on 

-1- 
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exhibit A attached hereto, as supplemented by EPB’B finmcial 

records, and any and all other assets owned by EPB, whether set 

forth on exhibit A or not, including all asaets acquired f r om the 

date hereof until closing, unless otherwise excluded herein, for 

the purpose of allowing RECC to be the complete and sole owner of 

all of the facilities and assets of EPB. Cash on hand and aceomts 

receivable shall be addressed in #4 below. 

2 .  CONSIDERATfON. That for and in consideration of the 

transfer of said assets from EPB to RECC, EPB shall be paid the sum 

of FOUR MILLION SIX HUMDRED EL@”J!Y S I X  l’HOUSAND DOLLARS 

($4,686,000.00) ,  which represent8 all assets and facilities. 

However, subsequent to the sale, the City of Monticello, Kentucky 

shall pay to RECC the $25.00 membership fee per number of customers: 

served at date o f  sale. 

3 .  TEPXS OF PAYbBNT. RECC agrees to pay said $4,686,000.00 

with a payment of $286,000.00 to the City of Monticello upon 

approval by the voters, and the balance of said purchase price 

being $4,400,000.00 due and payable to the City of MonticelLo on a 

thirty year amoxtized basis at the rate of 4.75% per annum with the 

first payment of $146,666.67 plus accumulated interest on the 

unpaid principal to be due and owing on the - day of 
2008, and each consecutive and successive year thereafter on the 

, day of , for a total of thirty years, which 

note shall not be prepayable. 

4. ACCOUNTS R ECEZVABLE. ACCOUNTS AND CASK ON HAND. Both 

parties understand and, agree that upon approval by the vatera of 

-2- 
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this purchase and sales agreement, any and all sums of money in the 

existing bank account, checking or savinga, accounts receivable and 

accounts o f  EPB shall be transferred to the City of Monticello, 

Kentucky as soon as possible after closing, however there shall 

also be an approximate debt of $400,000.00 that is now due and 

owing by EPB or any other outstanding debts of EPB that shall also 

be assumed by the City of Monticello o r  paid by it from the above 

bank account funds, all in an effort to sell and transfer an 

unencumbered title of' a11 assets of EPB to RECC in consideration of 

their agreement to pay said purchase price. 

5. MORTaAGE AND SECURZ!CY AGREEXENT . As a result of the thirty 
yeas financing of the payment as set forth above, mCC ahall grant 

the City of Monticello a firat mortgage lien on all real estate 

being purchased by RECC from EPB and also a fir& security 

agreement and financing statement for all personal property, 

fixtures, accounts receivable and contract rights being sold to 

RECC by EPB and that said documents shall be executed and delivered 

to EPB and/or City of Monticello at the closing of this transaction 

and duly lodged in the Wayne County Court Clerk's Office to perfect 

its first mortgage liens and security agreements against said 

assets. 

6 .  REVBNUE It is understood and agreed that EPB shall continue 

operating this facility and receive all revenue8 and be obligated 

to pay all debts pertaining to the operation of thip electric 

system until this transaction is closed and both parties agree that 

there may need to be an.adjustment on the last billing cycle €or a 

-3- 
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one month period due to the billing and revenue aide being one 

month a part and the parties agree that an adjustment shall be made 

by either a payment to or from RECC or EPB/City of Monticello 

depending upon the receipts and revenues generated the month after 

the sale is consummated. Any payments made by EPB for electric 

prior to closing shall entitle EPB to receive the revenue generated 

therefrom. 

7. HA YDEN IN5URANCE POLICY. Both parties acknowledge the 

existence of an ongoing obligation by EPB to pay the previous 

Chairman and Board Member, Robert (Bob) Hayden pursuant to an 

insurance plan offered to the Board Membere several years ago and 

with an existing insurance policy on the life of B o b  Hayden that is 

now payable to EPB upon Mr. Haydenra death which in essence creates 

a "wash out" or break even transaction and that said obligation 

shall either be negotiated with Mr. Bayden by the City of 

Monticello or assumed by the City of Monticello as a part of khis 

sales agreement. 

8 .  REFERENDUM. Both parties understand and acknowledge that 

the purchase and sale of the above stated assets of EPB is subject 

to KRS 96.860 and any other applicable statutes and contract with 

TVA which in essence will require the Board of EPB to adopt a 

resolution approving the sale, describing the property to be sold, 

identifying the purchaser, stating the consideration for the 

purchase, and the terme and conditions of the sale and that this 

sale shall be subject to the voters qualified to vote in the 

regular November election to cast a majority of votes approving 

-4- 
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this sale. The parties also understand upon the EPB adoption of a 

resolution containing the above information that said resolution 

shall be submitted to the governing body of the City o f  Monticello, 

and only after it is approved by the Council of the City of 

Monticello, shall the question of the sale of this facility be 

submitted to November vote of  the qualified voters. In the even.t 

either the City Council of Monticello, Kentucky does not adopt and 

approve the resolution submitted to it by EPB or the qualified 

voters in the November general election reject the sale, then and 

in either of those events, this contract and all terns and 

conditione set forth herein shall, unlese otherwise clarified and 

stated, be null and void and shall have no binding effect on either 

party. 

9 .  PrJg4IC SERVICE COMMISSION AND OTHER QOVERNldENTAL BODXBS. 

The parties further understand an.d agree that RECC will have to 

seek and obtain approval of the terms hereof from the Public 

Service Commission or any other governmental body of RECC which 

either regulates ita business or provides its financing prior to 

this transaction being consummated and in the event the Public 

Service Commission or other governmental body of RECC does not 

approve RECC's request to purchase the facilities and assets of EPB 

pursuant to the terms hereof then and in that event this agreement 

shall be null and void and unenforceable. 

10. E A .  The parties further understand and agree that there 

is an existing contract among EPB, City o f  Monticello and TVA 

pertaining to the ownership and operation of EPB and pursuant to 

-5- 
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the Little TVA Act as set forth in the Keatucky Revised Statutes 
and that the parties musf: seek the approval of TVA to release EPB 

and RECC from any future obligations under the original contract 

among the parties since the contract does not expire until 

November, 2008  or RECC be obligated to honor TVA's contract until 

its completion date in 2008. Failure to obtain the consent of or 

fulfill the obligations to TVA may also nullify and void this 

agreement. 

11. CLOSXNG. The closing shall occur within 30 days after 

certification of the vote at the November 2 0 0 7  Election at which 

time EPB shall transfer and convey title to a l l  aasets ta SKRECC 

with covenant of general warranty. All assets shall be delivered 

at closing in the same condition as they exist a8 of the date 

hereof, normal wear and teax excepted. At closing SKRECC shall 

execute a promissory note for the unpaid purchase price and the 

mortgage and security agreement. set forth in numerical paragraph 5 

above. 

12. EMPLOYEBS. It is the intention o f  RECC upon the 

consummation and purchase of  all assets and facilities of EPB to 

offer all employees now employed by EPB a position at RECC with 

wages at or above the same wages and benefits for similar jobs, 

presently provided them and to further guarantee said employees the 

opportunity to work at RECC and RECC will make every good faith 

effort to retain said employees i f  job performance remains at an 

-6- 
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acceptable level. 

13. TRRNSMXSSTON LINB. The parties further understand and 

agree that there is an approximate two mile stretch of transmission 

line that TVA continues to own that RECC will be attempting to 

negotiate the purchase of same and in the event RECC does purchase 

said transmission line from TVA but this agreement is not 

conaummated for any of the above stated reasons, then and in that 

event RECC shall and does hereby grant EPB a six ( 6 )  month option 

to Purchase said transmission line at the same price paid by RECC 

to purchaee it from TVA plus interest at the rate of 4.75% per 

annum from the purchase date of RECC to the sales date to EPB and 

any other identifiable costs associated with the purchase. 

14. RATE c O ~ Q J I X ~ .  In the event this purchase and sale of 

EPB facilities and assets cannot be consummated and closed for  any 

o f  the above stated reasons, and by reason of EPB having given a 

termination notice to W A  of future electric service, RECC does 

hereby agree and commit to provide continued wholesale electricity 

to EPB and its customer base for a period of no less than two years 

from November -, 2008, the termination date of TVA contract, at 

a wholesale rate but: in no event shall these wholeaale electric 

rates be greater than the wholesale rate charged to RECC at such 

time as the sale is approved. The parties specifically agree that 

this part of the agreement shall survive and be binding upon the 

parties regardless of the fact of the balance of this agreement 

being cancelled in the event the sale of these facilities is not 

-7- 
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consummated for any of  the above stated reasons. 

15. OPERATfONS. Both parties understad and agree that during 

the course of the proposed purchase and sale of the EPB assets to 

RFCC that EPB shall continue operating its facilities in tho same 

manner as it has in the past, including but not limited to, the 

continued maintenance of utility poles and lines and its basic 

facilities and managerial an8 accounting methods, all in an effort 

to maintain the facilities and its operation in its present state 

of condition until this transaction is closed. 

16. NETPOWER. LLC. The parties further understand and 

acknowledge that EPB i s  a part owner of the business o f  NetPower, 

LLC that provides internet service to certain customers in Wayne 

County, Kentucky and that EPB would also be transferring all of its 

right, title and interest in and to NetPower. LLC to the City of 

Monticello as a result of this sale and the City of Monticello 

shall assume all liabilities and responsibilities concerning the 

opegation of NetPower, LLC upon the consummation of this action. 

17. ADVISORY BOARD AND SUP ERINTEND E”, It is also agreed and 

understood between the parties that upon consummation of thisr sale, 

the current: Board Members of EPB would become members of an 

advisory board to RECC relative to the newly acquired Monticello 

facility and the current Superintendent of EPB shall be retained by 

~ c c  also in an advisory capacity for a minimum period of two years 

with a compensation amount equal to their current levels. 

1 8 .  DEPOSIT ACCOUNTS. The parties further understand and 

agree that all customer deposits now in the possession or control 

-8- 
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of EPB would be transferred and assigned to RECC at or within ten 

(10) days of the closing of this transaction and that RECC shall 

become obligated and liable for the handling and disposition of 

said customer deposits consistent with the rules and regulations of 

RECC . 
1 9 .  COMMUNZ TY INVOLVE"!C. That upon approval and consummation 

of this purchase and sales RCCC agrees to continue with its 

community involvement in the Monticello/Wayne County, Kentucky area 

in an effort to provide good and dependable electric services at 

the most reasonable and cost efficient rates that it can provide to 

its customer base and to also display an interest in the 

Monticello, Wayne County, Kentucky area by investing either 

financially or otherwise in programs that may be available to its 

customers, the same as it has done with its other existing 

customers in Southern Kentucky. 

That this constitutes the entire Purchase and Sales hgreement 

between these partiee and shall. be binding upon their heirs, 

succesaors and assigns and shall not be modified unless &one so in 

writing. 

IN WImESS WREREOF the partiea hereto have hereunto subscribed 

their names, on this &.-.4-v , 2 0 0 7 .  
1 

FIRST PARTY: SECOND PARTY: 

THE ELECTRIC PLANT BOARD OF SOUTH KENTUCKY RURAL ELECTRLC 
CO-OP CORPORATION 

BY: 
ALLEN W E R S O N .  PRESIDENT 

& (2.6.0. 

BY : 
MIKE ANDER&N. CHAIRMAN OF 
THE BOARD 

-9- 
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.A. 

1 . I . . . . . . . . . . . . . . . . . 1 

. . . . . . .  . . . . . . .  
GARY DZ , SUPERINTEHDE" D STEPB~NS, ~ ~ A I R W W  OF * 

' ' ' ' ' R I d  
Tffg BOARD 

BY z 

STATE OF KENTUCKY 
COUNTY OF WAYNE 

The foregoing Purchase and Sale Agreement was signed and 
acknowledged before me by First Party, TBE GLECTRXC PLANT BOARD OF 
TEE CITY OF MONTICELLO, KY, acting by and through Mike Anderson, 
C a'rman o f  the Board, and Gary 
&'day of &A , 2 0 0 7 .  

W Corn. Expires: 

STATB OF K 
c o r n  OF 

chase and Sale Agrement was signed and 
acknowledged before me by Second Party. SOUTB KENTUCKY RuRnL 
ELECTRIC CO-OP CORPORATION. acting by and through, Allen Anderson, 
Preside% tk C.E. rd Stephens, Chairman of the Board on 
this & day of , 2 0 0 7 .  

M y  Corn. Expires: 

TRIG INSTRubE" PREPARED BY: 
PEXLLIPS 9 PEfILLXPS 
ATTORNEYS AT L A W  
P . O .  BOX 391 
MONTICELLO, KENTUCKY 
(606)  348-5591 , 

-10- 
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HERBERT, HERBERT & PACK 
Altomcys at Law 

October 25,2007 

Ms. Annette C. DuPont-Ewing 
Municipal Electric Power Association of Kentucky, lnc. 
110 A East Todd Street 
Frankfort, KY 40601 page 1 of JY 

Ma Facsimile 502/875-9151 
No Had Copy to Follow 

RE: 

Dear Ms. DoPont-Ewing: 

Attached are the following: 

City of Monticello Open Records Request 

1. 

2. 

3. 

Sincerely yours, 

HERBERT,HERBERT&PACK 

Transmittal letter of South Kentucky of its proposal to the Monticello EPB; 

Engineer's Review of Retail Energy Rates for the Monticello EPB; and 

Solicitation for Letter of Interest. 

n . 
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September ZE, 2006 

Monticello Electric Piant Board 
Gary Dishman, Superintendent 
905 N. Main S W t  
Monticello, KY 42633 

RE: Montlcello E l M L  Plant Board's Request for Proposals - Wholesale Energy 

Dear Mr. Dishman: 

South Kentucky RECC ("SKRECC") has prepared Its proposal in a manner that is somewhat different than the 
norm. SWECC's proposal containt, W parts. The first psrt or Part A is a listing of SKRECC's r e s m  to the 
information andlor data speclOcalty requested in the MwNdlo Elecbic Plan! &lard's (MEPB") R ~ U &  fm 
Proposals ("RFP"). Much of the original muesl Is not applicaMe to SKREGC or relevant to SWIECC's 
proposition. The second part or Part 8 of SKRECC'S proposal mntains SKRECC's actual proposition for the 
MEPE. 

SKRECC is proposing an alternative arrangement in the altahed response to your request for proposals. 
SKRECC Is proposing to purchase the fixed assets of t h  Monticelio Electric Plant Board ("MEPB") at the price 
listed in our proposal, All other assets, liabilitjes end equitlee listed on the balance sheet of the MEPB wuld 
remain with MEPB to dispose of as it sees fit. 

SKRECC, is also willing to provlde WK? following possibilities or oppoflunities for the MEPB: 

Employment opportunities wNh SKRECCfor the current employees of the MEPB, 

Advisory oppwtunilles with SKRECC fcr the current board members of Ihe MEPB, 

Potenrial adviswy/wnsultlng opportunities for those mho have prwided such services to the MEPB in 
the past. and 

A oontinual or ongoing stream of income to the cky and/or MEPB through a partial financing of 
SKRECC's purchase from the city of Monti0e)lo and/or the MEPB. 

SKRECC has in piace a current line of aedit that pmvides SKRECC the abillly to pay cash for the MEPB if this 
is the preferred ray. SKRECC is ~%$IllnQ to consider other types of StBncial arrangement that may be financially 
benefidai w advantageous to SKRECC and the MEPB. 

Many advantages w u l d  accrue (a your cwent ratePayen. the cltizens of Monticelio, if SKRECC is s u a ~ ~ s f u l  
in consummating this proposition. They w l d  become a member of an eleclric cooperative Wh the following 
opportunities: 

Providers dated August 2006 

e 

Albany 606-357-6476 MontiC& 60534&6771 RUS&l Swings 270866.3439 WMiw Cdy 606-378-5987 
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Membership in the cooperative rnovement through an orgniation that sdidts participation by as 
rnembm if desired by the member, 

Right to vote in cooperative dectlons, 

Equity participation through the accumulation of capital c r d t  and/or payments made by SKRECC on a 
periadic basis, 

Access to a multitude of member senrims (hrwgh SKRECC. 

Beaxne a part of SKRECCs mmmiknent to t b m r n u n i ~ ,  and 

An avenue of redress on a cornpaint through the Kentucky PuMi Service Commission. 

SKRECC has provided abwe a summary of what it is proposing. the opportunities it can provide to the MEPB, 
and some of the advantagm it could provide to your ratepayers. if you have any questions or need additional 
information, please contact me at your convenience. All items Contained in our proposal are open (0 discussion 
and further development SKRECCs Board of Directors and its management sincerely wish to make this 
proposition mur .  

It IS with great anticipatlon that we submit our proposal. SKRECC would sincerely appreciate some type of 
decision by the end of the year as SKRECC has some hwnm resource decisions and Capital expenditure 
decisions m be made in the near future. 

Sincereiy, 

Allen Anderson 
President and CEO 

II Alien Anderson, CEO of Swth Kentucky Rural Electric Cooperative Cmporation, deciare that the statements 
wntained in foregoing Proposal are true to the best of my information and Mid. 

Allen Anderson, CEO 
South Kentucky Rural ElecMc Cooperafwe Corporation 

*A 
Subscribed and sworn to me by Allen Anderson, this & day of Sptember 2006 
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The. Montjcell’o Eie&c Piant 3oard is smking k.3 
wholesale electrical anergy (“Suppliers”) for the totar elecmcai energy 
requiremene of the Manticello Electric Plant Board distribution system. in 
phnfihg- for future wholesale eledrical energy supply arrangements, the 
Monticeifo ElecYric Ptaant Bawd desires 40 obtain letters of interest Prom potential 
Suppliers and establish a basis for future discussions. As the planrain9 process 
for wtWri?sale~electrical energy proceeds, the Monticc-rllo Electric Plant Board 
anticipates rm.e?ectrical e n e G  Request For Proposal (RF‘P) will be dev@loped 
from respondents ?o this solicitation. 

As. pari of a comprehensive review of whclesale electrical energy supply, the 
Ib2ontkeib Electric Plant Board is reviewing available supply options. The goal o i  
this solicitstation is to provide the Motikello Electric Plant Board management with 
information which will form the basis Tor zlecttical energy power supply decisions 
and future supplier negotiations. 

11. OIJTLJ’ME REQUIREMENTS 

The M@nticeilo Electric Piant 3oard is a municipal stili@] systam :kat owns and 
opera%es an electrical distribution system suppiying ietail electric sewicz io 
approximately 3400 customers >Nithim its serrice arsa. A: present, the Montic;;!lu 
Electric Plant Board purchases wholesale ilectric energy from the Tsrwessek 
Valley Authority (“WA”) under a power supply contrad which contains a 5 year 
cancellation provision (the Power Contract). Written notice of ?he Montbcello 
Electric Plant Board’s intent to cancel their current agreement was provided to 
N A  on November 20,2003. 

For the 52 months ending June 2005, the Monticello EiectPic Piant Board annual 
purchased electrical energy requirements were approximately 101,856 
megawatts hour (“MWh”) and a peak demanu of approximately 25.5 megawatts 
(“Mi“’). A summary of hislorical monthiy pak demand and energy purchases is 
available upon request. 
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A Public Power Utility - Established 1964 
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SOLSClTATlON FOR LEITERS OF INTEREST 

1. INTRODUCTION 

The Monticello Electric Plant Board is seeking letters of interest from suppliers of 
wholesale electrical energy (“Suppliers”) for the total electrical energy 
requirements of the Monticello Electric Plant Board distribution system. In 
planning for future wholesale electrical energy supply arrangementss, the 
Monticello Electric Plant Board desires to obtain letters of interest from potential 
Suppliers and establish a basis for future discussions. As the planning process 
for wholesale electrical energy proceeds, the Monticello Electric Plant Board 
anticipates an electrical energy Request For Proposal (RFP) will be developed 
from respondents to this solicitation. 

As part of a comprehensive review of wholesale electrical energy supply, the 
Monticello Electric Plant Board is reviewing available supply options. The goal of 
this solicitation is to provide the Monticello Electric Plant Board management with 
information which will form the basis for electrical energy power supply decisions 
and future supplier negotiations. 

11. OUTLINE REQUIREMENTS 

The Monticello Electric Plant Board is a municipal utility system that owns and 
operates an electrical distribution system supplying retail electric sewice to 
approximately 3400 customers within its servlce area. At present, the Monticello 
Electric Plant Board purchases wholesale electric energy from the Tennessee 
Valley Authority (“WA“) under a power supply contract which contains a 5 year 
cancellation provision (the Power Contract). Written notice of the Monticello 
Electric Plant Board‘s intent to cancel their current agreement was provided to 
TVA on November 20,2003. 

For the 12 months ending June 2005, the Monticello Electric Plant Board annual 
purchased electrical energy requirements were approximately 101,856 
megawatts hour (“MWh”) and a peak demand of approximately 25.5 megawatts 
(“MW?. A summary of historical monthly peak demand and energy purchases is 
available upon request. 
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111. POINT OF DELIVERY 

The Monticello Electric Plant Board takes delivery from N A  at a single 69 kV 
Primary Substation and the Monticello Electric Plant Board Substation is 
connected to East Kentucky Power’s substation by a WA owned and operated 
transmission line 1.96 miles in length. 

The Monticello Electric Plant b a r d  substation facilities at 69 kV include Dower 
transformers and associated switching & protectives. The Monticello Electric 
Plant Board owns the 69 kV substation facilities which Serve their distribution 
needs. 

Transmission connection facilities owned, operated and maintained by TVA may 
not necessarily be depended upon for any other wholesale energy supplier. 

A map showing the TVAhlonticello Electric Plant Board delivery point location is 
available upon request. 

IV. TIMELINE 

Letters of interest are requested to be sent to Gary Dishman, Superintendent - 
Monticello Electric Plant Board by October 11, 2005. 

Submitted By: 

Gary dishman, Superintendent 
MONTICELLO ELECTRIC PLANT BOARD 
904 N. Main Street 
Monticello, KY 42633 
606-348-8102 

Document Prepared By: 
Barry W. Cooper, P.E. 
INTERTECH & ASSOCIATES, INC. 
Consulting Engineers 

I 
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Ms. Renee Mako 
Director of Powet Organization 

Cinergy Services 
139 East Fourth Street, EA600 

P.O. BOX 960 
Cincinnati, Ohio 45201-0960 

/ 

Mr. Char1.e.s A. Freibert, Jr. / PFctor Energy Marketing 
Lousvrlle Gas & EkCk'iG Company 

220 West Main Street 
Louisville, .Kentucky 40202 

05;  
4d Mr. Ted P. Tudor 

J ~ a n a g e r  Wholesale ~ o w e i  
Louisville Gas & Electric Corn 

One Quality Street ' 7 0  9 -  
Lexington, Kentucky 40507-1. d 

MI. Chuck Nann3 

heion Power T c m  
300 Exelon W3y 

Kennett Square, PA 19348 

Rircctor, Marketine; & Bushess Dwc J 

PAGE 88 

Mr. Luther Lu 
Marketing & Business Development 

Exelon Power Team 
3M) Exelon Way 



10/25/2007 14: 05 2706513317 

1 ,  

b 

i 
I 

I 

Power Provider "Letter of IntF*est" Mailiw List 

Ms. Renee Mark0 
Director of Power Organhation 

Cinergy Services 
139 East Fourth Street, EM00 

P.O. Box 960 
Ciucinnati, 0hi.o 45201-0960 

Mx. Charles A. Freibert, Jr. 
J Director Energy Marketing 

Jdo~sville Gas & Electric Compan 
220 West Main Street 

LouisvilJe, Kentucky 40202 

Mr. Ted F. Tudor 

Louisville Gas & Elw+~ic Company 
One Quality Street 

Lexington, Kentuclsy 40507-1462 

J Manger Wholesale Power 

MI. Chuck Hama 
Director, Markcting & Business Development 

Exelon Power Team 
300 Exelou. Way 

l<ennetI Square, PA 19348 

i 

Mr. Luther Lu 
Marketing &. Business Development 

Exelon Power Team 
300 Exelon Way /' Kemett Square, PA 19348 

PAGE 09 
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Mr. Nonie McICenzk 
Business Development Vice President 

Southern Company 
270 Peachtree Seeet 

Atisnta. &or&$$ 30303 
B i n 8 3 5  11 Floor 

J 

Mr. Greg Hall 
V.P. Energy Marketing 

hericnn Electric Power 
155 W. Nationwide Blvd. 
Columbus, Ohio 432 15 / 

A”N: Mr. Roy Pak 
President & CEO 

East Kentucky Power 
P.O. Box 707 

1 Winchester, Kcntucky 40392 
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MONTICELLO ELECTRIC PLANT BOARD 
A Public Power Utility - Established 1954 

ENGINEER’S WEWEW 
OF 

RETAIL ENERGY MTES 

The Monticellb Electric Plant Board 

I! 
[I 
li 
1 

Prepared By: 

INTERTECH & ASSOCIATES, iNC. 
Consulting Engineers 

180 CREEKVIEW MIM - P.O. BOX 1% - MONTICELLO, KY 42833 
,TELEPHONE 606-348-8874 FIW 803-348-6887 E-Mall &&.m$&&ower.nat 

’! 

Novern ber 2006 

! 
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CONFIDENTIALITY 

Retail Rate comparisons contained herein am based upon current rate structures promulgated by 
N A .  the MEPB and the South Kentucky RECC. 

This report is not believed to contain sensitive competitive information or information of a 
confidential nature. 

This report was prepared for the use and benefit of the Board of Directors of the Electric Plant Board 
of the City of Monticello. The South Kentucky RECC will be invited by Superintendent Oishman to 
review the report and offer comments as deemed appropriate. 

Page 1 of 12 
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T'he retail customers of the Monticellch Electric Plant tbard pmsently purchase energy under the 
current N A  retail rate structure. 

In the interest of the maintaining the lowest possible costs for electrical energy far the cllizens and 
industrhs within the MEPe service area, the MEPB desires a rate mmpakon with utilities such as 
the South Kentucky Rural Electric Cooperative Company whose service area surrounds the MEPB 
customer base 

This repod provides a directcomprisMI between the current rates imposed by South Kentucky 
RECC (hereinaflwr SKRECC) and the present retail MEPB electrical energy rates set by TVA. 

At the request and dimctlon ol the Board of Directors, this study is limited to an objective rate 
analysis only. No review of subjective issues such as reliabili or indirect effect on the community 
as a whole were to be examined. 

i! 
Rather than detail the subtle diWerences between the rate stn~chrres, four example customers were 
compared for each major rate structure. 

Copies of each epplicak rate structWe are on file in Superintendent Dishman's office for further 
review If necessary. 

Page 2 of 12 
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Approxlmate C l m  Descrlptton MEPB Retail Energy Energy * Reactfve 
Number M Customer Charge8 Demand Meterkg 
Customers Deslgnrption one Charges 

Apply 
No 

44 040 - Commem’el Commerclal& - Varies Varies 
Large Power 
Part 1 

40 c50 - Comrnercfal/lndustrial Commercial & -- Yes Yes 
Large Power .. 
Part 2 

1 c77 Municipal Street Ltght Schedule LS Yes No No 
2 c50 Large Industrial Commercial& - Yes Yes 

Large Power 
Part 3 

2,768 c22 -Residential Service Residential YeS - 

613 c77 Outdoor Lighting Ser. Schedule LS YeS __ NO 

PbGE 15 

... 

Page 3 of 12 
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CQMPERTlVE R&lT SUMMARY 

SOUTH WTUCKY REGC Rate Summary as of September 1.2006 Toor e typical October 2006 
energy invoice. 

Minimum Bill - No Usage - 88.OOlmonth 

6.445 cents/kWh+ environmental surcharge of 9.53% 
Resldentlal Single Phase Service 

le #I I, 

+ fuel adjustment of ,534 cents per kWh 

-less 1 _ 1  than SO UVA transformation bank 
Small Commercial Minimum bill 
Or 3 phase 

$15.00/month (meter fee) 
.a0 per KVA of transformation size 

7.474 cents/kWh +environmental charge of 9.53% 
+ fuel adjustment of .534 cenWkWh 

typically greater than 50 kW demand but less than 300 KVA demand 

Minimum Bill $30.00/month or $.EO/I(VA 
Minimum P.F. WIO Penalty . .90 

Energy Charge 
'Demand Charge 

4.156 centslkwh + environmental charge of 9.53% & 
$6.00/kW fuel adjustment of ,534 cents/kWh 

-, typlcally greater than 500 kW demand. 

Metering Charge $125.00/month 
Substation Charge $315.00 $944.00 $2,373.00 
Demand 5.39 cents par kW 999 kW 2999 kW 7500 M N  
Energy 

*15 minute peak interval measurement, ratcheting demand. Measured ai peak and applied to 
precedlng 11 month perlcd. 

Schedule AES (All Electric School) 5.646 wntslkWh 
School cannot use other primary fuels for headng, cooking or water heating. 

Schedule StL (Street Lighting Service) 
Lamp replacement billed to customer 

SKRECC begins to Impose a penalty when the power factor drops below .90. Few customers would 
be affected by the difference in power factor calculations. 

('I Complete South KY RECC fate schedule dated September2006 is on file in Superintendent 
Dishman's office. 

Fuel adjustment and Environmental surcharge is shown for October 2006 and will vav 
month to month. 

3.713 cents per kWh + environmental charge of 9.53% 
+fuel adjustment of ,534 centslkwh 

$6.3O/month/flxture 

Pagad of 12 
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CQMPARISON METHODOLOGY 

The TVA issued October 2006 Large Consumer Report for the MEPB as well as the October 2006 
Wholesale Power Invoice from TVA were utilized a$ a baseline for comparison energy consumption 
caiculations. Copies of each document are on flle in Superintendent Dishman's office. 

To obtain a shgle month snapshot for the residential energy purchased in October, the Large 
Consumer Report kWh figures were subtracted from the October Wholesale Power invoice for total 
energy (kWh) consumed. 

The total metered energy sold by the MEPB in October not Including losses was 8,109,351 kWh 

For the QD metered commercial. industrial and lighting accounts summarized within the Large 
Consumer Report the total energy billed for October 2006 was 3,752,620 kWh. 

The residential use was thus calculated to be total energy billed less large consumer and lighting 
meter readings (8,109,354 - 3,752,620) = 4,356,734 kWh or an average of 1573 IWh per residential 
customer. 

For the 2,768 &dentis1 customers, ihe average residential energy invoice was nearly $112.00 for 
the month of October. 

Retail rates for both TVA & South KY RECC include many customer classifications that would not 
presently apply to the customer base of the MEPB. 

As an exampie, both the i V A  & South KY RECC Include a tariff structure where a customer may 
elect to utilize metered equipment at off peak times and benefit hom lower rates. Since the MEPB 
does not have a single customer participating in such a program, no effort has been made to 
compare rates for which there am no custwners. 

In another example. the LP-2 rate adwted by South KY RECC for customers heving over 5 rnW 
demand was not compared with TVA'S simiiar tariff as the MEPB does not have a metwed customer 
exceeding 5 mW. 

The following exampie cusmmers form the bask of the rate comparisons. In each case for the 
snapshot month of October. a fuel adjustment clause applies for SKRECC customers. In January 
2007, the MEPB customers on TVA rates will begin to experience a fuel adjustment clause in their 
power invoices. The school tax on county wide customers is not added to the retail comparlson nor 
is the $4.00 per month City Fee reconciled for the customers of the MEPB. 

Regardless of the rate structure utilized, the City Fee &School Tax will continue to be imposed. 

Page 5 of 12 
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Oct. 2006 MEPB OCt. 2006 South MEPB Average 
Rate Under KY RECC Rate Current 
Schedule Schedule 
uR8sidentlalH "A" Ressdential 8111 ResldentRal . 

Averaae 

PAGE 18 

- I Customer BCII 
1575 W H  6.84 cents/kWh + 1 I 

$6.20 Meter Fee I I 8112,79/month . $129.16/month 
I , 
I I I 
I 8.2 cents/kWh I 7.16 cents/MNh 

1 effectiveate I (see calculation) I 
Ualng the October 2006 SKRECC rates the projected cast for the average MEPB residential 
customer would increase nearly 15% pet month when compared to current TVA retail rates. 

The 2,768 existing customers would thus pay a total of $45,312.00 more for the example 
month I f  plaaed on the present South KY RECC rate structure. In extremely cold or hot 
weather, the monthly cost incmase would be more slgnlficant 

I 

SKRECC Residential Rete Calculation 

$ 8.00 
$101.51 

- Monthly Meter Fee - 
Energy 6.445 cents per kWh @ 1575 kWh - - 
Fuel Adjustment 324 cents per kWh f@ 1575 kWh 

Envimnmental charge for 1575 kWh @ 9.53% of subtotal 
Total for Residential Customer for Month of October 

Effective cost for 1575 Mlyh 

= 
&as SUbrntal 

$ 11.24 
$129.16 

8.2 cents/kWh - - 
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cuRuENr MTE CQMPARSION EXAMPLES 

Example 2 -Small wmmercial customer such as a bank or retail store with Oemand less than 50 
kVA and monthly use of 15,000 kWh. 

Schedule 
Commerolal& 
Lame Power 

15,000 kWh 1 7.635 cents/kWh 
I + $8.33 meter 

fee I I 

CosVkWh 
Customer 

8.88centslkWh j $1,153.58 1$1,332.10 

I 
[See Calcuiation J 
Below) I 

When SKRECC ahss were compared for this example, the small commercial customer would 
WDiCallY Dav 15% less for the month of October 2008 for the electrical energy when the TVA . .  - 
pates wem applied. 

SKRECC Small Commerclal Cakulation 

Monthly Meter Fee 
Energy 7.474 cents per kWh @ 15,OM) IcWh 
Fuel Adjustment ,534 cents per kWh @ 15,000 W h  

Environmental charge for 15,000 kWh @, 9.53% 

Total for Small Commercial Customer for Month 

Effecthe cost for 15,000 WWh 

subtotal 

of subtotal 

of October 

Page 7 of 12 
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Oct. 2006 South 
UY RECC 
Schedule “1P” 
Cosffkwh 

32.000 kWh @ 
5.234 centsfkwh 

(See Calculation) 

75 kW Demand 
6.00 per kW 

PAGE 20 

MEPB Bill For 
This Example 
Customer At 
Current TVA 
Rates 

$1.651.33 energy- 
$4 268.25 Demand 

monmly invoice 
$2.1 19.58 total 

.. . . .  .. 

CusroMER wrE COYPARSION EXAMPLES 

Example 3 - Larger commercial customer with 75 KVA demand and 32,000 kWh consumption but 
less than 300 kVA wntract demand. 

Consumption Rate Under 
Schedule 
Part z*, 
Commercial & 

7.705 centslkWh 
next 17,000 @ 
4.043 cents/kWh + 
$8.33 meter charge 

:tat All Year & 
’ower Factor Demand 

Demand 

]‘..IcL-cL 
$268.25 Demand 
Charge Component 

$450.00 Demand 
Charge 
Component 

KY RECC Blll For 
Projected 9outh 

This Example 
Customer 

invoice 

‘For this example customer, if demand is reduced in the off peak season, the N A  retall 
rates will be further towered for a net monthly decrease in demand charges, 

South KY RECC demand charges wlll remain the same each month and be based on the 
hlghest of thc 12 month period. 

Given the assumptions of a flat 75 kW Demand each month and a power factor greater 
than .90, the customer would have experlenced very llttle difference In costs, utllizing 
the October 2068 SKRECC rate schedule. 

In practlce, most MEPB Large Commercial customers would llkely always benefit from 
TVA fates whsn compared to the SKRECC rate structum for the following reasons: 

a. October is typically a low use to moderate weather. As usage increases, the MEPB 
energy rate becomes further competitive. 

b. Few MEPB customers have a flat monthly demand. As demand decreases the 
MEPB rates allow for cost reduction for lower metered demand whlle SKRECC rates 
lock the customer in to a typically higher damand figure. 

Page 8 of 12 
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SKRECC Calculated Energy Costs, Schedule “LP” Example 

$ 30.00 Monthly Meter Fee - 
Energy 4.156 cents per kwh @ 32,000 kWh i $1,330.00 
Fuel Adjustment ,534 cents per kwh @ 32,000 kwh = $ 170.00 

- 

Subtotal i%iul%@ 
Environmental charge for 32.000 k W h  @ 9.63% 

Total for Example Large Comrnem’al Customer for 

Effective cost for 32,000 kWh El 5.234 centslkWh 

of subtotal = 8 145.00 

$1,675.00 Month of October ZOOS - - 

PAGE 21 

I 
f 
f 
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Energy & Demand 

950,000 kwh 
1300 kW Demand 
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MEPB SKRECC MEPB SKRECC 
Schedule Part 3 Schedule LP-1 

4.1 15 cenWkWh 

$8.33 meter fee t + 
* 4,656 centskWh $39,100 Energy M4.328 Energy 

a $53,057 Total $54,030 T o w  
Monthly Invoice Monthly Invoice 
Spring & Fall 

NQTE: i ? L L @ L D ?  sel?Ja&m 

1,000 kW Demand 1,800 kW Demanc 
@ $10.33/kW a5.39 2 $9702.0(3 

300 kW @! $12.09 Component 
* Demand Charge 

PAGE 22 

Energy & Demand 

950,000 kwh 
1800 kW Demand 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

MEPB SKRECC MEPB 
SChedM le Part 3 Schedule? LP-1 - 
4.11 5 centslkwh 4.666 cenWkWh $39,100 Energy 

c c 

CUSTOMER RATE GOMPARSION EXAMPLES 

Example 4- Large Industrial Customer, 1300 kW demand in spring & fall, peak demand In 

Spring Calculation 

Summer at I800 W demand utllizlng 050,000 kWh electrical energy per month 

$8.33 meter fee 

800 kW @ 12.09 cents 
1000 kW @10.33 cents 

$20,002 Demand 
- - 

Monthly invoice 
Summer Month 

@ 5.39 
1,800 kW Deman 

Demand Charge 
Component 

Summer Calculation 

SKRECC 

i44,329 Energy 
4. 

Monthly Invoice 

For thls example customer, it ts assumed the power factor is maintained greater than .SO to 
avoid SKRECC penalties. 

Cost dflerences under SKRECC rates would vary between 01,M)O.M) per month increase for 
the spring or fall monthly calculation or perhaps a savlngs of $5,000.00 for the peak summer 
month when compared to present MEPB rata$. 

Thm example may be scrutinized further as it represents an actual customer of the MEPB 
who is presently mceivlng a growth credit of $8,000.00 per month fmm TVA. 

Pageloof12 
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SKRECC Calculated Energy Costs, Schedule "LP-I" example 

Monthly Meter Fee = ?i 125.00 
$35.273.00 
9 5.073.00 

- I Energy @ 3.713 cents per kWh @ 950,000 kWh 
Fuel Adjustment ,534 cents per kWh @ 950,000 kWh - 1 

Subtotal s3!-4&& 
Environmental charge for 950.000 kWh @ 9.53% 

Total for Large Commercial Customer for Month 
of subtoral = $ 3,857.00 

of October 2006 = $44.328 I 00 

Effectke cost per kWh under LP-1 rates for 
Octaber 2006 example customer 

PAGE 23 

4.666 cents - - 
per lkWh 

Page 11 of 12 
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I 
ENGINEER'S SUMMARY 

In general. the cost of energy to each customer on the MEPB system using the present WA wtaii 
rates is llkely to be less than f the current rates utlllzed by SKFtECC were applied. 

During any given 12 month intend a lafge industrial or commercial customer having both the 
demand and energy charge components on their invoice would appear to be nearly equal to 
SKRECC rates when compared to TVA fates. 

For those small commercial Customers with a demand more than 50 kW the N A  rate structure &e 
MEPB utillzes will likeiy be more competitive Man SKRECC due to differences in how the demand 
charges are measured and how the charges are calculated, 

No forward looking analysis was provided. ,Only the information contained h currant month of 
utilization and the presently applled rate structures were analyzed. 

When fuel adjustments begin to appear on TVA based energy invoices in'2007 the difference 
between N A  distributor retail rates and SKRECC rates may be diminished. 

Similarly. this report looks at only one month's comparison. There may be individual customers 
whose use patterns may actually benefit from the rate structure cumentry employed by SKRECC 
while other customers with a specific use pattern will benefit from the current TVA retail rate 
structure. 

In summary, it appears the consumers within the MEPB service aree presently benefit from lower 
energy expenses when compared to the customers directly outside the MEPB seivlce area. 

The small quantity (less than 100) large commercial and industrial of the MEPB will always be more 
difficult to analyze than a residential customer. On a forward going basis it may be prudent for the 
staff of the MEPB to simply look at a comparative analysis for residential rates on a monthly basis. 
The cwmparlson would only take a few minutes to accomplish and Serve as a useful guide for rate 
reviews by the Board in the future. 
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SUMMARY OF EVENTS ASSOCIATED WITH THE SALE OF 
MONTICELLO MUNICIPAL PLANT BOAW TO SOUTH 
KENTUCKY WECC PURSUANT TQ AN ELECTION OF VOTERS IN 
TIlE CITY OF MONTICELLO ON NOVEMBER 6,2007. 

1. Request an AG Opinion as to whether a Competitive Bid Process Should 
have been Utilized in the Sale: 

Auqust 20.2007 

~i KMUA wrote a letter requesting a formal written opinion from the 
Attorney General of the Commonwealth of Kentucky on the question of 
whether sealed bids are reauired when a municipal electric power 
system is sold by public auction or electronic auction and whether 
competitive biddinq is required before property can be disposed of by 
alternative means. 

September 26,2007 

o James H. Herrick, Assistant Attorney General, responded in a letter, 
which is not a formal opinion, stated that KRS 96.860 requires an 
election prior to the sale of a municipal utility and that the sale can be 
conditional upon the outcome of the election. KRS 82.083(3) lists 
three options that apply to the sale of this property: (a) sale at public 
auction; (b) sale by electronic bid and (c) sale by sealed bid. We also 
states that if a city receives no bids for the property, either at public or 
electronic auction or by sealed bid, the property may be disposed of 
consistent with the public interest in any manner deemed appropriate 
by the city. The AG’s office does not believe that sealed bids must be 
used at an auction. The AG’s office states that public or electronic 
auction or sealed bids should be used and an referendum/election can 
be used AFTER either an auction or sealed-bid procedure has failed to 
effect the sale of the propertv. 

2. Open Records Request to Find Out if a Competitive Bid was Utilized: 

Aunust 7,2007 

0 Jeff Herbert wrote to Gary Dishman of the Monticello Electric Plant 
Board to request- the records pertaining to the sale. 



Auaust 24,2007: 

0 Van Phillips, attorney for Monticello, sent a letter to Jeff Herbert 
saying he would instruct Gary Dishman to commence making 
copies of the information requested. 

Auaust 31 I 2007 

e Van Phelps sent a letter informing Jeff Herbert that a special board 
meeting would be called to consider the request. 

SeDtember 11,2007 

0 Van Phelps informs Jeff Herbert that he has filed for a Declaratory 
Judgment Action in Wayne Circuit Court seeking guidance as to 
what documents if any the law requires them to provide to KMUA. 
The referendum statement will read on the ballot as follows, "Are 
you in favor of the sale or disposition of the Electric Plant Board, for 
the consideration of Four Million Six Hundred Eighty-six Thousand 
Dollars ($4, 686,000.00) to South Kentucky RECC? The results of 
the suite will be a "binding declaration of rights" as to what 
documents and information should be provided to KMUA and what 
documents shall be retained under the Open Records Act of KRS 
61.878. 

October 8,2007 

0 Jeff Herbert files a response and counterclaim to the court 
defending KMUAs right to see the records and requests an 
expedifed hearing. 

October 23.2007 

e Hearing scheduled and was cancelled by Van Phelps due to 
scheduling conflict. 

October 25,2007 

e Hearing will take place during our board meeting and Jeff Herbert 
will call KMUA to let us know the ruling of the Circuit Court. On the 
request for Open Records. 



3. REQUEST AN OPINION FROM THE ATTORNEY GENERAL’S OFFICE ON 
KMUA’s REQUEST FOR RECORDS AND THE REFUSAL RECEIVED FROM 
MOMTICELLO TO PRQVIDE THEM 

October 17.2007 

o Jeff Herbert asks the AG’s office to provide an expedifed opinion on 
whether Monticello had to provide the records under the Open 
Records Act via a request for Review of Denial by Electric Plant 
Board of the City of Monticello KY of Request for Inspection of 
Public Records. 

Qctober 26,2007: 

0 Response Pending 





COMMONWEALTH OF KENTUCKY 

OFFICE OF THE ATTORNEY GENERAL 

GREGORY D. STUMBO 
ATTORNEY GENERAL 

CAPITOL BUILDING, SUITE I I 8  
700 CAPITOL AVENUE 

FRANKFORT, It( 4060 I -3449 
1502) 696-5300 

FAX: (502) 564-2894 

September 26,2007 

Ms. Annette DuPont-Ewing 
Executive Director 
Municipal Electric Power Assn. of Ky. 
110A East Todd Street 
Frankfort, KY 40601 

Re: Sale of municipal property 

Dear Ms. DuPont-Ewing: 

Although this letter is not a formal opinion of this office, we hope the 
views expressed will be of some assistance. You have asked about the applica- 
tion of KRS 82.083 to a sale of municipal property, specifically a municipal 
electric power system. Your questions include whether sealed bids are required 
when municipal property is sold by public auction or electronic auction, and 
whether competitive bidding is required by KRS 82.083(3) before property can be 
disposed of by alternative means under subsection (4). 

As a preliminary matter, we note that KRS 82.083 would apply to the sale 
of any real or personal property constituting the electric power system. While 
KRS 96.860 requires an election prior to the sale of “an electric plant located 
within the boundary of the municipality,” this statute can be reconciled with the 
provisions of KRS 82.083(3) by making the sale conditional upon the outcome of 
such election. 

KRS 82.083(3) lists five options for the sale or other disposition of city 
property: (a) transfer to another governmental agency; (b) transfer for economic 
development purposes; (c) sale at public auction under KRS 424.130(1)(b); (d) 
sale by electronic auction under KRS 424.130(1)(b); and (e) sale by sealed bids 
under KRS 45A.365. You have indicated that (a) and (b) do not apply. 

AN EOUAL OPPORTUNIN EMPLOYER M/F/D 
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Subsection (4) of KRS 82.083 then states, in part: "If a city receives no bids 
for the real or personal property, either at public or electronic auction or by 
sealed bid, the property may be disposed of, consistent with the public interest, 
in any manner deemed appropriate by the city." (Emphasis added.) The first 
question is whether, under subsection (4), sealed bids must be used in an auction 
authorized by subsection (3)(c) or (3)(d). We believe they need not. The use of 
the sealed-bid procedure under (3)(e) is given as an alternative, not as a condi- 
tion, to the use of an auction under (3)(c) or (3)(d). 

A related issue is whether subsection (4) means that a city must try every 
possible means of selling its property under subsections (3)(c) to (3)(e) before 
resorting to the use of other means of disposition under subsection (4). This 
question arises from the use of the word "either" in subsection (4), which might 
be construed as requiring the municipality to attempt a sale through public 
auction, electronic auction, sealed bids. In our view, however, this would 
not be necessary. "Either," as used in statutes, is a disjunctive between two 
items, and "means 'one of two' and not 'any."' Brunch I). Brunch, 149 A.2d 573, 
575 (Pa. Super. 1959). The structure of the sentence in KRS 82.083(4) indicates 
that "public or electronic auction" and "sealed bid" are treated in parallel, so that 
the statute is not requiring the use of all three options, but only stating that 
subsection (4) can be used after either an auction or a sealed-bid procedure has 
failed to effect the sale of the property. 

In short, therefore, we believe that KRS 82.083 requires an opportunity for 
competitive bidding before municipal property is disposed of under subsection 
(4), but the three options presented in subsections (3)(c) through (3)(e) are sepa- 
rate and distinct. If you have any questions, you may call this office at (502) 696- 
5622. 

Yours very truly, 

GREGORY D. STUMBO 
ATTORNEY GENERAL 

James M. Herrick 
Assistant Attorney General 



Municipal Electric Power Association of Kentucky 

Serving those who power Kentucky cities 
Ron Herd, President 
Corbin City Utilities Commission 

Doug Beckham, Vice President 
Williunstown Utility Company 

John Humphries, Secretary 
Princeton Electric Plant Board 

Jim Asbury, Executive Committee 
Madisonville Municipal Utilities 

Bob Hunzinger, Executive Committee 
Owensboro Municipal Utilities 

Larry Wilcutt, Executive Committee 
Russellville Electric Plant Board 

August 20,2007 

The Honorable Greg Stumbo, Attorney General 
Commonwealth of Kentucky 
State Capitol Building 
Capital Avenue 
Frankfort, Kentucky 40601 

Dear General Stumbo: 

This is a request for a formal, written opinion from your office on the question of whether 
competitive bids are required for the sale of an electric power system owned and operated 
by a municipality. 

Municipally owned and operated electric power systems are primarily organized under 
various statutes found in KRS Chapter 96. At least two municipal electric power systems 
are organized under KRS Chapter 58.180. 

KRS 96.183, 96.540, and 96.860 address the sale of a municipal electric power system as 
to the power and authority of the goveming body to sell the plant and the requirement for 
an election in which the voters approve or reject the sale. KRS 96.5405 also addresses 
the sale of a system in cities of the sixth class under emergency circumstances, in which 
case the governing body of the system is to petition the customers for their approval 
rather than hold an election for this purpose. The referenced statutes do not answer the 
question of whether or not competitive bids are required as part of the process of selling a 
municipally owned and operated electric power system. 

KRS 82.083 specifically addresses the sale of real and personal property owned by a city. 
After making a written determination fully describing the prope~y, its intended use at the 
time of acquisition, the reasons why it is in the public interest to dispose of the property 

110 A East Todd Street 
Frankfort, Kentucky 40601 

Phone (502) 223-2063 Fax (502) 875-9151 



and the method of disposition to be used, the city may go forth and dispose of the 
property in four ways: 

82.083 Sale or other disposition of city property. 
(3) Real or personal property may be: 

(a) Transferred, with or without compensation, to another governmental agency; 
(b) Transferred, with or without compensation, for economic development 
purposes; 
(e) Sold at public auction following publication of the auction in accordance with 
KRS 424.130(I)(b); 
(4 Sold by electronic auction following publication of the auction, including the 
uniform resource link (VRL)for the site of the electronic auction, in 
accordance with KRS 424.130(l)(b): or 
(e) Sold by sealed bids in accordance with the procedure f o r  sealed bids under 
KRS 45A.365(3) and (4). 

KRS 82.083(3)(a) and (b) dealing with transfers to another governmental agency or for 
economic development purposes do not appear to be applicable to the circumstances 
under which a municipal electric power system would be sold. KRS 82.083(3)(c) and (d) 
dealing with public or electronic auctions do not specifically require sealed bids for either 
procedure until we read the following subsection, subsection (4), indicating that sealed 
bids are required for both procedures. Subsection (4) states as follows: 

(4) I f a  city receives no bids for the real or personalproperty? either atpublic or 
electronic auction or by sealed bid, the property may be disposed of; consistent 
with the public interest, in any maimer deemed appropriate by the city. In those 
instances, a wuitten description of the property? the method of disposal, and the 
amount of compensation, ifany? shall be made. 

The city may dispose of real or personal property consistent with the public interest in 
any manner deemed appropriate, but only after no bids have been received. It would 
appear then that the sale of municipally owned electric power system would require an 
opportunity for competitive bidding by potential purchasers prior to disposal by the city 
through an alternative procedure. 

We would appreciate an inquiry and opinion fkom your office on this question, Thank 
you. 

Ankette DuPont-Ewing 
Executive Director 


