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KEIV‘I‘UCKY-AMERICAN_WATER CORIPANY’S
RESPONSE TO LOLISVILLE WATER COMPANY’S MOTION
-TO
- SCHEDULE INFOIUIAL CONFERENCE

On March IO, 2008, Louisville Water Company (“LWC“) filed a Motion to Schedule
Informal Conference (“LWC’s Motion”). The stated reasons for the informal conference (or,
alternatively, a mediation) are: (1) to discuss Kentucky-American Water Company’s (“KAW”)
desire to partner in tlie construction of a pipeline to the Ohio River’; (2) to discuss the “interim
measures” suggested by LWC in Mr. Heitzman’s February 11, 2008 testimony, and, given those
“interim measures,” the immediacy of the need for the facilities I U W has proposed in this case:
and ( 3 ) to allow for a mediation that would be paid for by LWC and KAW that would involve
expert witness participation and that “would resolve tlie substantial issues presented by this

case.
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As set forth below, KAW will participate in good faith in any discussion, conference,
mediation, or other useful effort towards solving the problem at hand.

However, the

Coinmission has already recognized in this case that requiring such discussions when there is

’ LWC Motion, 7 4(a).

LWC Motion, 7 4(b)-(c)
L,WC Motion, 117 6-7.

”very limited enthusiasn~”~
for them is undesirable. IoIW’s enthusiasm for the type of meeting
LWC has proposed is, at most, “limited” for a very simple reason:

KAW has repeatedly

performed a thorough analysis of LWC’s idea and is convinced beyond any doubt that the KAW
proposal is the best and least expensive solution for KAW’s customers and that the case for a
certificate has been well-proven
LWC’s Motion demonstrates that LWC fails to understand the basic fundamentals of this
proceeding. This proceeding is not a piece of litigation in which KAW has made claims and
L,WC has asserted defenses and/or counterclaims.

There are no claims for damages in this

proceeding that might be compromised by settlement discussions, mediations, or infoimal
conferences. Although this Coinmission has repeatedly stated that LWC hcis no proposal in this
case, LWC acts like it does. LWC’s Motion would have one believe that LWC’s pipeline idea
competes for approval in this case along with KAW’s proposal. Of course, that is simply not the
case. The Commission stated it best when it denied LWC’s
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motion’ for an informal

conference:
[Wle find the current pioceeding is not well adapted for “administrative
mediation.” LWC has not made an application to this Commission for the
construction of facilities nor does it have a direct and inimediate interest in
Kentucky-American’s proposal. In contrast, Kentucky-American’s customers
have a direct interest as the cost of any facilities for which a certificate is granted
will be reflected in their future rates for water service. Similarly, the issuance of a
certificate will affect those persons whose property lies along the route of the
proposed transmission main. While such interest may not establish a right of
intervention in this proceeding, it certainly would suggest an interest amenable to
mediation and negotiation. LWC has neither. We granted LWC leave to
intervene in this proceeding because its intervention could assist the Commission
in developing facts and issues.‘
November 26,2007 Order, p. 2.
On October 16, 2007, LWC moved the Commission for an infoiinal conference on grounds
similar to those presented in LWC’s Motion. That motion was denied by the Commission’s
November 26,2007 Order.
November 26,2007 Order, p. 1 (emphasis added).
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Thus, the Connnission has alreidy held in this case that LWC does not have an interest that is
amenable to any sort of mediation.
As mentioned above, LWC claims that an informal conference7 would allow discussion
on the issue of KAW’s desire to partner in the construction of a pipeline to the Ohio River,
KAW has no desire to partner in the construction of a pipeline to the Ohio River because such a
pipeline is not the best solution to the problem at hand. KAW has proven that the best solution is
the solution it has proposed. Based upon a tremendous amount of work, research, analysis, and
thoughtful consideration, KAW concluded that its proposed facilities are the best solution for its
customers before it filed its Application in this case.
As to the issue of the “interim solutions” LWC has suggested and the claimed resulting

lack of immediacy for ICAW’s solution, Mr. Neitznian’s testimony on March 5, 2008 proved
those interim solutions to be infeasible. First, Mr. Heitzman was forced to malce wholesale
changes to his February 11, 2008 pre-filed testimony to account for his ignorance of the
problems with a ”Georgetown interconnection.” Clearly, the ability of Frankfort to provide an
“interim solution” via Georgetown is not feasible. Further, ICAW demonstrated at the March 5,
2008 hearing that Franlcfort has previously taken the position that it cannot provide more than 1
MGD to Central Kentucky.’ Additionally, KAW demonstrated through the cross-examination of

It must be noted that the regulation upon which LWC relies for its request for an informal
conference (807 KAR 5:001, Section 4(4)) allows for informal conferences “either prior to, or
during the course of hearings in any proceeding.” Since the hearings in this matter have already
been completed, the regulation does not allow for the request LWC has made.
ICAW March Hearing Exhibit No. .3, p. 3 .

’
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Mr. Meitzinan on March 5, 2008 that his claim of a 5 MGD interim solution from Versailles is
unrealistic.’
LWC has gone well beyond its stated purpose for inteivention.” LWC’s presence in this
case has forced KAW to prove its case to a standard well beyond that set forth in KRS 278.020.
This Commission has left no stone unturned.

LWC has been given every conceivable

opportunity to prove that KAW’s proposal does not meet the required standard,. In the end, after
voluminous discovery and five full days of evidentiary hearing, KAW’s proposal has withstood
the onslaught of LWC’s and CAWS’ efforts -- legal, political and otherwise
LWC’s Motion quotes the parlid testimony of Ms. Bridwell in responding to Chairman
Goss’ question concerning recent meetings between LWC and IWW.” Ms. Bridwell stated that

KAW has not met with LWC recently, but she also explained why there has not been m y such
meeting:

I mean, from our perspective, we have the cheapest proposal, after
years and years of analysis, that we have designed and that we
need to go about getting built, and so I guess to tlie extent that
Kentucky-American bas seen, I think Mr Turner described it as,
this dream or this idea that Louisville Water Company keeps
proposing that we have evaluated and evaluated and evaluated, I
guess to tlie extent that we see that as an attempt to simply delay
Mr. Heitzman’s February 1 1, ,2008 Supplemental Testimony, Exhibit No,. 2, p. 3 (staling “a 5
mgd purchase by BWSC would be impractical with the limiting factor being the capacity of the
Versailles Water Treatment Plant”).
loLWC’s stated purpose for intervening was to explain the documents it produced in response to
the Commission’s open records request. (LWC .J~ily30, 2007 Motion for Intervention, pp“ 2-3).
Indeed, Mr. Neitzman recently told the LFUCG Council that LWC was “pulled” into this
roceeding. (January 15,2008 LFUCG Council Work Session).
pi LWC’s Motion is inaccurate in its quote of Chairman Goss’ question. LWC’s Motion states
that Chairman Goss said “the city of Frankfort has pulled out of tlie
has pulled out of the
Bluegrass Water Supply Commission.,” Chairman Goss actually said just the opposite. He said
that Frankfort “hasn’t pulled out of the Bluegrass Water Supply Commission . . . .” (Transcript
of Evidence, March Hearing, Volume 11, p. 78, line 25). Chairman Goss is correct. Frankfort
remains a member of the Bluegrass Water Supply Commission, presumably so that it can avail
itself of the Pool .3 opportunities available to BWSC if the LWC idea never comes to fruition.
I
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progress and not necessarily to get a better project built, and so, no,
we have not sat down with them to have any further discussions.’*
Ms. Bridwell’s answer came after she had testified that KAW has considered various L.WC
proposals at least fouI times over the years (in the late 1980s, in the late 1990s, as part of the
BWSC’s consideration of five different LWC proposals, and, for the fourth time, by Gannett
Fleming, KAW’s outside con~ultant).’~
All of that occurred prior to the commencement of this
case.
After LWC intervened and raised its idea in this case, KAW evaluated it in depth, even as
it evolved from month to month. The latest version of LWC’s idea is as expressed in Mr.
Heitzman’s February 11, 2008 pre-filed testimony (as corrected by Mr. Heitzman at the March 5,
2008 hearing). As it has at every step, KAW examined that idea from all angles: economic, rate
impact, timing, engineering feasibility, etc. Then, KAW provided sworn rebuttal testimony on
March 6, 2008 (with supporting documentation) that proved LWC’s idea to be inferior to
KAW’s proposal.
ICAW logically and rightfully assumes that LWC’s idea as expressed in si~vorntestimony
is as attractive as LWC can make it. LWC bas spent months and vast resources in describing its
idea to this Commission, any community that will listen, legislators and the press. In fact, on
January 15, 2008, LFUCG Council Member Don Blevins specifically asked MI. Neitzman to
“sharpen his pencil’’ in an effort to make LWC’s idea more economically attractive. However,
after having had time to “sharpen his pencil,” the LWC idea expressed in Mr. Heitzman’s
February 11, 2008 testimony is the same as he described to the LFUCG Council on January 15,
2008 (and that was before his “Georgetown interconnection” correction),. Clearly, LWC’s idea is
as attractive as LWC can make it.

of Evidence, March Hearing, Volume 11, p, 80.
Transcript of Evidence, March Ilearing, Volume 11, pp. 14, 77-78

I* Transcript
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Althougli a conference with the parties of the type LWC has requested has not occurred,
the Commission should be aware that the presidents of KAW and LWC have very recently
discussed

- one on one - a solution to the problem.

On March 6, 2008, during the evidentiary

hearing, Mr. Rowe and Mr. Heitzman had a discussion in the lobby of the Public Service
Commission. In that discussion, Mr. Heitzman expressed LWC’s interest in KAW’s possible
ownership of part of the Louisville pipeline. That suggestion is nothing new - LWC has always
mentioned KAW as a possible owner of a portion of the pipeline LWC has proposed. In that
discussion between the two presidents, Mr. Heitznian gave no indication that LWC can make the
LWC idea any more attractive. He merely expressed a need that has always existed for an owner
- any

owner - for the portion of the Louisville pipeline that LWC is prohibited by statutei4fiom

owning. MI. Rowe understood Mr. Heitzman’s comments to mean that KAW should abandon
its proposal in this case and join in the LWC idea. Again, that is nothing new. Thus, that
discussion revealed no ability for LWC to revise or refine its idea to make it a better solution
than KAW’s solution. Accordingly, Mr. Rowe correctly responded that KAW believes that its
proposed solution is the right solution for KAW customers for all of the numerous reasons that
have been demonstrated in this case, including the reason that it is the most timely solution and,
therefore, minimizes KAW’s customers’ rislcs.
For all of the reasoils set forth above, including the reasons set forth in the Commission’s
November 26, 2007 Order denying LWC’s first motion for an informal conference, ICAW fails to
see any utility to an informal conference or mediation. However, as KAW stated when it

responded to LWC’s first motion for an informal conference, if the Commission believes an

KRS 96.625 sets forth a geographical limitation to LWC facilities. LWC cannot extend its
facilities beyond “counties adjoining its county of origin.”
j4
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additional informal confeience will assist in this matter,” KAW will attend in accordance with
any guidelines the Commission suggests.
Respectfully submitted,
A W TURNER, IR ,GENERAL COUNSEL
ICENTUCKY-AMERICAN WATER COMPANY
2300 Richmond Road
Lexington, Kentucky 40502

and
STOLL KEENON OGDEN PLLC
300 West Vine Street, Suite 2100
Lexington, Kentucky 40507-1 801
Telephone: (859) 231-3000
BY:

h;d7 d---

,L/L_

L i d s e y W. Ingfdm, Jr.
Lindsey W. Ingram 111
Attorneys for Kentucky-American Water Company
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As recognized by Chairman Goss at the March 2008 hearing, the record in this case will be
closed on March 20, 2008 and a decision is expected in mid-April. Therefore, any such
conference must be completed prior to March 20, 2008
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CERTIFICATE OF SERVICE
This is to certify that the original and eight (8) copies of the foregoing have been filed wit
the Public Service Commission this the 1i'hday of March, 2008, and a copy inailed and e-mailed
to:
David E. Spenard, E,sq.
Deimis G. Howard 11, Esq.
Assistant Attorneys General
1024 Capital Center Drive, Suite 200
Frazkfort, KY 40601-8204

David Barberie, Esq.
Leslye M. Bowman, Esq.
Lexington-Fayette Urban County Gov't.
Department of Law
200 E.ast Main Street
Lexington, KY 40507

Tom FitzGerald, Esq.
Kentucky Resources Council, Inc
P.O. Box 1070
Frankfort, KY 40602

David F. Boehm, Esq.
Boelim, Kurtz & L o w y
36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

Damon R. Talky, Esq.
112 N. Lincoln Blvd.
P 0. Box 150
Hodgenville, KY 42748-0150

John N.Hughes, Esq.
124 W . Todd Street
Frankfort, KY 40601

.John E. Selent, Esq.
Edward T. Depp, Esq.
Dinsmore & Sliohl LLP
1400 PNC Plaza
500 West Jefferson St.
Louisville, KY 40202

Barbara K.Dicltens, Esq.
Louisville Water Company
550 South Third Street
Louisville, KY 40202

STOLL KEENON OGDEN, PLLC
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