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BRANDENBURG TELEPHONE COMPANY’S W,PLY IN SUPPORT OF ITS 
VERIFIED MOTION FOR PARTIAL SUMMARY JUDGMENT 

Brandenburg Telephone Company (“Brandenburg Telephone”), by counsel, 

liereby files its reply in support of its verified motion for partial sumnary judgment on 

the CMRS traffic claim of BellSouth Telecoiniiiunicatioris, LIic.’s (”BellSouth”). 

INTRODUCTION 

There is iio dispute regarding tlie parties’ actions in this matter. BellSouth and 

Brandenburg Telephone agree that they are pai-ty to a statewide agreement that govemed 

tlie transit of CMRS provider traffic to rural local exchange cai-riers including 

Brandenburg Telephone (the “CMRS Agreement”). Tlie parties agree that pursuaiit to the 

CMRS Agreement, Brandenburg Teleplione received BellSouth’s call detail records 

(“CDR”) (a/k/a EM1 records), and that Brandenburg Teleplione supplemented those 

records with its own automatic message accounting (“AMA”) records. The parties also 

agree that Brandenburg Teleplione generated bills to BellSouth based on the audited 

records (BellSouth’s EM1 records juxtaposed with Brandenburg Telephone’s AMA 



records). Tlie only reinaiiiing questions, and they are questions of law for tlie 

Coininissioii to resolve, are: (1) whether Brandenburg Teleplione’s undisputed actions 

coniply with tlie CMRS Agreement, and based on tlie resolution of this first question, (2) 

whether BellSoutli is entitled to recover on its claim, and (3) whether tlie CMRS 

Agreeinent entitles BellSoutli to interest. 

ARGUMENT AND ANALYSIS 

I. BRANDENBURG TELEPHONE COMPLIED WITH THE CMRS 
AGREEMENT. 

Section 2.07 of the CMRS Agreement provides tliat, 

Subject to the audit provisions set forth below in this 
subsection, tlie Signatory CMRS Providers and tlie Rural 
LECs agree to accept BellSouth’s ineasurenient of ininutes 
of use and industrv standard call detail records as tlie basis 
for tlie billing fi-om and compensation to tlie Rural L,ECs 
for Covered CMRS Provider Traffic. 

(Emphasis added.)’ 

Kentucky law is clear tliat words in a contract are to be 
given their ‘ordinary ineaiiing as persons with tlie ordinary 
and usual understanding would construe them. ’ 

Sunny Ridge Enterprises, ITIC. v. Fireinan’s Fzaicl ITIS. Co., 132 F.Supp 2d 525, 526 (E.D. 

ICY. 2001) (quoting Trampoi-t Ins. (70. v. Ford, 886 S.W.2d 901, 904 (Ky. Ct. App. 

1994)). 

It is undisputed that Brandenburg Telephoiie received and used BellSouth’s CDR 

as the basis for billing BellSoutli. (BellSoutli’s response to Brandenburg Telephone’s 

motion for pai-tial suimnary judgment (“BellSouth response”), p. 5 (‘‘There is no dispute 

that Brandeiiburg, wlieii it received tliese records . . . .,,) (empliasis added); Brandenburg 

’ The principal definition of accept is, “To receive (something offered), esp. gladly.” Tlze Second College 
Edition oftlze Anzerican Heritage Dictioiiniy, Houglxton Mifflin Company, 198.5. 
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Teleplioiie’s inotioii for partial sununary judgment on the CMRS traffic issue (“Motion”), 

p. 4.) It is undisputed that tlie CMRS Agreement provides Braiideiiburg Telephone with 

tlie right to audit BellSoutli’s CDR. (BellSouth response, p. 5 ;  Motion, p. 4.) It is 

undisputed tliat Braiideiiburg Telephone supplemented tlie CDR with its AMA records. 

Braiideiiburg . . . admittedly ‘supplemented ’ tlie 
ineasureiiieiit of MOUs [minutes of use] and CDRs 
supplied by BellSouth with its own automatic message 
accounting (“AMA”) records. 

(BellSouth response, p. 5 (quotirig Motion, p. 2) (emphasis in original.)) It is undisputed 

tliat Brandeiiburg Telephone used the CDR, juxtaposed with its own AMA records, as tlie 

basis for billing BellSoutli. (BellSouth respoiise, p. 5 ;  Motion, p. 5.)  

What is in dispute is wlietlier Brandeliburg Teleplioiie’s actions coinply with tlie 

CMRS Agreement. This is a legal question. “Generally, tlie interpretation of a contract, 

iiicludiiig wlietlier a contract is ambiguous, is a question of law for tlie courts” to decide. 

3D Enterprises ContractirTg C o p  v. Louisville and Jefemon County Metropolitnn Sewer 

District, 174 S.W.3d 440, 448 (Icy. 2005) (quoting Caiztrell Sapply, Inc. v. Liberty 

Mutual Ins. Co., 94 S.W.3d 381, 385 (Ky. Ct. App. 2002.)) 

Braiideiiburg Teleplioiie’s use of AMA records, in coiljuiictioii with BellSoutli’s 

CDR, constitutes an audit within tlie iiieaiiiiig of Section 2.07 of tlie CMRS Agreement. 

The Agreeiiieiit specifically provides Brandeliburg Telephone with tlie riglit to audit 

BellSouth’s CDR. 

Subiect to the audit provisions set for-tli below in this 
subsection, tlie Signatory CMRS Providers and tlie Rural 
L,ECs agree to accept BellSoutli’s ineasureinerit of minutes 
of use and industry standard call detail records as tlie basis 
for tlie billing fvoin and coinpensatioii to tlie Rural LECs 
for Covered CMRS Provider Traffic. 

3 



Notwithstanding tlie foregoing, any party iiiay request aii 
audit of such nieasuremeiits witliiii twelve inoiitlis of tlie 
applicable billing date. 

(Section 2.07, CMRS Agreement (emphasis added.)) Braiideiiburg Telephone acted in 

accordance with tlie express teiins of tlie CMRS Agreement when it audited BellSouth’s 

CDR by supplementing it with Braiideiiburg Telephone’s AMA. 

Therefore, BellSoutli is iiot entitled to recover on its CMRS traffic claim, and tlie 

Coinmission should enter suniinary judgment iii favor of Braiideiiburg Telephone. 

11. WHETHER THE CMRS AGRICEMENT PROVIDES FOR INTEREST IS A 
LEGAL QIJESTION FOR THE COMMISSION TO DECIDE. 

BellSoutli argues tliat tlie issue of whether the CMRS Agreement provides 

BellSoutli the right to collect interest, should it prevail, creates a geiiuiiie issue of material 

fact that prevents tlie Commission from reiideriiig summary judgment. (BellSoutli 

response, p. 2.) BellSouth is mistaken. 

As explained above, “tlie iiiterpretatioii of a contract . . . is a questioii of law.” 3D 

E ~ i t e ~ y ~ i s e s  Coritvacting Corp, 174 S.W.3d at 448. It is a long-standing principle tliat 

“[ilt is tlie peculiar province of coui-ts to decide questioiis of law.” Delnrzy v. Vnuglzn, 6 

Icy. 379 (Icy. I8 14). Therefore, the issue of wlietlier the CMRS Agreemelit entitles 

BellSoutli to interest, in tlie uiililtely event it sliould prevail 011 its claim, is a questioii of 

law tliat may properly be resolved on Brandenburg Telephone’s inotioii for sumnary 

judgmeiit. 

Moreover, BellSoutli is iiot entitled to interest. Section 2.12 of tlie CMRS 

Agreement provides that ”any uiidisputed charges incull-ed.. .that are not timely paid by 
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BellSouth to tlie Rural LECs, or are not timely paid by a Signatory CMRS Provider to 

BellSouth, will acciue interest ham tlie date such aiiiouiits are due.” 

T l i ~ ,  tlie CMRS Agreement oiily provides for interest to accrue on aiiiouiits 

allegedly owed from BellSouth to Rural LECs (e.g., Brandenburg Telephone), not tlie 

reverse. Moreover, interest inay only accrue on undisputed charges. Brandenburg 

Telephone disputes that it owes BellSouth any suin above and beyond tlie $89,211 (as of 

tlie May 8, 2007 billing) it acknowledged owing in its iiiotioii for partial sumnary 

judgment. Therefore, by tlie very terns of Section 2.12 of tlie CMRS Agreement, interest 

charges cannot be added to BellSouth’s claim. 

There is no genuine issue of material fact with respect to BellSouth’s claim for 

interest; it is a legal question. Therefore, this matter is appropriate for resolution by 

sununary judgment, and tlie Coiiiinission should grant Brandenburg Teleplione’s motion. 

CONCLUSION 

Tlie iiiaterial facts in this matter are undisputed: ( 1) Brandeiiburg Telephone 

accepted BellSouth’s CDR; (2) the CMRS Agreement expressly provides for 

Brandenburg Telephone to audit tlie CDR; (3) Brandenburg Telephone juxtaposed tlie 

CDR witli its own AMA records; (4) Brandenburg Telephone used tlie audited records to 

bill BellSouth. Tlie only reinaiiiing questioiis-wlietlier Brandenburg Telephone’s 

actions coinply witli tlie CMRS Agreement, wlietlier BellSoutli is entitled to recover on 

its claim, and wlietlier BellSoutli is entitled to interest under tlie CMRS Agreement-are 

questions of law. Therefore, tlie Coininissioii inay resolve this matter tllrougli summary 

j udgnient . 
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Moreover, as explained above, Brandenburg Telephone’s actions comply with 

Section 2.07 of the CMRS Agreement. Therefore, the Commission should grant 

Braiidenburg Telephone’s motioii for summary judgment on BellSouth’s CMRS traffic 

claim. 

Respectfully submitted, 

Holly C. Wallace 
Edward T. Depp 
DINSMORE & SHOHL LLP 
1400 PNC Plaza 
500 W. Jefferson Street 
L,ouisville, Keiitucky 40202 

(502) 585-2207 (fax) 
Cotrnsel to Bmndenhurg Telephone 
Corizpnny 

(502) 540-2300 
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CERTIFICATE OF SERVICE 

I hereby certify a tilie and accurate copy of the foregoing was served 011 the 
followiiig this .%e\ day of June, 2007: 

Mary IC. ICeyer 
General Couiisel/ICelitucky 
601 W. Chestiiut Street 
P.O. Box 32410 
L,ouisville, KY 40232 
Counsel for BellSouth Telecor72r72urlicntions, Inc. 

J. Philip Carver, Senior Attoiiiey 
Suite 4300 
675 West Peach Tree Street, NW 
Atlanta, GA 30375 
Counsel for BellSouth irelecon2i72uiZicntiovrs, Iiic. 
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