
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 
DEC 1 2  2006 

PUBLIC SERVICE 
OMMISSIBN 

In the Matter of: 

APPLICATION OF KENTUCKY POWER COMPANY 
FOR APPROVAL, OF AN AMENDED COMPLJANCE 
PLAN FOR PURPOSES OF RECOVERING ) CASE NO. 

FACILITIES AND TO AMEND ITS ENVIRONMENTAL ) 

) 
) 

ADDITIONAL COSTS OF POLLUTION CONTROL ) 2006-00307 

COST RECOVERY SURCHARGE TARIFF ) 

KENTUCKY BOWER COMPANY’S NOTICE OF FILING ADDITIONAL EVIDENCE 
PURSUANT TO THE COMMISSION’S REQUEST AT THE NOVEMBER 28,2006 

HEARING ON THIS MATTER 

Kentucky Power Company, by and through counsel, hereby submits the following 

information in compliance with the request made by the Commission at the hearing held on this 

matter on November 28,2006: (1) a copy of the Notice of Violation issued by the United States 

Environmental Protection Agency under Section 113(a)(l) of the Clean Air Act, 42 U.S.C. 

6 74 13(a)( l),  finding that the operation of the Gavin Plant, a generating facility owned and 

operated by AEP Pool member Ohio Power Company, violated the Ohio State Implementation 

Plan with respect to visible particulate emissions (attached as Exhibit 1);‘ and (2) a copy of New 

York v. United States EPA, 413 F.3d 3 (D.C. Cir. 2005), an opinion f?om the United States Court 

of Appeals for the District of Cofumbia Circuit referenced by Mr. John M. McManus during his 

testimony at the hearing on this matter on November 28,2006. Should the Commission require 

any additional information in deciding this issue, Kentucky Power will be pleased to produce it 

upon request. Kentucky Power respectfully requests that the attached documents made a part of 

the record in this case. 

’ This Notice of Violation was issued after the FGD technology was installed at the Gavin Plant, and before the 
installation of the SCR. Installation of the SCR exacerbated the opacity problems referenced in the Notice of 
Violation. 
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Respectfully submitted, 

Whittington 
R. Benjamin Crittenden 
STITES & HARBISON, PLLC 
421 West Main Street 
P.O. Box 634 
Frankfort, Kentucky 40602-0634 
Telephone: (502) 223-3477 
COUNSEL FOR: 
KENTUCKY POWER COMPANY 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoing was served by first class 
mail, postage prepaid, upon the following: 

Michael L. Kurtz 
Kurt J. Boehm 
Boehm, Kurtz & Lowry 
Suite 1510 
36 East Seventh Street 
Cincinnati, Ohio 45202 

Elizabeth E. Blackford 
Assistant Attorney General 
Suite 200 
1024 Capital Center Drive 
Frankfort, Kentucky 4060 1-8204 

on this 12' day of December, 2006. 

Richard Raff 
Kentucky Public Service Cominission 
21 1 Sower Boulevard 
P.O. Box 61 5 
Frankfort, Kentucky 40602-061 5 

2 
KE057:KE113: 15035: 1:FRANKFORT 



Exhibit 1 



,I 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION5 

77 WEST JACKSON BOUL.EVARD 
CHICAGO, It. WX4-3590 

;I 

DEC 3 8 2002 REPLY TO THE AlTENTlONOF 

(AE- 17J) 

CERTIFIED MALL 
RETURN RECEIPT REQUESTED 

Greg Massey, Plant Manager 
Arne r i can El. e c t r i, c Pow e r 
Ohio Power Company 
General M. Gavh Power Plant 
7397 State Route 7 
P . O .  Box 271 
Cheshire, Ohio 45620 

Re: Notice of Violation 
General M. Gavin Power Plant 
Cheshire, Ohio 

Dear Mr. Massey: 

The United States Environmental Protection Agency is issuing t he  
enclosed Notice of Violation (NOV) to American Electric 
Power/Ohio Power Company for its General M. Gavin Power Plant 
(you) under Section 113 (a) (1) of the Clean Air Act ( A c t . ) ,  42 
U.S.C. § 7413(a)(1). We find that you have violated the Ohio 
State Implementation Plan at your Cheshire, Ohio facility. 

Section 113 of the Clean Air Act gives u s  several enforcement 
options. These aptions include issuing an administrative 
compliance order, issuing an administrative penalty order, and 
bringing a judicial civil or criminal action. The options we 
select may depend on, among other t h i n g s ,  the length of time you 
take to achieve and demonstrate cont inuous  compliance with the 
rules cited i n  the NOV. 

We are offering you an opportunity to confer with 71s ahout the 
violations alleged in the NOV. The conference will give you an 
opportunity to present informaLion on the specific findings of 
violation, any efforts you have taken to comply, and the steps 
you will take to prevent future violations. 

RecycledlRecycleble I Printed with Vegetable Oil Besed Inks on 100% Rocycled Paper (50% Poslconsumorl 
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Please plan for your facility’s technical and management 
personnel to attend the conference to discuss compliance measures 
and commitments. You may have an attorney represent, you at this 
conference. 

The EPA cant-act in this matter i s  Kathy Triantafillou. You may 
ca l l  her at, (312) 353-4293 to request a conference. You should 
make the request as soon as possible, but no later than 10 
calendar days after you receive this letter. We should hold any 
conference within 30 calendar days of your receipt, of this 
letter. 

Sincerely yours.-. 
/ -  

Stephen Rothblatt , Acting Oirectar 
Air and Radiation Division 

Encl osure 

cc: Janet Henry, Associate General Counsel 
American Electric: Power 

.Robert Hodanhosi, Chief 
Division of Air Pollution Control 
OEPA 

Fred Klingelhafer, APC Supervisor 
Southeast District O f f  ice 
OEPA 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

IN THE MATTER OF: 

American Electric Power ) NOTICE OF VIOLATION 
1 

Ohio Power Company 1 

Cheshire, Ohio 1 

Proceedings Pursuant to 1 

Gavin Power Plant. ) EPA-5-03-OH-5 

1 
1 

) Section 113 (a) (1) of the 
Clean Air Act, 42 U . S . C .  
§ 7413(a) (1) 

.- 

NOTICE OF VIOLATION 

The Administrator of the United States Environmental Protection 
Agency (U.S. EPA) is issuing this Notice of' Violation under 
Section 113(a) (1) of the Clean Air Act, 42 U.S.C.  § 74.13(a) (1). 
U . S .  EPA finds that American Electric Power/Ohio Power (AEP) -. 
Gavin Plant is violating the Ohio State Implementation Plan 
(SIP), as follows: 

. Statutory and Requlatory Backsround 

1. Section .110(a) of the Act requires each State to adopt; and 
submit to the Administrator for approval, a plan for the 
implementation, maintenance, and enforcement of primary 
ambient air: quality standards as promulgated by the 
Administrator. 

2 .  The State of Ohio submitted such a State Implementation Plan 
(SIP) which has been approved by EPA at 40 C . F . R .  Par t  52, 
Subpart KK. The Ohio SIP includes requirements that air 
contaminant emission sources be regulated by the State of 
Ohio Rules and Regulations and permits to operate and 
construct issued by the state. This rule became effective 
and federally enforceable on October 23, 1980. 
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Duration of Violation 
(min) 

54 

2 

Range of Opacity Readings 

42.1 - 4 8 . 3  

3 .  

4 .  

5 .  

6 .  

7. 

The Ohio Administrative Code (OAC) 3745-17- 07 (A) (1) requires 
that. visible particulate emissions from any stack not, exceed 
twenty percent opacity, as a six-minute average, with Lhe 
following exception: visible particulate emissions from any 
stack may exceed twenty per cent opacity, as a six-minute 
average, for not more than six consecuti.ve minutes in any 
sixty minutes, but shall not exceed s ix ty  percent opacity, 
as a six-minute average, at any time. This rule hecame 
effective and federally enforceable on June 27, 1994 (59 
Fed. Reg. 27464) . 

AEP’s Gavin Plant 

AEP owns and operates two coal-fired boilers at its Gavin 
Plant located at 7397 State Route 7,  Cheshire, Ohio. 

Emissions from AEP’s two coal-fired boilers at its Gavin 
Plant are subject to the visible emission limits in the Ohio 
SIP at OAC 3745-17-07(A). 

AEP’s Title V permit for boiler Units 1 and 2 requires that 
AEP submit reports on a quarterly basis documenting all 
instances of opacity values in excess of the limitations 
specified in OAC 3745-1’7-07. 

Violations 

On November 21, 2000, U.S. EPA docurnent.ed violations of the 
applicable opacity limitation based on the following visible 
emission observations conducted in accordance with EPA 
Method 9 at the IJnit 2 stack. U.S. EPA alleges that these 
violations are continuing until such-time as AEP provides 
visible emission observations conducted in accordance with 
EPA MeLhod 9 docurnentat.ion demonstrating that this source 
has returned to continuous compliance. 

Î  -- 
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r)urat.ion of Violation 
(min) 

54 

8. On November 28, 2000, I_J.S. EPA documented violations of the 
applicable opacity limitation based on the following visible 
emission observations conducted in accordance w i t h  EPA 
Method 9 at: the IJnit 2 stack. U.S. EPA alleges that these 
violations are continuing until. such time as AEP provides 
visible emission observations conducted in accordance with 
EPA Method 9 documentation demonstrating that this source 
has returned to continuous compliance. 

Range of Opacity Readings 
( % )  

40 .2  - 4 9 . 4  

(min) 

- 

9. On December 14, 2000, U . S .  EPA documented violations of the 
applicable opacity limitation based on the following visible 
emission observations conducted in accordance with EPA 
Method 9 at. the Unit 2 stack. 1J.S.  EPA alleges that these 
violations are cont.inuing until such time as AEP provides 
visible emission observations conducted in accordance with 
EPA Method 9 documentation demonstrating that this source 
has returned to continuous compliance. 

Range of Opacity Readings 
( % I  

5 4 . 2  - 5 5 . 6  - 

Duration of Violation 

54 

10. On October 5, 2001, U.S- EPA documented violations of the 
applicable opacity limitation based on the following visible 
emission observations conducted in accordance with EPA 
Method 9 at-. the TJnit. 2 stack. U.S. EPA alleges that these 
violations are continuing until such time as AEP provides 
visible emission observations conducted in accordance with 
EPA Method 9 documentation demonstrating that this source 
has returned to continuous compliance .. 

Range of Opacity Readings 

- 
2 9 . 4  - 3 5 . 0  



4 
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11. On October 11, 2001, IJ.S. EPA document.ed violations of the 
applicable opacity limitation based on Che following visible 
emission observations conducted in accordance with EPA 
Method 9 at the IJnit 2 stack. U.S. EPA alleges that these 
violations are continuing until such time as AEP provides 
visible emission observations conducted in accordance with 
EPA Method 9 docurnentation demonstrating that t h i s  source 
has returned to continuous compliance. 

2 9 . 8  - 3 6 . 0  

12. On December 5,  2001, U.S.  EPA documented violations of the 
applicable opacity limitation based on the following visible 
emission observations conducted in accordance with EPA 
Method 9 at the Unit I stack. U . S .  EPA alleges that. these 
violations are continuing until such time as AEP provides 
visible emission observations conducted in accordance with 
EPA Method 9 documentation demonstrating that. t h i s  source 
has returned to continuous compliance. 

42.1 .- 46 .0  

13. On J u l y  11, 2002, 1J.S. EPA documented violations of the 
applicable opacity limitation based on the following visible 
emission observat.ions conducted in accordance with EPA 
Method 9 at. Units 1 and 2 .  U.S. EPA alleges that these 
violations are continuing until such time as AEP provides 
visible emission observations conducted in accordance with 
EPA Method 9 documentation demonstrating that this source 
has returned to continuous compliance. 

47.9 - 51.9 
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Date Duration of Violations (min) Highest Opacity ( % )  

6 27 1/8/02 

1/24/02 12 2 9  

66 48 2/28/02 

3/17/02 6 36 

- --- 

_” 

- 
3/18/02 30 37 - 

6 31 - 3 /2 0 /02  
.-- 

3/24/02 30 34 

4/2/02 12 46 

5/8/02 6 25 
-- 

5/10/02 84 22 

5/14/02 12 27 

6 25 5/19/02 

5/20/02 84 50 
-- 

5/24/02 6 32 

6/8/02 6 22 

6/9/02 12 25 

6/22/02 42 23 

6/16/02 126 26 
_I- 

--- 
6/17/02 6 22 

6/18/02 24 33 
- - 

5 

1 4 .  U.S. EPA reviewed A E P ’ s  Boiler Unit 2 Opacity Excess 
Emission Reports f o r  t h e  period f r o m  F i r s t  Quarter 2002 
through Third Quarter 2002. Exceedances of t h e  applicable 
20 percent opacity limit found a t  OAC 3745-17-07(A) are  
summarized below: 

6 / 2 0 / 0 2  1 90 26 I 
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6/21/02 

6/22/02 

6 /2 3 / 0 2 

6/24/02 

6/26/02 

7/1/02 

7/5/02 

7 / 9 / 0 2  

7/10/02 

7/14/02 

7/ 15/ 02 
-. 

- 
7/16/02 

7/2 O /  02 

7/24/02 

-- 
18 27 

48 47 

6 22 

42 57 

la 47 

36 50 

42 23 

24 2 7 

72 3 0  

36 24 

78 2 9  

42 31 

6 23 

24 35 

6 30 

~. 

- 

- 

7/27/02 36  

1/12/02 1 30 I 57 

54 
~ 

7/29/02 

7/31/02 

5/8/02 

i/10/02 

!/11/02 

- 
12 36 

6 24 

18 24 

12 24 

6 48 
-._ 

1/13/02 

1/21/02 

1/22/02 

- 
96 40 

168 87 

6 3 2  

- 

~ 

;/27/02 9 0  6 9  
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24 28  8 / 2 8 / 0 2  

8/2 9 /02  6 38  

8 / 3 0 / 0 2  1 2  27  

9 / 1 / 0 2  3 6  24  

I- 

-- 1 

9 / 4 / 0 2  6 22 

9 / 5 / 0 2  66 59 

84 28 - 9 / 6 / 0 2  

9 / 7 / 0 2  6 24 
--- 

3 
9 / 9 / 0 2  60 

9 / 1 0 / 0 2  12 

9 /17 /02  12 
...--.- 

9 / 1 9 / 0 2  1 8  

A- ' 

26  

22 

2 1  

25 

Date 
.___ 

Stephen Rothblatt, Acting Director 
Air and Radiation Division 



CERTIFICATE OF MAILING 

I, Shanee Rncker, certify that. I sent. a Notice of Violation, 

No. EPA-5-03-OH-5,  by Certified Mail , Return Receipt Requested, 

Greg Massey, Plant Manager 
American Electric PowerlOhio Power 
Gavin Plant 
7397 State Route 7 
P.O.  Box 2 7 1  
Cheshire, Ohio 45620 

I a l so  certify that I sent copies o f  the Notice of Violation 

by first class mail to: 

Janet Henryfi Associate General Counsel 
Ameri.can Electric Power 
1 Riverside Plaza 
Columbus, Ohio 43215 

Robert Hodanbosi, Chief 
Division of Air Pollution Control 
Ohio Environmental Protection Agency 
P.O. Box 1049 
Columbus, Ohio 43216 

Fred Klingelhafer, APC Supervisor 
Southeast, District Office 
Ohio Environmental Protection Agency 
2195 Front Street 
Logan, Ohio 43138 

on t.he b 2002. 
Shadee -€tucker, Secretary 
AECAS , (MI / W I  ) 
(312) 8 8 6 - 6 0 8 6  

I 
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Notice: This opinion is subject to formalrevision before publication in the 
Federa1ReportcrorU.S.App.D.C. Reports. Users are requested to notifj, the 
Clerk of any formal errors in order that corrections may be made before the 
bound volumes go to press. 

United States Court o f  Appeals 
FOR THE DISTRICT OF COLUMBIA ClRCUlT 

Argued January 25,2005 Decided June 24,2005 

NO. 02-1387 

STATE OF NEW YORK, ET AL., 
PETITIONERS 

V. 

11,s. ENVRONMENTAL PROTECTION AGENCY, 
RESPONDENT 

NSRMANUFACTURERS ROUNDTABLE, ET AL., 
INTERVENORS 

Consolidated with Nos. 
03-1016,03-1033,03-1036,03-1040,03-1041,03-1044, 
03-1045,03-1046,03-1047,03-1048,03-1049,03-1050, 
03-1051,03-1052,03-1054,03-1055,03-1056,03-1057, 
03-X104,03-1130,03-1131,03-1135,03-1175,03-1176, 

03-1 177,03-1178,03-1437,03-1448,03-1457 

On Petitions for Review of Find Action ofthe 
U.S. Euvironmentai Protection Agency 
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F. William Brownell argued the cause for Industry 
Petitioners. With him on the brief% were Henry V. Nickel, 
Makram B. Jaber, David S. Harlow, William H. Lewis, Jr., 
Leslie Sue Riits, and Lorane F. Hebei?. David F. ZoiI entered an 
appearance. 

Michael J. Myers and J. Jared Snyder, Assistant Attorneys 
General, Attorney General’s Office of the State of New Yark, 
argued the cause for Government Petitioners. With them on the 
brief5 were Eliot Spitzer, Attorney General, Peter Lehner, 
Assistant Attorney General, Bill Lockyer, Attorney General, 
Attorney General’s Office of the State of Califomh, Matthew J 
Goldman, Deputy Attorney General, Richard Blumenthul, 
Attorney General, Attorney General’s Office of the State of 
Connecticut, Kimberly Massicotte and Matthew Levine, 
Assistant Attorneys General, M Jane Bra+, Attorney General, 
Attorney General’s Office of the State of Delaware, Valerie S. 
Csizmadia, Deputy Attorney General, Lka Mudigan, Attorney 
General, Attorney General’s Office of the State of Illinois, 
Thomas Davis, Assistant Attorney General, G. Steven Rowe, 
Attorney General, Attorney General’s Office of the State of 
Maine, Gerald D. Reid, Assistant Attorney General, J Joseph 
Currun, Jr., Attorney General, Attorney General’s Office of the 
State of Maryland, Kathy M: Kinsey, Assistant Attorney 
General, Thomas F. Reilly, Attorney General, Attorney 
General’s OEce of the Conjmonwealth of Massachusetts, James 
R. Milkey and William L, Pardee, Assistant Attorneys General, 
Kelly A. Ayotte, Attorney General, Attorney General‘s Office of 
the State of New Hampshire, Maureen D. Smith, Senior 
Assistant Attorney General, Peter C. Harvey, Attorney Geneial, 
Attorney General’s Office of the State of New Jersey, Kevin 
Auerbacher, Jean Reilly, and Ruth Carter, Deputy Attorneys 
General, Robert A .  Reiley, Assistant Counsel, Attorney 
General’s Office of tbe Cornonwealth of Pennsylvania, Pmick 
C. Lynch, Attorney GeneraI, Attorney General's Office of the 
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State of Mode Island, Tricia K. .ledele, Special Assistant 
Attorney General, William H. Sorrell, Attorney General, 
Attorney General's Office of the State of Vermont, Erick Tiirud 
and Kevin 0. Leske, Assistant Attorneys General, Peggy A .  
Lauienschlager, Attorney General, Attorney General's Office of 
the State of Wisconsin, Thomas L. Dosch, Assistant Attorney 
General, Robert J. Spagnoletti, Attorney General, Attorney 
General's Office of the District of Columbia, Edward E. 
Schwab, Deputy Attorney General, Donna M. Murasky, Senior 
Litigation Counsel, Stephen Shane Stark, William M. Dilion, 
Kathrine Ctirrie Pittard, Robert N. Kwong, DavidSchott, Steven 
A4 Bash ,  Leslyn Syren, Phillip M Jay, Barbara Baird, Daniel 
C. Esty, Christopher P. McCormack, Christopher G. King, and 
Andrew Schwarfz, Counsel. Kevin P. Maloney, John V. Dorsey, 
Sheldon Whitehouse, Lisa S. Gelb, and Michael H" Heneghan, 
Counsel, entered appearances. 

Howard I. Fox argued the cause for Environmental 
Petitioners. With hirn on the briefs were Keri N. Powell, Ann E. 
Weeks, Jonathan F. Lewis, James X. May, Kenneth I: Kristl, 
John D. Walke, and David G. McIntosh. David G. Hawkins and 
James M Stuhltrager entered appearances. 

John F. Shepherd argued the cause for petitioner Newmont 
Mining Corporation. With him on the briefs were Denise W. 
Kennedy and Robert T. Connery. 

Hope M Babcock and William D. Evans, Senior Assistant 
County Attorney, were on the brief of amici curiae American 
Thoracic Society, et al., in support of Environmental Petitioners. 

Lois Godfrey Wye, Norman L. Rave, Jr., and Angeline 
P urdy, Attorneys, U S .  Department of Justice, argued the cause 
for respondent. With them on the brief were John C. Cnrdm, 
Deputy Assistant Attorney General, and Monica Rerbes Gibson, 
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Counsel, US. Environmental Protection Agency. 

David Driesen and Christopher H Schroeder were on the 
brief of amici curiae Clean Air Trust and Senators Hdlary 
Rodbarn Clinton, et al. 

Leslie Sue Ritts, Lorane F. Hebert, William H Lewis, Jr., 
Michael W Steinberg, Henry V. Nickel, F. William Brownell, 
Mukram B. Jaber, David S. Harlow, Russell S. Frye, John I,. 
Wittenborn, Martha Elizabeth COX, and Robert A .  Messina were 
on the brief of Industry Intervenors. Michael A. McCord, 
Michael B. Barr, Charles H Knauss, and Douglas 5’. Burdin 
entered appearances. 

Keri N. Powell argued the cause for En~nrnentat 
Intervenors. With her on the brief were Howard I. Fox, John D. 
Walke, David G. McIntosh, Ann 3. Weeks, and Jonathan F. 
Lewis. 

J e w  W. Kilgwre, Attorney General, Attorney GeneraI’s 
Office of the Commonwealth of Virginia, Roger L. Chufle and 
Carl Josephson, Senior Assistant Attorneys General, Gregg D. 
Renkes, Attorney General, Attorney General’s Office of the 
State of Alaska, Steve E. Mulder, Assistant Attorney General, 
Sfeve Cnrter, Attorney General, Attorney General’s Office of 
the State of Tndiana, Thomas M. Fisher, Special Counsel, Phil1 
Kline, Attorney General, Attorney General’s Office of the State 
of Kansas, David D. Davies, Deputy Attorney General, Wayne 
Stenehjem, Attorney General, Attorney General’s Office of the 
State of North Dakota, Charles M. Cawell and Lyle G. Witham, 
Assistant Attorneys General, John Bruning, Attorney General, 
Attorney General’s Office of the State of Nebraska, Jodi M 
Fenner, Assistant Attorney General, Henry D. McMaster, 
Attorney Cxneral, Attorney General’s Ofice of the State of 
South Carolina, J.  Emory Smith, Jr , Assistant Deputy Attorney 
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General, Lawrence E. Long, Attorney General, Attorney 
General’s Office of the State of South Dakota, Roxanne Giedd, 
Deputy Attorney General, Murk 1,. Shurtlefl, Attorney General, 
Attorney Gcneral’s Ofice of the State of ‘IJtah, and Fred Nelsun, 
Assistant Attorney General, were on the brief of Group I State 
Zntervenors in support of respondent. 

Peter C. Harvey, Attorney General, Attorney General’s 
Office ofthe State of New Jersey, Kevin P. Auerbacher, Jean P. 
Rei@, and Ruth E. Curter, Deputy Attorneys G e n d ,  Richard 
Blumenthal, Attorney General, Attorney General’s Office of the 
State of Connecticut, Kimberly Massicotte and Matthew Levine, 
Assistant Attorneys General, Bill Lockyer, Attorney General, 
Attorney General’s Office of the State of California, Matthew J.  
Goldman, Deputy Attorney General, M Jane Brady, Attorney 
General, Attorney General’s Oflice of the State of Delaware, 
Valerie S. Csizmadia, Deputy Attorney Gencral, Lira Madigan, 
Attorney General, Attorney General’s Office o f  the State of 
Iilinois, Thomas Davis, Chief, J. Joseph Curran, Jr., Attorney 
General, Attorney General’s Office of the State of Maryland, 
Kathy M. Kinsey, Assistant Attorney General, G. Steven Rowe, 
Attorney General, Attorney General’s Office of the State of 
Maine, Gerald D. Reid, Assistant Attorncy General, Thomas F. 
Reiily, Attorney General, Attorney General’s Office of the 
Commonwealth of Massachusetts, James R Milkey, William L. 
Pardee, and Frederick D. Augenstern, Assistaut Attorneys 
General, Roberl J. Spagnoletti, Attorney General, Attorney 
General’s OEce for the District of Columbia, Edward E. 
Schwab, Deputy Attorney General, Donna M Murasky, Senior 
Litigation Counsel, Peggy A.  LautenschZuger, Attorney General, 
Attorney General’s Office of the State of Wisconsin, Thomas L. 
Dosch, Assistant Attorney General, WilIiam H Sorrel/, Attorney 
General, Attorney General’s Office of the State of Vermont, 
Erick Tirrud and Kevin 0. Leske, Assistant Attorneys General, 
Eliot S’iizer, Attorney General, Attorney General’s Office of the 
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State of New York, Peter Lehner, J.  Jared Snyder, and Michael 
J. Myers, Assistant Attorneys General, Robert A. Reiley, 
Assistant Counsel, Attorney General’s Office of the 
Commonwealth of Pennsylvania, Kefly A .  Ayotle, Attorney 
General, Attorney General’s Office of the State of New 
Hampsliire, Maureen D. Smith, Senior Assistant Attorney 
General, Patrick C. Lynch, Attorney General, Attorney 
General’s Office of the State of Mode Island, Tricia K. Jedele, 
Special Assistant Attorney General, Stephen Shane Stark, 
William M Llillon, Kathrine Currie Pittard, David Scholr, 
Steven M. Basha, Leslyn Syren, Roberf N. Kwong, Barbara 
Baird, and Phillip M. Jay, were on the brief of Group II State 
and Local Government Intervenors in support of respondent. 

Charlie Crist, Attorney General, Attorney General’s Office 
of the State of Florida, and Jonathan A .  Glogau, Assistant 
Attorney General, were an the brief of amicus curiae State of 
Florida supporting respondent. 

C. Boyden Gray and Neil J.  King were on the brief of 
amicus curiae Senator James M. Inhofe. 
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Before: ROGERS and TATEL, Circuit Judges, and WILLIAMS, 
Senior Circuit Judge. 

Opinion for the Court filed P@ CURIAM.’ 

Concurring opinion filed by Senior Circuit Judge 
WILLIAMS 

PER CuRIdttK In 1977, Congress amended the Clean & Act 
(“CAA” or “the Act”) to strengthen the safeguards that protect 
the nation’s air quality. Among other things, these amendments 
directed that major slationary sources undertaking modihtions 
must obtain preconstnzction permits, as must major new sources, 
through a process known as “New Source Review” (‘WSR”). 
According to a preexisting definition referenced in the 1977 
amendments, a source undertakes a modification when “any 
physical change . . .  or change in the method of operation . . .  
which increases the amount of any air pollutant emitted by such 
source” occurs. 42 1J.S.C. rj 7411(a)(4) (2000). The 
Environmental Protection Agency (‘EPA’’) has interpreted th is 
rather terse de f i ion  in numerous rules, including ones issued 
in 1980,1992, and most recently in 2002. 

* Judge Rogers wrote Parts 111, V-VII, and IX. Judge Tatel wrote 
Parts I and IV. Senior Judge Wjlliams wrote Parts 11 and VIII. 
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Industry, government, and environmental petitioners now 
challenge this 2002 rule, which departs sharply from prior rules 
m several sigdicant respects. Roughly speaking, industry 
petitioners argue that the 2002 rule interprets “modification” too 
broadly, while government and environmental petitioners argue 
that dne rule’s interpretation is too narrow” Industry petitioners 
have also revived previously stayed challenges to EPA’s earlier 
rules. 

Today, we reject challenges to substantial portions of the 
2002 rule. Specifically, we find the following elements 
permissible interpretations of the CAA and not otherwke 
arbitrary and capricious: the use of past emissions and projected 
f h r e  actual enissions, rather than potential emissions, in 
measuring emissions increases; the use of a ten-year lookback 
period m selecting the two-year baseline period for measuring 
past actual emissions; the use of a five-year lookback period in 
certain circumstances, the abandonment of a provision 
authorizing states to use source-specific allowable emissions in 
measuring baseline emissions; the exclusion of increases due to 
umelated demand growth from the measurement of projected 
fhture actual emissions; and the Plantwide Applicability 
Limitations (‘TAL”) program. We also find meritless certain 
procedural challenga related to lack of notice. 

We conclude, however, that two aspects of the 2002 rule 
rest on impermi&ble interpretations of the Act and a third is 
arbitrary and capricious. Specifically, EPA erred in 
promulgating the Clean Unit applicability test, which measures 
emissions increases by laoking to whether “emissions 
limitations" have changed. Congress directed the agency to 
rndure emissions increases in tern of changes in actual 
emissions. EPA also erred in exempting &om NSR certain 
Pollution Control Projects (‘TCPs”) that decrease emissions of 
some pollutants but cause collateral increases of others. The 
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statute authorizes m such exception. EPA acted arbitrarily and 
capriciously m determiriing that sources maldng changes need 
not keep records of their emissions if they see no reasonable 
possibility that these changes constitute modifications for NSR 
purposes. The agency failed to provide a reasoned explanation 
for how, absent such records, it can ensure compliance with 
NSR. 

F d y ,  industry challenges to passages in the preambles of 
the 2002 and 1992 rules, as well as government chalIenges to the 
implementation of the 2002 rule, are unripe for review. 

I. Background 

The 1977 CAA amendments define “modification” by 
reference to a statutory provision added in 1970. Seeking to 
understand what the 1977 Congress meant by modification-the 
central issue in this case--we thus begin with the 1970 CAA 
amendments and their implementing regulations. 

Congress passed the I970 amendments “to protect and 
enhance the quality of the Nation’s air resources so as to 
promote the public health and weLfare and the productive 
capacity of its population.” 42 U.S.C. Ej 7401(b). The 
amendments set out a two-step process for achieving this goal: 
EPA first develops ‘National Ambient Air Quality Standards” 
(“NAAQS”) for various pollutants, and states then create and 
implement plans, known as “State Implementation Plans” 
(“SIPS”), to ensure their air meets these standards, See id. $5 
7409-7410. 

The amendments also required new or modified sources to 
conform to emissions limits, known as ‘Wew Source 
Performance Standards” (“NSPS”), set by EPA. See id. 5 741 1. 
Because “[tlhe Act contemplated” that these criteria would be 
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“more stringent than those needed to meet . . . NAAQS,” 
AZabama Power Co. v. CosfZe, 636 F.2d 323, 346 (D.C. Cir. 
1979), the meaning of “modified sources” took on particdar 
significance: if an existing source made a “modification,” it 
needed to conform its change to NSPS, whereas an unmodified 
source only needed to meet whatever lesser requirements (;f 
any) tbe SIP imposed for attaining NAAQS. Congress provided 
the following definition for “rnc&fication”: 

any physical change in, or change in the method of 
operation o$ a stationary source which increases the 
amount of any air pollutant emitted by such source or which 
results in the emission of any air pollutant not previously 
emitted. 

42 U.S.C. 5 7411(a)(4). This definition requires both a 
change-whether physical or operatioml-and a resulting 
increase in emissions of a pollutant. 

EPA’s 1975 NSPS reguIation, like its earlier 1971 
regulation, elaborated upon this statutory definition, doing so in 
provisions whose meaning the parties debate today. One part of 
the 1975 regulation provided that ‘“[mJodification’ means any 
physical change in, or change in the method of operation of, an 
existing facility which increases the amount of any air pollutant 
(to which a standard applies) emitted into the atmosphere by that 
facility.” 40 Fed. Reg. 58,416, 58,418 (Dec. 16, 1975); see also 
36 Fed. Reg. 24,876,24,877 (Dec. 23, 197 1). Using somewhat 
different terms, another part of the 1975 regulation stated that 
“any physical or operational change to an existing facility which 
results in an increase in the emission rate to the atmosphere of 
any pollutant to which a standard applies shall he considered a 
modification within the meaning . . . o f  the Act,” with 
“[e]mission rate . . . expressed as kg/hr of any pollutant 
discharged into the atmosphere.” 40 Fed. Reg. at 58,419. Yet 



neither the 1975 regulation nor its preamble explained why EPA 
found it necessary to offer these two separate glosses on 
“modification.” 

Adding to the confusion, EPA put forth yet another 
definition of  cation" in a 1974 regulation implementing 
what became known as the regulatory ‘Revention of Significant 
Deterioration” (“PSD”) program. Seeking to prevent 
backsliding in regions whose air quality met NAAQS, this 
program required new sources and sources undertaking 
modifications to obtain preconstruction permits. See Alabama 
Power, 636 F.2d at 346-49 (describing the regulatory PSD 
program). The regulation defined “modification” in a manner 
that closely tracked-but didn’t precisely mirror-the NSPS 
regulatoly definition, stating that “[tJlie phrases ‘modification’ 
or ‘m&d source’ mean any physical change in, or change in 
the method of operation of, a stationary source which increases 
the emission rate of any pollutant for which a national standard 
has been promulgated.” 39 Fed. Reg. 42,510, 42,514 (Dec. 5 ,  
1974). The regulation’s preamble finther provided that the tern 
“modified source” was meant “to be consistent with the 
definitionused in Ir\rSPSJ.’’ Id. at 42,513. 

Both the NSPS and PSD regulations listed certain 
exceptions to what constitutes a “modification,” though once 
again the precise content of the regulations varied. The 1974 
PSD and the 1971 NSPS regulations provided that: 

(1) Routine maintenance, repair, and replacement shall not 
be considered a physicaI change, and (2) The following 
shall not be considered a change m the method of operation: 
(i) An increase in the production rate, if such increase does 
not exceed the operating design capacity of the source; (ii) 
An increase in the hours of operation; (iii- IJse of an 
alternative fuel or raw material [under certain conditions]. 
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Id. at 42,514; accord 36 Fed. Reg. at 24,877. The 1975 NSPS 
regulation not only phrased its exceptions differently, but also 
added a few additional ones: 

The following shall not, by themselves, be considered 
modifications under this part: (1) Maintenance, repair, and 
replacement which the Administrator determines to be 
routine , . . ; (2) An increase in production rate of an 
existing &dty, if that increase can be accomplished 
without a capital expenditure on the stationary sourcc 
containing that fhcility; (3) an increase in the hours of 
operation; (4) Use of an alternative fuel or raw material 
[under cerbin conditions] . . . ; (5) The addition or use of 
any system whose primary fimction is the reduction of air 
pollutants . . . ; (6) The refocation or change in ownership 
of an e&g hcility. 

40 Fed. Reg. at 58,419-20. 

In its various permutations, this regulatory fi-amework had 
not been long in place when, in 1977, Congress amended the 
CAA yet again. These amendnoents drew upon, qxpanded, and 
superceded the regulatory PSD program. In particular, the 
amendments strengthened the Act by (1)  expressly creating a 
preconstruction review process for new or modified major 
sources located in ‘‘nonattainment” areas @e., areas which failed 
to mcet NAAQS), see generally 42 U.S.C. 81 7501 -7515; and 
(2) expressly providing a parallel preconstruction review process 
in PSD areas (i.e~, areas which met NAAQS or where there was 
insuflicient information to evaluate whether NAAQS were met), 
see generally id $9 7470-7492. The parties refer to the first as 
‘Wonattainment New Source Review” (“NSR”), to the second 
as “Prevention of Si@caut Reterioration” (“PSP”), and to 
both collectively as ‘New Source Review” (‘WSR”). We shall 
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do the same. 

Under the amendments, sources seeking NNSR permits 
must meet stricter requirements than sources seeking PSD 
permits. Most notably, for NNSR permits, sowces must achieve 
the “lowest achievable emission rate” (“LAER”) for new or 
modified units, whereas sources seeking PSD permits need only 
use the less demandmg “best available control technology” 
(‘BACT”). At a nninimWn, LAER and BACT are as restrictive 
as NSPS. Id. (j 7479(3) (“In no event shall application of 
PACT] result in emissions of any pollutants wi~ch will exceed 
the emissions allowed by any applicable standard established 
pursuant to” NSPS); accord id. 5 7501(3) (for LAER). In 
certain circumstances, however, BACT and L,AER can be more 
stringent than NSPS. See id. tj 7479. Moreover, to obtain 
NNSR permits, sources must mange for emissions reductions 
at other sources such that the modifications produce no increase 
in overaU regional anissions. Id. (j 7503. Sources must also 
demonstrate that any other sources owned by the same company 
comply with CAA requirements. Id. To obtain PSD perinits, 
sources must undergo ambient air quality analyses to show that 
they will neither violate NAAQS increments nor adversely 
affect air guality in national parks or other areas that EPA has 
designated as needing pajicularly high-quality air.  id^ 9 7475. 

Congress meant NSR to apply to both new and rnod$ed 
sgurces. Due to a technical defect, however, Congress initially 
achieved this goal only in the NNSR portion of the amendments, 
which defined modification by reference to the NSPS definition: 
’The terms ‘modifications’ and ‘modified’ mean the same as the 
term ‘modification’ as used in section 7411(a)(4) of this title.” 
Id 5 7501(4). By contrast, the PSD portion of the amendments 
applied initially to new sources only. Congress corrected this in 
a technical amendment passed several months later, which 
applied the PSI> program to sources that were to undergo 
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modifications “as defined in section 741 ](a) of this title.” Pub. 
L. No. 95-190, ;5 14(a)(54), 91 Stat. 1393,1402 (1977) (codified 
at 42 U.S.C. 9 7479(2)(C)). As the legislative history explains, 
this ‘7echnical and conforming” amendment ‘‘[i]mplements 

conform[ance with} usage in other parts of the Act.” 123 CONG. 
REC. 36,250,36,253 (Nov. I , 1977). 

conference agreement to cover ‘modification’ . . . EinJ 

In sum, the 1977 amendments carved out a significant 
difference between existing sources on the one hand and new or 
modified sources on the other. The former faced no NSR 
obligations-in the common phrase, they were “g rad  fathered” 
-while the latter were subject to strict standards. Limiting 
NSR to new or modified sources was one method of 
accomplishing the amendments’ goal of ‘‘a proper baIance 
between environmental contrds and economic ,growth,” id. at 
27,076 (Aug. 4, 1977) (statement of Rep. Waxman) (quoted in 
Chevron U.S.A.,Ivc. v. NuturulRes. De$ Council, 467 US. 837, 
852 n.25 (1984)). 

EPA promulgated an NSR regulation in 1978. (Although 
at this time and later ones, EPA issued multiple sets of 
regulations-those appIying to PSD in states without approved 
SIPS, those applying to NNSR in states without approved SPs ,  
those appIying to PSD in states with approved SIPS, and those 
applying to NNSR in states with approved SIPS-these sets are 
&ciently sirniiar that for simplicity we typically refereiice the 
first of these as a shorthand for them all.) The 1978 regulation 
defined a major ‘fnodification” as a “physical change, change in 
the method of operation of, or addition to a stationary source 
which increases the potential emission rate of any air pollutant 
regulated under the act.” 43 Fed. Reg. 26,380, 26,403-04 (June 
19, 1978). The phrase ”potential emission rate,” though new to 
EPA regulations relating to “modification,” went unchallenged 
during ensuing litigation over other aspects of the 1978 
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regulation. That litigation culminated in this circuit’s Ahbarnu 
Power Co. v. Castle decision, issued initially as a brief opinion, 
606 F.2d 1068 (D.C. Cir. 1979), that was superceded six months 
later by a much longer one, 636 F.2d 323. 

In the period between the two Alabama Power opinions, 
EPA proposed a new NSR regulation. The proposed definition 
of modification continued focusing on potential emissions rates 
rather than actual emissions. 44 Fed. Reg. 51,924,51,952 (Sept, 
5, 1979). After the issuance of the reviscd Alabama Power 
opinion, however, EPA changed its definition of modification. 
The final 1980 rule defined the term as follows: “‘[m]ajor 
modification’ means any physical change m or change m the 
method of operation of a major stationary source that would 
result in a signijcant net emissions increase of any pollutzmt 
subject to regulation under the Act.” 45 Fed. Reg. 52,676, 
52,735 (Aug. 7, 1980) (emphasis added). The regulation defined 
“[nlet emissions increase” as “any increase in actual emissions 
&om a p&cular physical change or change in method of 
operation” that occurred after faking into account, through a 
process known as “netting,” “any other increases and decreases 
in actual emissions at the source that are contemporaneous with 
the particular change and are otherwise creditable.” Id at 
52,736. The regulation then defined “actual emissions” as 
f0Uows: 

(ii) In general, actual emissions as ofa  particular date shall 
equal the average rate, in tons per year, at which the 
Unit actually emitted the pollutant during a two-year 
period which proceeds the particdm date and which is 
representative of normal source operation The 
Administrator shall aUow the use of a different time 
period upon a determination that it is more 
representative of normal source operation. Actual 
emissions shau. be calculated using the Unit’s actual 
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operating l~ows, production rates, and fypes of 
materials processed, stored, or combusted during the 
selected time period. 

(5.i) The Administrator may presume that source-specific 
allowable emissions for the LU& arc equivalent to the 
actual emissions of the unit 

(iv) For any emissions unit which has not begun normal 
operations on the particular date, actual emissions shall 
equal the potential to emit of the unit on that date. 

id. at 52,737. In contrast to the proposed regulation’s approach, 
ths regulation emphasized “actual emissions.” Jushfj4ng the 
shift, EPA explained m the regulation’s preamble that while the 
initial Alabama Power decision had used tbe phrase “potential 
to emit,” the later opinion used language that, “like the 
[statutory] definition, suggest[ed] changes in actual emissions,” 
and that ERA had followed suit. Zd. at 52,700. Finally, the 1980 
regulation provided that “[a] physical change or change in the 
method of operation shall not include . . . an increase in the 
hours of operation or in the production rate.” Id. at 52,735-36. 

Several parties petitioned this court for review of the 1980 
rule, but we stayed that challenge because of ongoing settlement 
discussians with EPA. Ultimately, EPA and the parties entered 
into an agreement providing that the agency would undertake a 
new ruIe&g and that if the new rule failed to meet certain 
conditions, the parties could revive their stayed petitions. 

In the proceedings before us today, indusby petitioners and 
EPA dispute what the 1980 rule meant. Both agree that for a 
source to undertake a modification, it must first make a physical 
or operational cbange other than an increase in the hours of 
operation. They disagree over how to measure an “increase” in 
emitted pollutants once a change has occurred. According to 
industry petitioners, the I980 regulation provided that an 
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emissions “increase” occurs only if the maximum hourIy 
emissions rate goes up as a result of the physical or operational 
change. According to EPA, however, an increase occurs under 
the 1980 regulations if; after netting, a source’s past annual 
emissions (typically measured by averaging out the two 
‘%baseline” years prior to the change) are less than future annual 
emissions (measured by calculating the source’s potential to 
emit after the change). EPA proffered this interpretation, which 
quickly became known as the “actual-to-potential” test, in 
proceedings leading up to Puerto Rican Cement Co. v. EPA, 889 
F.2d 292 (1st Cir. 1989), and Wisconsin Electric Power Cu. v. 
ReilZy, 893 F.2d 901 (7th Cir. 1990) (“WEPCo”). EPA also 
referred to this interpretation m its preambles to later rules, see 
57 Fed. Reg. 32,314, 32,328 (July 21, 1992); 67 Fed. Reg. 
80,186, 80,199 @ec. 31,2002). 

Puerto Rican Cement’s facts iflustrate the practical 
difference between industry’s and EPA’s interpretations. In that 
case, a factory sought to make a physical change: it would 
replace old cement kilns that operated 60% of the time with a 
new kiln that would emit fewer pollutants per hour. “If operated 
to achieve about the same level of production [as the old ones], 
the new kiln will pollute I% less than the older kilns; but, if the 
Company operates the new kiln at significantly higher 
production levels, it will emit  more pollutants than did the older 
kilns.” 889 F.2d at 293. Under the actual-to-potential test, the 
company “increased” its emissions after the change, making it 
subject to NSR: operated at fill potential, the new kiln would 
emit more pollutants than the old kilns had emitted when 
actually in operation. Under the interpretation urged by industry 
petitioners, however, the company had not undergone an 
“increase” in emissions-and thus would not trigger 
NSR-since the new kiln wouId have a lower hourly emissions 
rate than the old ones. Siding with EPA, the First Circuit agreed 
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that the company had to obtain an NSR permit to make the 
intended change. Id. at 296-99. 

WEPCu, which is important because of EPA’s response to 
it, addressed whether EPA could apply the actual-to-potential 
test to utility plants undergoing extensive renovations. The 
petitioner argued that given the particular nature of the utility 
market, it was unf% to compare a utility’s past actual emissions 
with its hture potential emissions. Instead, the petitioner argued 
--and the Seventh Circuit agreed-that EPA should measure 
fhm emissions by projecting future actual emissions rather 
than by assuming, as it had done under the actual-to-potential 
test, that the source would operate at MI capacity m the hWe. 
893 F.2d at 916-18. 

The Seventh Ckuit decided WEPCo shortly before 
Congress enacted the 1990 amendments to the CAA. In those 
amendments, Congress added several programs-distinct &om 
NSR-aimed at M e r  securing good air quality through 
regulating existing sources. See generally Pub. L. No. 101-549, 
104 Stat. 2399 (1990) (creating, among other things, programs 
aimed at reducing acid rain and at decreasing regional haze). 
Though it also made some changes related to NSR, Congress 
ultimately neither addressed the issues raised in WEPCo, see 
H.R. CONF. REP. No. 101-952, at 34445 (1990), norrevisitedits 
statutory definition of modification, instead leaving it up to EPA 
to respond to that decision. 

EPA dealt with WEPCo by isstling a 1992 rule that changed 
the test utilities used for measuring emissions increases. 57 Fed. 
Reg. 32,314. TJnder the new test, known as the “actual-to- 
projected-actual test,” utilities would determine whether they 
had post-change increases in emissions-and thus whether they 
needed NSR permits--by comparing actual emissions before the 
change to their projections of actual post-change emissions. See 
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id at 32,323-26. In. measuring projected emissions, EPA 
permitted utilities to exclude increases stemming fkom unrelated 
demand growth, reasoning that such increases would in no way 
be caused by physic.1 or operational changes. See id. at 32,326- 
28. The parties calI this the “demand growth exclusion.” 
Applying the actual-to-projected-actual test and the demand 
growth exclusion to utilities only, EPA left the actual-to- 
potential test in place for other SOuTces. 

Various petitioners challenged the 1992 rule, but once again 
we stayed the proceedings as EPA began a new rulemaking 
process. This new process went slowly. EPA issued a proposed 
d e  m 1996, 61 Fed. Reg. 38,250 (July 23, 1996), followed by 
a 1998 Notice of Availability (‘WOA’’) requesting additional 
comment on several issues, 63 Fed. Reg. 39,857 (July 24, I998), 
followed in turn by a four-year hatus. In the meantime, EPA 
began investigating numerous sources for noncompliance with 
the existing NSR progmm. It ended up bringing complaints 
against thxty-two utilities in ten states. 

In 2002, EPA issued a new final rule to “reduce burden, 
rmxhize operating flexibility, impmve environmental quality, 
provide additional certainty, and promote administrative 
efficiency.” 67 Fed. Reg. at 80,189. This rule departed fiom the 
prior rules in several sigtuscant respects relevant to this 
litigation. First, it adopted the actual-to-projected-actual test for 
all existing sources, id. at 80,275 (codified at 40 C.F.R. 5 
52.2 1 (a)(2)(iv)(c) (2004)), though leaving saurces the option to 
continue lasing tbe actual-to-potential test if they preferred, id 
at 80,277 (codified at 40 C.F.R. § 52,21@)(41)(ii)(d)). Second, 
it altered the method for measuring past actual emissions. 
Under the 1980 rule, sowces determined past actual emissions 
by averaging their annual emissions during the two years 
immediately prior to the change, though they could use either 
different, more representative periods or source-specific 
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allowable emissions levels, if they could convince the permitting 
authorities. In contrast, under the 2002 rule, sources other than 
electric utilities determine past actual emissions by averaging 
mual emissions of any two consecutive years dining the ten 
years prior to the change. Id. at 80,278 (codified at 40 C.F.R. 8 
52.21 @)(48)(ii)). EPA determined that this change eliminated 
the need for case-specific alternatives. See id. at 80,200. 
Adopting a statement &in the 1992 rule’s preamble, the 2002 
d e  also set a five-year lookback period for electric utilities. Id 
at 80,278 (codified at 40 C.F.R. 9 52,21(b)(48)(i)); see also 57 
Fed. Reg. at 32,323. Third, the 2002 rule expanded the 1992 
rule’s demand growth exclusion, maktng it applicable to all 
sources, not just utilities. See 67 Fed. Reg. at 80,277 (codified 
at 40 C.F.R. 9 52.21(b)(41)(ii)(c)). Fourth, the rule provided 
that sources that saw no reasonable possibility that post-change 
emissions would prove higher than past actual emissions need 
keep no records of actual post-change emissions. See id at 
80,279 (codified at 40 C.F.R. 8 52.21(r)(6)). Fifth, the rule set 
forth three specific situations in which sources, without 
undergoing NSR, could makc changes that might otherwise 
constitute modifications: the Plantwide Applicability 
Limitations (“PAL”) program, the Clean Unit option, and the 
Pollution Control Project (“‘PCP”) exemption. The PAL, 
program permits sources that opt in to make whatever changes 
they wish during the next ten years without biggekg NSR, 
provided that each year these sources remain below a certain 
level of enissions. See id. at 80,284-89 (codified at 40 C.F.R. 
5 52.21(aa)). Under the Clean Unit option, sources that install 
technology “comparable to” RACT (jf in PSD regions) or L M R  
(if m NNSR regions) may make whatever changes they want 
over the next ten years without triggering NSR, provided that 
these changes do not cause them to exceed the “emissions 
limitations” set by thcir comparable technology. See id. at 
80,279-83 (codified at 40 C.F.R. 9 52.21(x)-(y)). The PCP 
exemption shields fiom NSR those sources that b ta l l  
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technology that, though substantially reducing emissions of 
some pollutants, has the effect of causing mcreases in emissions 
of other pollutants. See id. at 80,275-77, 80,283-84 (codified at 
40 C.F.R. $5 52.21@)(2)(iii)@), 52.21&)(32), 52.21(2)). EPA 
denied petitions for reconsideration on all matters of 
significance. 68 Fed. Reg. 63,021 (Nov. 7,2003). 

Numerous petitioners now challenge the 2002 rule. 
Industry petitioners object to the actual-to-projected-actual test, 
arguing that the CAA requires EPA to compare past potential 
emissions with future potential emissions (ie., use a “potential- 
to-potential” test). They also challenge the readings of the 1980 
rule contained in the preambles of the 1992 and 2002 rules, 
arguing that these preambles impermissibly interpret the 1980 
rule as wing an actual-to-potential test rafher than a potential-to- 
potential test. One petitioner, Newmont Mining Corporation 
(‘Newmont”), argues that the 2002 rule is arbitrary and 
capricious because sources may no longer use either source- 
specific allowable emissions or a “more representative period” 
for their two-year baseline that occurred more than ten years 
before the proposed modification. Between them, government 
and environmental petitioners challenge virtidly all aspects of 
the 2002 d e ,  including the use of a ten-year lookback period 
for selecting the two-year baseline, the use of this ten-year 
lookback period in the netting context, the use of a five-year 
lookback period for electric utilities, the demand growth 
exclusion, the recordkeeping standards, and the PAL, Clean 
Unit, and PCP provisions. They also raise several procedural 
challenges involving lack of notice. F5nvironrnental petitioners 
additionally challenge the 1992 rule’s five-year lookback period 
in the NSPS context. Government petitioners argue that EPA’s 
presumption that all states must incorporate the 2002 rule’s 
elements into their SIPS violates several statutory provisions. 
Finally, several intervenors and amici have joined the fray, 
attacking or defending various aspects of EPA’s rules. We 
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consolidated these petitions and now considcr them, first 
addressing industry petitioners’ contentions and then turning to 
the arguments of government and environmental petitioners. 

In considering these challenges, we apply a highly 
deferential standard of review. We may set aside a regulation 
only if if exceeds EPA’s “statutory jurisdiction, authority, or 
Limitati~nS“ or is “arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordancc with law.” 42 U.S.C. § 
7607(d)(9). 

As to EPA’s interpretation of tbe CAA, we proceed under 
Chevron’s i5miI.i~ two-step process. See 467 U.S. at 842-43. 
In the fixst step (‘‘Chevron Step l”), we determine whether, 
based on the Act’s language, legislative history, structure, and 
purpose, “Congress has directly spoken to the precise question 
at issue.” Id. at 842. If so, EPA must obey. But if Conpss’s 
intent is ambiguous, we proceed to the second step (“Chevron 
Step 2’3 and consider “whether the agency’s [intcrprctation] is 
based on a permissible construction of the statute.” Id. at 843. 
If so, we wiU give that interpretation “controlling weight unless 
[it is] arbitrary, capricious, or manifestly contrary to the stat\&.” 
Id at 844. 

Aside ftom statutory interpretation, we evaluate EPA’s 
actions based on traditional administrative law principles. See 
Ethyl Corp. v. EPA, 5 1 F.3d 1053,1064 (D.C. Cir. 1995) (noting 
that the CAA’s review provisions are identical to those in the 
A- ve Procedure Act). ‘Where, as here, the issue 
before us requires a high level of technical expertise, we must 
defer to the informed discretion of the responsible federal 
agencies.” Transmission Access Policy Study Group v. FERC, 
225 F.3d 667, 714 P.C. Cir. 2000) (internal quotation marks 
and citation omitted). After a “searching and carell inqw’ 
into the facts, Am. Trucking Ass’n v. EPA, 283 F.3d 355, 362 
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0 . C .  Cir. 2002), we wiB fhd EPA’s actions arbitrary and 
capricious if the agency has failed to “examine the relevant data 
and articulate a satisfhctory explanation for its action, including 
a rational connection between the facts found and the choice 
made,” Motor Vehicle MJi.s. Ass ’n v .  State Farm Mut. Auto. Ins. 
Co., 463 U.S. 29, 43 (1983) (intend quotation marks and 
citation omitted), or has reached a conclusion unsupported by 
substantial evidence, Ass ‘n of Data Processing Sew. Orgs., Inc. 
v. Bd. of Governors af the Fed ReseweSys., 745F.2d 677,683- 
84 @.C. Cir. 1984). The standard of review “does not,” 
however, “permit us to substitute our policy judgment for that of 
the Agency.” Bluewater Network v. EPA, 370 F.3d 1, 1 1  (D.C. 
Cir 2004). 

II. Industry Challenges 

Various Grms and industry Bssociations advance tlxee main 
challenges. First, industry petitioners attack the 2002 rule’s 
definition of “modification” for NSR purposes on the ground 
that it unlawfully differs fiom its definition for NSPS purposes. 
While the NSPS regulatory definition of modification allegedly 
focuses on the hourly rate of emissions, the NSR definition 
focuses on net emissions increases measured in tons per year. 
Compare 40 C.F.R !j 60.14 (NSPS), wilh id. 9 52,21@)(2)(ii) 
(NSR). Industry claims that this divergence is unlawful because 
Congress intended to adopt for NSR purposes the NSPS 
regulatory delinition h existence at the lime of the 1977 
amendments. (Industry petitioners also challenge the 1980 
rule’s definition of modification in the NSR context to the extent 
that it differs from the NSPS definition.) We are not convinced. 

Second, industry petitioners argue that statements in the 
preamble to fhe 2002 rule constitute an unlawful interpretation 
of the 1980 d e .  Because of multiple uncertainties about the 
cxistcnce or likely application of any such interpretation, let 
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alone any burden to petitioners from delay of adjudication, we 
find the issue unripe. 

Ttird., the previous d e s  alfowed states to use source- 
specific emissions Limitations as proxies for actual emissions. 
45 Fed. Reg. at 52,737 (previously codified at 40 C.F.R tj 
52.21@)(21) (1981)). Petitioner Newmont challenges the 
eIimination of this provision in the 2002 rule, arguing that 
EPA’s decision lacks adequate reasoning and violates the 
statute. We find neither argument convincing. 

A. 
Industry rests its claim that modification 

must have the same regulatory meaning for NSR as prevailed for 
NSPS in 1977 on the fact that Congress, by a cross-reference, 
used the m e  language in both statutory contexts. Thus, the 
NNSR portion of the Act provided: 

Modification 

Thc terms “modifications” and ‘‘modified” mean the same 
as the term 'modification" as used in section 741 l(a)(4) of 
this title. 

42 U.S.C. 3 7501(4). SimiIarly, the PSI) portion of the statute 
provides that ~‘cunstruction” incIudes “the modification (as 
defined m section 741 1 (a) of this title) of any source or facility.” 
Id. 9 7479(2)(C). So far as appears, then, these incorporations 
by reference are the equivalent of Conges$s having simply 
repeated in the NSR context the definitional language used 
before in the NSPS context. 

We have (nalurally) required indications in the statutoIy 
language or history to infer that Congress intended to 
incorporate into a statute a preexisting repulatory defintion. See 
Continental Air Lines, Inc. v. Dep ’t of Tramp., 843 F.2d 1444, 
1454 (D.C. Cir. 1988). Industry suggests there is “abundant 



25 

indication” of such 
that modification (in 
rnearing of the same 
statute. It also cites 

intent, pointing to Congress’s having said 
the NNSR portion of the statute) has the 
word “as used in” the NSPS portion of the 
a conference committee report that explains 

agreement to cover modification as well as co&truction i6 Part 
C of the Act (PSD) (a point apparently originally excluded 
unintentionatiy) by saying that construction is being defined “to 
confom to usage m other parts of the Act.” See 123 CONG. 
REC. 32,253 (Nov. 1 ,  1977) (emphasis added). But the phrases 
‘?Jsage” and “used in“ refer not to regulatory usage, but only to 
usage m #e statute itself. They tell us no more than if Congress 
had used a little more ink and repeated the NSPS definitions 
verbatim. Elsewhere in the Act, moreover, Congress did 
incorporate regulatory provisions expressly by reference. See, 
e.g., Pub. t,. No. 95-95, 4 129(a)(l), 91 Stat. 685, 745 (1977) 
(“the interpretative regulation of the Administrator of the 
Environmental Protection Agency published in 41 Federal 
Register 55524 . . . shall appIy . . . .”) ( i n c o w r a w  EPA’s 
o&et ruling); 42 U.S.C. 6 7502 note. Congress’s faiIue to use 
such an express incorporation o f  prior regulations for 
“modification” cuts against the proposed inference. 

Industry petitioners also invoke Bragdon Y. Abbott, 524 
US.  624, 632 (1998), for the proposition that when Congress 
repeats a wellsstablished term, it implies that Congms 
intended the term to be construed in accordance with preexisting 
regulatory interpretations. But that proposition does industry 
M e  good here, as the regulatory defitions m the NSPS and 
PSD program already differed at the time of the 1977 
amendments. See Part I, supra, at 10-12 (comparing regulatory 
definitions of NSPS and PSD program). 

In fact, the NSPS regulations adopted m 1975 and in force 
at the time of the 1977 CAA amendments themselves used two 
different (and possibly inconsistent) definitions of modification. 
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Section 60.207) defined modification to include “my physical 
change in, or change in the method of operation of, an existing 
facility which increases the amount of any air pollutant (to 
which a standad applies) emitted into the atmosphere by that 
facility.” 40 Fed. Reg. at 58,418 (previously codified at 40 
C.F.R. 5 60.2(h) (1976)). But 40 C.F.R. Q 60.14(a) provided 
that “any physical or operational change to an exisling facility 
which results in an increase in the emissions rate to the 
atmosphere of any pollutant to which a standard applies shall be 
considered a modification,” and 5 60.14(b) specified that the 
emissions rate should be expmmd in ‘%& of any pollutant 
discharged into the atmosphere.” 40 Fed. Reg. at 58,419; see 
also Part I, supru, at 10. Industry’s briefs, curiously, mention 
only $ 60.14, never $ 60.2(h). Given the two quite differently 
worded regulatory deftnitions of  “modification" within the 
NSPS program at the time of the 1977 amendments, it would 
take a rather pointed indication from Congress to support the 
idea that it expressly adopted one of them for NSR No such 
indication exists. We express no opinion as to whether 
Congress intended to require that EPA use identical regulatory 
definitions of modification across the NSPS and NSR programs. 
C’ UnifedStates Y .  Duke Energy Corp., No. 04-1763, slip op. at 
11-19 (4th Cir. June IS, 2005). That argument was not made by 
industry petitioners in their opening brief and is therefore 
waived. See Veriz.on Tel. Cos. v. FCC, 292 F.3d 903, 911-12 
@.C. Cir. 2002). As industry makes no attack at all on the 
reasonableness of EPA’s definition of modification for NSR 
(apart &om its divergence f?om one of the 1975 NSPS 
definitions), we reject this portion of industry’s challenge to the 
1980 md the 2002 rules. 
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B. 
Indusby 

petitioners also challenge an allegedly new interpretation of the 
1980 rule contained in the preamble to the 2002 rule. 
Specifically, industry objects to the following sentence in the 
preamble: 

Interpretation of 1980 Rule in 2002 Preamble. 

Rior to today, the regdations applied an actual-to-fbture- 
actuai applicability test for EUSGUs plectric Utility Steam 
Generation ‘IJnits] and an aciual-to-potential applicability 
test,for all other emissions units. 

67 Fed. Reg. at 80,199 (emphasis added). Industry petitioners’ 
claim is that by uttering the above sentence, EPA attempted to 
interpret the 1980 d e  retroactively to require a ‘’universal 
actual-to-potential test.” Such an interpretation would be, 
industry claims, substantively inconsistent With the 1980 rule 
and the Act, and m violation of various procedural requirements 
for amendments of agency rules. Industry petitioners raise a 
similar objection to the 1992 nile’s preamble. Br. for Industry 
Pet’rs at 29 n.46,32 n.52. 

These claims are unripe. Ripeness depends on (1) the 
fi!nes.s of the issue for judicial review, and (2) the hardship to 
the parties of withholding a judicial decision. See A bbott Labs. 
v. Gardner, 387 US. 136, 148 (1967). Fitness is highly 
questionabIe here, as the disputed sentence appears to be-as 
EPA daims---no more than a short-hand reference to the 1980 
rule, not a formal interpretation. If industry’s fears should prove 
well-grounded, review could proceed more mtelligibly on a 
clearer record. See Am. Iron & Steel Inst. v. EPA, 1 15 F.3d 979, 
990 (D.C. Cir. 1997); State Farm Mut. Auto. Ins. (70. v. Dole, 
802 F.2d 474,479 (D.C. Cir. 1986). 

Nor has industry shown that delay of review will infIict any 
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hardship. The usual form of hardship is to put a regulated firm 
to a choice between subrnbsion and violation, each with its 
attendant nonrecoverable costs. But the new (2002) rule has 
been applicable for three years now. For planniug purposes the 
1980 rule appears moot. If there are still pending applications 
of the 1980 nile in which EPA attempts to employ the disputed 
sentence (which seem improbable in light of its express 
disclaimer), judicial proceedings addressed to the application 
could solve the problem of any affected firm. 

C. 
Source-Suecjfic Allowable Emissions. The previous rules 

allowed state SIPS to provide for calculation of baseline 
emissions by using a unit’s “source-specific allowable 
emissions” as the unit’s actual emissions. See 45 Fed. Reg. at 
52,737 (previously codified at 40 C.F.R. Q 52.21@)(21) (1981)). 
Petitioner Newmont challenges the elimination of this provision 
m the 2002 rule, arguing that EPA’s decision lacks adequate 
reasoning and violates @e statute. 

EPA’s reasoning was simple enough-that the baseline is 
intended to be an indicator of emissions associated with 
utiljmtion ‘‘actually achieved.” See EPA, TECHNICAL SLPPORT 
DOCUMENT FOR THE PREVENTION OF SIGNIFICANT 
DETERIORATION AND NONATTAINMENT AREA NEW SOURCE 
R E ~ W  REGULATIONS 1-3-11 (2002) (‘TSD’). Otherwise 
changes increasjng emissions beyond historic levels would 
avoid NSR. Id.; see also id. 1-59, II-3-9. Newmont makes the 
countempent that EPA’s decision imposes a fmlbardy “use 
it or lose it” regime in which sources are encouraged to continue 
emitting at high levels to avoid losing the ‘‘right” to emit. A 
cIoser approximation is that the rule imposes a ‘’use it for 
twenty-four months in ten years or lose it” regime, in which 
“lose it” entails an obligation to comply with review procedures 
for modifications at the source. In any event, such choices are 
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for EPA to make so long as the agency engages in reasoned 
decision-making. See Bluewater Network, 370 F.3d at 11. 
Alth011gh EPA never expressly addressed this possibly perverse 
incentive, its resolute focus on the significance of changes in 
“actual” emissions suggests that it found the risk of finns’ 
strategic use of emissions ceilings relatively minor when 
compared with the benefits of catching actual increases and 
subjecting them to NSR. See Bowman Tramp., Inc. v. 
Arkansas-Best Freight Sys., inc., 419 1J.S. 281,285-86 (1974) 
(“we will uphold a decision of less than ideal clarity if the 
agency’s path may reasonably be discerned”); ACS of 
Anchorage Inc. v. FCC, 290 F.3d 403,408 (D.C. Cir. 2002). 

Newmont’s statutory claim is that e W ~ g  the states’ 
discretion to use source-specific allowable emissions as the 
emissions baseline violates the Act’s principles of power sharing 
between the states and the federal govemnt .  lndeed the Act 
does have roles for both levels of government. See Virginia v.  
EPA, 108 F.3d 1397, 1408 P 8 C .  Cir. 1997). While states are 
responsibk for writing SIPS, the Act gives EPA responsibility 
for developing basic rules fur the NSR program, see 42 U.S.C. 
0 7503(a)(l), a responsibility that clearly includes choosing a 
methodology for calcuIating baseline emissions. We see no 
violation of Congress’s assignment of duties. 

III? Baseline Emissions 

The NSR provisions of the CAA require “new and modified 
major stationary sources” of air pollution to obtain 
preconstruction permits and to install pollution control 
technology in order to protect and enhance air quality. 42 
U.S,C. $5 7475, 7502, 7503. An existing source triggers NSR 
when it makes a “modification,” defined as: 

any physical change in, or change in the method of 
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operation of, a stationary source which increases the 
amount of my air pollutant emitted by such source or which 
results in the emission of any air pollutant not previously 
emitted. 

Id. 5 741 l(a)(4). To detcrmine whether a change “increases” 
emissions, the source rnust fust calculate its baseline level of 
“aclual emissions.” See 57 Fed. Reg. at 32,316. The 1980 rule 
defined “actual emissions” as ”the average rate, in tons per year, 
at which the unit actually emitted the pollutant during a two-year 
period which precedes the [change] and which is representative 
of normal source operation.” 45 Fed. Reg. at 52,737 (codified 
at 40 C.F.R. 52.21@)(21)(ii)). The 1980 rule also provided for 
“he use of a diffwent time period upon a determination that it 
is more representative o f  normal source operation.” Id. While 
EPA bisbrically used the two-year period immediately 
preceding the change to calculate basebe actual emissions, “in 
some cases” it allowed use of “an earlier period.” 67 Fed. Reg. 
at 80,188. 

The 2002 rule reinterprets the term “increases” by adopting 
a new method for calculating baseline actual emissions. See id 
at 80,191. For sources other than electric utilities, ‘%baseline 
actual emissions” are defined as ‘%e average rate, in tons per 
year, at which the emissions unit actually emitted the pollutant 
during any consecutive 24-month period selected by the {source] 
within the 10-year period immediately preceding [the change].” 
.Id at 80,278 (codified at 40 C.F.R. $52.21@)(48)(ii)). A source 
must adjust its baseline downward to reflect any legally 
enforceable emissions hitations that have been imposed since 
the baselme period, see id (codified at 40 C.F.R. 
52.21 (b)(48)(ii)(c)), and it may not use a more “representative” 
baseline period outside the ten-year “lookback period,” see id. 
at 80,195. A source may use a different baseline period for each 
regulated pollutqnt. See id (codified at 40 C.F.R. Q 
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52.21@)(48)(ii)(d)). The 2002 rule also codifies the 
presumption established in the 1992 rule that for an electric 
utility, “any 2 consecutive years within the 5 years prior to the 
proposed change is representative of normal source operations.” 
57 Fed. Reg. at 32,323; see 67 Fed. Reg. at 80,278 (codified at 
40 C.F.R. 5 52.21@)(48)(i)). 

Cmvemment and environmental petitioners raise two sets of 
challenges to the ten-year Iookback period. First, they contend 
that the ten-year lookback period reflects an impe-ible 
interpretation of the statutory term “increases” because it allows 
sources to increase their emissions beyond their most recent 
levels witbout &jiggering NSR. Second, they contend that EPA’s 
selection of a ten-year lookback period is arbitrary and 
capricious because it contravenes the statutory purpose of 
protecting and enhancing air quality. For the following reasons, 
we conclude that petitioners’ challenges to tbe ten-year lookback 
period fhil to overcome the presumption of validity afforded to 
EPA regulations under the CAA. See Int’l Fabricare Inst. v. 
EPA, 972 F.2d 3 84,3 89 (D.C. Cir. 1 992). 

A. 
- Statutoy Interpretation While the CAA defines a 

“modification” as any physical or operational change that 
“increases” emissions, it is silent on how to calculate such 
“hcreases” m emissions. 42 U.S.C. $ 741 l(a)(4). According to 
government petitioners, the lack of a statutory d e f ~ t i o n  does 
not render the term “increases” ambiguous, but merely compels 
the court to give the term its “ordinary meaning.” See Engine 
Mfis. Ass% v. S. Coast Air Quality Mgmb. Dist., 124 S.Ct. 1756, 
1761 (2004); Bluewater Network, 370 F.3d at 13; Am. Fed’n of 
Gov’t Employeesv. Glickman, 215 F.3d 7, 10 (D-C. Cir. 2000). 
Relying on two “real world” anhgies, govement petitioners 
contend that the ordinary meaning of “increases” requires the 
baseline to be calculated iiorn a period immediately preceding 
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the change. They maintab, for example, that in determining 
whether a high-pressure weather system “increases” the local 
temperature, the relevant baseline is the temperature 
immediately preceding the arrival of the weather system, not the 
temperature five or ten years ago. Similarly, in determining 
whether a new engine “increases” the value of a car, the relevant 
baseline is the value of the car immediately preceding the 
replacement of the engine, not the value of the car five or ten 
years ago when the engine was in perfect Condition. 

EPA maintains that its choice of the ten-year lookback 
period is entitled to deference under Chevron Step 2 because it 
is based on a permissible construction of the ambiguous term 
“increases.,’ 67 Fed. Reg. at 80,199. EPA disputes the validity 
of govement petitioners’ analogies, pointing out, for example, 
that if the weather system arrives in the evening, it is 
inappropriate to compare the nighttrme temperature immediately 
following the arrival of the system to the daytime temperature 
immediately preceding the arrival of the system. The important 
point: is that the period immediately preceding a change may not 
be analogous to &e period following the change and thus may 
not yield a rneariingfiil comparison for the purpose of 
determining whether the change “increases” em-ssions. Hence, 
govemment petitioners’ reliance on the “ordinary meaning” of 
“hcreases” Ms to address a practical reality. Indeed, during 
oral a r p e n q  counsel for government petitioners agreed that 
the provision in the 1980 rule for use of a “more representative’’ 
period not immediately preceding the change is consistent with 
the statutory language because some flexiiity is needed to 
account for anomalous disruptions in operations. It follows that 
the statutory term “increases” does not plainly and 
unambiguously require the baseline period to immediately 
precede the change. Rather, the statute is silent or ambiguous on 
how to calculate baseline emissions, and the issue is whether the 
ten-year lookback period is based on a permissible interpretation 
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of the statute under Chevron Step 2. 

Under Chevron Step 2, a court must defer to the agency’s 
interpretation of the ambiguous statutory term if it “represents 
a reasonable accommodation of conflicting policies that were 
committed to the agency’s care by the stawte.’’ Chevron, 467 
US. at 845 (quoting United States v. Shimer, 367 U.S. 374,383 
(1961)). In particular, the agency’s interpretation is entitled to 
deference when ‘“the regulatory scheme k technical and 
complex, the agency considered the matter in a detailed and 
reasoned fashion, and the decision involves reconciling 
conflicting policies.” ld. at 865. 

There can be no doubt that EPA is entitled to balance 
environmental concerns with economic and adminisfrathe 
concerns, at least to a point. The Supreme Court recognized in 
Chevron that, in enacting the NSR progmn, “Congress sought 
to accommodate the conflict between the economic interest in 
permitting capital improvements to continue and the 
environmental interest in improving air quality,” id. at 851, and 
delegated the responsibility of balancing those interests to EPA, 
id at 865. Different interpretations of the term “inCreascs” may 
have different environmental and economic consequences, and 
in administering the NSR program and filling in the gaps leR by 
Congress, EPA has the authority to choose an interpretation that 
balances those consequences. See id. at 843. In so doing, the 
Supreme Court has instructed, EPA may “properly rely upon the 
incumbent administration’s view of wise policy to in50i-m its 
judgments.” Id. at 865. Furthermore, as there is no question 
that the NSR program is technical and complex, id. at 848, EPA 
may properIy rely on its extensive experience and expertise in 
administering the program. CJ: Nuclear Energy Inst., Inc. v. 
EPA, 373 F.3d 125 1,1296 (D.C Cir. 2004) (per curiam). Based 
on what EPA describes in its brief as more than twenty years of 
experience with the NSR program under the 1980 d e  and more 
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than ‘?en years of review, analysis, and comunications with 
stakeholders,” Br. for Resp’t at 69, EPA responded to industry 
complaints that the 1980 d e  was “too complex and 
burdensome” aud adopted the ten-year lookback period as part 
of an effort to simpw and streamline the NSR program without 
sacdicing air quality. 61 Fed. Reg. at 38,252. Based on their 
own experience with the 1980 rule, state intervenoxs Alaska, 
Indiana, Kansas, Nebraska, North Dakota, South Carolina, South 
Dakota, Utah, and Vi@ concur with EPA’s conclusion that 
the NSR program ha,s been “broken for many years and [is] long 
overdue to be fixed.” B. for State Intervenors at 17. 

It is EPA’s position that the ten-year lookback period is 
based on a permissible interpretation of the CAA because it 
‘Yi&Us the statutory goal of balancing economic growth with 
the need to protect air quality.” Br. for Resp’t at 69. According 
to EPA, the ten-year lookback period promotes economic 
growth and administmtive efficiency by affording sources the 
flex%llrty to respond rapidly to market changes, focusing 
limited regulatory resources on changes most Iikely to harm the 
environment, and elmhating conflicts over whether a proposed 
baseline period is “more representative of normal source 
operations.” 67 Fed. Reg. at 80,191-92. At the same time, EPA 
believes that the ten-year lookback period protects air quality by 
eliminating the regulatory disincentive to make physical or 
operational changes that improve efficiency and reduce 
emissions rates. Id. at 80,192. We canclude that EPA supports 
these ConcIusions with “detailed and reasoned” analysis based 
on its experience and expertise. Chevron, 467 U.S. at 865. 

In expIaining the benefits of the ten-year lookback period, 
EPA appropriately refers to the problems experienced under the 
1980 rule. EPA notes that under the 1980 rule, establishing a 
representative baseline period other than the two-year period 
immediately preceding the change was ‘%ornplex and time- 
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c~nsuming” and often involved “Qsputed judgment calls.” 61 
Fed. Reg. at 38,258. EPA further notes that under the 1980 rule, 
sources experiencing periods of low production faced the 
unwelcome choice of either “surrendering capacity” by capping 
emissions at unrepresentative low levels or incurring the time 
and expense of securing NSR permits “for even small, non- 
excluded changes to a portion of the piant.” Id. According to 
industry c o m e &  on the ten-year lookback period, this 
dilemma discourages sources from rnaking economically 
efficient and environmentally beneficial changes during periods 
of low production. See TSD at 1-.4-5,1-4-17. Similarly, as EPA 
points out in its brief, government petitioner New Jersey 
explained in comments on the ten-year lookback period that the 
1980 rule ‘’results in a baseline that decreases each lime 
production decreases. In other words, if economic downturn 
temporarily slows production at a facility for a few years, the 
ficility’s baseline actually decreases and the hcility loses 
operational flexiiility. It also discourages facilities fiam 
voluntarily implementing pollution prevention measures.” 
Letter &om Catherhe Cowan, Assistant Com’r ,  N.J. Dep’t of 
End. Protection, to EPA (Dec. 4, 1996) (Docket A-90-37, 
Entry IV-D- 172). EPA confirms that onc “common complaint” 
about the 1980 rule is that sources have “limited ability to 
consider the operational fluctuations associated with normal 
business cycles when establishing bwelme actual enissions 
unless [the] reviewing authority agrees that another period is 
‘more representative of normal source operation.”’ 67 Fed. Reg. 
at 80,192-92. 

In response to these concerns, EPA commissioned a study 
of the business cycles of nine major emitting industries, 
including charcoal production, carbon black nlanufacturing, 
Portland cement man~cturing, lime manufacturing, iron and 
steel manufactwing, primary copper smelting, primary 
aluminurn production, primary zinc and Iead smelting, and 
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secondary metal production. See EASTERN RESEARCH GROUP, 
INC.,  BUSINESS CYCLES IN MAJOR EMITTING SOURCE 
hJXJSTRIES (1997) (‘BLJSINESS CYCLE sTUDY’l). The Sldy 
examined industry output data &om 1982 to 1994 and measured 
each industry’s business cycle &om peak to peak and from 
trough to trough. Id at 1-2. Peak-to-pcak cycles ranged f?om 
three to six years, and trough-to-trough cycles ranged fiom three 
to eight years. Id. at 16. 

Government and environmental petitioners contend that the 
business cycle study does not support EPA’s choice of a ten- 
year lookback period because none of the industries in the study 
had business cycles longer than eight years, and the study did 
not consider whether emissions vary with business cycIes. 
However, petitioners ignore the study’s conclusions that 
‘%usiness cycles differ markedly by hdmhy” and that “a 
minimum of ten years of data is recommended to capture an 
entire industry cycle.” Id. Moreover, while the study did not 
track emissions, it did track output, which generally correlates 
with emissions. See 67 Fed. Reg. at 80,201; Puerlo Rican 
Cement, 889 F.2d at 297-98. Hence, the business cycle study 
supports EPA’s ConcIusion that a ten-year lookback period ‘Ss 
a Eir and representative time frame for encompassbg a source’s 
normal business cycle.” 67 Fed. Reg. at 80,200. Based on 
“their experience over the years m implementing the NSR 
program,” state intervenors agree that a ten-year lookback 
period is reasonable, Br. for State Intervenors at 10, and 
government and environmental petitioners provide no basis for 
the court to determine whether a particular time frame is 
reasonable under the CAA. Absent such an explanation, the 
court must defer to EPA’s poiicy choice because it is supported 
by the business cycle study and not “manifestly contrary to the 
statute.” Chevron, 467 US. at 844. 

Environmental petitioners further contend that the ten-year 
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lookback period does not enslue a representative baseline 
because it allows sources with shorter business cycles to choose 
among two or three peaks, not just the most recent one. 
Similarly, petitioner Newmont contends that the ten-year 
lookback period does not ensure a representative baseline 
because it 54ls to capture the cntire business cycle of the gold 
industry, which it claims is longer than ten years. Newmont 
contends m its brief that the gold industry bas not completed a 
iidl business cycle since 1980 because the price of gold has not 
returned to $700 per ounce. At oral argument, counsel for 
Newmont admitted the implausibility of this contention. 
Business cycles are measured from peak to peak or from trough 
to trough based on comparative fluctuations in output; nothing 
requires the pcaks to reach the same level of output, much less 
the same price. According to Newmont’s graph of gold priccs, 
tbe price of gold peaked at $500 per ounce in 1983 and 1988, 
and at $400 per ounce in 1990,1994, and 2004. Thus, Newmont 
provides no basis for the court to conclude that the gold 
industry’s business cycle is longer than ten years. 

EPA recognizes that ‘“ousiness cycles differ markedly by 
industry,” 67 Fed. Reg. at 80,200, as the business cycle study 
itself indicates, see Bwsmss CYCLE STUDY at 16. But in an 
effort to promote operational flexibility and administrative 
efficiency, EPA chose to apply a fixed ten-year lookback period 
to all soqrces in order to lend “clarity and certainty to the 
process” and to avoid the administrative burden of  detaminhg 
“representative” basefines on a case-by-case basis. 67 Fed. Reg. 
at 80,200; TSD at 1-2-10. This policy choice, which reconciles 
conflicting interests in accuracy and efficiency, based on years 
of regulatory experience, is entitled to deference under Chevros 
Step 2, for petitioners fi4 to demonstrate that EPA’s choice is 
impermksible under the CAA. See Chevron, 467 U.S. at 844, 
864-66. 
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In addition to challengj.iIg EPA’s business cycle study, 
environmental petitioners contend that the ten-year Iookback 
period violates this court’s interpretation of the CAA in 
Alabama Power, 636 F.2d 323. LJnder Alabama Power and the 
1980 rule, a physical or operational change constitutes a 
“modification” subject to NSR only if it results in a net increase 
in emissions; thus, a source making a change that increases 
emissions fiom one unit can “net out” of NSR based on a 
‘‘‘contemporan~w’’ change that decreases emissions ftom 
another unit. See id. at 401-02; 45 Fed. Reg. at 52,736 (codified 
at 40 C.F.R. § 52.21(b)(3)). The court stated in Alabama Power 
that EPA has “discretion, within reason, to define which changes 
are contemporaneous,” 636 F.2d at 402, and the 1980 rule 
defines ‘‘contemporaneous” as within a five-year period, see 45 
Fed. Reg. at 52,736 (codified at 40 C.F.R. 3 52.21@)(3)($). 
The 2002 rule retains this defition of “contemporaneous” but 
ailows a source to use a ten-year lookback period to calculate 
baseline emissions when determining whether an ofTsetting 
change decreases emissions. See 67 Fed. Reg. at 80,197. For 
example, to determine whether a change made in 2005 will 
trigger NSR, a source may use baseline emissions fiom 1995 
and 1996 to calculate the emissions increase &used by the 2005 
change; it may then choose an oBetting change made in 2000 
and use baseline emissions from 1990 to 1991 to calculate the 
emisions decrease caused by the 2000 change in order to 
determine whether that decrease offsets the increase caused by 
the 2005 change. 

Rather than challenge the five-year contemporaneity period 
as such, environmental petitioners contend that the ten-year 
lookback period combined with the five-year contemporaneity 
period allows a source to avoid NSR based on a fifteen-year-old 
decrease in emissions, thereby violating the contempomeity 
requirement of Alabama Power. An emissions increase caused 
by a change made in 2005, for example, can be offset by an 
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emissions decrease that relies on a baseline fiom 1990. But as 
EPA points out, it is only the baseline of the emissions decrease 
that is fifteen years old, not the change that causes the decrease, 
which must still occur within five years of the change that 
causes the increase. See 67 Fed. Reg. at 80,197. Alabama 
Power requires only that “any offset changes claimed by 
industry must be SubstmtiaIly contemporaneous,” not that the 
baselines must be substantially contemporaneous. 636 F.2d at 
402 (emphasis added). Therefore, environmental petitioners fail 
to demonstrate that the ten-year lookback period viohtes the 
contempomeity requirement of Alabama Power. 

Environmental petitioners’ remahing challenges to EPA’s 
interpretation of the statutory term “increasesY~ are unavailing. 
Their response to EPA’s “causation argument” that an increase 
in emissions must exceed historicaI Ievels to be causally related 
to the change, Br. for End.  Pet’rs at 14-15, is irrelevant because 
EPA advances no such argument in support of the ten-year 
lookback period. Their contention that the ten-year Iookback 
period “administratively excise[sj the statutory word ‘any’ by 
exchding some emksions-increasing changes” from NSR, id at 
13, is misplaced because the 2002 rule redefines the baseline 
such that “my” change that increases emissions beyond the 
redefined baseline stili triggers NSR. Environmental 
petitioners’ similar contention that the 1992 rule violates the 
statutory term “any” by excluding some emksions-increasing 
changes fiom NSPS tails for the same reason. Their challenge 
to EPA’s provision for use of different baseline periods for 
different pollutants &k, for EPA explains that emissions of 
different pollutants deperld on different factors and that a single 
source may produce different products subject to different 
business cycles, 

In enacting the NSR program, Congress did not specify how 
to calculate “increases” in emissions, leaving EPA to fiu in that 
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gap while balancing the economic and environmental goals of 
the statute. See Chevron, 467 U.S. at 843-44. Based on its 
experience with the NSR program and its examination of the 
relevant data, EPA determined that a ten-year lookback period 
would alleviate the problems experienced under the 1980 rule 
and advance the economic and environmental goals of the CAA. 
Because we conclude that petitioners fail to demonstrate that 
EPA’s policy determination is impermissible, we defer to EPA’s 
statutory interpretation under Chevron Step 2, and we tum to 
petitioners’ challenges to the environmental impact of the ten- 
year lookback period. 

B. 
Environmental Impact. Government and environmental 

petitioners contend that EPA’s choice of a ten-year lookback 
period is arbitrary and capricious because it allows sources to 
increase their emissions to historic levels without triggering 
NSR, thereby harrning air quality and public health. 
Environmental petitioners similarly contend that the five-year 
lookback period for electric utilities .is arbitrary and capricious 
but provide no evidence or analysis to support this contention. 
Government petitioners emphasize that NSR is a “critical tool” 
for attaining and maintaining CAA air quality standards, and 
that the 2002 d e  “severely undermines this tool by requiring 
States to allow older, poorly-controlled sources to continue 
operating without pollution controls well into the future.’’ Br. 
for Gov’t Pet’rs at 13. ]in Alabama Power, the court recognized 
tbat the “statutory scheme intends to 'grandfather' existing 
industries; but the provisions concerning modifications indicate 
that this is not to constitute perpetual immunity from all 
standards under the PSD program. If these plants increase 
pollution, they will generally need a permit.” Alabama Power, 
636 F,2d at 400; see also WEPCo, 893 F.2d at 909-10. 

Government petitioners maintain that the ten-year lookback 
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period fixstrates .the purpose of the modification provision by 
allowing sources to restore their emissions capacities to historic 
levels without obtaining NSR pcrrnits. Likewise, e n ~ m n t a l  
petitioners contend that the ten-year lookback period unlahUy 
seeks “to preserve a unit’s historical operating levels and 
associated e~nissions.” Br. for Envtl. Pet’rs. at 12 (quoting TSD 
at 1-2-2) (internal quotation marks omitted). They explain that 
as sources age, their operating capacities diminish ‘%y roughIy 
one percentage point for each year of age.” Id (quoting 
Memorandum &om Bruce Biewald & David White, Synapse 
Energy Econ., Inc., to David Hawkins, Natural Res. Def. 
Council 12 (Aug. 12, 1998) (Docket A-90-37, Entry IV-D-303)). 
Therefore, they conclude, “physical or operational changes that 
restore an existing source to its original capacity si@cantly 
increase the amount of pollution emitted by that source as 
compared to its emissions level during the period immediately 
preceding the change.” Id. 

EPA acknowledges that fewer changes will trigger NSR 
under the 2002 rule than undcr the 1980 rule. 67 Fed. Reg. at 
80,192. However, based on its experiepce and its 
Environmental Impact Analysis, see EPA, NEW SOURCE REmw 
WSR) IMPROVEMENTS: SUPPLEMENTAL h A I , Y S I S  OF THE 
ENVIRONMENTAL &PACT OF THE 2002 FINAL NSR 
IMPROVEMENT R ~ E S  (2002) ( ‘ r E ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  IMPACT 
ANALYSIS7’), EPA ‘believe[s] that the envkoment will not be 
adversely affected” by the ten-year lookback period “and m 
some respects will benefit” from. it, 67 Fed, Reg. at 80,192. As 
noted, it is EPA’s position that the ten-year lookback period 
eliminates the regulatory disincentive for sources to implement 
changes that improve operating efficiency and reduce emissions 
rates. See id. EPA M e r  believes that the ten-year lookback 
period will not hinder states from achieving CAA air quality 
standards because NSR is no1 Ihe primary mecMsm for 
reducing emissions from existing sources. EPA explains in its 
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Report to the President: 

The NSR program is by no means he primary regulatory 
tool to address air pollution from existing sources. The 
Clean Air Act provides for several other public health- 
driven and visibility-related control efforts: for example, the 
National Ambient Air QuaIity Standards Program 
implemented through enforceable State Implementation 
Plans, the NO, SIP Call, the Acid Rain Program, tbe 
Regional Haze Program, etc. Thus, while NSR was 
designed by Congress to focus particularly on sources that 
are newly constructed or that make major modifications, 
Congress provided numerous other tools for assuring that 
ernisrions from existing sources are adequately controlled. 

E??/& NEW SOURCE REVIEW: REPORT TO THE PRESIDENT 3-4 
(2002). According to EPA, “these program have achieved, and 
will continue to achieve, tens of millions of tons per year of 
[emissions] reductions which are completely unaffected by the 
[2002] rule.” ENVIRONMENTAL IMPACT ANALYSIS at 3. 
Moreover, industry intervenors point to several safeguards in the 
2002 rule to protect air quality: First, the baseline must be 
adjusted downward to reflect any legally enforceable emissions 
limitations that have been imposed since the baseline period. 
See 67 Fed. Reg. at 80,278 (codified at 40 C.F.R. 9 
52.21(b)(48)(ii)(c)). Second, a source can use a particular 
baseline period only if‘ it has enough infomiion on record to 
calcdate the average annual emissions during that period. See 
id. (codified at 40 C.F.R. fj 52.21@)(48)(ii)(e)). Third, the 
baseline cannot include emissions that exceeded any legally 
enforceable missions limitations imposed during the baseline 
period. See id, (codified at 40 C.F.R. Ij 52.21@)(48)(ii)(’b)). 

Furthermore, EPA rejects petitioners’ evidence as flawed, 
and petitioners do not dispute EPA’s critique. In challenging the 
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environmental impact of the 2002 d e ,  government petitioners 
cite affidavits alleging that the ten-year Iookback period will 
allow certain sources--three paper mills in Maine, a paper mill 
m New Hampshire, two automobile manufacturers in New 
Jersey, and an oil refinery in Delawareto increase their 
baselines. They also rely on a study by the Environmental 
Integrity Project concluding that the ten-year lookback period 
wiU allow 1,273 major sources to increase their missions by 
nearly 1.4 d i o n  tons in twelve key states. See ~ T L .  
INTEGRITY PROJECT & COUNCIL OF STATE @V’TS/E. REG’Z. 
CONFERENCE, REFORM OR ROLLBACK? How EPA’s CHANGES 
TO NEW SOURCE REVIEW AFFECT AIR POLLUTION M 12 STATES 
1-1 (2003) (“EIP REPORT”). h reconsidering the 2002 rule, 
EPA examind this study and found it to be flawed. See EPA, 
TlXXlNICAL SUPPORT DOCUMENT FOR THE PREVENTION OF 
SIGNIFICANT DETERIORATION (PSD) AND NONATTAlNMENT 
&EA N E W  SOURCE &VEW (NSR): RECONSlDERATION (2003) 
123-32 (“RECONSIDERATION TSD”). In particular, EPA rejected 
the study on four grounds; (1) it did not account for why 
emissions had decreased in the most recent two years; (2) it 
analyzed emissions on a source-wide basis instead of a unit- 
wide basis; (3) it ignored netting and (4) it assumed rather than 
proved that sources would emit up to their historic baselines. Id. 
at 125-26. Government petitioners offered no response. 

In addition, EPA’s Environmental Impact Analysis 
responds to government petitioners’ contention that the ten-year 
lookhack period eIiminates opportunities to reduce emissions by 
allowing sources to avoid NSR. It also responds to government 
petitioners’ contention that adjusting the basetine downward to 
reflect any legally enforceable emissions limitations is irrelevant 
because, as EPA itself observes, “typical source operation 
frequently does result in actual emissions that are below 
allowable emission levels.” Br. for Gov’t Pet’rs at 23 (quoting 
TSD at I-6-8). 
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EPA concluded in its Environrncntal Impact Analysis that 
the “overall consequences” of the ten-year Iookback period are 
“negligible” because it aEwts only “a very small number of 
facilities.” E ~ V I R O N M E N T A L  IMPACT ANALYSIS at 2. Based on 
data fiom recent NSR permits, EPA’s 1999 Trends Report, and 
the National Emissions Inventory, EPA estimated that 90% of 
the environmental benefits of the NSK program come from new 
sources, mcdifications at elech-ic utilities, modifications at 
sources where emissions have been highest in recent years, and 
modifications at sources where emissions have been relatively 
stable-none of which are affected by the ten-year lookback 
period. Id. app. F at 3-4. EPA estimated that of the remaining 
10% of sources where emissions have been lower in recent 
years, 70% are subject to legally enforceable emissions 
limitations that must be incorporated into their basejines and 
thus cannot claim higher baselines under the ten-year lookback 
period. See id. app. F at 4-6. EPA further observed: 

Indeed, such sources could face lower baselines under the 
[2002] rule if controls are applied toward the end of the 
representative two-year period. This leaves only the case 
where emissions are lower as a result of decreased 
utilization due to decreased market demand, some kind of 
outage, or other circumstance. Even in this case, it is not 
clear that a merent baseline would result, because the 
source is eligible, under [the 1980 rule], to request a more 
representative baseline than the previous two years. It is 
reasonable to assume that sources facing recent drops in 
utilization would be able to make credible cases to their 
permitting authorities that the recent levels were not 
representative of their normal operation. 

Id. app. F at 7-8. Thus, regarding the rernainhg 3% of sources, 
EPA concluded that “baselines may or may not be higher under 
[%e 2002 d e ] ,  depending upon how often case-by-case 



baselines would be established under the [1980] rule’s 
allowance for more representative periods.” Id. app. F at 6. 
Although EPA recognized that it Iacked sufficient data to 
d e t e e  whether the ten-year lookback period would result in 
an overdl increase or decrease in emissions, it concluded that 
“in either case, the magnitude of the change is likely to be very 
small.” Id. app. F at 7. According to EPA, “because the number 
of sources receiving different baselines represents a small 
fraction of the overall NSR pennit Universe,’’ the ten-year 
lookback period ‘‘will not result in any sigolficant change in 
benefits derived Grom the d e . ”  Id. app. F at 8. 

Still, as government petitioners point out, even “small” 
increases m emissions can harm public health. Govemnent 
petitioners cite several studies demonstrating the relationship 
between increases in emissions of particulate matter and 
increases in mortality rates, especially among diabetics, 
asthmatics, and children. Similarly, the American Thoracic 
Society and other amici curiae point to studies indicating that 
emissions of particulate matter sigmficantly increase mortality 
rates, especially among infants of poor hilia; increase lung 
cancer rates; aggravate asthma and other respiratory diseases; 
and impose Sigruscant social welfare costs. Again, relying on 
its EnvkomentaI Impact Analysis, EPA believes that fhe 2002 
Tule “will result in health and welfm benefits from reduced 
concentmtions of poIIutants.” Br. for Resp’t at 78 (quoting 
ENVIRONMENTAL IMPACT ANALYSE at 2) (internal quotation 
marks omitted). 

To the extent that EPA’s predictive judgment is supported 
by substantial evidence m the record, it is entitled to deference, 
as “the applicable standard of review allows the EPA 
considerable latitude to exercise its expertise through reasoned 
projections.” Naiural Res. De$ Council, Inc. v. EPA, 655 F.2d 
318, 336 (D.C. Cir. 1981); cJ: Time Warner Entertainment Co, 
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v. FCC, 240 F.3d 1126, 1133 @.C. Cir. 2001). EPA 
acknowledges that its Environmental Impact Analysis is based 
on incomplete data and thus cannot reasonably quantify the 
2002 rule’s impact on public health. ~VVIRONMENTAL IMPACT 
ANALYSIS at 4. Indeed, a General Accounting Office (“GAO”) 
Report to Congress stated that the economic and environmental 
impacts of the 2002 rule are “uncertain because of Limited data 
and difficulty in determining how industrial companies will 
respond to the rule.” GAO, CLEAN AIR ACT: EPA SHOULD USE 
AVAILABLE DATA TO MONITOR THE EFFECTS OF ITS &VISIONS 
TO THE NEW SOURCE &VIEW PROGRAM 24 (2003) (“GAO 
REPORT”). GAO noted, for example, that because EPA lacked 
comprehensive data, it relied on industry anecdotes in 
concluding that NSR discourages sources Erom making changes 
that improve operating efficiency. Zd. at 4. GAO M e r  
pointed out that EPA’s projection that these efficient changes 
will decrease actual emissions is based on he unverified 
assumption that sources will not mcrease their production levels 
after implementing the changes. Id. at 5. NevertheIess, GAO 
did not conclude that the 2002 rule lacked adequate evidentiary 
support. Rather, GAO recommended that EPA “monitor the 
emissions impacts of the d e ”  and ‘‘use the monitoring results 
to determine whether the rule has created adverse effects that the 
agency needs to address.” Id. at 25. h light of our vacatut of 
the Clean Unit and PCP portions of the 2002 rule, see inf;a Parts 
VI-W, on which EPA relied in concluding that “collectively, 
the five NSR [provisions in the 2002 ruIe] will improve air 
quality,” ENVIRONMENTAL IMPACT ANALYSIS at 2, there is a 
heightened need for EPA to have sufficient data to confirm that 
the maining portions of the 2002 nde do not result in increased 
emissions that harm air quality and public health. Indeed, 
EPA’s “necessarily wide latitude to make policy based on 
predictive judgments deriving from its general expertise implies 
a correlative duty to ascertain whether they work--that is, 
whether they actually produce the benefits FPA] ori@y 
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predicted they would.” Am. Family Ass ’n v. FCC, 365 F.3d 
1156, 1166 (D.C. Cir. 2004) (quoting Bechtel v. FCC, 10 F.3d 
875, 880 (D.C. Cir. 1993)) (internal quotation marks omitted). 

For now, it d c e s  to conclude that EPA’s predictive 
judgment is entitled to deference. Incomplete data does not 
necessarily render an agency decision arbitrary and capricious, 
for “[ilt is not d i q u a t  that the available data do not settle a 
regulatory issue, and the agency must then exercise its judgment 
in moving &om the facts and probabilities on the record to a 
policy conclusion.” Mator Vehicle Mfis. Ass In, 463 US. at 52; 
cJ: Time Warner, 240 F.3d at 1133. Nor does the fact that “the 
evidence in the record may also support other conclusions . . . 
prevent 11s from concluding that [the agency’s) decisions were 
rational and supported by the record.” See Lead Indus. Ass’n v. 
P A ,  647 F.2d 1130,1160 (D.C. Cir. 1980). EPA explained the 
available evidence and offered a ‘htional connection beheen 
the iacts found and the choice made.” Bur-lington Tmck Lines, 
Inc. v. United Sfates, 371 US. 156, 168 (1962). Petitioners do 
not provide a basis for the court to conclude that EPA’s choice 
of a ten-year lookback period is “arbitrary, capricious, an abuse 
of discretion, or otherwise not m accordance with law.” 42 
U.S.C. 9 7607(d)(9). 

IV. Methodology and Enforceability 

Sfifling fiom the baseline to the other half of the actual-to- 
projected-actual emissions calculation, we consider government 
and environmental petitioners’ challenges to two features of the 
2002 rule’s projected-actual-emissions methodology: the 
exclusion from the emissions projection of any emissions due to 
increased demand and the “reasonable possibility” trigger for the 
rule’s rerm&eeping and reporting requirements. 
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A. 
Demand Growth Exclusion Under the 2002 d e ,  in order 

to calculate whether a change will result in a sign%cant 
emissions increase, sources other than utilities compare their 
baseline emissions (determined using &e ten-Far lookback 
period) to expected post-change emissions. The post-change 
emissions calculation excludes any emissions increases that “an 
existing unit could have accommodated during the consecutive 
24-month period used to establish the baseline actual emissions 
. . . and that are also unrelated to the particular project, including 
any increased utilization due to product demand growth.” 67 
Fed. Reg. at 80,277 (codified at 40 C.F.R. 0 52.21@)(4l)(ii)(c)). 
Under the previous rule, only utilities could take advantage of 
this demand growth exclusion. 57 Fed. Reg. at 32,337; see also 
67 Fed. Rcg at 80,202-03. 

Government and environmental petitioners assert that in 
adopting the 2002 nile, EPA failed to address the fact that its 
1998 NOA expressed provisional dissatisfaction with the 
demand growth exclusion. Chamcterizing the exclusion as a 
“departure from longstanding practice,” EPA “tentatively 
concluded” in the NOA that the demand growth exclusion was 
“not appropriate and should not be continued, both as a genera1 
matter and especially in view of recent developments in the 
electric power sector.” 63 Fed. Reg. at 39,860 (emphasis 
added). Because demand growth may be a “proximate cause” 
of physical or operational changes that might trigger NSR, EPA 
“seriousIy question[ed] whether market demand should ever be 
viewed as a significant factor . . since in a market economy, all 
changes in u&tior+md hence, emissions-might be 
characterized as a response to market demand.” Id. 

Contrary to petitioaers’ assertions, EPA did ackaowledge 
these previous concerns when it adopted the 2002 nile. In the 
rule’s preamble, EPA explained that ‘‘Fbth the statute and 
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implernenting regulations indicate that there should be a causal 
link between the proposed change and any post-change increase 
in emissions.” 67 Fed. Reg. at 80,203. To that end, the mIe 
excludes demand growth, but only where it is “unrelated to the 
particular project.’’ Id. at 80,277 (codified at 40 C.F.R. 9 
52 21(b)(41)(ii)(c)). Despite this tailored approach, government 
petitioners wouId have us bind EPA to its “tentativeu’ 1998 
concIusions. We know of no authority for this proposition, nor 
do petitioners cite any. To be sure, when a petitioner alleges 
inadequate notice and “the change between the proposed and 
final rule [is] an important one, we , . . ask whether the final rule 
is a logical outgrowth of the proposed one.” Transmission 
Access Policy Sfua‘y Group, 225 F.3d at 729. Yet here, 
petitioners argue not that they received inadequate notice 
regarding the demand growth exclusion, hut rather tl?at EPA 
arbitrariIy and capriciously changed its position regarding the 
exclusion’s benefits. Central to notice-and- comment 
demaking is the ability of an agency to crafi a final rule based 
on the comments of interested parties. EPA did just that. 

Denying the petition for reconsideration of this issue, EPA 
explained, ‘ W e  we projected that it would be difficult to 
separate demand growth increases from other increases d t i n g  
from a project, numerous industry commenters indicated that 
there are situations where the distinction clearly can be made,” 
including “skyrocketing dernand because the product becomes 
a fad; mishaps at a factory, causing production increases at 
remaining supplier sources; decrease in raw material prices; 
opening of new markets; and improved economic conditions.” 
RECONSIDERATION TSD at 18- X 9. Although petitioners urge us 
to ignore the comments on which EPA relied and to credit other 
comments that demand growth and a physical or operational 
change are inexhicable, they give no reasons for weighting the 
latter more heavily than the former. In any event, ‘“the question 
we must answer . . . is not whether record evidence supports 
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betitioners’] version of events, but whether it supports [the 
agency’s].” Fla. Mun. Power Agency v. FERC, 3 15 F.3d 362, 
368 (D.C. Cir. 2003) (noting that petitioner pojnted to “some 
contradictory evidence” in the record). Here, as we have 
explained, EPA’s approach hds ample support in the record. 

Next, environmental petitioners insist that the regulations 
create a per se exclusion for demand growth. Significanfly, 
however, petitioners never challenge EPA’s interpretation of the 
statutory definition of modification--“any physical change in, 
or change in the method of operation of, a stationary source 
which increases the amount of any air pollutant emitted by such 
source or which results m the emission of any air pollutant not 
previously emitted,” 42 1J.S.C. § 741 I(a)(4) (emphasis 
added)-as requiring “a causal iink between the proposed 
change and any post-change increase in emissions.” See 67 Fed. 
Reg. at 80,203 (citing 40 C.F.R. 5 52.21@)(2)(i)). Instead, they 
say that the d e  excludes “any increased utikzition due to 
product demand growth,” even if unrelated to the change. 

Petitioners misread the 2002 nlle. The implementing 
regulations plainly allow exclusion of em4ssions that could have 
been accommodated during the basehe period and “that are 
also unrelated to the particular project.” 67 Fed. Reg. at 80,277 
(codified at 40 C.F.R. 5 52,21@)(41)(ii)(c)). This latter category 
“includ[es] any increased utilization due to product demand 
growth.” See id. Thus, the regulation establishes two criteria a 
source must meet before excluding emissions from its 
projection. “(1) [tlhe unit could have achieved the necessary 
level of utilization during the consecutive 24-month period [the 
source] selected to establish the baseline actual emissions; and 
(2) the increase is not related to the physical or operational 
change(s) made to the unit.” Id. at 80,203. As EPA further 
explained: 
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@”Jven if the operation of an emissions unit to meet a 
particular level of demand could have been accomplished 
during the representative baseline period, but it can be 
shown that the increase is related to the changes made to the 
unit, then the emissions increases resulting ftom tbe 
increased operation must be attributed to the modification 
project, and cannot be subtracted from the projection of 
post-change actual emissions. 

TSD at 14-37. 

Because EPA adequately explained its reasons for 
extending the demand growth exclusion to all industries so long 
as the growth is unrelated to the change, we will deny the 
petition for review of those provisions. 

B. 
Recordkeeping and Re-wrtin? Requiremen@. Sources 

making physicai or operational changes under the 2002 rule 
need not keep records unless they meet three criteria. First, 
sources must choose to project post-change emissions, instead 
of using the actual-to-potential test. 67 Fed. Reg. at 80,279 
(codified at 40 C.F.R. 9 52.21(r)(6)). Second, under the actual- 
to-projected-actual test, sources mt determine they will not 
trigger NSR by sigrufcantly increasing their emissions. Id” 
Third, sources must nonetheless believe that there is a 
“reasonable possibility that [the] project . . may result in a 
sigdicant emissions increase.” Id Sources satisfjkg d three 
criteria must record the following information about the change: 

(a) A description of the project; 
0) Identification of the emissions unit(s) whose emissions 

of a regulated NSR pollutant could be affected by the 
project; and 

(c) A description of the applicability test used to detknine 
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that the project is not a major modification for any 
regulated NSR pollutant, including the basehe actual 
emissions, the projected actual emissions, the amount 
of emissions excluded under [the demand growth 
exclusion] and an explanation for why such amount 
was excluded, and any netting calculations, if 
applicable. 

id Additionally, sources meeting the three standards must, for 
each LI& involved in the change, track post-change emissions 
and, depending on the nature of the change, retain the data for 
h e  or ten years. See id. (codified at 40 C.F.R. 5 
52.21(r)(@(iii)). Sigtllficant increases as compared to the 
baseline must be reported to sources’ revicwing authorities, see 
id. (codified at 40 C.F.R. 5 52.21(r)(6)(v)), who presumably 
would require such sources to undergo NSR. 

By contrast, sources believing no reasonable possibility of 
a significant. emissions increase exists need keep no records at 
all--neither the data on which they based their projections nor 
records of actual emissions going %ward. See id. (codified at 
40 C.F.R. 9 52.21(r)(6)). Government petitioners argue that by 
dowing sources to decide whether to keep records reiaiing to 
a particular change, EPA has rendered the actual-to-projected- 
actual methodology unenforceable. How, they ask, will EPA 
ensure that sources are not escaping NSR if they are allowed to 
destroy the data cruciaI to that determination? 

Insisting that no enforceability problem exists, EPA argues 
that the 2002 rule increases recordkeeping requirements for non- 
ufjlities. Although it is technically correct that non-utilities were 
subject to less sh-kgent recordkeeping requirements pre-2002, 
EPA’s position ignores the major differences between the 
current and former methods. Prior to 2002, sources other than 
utilities evaluated post-change emissions under the more 
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onerous actual-to-potential test, which presumed that sources 
would operate at their maximum post-change potential to emit. 
See 57 Fed. Reg. at 32,336. Given that assumption, sources’ 
actual post-change emissions could not, by definition, exceed 
their potential-to-ernit, making records of these actual emissions 
unnecessary for the purpose of ascertaining whether post-change 
emissions increased beyond expectations. Moreover, to avoid 
NSK, wbich is easily triggered under the actual-to-potential test, 
sources could opt to establish an enforceable emissions cap 
based on projected post-change actuaI emissions. TSD at 1-4-7. 
Thus, under the pre-2002 regime, non-utilities either accepted 
tbe rigors of the actual-to-potential test, eliminating the need for 
recordkeeping, or subjected their actual emissions to monitoring 
by state permitting authorities. See id 

The ilaw in EPA’s position is € d e r  underscored by 
comparing the recordkeeping requirements of the pre-2002 
actuat-to-projected-actual emissions methodology-apphcabk 
only to utilities-to the m e n t  version. Previously, utilities 
whosc projections included no significant ernisions increase 
had to supply pemitting authorities with a minimurn of five 
years of data to verify the projections’ accuracy. See 57 Fed. 
Reg. at 32,336. Under the 2002 rule, by contrast, SO long as 
sources foresee no “reasonable possibility” that changes may 
cause sigrusCant emissions increases, they have no obligation to 
retain the data UnderIyjng their projections, let alone send that 
informatian to permitting authorities. See 67 Fed. Reg, at 
80,279 (codified at 40 C.F.R. $ 52.21(r)(6)). 

Of course, one might wonder why sources with no 
“reasonable possibility” of significantly increased emissions 
should keep records at all. If EPA actually knew which sources 
had no “reasonable possibility” of triggerhg NSR, these sources 
would obviously have no need to keep records. The problem is 
that EPA has fBiled to explain how, absent recordkeeping, it will 
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be able to determine whether sources have accurately concluded 
that they have no “reasonable possibility” of significmtly 
increased emissions. We recognize that less burdensome 
requirements may well be appropriate for sources with little 
likelihood of triggering NSR, but EPA needs to explain how its 
recordkeeping and reporting requirements allow it to ident@ 
sucli sources. 

EPA argues that “[tlhere will be many cases where there 
will be a reasonable possibility that a significant increase wil1 
occur, and fhe 2002 rule imposes new recordkeeping 
requirements in those circumstances." Br for Resp’t at 99. 
Although this is certainly true, and although it is also tnie that 
sources Mmg to ‘’maintain records in that situation . . . will 
have violated the recordkeeping requirements of the NSR Rule,” 
id, EPA misses the point. As petitjoners emphasize, the rule 
allows sources that take advantage of the “reasonable 
possibility” standard to avoid recordkeeping altogether, thus 
thwarting EPA’s ability to enforce the NSR provisions. 

According to EPA, “the existence of vigorous enforcement 
demonstrates that EPA is willing and able to enforce its rules 
and that .facilities have an incentive to be accurate in how they 
determine whether NSR applies.” Id at 10 1 .  To be sure, the 
record reveals a willinguess to act against NSR violators, see 
Carol M. Browner, Adm’r, Envtl. Protection Agency, Remarks 
Prepared for Delivery at Clean Air Enforcement Press 
Conference (Nov. 3, 1999), but EPA never explains how it can 
continue such enforcement efforts with respect to soimes which, 
bebeving no reasonable possibility of a significant emissions 
increase exists, keep no data by which the agency could prove 
an NSR transgression. Acknowledging as much in its response 
to comments about the demand growth exclusion, EPA noted 
that it is “very important that the source retain a record of all 
information available to support ib initial claim” to an exclusion 
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because “[tlhis inEormation may be required by the reviewing 
authority.” TSD at 1-5-44. 

At oral argument, EPA counsel asserted that under the 
reasonable possibility skndard, enforcement authorities could 
conduct inspections and request idormation. Although 
conceding that nothing in the record addressed how authorities 
could access data through these mechanisms once a source had 
fded to keep records, cowsel maintained that the methodology 
is enforccable simply because such actions are “inherent’ in 
EPA’s enfaxcement authority. EPA certainly has such inherent 
enforcement authority, but even inherent authority depends on 
evidence. 

EPA teuS us that the reporling requirements of the CAA’s 
Title V and state minor NSR programs will provide the 
Somation enforcement authorities need. But EPA fids ta 
explain how emissions reported under Title V can be traced to 
a particular physical or operational change, Moreover, reliance 
on state program to establish minimum recordkeeping and 
reporting standards means that states unwilling to impose 
shicter nrles are free to retain the 2002 rule’s approach-a 
prospect we .find unacceptable given our concerns with EPA’s 
explanation of the methodology’s enforceability. 

Finally, we agree with government petitioners that the 
iniIicacies of the actual-to-projected-actual rriethodology will 
aggravate the enforcement diEfidties stemming from the 
absence of data. The methodology mandates that projections 
include h t i v e  emissions, malfunctions, and start-up costs, and 
exclude demand growth unrelated to the change. See 67 Fed. 
Reg. at 80,246. Each such determination requires sources to 
predict uncertain future events. By understating projections far 
emissions associated with malfunctions, for example, or 
overstating the demand growth exclusion, sources could 
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conclude that a significant emjssions increase was not 
reasonably possible. Without paper trails, however, 
enforcement authorities have no mcans of discovering whether 
the exercise of such judgment was indeed ‘~ reaso~b~e . ’~  

Because EPA has fded to explain how it can ensure NSR 
compliance without the relevant data, we will remand for it 
either to provide an acceptable explanation for its “reasonable 
possibility” standard or to devise an appropriately supported 
alternative. 

V. Plantwide Applicability Limitations 

To afford sources the flexibility to respond rapidly to 
market changes and to elimhate the administrative burdens of 
“netting out” of NSR under the 1980 rule, the 2002 rule 
establishes an alternative mcthod for assessing “increases” in 
emissions. See id. at 80,206-07. fJnder this method, a change 
does not “increase” net emissions and thus does not trigger NSR 
as long as source-wide emissions remain below the Plantwide 
Applicability Limitation (‘TAI,”) specified in the source’s PAL 
permit. See id. at 80,207. The PAL is calculated by adding a 
“significant” margin to the baseline actuaI emissions from any 
two-year period within the ten-year period imrnhtely 
preceding the permit application. See id. at 80,285 (codified at 
40 C.F.R. 5 52.21(aaX6)). The PAL permit is effective fox ten 
years, see id at 80,286 (codified at 40 C.F.R. 4 52.21(aa)(8)(i)), 
and may be renewed prior to the expiration of the initial ten-year 
term, see id. at 80,287 (codified at 40 C.F.R. 8 52.21(aa)(lO)). 
With the PAL option comes various monitoring and 
recordkeeping requirements. See id. at 80,287-89 (codified at 40 
C.F.R. 9 52.21(aa)(12)). The source must employ a “monitoring 
system that accurately determines plantwide emissions of the 
PAL, pollutant,” id. at 80,287 (codified at 40 C.F.R. 6 
52.21(aa)(l2)(iXa)), using one of four specified methods, see id. 
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at 80,287-88 (codified at 40 C.F.R. 5 52.21(aa)(lZ)(i)(b), (ii)). 
The monitoring system must be approved by EPA, see id at 
80,287 (codified at 40 C.F.R. 5 52.21(aa)(l2)(i)(b)), and re- 
validated every five years, see id. at 80,288 (codified at 40 
C.F.R. 6 52.21(aa)(12)(ix)). The source must keep “all records 
necessary to determine compliance” with the PAL permit, 
“including a determination of each emission unit’s 12-month 
rolling total emissions.” Id. (codified at 40 C.F.R 5 
52,2I(aa)(13)(i)). In addition, the SOIKC~ must submit to EPA 
“semi-armual monitoring reports” and “prompt deviation 
reports.” Id (codified at 40 C.F.R. $ 52.21(aa)(14)). 

Govement and environmental petitioners contend that, 
like the ten-year lookback period, the PAL provision is arbitrary 
and capricious because it allows sources to increase their 
emissions beyond their most recent lev& without triggering 
NSR. These contentions fail for the same reasons that 
petitioners’ challenges to the ten-year lookback pcriod M. See 
supra Part III. Environmental petitioners also challenge the 
validity of the ten-year P f i  term an& the environmental impact 
of PALS, but they fait to demonstrate that PALS are based on an 
impermissible statutory inlerpretation or are otherwise arbitrary 
and capricious. 

The CAA is silent on how to calculate emissions increases, 
and both the Supreme Court in Chevron and this court in 
Alabama Power acknowledged that EPA has the authority to 
defme “increases” in terms of source-wide emissions. See 
Chevron, 467 US. at 859-66; Alabama Power, 636 F.2d at 400- 
03. Indeed, environmental petitioners do not challenge EPA’s 
authority to establish a PAL program. Instead, they contend that 
the ten-year PAL, term violates the contemporaneity requirement 
of Alabama Power because it allows sources to “net out” of 
NSR based on decreases in emissions that occur outside the five- 
year conternporaneity period established in the 1980 rule. See 
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45 Fed. Reg. at 52,736 (codified at 40 C.F.R. 9 52.21@)(3)(ii)). 
EPA contends that PALS are not subject to the conternporaneity 
requirement because they measure source-wide emissions and 
do not rely on the netting of emissions fiom individual units. 
See 67 Fed. Reg. at 80,215. ‘I’his distinction is artificial, 
however, because source-wide emissions are nothing but the net 
emissions &om all of the individual units in the source. See id 
at 80,216. Indeed, EPA agrees that “[o]ne way of viewing a 
PAL is to focus on the increases and decreases at individual 
emissions units that, taken together, result in the net emissions 
fi-om [the] source as a whole. . . . Viewed from this perspective, 
the term of the PAL constitutes the ‘contemporaneous’ period.” 
Id. 

Still, EPA has “discretion, within reason, to define which 
changes are substantially contemporaneous.” Alabama Power, 
636 F.2d at 402. To promote administrative efficiency, EPA 
decided to align the PAL permit process with the Title V permit 
process for existing sources, which occurs every five years. See 
67 Fed. Reg. at 80,219. Nowever, recognizing that “setting a 
PAL can be a complex and time consuming process,” id. at 
80,216, EPA determined that five years would not provide “a 
suflicient period of regulatory certainty” to induce sources to 
expend the “initial commitment of substantial resources” 
necessary to establish a PAIL, id. at 80,219. ’In establishing the 
PAL term, EPA sought to provide both “an appropriate time of 
regulatory certainty‘’ and ‘‘a sufficient period of time for 
plann;ng long-term capital improvements.” Id, EPA initially 
chose a five-year contemporaneity period in the 1980 rule 
because ‘’five yeas is frequently used as the time duration over 
which corporate expansion planning is conducted.” 45 Fed. 
Reg. at 52,701. But as EPA explained in the preamble to the 
2002 rule, its business cycle study condrided bat a ten-year 
period was necessary “to ensure that the normal business cycle 
would be captured generally for any industry.” 67 Fed. Reg. at 
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80,216. Thus, EPA chose a ten-year PAL term “in an effort to 
balance the need for regulatory certainty, the administrative 
burden, and a desire to align the PAL renewal with the title V 
permit renewal.yy Id at 80,2 19. This policy choice is entitled to 
deference because it involves a balancing of the enmnmental, 
economic, and administrative goals of the CAA, see Chevron, 
467 U.S. at 864-66, that environmental petitioners fail to 
demonshate is impermissibIe under the CAA. 

As part of its Envkonmental Impact Analysis, EPA 
examined six pilot projects implementing flexiiIe permits 

A-€3. The participants in these pilot projects reduced their 
emissions by 27% to 83% below their PAL levels. Id.  app. B at 
2. Based on these results, EPA concluded that PALS encourage 
sources to reduce their emissions voluntarily in order to “create 
enough headroom for fiure expansions” dun’ag the PAL term. 
67 Fed. Reg. at 80,207; see ENVIRONMENTAL IMPACT ANALYSIS 
app. B at 1. EPA projected that “PALS will over time tend to 
shift growth in emissions to cleaner units, because the growth 
will have to be accommodated under the PAL cap.” 67 Fed. 
Reg. at 80,207. EPA also found that PALS encourage sources to 
implement physical or operational changes that improve 
efficiency and reduce emission rates by reducing the 
“administrative fiiction” associated with making such changes. 
Id. (internal quotation marks omitted); see ENVIRONMENTAL 
IMPACT ANALYSIS app~ A at 4-5. Observing that none of the 
participants in the pilot projects exceeded their emissions caps 
or violated their monitoring requirements, EPA concluded that 
“flexible parnit provisions (for example, emissions caps) are 
enforceable as a practical matter” by using the types of 
monitoring systems required by the 2002 rule. 67 Fed. Reg. at 
80,207; see ENVIRONMENTAL IMPACT ANALYSIS app. A at 15- 
18. EPA M e r  noted tbat even if sources do not voluntarily 
reduce their emissions, PALS still benefit the environment by 

S h i h  to PALS. See ENVIRONMENTAL IMPACT ANUYSIS apps. 
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accounting for “insi@cant? emissions increases that currently 
escape NSR See 67 Fed. Reg. at 80,206; ENVIRONMENTAL 
IMPACT ANALYSIS app. B at 4. Under the default method for 
calcula$ng emissions increases, increases that do not reach a 
‘csi@canP’ Ievel do not trigger NSR, even if they are 
sigruficant in the aggregate. See 40 C.F.R. § Q  52.21(a)(2)(iv)(a), 
52.21@)(23). The PAL provision of the 2002 nile ensures that 
such increases count toward source-wide emissions and can 
trigger NSR $they exceed the PAL level. See ENVIRONMENTAL 
IMPACT ANALYSIS app. B at 4. While EPA acknowledged that 
it could not quantrfy the “aggregate environmental impacts of 
these small emissions increases, or the benefit that would arise 
from capping them,” it estimated that “such benefits would be 
potentially large.” Id. at 4-5. 

Environmental petitioners hi1 to refute EPA’s assessment 
of the environmental benefits of PALS. They point out that the 
pilot projects relied on lookback periods and permit terms 
shorter than ten years, and they contend that under the 2002 rule, 
sources have no incmtive to reduce their emissions because the 
ten-year lookback period allows them to set their PALS high 
enough to accommodate future increases without any initial 
decreases. They also contend that under the 2002 rule, both 
significant and insignificant missions increases wiU escape 
NSR because sources can set their PALS far above recent actual 
emissions. However, as discussed in Part HI, EPA expects the 
ten-year lookback period to affect only a small percentage of 
sources. See supra Part 111 (citing ~ V I R O N M E N T A L  IMPACT 
ANALYsrs app. F). Therefore, EPA assumes that most sources 
will set their P a s  equal to recent baseline actual emissions. 
See ENVIRONMENTALIMPACT ANALYSIS app. I3 at 1-2. Based 
on this assumption, EPA ‘tonsewative~y~’ ‘estimates that sources 
will reduce their emissions by 10% to 33% below their PAL 
levels. Id. app. B at 3. State intervenors maintain that their own 
experience implementing the NSR program cunfirrns EPA’s 
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conclusions. 

Accordingly, the court must defer to EPA’s assessment of 
the environmental benefits of PALS, which is based on the 
agency’s expert evaluation of technical data fiom the pilot 
projects. See HulsAm., Inc. v. Browner, 83 F.3d 445,452 (D.C. 
Cir. 1996). Therefore, we uphold the PAL provision of the 2002 
rule, 67 Fed. Reg. at 80,284-89 (codified at 40 C.F.R. 0 
52.21(aa)), as a reasonable exercise of EPA’s authority under 
the CAA. 

VI. CIean Units 

To source flexiiIity and to encourage sources to 
tostall state-of-the-art pollution control technology, the 2002 
rule establishes “an innovative approach to NSR applicability” 
that measures ‘%creases” in terns of ‘‘Clean Unit?’ status instead 
of actual emissions. 67 Fed. Reg. at 80,222. Under this 
approach, a change does not “increase” emissions and thus does 
not trigger NSR as long as it does not alter the Unit’s Clean Unit 
status, even if the change increases the source’s net actual 
emissions. Id. A unit automatically qualifies for Clean Unit 
status if it has installed “state-of-the-&” pollution control 
technoIogy (LMR or BACT) as a result of major NSR witbin 
the last ten years. See id. at 80,27940 (codified at 40 C.F.R. 5 
52.21(~)(3)). A unit that has not undergone major NSR can also 
qual@ for Clean Unjt status if it demonstrates that its pollution 
control technology is “comparable” to L W R  or BACT and that 
its allowable emissions will not violate national ambient air 
quality standards or new source pedormance standards. See 
id. at 80,281-83 (codified at 40 C.F.R. 6 52.21b)). A unit 
retains its Clean Unit status for ten years, see id. at 80,280 
(codified at 40 C.F.R. 5 52.21(~)(5)), and may renew its Clean 
Unit status upon expiration, see id. (codified at 40 C.F.R. tj 
52.21(~)(3)), as long as it complies with the emissions 
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limitations and work practice requirements in its NSR permit, 
see id at 80,281 (codified at 40 C.F.R. 5 52.21 (x)(7)). 

Government and environmental petitioners contend that the 
Clean Unit provision contravenes the plain meaning of the CAA 
because it measures “increases” m & of Clean Unit status 
instead of actual emissions. EPA’s response is that, because the 
CAA ‘5s silent on whether increases in emissions for purposes 
of determining whether a physical or operational change 
constitutes a modification must be measured in terms of actual 
emissions, potentia1 emissions, or some other currency,” id. at 
80,228, its interpretation of the ambiguous term “hcreases” is 
entitled to deference under Chevron Step 2. Upon employing 
“traditional tools of statutory interpretation” under Chevron Step 
1 to ascertain whether “Congress had an intention on the precise 
question at issue,” Chevron, 467 U.S. at 843 n.9, we conclude 
that &e CAA imbiguousIy defines “increases” in terms of 
actual emissions, cf: supra Part LI. 

It is a “cardinal principle of statutory construction that a 
statute ought, upon the whole, to be so construed that, if it can 
be prevented, no clause, sentence, or word shall be superfluous, 
void, or insignificant” TRWInc. v. Andrews, 534 IJ.S. 19, 31 
(2001) (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001)) 
(internal quotation marks omitted). Moreover, “when Congress 
includes particular language in one sectioa of a statute but omits 
it in another section of the sarne Act, it is generally presumed 
that Congress acts intentionally and purposely in the disparate 
indlrision or cf~ci~sion.79 Barnhart v. ~igmon Coal ~ o . ,  534 U.S. 
438,452 (2002) (quoting Russellu v. TJniied States, 464 U.S. 16, 
23 (1983)) (internal quotation marks omifled). 

In the 1977 amendments to the CAA, Congress defined 
‘‘mjox emitting facilit[iesY’ as “stationary sources of air 
pollutants which emit, or have the potential io emif, one hundred 
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tons per year orrnore of any air pollutant.” 42 1J.S.C. 9 7479(1) 
(emphasis added). The juxtaposition of the terms ‘‘emit” and 
“potential to emit” indicates that when Congress enacted the 
NSR program in 1977, it was conscious of the distinction 
between actual and potential emissions, using the term ‘‘emit‘’ to 
refer to actual emissions and the term “potential to emit”‘ to refer 
to potential emissions. Indeed, the court stated in Alabama 
Power that the use of the term ‘‘emit,” as opposed to “potential 
to ern&’’ is a ‘”reference to some measure of actual emissions.” 
636 F.2d at 353. 

Smhly,  in the same section of the 1977 amendments to 
the CAA, Congress defined “best availabIe control technology” 
as “an emission limitation based on the &urn degree of 
reduction of each pollutant . . . emitted from any major emitting 
facility.” 42 U.S.C. 9 7479(3) (emphasis added). Again, the 
juxtaposition of the tams “emission limitation” and “emitted” 
indicates that Congress was conscious of the distinction between 
actual and dowable emissions, using the term “emitted” to refer 
to actual emissions and the term “emission limitation” to refer 
to allowable emissions. 

In the same section of the 1977 amendments to the CAA, 
Congress applied NSR to ‘‘he modification (as defined in 
section 7411(a) of this title) of any source or facility.” 42 
U.S.C. § 7479(2)(C). Section 741 l(a) defmes a “modification” 
as any physical or operational change that “increases the amount 
of any air pollutant emitted by [the] source.” 42 U.S.C. 9 
741 l(a)(4) (emphasis added). As noted, when Congress enacted 
the 1977 amendments to the CAA, it distinguished between 
actual, potential, and allowable emissions. If Congress had 
intended far “increases” in emissions to be measured in terms of 
potential or allowable emissions, it would have added a 
reference to “potential to ernif’ or “emission limitations.” The 
absence of such a reference must be given effect. See Barnhart, 
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534 US. at 452; TRW, 534 U.S. at 33. Moreover, even if the 
word “ernitted” does not by itself refer to actual emissions, the 
phrase “the amount of any air pollutant ernilted by [the) source” 
plainly refers to aciual emissions. 42 U.S.C. Q 7411(a)(4) 
(emphasis added). EPA itself came to the same concIusion in 
the preamble to the 1980 rule. See 45 Fed. Reg. at 52,700. 

Therefore, because the plain language of the CAA indicates 
that Congress intended to apply NSR to changes that increase 
actual emissions instead of potential or allowable emissions, we 
hold that EPA lacks authority to promulgate the Clean Unit 
provision, and we vacate that portion of the 2002 rule, 67 Fed. 
Reg. at 80,279-83 (codified at 40 C.F.R. 52.21(x)), as contrary 
to the statute under Chevron Step 1 .  

VII. Pollution Control Projects 

In an effort to remove a “regulatory disincentive that might 
otherwise prevent industry f?om undertaking pollution control 
and prevention measures,” id. at 80,232, the 2002 rule exempts 
“environmentally beneficial” pollution controI projects (‘“PCPs’’) 
from NSR by excludmg them -&om the definition of 
‘$nodification.” See id. at 80,275-76, 80,283-84 (codified at 40 
C.F.R. $3 52.21@)(2)(iii)(h), 52.21@)(32), 52.21(2)). Under the 
2002 d e ,  a PCP that reduces emissions of a “primary” polhitant 
but increases emissions of a “coUateral” pollutant is not a 
physical or operational “change” subject to NSR if its net effect 
is “environmentally beneficial.” Id at 80,232-33. EPA adopted 
a similar exemption for PCPs undertaken by electric dlities in 
the 1992 rule. See 57 Fed. Reg. at 32,336-37 (codified as 
amended at 40 C.F.R. $9 52.21(b)(2)(iii)(h), 52.21 (b)(32)). 

Environmental petitioners contend that these exemptions 
violate the language of the CAA because PCPs plainly are 
physical ar operational “changes” that mcrease emissions of 
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collateral pollutants. EPA concedes that PCPs are “changes” in 
the Literal sense but contends that “Congress did not intend that 
PCPs be considered the type of activity that should trigger 
NSR.” 67 Fed. Reg. at 80,238 (quoting 57 Fed. Reg. at 32,3 19). 
Because EPA fBils to present evidence of such congressional 
intent, the plain meaning of the statute is conclusive. See United 
States v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989); 
Engine MPs. Ass’n Y.  EPA, 88 F.3d 1075, 1088-89 @.C. Cir. 
1996). 

EPA points to nothing m the legislative history to support 
its view of congressional intent other than the fact that when 
Congress created the NSR program in 1977, it incorporated the 
statutov definition of “modification” from the NSPS program, 
which EPA regulations at the lime had interpreted as excluding 
certain PCPs. See 40 Fed. Reg. at 58,419 (codified at 40 C.F.R. 
9 60.14(e)(5)). But for reasons explained above, nothing 
indicates that Congress intended to incorporate preexisting 
NSPS regulations into the NSR program. See supra Part II. 

EPA’s only other support for &e PCP exemption is its view 
that it would be “absurd” for Congress to discourage PCPs by 
subjecting them. to NSR. But there is nothing inherently 
“absurd’’ about increasing the regulatory cost of projects that 
increase collateraI emissions, and EPA does not demonstrate 
otherwise. Congress could reasonably conclude, for example, 
that tradeoffs between pollutants are difficult to measure, and 
thus any sigrvficant increase in rmissions of any pollutant 
should be subject to NSR. In any event, a bare assertion of 
absurdity cannot overcome the piain meaning of a statute: “there 
must be evidence that Congress meant something other than 
what it literally said before a court can depart fiorn plain 
m i n g . ”  See Engine Mfrx Ass’n, 88 F.3d at 1088. 

Environmental petitioners contend that the context and 
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legislative history of the statutory definition of “modification” 
support a plain reading of the term “change.” Essentially, they 
&lain that if Congress intended to exempt ‘IcenVironmentally 
beneficial” PCPs &om NSR, it would have done so explicitly, as 
it did for clean coal tecbnology, see 42 U.S.C. 5 7651a, and for 
PCPs in exlrerne nonattahent areas, see id. Ij 7511a(e)(2). 
One of the environmental petitioners argued during d e  cornment 
period on the proposed d e  that ‘‘[[njothing m the statute or its 
Iegisbtive history suggests an intent to authorize a blanket 
exclusion of pollution control projects,” citing 5 751 Ia(e)(2) as 
an example of how Congress expressly creates an exemption 
when it mknds to do so. Statement of David G. Hawkins, 
Natural Res. Def Council 12 (July 19, 1991). We note that both 
5 751 la(e)(2) and $ 765 In were enacted in 1990, and “the views 
of a subsequent Congress form a hazardous basis for inferring 
tbe intent of an earlier one.” PDK Labs. Inc. v. U S  Drug 
Enforcement Admin., 362 F.3d 786, 794 (D.C. Cir. 2004) 
(quoting United Sfutes v. Price, 361 U.S. 304, 313 (1960)) 
(internal quotation ma& omitted). NevertheIess, the point 
remains that Congress did not expressly authorize EPA to create 
reguIatoIy exemptions to NSR. 

EPA’s only response is that “[tlhere is no reason to 
conclude that, solely by creating the clean coal exemption, 
Congress somehow precluded EPA fiom crafting a broader 
regulatory exemption fiom pollution control projects in 
general.” Br. for Resp’t at 120. Absent clear congressional 
delegation, however, EPA lacks authority to create an exemption 
from NSR by adtnhistxative rule. See Sierra Club v. EPA, 229 
F.3d 137, 140 (D.C. Cir. 1997). Indeed, “this court has 
consistently struck down administralive narrowing of clear 
&tutory mandates.” Id. 

Moreover, environmen@I petitioners point to legislative 
history suggesting that Congress rejected a broad PCP 
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exemption: in enacting the NSPS program Congress rejected one 
version of the statute that defined “rr~odiiication~’ to exclude 
“pollution abatement facilities.” S. REP. No. 91-1 196 (1970). 
Evm assuming, as EPA contends, that this legislative history 
does not reflect a “permanent rejection” of a PCP exemption, Br. 
for Resp’t at 120 11.67 (internal quotation marks omitted), EPA 
points to nothing in the legislative history indicating that 
Congress intended to authorize EPA to create such an 
exemption. 

Therefore, we hold that EPA lacks authority to create PCP 
exemptions fiom NSR, and we vacate those parts of the 1992 
and 2002 rules, 57 Fed. Reg. at 32,336-37; 67 Fed. Reg. at 
80,275-76, 80,283-94 (codified at 40 C.F.R. 9 9  
52.21@)(2)(iii)(h), 52.21@)(32), 52.21(z)), as contrary to the 
statute. 

VIII. State and Local Authorify 

Government petitioners (various states, municipalities, and 
pollution regulatory authorities) advance several additional 
challenges to the 2002 d e ,  two substantive and one procedural. 
Substantively, the governments dege that the 2002 Tule violates 
section 116 of the Act, which preserves state authority to adopt 
alternative pollution standards or limitations, except that state 
standards m y  not be 9ess stringent” than EPA standards or 
limitations. See 42 1J.S.C. 5 7416. The governments assert that 
the 2002 rule unlawfUlly precludes states fiorn adopting more 
stringent criteria. They also argue that the 2002 rule violates the 
anti-backsliding provision of the Act, which disables EPA from 
reking requirements in effect in nonattainment areas before 
November 15, I990 (the date of the 1990 amendments’ 
adoption). See id. $7515. We find both claims unripe. 

F d y ,  government petitioners urge that EPA failed to give 
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adequate notice that it might adopt a rule not g v h g  states 
authority to pick and choose among the innovations from the 
prior rule, and that the rule adopted was not a “logical 
outgrowth” of the noticed proposals. We reject this challenge; 
EPA provided adequate notice in the initial proposal. 

A. 
Alternative NSR Standards. Section 116 of the Act, 42 

U.S.C. 9 7416, provides that states and localities may adopt 
provisions as part of a SIP that deviate from those required for 
SIPs by EPA, unless the state or local provision is “less 
stringent” than the EPA provision. See also 40 C.F.R. 
9 51.166(a)(7)(iv) (calling for EPA approval of deviant NSR 
SIPs that are “more stringent than or at least as stringent in all 
respects” as the corresponding EPA provision). EPA concluded 
that the elements of the 2002 rule would work better and be 
more environmentally beneficial if implemented together. 67 
Fed. Reg. at 80,241. Government petitioners argue that because 
EPA adopted the elements of the 2002 d e  as “minirnim” 
requirements, EPA has precluded approval of more stringent 
SPS. 

Government petitioners’ reading of the regulations is hardly 
chimerical. The preamble said that ‘‘[tlo be approvable under 
the SIP, State and local agency programs implementing part C 
(PSD pennit program in yj 51.166) or part D (nonatbinment 
NSR permit program in 4 51.165) must include today’s changes 
as minimum program elements.” Id. at 80,240 (emphasis 
added). But other portions ofthe preamble suggest a good deal 
of wiggle room. EPA later asserted that “even without the menu 
approach [which would have allowed selective rather than 
wholesale adoption], State and local jurisdictions have 
signdicant freedom to customize their NSR programs. Ever 
since our current NSR regulations were adopted in 1980, we 
have taken the position that States may meet the requirements of 
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part 51 with different but equivalent regulations.” .ld at 
80,241/2 (internal quotation mark omitted). It also explained 
that states simpIy adopting the EPA provisions could expect 
quick SIP approval, whiIe a state not doing so would need to 
show that its altemative was “at least as stringent” as the federal 
requirement. Id. The text of 40 C.F.R. 5 Sl.l66(a)(7)(iv), 
quoted above, similarly indicates the permissibility of “more” or 
‘ k q d y ”  stringent provisions. Government petitioners k i s t  
that the choice offered is illusory, but until EPA has rejected a 
newly submitted SIP, we think the issue is unripe. 

The Seemingly contradictory statements in the preamble 
leave some uncertainty about how EPA will treat SIPS that differ 
from the substance of the 2002 rule, and ihw suggest that the 
govements’ issue is now unfit for review. See Abborf Labs., 
387 U.S. at 148. Apart from the ambiguity in the preamble 
itself, EPA counsel said at oral argument that EPA would 
consider SUPS that do not contain the five elements of the 2002 
rule. See Oral Arg. Tr. at 169-72. As EPA pointed out in the 
rulemaking itseK no state SIP proposals were under review in 
the r u l e .  RECONSIDERATION TSD at 73. Unlike 
Whitman v. American Trucking Ass’rt, 531 U.S. 457 (ZOOI), 
review would take place before “EPA has concluded its 
considemtion ofthe implementation issie,” id. at 479. 

The govemments assert that delay in review inflicts 
hardship, see Abboft Labs., 387 U.S. at 148, and note that in 
American Trucking the Court found the time and expense of 
preparing new SIPs an adequate hardship, 53 1 U.S. at 479. But 
if the elements of the 2002 rule are ‘less stringent” than the 
superseded ones, as the govemments alIege, then on their own 
reasoning existing SIPs would necessarily be “at least as 
stringent” as those required by the new rules. Indeed, as the 
govemments offer no hypotheticals of new provisions that they 
ni@t adapt, simple resubmjssim of an existing plan for EPA 



70 

approval would (if rejected) present their challenge in a plainly 
justiciable form, imposing neither the hardship of developing 
new plans nor sacrifice of any as-yet apparent state policy 
preference. Even if goyements elect to develop new plans 
rather than submit existing plans, the fitness and hardship 
calculation diers fiom @at in American Trucking, as the issue 
posed here is far less fit for review than the outright statutory 
issue presented there. Thus the hardship from deferring review 
seem small in relation to the risks of premature judicial 
entanglement m what may yet prove to be a hypothetical issue. 

B. 
Anti-backsliding. Section 193 of the Act, a so-called anti- 

backsliding provision, bars EPA from altering any control 
requirement in effect prior to November 15, 1990 m an area that 
is a nonattainment area for an air pollutant, unless the revision 
“ k s  equivalent or greater emission reductions of such air 
pollutant.” See 42 U.S.C. 6 7515. (We assume arguendo that 
section 193 applies to changes in. the regulatory definition of 
‘’modification” for NSR purposes.) Government petitioners 
argue that because the hew rules in some respects diminish the 
Likelihood of NSR, they must flunk the “greater or equivalent 
emission reductions” test. See Br. for Gov’t Pet’rs at 22. The 
record itself contains conflicting assertions. Compare EIP 
REPORT at 1-2 (projecting potential emjssions increases in all 
twelve of twelve states studied), with ENVIRONMENTAL IMPACT 
ANALYSIS at 3 (noting difficulty of cpantifjmg environmental 
benefits, but concluding that the new d e  will not cause net 
environmental harm), The environmental effects of less 
sweeping NSR are ambiguous: more sweeping NSR will tend to 
assure improved emissions controls on qualifying 
“modifications,” but may also deter change and thereby preserve 
iirms‘ use of older, dirtier technologies. We are in no position 
to say which effects predominate here. This is particularly true 
since today’s invalidation of portions of the new nile may affect 



its overall environmental impact as compared to the old rule. 
See ENVIRONMENTAL IMPACT ANALYSIS at 3. Until an adequate 
factua1 record is developed, as might occur in the course of a 
state’s quest for approval of a SIP rneeting the old criteria or in 
some other context, the claim appears at best unripe. 

c. 
Notice re Menu of Alternatives. EPA in 1996 proposed a 

“menu of alternatives7’ approach by which governments would 
be allowed to choose any or all of the new program elements, 
but would not be required to adopt any. See 61 Fed. Reg. at 
38,251; see aZso 67 Fed. Reg. at 80,241. In the final rule, 
however, EPA elected not to implement the menu approach, 
choosing instead to adopt the new elements as part of a 
mandatory package (subject to the exception for morc stringent 
requirements). 67 Fed. Reg. at 80,24111. Government 
petitioners urge that the ultimate choice was not a “logical 
outgrowth” of EPA’s initial proposal, and was thus invalid for 
want of adequate notice. And, as EPA h d  without discussion 
rejected petitioners’ request for reconsideration on the subject, 
petitioners argue that at a minimum we should remand the case 
for such reconsideration. 

Given that the status quo ante did not involve a menu of 
options, there were two readily foreseeable outcomes that could 
result fiom the proposal. Either the menu of options approach 
would be adopted or it would not. “One logical oirtgrowth of a 
proposal is surely, as EPA says, to rem fiom taking the 
proposed step.” Am. Iron & Steel Inst. v. EPA, 886 F.2d 390, 
400 (D.C. Cir. 1989). 

The governments also say, quoting our decision in 
Horsehead Resource Development Co. Y. Browner, 16 F.3d 
1246, 1268 (D.C. Cir. 1994), tbat ‘?.he component parts [of the 
d e ]  were never collected together m such a fashion” as to 
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enable them to anticipate and adequately comment on the 
ultimate d e .  But whereas in Horsehead the notice called for 
data in a way that gave little clue as to their ultimafe use, id., 
petitioners point to no such mystification here. Indeed, EPA 
received extensive comments on all aspects of the rule, 
including whether to integrate the elements into a set of 
mir.knum NSR program requirements. See RECONSIDERATION 
TSD at 75. We find no inadequacy of notice. 

IX. Conclusion 

Accordingly, we deny the petitions of government, 
environmental, and industry petitioners except as follows: we 
vacate the provisions df the 2002 rule regarding the Clean Unit 
applicability test and Pollution ControI Projects; we remand the 
recordkeeping provisions to EPA either to provide an acceptable 
explanation for its “reasonable possibility” standard or to devise 
an appropriately supported alternative; and we dxmiss in part 
the petitions of government and industry petitioners as unripe’ 



WILLIAMS, Senior Circuit Judge, concurring: I join the 
opinion for the court. We remand the recordkeeping and 
reporting elements of the 2002 nile because of EPA’s fdure to 
explain its decisions on these elements. Maj. Op. at 51-56. As 
I understand the remand, the agency’s obligation is to analyze 
the trade-off between compliance improvement and the burdens 
of data collection and reporting. In making its choice on some 
specific degree and type of collection and reporting, it must 
articulate a reasoned judgment as to why any proposed 
additional burden would not be justifiable m terms of the likely 
enhancement of compliance. It need not show that the system 
chosen will achieve perfect NSR compliance--a showing that 
I do not believe we could lawfdy demand. Perfection is often 
too costly to be sensible. 

On a broader note, this case illustrates some of the painful 
consequences of reliance on command-and-control regulation in 
a world where emission control is typically far more expensive, 
per unit of pollution, when accomplished by retrofitting old 
plants than by including state-of-the-art control technologv in 
new ones. In the interests of reasonable thrift, such regulation 
inevitabIy imposes more demanding standards on the new. But 
that provides an incentive for firms to string out the life of old 
plants. Indefinite pIant life is impossible without modifications, 
however, so the statute conditions modifications on tbe firm’s 
use of technological improvements. This in turn replicates the 
ori@ d i l m :  a broad concept of modification extends both 
the scope of the mandate for improved technology and the 
incentive to keep the old. By contrast, emissions charges or 
marketable pollution entitlements p v i d e  incentives for iims 
to u s ~ t  any and every plant-all pollution control methods 
that cost less per unit than the emissions charge or the market 
price of an entitlement, as the case may be. 


