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A T T O R N E Y S  
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502-540-2304 

john.selent@dinslaw.com 

Via Haizd Deliverv 
Hon. Betli O'DoimeIl 
Executive Director 
Public Sei-vice Corni~lission 
2 1 1 Sower Blvd. 
Frailkfoi-t, ICY 4060 1 

PUBLIC SERVICE 
COMMISSION 

Re: Iir the Matter of Mouiztaiiz Rural Telepltoize Cooperative Corporatio~z, Iizc. v. 
ICeiztucly AllTel, Iizc. Case No. 2006-00198 

Dear Executive Director O'Do~unell: 

I 11ave ellclosed for filing in the above-styled case the original and eleven (1 I )  copies of 
Momltain Rural Teleplioile Cooperative Corporation, Inc.'s reply to ICentuclcy AllTel, Inc.'s 
response to i~lotion for sulrlinary judg~lent. 

Tha111t you, and if you have ally questioi~s, please call me. 

JES 
Ellclosure 
cc: Mark R. Overstreet, Esq. 

Daiiiel L,ogsdoii, Esq. 

1400 PNC Plaza, 500 West Jefferson Street Louisville, KY 40202 
502.540.2300 502.585.2207 fax www.dinslawcom 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION JUN 2 6 2006 

In the Matter of: C SERVICE 
aMIsIQM 

MOUNTAIN RURAL TELEPHONE 1 
COOPERATIVE CORPORATION, INC. ) 

Complainant 1 
) 

v. ) Case No. 2006-00198 
) 

KENTUCKY ALLTEL, INC. ) 
Defendant ) 

REPLY TO ALLTEL'S RESPONSE TO MOTION FOR SUMMARY JUDGMENT 

Moui~tain Rural Teleplioiie Cooperative Corporation, hic., d/b/a Mountain Telephone 

("Mountain Telephone"), by couilsel hereby replies as follows to Icentuclcy AllTel, hlc. ("AlITel") 

aiid its response to Mountain Telephone's inotion for suininary judgment. 

While AllTel 111ay have accurately identified the standard for sunmiary judgnle~it in Steelvest, 

Inc. v. Scaristeel Service Center, ITIC., 807 S.W.2d 476,479 (Ky. 1991), that staiidai-d is by no means 

il~ipossible to meet. More recently, the I<entuclcy Supreine Coui-t has clarified that "[clontray to the 

view of some, our decisioi~ in Steelvest [I does not preclude summary j~ldgment. Provided litigants 

are given an oppoi-tunity to present evidence which reveals t l~e  existence of disputed inaterial facts, 

aiid upon tlie trial coui-t's deteilninatioi~ that tliere are no such disputed facts, summary judgment is 

appropriate." Holce v. (7tillirzarz, 914 S.W.2d 335 (Icy. 1995). Under Holce, t l~e  noilrnovingparty (ill 

tliis case, AllTel) iiiust present evidence of record to preclude the entry of suininary judgment. 

Wlieii it does not, tliere call be no geiluiiie issue of inaterial fact, aiid thus, summary judgment must 

be granted. Celotex Cory3. v. Catrett, 477 U.S. 3 17, 323 (1 986). 

Despite the fact that AllTel has had ainple opportunity to present evidence which reveals the 

existence of'a single disputed illaterial fact, it has failed to do so. histead, A1lTelts response posits 



ail entirely ul~s~~pported and el-roneous liypothetical: "if Mo~ultain Rural did not ii~clude ACS 

il~iizutes in the developmeilt of its CCL, rates, tl~en its tariff provisioils relating to these cliarges and 

the filed rate doctrine are irrelevant and inapplicable."' 111 inakiilg this assertion, AllTel once again 

fails to offer a single fact, piece of evidence or affidavit in support of its coi~telitioil that ACS 

minutes are not calculated in Mountain Telepl~one's assessment of 

11.1 fact, the exact coilverse of A1lTells liypothetical scenario is tiue. As Mouiitaill Telephone's 

attached affidavit sets foi-tl~, whell calculatiilg can-ier col-~linoll line (CCL) cl~arges, Mountain 

Teleplzoile includes in that calculatioil the ACS inii~utes that AllTel tenniilates to Mo~ultain 

Telephone's excl~ai~~es. '  In addition, it is Mouiltaiil Telepl~one's policy to ~lpdate its CCL rate 

developineilt calculatiolls quarterly and reflect any adjustinelits for over or uizder recovery to its 

c~~s tomers .~  AI-I~ slrggestioil to the contrary is flatly wrollg and unsubstailtiated by the record. 

Moreover, AllTel call deiloiniilate tlie traffic it delivers to Mou11taii-1 Telepl-~oiie in whatever 

mailner it wishes. However, s i i~~ply  calling cei-tain switclzed access traffic "ACS traffic" does not 

alleviate AllTel's legal obligation to pay tile tariff imposed rate for switched access sei-vice 

associated wit11 that traffic. Regardless of what AllTel calls the traffic, it still requires Mouiitaiil 

Telepl~olle to tei-n~inate the traffic and that tei~llination is goveilled by the tariff. Moulltaiil 

Telephone's tariff is written generally and t h l ~  applies generally. It does not, and need not, identify 

I Page 2 of A11Tel's lesponse. Moulltai~l Telephone would like to point out that A1lTelfs original argul~lent was 
that it was not required to pay cliarges associated with ACS minutes based upon some "handshake agreement." 
AlITel's new hypothetical, had it been asserted earlier, would have been easily resolved by the presentation of facts 
by affidavit that show Moulltai~l Telephone does illdeed include ACS  nill lutes in its calculations. See affidavit of 
Angela K. Pe~ulington, attached hereto as Exhibit 1. 

"~lte~estingl~, despite A1lTells insistence that the C o ~ ~ ~ s s i o n  "e~nploy the Civil Rules of Procedure [sic] m a 
fashion co~lsistellt with the Courts," coutlsel for AllTel has yet to present, pursuant to Icy. R. Civ. P. 56.05, even a 
single affidavit setting f o ~ t h  "such facts as would be admissible in evidence" substantiating its position in opposition 
to lnotio11 for sunmlary judgment. See e g Nee1 v W C I ~ I I ~ I - - S ~ ~ ~ ~ I C  Realty Co., 576 S.W.2d 246, 250 (Icy. App. 
1978)(Stating that "[ilf tlie appellant had proof that a genuine fact issue existed, it was appellatlt's duty to tender 
some proof to the cou~t."). AllTel has not produced such an affidavit because it cannot t~xthfully do so. 

"ee Affidavit of Angela I<. Pe~ulington, attached hereto as Exhibit 1. 
4 See Affidavit of Angela I<. Pelulington, attached hereto as Exhibit 1. 



every possible type of switched access traffic that anotlier utility iiiay decide to deliver. In fact, sucll 

idelltificatioli would be utterly impossible. To allow AllTel to evade paying the fees defined in tlie 

tariff siiiiply because they call this traffic "ACS" traffic would open the door for ally utility to name 

traffic whatever they will just to avoid paying tlie tariff fee. 

Therefore, recogllizilig tlie Colnlnissioil is not b o ~ ~ i ~ d  by tlie R ~ ~ l e s  of Civil Procedure, 

summary judgmelit is proper. Alltel lzas simply failed to present a single issue of illaterial fact. I11 

the place of facts or evidence, AllTel rests upon an ei-uoneous, hypothetical scenario. Sucli ail 

uns~lppol-ted and, now, coiitradicted liypotlletical, witho~lt more, carnot be the basis for non-payiiellt 

of rates,5 a request for discovery illto Mouiitaili Telephone's rate developmeilt, and a public l ~ea i~ ig .  

There s i~ i~p ly  is no genuine issue in dispute. Suliimary judgn~elit is mandated. 

In closing, Mountain Telepliolle would lilce to be clear about what is at stalce. AllTel in 

essellce wants to use Mountail1 Teleplzone's switched access seivices related to ACS minutes for 

fiee. This is no more than and 110 less tlian theft6 ~l~erefore,  tlie ullderlyiilg questioli before the 

Comiiiissioll is wlietlier it will allow a large, for-profit, tZ1-lca~isas-based colnpariy lilce AllTel to force 

a small, rural, not-for-profit cooperative like Moui1taiii Telephone to subsidize A1lTells custoliiei- 

calliiig plans. Mouiitain Telephone's members should not be forced to so s~llxidize a for-profit 

coi-poration. 

Moreover, by not paying Mouiltaiii Telephone's switched access tariff rates, AllTel wo111d 

gain a distinct competitive advantage over other ii~terexclzailge caxiers ("IXC") who are required by 

tariff to pay for tlie saiile seivice. The ACS mil~utes that AllTel references in its respoilse are 

iliiilutes that relate to a11 optional local calling plan AllTel offers to its customers. A1lTells custon~ers 

5 It sho~ild be noted that AllTel is the onJ! ILEC that refuses to pay Mouiltai~l Telepho~le's tariffed rates for 
switched access services. Every single otl~er ILEC pays these rates without dispute. 

111 Mou~ltai~l Telephone's view, such an act is comparable to theft of se~vices. See e.g., ICRS 514.060. 



pay AllTel for tliese extended calliiig plai~s.' Since tliese local calling plaiis are toll substitutioii 

plai~s, AllTel is esseiitially asltiiig Mountain Teleplione to subsidize the cliarges associated with tliis 

traffic by going "off tariff' so that AllTel can offer --. for a fee -- discouiited local calliiig plaiis to its 

custoiliers and thereby gain a con~petitive advantage over other IXCs, which are required to pay tlie 

tariff-iiiiposed switched access charges. This would be a windfall for AllTel and, again, is 

taiitailiouiit to theft of Mouiltaiil Telepl.ione's network resources. 

For tlie above stated reasons, I\/Iouiitain Teleplioiie requests tliat tlie Coirmissioii grant 

Mouiitaiii Telephone's motioii for summary judgnient by elitering an order directing A11Tel to pay 

Mo~uitain Teleplioile approxiniately $449,274.99 (plus legal interest) and to pay Mouiitaiii 

Telepl~oiie's switched access tariffed cliarges on a going foiward basis. 

1400 PNC Plaza 
L,ouisville, ICeatuclty 40202 
(502) 540-2300 (tel.) 
(502) 585-2207 (fax) 

COUNSEL TO MOUNTAIN RURAL, 
TELEPHONE COOPERATIVE 
CORPORATION, INC. 

7 According to AllTel's tariff, custonlers pay AllTel anywhere fi-om $3.08 a month plus $0.055 cents a minute 
to $20.08 a n~onth for a flat rate when calling into an area that includes Mountain Telepllone's exchanges. 



CERTIFICATE OF SERVICE 

It is hereby certified that tlie foregoing was served by inailiiig a copy of the same by First 

Class United States mail, postage prepaid, to Daniel L,ogsdon, Esq., Alltel ICentucky, Inc., 229 

Lees Valley Road, Sllepherdsville, ICY 40165 and Mark R. Overstreet, Esq., Stites & Harbisoii, 

421 W. Maill Street, P.O. Box 634, Frankfort, ICY 40602-0634, this of June, 2006. 

O MOUNTAIN RURAL, 
COOPERATIVE 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

MOUNTAIN RURAL TELEPHONE 1 
COOPERATIVE CORPORATION, INC, 1 

Complainant 1 
1 

v. 1 Case No. 2006-00198 
) 

ICE=NTUCKY ACLTEL, INC. ) 
Defendant 1 

AFFIDAVIT OF ANGELA K. PENNINGTON 

Affiant, Angela I(. Pennington, having been duly sworn, hereby states as follows. 

1. I am employed by Mountain Rural Telephone Cooperative Corporation, Inc., d/b/a 

Mountain Telephone ("Mountain Telephone"). 

2. My title and position with Mountain Telephone is Office Manager. In that capacity my 

duties and responsibilities include overseeing the rendering of bills for charges that relate to 

switched access services and development of carrier common line ("CCL") rates. 

3. I have personal knowledge of the matters stated herein. 

4. Mountain Telephone includes all ACS minutes that AllTel terminates to Mountain 

Telephone's exchanges in the development of its CCL rates. 

5. ACS minutes were also included in the development af CCL rates for all claimed 

periods. 

6. It is Mountain Telephone's policy to update CCL calcuIations on a quarterly basis. If 



Mountain Telephone finds that it has over-assessed or under-assessed a customer based upon the 

adjusted rate, Mountain Telephane reflects as such on the customer's bill. 

Further, the affiant saith not. 

State of Kentucky 1 
1 

County of Morgan ) 

Subscribed and sworn to before me, a notary public in and for said county and state, on 
this & day of June, 2006. 

Notary's ~ i ~ d a t u r e  


