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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION R EC E EVE »

APR 2 1 2006
PUBLIC SERVICE
CUMBERLAND VALLEY ELECTRIC, INC,, COMMISSION
COMPLAINANT,
V. CASE NO. 2006-00148

KENTUCKY UTILITIES COMPANY.

DEFENDANT.

ANSWER OF KENTUCKY UTILITIES COMPANY

Pursuant to the Commission’s Order of April 13, 2006, Kentucky Utilities Company
(“KU”) hereby answers the Complaint of Cumberland Valley Electric, Inc. (“CVE”) in this
matter as follows:

1. KU admits the averments contained in numerical paragraphs 1 through 4 of
CVE’s Complaint.

2. KU neither admits nor denies the averments contained in numerical paragraph 5
of CVE’s Complaint, but instead states that the provisions of KRS Chapter 278, as interpreted
and applied by relevant precedent, speak for themselves.

3. With regard to the averments contained in numerical paragraph 6 of CVE’s
Complaint, KU denies that a “new mine” recently opened, and states that the reserves being
mined from Stillhouse Mine No. 2 are in a seam of coal known as “the Harlan Seam,” which
seam of coal has been mined for decades by a number of mining operators, all of whom have

taken service at KU’s Lynch Substation and transmitted power across a customer-owned




distribution system to their mining operations. That line is now being used by Black Mountain
Resources, Inc. (“BMR”) and / or its affiliate Stillhouse Mining, LLC (“Stillhouse™) to provide
power to a number of mining operations, including Stillhouse Mine No. 2. BMR and / or
Stillhouse are successors in interest to a number of previous mining operators, dating back to
U.S. Steel in the 1930s, who have taken power at KU’s Lynch Substation and distributed that
power to mining operations in the Harlan Seam (as well as other coal seams) via a privately-
owned distribution network. It is KU’s position that the continuation of mining operations in the
Harlan Seam through Stillhouse Mine No. 2, served through an existing central station source,
does not constitute, and should not be considered by this Commission to constitute, a new
electric consuming facility (“ECF”). In any event, without waiver of that position, KU states that
the location of the portal is not a determining factor in the consideration of service rights under
KRS Chapter 278 and established Commission precedent. KU is without information or
knowledge sufficient to form a belief as to the truth of the remaining averments contained in
numerical paragraph 6 of CVE’s Complaint.

4. KU is without information or knowledge sufficient to form a belief as to the truth
of the averments contained in numerical paragraph 7 of CVE’s Complaint. However, KU does
affirmatively state that it did not have actual knowledge of the operations at Stillhouse Mine No.
2 until after operations were underway. KU also states that the construction and use of
customer-owned distribution systems is common in the coal-mining industry in Kentucky, that
delivery of power to the customer on the facts of this case is consistent with the Certified
Territories Act as interpreted and applied by the Commission, that neither BMR nor Stillhouse is
acting as a utility, that the customer-owned line at issue has been in existence and energized by

power supplied through KU’s Lynch Substation for decades, and that KU had no involvement in
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the extension of the distribution line for delivery of service to the Stillhouse Mine No. 2.
Accordingly, CVE’s Complaint does not state a matter upon which relief can be granted and
should be dismissed as a matter of law.

5. With regard to the averments contained in numerical paragraph 8 of CVE’s
Complaint, KU states that there were no “findings of the Commission” in Case No. 2003-00226,
other than those based upon the settlement of the parties therein or restating the law as it already
existed, and that in any event Case No. 2003-00226 is separate and distinct and has no relevance
here. KU admits that it has had discussions with CVE and its representatives in an effort to
resolve this matter by agreement, and admits that it has taken no action to seek Commission
approval for its service to the customer at issue because it does not believe any such approval is
required. KU denies the averment that the operations at issue constitute a “new” facility in the
context of KRS Chapter 278, and denies that it has any responsibility for any claimed “lost
revenues” because KU has not only the right, but also the obligation, to serve the customer at
issue unless and until ordered to cease service by this Commission. Furthermore, this
Commission has no jurisdiction to award any claimed damages to CVE. KU also denies that it
has “extended” facilities to provide service to the customer at issue. To the contrary, KU has
simply continued to provide service at its Lynch substation, just as it has done for decades, and
has not taken any steps to extend or upgrade its facilities in any way in order to provide service
to Stillhouse Mine No. 2.

6. With regard to the averments contained in numerical paragraphs 9 and 10 of
CVE’s Complaint, KU states that the provisions of KRS Chapter 278, as interpreted and applied
by relevant precedent, speak for themselves. KU affirmatively states that it has not violated the

Certified Territories Act by continuing to provide service to the customer at the Lynch
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Substation, that there is no new ECF here and, without waiver of those positions, states that in
any event the customer at issue is not located “within” CVE’s certified territory but is located in
the adjacent territories of both KU and CVE. KU further states that the use of privately-owned
distribution systems in the manner such as is at issue here is consistent with the Certified
Territories Act as interpreted and applied by the Commission, and that jurisdiction over such
lines does not reside with the Commission.

7. With regard to the averments contained in numerical paragraph 11 of CVE’s
Complaint, KU admits that it has not at any time sought CVE’s approval to continue serving the
mining operations in the Harlan Seam, and states that no such approval is required. KU is
without information or knowledge sufficient to form a belief as to the truth of the averments as
they relate to BMR. Although it is not clear what purported “standards for mining operations”
CVE is referring to, KU denies the averments that Stillhouse Mine No. 2 is a new ECF, that KU
has “extended” its facilities to provide service to the customer at issue, or that KU’s service to
the customer is in any way contrary to or in violation of KRS Chapter 278. As relates to the
citation to statutes, KU states that those statutes, as interpreted and applied by relevant precedent,
speak for themselves. Finally, without waiver of its position as stated herein, KU denies CVE’s
averment that it “should prevail as the supplier under the criteria set forth in KRS 278.017(3)”
and affirmatively states that, if those criteria were applied in this case, they would establish that
KU is entitled to continue providing service to the customer at issue.

8. KU, based on information and belief, denies the averments contained in numerical
paragraph 12 of CVE’s Complaint.

0. With regard to the averments contained in numerical paragraph 13 of CVE’s

Complaint, KU admits that Mr. Willhite’s testimony and exhibit were attached to the Complaint.
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KU denies the substance of that testimony, consistent with its Answer herein, and states that it
will provide responsive testimony, if this matter is not dismissed, in accordance with any
procedural schedule established by the Commission herein.

10.  With regard to the averments contained in numerical paragraph 14 of CVE’s
Complaint, KU states that CVE’s requests for relief set forth therein do not require a specific
response. However, KU denies that CVE is entitled to serve the customer at issue and denies
that KU is in any way violating KRS Chapter 278. KU also notes that the Commission has
already entered an Order in accordance with 807 KAR 5:001, Section 12(4)(b), as requested by
CVE, and states that this Answer is filed in response to and compliance with that Order, which
speaks for itself. KU is concurrently seeking dismissal of CVE’s Complaint as a matter of law,
and requests that no procedural schedule, other than that relating to the filing of briefs regarding
KU’s Motion to Dismiss (filed concurrently herewith), be set until the Commission rules upon
KU’s Motion. KU requests that the Commission dismiss CVE’s Complaint on the grounds set
forth in that Motion. Without waiver of that request, and only in the event that its Motion to
Dismiss is denied, KU requests that the Commission enter a procedural schedule providing for
adequate discovery rights to all parties and, if necessary, hold an evidentiary hearing to gather
additional evidence, and that the Commission then enter an order providing that KU is entitled to
continue providing service to the customer at issue.

11.  With regard to the averments contained in numerical paragraph 14 of CVE’s
Complaint, KU objects to CVE’s request on grounds that CVE has no claim for alleged lost
revenue because it has no present right to serve the customer at issue, KU has not acted in
violation of any law, and, in any event, distribution of power via customer-owned lines over land

the customer has a legal right to occupy is outside the jurisdiction of this Commission. KU
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affirmatively states that it has an obligation to continue providing service at its Lynch Substation,
as it has done for decades, unless and until ordered to cease such service by this Commission.
With regard to the request for installation of a meter, KU further objects to the extent that such
request seeks to have KU place a meter on the customer’s line, on grounds that the Commission
has no jurisdiction over the customer’s facilities, KU has no right to place any equipment on the
customer’s line, and KU should not be required to accept responsibility for such equipment.

12, All other averments contained in CVE’s Complaint are denied.

FIRST AFFIRMATIVE DEFENSE

CVE’s Complaint, or parts of it, fails to state a claim upon which relief can be granted
and should be dismissed.

SECOND AFFIRMATIVE DEFENSE

CVE’s Complaint, or parts of it, raises matters beyond the jurisdiction of this
Commission and should be dismissed.

WHEREFORE, KU respectfully requests:

1. that the Commission enter an order dismissing CVE’s Complaint as a matter of

law and allowing KU to continue providing service to the territory in question; or

2. in the alternative, should the Commission not dismiss CVE’s Complaint as a
matter of law but instead determine that Stillhouse Mine No. 2 is a new electric-
consuming facility as defined in KRS 278.010(8), that the Commission find that
KU is nonetheless entitled to continue to serve the operations at Stillhouse Mine

No. 2, pursuant to the criteria set out in KRS 278.017(3);
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3. that the Commission amend the territorial boundary between KU and CVE to
recognize that KU has the right to serve all mining operations in the Harlan Seam;

and

4. that the Commission grant KU such other relief as it may be entitled.

y
Dated at Louisville, Kentucky, this o) > day of April, 2006.

Respectfully submitted,

\J,%A\XC}/‘

J. Gregory Cormnétt

Stoil Keenon Ogden PLL.C
1700 PNC Plaza

500 West Jefferson Street
Louisville KY 40202
(502) 582-1601

Elizabeth L. Cocanougher
Senior Corporate Attorney
E.ONU.S.LLC

220 West Main Street
Louisville, KY 40202
(502) 627-4850

Allyson K. Sturgeon
Attorney for EEON U.S. LLC
220 West Main Street
Louisville, KY 40202

(502) 627-2088

Counsel for Defendant,
Kentucky Utilities Company
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing was served via U.S. mail, postage prepaid, this o? / 5+
day of April, 2006, upon the following:

Anthony G. Martin
PO Box 1812
Lexington, K'Y 40588

W. Patrick Hauser, PSC
200 Knox Street

Box 1900

Barbourville, KY 40906

Forrest E. Cook

Attorney & Counselor at Law
178 Main Street, Suite 5

P.O. Box 910

Whitesburg, KY 41858-0910

J A

Counsel for Défendlant
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
CUMBERLAND VALLEY ELECTRIC, INC. )
COMPLAINANT ;
V. ; CASE NO. 2006-00148
KENTUCKY UTILITIES COMPANY ;
DEFENDANT i
)
MOTION TO DISMISS

Kentucky Utilities Company (“KU”) hereby moves the Kentucky Public Service
Commission ("Commission") to dismiss the Complaint filed in this action by Cumberland Valley
Electric, Inc. ("CVE"), which Complaint alleges that KU has violated the Certified Territories
Act, KRS 278.016 ef seq. (the "Act").! For all of the reasons set forth below, CVE’s Complaint
fails to state a claim upon which relief can be granted by this Commission and should be
dismissed forthwith.

FACTUAL SUMMARY

This dispute involves the provision of electric service to underground mining operations
at Stillhouse Mine No. 2, which is operated by Stillhouse Mining, LLC ("Stillhouse"), a
subsidiary of Black Mountain Resources, Inc. (‘BMR™).? The portal for Stillhouse Mine No. 2 is

located south of US 119 near Canoe Hollow in Harlan County, Kentucky, in CVE’s certified

KRS 278.018.
? CVE Complaint, § 6.



territory, but the reserves to be mined, in what is known as the Harlan Seam, are in the territories
of both KU and CVE.> KU furnishes and meters 69 kV power to BMR at KU’s Lynch
Substation in Lynch, Kentucky.® The Lynch Substation is located entirely in KU’s certified
territory and has been in existence and providing service to customers since 193 1.7

BMR owns a substation, known as the BMR U.S. Steel Substation, immediately adjacent
to KU’s Lynch Substation.® BMR’s substation is connected to a 69 kV line, owned and operated
by BMR (the “BMR 69 kV line”), which line is used to distribute electric power to mining
operations conducted by BMR or its affiliates in Harlan County.” KU has been furnishing
electric service to BMR, for use in its mining operations and those of its affiliates, at the KU
Lynch Substation since at least the early 1980s.®

On April 7, 2006, CVE filed a formal complaint against KU seeking a ruling that it is
entitled to serve the Stillhouse Mine No. 2. On April 13, 2006, the Commission entered an
order directing KU to satisfy or answer CVE’s Complaint. This motion to dismiss is filed
concurrently with KU’s Answer. For the reasons set forth below, CVE’s complaint should be
dismissed with prejudice.

ARGUMENT

CVE alleges that, because BMR transmits KU-provided power to Stillhouse via a

privately-owned line which extends into CVE's territory, KU is in violation of the "exclusive

service" provisions of the Act. As part of its complaint, CVE has requested that the Commission

* Willhite Testimony, p. 5, lines 6-8; p. 8, lines 7-8; p. 10, lines 7-12.

*1d., p. 6, lines 20-21.

> Agreed Statement of Facts (attached as Willhite Testimony Exhibit 1), p. 3; Item 1 Vicinity Map (attached to
Agreed Statement of Facts).

¢ Willhite Testimony, p. 7, line 3.

7Id,p. 7, lines 1-11.

$1d, p. 7, lines 7-9. The line, or parts of it, has been in existence for decades, but only came to be owned by BMR
in the early 1980s. As noted above, the Lynch Substation has been in existence since 1931.




make a determination that "the extension of lines by a customer into the exclusive certified
service territory of another retail electric supplier does not in any way affect or alter the
provisions of [the Certified Territory Act]."® That very issue has previously been resolved by
this Commission, however, and that precedent requires dismissal of CVE’s Complaint.

Under the Certified Territories Act, each electric supplier has the exclusive right to
provide service to electric-consuming facilities within its certified territory, and "shall not
furnish, make available, render or extend its retail electric service to a consumer for use in
electric-consuming facilities located within the certified territory of another retail electric
supplier."'® CVE’s Complaint is premised on the claim that delivery to a customer within a
utility’s certified territory is unlawful if some portion of the power is then transmitted by a
private distribution network and used by the customer outside that territory.'"  That exact
argument was rejected by the Commission in a case (which involved CVE taking, and prevailing
on, a position exactly opposite of that which it now takes here) decided early in the history of the
Certified Territories Act.'?

In Jellico v. CVE, a case with facts remarkably similar to those present here, the
Commission considered a case involving Cal-Glo Coal Company (“Cal-Glo™). In 1967, Cal-Glo
began with operations in the territory of the Jellico Electric System (“Jellico™), near Gatliff, in
Whitley and Knox Counties in Kentucky, and took service from Jellico.”® Later, Cal-Glo opened
three underground mining operations which were served by Cumberland Valley Rural Electric

Cooperative Corporation, now known as Cumberland Valley Electric, Inc., or CVE, because they

? CVE Complaint, p. 5.

' KRS 278.018(1).

" CVE Complaint, p. 3.

'2 In the Matter of: The Complaint of Jellico Electric System v. Cumberland Valley Rural Electric Cooperative
Corp., Case No 6637 (Order of February 22, 1977) (hereafter “Jellico v. CVE”). A copy of that Order is attached
hereto as Exhibit A.

B Jellicov. CVE, p. 1.



were located wholly within CVE’s territory."* Over time, Cal-Glo decided to expand its
operations in Jellico’s territory.”” After discussions with Jellico stalled, Cal-Glo decided to
supply power to its expanded operations by constructing a half mile extension of an existing line
that Cal-Glo owned and which was connected to CVE’s system.'® Under that proposal, Cal-Glo
would take power from CVE at a metering station in CVE’s territory, then transmit the power to
its operations in Jellico’s territory via its privately-owned distribution network.!”

Jellico filed a complaint with the Commission, arguing that CVE should be “totally

precluded from selling Cal-Glo any power which may be used in Jellico’s territory.”'® That

»l19

argument was soundly rejected by the Commission as being too “rigid[]. Instead, the

Commission agreed with CVE and Cal-Glo that the proposed service did not violate the Certified
Territories Act, and dismissed Jellico’s Complaint against CVE. In reaching that decision, the
Commission stated:

Finally, this Commission agrees with the reasoning of [CVE] and
Cal-Glo to the effect that the point at which [CVE] meters its
electricity to Cal-Glo is the point where the actual service takes
place. The 1974 amendment under K.R.S. 278.010[] defines an
electric consuming facility to mean ‘everything that utilizes
electric energy from a central station source.” This ‘central station
source’ is [CVE]’s metering station to Cal-Glo which is
concededly in [CVE]’s territory. Thus, even though the power
then travels through Cal-Glo’s private line for ultimate usage
by Cal-Glo at Gatliff (i.e., in Jellico’s territory), the service
boundaries of the two utilities are still respected since the
‘electric consuming facilities’ in Jellico’s area are served by
power from the ‘central station source’ in [CVE]’s territory.”

' Id. That same “rigid” approach is now offered by CVE. CVE Complaint, p. 3 (focusing on the word “use”).
0 Id., pp. 5-6. (Emphasis added.) Given the fact that the Jellico v. CVE case is on point and involved CVE as the
prevailing party, it is surprising that the case is not acknowledged by CVE in its filing.



That decision is consistent with the fact that the Commission does not have jurisdiction over
privately-owned electric facilities.”’

The Commission’s ruling in Jellico v. CVE is directly applicable to, and actually
dispositive of, the issue before the Commission in this case. Here, BMR is served through a
metering station at KU’s Lynch Substation, well within KU’s certified territory.22 Under the
Commission’s holding in Jellico v. CVE, “even though the power then travels through [BMR’s]
private line for ultimate usage [at Stillhouse Mine No. 2 in CVE’s territory], the service
boundaries of the two utilities are still respected since the ‘electric consuming facilities’ in
[CVE’s] territory are served by power from the ‘central station source’ in [KU’s] territory.”>
For that reason, CVE’s Complaint against KU fails to state a claim for violation of the Certified

Territories Act and should be dismissed.

CONCLUSION

For purposes of this Motion, the facts as claimed by CVE in its Complaint and
accompanying testimony and exhibits have been taken as true. Even accepting the facts as
alleged by CVE to be true, it is clear that CVE has failed to state a claim upon which it can be
granted the relief sought by this Commission. KU is delivering power to its customer at a point
within its certified territory. That power is then transmitted by BMR, across its privately-owned
distribution network, for use at a number of mining operations run by it or its affiliates, including
Stillhouse Mine No. 2, which is located partially within the certified territory of CVE. The

Commission has no jurisdiction over BMR’s distribution network because BMR is not a utility

! The Commission's jurisdiction covers only utilities within the state. KRS 278.040(2); In the Matter of: The
Application of Electric Energy, Inc. for a Certificate of Convenience and Necessity to Construct a Power
Transmission, Case No. 89-232 (Order of November 1, 1989). A "utility" is defined as one who "owns, controls,
operates, or manages any facility used or to be used in connection with ... the generation, production, transmission,
or distribution of electricity to or for the public, for compensation, for lights, heat, power, or other uses." KRS
278.010(3)(a). (Emphasis added).

2 Willhite Testimony, p. 6, lines 20-21; Agreed Statement of Facts, p. 3; Item 1 Vicinity Map.



as defined by KRS 278.010(3)(a) and, under the precedent of Jellico v. CVE — precedent
established at CVE’s own urging — KU’s provision of power to BMR at the Lynch Substation is
in compliance with the Certified Territories Act. For those reasons, CVE’s Complaint should be

dismissed with prejudice and this matter should be closed on the Commission’s docket.

Respectfully submitted,

JoAC

J. Gregory Coﬁl@t

STOLL KEENON OGDEN PLLC
1700 PNC Plaza

500 West Jefferson Street
Louisville, Kentucky 40202
(502) 560-4210

Elizabeth L. Cocanougher
Senior Corporate Attorney
E.ONUS.LLC

220 West Main Street
Louisville, Kentucky 40202
(502) 627-4850

Allyson K. Sturgeon
Attorney for E.ON U.S. LLC
220 West Main Street
Louisville, Kentucky 40202
(502) 627-2088

Counsel for Kentucky Utilities Company

3 Jellico v. CVE, pp. 5-6.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing motion was served by first-class mail,
)/
postage pre-paid, upon the following, this Q/{ / 5day of April, 2006:

Anthony G. Martin
PO Box 1812
Lexington, KY 40588

W. Patrick Hauser, PSC
200 Knox Street

Box 1900

Barbourville, KY 40906

Forrest E. Cook

Attorney & Counselor at Law
178 Main Street, Suite 5

P.O. Box 910

Whitesburg, KY 41858-0910

J A —

Counsel for Kentueky Utilities Company
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expanded operations, can ba dons at the relativaly low cost of ‘,';5
$7,000 to the éompany. Moraovar, with an additfonal u;xpoudltuu ot %
approximataly $30,000, Cal-Glo can uti{litze this privats line to .

(Y3

supply all of its projectad future power needs at 1ts Gaplif#

facilivies by purchasing the povar dirgetly from Cunbarland,

Jallleo proteatad Cal-Qlo's actions, allaging that Cmbcrimd'lhf
proposal to sell powar to the adjacent coal company infringad upon :
Jellico’s cextificated sarvice area, Jellico gccordingly filsd a
complaine with this Cosalssion on Septewber 13, 1976, A hearing
vas held in the Comnlsgion's offices in Frankfort, Kentucky on
October 20, 1976 in which representatives of Jallieco, Cumberiand,
and Cal-Glo participated.

At first appsarancs, the vesolution of thia case vould
saeningly involve only tha velativaly sivpls procadurs of uu‘bulm
the geographical location of aach utilities’ facilities and 3
determining whither, in fact, thera has been an illogal {nvasion of ‘.}, “‘
Jellico's certificated servica ared, Howaver, the unusurl Zsots 11
glving riee to this controversy mandates furthar anglysis into jf 8
the ralative equities on each side, The cass, therafore, involvas ;‘ .
tha very type of bulancing of the various factors comprising the 5
public interest equation for which administrative bodies ware ok
specifically ovaated. Thus, it may wall be that Cal-Glo his & (,
vright", based upon this Commission's analysis of the evidsnce of

cecord, to energise its new fesiiisies by purshasing paver 7ol
Cumberland ratvher then Jeliteo; if this Commiseion so hulds in &

sts on the §133,000 Cal-Clo would be
foraed é" ga&&’tw’até‘ sllice's g““ would asount co ovar $55,000
during the propossad ten yesy-welw ursensnt pottad,

O
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validly enactad avder, than such action by Cal-Glo is “lauful®.

Jallico's conflicting statoment of the lssus in this vegezd {s
3
eepecially pevplanlig,

Findings

Bosed upon the pléeadings, evidencs adducad at the hearing,
and the supporting briefs 62 ezeh pavey, the Commission wakes the
following findings:

(1) ‘that tho expansion of Cal-Glo's oparations in Catliff,
eventually requiring an elghe-fold incresss in slectric power
requirament constitutes & now electric-consuming facilicy;

(2) That Jellico Electzic System i« incapable to supplying
thie new facllity without a largs caplitsl expenditure for naw
construction and that Jellico would undextaka this construction
only if the monay was advanced to the utility by the customer ;
seeking sarvice; . ]

(3) That with a velatively small expenditure Cel-Glo
Company eould upgrade an existing line owned by Cal-Gle to intar«
eonnect with the Cumbsrland Vellay RECC, with such interconnsction
involving no duplication of existing facilities. '

(4) That the Cal-Clo's purchase of electricity takas plics
within the service area of Cumberland, since the pofmt of wetering Y
is the placa of sala.

Analysis
Jallico vehamsntly srguss that Cumberlind is totally

pracluded from selling Cal-Glo sny powar which may be used in

Jellico's territory. In support of this argument, Jellieo gquotss .
extensively from tha provisions of K.R.5. 278,016 and 278,018
which relate to the division of the state into geographicsl service ‘?‘ 3
areas. However, Jsllico would hava this Comission to vigidly m&y“ .
this provision basad on purely geographical considerations, Naither "»i'
this pnntcuuz' provision nov the publie uildty statuie ap 2 whols "; *

Wi
’ o ﬁ‘f -?"
| R

will suppore such ressoning,

Ipris¢ for Compleinent, p. 7. 3,-
e
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The gulding principle in this, es in every casa t:wotvtn;‘,. 3
service to tha public, 1¢ etazed in K.R.S. 278,030 (2): S
Every uti{licy shall furnish sdequate S

efficient, and roasonable sazvice and may

estlgf!sﬁ F0asonadla ruled governing the

Gndes which (F ohall b6 faquired co ernr
sexvice, (Emphasis supplied).
Clearly the legislature Latended o insure that & utility ;untc&
wonoply power to serve a partioular custonsr would, in turn, be ¥
requirad to maintain such sexvice undar ressonable conditiowa. ;

In the instant case, Jellico adnits that the portion of !.ir
facilities located in Rentucky are inadequate to supply cnbcln‘i‘
immediate and projected needs. Moreover, as & condition to lgtn
to upgrade ity Zacilities to pzovide this service, Jullico dww!s"
that Cal-Glo itself borrouw tha necassary funds (and bear the inuru: ..
rate thareon) and advance the money to Jellico for the nscessary -
construction. This Comnission finds that such a conditicn i 3 -
unresaonsble vnder the above-quoted statute and would in itself b 7]
sufficient groundsfor denying Jellico ths right to serva Cal-Clo's .
naw facilities at Gatlif?,

However, equally persuasive is this Cormission's finding °  §
that the new construction at Cal-Glo's Gusliff terminal :.cuim;,""
(involving an 800 percent increass in electrical powar requiramn ‘“)'
constitutes a uew ehe:ﬂc-éonsmiug facilicy in any commonsans

u',,"

interpractation of the phrase. Csl-Glo's total operations trans
the “border” of Jsllico and Cusberland's certified tarritory.
Accordingly, under the provisions of X.R.8, 278.018 (1), this
Commissicn may determine which rotail slactric supplier shall

Rt T P PO P

s¢rve this naw facilitcy,
' Yinally, this Cormission mgress with tha ressening of
Cumberland and Cal-Clo to the effect that the point at which

defines an wlactric-consuming facility to mean “everything that :
utilices alectric snergy from & central statlon scurce™. The °

\ J

APR 25 '8B 15:
5:44 BB5231B851 PARGE.BBH



o~

B4-25/1998 15:31  Ogden,SturgillRWelch LEX 6862318851 P.09
z v .

¢ X8
v

which i3 condedadly in Cumberland‘s territory. Thus, even though :
the powar then travels through Cal-Glo's privata lins for ultimsta 3 :
usage by Cal-Glo at Gatliff (ie., in Jelllco's tarritory), the :
aervica boundaviey of the two utilities are still respested siuce

the "electric consuming frcilities’ in Jaliies's aves are served

3
o
>
¥
5

by powar from the “cantral statlon gource™ in Cumberland's tor:ieo:;.'

Wa believe this interpretation of the statute 1s ressonable in view . ,
of the laglalature's stated intent in establishing service boundaries
as ser forth in pertinment part from K.R.S. 278.01%; o

tTio avoid wasteful duplication of
distribution fascilities, to avolid
unnacessacy encumbering of the
landscape of tha Commonwealth of i
Kontunk{, to pravent the waste to

matorials and natursl resources,
for the public convenience and
neceasity and to minimize ditgutu
batwean vetall electric suppliors
which may reault in inconvenience, .
diminished efficiency and higher K
costs in serving the consumexiiw -

s

This Counission balieves that the application of the abovas '
atated principles to tha instant cise mandates our decision in
favor of Cumbarland's serving Cal-Clo’s new fociliries at Gatliff.
By a ralatively small axpenditure of funds and & sinimum of haw
construction, Cel-Glo can immediately implament &ll but the fimal
phase of lts expanded operations at Gatliff. Woreover, 4f Csle
Glo decides to opan the thres new mines in the Gazliff ares at stne
date in tha future, this too can ba done with & much lower financisl
and envivonmantal cost by taking tha requived power from Cumberlasd.
IT IS THEREFORE ORDERED That ths Coiiplaint £ilad by Jellfieo -

Blactric System versus the Cumberland Valley R.E.C.C. bs disnissed.

IT IS FURTHER ORDERED That Cumberland Vallsy R.E.C.C. shall :
have the right to supply slectrlical service to the new cosl-loading’
facilities oparatad by Cal-Clo Coal Company at Gatliff, Kantucky s,
more fully ser forth in the'record herein.
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Done at Frankfort, Kentucky, this 22nd day of Fabruary,

By tha Commigsion X

‘ATTEST:

¥ooratazy
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