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COMMONWEALTH OF KENTUCKY 

In the Matter of: 

BEFORE THE PUBLIC SERVICE COMMISSION 
RECEIVED 

JAN 1 S 2806 

SOUTHEAST TELEPHONE, INC. ) 

COMPLAINANT 
) 
) CASE NO. 
) 2005-00533 

VS . ) 

BELLSOUTH TELECOMMUNICATIONS, INC. 
) 
) 

DEFENDANT 
1 
) 

BELLSOUTH TELECOMMUNICATIONS, INC.'S 
MOTION FOR CONFIDENTIALITY 

Petitioner, BellSouth Telecommunications, Inc. ("BellSouth"), by counsel, hereby 

moves the Public Service Commission of the Commonwealth of Kentucky (the 

"Commission"), pursuant to KRS 61.878 and 807 KAR 5:001, 3 7, to classify as 

confidential the highlighted information contained in Confidential Exhibit 1 attached to 

BellSouth's Brief filed this date in the above-captioned case. The highlighted 

information contains information specific to SouthEast Telephone, Inc. ("SouthEast"). 

The Kentucky Open Records Act exempts certain information from the public 

disclosure requirements of the Act, including certain commercial and also information 

the disclosure of which is prohibited by federal law or regulation. KRS 61.787(1)(c)l 

and 61.878(1)(k). To quality for the commercial information exemption and, therefore, 

keep the information confidential, a party must establish that disclosure of the 

commercial information would permit an unfair advantage to competitors and the 



parties seeking confidentiality if openly discussed. KRS 61.878(1)(c)l; 807 KAR 5:001 

$j 7. The Commission has taken the position that the statute and rules require the party 

to demonstrate actual competition and the likelihood of competitive injury if the 

information is disclosed. 

The highlighted information contains customer-specific information. Information 

provided to the Commission concerning specific customers is CPNI' and should not be 

publicly disclosed without the approval of the individual customers. Disclosure of 

customer-specific information is subject to obligations under Section 222 of the Federal 

Law. Federal law imposes the obligation to maintain the confidentiality of such 

information from public disclosure when the disclosure of such information or records is 

prohibited by federal law or regulation. Therefore, because CPNI is protected from 

disclosure by federal law, this information should be afforded proprietary treatment. 

Public disclosure of the identified information would provide competitors with an 

unfair competitive advantage. The Commission should also grant confidential treatment 

to the information for the following reasons: 

(1) The information for which BellSouth is requesting confidential treatment is 

not known outside of BellSouth; 

(2) The information is not disseminated within BellSouth and is known only by 

those of BellSouth's employees who have a legitimate business need to know and act 

upon the information; 

(3) BellSouth seeks to preserve the confidentiality of this information through 

appropriate means, including the maintenance of appropriate security at its offices; and 

' Customer Proprietary Network Information 



(4) By granting BellSouth's petition, there would be no damage to any public 

interest. 

For the reasons states herein, the Commission should grant BellSouth's request 

for confidential treatment of the identified information. 

RespectFully submitted, 

601 W: Chestnut ~(;?t, Room 407 
P. 0. Box 3241 0 
Louisville, KY 40232 

Robert A. Culpepper 
Suite 4300, BellSouth Center 
675 W. Peachtree Street, N.E. 
Atlanta, GA 30309 

COUNSEL FOR BELLSOUTH 
TELECOMMUNICATIONS, INC. 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of  

SOUTHEAST TELEPHONE, INC. ) 

COMPLAINANT 
) 
1 
) 

V. ) CASE NO. 2005-00533 
1 

BELL,SOTJTH TELECOMMUNICATIONS, INC. ) 
) 

DEFENDANT 1 

ANSWER OF BELLSOUTH TELECOMMUNICATIONS, INC. 

The Defendant, BellSouth Telecommunications, Inc. ("BellSouth"), by counsel, herewith 

files its answer to the Complaint and Request for Emergency Injunctive Relief ("Complaint") of 

SouthEast Telephone, Inc. ("SouthEast"), and states as follows: 

FIRST DEFENSE 

1. The Complaint fails to state a cause of action upon which relief can be granted. 

SECOND DEFENSE 

2. RellSouth states that the first sentence of the introductory paragraph requires no 

response. RellSouth denies the remainder of the introductory paragraph. 

3. BellSouth admits that part of grammatical paragraph 1 insafar as it relates to 

SrnEastbeing a compet~tive l a e x c h a n g e  carrier ~ C L l E " ) T l i i & i ~ d e s  competi5Te 

telecommunications and Internet services in rural Kentucky. BellSouth is without sufficient 

knowledge to form a belief as to the remaining allegations in grammatical paragraph 1 and 

therefore denies same. 

4. RellSouth admits grammatical paragraphs 2 ,3  and 4. 



5. BellSouth admits that part of grammatical paragraph 5 related to BellSouth being 

a Bell Operating Company as defined in Section 153(4) of the Act. BellSouth further admits that 

-- --the Federal Communications Commission ("FCC") granted the joint application of BellSouth, 

BellSouth Corporation, and RellSouth Long Distance, Inc. to provide in-region, interLATA 

service in Kentucky. The cited portions of Section 27 1 of the Act speak for themselves and 

require no response fkom BellSouth. 

6. BellSouth states with respect to grammatical paragraphs 6,7, and 8, the Kentucky 

Revised Statutes and the Federal Communications Act speak for themselves. Notwithstanding 

the foregoing, BellSouth denies that the Commission has any Section 271 authority. 

7. The allegations in Paragraph 9 of the Complaint are denied. 

8. Responding to the allegations in Paragraph 10, RellSouth admits only that 

SouthEast buys services, including resale services and unbundled network elements ("UNEs"), 

from BellSouth in accordance with the parties' interconnection agreement, as amended from 

time to time ("ICA"). 

9. Responding to the allegations of grammatical paragraph 11, the TRRO speaks for 

itself and requires no response from BellSouth. 

10. BellSouth admits that part of grammatical paragraph 12 related to BellSouth's 

announcement that, pursuant to the TRRO, BellSouth would cease accepting new orders for 

UNE-P effective March 1 1,2005. With respect to the allegations in grammatical paragraph 12, 

related to Commission and Court Orders, BellSouth states consistent with the TRRO and the 
- - 

BellSouth v. Cinergy Preliminary Injunction Order, BellSouth ceased accepting new UNE-P 

orders in Kentucky as of April 27,2005. 



1 1. Responding to the allegations of paragraph 13 of the Complaint, BellSouth admits 

only that the parties have not executed a commercial agreement. BellSouth denies the remaining 

allegations of paragraph 13 of the Complaint. 

12. Responding to the allegations of paragraph 14 of the Complaint, BellSouth admits 

only that BellSouth properly rejected SouthEast's attempts to place W E - P  orders following the 

issuance of the BellSouth v. Cinergy Preliminary Injunction Order and in response thereto 

SouthEast ordered resale services fmm BellSouth pursuant to the parties' ICA. BellSouth denies 

the remaining allegations of paragraph 14 of the Complaint. 

13. BellSouth states, with respect to the allegations in grammatical paragraph 15, the 

BellSouth v. SouthEast Final Order dated September 16, 2005, speaks for itself. BellSouth 

appealed the Order to the 6th Circuit Court of Appeals on October 15,2005. Regarding the 

dispute resolution provision of the ICA, BellSouth denies that such provision absolves SouthEast 

from its obligation to pay for the services it orders fkom BellSouth. BellSouth denies the 

remaining allegations of paragraph 15 of the Complaint. 

14. Responding to the allegations of paragraph 16 of the Complaint, BellSouth admits 

only that BellSouth properly rejected SouthEast's attempts to place UNE-P orders following the 

issuance of the BellSouth v. Cinergy Preliminary Injunction Order and that SouthEast ordered 

resale services from BellSouth pursuant to the parties' ICA. BellSouth provisioned SouthEast's 

resale orders and correctly billed SouthEast for resale services. BellSouth denies the remaining 

allegations of paragraph 16 of the Complaint. 
- - 

15. Responding to the allegations of paragraph 17 of the Complaint, BellSouth admits 

only that on or about October 20,2005, SouthEast submitted correspondence to BellSouth 

wherein SouthEast claimed, among other things, a contractual right to continue ordering UNE-P. 

BellSouth denies the remaining allegations of paragraph 17 of the Complaint. 



16. The allegations in Paragraph 18 of the Complaint are denied. Without limiting 

the foregoing, on October 28,2005, BellSouth promptly and fully responded to SouthEast's 

correspondence dated October 20,2005. 

17. The allegations in Paragraph 19 of the Complaint are denied. Without limiting 

the foregoing, in accordance with the ICA, BellSouth has notified SouthEast of its intent to 

terminate service for non-payment. 

18. Responding to the allegations of paragraph 20 of the Complaint, BellSouth admits 

only that on or about November 30,2005, SouthEast responded to BellSouth's termination 

notice dated November 2,2005. The contents of SouthEast's November 30,2005 

correspondence speaks for itself and requires no response fiom BellSouth. 

19. BellSouth admits that the part of the allegations in grammatical paragraph 21 

related to BellSouth mailing a letter dated December 2,2005, to the Kentucky Public Service 

Commission notifying the Commission of the payment issues with SouthEast and that the letter 

was stamped as filed on December 6,2005. Responding to the remaining allegations of 

paragraph 21 of the Complaint, BellSouth admits only that it provided SouthEast with a second 

termination notice dated November 29,2005 and such notice speaks for itself. BellSouth denies 

the remaining allegations of paragraph 21 of the Complaint. 

20. BellSouth states that with respect to grammatical paragraph 22 no response is 

required. 

2 1. Responding to the allegations of paragraph 23 of the Complaint, BellSouth denies 

it acted in any unlawful manner. Rather, BellSouth has acted in accordance with the ICA and 

provided SouthEast with notice of BellSouth's intent to terminate service for nonpayment. 



22. Responding to the allegations of paragraphs 24,25, and 26 of the Complaint, the 

cited (or quoted) statutes and orders speak for themselves and require no response fiom 

- - -BellSouth. 

23. Responding to the allegations of paragraphs 27 and 28 of the Complaint, the cited 

FCC Orders speak for themselves and require no response fiom BellSouth. Without limiting the 

foregoing, BellSouth denies that the Commission has any Section 271 authority. 

24. Responding to the allegations of paragraphs 29 of the Complaint, the cited 

Commission Order and BellSouth testimony speak for themselves and require no response fiom 

BellSouth. 

25. With respect to the allegations in grammatical paragraph 30, the Commission's 

Order speaks for itself. BellSouth notes that this issue is included in BellSouth Motion for 

Reconsideration of the Commission's September 26,2005, Order in Case No. 2004-00044. 

26. BellSouth denies the allegations in grammatical paragraph 31. 

27. BellSouth states that with respect to grammatical paragraph 32 no response is 

required. 

28. The allegations of paragraph 33 of the Complaint are denied. 

29. Responding to the allegations of paragraph 34 of the Complaint, the cited FCC 

Order speaks for itself and requires no response from BellSouth. 

30. BellSouth states that with respect to grammatical paragraph 35 the Commission's 

Order speaks for itself; however, the cited portion of such Commission Order is subject to 
-- - 

BellSouth's Motion for Rehearing and thus a final ruling has not been issued. 

3 1. BellSouth denies the allegations in grammatical paragraph 36. 

32. BellSouth states that grammatical paragraph 37 requires no response. 

33. BellSouth denies the allegations in grammatical paragraph 38. 



34. BellSouth denies the allegations contained in the first sentence of grammatical 

paragraph 39. With respect to the remaining allegations in grammatical paragraph 39, BellSouth 

-states that the U.S. Supreme Court Opinion speaks for itself. 

35. BellSouth denies the allegations contained in grammatical paragraph 40. 

36. BellSouth states that grammatical paragraph 41 requires no response. 

37. BellSouth denies the allegations contained in grammatical paragraph 42. 

38. Responding to the allegations of paragraphs 43 and 44 of the complaint, the cited 

FCC Orders and Federal statutes speak for themselves and require no response from BellSouth. 

Without limiting the foregoing, BellSouth denies acting in any manner that is inconsistent with 

such Orders and statutes. 

39. Responding to the allegations of paragraph 45 of the Complaint, BellSouth denies 

acting in any manner that is inconsistent with the ICA. Rather, and in accordance with the ICA, 

BellSouth has notified SouthEast of its intent to terminate service for nonpayment. 

40. Responding to the allegations of paragraph 46 of the Complaint, the cited 

BellSouth correspondence speaks for itself and requires no response from BellSouth. The 

remaining allegations of paragraph 46 of the Complaint are denied. 

41. Responding to the allegations contained in paragraphs 47 and 48 of the 

Complaint, the cited (and quoted) portions of the ICA speak for themselves and require no 

response fiom BellSouth. Without limiting the foregoing, BellSouth denies acting in any manner 

that is inconsistent with the ICA. Rather, and in accordance with the ICA, BellSouth has notified 

SouthEast of its intent to terminate service for nonpayment. 

42. The allegations of paragraph 49 of the Complaint are denied. 

43. BellSouth states that grammatical paragraph 50 requires no response. 

44. BellSouth denies the allegations in grammatical paragraph 5 1. 



45. With respect to the allegations in grammatical paragraph 52 that relate to 

Kentucky law, RellSouth states that the statutes speak for themselves. BellSouth denies the 

-remaining allegations in paragraph 52. 

46. BellSouth denies that part of grammatical paragraph 53 alleging BellSouth's 

conduct constitutes an unreasonable or unjustly discriminatory utility practice. With respect to 

the remaining allegations in paragraph 53 relating to KRS 278.260, BellSouth states that the 

statute speaks for itself. 

47. BellSouth denies the allegations in grammatical paragraph 54 alleging this case 

involves connection of a telephone company's exchange or lines with that of another telephone 

company's pursuant to KRS 278.530(1) and that KRS 278.530(2) authorizes the Commission to 

issue injunctions to compel such interconnection. Moreover, BellSouth denies state or federal 

law absolves SouthEast from its obligation to pay for services it orders under its ICA. 

53. BellSouth denies the allegations in grammatical paragraphs 55,56, 57, and 59. 

54. BellSouth admits the allegations in grammatical paragraph 58 related to its 

revenues but denies the remaining allegations in paragraph 58. 

55. RellSouth admits the allegations in grammatical paragraph 60 related to 

SouthEast serving rural Kentucky. BellSouth is without knowledge or information sufficient to 

admit or deny SouthEiast7s allegation as to the public interest and, therefore, denies the same. 

56. All allegations contained in the Complaint not specifically admitted are denied. 

THIRD DEFENSE 
.- -. 

The Public Service Commission lacks jurisdiction to grant injunctive relief which 

must be sought from the Franklin Circuit Court or other court of competent jurisdiction pursuant 

to KRS 278.390. 



FOURTH DEFENSE 

The Public Service Commission lacks jurisdiction to enforce BellSouth's Section 

27 1 obligations. 

WI-IEREFORE, BellSouth respectfilly requests that this Complaint be dismissed and 

held for naught and BellSouth be granted any and all other relief to which it may appear entitled. 

Respectfilly submitted, 

601 W. Chestnut ~treet&d;m 407 
P. 0. Box 32410 
Louisville, KY 40232 
(502) 582-1475 

ROBERT A. CULPEPPER 
675 W. Peachtree Street, NW 
Atlanta, GA 30305 
(404) 335-0841 

COUNSEL FOR BELLSOUTH 
TELECOMMUNICATIONS, INC. 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

SOUTHEAST TELEPHONE, INC. 
Complainant, 1 

v. ) Case No. 2005-00533 

RELLSOUTH TELECOMMUNICATIONS, INC.) 
Defendant. ) 

BELLSOUTH'S BRIEF IN SUPPORT OF ITS 
NOTICE TO DISCONNECT SERVICE FOR NONPAYMENT 

In accordance with the Commission's Order, dated December 16, 2005, 

BellSouth Telecomxnunications, Inc. ("BellSouth"), by counsel, submits this brief in 

support of its previously filed notice of its intent to disconnect SouthEiast Telephone, Inc. 

("SouthEast") for nonpayment. In response, to the disconnect notice, SouthEast filed a 

Complaint and Request for Emergency Injunctive Relief ("Complaint") wherein 

SouthEast requested the Commission to enjoin BellSouth from terminating service for 

nonpayment. 

As explained below, it is undisputed that SouthEast has refused to pay for resale 

services that SouthEast has ordered under the parties' interconnection agreement 

("ICA"). SouthEast's failure to pay for services rendered constitutes a material breach of 

contract and as a consequence thereof, BellSouth is authorized under the ICA to 

terminate service for nonpayment. SouthEast's contention that there is a billing dispute is 

nothing more than an attempt to continue operating under an unlawful unbundling regime 

(UNE-P). Moreover, SouthEast's claim that the parties' dispute resolution provision 



absolves SouthEast of its obligation to pay for the services it orders is unsupported and 

borders on frivolous. Moreover, SouthEast's legal arguments, in addition to being 

erroneous, are irrelevant because SouthEast does not have the right in its ICA to require 

BellSouth to commingle network elements in a manner that would result in the 

resurrection of UNE-P. Accordingly, the Commission should dismiss SouthEast's 

Complaint. 

FACTS 

The following facts are undisputed. SouthEast is a competitive local exchange 

carrier ("CLEC") that provides local service in Kentucky. BellSouth provides services, 

including unbundled network elements ("UNEs") and resale services, to SouthEast 

pursuant to an ICA executed in 2001, as mended h m  time to time. Among other 

things, the ICA contains the rates, terms, and conditions that apply to: (i) BellSouth's 

obligation to provide resale services and UNEs ordered by SouthEast; and (ii) 

SouthEast's obligation to pay for the resale services and UNEs it orders. 

The parties' ICA predates the Federal Communications Commission's ("FCC") 

Triennial Review Order C'TRO")' and Triennial Review Remand Order ("TRRo').' 

SouthEast has not executed a TRO/TRRO-compliant amendment to its ICA. 

Accordingly, none of the rights and obligations of CLECs and ILECs as described in the 

TRO or TRRO are contained in SouthEast's ICA, including but not limited to the 

commingling rights and obligations set forth in the TRO. 

' 18 FCC Rcd 16978 (2003), vacated and remanded in part, a f d  in part, United States Telecom Ass'n v. 
FCC, 359 F.3d 554 (D.C. Cir 2004). 
2 Order on Remand, Unbundled Access to Network Elements; Review of the Section 251 Unbundling 
Obligations of Incumbent L,ocal Exchange Carriers. WC Docket No. 04-313, CC Docket No. 01-338, FCC 
04-290 (FCC rel. Feb. 4,2005). 



By its own admission, SouthEast primarily provides local service via the 

unbundled network element platform ("UNE-P"). Complaint at 7 10. UNE-P is the 

combination of an unbundled loop with unbundled switching and shared transport. Id.; 

TRRO at 7 5, 199. The FCC eliminated BellSouth's obligation to provide IJNE-P 

pursuant to Section 25 1 of the Telecommunications Act of 1996 (the "Act"). TRRO at 77 

5, 199. Specifically, the FCC established a twelve month transition plan for transitioning 

the embedded base of UNE-P customers to other service arrangements and prohibited 

CL,ECs from adding new UNE-P customers effective March 11, 2005 ("no new adds"). 

Id. Because the "no new adds" language in the TRRO clearly reflects the FCC's intent 

that those provisions, unlike other provisions of the TRRO, were to be self-effectuating, 

in accordance with the FCC's "no new adds" mandate, BellSouth notified all CLECs, 

including SouthEast, that effective March 11, 2005, and without the need to formally 

amend any existing interconnection agreement, BellSouth no longer would accqt any 

new UNE-P orders. 

SouthEast, along with other CLECs, challenged BellSouth's position that the "no 

new adds" portion of the TRRO was self-effectuating. Although the Commission ruled in 

favor of the CLECs on this issue: the United States District Court for the Eastern District 

of Kentucky granted BellSouth's motion for a preliminary injunction, thus enjoining the 

Commission from requiring BellSouth to continue processing new orders for UNE-P. 

BellSouth Telecommunications, Inc. v. Cinergy Communications, Co. Et Al., CIA NO. 

3:05-CV-16-JMH (April 22,2005)("Preliminary Injunction Order"). Consistent with the 

Preliminary Injunction Order, BellSouth notified all CLECs, including SouthEast, that 

Case No. 2004-00427, Order dated March 10,2005. 



effective April 27, 2005, BellSouth no longer would accept new service requests fi-om 

CLECs for UNE-P in Kentucky. Carrier Notification SN1085094. 

Thereafter, SouthEast continued to order WE-P.~ BellSouth rejected such 

orders. In response thereto, SouthEast ordered resale services pursuant to the resale 

provisions of the ICA. BellSouth provisioned resale services in accordance with the ICA, 

and billed SouthEast for resale services in accordance with the ICA. Despite ordering 

resale services, SouthEast has refused to pay BellSouth for such services. See Complaint 

at 7 17 ("In response to BellSouth's [resale] bills, SouthEast paid the full amount due and 

owing for such network elements [UNE-PI."); Complaint at 7 46. Stated more directly, 

SouthEast acknowledges it has chosen to pay only the amount it would have paid if 

SouthEast had ordered UNE-P instead of resale services. The accumulated difference 

between the amount billed for resale services and the amounts paid by SouthEast was 

approximately $1 million at the time SouthEast filed its Complaint, and such amount 

continues to grow. SouthEast currently owes BellSouth the amount shown on 

confidential Exhibit 1 attached hereto. 

DISCUSSION 

I. SouthEast is Obligated to Pay for the Services it Ordered. 

Absent some service or provisioning-related problem, it is axiomatic that 

SouthEast has an obligation to pay for the services it orders from RellSouth. There is no 

allegation that the resale charges that SouthEast has refused to pay are not accurate for 

resale services or that there has been perfarmance-related issues with such services. In 

short, SouthEast ordered resale services; BellSouth provided resale services; and 

Rather than stating that it was placing orders for UNE-P, SouthEast alleges that it "attempted to place 
orders for the loop-switching-transport group of elements on several occasions, but BellSouth refused to 
accept those orders." 



SouthEast has refused to pay for those resale services. Under such circumstances, a 

refbsal to pay for services ordered constitutes a breach of ~ontract .~ Under the plain 

terms of the ICA, BellSouth has the right to terminate service for 

Indeed, SouthEast does not dispute that it ordered resale services; rather, it makes 

the unsupported claim that it did so under "duress" -- "SouthEast was compelled to 

submit orders into BellSouth's system for resale services. SouthEast submitted these 

resale orders under duress, even though what SoutlBast intended to order (and was 

entitled to order) was the loop-switch-transport group of elements." Complaint at T[ 14 

(emphasis added). 

The FCC and the United States District Court for the Eastern District of Kentucky 

have determined that SouthEast no longer has a right to continue ordering UNE-P? The 

so-called "loop-switch-transport group of elements" that SouthEast wishes to continue 

ordering is TJNE-P. And, as SouthEast has acknowledged in its complaint, SouthEast has 

paid at UNE-P rates. Complaint at T[ 46. The Commission should not allow SouthEast's 

attempt to side-step the FCC's elimination of UNE-P by simply referring to UNE-P as the 

"loop-switch-transport group of elements." To allow SouthEast to continue its brazen 

practice of paying UNE-P rates for resale services, under the guise of another name, 

effectively undermines the clear directive of the FCC. As Kentucky courts have long 

recognized, "If it walks like a duck and quacks like a duck, it is a duck." Kv. Milk 

The relevant portion of the Resale Attachment to S o u ~ a s t ' s  ICA plainly provides that "SouthEast shall 
make payment for all services billed." ICA, Attachment 1, 5 7.3; ICA, Attachment 7, 5 1.3 ("Payment of 
all charges will be the responsibility of SouthEast."). Without question, SouthEast has breached its 
payment obligations. 

ICA, Attachment 1, 8 8.2.2 ("'BellSouth reserves the right to suspend or terminate service for 
nonpayment."); ICA, Attachment 7, $ 1.7.1 (same). 

In its Complaint, SouthEast fails to mention the relevant time frame when BellSouth refused SouthEast's 
so-called "loop-switching-transport group of elements" orders, (i.e. UNE-P orders). Of course, BellSouth 
was well within it rights to refuse any UNE-P order in Kentucky on or after April 27,2005. 



Marketing Antimonopolv Comm. v. The Kroaer Co,, 691 S.W.2d 893, 897 (Ky. 

1985). SouthEast's continued refusal to pay a bill that is factually correct for the services 

ordered and provisioned, is a material breach of contract that gives BellSouth the right to 

terminate service to SouthEast for its nonpayment. And, most significantly, in light of 

SouthEast's continued payments for only UNE-P, for the Commission to grant 

SouthEast's request that BellSouth be required to continue to provision services results in 

SouthEast's being allowed to continue to place new orders at UNE-P rates, a result 

squarely contrary to Judge Hood's Injunction Order that there can be no new UNE-P 

orders for switching. 

11. The Refusal to Pay an Accurate Bill Does Not Constitute a Valid 
Billing Dispute. 

SouthEast does not dispute that it has ordered resale services from BellSouth. 

Rather, SouthEast claims that it has done so "under duress" and that the resale charges 

that SouthEast has refused to pay are subject to a "billing dispute." Both claims lack 

merit. SouthEast fails to explain how BellSouth's lawful refusal of TJNE-P orders 

submitted after the issuance of Judge Hood's Preliminary Injunction Order constitutes 

"duress" or absolves SouthEast from its contractual obligation to pay for the services it 

has ordered. 

SouthEast contends it was "cornpelled" to submit resale orders when BellSouth 

rejected SouthEast's attempt to order the "loop-switching-transpod group of network 

elements," i.e. UNE-P, pursuant to Section 271 of the Act. Notably absent from 

SouthEast's assertions is any reference to any provision of the parties' ICA that would 

allow SouthEast to order Section 271 elements. To the contrary, and fatal to any claim 

that SouthEast has a right to order Section 271 elements under its current ICA, the first 



sentence of Attachment 2 of the ICA plainly provides that "[tlhis Attachment sets forth 

the unbundled network elements and combinations of unbundled network elements that 

BellSouth agrees to offer SouthEast in accordance with its obligations under Section 

251(c)(3) of the Act." ICA, Attachment 2, 5 1.1 (emphasis added). See Exhibit 2. 

Whether SouthEast has the right to continue to receive the "loop-switching- 

transport group of network elements," pursuant to Section 271 of the Act, is a legal issue 

that cannot be resolved by reference to the existing ICA. SouthEast is well aware of this 

fact as it is an active participant in Case No. 2004-00427 and thus also is well aware that 

whether the Commission can require BellSouth to include Section 271 elements in a 

Section 252 interconnection agreement is a pending issue before the ~omrnission.~ 

Rather than concede this fact, SouthEast has concocted a scheme to order resale services 

and claim those services are a "loop-switching-transport group of network elements." 

SouthEast then files a billing dispute, claiming that BellSouth has refused to provide the 

"loop-switching-transport group of network elements." BellSouth's refusal to provide 

services that are not contained in the ICA is not a valid basis for disputing a bill rendered 

for resale services that have been properly ordered, provisioned and billed. Analysis of 

the undisputed facts is straightforward and simple. There is no dispute as to this essential 

fact: SouthEast has rehsed to pay for resale services it has ordered. SouthEast has an 

obligation under the interconnection agreement to pay for the services it orders. 

SouthEast has breached that obligation by refusing to pay for the services it has ordered. 

Accordingly, under the ICA, BellSouth has the contractual and legal right to terminate 

service for non-payment. 

For the reasons set forth in BellSouth's post-hearing brief filed in Case No. 2004-00427, it is BellSouth's 
position that the Commission does not have the authority to force BellSouth to include Section 271 
elements in a Section 252 interconnection agreement. 



SouthEast asserts that it raised its billing dispute on October 20, 2005, and that 

BellSouth "never made any effort to resolve the dispute."9 Complaint at T[ 47. Attached 

as Exhibit 6 to SouthEast's Complaint is correspondence dated October 20, 2005, 

wherein SouthEast describes its billing dispute as follows: "Pursuant to our existing, 

effective interconnection agreement, SouthEast is entitled to continue ordering the 

Unbundled Network Element Platform ("UNE-P"), and is entitled to pay the established 

TELRIC rates for both pre-existing IJNE-P lines and new orders until the resolution of 

the pending dispute between the two companies. We demand that you resume taking 

orders for UNE-P immediately." Complaint, Exhibit 6 (emphasis added). However, the 

US.  District Court in the Preliminary Injunction Order, had granted BellSouth's motion 

for a preliminary injunction and enjoined the Commission " h m  enforcing the portion of 

the PSC orders dated March 10, 2005, that require BellSouth to continue to process new 

orders for UNE-P switching." Id. at 19. Thus, there is no dispute concerning RellSouth's 

obligation to accept orders for and provision UNE-P; the U.S. District Court has decided 

that dispute in RellSouth's favor. Not surprisingly, BellSouth rejected SouthEast's 

unlawful demand. 

SouthEast cannot circumvent the federal court decision by claiming there is a 

billing dispute as a result of SouthEast's demand that BellSouth accept unlawful UNE-P 

orders and act in a manner completely at odds with the "no new adds" mandate 

established by the FCC in the TRRO and upheld by the District Court in the Preliminary 

-.- 

Contrary to SouthEast7s allegations, On October 28, 2005, BellSouth responded to SouthEast's so-called 
billing dispute and notified SouthEast that, consistent with the TRRO and the Preliminary Injunction Order, 
BellSouth would not resume taking UNE-P orders. (Complaint, Exhibit 5). 



Injunction Order. In short, there is no valid or even colorable billing dispute.10 To avoid 

service termination, SouthEast is obligated to pay for the services it ordered from 

BellSouth. 

111. The Parties' Dispute Resolution Provision Does Not Absolve 
SouthEast from its Obligation to Pay for Services Rendered. 

SouthEast's claim that the parties' dispute resolution provision somehow entitles 

SouthEast to place unlawful UNE-P orders or absolves Southl3ast Erom its obligation to 

pay for services it orders borders on the fkivolous. See Complaint 7 16. Indeed, 

SouthEast has bluntly (and erraneously) stated that "BellSouth is obligated to continue 

the interconnection agreement contractual pricing of the portlloop combinations 

(formerly known as W E - P )  until a dispute resolution has been reached." (Soutmast 

letter dated November 1, 2005, attached hereto as Exhibit 3). This position is contrary to 

the District Court's Preliminary Injunction Order and thus is meritless. The parties' 

dispute resolution provision provides in relevant part that "the Parties agree to carry on 

their respective obligations under this Agreement while any dispute resolution in 

pending." Complaint, Exhibit 9. Under the Agreement, SouthEast has an obligation to 

pay for the services that SouthEast orders. SouthEast has refused to pay for the resale 

services that is has ordered. Accordingly, SouthEast has failed to carry on its payment 

obligations under the Agreement and, thus, has failed to satisfy the express terms of the 

parties' dispute resolution provision. BellSouth, on the other hand, has met its 

contractual obligations by provisioning the resale services ordered by SouthEast. 

'O Moreover, BellSouth has acted in accordance with the ICA's billing dispute provisions. Specifically, the 
time frames set forth in the ICA are maximum timeframes for addressing legitimate billing disputes. Here, 
BellSouth promptly responded and rejected SouthEast's alleged billing dispute, i.e., a demand for 
BellSouth to accept UNE-P orders and thus completely disregard the TRRO and the Preliminary Injunction 
Order. See BellSouth correspondence dated October 31,2005 attached hereto as Exhibit 4. 



Further, BellSouth continued to carry on its obligation to provide TJNE-P while the 

dispute over the "no new adds" provisions of the TRRO was pending. BellSouth 

provided new WE-P services beyond the March 11, 2005, deadline established by the 

FCC, and only discontinued accepting UNE-P orders as of April 27, 2005 - after the 

District Court issued a preliminary injunction which relieved BellSouth of any 

Commission-imposed obligation to accept UNE-P orders. Preliminary Injunction Order 

at 19. Because there is no obligation in the ICA for BellSouth to provide a "loop- 

switching-transport group of network elements" other than UNE-P, there is no obligation 

for BellSouth to "carry on," and thus no valid dispute to excuse SouthEast fiom paying 

its bills. 

IV. SouthEast's ICA Does Not Contain Any Commingling Provisions. 
Accordingly, there is no Contractual Basis for SouthEast to Request 
BellSouth to Commingle Certain Elements. 

Without citing any portion of the parties' ICA, SouthEast asserts that the 

Commission has the authority to require BellSouth to commingle a Section 25 1 loop with 

Section 271 switching and transport elements. Complaint T[T[ 31, 33; see generally 

Complaint, Counts One, Two and Three. Simply stated, SouthEast makes the erroneous 

assertion that the Commission has the authority to resurrect UNE-P. As an initial matter, 

the scope of BellSouth's commingling obligations as established in the TRO, and whether 

the Commission has the authority to require BellSouth to include Section 271 elements in 

a Section 252 interconnection agreement are issues pending before the Commission in 



Case No. 2004-00427." As such, the Commission does not need to address SouthEast's 

legal contentions in this case. 

Regardless of whether the merits (or more accurately, the lack thereof) of 

SouthEast's legal arguments concerning commingling and Section 271 have merit, there 

is nothing in SouthEast's ICA that gives SouthEast the right to require BellSouth to 

commingle 251 and 271 elements. Again, SouthEast has not executed a TRO/TRRO- 

compliant amendment. Accordingly, the commingling obligations set forth in the TRO 

are not included in SouthEast's ICA. Further, and as previously noted, the UNE portion 

of SouthEast's ICA is specifically limited to network elements that BellSouth must 

provide pursuant to Section 251. ICA, Attachment 2, 4 1 .I. In short, SouthEast has no 

contractual right to the relief it seeks in its Complaint. Even if the Commission were to 

entertain SouthEast's argument that it should be allowed to obtain commingled elements 

under the existing ICA (which it should not), a decision as to that issue in no way would 

relieve SouthEast of its obligation to pay for the resale services it has ordered and 

received fi-om BellSouth. 

V. SouthEast Has Failed to Establish That it is Entitled to Injunctive 
Relief. 

SouthEast has failed to establish that the Commission can grant the injunctive 

relief SouthEast seeks. Notably absent from SouthEast's Complaint is any reference to 

any Kentucky statute or case law that gives the Commission the right to grant injunctive 

" In Case No. 2004-00044, the Commission granted BellSouth's motion for rehearing, including on 
commingling. Oral argument was held on November 30, 2005, and a Commission Order on BellSouth's 
motion for rehearing is pending. SouthEast's arguments in this matter c o n f i i  that if the Commission were 
to order the commingling of 25 1 and 27 1 elements, such an order would lead CL,ECs to attempt to resurrect 
UNE-P - a regime that the FCC expressly found to be illegal -under the guise of commingling. 



relief. Complaint at 56-60. On the contrary, the exclusive jurisdiction to grant 

injunctive relief is vested in the courts: 

The Commission may compel obedience to its lawful orders by 
mandamus, injunction, or other proper proceedings in the Franklin Circuit 
Court or any other court of competent jurisdiction . . . 

KRS 278.390. Section 112 of the Kentucky Constitution provides that the Circuit Court 

has "original jurisdiction of all justiciable causes not vested in some other court." The 

Circuit Court also by statute has original jurisdiction of all justiciable causes not vested in 

another court. KRS 23A.010(1). As Kentucky courts have long recognized, "jurisdiction 

of all matters, both in law and equity, of which jurisdiction is not exclusively delegated to 

some other tribunal, and that no statutes should be construed to divest it of jurisdiction of 

any matter unless it is in express terms or clearly so provided." Commonwealth v. Prall, 

141 Ky. 560, 133 S.W. 217, 218 (191 1). SouthEast has not, and cannot, identify any 

express injunctive authority delegated to the Commission. This Commission should 

reject SouthEast's blatant and overreaching request for injunctive relief. Such a request 

is without legal support. Moreover, the Commission should recognize SouthEast's 

request for what it is: a request that the Commission order BellSouth to provide new 

UNE-P orders, a request in violation of the Preliminary Injunction Order entered in the 

U.S. District Court. 

CONCLUSION 

SouthEast has refused to pay for resale services it has ordered from BellSouth. 

Under the plain terms of the parties' ICA, SouthEast's refusal to pay for services 

constitutes a breach of contract which authorizes BellSouth to tenninate service to 

SouthEast for nonpayment. SouthEast's attempt to disguise or confuse the issues by 



strained and erroneous arguments and claims for services other than resale, must be 

rejected for what they are: the attempt to order new TJNE-P in violation of a federal court 

injunction. Accordingly, BellSouth respectfully requests the Commission to dismiss 

SouthEast's Complaint and acknowledge BellSouth has the right, in accordance with the 

Interconnection Agreement, to discontinue providing service to SouthEast, a CLEC that 

has refused to pay for over one million dollars in services it has ordered and received. 

Respectfully submitted, 

(-I 
601 W. Chestnut Street, Room 407 
P.O. Box 32410 
L,ouisville, KY 40203 
(502)582-82 19 
dorothy .chambers@,bellsouth.com 

R. Douglas Lackey 
Robert A. Culpepper 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0841 

COUNSEL FOR BELLSOUTH 
TELECOMMUNICATIONS, INC. 



Soutmast currently owes BellSouth $ 



INTERCONNECTION 
AGREEMENT 

BETWEEN 
BELLSOUTH TELECOMMUNICATIONS INC. 

AND 
SOUTHEAST TELEPHONIE, INC. 



General Tern and Conditions 
Page 20 

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year written 
below. 

BellSouth Telecommunications, Inc. In 

Signature Signature 

? n : r b x  C. &AIJ 1 
. . -e Darrell Maynard 

Name Name 

And4 r~ Smim Director President 
Title Title 

Date I Date 
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Attachment 2 
Page 3 

ACCESS TO NETWORK ELEMENTS AND OTHER SERVICES 

Introduction 

This Attachment sets forth the unbundled network elements and combinations of 
unbundled network elements that BellSouth agrees to offer to SouthEast in 
accordance with its obligations under Section 251(c)(3) of the Act. The specific 
terms and conditions that apply to the unbundled network elements are described 
below in this Attachment 2. The price for each unbundled network element and 
combination of unbundled Network Elements are set forth in Exhibit C of this 
Agreement. 

For purposes of this Agreement, 'Network Element" is defined to mean a facility 
or equipment provided by BellSouth on an unbundled basis as is used by the CLEC 
in the provision of a telecommunications service. These unbundled network 
elements are consistent with the requirements of the FCC 5 1.3 19 rule. For 
purposes of this Agreement, combinations of Network Elements shall be referred 
to as "Combinations." 

Except as otherwise required by law, BellSouth shall not impose limitation 
restrictions or requirements or request for the use of the network elements or 
combinations that would impair the ability of SouthEast to offer 
telecommunications service in the manner SouthEast intends. 

Except upon request by SouthEast, BellSouth shall not separate requested 
network elements that BellSouth currently combines. 

Unless otherwise ordered by an appropriate state or federal regulatory agency, 
currently combined Network Elements are defined as elements that are already 
combined within BellSouth's network to a given location. 

BellSouth shall, upon request of SouthEast, and to the extent technically feasible, 
provide to SouthEast access to its network elements for the provision of 
SouthEast's telecommunications service. If no rate is identified in the contract, the 
rate for the specific service or h c t i o n  will be as set forth in the applicable 
BellSouth tariff or as negotiated by the Parties upon request by either Party. 

SouthEast may purchase network elements and other services from BellSouth for 
the purpose of combining such network elements in any manner SouthEast 
chooses to provide telecommunication services to its intended users, including 
recreating existing BellSouth services. With the exception of the sub-loop 
elements which are located outside of the central office, BellSouth shall deliver the 
network elements purchased by SouthEast for combining to the designated 

Version 3400: 10119/00 
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SouthEast Tele~hone 

November 1,2005 

RE: Claim Number UNEOI 

Judge Hood's recent decision Case No. 04-84-JMH upheld the Amendment to the existing 
Interconnection Agreement dated November 5,2004. SouthEast Telephone is exercising 
its right under Section 1 of the afore mentioned amendment which states, "Furthgo 

PaTtiesagr6e to =-won their r&peaiie ~Bigati~suTnhefthis Agreement, while an 
dispute resolution is pending." 

Based upon Section I, BellSouth is obligated to continue the interconnection agreement 
contractual pricing of the portlloop combinations (formerly known as UNE-P) until a dispute 
resolution has been reached. By forcing SouthEast Telephone to provision new sales on 
a resold basis, BellSouth has not fulfilled its contractual obligations under the Amendment. 

A credit of $727,259 is due SouthEast Telephone. If you have any questions, call 606-432- 
3000 ex, 326. 

Sincerely, 

Tonya raylbr, CPA 
Finance 

Voice 606-432-3000 PO Box 1001 - Pikeville, KY 41502 Fax 606433-0500 

t 1 



.... ... . ... .. . --- 

SouthEast Telephone 

SUBJECT: Re Claim Number UNEOl 

6ellSouth does not agree with SouthEast's contention that it is entitled to a credit of 
$727,259 for the dtfference between the resale rate and the UNE rate for the time period 
of May 2005 through September 2005. 

I The Federal Communications Commission ("FCC") is dear that "Incumbent LECs have 
no obligation to provide competitive LECs with unbundled network elements for access 
to mass market local switching. BellSouth has offered, and continues to offer, to 
SouthEast and to all competitive LECs, the ability to obtain the looplport combination via 
resale andlor the execution of a commercial agreement. SouthEast has obtained s u ~ h  
service via resale, and BellSouth has appropriately charged SouthEast for the service it 
has received. 

EhllSouth has met it's obligation to provide services as ordered by SouthEast 
Telephone. SouthEast Telephone, however, has not met it's obligation to pay the 
charges for the services provided by BellSouth. Your dispute references an order 
(Judge Hood case Case No. 04-84-JMH), however, BeltSouth has reviewed Judge 
Hood's order and sees no relevance or legitimate reason for withholding payment for the 
Resale charges. Your dispute is denied and payment of past due amounts is required to 
avoid collection action. 

BellSouth Accounts Receivable Management 
Interconnection Billing 8t Collections 



CERTIFICATE OF SERVICE - PSC 2005-00533 

It is hereby certified that a true and correct copy of the foregoing was served on the 

following individuals by mailing a copy thereof, this 16th day of January 2006. 

Darrell Maynard 
SouthEast Telephone, Inc. 
106 Power Drive 
P. 0. Box 1001 
Pikeville, KY 4 1502- 1001 

Hon. Jonathon N. Amlung 
AMLUNG L,aw Offices 
616 S. 5th Street 
L,ouisville, KY 40202 

Bethany Bowersock 
SouthEast Telephone, Inc. 
106 Power Drive 
P. 0. Box 1001 
Pikeville, KY 4 1502- 1001 

Hon. David L,. Sieradzki 
Hogan & Hartson, L.L,.P. 
555 Thirteenth Street, N. W. 
Washington, DC 20004- 1 109 

Dorothy J. /+ 


