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SULL.IVAN, M O U N T J O Y ,  S T A I N B A C K  & M I L L E R  P S C  

ATTORNEYS AT LAW 

December 9,2005 

Via Federal Express 

Ms. Elizabeth O’Donnell 
Executive Director 
Public Service Cornmission 
21 1 Sower Boulevard, P.O. Box 615 
Frankfort, Kentucky 40602-06 1 5 

Case 2005-00532 

Re: In the Matter of: Application of Rig Rivers Electric Corporation, 
L,G&E Energy Marketing I~ic., Western Kentucky Energy Corp., 
WISE Station Two Inc., and WKE Corp., Pursuant to the 
Public Service Commission Orders in Case Nos. 99-4.50 and 2000-095, 
for Approval of Amendments to Station Two Agreements 

Dear Ms. O’Donnell: 

Enclosed are an original and ten copies (each of which consists of two notebook binders) 
of the Application of Rig Rivers Electric Corporation, LG&E Energy Marketing, Inc., 
Western Kentucky Energy Corp., WKE Station Two Inc., and WKE Corp., for approval 
of amendments to Station Two Agreements. Please call if you have any questions. 

Sincerely, 

77q 
Tyson Kamuf 

TAWej 
Enclosures 

cc: Michael H. Core 
Hon. Elizabeth Cocanougher 
Hon. Elizabeth Rlackford 
Hon. C.R. West 

Telephone (270) 926-4000 Robert Ferdon, Esq. 
Tclecopier (270) 683-6594 David Spainhoward 

Mary Sue Barron 
100 Sr Ann Building 

PO Box 727 

Owensboru. I<ennicliy 

42102-0727 

JeffD.Cline
Case 2005-00532
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DE” L i 2 2005 
BEFORE THE PUBLIC SERVICE COMMISSION OF KENTTJCKY 

In the Matter of: 

CASENO. 2005-00532  
1 

) 
Application of Rig Rivers Electric Corporation, 

Kentucky Energy Corp., WKE Station Two Inc., 
and WKE Corp., Pursuant to the Public Service 
Commission Orders in Case Nos. 99-450 and 1 
2000-095, for Approval of Amendments to 1 
Station Two Agreements 1 

) 

) 
) 

L,G&E Energy Marketing Inc., Western 

APPLICATION 

Rig Rivers Electric Corporation (%a Rivers”), LG&E Energy Marketing Inc. 

(“LEM”), Western Kentucky Energy COT. (“WISEC”), WKE Station Two Inc. (“Station 

Two Subsidiary”), and VirKE Corp., (LEM, WKEC, Station Two Subsidiary and WKE 

Corp. being collectively referred to herein as the “LG&E Affiliates”) jointly file this 

application (“A~~lication”) seeking approval from the Public Service Commission 

(“Commission”), pursuant to the Commission’s orders in Case Nos. 99-4.50’ and 2000- 

09S2, of proposed amendments to certain agreements between or among two or more of 

Rig Rivers, the LG&E Affiliates, City of Henderson, Kentucky and City of Henderson 

Utility Commission (City of Henderson, Kentucky and City of Henderson [Jtility 

Commission being collectively referred to herein as the “C&”). The agreements Big 

‘ See In the Matter of Rig Rivers Electric Corporution ’s Application for Approval of a 
Leveraged Lease of Three Generating [/nits, Case No. 99-450, Order of November 24, 
1999 at 10. 

’ See In the Mutter of Joint Application of Powergen plc, LG&E Energy Corp., 
Louisville Gas and Electric Company and Kentucky [Jtilities Company for  Approval of a 
Merger, Case No. 2000-095, Order of May 15,2000, Appendix A, “Other Commitments 
and Assurances” 7.5. 
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Rivers and the LG&E Affiliates propose to amend, which are more particularly described 

below, establish the relationships between and among Big Rivers, the LG&E Affiliates 

and the City regarding the ownership, operation and maintenance of the City’s Station 

Two generating facility (“station Two”), and the disposition of power produced by that 

facility. The proposed amendments to those agreements, which are also described below 

and summarized in exhibits to this Application, are required to resolve business and 

operational issues regarding Station Two that arise as a result of the addition to the 

Station Two generating units of selective catalytic reduction facilities to control Station 

Two’s emissions of nitrogen oxides (the “SCR System’’). 

In support of this application, Big Rivers, LEM, WKEC, Station Two Subsidiary, 

and WXE Corp. state as follows: 

Parties and Existing Transactions 

1. Big Rivers’ full name is Big Rivers Electric Corporation. Big Rivers is a 

rural electric cooperative organized under IURS Chapter 279. The post office address of 

Big Rivers is Post Office Box 24,201 Third Street, Henderson, Kentucky 42420. Big 

Rivers owns generating assets, and purchases, transmits and sells electricity at wholesale. 

Its principal purpose is to provide the wholesale electricity requirements of its three 

distribution cooperative members. 

2. A certified copy of Big Rivers’ Articles of Incorporation and all 

amendments thereto is attached as Exhibit 1 to this Application and is incorporated herein 

by reference. 

3. Big Rivers leases its generating assets and certain other assets to, and has 

2 
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entered into related transactions with the LG&E Affiliates (the “Big Rivers/LG&E 

Transaction”). Those transactions, as the Commission well knows, implemented Big 

Rivers’ plan of reorganization under Chapter 11 of the TJnited States Bankruptcy Code in 

Jfi Re: Bip Rivers Electric Corporation, Debtor, TJnited States Bankruptcy Court for the 

Western District of Kentucky, Owensbora Division, Case No. 96-4 1 168. The Big 

Rivers/LG&E Transaction, along with the series of documents that evidence the Big 

Rivers/LG&E Transaction (the “Transaction Documents”), were approved by the 

commission in Orders entered in Case Nos. 97-204 (order of November 24, 1999) and 

98-267 (order of May 15,2000). That plan of reorganization was consummated, and the 

Big Rivers/LG&E Transaction was closed effective July 15, 1998. Big Rivers and the 

LG&E Affiliates have been operating under the terms of the Big Rivers/LG&E 

Transaction and the Transaction Documents since that date. 

4. The Applicants, WKEC, Station Two Subsidiary, LEM and WKE Corp., 

are subsidiaries or affiliates of E.ON U.S. LLC, formerly known as LG&E Energy LLC. 

The common mailing address of all LG&E Affiliates, except WKEC, is P.O. Box 32010, 

220 West Main Street, Louisville, Kentucky 40232. The mailing address of WKEC is 

145 North Main Street, P.O. Box 15 18, Henderson, KY 4241 9-1 5 18. None of the LG&E 

Affiliates is subject to the jurisdiction of the Commission. 

Motion for Deviation from Rules 

5. The L,G&E Affiliates join in this application solely because they were 

parties to the applications in PSC Case Nos. 97-204 and 98-267, in which they were co- 

applicants with Rig Rivers in seeking the approvals required by both Big Rivers and the 
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LG&E Affiliates to implement the Big Rivers/LG&E Transaction through tlie Transaction 

Documents. Because they are non-jurisdictional entities, the LG&E Affiliates request, 

with the support of Big Rivers, a deviation pursuant to 807 KAR 5:001, Section 14, from 

any other filing requirements that might otherwise apply to them in this matter as co- 

applicants seelcirig relief from tlie Commission. 

Documents to be Amended 

6 .  The City constructed Station Two in the early 1970s to meet the then- 

present and fbture power requirements of the residents of the City of Henderson. The 

City and Big Rivers entered into a series of agreements in 197 1 under tlie terms of which 

tlie parties agreed that Big Rivers would, among other things, operate Station Two and 

purchase the output of Station Two in excess of tlie City’s requirements. Big Rivers and 

the LG&E Affiliates propose to amend three of those agreements (which have been 

amended from time to time): the “Power Sales Contract,” the Power Plant Construction 

and Operation Agreement (“Construction and Operation AgreernenJy), and the “Joillt 

Facilities Agreement.” These three agreements and the relevant amendments to these 

agreements are collectively referred to herein as the “Station Two Contracts,” and are 

attached as Appendix A to this Application. 

7. The Commission approved the Station Two Contracts, and approved 

subsequent amendments to those agreements, including: (1) amendments in 1993 that 

were required in connection with construction of a flue-gas desulfurization system for 

Station Two, and (2) amendments in 1998 in connection with the Comiission’s approval 

of the Big Rivers/LG&E Transaction and Transaction Documents, which included Big 

4 
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Rivers' transfer of certain of its Station Two Contracts rights and obligations to one or 

more of the LG&E Affiliates. 

8. Big Rivers and the L,G&E Affiliates also propose to amend one of the 

Transaction Documents, the Agreement and Amendments to Agreements By and Among 

the City, Big Rivers, WKEC, LEM and Station Two Subsidiary dated as of July IS, 1998 

(the "Station Two Agreement"), which is attached as Appendix B to this Application. The 

Station Two Agreement is the agreement by which Big Rivers, the City and certain of the 

LG&E Affiliates agree, among other things, for the performance by Station Two 

Subsidiary of certain obligations of Big Rivers under the Station Two Contracts, and for 

the purchase and sale by Station Two Subsidiary or LEM of Big Rivers' surplus power 

entitlement from Station Two. 

Commission Authority to Act 

9. The Commission has held that an amendment to the Commission- 

approved documents that Rig Rivers and the LG&E Affiliates propose to amend requires 

Commission approval. See supra notes 1-2. The Commission has the authority under 

807 KAR 5:001, Section 8, and its general authority under KRS Chapter 278 to grant the 

relief sought by the parties. 

Proposed Amendments 

10. The document titled "2005 Amendments to Contracts among City of 

Henderson, Kentucky, City of Henderson IJtility Commission, Big Rivers Electric 

Corporation, W E  Station Two Inc. and L,G&E Energy Marketing, Inc. (the ''2020 

Amendments"), attached as Exhibit 2 to this Application, proposes amendments to the 
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Station Two Contracts. A summary of the 2005 Amendments is attached as Exhibit 3 to i 

this Application, and a table showing the sections of the Station Two Contracts affected 

by the 2005 Amendments is attached as Exhibit 4 to this Application. 

1 1. The document titled "Amendatory Agreement to Agreement and 

Amendments to Agreements dated as of July 15, 1998, by and among City of Henderson, 

Kentucky, City of Henderson Utility Cornmission, Big Rivers Electric Corporation, W E  

Station Two Inc., LG&E Energy Marketing, Inc., Western Kentucky Energy Corp. and 

W E  Corp. ("Amendatory Agreement"), attached as Exhibit 5 to this Application, 

proposes amendments to the Station Two Agreement. A summary of the Amendatory 

Agreement is attached as Exhibit 6 to this Application, arid a table showing the sections 

of the Station Two Agreement affected by the Amendatory Agreement is attached as 

Exhibit 7 to this Application. 

12. The applicants incorporate by reference into this application the attached 

exhibits one through seven, and appendices A and B. 

Reasons for Amendments 

13. The LG&E Affiliates and the City agreed, and Big Rivers concurred in 

early 2002, that the Station Two generating units should be equipped with a selective 

catalytic reduction system by May, 2004, to comply with the applicable provisions of the 

Federal Environmental Protection Agency's 1998 NOx SIP call (63 Fed. Reg. 57356, 

which was promulgated pursuant to $1 10 of the Clean Air Act, 42 U.S.C. 7410, and 

implemented in Kentucky by regulation, 401 KAK 5 1 : 160 (the 'NOx SIP Call"). The 

City engaged the services of Burns & McDonnell Engineering Company of Kansas City, 

i 
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Missouri, to provide consulting engineering services in connection with the SCR System, 

including assistance in preparing bidding specifications and analysis of bids. 

14. Burns & McDonnell determined that in order for the City to meet the NOx 

SIP call rules at its Station One Power Plant and Station Two Power Plant without 

modifying the Station One Power Plant, the City should install at Station Two a SCR 

System capable of removing 75% of the NOx emissions from the Station Two boilers. At 

the request of the LG&E Affiliates and with the concurrence of Big Rivers, the City 

installed the SCR System at Station Two which has a 90% NOx removal capability. 

Station Two Subsidiary, WKEC and Big Rivers will utilize the NOx 15. 

removal capability of the SCR System, in excess of that required to achieve compliance 

by Station Two and certain agreed-upon generation from the City's Station One, to meet 

NOx removal requirements for the other power plants owned by Big Rivers and operated 

by WKEC. Subject to certain limitations provided for in the 2005 Amendments or in the 

Amendatory Agreement, Big Rivers and the LG&E Affiliates will pay or reimburse the 

City for the additional incremental capital costs incurred to provide the SCR System at a 

90% removal efficiency rather than a 75% removal efficiency. 

16. The City's Station Two generating facility is principally located on 

property the City acquired from Big Rivers at the Big Rivers Reid-Green Generating 

Station site in Henderson County, Kentucky. The flue gas desulfurization facilities added 

to the Station Two generating facility in the mid-1 990s is situated, in part, on easements 

acquired from Big Rivers. Because the combination of land and easements owned by the 

City are insufficient in area to accommodate the physical size of the SCR System, Big 

7 
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Rivers agrees in the proposed amendments to convey further rights and easements to the 

City as required for the location and operation of the Station Two SCR System. Because 

WKEC is the lessee of the land covered by the proposed grant of rights and easements, it 

is also a party to the grant. And Big Rivers’ secured creditors must subordinate their 

respective liens on the land covered by the proposed grant of rights and easements in 

order for the City to receive an unencumbered interest in the rights and easements granted 

by Big Rivers and WKEC. Big Rivers is accordingly seeking a subordination agreement 

from its creditors, as is required by the terms of the proposed amendments. 

17. The SCR System has been financed by the City and the LG&E Affiliates 

under the terms of an interim funding agreement. Big Rivers has paid a share of the 

LG&E Affiliates’ obligations in accordance with its existing obligations under the 

Transaction Documents. Upon the approval of the proposed amendments, the obligations 

of the parties will be settled up in accordance with the terms of the Station Two Contracts 

and the Station Two Agreement, both as amended by the proposed amendments. 

18. The principal additional issues created by the addition of the SCK System 

to Station Two that are resolved in the 2005 Amendments and in the Amendatory 

Agreement include, but are not necessarily limited to, the following: 

A. Structure and funding of Renewals and Replacements Fund and Operating 

and Maintenance Fund for Station Two under the Station Two Contracts 

and the Station Two Agreement; 

Rights of the parties to NOx allowances allotted to Station Two under 

envirormental protection laws; 

B. 
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C. Sharing by the parties of the incremental costs of operation, maintenance, 

renewal, replacements, and capital expenditures related to the SCR 

System; 

Residual value of Station Two Subsidiary contributions to cost of the SCR 

System under the Transaction Documents; 

Payment by each party of its share of the initial capital costs of the SCR 

System; 

Terms for consent by the City to the assignment by Rig Rivers of its rights 

and interests under the Station Two Contracts as security for its 

obligations to its creditors. 

Recoupment by parties of their out of pocket costs for legal and other 

expenses associated with obtaining approvals of the Station Two SCR 

project; 

Sharing of any liquidated damages paid to the City by the SCR System 

construction contractor; 

Structure of a formula for sharing of SCR System ammonia costs; 

Structure of a formula for sharing of SCR System catalysts costs; 

Structuring of formula for recovery by the City of the cost of increasing 

the NOx removal capability and efficiency of the SCR System from 75% 

to 90%; 

D. 

E. 

F. 

G. 

H. 

I. 

J. 

K. 

L. Structure of formula for recovery by the LG&E Affiliates and Big Rivers 

of proportional capital, operating and maintenance costs of the SCR 

9 
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System where the City increases the amount of its Station Two capacity 

reservation; 

Establishment of rights of Big Rivers and the LG&E Affiliates in M. 

enforcing performance by the SCR System construction contractor. 

Effective Dates for 2005 Amendments 
and Amendatow Agreement 

19. The 2005 Amendments and the Amendatory Agreement have been signed 

by the parties, and are in effect only with respect to the obligations of the parties under 

Section 601 of the 2005 Amendments (page 92) and Section 12 of the Amendatory 

Agreement (page 23) to use their commercially reasonable efforts to cooperate with the 

other parties to obtain all approvals and consents, and to satisfy all conditions to the full 

effectiveness of the 2005 Amendments, the Amendatory Agreement, and the other 

documents contemplated in those agreements, namely the Big Rivers’ Creditors 

Subordination Agreement, the Big Rivers Easement, and the Guarantor’s Consent and 

Acknowledgment, to which Big Rivers is not a party. Under the terms of those sections, 

the 2005 Amendments and the Amendatory Agreement will terminate if they are not fully 

effective on or before April 30,2006. Concurrently with the filing of this Application, 

Big Rivers has sent requests to its principal creditors seeking the consents required of 

them under the 2005 Amendments and Amendatory Agreement. 

20. The process of negotiating the amendments to the Station Two Contracts 

and the Station Two Agreement proved more complex and time-consuming than the 

parties ever imagined. As a result, the Station Two SCRs became operational in May of 

10 
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2004, even though the 2005 Amendments and the Amendatory Agreement were not 

finalized until July of 2005. As explained in those agreements, the Station Two SCR 

System was constructed and paid for by the City using its own funds and hnds from the 

LG&E Affiliates provided under the terms of an Agreement for Interim Funding Station 

Two SCR System dated May 7, 2002, as amended. Big Rivers participated in that funding 

to the extent of its existing obligations under the Transaction Documents. 

- Conclusion 

21. The 2005 Amendments and the Amendatory Agreement provide a 

reasonable resolution to the issues that inescapably arose under the Station Two Contracts 

and the Transaction Documents with the construction of the Station Two SCR System. 

Rig Rivers and the LG&E Affiliates seek Commission approval of these amendments 

based upon the Cornmission’s determination in Case Nos. 99-450 and 2000-095 that such 

amendments require Commission approval. 

WHEREFQm, Rig Rivers Electric Corporation, LG&E Energy Marketing, Inc., 

Western Kentucky Energy Corp., WKE Station Two Inc., and WKE Corp. respectfully 

request that the Cornmission issue an order granting the following relief: 

a. Approval of the amendments to the Station Two Contracts and to the 

Transaction Docuinents that are stated in the 2005 Amendments and the Amendatory 

Agreement, respectively; 

b. Approval for Rig Rivers and the LG&E Affiliates to deviate from the 

Cornmission’s regulations regarding this application as set out above; and 

c. All other relief to which the Applicants may appear entitled. 

11 
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This the bhJ. day of December, 2005. 

SULLIVAN, MOUNTJOY, STAINBACK 
& MILLER, P.S.C. 

m s M. Miller w Tysori Kamuf 
100 St. Ann Building, P. 0. Box 727 
Owensboro, Kentucky 42302-0727 
(270) 926-4000 

COUNSEL FOR BIG RIVERS ELEC'TRIC 
CORPORATION 
/ 

' /  ,-, 
/ , I  

Seni& Corporate Attorney L 

E.ON U.S. LLC, formerly known as 
LG&E Energy L,LC 
220 West Main Street 
P.O. Box 32010 
Louisville, KY 40232 
(502) 627-3665 

COUNSEL FOR WESTERN KENTUCKY 

LG&E ENERGY MARKETING INC., AND 'wx_E;, 
COW. 

ENERGY COW., WKE STATION 'Two INC., 

I I 
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Trey Grayson 
SECRETARY OF STATE 

CERTIFICATE 

I, Trey Grayson, Secretary of State for the Commonwealth of Kentucky, do hereby certify that the 

foregoing writing has been carefully compared by me with the original thereof, now in my official custody 

as Secretary of State and remaining on file in my office, and found to be a true and correct copy of 

ARTICLES OF INCORPORATION OF 

BIG RIVERS RURAL ELECTRIC COOPERATIVE CORPORATION FILED JUNE 14,196 1 ; 

ARTICLES OF AMENDMENT FILED DECEMBER 3 1 , 1968; 

ARTICLES OF AMENDMENT CHANGING NAME TO BIG RIVERS RURAL ELECTRIC 
COOPERATIVE CORPROATION CHANGING NAME TO BIG RIVERS ELECTRIC 
CORPORATION FILED JUNE 26,1973; 

ARTICLES OF AMENDMENT FILED JUNE 24, 1974; 

ARTICL,ES OF AMENDMENT FILED OCTOBER 10, 1975; 
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OF 

BIG RIVERS RURAL ELEXTRIC 
GWPERATKVE CORPORATION 

The incorporators whose names are  hereunto signed, baing 

natural persona and citieens of the Commonwealth of Kentucky, have 

executed these &ticlee of Incorporation in four duplicate osiginala for 
r.  

4 . -  A-. purpose of forming a cooperative corporation not organized for 

pecuniary profit pursuant. to the provisiono of Chapter 279 of the Xentucky 

Revised Statutes, in accordance with the following provieioner: 

ARTICLE I 

, 

The name of the. corporation N u h a l l  be "BIG RTlrERS1'RURAL 
\ -* 

ELECTRIC COOPEFUTRE CORPORlhTION. " 

. .-. 
* 1. .* 

The purpoee or purposes for which the cosporatibn ie formet3 +&*. 
~ 6- 4 

:A! 
-.. . 3  

a re  to psomote and encourage the fullest possible ufpof electric energy ,'''i'', 
. 

.'?. ". .. 
'4 in the Gxnmonwealth of Kentucky, by making electric L i . <  .&&r$y j .  . available bF""..;(;.. 

- ,  . -, ?.J:p& ~ ' 

. .  
. ,; 

production, transmission, distribution, or by otherv;rfse sacuring the same 

for infnabitanta of and pler~ons, including natural peraons, fixrns, aaeociations, 

corporations, busineee trusts, partnersldps and bodies poJ.iEic and corporate, 

*: 

in ru ra l  areas of tho Commonwedfh of Kentucky, at the loweut coat consistent 

with sound bushose methods ad. prudent management of the business of the 

corporation md also by mak3ng available to the said inhabitants and per~ons,  

includhg naturai persona, firms, R S 6 O C i a ~ O n s ,  corpQraWions, bushalss Crusts, 
3s'. 



e .. 

: * I ^ *  

uOai( 2:j;i rAi,hLi:i) 
partnershipa and Bodies politic and corporate, electrical devices, eiujuiy- 

ment, wiring, appliances, fixtures, supplieR and machinery (including 

any fixtures or property, or both, which may by its use  be conducive to it 

more complete use of electricity or electric energy) operated by electricity 

or electric cnorgy, smd accounting services, forms an& supplies, bargaining 

Bertices, bueineee COWt?el sn3 adVlca, engheerhg Rerdces, supei~visory 

ererxices, investment counsel, general purchasing services of all kinds, 

and any other services that are  requested ox deemed advisable or dseirable 

in the conduct of tbe business of the corporation o r  in the business nf any 

natural pinons,  firms, aesociations, corporations, busiress trusts, 

paxtnershiplps and bodha politic and corporate, in rural areas of the Common- 

w c s a W  of Kentucky. 

corporation is forrred are, without limiting the generality of the foregoing: 

. 

Sn addition, the purpose or purposes for which the 

(a) to generate, manuficture, purchas6, transport.., acquire 

and accuniulate electxic energy for its members and non-members to the 

extent permitted Ey the Act under which the Corporauon is formed and to 

transmit, distribute, furnish, sell an;: dispose of such electric energy 

to its members and non=members to the extent permitted by the Act under 

which the Corporation is formed, and to construct, erect, purchaea, k6&& *c, . 
* 

as lessee and in any rnanne~ acqdre, own, hold, maintain, operah, wd18 

dispose clf, Zeatle 28 lessor, exchange and mortgage plants, buildings, 

,~ 

"-, 
works, I iachinery, supplies, apparatus, equipment and eleciric tranndaeion 

and distribution linees or systems necessary, convenient or u~edul fok carryhg 

out a d  accomplishing any or all of thO foregoing purposes; 

(b) to acqdxe, own, hold, use, exercise and, to the extent per- 
a 

mitted by law, to mil, mortgage, pledge, hypothecate and in any -manner 

dieposa of francMses, rightme privilegee, Licegaee, rights 05 way and easement8 



. .  

d l i ~  6 &Jr, 1; 41) FALL& ""'f 
4 =. & 

necessary, u~eful. or appropriate to accompliae say' or all of the puzposes of 

. the Corporation; 

(c) to purchase, receive, Lease as lessee, or in any other 

! manner acquire, o m ,  hold, maintain, use) corvey, sell, lease as leesor, 

exchange, mortgage, pledge or otherwise dispose of any and all real and , 

personal property or any interest therein necessary, useful or appropriate 

to enable the Corporation to accomplish any or all of its purposee; 

(d) to assist ite meinbers to wire their premises uld instal!. 

therein electrical and plumbing appliances, fixtures, machinery, suppiies, 

apparatus and eqiiipment of any and aZ1 kinds and character {including, 

without limiting tfie generality of the foregoing, such a3 are applicable to 

water supsly and sewage disposal) and, in connection therewith and for such 

purposes, to purchase, acquiro, lease, seU, distribute, i n s t a l l  and repair 

electrical and plumbing appliances, fixtures, machinery, supplies, apparatus 

. <  

and equipment of any and all E n d s  and character (hc l~d ing ,  without limiting 

the generality 05 the forogoiny, such as are  applicable to water supply a$". 

sewage disposal) and to receive, acquire, endorse, pledge, earante?: ** 

hypothacato, tramfer or otherwiBe dispose of notes and other eviden 

indebtedness and all. security therefor; 

(e) to borrow money, to make and irrsae bonds, note? snd other 

sddences of indebtedneas, secured or unsecured, for moneys borrowed or in 

payment for proporty acquired, or fox any of the other objects or purposm of 

tho Corporation; to Becure the payment of such bonds, notes or other evidences 

of indebtednsss by mortgage o r  moxtgages, or deed or deeds of trust upon, ox 

by the pledge of or otlre?: lien upon, any or all of the property, rights, p r ldeges  

or permits of the Corporation, ?~hereeoever si=uated, acquired or to be acquir- 
i 

ad: 
. .~ .': 

2 .  

-3 " 
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(f) to do ~d perform, either for ittlelf or its members, 

any and all acts and thfnge, and to have and exercise any and r.11 powera, 

as may be neceesary or  convenient to accomplieh any o r  all of the foregoing 

purposes or as may be permitted by the Act un@ which the Corporation 

is for-ncd, and to exercise amy of its powers anywhere. 

ar 

The principal office of the corporation shaali be located at 

Spott~villa, Hendereon County, Kentucky, 

AF.TlCLX IV 

The cspcrationc of t h e  corporation are to he conducted in all 

COUntit.30 in the Commonwedth of Kentucky, or i n  any portbn of which 

are rrow located wLrrt of U. S. Highway 31 West as presently Toocated,'and 

h such o t h r  counties as such operations may from time to tiine become 

noceaeary or desirable $n the interest of th ie  corporation nr i ts  members. 

ARTICLE V 

The nmiber of directors of the corporatioil shall. be not lese 

than five (5) nor more than fifteen (1.5), Unless otherwise provided in the 

bylaws, tlie number of directors mall be five (5). 

ARTICLE VI 

TIe ianiee and post office addresses of the diraCta'&'yho* are 

I 

to manage the affairs of the corporation until the f i r s t  meeting called to 

elect directors, or  wt.2 the succe:Rsors of the first dlrectore are elected 

and have qualified, are: .( 

. 
i: 

L 



1UME 
_I_ 

Leefie G. Jenkine 

J. R. Miller 

Robazt L5. Green 

Jof"s R. Kardfn 

&tli Coleman 

. .  . .  

st- 
* /  POST QFFLCE ADDRESS - 

Box 221, Brandenburg, Meade Cbuniy, Ky 

Route $2, Oweneboro, Ky 

Spratfxwi.Ue, Henderson County, Ky 

1025 No h k h  Street, Hendereon, Ky 

Mdisos,, Breckinridge County, Ky. 

Robert ID. Green, Spottsville, Htsuderson County, Kentucky, is 

designated aa Agent of the Corporation for the eervicc: of prOC8EfI, 

ARTIClLE -a 
The duration of the corporation i E J  perpetual. 

mTrC;LE; vm 

Section I: T%e corporation ahall hiive no capita2 otock and the 

property, rights aid infereats of each member nhall be opud. 

Section 2: 'She itirorporators  hall be members of the corpora- 
-<- 

tion. 

inay become a member in the corporation by: 

Xn addition any other natural firm, person o r  corporation or body politic 

[a) paying &e membereNp fee apeciffed h tha bylaws; 

(b) agreeing to purchase from the corporation elbctric enerdy 

as specified in  the bylaws; and 

agreeing to comply with acd. be bound by these articles of (c) 

incorporation and the bylawe of the corporation and a y  

ramencimcnta thereto, SUC: such rule8 and regulations a s  Aiiy 

:* " 
2 

from time Lo time be aiiopted by tho Board of Erectors ;  I 

4 
provided, however, that no such firm, peraoz, corporation o r  body politic ahall 

become a member unless a d  until he or i t  hae been accepted for memberahip 

by the Board of Directors o r  the members in the manner provided in th6 by- 

IBWR. No peruon, firm, corporation or body politic m a y  own more than one 

f l -  

<% 

4 

I 



,. 

(1) inernberolzip in  the corporatior,, 

Section 3: Meinberehip in the corporation s h d  br, terminated 

by cessstion of existence, e.xpulsion 01' withdrawal of a rnemt?:?r as provided 

_u_-.... 

h~ the bylswe of the coxparibtion. Subject to any capital credits provision 

cootained in  the,  bylaw^, termination of membership in any manner n'nall 

operate a5 a relsaae oE all right, title and interest of the member h the 

property and asseete of &Q corporation; provided, hGwcvar, that such termhaw 

tion of membership SW not release the member from the debts o r  Liabilities 

of such member to the corporation. The incorporators shall cease to be 

mernbera immediatoly after the adjournment of the first vlnual meeting of 

tile membars of the corporation if five (5) ox more ad.ditionaZ members have 

beon accepted into m.embershi.p, 

Section 4: The private property of the members of the. corparn- 
_I_.,- 

tion shall be exempt from execution for the debts of the corporatian and n5 . . ... 
':*' 

member or incorporator shdl be individually liable or responsible for an). debts 

or  Liabilities of a10 corporaSon. 

Section 5: The bylaws of the corporation may fix othcf terms and 

conditions upon which other pergons shall be admitted to and retain memkerahip 

in the corporation not inconsistent wit5 these articles of incorporation or  'the 

Act under which the corporation 3s organized. 

ARTICLE M: 

The Board of Directors ~ h ~ . l l  have the power t3 make and adopt 

E U C ~  rules and regulations not inconsjvtent with b e s e  axtislieR o?.inserpra- 

tion or  ale bylaws of the corporation as it may deem advisable for the r&i.nagek 

**" 

. I  !$J- 

ment, ad-ministrafion and regulation of +ha business and affair& of the corpors- 

tion. , 



i 

The corporation may amecd, dker, change or repeal any 

provtsion contained Lri ihhese! Articles or' Incorporation in '&e manner ficr-,qr 

or hereafter prescribed by law. 2 
IN WITNESS WEIEmOF, w8 hereuntc subdscri 

tzds the A/ day of ~ ' L Z  (;'&+" , 1961. -. 
.. ,-.. 

i 



. .  " .  ' t '  

1 3  L- -- , a Notary Public in and 
for the county and etate aforesaid/ do hereby certify that this day there ap- 
peared before me Leslie G. Jenkins, who produced the foregoiq9 instrument 
and t l n l y  raigncd end acknowl-dgcd thc s a m e  to be his act arid deed  for the 
use0 and purpoeos therein set forth. 

WITNESS m y  hand and notarial seal, this # day of '); -- + 1961. 

Notary Public, Meade County, Kentucky 

STATE OF KENTUGMY 

COUNTY OF' DAVIESS; 

A', , a Notary Public in and r I, 
for  the county an hereby certify that this day there ap- 
peared before me J'. R. Miller, who produced the foregoing instrument and 
duly signed and acknowledged the same to be his act and deed for the uses 
aod purposes therein set forth. 

-=?Y-+ 
WITNESS my hand and notarial seal, t h i s  A day of 

1 9 ~ 1 .  

M y  commission expirea: 
My Commission Eipirss April 14, 1963. 

STATE OF EUCNTUCMY 

CCZUMTY OF HENDERSON 

, a Notary Public in and 
for the county certify that this dsy there ap- 
poarcd b d o r a  rno Robort D. Grccn, wlio produced t h e  foragoing instrument 
and d u l y  styiiud and acknowledged tlic flame to be hie act and deec! for the 
u s e o  and purpoeas therein set forth. 

1961. 
WITNESS m y  hnnd and notarial seal, thiu 

- & L L.f.i-Qj ) l & d  
Nd6arl/ Public, Henderaan County, Kentticky 

r 



! 

_. 
t 

' 8  

STATE OF KXNTUCKY 

GQUNTY OF KjE 

I, , a Notary Public in and 
for the county an 
peared bafoxe ma3 Jolm R. Hardin, who produced the foregoing instrument and 
duly signed and acknowledged the eame to be hi6 act nnd deod for the uaee and 
puzpoeoo therein s o t  forth. 

by certify that this b y  there ap- 

;,c% j ~~ 

WlTNE2jS my hand and notarial seal, this /!-;'day of ) 
1961, 

STATE OF KENTUCKY 

COUNTY OF BRECMZNRUDGE 

I, Netary Public in a.nd 
far tb.e county an 
peared before ma Kenne 
and duly signed and acknowledged the  same to be his act and deed for the asee 
and purpa cs therein set  forth. 

this day there ap- 
oregoing instrilanent 

WITNESS my band and notarial seal, this 4 day 0: 
I961. 

M y  conuniesisn expiTe8: 

ORiCONAC COF? 
FDLEO AND RECORDED 

-9 -  
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i J D P I W  $1 THOMPSON 
J O H N  R. MOOCHLH 

MI:. Henry M. Carter 
Secretary of State 
Franldfort, Kentucky 

I Rear Henry: 

Zune 13, 1961 

We return bereurrith Articles of Incorporation of Big Rivers 
Rural Electric Cooperative Corporation showing Robert D. Green, 
Spot t s~ l l e ,  HezderRon County, Kentucky as the designated Agefit of the 
corgoyation for the service of process. 

RMS:w 
Enc , 

We dlsu return herewith our check for $2. OD, your bee. 

i 
r;- Fours mo8 t aincerely, 



Sincerst.ly, ' i '  ' 

I .. 

. .. 

I .  



r 
I 
! 

! 

I 
! 
i 
I 
I 
i 
I 

I 

i 

i 
~ 

! 

1 
I I 
i 

1 
t 

1 
I 
I 

i 
I 
I 
j 
I 
! 

. .* 

.. 

Mr. Henry Carter 
Secretary of State 
Corporation E v i  a i on 
Fraddort, Kentucky 

Re: Big Rivers Rural Electric Coop. Corporatian 

Dear Henry: 

I enclose herewith four duplicate originals of .!stisles 
of Incorporation of the new company mentioned in the captim of thin  
letter. 

If you find these in order, will you endoree your approval 
on each, retain and file one copy in your office and return the other 
three to m e ?  

W i l l  you kindly advise me of the recording fees and orgmiza-  
tion tax, if any, that will be required and I will forward you my check, 

Yours most sincerely, 

RIW:W 
Enc. 

, -  
I _  

r 

/ J 
j J’ 
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P / 

. *  

ppllrbh-. .$.',.* . 

June 8 t h .  1961 

. C n  ccz 

lif we, can baa of frsrtber wssiatdtrtce t o  you, please n o t  hasi- 
t a t s  to en11 on us. 

J 
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AIMENDP3Em To mJ3 3rnfCLES OF 

OF 
BIG XVE;RS RURAL.ELECTRIC CO-OPERATIVE COIWORBTION - 

KhOW ALL MEN BY THESE PRESENTS: 

THAT, WHEREAS, Big Rivers Rura 

"Corpoiation , is a coeporat ion organized 

laws of t h e  S t a t e  of Xentuckp, with r 

Hepd,erson County, Kentucky, and 

WkEE2TCAS, t h e  corporati .on d e s i  

Articles of XncorporafioriCds provided i n  

and 
?-. 

WHEREAS, a r q u l a r  meeting w 

of the  i&rpcirai+on on ,J&uasy 20 ,  1967,  

was adopted by t h e  f u l l  Board which res 

@,SOLkD, t h a t  A r t i c l . e s  I L I  and I 
Article VIII o f  t h e  Articles of In 
amended t o  read , to-wit: 

. .  

ARTICLE XI1 

The p r inc ipa l  off&ce of the Corpo 
at Henderson, Henderson County, K 

ARTICLE IV 

The operat ions of the Corporation 
i n  ail count ies  i n  the Commonwealth'of Kentucky. 

ARTSCLE VIII 
Sect ion 3: Membership i n  t h e  Corporation shall be 
terminated by cessa t ion  of ex is tence ,  expulsion or 
withdrawal 'of a .member as provided i n  the By Laws 
of t h e  Corporation. Subject to any c a p i t a l  credits 
contained in the By Laws, terminat ion of membership 



j i '  .. " in any manner s h a l l  opera t e  as a release of a l l  r i g h t ,  
. .  t i t l e  and i n t e r e s t  of the  member i n  the property and 

assets of t h e  Corporation; provided, however, t h a t  such 
termination of membership shall n o t  release t h e  member 
from the  debts  or  l i ab i l i t i e s  of snch nuamber of t h e  
Corporation. 

WHEREAS, t h e r e a f t e r  OR June 16, 1967, at  a regular 

annual meeting of t h e  rne*ership of the  Corporation, the said 
r.. .<! 

membership adopted t h e  EolLowFng re so lu t ion ,  to-wit :  

RE SOLUTION 
-.LI 

WHEREAS r twe,  members now have before  them. t h e  said 
recommended cfianges and being f u l l y  advised concerning 
t h e  &me, 

NOW, THEREFORE,the membsrs of B i g  Rivers R.E.C.C.: being 
duly cons t i t u t ed  on t h i s  t he  16th day of June, 1967,  
i n  an annual meettng f o r  t he  considerat ion of any and 
a11 business of t h e  Cooperative properly before the 
members, do hereby accept  t he  recor&endation of ' t h e  Board 
of Di rec tors  for c e r t a i n  changes i n  t h e  Articles of 
Incorporation and do Eurther amend t h e  said A r t i c l e s  of 
Incorporation as follows: 

I 

; ARTICLE 111 

The p r inc ipa l  off ice  of t h e  Corporation sha3.3 b e ' l a c a  
a t  Hendersonr Kentucky. 

ARTICLE IV- 

The operat ions of t h e  Corporation are t o  be conducted 
a11 counties i n  the  Commonweal$h of Kentucky. 

ARTICLE VLII 

Section 3: Membership i n  t h e  Corporation s h a l l  be 
terminated by cessation of ex is tence ,  expulsion or 
wi.thdrawal of a member as provided i n  the By Laws s f  
the Corporation. Subject t o  any c a p i t a l  credits 



I 

I 
1 .  
1: 
II 

' ,! 

provision contained in the By Laws:, t,ennination of"': 
membership bn any manner shall operate 'as a release ~ 

of a l l  right,  title and interest of the member in t h e  
property and assets of the Corporation; provided, how- 
ever, that such termination of membership shall not 
release the member from the d e b t s  or liabflities of such 
member of the Corporation. 

' ' 

NOWF THEREFOIZE, Articles III, IV, and Section 3, 

Article VIII are amended as provided in the resolution here 

above referred to. 

IN TESTIMONY WHEREOF, witness the signatures o f .  

Big Rivers Rural Electric Co-Operative Corporation's President 

and Secretary subscribed below this 3.4 day of December, 1968. 

: 



. .  . .  . - .  
I 

, I  * 

_ .  

3 .  

f 

STATE OF XENTUCXY ) 

COUNTY  OF HENDERSON) 
I )ss.: 

I hereby c e r t i f y  that on t h i s  .day before m e ,  

an officer duly authorized i n  the  state aforesaid and 

i n  the  county aforesaid t o  take acknowledgmen~s, personally 

appeared #&,j4,,p &>, J- 

, to me known and known to be the persons . 

who execute@ the foregoing instrument a s  president 

and secretary, respect ive ly ,  of BIG RIVERS RURAL ELECTRiC 

CO-OPERATIVE CORPORIiTION, a corporation named therein,. 

and several ly  acknowledged before m e  that they executbd ' ::. 

the same as such officers, i n  the  name of andi €or and on 

behalf of the  s a i d  corporation. 

" .  

. 

IN WITNESS WHEREOF, X have hereunto set my hand 

and affixed my official s e a l  t h i s  20 day of December, 1968 

MY commi 

- 

.asion expire IS : 







I-- 

asslstont secretary of State 
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AMENDMENT TO ARTICLES OF INCORPQRATIO 
t I  L'C3 . 

fh:,* ,:, OF 
$5 

BIG RIVERS RURAL ELECTRLC COQPF,IItATIVE CORPORATION 

WHEREAS, by resolution duly adopted by more than a tvo-  

thi rds  vote of the Board of Directors of Big River6 Rural Electric 

Cooperative Corporation on June 22, 1973, said Board approved an  

amendment to Article I of the Articles of Incorporation a8 hereinafter 

stated, and 

WHEREAS, on the 22nd day of June, 1973, the members  of 

Big Rivers Rural Elec t r ic  Cooperative Corporation by more than a 

majority vote approved the amendment to A r t i c l e  I as hereinafter 

stated, 

NOW, THEREFORE, pursuant t o  KRS 279. (250, Big Rivers 

Rural Electric Cooperative Corporaticjn does hereby amend Article I 

of i t s  Articles of Incorporation to read a s  follows: 

The name of the corporation shall. be "BIG RIVERS 

E WCTRIC CORPORATJ.ON". 



" .  

IN TESTIMONY WW3REOZ', the President  and Secretary of Big 

Rivers Rural Electric Cooperative Corporation have r.xeciited those 

Amendnients to the Articles of Incorporation af the said corporation for and 

i n  behalf of the said corporation a s  of thia 22nd day of June, 1973. 

BIG RIVERS RURAL E U C T R I G  
COOPERA TWE CORPORATION 

h 

Robert D. Green - Preeident 

ORlGlNAL COPY 
FILED 

X C X T A A Y  OF STATE O f  KENrUCKY 
IPANKIGhl K I N I J C I I I  

JUN 2 6 1973 

iL11.U n l  *I L l L l t  
COMMONWEALTH OF K E N T U C K Y )  - -  
COUNTY CF HENDERSON f 

, a Notary Public for 
certify that the foregoing Amend- 

ment to the Articles of Incorporation of Big Rivers Rural Electr ic  
Coapcrative Corporation was this day signed and acknowledged before me 
in Henderson County, Kentiicky, by Robert D. Green a n d  Texal Brooks, 
President and Secretary,  respectively, of the said corporation, as the 
act and deed of the said corporaticm and as their act and deed as  President 
and Secretary the re of. 

IN TESTIMONY WEEREOF, I have hereunto placed my hand and 
seal of office on this. the 22nd day of June, 1973. 

M y  commission expires: ,#"fid+ 3 / T . Y ~  _I 

n 

- 2- 



RIOLCV H. UAHOIDOC 
M 3 n T O N  J HOLBROOR 

WILLIAM O.CWAIO 

JOHN 8. MAOLR 
WI1 LIAU C. OAIW, ill 
RALPH W. wIBLC 
ROIIALD M, LULLlYhH 
H. HAYlL IOH IIICE, J R .  

I 0 0  81. A N h  D l J l L O I N C  

Owsnmnuno. Kcxnrcvr  JUDO^ 

June 22, 1973 

Hon. T h e h a  Stovall 
Secretary of State 
Commonwealth of Kentucky 
Franfort, Kentucky 40601 

I 

Dear Thelma: 

I enclose herewikh four executed copies of a n  amendment to 
the Articles of Incorporation of Big Rivers Rural Electric 
Gooperative Corporation changing the name of that corpora- 
tion to "Big Rivers Electric Corporation". 

I a m  also enclosing our firm's check for $2.00 ,  the statutory 
bee fined by KRS 279.490, for the recording of such an 
amendment. 

If you find this amendment in proper form, please issue a 
Certificate of Amendment and return three copies of the 
amendment to me for f i l i ng  i n  the Henderson Gouxicy Court 
Clerk's Office and in the office of the Dean of the College of 
Agriculture of the Univereity of Kentucky. 

Sincerely ycura, 

Morton Holbrook 
MH:l2 
Enc. 5 
CC: M r .  William W. Rumans 

Mr. RoberlD. Green 
M r .  Texal Brooks 
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AMENDMENT TO ARTICLES OF INCOUPORB-TION 

OF 

;i--J.9 9247 BIG RIVERS ELECTRIC CORPORATLON 

The Articles of Incorporat ion of Big Rivers  E l e c t r f c  Corporution, 

a Corporat ion organized under the  laws of thn, Cormonwealth o f  Kentucky, 

and hewing i t s  p r i n c i p a l  o€flre i n  Henderson, Kentucky, be and are hereby 

amended as Eoilows: 

1. The name of t h e  corpora t ion  is BIG RIVERS ELECI'RIC CORPORA- 

TION. 

2. The amendment t o  the  A r t i c l e s  of Incorporat ion i s  as fo&lows: 

"ARTICLE VIII" 

"Section 2: Any person, fino, corpora t ion ,  body p o l i t i c ,  

or o t h e r  organiza t ion  may become a member i n  the cor- 

pornt lon by: 

" (a )  paying the  membership f e e  s p e c i f j e d  i n  t h e  bylaws; 

"(b)  agreeing t o  purchase from t h e  corporat ion e l e c t r i c  
energy as s p e c i f i e d  i n  t h e  bylaws; and 

agreeing to comply with and be bound by these  articles 
of incorpora t ion  and the  hylaws of t h c  corporat ion and 
any amenEments t h e r e t o ,  and such rulcs and regula t ions  
as may from time t o  t i m s  be adopted by the  Board of 
Directors ;  

" (c )  

provided, however, t h a t  no such f i rm,  person, corporat ion,  

body p o l i t i c  o r  o t h e r  organization s h a l l  become a member 

u n l e s s  and u n t i l  he OT i t  has been ecccpted for membership 



I 

! 

by t h e  Board of D i r e c t o r s  or t h e  members i n  t h e  manner 

provided i n  t h e  bylaws. No person, f i rm,  corporat ion,  body 

p o l i t i c  or o t h e r  organiza t ion  may own more than one (1) mem- 

bership i n  t h e  corporat ion,"  

3. The s a i d  amendment t o  t h e  Articles of Incorporat ion was 

adopted hy unenimous v o t e  of a l l  o f  t h e  d i r e c t o r s  of the  corpora t ion  on 

June  1 4 ,  1374, and was unanimously adopted by v o t e  of a l l  of t h e  nembers 

of the corpora t ion  on June 14, 1974,  a(: r e g u l a r  d i r e c t o r  and member 

meet inas  he td  f i r s t  hy t h e  d i r e c t o r s  and then by t h e  members. 

IN TESTIMONY WHEREOF, these  Art ic les  of Amendment have been 

executed in t r i p l i c a t e  by t h e  corpora t ion  by i t s  Pres ident ,  Robert D. 

Green, and i t s  Secrecary, TemL Brooks, and v e r i f i e d  by one of t h e  o f f i c e r s  

s i g n i n g  the  Articles of Amendmetit of t h e  corporat ion.  

ATTEST: 

COPY 
Robert D. Green - PresLdeilt FILED 

SECRETARY OF STATE OF K E N W K Y  
fMhllf017. MIMlUCXI 

JUN 24  1974 

COMMONWEAL734 OF KENTUCKY ) 
COUNTY OF HENDERSON 1 

Lc_ , a Notary Publ ic ,  do - I, 
hereby cer t i f&e%egzg AmL&o t h e  Articles of Incorpora t ion  
of Big Rivers  Electric Corporation was t h i s  day signed and acknowledged 
b e f o r e  me i n  Henderson County, Kentuckj, by Robert D. Green and Texal 
Brooks, Pres ident  and Secre ta ry ,  r e s p e c t i v e l y ,  of the s a i d  corpora t ion ,  
as t he  a c t  and deed of s a i d  corpora t ion  and as t h e i r  ac t  and deed as 
President  and Secre ta ry  thereof .  

o f  off ice  on t h i s  t h e  & day of June, 1974. 
I N  TESTINONY WHEREOF, I have hereunto placed my hand and s e a l  

MY commission e x p i r e s  &rZ. 2 6 -  / 9  7 6 

of  Sandidce. Hblbrook & Craig. F.S.G. - ,  
Attorneys a t  Law, 100 St.  Ann.Bldg. 
Owensboro, Kentucky 423Q1 
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June 21, 1973 

Honorable Thelma L. Stovall 
Secretary of State of Kentucky 
Rew Capitol Building I- 

Frankfort, Kentucky 40601. 

Dear Thelma: 
> 

L enclose herewith triplicate originals of Amendment to Articles 
of hctrrporatirsn of Big Rivers Electric Corporation, together with our 
firm’s check in  the amount of $15.0;. 

1 should be grateful if you would return a Certificate d Amend- 
ment at your early convenience. 

Morton Wolbrook 
Mli;gb 
Encl. 

cc:  Mr. William W. Rurnans 
General Manager 
Big Rivers Electric Corporation 
P. 0, Box 24 
Henderson, Kentucky 42420 
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'she &rticHePr of Incorporation of Rig Rivers Eleckxbc 

Corporation, a carpration organized under tke Xawg of the c 

Ccmmnweal.th of Kentucky, and having its pr$mricfpal office in 

Henderson, Kentucky, be and are hereby axwade8 as follluws: 

The name of the corporakl;iun is BXG RXVERS ELECTRXC 1. 

eOROOmTIOM 

2. The amendment to the Articles of Xnesrporation is as 

'@ARTICLE V" 
* "The nun?xzr of directors of the corporation shaU be 

n o t  less than five (5 )  nor more than sixteen C16) 
Urnlass athem&se provided in the Iky-Laym, tihe 
number c& directors shall be five (5).w 

3 ,  The snPd amendment: to the Articles sf Xncorpobation 

waa adopted by unanimous vote af a11 of the directors OP the corpora- 

tion an h y  9 ,  2975, and was unan5musiy adopted by v&e of aPR 00 

the members O E  the corporation on awe 13, 3975, at regular director 

and m e m b e r  meetings he ld  first by the directors and then by the 

members 

IN TESTIWONY WHEREOF, f:hese Articles of Amendment have 

been cxecuked in triplicate by the corporation by its President=, 



. .-  : -. 
i 

I 
f i 

I &ortan Hen6hawy and its Secrctsry, Tcxal. Brooks, and verified 
i 

I by one o f  $he directors signing the Articles of Amenbent of the 

corporation. 

I 

I ATTEST : 

! 

1, if Notary P u b l i c ,  do 
hereby certi t to the Articles of 
Zncorporatio ration was this day signed 
and acknowledged before me i n  Henderson County, Kentucky by Morton 
Benshaw and Texal Brooks, President a d  Secretary, respectively, 
of the said corporation, as the act and deed of sair3'carporsltfon and 
a8 t h e i r  act and deed as President and Secretary ther.rjaf. 

IN TESTJTTMOMX WHERXOF, I have hexemko placed my hand and 
seal of office on k h i ~  /..a day of September, 8975, 

MY Commirsaian expima: & as>,857 L 

LEO Third dtEest 
HendesBon, Kentucky 42420 ocl- 1 0  1975 





. ... . .. -- .. . 

JOSEPH E. TERNES. I A .  
GARY U.GIEQ5 

LANOON OVERFIELO 

L A W  OFFICES OF 

WEST AND TERNES, CHARTERED 
SUITE Iw) IUZTRIAL I D G .  110 THIRD STKEET 

HENDERSOPJ, KENTUCKY 42420 

Secretary of State 
FrankEort, 
Kentucky 

Dear Sir: 

September 22, 1975 

Enclosed is OUK check in tbe amount of 
$15.00 and the Amendment to Articles of Incorporation 
of B i g  Rivers Electric Corporation. 
this Amendment and issue a Certificate of Amendment. 

Very t r u l y  yours, 

Please record 

WEST AXD TERNES 

CBW: 91 
Enclosure 

4 





OFFICE OF 
SECRETARY OF STATE 

DREXELE R. DAVIS FRANKFORT, 
KENTUCKY 

CERTIFICATE OF AMENDMENT 
TO ARTICLES OF I"CBRBORAT10N 

amended pursuunt to Kentucky Revised Statutes, m, (273) duly sigried and ver@?d 
or acknowledged wcwdimg to law, hiive been filed in my office by said corpwation, snd 
that ull taxes, fees and charges payohle upon the filing of said Arilicks of AmePadrsasnt Jlave 
been pdd. 

-._I__---d _. 
ASSISTANT SECRETARY OF STATE 

SIECHETAXY OF STATE 



I 

~JGIML txxqf 
R m  &fENDMENT TO ARTICLES 13F INCCRPORI\TTON 

OF 
BTC RIVERS ELECTRIC CORPORATTON 

The Board of Directors O E  Big Rivers Electric 

zpptoved by more than a two-rhirds vo te  of i t s  D i r e c t o r s  

h e n d m ~ n t s  t o  its Articles of tncorporat.ion as here in  contained, and 

!lore than R majority of i t s  nicmhers having adopted suck amendment8 

at the annual meeting ol' the Corporation on Jurte 8, 1984, 

NOW THEREFORE PURSUANT TO KRS 279.050 Rig Rive r s  Etectrfc CorFaration 

does hereby aniend its ArtPc..lcs of Incorporation as foK?.oas: 

A r t i c l e  LV is amended to read as fallows: 
351599 

ARTICLE 1;V 

"The operations of t h e  Corposatiort may be conducted in any sta te  i n  

the C'nited S t a t e s  of America and i n  such. o t h e r  places as  may h e  provided from 

t i m e  to time i n  thc Bylaws of t h c  Cvrporation". 

Tbi 'i'EST'[NOWY WHEKEOF the  president  and s e c r e t a r y  of Big Rivers 

Electrfc  Corpuratfon hnvo executed these amendments t o  t h e  Articles o f  Incorpor- 

a t l o n  of t h e  s a i d  Corporatlon for  and i n  behalf of t h e  s a i d  Corporation as of thPs 

8th day of June, 1984. 
/ 

BlC, RIVERS ELECTRIC CORPOXATICiN 

! 



P 

i 

. .  

COMMONWEALTH t?F KRNTUCKY) 
1 Set. 

COUNTY OF DAVTESS ) 

I *  2 a u l , a - a l l  - ---.-' Notary Pab l i z  for 
Henderson County, Kentucky, c e r t i f y  that  the foregoing amendment to the Artjcles 
of Incurporarion of  R i p ,  Rivers Electric Carporntior. w a s  t h i s  day signed and acknw- 
ledged before me in Henderson County, Kentucky, by #orton Ilenshaw and Willlam R. 
Brjscoe, President and Secretary respectively o f  the  said Corporation, as the act  
and deed of the sa€d Corporation and as their act  and deed as President snd Secrre- 
rsry thereof. 

IN TESTIXDPZY bTHEREOF T have here unto placed my hand and seal of office 
on this the  8th  day o f  June, 1984. 

y&..w. --..̂d.--- -I_ 

Rotary Public, Henderson County, Kentucky 

THIS INSTRUMENT PREPARED RY 

----_I. -.. .. ---.- 
O f  Holbroolr, Gary, WPblc &5ullfvan, P.S.C. 
Attorneys A t  Law, 100 Se. Ann Bldg. 
Owensboro, Kentucky 42301 



I 

-Tune 11, 1984 

Hoa. Th"c:?ell R, Davis 
Secretary L J I  Sta te  
State Cepiti) 1 Building 
Frankfortp Kentucky 40601 

h';tection: Corporate Officers 

Dear Mr. Secretarv:, 

, I *  ! . . .  ._ 
. \. 

I e i ~ l o s e  FOP recording an amendment t o  the ArtLcles of Incorporation 
of Big Rivers Electric Corporation, R Kentucky corporation, together with o u t  F i r n i ' s  
chesk i n  t h e  amcunt of $2.00. 

After these Art ic l . e s  are rccotded, 1 should be grateful J.f you would 
send us a Certificate of AmendrJent, together with a copy of the amended ArtPcles 
marked 05 FlZed in your office.  

Thank you for your help.  

I 

Sincerely yours, 

ljt* ,a* 
\ \  

Morton Holblrook 



Hon. Drexell R .  Davis 
Secretary of Sta te  
State Capitol. Building 
Frankfort, Kentucky 40601 

Artexxion: Corporate OPficera 

Dear MP. Secretary: 

Jcnc 19, 1984 

T: enclose for recording an amendment to the Articles of Incorporation 
of Big Rivers Electric Corporation, 3 Kentucky Corporation, together with our firm's 
check i n  the amouat of $4.00,  

AEter these Articles are recorded, Z should be grateful i f  you would 
send us 2 Certif icate  of Awndment, together with a copy of the amended Articles 
marked a s  f i l e d  in  your o f f i c e .  

Thank you for your he lp .  

Sincerely yours, 

Morton tfolbtook 







. ' 8  :. . 
. .  

4.  
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Sincerely yoursJ 



. -  

. .  - .  

I 



I A T T O R N E Y S  AT L A W  

-.. 
your convenience. 
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AMEND ED 

ARTICLES OF INCORPORATION 
OF * I  

r c BIG RIVERS ELECTRIC CORPORATION 3 . .  

The Board of Directors oE Big Rivers Electric 

Corporation having approved the I amendment of 

the Articles of Incorporation as herein contained at a 

special meeting called for that purpose on June 29, 1998 by 

the margin required by KRS 279.050 and the Members of Big 

Rivers Electric Corpor3tion having approved the 

amendment of the Articles of Incorporation as herein 

contained at a special meeting called fo r  t h a t  purpose on 

July 10, 1998 by the margin required by IuiS 279.050: 

Pursuant to KRS 279.050, Big R i v e r s  Electric 
Articles 2-X o f  

Corporation does hereby amend its Articles of 

Incorporation in their entirety as follows: 

ARTICLE 1 

The name of the corporation shall be “BIG RIVERS 

ELECTRIC CORPORATION”. 

ARTICLE I1 

The purpose or purposes f o r  which the corporation is 

formed are to promote and encourage the fullest possible use 

of electric energy in the Commonwealth of Kentucky, by 

making electric energy available by praductian, 



transmission, distribution, or by otherwise securing the 

same for inhabitants of and persons, including natural 

persons, firms, associations, corporations, business trusts, 

partnerships and bodies politic and corporate, in rural 

areas of the Commonwealth of Kentucky, at the lowest cost 

consistent with sound business methods and prudent 

management of the business of the corporation and also by 

making available to the said inhabitants and persons, 

including natural persons, firms, associations, 

corporations, business trusts, partnerships and bodies 

politic and corporate, electrical devices, equipment, 

wiring, appliances, fixtures, supplies and machinery 

(including any fixtures or property, or both, which may by 

its use be conducive to a more complete use of electricity 

or electric energy) operated by electricity or electric 

energy, and accounting services, forms and supplies, 

bargaining services, business counsel and advice, 

engineering services, supervisory services, investment 

counsel, general purchasing services of all kinds, and any 

other services that are requested or deemed advisable or 

desirable in the conduct of the business of the corporation 

or in the business of any na'tural persons, firms, 

2 



associations, corporations, business trusts, partnerships 

and bodies politic and corporate, in rural areas of the 

Commonwealth of Kentucky. In addition, the purpose or 

purposes for which the corporation is formed are, without 

limiting the generality of the foregoing: 

(a) to generate, manufacture, purchase, transport, 

acquire and accumulate electric energy for its members and 

I non-members to the extent permitted by the Act under which 

the Corporation is formed and to transmit, distribute, 

furnish, sell, and dispose of such electric energy to its 

members and non-members to the extent permitted by the Act 

under which the Corporation is formed, and to construct, 

. 

erect, purchase, lease as lessee and in any manner acquire, 

own, hold, maintain, operate, sell, dispose of, lease as 

lesEor, exchange and mortgage plants, buildings, works, 

machinery, supplies, apparatus, equipment and electric 

hypothecate and in any manner dispose of franchises, rights, 

3 
I 

transmission and distribution lines or systems necessary, 

convenient or useful fo'r carrying out and accomplishing any 

or all of the foregoing purposes; 

(b) to acquire, own, hold, use, exercise and, to the 

extent permitted by law, to sell, mortgage, pledge, 

.- 



privileges, licenses, rights of way and easements necessary, 

useful or appropriate to accomplish any or all of the 

purposes of the Corporation; 

(c)  to purchase, receive, lease as lessee, or in any 

other manner acquire, own, hold, maintain, use, convey, 

sell, lease as lessor, exchange, mortgage, pledge or 

otherwise dispose of any and all real and personal property 
I 
I or any interest therein necessary, useful or appropriate to 

enable the Corporation to accomplish any or all of its 

purposes ; 

. (d) to assist its members to wire their premises and 

install therein electrical and plumbing appliances, 

fixtures, machinery, supplies, apparatus and equipment of 

any and all kinds and character (including, without limiting 

the generality of the foregoing, such as are applicable to 

I water supply and sewage disposal) and, in connection 

therewith and'for such purposes, to purchase, acquire, 

lease, sell, distribute, install and repair electrical and 

plumbing appliances, fixtures, machinery, supplies, 
I "  

apparatus and equipment of any and all kinds and character 

(including, without limiting the generality of the 

foregoing, such as are applicable to water supply and sewage 

4 



disposal) and to receive, acquire, endorse, pledge, 

guarantee, hypothecate, transfer or otherwise dispose of 

notes and other evidences of indebtedness and all security 

therefor ; 

(e) to borrow money, to make and issue bonds, notes 

and other evidences of indebtedness, secured or unsecured, 

for  monies borrowed or in payment for property acquired, or 

for any of the other objects or purposes of the Corporation; 

to secure the payment of such bonds, notes or other 
I 

evidences of indebtedness by mortgage or mortgages, or deed 

or deeds of trust upon, or by the pledge of or other lien 

upon, any or all of the property, rights, privileges or 

permits of the Corporati~on, wheresoever situated, acquired 

or to be acquired; 

(f) to do and perform, either for itself or its 

members, any and all acts and things, and to have and 

exercise any and all powers, as may be necessary or 

convenient to accomplish any or all of the foregoing 

purposes or as may be permitted'by the Act under which the 

Corporation is formed, and to exercise any of its power 

anywhere. 

5 
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ARTICLE I11 

The principal office of the Corporation shall be 

located at Henderson, Kentucky. 

ARTICLE IV 

The operations of the Corporation may be conducted in 

any state in the United States of America and in such other 

places as may be provided from time to time in the Bylaws of 

the Corporation. 

ARTICLE V 

The number of directors of the Corporation shall be not 

less than five (5) nor more than sixteen (16). Unless 

otherwise provided in the Bylaws, the number of directors 

shall be five (5). 

ARTICLE VI 

The duration of the Corporation is perpetual. 

ARTICLE VII 

Section 1: The Corporation shall have no capital stock 

and the property, rights and interests of each member shall 

be equal. The corporation shall not be authorized to issue 

any non-voting equity securities. 

6 



Sction 2: Any person, firm, corporation, body 

politic, or other organization may become a member in the 

Corporation by: 

(a) paying the membership fee specified in the Bylaws; 

(b) agreeing to purchase from the Corporation electric 

I 

energy as specified in the Bylaws; and 

(c) agreeing to comply with and be bound by these 

articles of incorporation and the Bylaws of the 

Corporation and any amendments thereto, and such 

rules and regulations as may from time to time be 

adopted by the Board of Directors; 

provided, however, that no such firm, person, corporation, 

body politic or other organization shall become a member 

unless and until he or it has been accepted for membership 

section 1: Memhership in the Corporation shall be 

terminated by cessation oE existence, expulsion, or 

withdrawal of a member as provided in the Bylaws of the 

corporation. Subject to any capital credits provision 

by the Board of Directors or the members in the manner 

provided i’n the Bylaws. No person, firm, corporation, body 

politic or other organization may own more than one (1) 

membership in the corporation. 

7 
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contained in the Bylaws, termination of membership in any 

manner shall operate as a release of all right, title and 

interest. of the member in the property and assets of the 

Corporation; provided, however, that such termination of 

membership shall not release the member from the debts or 

liabilities of such member of the Corporation. 

Sect-: The private property of the members of the 

Corporation shall be exempt from execution for the debts of 

the Corporation and no member or incorporator shall be 

individually liable or responsible for any debts or 

liabilities of the Corporation. 

- 5 :  The Bylaws of the Corporation may fix other 

terms and conditions upon which other persons shall be 

admitted t o  and retain membership in the corporation not 

inconsistent with these articles of incorporation or the Act 

under which the Corporation is organized. 

ARTICLE VII . 

The Board of Directors shall have the power to make and 

adopt such rules and regulations not inconsistent with these 

articles of incorporation or the Bylaws of the Corporation 

as it may deem advisable for  the management, administration 

8 
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and regulation of the business and affairs of the 

Corporation. 

ARTICLE IX 

The Corporation may amend, alter, change or repeal any 

provision contained in these Articles of Incorporation in 

the manner now or hereafter prescribed by law. 

ARTICLE X 

No director of the corporation shall be personally 

liable to the corporation or its members for monetary 

damages for breach of his duties as a director, except for 

liability (i) for any transaction in which the director's 

personal financial interest is in conflict with the 

financial interests of the corporation or its members, or 

(iil for acts or omissions not in good faith or which 

involve intentional misconduct or are known to the director 

to be a violation of law, or (iii) for the types of 

liability set forth in KRS 271B.8-330, or (iv)-for any 

transaction from which the director derived an improper 

personal benefit. If the general corporation laws of 

Kentucky are amended after the effective date of this 

article to authorize corporate action further limiting the 

personal liability of directors, then the liability of a 

9 
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director of the corporation shall be limited to the fullest 

extent permitted by such general corporation laws as so 

amended. Any repeal or modification of this Article by the 

members of the corporation shall not adversely affect any 

right or protection of a director of the corporation 

existing at the time of such repeal or modification, 

IN WITNELSS WHEREOF, the Board of Directors of Big 

Rivers Electric Corporation have executed these AMENDED 

ARTICLES OF INCORPORATION of the said Corporation 

for and on behalf of the said Corporation as of this 10th 

day of J u l y ,  1998. 

BIG RIVERS ELECTRIC CORPORATION 

,#Lz/4&/ d i d .  
Sandra B. Wood, Board Chair 

ATTEST: 

Secretary Treasurer 

10 



. .. 

STATE OF KENTUCKY 
COUNTY OF mw) 

SUBSCRIBED AND SWORN TO before me, by Sandra B. Wood 
and Johnny L. Hamrn, t h i s  day of Ju ly ,  1998. 

11 





2005 AMENDMENTS TO CONTRACTS 

DATED AS OF APRIL 1,2005 

BY AND m O N G  

CITY OF ETENDEBSON, KENTUCKY, 

CITY OF EtENDERSON UTILITY COMMISSION, 

BIG RTVERS ELECTRIC CORPORATION, 

wI(E STATION TWO INC., 

AND 

LG&E ENERGY MARKETING INC. 

EXBIIBIT 2 



2005 AMENDMENTS TO CONTRACTS AMONG 
CITY OF EENDERSON, KIENTUCKY, 

CITY OF HENDERSON UTILITY COMNISSION, 
RIG RIVERS ELECTRIC CORPORATION, 

WXE: STATION TWO INC. AND 
LG&E ENERGY MARKETING INC. 

These 2005 AMENDMENTS are entered into as of April 1 , 2005, (the “2005 

Amendments to Contracts”) by and among the City of Henderson, Kentucky, a municipal 

corporation and a city of the second class organized under the laws of the Camonwealth of 

Kentucky, of 222 First Street, Henderson Kentucky, 42420, City of Henderson Utility 

Commission, a public body politic and corporate, organized under Kentucky R.evised Statutes, 

Section 96.530 and related statutes, of 100 Fifth Street, Henderson, Kentucky 42420 (said City 

and Commission being referred to collectively as “City”), Big Rivers Electric Corporation, a 

rural electric cooperative corporation organized under Chapter 279 of the Kentucky Revised 

Statutes, P.O. Box 24,201 Third Street, Henderson, Kentucky 42420 (“Big Rivers”), RKE 

Station Two Inc., a Kentucky corporation of 145 North Main Street, Henderson, Kentucky 

42420 (‘WKE’), and L,G&E Energy Marketing Inc., an Oklahoma corporation of 220 West 

Main Street, Louisville, Kentucky 40202 (“LEM’) (collectively, the “Parties”). 

WITNEXSETH 

WHEREAS, (a) the City, Big Rivers, WKE (as assignee of Big Rivers) and LEM 

(as assignee of WISE) are parties to a Power Sales Contract, as amended (the “Power Sales 

Contract”) (WKE and LEM being parties with joint rights, interests and obligations under the 

Power Sales Contract are referred to jointly herein as WKE/LEM), the City, Big Rivers and 

WKE (as assignee of Big Rivers) are parties to a Power Plant Construction and Operation 

Agreement, as amended (the “Construction and Operation Agreement”) and the City, Big Rivers 

45432730.6 (NY1:862202.14) 



and WKE (as assignee of Big Rivers) are parties to a Joint Facilities Agreement, as amended (the 

“Joint Facilities Agreement”), each dated as of August 1 1970, (the “Power Sales Contract”, the 

“Construction and Operation Agreement” and the “Joint Facilities Agreement” collectively 

referred to as the “Agreements”); (b) the Parties are also among the parties to the Station Two 

Agreement (as hereinafter defined); and (c) certain of the Parties are also parties to various other 

agreements relating to the City’s Station Two Electric Generating Plant (“Station Two”, as 

hereinafter defined) located at a site on the Green River in Henderson County, Kentucky; 

WHEREAS, pursuant to the Station Two Agreement, Big Rivers assigned to 

MTKE certain of its rights, title and interests under the Agreements and WKE assumed certain of 

the obligations of Big Rivers under the Agreements, and pursuant to an Assignment and 

Assumption Agreement and Bill of Sale (the “Assignment and Assumption Agreement”), dated 

as of July 14, 1998 (but effective upon the “Closing’y on the “Effective Date”, each as defined in 

the Station Two Agreement), WKE assigned and transferred to LEM and LEM accepted and 

assumed, the rights and obligations of WKE under the Power Sales Contract and certain of the 

rights and obligations of W E  under the Station Two Agreement; 

WHEREAS, the Parties agreed that Station Two should be equipped with a 

selective catalytic reduction system by May, 2004 so as to comply with applicable provisions of 

the Federal Environmental Protection Agency’s 1998 NOx SIP Call (63 Fed. Reg. 57356), which 

was promulgated pursuant to Section 110 of the Clean Air Act, 42 U.S.C. 7410, and 

implemented in Kentucky by Regulation 401 KAR 5 1 : 160 (such NOx SIP Call, as implemented 

in Kentucky and in effect on the date of these 2005 Amendments to Contracts, being herein 

referred to as the “Current NOx SIP Regulations”); 

“145432730.6 (:862202.14) 2 



WHEREAS, the City engaged the services of Burns & McDonnell Engineering 

Company (‘‘Bums & McDonnell”) of Kansas City, Missouri to provide consulting engineering 

services in connection with the selective catalytic reduction system, including assisting the City 

in the preparation of bidding specifications so as to facilitate the City’s receipt of public bids for 

the design, acquisition, construction, installation, start-up and testing of the selective catalytic 

reduction system, and has engaged legal counsel and financial advisors to assist the City in 

obtaining financing for its share of the costs of design, acquisition, construction, installation, 

start-up and testing of such system; 

WHEREAS, WKE and/or LEM intend to fund its share (determined as 

hereinafter provided) of the costs and expenses associated with the design, acquisition, 

construction, installation, start-up and testing of the selective catalytic reduction system; 

WHEREAS, Burns & McDonnell detennined that in order to meet the 

aforementioned Federal and Kentucky regulations for NOx removal at Unit 6 of the City’s 

Station One Power Plant (“City’s Station One Power Plant”, as hereinafter defined) and Station 

Two without modifying IJnit 6 of the City’s Station One Power Plant and without purchasing 

NOx allowances or credits, the City would be required to install at Station Two a selective 

catalytic reduction system capable of removing 75% of the NOx emissions fiom the Station Two 

boilers; 

WE€EREAS, at the request of v(rKE and Rig Rivers, the City has installed a 

selective catalytic reduction system at Station Two having 90% NOx removal capability (the 

“Station Two SCR System” as hereinafter defined), whereby WISE and Big Rivers can utilize the 

NOx removal capability of the Station Two SCR System in excess of that required for 

NY145432730.6 (:862202.14) 3 



compliance by Station Two and Unit 6 of the City’s Station One Power Plant (subject to the 

limitations on the City’s Station One Power Plant provided for herein) in order to meet wK_E’s 

and Big Rivers’ NOx removal requirements for their other power plants, and WI(E/LEM and Big 

Rivers are willing to pay for the incremental capital, operating and maintenance and renewal and 

replacement costs to be incurred SO as to provide and operate and maintain the Station Two SCR 

System at a 90% removal efficiency rather than a 75% removal efficiency (in the case of 

WKE/I,EM, until the expiration or termination of the Station Two Agreement), upon and subject 

to the terms and conditions set forth in these 2005 Amendments to Contracts and in the 

“Amendatory Station Two Agreement” as hereinafter defined; 

WHEXEAS, the Parties (other than Big Rivers), together with certain other 

affiliates of WKE, have entered into the Agreement for Interim Funding Station Two SCR 

System, dated May 7,2002, as amended by the First Amendment to Agreement for Interim 

Funding Station Two SCR System dated as of April 1 , 2005 (the “Interim Funding Agreement”) 

in order to provide for the funding of SCR Capital Costs and certain operations and maintenance 

costs and expenses associated with the Station Two SCR System, in each case pending the 

completion, execution, delivery and effectiveness of these 2005 Amendments to Contracts and of 

the Amendatory Station Two Agreement; and 

WHEREAS, the Parties hereto desire to mend the Power Sales Contract, the 

Construction and Operation Agreement and the Joint Facilities Agreement, as herein provided, in 

order to accommodate the design, acquisition, construction, installation, start-up, testing, use, 

operation, maintenance and h d i n g  of the Station Two SCR System, and in order to implement 

an equitable allocation of the Allotted Allowances in light of the parties’ respective cantributions 

toward the costs of the Station Two SCR System. 

NY145432730.6 (362202.14) 4 



NOW, THEREFORE, in order to comply with the Current NOx SIP Regulations 

by providing for the funding, design, acquisition, construction, installation, operation and 

maintenance of the Station ‘Two SCR System as a part of Station Two, and to provide for certain 

other matters related to Station Two, and in consideration of the mutual covenants herein 

contained, it is stipulated, covenanted and agreed by and among the Parties hereto that the 

Agreements shall be amended and supplemented as follows effective as and when expressly 

provided in Section 601 of these 2005 Amendments to Contracts (but not before). 

I. CERTAIN DEFINED TERMS IN THE AGREEMENTS 

Section 101 “Station Two” as defined in Section 2.2 of the Power Sales 

Contract and Section 2.2 of the Construction and Operation Agreement and as used in the 

Joint Facilities Agreement is redefined to read as follows: 

“Station Two: City’s 350-megawatt generating station (rated on 

the date of the 2005 Amendments to Contracts at 312 IvlW net send 

out capability), located at a site on the Green River in Henderson 

County, Kentucky, and, to the extent furnished and owned by City, 

all auxiliary facilities, joint use facilities and related facilities, 

renewals, replacements, additions, expansions and improvements 

thereto, including the Station Two FGD System added thereto and 

the Station Two SCR System, but excluding the City’s 

Transmission and Transformation Facilities as herein defined, and 

excluding facilities furnished and owned by Big Rivers. The 

location of Station Two, including the Station Two SCR System, is 

NY145432730.6 ($62202.14) 5 



shown in Exhibit A1 to the Power Sales Contract and the 

Construction and Operation Agreement (as added by the 2005 

Amendments to Contracts) attached hereto and reference is made 

to Exhibits 1 and 2 of the Cross-Grants of Rights of Access and 

Easements, dated July 20, 1993, by the City and Big Rivers for the 

location of the Station Two FGD System and the joint use and 

related facilities with respect to Station Two as owned by the City, 

and those furnished and owned by Big Rivers. 

Section 102 The terms “Station Two Bonds” or “Bonds” as used in the 

Agreements and defined in Section 2.9 of the Power Sales Contract and Section 2.9 of the 

Construction and Operation Agreement are redefined to read as follows: 

“Station Two Bonds” or “Bonds” shall mean bonds, if any, 

authorized and issued by the City subsequent ta the date of the 

2005 Amendments to Contracts, with the prior written approval of 

Big Rivers (and, during the term of the Station Two Agreement, of 

W E  and LEM), in order to finance any major repairs, renewals or 

replacements of Station Two or major additions or improvements 

thereto; provided, that the Station Two Bonds or Bonds shall not 

be deemed to include: (a) the City’s Electric Light and Power 

Refimding Revenue Bonds, Station Two Series, Dated as of March 

1 , 1973 (which bonds have been paid, defeased or redeemed prior 

to the date hereof); or (b) any other bonds or other evidences of 

indebtedness issued by or for the City, or otherwise guaranteed or 
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secured by the City or its assets or properties, including its 

municipal electric system, for the purpose of financing or funding 

only the City’s share or any portion thereof of any costs or 

expenses associated with the Station Two SCR System or Station 

Two. 

Section 103 “Bond Ordinance” as defined in Section 2.8 of the Construction 

and Operation Agreement and Section 2.8 of the Power Sales Contract is redefined to read as 

follows: 

“Bond Ordinance” shall mean any bond ordinance or any 

supplements or amendments to a bond ordinance, adopted by the 

City subsequent to the date of the 2005 Amendments to Contracts 

authorizing any Station Two Bonds, which ordinance and each 

such supplement and amendment shall have received the written 

approval of Big Rivers (and, if adopted during the term of the 

Station Two Agreement, WKE and LEM). 

Section 104 Section 2 of the Power Sales Contract and Section 2 of the 

Construction and Operation Agreement are amended by adding thereto the following: 

“2.12 “Actual Station Two Generation Share” shall mean, for a 

NOx Season (or a portion thereof), with respect to the City or Big 

Rivers (or WKELEM as assignee of Big Rivers), respectively, the 

net energy (Mw hrs) actually generated by Station Two and taken 

by the City or Big Rivers (or WKE/LEM, as assignee of Big 
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Rivers), as the case may be, for such NOx Season (or portion 

thereof) divided by the Actual Net Station Two Generation for 

such NOx Season (or portion thereof). 

2.13 “Actual Hours In NOx Season’’ shall mean, for a NOx 

Season (or a portion thereof), the product of the number of days in 

such NOx Season (or portion thereof) multiplied by 24. 

2.14 “Actual Net Station Two Generation” shall mean, for a NOx 

Season (or a portion thereof), the total amount of net energy (MW 

hrs) actually generated by both generating units of Station Two 

during such NOx Season (or portion thereof). 

“2.15 “Allocable SCR Costs” shall mean, (A) with respect to 

capacity charges for a Monthly Billing Period payable by Big 

Rivers (or by WKE/LEM as Big Rivers’ assignee) pursuant to 

Section 6 of the Power Sales Contract: (i) the SCR Ammonia Costs 

for such Monthly Billing Period as allocated to Big Rivers (or 

WKE/LEM as Big Rivers’ assignee) in accordance with Section 

6.2 (a) of the Power Sales Contract, and (ii) the portion of the SCR 

Catalyst Acquisition Costs for such Monthly Billing Period as 

allocated to Big Rivers in accordance with Section 6.2(b) of the 

Power Sales Contract, or (R) with respect to the capacity charges 

for a Contract Year, the aggregate of the SCR Ammonia Costs for 

such Contract Year and the SCR Catalyst Acquisition Costs with 
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respect to a Catalyst Layer acquired during such Contract Year. 

Allocable SCR Costs shall not include any SCR Capital Costs. 

2.16 “Allotted Allowances” shall mean, for a NOx Season, the 

NOx allowances and emission credits allotted to Station Two 

pursuant to the applicable Federal and Kentucky NOx Regulations 

for such NOx Season. 

2.17 “Alternate Fuel” shall mean, with respect to a particular 

Catalyst Layer, fuel that (a) does not qualify as Base Coal, (b) is 

designated by a Party to be used in connection with such Catalyst 

Layer as provided in the contract with the vendor of such Catalyst 

Layer, and (c) is permitted to be used by that Party without 

rendering ineffective (in whole or in part) or materially adversely 

affecting the vendor’s guarantee or warranty with respect to that 

Catalyst Layer set forth in such vendor contract. 

2.1 8 “Alternate Fuel Differential Amount” shall mean, with 

respect to a particular Catalyst Layer, the amount of the differential 

with respect to the purchase price of such Catalyst Layer, as set 

forth in the successful bid by the vendor of such Catalyst Layer, 

attributable to any designation by Rig Rivers (or WKE/LEM as 

Big Rivers’ assignee) or the City of its use of Alternate Fuel with 

respect to such Catalyst Layer. 

2.19 “Amendatory Station Two Agreement” shall mean the 

NY145432730.6 (:862202.14) 9 



Amendatory Agreement, dated as of April 1,2005, mong the 

City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp. 

and W E  Corp., but only to the extent that agreement shall have 

become effective and enforceable in accordance with its terms. 

2.20 “Average Station Two Capacity Share” shall mean, for a 

NOx Season, with respect to the City or Big Rivers (or WKE/LEM 

as assignee of Big Rivers), respectively, (i) in the event that the 

City’s or Big Rivers’ (or WKE’s or LEM’s, as assignee of Big 

Rivers), as the case may be, share of Total Capacity (determined as 

provided in Section 3 of the Power Sales Contract) changes during 

such NOx Season, the decimal share (rounded to 4 places) of Total 

Capacity obtained by dividing (A) the sum of (x) the product 

obtained by multiplying the number of M W s  of the City’s or Big 

Rivers’ (or WKE’s or LEM’s, as assignee of Big Rivers), as the 

case may be, share of such Total Capacity by the number of days 

in the period of such NOx Season during which such share shall be 

in effect and (y) the product obtained by multiplying the number of 

M W s  of the City’s or Big Rivers’ (or WKE’s or LEM’s, as 

assignee of Big Rivers), as the case may be, share of such Total 

Capacity in effect for the other period of such NOx Season by the 

number of days in such period, by (B) the product obtained by 

multiplying the number of MWs of the Total Capacity for such 

NOx Season by the number of days in such NOx Season; or (ii) in 
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the event that the City’s or Big Rivers’ (or WKE’s or LEM’s, as 

assignee of Big Rivers), as the case may be, share of Total 

Capacity (determined as provided in Section 3 of the Power Sales 

Contract) does not change during such NOx Season, the City’s or 

Big Rivers’ (or WKE’s or LEM’s, as assignee of Big Rivers), as 

the case may be, decimal share of such Total Capacity for such 

NOx Season. 

2.21 “Base Coal” shall mean coal having specifications falling 

within the ranges set forth on Exhibit A2 attached hereto. 

2.22 “Base NOx Removal” shall mean, for a NOx Season, a 

removal of 75% of the Station Two SCR Inlet NOx Tons during 

such NOx Season through the use of the Station Two SCR System. 

2.23 “Big Rivers’ Creditors’ Subordination Agreement” shall 

mean the Agreement dated as of April 1 , 2005, among Big Rivers 

and the United States of America, acting through the Administrator 

of the Rural Utilities Service, Ambac Assurance Corporation, the 

National Rural Utilities Cooperative Finance Corporation, Credit 

Suisse First Boston, acting by and through its New York Branch, 

US Bank National Association, as trustee under the Trust Indenture 

dated as of August 1 , 200 1 , h b a c  Credit Products, LLC, 

Bluegrass Leasing, Fleet Real Estate, Inc., AME Investments, 

LLC, CoBank, ACB, AME Asset Funding, LLC, AMBAC Credit 
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Products, LLC, the City of Henderson, Kentucky, the City of 

Henderson Utility Commission, Western Kentucky Energy Corp., 

WKE Station Two, Inc., LG&E Energy Marketing Inc., WKE 

Corp., and PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3 

Statutory Trust, FBR- 1 Statutory Trust, FBR-2 Statutory Trust, 

PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-1 OP Statutory Trust and FBR-2 OP 

Statutory Trust, in each case, acting through State Street Bank and 

Trust Company, National Association as the same may be 

amended in accordance with its terms. 

2.24 “Big Rivers’ Easement” shall mean the Grant of Rights and 

of Easements, dated as of April 1,2005, between and among Big 

Rivers, Western Kentucky Energy Corp. and the City as the same 

may be amended in accordance with its terms. 

2.25 “Catalyst Failure” shall mean, with respect ta a particular 

Catalyst Layer, the failure of such Catalyst Layer to meet the 

Guaranteed Life Cycle (as defined in Exhibit E to the Power Sales 

Contract as added by the 2005 Amendments to Contracts and 

attached hereto) thereof due to the use of fuel having 

characteristics not permitted to be used without rendering 

ineffective (in whole or in part) or materially adversely affecting 

the guarantee or warranty of the vendor of such Catalyst Layer. 
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2.26 “Catalyst Layer” shall mean the initial third layer of catalyst 

to be installed in the Station Two SCR System at a time subsequent 

to the effectiveness of all provisions of the 2005 Amendments to 

Contracts, and each replacement layer of catalyst to be installed in 

the Station Two SCR System. 

2.27 “Catalyst Refund Payment” shall mean, with respect to a 

Party and a particular Catalyst Layer, the r e h d  payment by such 

Party with respect to such Catalyst Layer provided for in Section 

IV of Exhibit E to the Power Sales Contract (as added by the 2005 

Amendments to Contracts and attached hereto) and payable in 

accordance with Section 6.8 of the Power Sales Contract. 

2.28 “City Actual Load Factor” shall mean, for a NOx Season, the 

net energy (in MWh) actually generated by Station Two and taken 

by the City for such NOx Season, divided by the product obtained 

by multiplying (i) the Actual Hours In NOx Season for such NOx 

Season by (ii) the product of the Total Capacity multiplied by the 

City’s Average Station Two Capacity Share for such NQx Season. 

2.29 “City Excess Allowances” shall mean, for any NOx Season 

with respect to which there shall be a City Reduction Generation 

Amount (it being understood that there shall be no City Excess 

Allowances in the event there is no City Reduction Generation 

Amount for the relevant NOx Season), the product obtained by 
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multiplying the City Reduction Generation Amount for such NOx 

Season by a fraction (i) the numerator of which is the number of 

Station Two Allocated Allowances for such NOx Season that 

would have been required to comply with applicable Federal and 

Kentucky NOx Regulations if the Station Two Stack NOx 

Emissions for such NOx Season had been in an amount that would 

have resulted from the application of the SCR Design NOx 

Removal to the Station Two SCR Inlet NOx Tons for such NOx 

Season and (ii) the denominator of which is the net energy (MWh) 

actually generated by Station Two for such NOx Season. 

Notwithstanding the forgoing, in the event of a complete outage of 

both generating units of Station Two throughout such NOx Season, 

the City’s Excess Allowances for such NOx Season would equal 

the City’s Average Station Two Capacity Share for such NOx 

Season of the lesser of (A) all Allotted Allowances for that NOx 

Season or (B) the number of Station Two Allocated Allowances 

for that NOx Season required so that 85% of the Station Two Stack 

NOx Emissians that would result by multiplying the Station Two 

Standard SCR Inlet NOx Tons by one (1) minus the SCR Design 

NOx Removal would comply with the applicable Federal and 

Kentucky NOx Regulations. 

2.30 “City Reduction Generation Amount’’ shall mean (and shall 

only have relevance), for any NOx Season with respect to which 
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the City Actual Load Factor is less than the City Standard Load 

Factor for such NOx Season, an amount of Station Two generation 

(Mw hrs) equal to (i) 85% of the maximum amount of generatian 

(Mw hrs) associated with the City’s Average Station Two 

Capacity Share of the Total Capacity for such NOx Season 

multiplied by (ii) the decimal obtained by dividing (x) the 

difference between the City Standard Load Factor for such NOx 

Season and the City Actual Load Factor for such NOx Season, by 

(y) the City Standard Load Factor for such NOx Season. 

2.3 1 “City’s Station One Power Plant” shall mean the City’s 

Station One Electric Generating Plant located on a site on the Ohio 

River in Henderson, Kentucky, consisting of Unit 1 with a 

nameplate rating of 1,230 kW; Unit 2 with a nmeplate rating of 

1,230 kW; ‘CJnit 3 with a nameplate rating of 5,000 kW; Unit 4 

with a nameplate rating of 5,000 kW; Unit 5 with a nameplate 

rating of 12,650 kW; and Unit 6 with a nameplate rating of 29,091 

kW (and for purposes of the 2005 Amendments to Contracts, a 

rated net capacity (after station use) of 26 MW. 

2.32 “City’s Station One Rated Capacity” shall mean the rated net 

capacity (after station use) of Unit 6 of the City’s Station One 

Power Plant as of the date of the 2005 Amendments to Contracts, 

which the Parties agree is 26MW, together with the energy 

associated with such rated capacity. 
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2.33 “City Standard Load Factor” shall mean, for any NOx 

Season, 85%. 

2.34 “Construction and Operation Agreement” shall mean the 

Power Plant Construction and Operation Agreement, dated August 

1 , 1970, as mended, among the City, Big Rivers and WKE (as 

assignee of Big Rivers). 

2.35 “Federal and Kentucky NOx Regulations” shall mean the 

Current NOx SIP Regulations, as the same may be hereafter 

approved, modified or Supplemented by regulations or other action 

of the Federal Environmental Protection Agency, including, 

without limitation, any modification that results in a reduction or 

an increase in the NOx allawances or emission credits allotted to 

Station Two or Unit 6 of the City’s Station One Power Plant, or 

otherwise amended, modified or supplemented, and shall include 

any laws, rules or regulations enacted, issued or adopted in lieu of 

any of the foregoing, but only to the extent they regulate or restrict 

NOx emissions. 

2.36 “Guarantor’s Consent and Acknawledgement” shall mean the 

Consent and Acknowledgement dated as of April 1,2005, by 

LG&E Energy LLC (successor by merger with LG&E Energy 

COT.)., as Guarantor under the Guarantee Agreement [Station 

Two Obligations], dated July 15, 1998, by and among LG&E 
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Energy LLC., the City of Henderson and the City of Henderson 

Utility Commission. 

2.37 “Index Rate” shall mean 5%. 

2.38 ‘WOx Season” shall mean that period during each year that is 

defined as the “NOx Season” for such year under applicable 

Federal and Kentucky NOx Regulations and shall be deemed to 

include any applicable portion of a NOx Season. Reference to a 

NOx Season for a Contract Year shall mean the period consisting 

of those months of the Contract Year included within such NOx 

Season, and in the event that a Contract Year includes portions of 

two separate NOx Seasons, shall mean the periods that consist of 

those months of the Contract Year within each such portion of 

each NOx Season within such Contract Year. 

2.39 “Outstanding” as used with respect to any Station Two 

Bonds, shall have the same meaning as set forth for such term in 

the Bond Ordinance authorizing such Station Two Bonds. 

2.40 “Reagents” shall mean (i) the lime used in operation of the 

Station Two Flue Gas Desulfurization System and (ii) such other 

minerals, materials, supplies or substances for Station Two that the 

parties to the Power Sales Contract may determine to constitute a 

“Reagent”, such determination to be evidenced by a written 

instnunent which shall set forth the basis on which Big Rivers and 
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the City (or WKE/LEM as applicable) shall each supply such 

Reagent. 

2.41 “SCR Amrnonia Costs” shall mean, (A) with respect to 

capacity charges for a Monthly Billing Period payable by Big 

Rivers (or WKX/LEM as Big Rivers’ assignee) pursuant to Section 

6 of the Power Sales Contract, the costs of the ammonia used in the 

operation of the Station Two SCR System as allocated to Rig 

Rivers (or WXE/LEM as Big Rivers’ assignee) in accordance with 

Section 6.2(a) of the Power Sales Contract for such Monthly 

Billing Period (other than casts for ammonia for the initial start-up 

and testing of the Station Two SCR Systern, which are treated as 

SCR Capital Costs), including, without limitation, storage and 

handling costs allocable to such ammonia, or (B) with respect to 

capacity charges for a Contract Year, the aggregate of such costs of 

the ammonia used in the operation of the Station Two SCR System 

during such Contract Year. 

2.42 “SCR Amortized Capital Cost per h4W” shall mean, for the 

initial Contract Year beginning June 1,2004 and for each of the 

next nineteen (19) Contract Years following such initial Contract 

Year, (i) an amount equal to the annual debt service that would 

accrue during such Contract Year with respect to a bond issue in a 

principal amount equal to the total mount of SCR Capital Costs 

(exclusive of the SCR Capital Overcontrol Amount and the mount 
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of $123,584 attributable to the use of Alternate Fuel with respect to 

the two initial catalyst layers of the Station Two SCR System by 

WKE/LEM or Big Rivers) bearing interest at a rate equal to the 

Index Rate, payable over 20 years with level annual debt service, 

divided by (ii) the number of W s  of the Total Capacity of Station 

Two as determined for such Contract Year pursuant to Section 3.6 

of the Power Sales Contract. 

2.43 “SCR Capital Costs” shall mean all capitalized costs and 

expenses associated with the original design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System (exclusive of the SCR Capital Overcontrol Amount 

and the amount of $123,584 attributable to the use of Alternate 

Fuel with respect to the two initial catalyst layers of the Station 

Two SCR System by JVISE/LEM or Big Rivers), including 

applicable out-of-pocket costs of the Parties as provided in Section 

4.20(e) of the Construction and Operation Agreement, and 

including the costs thereof payable pursuant to the Interim Funding 

Agreement, whether fbnded by the City, Big Rivers or w?(E, and 

including the costs of the catalyst initially installed with respect to 

the Station Two SCR System and the ammonia supplies required 

for initial start-up and testing of the Station Two SCR System. 

2.44 “SCR Capital Cost Share” shall mean, in the case of Big 

Rivers (or WKE as Big Rivers’ assignee) 0.6955 and, in the case of 
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the City, 0.3045. 

2.45 “SCR Capital Overcontrol A m ~ ~ n t ”  shall mean the 

difference (which the Parties agree is $778,435), based on the 

public bids received by the City with respect to the SCR Contract 

for the design, acquisition, construction, installation, start-up and 

testing of the Station Two SCR System, between (i) the amount of 

the lowest bid acceptable to the Parties for the components of a 

selective catalytic reduction system of Station Two capable of 

removing 75% of the Station Two NOx emissions assuming the 

use of Base Coal, and (ii) the amount of the bid in fact accepted by 

the City with the consent of the other Parties for the components of 

the Station Two SCR System capable of removing 90% of the 

Station Two NOx emissions assuming the use of Base Coal, as 

such difference (that is, the $778,435) shall be adjusted to give 

effect to any change orders approved by the Parties and provided 

to the contractor under the SCR Contract, assuming that the 

amount of each such change order shall be allocated to the 75% 

NOx removal capability system and the Station Two SCR System, 

respectively, in the same proportion as (x) the amount of such bid 

acceptable with respect to the 75% NOx removal system bears to 

(y) the amount of such bid in fact accepted with respect to the 

Station Two SCR System (it being agreed by the Parties that in the 

case of each change order such adjustment (whether an increase or 
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a decrease) to the “SCR Capital Overcontrol Amount” shall be 

equal to 2.22% of the increase or decrease in the contract price 

given effect by such change order). 

2.46 “SCR Catalyst Acquisition Costs” shall mean, with respect to 

a Catalyst Layer, (A) with respect to capacity charges for any 

Monthly Billing Period payable by Big Rivers (or WKE/LEM as 

Big Rivers’ assignee) pursuant to Section 6 of the Power Sales 

Contract, the portion of the purchase price for such Catalyst Layer, 

the relevant Alternate Fuel Differential Amount (if any) with 

respect to that Catalyst Layer, and the portion of the cost of 

materials and labor associated with the installation of such Catalyst 

Layer and the costs of removal and disposal of the catalyst layer 

being replaced by such Catalyst Layer (if any), provided that such 

removal and disposal costs shall be offset as provided in Section 

6.9 of the Power Sales Contract (as added by the 2005 

Amendments to Contracts) by any amount received in connection 

with the sale or disposal of such catalyst layer being replaced, in 

each case as allocated for such Monthly Billing Period to Big 

Rivers (or WKE/LEM as assignee of Big Rivers) pursuant to 

Section 6.2(b) of the Power Sales Contract, or (B) with respect to 

capacity charges for a Contract Year, the aggregate of the 

purchase price for such Catalyst Layer, any Alternate Fuel 

Differential Amount (regardless of the Party responsible for the 
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same) and the other costs of such Catalyst Layer, including the 

costs of removal and disposal of the catalyst layer being replaced, 

as incurred during such Contract Year, provided that such removal 

and disposal costs shall be offset as provided in Section 6.9 of the 

Power Sales Contract (as added by the 2005 Amendments to 

Contracts) by any amount received in connection with the sale or 

disposal of such catalyst layer being replaced. SCR Catalyst 

Acquisition Costs shall not include costs of operation or 

maintenance of an installed Catalyst Layer or, except as otherwise 

provided in Section N(D) of Exhibit E to the Power Sales 

Contract (as added by the 2005 Amendments to Contracts and 

attached hereto), costs of a Catalyst Dispute Resolution Procedure 

(as defined in the aforesaid Exhibit E), all of which costs shall 

constitute costs associated with the operation and maintenance of 

Station Two under Section 6.3 of the Power Sales Contract. SCR 

Catalyst Acquisition Costs shall not include any SCR Capital 

Costs. 

2.47 “SCR Contract” shall mean the (i) Contract SCR-01 SCR 

Equipment and Erection, dated as of July 9,2002, entered into by 

the City with the successful bidder, as the same may be amended 

with the prior written consent of Big Rivers and, during the term of 

the Station Two Agreement, M E ,  and (ii) the Contract SCR-02 

Foundation, dated October 7,2002, entered into by the City and 
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the successfiil bidder, as the same may be amended with the prior 

written consent of Big Rivers and, during the term of the Station 

Two Agreement, WKE. 

2.48 “SCR Design NOx Removal” shall mean .90. 

2.49 “Station One Unit 6 Allotted Allowance” shall mean, for a 

NOx Season, the NOx allowances and emissions credits allotted to 

Unit 6 of the City’s Station One Power Plant pursuant to the 

applicable Federal and Kentucky NOx Regulations for such NOx 

Season. 

2.50 “Station One Unit 6 Stack NOx Emissions” shall mean, for a 

NOx Season, the amount of NOx emissions from Unit 6 of the 

City’s Station One Power Plant corresponding with the actual 

generation of energy by Unit 6 during such NOx Season (but in no 

event greater than the NOx emissions associated with the use and 

operation of IJnit 6 of the City’s Station One Power Plant at the 

City’s Station One Power Plant Rated Capacity plus three (3) MWs 

of station use), as measured by the Station One Unit 6 Certified 

Continuous Emissions Monitoring System. 

2.5 1 “Station Two Agreement” shall mean the Agreement and 

Amendments to Agreements, dated as of July 15, 1998, among the 

City, Big Rivers, W E ,  LEM, Western Kentucky Energy Corp. 

and ‘WKE Corp., as heretofore amended and as amended by the 
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Amendatory Station Two Agreement, and as may hereafter be 

amended in accordance with its terms. 

2.52 “Station Two Allocated Allowances” shall mean, for a NOx Season, 

r of Allotted Allowances required for ke Station Two Stack 

ng such NOx Season to be in co 

ns. cable Federal and Kentucky M 

o SCR inlet NOx t 

by the inlet NOx duct monitors or calculated by m a1 agreement in the 

e inlet NOx duct monitors are not monitoring or hc t ion ing  

properly or sufficiently to calculate to Station Two SCR Inlet NOx Tons. 

2.54 “Station Two SCR System” shall mean the selective catalytic 

retluc t r U  installed at, 

and operated solely in connection with, Station Two, designed to proyide 

at least a 90% dontinuous NOX r 

and meeting design specifications, cost 

lity during normal uses, 

nably satisfactory to the Pakies, which systeIfz 

of its initial commercial Operation, among other related or supporting 

components and facilities, the equipment and components identified on 

xhibit B to the Power Sales Contract and the 

Agreement (as added by the 2005 Amendments to Contracts) attached 

hereto and made a part hereof. 
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2.55 “Station Two Stack NOx Emissions” shall mean, for a NQx 

Season, the amount of the Station Two NOx emissions as 

measured by the Station Two Certified Continuous Emissions 

Monitoring Systems pursuant to the applicable Federal and 

Kentucky NOx Regulations. 

2.56 “Station Two Standard SCR Inlet NOx Tons” shall mean, for 

a NOx Season, 2,800 NOx tons. 

2.57 “Total Capacity” shall mean, with respect to Station Two, the 

Total Capacity as defined in Section 3.6 of the Power Sales 

Contract. 

TI. CONSTRUCTION AND OPERATION AGREEMENT 

Section 20 1 Section 3 of the Construction and Operation Agreement is 

amended by adding thereto the following: 

“3.3 Big Rivers will transfer and convey to the City easements on 

land lying adjacent to the Station Two plant site in order to permit 

the construction, operation and maintenance thereon of certain 

portions of the Station Two SCR System, including the SCR 

reactors and the ammonia storage facility, and the auxiliary 

building, together with any additional rights and easements to the 

City required for the construction, operation, maintenance and 

removal of auxiliary facilities required in connection therewith and 

for access thereto, all in accordance with the Big Rivers’ 
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Easement. 

Section 202 Section 4 of the Construction and Operation Agreement is 

amended by adding thereto the following: 

“4.12 The City, with the approval of Big Rivers (and WKE, as 

assignee of Big Rivers), awarded the SCR Contract and such other 

contracts with the selected contractors or vendors of the Station 

Two SCR System as are necessary for the design, acquisition, 

construction, installation, startup and testing of the Station Two 

SCR System, and will diligently pursue under the terms of such 

contracts such design, acquisition, construction, installation, 

startup and testing of the Station Two SCR System consistent with 

prudent utility practices and will perform and discharge its 

obligations under such contracts. Big Rivers (and W, as 

assignee of Big Rivers) and the City agree to coordinate their 

respective use, operation arid maintenance of Station Two so as to 

reasonably facilitate any remaining design, acquisition, 

construction, installation, start-up or testing of the Station Two 

SCR System that may be required following the effectiveness of all 

provisions of the 2005 Amendments to Contracts. The City agrees 

to use its commercially reasonable efforts to cause its vendors and 

contractors to undertake such work in a manner consistent with the 

contracts therefor that minimizes any adverse effects on the use, 

operation and maintenance of Station Two. SCR Capital Costs 

Ny145432730.6 (:862202.14) 26 



shall be funded by the City and WKE (and Big Rivers in the event 

the Station Two Agreement is terminated, subject to the limitations 

set forth in the Agreements), in the manner set forth in Section 

4.20 of the Construction and Operation Agreement. The City shall 

use its commercially reasonable efforts to obtain and maintain the 

necessary permits and other govemental and third-party 

approvals for the design, acquisition, construction, installation, 

start-up, testing, use, operation and maintenance of the Station 

Two SCR System, and Big Rivers (and WKE, as assignee of Big 

Rivers) shall seek any such additional perrnits and approvals as are 

required of it. The Parties hereto agree that they shall use their 

commercially reasonable efforts to operate and maintain Station 

Two so as to comply with the vendor’s recommendations provided 

in the SCR Contract as to the Station Two SCR System, or as 

provided in the successful bid for the design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System, in either case with respect to meeting its performance 

guarantees and warranties, except to the extent emergency 

conditions exist which require the operation or maintenance of 

Station Two in a contrary manner. WKFi will obtain and maintain 

adequate builder’s risk insurance, boiler and machinery and other 

insurance required to be maintained by the City under the SCR 

Contract, and the City, Big Rivers and WKE shall be nmed as 
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additional insureds or loss payees (as their interest may appear) as 

provided in the SCR Contract covering the complete construction 

and installation of the Station Two SCR System. Any additional 

cost of such insurance shall be included as part of SCR Capital 

Costs. The City agrees to afford Big Rivers and WKE reasonable 

access to all plans, specifications and contracts for and to furnish 

copies of any required or permitted notices to or from any 

contractor or vendor relating to the design, construction, 

acquisition, installation, start-up, testing, operation and 

maintenance of the Station Two SCR System. The City shall 

obtain the prior written approval of Big Rivers and WKE (which 

approval shall not be unreasonably withheld, conditioned or 

delayed) regarding any material changes to such plans, 

specifications or cantracts and for the approval or acceptance by 

the City pursuant to such contracts of the completion or 

cornmercial operation of any material component or aspect of the 

Station Two SCR System, and shall generally consult with Big 

Rivers and WKE and allow them to reasonably participate in all 

meetings, inspections, tests and audits with such contractors and 

vendors with respect to the design, construction, acquisition, 

installation, start-up and testing of the Station Two SCR System. 

The City shall also obtain the written approval of ‘WKE and Big 

Rivers (such approval not to be unreasonably withheld, 
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conditioned or delayed) prior to any exercise by the City of any 

right that it may have to terminate or suspend any contract with 

any such vendor or contractor relative to the Station Two SCR 

System or to undertake to correct or repair any defective or non- 

conforming work or components thereof that may have been 

undertaken or performed by any vendor or contractor or to 

complete any uncompleted work by such vendor or contractor with 

respect to the Station Two SCR System. 

4.13 The City has employed the services of Burns & McDonnell 

to provide consulting services during the design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System. The City agrees to promptly provide to Big Rivers 

and WKE copies of all reports, analyses and other information that 

may be generated or provided by Burns & McDonnell to the City 

in connection with their consulting services with respect to the 

Station Two SCR System (including, without limitation, those 

generated or provided prior to the effective date of all provisions of 

the 2005 Amendments to Contracts) and agrees to cause such 

consultants to afford Big Rivers and WKE reasonable access to 

their relevant representatives for the purpose of obtaining follow- 

up or additional information regarding their services, the results 

thereof and the Station Two SCR System generally. 

4.14. SCR Ammonia Costs and SCR Catalyst Acquisition Costs 
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will be recorded by Big Rivers (or W E  as assignee of Rig Rivers) 

so as to identify those Costs an a Contract Year and a month by 

month basis, separate and apart from the other costs and expenses 

incurred in the operation and maintenance of Station Two. 

4.15 The City, WKE and Big Rivers have used their respective 

comercially reasonable efforts, consistent with their respective 

obligations under the 2005 Amendments to Contracts, so that the 

design, acquisition, construction, installation, start-up and testing 

of the Station Two SCR System met the compliance dates with 

respect to NOx emissions required by the Federal and Kentucky 

NOx Regulations applicable thereto, and the reasonable costs of 

such actions (except as otherwise provided in Section 4.20(e) 

below) shall constitute SCR Capital Costs. 

4.16 [Reserved] 

4.17 The Parties agree that all Allotted Allowances for a NOx 

Season (as prorated for any applicable portion of a NOx Season) 

shall be allocated and applied in order of priority as follows 

(absent the written agreement of the City, WKE, LEM and Big 

Rivers to the contrary), and no Party shall be entitled to use (or 

claim any right to use) such Allotted Allowances in a manner 

contrary to such allocation and application nor shall any Party 

cause or instruct the Station Two Designated Representative to use 
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such Allotted Allowances in a manner contrary to such allocation 

and application: 

(a) Such Allotted Allowances shall first be allocated for 

the benefit of the City, WKE and, following the expiration or 

termination of the Station Two Agreement, Big Rivers and applied 

to Station Two Stack NOx Emissions for such NOx Season in an 

amount equal to the Station Two Allocated Allowances for such 

NOx Season. 

(b) Such Allotted Allowances shall next be allocated, but 

only to the extent of the amount remaining after the allocation 

thereof in the amounts provided pursuant to subsection (a) above, 

to and become the property of the City in an amount equal to the 

City Excess Allowances, if any, for such NOx Season. The City 

shall be entitled to use, apply, allocate or dispose of the City 

Excess Allowances allocated pursuant to this subsection (b) in any 

manner and for any purpose deemed appropriate by it (and 

pennissible under applicable laws, rules and regulations), without 

accounting for the same to any other Party. 

(c) Such Allotted Allowances shall next be allocated, but 

only to the extent of the amount remaining after the allocation 

thereof in the amounts provided pursuant to subsection (a) above 

and in the amounts, if any, provided pursuant to subsection (b) 
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above, and applied to the Station One Unit 6 Stack NOx Emissions 

so that, after the application by the City to the Station One Unit 6 

Stack NOx Emissions of an amount of NOx allowances or 

emission credits (fi-om whatever source, but excluding Allotted 

Allowances other than City Excess Allowances) equal to the 

Station One Unit 6 Allotted Allowances for such NOx Season, the 

Station One Unit 6 Stack NOx Emissions for such NOx Season 

will be in compliance with the applicable Federal and Kentucky 

NOx Regulations (it being understood that for the purpose of 

determining the Allotted Allowances (if any) to be allocated 

pursuant to this subsection (c), an amount of NOx allowances and 

emissions credits (from whatever source, but excluding Allotted 

Allowances other than City Excess Allowances) equal to the 

Station One Unit 6 Allotted Allowances for that NOx Season shall 

be deemed to have been first applied to the Station One Unit 6 

Stack NOx Emissions, whether or not the Station One IJnit 6 

Allotted Allowances or any other NOx allowances and emissions 

credits are in fact applied to the Station One Unit 6 Stack NOx 

Emissions); provided that the Allotted Allowances allocated 

pursuant to this subsection (c) shall not exceed 40 allowances or 

emissions credits (it being understood and agreed by the Parties 

that the portion of such 40 allowances or emissions credits not so 

required for the compliance of the Station One Unit 6 Stack NOx 
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Emissions for such NOx Season, after the application of an amount 

of NQx allowances or emissions credits equal to the Station One 

Unit 6 Allotted Allowances for such NOx Season, shall be 

available to WKE or Big Rivers (as applicable) pursuant to 

Subsection (d) below). 

(d) Such Allotted Allowances shall next be allocated, but 

only to the extent of the amount remaining after allocation thereof 

in the amounts provided pursuant to subsection (a) above, and in 

the amounts, if any, provided pursuant to subsections (b) and (c) 

above, to and become property of MrKE and, following the term of 

the Station Two Agreement (and as prorated for any applicable 

portion of a NOx Season), shall be allocated to and become the 

property of Big Rivers. M E  or Big Rivers, as applicable, shall be 

entitled to use, apply, allocate or dispose of such Allotted 

Allowances allocated as provided in this subsection (d) in any 

manner or for any purpose deemed appropriate by it (and 

permissible under applicable laws, rules or regulations), without 

accounting for the same to any other Party, including without 

limitation, using or applying the same in connection with or in 

support of the use or operation of any other power generation 

facilities that are owned or operated by M E  or Big Rivers, as 

applicable, except as otherwise provided in the Amendatory 

Station Two Agreement. The Parties acknowledge that WISE’S 
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right to receive or utilize such Allotted Allowances for NOx 

Seasons (or portions thereof) following the term of the Station Two 

Agreement shall cease upon the expiration or termination of the 

Station Two Agreement, and that Big Rivers' right to receive and 

utilize the same shall thereafter continue throughout the term of the 

Construction and Operation Agreement. 

(e) Exhibit C to the Construction and Operation 

Agreement (as added by the 2005 Amendments to Contracts) 

attached hereto sets forth an example of the calculations pertaining 

to the allocation and application of Allotted Allowances for an 

assumed year in accordance with subsections (a), (b), (c) and (d) 

above. 

( f )  It is understood that in the event Big Rivers (or WKE or 

LEM, as assignee of Big Rivers) exercises its right under Section 

3.8 of the Power Sales Contract to purchase Excess Henderson 

Energy or energy associated with Excess Henderson Capacity 

during any NOx Season, Big Rivers (or WKE or LEM, as assignee 

of Rig Rivers) shall furnish fiom its own sources (which may 

include its Allotted Allowances allocated pursuant to subsection 

(d) above) the emission allowances or credits required SO that when 

applied to the Station Two Stack NOx Emissions resulting fiorn 

the generation of such Excess Henderson Energy ar energy 

associated with such Excess Henderson Capacity, such Station 
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Two Stack NOx Emissions comply with the applicable Federal and 

Kentucky NOx Regulations. It is further understood that in the 

event the Allotted Allowances for a NOx Season, when first 

allocated to the Station Two Stack NOx Emissions for such NOx 

Season as contemplated above, are not sufficient to cause all such 

Station Two Stack NOx Emissions to be in compliance with the 

applicable Federal and Kentucky NOx Regulations, the City and 

Big Rivers (or WKE/LEM, as assignee of Big Rivers) shall be 

responsible for furnishing, in proportion to their respective Actual 

Station Two Generation Shares of the Actual Station Two 

Generation for that NOx Season, the additional NOx emissions 

allowances or credits required so that their remaining Station Two 

Stack NOx Emissions are in compliance with applicable Federal 

and Kentucky NOx Regulations. 

(g) Big Rivers, the City and WKE agree to cooperate with 

one another and to use their respective commercially reasonable 

efforts (in the case of WKE, during the tern of the Station Two 

Agreement only) to effect and implement the allocations 

contemplated above, and to otherwise carry out the intents and 

purposes of this Section 4.17, including without limitation, by 

instructing the Station Two Designated Representative to hold, 

allocate and/or use all Allotted Allowances in a manner consistent 

with the foregoing. To the extent required under the 
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circurnstances, a Party shall execute and deliver to the other 

relevant Party one or more documents of title reasonably required 

to reflect that Party’s ownership of the relevant Allotted 

Allowances as contemplated above, upon the written request of 

that Party. To the extent the City acquires title to or control over 

any Allotted Allowances for a NOx Season in excess of those 

allocated as contemplated in subsections (a), (b) and (c) above, it 

shall assign and transfer (or direct the Station Two Designated 

Representative to assign and transfer) such title to or control over 

the sarne to WE, or, for any NOx Season (or portion thereof) 

following the expiration or termination of the Station Two 

Agreement, to Big Rivers, without any additional consideration 

and free and clear of all liens and encumbrances of any nature. 

The City shall not attempt to make any forward sale or other 

conveyance of any Allotted Allowances (other than any City 

Excess Allowances allocated to it pursuant to subsection (b) 

above), it being understood that all such Allotted Allowances shall 

be used by the City solely in connection with Station Two NOx 

Stack Emissions and the Station One Unit 6 Stack NOx Emissions 

as contemplated in (a), (b) or (c), as applicable, above or shall be 

allocated to WKE or Big Rivers as contemplated in subsection (d) 

above. 

(h) The City agrees to maintain complete and accurate 
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records regarding the allotment under the Federal and Kentucky 

NOx Regulations of NOx allowances and emissions credits to the 

City’s Station One Power Plant, the use of any Allotted 

Allowances for the City’s Station One Power Plant as provided in 

subsection (c) of this Section 4.17, and the City Excess 

Allowances, if any, as allocated pursuant to subsection (b) of this 

Section 4.17. The City agrees to give W E ,  Big Rivers and their 

respective representatives reasonable access &om time to time to 

all such records and to furnish the following infomation for each 

NOx Season to VrKE and Big Rivers, as applicable: (i) on or prior 

to March 1 of each year following each NOx Season, a copy of the 

annual report made by the City’s Station One Power Plant 

Designated Representative to environmental regulatory authorities 

regarding the receipt and disposition of NOx allowances or 

emissions credits pertaining to Unit 6 of the City’s Station One 

Power Plant for such prior NOx Season; and (ii) on or prior to 

January 3 1 of each year following each NOx Season, the following 

information: (x) the number of the NOx allowances or emissions 

credits allotted to Unit 6 of the City’s Station One Power Plant for 

such NOx Season under applicable Federal and Kentucky NOx 

Regulations, (y) the energy (Mwh) generated (including energy 

for station use) by Unit 6 of the City’s Station One Power Plant 

during such NOx Season and (z) the total Station One Unit 6 Stack 
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NOx Emissions during such NOx Season. The City further agrees 

to funzish WKE and Big Rivers, as applicable, copies of any such 

quarterly reports required to be filed by the City’s Station One 

Power Plant Designated Representative with environmental 

regulatory authorities, as well as monthly reports tracking the NOx 

allowance and emissions credit consumption of Unit 6 of the City’s 

Station One Power Plant. The City also agrees to cooperate and 

use its best commercial efforts to provide to WKE and Big Rivers, 

as applicable, and the Station Two Designated Representative, as 

soon as practicable but in any event in a timely manner, any 

infonnation set forth in the second sentence of this subsection that 

is required for the Station Two Designated Representative to 

prepare and file the annual report with environmental regulatory 

authorities regarding the receipt and disposition of Allotted 

Allowances. 

(i) Big Rivers and, during the term of the Statian Two 

Agreement, WKE agree to maintain complete and accurate records 

regarding Allotted Allowances and the allocation and application 

thereof as provided in subsections (a), (b), (c) and (d) of this 

Section 4.17, and agree to give the City and its respective 

representatives reasonable access from time to time to all such 

records. Big Rivers and, during the term of the Station Two 

Agreement, WKE further agree to direct the Station Two 
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Designated Representative to furnish to the City on or prior to 

March 1 of each year following each NOx Season a copy of the 

annual report made by the Station Two Designated Representative 

to environmental regulatory authorities regarding receipt and 

disposition of Allotted Allowances for such prior NOx Season. 

Big Rivers and, during the term of the Station Two Agreement, 

W E  will direct the Station Two Designated Representative to 

cause such report to include infonnation that any Party may 

reasonably request in writing (and with reasonable advance notice) 

and as shall be permissible while maintaining the reports in 

compliance with applicable Federal and Kentucky NOx 

Regulations, including Allotted Allowances balances on hand at 

the beginning and at the end of such NOx Season and the summary 

of receipts and dispositions of Allotted Allowances during such 

NOx Season. WXE and Big Rivers, as applicable, further agree to 

direct the Station Two Designated Representative to furnish to 

each of the other Parties copies of any such quarterly reports to be 

filed by the Station Two Designated Representative with 

environmental regulatory authorities, as well as monthly reports 

tracking the Allotted Allowance consumption. In addition, WIKE 

and Big Rivers, as applicable, agree to cooperate and use their 

respective best comercia1 efforts to provide to the City and the 

Designated Representative for City's Station One Power Plant, as 
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soon as practicable but in any event in a timely manner, any 

information relating to Station Two operation or Allotted 

Allowances required for the Designated Representative for City’s 

Station One Power Plant to prepare and file the annual report with 

environmental regulatory authorities regarding the receipt and 

disposition of NOx allowances and emissions credits with respect 

to City’s Station One Power Plant. 

(i) For purposes of any calculation of the number of 

Allotted Allowances allocated or applied pursuant to this Section 

4.17, the number of Allotted Allowances resulting from such 

calculation shall be rounded, if necessary, to the nearest whole 

number (e.g., 33.67 being rounded up to 34 and 33.34 being 

rounded down to 33) with one half of an Allotted Allowance being 

rounded up. 

4.1 8 The reasonable costs incurred by the Parties in connection 

with obtaining all governmental regulatory approvals and any 

creditors’ consents and approvals required for the Parties’ 

respective execution of or perforrnance of the 2005 Amendments 

to Contracts, the Amendatory Station Two Agreement, the 

Guarantor’s Consent and Acknowledgement, the Big Rivers’ 

Creditors’ Subordination Agreement and the Big Rivers’ Easement 

shall constitute SCR Capital Costs reimbursable as provided in 

Section 4.20(e). 
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4.19 The Parties acknowledge that the City, on the one hand, and 

each of WKE, LEM and Big Rivers, on the other hand, have a 

vested interest in ensuring that the design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System meets certain schedules and that the Station Two SCR 

System performs to stated NOx removal capabilities, all as 

warranted or guaranteed by the relevant bidders, vendors or 

contractors thereof (or as otherwise contemplated in the contract(s) 

with such bidders, vendors or contractors), and that such Parties 

may be damaged by reason of a failure by the Station Two SCR 

System to meet those schedules or warranted or guaranteed 

performance capabilities. In light of those mutual interests the 

parties agree that: 

(1) The City shall diligently pursue (with counsel 

reasonably satisfactory to the Parties) and on behalf of 

the City, M E ,  LEM and Big Rivers as their respective 

interests may appear, on a best commercial efforts 

basis, (i) any and all contractual rights and remedies 

that it may have against any bidder, vendor or 

contractor with respect to the Station Two SCR System 

or any component(s) thereof, or on account of any 

failure of or by that system to meet any of the 

schedules, Performance specifications, criteria or 
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capabilities warranted or guaranteed by such bidder, 

vendor or contractor, or otherwise on account of any 

misrepresentation, breach of warranty or non- 

fulfillment of any covenant or agreement on the part of 

that bidder, vendor or contractor in any manner relating 

to the Station Two SCR System (including without 

limitation, the pursuit of specific performance and any 

liquidated damages or other relief available as a result 

of, or arising by reason of, any such failure, 

misrepresentation, breach or non-fulfillment), and (ii) 

any and all contractual rights and remedies that it may 

have against any provider of a surety, performance or 

other bond with respect to the Station Two SCR System 

on behalf of any such bidder, vendor or contractor; 

The City shall afford WlW, LEM and Big Rivers a 

reasonable opportunity to participate in the City’s 

efforts to pursue its and their respective rights and 

remedies as contemplated in subsection (1) above, 

including the right to promptly receive copies of all 

pleadings and correspondence with the relevant bidder, 

vendor or contractor, or provider of a surety, 

performance or other bond, to attend all hearings and 

settlement discussions with that bidder, vendor or 
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contractor (or its counsel), or provider of a surety, 

performance or other bond (or any counsel thereof), and 

to approve any settlement of the City’s claims against 

that bidder, vendor or contractor, or provider of a 

surety, performance or other bond (which approval 

shall not be unreasonably withheld, conditioned or 

delayed by WKE, LEM or Big Rivers); 

(3) The reasonable costs and expenses incurred by the City, 

W, LEM and Big Rivers in connection with the 

foregoing efforts (“Collection Costs”) shall initially be 

allocated between and promptly funded (or, as 

applicable, reimbursed) by the City and WISE (or, in 

the event the Station Two Agreement shall have expired 

or been terminated, by the City and Big Rivers) on a 

50%/50% basis, with 20% of any amounts so allocated 

to and paid or reimbursed by WKE being promptly 

thereafter reimbursed by Big Rivers to M E  upon its 

written request. To the extent any damages are 

recovered from the relevant bidder, vendor, contractor 

or provider of a surety, performance or other bond, the 

amounts so recovered shall first be used to 

proportionately reimburse the City, WKE and Big 

Rivers for the portions of the Collection Costs so 
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funded, paid or reimbursed by them, before such 

amounts are allocated between or among the Parties as 

contemplated in paragraphs (4), (5) and (6) below; 

(4) In the case of the proceeds of liquidated damages (net 

of the damages used for the recovery of the Parties’ 

Collection Costs as contemplated in paragraph (3)) 

payable as a result of a failure of the bidder, vendor or 

contractor ta meet its guaranties or warranties as to 

NOx removal or its schedules with respect to 

completion or commercial operation after testing of the 

Station Two SCR System or a component thereof (such 

failure being in this paragraph (4) referred to as the 

“Vendor Failure”), with respect to a particular day, such 

proceeds, after reimbursement of the reasonable costs 

and expenses of the Parties incurred in connection with 

submitting and enforcing a claim or the recovery of 

damages therefor, as the same shall be reallocated as 

provided in subsection (3) above, shall be applied as 

follows: 

(i) In the case of liquidated damages payable due to a Vendor 

Failure consisting of a failure to meet its guaranties or 

warranties as to the NOx removal capability of the Station 
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Two SCR System or a component thereof, including a 

failure of the Station Two SCR System or a component 

thereof to meet such guaranties or warranties by a scheduled 

date, whether or not such Vendor Failure occurs or the 

liquidated damages are payable during a NOx Season, the 

proceeds of such liquidated damages with respect to such 

particular day shall be paid and allocated between the City 

and WKE/LEM as follows: 

(A) if the percentage of NOx removal capability of the 

Station Two SCR System resulting .from or in light of 

such Vendor Failure equals or exceeds the Base NOx 

Removal, all such proceeds of liquidated damages 

with respect to such day shall be paid by the City to 

WKEILEM; and 

(B) if the percentage of NOx removal capability of the 

Station Two SCR System resulting froln or in light of 

such Vendor Failure is less than the Base NOx 

Removal, there shall be allocated to the City .from 

such proceeds of liquidated damages an amount 

determined in accordance with the following formula: 

X= .3045 x [ I -  Y .- ]x LDP 
Y+(NRx Z) 
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where: 

X = amount to be allocated to the City; 

NR. = a fraction the numerator of which is the 

difference between the Base NOx Removal and 

the actual percentage of NOx removal capability 

of the Station Two SCR System (or a component 

thereof) resulting from such Vendor Failure and 

the denominator of which is the Base NOx 

Removal; 

Y = the SCR Capital Overcontrol Amount; and 

LDP = the amount of the proceeds of liquidated 

damages with respect to such particular day; and 

2 = the final contract price for the Station Two 

SCR System as determined in accordance with the 

SCR Contract and any settlement agreements or 

the like that may be entered into by the City with 

the successful bidder (with the prior written 

consent of Big Rivers and, during the term of the 

Station Two Agreement, W E ) ;  
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and the balance of such proceeds of liquidated damages shall 

be paid by the City to WI(E/LEM. 

(ii) In the case of liquidated damages payable due to a Vendor 

Failure to meet a scheduled date for the tie-in of duct work 

to either of the Station Two generating units, whether or not 

such Vendor Failure shall occur or such liquidated damages 

shall be payable during a NQx Season, the proceeds of such 

liquidated damages with respect to such particular day shall 

be paid and allocated between the City and WKE/LEM as 

follows: 

(A) if the City shall have available to it for such day the 

full amount of its share of the Total Capacity of 

Station Two as allocated pursuant to Section 3 of the 

Power Sales Contract and due to such Vendor Failure 

WKE/LEM shall not have available to it the full 

amount of its surplus capacity fiom Station Two as 

allocated pursuant to Section 3 of the Power Sales 

Contract, the proceeds of such liquidated damages 

with respect to such particular day shall be paid by 

the City to WKE/LEM, 
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Station Two as allocated pursuant to Section 3 of the 

Power Sales Contract, the proceeds of such liquidated 

damages with respect to such particular day shall be 

paid to and allocated between the City and 

WKE/LEM, respectively, in the same proportion as 

(x) the amount (in M W s )  of the City’s full share of 

the Total Capacity of Station Two that is not so 

available to the City far such day bears to (y) the 

amount (in MWs) of the full surplus capacity of 

Station Two allocated for such day to WKE/I.,EM 

pursuant to Section 3 of the Power Sales Contract that 

is not so available to WKEYLEM. 

(5) In all cases, other than those in which paragraph (4) above is 

applicable, the proceeds of liquidated damages and of the payment 

of other claims or the recovery of other damages under contracts 

with the abovementioned bidders, vendors or contractors, or under 

any surety, performance or other bond, after reimbursement of the 

parties reasonable costs and expenses incurred in connection with 

submitting and enforcing claims or the recovery of damages 

thereon, as the same shall be reallocated as provided in paragraph 

(3) above, shall be paid to and allocated between the City and 

WKWLEM in the same proportion as their average respective 

shares of the Total Capacity of Station Two as allocated pursuant to 
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Section 3 of the Power Sales Contract during each Contract Year 

from and including the Contract Year which includes the first date 

of the relevant failure, breach action or omission of the bidder, 

vendor or contractar giving rise to such recovery, through and 

including the Contract Year in which such recovery is made. 

(6)  In the event VJKE, LEM or Big Rivers shall receive from the City 

an allocated portion of the proceeds of any claims or any liquidated 

or other damages as contemplated in paragraphs (4) and (5) above 

(net of the damages used for the recovery of the Parties' Collection 

Costs as contemplated in paragraph (3)), WKE and LEM, on the one 

hand, and Big Rivers, on the other hand, agree that all such amounts 

shall be allocated to them or divided between them as set forth 

below, except as otherwise expressly provided in this paragraph (6).  

(i) All liquidated damage amounts and other damage amounts 

that shall be received from the City as contemplated in 

paragraph (5) above shall be divided such that WKE and 

LEM shall receive the portion thereof determined by 

reference to the following formula and Big Rivers shall 

receive the balance: 

A = B  
23.5 

Where: 
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A = WKE’s and LEM’s collective allocated portion of such 

darnages, expressed as a percentage (which shall not be a 

negative percentage); and 

B = The number of years (and/or portions thereof) remaining in 

the full “Term” of the Station Two Agreement as of the 

first date of the relevant failure of the Station Two SCR 

System or bidder, vendor or contractor giving rise to the 

claims(s) or damages contemplated in paragraph ( 5 )  above. 

(ii) All liquidated damage proceeds allocated and paid by the City 

to WKE/LEM as contemplated in subparagraph (4)(i) above 

by reason of a Vendor Failure of the type described in that 

subparagraph (“Subparagraph (4)(i) Damages”) shall be 

remitted to and retained by WISE/LEM for their own account; 

provided, that WKE/LEM hereby agree to first use any such 

Subparagraph (4)(i) Darnages for the acquisition of NOx 

allowances or emissions credits ta the extent required for the 

operation of Station Two and the generation of WKE’s or 

LEM’s share of Total Capacity during the Term in the 

absence of a commercially-operational, confonning Station 

Two SCR System, before retaining such damages or using 

such damages for any other purpose; and provided further, 

- that in the event, as of the expiration of the Term of the 
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Station Two Agreement or the early termination of the Station 

Two Agreement, the relevant bidder, vendor or contractor that 

paid such liquidated damages has not delivered and installed 

all components of the Station Two SCR System for which it 

was responsible in conformity with the guarantees, warranties 

or other material cornmibents set forth in its contract with 

the City, then promptly following that expiration or 

termination of the Station Two Agreement, WKE/LEM shall 

pay to Big Rivers a share of the Subparagraph (4)(i) Damages 

actually received by it or them (net of the amount of those 

damages used by MrKEILEM to acquire NOx allowances or 

emissions credits as contemplated above) equal to the 

percentage of all SCR Capital Costs for which WKE/LEM 

were responsible under Section 4.20 of the Construction and 

Operation Agreement that have been funded by Big Rivers as 

of the expiration or termination of the Station Two 

Agreement, together with interest on Big Rivers’ share of 

those Subparagraph (4)(i) Damages fiom the date first 

received by WKE/I,EM through the date paid to Big Rivers at 

the “Prime Rate” (as defined in the Station Two Agreement). 

(iii) All liquidated damage proceeds paid and allocated by the City 

to MrKE/LEM as contemplated in subparagraph (4)(ii) above 

by reason of a Vendor Failure of the type described in that 
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subparagraph (“Subparagraph (4)(ii) Damages”) shall be 

remitted to and retained by WKE/LEM for their own account; 

provided, that ifthe relevant Vendor Failure contemplated in 

subparagraph (4)(ii) and the contract between the City and the 

relevant bidder, vendor or contractor do not physically or 

contractually prevent the City (or WKE as the City’s 

contractual operator of Station Two) f?om restarting and 

operating either Station Two generating unit in accordance 

with the requirements of the Station Two Contracts following 

the expiration of the scheduled outage during which the tie-in 

of duct work to the Station Two generating units was 

originally scheduled to be completed, and if either (A) 

WI(E/LEM voluntarily extend that scheduled outage, or 

restart the Station Two generating units but thereafter 

voluntarily shut down either or both of those units, in either 

case in order to accommodate the completion of the tie-in of 

duct work, or (B) either or both of the Station Two generating 

units suffer an unscheduled or forced outage due to a 

mechanical or operational problem unrelated to the tie-in of 

duct work and such tie-in of duct work is undertaken during 

the period that the unscheduled or forced outage continues, 

then any Subparagraph (4)(ii) Damages that are allocated and 

paid by the City to WKE/LEM for the days (or portions 

52 



NY 145432730.6 (:862202.14) 

thereof) during which the scheduled outage was so voluntarily 

extended, for the days (or portions thereof) during which the 

Station Two generating units (or either of them) were so 

voluntarily shut down, or for the days (or portions thereof) of 

the unscheduled or forced outage during which the tie-in of 

duct work was so performed (as applicable), shall be allocated 

between WKJZILEM, on the one hand, and Big Rivers, on the 

other hand, based upon the formula set forth in subparagraph 

(6)(i) above, but with component “B’ of that formula being 

the number of years (and/or portions thereof) remaining in the 

full Term of the Station Two Agreement as of the first date of 

the relevant Vendor Failure contemplated in subparagraph 

(4)(ii) above. Notwithstanding the foregoing provisions of 

this subparagraph (iii), in the event an unscheduled or forced 

outage as contemplated above is required to be extended 

beyond the period that would have been required in order to 

correct or repair the mechanical or operational problems 

initially giving rise to that outage, in order to allow the 

completion of tie-in of duct work undertaken during that 

outage and necessary for the restart of either or both of the 

Station Two generating units, then WKELEM shall be 

entitled to retain for their own account all Subparagraph 

(4)(ii) Damages paid for the days (or portions thereof) during 
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which that unscheduled or forced outage is extended to allow 

the completion of that work. 

(iv) As between WKE/LEM, on the one hand, and Big Rivers, on 

the other hand, the Party(ies) receiving the proceeds of 

relevant liquidated damages or other damages from the City 

as contemplated in paragraph (4) or ( 5 )  above (net of the 

damages used for the recovery of the Parties’ Collection Costs 

as contemplated in paragraph (3)) shall promptly thereafter 

pay to the other of those Parties its allocable share of those 

damages (if any) as contemplated in this paragraph (6)  in 

immediately available fimds. Notwithstanding anything 

contained in this paragraph (6) to the contrary, Big Rivers 

shall not be entitled to receive any portions of the proceeds of 

any claims or any liquidated or other damages, as 

contemplated in paragraph (4) or ( 5 )  above, until such time as 

Big Rivers shall have h d e d  its respective share of all SCR 

Capital Costs as contemplated in the Amendatory Station Two 

Agreement. The receipt or retention by WKE/LEM of 

liquidated darnages or other damages as contemplated in this 

Section 4.19 shall not preclude WKE/LEM f?om asserting or 

claiming that Big Rivers has an obligation under the Station 

Two Agreement to contribute its share of the costs of any 

other SCR Capital Costs, Station Two Improvements costs or 
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(7) 

Henderson Incremental Environmental O&M Costs 

associated with, resulting from or necessitated by the relevant 

Vendor Failure or other failure of the Station Two SCR 

System or the bidder, vendor or contractor contemplated in 

paragraph (4) or (5) above, as applicable, nor shall Big Rivers 

be deemed to be released or discharged from any such 

obligations. 

A Party's respective entitlements to portions of the proceeds of 

liquidated damages as contemplated above shall not be affected by 

any decision by such Party (or any of them) to separately acquire 

NOx allowances or emissions credits in order for the generation of 

its share of Total Capacity of Station Two (and in the case of the 

City, the generation of energy associated with the City's Station 

One Power Plant Rated Capacity) to remain compliant with the 

Federal and Kentucky NOx Regulations. The City agrees to hold 

all liquidated damages or other damages that may be recovered from 

a particular bidder, vendor or contractor (as contemplated in 

paragraph (4) or paragraph (5) above) in escrow for the benefit of 

the Parties until their respective shares (if any) thereof can be 

calculated and such amounts can be allocated and paid or distributed 

as contemplated in this Section 4.19. 

(8) The proceeds of any insurance maintained with respect to any 

damage or destruction of the Station Two SCR System or any part 
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thereof during the construction, start-up and testing thereof or with 

respect to the completion of the Station Two SCR System shall be 

applied by the City to the repair, reconstruction or completion 

thereof, as applicable. 

4.20 The SCR Capital Costs have been and shall be funded in the manner 

provided in this Section 4.20, notwithstanding any provisions to the contrary 

elsewhere in the Construction and Operation Agreement or the Power Sales 

Contract. In addition the amount of $123,584 shall be paid by WKE to the City 

with respect to WKE’s proposed use of Alternate Fuel with respect to the two 

initial catalyst layers of the Station Two SCR System and the SCR Capital 

Overcontrol Amount shall be paid to the City by wI(E, in each case to the extent 

not already funded by WKE pursuant to the Interim Funding Agreement. The 

City shall apply all such amounts to the payment of such costs of the Station Two 

SCR System. 

(a) Promptly upon all provisions of the 2005 Amendments to Contracts 

becoming fully effective as contemplated in Section 601 below, the City agrees to 

establish and maintain at a bank in Henderson, Kentucky, reasonably satisfactory 

to the Parties, an SCR Construction Account (the “SCR Account”) into which 

fimds shall be deposited, and out of which payments shall be made, to fund the 

SCR Capital Costs not previously funded. 

(b) The Parties agree to continue the budget for SCR Capital Costs 

established by the Interim Funding Agreement and to meet periodically to review 
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and, as needed, update such budget which shall not be amended, modified or 

supplemented absent the prior Written consent of the City, WKE and Big Rivers, 

which consent shall not be unreasonably withheld, conditioned or delayed. 

(c) Prior to the first day of each month, the City shall invoice WKE (or, in the 

event the Station Two Agreement shall have been terminated, Big Rivers) in 

writing for WKE’s SCR Capital Cost Share of the budgeted SCR Capital Costs 

that are anticipated by the City, in good faith, to be expended by it during the 

coming month, and that have not already been funded by WKE pursuant to the 

Interim Funding Agreement. %e City shall promptly provide WKE and Big 

Rivers with such information regarding those anticipated expenses as W E  (or 

Big Rivers) may reasonably request. Within five ( 5 )  business days after its 

receipt of that invoice, WKE (or, if the Station Two Agreement shall have been 

terminated, Big Rivers) shall deposit into the SCR Account funds in an amount 

equal to its SCR Capital Cost Share of the budgeted SCR Capital Costs for that 

coming month. Within one (1) business day following that deposit by WKE, the 

City shall deposit into the SCR Account the City’s SCR Capital Cost Share of 

such budgeted SCR Capital Costs that are anticipated to be expended during that 

coming month. Once both of those deposits have been made (but not before), the 

City shall be entitled to thereafter draw upon the SCR Account to fund the 

budgeted expenditures of the SCR Capital Costs actually incurred by it in the 

applicable month (or in any subsequent month to the extent the relevant 

expenditures anticipated for the applicable month are deferred to a subsequent 

month with the Written concurrence of the City and w?(E (or, if the Station Two 
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Agreement shall have been terminated, Rig Rivers)). In the event the actual 

expenditures of SCR Capital Costs associated with a particular aspect or 

component of the Station Two SCR System are less than the budgeted amounts 

therefor which were deposited by the City or WKE (or, if the Station Two 

Agreement shall have been terminated, Big Rivers), the excess amounts in the 

SCR Account shall be retained in the SCR Account to fund future unanticipated 

or unbudgeted SCR Capital Costs (with the written concurrence of the City, WKE 

and Big Rivers) or shall be released as contemplated in paragraph (d) below. In 

the event the actual obligations associated with a particular aspect or component 

of the Station Two SCR System require expenditures of SCR Capital Costs in 

excess of the budgeted amounts and available amounts which were deposited by 

the City and WKE (or, if the Station Two Agreement shall have been tenninated, 

Big Rivers) in the SCR Account, the amount of the deficiency in the SCR 

Account shall be deposited in the SCR Account within five (5) business days by 

the City and WKE (or, if the Station Two Agreement shall have been terminated, 

Big Rivers) in accordance with their respective SCR Capital Cost Shares. 

(d) The City agrees to hold and maintain all hnds deposited into the SCR 

Account in trust for the City and WKE (and, if the Station Two Agreement shall 

have been terminated, Rig Rivers) and agrees to use such funds solely in 

connection with the SCR Capital Costs as provided in this Section 4.20. If, as of 

the completed construction and commercial operation date of the Station Two 

SCR System, any amounts remain in the SCR Account which are not required to 

fund budgeted SCR Capital Costs that have actually accrued or that can 
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reasonably be expected to accrue thereafter, those remaining amounts shall 

promptly thereafter be released by the City from the SCR Account and returned to 

the City and WKE (and, if the Station Two Agreement shall have been 

terminated, Big Rivers) in the same proportions as those funds were deposited by 

those Parties into the SCR Account. In the event the Station Two Agreement 

shall have been terminated and the rights of WKE under the Agreements shall 

have been cancelled or reassigned to Big Rivers prior to a release of funds by the 

City from the SCR Account as contemplated in the preceding sentence, and to the 

extent the funds so released to Big Rivers constitute a return of funds that were 

deposited by MrKE into the SCR Account as contemplated in paragraph (c) above, 

Big Rivers agrees to remit and pay to WKE such released funds within ten (10) 

business days following its receipt thereof without set-off, deduction or 

counterclaim. The covenant of Big Rivers in the preceding sentence shall survive 

the expiration or termination of the Station Two Agreement andor the 

Construction and Operation Agreement. 

(e) The Parties agree that all out-of-pocket costs and expenses that may be 

incurred by them or any of them (other than the costs and expenses described in 

Section 4.19 (3) of the Construction and Operation Agreement and other than a 

Party’s cost to borrow or otherwise raise the .funds required to be contributed by it 

toward SCK Capital Costs under this Agreement or under the Amendatory Station 

Two Agreement), whether pursuant to the 2005 Amendments to Contracts or the 

Interim Funding Agreement, in connection with (i) the initial design, acquisition, 

construction, installation, start-up and testing of the Station Two SCR System in 
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accordance with the 2005 Amendments to Contracts, the Interim Funding 

Agreement and the SCR Contract; (ii) the development, negotiation and execution 

of the 2005 Amendments to Contracts, the Interim Funding Agreement, the 

Amendatory Station Two Agreement, the SCR Contract, the Rig Rivers’ 

Easement, the Big Rivers’ Creditors’ Subordination Agreement and the 

Guarantor’s Consent and Acknowledgement; or (iii) the obtaining of all 

governmental and third-party consents or approvals required for such agreements 

or instruments or for the Station Two SCR System; shall constitute SCR Capital 

Costs. At such time as any Party shall incur any such out-of-pocket costs or 

expenses (other than the deposits required to be made by ‘WKE or the City into 

the SCR Account and other than the payments required to be made by the City 

fiom the SCR Account, each as contemplated in Section 4.20(c) above) and shall 

seek reimbursement of the same, that Party shall thereafter submit a written 

request for reimbursement of such costs and expenses to the City with a copy to 

the other Parties (or, in the case of costs and expenses incurred by the City, shall 

notify WISE and Big Rivers in writing of such costs and expenses and of the 

City’s intention to charge the same to the SCR Account as SCR Capital Costs), 

and all such requested costs and expenses shall be deemed to be added to the 

approved SCR Capital Casts budget for the Station Two SCR System (to the 

extent they are not already included in that approved budget) without fbther 

action on the part of any Party. Thereafter, such out-of-pocket casts and expenses 

shall be funded by the City and WISE into the SCR Account in the same manner 

as other budgeted SCR Capital Costs are funded pursuant to Section 4.20(c) 

NY145432730.6 (:862202.14) 60 



above, and thereafter shall be paid by the City to the relevant Party fiom the SCR 

Account within five business days, and a portion of those out-of-pocket costs 

shall be paid by Big Rivers to WKE as contemplated in Section 19.4(b) of the 

Station Two Agreement (as added pursuant to the Amendatory Station Two 

Agreement). Each Party agrees to provide reasonable documentation in support 

of a particular cost or expense claimed as being reimbursable to it hereunder upon 

the request of any other Party. 

(f) TJpon completion of construction of the Station Two SCR System and 

settlement of all obligations to third parties (that is, to parties other than the City, 

Big Rivers, WKE, LEM or their AEliates) relating to SCR Capital Costs or to 

costs fimded with the SCR Capital Overcontrol Amount and the $123,584 with 

respect to alternate &el with respect to the two initial catalyst layers of the Station 

Two SCR System, the City shall within forty five (45) days thereafter furnish to 

WKE and Big Rivers a final written accounting of all items of SCR Capital Costs 

and all items of costs funded with the SCR Capital Overcontrol Amount and such 

$123,584 with respect to alternate fuel for the Station Two SCR System. WIG 

and Big Rivers shall have until sixty (60) days following receipt of such 

accounting to question the suitability or correctness of any item thereof or to 

propose other costs for inclusion in that final accounting, and unless that proposed 

final accounting is so questioned, or other costs are so proposed within that 

period, the suitability and correctness of such accounting shall be conclusively 

presumed. In the event that M E  or Big Rivers shall question the suitability or 

correctness of any item or items of such accounting, or shall propose other costs 
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for inclusion in that accounting, the City shall review each such questioned item 

or items or additional costs and notify v\rKE and Big Rivers in writing within 

thirty (30) days thereafter as to whether or not it found any error(s) or omission(s) 

and, if any such error(s) or omission(s) were found, such notice shall also set forth 

any reimbursements or payments required to correct such error(s) or omission(s). 

If, however, after such review and notice by the City, any such questions remain 

unresolved or differences between the parties persist regarding the proposed final 

accounting, the City, WKE and Big Rivers shall endeavor, in good faith, to 

resolve the same for a period of at least sixty (60) days. In the absence of such 

consensual resolution any party shall be free to resort to the courts to resolve the 

dispute. Upon the suitability and correctness of such final accounting being 

conclusively presumed, agreed or determined, and upon the making of any such 

required payments and reimbursements as a final settlement of accounts, the City 

shall close the SCR Account and distribute to WKE and the City their respective 

SCR Capital Cost Shares of any remaining balance. 

(g) Upon all provisions of the 2005 Amendments to Contracts becoming fully 

effective as contemplated in Section 601 below, the budget for SCR Capital Costs 

and the supplemental budget with respect to SCR Ammonia Costs, prepared and 

maintained as provided in the Interim Funding Agreement and approved as 

contemplated in Section 10 of the First Amendment to the Interim Funding 

Agreement shall continue as the approved budget for SCR Capital Costs and, in 

the case of such supplemental budget, as a supplement to the then current Annual 

Budget under and for the purposes of this Construction and Operation Agreement, 
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the other Agreements and the Station Two Agreement, and the Parties’ respective 

rights and obligations hereunder and thereunder. 

4.21 In the event that subsequent to the date of the 2005 Amendments to 

Contracts, Federal or Kentucky law and regulations shall require the treatment of 

any sulfuric acid (“S03”) emissions generated by the Station Two SCR System, 

the Parties agree (or in the event the Station Two Agreement shall have expired or 

shall have been terminated as of that tirne, the City and Big Rivers agree) to 

negotiate in good faith the terms and conditions of an arrangement under the 

Construction and Operation Agreement for the sharing and payment by them of 

the costs relating to such treatment of the SO3 emissions. 

4.22 Big Rivers (or WIKE as assignee of Big Rivers) will monitor the operating 

performance of the Station Two SCR System as provided in Section I11 of Exhibit 

D to the Power Sales Contract (as added by the 2005 Amendments to Cantracts 

and attached hereto) and will perform the fie1 sampling and analyses to be 

performed by it as provided in Section V(C) and (D) of Exhibit E to the Power 

Sales Cantract (as added by the 2005 Amendments to Contracts and attached 

hereto). 

Section 203 

amended to read as follows: 

Section 9.1 of the Construction and Operation Agreement is 

“9.1 In the event of the issuance of any Station Two Bonds subsequent to the 

date of the 2005 Amendments to Contracts with the prior written consent of 

Big Rivers (and, during the term of the Station Two Agreement, WKWLEM), 
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the applicable Bond Ordinance may establish and provide for the funding of 

such funds and accounts pertaining to such Station Two Bonds or to Station 

Two as shall be approved in writing by Big Rivers (and during the term of the 

Station Two Agreement WKE/LEM).” 

Section 204 

amended to read as follows: 

Section 14.4 of the Construction and Operation Agreement is 

“14.4 The Annual Budget may be mended only with the written agreement 
of the Parties.” 

Section 205 

amended to read as follows: 

Section 15.2 of the Construction and Operation Agreement is 

“1 5.2 Such books, records and accounts shall be audited by an independent 

certified public accountant or a firm of certified public accountants of 

recognized standing, selected by the City. Such audit shall be completed 

within 120 days after the close of each Contract Year and TYKE and Big 

Rivers shall be entitled to timely receipt of copies of the audit report of such 

accountant or firm of accountants and the accompanying financial statements. 

All such books, records and accounts shall be held and maintained by the City 

in confidence (and the City shall require its auditors to hold and maintain the 

same in confidence) for a period of five (5 )  years fkom the date of receipt, 

unless the same shall come into the public domain through no fault of the City 

or its auditors or unless disclosure thereof is required by applicable laws or 

regulations pertaining to the City or its auditors or any debt of the City with 
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respect to its municipal electric system or any Station Two Bonds or required 

for the exercise by the City of any of its rights or remedies under the 

Agreements or the Station Two Agreement.” 

Section 206 

amended to read as follows: 

Section 18.4 of the Construction and Operation Agreement is 

“1 8.4 During the term of this Agreement all proceeds ftom policies of 

insurance maintained with respect to damage or destruction of Station Two or 

any component thereof and obtained pursuant to this Section shall be paid and 

applied by the City and Big Rivers (and during the term of the Station Two 

Agreement by MrKE) to the cost of repair, reconstruction and replacement of 

such damaged or destroyed property unless otherwise agreed to by such 

parties; provided that if Station Two Bonds (that have been consented to as 

provided above) shall then be Outstanding such proceeds shall be paid and 

applied in accordance with the provisions of the applicable Bond Ordinance.” 

Section 207 

amended to read as follows: 

Section 28.1 of the Construction and Operation Agreement is 

“28.1 Tn the event Station Two Bonds (that have been consented to as 

provided above) shall be at any time Outstanding, this Agreement shall be 

subject to the terms and provisions of the applicable Bond Ordinance. City 

and Big Rivers (and during the term of the Station Two Agreement, WKE) 

agree that they will not amend, modify or otherwise alter this Agreement in 

any manner that will conflict with the provisions of the applicable Bond 
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Ordinance as the same may, from time to time, exist.” 

111. POWER SALES CONTRACT 

Section 301 Section 3.1 of the Power Sales Contract is amended to read as 

follows: 

“3.1 Subject to the allocation of surplus capacity to Big Rivers (or to WKEILEM 

as Big Rivers’ assignee) as hereinafter provided, the Total Capacity and output of 

City’s Station Two shall be reserved to and available for use by the City for the 

purpose of supplying the needs of the City and its inhabitants for electric power 

and energy in excess of the capabilities, .from time to time, of its Existing System. 

For avoidance of any doubt, the Station Two capacity and associated energy to be 

reserved to and available for use by the City for any Contract Year to supply the 

needs of the City and its inhabitants for electric power and energy shall be 

determined only after giving effect to the application of the then rated capacity 

and associated energy of the City’s Station One Power Plant (without any 

reduction for any off-system capacity sales therekom) to supply such needs. 

Section 301A The title of Section 6 of the Power Sales Contract is amended to read as 

follows: 

ccSection 6 .  PAYMENT FOR CAPACITY, FUEL, ALLOCABLE 

SCR COSTS AND REAGENT REQUIREMENTS” 

Section 302 Section 6.1 of the Power Sales Contract is amended to read as 

follows : 
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“6.1 Big Rivers (or during the term of the Station Two Agreement, 

WKE/LEM, as Big Rivers’ assignee) shall pay to the City of 

Henderson IJtility Commission capacity charges as hereinafter 

defined for the surplus capacity of Station Two allocated to it as 

provided in Section 3 of the Power Sales Contract.” 

Section 303 Section 6.2 of the Power Sales Contract is amended to read as 

follows: 

“6.2 Capacity charges payable by Big Rivers (or WKE/LEM, as 

Big Rivers’ assignee), other than Allocable SCR Costs, for any 

Monthly Billing Period as provided in Section 6 of the Power Sales 

Contract shall be in the same proportion of the Total Capacity 

costs (exclusive of Allocable SCR Costs) of Station Two for such 

Monthly Billing Period as Big Rivers’ (or WKWLEM’s, as Big 

fivers’ assignee) allocation of surplus net send-out capacity of 

Station Two during such Monthly Billing Period bears to the total 

net send-out capacity of Station Two for such Monthly Billing 

Period as established pursuant to Section 3 of the Power Sales 

Contract. Capacity charges payable by Big Rivers (or WKEILEM, 

as Big Rivers’ assignee) for any Monthly Billing Period as 

provided in Section 6 of the Power Sales Contract consisting of 

Allocable SCR Costs shall be calculated as follows: 

(a) The amount of SCR Amonia  Costs for such Monthly 
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Billing Period allocated to Big Rivers (or WKE/LEM, as 

Big Rivers’ assignee) shall be determined in accordance 

with the formula and related provisions set forth in Exhibit 

D to the Power Sales Contract (as added by the 2005 

Amendments to Contracts) attached hereto; and 

(b) The amount of SCR Catalyst Acquisition Costs for 

such Monthly Billing Period allocated to Big Rivers (or to 

WKE/LEM, as Big Rivers’ Assignee) shall be determined 

in accordance with the formula and related provisions set 

forth in Exhibit E to the Power Sales Contract (as added by 

the 2005 Amendments to Contracts) attached hereto, 

subject to the provisions of Sections 6.8 and 6.9 below. 

Notwithstanding any other provision of the Power Sales 

Contract to the contrary, capacity charges payable by Big 

Rivers (or WKE/LEM as Big Rivers’ assignee) for a 

Monthly Billing Period during each Contract Year 

commencing with the initial Contract Year beginning 

June 1,2004 and ending with the expiration of the 

nineteenth (19*> Contract Year (i.e., a 20-year 

amortization) following such initial Contract Year, shall be 

adjusted so as to provide for each of the following: 

(i) in the event that the City’s share of the Total Capacity of 
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Station Two as allocated pursuant to Section 3 of the Power 

Sales Contract for such Contract Year shall exceed its share 

of such Total Capacity for the Contract Year beginning 

June 1,2004, a credit to Big Rivers (or WKE/LEM, as Big 

Rivers’ assignee) in an amount equal to one-twelfth (1/12 &) 

(or such greater fraction as appropriate in the case of a 

Contract Year embracing fewer than 12 months) of the 

product obtained by multiplying the SCR Amortized Capital 

Cost per Mw for such Contract Year, if any, by the number 

of M W s  by which the City’s share of the Total Capacity of 

Station Two for such Contract Year exceeds its share of the 

Total Capacity of Station Two for the Contract Year 

beginning June 1,2004; and 

(ii) in the event the City’s share of the Total Capacity of Station 

Two as allocated pursuant to Section 3 of the Power Sales 

Contract for such Contract Year shall be less than its share 

of such Total Capacity for the Contract Year beginning 

June 1,2004, an additional payment by Big Rivers (or 

VilXIEILEM, as Big Rivers’ assignee) in an amount equal to 

one-twelfth ( 1 4 2 ~  ) (or such greater fraction as appropriate 

in the case of a Contract Year embracing fewer than 12 

months) of the product obtained by multiplying the SCR 

Amortized Capital Cost per Mw for such Contract Year, if 
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any, by the number of MWs by which the City’s share of the 

Total Capacity of Station Two for such Contract Year is less 

than its share of Total Capacity of Station Two for the 

Contract Year beginning June 1,2004. 

Section 304 

mended to read as fallows: 

The initial paragraph of Section 6.3 of the Power Sales Contract is 

“6.3. The Total Capacity costs of Station Two for each Monthly 

Billing Period shall be the City’s total cost resulting fkom the 

ownership, operation and maintenance of, and renewals and 

replacements to, Station Two, except that the cost of fuels and 

Reagents with respect to Station Two shall not be included as such 

capacity costs and such capacity costs shall not include any SCR 

Capital Costs or any Debt Service except Debt Service on Station 

Two Bonds (which as applicable have been consented to by 

WKE/LEM and/or Big Rivers as contemplated in the Construction 

and Operation Agreement, as amended by the 2005 Amendments 

to Contracts), if any. Such capacity costs shall include but are not 

limited to: 

(a) In the event Station Two Bonds shall be Outstanding, Debt Service 

(as defined in the applicable Bond Ordinance with respect to such Station Two 

Bonds) for such Monthly Billing Period with respect to such Station Two Bonds. 
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(b) One-twelfth (1/12&) or such greater fi-action as appropriate in the 

case of a Contract Year embracing fewer than 12 months) of all costs associated 

with the operation and maintenance of Station Two during such Contract Year, 

including, without limitation, Allocable SCR Costs and all other costs properly 

chargeable to FERC Accounts 408,500,502,505,506,510,511,512,513,514 

and 924, and fiscal agency costs and expenses allocable to Station Two. 

(c) In the event Station Two Bonds shall be Outstanding, the amount, 

if any, which the City is required under the applicable Bond Ordinance with 

respect to such Station Two Bonds to pay during such Monthly Billing Period into 

(i) the Station Two Account (Station Two 0. & M. Account) in the Operation and 

Maintenance Fund, if any, SO as to restore any minimum balance required to be 

maintained therein, and (ii) the Station Two Account (Station Two R. & R. 

Account) in the Renewals and Replacements Fund, if any, SO as to restore any 

minimum balance required to be maintained therein, but in each case only if the 

applicable Bond Ordinance requiring such funding amounts had been approved by 

Big Rivers (and, as applicable, by WKEILEM); 

(d) The amount, if any, required to be paid during such Monthly 

Billing Period by (i) the City and Big Rivers (or WKEILEM, as Big Rivers’ 

assignee) pursuant to Section 19.3(c) of the Power Sales Contract, (ii) the City 

and Big Rivers pursuant to Section 19.2 of the Power Sales Contract, and (iii) the 

City and WKEILEM pursuant to Section 10.3(g) of the Station Two Agreement; 
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(e) Costs of renewals, replacements and additions (when such 

additions are agreed to by Big Rivers (or MTKE/LEN, as Big Rivers’ assignee)) 

which are not provided for through (i) proceeds of insurance, or (ii) funds 

available fiom proceeds of Station Two Bonds. 

(f) One-twelfth (1/12) of all costs of administration and general 

expense for Station Two during such Contract Year, and including, but not limited 

to costs properly includible in FERC Accounts 920,921,923, 924,925,926,928 

and 930. 

(g) Any amounts paid or payable to Big Rivers (or WKE/LEM as Big 

Rivers’ assignee) for such Monthly Billing Period under terms of the Construction 

and Operation Agreement (except any delayed payment penalties as therein 

provided) not included in the foregoing. 

(h) Any other costs associated with Station Two which are not 

included in paragraphs (a) through (g) hereof.” 

Section 305 Section 6.7 of the Power Sales Contract is amended to read as 

follows: 

“6.7 Fuel and Reagent Requirements: Big Rivers (or WKWLEM, 

as Big Rivers’ assignee) and the City shall each provide, at its awn 

cost, the full replacement of all fuels consumed from the Station 

Two fuel reserve for the production of electric energy used by it 

during each month. If at any time during the term of the Power 
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Sales Contract, the Station Two coal reserve shall fall below a full 

thirty (30) days’ supply, then upon written demand by either party, 

both parties shall increase their respective monthly additions to the 

coal reserve by five per cent (5%) until the coal reserve is restored 

to the amount specified in such demand, not to exceed forty-five 

(45) days’ supply for Station Two. Fuel consumption by each 

party will be determined on the basis of measured quantities, 

adjusted for heat content, and attributed to the parties on the basis 

of their respective uses of electric energy from Station Two during 

each month. Rig Rivers (or WIWLEM, as Big Rivers’ assignee) 

and the City shall each provide, at its own cost, the full 

replacement of all Reagents consumed for its own use, which in 

the case of lime for the Station Two Flue Gas Desulfurization 

System shall be based on the tonnage of coal supplied by such 

party to produce the electric energy it takes from Station Two and 

the sulfur and RTU content of such coal.” 

Section 305A The Power Sales Contract is amended by adding a new Section 6.8 to read 

as follows: 

“6.8 As an adjustment of payments otherwise due as provided in 

this Section 6 with respect to the SCR Catalyst Acquisition Costs 

of a Catalyst Layer, Rig Rivers (or WKEILEM, as Big Rivers’ 

assignee) or the City, or both of such Parties, as applicable, shall 

make the Catalyst Refund Payment or Payments, if any, payable 
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with respect to a Catalyst Failure of such Catalyst Layer 

determined in accordance with the formula and related provisions 

set forth in Section nT and Section V of Exhibit E hereto, and, 

notwithstanding the provisions Sections 3, 6.1, 6.3 or 9.1 of the 

Power Sales Contract, each such Catalyst Refund Payment shall be 

due and payable within 60 days of the date of such determination 

pursuant to Exhibit E hereto.” 

Section 305B The Power Sales Contract is amended by adding a new 

Section 6.9 to read as follows: 

“6.9 The Parties agree that any proceeds received in connection 

with the sale or disposal of any catalyst layer (whether or not a 

“Catalyst Layer” as defined hereunder) permanently removed 

from the Station Two SCR System, shall be applied solely for the 

following: (i) to offset the SCR Catalyst Acquisition Costs for the 

relevant new Catalyst Layer (if any) as provided in the definition 

of “SCR Catalyst Acquisition Costs” (as added by the 2005 

Amendments to Contracts), or (ii) if no new Catalyst Layer is then 

to be installed in place of such catalyst layer sold or disposed of, 

to defray the costs associated with the operation and maintenance 

of Station Two.” 

Section 306 Section 9.1 of the Power Sales Contract is amended to read as 

follows: 
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“9.1. On or before the twentieth (20th) day of each calendar month 

during each Contract Year Big Rivers (or WKE/LEM, as Big 

Rivers’ assignee) shall pay to the City of Henderson Utility 

Commission in payment for its allocated Station Two capacity 

during the current Monthly Billing Period all capacity charges due 

from Big Rivers (or WKE/LEM, as Big Rivers’ assignee) for such 

Monthly Billing Period in accordance with Section 6 of the Power 

Sales Contract. Such payments shall be made on the basis of the 

Annual Budget in effect for the Contract Year that includes such 

Monthly Billing Period which, for purposes of calculating SCR 

Ammonia Costs and SCR Catalyst Acquisition Costs with respect 

to such Contract Year estimated for purposes of such Annual 

Budget to be allocated to Big Rivers (or WKE/LEM, as Big 

Rivers’ assignee) for such Monthly Billing Period in accordance 

with Section 6.2(a) and (b) of the Power Sales Contract, shall 

reflect the allocation of SCR Ammonia Costs and SCR Catalyst 

Acquisition Costs in accordance with the applicable formulae set 

forth in Exhibit D and Exhibit E hereto. Payments shall be deemed 

complete upon the posting thereof in the regular United States 

mail, properly addressed and affixed with postage or upon receipt 

by wire transfer by a bank designated by the City for such 

purpose.” 
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Section 307 Section 9.3 of the Power Sales Contract is amended to read as 

follows: 

“9.3 Off-Setting Accounts: Big Rivers (or WKELEM, as Big 

Rivers’ assignee) shall have the right to off-set accounts payable 

under this Agreement by any payments due it under Section 13.6 

of the Construction and Operation Agreement and thereupon shall 

pay to the City of Henderson Utility Commission any remaining 

balance of the off-set account. Off-setting of accounts shall be 

employed in determining any delayed payment charges as provided 

herein.” 

Section 308 Section 9.4 of the Power Sales Contract is amended to read as 

follows: 

“9.4 As quickly as is reasonably possible but in no event later than 

one hundred twenty (120) days after the end of each Contract Year 

Big Rivers (or WKE/LEM, as Big Rivers’ assignee) shall submit to 

the City a detailed statement of the actual capacity costs for all 

Monthly Billing Periods of such Contract Year, based on the 

annual audit of accounts provided for in Section 11 of the Power 

Sales Contract. If, on the basis of such statement, actual aggregate 

capacity costs for such Contract Year payable by Big Rivers (or 

MEILEM, as Big Rivers’ assignee) exceed the estimates thereof 

in the Annual Budget on the basis of which Big Rivers (or 
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WKE/LEM, as Big Rivers’ assignee) has made payments, Big 

Rivers (or WKE/LEM, as Big Rivers’ assignee ) shall pay 

promptly to the City of Henderson {Jtility Commission the 

additional amount to which the City is entitled. If, on the basis of 

such statement, the actual aggregate capacity costs for such 

Contract Year payable by Big Rivers (or by WKE/LEM, as Big 

Rivers’ assignee) are less than the estimates thereof in the Annual 

Budget on the basis of which Big Rivers (or MrKEILEM, as Big 

Rivers’ assignee ) has made payments, such excess shall be 

credited against Big Rivers’(or, WKE/LEM, as Big Rivers’ 

assignee) next monthly payment or payments hereunder, or paid to 

Big Rivers (or to VJKIEILEM, as Big Rivers’ assignee) if no such 

Payments are due fiom Big Rivers (or W / L E M ,  as Big Rivers’ 

assignee).” 

Section 309 Section 1 1.1 of the Power Sales Contract is amended to read as 

follows: 

“1 1.1 There shall be an m u d  audit of the financial accounts of 

the City’s Station Two by an independent certified public 

accountant or a firm of certified public accountants of recognized 

standing, selected by the City. Such audit shall be completed 

within 120 days after the close of each Contract Year and W E  

and Big Rivers shall be entitled to receipt of copies of the annual 

audit report of such accountant or firm of accountants and the 
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accompanying financial statements within that 120-day period. 

Such financial statements, accounts and reports shall be held and 

maintained by the City in confidence (and the City shall require its 

auditors to hold and maintain the same in confidence) for a period 

of five (5) years fiom the date of receipt, unless the same shall 

come into the public domain through no fault of the City or its 

auditors, or unless disclosure thereof is required by applicable laws 

or regulations pertaining to the City or its auditors or any debt with 

respect to its municipal electric system or any Station Two Bonds 

or required for the exercise by the City of any of its rights or 

remedies under the Agreements or the Station Two Agreement.” 

Section 3 10 Section 18.1 of the Power Sales Contract is amended to read as 

follows: 

“1 8.1 In the event Station Two Bonds (as applicable, that have 

been consented to by Big Rivers and/or WKE/I,EM as 

contemplated in the Power Sales Contract or the Construction and 

Operation Agreement) shall be at any time Outstanding, this 

Agreement shall be subject to the terms and provisions of the 

applicable Bond Ordinance. City and Big Rivers (and during the 

term of the Station Two Agreement, WKE and LEM) agree that 

they will not amend, modify or otherwise alter this Agreement in 

any manner that will impair or adversely affect the security 

afforded by the provisions of this Agreement to the holders of any 
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such Station Two Bonds, for the payment of principal, interest and 

premium, if any, thereon, so long as any of such Bonds are 

Outstanding and unpaid, or until provision is irrevocably made for 

the payment thereof.” 

Section 3 1 1 Section 19.1 of the Power Sales Contract is hereby deleted in its 

entirety. 

Section 3 12 Section 19.2 of the Power Sales Contract is hereby renumbered as 

Section 19.1 and amended to read as follows, provided that this Section 19.1 shall be and 

remain suspended as among the parties to the extent provided in and in accordance with 

Section 9.4(b)(l) and Section 10.3(g) of the Station Two Agreement: 

“19.1 Big Rivers and the City agree as follows: 

(a) Big Rivers shall remit and pay to the City by wire transfer, within 

two (2) business days following its receipt of a written request therefor fi-om the 

City, immediately available funds in an amount not to exceed $1,050,000 in the 

aggregate (the “Maximum Funding Limit”), for use by the City to fund one or 

more major renewals or replacements with respect to Station Two in order to keep 

Station Two in good operating condition (including without limitation, any such 

major renewals or replacements required to correct any unusual loss or damage 

with respect to Station Two). The City’s use of the funds contemplated above 

shall be limited to those situations where a sufficient budget was not previously 

established in the then current Annual Budget for Station Two, but then only to 

the extent that the expenditure for such renewal or replacement is required on an 
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expedited basis and in advance of the time by which the Parties could otherwise 

meet to separately budget and fund the expenditure. The City’s written request 

for h d s  contemplated above shall include a description of the major renewals or 

replacements far which the funds are requested, the reason for their expenditure, 

the amount of funds so requested, the City’s good faith estimate of the actual cost 

of the relevant renewals or replacements, and the bank account of the City to 

which the funds are to be wire transferred (with appropriate wiring instructions). 

(b) The City shall be entitled from time to time, in its 

discretion, to submit multiple requests for funds from Big Rivers 

pursuant to this Section 19.1; provided, however, that the 

following additional conditions or limitations shall apply to the 

funding obligations of Big Rivers under this Section 19.1 far all 

purposes: 

(i) the maximum amount of funds that Big Rivers shall be 

obligated to remit and pay to the City pursuant to this 

Section 19.1 during any consecutive twelve (1 2) month 

period (for all renewals and replacements, collectively, to 

be funded as contemplated in this Section 19.1) shall not 

exceed the Maximum Funding Limit; 

(ii) the City may not request funds hereunder in increments of 

less than $10,000; 

(iii) Big Rivers shall not be required to remit or pay funds to the 
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City hereunder in excess of that portion of the cost of the 

relevant renewals or replacements corresponding with the 

share of the Total Capacity from Station Two then allocated 

for use by Big Rivers pursuant to Section 3 of the Power 

Sales Contract, except that, in the case of a renewal or 

replacement the cost of which constitutes a SCR Catalyst 

Acquisition Costs, the portion of such cost shall correspond 

with the allocation of such SCR Catalyst Acquisition Costs 

to Big Rivers as provided in Section 6.2 of the Power Sales 

Contract, 

(iv) the City shall not request funds in excess of its good faith 

estimate of the cost of such renewals or replacements, and 

hereby agrees to promptly repay to Big Rivers any amounts 

funded by Big Rivers in excess of the actual cost thereof 

plus any interest earned on such amounts, and 

(v) the City shall also contemporaneously fund, out of its own 

resources, that portion of the cost of such renewals or 

replacements corresponding with the City’s share of the Total 

Capacity of Station Two at that time reserved for the City 

pursuant to Section 3 of the Power Sales Contract (or, in the 

case of SCK Catalyst Acquisition Costs, corresponding with 

the City’s share of such costs as contemplated in Section 6.2 

of the Power Sales Contract). 
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Section 3 13 Section 19.3 of the Power Sales Contract is hereby renumbered as 

Section 19.2 and amended to read as follows: 

“19.2 Big Rivers and the City agree as follows: 

(a) Big Rivers shall continue the Big Rivers Station Two 

Operation and Maintenance Fund and shall have on 

deposit therein b d s  in the amount of $400,000 (the 

“Big Rivers O&M Minimum Balance”). In the event 

an amount is withdrawn therefrom as hereinafter 

provided, Big Rivers agrees to make monthly levelized 

payments into the Big Rivers Station Two Operation 

and Maintenance Fund, so as to restore the Big Rivers 

O&M Minimum Balance within twelve months. All 

interest on such amounts shall be repaid to Big Rivers 

at the end of each calendar year, and all amounts in 

such Fund shall be paid to Big Rivers upon termination 

or expiration of the Power Sales Contract. Amounts 

fiom this Fund shall be withdrawn in accordance with 

Section 19.2(c) of this Power Sales Contract; and 

(b) The City shall continue the City Station Two Operation 

and Maintenance Fund and shall have on deposit therein 

h d s  in the amount of $100,000 (the “City O&M 

Minimum Balance”). In the event an amount is withdrawn 
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therefrom as hereinafter provided, the City agrees to make 

monthly levelized payments into the City Station Two 

Operation and Maintenance Fund each month, so as to 

restore the City's O&M Minimurn Balance within twelve 

months. All interest on such amounts shall be repaid to 

the City at the end of each calendar year, and all amounts 

in such Fund shall be paid to the City upon termination or 

expiration of the Power Sales Contract. Amounts from this 

Fund shall be withdrawn in accordance with Section 

19.2(c) of the Power Sales Contract; and 

(c) All required expenditures for operation and 

maintenance not otherwise provided for, other than 

with respect to SCR Ammonia Costs and SCR Catalyst 

Acquisition Costs, shall be paid from the Big Rivers 

Station Two Operation and Maintenance Fund and the 

City Station Two Operation and Maintenance Fund, 

respectively, and such payments shall be made in the 

same ratio as the then effective allocation of Station 

Two capacity between Rig Rivers and the City in 

accordance with Section 3 of the Power Sales 

Contract. Required expenditures for operation and 

maintenance constituting SCR Ammonia Costs and 

SCR Catalyst Acquisition Costs not otherwise 
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provided for shall be paid fiom the Big Rivers Station 

Two Operation and Maintenance Fund in an amount as 

provided in Section 6.2 of the Power Sales Contract 

for the allocation of SCR Ammonia Costs and SCR 

Catalyst Acquisition Costs to Big Rivers and the 

balance of such expenditures for SCR Ammonia Costs 

and SCR Catalyst Acquisition Costs shall be made 

fiom the City Station Two Operation and Maintenance 

Fund. 

Rig Rivers agrees that promptly following the expiration or 

termination of the Station Two Agreement and disbursement of 

amounts in the Big Rivers Station Two Operation and Maintenance 

Fund as provided in the Station Two Agreement, it will fund the 

Big Rivers Station Two Operation and Maintenance Fund to the 

same extent as would have initially been required of it under this 

Section 19.2 had such funding not been provided by WKE 

pursuant to Section 10.3(f) of the Station Two Agreement and Big 

Rivers agrees that it will comply thereafter with the provisions of 

this Section 19.2.” 

Section 3 14 A new Section 2 1.4 is added to the Power Sales Contract to read as 

follows: 

“21.4 Since the City’s Electric Light and Power Refunding 
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Revenue Bonds, Station Two Series, dated as of March 1 , 1973, 

have been paid in accordance with their terms, the two county 

restriction provided for in the Internal Revenue Service Letter 

Ruling, dated January 26, 197 1, shall no longer be applicable with 

respect to the operation of the Henderson-Daviess System and the 

City Electric System referred to in Section 21.1 above (or to the 

capacity or energy generated by Station ‘Two), and, accordingly, 

the parties to the Power Sales Contract agree that the provisions of 

Section 21.1,21.2 and 21.3 of this Power Sales Contract will no 

longer be applicable or have any force or effect with respect to the 

capacity and energy generated after the date of payment of such 

Bonds by Station Two or the City’s Station One Power Plant.” 

IV. BIG RIVIERS ASSIGNMENT 

Section 401 Section 37.1 of the Construction and Operation Agreement, 

Section 24.1 of the Power Sales Contract and Section 15.1 of the Joint Facilities Agreement 

are each amended by adding the following: 

“Notwithstanding anything to the contrary contained in this 

Agreement or the other Agreements (as hereinafter defined) or the 

Station Two Agreement, in addition to the assignment of such 

Agreements by Big Rivers to the United States of America, Big 

Rivers may assign its rights and interests under the Agreements, 

including this Agreement, and the Station Two Agreement as 

security for, and may grant a security interest herein and therein 
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pursuant to the Mortgages (as hereinafter defined) as security for, 

any and all of its obligations to the other mortgagees or secured 

parties specifically identified in the Mortgages as being secured 

thereby; provided that in exercising any of its rights or remedies 

arising out of such assignment of rights and interests as security, 

no such mortgagee or secured party (other than WKE, LEM or 

Western Kentucky Energy Carp., or their respective successors or 

permitted assigns under Section 15 of the Station Two Agreement 

or under this Agreement or the other Agreements, in the exercise 

of any rights that they may have under or pursuant to any 

Agreement, the Station Two Agreement ar any other “Operative 

Document” (as defined in the Station Two Agreement)), shall itself 

have the right to occupy, operate or maintain Station Two or 

exercise any other right, remedy or interest so assigned, pledged or 

granted as aforesaid, unless it shall meet the requirements set forth 

in clauses (i) to (iii), inclusive, below, as if it were a transferee or 

assignee as provided therein (the aforementioned limitation not to 

be deemed to limit any foreclosure of the mortgage liens and 

security interests so long as upon foreclosure the transferee or 

assignee of such rights and interests, whether or not including the 

mortgagee or secured party, shall meet the requirements set forth 

in clauses (i) to (iii), inclusive); and each such mortgagee or 

secured party may transfer or assign the rights and interest(s) so 
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assigned, pledged or granted as security pursuant to a sale in 

foreclosure of the lien of any of the Mortgages, or a sale in lieu of 

a foreclosure of the lien of any of the Mortgages (or the exercise of 

power of sale); provided that, except in the case of WKE, LEM 

and Western Kentucky Energy Corp., and their respective , 

successors or permitted assigns under Section 15 of the Station 

Two Agreement or under this Agreement or the other Agreements, 

in the exercise of any rights that they may have under or pursuant 

to any Agreement, the Station Two Agreement or any other 

“Operative Document” (as defined in the Station Two Agreement), 

(i) the transferee or assignee shall be an electric utility, 

combination electric and gas utility or an Affiliate thereof (as 

hereinafter defined) and shall asswne all of the duties and 

obligations of Big Rivers under the Agreements and the Station 

Two Agreement, including, without limitation, all other 

agreements that relate to the interest being transferred or assigned, 

(ii) such transferee or assignee that undertakes such duties and 

obligations of Big Rivers as aforesaid is authorized by all 

appropriate regulatory authorities and under applicable law to 

fulfill such duties and obligations, and (iii) such transferee or 

assignee is approved by the City, which approval shall not be 

unreasonably withheld, conditioned or delayed, and in its 

consideration of such approval it is understood that the City may 
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take into account, among other relevant matters, the experience 

and reputation of such transferee or assignee in operating and 

maintaining coal-fired electric generating facilities similar to 

Station Two, the creditworthiness of such transferee or assignee 

and whether the business or interest of such transferee or assignee 

(or its Affiliate) is in conflict with the interest of the City. For 

purposes of this Section the following terms as used in this Section 

shall be defined as follows: 

(1) 

Mortgage and Security Agreement, dated as of July 15, 1998, 

among Big Rivers, as mortgagor, and the United States of America 

acting through the Rural IJtilities Service, h b a c  Assurance 

Corporation and the National Rural Utilities Cooperative Finance 

Corporation (together, the “Original Mortgagees”), recorded in 

Mortgage Book 559, page 1, Office of the Henderson County 

Court Clerk, (ii) the Supplemental Mortgage and Security 

Agreement dated as of April 1 , 2000, among the Big Rivers, as 

Mortgagor, and the Original Mortgagees, PBR- 1 Statutory Trust, 

PBR-2 Statutory Trust, PBR-3 Statutory Trust, FRR-1 statutory 

Trust, FBR-2 Statutory Trust and Ambac Credit Products, LLC 

(tagether, the “Supplemental Mortgage Mortgagees”), recorded in 

Mortgage Book 621, page 285, Office of the Henderson County 

Court Clerk, (iii) the Second Restated Mortgage and Security 

The term “Mortgages” shall mean (i) the Restated 
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Agreement among Big Rivers, as mortgagor, and the Supplemental 

Mortgage Mortgagees and Credit Suisse First Boston, acting by 

and through its New York Branch (together, the “Second Restated 

Mortgage Mortgagees”), recorded in Mortgage Book 647, page 

125, Office of the Henderson County Court Clerk, (iv) the Third 

Restated Mortgage and Security Agreement, dated as of August 1 , 

2001 , among Big Rivers, as mortgagor, and the Second Restated 

Mortgage Mortgagees and US.  Bank National Association, as 

Trustee, recorded in Mortgage Book 679, page 1 , Office of the 

Henderson County Court: Clerk, as amended by the First 

Amendment to Third Restated Mortgage and Security Agreement 

dated as of July 15,2003, recorded in Mortgage Book 8 12, page 

599, Office of the Henderson County Court Clerk, (v) the 

Mortgage and Security Agreement (LEM Mortgage), dated as of 

July 15, 1998, among Big Rivers, LG&E Energy Marketing Inc., 

Western Kentucky Energy Corp., LG&E Station Two Inc., and 

WKE Corp. recorded in Mortgage Book 559, page 199, Office of 

the Henderson County Court Clerk, as amended by the First 

Amendment to Mortgage and Security Agreement (LEM 

Mortgage) dated as of August 22,2002, recorded in Mortgage 

Book 749, page 805, Ofice of the Henderson County Court Clerk, 

(vi) the Mortgage and Security Agreement, dated as of July 15, 

1998, among Big Rivers, Western Kentucky Energy Corp., LG&E 
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Energy Marketing Inc., WKE Station Two Inc., and WKE Corp. 

recorded in Mortgage Book 559, page 123, Office of the 

Henderson County Court Clerk, (vii) the Subordinated Mortgage 

and Security Agreement, dated as of April 1 , 2000, among Big 

Rivers, PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3 

Statutory Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust, 

PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-1 OP Statutory Trust, FBR-2 OP Statutory 

Trust, Ambac Credit Products, LLC, AME Investments, LLC, 

Cobank, ACB, Bluegrass Leasing, Fleet Real Estate, Inc., AME 

Asset Funding, LLC, and Ambac Assurance Corporation, recorded 

in Mortgage Book 621, page 328, Office of the Henderson County 

Court Clerk, and (viii) any instrument or instruments that replace 

or are substituted for any of the foregoing instruments, in the case 

of (i) through (viii) above, as the same may be further amended or 

supplemented from time to time. 

(2) 

Operation Agreement, the Power Sales Contract and the Joint 

Facilities Agreernent, in each case as amended and supplemented 

fiom time to time. 

The term “Agreements” shall mean the Construction and 

(3) 

any entity that has a relationship with the designated entity 

whereby either of such entities directly or indirectly controls, is 

The term “Affiliate” of any designated entity shall mean 

NY145432730.6 (5362202.14) 90 



controlled by, or is under common control with the other. For this 

purpose, the term “control” means the power, direct or indirect, of 

one entity to direct or cause the direction of the management or 

policies of another, whether by contract, through voting securities 

or otherwise. 

V. CONSENT AND AGREEMENT 

Section 501 WKE and LEM, as assignees of certain of the rights, title and 

interests of Rig Rivers under the Agreements and pursuant to their respective assumptions of 

certain of the obligations of Big Rivers under the Agreements, all pursuant to the Station Two 

Agreement and the Assignment and Assumption Agreement, hereby consent and agree to the 

amendments to the Agreements contained in the 2005 Amendments to Contracts (subject to 

the conditions and limitations set forth in the 2005 Amendments to Contracts), and the Parties 

agree that under and pursuant to the Station Two Agreement and the Assignment and 

Assumption Agreement, WKE and LEM shall, as such assignees, be entitled (whether or not 

so specified in the Agreements and the 2005 Amendments to Contracts) as aforesaid, to all 

the rights, title and interests of Big Rivers under the 2005 Amendments to Contracts and shall 

be bound (whether or not so specified in the Agreements and the 2005 Arnendments to 

Contracts) to perform such obligations of Big Rivers under the 2005 Amendments to 

Contracts (other than Big Rivers’ obligation pursuant to Section 201 or Section 401 thereof) 

that are assumed by WKE and LEM pursuant to the Station Two Agreement and the 

Assignment and Assumption Agreement and arise or otherwise exist during the term of the 

Station Two Agreement (except as otherwise provided, and subject to the limitations in the 
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Station Two Agreement), as well as bound by their respective obligations as Parties 

hereunder. 

VI. REQUIRED APPROVALS; EFFECTIVE DATE; REPRESENTATIONS AND 
ACKNOWLEDGEMENTS; TERMINATION OF INTERIM AGREEMENTS; 
MISCELLAIWOUS 

Section 601 The Parties agree that: 

(a) Each Party shall use its comercially reasonable efforts to 

cooperate with the other Parties to obtain at the earliest practicable time all 

governmental regulatory approvals and any creditors’ consents and approvals 

required for the Parties’ respective execution, delivery and performance of the 

2005 Amendments to Contracts, the Amendatory Station Two Agreement, the 

Guarantor’s Consent and Acknowledgment, the Big Rivers’ Creditors’ 

Subordination Agreement and the Big Rivers’ Easement, and each Party shall 

otherwise use its commercially reasonable efforts to satisfy for its part the 

conditions of the effectiveness of all provisions of the 2005 Amendments to 

Contracts applicable to it or for which it is responsible as set forth in subsection 

(b) of this Section 601. 

(b) Upon the execution and delivery of the 2005 Amendments 

to Contracts by the Parties this Section 601 shall become effective and, 

notwithstanding anything to the contrary set forth elsewhere herein, all other 

provisions of the 2005 Amendments to Contracts shall become effective only 

upon the date (based as to clauses (i), (ii) and (iii) below on certifications by the 

Parties as set forth in clause (iv) below) of the last of the following to occur: 
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(i) 

approvals, consents and authorizations required or necessary (A) 

for the effectiveness of all the provisions of the 2005 Amendments 

to Contracts with respect to all Parties thereto and the performance 

by the Parties of their respective duties and obligations hereunder, 

and for all the provisions of the 2005 Amendments to Contracts to 

become the legal obligation of all Parties thereto, (B) for the 

effectiveness of the Amendatory Station Two Agreement as to all 

parties thereto and the performance by all such parties of their 

respective duties and obligations thereunder, and for the 

Amendatory Station Two Agreement to become the legal and 

binding obligation of all parties thereto; (C) for the execution and 

delivery by all relevant parties of the Big Rivers’ Easement and the 

Big Rivers’ Creditors Subordination Agreement and the 

performance by such parties of their respective duties and 

obligations thereunder, and for the Big Rivers Easement and the 

Big Rivers Creditors’ Subordination Agreement to become the 

legal obligation of all such parties, including in the case of 

subclauses (A) through (C) above, without limitation, any 

approvals, consents or authorizations that may be required from the 

Kentucky Public Service Commission, the Rural Utilities Service 

or any other creditor of Big Rivers that may hold one or more 

security interests in Big Rivers’ interests in the Agreements or the 

each Party shall have received all regulatory and other 
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real property that is the subject of the Big Rivers’ Easement; 

(ii) 

Easement and the Big Rivers’ Creditors’ Subordination Agreement 

shall have been executed and delivered by the respective parties 

thereto and all the provisions thereof shall, either before or 

contemporaneous with all provisions of the 2005 Amendments to 

Contracts, have become effective and binding on such parties; and 

the Amendatory Station Two Agreement, the Big Rivers 

(iii) 

Guarantor’s Consent and Acknowledgement and received all 

regulatory and other approvals, consents and authorizations 

required therefor. 

LG&E Energy LLC shall have executed and delivered the 

(iv) 

written certificate to the effect that for its part each of the 

conditions set forth in clauses (i), (ii) and (iii) above, has been 

satisfied. 

Each Party shall have furnished to the other Parties a 

(v) 

opinions of counsel and other documentation in customary form 

and substance relating to the 2005 Amendments to Contracts and 

the other agreements referred to in this subsection (b) reasonably 

evidencing the due authorization, execution and delivery thereof 

the binding effect and enforceability thereof, the receipt of all 

required regulatory, creditor and other approvals thereof and 

The Parties shall have delivered each to the other, such 
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, *  
consents thereto and such other matters as reasonably requested by 

(c) In the event that all the provisions of tlie 2005 Amendments to I 

Contracts shall not become fully effective as to all Farties in accordance with 
I 

subsection (b) of this Section 601 on or prior to April 30,2006 (or such later date 

as shall be agreed to by the Parties), the 2005 Amendments to Contracts shall 

forthwith terminate and shall no longer have any force or effect (except for a 

Party's obligations for a breach or default under this Section 601 occurring prior 

to such termination, which obligations shall survive such termination), provided, 

however, if prior to April, 

f i e  2005 Amendments to Contracts shall terminate only as to W E  and LEM and 

in that event this Section 601 shall continue in effect as to Big Rivers and the 

, 2006, the Station Two Agreement shall terminate, 

City; 
, I  

(d) Notwithstanding anything to the contrary set forth elsewhere in 

the 2005 Amendments to Contracts, upon the effectiveness of all the provisions of , 

the 2005 Amendments to Contracts as contemplated above, the 2005 

Amendments to Contracts shall be deemed to have retroactive effectiveness to 

June 1,2004 as among the Parties hereto. 

Section 602 As of the date on which all of the provisions of the 2005 

Amendments to Contracts shall be fully effective, each Party represents and warrants to each 

of the other Parties that: 

(a) Such Party is duly organized and validly existing under applicable law and 
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has full power and authority to conduct its business as presently conducted, and to execute, 

deliver and perform the 2005 Amendments to Contracts. 

(b) The execution, delivery and performance of the 2005 Amendments to 

Contracts have been duly authorized by all necessary action on the part of such Party and do not 

require approval or consent of, or notice to, any creditor or any trustee or holder of any 

indebtedness or other obligations of such Party or any indebtedness entitled to any security 

interest in any property, rights or interests of such Party, other than such approvals, consents and 

other action as have been duly obtained or taken. 

(c) Neither the execution, delivery or performance by such Party of the 2005 

Amendments to Contracts, nor the consmat ion  by such Party of the transactions contemplated 

thereby, will conflict with or result in any violation of or constitute a default under any terms of 

any material agreement, mortgage, contract, indenture, lease or other instrument, or any 

applicable law, by which such Party or its properties or assets are bound. 

(d) The execution, delivery or performance by such Party of any provision of 

the 2005 Amendments to Contracts, do not require the consent or approval of, the giving of 

notice to, the registration with, or the taking of any other action in respect of, any government 

authority or agency, including any judicial body, other than such consents, approvals, notices, 

registration or other action which have been duly obtained, given, sent or taken. 

(e) These 2005 Amendments to Contracts have been duly executed and 

delivered by such Party and constitute the legal, valid and binding obligation of such Party 

enforceable against such Party in accordance with its terms, except as such enforcement may be 
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limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 

affecting the rights of creditors generally and by general principles of equity, regardless of 

whether enforcement is sought in a proceeding in equity or at law. 

(f) There are no pending or to the actual knowledge of such Party, threatened 

actions or proceedings by or before any court or administrative agency that, either individually or 

in the aggregate, are reasonably likely materially and adversely to affect the ability of such Party 

to perform its obligations under these 2005 Amendments to Contracts. 

Section 603 Each of the Parties acknowledges that WKE and the City have 

heretofore fhded SCR Capital Costs and other costs of the Station Two SCR System, as well 

as SCR Ammonia Costs, and have otherwise performed certain obligations and undertaken 

certain activities with respect to the Station Two SCR System or the design, acquisition, 

construction, installation, start-up and testing thereof, in each case pursuant to the Interim 

Funding Agreement, and the Parties hereby agree that provision of such funding, the 

performance of such obligations and the undertaking of such activities shall be deemed to 

have been authorized, undertaken and accomplished consistent and in accordance with the 

Parties' respective obligations under the provisions of the Agreements (as amended hereby) 

and the Station Two Agreement. The acknowledgements and agreements of the Parties 

pursuant to this Section 603 shall apply with respect to all such findings, performance and 

undertaking through the effective date of all provisions of the 2005 Amendments to 

Contracts. 

Section 604 The Parties agree that upon all provisions of these 2005 

Amendments to Contracts becoming l l l y  effective as provided in Section 60 1 , any amounts 
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remaining in the Interim SCR Account held by the City under the Interim Funding Agreement 

shall be paid into the SCR Account established under the Construction and Operation 

Agreement; and the Interim Funding Agreement and the Interim SCR Account shall each 

terminate in accordance with their respective terms. To the extent a Party has funded a share 

of SCR Capital Costs prior to all provisions of the 2005 Amendments to Contracts becoming 

fully effective that is greater than or less than the share of such costs required to be funded by 

that Party in accordance with the 2005 Amendments to Contracts (including without 

limitation, any SCR Capital Costs funded by the City, WKE or LEM pursuant to the Interim 

Funding Agreement), the other relevant Party or Parties agree to promptly reimburse that 

Party (in the case of an over funding), or that Party agrees to promptly reimburse the other 

relevant Party or Parties (in the case of an under funding), in each case, in an amount 

necessary to reflect the Parties' respective funding obligations for SCR Capital Costs under 

the 2005 Amendments to Contracts, without set-off, deduction or counterclaim. As used in 

the Interim Funding Agreement, references to the 2002 Amendments to Contracts shall mean 

the 2005 Amendments to Contracts. The Parties agree that notwithstanding the provisions of 

Section 8 of the Interim Funding Agreement to the contrary, neither Western Kentucky 

Energy Corp. nor WKE Corp. are required to be parties to the 2005 Amendments to Contracts 

as a condition to the Interim Funding Agreement becoming immediately null and void as 

contemplated in that Section 8. 

Section 605 Except as amended by the 2005 Arnendments to Contracts, each of 

the Agreements shall remain in full force and effect. 

IN WITNESS WHEREOF, the Parties have executed the 2005 Amendments to 

Contracts in multiple counterparts as of the date fist written above. 
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ATTEST: 

ATTEST: n City of Henderson Utility Commission 

Title: Chairman __ 

Title:, Vice President - 

LG&E Energy Marketing Inc. 

.--- By: 

Title: 

Title: President --11-- 
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EXHIBIT A1 
to the Power Sales Contract and the 

Construction and Operation Agreement 

LOCATION OF STATION TWO AND STATION TWO SCR SYSTEM 
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EXHIBIT A2 
to the Power Sales Contract and the 

Construction and Operation Agreement 

% Oxygen t- % Moisture 

STATION TWO SCR SYSTEM BASE COAL SPECIFICATIONS 

7.8 N/A 
9.0 7.0 .- 12.0 

-- 

,Ultimate Analysis - Weight % as received except as noted: 

% Ash 
BTU 
SO2 (in lbs per d T U )  

60.0 - 65.0 
Y 

61.0 
4.2 

% Nitrogen 1.3 
-_._ 

13.0 5.0 - 22.0 - 
1 1,200 10,800 - 12,000 
6.27 4.0 - 7.0 

0.03 - 0.25 
2.5 - 4.0 

Silica, si02 
Femc Oxide, Fez03 

-- I 

43.1 - 51.0 
15% - 28.3 ---I_-._- 

Design I 
45.6 
20.0 

- 

18.5 - 23.7 Alumina, A1203 21.9 

Calcium Oxide, CaO 2.6 
Titania, Ti02 1 .o 0.4 - 1.93 

-------..- 

Coal Ash Analysis - Weight % as received except as noted: 

Sodium Oxide, Na2O 
Undetermined 

Trace Elements (dry basis n / ~ )  

Vanadium. V 50 - 200 
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EXHIBIT I3 
to the Power Sales Contract and the 

Construction and Operation Agreement 

COMPONENTS OF STATION TWO SCR SYSTEM 

SCR SYSTEM 

The SCR system for each of the units is located between the boiler economizer outlet and the air 

heater inlet. The catalyst modules are located in one vertical down Row reactor for each boiler. 

The SCR reactors are of an outdoors design. 

During periods of operation, flue gas fkom the boilers after the economizer sections will pass 

through the SCR and then through the air heaters. When the SCR is not in service, the flue gas 

will by-pass the SCR system. The ammonia injection system will use anhydrous ammonia fkom 

a storage facility. Two layers of catalyst will be employed initially to attain required 

performance. A third layer will be added, when necessary after the guarantee period, to maintain 

continued performance. 

Ammonia System 

The purpose of the ammonia injection system is to ensure that there is a correct amount of 

ammonia and an even distribution of NH3/ NO, ratio at the first catalyst layer. The ammonia 

injection process involves moving the liquid anhydrous ammonia fkom the storage tanks to the 

vaporizer skid, where it is vaporized, and then moved to the reactor area where it is mixed with 

heated dilution air. The ammonia air mixture is then injected into the flue gas duct ahead of the 

SCR reactor through a specially designed injection grid. 
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SCR, Ductwork and Support System: 

Pile Foundations 

Grade Beams 

Slabs on Grade 

Equipment Pads 

SCR and Ductwork Support Steel 

Access Platform and Stairs to Grade 

2 SCR Reactor Vessels 

SCR Inlet and Outlet Ductwork 

SCR and Ductwork Insulation and Lagging 

Ductwork Expansion Joints 

SCR and Ductwork Access Doors 

Pipe Supports 

Buildings and Enclosures: 

Electrical Building Extension 

NOx Analyzer Shelter 

2 Dilution Air Fan Skid Enclosures 

Mechanical Equipment, SCR System: 

4 Diverter Dampers 

6 Diverter Damper Seal Air Fans 

6 Damper Seal Air Fan Intake Silencers 

2 Seal Air Heaters 

SCR Catalyst Modules 

Catalyst Handling Equipment; Carts, Air Powered Hoists, and Crane Beams 

16 Sonic Air Horns 

2 Air Filters 

2 Air Compressors 

1 Regenerative Air Dryer Skid 

1 Air Receiver 
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6 Ash Hoppers 

6 Hopper Ash Handling Valves 

Mechanical Equipment, Ammonia System: 

2 Ammonia Storage Tanks 

2 Ammonia Leak Detection System 

3 Ammonia Vaporizers 

4 Dilution Air Fans 

4 Dilution Air Intake Silencers 

4 Dilution Air Heaters 

1 Mixing Chamber 

2 Air Filters 

Ammonia Piping 

2 Ammonia Injection Grids and Associated Nozzles, etc. 

3 Ammonia Area Eye Wash Stations 

Nitrogen Bottles for Purging 

Electrical Equipment: 

2 SCR Control Systems 

2 Motor Control Centers 

2 Gas Analyzers & Monitoring System 

Air Preheater Refurbishment 

Air Heater Baskets 

4 Air Heater Rotors 

Seals and Stay Plates 

Multimedia Cleaning System 

1 Air Heater Water Wash Skid 

NYI 45432730.6 (S362202.14) 3 



EXFIIBIT C 
to the Construction and 

Operation Agreement 

EXAMPLE OF CALCULATION FOR 
ALLOCATION OF ALLOTTED ALLOWANCES 

NY145432730.6 (:862202.14) 4 



EXHIBIT C 
TO CONSTRUCTION AND 

OPERATION AGREEMENT 

L - 
3 

4 

- 
- 

L: - 
6 

7 
- 
- 

I , I  
DATA ENTRY(SH0WN WITH EXAMPLE VALUES) 

"Station Two Allotted Allowances" 1e.g. 750 allowances 750 

95 "City Capaclty Resewatlon" 1e.g. 95 MWnet 

Actual Net Station Two Generation 1e.g. 890,000 MWhrs 890,000 

Total Number of Hours in NOx Season (e.g. 3,6721 

"City Actual Load Factor" (e.g. 80%) 

3,672 

0.80 

330 "Statlon Two Stack NOx Emisslons" at *A Actual SCR NOx Removal l ea .  88%l 

ALLOCATION OF STATION TWO ALLOTTED ALLOWANCES * 

REFERENCE CALCULATIONS 
' I4 

15 

If 

Clty's "Average Station Two Capacity Share" 30.45% C41312 

CITY'S EXCESS ALLOWANCES (APPLIES ONLY IF CITY ACTUAL LOAD FACTOR LESS THAN 85%) 
.I - 

Actual Net Station Two Generation 1e.g. 890,000 MWhrs) 

City Reduction Generation Amount IMWhrs) 

Statlon Two Stack NOx Emissions applying SCR Design NOx Removal 

Station Two Allocated Allowances If SGR Design NOx Removal Applied t o  Stack Emissions 

Station Two NOx Allowances associated with Clty Reduction Generation Amount 

890,000 

17,442 

275 

275 

5 

17 

18 

19 

20 

21 

22 

23 

24 5 

rlc i 

- 
- 
- 

Calculation ValuelFormula Step 5 

Calculatlon ValuelFormula Step 5 

"City Excess Allowances" 

CALCULATION OF STATION TWO ALLOTTED ALLOWANCES ALLOCATED TO STATION ONE UNIT 6 

SCR Deslgn NOx Removal (Fixed at 90.0% 

40 
41 
42 
43 - 

- 
'All values and calculatlons pertain to a NOx Season and reflect existing Federal and Kentucky NOx Regulatlons under whlch 

"Line C20 must be reflected as a number carried to at least ten declmal places 

- 
one allowance equals one ton of NOx - 

=c5 

85 'fC15'312'C6)'((0 85-C7)/0 85)  

C9"1-C111 

=c19" 

(C20/C5)'C18 

IFIC3-CB>C21 .C21 .C3-C8) 

lFIC22<0.0.C221 

IFIC7cO 85.C23.01 

[ 28 

Calculation ValuelFormula Step 35 

Calculation Value / Formula Step 35 

Calculation VaiuelFormuia Step 35 

IFlC 12-C13>0,C 12421 3.0) 

IFIC3-CB-C242C26,C26,C3-cS-C24) 

IF(C3-Ct?-C24CO,O.C27) 

Statlon Two Allotted Allowances Allocated to Station One Unit 6 (not to exceed 40 or be less than 0) 35 I IF[C28>40.4O.C2Bl 29 

?n ALLOWANCES ALLOCATED TO WKUBREC 

Balance of Station Two Allotted Allowances to WKEIEREC less 40 Station Two Allotted Allowances potentially available for use a t  
Statlon One Unit 6 

375 

5 Portion of 40 Potentially Available Station Two Allotted Allowances Not Allocated to Station One Unit 6 

n Balance of Statlon Two Allotteo Allowances to WKVBREC 380 
_i4, 

9.4 I 
I SUMMARY OFALLOWANCE DlSTRlBUTlON 

- .  

~ 

7" 

"Station Two Allotted Allowances" 750 

330 "Station Two Allocated Allowances" [not to exceed amount of Station Two Allotted Allowances) 

"City Excess Allowances" 5 

Station Two Allotted Allowances Allocated to Station One Unit 6 (not to exceed 40 or be less than 0) 35 

380 Balance of Station Two Allotted Allowances to WKEIBREC 

=c3 

IFICB~C3.C3,C8) 

=C24 

=c29 

=c33 
i *= I  I 

File: 2 Jle C.xls: Plan 



EXHIBIT D 

SCR AMMONIA COST SHARE 

I. DEFINITIONS 

In addition to the terms used in this Exhibit that are defined in Section 2 of the Power 

Sales Contract, capitalized terms used in this Exhibit shall have the meanings set forth in Section 

VI of this Exhibit. 

11. SCR AMMONIA COST ALLOCATION FORMULA 

The SCR Ammonia Costs allocated to Big Rivers (or WKE/LEM, as Big Rivers' 

assignee) pursuant to Section 6.2(a) of the Power Sales Contract for a particular Monthly Billing 

Period shall be determined, subject to adjustment as provided in Sections IY and V of this 

Exhibit, as follows: 

AC = [ C  x Q ]  xMB 
TG 

Where: 

AC = 

WKE/LEM, as Big Rivers' assignee) for such Monthly Billing Period 

The amount of SCR Ammonia Costs allocated to Big Rivers (or 

The total amount of SCR Ammonia Costs for the Contract Year - - C 

that includes such Monthly Billing Period. 

G = The Actual Station Two Generation Share of Big Rivers (or 

"145432730.6 (:862202.14) 5 



MrKE/L,EM, as Big Rivers’ assignee) for the NOx Season or portions of the NOx 

Seasons within the Contract Year that includes such Monthly Billing Period 

TG = 

portions of the NOx Seasons within the Contract Year that includes such Monthly 

Billing Period 

The Actual Net Station Two Generation for the NOx Season or 

m =  1/12, or in the case where the Contract Year that includes such 

Monthly Billing Period embraces fewer than 12 months, a greater fraction the 

numerator of which is 1 and the denominator of which is the number of months in 

such Contract Year. 

111. MONITORING OPERATING PERFOR_MANCE 

Monitoring of the operating performance of the Station Two SCR System by Big Rivers 

(or WKE as Big Rivers’ assignee) under the Construction and Operation Agreement, shall 

include the following: 

(A) Boiler Efficiency 

(B) Performance under vendor warranties: 

(i) Operation of NOx duct inlet and outlet monitors 

(ii) Actual NOx removal 

(iii) Actual ammonia consumption and ammonia slip 

(C) NOx burner performance 

(D) Unitturndown 

NY145432730.6 (362202.14) 6 



IV. Two Year Revisit of SCR Ammonia Cost Allocation Formula 

Within 60 days following the end of the 2005 NOx Season (September 30,2005), the 

Parties shall revisit the SCR Ammonia Cost Allocation Formula for the purpose of determining 

whether there is to be an adjustment of the SCR Ammonia Cost Allocation Formula as follows: 

(A) Selection of an SCR Ammonia Consultant (that may be an affiliate of a Party) by 

agreement of all the Parties to advise and assist the Parties in making such determination. 

(B) Review of data derived from the monitoring of operating performance under 

Section I11 of this Exhibit. 

(C) Consideration of whether a Correction Factor is needed to adjust the SCR 

Ammonia Cost Allocation Formula in light of the operating performance data. 

(D) Determination by agreement of all the Parties of whether (and the extent to 

which) (i) the SCR Ammonia Cost Allocation Fornula shall be adjusted by a Correction Factor 

approved by all the Parties; or (ii) the SCR Ammonia Cost Allocation Formula shall continue 

without adjustment. 

(E) If the Parties are not able to agree as set forth in (D) above within 60 days 

following the end of the 2005 NOx Season, then at the request of any Party made within ten days 

thereafter, there shall be an Ammonia Dispute Resolution Procedure to commence 20 days after 

the date of such request for the purpose of determining whether or not the SCR Amrnonia Cost 

Allocation Formula shall be adjusted, and if so, a determination as to the Correction Factor for 

the adjustment. The Parties shall be bound by the determinations made pursuant to the Armnonia 

Dispute Resolution Procedure. 

(F) If a Correction Factor shall be determined pursuant to (D) or (E) above, this 
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Exhibit shall be revised to reflect the adjustment of the Ammonia Cost Allocation Formula by 

such Correction Factor. 

(G) The costs of the Ammonia Dispute Resolution Procedure shall be treated as 

capacity costs of Station Two and constitute general and administrative expenses thereof under 

Section 6.3 of the Power Sales Contract. 

V. Other Adiustments of SCR Ammonia Cost Allocation Formula 

Based on a review by the Parties of the data developed from the monitoring of operating 

performance pursuant to Section I11 of this Exhibit, the SCR Ammonia Cost Allocation Formula 

may be adjusted at any time by a Correction Factor approved by all the Parties, and this Exhibit 

shall be revised to reflect the adjustment of the SCR Ammonia Cost Allocation Formula by such 

Correction Factor. 

VI. Certain Definitions 

Certain terms used in this Exhibit are defined as follows: 

“Ammonia Dispute Resolution Procedure” shall mean, with respect to a determination 

pursuant to this Exhibit as to whether or not the SCR h o n i a  Allocation formula shall be 

adjusted by a Correction Factor, the following procedures and actions: 

(i) ‘I’he appointment o f  members o f  a committee (the “Dispute Resolution 

Committee”) consisting of three SCR Consultants. One SCR Consultant shall be appointed by 

Big Rivers (or WK.E/LEM, as Big Rivers’ assignee) and one appointed by the City, and each of 

such SCR Consultants may be affiliated with the Party that appointed it. Each such Party shall 

notify the other as to the identity of its appointee within 15 days of the commencement of the 

Ammonia Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the 
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two SCR Consultants appointed by the Parties as above provided, which appointment shall be 

made within 30 days from the commencement of the Ammonia Dispute Resolution Procedure. 

The third SCR Consultant shall not be affiliated with any Party and shall be the Chair of the 

Dispute Resolution Committee: 

(ii) The Dispute Resolution Committee shall be furnished by Rig Rivers (or 

WKE as Big Rivers’ assignee) with the monitoring data obtained pursuant to Section I11 of this 

Exhibit and upon request of any member, the Dispute Resolution Committee shall be furnished 

by a Party with other available information in that Party’s possession or control relating to this 

Exbibit or the Station Two SCR System. 

(iii) Both Big Rivers (or WKE/LEM, as Big Rivers’ assignee) and the City 

shall M s h  to the Dispute Resolution Committee statements as to their respective positions with 

respect to the determination in dispute, together with such other information that such Party 

deems relevant. Each such Party may be assisted by an advisor and by counsel of its choice, 

each of which shall be at the expense of that Party. 

(iv) The Dispute Resolution Committee shall establish by majority vote of its 

members such procedures for its deliberations as it deems appropriate. 

(v) The determination by the Dispute Resolution Committee as to whether the 

SCR Ammonia Cost Allocation Formula should be adjusted by a Correction Factor and, if say the 

determination of such Correction Factor shall be made by a majority vote of its members. 

(vi) The Dispute Resolution Committee shall issue a written decision as to its 

determinations stating the reasons upon which such determinations are based. The 

determinations by the Dispute Resolution Committee shall be made within 60 days of the 
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commencement of the Arnmonia Dispute Resolution Procedure (or by such later date as the 

Parties shall approve). Such determination by the Dispute Resolution Committee shall be 

conclusive for the purposes of the Power Sales Contract and shall be final and binding on the 

Parties. 

“Correction Factor” shall mean the correction factor considered and, as 

applicable, determined pursuant to Section IV or Section V of this Exhibit which shall constitute 

an adjustment of the SCR Ammonia Cost Allocation Formula. 

“SCR Consultant” shall mean the engineering or consulting firm having a 

favorable reputation for knowledge and experience with respect to the operation and 

performance of selective catalytic reduction systems installed in coal-fired electric power plants. 
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EXIEICIBIT E 
To the Power Sales Contract 

SCR CATALYST AND COST SFIARE 

AND 

CATALYST REFUND PAYMENT 

I. Definitions 

In addition to the terms used in this Exhibit that are defined in Section 2 of the Power 

Sales Contract, capitalized terms used in this Exhibit shall have the meanings set forth in Section 

VI of this Exhibit. 

11. SCR Catalyst Cost Allocation Formula 

The SCR Catalyst Acquisition Costs with respect to a Catalyst Layer allocated to Big 

Rivers (or WKE/LEM, as Big Rivers’ assignee) pursuant to Section 6.2(b) of the Power Sales 

Contract for a particular Monthly Billing Period shall be calculated in accordance with the 

following formula: 

X =J(CC -AF) x CSI + BAF 
m 

Where: 
X = The mount of the SCR Catalyst Acquisition Costs with respect to 

such Catalyst Layer allocated to Big Rivers (or WKE/LEM, as Big Rivers’ 

assignee) for such Monthly Billing Period 

CC = The mount of the SCR Catalyst Acquisition Costs with respect to 

such Catalyst Layer for the Contract Year that includes such Monthly Billing 
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Period 

AF = 

respect to such Catalyst Layer as set forth in the successful bid by the vendor of 

such Catalyst Layer based on the designation of Alternate Fuel by either or both 

Parties with respect to such Catalyst Layer 

The mount of any Alternate Fuel Differential Amount with 

M B =  

Monthly Billing Period embraces fewer than 12 months, the number of months in 

such Contract Year 

12, or in the case where the Contract Year that includes such 

CS = 

(determined as provided in Section 3 of the Power Sales Contract) of Big Rivers 

(or WK.E/LEM, as Big Rivers’ assignee) for the Contract Year that includes such 

Monthly Billing Period 

The share (expressed as a decimal) of the Total Capacity 

BAF = The amount of the Alternate Fuel Differential Amount, if any, 

attributable to the designation by Big Rivers, (or WKE/LEM, as Big Rivers’ 

assignee) of its use of Alternate Fuel with respect to such Catalyst Layer 

111. Certain Requirements for Vendor’s Bid 

The bid terms for the purchase by a vendor of a Catalyst Layer shall require, among 

others, that: 

(A) The vendor’s bid with respect to the Catalyst Layer shall set forth (i) the purchase 

price with respect to such Catalyst Layer as designed for Base Coal; 

(B) If either Big Rivers (or MrKE/I.,EM, as Big Rivers’ assignee) or the City shall 

designate its use of Alternate Fuel with respect to such Catalyst Layer, the vendor’s bid with 
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respect to such Catalyst Layer shall set forth in addition to the amount of the purchase price of 

the Catalyst Layer as if designed for Base Coal, any adjustment in the amount of the purchase 

price attributable to such designation of the use of Alternate Fuel . 

IV. Catalyst Failure and Catalyst Refund Payment 

The amount of SCR Catalyst Acquisition Costs allocated pursuant to the SCR Catalyst 

Cost Allocation Formula set forth in Section I1 of this Exhibit or paid by the City shall be 

adjusted by a Catalyst Refund Payment in the event of a Catalyst Failure as follows: 

(A) In the event of a Catalyst Failure, the Party (either Big Rivers (or WKEILEM, as 

Big Rivers’ assignee) or the City, as the case may be) whose fuel is responsible for the Catalyst 

Failure shall make a Catalyst Refund Payment to the other Party as an adjustment of the 

payments by the Parties of their respective amounts of SCR Catalyst Acquisition Costs, or in the 

case where both Big Rivers’ (or VJKEILEM’s, as Big Rivers’ assignee) and the City’s fuel 

characteristics are responsible for the Catalyst Failure, such Parties shall pay, each to the other, a 

Catalyst Refund Payment in proportion to the relative responsibility of its fuel for the Catalyst 

Failure. 

(B) Unless determined by agreement of all the Parties, the determination of whether a 

Catalyst Failure shall have occurred and, if so, the characteristics of a Party’s fuel responsible 

therefor, or, if both Parties’ he1 shall be responsible, the percentage with respect to the 

proportionate responsibility of each Party therefor as contemplated in (A) above, shall be made 

within 90 days following the occurrence of such Catalyst Failure (or by such later date as 

approved by all the Parties) by a Catalyst Analysis Organization (which may be an affiliate of a 

Party) acceptable to all the Parties based upon the data obtained through the fuel sampling and 

analysis methodology provided for in Section V of this Exhibit. 
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(C) In the event the Parties are not able to reach a determination as to a Catalyst 

Failure and its cause by mutual acquiescence and are not able to select a Catalyst Analysis 

Organization mutually acceptable to all the Parties within 20 days of the occurrence of the 

Catalyst Failure, at the request of any Party made within 10 days thereafter, there shall be a 

Catalyst Dispute Resolution Procedure which shall commence within 15 days of the date of such 

request for the purpose of selecting a Catalyst Analysis Organization to make the determination 

as to the Catalyst Failure, its cause and the fuel characteristic responsible, as set forth in (B) 

above. 

(D) The cost of the Catalyst Analysis Organization, together with costs of any 

attendant Catalyst Dispute Resolution Procedure, shall constitute capacity costs of Station Two 

and operation and maintenance costs thereof under Section 6.3 of the Power Sales Contract, 

provided that, in the case where the determination by the Catalyst Analysis Organization of a 

Catalyst Failure with respect to a Catalyst Layer results in a Catalyst Refund Payment, such costs 

shall be included in the SCR Catalyst Acquisition Costs for such Catalyst Layer for the purposes 

of the calculation of the amount of any Catalyst Refund Payment pursuant to (F) below. 

(E) In the event of a Catalyst Failure where neither the Parties nor any Catalyst 

Analysis Organization shall be able to determine the responsibility for the Catalyst Failure based 

on the respective fuel characteristics of the Parties’ fuel, no Catalyst Refund Payment shall be 

payable by any Party. 

(F) The amount of a Catalyst R e h d  Payment with respect to a Catalyst Layer to be 

made by a Party (either Big Rivers (or WKE/LEM, as Big Rivers’ assignee) or the City) whose 

fbel shall be responsible for the Catalyst Failure, or made by each of such Parties in the case 

where the fuel of both such Parties shall be responsible for the Catalyst Failure, based on a 
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determination made pursuant to (B) above or (C) above, shall be calculated with respect to a 

Party in accordance with the following formula: 

Z = I(AC - AF) x (GL - AL) x PS x cs 
GL 

Where: 

z = The mount of the Catalyst Refund Payrnent to be made by such 

party 

AC = 

Layer 

AF = 

such Catalyst Layer 

The SCR Catalyst Acquisition Costs with respect to such Catalyst 

The Alternate Fuel Differential Amount, if any, with respect to 

GL = The Guaranteed Life Cycle with respect to such Catalyst Layer 

AL = 

Catalyst Layer 

CS = 

(determined as provided in Section 3 of the Power Sales Contract) of such Party 

for the Contract Year for which the SCR Catalyst Acquisition Costs with respect 

to such Catalyst Layer was payable pursuant to Section 6 of the Power Sales 

Contract 

The total nurnber of hours of the actual operating life of such 

The share (expressed as a decimal) of the Total Capacity 

PS = 

the Catalyst Failure, the percentage (expressed as a decimal) of the proportionate 

If the characteristics of both Parties’ fuel shall be responsible for 
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responsibility of such Party’s fuel therefor as determined pursuant to (B) or (C) 

above or, if only such Party’s fuel is responsible, PS shall equal 1 

V. Fuel sampling and Analysis Methodology 

Fuel sampling and analysis methodology shall be conducted for each NOx Season for 

purposes of making determinations as to any Catalyst Failure as set forth in Section IV of this 

Exhibit and to identify and evaluate any issues as to the warranties under the catalyst vendor’s 

contract with respect to each Catalyst Layer as follows: 

(A) Big Rivers (or WKEILEM, as Rig Rivers’ assignee) shall perform monthly 

composite sampling to obtain ultirnate, trace element and mineral ash analyses of the as-received 

fuel purchased by it from the fuel supplier, which sampling shall be performed at its own cost. 

(B) The City shall perform monthly composite sampling to obtain ultimate, trace 

element and mineral ash analyses of the as-received fuel purchased by it from the fuel supplier 

which sampling shall be performed at its own cost. 

(C) Big Rivers (or W E  as Big Rivers’ assignee) will perform daily into weekly 

composite ultimate and trace element analyses of as-fired fuel under the Construction and 

Operation Agreement, and the costs thereof shall be treated as capacity costs of Station Two and 

constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales 

Contract. 

(D) Big Rivers (or WKE as Big Rivers’ assignee) will perform monthly composite 

sampling and obtain mineral ash analysis of fly ash samples under the Construction and 

Operation Agreement, and the cost thereof shall be treated as capacity costs of Station Two and 
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constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales 

Contract. 

VI. Certain Defmitions: 

“Catalyst Analysis Organization” shall mean a laboratory or engineering firm having a 

favorable reputation for s l l l  and experience with respect to conducting tests, analyses and 

studies in connection with the use of catalyst in the operation of selective catalytic reduction 

systems installed in coal fired electric power plants. 

“Catalyst Dispute Resolution Procedure’’ shall mean, with respect to determinations 

pursuant to Section N ( C )  of this Exhibit as to a Catalyst Failure, its cause and the fuel 

characteristics responsible therefor, the following procedures and actions: 

(i) The appointment of members of a committee (the “Selection Committee”) 

consisting of three SCR Consultants. One SCR Consultant shall be appointed by Big Rivers (or 

WKE/LEM, as Big Rivers’ assignee) and one appointed by the City, and each of such SCR 

Consultants may be affiliated with the Party that appointed it. Each such Party shall notify the 

other as to the identity of its appointee within 15 days of the commencement of the Catalyst 

Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the two SCR 

Consultants appointed by the Parties as above provided, which appointment shall be made within 

30 days fiom the commencement of the Catalyst Dispute Resolution Procedure. The third SCR 

Consultant shall not be affiliated with any Party and shall be the Chair of the Selection 

Committee. 

(ii) The Selection Committee shall by a majority vote of its members select an 

independent Catalyst Analysis Organization which shall not be affiliated with any of the Parties 
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that will accept the assignment to make the determinations for which the Catalyst Dispute 

Resolution Procedure was required by Section IV (C) of this Exhibit. 

(iii) Such Catalyst Analysis Organization shall be furnished by Big Rivers (or 

WKE as Big Rivers’ assignee) with the he1 sampling and analyses methodology data obtained 

pursuant to Section V of this Exhibit and upon its request shall be furnished by a Party with other 

available information in the possession or control of that Party relating to this Exhibit or the 

Station Two SCR System. 

(iv) Big Rivers (or WXLE/LEM, as Big Rivers’ assignee) and the City may 

each furnish to the Catalyst Analysis Organization any statements as to their respective positions 

with respect to the determination in dispute, together with such other information that such Party 

deems relevant. Each such Party may be assisted by an advisor and by counsel of its choice, 

each of which shall be at the expense of that Party. 

(v) The determination shall be made by the Catalyst Analysis Organization as 

to whether a Catalyst Failure occurred and, if so, its cause and the fuel characteristics of the 

Party responsible therefor, or, in the case where the fuel of both such Parties shall be responsible, 

the percentage of the proportionate responsibility of the fuel of each such Party (or, if the 

Catalyst Analysis Organization is not able to determine such proportionate responsibility, it shall 

state that it is unable to do so). 

(vi) The Catalyst Analysis Organization shall issue a written decision as to its 

determinations (or inability to make the same) stating the basis therefor. Such decision by the 
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Catalyst Analysis Organization shall be made within 60 days of the commencement of the 

Catalyst Dispute Resolution Procedure or by such later date as the Parties shall approve. Such 

decision by the Catalyst Analysis Organization shall be conclusive for the purposes of the Power 

Sales Contract and shall be final and binding on the Parties. 

“Guaranteed Life Cycle’’ shall mean, with respect to a particular Catalyst Layer, the 

number of hours of operation of such Catalyst Layer consistent with its design capability 

guaranteed or warranted by the vendor of such Catalyst Layer based an compliance with the 

operation and maintenance procedures and fuel specifications provided in the contract with such 

vendor. 

“SCR Consultant” shall mean, with respect to a particular Catalyst Layer, an 

engineering or consulting firm having a favorable reputation for skill and experience in 

connection with the operation of selective catalytic reduction systerns installed in coal fired 

electric power plants. 
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SI-Y OF 2005 AMENDMENTS TO 
CONTRACTS AMONG CITY OF HENDERSON, KENTUCKY, 

CITY OF HENDERSON UTILITY COMMISSION 
(COLLECTIVELY, THE “CITY”), BIG RIVERS ELECTRIC CORPORATION 

( “~RJS jERS”) ,  WKE STATION TWO INC. 
(“STATION TWO SUBSIDIARY”) AND LG&E ENERGY MARKETING INC. (“LEM”) 

The 2005 Amendments to Contracts (the “2005 Amendments”) will amend the Power 

Sales Contract, dated as of August 1, 1970, as amended (“Power Sales Contract”), among the 

parties, the Power Plant Construction and Operation Agreement, dated as of August 1, 1970, as 

amended (“Construction and Operation Ameement”), among the City, Big Rivers and Station 

Two Subsidiary, and the Joint Facilities Agreement, dated as of August 1 , 1970, as amended, 

among the City, Big Rivers and Station Two Subsidiary (the Power Sales Contract, the 

Construction and Operation Agreement and the Joint Facilities Agreement are collectively 

referred to as the “Station Two Contracts”). 

The parties, together with certain Station Two Subsidiary affiliates, previously entered 

into the Agreement and Amendments to Agreements, dated as of July 15, 1998, as amended, (the 

“Station TwAaeement”) under which Big Rivers assigned to Station Two Subsidiary certain 

of its rights and interests under the Station Two Contracts and Station Two Subsidiary assumed 

certain of the obligations of Big Rivers under the Station Two Contracts. Station Two 

Subsidiary assigned and transferred to LEN its rights and obligations under the Power Sales 

Contract and certain rights and obligations under the Station Two Agreement. References in this 

summary to Station Two Subsidiary or Station Two Subsidiary &,EM are to such parties as 
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assignees of Big Rivers’ rights and interests under the Station Two Contracts and such 

references are deemed to include Big Rivers upon the termination of the Station Two 

Agreement. The parties are also entering into the Amendatory Agreement, dated as of April 1, 

2005, (the “Amendatory Agreema”) that amends the Station Two Agreement and will become 

effective at the same time as the 2005 Amendments. 

The principal purpose of the 2005 Amendments is to provide for the design, acquisition, 

construction, installation, use, operation, maintenance and fimding of a selective catalytic 

reduction system at the City’s Station Two (the “Station Two SCR Systrn”) and to implement 

the allocation of NOx allowances and emission credits allotted to Station Two under the Federal 

EPA’s NOx SIP Call as implemented in Kentucky by 40 1 KAR 5 1 : 160 (the “Na 

Regulations”). 

Amendments $0 Construction and Operation Agreement 

The 2005 Amendments m e n d  the Construction and Operation Agreement as follows: 

Conveyance of Easements: Rig Rivers will convey to the City certain easements on land 

lying adjacent to the Station Two plant site which are needed for the location of certain 

of the Station Two SCR System facilities. 

Desinn. and Construction of Station Two SCR System: Subject to approvals of the 

parties, the City agrees to contract for and cause the contractor to carry out the design, 

construction, start-up and testing of the Station Two SCR System and the City will obtain 
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any required permits. The Station Two SCR System is designed to provide 90% NOx 

removal capability. Since the City’s electric system would require only a 75% NOx 

removal capability, Station Two Subsidiary has agreed to pay the differential in the 

capital costs associated with the higher 90% NOx removal capability instead of the 75% 

NOx removal capability. 

Allocation of NOx Allowances: Provision is made under the 2005 Amendments for the 

allocation of the Station Two allotted NOx allowances under the NOx Regulations in the 

following order of priority: m, to Station Two SO that the Station Two stack NOx 

emissions are in compliance with the NOx Regulations; Next, to the City for its own use, 

certain excess NOx allowances (“City Excess Allowances”) determined by an agreed 

methodology at such time(s) when the City’s actual Station Two generation for a NOx 

Season is less than the generation required to meet the City’s standard load factor; N A ,  

to Unit 6 of the City’s Station One so that the Station One Unit 6 stack NOx emissions, 

after the application of an amount of NOx allowances (from whatever source, but 

excluding Station Two allotted NOx allowances other than City Excess Allowances) 

equal to the NOx allowances allotted to Unit 6 of Station One under the NOx 

Regulations, are in compliance with the NOx Regulations, but in no event to exceed an 

allocation of 40 Station Two NOx allowances; and Lastly, to Station Two Subsidiary (or 

after the term of the Station Two Agreement, Big Rivers) for its own use, the balance of 

the Station Two allotted NOx allowances. Such allocation of the balance of the NOx 

allowances to Station Two Subsidiary (or Big Rivers) is in recognition of Station Two 
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Subsidiary’s responsibility for the payment of the differential in capital costs attributable 

to the higher 90% NOx removal capability of the Station Two SCR System, as well as 

Station Two Subsidiary’s and Big Rivers’ agreement as to the allocation of Station Two 

allotted NOx allowances to IJnit 6 of Station One as provided above. 

Station Two SCR-Capital Costs: The costs of the design, acquisition, construction, 

installation, start-up and testing of the Station Two SCR System are capitalized and 

constitute the Station Two SCR System capital costs and include the costs of the catalyst 

initially installed and the ammonia supplies required for initial start-up and testing. 

Under the 2005 Amendments payrnent of such capital costs is to be made by the City and 

Station Two Subsidiary with each paying its respective share of such costs based 

primarily on the allocation of Station Two capacity under the Power Sales Contract for 

the contract year commencing June 1,2005 (in the case of Station Two Subsidiary a 

69.55% capacity share and in the case of the City a 30.45% capacity share), except that 

Station Two Subsidiary is to pay the differential in such cost associated with the higher 

90% NOx removal capability of the Station Two SCR System and is to pay the costs 

attributable to its designation of the use of alternate he1 (fuel not qualifying as “base 

coal” and designated in the catalyst vendor contract). The City agrees to pursue with the 

participation of the other parties its contractual rights and remedies as to maintaining the 

schedules and meeting the performance, specifications and capability warranted and 

guaranteed by the Station Two SCR System contractor. The 2005 Amendments provide 

for the recovery of any liquidated damages payable by the contractor and the allocation 
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thereof between the parties. Prior to the 2005 Amendments becoming fully effective, the 

capital costs of the Station Two SCR System are paid under the provisions of the Interim 

Funding Agreement among the City, Station Two Subsidiary, LEM and certain affiliates 

of Station Two Subsidiary and LEM (the “Interim Funding, Agreement”). Such 

provisions, in effect, track the provisions of the 2005 Amendments with respect to 

payment of costs of the Station Two SCR System. 

Amendments to Power Sales Contract 

The 2005 Amendments amend the Power Sales Contract as follows: 

Allocation of SCR Operating Costs: The following allocation between the parties of 

Station Two SCR System ammonia and catalyst costs under the 2005 Amendments 

differs from the allocation pursuant to the Power Sales Contract of other operating and 

maintenance costs which is based on the then current Station Two capacity shares of the 

parties. 

(i) The cost of ammonia used in the operation of the Station Two SCR 

System during a NOx season (the NOx compliance period determined under the NOx 

Regulations) is to be allocated between the City and Station Two Subsidiary L E M  

prorata on the basis of the net energy taken by each of such parties during that NOx 

season. Following the end of the 2005 NOx season, such allocation of ammonia costs is 

to be revisited based on data obtained from monitoring the operating performance of the 

Station Two SCR System. If it is so determined by the parties (or, if the parties are 
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unable to agree, determined by a SCR consultant), such ammonia cost allocation is to be 

adjusted by a correction factor. 

(ii) The periodic cost of catalyst layers is to be allocated between the parties 

prorata based on their then current Station Two capacity shares. In addition, if either 

party shall have designated alternate fuel, such party is to pay the amount specified as 

attributable to such alternate fiiel. In the event of a failure of a catalyst layer to meet the 

guaranteed life cycle under the catalyst vendor contract due to fuel characteristics not 

covered by the vendor’s guaranty, the party that is determined by the parties (or, if the 

parties are unable to agree, by a catalyst analysis organization) to be responsible for such 

fuel shall pay a refund to the other party in the amount specified pursuant to such 

determination. 

Adiustment of SCR Capital Costs: In the event of changes from time to time in the 

Station Two capacity shares of the parties pursuant to the Power Sales Contract, each 

party would receive a credit or be obligated to make an additional payment, based on an 

amortization factor as applied to the capital costs of the Station Two SCR System. 

-- R&R and O&M Funding: The 2005 Amendments provide certain funding requirements 

of Big Rivers and the City with respect to Station Two renewal and replacements which 

provisions take effect upon the termination of the Station Two Agreement. In addition 

the City and Big Rivers agree to continue maintenance of the funding requirements for 
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operation and maintenance reserves. The Station Two Agreement contains provisions as 

to the current funding requirements for such Station Two purposes. 

Two Countv Restriction: Reflecting the payment in full of the tax exempt bonds issued 

by the City for Station Two, the 2005 Amendments delete those provisions of the Power 

Sales Contract relating to the two county restriction on use of generation fiom Station 

Two that were required by an Internal Revenue Service ruling with respect to the bonds. 

Big Rivers Assignment 

Under the 200.5 Amendments both the Construction and Operation Agreement and the 

Power Sales Contract are amended to permit the assignment by Big Rivers of its rights and 

interests under the Station Two Contracts and the Station Two Agreement and the grant of 

security interests therein pursuant to certain mortgages entered into by Big Rivers, all in 

accordance with the terms and provisions set forth in Section 40 1 of the 2005 Amendments. 

Effective Dates of 2005 Amendments 

The 2005 Amendments become effective upon the execution and delivery by the parties 

but only as to Section 60 1 under which each party agrees to cooperate with the others to obtain 

all governmental regulatory approvals and creditors’ consents required for the 2005 

Amendments and for related agreements, including the Amendatory Agreement, with respect to 
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the Station Two SCR System. All other provisions of the 2005 Amendments will thereafter 

become effective upon receipt of all such governmental regulatory approvals and creditors’ 

consents and the execution and delivery of such related agreements. If the receipt of such 

approvals and consents and the execution and delivery of such related agreements do not occur 

on or prior to April 30,2006, the 2005 Amendments will terminate. In the event that the Station 

Two Agreement shall terminate prior to April 30,2006, the 2005 Amendments will terminate 

only as to Station Two Subsidiary and LEM and the 2005 Amendments will continue in effect as 

to Big Rivers and the City. Upon all the provisions of the 2005 Amendments becoming effective 

as provided above, the 2005 Amendments will be deemed to have retroactive effectiveness to 

June 1,2004. This retroactivity is intended to apply the provisions of the 2005 Amendments to 

the prior period of operation of the Station Two SCR System under the NOx Regulations. The 

current operation of the Station Two SCR System is provided for under the Interim Funding 

Agreement. In this regard, no significant adjustment of operating results of the Station Two 

SCR System is expected since the provisions of the Interim Funding Agreement, in effect, track 

the provisions of the proposed 2005 Amendments. 
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Sections in Power Sales Contract, Construction and 
Operation Agreement and Joint Facilities Agreement 

Affected by 2005 Amendments 

Construction and Operation Agreement 

Section No(s)./Page No.’ 

[51 l 2  

2.9 

3.3 ~251 

4.12 [261 

Subject Matter 
of Existing Section 

Definitions section 

Definition of “Bond 
Ordinance” 

Definition of “Station Two 
Bonds or “Bonds” 

None 

None 

Changes to 
Existing Section 

New and amended definitions 
relating to SCR issues 

Amended to refer only to any bond 
ordinance adopted by the City 
after the date of the 2005 
Amendments 

Amended to refer only to bonds 
issued by the City after the date of 
the 2005 Amendments 

New section regarding easement 
for location of portion of SCR 
facilities 

New section regarding the general 
obligations of the parties 
respecting the design, 
construction, funding of the SCR 
System and operation 

In this column, the number on the left is the section number in the existing Construction 
and Operation Agreement, one of the Station Two Contracts. The number on the right, in 
brackets, is the page number in the 2005 Amendments where the proposed change to that section 
of the Construction and Operation Agreement can be found. 
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4.16 1301 

~ 

4.13 P91 1 None 

None 

4.14 ~291 None 

4.15 1301 None 

4.17 c301 None 

4.18 c401 None 

4.19 ~411 None 

4.20 [561 None 

4.21 c631 None 

4.22 1631 None 

9.1 1631 Section regarding 
establishment of capital 
funds and accounts 

New section regarding 
engagement and use of consulting 
engineer 

New section regarding accounting 
for SCR Ammonia Costs and SCR 
Catalyst Acquisition Costs 

New section making NOx 
regulation compliance costs SCR 
Capital Costs 

Reserved section number 

New section regarding allocation 
of Allotted Allowances 

New section making costs of 
obtaining approvals and consents 
SCR Capital Costs 

New section regarding rights and 
duties of parties with respect to 
enforcement of the SCR System 
construction contracts 

New section regarding the 
definition, funding and application 
of SCR Capital Costs 

New section regarding handling of 
potential hture issues respecting 
SO, emissions 

New section regarding monitoring 
of operating performance af SCR 
System and of Station Two he1 
supply 

Amended to authorize 
establishment of new accounts and 
funds in the event Station Two 
Bonds are issued 
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2.0 [71 
2.2 [51 

2.9 161 

14.4 1641 

Definitions sections 

Definition of “Station Two 
Bonds” or “Bonds” 

18.4 ~ 5 1  

28.1 ~ 5 1  

Section regarding 
amendment of annual 
budget 

Section regarding audit of 
books, accounts and 
records 

Section regarding 
disposition of insurance 
proceeds 

Section regarding 
relationship between 
Construction and 
Operation Agreement and 
Bond Ordinance 

Amended to delete reference to 
obsolete bond ordinance 

Amended to delete reference to 
obsolete bond ordinance and to 
further define rights and 
obligations of parties 

Amended to delete reference to 
obsolete bond ordinance 

~ 

Amended to delete reference to 
obsolete bond ordinance 

assignment rights right to assign its rights and 
obligations to its creditors as 

Power Sales Contract 

Section No(s)./Page No? I Subject Matter 
of Existing Section 

Changes to 
Existing Section 

I I 

New and amended de f~ t ions  
relating to SCR issues 

Amended to refer only to bonds 
issued by the City aft-er the date of 
the 2005 Amendments 

In this c o l r n ,  the number on the left is the section number in the existing Power Sales 
Contract, one of the Station Two Contracts. The number on the right, in brackets, is the page 
number in the 2005 Amendments where the proposed change to that section of the Power Sales 
Contract can be found. 
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Section regarding payment 
of capacity charges 

2.8 ~71  

Amended to delete obsolete 
reference to bond trustee 

Definition of “Bond 
Ordinance’’ 

9.1 [74] 

Amended to refer only to any bond 
ordinance adopted by the City 
after the date of the 2005 
Amendments 

Section relating to payment 
schedule 

3.1 C661 Section regarding City’s 
rights to output of Station 
Two 

Amended to clarify those rights 

6.1 ~ 7 1  

6.2 ~ 7 1  Section regarding 
calculation of a party’s 
capacity charges 

Amended to recognize different 
methodology for assigning 
allowable SCR costs, and 
procedure for recalculation of 
capacity charge as City’s capacity 
take increases 

6.3 ~701 Section defining total 
capacity costs 

Amended to delete references to 
obsolete bond ordinance, and to 
include, among other things, costs 
related to the SCR System 

6.7 [721 Section relating to fuel 
supply for Station Two 

Amended to include reagent 
requirements 

New section regarding payment of 
catalyst costs 

6.8 [731 None 

6.9 WI None New section regarding disposition 
of proceeds from sale or disposal 
of a catalyst layer 

Amended to include new 
obligations related to SCR System 
operation and maintenance 

Section relating to payment 
obligation offsets 

9.3 [761 I Amended to delete obsolete 
references to bond trustee 

9.4 [76] I Section relating to 1 Amended to update language and 
reporting of capacity costs delete obsolete references to the 

bond trustee 
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19.1 P I  

Section relating to annual 
audit 

Section relating to 
relationship between 
Power Sales Contract and 
City’s bond obligations 

Section relating to 
maintenance of reserves 
under bond ordinance 

Amended to delete references to 
obsolete bond ordinance, and to 
expand description of audit 
process 

Amended to delete obsolete 
references 

Deleted 

19.2 P I  

19.3 C821 

21.4 ~ 4 1  

24.1 EW 

Section relating to form of 
payment, and Renewals 
and Replacements Fund 
under obsolete bond 
ordinance 

Section regarding 
establishment of Station 
Two O&M Fund prior to 
retirement of bonds 

None 

Section relating to contract 
assignment rights 

Amended to renumber as Section 
1 9.1, and to change Renewal and 
Replacement Fund terms for 
funding and use 

Amended to renumber section as 
Section 19.2, and to restructure 
Station Two O&M Fund 

New section updating contract to 
reflect payment of outstanding 
bonds 

Amended to expand Big Rivers’ 
right to assign its rights and 
obligations to its creditors as 
security 
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15.1 [85] 

Joint Facilities Agreement 

Section related to contract 
assignment 

Amended to expand Big Rivers’ 
right to assign its rights and 
obligations to its creditors as 
security 

I Changes to 
Existing Section I Subject Matter 

of Existing Section I Section No(s)./Page No? I 

’ In this calm, the number on the left is the section number in the Joint Facilities 
Agreement, one of the Station Two Contracts. The number on the right, in brackets, is the page 
number in the 2005 Amendments where the proposed change to that section of the Joint 
Facilities Agreement can be found. 
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AMENDATORY AGREEmNT 

DATED AS OF April 1,2005 

TO 

AGREEMENT AND AMXNDMENTS TO AGREEMENTS 

DATED AS OF JULY 15,1998 

BY AND AMONG 

CITY OF HENDERSON, KENTUCKY, 

CITY OF ETENDERSON UTILITY COMMISSION, 

RIG RIVERS ELECTRIC CORPORATION, 

WKE STATION TWO INC., 

LG&E ENERGY MARKETING INC., 

WESTERN KENTUCKY ENERGY COW. 

AND 

WKE CORP. 

EXBIBIT 5 
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AMENDATORY AGREEMENT 
I .  

TEHS AMENDATORY AGREEMENT, entered into as of April 1, 2005, amending the 

AGREEMENT AND AMENDMENTS TO AGREEMENTS entered into by the parties hereto as of July 

IS, 1998, as amended (“1998 Station Two Agreement”), by and among (i) THE CITY OF 
HENDERSON, KENTUCKY (the “City”), a municipal corporation and city of the second class 

organized under the laws of Kentucky, THE CIW OF HENDERSON UTILITY COMMISSION 

(“HIJC”), a public body politic and coqoration organized under Kentucky Revised Statutes and 

doing business as HENDERSON MUNICIPAL POWER & LIGHT (“IIMPL”) (the City and HUC 

being sometimes hereinafter collectively referred to as “Henderson”), (ii) BIG RrvERs ELECTRIC 

CORPORATION (“Big Rivers”), a Kentucky rural electric cooperative corporation, (iii) WKE 

STATION Two INC., formerly known as LG&E Station Two Inc. (“Station Two Subsidiary”), a 

Kentucky corporation, LG&E ENERGY MARKETING INc., (“LEM’), an Oklahoma corporation, 

WESTERN KENTIJCKV ENERGY CORP., a Kentucky corporation (“WKEC”) and the successor by 

merger to Western Kentucky Leasing Corp., and WKE COW., a Kentucky corporation (“W 

Corp.”) (hereinafter, Station Two Subsidiary, LEM, MrKEC and WKE Corp. are referred to 

collectively as the “LG&E Companies” and individually as an “LG&E Company,” and together 

with Henderson and Big Rivers are referred to collectively as the “Parties” or individually as a 

“Party”). Capitalized terms used but not defined in this Amendatory Agreement shall have their 

same respective meanings as in the 1998 Station Two Agreement. 

WHEREAS, the Parties have entered into the 1998 Station Two Agreement and 

other contracts relating to Henderson’s Station Two electric generating plant and related 

facilities. 

WHEREAS, the Parties agreed that Station Two be equipped with the “Statian 

Two SCR System” (as hereinafter defined) in order to meet certain federal and Kentucky 

requirements for NOx removal; 

WREREAS, Henderson, Station Two Subsidiary and Big Rivers have agreed to 

fund the costs associated with the design, acquisition, construction, installation, start-up and 

testing of the Station Two SCR System in accordance with the provisions of those certain 2005 
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Amendments to Contracts of even date herewith among the Parties (other than WKEC and VlrKE 

Corp.), which 2005 Amendments to Contracts have amended, modified and supplemented the 

provisions of the Station Two Power Sales Agreement, the Station Two Operating Agreement 

and the Joint Facilities Agreement (the “2005 Amendments to Contracts”); 

WHEREAS, Henderson has fully paid its Electric Light and Power Refunding 

Revenue Bonds, Station Two Series, dated March 1,1973; 

WEIEREAS, in connection with the funding, design, acquisition, construction, 

installation, start-up, testing, operation and maintenance of the Station Two SCR System, and in 

order to evidence certain additional agreements between or among the Parties with respect to the 

same, it is necessary to, and the Parties desire to, further amend the 1998 Station Two Agreement 

upon the terms and subject to the conditions set forth in this Amendatory Agreement. 

NOW TEEREFORE in consideration of the mutual premises and covenants 

contained herein, the receipt and sufficiency of which are hereby acknowledged, the Parties, 

intending to be legally bound, agree as follows: 

Section 1. The term “Station Two Bonds” as used in the Station Two Agreement and 

as defined in Recital A of the 1998 Station Two Agreement is amended to read as follows: 

“Station Two Bonds” shall mean bonds, if any, authorized and issued by the City 

subsequent to the date of this Amendatory Agreement, with the prior written 

approval of Big Rivers (and, during the term of the Station Two Agreement, 

Station Two Subsidiary), in order to finance any major repairs, renewals or 

replacements of Station Two or major additions or improvements thereto; 

provided, that the “Station Two Bonds” or “Bonds” shall not be deemed to 

include: (a) the City’s Electric Light and Power Refunding Revenue Bonds, 

Station Two Series, dated as of March 1, 1973 (which bonds have been paid, 

defeased or redeemed prior to the date hereof); or (b) any other bands or other 

evidences of indebtedness issued by or for the City, or otherwise guaranteed or 

secured by the City or its assets or properties, including its municipal electric 

system, for the purpose of financing or funding the City’s share, or any portion 
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thereof, of any costs or expenses associated with the Station Two SCR System or 

Station Two. 
, I  

Section 2. The term “Bond Ordinance” as used in the Station Two Agreement and as 

defined in Recital A of the 1998 Station Two Agreement is amended to read as follows: 

“Bond Ordinance’’ shall mean any bond ordinance or any supplements or 

amendments to a bond ordinance, adopted by the City subsequent to the date of 

the 2005 Amendments to Contracts, authorizing any Station Two Bonds, which 

ordinance and each such supplement and amendment shall have received the 

written approval of Big Rivers (and, if adopted during the term of the Station Two 

Agreement, of Station Two Subsidiary and LEM). 

Section 3. The term “Station Two Contracts” as used in the Station Two Agreement 

and as defined in Recital B of the 1998 Station Two Agreement is amended to read as follows: 

“Station Two Contracts” shall mean and include (i) the Station Two Contracts as 

defined in Recital B to the 1998 Station Two Agreement and as set forth in 

Exhibit A to the 1998 Station Two Agreement and (ii) the respective axnendments 

thereof made by the 2005 Amendments to Contracts. In this connection the 2005 

Amendments to Contracts shall be added to Exhibit A to the 1998 Station Two 

Agreement. 

Section 4. The term “Station Two Agreement” as set forth in Exhibit €3 to the 1998 

Station Two Agreement is amended to read as follows: 

Station Two Agreement. “Station Two Agreement” shall mean the 1998 Station 

Two Agreement, as amended by the 2005 Amendatory Agreement. 

Section 5. The following terms are added to Exhibit B to the 1998 Station Two 

Agreement and defined as follows: 

“2005 Amendments to Contracts” shall mean the 2005 Amendments to Contracts, 

dated as of April 1, 2005, among the City of Henderson, Kentucky, the City of 
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Henderson TJtility Commission, Big Rivers Electric Corporation, WKE Station 

Two, Inc. and LG&E Energy Marketing Inc., as and when all provisions of such 

2005 Amendments to Contracts shall become effective in accordance with Section 

601 thereof. 

“Station Two SCR System” shall have the meaning set forth in the 2005 

Amendments to Contracts. 

“2005 Amendatory Agreement” shall mean this Amendatory Agreement, dated as 

of April 1, 2005, amending the 1998 Station Two Agreement, by and among the 

parties to the 1998 Station Two Agreement. 

“Outstanding” as used with respect to any Station Two Bonds, shall have the 

same meaning as set forth for such term in the applicable Bond Ordinance. 

“Guarantor’s Consent and Acknowledgment” shall mean the Consent and 

Acknowledgment, dated as of April 1 , 2005, by LG&E Energy LLC, as Guarantor 

under the Guarantee Agreement [Station Two Obligations], dated July 15, 1998, 

by and among LG&E Energy LLC (as successor by merger with LG&E Energy 

Corp.), the City of Henderson and the City of Henderson Utility Commission. 

“Big Rivers’ Easement” shall mean the Grant of Rights and of Easements, dated 

as of April 1 , 2005, between and among Big Rivers, WKEC and the City. 

“Big Rivers’ Creditors’ Subordination Agreement” shall mean the Agreement, 

dated as of April 1, 2005, among Big Rivers and the United States of America, 

acting through the Administrator of the Rural Utilities Service, Ambac Assurance 

Corporation, the National Rural Utilities Cooperative Finance Corporation, Credit 

Suisse First Boston, acting by and through its New York Branch, IJS Bank 

National Association, as trustee under the Trust Indenture dated as of August 1, 

2001, Ambac Credit Products, LLC, Bluegrass Leasing, Fleet Real Estate, Inc., 

AME Investments, LLC, CoBank, ACB, AME Asset Funding, LLC, the City of 

Henderson, Kentucky, the City of Henderson Utility Commission, Western 

Kentucky Energy Corp., WKE Station Two, Inc., LG&E Energy Marketing Inc., 
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WKE C o p ,  and PBR-I Statutory Trust, PBR-2 Statutory Trust, PBR-3 Statutory 

Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust, PBR-1 OP Statutory Trust, 

PBR-2 OP Statutory Trust, PBR-3 OP Statutory Trust, FBR-I OP Statutory Trust 

and FBR-2 OP Statutory Trust, in each case, acting through U.S. Bank National 

Association (successor to State Street Bank and Trust Company, National 

Association), as the same may be amended in accordance with its terms. 

I .  

Section 6.  Section 10.3(f) and (g) of the 1998 Station Two Agreement are amended 

as follows: 

(a) References in Section 10.3(f) and (8) to “1 998 Amendments” are amended to refer to 

“2005 Amendments to Contracts”. 

(b) The third sentence in Section 10.3(f)(2) is mended to read as follows: 

The Parties agree that any funds deposited by Station Two Subsidiary into the Big 

Rivers Replacement O&M Fund (exclusive of interest accruing thereon, which 

may not be utilized by Henderson) may be used by Henderson and Station Two 

Subsidiary only to fund costs and expenses required for the operation and 

maintenance of Station Two during the Term, but then, in the case of withdrawals 

from that fimd by Henderson, only to the extent that (y) Station Two Subsidiary 

has failed or refused to directly hnd those operating and maintenance expenses in 

the ordinary course, or thereafter promptly following a written request to do so by 

Henderson, and (z) Henderson has made a corresponding withdrawal from the 

Henderson Replacement O&M Fund to fund a portion of that same cost or 

expense in proportion to the then effective allocation of Station Two capacity 

charges between Henderson and Station Two Subsidiary applicable to such cost 

or expense in accordance with Section 6.2 of the Station Two Power Sales 

Agreement . 
(c) In Section 10.3(g)(2) “$600,000” where it appears in the first sentence thereof is 

amended to read “$1,050,000”. 

(d) Section 10.3(g)(3) is amended to read as follows: 
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(3) Henderson shall be entitled, fi-om time-to-time, in its discretion, to 
submit multiple requests for funds from LEM or Station Two Subsidiary pursuant 

to this Section 10.3(g); provided, however, that the following additional 

conditions or limitations shall apply to the funding obligations of LEM and 

Station Two Subsidiary hereunder for all purposes: (i) the maximum amount of 

h d s  that LEM and Station Two Subsidiary, collectively, shall be obligated to 

remit and pay to Henderson under this Section 10.3(g) during any consecutive 

twelve (12) month period (for all renewals and replacements, collectively, to be 

funded as contemplated in this Section 10.3(g)) shall not exceed the Maximum 

Funding Limit, (ii) Henderson may not request funds hereunder in increments of 

less than $10,000, (iii) LEM or Station Two Subsidiary (as applicable) shall not 

be required to remit or pay funds to Henderson hereunder in excess of that portion 

of the cost of the relevant renewal(s) or replacements(s) corresponding with the 

Capacity fiom Station Two then allocated for use by Big Rivers or Station Two 

Subsidiary or LEM (as contemplated in Section 3 of the Station Two Power Sales 

Agreement and/or this Agreement), except, in the case of a renewal or 

replacement the cost of which constitutes SCR Catalyst Acquisition Costs (as 

defined in the Station Two Power Sales Agreement), the portion of such cost shall 

correspond with the allocation of said SCR Catalyst Acquisition Costs to Station 

Two Subsidiary and LEM as provided in Section 6.2 of the Station Two Power 

Sales Agreement, (iv) Henderson shall not request funds in excess of its good 

faith estimate of Station Two Subsidiary’s and LEM’s allocated share of the cost 

of such renewal(s) or replacement(s), and hereby agrees to promptly repay to 

LEM or Station Two Subsidiary (as applicable) any amounts funded by them in 
excess of their allocated share of the actual cost thereof (which obligation of 

Henderson shall be deemed to survive any expiration or termination of this 

Agreement), and (v) Henderson must also contemporaneously hnd, out of its own 

resources, that portion of the cost of such renewal(s) and replacement(s) 

corresponding with Henderson’s reserved Capacity fi-om Station Two at that time 

(or, in the case of SCR Catalyst Acquisition Costs, corresponding with 
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Henderson’s share of such costs as contemplated in Section 6 of the Station Two 

Power Sales Agreement). 
* I  

Section 7. A new Section 10.301) is added to the 1998 Station Two Agreement to 

read as follows: 

(h) Notwithstanding anything to the contrary in Section 10.3(a) to (g), 
inclusive, of this Station Two Agreement, in the event that Station Two Bonds 

(that have been consented to, and the Bond Ordinance for which has been 

consented to, by Big Rivers (and, during the term of this Station Two Agreement, 

by Station Two Subsidiary and LEM) as contemplated in the Statian Two 

Contracts or this Station Two Agreement) shall be at any time Outstanding, any 

amounts in any Station Two R&R Account or any Station Two O&M Account 

under the applicable Bond Ordinance shall be expended and maintained as 

provided in such Bond Ordinance and the Station Two Power Sales Agreement. 

Nothing contained in this Subsection (h) shall, however, affect the suspension of 

Section 19.2 (renumbered as Section 19.1 pursuant to the 2005 Amendments to 

Contracts) of the Station Two Power Sales Agreement during the Term of this 
Station Two Agreement, nor obligate any LG&E Company to fund the Station 

Two R&R Account or any equivalent ar replacement account during that Tam, 

whether pursuant to that Bond Ordinance or otherwise unless such LG&E 

Company shall after the date of the 2005 Amendatory Agreement consent to such 

funding in writing. 

Section 8. Section 10.4 of the 1998 Station Two Agreement is mended to read as 

follows: 

10.4 Certain Deposits to and Disbursements from Bond Ordinance Funds. 

(a) In the event of the issuance of any Station Two Bonds (that have been 

consented to as contemplated above) during the term of the Station Two 

Agreement, and in the event Big Rivers (and, during the term of the Station Two 

Agreement, Station Two Subsidiary and LEM) has approved in writing the 

establishment of and funding levels for one or more funds or accounts under the 
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relevant Bond Ordinance as contemplated in Section 9.1 of the Station Two 

Operating Agreement (as amended by the 2005 Amendments to Contracts), 

Station Two Subsidiary agrees to make such approved deposits in such funds or 

accounts in the agreed proportion allocated to Big Rivers or Station Two 

Subsidiary, as applicable. Any such funding commitments shall be in addition to 

and not in substitution for the requirements of Section 10.3(f) and (g) of the 

Station Two Agreement. The parties agree that any such approved funds or 

accounts shall be maintained as provided for in the relevant provisions of the 

Station Two Operating Agreement, the Station Two Power Sales Agreement and 

the applicable Bond Ordinance (but only to the extent such provisions have been 

SO approved by them prior to the issuance of the relevant Station Two Bonds), SO 

long as any such Station Two Bonds remain Outstanding under the applicable 

Bond Ordinance, subject, however, to the provisions of (b) below. 

(b) Upon the occurrence of either of the events set forth herein below, the 

balances then on deposit in any Station Two R&R Account and any Station Two 

O&M Account, respectively, under the applicable Bond Ordinance shall each be 

disbursed to Station Two Subsidiary (and LEM) and the City, respectively, in the 

same proportion, with respect to each such Account, as the amounts that have 

been contributed to such Account, either directly or through payments for 

capacity pursuant to the provisions of the Station Two Power Sales Agreement, 

by each such party bears to such amounts that have been contributed to such 

Account by the other party(s): 

(i) The defeasance of such Station Two Bonds in accordance 

with the applicable Bond Ordinance at a time prior to the expiration or 

termination of the Station Two Agreement; or 

(ii) The expiration or termination of the Station Two 

Agreement at a time during which such Station Two Bonds shall remain 

Outstanding under the applicable Bond Ordinance. 

NYI:870455.5 8 



Section 9. Section 18 of the 1998 Station Two Agreement is amended by adding the 
, I  

following: 

18.16 Payment ofBonds. Since the City’s Electric Light and Power 
Refunding Revenue Bonds, Station Two Series, dated as of March 1, 1973, have 

been paid in accordance with their terms, the two county restriction provided for 

in the Internal Revenue Service Letter Ruling, dated January 26, 1971, shall no 

longer be applicable with respect to the distribution of Station Two power and 

energy generated by Station Two after the date of such Bond payment; and, 

accordingly, it is agreed that the provisions of Section 10.6 of the 1998 Station 

Two Agreement and any other provisions under the 1998 Station Two Agreement 

based on such two county restriction will no longer be applicable or have any 

force or effect with respect to the power and energy generated after the date of 

payments of such Bonds at Station Two. 

28.17 Consents. The Parties consent to the amendments of the 

Station Two Power Sales Agreement, the Station Two Operating Agreement and 

the Joint Facilities Agreement made by the 2005 Amendments to Contracts and 

hereby agree that each such Station Two Contract as used in or referred to in the 

Station Two Agreement shall be deemed used or referred to as SO amended by the 

2005 Amendments to Contracts (but subject to the provisions of the Station Two 

Agreement that may limit the applicability of those Station Two Contracts (or any 

portions thereof) to any of the Parties). 

Section 10. A new Section 19 of the 1998 Station Two Agreement is hereby added 

and shall read in its entirety as set forth below. The LG&E Companies, Big Rivers and 

Henderson agree that the provisions of Section 19 below shall not be binding upon or inure to the 

benefit of Henderson for any purpose. 

“19. 2005 Supplemental Provisions. 
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19.1 Certain Funding and R W  Commitments and Understandings. 

Notwithstanding anything contained in this Agreement or in Section 24.1 of the Participation 

Agreement to the contrary, the LG&E Companies and Big Rivers agree that: 

(a) Big Rivers shall have no obligation to fund or reimburse any LG&E 
Company for any share of the $123,584.00 to be paid or funded by Station Two Subsidiary or 

LEM toward the costs of the Station Two SCR System as Contemplated in the second sentence of 

Section 4.20 of the Station Two Operating Agreement, and no LG&E Company shall be entitled 

to receive an LG&E Parties Residual Value Payment on or with respect to that $123,584.00 in 

costs to be so paid or funded by Station Two Subsidiary or LEM; and 

(b) In the event any collection costs or other costs or expenses that may be 

incurred by an LG&E Company (or that may be incurred by Henderson but reimbursed to it by 

an LG&E Company) in connection with its or their pursuit of any liquidated damages or other 

remedies against one or more bidders, vendors or contractors of the Station Two SCR System (or 

any component thereof), as contemplated in Section 4.19 of the Station Two Operating 

Agreement (collectively, “Collection Costs”), are capitalized by that LG&E Company in 

accordance with this Agreement (as amended by the “2000 Amendments” (as defined in Section 

19.3(c))), and in the event that LG&E Company shall thereafler recover from that bidder, vendor 

or contractor any such Collection Costs pursuant to (i) a specific award thereof made or ordered 

by a court of competent jurisdiction or an arbitrator or arbitration panel, or (ii) an agreement of 

that bidder, vendor or contractor to reimburse such Collection Costs, then the LG&E Companies 

agree that they shall not be entitled to thereafter receive an LG&E Parties Residual Value 

Payment from Big Rivers on account of the capitalized Collection Costs so recovered. 

(c) In the event Station Two Subsidiary or LEM shall actually receive one or 

more credits against capacity charges payable by them as contemplated in Subclause (i) of 

Section 6.2 of the Station Two Power Sales Agreement, the amounts corresponding with such 

credits (to the extent they are not required to be paid by Station Two Subsidiary or LEM to Big 

Rivers pursuant to Section 19.4(e) below), but limited to the principal amounts contemplated in 

the definition of SCR Amortized Capital Cost per h4W that are included in such credit(s), shall 
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be deemed to be a recoupment of like amounts of the SCR Capital Costs funded by Station Two 

Subsidiary pursuant to Section 4.20 of the Station Two Operating Agreement, and such recouped 

SCR Capital Costs shall be deemed to have never been funded or incurred by Station Two 

Subsidiary for Henderson Incremental Capital Costs for the purpose of calculating any LG&E 

Parties Residual Value Payment that may thereafter become owing pursuant to Section 10.36 of 

this Agreement or Section 24.1 of the Participation Agreement, as applicable. 

19.2 Payment for Certain Available Credits. 

(a) Station Two Subsidiary hereby agrees with Big Rivers that in the event 
Station Two Subsidiary shall utilize any “Allotted Allowances” that may be allocated to it 

pursuant to Section 4.17(d) of the Station Two Operating Agreement for any purpose other than 

in connection with its use and operation of Station Two or WKEC’s use and operation of one ar 

more of the Facilities (including, without limitation, the sale, assignment or transfer of such 

Allotted Allowances by Station Two Subsidiary to any other Person, other than to WKEC for use 

in connection with the Facilities), then Station Two Subsidiary shall pay to Big Rivers for each 

such Allotted Allowance an amount in immediately available funds equal to (x) Big Rivers’ 

Station Two Improvements Sharing Ratio applicable under Section 8.17(e)(l) of this Agreement 

on the date on which such Allotted Allowance is allocated to Station Two Subsidiary pursuant ta 

Section 4.17(d) of the Station Two Operating Agreement, multiplied by (y) the “fair market 

value” of such Allotted Allowance as of the date of its use, sale, assignment or transfer by 

Station Two Subsidiary. As used in this Section 19, the “fair market value” of a particular 

Allotted Allowance as of a date shall mean (i) the price of a comparable NOx allowance or 

emission credit or the like allotted under applicable Federal or Kentucky NOx Regulations, based 

upon the Cantor-Fitzgerald Monthly Average Price for the month in which the use, sale, 

assignrnent or transfer by Station Two Subsidiary occurs, or, if this index or no comparable 

index shall then exist, (ii) the fair market value of that Allotted Allowance as of such date as 

determined pursuant to the dispute resolution procedures set forth in Article 15 of the 

Participation Agreement. The LG&E Companies and Big Rivers acknowledge that Station Two 

Subsidiary, or another LG&E Company, may purchase one or more NOx allowances or emission 

credits or the like allotted under applicable Federal or Kentucky NOx Regulations (‘WQx 

Allowance” or “NOx Allowances”) to perform its obligations under the Station Two Operating 
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Agreement, this Agreement or the Lease. The LG&E Companies and Big Rivers agree that if the 

purchase of a NOx Allowance under such circumstances could have been avoided by use of an 

Allotted Allowance that Station Two Subsidiary has used, and for which Station Two Subsidiary 

has compensated or is obligated to compensate Big Rivers, as contemplated in this Section 

19.2(a), then the obligation of Big Rivers to any LG&E Company for the cost of the NOx 

Allowance so purchased shall not exceed the average compensation per Allotted Allowance paid 

or payable to Big Rivers by Station Two Subsidiary for its use of Allotted Allowances hereunder. 

(b) Any payments required to be made to Big Rivers pursuant to this Section 
19.2 shall be made by Station Two Subsidiary within thirty (30) days after the date of the use, 

sale, assignment or transfer of the relevant Allotted Allowance by Station Two Subsidiary (or 

such later date as the fair market value thereof shall have been determined as contemplated 

above). Station Two Subsidiary agrees with Big Rivers to maintain complete and accurate 

records regarding any use, sale, assignment or transfer of Allotted Allowances that may give rise 

to a payment obligation to Big Rivers hereunder, and agrees to give Big Rivers and its 

representatives reasonable access from time-to-time to all such records in order for Big Rivers to 

verify the amounts (if any) owing to it hereunder, in each case throughout the Tern of this 
Agreement and for a period of one (1) year following the expiration or termination of this 

Agreement. Station Two Subsidiary further agrees that on or before March 1 of each year during 

the Term (and, following the expiration or termination of this Agreement, on or before the March 

1 next following the expiration or termination of this Agreement), Station Two Subsidiary will 

give Big Rivers a copy (in hard copy and electronic form) of the arinual report made by the 

Station Two Designated Representative to environmental regulatory authorities regarding the 

receipt and disposition of Allotted Allowances for or during the prior calendar year. Station Two 

Subsidiary will cause that report to include information that Big Rivers may reasonably request 

(to the extent the report will comply with applicable Federal and Kentucky NOx Regulations), 

including Allotted Allowance balances on hand at the beginning and at the end of that period, 

and a summary of receipts and dispositions of Allotted Allowances during that period, in each 

case to the extent that reasonable request is delivered by Big Rivers to Station Two Subsidiary 

sufficiently in advance of the filing date for the compilation and incorporation of the requested 

information into the report. If reasonably requested by Big Rivers, Station Two Subsidiary will 
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provide Big Rivers a summary of that report which enables Big Rivers to extract the information 

it requests. 
I .  

(c) Nothing contained in this Section 19.2 shall restrict the ability of Station 
Two Subsidiary to use or apply the Allotted Allowances allocated to it pursuant to Section 

4.1 7(d) of the Station Two Operating Agreement in any manner allowed by that Section 4.17(d); 

provided, that Station Two Subsidiary agrees with Big Rivers that it shall not attempt to utilize 

any Allotted Allowances allocated to it pursuant to Section 4.17(d) of the Station Two Operating 

Agreement for any purpose other than in connection with its or W E C ’ s  use and operation of 

Station Two or the Facilities, respectively, unless Station Two Subsidiary shall believe in good 

faith that such Allotted Allowances are not required, and will not be required, for compliance by 

Station Two or the Facilities with applicable Federal and Kentucky NQx Regulations for periods 

through the NOx Season for the year in which this Agreement expires or, in the event Station 

Two Subsidiary knows or should reasonably know that this Agreement will be terminated early, 

for the year in which Station Two Subsidiary reasonably believes that this Agreement will be 

terminated. Station Two Subsidiary further agrees with Big Rivers that it will exercise good 

faith, consistent with Prudent Utility Practice, to attempt to obtain and, if obtained, to keep on 

hand sufficient NOx Allowances to satisfy the NOx emissions compliance requirements for 

Station Two under then applicable Federal and Kentucky NOx Regulations for the year in which 

this Agreement expires or, in the event Station Two Subsidiary knows or should reasonably 

know that this Agreement will be terminated early, for the year in which Station Two Subsidiary 

reasonably believes that this Agreement will be terminated; provided, that Station Two 

Subsidiary shall not be required to attempt to acquire NOx Allowances in order to fulfill the 

foregoing commitment in advance of the year in which this Agreement is scheduled to expire or 

in which Station Two Subsidiary reasonably believes this Agreement will be terminated unless 

Station Two Subsidiary believes in good faith that NOx Allowances sufficient for that purpose 

will not be obtainable for any price during that year. Station Two Subsidiary’s right to receive 

any additional Allotted Allowances, and its right to utilize any Allotted Allowances previously 

allocated to it for any purpose other than to ensure compliance by the Facilities with applicable 

Federal and Kentucky NOx Regulations for or during NOx Seasons (or portions thereof) during 

the Term of this Agreement, shall each cease upon the expiration or termination of this 
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Agreement. 'Upon the expiration or termination of this Agreement, Station Two Subsidiary will 

(and/or as applicable agrees to cause WKEC to) assign to Big Rivers, and Big Rivers agrees to 

accept and, where required by this Agreement, purchase from Station Two Subsidiary (or, as 

applicable, WKEC) and will thereafter be entitled to the irnmediate, full and exclusive use, 

enjoyment and benefit of (free of all Liens arising prior to such entitlement), all Allotted 

Allowances and all other NOx Allowances that may theretofore have been allocated to or 

acquired by Station Two Subsidiary for use in connection with its use and operation of Station 

Two, in each case to the extent (but only to the extent) such Allotted Allowances or other NOx 

Allowances are then held by or under the control of Station Two Subsidiary or WKEC (that is, 

such Allotted Allowances or other NOx Allowances have not been contractually sold, assigned 

or conveyed to any person or entity, whether or not title to the same shall have vested with such 

other person or entity and whether or not control over the same shall have been relinquished by 

the Station Two Designated Representative or the Facilities Designated Representative) and have 

not been committed under applicable Federal and Kentucky NOx Regulations to ensure 

compliance by Station Two or the Facilities with those regulations during the Term hereof. Big 

Rivers will pay Station Two Subsidiary (or, as applicable, WKEC) a purchase price for each 

such Allotted Allowance or other NOx Allowance in accordance with the terms of this Section 

19.2, except that Big Rivers will not be required to pay Station Two Subsidiary for those Allotted 

Allowances and other NOx Allowances that will be used by Big Rivers solely in connection with 

causing compliance by Station Two or the Facilities with applicable Federal and Kentucky NOx 

Regulations during the Term (where the need to so utilize those Allotted Allowances or NOx 

Allowances was not created by a sale or assignment by Big Rivers of other NOx Allowances 

specifically allotted to a Facility for NOx Seasons (or portions thereof) during the Term). The 

purchase price for each Allotted Allowance or other NOx Allowance to be paid by Big Rivers 

hereunder will be the fair market value (determined in the manner set forth in Section 19.2(a) 

above) of such Allotted Allowance or other NOx Allowance as of the date of expiration or 

termination of this Agreement; provided, that Big Rivers shall receive a credit against that 

purchase price (in the case of other NOx Allowances theretofore acquired by Station Two 

Subsidiary for use in connection with Station Two as conternplated above, only in the event Big 

Rivers shall have paid to Station Two Subsidiary Big Rivers' Henderson Incremental 

Enviromental O&M Share of the costs to SO acquire those NOx Allowances) in an amount 
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equal to that fair market value multiplied by Big Rivers’ Henderson Incremental Environmental 

O&M Share in effect on the date on which that Allotted Allowance was first allotted to Station 

Two or that other NOx Allowance was first acquired by Station Two Subsidiary. Big Rivers 
agrees to use all such purchased Allotted Allowances and other NOx Allowances solely in 

connection with ensuring the compliance by Station Two or the Facilities with applicable Federal 

and Kentucky NOx Regulations for periods during the Term, prior to using those allowances for 

any other purpose. Within ten (10) days after the date of the expiration or termination of this 

Agreement, authorized representatives of Station Two Subsidiary and Big Rivers shall meet and 

attempt to agree upon the applicable purchase price amounts that are payable by Big Rivers to 

Station Two Subsidiary and/or WKEC for those Allotted Allowances andor other NOx 

Allowances. The relevant purchase price amounts shall be paid by Big Rivers to Station Two 

Subsidiary or WKEC, as applicable, within five (5) business days following the date on which 

those Parties shall agree on such amounts or on such later date as those amounts shall be 

determined by resort to the procedures set forth in Article 15 of the Participation Agreement. 

The obligations of Station Two Subsidiary and Big Rivers set forth in this Section 19.2 shall 

survive the expiration or termination of this Agreement. 

19.3 Approval of Station Two SCR System. 

(a) For all purposes under this Agreement and the Station Two Contracts, 

Big Rivers and the LG&E Companies approve the acquisition, construction, installation, start-up, 

testing, use, operation, maintenance, repair and upkeep by Henderson or Station Two Subsidiary 

(as applicable) of the Station Two SCR System at, on and in connection with the operation of 

Station Two, as contemplated in the 2005 Amendments to Contracts and the “Interim Funding 

Agreement’’ (as defined in Section 19.4(a) below), but only to the extent such activities are 

undertaken and such facilities are constructed and installed in all material respects in compliance 

with the designs, specifications and configurations provided for in the 2005 Amendments to 

Contracts and/or in the “SCR Contract” contemplated therein (collectively, the “Approved 

Specifications”). Big Rivers and the LG&E Companies also acknowledge that they have 

reviewed and approved the proposed budgets for all expenditures associated with the initial 

acquisition, construction, ixistallation, start-up and testing of the Station Two SCR System, and 

agree that such budgets shall constitute a part of the approved Operating Budgets for Station 
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Two for all periods during which the acquisition, construction, installation, start-up andor 

testing of the Station Two SCR System is or will be ongoing. The foregoing approvals by Big 

Rivers and the LG&E Companies and the execution of the 2005 Amendatory Agreement by Big 

Rivers and the LG&E Companies, shall constitute (or dispense with) the approval of the Station 

Two SCR System (and the Approved Specifications and associated portions of the Operating 

Budgets) by the members of the Operating Committee. The foregoing approvals by Big Rivers 

and the LG&E Companies and the execution of the 2005 Amendatory Agreement by Big Rivers 

and the LG&E Companies shall also constitute a ratification of any and all actions heretofore 

taken by any LG&E Company in connection with the Station Two SCR System consistent with 

the Approved Specifications and those approved budgets. The approvals of Big Rivers set forth 

above shall not be deemed (i) to be an approval by Big Rivers (or by its Operating Committee 

representatives) of any material changes in the Approved Specifications, it being understood and 

agreed that the approval requirements (if any) for such changes shall be as set forth in Subsection 

(b) below, or (ii) to be a waiver by Big Rivers of any rights under the 2005 Amendments to 

Contracts, to review and approve proposed material changes in the plans, specifications or 

contracts for the Station Two SCR System. 

(b) The LG&E Companies and Big Rivers acknowledge that Big Rivers’ 

approval of the Station Two SCR System has been granted on the basis that the Station Two 

SCR System, as constructed and installed, is consistent in all material respects with the 

Approved Specifications. For this reason, Station Two Subsidiary agrees with Rig Rivers that it 

shall not approve any material changes in, or any material additions to, the Approved 

Specifications (and will not approve any corresponding amendments to the SCR Contract or any 

other material vendor contracts relating to the Station Two SCR System), whether initiated by an 

LG&E Company or requested by Henderson, in each case without the prior written consent of 

Big Rivers, which consent shall not be unreasonably withheld, conditioned or delayed. By way 

of example and not limitation, the LGRLE Companies acknowledge that it would be reasonable 

for Big Rivers to withhold its consent to the approval by Station Two Subsidiary of any change 

in the Approved Specifications to the extent that change would or could reasonably be expected 

to materially adversely affect the condition, operation or usefil life of Station Two (including the 

Station Two SCR System). 
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(c) Big Rivers hereby acknowledges that the LG&E Companies have 
satisfied any requirement that they provide Big Rivers with a business case for the Station Two 

SCR System (or the associated SCR Capital Costs) pursuant to Sections I.A. and I.C. of the letter 

amendments among the LG&E Companies and Big Rivers dated as of April 18,2000 (the “2000 

Amendments”). Big Rivers further acknowledges that the LG&E Companies’ current list of 

“units of property”, as contemplated in Section I.A., of the 2000 Amendments, shall include the 

various components of the Station Two SCR System, notwithstanding that such facilities may 

not be individuaIly identified on the current written or electronic form of that list. During 

construction, Station Two Subsidiary has provided a monthly MTKE capital projects in progress 

report to Big Rivers for the Station Two SCR System in the same manner as provided by Station 

Two Subsidiary for other Station Two Improvements. Upon the completion of the construction, 

installation, start-up and testing of the Station Two SCR System (and within a reasonable time, 

not to exceed 60 days following the delivery of the relevant information by Henderson to Station 

Two Subsidiary), Station Two Subsidiary will supply to Big Rivers a preliminary list of property 

units with associated individual costs totaling the unitized cost of the Station Two SCR System. 

Additionally, as with all Station Two Improvements, subsequent additions, deletions and 

dispositions of property units will be provided to Big Rivers. 

* .  

19.4 SCR Capital Costs. 

(a) Big Rivers and the LG&E Companies acknowledge and agree that all 

installed costs and other costs and expenses for Station Two Improvements assaciated with the 

Station Two SCR System, including without limitation, those associated with the design, 

engineering, procurement, construction, installation and operation of, and all renewals and 

replacements for, the Station Two SCR System, or associated with any required modifications or 
improvements to the other Station Two Assets in order to accommodate the Station Two SCR 
System (including without limitation, all “SCR Capital Costs’’ and the SCR Capital Overcontrol 

Amount contemplated in the 2005 Amendments to Contracts or funded by any LG&E Company 

pursuant to the Agreement for Interim Funding Statian Two SCR System dated May 7, 2002, as 

amended by the First Amendment to Agreement for Interim Funding Station Two SCR System 

dated as of April 1, 2005 (the “Interim Funding Agreement”) among Henderson and the LG&E 

Companies), but excluding the $123,584.00 in costs contemplated in Section 19.1 (a), whether 
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fimded by Rig Rivers or by any LG&E Company, shall constitute Henderson Incremental Capital 

Costs for all purposes under this Agreement and the Participation Agreement. No portion or 

component of the Station Two SCR System (nor any modifications or improvements to the other 

Station Two Assets required by reason of the installation of the Station Two SCR System) shall 

constitute an “Enhancement”, a “Major Capital Improvement” or a “Reduction Asset” (each as 

defined in the Station Two Agreement, the Participation Agreement, the Lease and/or the 2000 

Amendments). Station Two Subsidiary agrees to forward to Big Rivers a copy of each invoice 

that Station Two Subsidiary receives from Henderson pursuant to Section 4.20(c) of the Station 

Two Operating Agreement, with respect to Station Two Subsidiary’s “SSCR Capital Cost Share” 

of the “SCR Capital Costs” and the SCR Capital Overcontrol Amount, together with such other 

information regarding the mounts on each invoice as Station Two Subsidiary may request from 

Henderson as contemplated in that Section. Station Two Subsidiary further agrees to request 

from Henderson such additional information regarding those anticipated expenditures as Big 

Rivers may reasonably request fkom time-to-time, and to deliver originals or copies of all such 

requested information to Big Rivers promptly after its receipt from Henderson. 

(b) Within five (5) business days after its receipt of each invoice as 

contemplated in (a) above, and notwithstanding anythng contained in Section 9.10 of this 

Agreement to the contrary, Big Rivers shall deliver to Station Two Subsidiary in immediately 

available funds an amount equal to Big Rivers’ relevant Station Two Improvements Sharing 

Ratio multiplied by (i) the amount set forth in Henderson’s invoice as being Station Two 

Subsidiary’s SCR Capital Cost Share of the SCR Capital Costs and (ii) the SCR Capital 

Overcontrol Amount. Station Two Subsidiary agrees to fund the “SCR Account’’ as 

contemplated in Section 4.20 of the Station Two Operating Agreement. 

(c)  To the extent an LG&E Company or Big Rivers has funded a share of 

SCR Capital Costs prior to the effective date of all provisions of this Agreement that is greater 

than or less than the share of such costs required to be funded by that Party in accordance with 

the Station Two Agreement (including without limitation, any SCR Capital Costs hnded by 

WKE or LEM pursuant to the Interim Funding Agreement or funded by Big Rivers at the request 

of M E ) ,  that Party agrees to promptly (but not more than thirty (30) days following the 

effectiveness of all provisions of this Agreement) reimburse the other relevant Party or Parties 
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(in the case of an under funding) or the other relevant Party or Parties agree to promptly (but not 

more than thirty (30) days following the effectiveness of all provisions of this Agreement) 

reimburse that Party (in the case of an over funding) the amount necessary to reflect the 

respective funding obligations of the relevant LG&E Companies and Big Rivers for SCR Capital 

Costs under the Station Two Agreement, without set-off, deduction or counterclaim. As used in 

the Interim Funding Agreement, references to the 2002 Amendments to Contracts shall mean the 

2005 Amendments to Contracts as defined in this Agreement, and references to the Amendatory 

Station Two Agreement shall mean this Amendatory Agreement. 

* *  

(d) In the event the actual obligations associated with a particular aspect or 

component of the Station Two SCR System require expenditures by Station Two Subsidiary of 

SCR Capital Costs in excess of the amounts required to be deposited by Station Two Subsidiary 

into the SCR Account (as contemplated in the last sentence of Section 4.20(c) of the Station Two 
Operating Agreement) or, prior to the effectiveness of the 2005 Amendments to Contracts, into 

the “SCR Account” (as contemplated in the Interim Funding Agreement), Big Rivers agrees to 

pay to Station Two Subsidiary an amount equal to Big Rivers’ relevant Station Two 
Improvements Sharing Ratio multiplied by the amount of the deficiency in the SCR Account to 

be funded by Station Two Subsidiary as contemplated in Section 4.20(c) of the Station Two 

Operating Agreement, within five (5) business days following the written demand of Station 

Two Subsidiary for such payment. Station Two Subsidiary agrees that in the event Henderson 

shall release from the SCR Account and return to Station Two Subsidiary any SCR Capital Costs 

funded by Big Rivers, whether as contemplated in Section 4.20(d) of the Station Two Operating 

Agreement or by reason of an agreed reduction in the anticipated costs of the Station Two SCR 

System or relevant component(s) thereof, Station Two Subsidiary shall return such released 

funds to Big Rivers within five (5) business days after Station Two Subsidiary has received such 

released funds. 

(e) Big Rivers and the LG&E Companies agree that SCR Capital Overcontrol 

Amount and SCR Amortized Capital Costs Per MW for which Station Two Subsidiary is 

obligated under the Station Two Contracts (or under the Interim Funding Agreement) shall 

constitute Henderson Incremental Capital Costs for all purposes under this Agreement and 

Section 24.1 of the Participation Agreement. Big Rivers hereby acknowledges that Station Two 
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Subsidiary shall be entitled to include in the relevant annual Capital Budget(s) for Station Two 

amounts reflecting Station Two Subsidiary’s good faith estimates of the SCR Capital 

Overcontrol Amount and/or SCR Amortized Capital Costs Per Mw (if any) that will become due 

by Station Two Subsidiary or LEM to Henderson during the relevant years. Big Rivers hereby 

agrees to fund twenty percent (20%) of the SCR Capital Overcontrol Amount and all SCR 

Amortized Capital Costs Per M W  (if any) that Station Two Subsidiary may be obligated to pay 

to Henderson pursuant to the Station Two Power Sales Agreement (or the Interim Funding 

Agreement), through deposits by Big Rivers of such amounts into the Station Two Improvements 

Account as contemplated in Section 9.1 O(c) of this Agreement. 

(f) In the event Station Two Subsidiary or LEM shall receive any credit(s) 

from Henderson as contemplated in Section 6.2(i) of the Station Two Power Sales Agreement (or 

in Section 3 of the Interim Funding Agreement), that LG&E Company shall thereafter pay to Big 

Rivers within five business days an amount equal to twenty percent (20%) of the dollar amount 

of such credit(s). 

(g) The payments by Big Rivers of SCR Capital Costs and the SCR Capital 
Overcontrol Amount pursuant to this Section 19.4 shall be in lieu of any payments into the 

Station Two Improvements Account by Big Rivers that would otherwise be required for such 

Station Two Improvements pursuant to Section 9.10 of this Agreement. The provisions of this 

Section 19.4 shall survive any expiration or termination of this Agreement with respect to any 

Big Rivers payments accruing hereunder prior to such expiration or termination. 

19.5 SCR O&M Costs. Big Rivers and the LG&E Companies acknowledge and 

agree that all operating and maintenance costs and expenses associated with the use, operation, 

maintenance, repair and/or upkeep of the Station Two SCR System (other than costs and 

expenses associated with ammonia required for the initial start-up and testing of the Station Two 

SCR System, which shall be SCR Capital Costs) (i) will be budgeted for as provided for in the 

Annual O&M Budget, and (ii) shall constitute Henderson Incremental Environmental O&M 

costs, and shall be shared and fknded by Station Two Subsidiary and Big Rivers as contemplated 

in Section 9.9 of this Agreement. Such Henderson Incremental Envirunmental O&M costs shall 

include, without limitation: (a) budgeted for “SCR Ammonia Costs” to be funded by Station 
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Two Subsidiary as contemplated in the 2005 Amendments to Contracts (or in the Interirn 

Funding Agreement); and (b) the costs of the operation, maintenance and/or disposal of an 

installed “Catalyst Layer’’ (as defined in the 2005 Amendments to Contracts) and, except as 

otherwise provided in Section N(D) of Exhibit E to the Power Sales Contract (as added by the 

2005 Amendments to Contracts and attached thereto), of a “Catalyst Dispute Resolution 

Procedure” (as defined in that Exhibit E), in each case that may be incurred by an LG&E 
Company during the term of the Station Two Agreement but are excluded fiom the “SCR 
Catalyst Acquisition Costs’’ contemplated in the 2005 Amendments to Contracts. 

Notwithstanding the foregoing, the LG&E Companies and Big Rivers agree that Big Rivers shall 

not be responsible for any portion of the operating and maintenance costs and expenses 

associated with the use, operation, maintenance, repair and/or upkeep of the Station Two SCR 

System during the Terrn to the extent (but only to the extent) such costs and expenses would not 

have been incurred but for Station Two Subsidiary’s use (but not the City’s use) of he1 other 

than or in addition to coal at Station Two, it being understood that such costs and expenses shall 

be excluded from the allocation of Henderson Incremental Environmental O&M costs and 

expenses to Big Rivers under Section 9.9 of this Agreement. 

19.6 Responsibilityfor Certain Property. Contemporaneous with all the provisions 

of the 2005 Amendatory Agreement becoming fully effective, the relevant LG&E Companies 

and Big Rivers executed and delivered the Big Rivers’ Easement and the Big Rivers’ Creditors’ 

Subordination Agreement. The LG&E Companies and Big Rivers acknowledge and agree with 

one another that, notwithstanding anything contained in the Lease or in any other Operative 

Document to the contrary, the rights and easements granted by Big Rivers and WKEC in the Big 

Rivers’ Easement shall no longer constitute a portion of the “Tangible Assets” being leased by 

WKEC pursuant to the Lease, and WKEC shall have no right or obligation to use, operate, 

maintain or repair such portions or components of the Station Two SCR System situated on any 

of the real property which is the subject of the Big Rivers’ Easement, nor any obligation for the 

consequences of the use, operation, maintenance or repair of the Station Two SCR System, it 

being understood and agreed that such facilities, rights in real property and improvements shall 

constitute a portion of the Station Two Assets for all purposes under the Station Two Agreement 

and the Station Two Operating Agreement (subject to Big Rivers’ fee simple ownership interests 
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in the real property and the pre-existing improvements, and subject to the easements in favor of 

Henderson contemplated in Section 3.3 of the Station Two Operating Agreement). No LG&E 

Company shall have any obligation to remove any portion(s) of the Station Two SCR System so 

constructed on or across, or so utilizing any of the real property or improvements owned by Big 

Rivers, or any obligation under the Lease or otherwise to restore such real property or 

improvements of Big Rivers to its original condition prior to the construction or installation of 

the Station Two SCR System, whether during the Term or upon the expiration or termination of 

the Lease or the Station Two Agreement. Nothing in this Section 19.6 alters in any respect the 

obligations of any LG&E Company under any other Section of this Agreement. 

29.7 Exemption from Certain Commitments. The LG&E Companies and Big 

Rivers agree that Station Two Subsidiary is relieved of its obligations, pursuant to Section 

9.1 O(d) of this Agreement: (a) to notify the Operating Committee of anticipated departures from 

the budget@) for SCR Capital Costs; (b) to operate within 90 percent to 110 percent of the total 

approved budget for such SCR Capital Costs; and (c) to alone fund SCR Capital Costs in excess 

of 110 percent of the total approved budget for SCR Capital Costs as conternplated in the fourth 

sentence of Section 9.1O(d). 

29.8 Letter Agreement. The LG&E Companies and Big Rivers agree that nothing 

in the 2005 Arnendatory Agreement or the 2005 Amendments to Contracts alters in any respect 

the rights and obligations of Big Rivers and WKEC under the letter agreement dated February 

19,2002, attached hereto as Appendix A. 

19.9 SCR Catalyst Acquisition Costs. The LG&E Companies and Big Rivers agree 

that the SCR Capital Costs to be jointly funded by Station Two Subsidiary and Big Rivers as 

contemplated in Section 19.4, and which shall constitute Henderson Incremental Capital Costs, 

shall include (without limitation) the costs and expenses associated with the procurement and 

installation of all catalyst to be included in or to become a part of the Station Two SCR System 

upon its initial start-up, testing and commercial operation as contemplated in the 2005 

Amendments to Contracts, the Interim Funding Agreement and/or the SCR Contract (the “Initial 

Catalyst”). The LG&E Companies and Big Rivers further agree that any and all “SCR Catalyst 

Acquisition Costs” (as defined in the 2005 Amendments to Contracts and the Interim Funding 
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Agreement- which expressly excludes the Initial Catalyst) associated with catalyst that may be 

installed following the initial commercial operation of the Station Two SCR System in 
accordance with the Station Two Contracts, the Interim Funding Agreement and this Agreement 

will also constitute Henderson Incremental Capital Costs under this Agreement and the 

Participation Agreement. However, the LG&E Companies hereby agree that, notwithstanding 

any provisions of this Agreement (as amended by the 2000 Amendments) that may ascribe to a 

particular layer or row of Initial Catalyst, or to a particular layer or row of catalyst associated 

with SCR Catalyst Acquisition Costs, a useful life of 23.5 years for purposes of Section 10.36 of 

this Agreement and Section 24.1 of the Participation Agreement (that is, for purposes of 

determining the amount of any LG&E Parties’ Residual Value Payment that may hereafter be 

owing with respect to such costs), as of the date during the Term when that layer or row of Initial 

Catalyst or other catalyst is removed fi-om service from the Station Two SCR System by Station 

Two Subsidiary, the Henderson Incremental Capital Costs associated with the procurement and 

installation of that layer or row of Initial Catalyst or other catalyst shall be eliminated from any 

future determination of the amount of any LG&E Parties’ Residual Value Payment that may 

become so owing. 

, *  

Section 11. Big Rivers acknowledges for the benefit of the LG&E Companies that any 

permitted assignment, transfer, mortgage, grant of security interest or the like made by Big 

Rivers of or involving any Station Two Contract or the Station Two Agreement or any rights or 

interests of Big Rivers therein shall remain conditioned on the relevant assignee, transferee, 

mortgagee or secured party becoming a party to and bound by the Third Amended and Restated 

Subordination, Nondisturbance, Attornment and Intercreditor Agreement, dated August 1 , 200 1 , 
among Big Rivers, the LG&E Companies and certain other creditors of Big Rivers, as amended 

and as the same may hereafter be amended in accordance with its terms, and shall otherwise 

remain subject to the provisions of the “Operative Documents” (as defined in the Participation 

Agreement). 

Section 12. The Parties agree that: 

(a) Each Party shall use its commercially reasonable efforts to cooperate with the 

other Parties to obtain all governmental regulatory approvals and any creditors’ consents and 
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approvals required for the Parties’ respective execution, delivery and performance of this 2005 

Amendatory Agreement, the 2005 Amendments to Contracts, the Guarantor’s Consent and 

Acknowledgment, the Big Rivers’ Creditors’ Subordination Agreement and the Big Rivers’ 

Easement, and each Party shall otherwise use its commercially reasonable efforts to satisfy for its 

part the conditions of the effectiveness of all provisions of this 2005 Amendatory Agreement 

applicable to it or for which it is responsible as set forth in subsection (b) of this Section 12. 

(3) Upon the execution and delivery of this 2005 Amendatory Agreement by the 

Parties this Section 12 shall become effective and, notwithstanding anything to the contrary set 

forth elsewhere herein, all other provisions of this 2005 Amendatory Agreement shall become 

effective only upon the date (based as to clauses (i), (ii) and (iii) below on certifications by the 

Parties as set forth in clause (iv) below) of the last of the following to occur: 

(i) the Parties shall have received all regulatory and other approvals, consents 

and authorizations required or necessary for (A) the effectiveness of all provisions of this 2005 

Amendatory Agreement with respect to all Parties hereto and the performance by such Parties of 

their respective duties and obligations hereunder, and for all the provisions of this 2005 

Amendatory Agreement to become the legal obligation of all such Parties, (B) the effectiveness 

of the 2005 Amendments to Contracts as to all parties thereto, for the performance by such 

parties of their respective duties and obligations thereunder, and for all the provisions of the 2005 

Amendments to Contracts to become the legal and binding obligation of all such parties; (C) the 

execution and delivery by all relevant parties of the Big Rivers’ Easement and the Rig Rivers’ 

Creditors Subordination Agreement, and the performance by such parties of their respective 

duties and obligations thereunder, and for the Big Rivers Easement and the Big Rivers Creditors’ 

Subordination Agreement to become the legal obligation of all such parties, including in the case 

of subclauses (A) through (C) above, without limitation, any approvals, consents or 

authorizations that may be required from the Kentucky Public Service Comrnission, the Rural 

Utilities Service or any other creditor of Big Rivers that may hold one or more security interests 

in Big Rivers’ interests in the Agreements or the real property that is the subject of the Big 

Rivers’ Easement; 
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(ii) the 2005 Amendments to Contracts, the Big Rivers Easement and the Big 

Rivers’ Creditors’ Subordination Agreement shall have been executed and delivered by the 

respective parties thereto and all the provisions thereof shall, either before or contemporaneous 

with all provisions of this 2005 Amendatory Agreement, have become effective and binding on 

such parties; and 

, .  

(iii) LG&E Energy LLC shall have executed and delivered the Guarantor’s 

Consent and Acknowledgement and received all regulatory and other approvals, consents and 

authorizations therefor. 

(iv) Each Party shall have furnished to the other Parties a written certificate to 

the effect that for its part each of the conditions set forth in clauses (i), (ii) and (iii) above has 

been satisfied. 

(v) The Parties shall have delivered each to the other, such opinions of 

counsel and other documentation in customary form and substance relating ta this 2005 

Amendatory Agreement and the other agreements referred to in this subsection (b) reasonably 

evidencing the due authorization, execution and delivery thereof the binding effect and 

enforceability thereof, the receipt of all required regulatory, creditor and other approvals thereof 

and consents thereto and such other matters as reasonably requested by any Party. 

(c) In the event that all the provisions of this 2005 Amendatory Agreement shall not 

become fully effective as to all Parties in accordance with subsection (b) of this Section 12 on or 

prior to April 30, 2006 (or such later date as shall be agreed to by the Parties), this 2005 

Amendatory Agreement shall forthwith terminate and shall no longer have any force or effect 

(except for a Party’s obligations with respect to its payments accruing or its breach or default 

occurring hereunder prior to such termination, which obligations will survive such termination). 

(d) Notwithstanding anything to the contrary set forth elsewhere in this 2005 

Amendatory Agreement, upon the effectiveness o f  all the provisions of this 2005 Amendatory 

Agreement as contemplated above, this 2005 Amendatory Agreement shall be deemed to have 

retroactive effectiveness to June 1, 2004, as among the Parties hereto. 

25 



(e) In the event, prior to the effectiveness of all provisions of this 2005 Amendatory 
Agreement, the 1998 Station Two Agreement shall expire or be terminated for any reason, or in 

the event, following the effectiveness of all provisions of this 2005 Amendatory Agreement, the 

Station Two Agreement shall expire or be terminated for any reason, this 2005 Amendatory 

Agreement shall forthwith terminate and shall no longer have any force or effect (except for a 

Party’s obligations with respect to its payments accruing or breach or default occurring 

hereunder prior to such termination, which obligations will survive such termination). 

(f) Big Rivers and Station Two Subsidiary hereby agree that (i) the budget for SCR 

Capital Costs referred to in Subsection 1 O(a) of the First Amendment to Agreement for Interim 

Funding Station Two SCR System, dated as of April 1,2005, among Henderson, Station Two 

Subsidiary, WKEC, LEM and WKE Corp. (the “First Amendment”), and (ii) the supplement to 

the Operating Budget for Station Two referred to in Subsection 1 O(b) of the First Amendment, 

are hereby approved for all purposes under the Operative Documents. The Parties hereby agree 

to dispense with the prior review and approval of such supplement to the Operating Budget by 

the Operating Committee as contemplated in Section 9.8 of the Station Two Agreement. 

Section 13. Except as amended by this 2005 Amendatory Agreement, the 1998 Station 

Two Agreement shall remain in h l l  force and effect. 
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IN WITNESS WHEREOF, the Parties have entered into this 2005 Amendatory Agreement 

in multiple counterparts as of the date first written above. 

ATTEST: 

- 7 

(City Seal) 

ATTEST: CITY OF HENDERSON UT~~LITY COMMISSION 

By: (h Y 

n 

WKE STATION Two INC. 

I,G&E ENERGY MARI(ETING INC. 

Title: ----- 
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WESTERN KENT'CICIW ENERGY Cow. 

WKE cow. 
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. .  
2 .  

I .  

Wesem Kentucky E w e  wishes to prmecd 4th Nlodtl8-4 and tkat h would hold Big 
Rivers harmless tjclr any additiode'l capjtal or D%M costs bryond hose that it would have been 
lieble for 8s &+xiicd by thc t t thtl~bgy nod scope of work of Modcl5B should Model 5B have 
been chasm as the SIP Call coqUauce"msgy. Tbese Iimits art ghown in &c m o d d  RS 

budpred costs, but thc bnki  shdl atend  10 arrual costs. In the evrsnt that model 5B is re- 
established as the ccrrnphnco snategy, bis aprtmcnl exciudcs m y  costs associatfd with 
bflatiunary ~cpases  M cost mwases associated, with a m a l  wrk pcr€ar;r,cd 70 implement 
nodal 53 ~ e r ~ e ~  the budgeted s m m t  fix model 53. 

If thc foregofrg is consistent witb yoor understaxding, please s i p  and rerum a copy o€ ?his 
Letter Agxsntnt. Thank y m  

Sincerely, ... 



Electric Corporation 

aa1 T t ; d  Strctt 
P.O. Dax 24 
Elmdcrson. KY 4.2419002~- 
2’704279561 
www.bi&cn.com 

November 29,2001 

Mr. Rob Toerne 
Contract Manager 
Western Kentucky Energy Corp. 
145 N. Main St., PO Box 1518 
Hadason, KY 4241 9- 15 1 8 

RE: WKE P T O ~ O S ~ ,  Revised NQx Plau 

Dew Rob: 

Big Rivers Electric, with the assistance of bur corSultants, has rdewed Western 
Kentucky Energy Corporatiofi’s ( M E )  1atestCompliance Plan for reduction of nitrogen 
oxide (NOx) missions from Big Rivcrs Electric Corporation’s and Henderson Municipal 
Power and Light’s (HiW&L) genefating units, This plan was presented at a joint 
meeting with WKE, Big Riven, HMP&I., Sunley Consultants, Inc. (SCI), and Burns and 
McDonnell representathes on August 17,2001. 

NO, emissions must be reduced f b m  14,080 ton$ currexitIy to 4,571 tons from the BREC 
mnd H W & L  units during the May to September ozone season beginning in May 2004. 
W E  devcloped a series of models to analyze the economics of various NU, compliance 
plans. 

Model 5A wm the base compliance plan proposed by WKl? in Apnl2001. This plan 
included five SCR systcms on the foIlowing units: Wilson Unit 1, Green Udts I and 2, 
and H W & L  Sradon 2 U n h  1 axld 2.7%;. mndd, ~5th current cost estimatas fcrillwl 
“5B”\, is projected by ,W to now be in the neighborhood of $1 70 5 mill;-n. (The c a t s  
for SCRs under W K E ’ s  alliance agreement with Babcock Bbtsig Power [BBP) have 
increased substantially in the last 8-9 months.) 

Seasonal NO, missions w&e projected to be 4,488 tons per year under model 5B, thus 
meeting t h ~  USEPA’s SIP Call regulations with an excess of only 53 allowances. 

WXE has recently proposed implementing model 8A for reducing NO, emissions. This 
plan would reduce the total number of SCR systems required from five to three as . 
compared to Model 5B. 

A Touchstone Energy’ Cooperative &.% 
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Advanced overfire air and staged combustion systems would be installed on Coleman 
U’nits 1 2,  and 3 and Green ‘units I and 2, in lieu of Green SCRs, under the new plan. 
The r-fMp&L and Wilson units would continue to receive SCR systems. The Coleman 
units (3), Green units (2), and the Wilson unit would all still receive controls upgrades 
including distributed wntrol systems (DCS) and neural networks. 

Rdd  Unit I and the Reid combustion turbine canversion to natural gas is unchanged from 
model 5B to model 8A. 

Seasonal PO, emissions are projected to be 4,534 tons per year under plan SA, thus 
meeting regulatory requirements far NO, reduction by only 37 allowances. 

The -.““- 11r-r c.omdkmce_ u i g  irn&.84) is the least cost plan developed by WKE at a 
projected. cost of $143.6 m~il~n,’The projected mnual OSrM costs for model 8A are also 
over $1 million less than model 5B. (For additional details, refer KO the spreadsheets for 
models 53 and 8A providcd by WKE on September 13,2001.) 

J t  must also be noted that Typical “contingency cast” estimates have been eliminated from 
WKE’s conipiiance plan cost projections. 

’Big Rivers rewgnizes that model 8A bas potential for capital and O&M cost savinss. 
However, model SA uses advanced overfire air Elnd staged combustionN0, control 
technologies that can still be considered as “under development” at this time. Based on 
the Iimited number of trial installations and test data available to date, there is some risk 
involved in the realized capital costs, and boiler O&M costs, with these tcschnologies 

Big Rivers feels it i s  not advisable to proceed with these new technologies: despite the 
cost savings which may be achieved. The projected cost saiings between the previous 
and current proposed emission control plan is only $26.9 million, less than 16 percent, 
and without conti,ngencies. This seem to be a relatively small additional price for the 
SCR systems under model 5B with the accompanying proven perfonnmce; and the 
broader “margh for error” of the plan for meeting emission limits. 

If some facet of plan 8A fails to perform, additional capital would be required for the 
“fix”; and replacement allowances may have to be purchased. Vintage 3004 NOx 
allowances are presently trading for approximately $4000. 

If WKE feels compelled to proceed with model 8A, Big Rivers would ask to be held 
harmless for any additional capital or O&M costs, beyond those desmibed in model 8A, 
required to brjng the system into consistent NOx compliance. If WKE agrees to hold Big 
Rivers hannless then Big Rivers would proceed in sharing (at 20%) the cosb already 
incurred by wF(E taward SCR’s for the Green units. 

If WKE were to reconsider model 53, Big Rivers: would obviously share (at ZOYO) the 
costs already incurred by WKE toward SCR’s for the Green units as of 12/3 1/0 1; would 
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not share in any costs already spent (of which to date there are none) toward installation 
of coal re-bum or ROFA; and would share in any risk ofmodel 5B consistently meeting 
NOx compliance. 

Perhaps another compliance option would be some blending of model 5 and model 8 to 
yield a great@ level of confidence in the technology as well as mote margins for error in 
meeting NQx limits. 

Please let me know your intent. For the reasons stated above Big Rivers c m o t  approve 
model %A. 

Sincerely, 

David Spail;lhdwwd 
Vice President 
Contract Administration and Regulatory Affairs 

bh 
c MikeCwre 

Mike Thompson Y" 
Debbie Dewey 
Jim Garrett 





Exhibit 6 

SUMMARY OF AMENDATORY AGREEMENT AMONG 
BIG RIVERS ELECTRIC CORPORATION (“Big Rivers”), 

THE CITY OF HENDERSON, I(ENT1JCKY AND 
THX CITY OF HENDEMON UTILITY COMMISSION 

(collectively, the “W) AND WKIE STATION TVVO INC., 
LG&E ENERGY MARKETING INC., WESTERN JCENTUCKY 

ENERGY COW. AND MXE COW. (collectively, the “LG&E Affiliates”) 

8 
9 The Amendatory Agreement is intended to amend in various respects the Agreement and 

10 Amendments to Agreements dated as of July 15, 1998, as mended, among the City, Big Rivers 

1 1  and the LG&E Affiliates (the “Station Two Ameement”), relating to the use and operation of the 

12 City’s Station Two generating station. These amendments are required in order to accommodate 

the funding, approval, design, acquisition, construction, installation, start-up, testing, use, 13 

14 operation, maintenance, repair and upkeep of the Station Two SCR System, within the 

‘5  .framework of the parties’ existing arrangements as embodied in (i) the Station Two Agreement 

16 and (ii) the Station Two Power Plant Construction and Operation Agreement (the “Construction 

17 and Operation-Agreement”), the Power Sales Contract (the ‘‘Power Sales Contract”) and the Joint 

Facilities Agreement, each dated as of August 1, 1970, as amended (collectively, the “Station 18 

19 Two Contracts”). 

The provisions of the Amendatory Agreement are intended to be consistent with the 20 

21 amendments to the Station Two Contracts contemplated in the 2005 Amendments to Contracts 

22 among the City, Big Rivers, Station Two Subsidiary and LEM (the “2005 Amendments to 

23 Contracts”), which have been submitted to the Commission together with this Application and 

24 the Amendatory Agreement. The Amendatory Agreement will expire upon the expiration of the 

Term of the Station Two Agreement, or upon such earlier date as the Station Two Agreement is 25 
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terminated in accordance with its terms, except as otherwise expressly provided in the 

Amendatory Agreement. 

The material provisions of the Amendatory Agreement and the purposes thereof can be 

summarized as follows. Please refer to the Amendatory Agreement itself for the specific terms 

of the proposed amendments. The Section references below correspond with the relevant 

sections of the Amendatory Agreement, unless otherwise noted. 

SECTIONS 1 THROUGH 5 INCLUSIVF. 

Sections 1 through 5 either amend existing definitions in the Station Two Agreement 

(i.e., the meanings of existing defined terms already used in the Station Two Agreement) or 

create new defined terms and associated definitions that will become a part of the Station Two 

Agreement. For example, the existing definition of “Bond Ordinance” is being modified to 

reflect that the previous series of outstanding Station Two Bonds has been defeased by the City. 

Each of these new or newly defined terms are used elsewhere in the proposed Amendatory 

Agreement, 

Section 6 modifies existing Sections 10.3(f) and 10.3(g) of the Station Two Agreement as 

follows: 

SECTION 10.3fl 

Pursuant to existing subparagraph (1) of Section 10.3(f), Station Two 

Subsidiary agreed to fund certain amounts on behalf of Big Rivers into a 
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replacement operations and maintenance reserve fund to be established, funded 

and maintained upon the release and disbursement by the City of the fimds 

contained in the existing Station Two O&M Account (the ‘‘Bip Rivers 

Replacement O&M Fund”), as contemplated in Section 19.3 of the Power Sales 

Contract. That release and disbursement was originally to occur upon the 

redemption or retirement of the City’s Electric Light and Power Refunding 

Revenue Bonds, Station Two Series, dated March 1 , 1973 (the “Prior Bonds”). 

Station Two Subsidiary also agreed to replenish the amounts initially funded by it 

in the Big Rivers Replacement O&M Fund to the extent the City or Station Two 

Subsidiary withdraws those amounts to fimd operating and maintenance expenses 

required during the 25 year Term of the Station Two Agreement (subject to 

certain limitations on Station Two Subsidiary’s replenishment comitment). 

Pursuant to existing subparagraph (2) of Section 10.3(f), among other 

commitments, the parties agreed that any funds deposited by Station Two 

Subsidiary into the Big Rivers Replacement O&M Fund (exclusive of accrued 

interest thereon) may be used by the City and Station Two Subsidiary only to fund 

costs and expenses required for the operation and maintenance of Station Two 

during the Term of the Station Two Agreement, but then, in the case of 

withdrawals by the City, onIy to the extent (a) Station Two Subsidiary has failed 

to directly fund those operation and maintenance expenses in the ordinary course 

or following the written request of the City, and (b) the City has made a 

corresponding withdrawal from its own separately-funded replacement operation 

and maintenance reserve fund to pay its share of those costs and expenses. The 
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City’s “share” of those costs under existing subparagraph (2) is based on the then- 

effective allocation of Station Two “Capacity” between the City and Station Two 

Subsidiary under Section 3 of the Power Sales Contract. 

Pursuant to Section 6 of the Amendatory Agreement, Section 10.3(f) will 

be modified to reflect that the references therein to the “1998 Amendments” are 

changed to refer to the “2005 Amendments to Contracts”, in recognition of the 

fact that those 2005 Amendments to Contracts will amend and restate various 

provisions introduced by the 1998 Amendments which deal with the fwnding by 

Big Rivers (now Station Two Subsidiary) and the City of their respective 

replacement operations and maintenance reserve funds upon the retirement or 

defeasance of the Prior Bonds. Please refer to the summary of the proposed 

amendments to Section 19.3 of the Power Sales Contract to be effected pursuant 

to the 2005 Amendments to Contracts. 

In addition, subparagraph (2) of Section 10.3(f) of the Station Two 

Agreement will be modified to reflect that the City’s withdrawal of funds from its 

own replacement operations and maintenance reserve fund, as a condition 

precedent to its right to withdraw funds from the Big Rivers Replacement O&M 

Fund, will be based on the then-effective allocation of Station Two “capacity 

charges” between the City and Station Two Subsidiary under Section 6.2 of the 

Power Sales Contract (as restated pursuant to the 2005 Amendments to 

Contracts), rather than on the then effective allocation of Station Two “Capacity” 

between the City and Station Two Subsidiary under Section 3 of the Station Two 
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Power Sales Contract. This shift to a reliance on the “capacity charge” allocations 

under Section 6.2 of the Power Sales Contract (rather than on the Capacity 

allocations under Section 3) is being made in recognition of the fact that, 

notwithstanding the percentage shares of the Total Capacity from Station Two 

that may be allocated between the City and Station Two Subsidiary under 

Section 3 of that agreement, the parties are agreeing to special arrangements (in 

restated Section 6.2) regarding their respective funding of catalyst and ammonia 

costs for the operation of the Station Two SCR System which do not necessarily 

correspond with their respective entitlements to Station Two Capacity. The 

proposed modifications to subparagraph (2) of Section 10.3(f) are intended to 

cause the funding of operation and maintenance costs using the parties’ respective 

reserve funds to be consistent with the mechanism for funding those costs 

generally under Section 6.2 of the Power Sales Contract. 

SECTION 10.3(g) 

Pursuant to existing Section 19.2 of the Power Sales Contract (as amended 

in connection with the July 15, 1998 transactions among the City, Big Rivers and 

the LG&E Affiliates), the City and Big Rivers agreed that, upon the release and 

disbursement by the City of the funds in the existing Station Two R&R Account 

(which was scheduled to occur upon the redemption or retirement of the Prior 

Bonds), the City and Big Rivers would establish, fund and thereafter maintain 

separate replacement renewals and replacements reserve funds (with $600,000 to 

be funded by Big Rivers and $150,000 to be funded by the City), which reserve 
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h d s  could be drawn upon by those parties to fund Station Two renewals and 

replacements that were not directly funded by those parties (or either of them) or 

otherwise budgeted for. 

Pursuant to existing subparagraph (1) of Section 10.3(g) of the Station 

Two Agreement, the City, Big Rivers and the LG&E Affiliates agreed to suspend 

the effectiveness of Section 19.2 of the Power Sales Contract throughout the 25- 

year Term of the Station Two Agreement. In lieu of the establishment of the 

replacement funds contemplated in Section 19.2, the parties agreed, in 

subparagraph (2) of Section 10.3(g), that upon the release and disbursement of the 

existing Station Two R&R Account as contemplated above, Station Two 

Subsidiary would undertake a new commitment to remit to the City, upon its 

written request from time-to-time, up to $600,000 in the aggregate (the 

‘‘Maximum Funding Limit”) for use by the City solely to fimd one or more major 

renewals or replacements with respect to Station Two that are then permitted to be 

made under the Station Two Contracts in order to keep Station Two in good 

operating condition at its rated capacity then in effect, but only to the extent the 

then-existing budget for renewals and replacements is not sufficient to fund those 

required expenditures and they are required to be made on an expedited basis and 

in advance of the time by which the parties could otherwise meet to separately 

budget for them. 

Pursuant to existing subparagraph (3) of Section 10.3(g) of the Station 

Two Agreement, the City is entitled to submit multiple requests for those funds to 
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Station Two Subsidiary. However, those multiple requests are not permitted to 

exceed the Maximum Funding Limit throughout the 25-year Term of the Station 

Two Agreement, the City may not request funds in increments of less than 

$1 0,000, Station Two Subsidiary's obligation to fund a particular renewal or 

replacement cost will not exceed the percentage of that cost corresponding with 

its reserved Capacity fi-om Station Two, the City may not request funds from 

Station Two Subsidiary in excess of the City's good faith estimate of the cost of 

the relevant renewal(s) or replacement(s) (and must return to Station Two 

Subsidiary any mounts funded by it in excess of the actual costs thereof), and the 

City must contemporaneously fund, out of its own resources, the portion of the 

costs of such renewal(s) or replacement(s) corresponding with its own reserved 

Capacity from Station Two. 

Through Subsection 6(c) of the Amendatory Agreement, the parties 

propose to increase the Maximum Funding Limit that Station Two Subsidiary 

could be asked to pay under subparagraph (2) of Section 10.3(g) from $600,000 to 

$1,050,000, in light of the addition of the Station Two SCR System and its 

associated fitwe capital costs. Through Subsection 6(d) of the Amendatory 

Agreement, the parties propose: 

(a) to change the Maximum Funding Limit (increased as 

contemplated in Subsection 6(c)) from a maximurn aggregate hiding 

commitment by Station Two Subsidiary over the 25-year Term of the Station Two 
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Agreement, to a maximum aggregate funding commitment during any 

consecutive twelve (1 2) month period of that Term; 

(b) to reflect that Station Two Subsidiary’s commitment to fimd a 

portion of the hture catalyst costs for the Station Two SCR System under 

subclause (iii) of subparagraph 10.3(g)(3) will not be based solely upon its 

respective share of the “Capacity” from Station Two reserved to Station Two 

Subsidiary under Section 3 of the Power Sales Contract, but rather will be based 

on the allocation methodology set forth in Section 6.2 of that agreement (as 

restated by the 2005 Amendments to Contracts); 

(c) to modify existing subclause (iv) of subparagraph 10.3(g)(3) to 

reflect the parties’ understanding that the City may not request funds fiom Station 

Two Subsidiary under subparagraph 10.3(g)(2) in excess of the City’s good faith 

estimate of “Station Two Subsidiary’s and LEM’s allocated share” of the cost of 

the relevant renewal(s) or replacement(s), rather than its good faith estimate of the 

entire cost of the renewal(s) or replacement(s); and 

(d) to reflect that the City’s obligation to contemporaneously fund 

its share of the relevant renewal(s) or replacement(s) costs would be limited, in 

the case of the future catalyst requirements of the Station Two SCR System, to the 

City’s allocated share of those costs determined by reference to the allocation 

methodology set forth in amended Section 6.2 of the Power Sales Contract, rather 

than upon the City’s reserved “Capacity” fiom Station Two. 
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SECTION 7 

By this Section, the parties are introducing a new Subsection 10.3(h) to the Station Two 

Agreement, which will provide in pertinent part that, notwithstanding the other provisions of 

Section 10.3, in the event Station Two Bonds (as defined in the Amendatory Agreement) that 

have been consented to by Big Rivers, LEM and Station Two Subsidiary are outstanding, any 

amounts contained in any Station Two R&R Account or any Station Two O&M Account will be 

expended and maintained in the manner provided in the applicable Bond Ordinance (also as 

defined in the Amendatory Agreement) and in the Power Sales Contract (as amended by the 

2005 Amendments to Contracts). However, Subsection l0..3(h) also provides that the suspension 

of Section 19.2 (renumbered as Section 19.1 pursuant to the 2005 Amendments to Contracts) of 

the Power Sales Contract will continue in effect during the Term of the Station Two Agreement 

as described above, and the LG&E Affiliates will have no obligation to fund the Station Two 

R&R Account during that Term irrespective of the provisions of that Bond Ordinance, unless 

otherwise agreed to by the L,G&E Affiliates. 

Current Section 10.4 of the Station Two Agreement contains no substantive provisions, 

and provides that substantive provisions were “intentionally omitted” by the parties prior to their 

execution of that agreement. Through Section 8 of the Amendatory Agreement, the parties 

propose to introduce a new Section 10.4 in place of that unused “place-holder” section. That 

new Section 10.4 is described below. 
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Section 9.1 of the Construction and Operation Agreement (as restated by the 2005 

Amendments to Contracts) provides that in the event any Station Two Bonds are issued 

following the date of the 2005 Amendments to Contracts with the prior written consent of Big 

Rivers, LEM and Station Two Subsidiary, the Bond Ordinance applicable to those new Station 

Two Bonds may provide for the establishment of such funds and accounts pertaining to those 

bonds or to Station Two (for example, reserve operations and maintenance accounts or renewals 

and replacements accounts) as may be approved by Big Rivers, L,EM and Station Two 

Subsidiary. 

New Section 10.4 of the Station Two Agreement (introduced in Section 8 of the 

Amendatory Agreement) provides in pertinent part that (a) if any funds or accounts are 

established with the approval of the parties as contemplated in Section 9.1 of the Construction 

and Operation Agreement, then Station Two Subsidiary agrees, on its behalf and on behalf of 

Big Rivers, to make all deposits into such fimds or accounts that have been approved as being 

allocable to Big Rivers andor Station Two Subsidiary, collectively, (b) any funding 

commitments so approved by the parties will be in addition to their funding commitments (if 

any) provided for in Section 10.3(f) or 10.3(g) of the Station Two Agreement, and (c) the parties 

will maintain such approved funds or accounts in accordance with the applicable Bond 

Ordinance and any relevant provisions of the Station Two Contracts, for so long as the new 

Station Two Bonds are outstanding. 

New Section 10.4 of the Station Two Agreement further provides that upon the 

defeasance of any newly issued Station Two Bonds prior to the expiration or termination of the 

Station Two Agreement, or upon the expiration or termination of the Station Two Agreement at a 
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time during which such new Station Two Bonds remain outstanding, the balances then on 

deposit in any Station Two R&R Account and any Station Two O&M Account under the 

applicable Bond Ordinance will be disbursed to Station Two Subsidiary and the City in the same 

proportions as those amounts were originally contributed by those parties. 

SECTION 9 

Pursuant to this Section, the parties are adding two additional subsections to Section 18 

of the Station Two Agreement, as follows: 

New Subsection 18.16 provides that, in light of the City’s previous payment of the Prior 

Bonds, the parties acknowledge that the “two county restriction” provided for in the IRS Letter 

Ruling of January 26, 1971, is no longer applicable with respect to the distribution of energy 

generated by Station Two, and provides that as a consequence any provisions in the Station Two 

Agreement relating to that two county restriction (including Section 10.6 thereof) is no longer 

effective. 

New Section 18.17 reflects the parties’ consent to the amendments to the Station Two 

Contracts contemplated in the 2005 Amendments to Contracts. 

SECTION 10 

Section 10 introduces a new Section 19 to the Station Two Agreement, which addresses 

certain agreements and arrangements regarding aspects of the Station Two SCR System as 

between the LG&E Affiliates, on the one hand, and Big Rivers, on the other. The provisions of 
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that new Section 19 are expressly made inapplicable to the City and will not bind the City or 

inure to its benefit. The provisions of new Section 19 can be summarized as follows: 

SECTION 19.1 

Subsection 19.1 reflects the agreement that, notwithstanding any other 

provisions of the Station Two Agreement or Section 24.1 of the New Participation 

Agreement among Rig Rivers and the LG&E Afiliates (relating to the LG&E 

Parties' Residual Value Payment) to the contrary: 

(a) Big Rivers will have no obligation to fund or reimburse the 

LG&E Affiliates for a share of the $123,584 to be paid or funded by Station Two 

Subsidiary or L,EM toward the cost of the Station Two SCR System, as 

contemplated in the second sentence of Section 4.20 of the Construction and 

Operation Agreement (as introduced in the 2005 Amendments to Contracts, and 

relating to certain equipment modifications to accommodate alternative fuel uses), 

and no L,G&E Company will be entitled to an LG&E Parties' Residual Value 

Payment with respect to the $123,584 amount so paid or funded; 

(b) to the extent an LG&E Company recoups from a vendor 

relative to the Station Two SCR System any collection costs incurred in pursuit of 

liquidated damages or other remedies from that vendor that were previously 

capitalized by that L,G&E Company, then the L,G&E Affiliates will not be entitled 

to thereafter receive an LG&E Parties' Residual Value Payment from Rig Rivers 

on account of those capitalized collection costs; and 
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(c) in the event Station Two Subsidiary or L,EM receive one or 

more credits against its capacity charge obligation as contemplated in subclause 

(i) of Section 6.2 of the Power Sales Contract, the L,G&E Affiliates will not be 

deemed to have funded the amounts corresponding with those credits for SCR 

Capital Costs for the purpose of thereafter calculating the L,G&E Parties’ Residual 

Value Payment. 

SECTION 19.2 

The parties will agree, pursuant to the 2005 Amendments to Contracts, to 

allocate, first to the Station Two plant emissions and then as between the City, on 

the one hand, and Station Two Subsidiary (or, upon the expiration or termination 

of the Station Two Agreement, Big Rivers), on the other hand, the NOx 

allowances or emissions credits (referred to as the “Allotted Allowancesy7) that 

have been and will be allotted to Station Two by regulatory authorities, whether 

those allowances are maintained or preserved by reason of the use of the Station 

Two SCR System or otherwise. 

Section 19.2 of the Amendatory Agreement will establish certain protocol 

as between the LG&E Affiliates and Big Rivers regarding the use of the Allotted 

Allowances by the LG&E Affiliates, and regarding the payment to Big Rivers of 

certain amounts on account of certain uses of those Allotted Allowances. In 

particular, Station Two Subsidiary will agree that if it uses any of the Allotted 

Allowances allocated to it for any reason other than in connection with the use 

and operation of Station Two or one of the other “Facilities” being leased from 
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Rig Rivers, then Station Two Subsidiary will pay to Big Rivers a portion of the 

fair market value of those allowances, determined by reference to the “Big Rivers 

Station Two Improvements Sharing Ratio” (established under Section 8.17(e)( 1) 

of the Station Two Agreement) in effect as of the allocation of the Allotted 

Allowances to Station Two Subsidiary. Currently that ratio is 20%. If Station 

Two Subsidiary elects to use an Allotted Allowance for another purpose and 

compensates Big Rivers as Contemplated above, and if Station Two Subsidiary or 

WKEC is thereafter required to purchase a NOx allowance or emissions credit in 

order for Station Two or another leased Facility to comply with applicable NOx 

emissions limitations, then Rig Rivers’ obligation to fund a portion of the cost of 

that purchased allowance or emissions credit will not exceed the average amount 

previously paid by Station Two Subsidiary to Big Rivers for Allotted Allowances 

used by Station Two Subsidiary for other purposes. 

Station Two Subsidiary will also agree, pursuant to Section 19.2, to 

maintain certain records regarding its receipt, use and/or sale of Allotted 

Allowances during the Term, to provide Big Rivers reasonable access to those 

records, and to provide Big Rivers on an annual basis a copy of the annual report 

required to be made by the Station Two “Designated Representative’’ to 

environmental regulatory authorities regarding the receipt and disposition of 

Allotted Allowances. 

Station Two Subsidiary will commit not to use Allotted Allowances for 

purposes other than in connection with the operation of Station Two or the leased 
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Facilities, unless Station Two Subsidiary believes in good faith that those 

allowances are not required, and will not be required, for compliance by Station 

Two or the leased Facilities with applicable NOx emissions regulations through 

the end of the NOx Season for the year in which the Station Two Agreement is set 

to expire or is anticipated to terminate early. Station Two Subsidiary will also 

commit to attempt in good faith, consistent with Prudent Utility Practice, to 

purchase and maintain additional NOx allowances or emissions credits as needed 

to ensure compliance by Station Two with those regulations through the end of 

the NOx Season for the year in which the Station Two Agreement is set to expire 

or is anticipated to terminate early (subject to certain limitations set forth in 

Section 19.2(c)). Upon the expiration or termination of the Station Two 

Agreement, Big Rivers will have the right to assume control over, and where 

required by the Station Two Agreement will have the obligation to purchase from 

Station Two Subsidiary, all Allotted Allowances and all other NOx allowances or 

emissions credits that have been purchased by Station Two Subsidiary for Station 

Two, to the extent they are then held by Station Two Subsidiary (and not 

contractually committed to third parties) and are not already earmarked for 

compliance by Station Two or the leased Facilities. Big Rivers will pay Station 

Two Subsidiary or WKEC (as applicable) a purchase price for those allowances 

or emissions credits (other than those required for the compliance of Station Two 

or a leased Facility during the term of the Station Two Agreement) equal to their 

fair market value, “Big Rivers’ Henderson Incremental Environmental O&M 

Share” (as defined in Section 8.16(a) of the Station Two Agreement) of that 
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value, which share is currently set at 20%. Big Rivers will agree to use all such 

allowances and emissions credits to ensure compliance by Station Two and the 

leased Facilities with applicable NOx emissions regulations for periods during the 

Term, before using them for other purposes. 

SECTION 19.3 

Section 19.3 memorializes the approvals by Big Rivers and the LG&E 

AfEliates of the Station Two SCR System project as contemplated in the 2005 

Amendments to Contract, in the Agreement for Interim Funding Station Two SCR 

System dated May 7,2002, as amended, among the City and the LG&E Affiliates, 

and in the contract let by the City to the principal vendor of that system, Alstom 

(the “SCR Contract”), and further memorializes the approval by the parties of the 

budgets for that project. Station Two Subsidiary will agree not to approve any 

material changes in or additions to the approved specifications for the project or 

to the SCR Contract without the prior written consent of Big Rivers. 

SECTION 19.4 

Pursuant to this Section, Big Rivers and the LG&E Affiliates will 

acknowledge and agree that the costs associated with Station Two Improvements 

(capital assets) required for the Station Two SCR System (other than $123,584 in 

capital costs required in order for that system to accommodate alternative fuels), 

will constitute “Henderson Incremental Capital Costs” under the Station Two 
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Agreement and the New Participation Agreement. This acknowledgment is 

significant both for the purpose of determining Big River’s obligation to fimd a 

portion of those capital costs (which currently stands at 20%) and for the purposes 

of determining the extent to which Station Two Subsidiary’s corresponding 

contributions to those capital costs will be eligible for inclusion in any calculation 

of the LG&E Parties’ Residual Value Payment obligation of Big Rivers. 

Section 19.4 also provides for the invoicing and payment by Big Rivers of 

its allocated share of those Henderson Incremental Capital Costs, and contains 

various “true-up” mechanisms whereby funding deficiencies will be made up by 

the parties, and funding overages will be returned to the parties, on the basis of 

the actual Henderson Incremental Capital Costs incurred for the Station Two SCR 

System. 

Finally, the LG&E Affiliates and Big Rivers will acknowledge that certain 

actual or potential payment obligations of Station Two Subsidiary to the City 

under the 2005 Amendments to Contracts, in order to reimburse the City for 

certain capital costs to be incurred by it attributable to the 15% ccovercontrol” 

NOx removal capabilities of the Station Two SCR System (i.e., the NOx removal 

capabilities of that system in excess of 75% - which are intended for the benefit 

of the Station Two Subsidiary alone), will also constitute Henderson Incremental 

Capital Costs, and will be the subject of Big Rivers’ partial funding obligations 

and the LG&E Parties’ Residual Value Payment calculation. 

Exhibit 6, page 17 



Exhibit 6 

1 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

22 

SECTION 19.5 

Section 19.5 memorializes the agreement of the L,G&E Affiliates and Big 

Rivers that the operation and maintenance costs and expenses incurred during the 

Term in connection with the Station Two SCR System will constitute “Henderson 

Incremental Environmental O&M’ costs under Section 9.9 of the Station Two 

Agreement. As a result, subject to certain limitations set forth in Section 19.5, 

Big Rivers will be required to fund the “Big Rivers Henderson Incremental 

Environmental O&M Share” of those costs and expenses, which is currently set at 

20% under Section 8.16(a) of the Station Two Agreement. 

SECTION 19.6 

Section 19.6 contemplates the execution by the City, the LG&E Affiliates 

and Big Rivers of a Grant of Rights and of Easements, vesting in the City a right 

to use a portion of the property of Big Rivers at its Green and/or Reid generating 

station(s) for the construction, use and operation of the Station Two SCR System. 

It also contemplates the execution by these parties and Big Rivers’ principal 

creditors of a subordination agreement, subordinating certain rights of the LG&E 

Affiliates and of Big Rivers’ principal creditors to the rights of the City vested by 

the above-described Grant of Rights and of Easements. In light of the rights and 

easements to be granted to the City, the LG&E Affiliates and Big Rivers are 

acknowledging that those rights and easements (and any Station Two SCR 

System components constructed in connection therewith) will not be a part of the 

“leased assets” for which WKEC has responsibility under the Lease and 
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Operating Agreement between WKEC and Big Rivers, but rather will be the 

subject of Station Two Subsidiary’s rights and obligations with respect to the 

“Station Two Assets” under the Station Two Agreement and the Construction and 

Operation Agreement. 

SECTION 19.7 

Section 19.7 acknowledges that Station Two Subsidiary will be relieved of 

certain obligations under the Station Two Agreement with respect to departures 

from the approved budgets for Station Two, as those departures may relate to 

SCR Capital Costs incurred in connection with the Station Two SCR System. 

SECTION 19.8 

Section 19.8 preserves the existing agreements and understandings of the 

LG&E Affiliates and Big Rivers set forth in a side letter agreement between them 

dated February 19,2002, a copy of which is attached to the Amendatory 

Agreement as Appendix A. 

SECTION 19.9 

Section 19.9 sets forth the parties’ acknowledgment that the costs of ,OI i 

the initial layers of catalyst to be included in the Station Two SCR System during 

its construction and installation (referred to as “Initial Catalyst”), and of future 

layers of additional or replacement layers of catalyst that may be installed 

(referred to as “SCR Catalyst Costs”), will constitute Henderson Incremental 
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Capital Costs under the Station Two Agreement that are eligible for inclusion in 

the calculation of the LG&E Parties' Residual Value Payment obligation of Big 

Rivers. However, unlike other categories of Henderson Incremental Capital 

Costs, the parties will agree in Section 19.9 that at such time as a layer of Initial 

Catalyst or a future additional or replacement layer of catalyst is removed from 

service from the Station Two SCR System by Station Two Subsidiary, the 

Henderson Incremental Capital Costs associated with that catalyst will be 

eliminated from the calculation of the LG&E Parties' Residual Value Payment. 

SECTIONS 11,12 AND 13 

Section 11 contains an acknowledgment by Big Rivers that any permitted assignment or 

encumbrance made or imposed by Big Rivers involving the Station Two Agreement or any 

Station Two Contract will remain conditioned on the relevant assignee, mortgagee, etc. 

becoming a party to the same Subordination, Nan-Disturbance, Attornment and Intercreditor 

Agreement (as amended) to which Big Rivers, the LG&E Affiliates and Big Rivers' other senior 

creditors are then parties. 

Subsection 12(a) will obligate each party to use its commercially reasonable efforts to 

cooperate in order to obtain all governmental approvals and creditors consents required in order 

to implement the 2005 Amendments to Contract, the Amendatory Agreement, and the above- 

described Grant of Rights and of Easements and subordination agreement, and to satisfy the 

conditions for the effectiveness of those documents that are applicable to that party. 
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Subsection 12(b) contemplates that upon the parties’ execution of the Amendatory 

Agreement only Section 12 thereof will initially become effective and binding on the parties. 

Subsection 12(b) goes on to provide that only upon the date that each of the following have been 

satisfied or completed will the balance of the Amendatory Agreement become effective and 

binding on the parties: 

(i) all regulatory and other consents and approvals required or necessary for the 

effectiveness of the 2005 Amendments to Contracts, the Amendatory Agreement, the Grant of 

Rights and of Easements and the subordination agreement shall have been obtained; 

(ii) the 2005 Amendments to Contracts, the Grant of Rights and of Easements 

and the subordination agreement shall have been fully executed and shall have become effective 

and binding on the parties thereto; 

(iii) LG&E Energy LLC shall have executed and delivered to the City a 

Guarantor’s Consent and Acknowledgment, acknowledging that its existing Guaranty in favor of 

the City applies with equal effect to the obligations of the LG&E Affiliates under the above- 

described agreements and instruments; and 

(iv) the parties shall have exchanged certain officers certificates and legal 

opinions described in Subsection 12(b). 

Subsection 12(c) provides that in the event all provisions of the Amendatory Agreement 

have not become effective (as described above) on or prior to April 30,2006 (unless extended by 

agreement of the parties), the Amendatory Agreement shall terminate. 
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Subsection 12(d) provides that upon the effectiveness of all provisions of Amendatory 

Agreement, those provisions will have retroactive effectiveness to June 1 , 2004. 

Subsection 12(e) provides that the Amendatory Agreement will expire effective as of any 

expiration or termination of the Station Two Agreement. 

Lastly, Subsection 12(f) memorializes the parties’ approval of certain budgets relating to 

the Station Two SCR System. 

Section 13 of the Amendatory Agreement reaffirms that except as amended by the 

Amendatory Agreement, the Station Two Agreement remains in full force and effect. 
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Section No(s)./Page No.' 

Sections in Station Two Agreement 
Affected by Amendatory Agreement 

Subject Matter Changes to 
of Existing Section Existing Section 

Section regarding Station 
Two O&M Fund 

Recital A P I  

Amended to reflect terms of 2005 
Amendments 

Definitions of Station Two 
Bonds and Bond 
Ordinance 

18.6 ~ 9 1  

Amended to update definitions to 
reflect payment of outstanding 
bonds and other matters 

None Removes two-county rule 
restriction from agreement 

Recital B 
Contract 

Exhibit B ~ 3 1  Definitions Amended to update and add 
definitions related to the 2005 
Amendrnents 

10.301) ~ 7 1  

10.4 ~ 7 1  

None 

Section left blank 

New section regarding consent 
required from an LG&E Company 
to obligate it to hture funding 
obligations for Station Two O&M 
Fund or R&R Account 

Amended to add terms regarding 
certain deposits to and 
disbursements from future bond 
ordinance funds 

In this column, the number on the left is the section number in the Station Two 
Agreement, one of the Big Rivers/LG&E Transaction Documents. The number on the right, in 
brackets, is the page number in the Amendatory Agreement where the proposed change to that 
section of the Station Two Agreement can be found. 
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18.17 191 

19 [91 

None 

None 

Consents to amendments to 
Station Two contracts, and 
incorporates references to Station 
Two Contracts, as amended, into 
Station Two Agreement 

1. IJnderstandings regarding 
funding and residual value 
obligations respecting the Station 
Two SCRs; 
2. Terms for payment for NOx 
allowances; 
3. Approvals for SCR System; 
4. TJnderstandings regarding SCR 
Capital Costs responsibilities; 
5. Understandings regarding SCR 
O&M Costs; 
6 .  Understanding regarding 
property covered by easement; 
7. Understanding regarding 
handling of SCR project under 
contractual budget terms; and 
8. Understandings regarding SCR 
Catalysts Acquisition Costs 
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P O l J E R  S A L E S  C O N T R A C T  

T H I S  A G R E E M E N T  m a d e  a n d  entered i n t o  a s  o f  A u g u s t  I ,  1970  

by a n d  between C I T Y  O F  H E N D E R S O N ,  K E N T U C K Y ,  he re ina f t e r  re fer red  

t o  a s  C I T Y ,  a n d  B I G  R I V E R S  R U R A L  E L E C T R I C  CO-OPERATIVE CORPORATION, 

a Kentucky Corporation w i t h  p r inc ipa l  o f f i c e s  i n  Henderson, 

Kentucky, h e r e i n a f t e r  rqfer red  t o  a s  B I G  RIVERS. 

W I T N E S S E T H  THAT: 

P A R T  I 

STIPULATIONS A N D  DEFINITIONS 

SECTION 1 - S T I P U L A T I O N S  

1.1 C i t y  w i l l  cons t ruc t  a s  a n  a d d i t i o n  t o  i t s  mqnicipal 

e l e c t r i c  system two  175-megawat t  c o a l - f i r e d ,  s team-e lec t r ic  

genera tors  w i t h  a l l  necessary a u x i l i a r y  f a c i l i t i e s  a t  a s i t e  

on the  Green River i n  Henderson C o u n t y ,  Kentucky w i t h  w h i c h  i t  

w i l l  p rov ide . the  immedjate a n d  f u t u r e  needs of  C i t y  a n d  i t s  i n -  

hab i t an t s  f o r  e l e c t r i c  power and energy. Such  generating s t a t i o n  

s h a l l  be here ' inaf tqr  r e fe r r ed  t o  a s  S t a t l o n  Two. 

L . 2  Upon t h e  completion o f  S t a t i o n  Two C i t y  w i l l  have 

e l e c t r i c  power a n d  ene rgy  surp lus  t o  t h e  immediate needs o f  

C i t y  a n d  i t s  i n h a b i t a n t s ,  which su rp lus  power and energy can, 

pursuant t o  t h e  a u t h o r i t y  o f  KRS 96.520 a s  amended, be s o l d  t o  

o t h e r  publ ic  u t i l i t i e s  5 n  t h i s  s t a t e  whose r a t e s  and serv ices  

a r e  regula ted  hy t h e  Keqtucky Publ ic  Serv ice  Commission. 



1 . 3  B i g  R i v e r s ,  which i s  a p u b l i c  u t i l i t y  i n  t h i s  s t a t e  

whose r a t e s  and s e r v i c e s  a r e  r e g u l a t e d  by t h e  Kentucky P u b l i c  

S e r v i c e  Commission, i s  d e s i r o u s  of pu rchas ing  t h e  s u r p l u s  power 

and e n e r g y  from t ime  t o  t ime  a v a i l a b l e  from C i t y ' s  mun ic ipa l  

e l e c t r i c  s y s t e m ,  i n c l u d i n g  i t s  proposed S t a t i o n  Two, a n d  i s  

w i l l i n g  t o  e x e c u t e  and f u l f i l l  t h e  terms of t h i s  Agreement 

e n t i t l i n g  i t  t o  t a k e ,  and o b l i g a t i n g  i t  t o  pay f o r  such s u r p l u s  

e l e c t r i c  power a n d  e n e r g y ,  s u b j e c t  t o  t h e  terms and c o n d i t i o n s  

r e c i t e d  h e r e i n .  

1 . 4  By i t s  a d d i t i o n  of S t a t i o n  T W O ,  C i t y  w i l l  be a b l e  

t o  p r o v i d e  more economical  a n d  r e l i a b l e  e l e c t r i c  s e r v i c e  t o  i t s e l f  

and i t s  i n h a b i t a n t s ,  and t h r o u g h  i t s  s a l e s  of surp lus  e l e c t r i c  

power and e n e r g y  t o  Big R i v e r s ,  a s  p rov ided  by t h i s  Agreement,  

C i t y  can  a s s u r e  t h e  economic f e a s i b i l i t y  of  such a d d i t i o n .  

SECTION 2 - DEFINITIONS 

2 . 1  E x i s t i n g  System: The e l e c t r i c  u t i l i t y  system by 

which C i t y  s e r v e s  t h e  needs of C i t y  and i t s  i n h a b i t a n t s  ( a n d  

some n o n - i n h a b i t a n t s )  a t  t h e  t i m e  o f  t h e  e x e c u t i o n  of  t h i s  

Agreement,  and a l l  a d d i t i o n s ,  e x p a n s i o n s  and improvements t h e r e t o  

a n d  r e n e w a l s  and r e p l a c e m e n t s  t h e r e o f  h e r e a f t e r  made, o t h e r  t h a n  

S t a t i o n  Two. 

2 . 2  S t a t i o n  Two: C i t y ' s  proposed 350-megawatt  g e n e r a t i n g  

s t a t i o n  and a77 a u x i l i a r y  f a c i l i t i e s ,  j o i n t  use f a c i l i t i e s  

( p r o v i d e d  by C i t y )  and o t h e r  r e l a t e d  f a c i l i t i e s  t o  be c o n s t r u c t e d  

a t  a s i t e  on Green Rive r  i n  Henderson County,  Kentucky t o g e t h e r  

w i t h  a l l  a d d i t i o n s ,  e x p a n s i o n s  and improvements t h e r e t o  a n d  

-2- 



r e n e w a l s  and r e p l a c e m e n t s  t h e r e o f  (which  s h a l l  no t  i n c l u d e  

t h e  C i t y  Transmiss ion  a n d  T r a n s f o r m a t i o n  F a c i l i t i e s  a s  h e r e i n  

d e f i n e d ) .  

2 . 3  A u x i l i a r y  F a c i l i t i e s :  Power p l a n t  f a c i l i t i e s  

which a r e  p h y s i c a l l y  s e p a r a t e d  from t h e  s team g e n e r a t o r s ,  t u r -  

b ines  and e l e c t r i c  g e n e r a t o r s  c o m p r i s i n g  t h e  g e n e r a t i n g  s t a t i o n ,  

and which a r e  r e q u i r e d  f o r  t h e  o p e r a t i o n ,  m a i n t e n a n c e  a n d / o r  

c o n t r o l  t h e r e o f ,  a n d / o r  t h e  d e l i v e r y  of  power a n d  ene rgy  t h e r e -  

f rom,  b u t  e x c l u d i n g  t h e  C i t y  T r a n s m i s s i o n  and T r a n s f o r m a t i o n  

Fac i 1 i t i e s  . 
2 . 4  J o i n t  Use F a c i l i t i e s :  A u x i l i a r y  f a c i l i t i e s  which ar'e 

so c o n s t r u c t e d  a n d / o r  a r r a n g e d  a s  t o  be u s e f u l  t o  C i t y  and Rig 

R i v e r s  i n  t h e  o p e r a t i o n ,  ma in tenance  and c o n t r o l  o f  t h e i r  r e -  

s p e c t i v e  g e n e r a t i n g  s t a t i o n s .  

2 . 5  Date  o f  Commercial O p e r a t i o n :  The d a t e  upon which 

t h e  f i r s t  u n i t  o f  C i t y ' s  S t a t i o n  Two has been p l a c e d  i n  normal 

c o n t i n u o u s  o p e r a t i o n  s o  a s  t o  produce  power and e n e r g y  i n  a 

commerc ia l ly  a c c e p t a b l e  manner .  

2 . 6  C o n t r a c t  Year:  With r e s p e c t  t o  t h e  f i r s t  c o n t r a c t  

y e a r ,  t h e  p e r i o d  from Date of Commercial O p e r a t i o n  o r  June  3 0 ,  

1 9 7 4 ,  whichever  s h a l l  f i r s t  o c c u r ,  t o  and i n c l u d i n g  t h e  nex t  

s u c c e e d i n g  December 3 1 ,  and t h e r e a f t e r ,  t h e  s u c c e s s i v e  twe lve -  

month p e r i o d s  beg inn ing  J a n u a r y  1 and end ing  December 31 .  

2 . 7  Monthly B i l l i n g  P e r i o d :  Each c a l e n d a r  month o f  any 

C o n t r a c t  Year .  

2 .8  Bond Ord inance :  The E l e c t r i c  L i g h t  ti Power Revenue 

Bond Ord inance  adop ted  by C i t y  a u t h o r i z i n g  t h e  i s s u a n c e  o f  S t a t i o n  

- 3 -  



Two Bonds, t o g e t h e r  w i t h  o r d i n a n c e s  s u p p l e m e n t a l  t h e r e t o  o r  

a m e n d a t o r y  t h e r e o f .  

2 . 9  S t a t i o n  Two Bonds ( t h e  B o n d s ) :  The E l e c t r i c  L i g h t  

& P o w e r  Revenue Bonds a u t h o r i z e d ,  s o l d  and i s s u e d  by  C i t y  

p u r s u a n t  t o  t h e  Bond O r d i n a n c e ,  t o  p r o v i d e  f o r  t h e  c o s t s  o f  

a c q u i s i t i o n ,  c o n s t r u c t i o n  and  s t a r t - u p  o f  C i t y ' s  S t a t i o n  Two 

and  s h a l l  i n c l u d e :  ( i )  t h e  E l e c t r i c  L i g h t  & Power Revenue 

Bonds, S t a t i o n  Two S e r i e s  a u t h o r i z e d  and i s s u e d  u n d e r  t h e  Bond 

O r d i n a n c e ;  ( i i )  a d d i t i o n a l  Bonds, i f  any ,  a u t h o r i z e d  and 

i s s u e d  u n d e r  t h e  Bond O r d i n a n c e  t o  p r o v i d e  f o r  s u c h  c o s t s  o f  

S t a t i o n  Two i n  e x c e s s  o f  o r i g i n a l  e s t i m a t e s ;  and (iii) s u b j e c t  

t o  t h e  w r i t t e n  a p p r o v a l  o f  B i g  R i v e r s ,  a d d i t i o n a l  Bonds, i f  any ,  

a u t h o r i z e d  and  i s s u e d  u n d e r  t h e  Bond O r d i n a n c e  t o  f i n a n c e  any 

A d d i t i o n a l  P r o j e c t  ( a s  d e f i n e d  i n  t h e  Bond O r d i n a n c e )  f o r  S t a t i o n  

Two. 

2 . 1 0  C i t y  T r a n s m i s s i o n  and  T r a n s f o r m a t i o n  F a c i l i t i e s :  

The t r a n s m i s s i o n  and t r a n s f o r m a t i o n  f a c i l i t i e s  t o  be p r o v i d e d  

b y  C i t y  c o n n e c t i n g  S t a t i o n  Two t o  C i t y ' s  E x i s t i n g  System. 

2 . 1 1  T r u s t e e :  The T r u s t e e  a p p o i n t e d  p u r s u a n t  t o  t h e  

Bond 0t.d i nance  . 

P A R T  11 

PLANT C A P A C I T Y  A N D  OUTPUT 

S E C T I O N  3 - ALLOCATION OF C A P A C I T Y  

3 .1  S u b j e c t  t o  t h e  a l l o c a t i o n  o f  s u r p l u s  c a p a c i t y  t o  B i g  
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R i v e r s  a s  h e r e i n a f t e r  p r o v i d e d ,  t h e  t o t a l  c a p a c i t y  a n d  o u t p u t  

o f  C i t y ' s  S t a t i o n  Two s h a l l  b e  r e s e r v e d  t o  and a v a i l a b l e  f o r  u s e  

b y  C i t y  f o r  t h e  p u r p o s e  o f  s u p p l y i n g  t h e  n e e d s  o f  C i t y  a n d  i t s  

i n h a b i t a n t s  f o r  e l e c t r i c  power  a n d  e n e r g y  i n  e x c e s s  o f  t h e  c a p a -  

b i l i t i e s ,  f r o m  t i m e  t o  t i m e ,  o f  i t s  E x i s t i n g  S y s t e m .  

3 . 2  The  " n e e d s  o f  C i t y  a n d  i t s  i n h a b i t a n t s "  a s  u s e d  

h e r e i n  s h a l l  mean t h e  needs  o f  C i t y  f o r  e l e c t r i c  p o w e r  a n d  

e n e r g y  n e c e s s a r y  i n  t h e  o p e r a t i o n  o f  i t s  g o v e r n m e n t a l  a n d  

p r o p r i e t a r y  f a c i l i t i e s ,  and  t h e  r e t a i l  s a l e s  o f  e l e c t r i c  

p o w e r  a n d  e n e r g y  b y  C i t y ' s  E x i s t i n g  S y s t e m  t o  C i t y ' s  i n h a b i t a n t s ,  

p r e s e n t  a n d  f u t u r e ,  a n d  t h o s e  n o n - i n h a b i t a n t s  w h i c h  C i t y  i s  

s e r v i n g  a t  t h e  t i m e  a f  t h e  e x e c u t i o n  o f  t h i s  A g r e e m e n t .  

3 . 3  The s u r p l u s  c a p a c i t y  o f  C i t y ' s  S t a t i o n  Two w i l l  

b e  a l l o t t e d  t o  B i g  R i v e r s  o n  t h e  b a s i s  o f  f i v e  y e a r s '  a d v a n c e  

w r i t t e n  n o t i c e  f r o m  C i t y ,  and  B i g  R i v e r s  s h a l l  h a v e  t h e  r i g h t  

t o  r e c e i v e ,  a n d  t h e  o b l i g a t i o n  t o  t a k e  a n d  p a y  f o r  t h e  c a p a c i t y  

o f  C i t y ' s  S t a t i o n  Two s o  a l l o t t e d  t o  i t  i n  t h e  m a n n e r  h e r e i n  

p r o v i d e d .  Upon t h e  e x e c u t i o n  a n d  a p p r a v a l  o f  t h i s  A g r e e m e n t ,  

C i t y  w i l l  d e s i g n a t e  i n  w r i t i n g  B i g  R i v e r s '  c a p a c i t y  a l l o c a t i o n  

f r o m  S t a t i o n  Two f o r  t h e  C o n t r a c t  Y e a r s  o r  p o r t i o n s  t h e r e o f  

o c c u r r i n g  t o o  s o o n  t o  p e r m i t  f i v e  y e a r s '  a d v a n c e  n o t i c e  a s  

h e r e i n a b o v e  p r o v i d e d .  

3 . 4  C i t y  a g r e e s  t h a t  i t  w i l l  n o t p  a f t e r  t h e  e x e c u t i o n  

a n d  a p p r o v a l  o f  t h i s  A g r e e m e n t ,  (1)  make a n y  d i s p o s i t i o n s  t o  

o t h e r s  f o r  r e s a l e  o f  i t s  g e n e r a t i n g  c a p a c i t y ,  e x c e p t  f o r  t h e  

purpose o f  d i s p o s i n g  o f  any s u r p l u s e s  r e s u l t i n g  f r o i n  g o o d  f a i t h  
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o v e r - e s t i m a t e s  o f  i t s  n e e d s ,  o r  ( 2 )  add a n y  c o m m e r c i a l  o r  

i n d u s t r i a l  c u s t o m e r s  i n  e x c e s s  o f  t e n  ( 1 0 )  m e g a w a t t s  e a c h  t o  

i t s  e l e c t r i c  s y s t e m ,  i f  t o  d o  e i t h e r  ( 1 )  o r  ( Z ) ,  a s  t h e  c a s e  

may be ,  w o u l d  r e q u i r e  t h e  w i t h d r a w a l  o f  a d d i t i o n a l  c a p a c i t y  

f r o m  i t s  E x i s t i n g  Sys tem a n d / o r  f r o m  U n i t s  One and  T w o  o f  i t s  

S t a t i o n  Two. E x p a n s i o n s  i n  t h e  o r d i n a r y  c o u r s e  o f  b u s i n e s s  

o f  a n y  c o m m e r c i a l  o r  i n d u s t r i a l  p l a n t s  b e i n g  s e r v e d  by C i t y  

a t  t h e  t i m e  o f  t h e  e x e c u t i o n  o f  t h i s  A g r e e m e n t  s h a l l  n o t  be 

c o n s i d e r e d  added  c o m m e r c i a l  o r  i n d u s t r i a l  c u s t o m e r s  f o r  t h e  

p u r p o s e s  o f  t h i s  A g r e e m e n t .  S u r p l u s  c a p a c i t y  a s  r e f e r r e d  t o  

i n  (1) a b o v e  s h a l l  be  f i r s t  o f f e r e d  t o  B i g  R i v e r s  a t  C i t y ' s  

c o s t  ' 

3 . 5  B i g  R i v e r s  s h a l l  h a v e  t h e  r i g h t  t o  r e c e i v e ,  and  t h e  

o b l i g a t i o n  t o  t a k e  and  p a y  f o r  t h e  s u r p l u s  c a p a c i t y  o f  C i t y ' s  

S t a t i o n  Two a l l o t t e d  t o  i t  a t  a n y  p a r t i c u l a r  d a t e  a s  h e r e i n  

p r o v i d e d .  S u r p l u s  c a p a c i t y  a s  h e r e i n  u s e d  s h a l l  mean t h e  

T o t a l  C a p a c i t y  o f  C i t y ' s  S t a t i o n  Two a s  t h e n  d e t e r m i n e d  u n d e r  

S e c t i o n  3 . 6 ,  l e s s  t h a t  a m o u n t  o f  s u c h  c a p a c i t y  a t  t h e  t i m e  

r e s e r v e d  t o  C i t y  a s  h e r e i n  p r o v i d e d .  

3 . 6  The T o t a l  C a p a c i t j  o f  S t a t i o n  Two a s  r e f e r r e d  t o  

h e r e i n  s h a l l  b e  t h e  t o t a l  c o n t i n u o u s  n e t  s e n d - o u t  c a p a b i l i t y  

o f  a l l  g e n e r a t i n g  u n i t s  i n  S t a t i o n  Two a s  d e t e r m i n e d  b y  a n n u a l  

t e s t s ,  made i n  t h e  m o n t h  o f  A u g u s t ,  o f  a t  l e a s t  t w e n t y - f o u r  

h o u r s '  d u r a t i o n  u n d e r  a c t u a l  l o a d  c a r r y i n g  c o n d i t i o n ,  when t h e  

e q u i p m e n t  i s  o p e r a t e d  a t  r a t e d  p r e s s u r e  and  t e m p e r a t u r e  w i t h  

a l l  a u x i l i a r y  e q u i p m e n t  i n  s e r v i c e ,  a n d  a t  a p o w e r  f a c t o r  o f  
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a p p r o x i m a t e l y  n i n e t y  pe r  c e n t  ( 9 0 % ) .  The measurements  w i l l  

be made a t  t h e  161 K V  m e t e r i n q  p o i n t s  of t h e  S t a t i o n  T w o  

Swi t c h y a r d .  

3 . 7  The t o t a l  c o n t i n u o u s  ne t  s end-ou t  c a p a b i l i t y  of  

each  new u n i t  o f  S t a t i o n  Two s h a l l  be t e s t e d  on o r  b e f o r e  t h e  

Date of  Commercial O p e r a t i o n  t h e r e o f  i f  o p e r a t i o n a l l y  p o s s i b l e ,  

a n d  t h e  c a p a c i t y  a s  t h u s  d e t e r m i n e d  w i l l  remain t h e  e s t a b l i s h e d  

T o t a l  C a p a c i t y  of such u n i t  u n t i l  t h e  f i r s t  a n n u a l  August  t e s t  

t h e r e o f ,  b u t  s h a l l  no t  exceed  a r a t i n g  a f  1 7 5  megawa t t s .  I f  

such t e s t  o f  any u n i t  i s  d e f e r r e d ,  t h e  Tota l  C a p a c i t y  o f  such 

u n i t  w i l l  be c o n s i d e r e d  175 megawatts  u n t i l  such t e s t  i s  made. 

As  of  J u n e  30, 1 9 7 4  t h e  T o t a l  C a p a c i t y  of S t a t i o n  Two s h a l l  be 

c o n s i d e r e d  a s  350  megawatts  u n l e s s  o t h e r w i s e  e s t a b l i s h e d  by 

a c t u a l  t e s t  w i t h  both u n i t s  o p e r a t i o n a l .  

SECTION 4 - ALLOCATION O F  E N E R G Y  

4 . 1  Big R i v e r s  s h a l l  be e n t i t l e d  a t  a l l  t i m e s  t o  t a k e  

from S t a t i o n  T w o  ene rgy  a s s o c i a t e d  Mith i t s  a l l o t t e d  n e t  c a p a c i t y .  

Each p a r t y  w i l l  be cha rged  w i t h  i t s  p r o p o r t i o n a t e  s h a r e  o f  

S t a t i o n  T w o  c a p a c i t y  r e q u i r e d  t o  o p e r a t e  S t a t i o n  Two a u x i l i a r y  

f a c i l i t i e s .  

SECTION 5 - S T A N D B Y  CAPACITY 

5 . 1  Big R i v e r s '  r i g h t  t o  t h e  u s e  o f  s u r p l u s  c a p a c i t y  

o f  C i t y ' s  S t a t i o n  T w o  a s  p rov ided  i n  t h i s  Agreement s h a l l  be 

subject t o  t h e  p r i o r  r i g h t  o f  C i t y  t o  t a k e  i t s  reserved c a p a c i t y  
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_.  1 ,  

. I  

c f r o m  e i t h e r  g e n e r a t i n g  u n i t  o f  i t s  S t a t i o n  T w o p  and i n  t h e  

e v e n t  o f  a n  emergency o r  m a i n t e n a n c e  o u t a g e  o f  e i t h e r  g e n e r a t i n g  

u n i t  o f  C i t y ' s  S t a t i o n  Two, C i t y ' s  r i g h t  t o  r e c e i v e  i t s  r e s e r v e d  

c a p a c i t y  from S t a t i o n  Two s h a l l  have p r i o r i t y .  

S E C T I O N  6 - PAYMENT FOR C A P A C I T Y ;  FUEL R E Q U I R E M E N T S  

6 . 1  Commencing w i t h  t h e  D a t e  o f  Commerc ia l  O p e r a t i o n  

o r  June  30, 1 9 7 4 ,  w h i c h e v e r  s h a l l  f i r s t  o c c u r ,  B i g  R i v e r s  s h a l l  

pay t o  t h e  T r u s t e e ,  c a p a c i t y  c h a r g e s  a s  h e r e i n a f t e r  d e f i n e d  

o n  t h e  s u r p l u s  c a p a c i t y  o f  S t a t i o n  Two a l l o t t e d  t o  i t  a s  p r o -  

v i d e d  i n  S e c t i o n  3 ,  A l l o c a t i o n  o f  C a p a c i t y .  

6.2 C a p a c i t y  c h a r g e s  t o  B i g  R i v e r s  f o r  a n y  M o n t h l y  

B i l l i n g  P e r i o d  s h a l l  be t h e  same p r o p o r t i o n  o f  t h e  t o t a l  c a p a c i t y  

c o s t s  o f  C i t y ' s  S t a t i o n  T w o  f o r  s u c h  M o n t h l y  B i l l i n g  P e r i o d  a s  

B i g  R i v e r s '  a l l o c a t i o n  o f  s u r p l u s  c a p a c i t y  o f  S t a t i o n  Two 

d u r i n g  such  M o n t h l y  B i l l i n g  P e r i o d  bea r ;  t o  t h e  t o t a l  c a p a c i t y  

o f  C i t y ' s  S t a t i o n  Two f o r  s u c h  M o n t h l y  B i l l i n g  P e r i o d  a s  e s t a b l i s h e d  

p u r s u a n t  t o  S e c t i o n  3 o f  t h i s  Ag reemen t .  

6.3 The t o t a l  c a p a c i t y  c o s t s  o f  C i t y ' s  S t a t i o n  Two f o r  

e a c h  M o n t h l y  B i l l i n g  P e r i o d  s h a l l  be C i t y ' s  t o t a l  c o s t s  r e s u l t i n g  

from t h e  o w n e r s h i p ,  o p e r a t i o n  and m a i n t e n a n c e  o f ,  and r e n e w a l s  

and  r e p l a c e m e n t s  t o  i t s  S t a t i o n  T W O ?  e x c e p t  c o s t s  o f  f u e l s  f a r  

S t a t i o n  Two. Such c o s t s  s h a l l  i n c j u d e ,  b u t  a r e  n o t  l i m i t e d  t o :  

( a )  Deb t  S e r v i c e  ( a s  d e f i n e d  i n  t h e  Bond O r d i n a n c e )  f o r  

such M o n t h l y  B i l l i n g  P e r i o d  w i t h  r e s p e c t  t o  t h e  S t a t i o n  Two Bonds. 

( b )  O n e - t w e l f t h  (1/12) o f  a l l  c o s t s  a s s o c i a t e d  w i t h  t h e  



o p e r a t i o n  and ma in tenance  o f  S t a t i o n  Two d u r i n g  such  C o n t r a c t  

Year ,  i n c l u d i n g ,  w i t h o u t  l i m i t a t i o n ,  a l l  c o s t s  p r o p e r l y  cha rge -  

a b l e  t G  F . P . C .  A c c ~ u n t s  4 0 8 ,  5 0 0 ,  5 0 2 ,  505, 506 ,  5 1 0 ,  511 ,  5 1 2 ,  

513 ,  514 and 3 2 4 ,  and f i s c a l  agency  c o s t s  and e x p e n s e s  a l l o c a b l e  

t o  S t a t i o n  T w o .  

( c )  * The amount which C i t y  i s  r e q u i r e d  under  t h e  Bond 

Ord inance  t o  pay d u r i n g  such Monthly B i l l i n g  Period i n t o  ( i )  t h e  

S t a t i o n  Two Account i n  t h e  O p e r a t i o n  a n d  Main tenance  F u n d  ( S t a t i o n  

Two 0 .  & M .  A c c o u n t ) ,  so a s  t o  r e s t o r e  t h e  minimum b a l a n c e  r e -  

q u i r e d  t o , b e  m a i n t a i n e d  t h e r e i n ,  and ( i i )  t h e  S t a t i o n  Two Account 

i n  t h e  Renewals a n d  Replacements  F u n d  ( S t a t i o n  Two R .  & 3.  Account) 

s o  a s  t o  r e s t o r e  t h e  minimum b a l a n c e  r e q u i r e d  t o  be ma in ta ined  

t h e r e i n .  

( d )  C o s t s  o f  r e n e w a l s ,  r e p l a c e m e n t s  and a d d i t i o n s  (when 

s u c h  a d d i t i o n s  a r e  a g r e e d  t o  by R i g  R i v e r s )  which a r e  n o t  p rovided  

f o r  t h r o u g h  ( i )  f u n d s  a v a i l a b l e  i n  t h e  S t a t i o n  Two R .  & R .  Account 

i n  t h e  Renewals a n d  Replacements  F u n d ,  ( i i )  p r o c e e d s  o f  i n s u r a n c e ,  

or ( i i i )  f u n d s  a v a i l a b l e  f rom p roceeds  o f  bonds .  

( e )  O n e - t w e l f t h  ( 1 / 1 2 )  o f  a l l  c o s t s  o f  a d m i n i s t r a t i o n  

' a n d  g e n e r a l  expense  f o r  S t a t i o n  Two d u r i n g  such C o n t r a c t  Year,  

and i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  c o s t s  p r o p e r l y  i n c l u d i b l e  

i n  F.P.C. Accounts  9 2 0 ,  9 2 1 ,  9 2 3 ,  9 2 4 ,  925,  9 2 6 ,  9 2 8  and 930. 

( f )  Any amounts p a i d  o r  payab le  t o  B i g  R i v e r s  f o r  such 

Monthly G i l l i n g  P e r i o d  unde r  t e r m s  o f  t h e  p a r t i e s '  Power P l a n t  

C o n s t r u c t i o n  and O p e r a t i o n  Agreement ( e x c e p t  any d e l a y e d  payment 

p e n a l t i e s  a s  t h e r e i n  p r o v i d e d )  n o t  i n c l u d e d  i n  t h e  f o r e g o i n g .  
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( 9 )  Any o t h e r  c o s t s  a s s o c i a t e d  w i t h  S t a t i o n  Two w h i c h  

a r e  n o t  i n c l u d e d  i n  P a r a g r a p h s  ( a )  t h r o u g h  ( f )  h e r e o f .  

I n  t h e  e v e n t  a n y  C o n t r a c t  Year  s h a l l  embrace  e l e v e n  o r  

f e w e r  m o n t h s  t h e  f r a c t i o n  e x p r e s s e d  i n  t h e  f o r e g o i n g  p a r a g r a p h s  

( b )  a n d  ( e )  s h a l l  be a d j u s t e d  b y  s u b s t i t u t i n g  a d e n o m i n a t o r  

e q u a l  t o  s u c h  number o f  m o n t h s .  

F o r  t h e  p u r p o s e s  o f  p a r a g r a p h  ( a )  o f  t h i s  S e c t i o n ,  

S t a t i o n  Two Bonds s h a l l  n o t  i n c l u d e  t h a t  p r i n c i p a l  amoun t  o f  

Bonds d e t e r m i n e d  b y  t h e  C o n s u l t i n g  E n g i n e e r  u n d e r  t h e  Bond 

O r d i n a n c e  o n  o r  p r i o r  t o  t h e  b e g i n n i n g  o f  t h e  f i r s t  C o n t r a c t  

Y e a r  t o  b e  a t t r i b u t a b l e  t o  t h e  c o s t s  o f  t h e  C i t y ' s  T r a n s m i s s i o n  

o r  T r a n s f o r m a t i o n  F a c i l i t i e s  a n d  o t h e r  i m p r o v e m e n t s  o f  C i t y ' s  

E x i s t i n g  S y s t e m .  The P r i n c i p a l  I n s t a l l m e n t s  d u e  f o r  a n y  y e a r  

o f  s u c h  Bonds  s o  e x c l u d e d  s h a l l  be  deemed t o  be t h a t  amaunt  o f  

t h e  P r i n c i p a l  I n s t a l l m e n t s  o f  t h e  E l e c t r i c  L i g h t  Ib Pawer Revenue 

B o n d s p  S t a t i o n  Two S e r i e s ,  d u e  f o r  s u c h  y e a r  w h i c h  b e a r s  t h e  

same p r o p o r t i o n  t o  s a i d  P r i n c i p a l  I n s t a l l m e n t s  f o r  t h e  E l e c t r i c  

L i g h t  & Power Revenue Bonds ,  S t a t i o n  Two S e r i e s ,  a s  t h e  p r i n c i p a l  

a m o u n t  o f  s u c h  Bonds so  e x c l u d e d  b e a r s  t o  t h e  a g g r e g a t e  p r i n c i p a l  

a m o u n t  o f  E l e c t r i c  L i g h t  & Power Revenue Bonds ,  S t a t i a n  Two S e r i e s .  

6 . 4  N e t  i n t e r e s t  e a r n e d  o n  t h e  f o l ' l o w i n g  f u n d s  u n d e r  

t h e  Bond O r d i n a n c e  and p a i d  i n t o  t h e  E l e c t r i c  Revenue Fund 

t h e r e u n d e r  s h a l l  be  a p p l i e d  a s  a n  o f f s e t  t o  C a p a c i t y  C o s t s :  

( i )  a m o u n t s  shown i n  t h e  D e b t  S e r v i c e  A c c o u n t  i n  t h e  D e b t  S e r v i c e  

Fund  and  a p p l i c a b l e  t o  t h e  S t a t i o n  Two  B o n d s ;  ( i i )  a m o u n t s  shown 

i n  t h e  D e b t  R e s e r v e  A c c o u n t  i n  t h e  D e b t  S e r v i c e  Fund  a s  t h e  
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r e q u i r e d  r e s e r v e  w i t h  r e s p e c t  t o  t h e  S t a t i o n  Two B o n d s ,  a r i d  

amounts i n  t h e  S t a t i o n  Two A C C O L ~ ~ ~ S  i n  t h e  Opera t ing  & Maintenance 

F u n d ,  Renewals & Replacements  F u n d ,  a n d  t h e  General  Reserve F u n d ;  

( i i i )  i n s u r a n c e  p roceeds  pending a p p l i c a t i o n  w i t h  r e s p e c t  t o  S t a t i o n  

T w o .  

6 . 5  Any t a x  l a w f u l l y  imposed upon C i t y  i n  c o n n e c t i o n  

w i t h  t h e  a l l o c a t i o n  o f  S t a t i o n  Two c a p a c i t y  a n d / o r  a s s o c i a t e d  

e n e r g y  t o  B i g  R i v e r s  s h a l l  be pa id  i n  i t s  e n t i r e t y  by Big Rivers 

i n  a d d i t i o n  t o  t h e  c a p a c i t y  c h a r g e s  he re inabove  r e f e r r e d  t o .  

6 . 6  A d d i t i o n a l  Payments:  I n  a d d i t i o n  t o  t h e  payments 

a g r e e d  t o  be made by B i g  R i v e r s  t o  C i t y  under  t h e  te rms  a n d  p r o -  

v i s i o n s  o f  t h i s  Agreement ,  i n  c o n s i d e r a t i o n  f o r  C i t y ' s  a l l o c a t i o n  

t o  Big R i v e r s  of  t h e  surp lus  c a p a c i t y  a n d  ene rgy  o f  C i t y ' s  S t a t i o n  

T w o  a s  p rov ided  i n  S e c t i o n  3 h e r e o f g  Big R i v e r s  c o v e n a n t s  a n d  

a g r e e s  t h a t  d u r i n g  t h e  o r i g i n a l  te rm o n l y  o f  t h i s  Agreement i t  

w i l l  pay month ly  t o  C i t y ,  t o  t h e  a c c o u n t  of  C i t y ' s  E x i s t i n g  

System a d d i t i o n a l  sums, based upon t h e  amount o f  n e t  c a p a c i t y  

f r o m  t i m e  t o  t ime  a l l o c a t e d  from C i t y ' s  S t a t i o n  Two t o  Big 

Rivers,  a s  f o l l o w s :  

( a )  f o r  each  Monthly B i l l i n g  Pe r iod  d u r i n g  which Big 

R i v e r s '  a l l o c a t i o n  o f  n e t  c a p a c i t y  from C i t y ' s  S t a t i o n  Two 

i s  equa l  t o  o r  e x c e e d s  250 megawa t t s ,  a s u m  o f  E i g h t  Thousand 

Three  H u n d r e d  T h i r t y - T h r e e  D o l l a r s  and T h i r t y - T h r e e  Cents  

( $ 8 , 3 3 3 . 3 3 )  . 
( b )  f o r  each  Monthly B i l l i n g  Pe r iod  d u r i n g  which Big 

Rivers' a l l o c a t i o n  of n e t  c a p a c i t y  f r o m  C i t y ' s  S t a t i o n  Two i s  



l e s s  t h a n  250 megawatts  a n d  i s  Equal t o  o r  exceeds  1 5 0  megawat t s ,  

a sum of F i v e  Thousand Five  Hundred F i f t y - F i v e  D o l l a r s  a n d  

F i f t y - S i x  Cents  ( $ 5 , 5 5 5 . 5 6 ) .  

( c )  f o r  each Monthly B i l l i n g  Pe r iod  d u r i n g  which B i g  

R i v e r s '  a l l o c a t i o n  of n e t  c a p a c i t y  f rom C i t y ' s  S t a t i o n  T w o  i s  

l e s s  t h a n  150 megawatts  a n d  i s  equal  t o  o r  exceeds  50  megawat t s ,  

a sum o f  Two Thousand Seven Hundred Seventy-Seven D o l l a r s  and 

S e v e n t y - E i g h t  Cents  ( $ 2 , 7 7 7 . 7 8 ) .  

6 . 7  Fuel Requi rements :  Big R i v e r s  and C i t y  s h a l l  

each  p r o v i d e ,  a t  i t s  own c o s t ,  t h e  f u l l  r e p l a c e m e n t  o f  a l l  f u e l s  

consumed from t h e  S t a t i o n  T w o  f u e l  r e s e r v e  f o r  t h e  p r o d u c t i o n  

of e l e c t r i c  e n e r g y  used by i t  d u r i n g  each  month.  I f  a t  a n y  t ime 

d u r i n g  t h e  te rm of  t h i s  C o n t r a c t  t h e  S t a t i o n  Two c o a l  r e s e r v e  

s h a l l  f a l l  below a f u l l  t h i r t y  ( 3 0 )  d a y s '  s u p p l y ,  t h e n  upon 

w r i t t e n  demand by e i t h e r  p a r t y  o r  t h e  C o n s u l t i n g  Engineer  under 

t h e  Bond O r d i n a n c e ,  both p a r t i e s  s h a l l  i n c r e a s e  t h e i r  r e s p e c t i v e  

month ly  a d d i t i o n s  t o  t h e  c o a l  r e s e r v e  by f i v e  p e r  c e n t  ( 5 % )  

u n t i l  t h e  c o a l  r e s e r v e  i s  r e s t o r e d  t o  t h e  amount s p e c i f i e d  i n  

such  demand, n o t  t o  exceed f o r t y - f i v e  ( 4 5 )  d a y s '  s u p p l y  f o r  

C i t y ' s  S t a t i o n  Two. Fuel consumpt ion  by each  p a r t y  w i l l  be 

d e t e r m i n e d  on t h e  b a s i s  o f  measured q u a n t i t i e s ,  a d j u s t e d  f o r  

h e a t  c o n t e n t ,  and a t t r i b u t e d  t o  t h e  p a r t i e s  ori t h e  b a s i s  o f  

t h e i r  r e s p e c t i v e  u s e s  of  e l e c t r i c  ene rgy  from C i t y ' s  S t a t i o n  

Two d u r i n g  e a c h  month. 

SECTION 7 - C H A R A C T E R  O F  SERVICE 

7 . 1  S e r v i c e  t o  B i g  R i v e r s  from C i t y ' s  S t a t i o n  Two s h a l l  
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be a t  161 K V ,  3 phase 60  c y c l e s ,  u n l e s s  o t h e r w i s e  agreed  upon 

by t h e  p a r t i e s .  ? 

S E C T I O N  8 - M E T E R I N G ,  M E T E R  T E S T I N G  A N D  B I L L I N G  A D J U S T M E N T  

8 . 1  P r i n t i n g  Demand M e t e r s ,  or e q u i v a l e n t  m e t e r s ,  wi th  

a s i x t y  ( 6 0 )  minute  demand i n t e r v a l ,  which w i l l  m e t e r  k i l o w a t t s ,  

a n d  s u i t a b l e  wa t thour  m e t e r s  which w i l l  me te r  k i l o w a t t  h o u r s ,  

s h a l l  be used t o  me te r  t h e  d e l i v e r y  o f  power a n d  energy  f r o m  

C i t y ' s  S t a t i o n  Two, The m e t e r e d  k i l o w a t t  demand of C i t y ,  B i g  

R i v e r s  and o t h e r s  from C i t y ' s  S t a t i a n  Two s h a l l  be t h e  means 

o f  measur ing  t h e  c a p a c i t y  o f  C i t y ' s  S t a t i a n  Two used by e a c h .  

The me te red  k i l o w a t t  hour s  o f  e n e r g y  used by C i t y ,  B i g  R ive r s  

and o t h e r s  from C i t y ' s  S t a t i o n  Two s h a l l  be t h e  b a s i s  f o r  fue l  

r e p l a c e m e n t s  t o  t h e  S t a t i o n  T w o  f u e l  r e s e r v e  a s  provided  i n  

S e c t i o n  6 . 7  h e r e o f .  

8 . 2  The m e t e r s  w i l l  be a r r a n g e d  s o  a s  t o  p rov ide  a 

t o t a l  measurement of k i l o w a t t  demand and a t o t a l  measurement 

o f  k i l o w a t t  hours  d e l i v e r e d  t o  C i t y ,  B i g  R i v e r s  and a t h e r s  

f rom C i t y ' s  S t a t i o n  Two. 

8 . 3  T e s t s  and i n s p e c t i o n s  a f  s a i d  m e t e r s  s h a l l  be made 

a s  may be n e c e s s a r y  t o  m a i n t a i n  them a t  t h e  h i g h e s t  p r a c t i c a l  

commercial  s t a n d a r d  o f  a c c u r a c y ,  w i t h  t e s t s  performed a t  i n t e r v a l s  

o f  n o t  more than  twe lve  mon ths .  B i g  R i v e r s  w i l l  be a d v i s e d  

p rompt ly  o f  t h e  r e s u l t s  o f  a l l  such t e s t s .  B i g  Rivers w i l l  

be  g i v e n  p r i o r  n o t i c e  o f  and may have r e P r e s e n t a t i v e s  p r e s e n t  

a t  such t e s t s  and i n s p e c t i o n s .  a d d i t i o n a l  t e s t s  o f  s a i d  m e t e r s  
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w i l l  be made a t  t h e  r e a s o n a b l e  r e q u e s t  of Big R i v e r s  a n d  i n  

t h e  p r e s e n c e  of i t s  r e p r e s e n t a t i v e s .  

8 . 4  I f  such p e r i o d i c  o r  a d d i t i o n a l  t e s t s  show t h a t  a 

m e t e r  used f o r  r e c o r d i n g  c a p a c i t y  a n d / o r  ene rgy  u s e s  i s  a c c u r a t e  

w i t h i n  one per  c e n t  ( 1 % )  slow o r  f a s t ,  no c o r r e c t i o n  s h a l l  be 

made i n  such r e c o r d i n g s ,  I f  any such t e s t s  show t h a t  such meter  

i s  i n a c c u r a t e  by more t h a n  one  per c e n t  ( 1 % )  s low or f a s t ,  c o r r e c t i o n  

s h a l l  be made i n  such r e c o r d i n g s  f o r  t h e  p e r i o d  d u r i n g  which t h e  

p a r t i e s  a g r e e  t h a t  t h e  i n a c c u r a c y  e x i s t e d .  

8 . 5  C i t y ' s  k i l o w a t t  demand a n d  ene rgy  u s e s  from i t s  

S t a t i o n  Two s h a l l  be me te red  a t  t h e  f o l l o w i n g  p o i n t s :  

( a )  a t  p o i n t  o f  C i t y ' s  S t a t i o n  Two s w i t c h y a r d  where 

d e l i v e r y  i s  t a k e n  o v e r  C i t y  Transmiss ion  a n d  T r a n s f o r m a t i o n  

F a c i  1 i t i  e s .  

( b )  a t  p o i n t  o f  C i t y ' s  E x i s t i n g  System s u b s t a t i o n s  where 

d e l i v e r y  i s  t a k e n  o v e r  B i g  R i v e r s '  t r a n s m i s s i o n  s y s t e m ,  wi th  

a p p r o p r i a t e  a d d i t i o n s  f o r  o r d i n a r y  t r a n s m i s s i o n  l o s s e s .  

8 . 6  All o f  C i t y ' s  m e t e r i n g  p o i n t s  s h a l l  be h o u r l y  

summarized so a s  t o  d e t e r m i n e  C i t y ' s  a g g r e g a t e  h o u r l y  k i l o w a t t  

demand and t o t a l  e n e r g y  u s e s  from S t a t i o n  Two. 

8 . 7  B i g  R i v e r s '  k i l o w a t t  demand a n d  e n e r g y  u s e s  from 

C i t y ' s  S t a t i o n  Two s h a l l  be metered  a t  p o i n t  o f  C i t y ' s  S t a t i o n  

Two s w i t c h y a r d .  

8 .8  All me te r  r e a d i n g s  a n d / o r  r e c o r d i n g s  n e c e s s a r y  t o  

p r o v i d e  an  a c c u r a t e  r e p o r t  o f  ki lowat t ;  demand and e l e c t r i c  energy  

u s e s  f rom C i t y ' s  S t a t i o n  Two d u r i n g  each  Monthly B i l l i n g  Per iod  



s h a l l  be promptly made. A t  t h e  end o f  each Monthly B i l l i n g  

P e r i o d  a r e p o r t  s h a l l  be prompt ly  made t o  Big R i v e r s  of t h e  

k i l o w a t t  demand a n d  e l e c t r i c  e n e r g y  u s e s  from C i t y ' s  S t a t i o n  

Two by C i t y ,  B i g  R i v e r s  and o t h e r s  d u r i n i  such Monthly B i l l i n g  

P e r i o d .  

SECTION 9 - BILLING A N D  PAYMENTS 

9 . 1  On o r  b e f o r e  t h e  t w e n t i e t h  d a y  of each  c a l e n d a r  

month d u r i n g  each C o n t r a c t  Year B i g  R i v e r s  s h a l l  pay t o  C i t y ' s  

T r u s t e e ,  a p p o i n t e d  under  t h e  Bond Ord inance ,  a l l  c a p a c i t y  

c h a r g e s  due from i t  i n  a c c o r d a n c e  w i t h  S e c t i o n  6 he reo f  f o r  

i t s  a l l o t t e d  S t a t i o n  Two c a p a c i t y  d u r i n g  t h e  c u r r e n t  Monthly 

B i l l i n g  P e r i o d .  Such payments s h a l l  be made on t h e  b a s i s  of 

t h e  Annual Budget i n  e f f e c t  f o r  t h e  a p p l i c a b l e  Monthly B i l l i n g  

P e r i o d .  Payments s h a l l  be deemed comple t e  upon t h e  p o s t i n g  

t h e r e o f  i n  t h e  r e g u l a r  Uni ted  S t a t e s  m a i l ,  p r o p e r l y  addres sed  

and a f f i x e d  w i t h  p o s t a g e .  

9 . 2  I f  any such payment o r  p o r t i o n  t h e r e o f  i s  no t  paid 

when due  a s  h e r e i n  p r o v i d e d ,  a p e n a l t y  i n  t h e  amount of one per 

c e n t  ( 1 % )  o f  t h e  unpaid  amount may, a t  t h e  o p t i o n  of City ,  be 

added t h e r e t o  a t  t h e  commencement of each  t h i r t y - d a y  pe r iod  

t h e r e a f t e r ,  and d u e  a n d  p a y a b l e  t h e r e w i t h .  P rov ided  however, 

t h a t  i n  t h e  c a s e  of a bona f i d e  d i s p u t e  a s  t o  t h e  amount of 

a n y  s u c h  payment, t h e  d e l a y e d  payment p e n a l t y  w i l l  be a p p l i c a b l e  

o n l y  t o  t h a t  unpaid p o r t i o n  o f  t h e  i n v o i c e  w h i c h  i s  n o t  r e a s o n -  

a b l y  i n  d i s p u t e .  
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9 . 3  O f f - S e t t i n g  Accounts :  B i q  R i v e r s  s h a l l  have t h e  

r i g h t  t o  o f f - s e t  a c c o u n t s  p a y a b l e  under t h i s  Agreement by any 

payinents due  i t  under  S e c t i o n  1 3 . 6  o f  t h e  p a r t i e s '  Power P l a n t  

C o n s t r u c t i o n  a n d  O p e r a t i o n  Agreement o f  even d a t e  he rewi th  a n d  

t h e r e u p o n  s h a l l  pay t o  t h e  T r u s t e e  under t h e  Bond Ordinance any 

r e m a i n i n g  b a l a n c e  of t h e  o f f - s e t  a c c o u n t .  O f f - s e t t i n g  of a c -  

c o u n t s  s h a l l  be employed i n  d e t e r m i n i n g  a n y  d e l a y e d  payment 

c h a r g e s  a s  provided  h e r e i n .  

9 . 4  O n  or b e f o r e  one hundred twenty ( 1 2 0 )  days  a f t e r  

t h e  end of each  C o n t r a c t  Year t h e r e  s h a l l  be s u b m i t t e d  t o  

Big R i v e r s  a d e t a i l e d  s t a t e m e n t  o f  t h e  a c t u a l  c a p a c i t y  c o s t s  

f o r  a l l  Monthly B i l l i n g  P e r i o d s  of such C o n t r a c t  Yea r ,  based 

on t h e  annual  a u d i t  o f  a c c o u n t s  provided  f o r  . in  S e c t i o n  11. 

I f ,  o n  t h e  b a s i s  of  such  s t a t e m e n t  t h e  a c t u a l  a g g r e g a t e  c a p a c i t y  

c o s t s  f o r  s a i d  C o n t r a c t  Year exceeded t h e  e s t i m a t e  t h e r e o f  i n  

t h e  Annual Budget on t h e  b a s i s  of which B i g  R i v e r s  has  made 

payments ,  B i g  R i v e r s  s h a l l  pay p r o m p t l y  t o  t h e  T r u s t e e  a p p c i n t e d  

under  t h e  Bond Ord inance  t h e  a d d i t i o n a l  amount t o  which t h e  

C i t y  i s  e n t i t l e d .  I f ,  on t h e  b a s i s  o f  such s t a t e m e n t  t h e  a c t u a l  

a g g r e g a t e  c a p a c i t y  c o s t s  f o r  s a i d  C o n t r a c t  Year a r e  l e s s  t h a n  

t h e  e s t i m a t e  t h e r e o f  i n  t h e  Annual Budget on t h e  b a s i s  of which 

B i g  R i v e r s  h a s  made paymen t s ,  such e x c e s s  s h a l l  be c r e d i t e d  

a g a i n s t  Big R i v e r s '  n e x t  month ly  payment o r  payments he reunde r ,  

o r  p a i d  t o  Big R i v e r s  i f  n o  such payments a r e  due  from Big R i v e r s .  

S E C T I O N  1 0  - OBLIGATIONS O F  T H E  FARTIES 

1 0 . 1  All o b l i g a t i o n s  of  C i t y  under t h e  t e r m s  and pro- 

v i s i o n s  o f  t h i s  Agreement s h a l l  be t h e  s o l e  o b l i g a t i o n s  of C i t y ' s  
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e l e c t r i c  u t i l i t y  sys t em,  i n c l u d i n g  i t s  E x i s t i n g  Sys tem,  i t s  

S t a t i o n  Two g e n e r a t i n g  p l a n t  and such o t h e r  a d d i t i o n s ,  e x t e n -  

s i o n s  a n d  f a c i l i t i e s  t h a t  i t  may from t ime t o  t i m e  own and /o r  

o p e r a t e .  No d e b t  or o b l i g a t i o n  of C i t y  under  t h i s  Agreement s h a l l  

c o n s t i t u t e  a g e n e r a l  o b l i g a t i o n  o f  t h e  C i t y .  

1 0 . 2  C i t y  c o v e n a n t s  t h a t  i t  w i l l ,  s u b j e c t  t o  t h e  approval  

o f  any  r e g u l a t o r y  bod ies  having j u r i s d i c t i o n  t h e r e o f ,  a t  a l l  

t i m e s  m a i n t a i n  r a t e s  f o r  s e r v i c e s  r e n d e r e d  by i t s  e l e c t r i c  

u t i l i t y  system which w i l l  be s u f f i c i e n t  t o  a d e q u a t e l y  meet 

t h e  c o s t s  of  p rope r  o p e r a t i o n  a n d  ma in tenance  t h e r e o f ,  t o  pro-  

v i d e  f o r  t h e  d e p r e c i a t i o n  t h e r e o f  t t i raugh renewal  s and r e p l a c e -  

m e n t s ,  o r  o t h e r w i s e ,  and t o  p r o v i d e  f o r  t h e  f u l l  a n d  p r o m p t  p a y -  

ment o f  a l l  o b l i g a t i o n s  o f  C i t y  o n  a l l  o f  i t s  o u t s t a n d i n g  

E l e c t r i c  Revenue Bonds, i n c l u d i n g  w i t h o u t  1 i m i t a t i o n  i t s  S t a t i o n  

Two Bonds. 

1 0 . 3  All o b l i g a t i o n s  and sums p a y a b l e  by Big R ive r s  

u n d e r  t h e  terms a n d  p r o v i s i o n s  o f  t h i s  Agreement s h a l l  c o n s t i t u t e  

a g e n e r a l  o b l i g a t i o n  o f  B i g  R i v e r s ,  and Big R i v e r s  c o v e n a n t s  

t h a t  i t  w i l l ,  s u b j e c t  t o  t h e  approva l  o f  any r e g u l a t o r y  bod ies  

hav ing  j u r i s d i c t i o n  t h e r e o f ,  a t  a l l  t i m e s  m a i n t a i n  r a t e s  f o r  

s e r v i c e s  r e n d e r e d  by i t s  e l e c t r i c  u t i l i t y  sys t ems  a n d  such 

o t h e r  b u s i n e s s  a c t i v i t i e s  i n  which i t  s h a l l  engage f o r  compen- 

s a t i o n ,  which w i l l  be s u f f i c i e n t  t o  a d e q u a t e l y  make t h e  f u l l  

and p r o m p t  payment and pe r fo rmance  of a l l  i t s  o b l i g a t i o n s  t o  

t h e  T r u s t e e  f o r  t h e  Bonds under  t he  t e r m s  a n d  p r o v i s i o n s  of  

t h i s  Agreement. 
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S E C T I O N  11 - ANNUAL A U D I T  

11.1 An a n n u a l  a u d i t  o f  t h e  f i n a n c i a l  a c c o u n t s  o f  t h e  

C i t y ' s  S t a t i o n  Two s h a l l  b e  made i n  a c c o r d a n c e  w i t h  t h e  p r o -  

v i s i o n s  o f  t h e  Bond O r d i n a n c e .  B i g  R i v e r s  s h a l l  be  e n t i t l e d  

t o  t i m e l y  r e c e i p t  o f  c o p i e s  o f  t h e  a n n u a l  a u d i t  r e p o r t .  

1 1 . 2  B i g  R i v e r s  s h a l l  have  t h e  r i g h t ,  a t  a l l  r e a s o n a b l e  

t i m e s ,  t o  e x a m i n e  t h e  b o o k s ,  a c c o u n t s  a n d  r e c o r d s  o f  C i t y ' s  

S t a t i o n  Two i n  o r d e r  t o  d e t e r m i n e  t h e  a c c u r a c y  o f  c h a r g e s  b e i n g  

made t o  i t  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  A g r e e m e n t .  

P A R T  I 1 1  

GENERAL P R O V I S I O N S  

S E C T I O N  1 2  - OPERATING STANDARDS 

1 2 . 1  C i t y  w i l l  o p e r a t e  and  m a i n t a i n ,  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  Power P l a n t  C o n s t r u c t i o n  and O p e r a t i o n  A g r e e m e n t ,  t h e  

g e n e r a t i n g  s t a t i o n ,  a u x i l i a r y  f a c i l i t i e s ,  j o i n t  u s e  f a c i l i t i e s  

a n d  o t h e r  r e l a t e d  f a c i l i t i e s  c o m p r i s i n g  i t s  S t a t i o n  T w o ,  i n  

a c c o r d a n c e  w i t h  s t a n d a r d s  a n d  s p e c i f i c a t i o n s  e q u a l  t o  t h o s e  

p r o v i d e d  by t h e  N a t i o n a l  E l e c t r i c  S a f e t y  Code o f  t h e  U n i t e d  

S t a t e s  B u r e a u  o f  S t a n d a r d s ,  and  a s  r e q u i r e d  b y  a n y  r e g u l a t o r y  

a u t h o r i t y  h a v i n g  j u r i s d i c t i o n  t h e r e o f .  

S E C T I O N  13 - UNCONTROLLABLE F O R C E S  - CONTINUING OBLIGATION FOR 
PAYMENTS 

1 3 . 1  N e i t h e r  p a r t y  h e r e t o  s h a l l  b e  c o n s i d e r e d  i n  de -  

f a u l t  o r  b r e a c h  w i t h  r e s p e c t  t o  a n y  o b l i g a t i o n  u n d e r  t h i s  
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Agreement i f  p r e v e n t e d  from f u l f i l l i n g  s u c h  o b l i g a t i o n  by  

r e a s o n  of  a n  U n c o n t r o l l a b l e  Force .  Any p a r t y  u n a b l e  t o  

f u l f i l l  any o b l i g a t i o n  by r e a s o n  of U n c o n t r o l l a b l e  Forces  s h a l l  

e x e r c i s e  due d i l i g e n c e  t o  remove such d i s a b i l i t y  a s  s o o n  a s  

r e a s o n a b l y  p o s s i b l e .  

1 3 . 2  The term " U n c o n t r o l l a b l e  Force"  s h a l l  mean any 

f o r c e  which i s  n o t  w i t h i n  t h e  c o n t r o l  of any  p a r t y  t o  t h i s  

Agreement,  and which by e x e r c i s e  of due d i l i g e n c e  and f o r e -  

s i g h t  c o u l d  n o t  r e a s o n a b l y  have been a v o i d e d ,  i n c l u d i n g ,  b u t  

n o t  l i m i t e d  t o ,  an a c t  of God ,  f i r e ,  f l o o d ,  e a r t h q u a k e ,  e x p l o s i o n ,  

s t r i k e ,  s a b o t a g e ,  a n  a c t  o f  t h e  p u b l i c  enemyg c i v i l  o r  m i l i t a r y  

a u t h o r i t y ,  i n c l u d i n g  c o u r t  o r d e r s ,  i n , j u n c t i o n s ,  and o r d e r s  o f  

government a g e n c i e s  having p r o p e r  j u r i s d i c t i o n ,  i n s u r r e c t i o n  

o r  r i o t ,  an a c t  o f  t h e  e l e m e n t s ,  f a i l u r e  o f  e q u i p m e n t ,  o r  i n -  

a b i l i t y  t o  o b t a i n  o r  s h i p  m a t e r i a l s  or equipment  because  of 

t h e  e f f e c t  o f  s i m i l a r  c a u s e s  on s u p p l i e r s  o r  c a r r i e r s .  

1 3 . 3  Anything t o  t h e  c o n t r a r y  i n  t h i s  C o n t r a c t  no t -  

w i t h s t a n d i n g ,  Big R i v e r s  s h a l l  have a c o n t i n u i n g  o b l i g a t i o n  t o  

make payments f o r  c a p a c i t y  a s  p rov ided  i n  t h i s  Agreement,  

whether  o r  no t  C i t y ' s  S t a t i o n  Two i s  i nope ra .h l e  o r  t h e  o p e r a t i o n  

t h e r e o f  i s  i n t e r r u p t e d ,  suspended o r  i n t e r f e r r e d  wi t h  i n who1 e 

o r  i n  p a r t  f o r  any  c a u s e  w h a t s o e v e r ,  i n c l u d i n g  U n c o n t r o l l a b l e  

F o r c e s .  

SECTION 1 4  - ARBITRATION 

1 4 . 1  Any c o n t r o v e r s y  o r  c l a i m  a r i s i n g  o u t  o f ,  o r  r e l a t i n g  

t o  t h i s  Agreement or t h e  breach  t h e r e o f  i n c l u d i n g  d i s a g r e e m e n t s  
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between t h e  T r u s t e e  a n d  e i t h e r  o r  b o t h  p a r t i e s  t o  t h i s  Agreement, 

may he submi t t ed  t o  A r b i t r a t i o n  a t  t h e  t i m e ,  i n  t h e  manner a n d  
F, 

upon  t h e  t e r m s  agreed  u p o n  by t h e  p a r t l e s .  

1 4 . 2  A r b i t r a t i o n  s h a l l  n o t  be  r g n s i d e r e d  t h e  s o l e  or 

e x c l u s i v e  means of  s e t t l i n g  c o n t r o v e r s i e s  which may a r i s e  under 

t h e  te rms  a n d  p r o v i s i o n s  o f  t h i s  Agreement,  nor s h a l l  a r b i t r a t i o n  

be c o n s i d e r e d  a c o n d i t i o n  p r e c e d e n t  t o  any a c t i o n  i n  c o u r t  o f  

law o r  e q u i t y  o r  p r o c e e d i n g s  b e f o r e  any governmental  agency 

or r e g u l a t o r y  body h a v i n g  j u r i s d i c t i o n  t h e r e o f .  

SECTION 15  - D E F A U L T  

1 5 . 1  I n  t h e  e v e n t  o f  a d e f a u l t  by e i t h e r  p a r t y  t o  t h i s  

Agreement i n  t h e  per formance  o f  any one o r  more of  t h e  p r o -  

v i s i o n s  h e r e o f ,  t h e  a g g r i e v e d  p a r t y  or p a r t i e s  s h a l l ,  i n  

a d d i t i o n  t o  t h e  r e m e d i e s  s p e c i f i e d  i n  t h i s  Agreement ,  have 

t h e  r i g h t  t o  u s e  a n d  employ a l l  r emed ies  a v a i l a b l e  th rough  

c o u r t s  of law a n d / o r  e q u i t y ,  governmenta l  a g e n c i e s  a n d / o r  

r e g u l a t o r y  b o d i e s  having j u r i s d i c t i o n  t h e r e o f .  

SECTION 16 - W A I V E R  

1 6 . 1  The f a i l u r e  o f  e i t h e r  p a r t y  t o  i n s i s t  i n  any  one 

o r  more i n s t a n c e s  upon s t r i c t  per formance  o f  any o f  t h e  pro-  

v i s i o n s  o f  t h i s  Agreement o r  t o  t a k e  a d v a n t a g e  of  any  o f  i t s  

r i g h t s  he reunde r  s h a l l  n o t  be c o n s t r u e d  a s  a wa ive r  of  such 

p r o v i s i o n s  o r  t h e  r e l i n q u i s h m e n t  o f  any such r i g h t s ,  b u t  t h e  

same s h a l l  c o n t i n u e  and remain  i n  f u l l  f o r c e  and e f f e c t .  
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S E C T I O N  1 7  - N O T I C E S  

1 7 . 1  Any payment ,  w r i t t e n  n o t i c e ,  demand o r  r e q u e s t  

r e q u i r e d  or p e r m i t t e d  u n d e r  t h i s  Agreement s h a l l  be deemed 

p r o p ~ ? r l v  q i v c n  t o  o r  s e r v e d  upon  t h e  r e c i p i e n t  when p o s t e d  

t h r o u g h  t h e  r e g u l a r  U n i t e d  S t a t e s  m a i l  'I p r o p e r l y  a d d r e s s e d ,  and 

a f f s x e d  w i t h  p o s t a g e  a s  f o l l o w s :  

t o  C i t y :  G e n e r a l  Manager 

M u n i c i p a l  Power and L i g h t  

P.O. Box 8 

Henderson,  K e n t u c k y  4 2 4 2 0  

Ma nag e r  

B i g  R i v e r s  K E C C  

P . O .  B o x  24 

Henderson,  K e n t u c k y  42420 

t o  t h e  T r u s t e e :  a s  e s t a b l i s h e d  by t h e  Bond O r d i n a n c e .  

1 7 . 2  The d e s i g n a t i o n  o f  t h e  p e r s o n  t o  b e  n o t i f i e d ,  o r  

t h e  a d d r e s s e s  o f  such  p e r s o n s ,  m a y  be changed a t  a n y  t i m e  upon 

w r i t t e n  n o t i c e  t o  t h e  o t h e r  p a r t i e s .  

t o  B i g  R i v e r s :  

P A R T  I V  

O T H E R  P R O V I S I O N S  

S E C T I O N  18 - COMPLIANCE WITH BOND O R D I N A N C E  

18 .1  T h i s  Agreement  s h a l l  be s u b j e c t  t o  t h e  t e r m s  and 

p r o v i s i o n s  o f  t h e  Bond O r d i n a n c e .  C i t y  and B i g  R i v e r s  a g r e e  t h a t  

t h e y  w i l l  n o t  amend, m o d i f y  o r  o t h e r w i s e  a l t e r  t h i s  Agreement i n  

a n y  manner  t h a t  w i l l  i m p a i r  o r  a d v e r s e l y  a f f e c t  t h e  s e c u r i t y  

-21-  



a f f o r d e d  by t h e  p r o v i s i o n s  o f  t h i s  Agreement t o  t h e  h o l d e r s  

o f  t h e  C i t y ' s  E l e c t r i c  Revenue Bonds, i n c l u d i n g  S t a t i o n  T w o  

B o n d s ,  f o r  t h e  payme,nt o f  p r i n c i p a l ,  i n t e r e s t  a n d  premium, i f  

a n y ,  t h e r e o n ,  so  long  a s  any  o f  such Bonds a r e  o u t s t a n d i n g  and 

u n p a i d ,  or u n t i l  p r o v i s i o n  i s  i r r e v o c a b l y  made f o r  t h e  payment 

t h e r e o f .  

S E C T I O N  1 9  - M A I N T E N A N C E  O F  R E S E R V E S :  

1 9 . 1  C i t y  c o v e n a n t s  and a g r e e s  t h a t  d u r i n g  t h e  term 

o f  t h i s  Agreement,  and any r e n e w a l s  or e x t e n s i o n s  t h e r e o f ,  

i t  w i l l  c o n t i n u e  t o  keep and m a i n t a i n ,  i n  t h e  manner provided  

i n  t h e  B o n d  Ordinance  and t h e  supp lemen ta l  o r d i n a n c e  p r o v i d i n g  

f o r  t h e  S t a t i o n  Two Bonds, a s  o p e r a t i n g  f a c i l i t i e s  of  i t s  

S t a t i o n  Two, t h e  S t a t i o n  Two 0. & M .  Account ,  t h e  S t a t i o n  Two 

R.  & R .  Account and t h e  S t a t i o n  Two f u e l  r e s e r v e ,  a l l  a s  pro-  

v i d e d  under  t h e  t e rms  of  t h i s  Agreement a n d  t h e  p a r t i e s '  Power 

P l a n t  C o n s t r u c t i o n  a n d  O p e r a t i o n  Agreement of  even d a t e  he rewi th .  

S E C T I O N  20 - CITY INCLUDES U T I L I T Y  COMMISSION 

20 .1  I t  i s  r e c o g n i z e d  by t h e  p a r t i e s  t h a t  t h e  C i t y  

o p e r a t e s ,  manages and c o n t r o l s  i t s  e l e c t r i c  u t i l i t y  system through 

i t s  C i t y  of  Henderson U t i l i t y  Commission, a p p o i n t e d  p u r s u a n t  

t o  KRS 96 .530 .  All  r e f e r e n c e s  t o  C i t y  under  t h e  t e r m s  a n d  

p r o v i s i o n s  of  t h i s  Agreement s h a l l  i n c l u d e  i t s  C i t y  o f  Henderson 

U t i l i t y  Commission t o  t h e  e x t e n t  a p p l i c a b l e .  

20 .2  The p a r t i e s  a g r e e  t h a t  a l l  r i g h t s  a n d  a b l i g a t i o n s  

o f  C i t y  under  t h e  t e r m s  and p r o v i s i o n s  of t h i s  Agreement s h a l l  

a l s o  c o n s t i t u t e  r i g h t s  and o b l i g a t i o n s  of  t h e  C i t y  o f  Henderson 

I 
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U t i l i t y  Con in i i ss ion .  By i t s  e x e c u t i o n  o f  t h i s  Ag reemen t  t h e  

C i t y  o f  H e n d e r s o n  Cltil i t y  C o m m i s s i o n  c o v e n a n t s  and  a g r e e s  

t h a t  a l l  r e f e r e n c e s  t o  C i t y  u n d e r  t h e  t e r m s  a n d  p r o v i s i o n s  o f  

t h i s  Ag reemen t  s h a l l  i n c l u d e  t h e  C i t y  o f  H e n d e r s o n  U t i l i t y  

C o m m i s s i o n ,  a n d  t h a t  i t  s h a l l  be  o b l i g a t e d  u n d e r  t h i s  Ag reemen t  

a c c o r d i  n g l y .  

S E C T I O N  21  - TERM A N D  TERMINATION 

2 1 . 1  The t e r m  o f  t h i s  A g r e e m e n t  s h a l l  commence u p o n  t h e  

e x e c u t i o n  h e r e o f  by  C i t y  a n d  B i g  R i v e r s  and  s h a l l  t e r m i n a t e  o n  

O c t o b e r  31 ,  2003  u n l e s s  o t h e r w i s e  t e r m i n a t e d  a s  h e r e i n a f t e r  

p r o v i d e d .  

21 .2  B i g  R i v e r s  s h a l l  have  t h e  o p t i o n  o f  e x t e n d i n g  t h e  

t e r m  o f  t h i s  A g r e e m e n t  f o r  t w o  s u c c e s s i v e  f i v e - y e a r  t e r m s  p r o -  

v i d e d  t h a t  a t  l e a s t  f i v e  y e a r s '  a d v a n c e  w r i t t e n  n o t i c e  o f  each  

s u c h  e x t e n s i o n  i s  g i v e n  t o  C i t y .  Such  e x t e n s i o n  o r  e x t e n s i o n s  

s h a l l  b e  u p o n  t h e  same t e r m s  and  c o n d i t i o n s  a p p l i c a b l e  t o  t h e  

o r i g i n a l  t e r m  o f  t h i s  A g r e e m e n t ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  

S e c t i o n  6 .6  h e r e o f .  

21.3 N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  S e c t i o n s  2 1 . 1  a n d  

2 1 . 2 ,  t h i s  A g r e e m e n t  a n d  a n y  o p t i o n s  h e r e i n  g r a n t e d  s h a l l  t e r m i n a t e  

a s  s o o n  a s  B i g  R i v e r s '  a l l o c a t i o n  o f  c a p a c i t y  f r o m  C i t y ' s  S t a t i o n  

Two s h a l l  b e  z e r o .  

SECTION 22 - AMENDMENTS 

22 .1  No amendments  o f  t h i s  A g r e e m e n t  s h a l l  b e  e f f e c t i v e  

u n l e s s  r e d u c e d  t o  w r i t i n g  a n d  e x e c u t e d  by a77 p a r t i e s  h e r e t o .  
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8 .  

' I  r 

2 2 . 2  I t  i s  unde r s tood  t h a t  B i g  R i v e r s  may no t  a g r e e  t o  

any  amendment, m o d i f i c a t i o n  o r  a l t e r a t i o n  of  t h i s  Agreement w i t h -  

o u t  f i r s t  o b t a i n i n g  approva l  of t h e  A d m i n i s t r a t o r  of  t h e  R u r a l  

E l  ec t r  i f i c a t  i o n  Admi ni s t r a t i  o n ,  

S E C T I O N  2 3  - SEVERABILITY 

2 3 . 1  In  t h e  e v e n t  t h a t  any  p a r t  o f  t h i s  Agreement i s  

d e c l a r e d  i l l e g a l  o r  no l o n g e r  i n  f o r c e  by r e a s o n  of  a n  o r d e r  

i s s u e d  by a c o u r t  o r  r e g u l a t o r y  body of  compe ten t  j u r i s d i c t i o n ,  

a l l  remain ing  p o r t i o n s  of  t h i s  Agreement w h i c h  a r e  n o t  a f f e c t e d  

by such o r d e r  s h a l l  c o n t i n u e  i n  f u l l  f o r c e  and e f f e c t .  

SECTION 24 - ASSIGNMENT 

2 4 . 1  T h i s  Agreement s h a l l  be b i n d i n g  u p o n  t h e  p a r t i e s  

h e r e t o ,  t h e i r  r e s p e c t i v e  s u c c e s s o r s  a n d  a s s i g n s .  Provided  how- 

e v e r ,  t h a t  t h i s  Agreement s h a l l  no t  he a s s i g n e d  by e i t h e r  p a r t y  

( e x c e p t  f o r  an  a s s i g n m e n t  by Big R i v e r s  t o  t h e  United S t a t e s  

of America)  w i t h o u t  t h e  w r i t t e n  c o n s e n t  of  t h e  o t h e r  p a r t y .  

S E C T I O N  2 5  - A P P R O V A L  

2 5 . 1  T h i s  Agreement s h a l l  b e  s u b j e c t  t o  t h e  approva l  o f  

a l l  l o c a l ,  s t a t e  o r  f e d e r a l  r e g u l a t o r y  b o d i e s  h a v i n g  j u r i s d i c t i o n  

t h e r e o f  and s h a l l  become e f f e c t i v e  o n l y  upon t h e  e x e c u t i o n  t h e r e o f  

by t h e  p a r t i e s  and a p p r o v a l  by t h e  A d m i n i s t r a t o r  o f  t he  Rural 

E l  ec t r  i f i c a  t i on Adm i n i s t r a  t i o n .  
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SECTION 2 6  - CONDITIONS P R E C E D E N T  

2 6 . 1  T h i s  Agreement i n  i t s  e n t i r e t y  i s  e n t e r e d  i n t o  

s u b j e c t  t o  t h e  f o l l o w i n g  e x p r e s s  c o n d i t i o n s  p r e c e d e n t :  

( a )  T h a t  t h e  p a r t i e s  s h a l l  e n t e r  i n t o  and e x e c u t e  t h e  

Power P l a n t  C o n s t r u c t i o n  a n d  O p e r a t i o n  Agreement,  t h e  r e a l  e s t a t e  

P u r c h a s e - S a l e  Agreement and t h e  J o i n t  F a c i l  i t i e s  Agreement,  

a l l  o f  even d a t e  h e r e w i t h .  

( b )  Tha t  t h e  p a r t i e s  s h a l l  be a b l e  t o  o b t a i n  a l l  a p -  

p r o v a l s  and a u t h o r i z a t i o n s  from p u b 1  i c  a u t h o r i t i e s  a n d  t h e  A d -  

m i n i s t r a t a r  of  t h e  Rural E l e c t r i f i c a t i o n  A d m i n i s t r a t i o n  n e c e s s a r y  

t o  e n a b l e  them l a w f u l l y  t o  e n t e r  i n t o  a n d  c a r r y  o u t  t h i s  Agreement. 

( c )  T h a t  t h e  C i t y  s h a l l  be a b l e  t o  i s s u e  and s e l l  i t s  

S t a t i o n  Two Bonds w i t h  r a t e s  of i n t e r e s t  and s c h e d u l e  of ma- 

t u r i t i e s  a c c e p t a b l e  t o  C i t y  and Big R i v e r s ,  wi th  a f i n a l  m a t u r i t y  

of  no t  l e s s  t han  t h i r t y  y e a r s  from d a t e  o f  i s s u a n c e ,  i n  t h e  

p r i n c i p a l  sum o f  $76 ,000 ,000 .00 .  

2 6 . 2  I f  a l l  o f  t h e  s a i d  c o n d i t i o n s  p r e c e d e n t  d o  n o t  

o c c u r  w i t h i n  one y e a r  from t h e  d a t e  h e r e o f ,  t h i s  Agreement s h a l l  

be void  and a l l  r i g h t s  he reunde r  s h a l l  terminate  u n l e s s  t h e  

p a r t i e s  a g r e e  i n  w r i t i n g  t o  e x t e n d  t h e  time f o r  t h e  happening 

o f  s a i d  c o n d i t i o n s  p r e c e d e n t .  

S E C T I O N  2 7  - AUTHORITY TO E X E C U T E  

2 7 . 1  T h i s  Agreement i s  e x e c u t e d  by t h e  d u l y  a u t h o r i z e d  

o f f i c e r s  o r  r e p r e s e n t a t i v e s  of t h e  p a r t i e s  p u r s u a n t  t o  a u t h o r i t y  

g r a n t e d  t o  each  of  them by t h e  l a w f u l  a c t i o n  o f  t h e i r  r e s p e c t i v e  

o f f i c i a l  commiss ions  o r  b o a r d s .  
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E x e c u t e d  a t  Henderson ,  K e n t u c k y  t h i s  27 . -  day  o f  

9 19 PO.  

C I T Y  O F  H E N D E R S O N ,  K E N T U C K Y  

A T T E S T  : 

C i t y  &A, C l e r k  & J-dJ  

( C i t y  S e a l )  

C I T Y  O F  H E N D E R S O N  UT IL ITY  C O M M I S S I O N  

ATTEST : 

B I G  R I V E R S  R U R A L  ELECTRIC 
C O - O P E R A T I V E  C O R P O R A T I O N  

B Y  
R o b e r t  R e i d ,  S r . ,  P r e s i d e n t  

ATTEST : 

D. B. W i l s o n ,  S e c r e t a r y  

T h i s  i n s t r u m e n t  p r e p a r e d  b y :  

S u i t e  3 2 0  - I m p e r i a l  B u i l d i n g  
110 T h i r d  S t r e e t  
H e n d e r s o n ,  K e n t u c k y  4 2 4 2 0  
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A m e n d m e n t  # I  

P O W E R  S A L E S  C O N T R A C T  

B E T W E E N  

C I T Y  O F  H E N D E R S O N ,  K E N T U C K Y  

A N D  

R I G  R I V E R S  R U R A L  E L E C T R I C  C O - O P E R A T I V E  C O R P O R A T I O N  

APPENDIX A 
Tab 2 



. .I 

P O W E R  SALES C O N T R A C T  

Amendment # l  

The Power S a l e s  C o n t r a c t  e n t e r e d  i n t o  a s  o f  A u g u s t  1 ,  1970 by 

a n d  between t h e  C i t y  o f  H e n d e r s o n ,  Kentucky a n d  B i g  R i v e r s  Rura l  

E l e c t r i c  C o - o p e r a t i v e  C o r p o r a t i o n  i s  h e r e b y  amended i n  t h e  f o l l o w -  

i n g  p a r t i c u l a r s :  

1 .  S e c t i o n  2 . 2  i s  amended s o  a s  when amended t h e  same s h a l l  r e a d  

a s  f o l l o w s :  

2 . 2  S t a t i o n  Two: C i t y ’ s  p r o p o s e d  350-megawat t  

g e n e r a t i n g  s t a t i o n  and a l l  a u x i l i a r y  f a c i l i t i e s ,  

j o i n t  u s e  f a c i l i t i e s  ( p r o v i d e d  by C i t y )  and  o t h e r  

r e l a t e d  f a c i l i t i e s  t o  be c o n s t r u c t e d  a t  a s i t e  o n  

Green R i v e r  i n  Henderson  C o u n t y ,  Kentucky (which  

s h a l l  n o t  i n c l u d e  t h e  C i t y  T r a n s m i s s i o n  and  Trans- 

f o r m a t i o n  F a c i l i t i e s  a s  h e r e i n  d e f i n e d ) .  

2 .  S e c t i o n  2 . 6  i s  amended so  a s  when amended t h e  same s h a l l  r e a d  

a s  f o l l o w s :  

2 . 6  C o n t r a c t  Y e a r :  W i t h  r e s p e c t  t o  t h e  f i r s t  

c o n t r a c t  y e a r ,  t h e  p e r i o d  from D a t e  o f  Commercial 

O p e r a t i o n  o r  J u n e  3 0 ,  1 9 7 4 ,  w h i c h e v e r  s h a l l  f i r s t  

o c c u r ,  t o  and  i n c l u d i n g  t h e  n e x t  s u c c e e d i n g  

December 3 1 ,  a n d  t h e r e a f t e r ,  t h e  s u c c e s s i v e  t w e l v e -  

month p e r i o d s  b e g i n n i n g  J a n u a r y  1 a n d  e n d i n g  



December 3 1 ;  p r o v i d e d  t h a t  i n  t h e  e v e n t  t h a t  C i t y  

s h a l l  e x e r c i s e  i t s  r i g h t  u n d e r  t h e  Bond O r d i n a n c e  t o  

c h a n g e  f rom a c a l e n d a r  y e a r  a c c o u n t i n g  p e r i o d ,  a s  

s h a l l  be s p e c i f i e d  i n  a S u p p l e m e n t a l  O r d i n a n c e  

a d o p t e d  i n  a c c o r d a n c e  w i t h  t h e  Bond O r d i n a n c e ,  t h e  

te rm C o n t r a c t  Year  a s  used h e r e i n  s h a l l  t h e r e u p o n  

r e f e r  t o  t h e  same p e r i o d  a s  s u c h  new f i s c a l  y e a r  

a c c o u n t i n g  p e r i o d  w i t h  such  c h a n g e s  i n  t h e  a c c o u n t i n g  

and b u d g e t i n g  p r o c e d u r e s ,  i n c l u d i n g  t h e  a d o p t i o n  of 

a new Annual B u d g e t  h e r e u n d e r ,  a s  s h a l l  be n e c e s s a r y .  

or a p p r o p r i a t e  t o  e f f e c t  s u c h  c h a n g e  i n  t h e  C o n t r a c t  

Year .  

3 .  S e c t i o n  3 . 6  i s  amended s o  a s  when amended t h e  same s h a l l  r e a d  

a s  f o l l o w s :  

3 . 6  The T o t a l  C a p a c i t y  o f  S t a t i o n  Two a s  r e f e r r e d  t o  

h e r e i n  s h a l l  be t h e  a v e r a g e  of  t h e  t o t a l  c o n t i n o u s  n e t  

s e n d o u t  c a p a b i l i t y  o f  a l l  g e n e r a t i n g  u n i t s  i n  S t a t i o n  Two 

a s  d e t e r m i n e d  by s e m i - a n n u a l  t e s t s ,  made i n  t h e  m o n t h s  

o f  Augus t  and  J a n u a r y ,  o f  a t  l e a s t  t w e n t y - f o u r  hour s '  

d u r a t i o n  u n d e r  a c t u a l  l o a d  c a r r y i n g  c o n d i t i o n ,  when 

t h e  e q u i p m e n t  i s  o p e r a t e d  a t  r a t e d  p r e s s u r e  and 

t e m p e r a t u r e  w i t h  a l l  a u x i l i a r y  e q u i p m e n t  i n  s e r v i c e ,  

and a t  a power f a c t o r  of a p p r o x i m a t e l y  n i n e t y  per  c e n t  
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( 9 0 % ) .  The m e a s u r e m e n t  w i l l  be made a t  t h e  1 6 1  K V  

m e t e r i n g  p o i n t s  o f  t h e  S t a t i o n  Two S w i t c h y a r d .  

4 .  SECTION 21  - TERM A N D  TERMINATION, a n d  s u b s e c t i o n s  2 1 . 1 ,  

2 1 . 2 ,  and 2 1 . 3  a r e  r e n u m b e r e d  s o  a s  t o  be SECTION 2 2  - T E R M  A N D  

TERMINATION and s u b s e c t i o n s  2 2 . 1 ,  2 2 . 2  a n d  2 2 . 3 .  A new S e c t i o n  

21 w i t h  s u b s e c t i o n s  2 1 . 1 ,  21 .2  and 2 1 . 3  i s  added  t o  read a s  

f o l  1 ows : 

SECTION 21 - HENDERSON-DAVIESS A N D  C I T Y  E L E C T R I C  SYSTEMS 

21 .1  The p a r t i e s  m u t u a l l y  a g r e e  t h a t  t h e  Henderson-  

D a v i e s s  S y s t e m  a n d  t h e  C i t y  E l e c t r i c  S y s t e m ,  a s  d e -  

s c r i b e d  i n  t h e  C i t y ' s  Revised  R e q u e s t  f a r  R u l i n g ,  

d a t e d  December 1 9 7 0  and f i l e d  w i t h  t h e  I n t e r n a l  

Revenue S e r v i c e  ( a  copy o f  which h a s  been d e l i v e r e d  . 

t o  B i g  R i v e r s ) ,  w i l l  be o p e r a t e d  i n  t h e  manner 

p r e s c r i b e d  i n  s a i d  Revised  R e q u e s t  f o r  R u l i n g ,  so  

a s  t o  p r e c l u d e  a n y  d i s t r i b u t i o n  o f  a n y  o f  t h e  g e n e r a t i n g  

c a p a c i t y  o f  s a i d  H e n d e r s o n - D a v i e s s  Sys tem and s a i d  C i l y  

E l e c t r i c  S y s t e m  o u t s i d e  t h e  a r e a  o f  Henderson  a n d  

D a v i e s s  C o u n t i e s  e x c e p t  a s  d e s c r i b e d  i n  s a i d  Revised-  

R e q u e s t  f o r  Rul i ng  . 
21.2  I t  i s  u n d e r s t o o d  by t h e  p a r t i e s ,  however ,  

t h a t  t h e  r e q u i r e m e n t  o f  S e c t i o n  2 1 . 1  h e r e o f  w i l l  no 

l o n g e r  be e f f e c t i v e  i n  t h e  e v e n t  a n d  t o  t h e  e x t e n t  t h a t  
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a n y  c h a n g e  i n  t h e  a p p l i c a b l e  s t a t u t e ,  r e g u l a t i o n s  o r  

r u l i n g s  o f  t h e  I n t e r n a l  Revenue  S e r v i c e  s h o u l d  o c c u r  

p u r s u a n t  t o  w h i c h  i n t e r e s t  on  t h e  Bonds  would  r e m a i n  

exempt f r o m  f e d e r a l  i n c o m e  t a x a t i o n  i n  t h e  a b s e n c e  

o f  c o m p l i a n c e  w i t h  such r e q u i r e m e n t .  

2 1 . 3  B i g  R i v e r s  c o v e n a n t s  a n d  a g r e e s  t o  s a v e  h a r m l e s s  

and  i n d e m n i f y  C i t y  f o r  a n y  l o s s  o r  d a m a g e  w h a t s o e v e r  

a r i s i n g  o u t  o f  B i g  R i v e r s '  v i o l a t i o n s ,  i f  a n y ,  o f  t h e  

p r o v i s i o n s  o f  S e c t i o n  2 1  o f  t h i s  c o n t r a c t .  

5 .  SECTION 22  - AMENDMENTS a n d  i t s  s u b s e c t i o n s  2 2 . 1  a n d  2 2 . 2  

a r e  r e n u m b e r e d  s o  a s  t o  be  SECTION 2 3  - AMENDMENTS a n d  s u b s e c -  

t i o n s  2 3 . 1  a n d  2 3 . 2 .  

6 .  SECTION 23  - SEVERABILITY a n d  i t s  s u b s e c t i o n  2 3 . 1  a r e  r e -  

n u m b e r e d  so a s  t o  b e  SECTION 24 - SEVERABILITY a n d  s u b s e c t i o n  2 4 . 1 .  

7 .  SECTION 24 - ASSIGNMENT a n d  i t s  s u b s e c t i o n  2 4 . 1  a r e  r e -  

numbered  so a s  t o  b e  SECTION 2 5  - ASSIGNMENT a n d  s u b s e c t i o n  2 5 . 1 .  

8 .  SECTION 2 5  - A P P R O V A L  a n d  i t s  s u b s e c t i o n  2 5 . 1  a r e  r e n u m b e r e d  

s o  a s  t o  be SECTION 2 6  - A P P R O V A L  a n d  s u b s e c t i o n  2 6 . 1 .  

9 .  SECTION 26 - CONDITIONS P R E C E D E N T  a n d  i t s  s u b s e c t i o n s  2 6 . 1  

a n d  2 6 . 2  a r e  r e n u m b e r e d  s o  a s  t o  he SECTION 27 - CONDITIONS P R E -  

C E D E N T  a n d  s u b s e c t i o n s  2 7 . 1  a n d  2 7 . 2 .  

1 0 .  SECTION 27 - AUTHORITY TO E X E C U T E  a n d  i t s  s u b s e c t i o n  2 7 . 1  

a r e  renumbered so a s  t o  be SECTION 28 - AUTHORITY TO E X E C U T E  

a n d  s u b s e c t i o n  2 8 . 1 .  

A 



All  p r o v i s i o n s  o f  t h e  p a r t i e s ’  P o w e r  S a l e s  C o n t r a c t  o f  A u g u s t  

2 7 ,  1 9 7 0  n o t  h e r e i n  a m e n d e d  s h a l l  r e m a i n  i n  f u l l  f o r c e  a n d  

e f f e c t  a s  o r i g i n a l l y  a d o p t e d .  

r, E x e c u t e d  a t  H e n d e r s o n ,  Kentucky t h i s  d a y  o f  

CITY O F  HENDERSON, K E N T U C K Y  

ATTEST: 

@- /y2-- 
C i t y  C le rk  

( C i t y  S e a l )  

C I T Y  OF HENDERSON UTILITY CONMISSION 

“ I  

L o u i s  H a t c h e t t ,  C h a i r m a n  

ATTEST: 
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BIG RIVERS R U R A L  E L E C T R I C  
CO-OPERATIVE CORPORATION 

A T T E S T :  

rn,.&L 
D .  B .  W i l s o n ,  S e c r e t a r y  

T h i s  i n s t r u m e n t  p r e p a r e d  b y :  

S u i t e  380 - I m p e r i a l  B u i l d i n g  
1 1 0  T h i r d  S t r e e t  
H e n d e r s o n ,  Kentucky 4 2 4 2 0  
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POWER SALES CONTRACT 

Amendnent #2 - 
_I_ 

The Power S a l e s  C o n t r a c t  e n t e r e d  i n t o  as  o f  August l, 

1 9 7 0 ,  as amended by Amendment #l e n t e r e d  i n t o  as o f  March 2 ,  

197l ("Power S a l e s  C o n t r a c t " ) ,  by and between t h e  C i t y  o f  

Henderson,  Kentucky and B i g  R i v e r s  R u r a l  E l e c t r i c  Co-OperatLve 

C o r p o r a t i o n  i s  h e r e b y  f u r t h e r  amended i n  t he  f o l l o w i n g  p a r -  

t i c u l a r s  : 

1. S e c t i o n  2. '9 i s  amended t o  read as f'oll.ows: 

" 2 . 9 .  S t a t i o n  Two Bonds ( t h e  Bonds ) :  The E l e c t r i c  

L i g h t  and Power Revenue Bonds a u t h o r b z e d ,  s o l d  and i s sued  

b y  Ci.ty p u r s u a n t  t o  t h e  Bond Ord inance ,  to p r o v i d e  f o r  

t h e  costs of  a c q u i s i t i o n ,  c o n s t r u c t i o n  and s t a r t - u p  of 

C i t y ' s  S t a t i o n  Two and s h a l l  mean and  i n c l u d e :  (i) t h e  

E l e c t r i c  L i g h t  and Power Revenue Refundlng Bonds, Sta- 

t i o n  Two Ser ies  'da ted  March 1, 1973, a u t h o r i z e d  under  

t h e  Bond Ord inance  t o  r e f u n d  t h e  E l e c t r i c  b ight  and 

Power Revenue Bonds, S t a t i o n  Two Se r i e s  da ted  March 1, 

1971, i s s u e d  u n d e r  t h e  Bond Ordinance ;  (i.i) a d d i t i o n a l .  

bonds ,  i f  a n y , a u t h o r i z e d  and  i s s u e d  under  t h e  Bond 

Ordinance  to p r o v i d e  for such  c o s t s  of  S t a t i o n  TVJO i n  

e x c e s s  of  o r i g i n a l  es t imates ;  and (iii) s u b j e c t  t o  t h e  

w r i t t e n  a p p r o v a l  o f  B i g  R i v e r s ,  a d d i t i o n a l  bonds ,  if a n y ,  

a u t h o r i z e d  and i s s u e d  u n d e r  t h e  Bond Ordinance  t o  f i n a n c e  
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any A d d i t i o n a l  P r o j e c t  (as  d e f i n e d  i n  t h e  Bond Ordinance  

f o r  S t a t i o n  Two." 

2 .  S e c t i o n  2 1 . 2  i s  amended to read a.s f o l l o w s :  

" 2 1 . 2 .  It i s  u n d e r s t o o d  by t h e  p a r t i e s ,  however,  

t h a t  t h e  r e q u i r e m e n t  of S e c t i o n  2 1 . 1  h e r e o f  w i l l  no 

l o n g e r  b e  e f f e c t i v e  i n  t h e  e v e n t  and  to t h e - e x t e n t  th2.t  

any change i n  t h e  a p p l i c a b l e  s t a t u t e ,  r e g u l a t i o n s  or 

r u l i n g s  of t h e  I n t e r n a l  Revenue S e r v i c e  s h o u l d  occur  

p u r s u a n t  t o  which i n t e r e s t  on t h e  Bonds, i n c l u d i n g  t h e  

E l e c t r i c  L i g h t  and Power Revenue Refund ing  Bonds, S t a -  

t i o n  Two S e r i e s  d a t e d  March 1, 1973 and the  E l e c t r i c  

L i g h t  and Power Revenue Bonds, S t a t i o n  Two S e r i e s  

d a t e d  March I, 1971, i s s u e d  unde r  t h e  Bond Ord inance ,  

would r ema in  exempt f rom f e d e r a l  income t a x a t i o n  i n  t h e  

a b s e n c e  o f  compl i ance  w i t h  such  r e q u i r e m e n t . "  

3.  The p a r t i e s  t,o t h i s  Amendment #2 hereby  a g r e e  

t h a t  a l l  r e f e r e n c e s  to t h e  Power S a l e s  C o n t r a c t  i n  t h e  Power 

P l a n t  C o n s t r u c t i o n  and  O p e r a t i o n  Agreement d a t e d  August 1, 

1970, as amended, and t h e  J o i n t  F a c i l i t i e s  Agreement d a t e d  

August 1, 1970, b o t h  by and  between t h e  p a r t i e s  h e r e t o ,  

sha l l  b e  deemed to i n c l u d e  and r e fe r  t o  t h e  Power S a l e s  

C o n t r a c t ,  as amended by t h i s  Amendment, # 2 .  

4 .  A l l  p r o v i s i o n s  of  t h e  Power S a l e s  C o n t r a c t  

s h a l l  rema3.n i n  full f o r c e  and e f f e c t ,  e x c e p t  as amended by 

t h i s  Amendment # 2 .  



5 .  T h i s  Amendment #2 to t h e  Power S a l e s  Contract  

shall t a k e  e f f e c t  upon t h e  i s s u a n c e  of t h e  E l e c t r i c  Light  

and Power Revenue Refunding Bonds,  S t a t i o n  Two S e r i e s  da t ed  

March 1? 1 9 7 3  i.n accordance  w i t h  t h e  terms of  t h e  Bond 

Ordinance, and t h e  payment and d i s c h a r g e  of  t h e  l i e n  of t h e  

E l e c t r i c  L igh t  and Power Revenue Bonds, S t a t i o n  Two S e r i e s  

d a t e d  March 1, 1971 i n  accordance w i t h  t h e  p r o v i s i o n s  o f  

A r t i c l e  XI1 of t h e  

March Y 

Executed 

1973 .  

Bond Ordinance.  

a t  Henderson, Kentucky t h i s  day of 

CITY OF HENDERSOK, KENTUCKY 

ATTEST: 

CITY OF HENDERSON UTILITY COMMISSION 

[CITY SEAL] 

ATTEST : 

Chairman 



ATTEST : 

4 

r 

B I G  RIVERS RURAL ELECTRIC CO-OPERATIVE 
CORPORATION 

This instrumen't  p repared  b y :  





POWER PLANT CONSTRUCTION A N D  OPERATION A G R E E M E N T  

BETWEEN 

CITY O F  HENDERSON, KENTUCKY 

and 

B I G  RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION 

A u g u s t  1, 1970 
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POWER PLANT C O N S T R U C T I O N  A N D  O P E R A T I O N  A G R E E M E N T  

T H I S  A G R E E M E N T  made and e n t e r e d  i n t o  a s  o f  Auqust  1, 1970  

b y  and between C I T Y  OF H E N D E R S O N ,  K E N T U C K Y  , h e r e i n a f t e r  r e f e r r e d  

t o  a s  C I T Y ,  and B I G  R I V E R S  R U R A L  ELECTRIC C O - O P E R A T I V E  C O R P O R A T I O N ,  

a K e n t u c k y  C o r p o r a t i o n  w i t h  p r i n c i p a l  o f f i c e s  i n  Henderson, 

K e n t u c k y ,  h e r e i n a f t e r  r e f e r r e d  t o  a s  B I G  R I V E R S .  

WITNESSETH THAT: 

P A R T  I 

STIPULATIONS A N D  D E F I N I T I O N S  

S E C T I O N  1 - STIPULATIONS 

1.1 C i t y  owns and  o p e r a t e s  an  e l e c t r i c  g e n e r a t ’ i n g  and 

d i s t r i b u t i o n  s y s t e m  ( M u n i c i p a l  E l e c t r i c  L i g h t  & Power System) 

w i t h  t o t a l  g e n e r s l t i n g  c a p a b i l i t y  o f  f o r t y - e i g h t  t h o u s a n d  (48,000)  

k i l o w a t t s  apd f i r m  s y s t e m  c a p a c i t y  o f  t w e n t y - t w o  thousand  (22,000)  

k i l o w a t t s ,  w i t h  w h i c h  i t  s e r v e s  t h e  needs o f  C i t y  and i t s  i n -  

h a b i t a n t s  f o r  e l e c t r i c  power and e n e r g y .  

1 . 2  B i g  R i v e r s  owns and o p e r a t e s  e l e c t r i c  g e n e r a t i n g  

s t a t i o n s  and r e l a t e d  t r a n s m i s s i o n  f a c i l i t i e s  w i t h  p r e s e n t  gen-  

e r a t i n g  c a p a c i t y  ( i n c l u d i n g  c a p a c i t y  u n d e r  c o n s t r u c t i o n )  o f  f i v e  

h u n d r e d  n i n e t y  t h o u s a n d  (590,000)  k i l o w a t t s  w i t h  w h i c h  i t  s u p p l i e s  

power and e n e r g y  t o  i t s  member R u r a l  E l e c t r i c  C o - o p e r a t i v e  

C o r p o r a t i o n s ,  w h i c h  i n  t u r n  s e r v e  t h e  l o c a l  consumers  i n  t h e i r  

r e s p e c t i v e  s e r v i c e  a r e a s ,  



1 . 3  The e l e c t r i c  sys t ems  of C i t y ,  Big R i v e r s ,  Sou the rn  

I l l i n o i s  Power C a - o p e r a t i v e ,  a n  I l l i n o i s  C o r p o r a t i o n ,  a n d  Hoos ie r  

Energy D i v i s i o n  of Ind iana  S t a t e w i d e  R u r a l  E l e c t r i c ,  I n c . ,  a n  

Ind iana  C o r p o r a t i o n ,  a r e  i n t e r c o n n e c t e d  t o  form w h a t  i s  known a s  

t h e  K I I  Pool  under  p r o v i s i o n s  of a n  i n t e r c o n n e c t i o n  ag reemen t  

of A p r i l  1 ,  1968.  

1 . 4  C i t y ' s  p r e s e n t  sys tem load  i s  i n  e x c e s s  o f  t h e  firm 

c a p a c i t y  of i t s  Municipal Power & L i g h t  System and i t  p r o v i d e s  

i t s  d e f i c i e n t  needs th rough  t h e  p r o v i s i o n s  of  t h e  KII P o o l  

Agreement.  

1 . 5  C i t y  i s  p r e s e n t l y  p l a n n i n g  a comprehens ive  a n n e x a t i o n  

program whereby t h e  a r e a  of  i t s  c o r p o r a t e  l i m i t s  w i l l  b e  i n -  

c r e a s e d  by a p p r o x i m a t e l y  t h r e e - f o l d .  

1 . 6  C i t y ' s  c o n s u l t i n g  e n g i n e e r s  have d e t e r m i n e d  t h a t  

C i t y  w i l l  r e q u i r e  a d d i t i o n a l  g e n e r a t i n g  c a p a b i l i t i e s  by t h e  

y e a r  1973 i n  o r d e r  t o  p r o v i d e  f o r  t h e  needs of  i t s  e l e c t r i c  con- 

sumers .  S a i d  e n g i n e e r s  have f u r t h e r  de t e rmined  a n d  recommended 

t o  C i t y  t h a t  t h e  most f e a s i b l e  a n d  economical  p l a n  f o r  p r o v i d i n g  

t h e  C i t y ' s  p r e s e n t  a n d  a n t i c i p a t e d  e l e c t r i c  g e n e r a t i o n  needs  i s  

t h e  c o n s t r u c t i o n  by C i t y  of  a r e l a t i v e l y  l a r g e  and more e f f i c i e n t  

g e n e r a t i n g  s t a t i o n ,  whereby C i t y  can  p r o v i d e  a d e q u a t e ,  ' low-cost 

power and e n e r g y  f o r  t h e  p r e s e n t  and f u t u r e  needs o f  i t s  Municipal  

E l e c t r i c  L i g h t  & Power Sys tem,  w i t h  i n t e r i m  s a l e s  o f  s u r p l u s  

power a n d  e n e r g y :  ( a )  t o  B i g  R i v e r s  a s  p rov ided  i n  t h e  p a r t i e s '  

Power S a l e s  Agreement of even d a t e  h e r e w i t h ;  ( b )  t h r o u g h  t h e  

p r o v i s i o n s  o f  t h e  KII Pool Agreement;  ( c )  o r  o t h e r w i s e .  

1 . 7  C i t y ' s  c o n s u l t i n g  e n g i n e e r s  have r e p o r t e d  t h a t  

t h e  s i t e  o f  C i t y ' s  p r e s e n t  g e n e r a t i n g ,  p l a n t  i s  i n a d e q u a t e  f o r  

t h e  a d d i t i o n  q f  t h e  r e q u i r e d  g e n e r a t i n g  f a c i l i t i e s  and t h a t  
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space  r e q u i r e m e n t s  a n d  t h e  growing  need a n d  p u b l i c  demand f o r  

c o n t r o l  of  t h e  u r b a n  env i ronmen t  make t h e  s e l e c t i o n  o f  a 

r emote ,  r u r a l  s i t e  most d e s i r a b l e .  

1 . 8  C i t y ' s  c o n s u l t i n g  e n g i n e e r s  have de te rmined  

a n d  recommended t o  C i t y  t h a t  t h e  most  f e a s i b l e  a n d  economical  

p l an  f o r  t h e  C i t y ' s  a d d i t i o n  of  such  g e n e r a t i n g  s t a t i o n  i s  

t h e  e s t a b l i s h m e n t  o f  a new g e n e r a t i n g  s t a t i o n ,  p r e s e n t l y  

c o n s i s t i n g  of  t w o ,  one hundred s e v e n t y - f i v e  ( 1 7 5 )  megawa t t ,  

c o a l - f i r e d ,  s t e a m - e l e c t r i c  g e n e r a t o r s ,  w i th  p r o v i s i o n s  f o r  

t h e  f u t u r e  a d d i t i o n  of o t h e r  g e n e r a t i n g  u n i t s ,  a t  a s i t e  on 

t h e  Green R i v e r  i n  Henderson County Kentucky, a d j a c e n t  t o  t h e  

Reid S t a t i o n  o f  Big R i v e r s ,  and so a r r a n g e d  a s  t o  p r o v i d e  f o r  

t h e  j o i n t  u t i l i z a t i o n  by C i t y  and B i g  R i v e r s  of a u x i l i a r y  

f a c i l i t i e s  and o p e r a t i n g  p e r s o n n e l  i n  such manner a s  t o  a c h i e v e  

optimum economies i n  c o n s t r u c t i o n  and o p e r a t i o n ,  a l l  a s  a u t h o r i z e d  

by KRS 9 6 . 5 2 0 ,  a s  amended. The a d d i t i o n  of such g e n e r a t i n g  s t a t i o n  

t o  C i t y ' s  e l e c t r i c  f a c i l i t i e s  would p r o v i d e  C i t y  a f i r m  system 

c a p a c i t y  o f  two hundred t w e n t y - t h r e e  thousand ( 2 2 3 , 0 0 0 )  k i l o w a t t s ,  

which i s  e s t i m a t e d  t o  meet C i t y ' s  needs  f o r  e l e c t r i c  power and 

e n e r g y  f o r  an a d d i t i o n a l  t w e n t y  ( 2 0 )  y e a r s .  

1 . 9  Big R ive r s  has  a g r e e d ,  s u b j e c t  t o  t h e  t e r m s  of t h i s  

Agreement t h a t  i t  w i l l  s e l l  and convey  such s i t e  a n d  a l l  r e q u i r e d  

easemen t s  t o  C i t y ,  t h a t  i t  w i l l  p e r m i t  C i t y  t o  c o n s t r u c t  i t s  

g e n e r a t i n g  s t a t i o n  i n  t h e  manner s o  rec0rnrnende.d by i t s  c o n s u l t i n g  

e n g i n e e r s ,  and t h a t  i t  w i l l  e n t e r  i n t o  a power s a l e s  agreement  

w i t h  C i t y  f o r  t h e  pu rchase  o f  a l l  s u r p l u s  c a p a c i t y  and r e l a t e d  
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energy  a v a i l a b l e  from t ime t o  t ime  from s a i d  g e n e r a t i n g  

s t a t  i o n .  

1 . 1 0  C i t y  has accep ted  t h e  d e t e r m i n a t i o n s  a n d  recommen- 

d a t i o n s  o f  i t s  c o n s u l t i n g  e n g i n e e r s  and has de t e rmined  t o  pro-  

ceed w i t h  t h e  d e s i g n ,  c o n s t r u c t i o n ,  s t a r t - u p  a n d  o p e r a t i o n  of 

such e l e c t r i c  g e n e r a t i n g  s t a t i o n  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  

S t a t i o n  T w o )  s u b j e c t  t o  t h e  t e rms  a n d  p r o v i s i o n s  o f  t h i s  Agree- 

ment a n d  o t h e r  Agreements r e f e r r e d  t o  h e r e i n .  

1.11 C i t y  has employed t h e  s e r v i c e s  of a n a t i o n a l l y  

r e c o g n i z e d  engineer ing  firm t o  d e s i g n  and s u p e r v i s e  c o n s t r u c t i o n  

o f  i t s  S t a t i o n  Two;  has employed t h e  s e r v i c e s  of f i n a n c i a l  ad -  

v i s e r s  t o  a s s i s t  i n  t h e  s a l e  o f  s u f f i c i e n t  revenue  bonds w i t h  

which t o  f i n a n c e  t h e  a c q u i s i t i o n ,  c o n s t r u c t i o n  a n d  s t a r t - u p  of 

s a i d  S t a t i o n  Two and has  employed t h e  s e r v i c e s  of n a t i o n a l l y  

r e c o g n i z e d  bond c o u n s e l .  Upon t h e  e x e c u t i o n  a n d  a p p r o v a l  of  

t h i s  Agreement C i t y  w i l l  d i r e c t  i t s  s a i d  employees t o  p roceed  

w i t h  t h e  pe r fo rmance  of such s e r v i c e s .  

SECTION 2 - DEFINITIONS 

2 . 1  E x i s t i n g  System: T h e  e l e c t r i c  u t i l i t y  sys t em by 

which C i t y  serves  t h e  needs of C i t y  a n d  i t s  i n h a b i t a n t s  ( a n d  

some n o n - i n h a b i t a n t s )  a t  t h e  time o f  t h e  e x e c u t i o n  o f  t h i s  Agree- 

ment, a n d  a l l  a d d i t i o n s ,  e x p a n s i o n s  and 'mprovements t h e r e t o  and 

r enewa l s  and r e p l a c e m e n t s  t h e r e o f  h e r e a f t e r  made, o t h e r  t h a n  

S t a t i o n  Two.  

2 . 2  S t a t i o n  Two:  C i t y ' s  p roposed  350-megawatt  g e n e r a t i n g  

s t a t i o n  and a l l  a u x i l i a r y  f a c i l i t i e s ,  j o i n t  use f a c i l i t i e s  
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(p rov ided  by C i t y )  and o t h e r  r e l a t e d  f a c i l i t i e s  t o  be c o n s t r u c t e d  

a t  a s i t e  on Green River  i n  Henderson C o u n t y ,  Kentucky,  t o g e t h e r  

wi th  a l l  a d d i t i o n s ,  e x p a n s i o n s  a n d  improvements t h e r e t o  a n d  

r enewa l s  a n d  r e p l a c e m e n t s  t h e r e o f  (which s h a l l  no t  i nc l i i de  t h e  

C i t y  T r a n s m i s s i o n  a n d  T r a n s f o r m a t i o n  F a c i l i t i e s  a s  h e r e i n  d e f i n e d ) .  

2 . 3  A u x i l i a r y  F a c i l i t i e s :  Power p l a n t  f a c i l i t i e s  which 

a r e  p h y s i c a l l y  s e p a r a t e d  from t h e  s team g e n e r a t o r s ,  t u r b i n e s  a n d  

e l e c t r i c  g e n e r a t o r s  compr i s ing  t h e  g e n e r a t i n g  s t a t i o n ,  and which 

a r e  r e q u i r e d  . for  t h e  o p e r a t i o n ,  ma in tenance  a n d / a r  c o n t r o l  t h e r e o f ,  

a n d / o r  t h e  d e l i v e r y  of power and e n e r g y  t h e r e f r o m ,  b u t  e x c l u d i n g  

t h e  C i t y  T r a n s m i s s i o n  a n d  T r a n s f o r m a t i o n  F a c i l i t i e s .  

2 . 4  J o i n t  Use F a c i l i t i e s :  A u x i l i a r y  f a c i l i t i e s  which a r e  

so c o n s t r u c t e d  a n d / o r  a r r a n g e d  a s  t o  be u s e f u l  t o  C i t y  and B i g  

R ive r s  i n  t h e  o p e r a t i o n ,  m a i n t e n a n c e  a n d  c o n t r o l  of  t h e i r ! r e s p e c t i v e  

g e n e r a t i n g  s t a t i o n s .  

2 . 5  Date o f  Commercial O p e r a t i o n :  The d a t e  upon which t h e  

f i r s t  u n i t  of C i t y ' s  S t a t i o n  Two has  been p l aced  i n  normal c o n t i n u o u s  

o p e r a t i o n  s o  a s  t o  produce power and ene rgy  i n  a commerc ia l ly  

a c c e p t a b l e  manner.  

2 . 6  C o n t r a c t  Year:  W i t h  r e s p e c t  t o  t h e  f i r s t  c o n t r a c t  

y e a r ,  the  p e r i o d  from Date of  Commercial O p e r a t i o n  o r  June  3 0 ,  1 9 7 4 ,  

whichever  s h a l l  f i r s t  o c c u r ,  t o  and i n c l u d i n g  the  n e x t  succeed ing  

December 3 1 ,  a n d  t h e r e a f t e r ,  t h e  s u c c e s s i v e  twelve-month p e r i o d s  

beginning  J a n u a r y  1 and end ing  December 31. 

2 . 7  Monthly B i l l i n g  P e r i o d :  Each c a l e n d a r  month o f  a n y  

C o n t r a c t  Year. 

2 . 8  Bond Ord inance :  T h e  E l e c t r i c  L i g h t  & Power Revenue 

Bond Ord inance  adopted  by C i t y  a u t h o r i z i n g  the  i s s u a n c e  of 

S t a t i o n  Two Bonds, t o g e t h e r  w i t h  o r d i n a n c e s  s u p p l e m e n t a l  t h e r e t o  



or  amendatory t h e r e o f .  

2 . 9  S t a t i o n  Two Bonds ( t h e  Bonds) :  The E l e c t r i c  L i g h t  

8, Power Revenue Bonds a u t h o r i z e d ,  s o l d  a n d  i s s u e d  by C i t y  p u r s u a n t  

t o  t h e  Bond O r d i n a n c e ,  t o  p r o v i d e  f o r  t h e  c o s t s  of a c q u i s i t i o n ,  

c o n s t r u c t i o n  a n d  s t a r t - u p  of C i t y  S t a t i o n  Two a n d  s h a l l  i n c l u d e :  

(i) t h e  E l e c t r i c  L i g h t  & Power Revenue Bonds,  S t a t i o n  Two S e r i e s  

a u t h o r i z e d  and i s s u e d  u n d e r  t h e  Bond O r d i n a n c e ;  and ( i i )  a d d i t i o n a l  

Bonds, i f  any ,  a u t h o r i z e d  a n d  i s s u e d  u n d e r  t h e  Bond Ordinance  t o  

p r o v i d e  f o r  such c o s t s  o f  S t a t i o n  Two i n  e x c e s s  o f  o r i g i n a l  e s -  

t i m a t e s .  

2.10 C i t y  Transmiss ion  a n d  T r a n s f o r m a t i o n  F a c i l i t i e s :  T h e  

t r a n s m i s s i o n  and t r a n s f o r m a t i o n  f a c i l i t i e s  t o  be prov ided  by C i t y  

c o n n e c t i n g  S t a t i o n  Two t o  C i t y ' s  E x i s t i n g  Sys tem.  

2 . 1 1  T r u s t e e :  T h e  T r u s t e e  a p p o i n t e d  p u r s u a n t  t o  t h e  Bond 

Ord inance .  

P A R T  I 1  

FA C I I- I T I ES 

S E C T I O N  3 - ACQUISITION OF SITE 

3 . 1  Big R i v e r s  a g r e e s  t o  s e l l  a n d  convey t o  C i t y  a 

s i t e  a n d  n e c e s s a r y  ezsements  a n d  r i g h t s - o f - w a y  f o r  C i t y ' s  

c o n s t r u c t i o n  and o p e r a t i o n  o f  i t s  S t a t i o n  Two, a l l  i n  a c c o r d a n c e  

w i t h  t h e  p a r t i e s  P u r c h a s e - S a l e  Agreement o f  even d a t e  h e r e w i t h .  

3 . 2  Such s i t e ,  ea semen t s  and r i g h t s - o f - w a y  s h a l l  b e  

conveyed a n d / o r  g r a n t e d  t o  C i t y  f r e e  and c l e a r  of  any encum- 

b r a n c e s  whatsoever  vthich would have p r i o r i t y  o v e r  t h e  r i g h t s  

o f  t h e  h o l d e r s  o f  C i t y ' s  E l e c t r i c  Revenue Bonds. 
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S E C T I O N  4 - C O N S T R U C T I O N  O F  P L A N T  

4 . 1  C i t y  w i l l  d i r e c t  i t s  employed e n g i n e e r i n g  f i r m  t o  

proceed  immedia te ly  w i t h  t h e  d e s i g n  a n d  deve lopment  o f  p l a n s  

a n d  S p e c i f i c a t i o n s  f o r  t h e  c o n s t r u c t i o n  of  S t a t i o n  T w o ,  c o n s i s t i n g  

of  t w o ,  one hundred s e v e n t y - f  i v e  ( 1 7 5 )  megawatt  coa l  - f  i r e d ,  s team-  

e l e c t r i c  g e n e r a t i n g  u n i t s ,  w i t h  a l l  n e c e s s a r y  a u x i l i a r y  f a c i l i t i e s ,  

w i t h  such a r r angemen t  a s  w i l l  p r o v i d e  f o r  t h e  j o i n t  u se  by C i t y  

and Big R ive r s  of  a u x i l i a r y  f a c i l i t i e s  and o p e r a t i n g  personnel  

so a s  t o  r e s u l t  i n  optimum economies of  c o n s t r u c t i o n  a n d  o p e r a t i o n .  

Such p l a n s  a n d  s p e c i f i c a t i o n s  s h a l l  be s u b j e c t  t o  p r i o r  approva l  

by C i t y  a n d ,  t o  t h e  e x t e n t  T h a t  Big R i v e r s '  Reid S t a t i o n  i s  

a f f e c t e d  t h e r e b y ,  b y  B i g  R i v e r s .  

4 . 2  C i t y  a g r e e s  t o  o b t a i n  a l l  n e c e s s a r y  p e r m i t s  f o r  

t h e  c o n s t r u c t i o n  and o p e r a t i o n  o f  i t s  S t a t i o n  Two, moorage and 

a s s o c i a t e d  f a c i l i t i e s  and f u r t h e r  a g r e e s  t o  u s e  i t s  best  e f f o r t s  

t o  c a u s e  any and a l l  o f  sirch p e r m i t s  t o  e x t e n d  f o r  a term equal  

t o  t h e  term o f  t h i s  Agreement ,  o r  t o  o b t a i n  any  new or a d d i t i o n a l  

p e r m i t s  r e q u i r e d  t o  e n a b l e  i t  t o  o p e r a t e  and m a i n t a i n  i t s  S t a t i o n  

Two f o r  such te rm.  

4 . 3  Upon c o m p l e t i o n  by t h e  e n g i n e e r s  o f  such p l ans  and 

s p e c i f i c a t i o n s ,  a n d  upon approva l  t h e r e o f  by C i t y  a n d  B i g  R i v e r s ,  

a s  he re inabove  p r o v i d e d ,  C i t y  w i l l  d i l i g e n t l y  proceed  w i t h  t h e  

c o n s t r u c t i o n  o f  S t a t i o n  Two i n  t h e  most economical  and e f f i c i e n t  

manner ,  c o n s f s t e n t  w i t h  good u t i l i t y  p r a c t i c e s ,  and i n  such 

manner a s  t o  l e a s t  i n t e r f e r e  w i t h  t h e  c o n t i n u e d  o p e r a t i o n  by 

R i g  R i v e r s  o f  i t s  Reid S t a t i o n  d u r i n g  t h e  p e r i o d  o f  c o n s t r u c t i o n  

and t h e  s t a r t - u p  o f  such f a c i l i t i e s .  
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4 . 4  B i g  R ive r s  w i l l  p r o v i d e  c o n s t r u c t i o n  a s s i s t a n c e  t o  

C i t y  d u r i n g  t h e  d e s i g n ,  c o n s t r u c t i o n  a n d  s t a r t - u p  of C i t y ' s  

S t a t i o n  Two i n  acco rdance  w i t h  t h e  p r o v i s i o n s  o f  S e c t i o n  11 ,  

C o n s t r u c t i o n  A s s i s t a n c e ,  o f  t n i s  Agreement. 

S E C T I O N  5 - TRANSMISSION A N D  TRANSFORMATION FACILITIES 

5 . 1  Adequate swi t c h y a r d  a n d  1 6 1  K V  s t e p - u p  t r a n s f o r m e r s  

w i l l  be provided  by C i t y  a s  a p a r t  of S t a t i o n  T w o .  

5 . 2  C i t y  w i l l  p r o v i d e ,  a t  i t s  own c o s t ,  one  69  K V  

t r a n s m i s s i o n  l i n e  and r e l a t e d  t r a n s f o r m a t i o n  f a c i l i t i e s  connec t ing  

i t s  S t a t i o n  Two t o  i t s  E x i s t i n g  System ( h e r e i n  r e f e r r e d  t o  a s  C i t y  

T r a n s m i s s i o n  a n d  T r a n s f o r m a t i o n  F a c i l i t i e s ) ,  w i t h  p r o v i s i o n  f o r  

i n c r e a s i n g  of  t r a n s m i s s i o n  c a p a c i t y  t o  meet C i t y ' s  f u t u r e  needs .  

5 . 3  Big R i v e r s  w i l l  m a i n t a i n  a t  a l l  t i m e s  and provide  

f o r  C i t y ' s  u s e ,  a t  no c o s t  t o  C i t y ,  s u r p l u s  c a p a c i t y  o n  i t s  two 

e x i s t i n g  6 9  K V  t r a n s m i s s i o n  l i n e s  from p o i n t  of C i t y ' s  S t a t i o n  Two 

s w i t c h y a r d  t o  p o i n t s  of s u b s t a t i o n s  of C i t y ' s  E x i s t i n g  System, 

a n d  w i l l  l i k e w i s e  p r o v i d e  f o r  C i t y ' s  u s e  any s u r p l u s  c a p a c i t y  on 

a d d i t i o n a l  t r a n s m i s s i o n  f a c i l i t i e s  which B i g  R i v e r s  may here-  

a f t e r  c o n s t r u c t  i n  such a manner a s  t o  p e r m i t  t h e  t r a n s m i s s i o n  of 

e l e c t r i c  ene rgy  from C i t y ' s  S t a t i o n  Two t o  i t s  E x i s t i n g  System. 

In  i t s  u s e  of such t r a n s m i s s i o n  f a c i l i t i e s ,  C i t y  w i l l  n o t ,  i n  any 

manner ,  d i s r u p t  o r  a d v e r s e i y  a f f e c t  B i g  R i v e r s '  s e r v i c e  t o  i t s  

own c u s t o m e r s .  

5 . 4  Any t r a n s m i s s i o n  f a c i l i t i e s  required by C i t y  in  

a d d i t i o n  t o  t h o s e  provided  a s  he re inabove  r e c i t e d ,  s h a l l  be  pro-  

v i d e d  by C i t y  a t  i t s  own c o s t .  
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S E C T I O N  6 - JOINT USE F A C I L I T I E S  

6 . 1  C i t y  a n d  B i g  R i v e r s  m u t u a l l y  a g r e e  t h a t  t h e y  w i l l  

each  p r o v i d e  such j o i n t  u s e  f a c i l i t i e s  a s  a r e  de t e rmined  by t h e  

C i t y ' s  employed e n g i n e e r i n g  firm ( a n d  a p p r o v e d  by C i t y  a n d  B i g  

R i v e r s )  t o  be f u r n i s h e d  by e a c h ,  r e s p e c t i v e l y ,  and w i l l  each 

p r o v i d e ,  o n  a b e s t  e f f o r t s  b a s i s ,  f o r  t h e  c o n t i n u e d  o p e r a t i o n  a n d  

m a i n t e n a n c e  t h e r e o f  f o r  t h e  j o i n t  u se  and b e n e f i t  o f  t h e  p a r t i e s ,  

a l l  a s  p rov ided  i n  t h e  p a r t i e s '  , Joint  F a c i l i t i e s  Agreement o f  

even d a t e  h e r e w i t h .  

SECTION 7 - F U E L  S U P P L Y  

7 . 1  A n  i n i t i a l  c o a l  supp ly  w i l l  be e s t a b l i s h e d  o u t  of 

t h e  p r o c e e d s  o f  t h e  S t a t i o n  Two Bonds a s  a f a c i l i t y  of C i t y ' s  

S t a t i o n  T w o .  Bond  p roceeds  i n  t he  amount o f  $465,000 w i l l  be 

a l l o t t e d  t h e r e f o r e .  

7 . 2  Such c o a l  s u p p l y  w i l l  be m a i n t a i n e d  a s  a f u e l  

r e s e r v e  t h r o u g h o u t  t h e  term of t h i s  Agreement t h r o u g h  t h e  

a d d i t i o n  o f  r ep lacemen t  f u e l s  a s  such r e s e r v e  i s  from t ime  

t o  t ime, consumed i n  t h e  o p e r a t i o n  o f  C i t y ' s  S t a t i o n  Two.  

7.3 S t a r t - u p  f u e l s  w i l l  be s u p p l i e d  by B i g  R i v e r s  a s  

p r o v i d e d  i n  S e c t i o n  1 2 ,  S t a r t - u p  A s s i s t a n c e .  

SECTION 8 - G E N E R A L  PLANT EQUIPMENT 

8 .1  C i t y  w i l l  a c q u i r e  o u t  o f  t h e  p r o c e e d s  o f  t h e  

S t a t i o n  Two Bonds, a s  p a r t  o f  t he  i n i t i a l  f a c i l i t i e s  o f  S t a t i o n  

Two, g e n e r a l  p l a n t  equipinent  s u f f i c i e n t  t o  e f f i c i e n t l y  o p e r a t e  

and m a i n t a i n  S t a t i o n  Two. 
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S E C T I O N  9 - CAPITAL. FUNDS A N D  A C C O U N T S  

9 . 1  The f o l l o w i n g  c a p i t a l  funds  a n d  a c c o u n t s  (among o t h e r s )  

w i l l  be e s t a b l i s h e d  o u t  of  t h e  p roceeds  of t h e  S t a t i o n  Two Bonds 

a s  f a c i l i t i e s  o f  C i t y ' s  S t a t i o n  Two: 

( a )  a S t a t i o n  Two Account i n  t h e  O p e r a t i n g  & Maintenance 

F u n d  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  S t a t i o n  Two 0 .  & M .  Account)  

i n  t h e  amaunt of  $ 5 0 0 , 0 0 0 . 0 0 .  

( b )  a D e b t  Reserve  Account i n  t h e  Debt S e r v i c e  F u n d ,  i n  

t h e  amount r e q u i r e d  t h e r e f o r e  under p r o v i s i o n s  of  t h e  Bond Ord inance ,  

h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  S t a t i o n  Two Debt Rese rve  Account.  

( c )  a S t a t i o n  Two Account i n  t h e  Renewals and Replacements  

F u n d  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  t h e  S t a t i o n  Two R .  & R .  Account)  

i n  t h e  amount o f  $ 7 5 0 , 0 0 0 . 0 0 .  

9 . 2  Such a c c o u n t s  and f u n d s  s h a l l  be h e l d ,  managed, 

c o n t r o l l e d ,  i n v e s t e d ,  expended ,  a p p l i e d  a n d  m a i n t a i n e d  a s  provided  

by t h e  Bond Ordinance  and t h e  p a r t i e s '  Power S a l e s  C o n t r a c t  o f  even 

d a t e  h e r e w i t h .  

"SECTION 1 0  - S A L E  O F  B O N D S  

1 0 . 1  C i t y  w i l l  a u t h o r i z e ,  s e l l  and i s s u e  i t s  S t a t i o n  Two 

Bonds b e a r i n g  an a v e r a g e  i n t e r e s t  r a t e  a n d  m a t u r i t y  s c h e d u l e  

a c c e p t a b l e  t o  C i t y  w i t h  f i n a l  m a t u r i t y  o f  n o t  l e s s  t h a n  t h i r t y  

( 3 0 )  y e a r s  from d a t e  of i s s u a n c e ,  i n  a p r i n c i p a l  amount of 

$76 ,000 ,000 .  The C i t y  s h a l l  a l s o  u s e  i t s  b e s t  e f f o r t s  t o  s e l l  

and i s s u e  any a d d i t i o n a l  Bonds r e q u i r e d  t o  p r o v i d e  f o r  c o s t s  

o f  S t a t i o n  Two i n  e x c e s s  o f  o r i g i n a l  e s t i m a t e s .  

1 0 . 2  The p roceeds  o f  such B o n d s  w i l l  be h e l d ,  managed, 

c o n t r o l l e d ,  i n v e s t e d ,  expended and a p p l i e d  a s  p r o v i d e d  by t h e  
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Bond O r d  i na nce .  

P A R T  111 

C O N S T R U C T I O N ,  START-UP A N D  OPERATION 

S E C T I O N  11 - CONSTRUCTION ASSISTANCE 

11.1 I n  c o n n e c t i o n  wi th  t h e  a c q u i s i t i o n  a n d  c o n s t r u c t i o n  

o f  C i t y ' s  S t a t i o n  Two, B i g  R i v e r s  w i l l  p r o v i d e  t o  C i t y ,  a t  t h e  

c o s t s  h e r e i n a f t e r  r e c i t e d ,  c o n s t r u c t i o n  s e r v i c e s  and f a c i l i t i e s  

a s  f o l l o w s :  

( a )  a d v i c e  on t h e  s e l e c t i o n  of t h e  most economica l  and 

f e a s i b l e  power p l a n t  d e s i g n .  

( b )  r e v i e w  and recommendation on approva l  o f  p l a n s  

and spec  i f i ca  t i ons . 
( c )  e v a l u a t i o n  o f  a l l  C o n s t r u c t i o n  and e q u i p m e n t  b i d s  

a n d  p r o p o s a l s ;  recommendation o n  c o n t r a c t  awards a n d  p u r c h a s e s .  

( d )  c o o r d i n a t i o n  and s u p e r v i s i o n  o f  a l l  c o n t r a c t o r s  a n d / o r  

s u p p l i e r s  engaged i n  t h e  a c t u a l  c o n s t r u c t i o n  of  S t a t i o n  Two. 

( e )  comple t e  a c c o u n t i n g  s e r v i c e s  f o r  a l l  p h a s e s  of  

a c q u i s i t i o n  and c o n s t r u c t i o n  o f  S t a t i o n  Two. 

( f )  c o m p i l a t i o n  o f  a comple t e  and a c c u r a t e  r e c o r d  of  a l l  

d r a w i n g s ,  s p e c i f i c a t i o n s ,  c o n t r a c t s ,  r e p o r t s ,  t e s t  r e s u l t s ,  

c o r r e s p o n d e n c e  a n d  o t h e r  w r i t t e n  m a t e r i a l s  p e r t i n e n t  t o  t h e  

a c q u i s i t i o n  and c o n s t r u c t i o n  o f  S t a t i o n  Two. 

( 9 )  w i t n e s s i n g  of a l l  t e s t i n g  of m a t e r i a l s  a n d / o r  

equipment  i n c o r p o r a t e d  i n t o  S t a t i o n  Two. 

( h )  p r o v i d i n g  wa te r  and e l e c t r i c  s e r v i c e  r e q u i r e d  i n  t h e  

c o n s t r u c t i o n  o f  S t a t i o n  Two. 

( $ 1  f u r n i s h i n g ,  a t  no c h a r g e ,  space i n  B i g  R i v e r s  Reid 
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S t a t i o n  f o r  C i t y ' s  c o n s u l t i n g  and c o n s t r u c t i o n  e n g i n e e r s .  

( j )  p r o v i d i n g  s u c h  o c h e r  a s s i s t a n c e ,  s e r v i c e s  a n d / o r  

f a c i l i t i e s  i n  c c n n e c t i o n  w i t h  t h e  a c q u i s i t i o n  and c o n s t r u c t i o n  

o f  S t a t i o n  Two a s  n;ay f r o m  t i m e  t o  t i m e  be a g r e e d  upon by t h e  

p a r t i e s .  

1 1 . 2  C i t y  w i l l  r e i m b u r s e  S i g  R i v e r s  f o r  a l l  i t s  r e a s o n a b l e  

o u t - o f - p o c k e t  e x p e n s e s  i n  p r o v i d i n g  t h e  s e r v i c e s  and  f a c i T i t i e s  

enumera ted  i n  S e c t i o n  11.1 , p l u s  a n  a d d i t i o n a l  o v e r h e a d  a l l o w a n c e  

i n  t h e  amount  o f  t w e n t y  p e r  c e n t  ( 2 0 % )  o n  a l l  s u c h  l a b o r  c o s t s  a n d  

t e n  p e r  c e n t  ( 1 0 % )  o n  a l l  s u c h  m a t e r i a l s  a n d  s u p p l i e s .  Such c o s t s  

w i l l  be  p a i d  f r o m  t h e  p r o c e e d s  o f  S t a t i o n  Two Bonds.  

1 1 . 3  I t  i s  u n d e r s t o o d  t h a t  t h e  s e r v i c e s  t o  be  p e r f o r m e d  

b y  B i g  R i v e r s  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  S e c t i o n  11 a r e  o n  a n  

a d v i s o r y  b a s i s ,  a n d  t h a t  C i t y  has t h e  r i g h t  t o  make a l l  f i n a l  

d e t e r m i n a t i o n s  i n  c o n n e c t i o n  t h e r e w i t h .  However ,  t o  t h e  e x -  

t e n t  t h a t  t h e  d e s i g n  a n d / c r  c o n s t r u c t i o n  o f  S t a t i o n  Two s h a l l  

have  a m a t e r i a l  e f f e c t  u p o n  t h e  e c o n o m i c a l  a n d / o r  c o n t i n u o u s  

o p e r a t i o n  o f  B i g  R i v e r s  R e i d  g e n e r a t i n g  p l a n t ,  B i g  R i v e r s  s h a l l  

have  t h e  r i g h t  o f  a p p r o v a i  o r  d i s a p p r o v a l  o f  s u c h  d e t e r m i n a t i o n s  

b y  C i t y .  

1 1 . 4  C i t y  w i l l  p r o v i d e  a d e q u a t e  B u i l d e r s  R i s k  I n s u r a n c e  

c o v e r i n g  t h e  c o m p l e t e  c o n s t r u c t i o n  a n d  i n s t a l l a t i o n  o f  i t s  

S t a t i o n  Two a n d  s h a l l  f u r t h e r  p r o v i d e  a d e q u a t e  i n s u r a n c e  f o r  

p r o t e c t i o n  o f  B i g  R i v e r s  R e i d  S t a t i o n  a n d  r e l a t e d  f a c i l i t i e s  

a g a i n s t  damages f r o m  c o n s t r u c t i o n  o p e r a t i o n s .  The c o s t s  o f  

s u c h  i n s u r a n c e  w i l l  b e  p a i d  o u t  o f  t h e  p r o c e e d s  o f  t h e  S t a t i o n  

Two Ronds. 
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S E C T I O N  1 2  .. S T A R T - U P  ASSISTANCE 

12.1  B i g  R i v e r s  w i l l  p rovide  t o  C i t y ,  a t  t h e  c o s t s  h e r e -  

i n a f t e r  r e c i t e d ,  t e c h n i c a l  s k i l l s ,  l a b o r ,  f u e l s ,  m a t e r i a l s  and 

o t h e r  s e r v i c e s  r e q u i r e d  f o r  s t a r t i n g  u p  a n d  p l a c i n g  i n t o  commercial  

o p e r a t i o n  C i t y ' s  S t a t i o n  Two. 

1 2 . 2  O p e r a t i n g  t e s t s  of a l l  equipment  a n d  a u x i l i a r y  

f a c i l i t i e s  o f  S t a t i o n  Two w i l l  be performed by o r  under t h e  

d i r e c t i o n  of Big R i v e r s ,  and s u i t a b l e  r e p o r t s  t h e r e o f  w i l l  be 

made t o  C i t y .  B i g  R i v e r s  w i l l  d i r e c t  C i t y ' s  e n g i n e e r s ,  con-  

t r a c t o r s  a n d  s u p p l i e r s  i n  t h e  making of a l l  c h a n g e s ,  a d j u s t m e n t s ,  

r e p a i r s ,  r e p l a c e m e n t s ,  a 1  t e r a t i o n s  o r  a d d i t i o n s  r e q u i r e d  in  o r d e r  

t o  p l a c e  C i t y ' s  S t a t i o n  T w o  a n d  i t s  v a r i o u s  components i n t o  

commercial o p e r a t i o n  and i n  compliance w i t h  t h e  p l a n s  a n d  

s p e c i f i c a t i o n s  t h e r e f o r e  adopted  by C i t y .  Big R i v e r s  w i l l  

p l a c e  S t a t i o n  Two i n t o  commercial o p e r a t i o n  a s  soon a s  r e a s o n -  

a b l y  p o s s i b l e  and w i l l  immedia te ly  n o t i f y  C i t y  t h e r e o f .  

1 2 . 3  C i t y  w i l l  r e imburse  Big R i v e r s  f o r  i t s  r e a s o n a b l e  

o u t - o f - p o c k e t  e x p e n s e s  i n  p rov id ing  t h e  s t a r t - u p  a s s i s t a n c e ,  

s e r v i c e s  and /o r  m a t e r i a l s  r e f e r r e d  t o  i n  t h i s  S e c t i o n  1 2 ,  p l u s  

an a d d i t i o n a l  ove rhead  a l lowance  i n  t he  amount of  twenty per c e n t  

( 2 0 % )  on a l l  such l a b o r  c o s t s  and t e n  p e r  c e n t  ( 1 0 % )  on a l l  such  

m a t e r i a l s ,  e x c e p t  f u e l s .  Fue l s  w i l l  be f u r n i s h e d  a t  c o s t .  

Such c o s t s  w i l l  be p a i d  from t h e  proceeds  o f  t h e  S t a t i o n  Two Bonds. 

1 2 . 4  E l e c t r i c  e n e r g y  produced from each  u n i t  of C i t y ' s  

S t a t i o n  Two d u r i n g  s t a r t - u p  a n d  p r i o r  t o  t h e  Date o f  Commercial 

O p e r a t i o n  s h a l l  be marke ted  wherever a n d  whenever p o s s i b l e .  
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A l l  amounts r e c e i v e d  from such s a l e s  of  ene rqy  s h a l l  be f o r  

t h e  accoun t  of C i t y  and s h a l l  be a p p l i e d  t o  t h e  c o s t s  o f  con-  

s t r u c t i o n  a f  C i t y ' s  S t a t i o n  T w o .  

S E C T I O N  13  - O P E R A T I O N ,  M A I N T E N A N C E  A N D  C O N T R O L  

13 .1  Except a s  o t h e r w i s e  p rov ided  h e r e i n ,  C i t y  s h a l l  have 

f u l l  owner sh ip ,  management, o p e r a t i o n  and c o n t r o l  of i t s  

S t a t i o n  Two. 

1 3 . 2  S u b j e c t  t o  C i t y ' s  o w n e r s h i p ,  m a n a g e m e n t  a n d  c o n t r o l ,  

d u r i n g  t h e  term of t h i s  Agreement Big R i v e r s  w i l l  p r o v i d e ,  

a s  a n  i ndependen t  c o n t r a c t o r ,  a l l  o p e r a t i n g  p e r s o n n e l ,  m a t e r i a l s ,  

s u p p l i e s  and t e c h n i c a l  s e r v i c e s  r e q u i r e d  f o r  t h e  c o n t i n u o u s  o p e r a t i o n  

of C i t y ' s  S t a t i o n  Two so  a s  t o  f u l f i l l  C i t y ' s  o b l i g a t i o n s  ( a )  t o  

p r o v i d e  t h e  needs o f  C i t y  a n d  i t s  i n h a b i t a n t s  a s  d e f i n e d  i n  t h e  

Power S a l e s  C o n t r a c t ,  ( b )  t o  B i g  R i v e r s  a s  p rov ided  i n  t h e  

Power S a l e s  C o n t r a c t ,  ( c )  t o  t h e  KII Pool members, a s  provided  

i n  t h e  KII Pool Agreement a n d  ( d )  t o  o t h e r s  t o  whom C i t y  may, 

from t ime  t o  t i m e ,  become c o n t r a c t u a l l y  o b l i g a t e d  i n  c o n n e c t i o n  

w i t h  i t s  S t a b t i o n  Two. 

1 3 . 3  P u r c h a s e s  of m a t e r i a l s  a n d  s u p p l i e s  r e q u i r e d  i n  

t h e  o p e r a t i o n  and ma in tenance  of C i t y ' s  S t a t i o n  Two s h a l l  be 

made f o r  C i t y ' s  a c c o u n t ,  s u b j e c t  t o  approva l  and a c c e p t a n c e  by 

C i t y  a n d  i n  compl i ance  w i t h  a l l  laws a p p l i c a b l e  t h e r e t o .  

13 .4  B i g  R i v e r s  c o v e n a n t s  a n d  a g r e e s  t h a t  d u r i n g  t h e  term 

o f  t h i s  Agreement i t  w i l l  a t  a l l  t imes  o p e r a t e  C i t y ' s  S t a t i o n  Two 

on a b e s t  e f f o r t s  b a s i s ,  i n  a n  e f f i c i e n t  and economical  manner,  

and w i l l  m a i n t a i n ,  p r e s e r v e  and keep s a i d  S t a t i o n  Two and e v e r y  



p a r t  a n d  pa rce l  t h e r e o f  i n  good r e p a i r ,  working o r d e r  a n d  

c o n d i t i o n ,  a n d  w i l l ,  from t ime t o  t i m e ,  make a l l  n e c e s s a r y  a n d  

p r o p e r  r e p a i r s ,  r e n e w a l s  and r e p l a c e m e n t s  t h e r e t o  so t h a t  a t  a l l  

t i m e s  t h e  b u s i n e s s  t o  be c a r r i e d  o n  b y  C i t y  i n  c o n n e c t i o n  t h e r e -  

w i t h  s h a l l  be p r o p e r l y  and e f f i c i e n t l y  c o n d u c t e d .  

1 3 . 5  B i g  R i v e r s  w i l l  keep and m a i n t a i n  c o m p l e t e  a n d  

a c c u r a t e  r e c o r d s  o f  i t s  o p e r a t i o n  and m a i n t e n a n c e  of  C i t y ' s  

S t a t i o n  T W O ,  i n c l u d i n g  w i t h o u t  1 i m i t a t i o n :  ( a )  t h e  c o n t i n u e d  

o u t p u t  of S t a t i o n  T w o  a n d  t h e  u s e s  t h e r e o f  by C i t y ,  Big R i v e r s  

a n d  o t h e r s ,  ( b )  t h e  c o n t i n u e d  i n p u t  o f  l a b o r ,  m a t e r i a l s ,  

s u p p l i e s  a n d  s e r v i c e s  t o  S t a t i o n  Two, ( c )  r e c o r d s  o f  a l l  main- 

t e n a n c e  a n d  r e p a i r s  t o  S t a t i o n  T W O ,  ( d )  r e c o r d s  of  a l l  r e n e w a l s  

and r ep lacemen t s  of  S t a t i o n  T W O ,  ( e )  r e c o r d s  o f  S t a t i o n  Two 

f u e l  consumpt ions ,  r e p l a c e m e n t s  a n d  r e s e r v e s ,  ( f )  c u r r e n t  i n -  

v e n t o r i e s  of a l l  s u p p l i e s ,  equipment a n d  r e p l a c e m e n t  p a r t s  

m a i n t a i n e d  i n  c o n n e c t i o n  w i t h  S t a t i o n  T W O ,  ( 9 )  such o ther  r e c o r d s  

a s  s h a l l  be o f  a s s i s t a n c e  t o  C i t y  i n  t h e  o w n e r s h i p ,  o p e r a t i o n ,  

ma in tenance ,  management and c o n t r o l  o f  S t a t i o n  Two. 

1 3 . 6  C i t y  w i l l  pay B i g  R i v e r s ,  o n  a month ly  b a s i s ,  

i t s  r e a s o n a b l e  e x p e n d i t u r e s  i n c u r r e d  i n  t h e  o p e r a t i o n  and 

ma in tenance  o f  C i t y ' s  S t a t i o n  Two under  t h e  t e r m s  of  t h i s  Agree- 

ment ,  a s  d e f i n e d  and a l l o c a t e d  t o  C i t y ' s  S t a t i o n  Two under  t h e  

p r o v i s i o n s  of S e c t i o n  13 .8  - A l l o c a t i o n  of  C o s t s ,  p l u s  a n  

a d d i t i o n a l  payment o f  f o u r t e e n  a n d  o n e - h a l f  ( 1 4  1 / 2 )  c e n t s  

per month,  pe r  k i l o w a t t  o f  t h e  t o t a l  c a p a c i t y  o f  S t a t i o n  T W O ,  a s  

such t o t a l  c a p a c i t y  i s  from t ime  t o  t ime  d e t e r m i n e d  a n d  e s t a b l i s h e d  

a s  provided  i n  t he  p a r t i e s  Power S a l e s  C o n t r a c t  o f  even d a t e  h e r e -  

w i t h .  
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1 3 . 7  Such payments t o  Big Rivers by C i t y  s h a l l  be  made 

monthly on  t h e  b a s i s  of  t h e  Annual Budget t h e n  i n  e f f e c t ,  a n d  i n  

a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  of Sect ions 1 4  a n d  18 o f  t h i s  

Agreement.  

13.5 A l l o c a t i o n  of CGsts: 

I t  i s  r ecogn ized  t h a t  B i g  R i v e r s  w i l l  o p e r a t e  a n d  m a i n t a i n  

i t s  Reid G e n e r a t i n g  S t a t i o n  w i t h  t h e  same o p e r a t i n g  personnel 

a n d  f a c i l i t i e s  a s  i t  w i l l  use f o r  t h e  o p e r a t i o n  o f  C i t y ' s  

S t a t i o n  T w o .  For purposes  o f  d e f i n i n g  a n d  a l l o c a t i n g  t h e  c o s t s  

t h e r e o f  t h e  p a r t i e s  a g r e e  a s  f o l l o w s :  

( a )  t h e  f o l l o w i n g  c o s t s  o f  o p e r a t i o n  and m a i n t e n a n c e  

will  be a l l o c a t e d  t o  t h e  p a r t i c u l a r  g e n e r a t i n g  s t g t i Q n  t o  which 

t h e y  a r e  a p p l i e d ,  a n d  w i l l  be charged d i r e c t l y  t o  such  g e n e r a t i n g  

s t a t i o n  : 

(1)  Cos ts  o f  m a t e r i a l s ,  s u p p l i e s  and f u e l s  a t t r i b u t a b l e  

d i r e c t l y  t o  a g e n e r a t i n g  p l a n t .  

( 2 )  Cos t s  o f  r e p a i r s ,  ma in tenance  and s p a r e  p a r t s  a t -  

t r i b u t a b l e  d i r e c t l y  t o  a g e n e r a t i n g  p l a n t .  

( 3 )  t o s t s  o f  r e n e w a l s ,  r e p l a c e m e n t s  a n d  a d d i t i o n s  a t -  

t r i b u t a b l e  d , i r e c t f y  t o  a g e n e r a t i n g  p l a n t .  

( 4 )  Cos t s  Q f  emergency a n d / o r  maintenance c a p a c i t y  and 

e n e r g y  a t t r i b u t a b l e  d i r e c t l y  t o  a g e n e r a t i n g  p l a n t .  

( 5 )  P r o p e r t y  t a x e s  v a l i d l y  imposed u p o n  each p a r t y ' s  

p l a n t  and r e l a t e d  f a c i l i t i e s .  

(6) C ~ s t s  o f  i n s u r a n c e  a t t r i b u t a b l e  t o  a g e n e r a t i n g  

p l a n t .  

( b )  The Fol lowing c o s t s  o f  o p e r a t i o n  and m a i n t e n a n c e  w i l l  

be a l l o c a t e d  between B i g  R i v e r s  Reid S t a t i o n  and C i t y ' s  S t a t i o n  
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Two on t h e  b a s i s  of each  g e n e r a t i n g  s t a t i o n ' s  t o t a l  c a p a c i t y  

a s  r e l a t e d  t o  t h e  s u m  o f  such  t o t a l  c a p a c i t i e s :  

( 1 )  All  o p e r a t i n g  l a b o r  a n d  f u e l  h a n d l i n g  l a b o r .  

( 2 )  All ma in tenance  l a b o r  common t o  b a t h  p l a n t s .  

( 3 )  All s u p p l i e s  common t o  b o t h  p l a n t s .  

( 4 )  All ma in tenance  m a t e r i a l s ,  common t o  both p l a n t s .  

( 5 )  All c o s t s  o f  o p e r a t i o n ,  ma in tenance ,  r e p a i r ,  

a d d i t i o n ,  renewal a n d  r e p l a c e m e n t  o f  j o i n t  use f a c i l i t i e s  a s  

d e s c r i b e d  i n  S e c t i o n  6 o f  t h i s  Agreement. 

( 6 )  A 1 1  a p p l i c a b l e  t a x e s  e x c e p t  p r o p e r t y  t a x e s  on 

p l a n t  and t a x e s  d i r e c t l y  a t t r i b u t a b l e  t o  c o s t  o f  f u e l s  a n d / o r  

s a l e s  o f  power a n d  e n e r g y .  

( 7 )  All a d m i n i s t r a t i v e  c o s t s .  

( 8 )  Cos ts  o f  p r o f e s s i o n a l  s e r v i c e s .  

( 9 )  All c o s t s  o f  a c c o u n t i n g  a n d  r e c o r d s  keep ing .  

( 1 0 )  All r ema in ing  c o s t s  of  i n s u r a n c e .  

(11) All o t h e r  c o s t s  o f  o p e r a t i o n  and ma in tenance  n o t  

o t h e r w i s e  a l l o c a t e d  under t h e  p r o v i s i o n s  of t h i s  S e c t i o n  1 3 .  

( c )  Each p a r t y  w i l l  p r o v i d e  i t s  own f u e l s  for  t h e  

o p e r a t i o n  o f  C i t y ' s  S t a t i o n  Two. 

( d )  Each p a r t y  w i l l  b e a r  i t s  own c o s t s  f o r  c o n s t r u c t i o n ,  

o p e r a t i o n ,  main tenance  and r e p a i r  o f  i t s  t r a n s m i s s i o n  and t r a n s -  

f o r m a t i o n  f a c i l i t i e s  beyond p o i n t s  of d e l i v e r y  from t h e  S t a t i o n  

Two S w i t c h y a r d .  B i g  R i v e r s  w i l l  make no c h a r g e  t o  C i t y  f o r  t h e  

use of  B i g  R i v e r s '  t r a n s m i s s i o n  f a c i l i t i e s  from p o i n t  o f  C i t y ' s  

S t a t i o n  Two swi t chya rd  t o  t h e  s e v e r a l  s u b s t a t i o n s  of  C i t y ' s  

E x i s t i n g  System. 
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( e )  B i g  R i v e r s  w i l l  keep a d e q u a t e  r e c o r d s  a f  t h e  c o s t s  

o f  o p e r a t i n g  a n d  m a i n t a i n i n g  C i t y ' s  S t a t i o n  Two and i t s  Reid 

S t a t i o n ,  a n d  t h e  a l l o c a t i o n  of such c o s t s  t o  C i t y ' s  S t a t i o n  Two, 

a n d  w i l l  make such r e c o r d s  a v a i l a b l e  t o  C i t y  and i t s  r e p r e s e n t a -  

t i v e s  a t  a l l  r e a s o n a b l e  t i m e s  a n d  p l a c e s .  

1 3 . 9  Right  t o  I n t e r v e n e  

Should B i g  R i v e r s  a t  any t ime  d u r i n g  t h e  t e rm of t h i s  

Agreement f a i l ,  f o r  any r e a s o n  wha t soeve r ,  t o  p r o v i d e ,  on a 

b e s t  e f f o r t s  b a s i s ,  t h e  c o n t i n u o u s  a n d  economical  o p e r a t i o n  o f  

C i t y ' s  S t a t i o n  Two a s  p rov ided  i n  t h i s  Agreement ,  t h e n  C i t y  s h a l l  

have t h e  r i g h t  t o  immedia t e ly  t a k e  o v e r  t h e  c o m p l e t e  o p e r a t i o n  and 

m a i n t e n a n c e  o f  i t s  S t a t i o n  Two a n d  a l l  a u x i l i a r y  f a c i l i t i e s  a n d  

j o i n t  use f a c i l i t i e s  r e q u i r e d  i n  t h e  o p e - a t i o n  t h e r e o f ,  a n d  t o  

c o n t i n u e  t h e  o p e r a t i o n  and main tenance  t h e r e o f  unde r  t h e  terms and 

p r o v i s i o n s  of t h i s  Agreement u n t i l  i t  s h a l l  be d e t e r m i n e d  t h a t  

B i g  R i v e r s  i s  a b l e  t o  p r o p e r l y  resume such o p e r a t i o n  and main- 

t e n a n c e  i n  t h e  manner p rov ided  i n  t h i s  Agreement.  

13 .10  Each o f  t h e  p a r t i e s  hereby g r a n t s  t o  t h e  o t h e r  

a l l  r e a s o n a b l e  r i g h t s  of  a c c e s s ,  i n g r e s s  a n d  e g r e s s  t o  t h e  g e n -  

e r a t i n g  p l a n t ,  j o i n t  u s e  f a c i l i t i e s ,  a u x i l i a r y  f a c i l i t i e s ,  r e -  

l a t e d  f a c i l i t i e s ,  t r a n s m i s s i o n  a n d  t r a n s f o r m a t i o n  f a c i l i t i e s  

a n d  such  o t h e r  l a n d s ,  p r o p e r t i e s  a n d / o r  f a c i l i t i e s  a s  s h a l l  be 

n e c e s s a r y ,  a d v i s a b l e  o r  c o n v e n i e n t  i n  o r d e r  t o  e f f i c i e n t l y  a n d  

c o n t i n u o u s l y  c a r r y  on t h e  o p e r a t i o n  of  C i t y ' s  S t a t i o n  T w o  a n d  

B i g  R i v e r s '  Reid S t a t i o n  under  t h e  te rms  and p r o v i s i o n s  o f  t h i s  

Agreement. 
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P A R T  IV  

B U D G E T I N G ,  A C C O U N T I N G  A N D  B I L L I N G  

SECTION 1 4  - B U D G E T I N G  

1 4 . 1  P r i o r  t o  t h e  commencement of each  Con t rac '  Year 

a n d  so a s  t o  comply w i t h  t h e  p r o v i s i o n s  of t h e  Bond Ordinance 

t h e r e  s h a l l  be p repa red  by Big R i v e r s  a n d  s u b m i t t e d  t o  C i t y  a 

proposed o p e r a t i n g  budget  f o r  such C o n t r a c t  Yea r .  Big R ive r s  w i l l  

p r o v i d e  t h e r e w i t h  a l l  d a t a  a n d  i n f o r m a t i o n  n e c e s s a r y  o r  c o n v e n i e n t  

f o r  C i t y ' s  r ev iew a n d  e v a l u a t i o n  of  such proposed  o p e r a t i n g  budge i .  

1 4 . 2  The proposed o p e r a t i n g  budget  and a l l  s u p p o r t i n g  

d a t a  a n d  i n f o r m a t i o n  w i l l  be rev iewed by C i t y  and upon approval  

t h e r e o f ,  i n c l u d i n g  any amendments t h e r e o f  o r  a d d i t i o n s  t h e r e t o ,  

by C i t y ,  C i t y  w i l l  a d o p t  such  budget  a s  t h e  Annual Budget f o r  

t h e  coming C o n t r a c t  Year .  

1 4 . 3  U p o n  i t s  a d o p t i o n  by C i t y ,  a n d  i t s  approva l  by 

B i g  R i v e r s ,  the  Annual Budget w i l l  become t h e  b a s i s  f o r  payments 

t o  B i g  R i v e r s  f o r  t h e  o p e r a t i n g  and ma in tenance  o f  C i t y ' s  

S t a t i o n  Two d u r i n g  t h e  C o n t r a c t  Year f o r  which i t  i s  adop ted .  

1 4 . 4  The Annual Budget may b e  amended by the  p a r t i e s  

a s  provided  i n  t h e  Bond O r d i n a n c e .  

SECTION 1 5  - ACCOUNTING A N D  AUDITING 

1 5 . 1  Big R i v e r s  w i l l  keep and m a i n t a i n  c o m p l e t e  a n d  

a c c u r a t e  books,  r e c o r d s  and a c c o u n t s  of i t s  o p e r a t i o n  a n d  main- 

t e n a n c e  of  C i t y ' s  S t a t i o n  Two a l l  i n  a c c o r d a n c e  w i t h  t h e  r u l e s  

a n d  r e g u l a t i o n s  p r e s c r i b e d  by a n y  governmental  agency  having 

j u r i s d i c t i o n  t h e r e o f ,  t h e  p r o v i s i o n s  o f  t h e  Bond Ordinance  r e -  

l a t i n g  t h e r e t o ,  and i n  a c c o r d a n c e  w i t h  t h e  un i fo rm sys tem of  
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a c c o u n t s  p r e s c r i b e d  by t h e  Fede ra l  Power Commission. A l l  such 

r e c o r d s  s h a l l  be a v a i l a b l e  f o r  i n s p e c t i o n  and u t i l i z a t i o n  by 

C i t y  a n d  i t s  r e p r e s e n t a t i v e s  a t  a l l  r e a s o n a b l e  t i m e s  and p l a c e s .  

15' .2  Such b o o k s ,  r e c o r d s  and a c c o u n t s  s h a l l  b e  s u b j e c t  

t o  a n n u a l  a u d i t  a s  p rov ided  i n  t h e  Bond O r d i n a n c e .  

S E C T I O N  1 6  - B I L L I N G  AND PAYMENTS 

1 6 . 1  On o r  b e f o r e  t h e  t w e n t i e t h  day  o f  each  c a l e n d a r  

month o f  t h e  C o n t r a c t  Year B i g  R i v e r s  w i l l  p r e s e n t  t o  C i t y  a 

s t a t e m e n t  o f  payment due  c o v e r i n g  t h e  o p e r a t i o n  and ma in tenance  

of  C i t y ' s  S t a t i o n  T w o  f o r  t h e  Monthly B i l l i n g  P e r i o d  j u s t  ended ,  

such  s t a t e m e n t  showing i n  d e t a i l  t h e  c o s t s  and c h a r g e s  i n c l u d e d  

t h e r e i n ,  w i t h  p r o p e r  v o u c h e r s  s u b s t a n t i a t i n g  such  c h a r g e s .  

Such s t a t e m e n t s ,  when approved  by t h e  C i t y ,  w i l l  become t h e  

b a s i s  f o r  a c t u a l  c h a r g e s  by B i g  R i v e r s  t o  C i t y  f o r  the  o p e r a t i o n  

a n d  ma in tenance  of  C i t y ' s  S t a t i o n  T w o  f o r  such Monthly B i l l i n g  

P e r i o d  and s h a l l  be t h e  b a s i s  f o r  a d j u s t m e n t s ,  i f  a n y ,  a s  

p rov ided  i n  S e c t i o n  16 .6  h e r e o f .  

1 6 . 2  Monthly payments t o  B i g  R i v e r s  f o r  t h e  o p e r a t i o n  

arid ma in tenance  o f  C i t y ' s  S t a t i o n  Two s h a l l  be made on t h e  b a s i s  

of t h e  Annual Budget t h e n  i n  e f f e c t ,  a n d  s h a l l  b e  due a n d  p a y a b l e  

c u r r e n t l y ,  f o r  each  Monthly B i l l i n g  P e r i o d  on o r  b e f o r e  t h e  

twen t i e th  day  o f  such month.  Payments s h a l l  be deemed c o m p l e t e  

upon t h e  p c i s t i n g  t h e r e o f  i n  t h e  r e g u l a r  U n i t e d  S t a t e s  M a i l ,  

p r o p e r l y  a d d r e s s e d  ana a f f i x e d  w i t h  p o s t a g e .  

16.3 I f  any such  payment o r  p o r t i o n  t h e r e o f  i s  n o t  p a i d  

w h e n  d u e  a s  h e r e i n  p r o v i d e d ,  a p e n a l t y  i n  the amount o f  one per 
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c e n t  ( 1 % )  o f  t h e  u n p a i d  aiiiount may, a t  t h e  o p t i o n  o f  B i g  R i v e r s ,  

be added t h e r e t o  a t  t h e  couimencetnent o f  each  t h i r t y  ( 3 0 )  day 

p e r i o d  t h e r e a f t e r ,  a n d  due and p a y a b l e  t h e r e w i t h .  P r p v i d e d  

however t h a t  i n  t h e  c a s e  of;  a bona f i d e  d i s p u t e  a s  t o  the  amount of  

any such  monthly paynient, t h e n  t h e  d e l a y e d  payment c h a r g e  w i l l  

b e  a p p l i c a b l e  o n l y  t o  t h a t  u n p a i d  p o r t i o n  thereof  kh ich  i s  not 

r e a s o n a b l y  i n  d i s p u t e .  

1 6 . 4  O f f - S e t t i n g  Accounts  

The C'ity s h a l l  have t h e  r i g h t  t o  o f f - s e t  a c c o u n t s  payab le  

t o  B i g  R i v e r s  a g a f i i s t  i i ccounts  r e c e i v a b l e  from B i g  R i v e r s  under  

t h e  p r o v i s i o n s  o f  t h e  p a r t i e s  Power S a l e s  C o n t r a c t ,  o r  o t h e r w i s e .  

Of f - se t t i ng  of  a c c o u q t s  s h a l l  be employed i n  d e t e r m i n i n g  any 

delayed payment c h a r g e s  a s  p rov ided  here in ,  

1 6 . 5  Big R i v e r s  s h a l l  have t h e  r i g h t  a t  any t i m e ,  a n d  

from t ime  t o  t i m e ,  t o  r e q u i r e  C i t y  t o  g i v e  bond ( e i t h e r  cash  or 

w i t h  c o r p o r a t e  s u r e t y  a c c e p t a b l e  t o  B i g  R i v e r s )  fo r  t h e  payment 

t o  B i g  R i v e r s  o f  o p e r a t i n g  and ma in tenance  c h a r g e s  a s  provided  

i n  t h i s  Agreemept ,  l e s s  t h e  amount of any  o f f - s e t t i n g  payments 

due  from B i g  R i v e r s  t o  C i t y  under  t h e  p r o v i s i o n s  o f  t h e  p a r t i e s '  

Power S a l e s  C o n t r a c t ,  f o r  a p e r i o d  o f  time n o t  exceed ing  t w o  

Monthly B i l l i n g  P e r i o d s  d u r i n g  any C o n t r a c t  Year .  T h e  amgunt 

o f  any  such bond s h a l l  be a d j u s t e d  i n  order t o  be a p p l i c a b l e  t o  

t h e  c u r r e n t  C o n t r a c t  Year .  The c o s t  o f  any such su re ty  bond s h a l l  

be charged a s  a S t a t i o n  Two o p e r a t i n g  e x p e n s e .  

1 6 . 6  On o r  b e f o r e  one h u n d r e d  twen ty  ( 1 2 0 )  days  a f t e r  

t h e  e n d  o f  each C o n t r a c t  Year ,  B i g  Rivers s h a l l  s u b m i t  t o  C i t y  
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a d e t a i l e d  summary o f  i t s  monthly s t a t e m e n t s  f o r  payment f o r  t h e  

o p e r a t i o n  ar,d ma in tenance  o f  C i t y ' s  S t a t i o n  Two,  showing t h e  

a c t u a l  c h a r g e s  d u e  t o  be pa id  t o  B i g  R i v e r s  by C i t y  f o r  t h e  e n t i r e  

C o n t r a c t  Year based upon t h e  annual  a u d i t  o f  a c c o u n t s  provided  

f o r  in S e c t i o n  1 5 . 2 .  i f ,  o n  t h e  b a s i s  a f  such summary t h e  a c t u a l  

a g g r e g a t e  o p e r a t i o n  and main tenance  c h a r g e s  f o r  such  C o n t r a c t  Year 

exceeded the  amounts pa id  t o  B i g  R i v e r s  under t h e  A n n u a l  B u d g e t ,  

or o t h e r w i s e ,  t h e n  C j t y  s h a l l  pay t o  B i g  R i v e r s  prompt ly  t h e  

amount ts which B i g  R i v e r s  i s  so  e n t i t l e d .  I f ,  o n  t h e  b a s i s  o f  

such summary, t h e  a c t u a l  a g g r e g a t e  payments made t o  Big R i v e r s  

f o r  o p e r a t i o n ,  and ma in tenance  o f  C i t y ' s  S t a t i o n  Two under  p ro -  

v i s i o n s  o f  t h e  Annual Budget ,  o r  o the rwise ,  exceeded t h e  a c t u a l  

amount d u e  t h e r e f o r e ,  t h e n  such e x c e s s  s h a l l  be c r e d i t e d  a g a i n s t  

C i t y ' s  next  month ly  payment or payments t o  B i g  R i v e r s  due h e r e u n d e r ,  

or pa id  t o  CSty i f  no such payments a r e  d u e  t o  B i g  Rivers .  

SECTION 1 7  - METERING, M E T E R  TESTING A N D  BILLING ADJUSTMENTS 

1 7 . 1  P r i n t i n g  Demand M e t e r s ,  o r  e q u i v a l e n t  m e t e r s ,  w i t h  

a s i x t y  ( 6 0 )  minu te  demand i n t e r v a l ,  which w i l l  m e t e r  k i l o w a t t s ,  

and s u i t a b l e  w a t t h o y r  meters which w i l l  me te r  k i l o w a t t  h g u r s  

s h a l l  be used t o  mete r  t h e  d e l i v e r y  o f  power a n d  ene rgy  fro:: 

C i t y ' s  S t a t i o n  Two. The metered  k i l o w a t t  demand o f  C i t y ,  Big 

Rivers and o t h e r s  from C i t y ' s  S t a t i o n  Two s h a l l  be t h e  means 

of measur ing  t h e  c a p a c i t y  o f  C i t y ' s  S t a t i o n  Two used  by each .  The 

me te red  k i lowa t t :  hours  of  ene rgy  used by C i t y ,  Big R i v e r s  and 

o t h e r s  from C i t y ' s  S t a t i o n  Two s h a l l  be t h e  b a s i s  f o r  f u e l  re -  

p l acemen t s  t o  t he  S t a t i o n  Two f u e l  r e s e r v e  a s  p rov ided  i n  S e c t i o n  

7 h e r e o f .  

1 7 . 2  The m e t e r s  w i l l  be a r r a n g e d  SO a s  t o  p r o v i d e  a 
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t o t a l  measurement o f  k i l o w a t t  demand and a t o t a l  measurement 

o f  k, i ;owat t  hour s  d e l i v e r e d  t o  C i t y  a n d  o t h e r s  from C i t y ' s  

S t a t i o n  Two, 

i 7 . 3  3 i g  Rfver s  w i l l  make such t e s t s  and i n s p e c t i o n s  

o f  s a i d  m e t e r s  a s  may be n e c e s s a r y  t o  m a i n t a i n  them a t  t h e  

h 5 g h e s t  p r a c t i c a l  commercial  s t a n d a r d  of a c c u r a c y ,  w i t h  t e s t s  

performed a t  i n t e r v a l s  of n o t  mere t h a n  twe lve  months .  B i g  

R i v e r s  w i l l  a d v i s e  C i t y  p rampt ly  o f  t h e  r e s u l t s  o f  a l l  such 

t e s t s .  C i t y  w i l l  be g iven  p r i o r  n o t i c e  o f  a n d  may have r e p -  

r e s e n t a t i v e s  p r e s e n t  a t ,  such  t e s t s  a n d  i n s p e c t i o n s .  B i g  R i v e r s  

wiyl mdde a d d i t i o n a l  t e s t s  of s a i d  m e t e r s  a t  t h e  r e a s o n a b l e  

r e q u e s t  o f  C i t y  and i n  t h e  p r e s e n c e  of C i t y ' s  r e p r e s e n t a t i v e s .  

1 7 . 4  B i g  R i v z r s  w i l l  make a l i  me"er  r e a d i n g s  a n d / o r  

r eco rc i ings  n e c e s s a r y  t o  p r o v i d e  an a c c u r a t e  r e p o r t  o f  t h e  k i l o w a t t  

demand and consumption of e l e c t r i c  e n e r g y  by C i t y ,  B i g  R i v e r s  

and o t h e r s  f rom Ci-cy 's  S t a t i o n  T w o  d u r i n g  each  Monthly B i l l i n g  

P e r i o d ,  ad?d a t  t h e  end of each  Monthiy B i l l i n g  P e r i o d  w i l l  p rompt ly  

r e p o r t  t,; C i t y  t h e r e o n .  

1 7 . 5  T n e  metered k i l o w d t t  hours  of  e n e r g y  used by C i t y ,  

B i g  R i v e r s  a n 3  o t h e r s  from C i t y ' s  S t a t i o n  Two s h a l l  be t h e  b a s i s  

f o r  f u e l  r e p l a c e c e n t s  t o  t t i e  S t a t i o n  T W O  f u e l  r e s e r v e .  B i g  2ivet-s  

s h a l l  a t  a l l  t i m e s  a c c u r a t e l y  measure  and r e c o r d  t h e  h e a t  c o n t e n t  

an3  q u a n t i t y  of  a l l  f u e l s  consumed i n  t h e  o p e r a t i o n  o f  S e c t i o n  Two,  

and s h a l l  p r o p e r l y  a l l o c a t e  a n d  r e p o r t  t o  C i t y  a t  t h e  e n d  o f  each  

P,>ntb;y B i l l i n g  Pe r iod  the  f u e l s  consumed by C i t y ,  Big R i v e r s  and 

o ther : ;  t n r o u g h  t h e i r  r e s p e c t i v e  uses o f  e l e c t r i c  e n e r g y  from 

C i c y ' s  S t a t i o n  Two. 
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SECTION 18 - I N S U R A N C E  

18 .1  Except t o  t h e  e x t e n t  t h a t  C i t y ' s  S t a t i o n  Two i s  

i n s u r e d  d u r i n g  c o n s t r u c t i o n ,  i n s t a l l a t i o n  a n d  o t h e r  a c q u i s i t i o n  

t h e r e o f  by C i t y ,  i t s  c o n t r a c t o r s  a n d / o r  s u p p l i e r s ,  a t  a l l  t i m e s  

d u r i n g  t h e  term o f  t h i s  Agreement C i t y  s h a l l  m a i n t a i n  a t  l e a s t  

t h e  f o l l o w i n g  i n s u r a n c e  on i t s  S t a t i o n  T W O ,  t h e  c a s t s  t h e r e o f  

p r i o r  t o  Date of Commercial O p e r a t i o n  t o  be pa id  a s  a c o n s t r u c t i o n  

c o s t ,  and t h e r e a f t e r  a s  a n  o p e r a t i n g  e x p e n s e :  

( a )  f i r e ,  ex t ended  c o v e r a g e  and vanda l i sm,  b r o a d  form,  

i n  an a m o u n t - a t  l e a s t  equal  t o  n i n e t y  p e r  c e n t  ( 9 0 % )  o f  t h e  

f u l l  i n s u r a b l e  v a l u e  o f  C i t y ' s  S t a t i o n  Two, Twenty-Five Thousand 

D o l l a r s  ( $ 2 5 , 0 0 0 )  d e d u c t i b l e ,  a g a i n s t  l o s s  o r  damage from f i r e ,  

l i g h t e n i n g ,  t o r n a d o ,  winds torm,  f l o o d  o r  wavewash, h a i l ,  e x p l o s i o n ,  

r i o t ,  r i o t  a t t e n d i n g  a s t r i k e ,  c i v i l  commotion, vanda l i sm a n d  

ma1 i c i a u s  m i s c h i e f ,  a i r c r a f t ,  v e h i c l e s  and smoke. I n  d e t e r m i n i n g  

t h e  f u l l  i n s u r a b l e  v a l u e  r e c o g n i t i o n  o f  r i s k s  a p p l i c a b l e  t o  i n -  

d i v i d u a l  c o v e r a g e s  s h a l l  be t a k e n  i n t o  c o n s i d e r a t i o n  a n d  such 

v a l u e  wi th  r e s p e c t  t h e r e t o  s h a l l  be e s t a b l i s h e d  a s  would be 

c a r r i e d  i n  a c c o r d a n c e  w i t h  sound b u s i n e s s  p r a c t i c e s  f o r  e l e c t r i c  

u t i l i t i e s .  

( b )  A s t a n d a r d  form o f  comprehens ive  g e n e r a l  l i a b i l i t y  

i n s u r a n c e  a g a i n s t  c l a i m s  f o r  p e r s o n a l  i n j u r y  ( i n c l u d i n g  w r o n g -  
I 

f u l  d e a t h )  and p r o p e r t y  damage w i t h  m i n i m u m  l imi t s  a s  f o l l o w s :  

(1)  p e r s o n a l  i n j u r y ,  $1 ,000 ,000  each  pe r son  

$1,000,000 each  o c c u r r e n c e  

( 2 )  p ( rope r ty  damage, $1,000,000 each  o c c u r r e n c e  
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( c )  A s t a n d a r d  form of comprehens ive  a u t o m o b i l e  l i a b i l i t y  

i n s u r a n c e  w i t h  minimum l i m i t s  a s  follows: 

( 1 )  p e r s o n a l  i n j u r y ,  $ 500,000 each  pe r son  

$1 ,000 ,000  each  o c c u r r e n c e  

( 2 )  p r o p e r t y  damage, $ 100,000 each  o c c u r r e n c e  

100 ,000  a g g r e g a t e  

( d )  Workmen's Compensation I n s u r a n c e  a s  r e q u i r e d  by t h e  

laws of Kentucky. 

( e )  P r i o r  t o  t h e  i n i t i a l  f i r i n g  o f  t h e  b o i l e r ,  broad 

form b o i l e r  and mach ine ry  breakdown, i n  t h e  m i n i m u m  amount o f  

$ 7 , 0 0 0 , 0 0 0  f o r  Un i t  One and a n  a d d i t i o n a l  $7 ,000 ,000  f o r  U n i t  

Two, $200,000 d e d u c t i b l e .  

( f )  I n l a n d  Marine I n s u r a n c e  on a l l  o f f - h i g h w a y  v e h i c l e s  

and Marine I n s u r a n c e  on  d o c k s ,  b a r g e s ,  work b o a t s  and o t h e r  mar ine  

i t e m s ,  i n  amounts equa l  t o  maximum i n s u r a b l e  v a l u e s .  

1 8 . 2  Such i n s u r a n c e  s h a l l  prov'ide c o v e r a g e  f o r  C i t y ,  

a n d  f o r  B i g  R i v e r s  t o  t h e  e x t e n t  t h a t  r i s k  o f  l o s s  s h a l l  be 

imposed o n  B i g  R i v e r s  t h rough  t h e  p r o v i s i o n s  o f  t h i s  Agreement 

and o t h e r  ag reemen t s  h e r e i n  r e f e r r e d  t o .  

1 8 . 3  Such i n s u r a n c e  wi l l  be o b t a i n e d  by B i g  R i v e r s  f o r  

t h e  a c c o u n t  of C i t y ,  s u b j e c t  t o  approva l  and a c c e p t a n c e  by C i t y .  

1 8 . 4  D u r i n g  the term o f  t h i s  Agreement a l l  i n s u r a n c e  

p r o c e e d s  from p o l i c i e s  o b t a i n e d  p u r s u a n t  t o  t h i s  S e c t i o n  s h a l l  

be pa id  a n d  a p p l i e d  by t h e  C i t y ,  B i g  R i v e r s  a n d / o r  t h e  i n s u r a n c e  

company o r  companies  p r o v i d i n g  same i n  a c c o r d a n c e  w i t h  t h e  

p r o v i s i o n s  o f  t h e  Bond Ord inance .  
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1 8 . 5  I n  c a s e  of any damagep d e s t r u c t i o n ,  a c c i d e n t ,  

o c c u r r e n c e  o r  o t h e r  l o s s  cove red  i n  p a r t  o r  i n  f u l l  b y  a n y  

such i n s u r a n c e  p o l i c y  o r  p o l i c i e s ,  B i g  R ive r s  s h a l l  g i v e  prompt 

n o t i c e  the - r eo f  t o  C i t y ,  t h e  T r u s t e e ,  a n d  t h e  i n s u r a n c e  company 

o r  companies  p r o v i d i n g  c o v e r a g e  t h e r e f o r e .  

P A R T  V 

G E N E R A L  PROVISIONS 

SECTION 1 9  - C O N S T R U C T I O N  A N D  OPERATING S T A N D A R D S  

1 9 . 1  C i t y ' s  S t a t i o n  Two a n d  i t s  a u x i l i a r y  f a c i l i t i e s ,  

j o i n t  use  f a c i l i t i e s  and o t h e r  r e l a t e d  f a c i l i t i e s  which a r e  

t h e  s u b j e c t  o f  t h i s  Agreement s h a l l  be c o n s t r u c t e d ,  o p e r a t e d  

a n d  m a i n t a i n e d  i n  a c c o r d a n c e  w i t h  s t a n d a r d s  a n d  s p e c i f i c a t i o n s  

equal t o  t h o s e  provided  by t h e  N a t i o n a l  E l e c t r i c  S a f e t y  Code of 

t h e  United S t a t e s  Bureau of  S t a n d a r d s ,  and a s  r e q u i r e d  by any 

r e g u l a t o r y  a u t h o r i t y  having j u r i s d i c t i o n  t h e r e o f .  

SECTION 20 - INSPECTIONS, RIGHT OF ACCESS 

20 .1  Each p a r t y  h e r e t o  s h a l l  p e r m i t  t h e  d u l y  a u t h o r i z e d  

r e p r e s e n t a t i v e s  and employees o f  t h e  o t h e r  p a r t y  t o  e n t e r  upon 

i t s  p remises  f o r  t h e  purpose  o f  r e a d i n g  o r  check ing  m e t e r s ,  i n -  

s p e c t i n g ,  t e s t i n g ,  r e p a i r i n g ,  renewing or r e p l a c i n g  any  o r  a l l  

o f  t h e  f a c i l i t i e s  and equipment owned by t h e  o t h e r  p a r t y  l o c a t e d  

on such premises,  o r  f o r  t h e  p u r p o s e  of  per forming  any o t h e r  

work n e c e s s a r y  i n  o r d e r  t o  c a r r y  o u t  t h e  p r o v i s i o n s  of t h i s  

Agreement. Such i n s p e c t i o n s  s h a l l  b e  conducted  s o  a s  n o t  t o  

i n t e r f e r e  w i t h  t he  scheduled o p e r a t i o n  o f  such p l a n t s .  
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2 0 . 2  Each p a r t y  s h a l l  be r e s p o n s i b l e  f o r  t h e  s a f e t y  of 

i t s  o w n  r e p r e s e n t a t i v e s  a n d  employees when on t h e  p r e m i s e s  o f  

t h e  o t h e r  p u r s u a n t  t o  t h e  r i g h t  of  a c c e s s  g r a n t e d  i n  t h i s  Agree- 

ment ,  a n d  s h a l l  hold harmless  and indemnify  t h e  p a r t y  g r a n t i n g  

a c c e s s  from any l o s s  or damage wha t soeve r  by r e a s o n  of any i n j u r y ,  

i n c l u d i n g  d e a t h ,  o f  such r e p r e s e n t a t i v e s  a n d / o r  employees , u n l e s s  

t h e  same s h a l l  be due t o  t h e  n e g l i g e n c e  o r  w i l l f u l  mi sconduc t  o f  

t h e  p a r t y  g r a n t i n g  such a c c e s s  o r  i t s  a u t h o r i z e d  a g e n t s  or 

employees.  

SECTION 2 1  - R E L A T I O N S H I P  O F  THE PARTIES 

2 2 . 1  Except  a s  o t h e r w i s e  s p e c i f i c a l l y  p rov ided  h e r e i n ,  

t h e  t e rms  o f  t h i s  Agreement s h a l l  n o t  be c o n s t r u e d  a s  an 

agreement  f o r  p a r t n e r s h i p ,  j o i n t  v e n t u r e ,  a s s o c i a t i o n  o r  o t h e r  

r e l a t i o n s h i p  whereby e i t h e r  p a r t y  s h a l l  be r e s p o n s i b l e  f o r  t h e  

o b l i g a t i o n s  a n d / o r  l i a b i l i t i e s  o f  t h e  o t h e r  p a r t y  h e r e t o .  

2 1 . 2  Except  a s  o t h e r w i s e  s p e c i f i c a l l y  p rov ided  h e r e i n ,  

n e i t h e r  p a r t y  t o  t h i s  Agreement s h a l l  be l i a b l e  f o r  any  a c t ,  

omis s ion  o r  l e g a l  o b l i g a t i o n  of  t h e  o t h e r  p a r t y  h e r e t o  w i t h  

r e s p e c t  t o :  ( a )  t h e  p a r t i e s  t o  t h i s  Agreement,  ( b )  t h e  

a g e n t s ,  s e r v a n t s  a n d / o r  employees of t h e  p a r t i e s  t o  t h i s  

Agreement,  o r  ( c )  any p e r s o n s ,  c o r p o r a t i o n s  or o t h e r  e n t i t i e s  

no t  a p a r t y  t o  t h i s  Agreement,  

21 .3  Except  a s  o t h e r w i s e  s p e c i f i c a l l y  p rov ided  h e r e i n ,  

n e i t h e r  p a r t y  t o  t h i s  Agreement s h a l l ,  by r e a s o n  of t h e  p r o v i s i o n s  

h e r e o f ,  be deemed a p r i n c i p a l ,  a g e n t ,  s u b - c o n t r a c t o r  o r  ehp loyee  
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o f  t h e  o t h e r  p a r t y  h e r e t o ,  n o r  s h a l l  e i t h e r  p a r t y  t o  t h i s  A g r e e -  

m e n t  h a v e  t h e  a u t h o r i t y  t o  b i n d  t h e  o t h e r  p a r t y  t o  t h i s  A g r e e -  

m e n t  t o  a n y  c o n t r a c t  o r  a n y  o t h e r  o b l i g a t i o n ,  w i t h o u t  s p e c i f i c  

w r i t t e n  a u t h o r i t y  t h e r e f o r e .  

S E C T I O N  2 2  - I N D E M N I F I C A T I O N  

2 2 . 1  B i g  R i v e r s ,  a s  o p e r a t o r  o f  C i t y ' s  S t a t i o n  Two assumes 

f u l l  r e s p o n s i b i l i t y  and  l i a b i l i t y  f o r  t h e  m a i n t e n a n c e  a n d  o p e r a t i o n  

o f  t h e  same, o n  a b e s t  e f f o r t s  b a s i s ,  and  s h a l l  i n d e m n i f y  a n d  

save  h a r m l e s s  t h e  C i t y  f r o m  a l l  l i a b i l i t y  and  e x p e n s e  o n  a c c o u n t  

o f  a n y  a n d  a l l  damages, c l a i m s  o r  a c t i o n s ,  i n c l u d i n g  i n j u r y  t o  o r  

d e a t h  o f  p e r s o n s  o r  damage t o  p r o p e r t y  a r i s i n g  f r o m  a n y  a c t  

o r  a c c i d e n t  i n  c o n n e c t i o n  w i t h  t h e  o p e r a t i o n  and  m a i n t e n a n c e  o f  

C i t y ' s  S t a t i o n  Two and a l l  f a c i l i t i e s  r e l a t e d  t h e r e t o ,  c a u s e d  

b y  t h e  n e g l i g e n c e  o r  a n y  m a l f e a s a n c e  o r  n o n f e a s a n c e  o f  B i g  R i v e r s ,  

i t s  a g e n t s ,  s e r v a n t s  a n d / o r  e m p l o y e e s ;  and  t h e  C i t y  s h a l l  i n -  

d e m n i f y  a n d  s a v e  h a r m l e s s  B i g  R i v e r s  f r o m  a l l  l i a b i l i t y  a n d  

e x p e n s e  o n  a c c o u n t  o f  a n y  damages,  c l a i m s  o r  a c t i o n s  i n c l u d i n g  

- i n j u r y  t o  o r  d e a t h  o f  p e r s o n s  o r  p r o p e r t y  a r i s i n g  f r o m  a n y  a c t  

o r  a c c i d e n t  c a u s e d  b y  t h e  n e g l i g e n c e  o r  a n y  m a l f e a s a n c e  o r  non -  

f e a s a n c e  o f  t h e  C i t y ,  i t s  a g e n t s ,  s e r v a n t s  a n d / o r  e m p l o y e e s .  

SECTION 2 3  - UNCONTROLLABLE FORCES: 

2 3 . 1  N e i t h e r  p a r t y  h e r e t o  s h a l l  be  c o n s i d e r e d  i n  

d e f a u l t  o r  b r e a c h  w i t h  r e s p e c t  t o  a n y  o b l i g a t i o n  u n d e r  t h i s  

A g r e e m e n t  i f  p r e v e n t e d  f r o m  f u l f i l l i n g  s u c h  o b l i g a t i o n  by 
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reason  of an  U n c o n t r o l l a b l e  F o r c e .  Any p a r t y  u n a b l e  t o  f u l -  

f i l l  any o b l i g a t i o n  by r e a s o n  of U n c o n t r o l l a b l e  Forces  s h a l l  

e x e r c i s e  d u e  d i l i g e n c e  t o  remove such d i s a b i l i t y  a s  soon a s  

r e a s o n a b l y  p o s s i b l e .  

23 .2  The term " U n c o n t r o l l a b l e  Force"  s h a l l  mean any  f o r c e  

which i s  n o t  w i t h i n  t h e  c o n t r o l  of  any p a r t y  t o  t h i s  Agreement ,  

a n d  which by e x e r c i s e  of due d i l i g e n c e  a n d  f o r e s i g h t  c o u l d  n o t  

r e a s o n a b l y  have been a v o i d e d ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ;  

a n  a c t  of God, f i v e ,  f l o o d ,  e a r t h q u a k e ,  e x p l o s i o n ,  s t r i k e ,  

s a b o t a g e ,  an  a c t  of t h e  p u b l i c  enemy, c i v i l  or m i l i t a r y  a u t h o r i t y ,  

i n c l u d i n g  c o u r t  o r d e r s ,  i n j u n c t i o n s ,  and o r d e r s  of  government  

a g e n c i e s  having  p rope r  j u r i s d i c t i o n ,  i n s u r r e c t i o n  o r  r i o t ,  an 

a c t  of t h e  e l e m e n t s ,  f a i l u r e  o f  e q u i p m e n t ,  o r  i n a b i l i t y  t o  

o b t a i n  or s h i p  m a t e r i a l s  o r  equipment  because of t h e  e f f e c t  of 

s i m i l a r  c a u s e s  on s u p p l i e r s  o r  c a r r i e r s .  

SECTION 24  - ARBITRATION 

2 4 . 1  Any c o n t r o v e r s y  o r  c l a i m  a r i s i n g  o u t  o f ,  o r  r e l a t i n g  

t o  t h f s  Agreement or t h e  breach  t h e r e o f ,  i n c l u d i n g  d i s a g r e e m e n t s  

between t h e  T r u s t e e  and e i t h e r  o r  b o t h  p a r t i e s  t o  t h i s  Agreement,  

may be s u b m i t t e d  t o  A r b i t r a t i o n  a t  t h e  t i m e ,  i n  t h e  manner and 

u p o n  t h e  t e r m s  ag reed  upon by t h e  p a r t i e s .  

2 4 . 2  A r b i t r a t i o n s  s h a l l  n o t  be c o n s i d e r e d  t h e  s o l e  o r  

e x c l u s i v e  means of s e t t l i n g  c o n t r o v e r s i e s  which may a r i s e  under  

t h e  te rms  and p r o v i s i o n s  of t h i s  Agreement ,  n o r  s h a l l  A r b i t r a t i o n  

be c o n s i d e r e d  a c o n d i t i o n  p r e c e d e n t  t o  any a c t i o n  i n  c o u r t  o f  

law o r  e q u i t y  o r  p roceed ings  b e f o r e  any  governmental  a g e n c y  or 

r e g u l a t o r y  body having j u r i s d i c t i o n  t h e r e o f .  
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S E C T I O N  2 5  - D E F A U L T  

2 5 . 1  I n  t h e  e v e n t  of a d e f a u l t  by e i t h e r  p a r t y  i n  t h e  

per formance  of any one or more of  t h e  p r o v i s i o n s  of  t h i s  Agree- 

ment ,  t h e  a g r i e v e d  p a r t y  s h a l l ,  i n  a d d i t i o n  t o  t h e  r e m e d i e s  

s p e c i f i e d  i n  t h i s  Agreement, have t h e  r i g h t  t o  u s e  a n d  employ 

a l l  r i g h t s  a n d  remedies  a v a i l a b l e  t h r o u g h  c o u r t s  o f  law a n d / o r  

e q u i t y ,  governmenta l  a g e n c i e s  a n d / o r  r e g u l a t o r y  b o d i e s  having  

j u r i s d i c t i o n  t h e r e o f .  

SECTION 2 6  - W A I V E R  

2 6 . 1  The f a i l u r e  o f  e i t h e r  p a r t y  t o  i n s i s t  i n  any  one o r  

more i n s t a n c e s  upon s t r i c t  pe r fo rmance  of any of  t h e  p r o v i s i o n s  

of t h i s  Agreement or t o  t a k e  a d v a n t a g e  of any of i t s  r i g h t s  

hereunder  s h a l l  n o t  be c o n s t r u e d  a s  a waiver  of any  such p ro -  

v i s i o n s  o r  t h e  r e l i n q u i s h m e n t  of  any  such r i g h t s ,  b u t  t h e  same 

s h a l l  c o n t i n u e  and remain i n  f u l l  f o r c e  a n d  e f f e c t .  

S E C T I O N  2 7  - NOTICES 

2 7 . 1  Any payment, w r i t t e n  n o t i c e ,  demand o r  r e q u e s t  

r e q u i r e d  o r  p e r m i t t e d  under  t h i s  Agreement s h a l l  be deemed 

p r o p e r l y  g i v e n  t o  or se rved  upon t h e  r e c i p i e n t  when p o s t e d ,  

t h r o u g h  t h e  r e g u l a r  U n i t e d  S t a t e s  m a i l ,  p r o p e r l y  a d d r e s s e d ,  

and a f f i x e d  w i t h  p o s t a g e  a s  f o l l o w s :  

t o  C i t y :  Genera l  Manager, Municipal  Power & Light  

P.O. Box 8 

Henderson ,  Kentucky 4 2 4 2 0  

Manager,  Big R i v e r s  R . E . C . C .  

P . O .  Box 2 4  

Henderson ,  Kentucky 42420 

t o  B i g  R i v e r s :  
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t o  t h e  T r u s t e e :  a s  e s t a b l i s h e d  p u r s u a n t  t o  t h e  Bond 

O r d  i n a n c e  . 
2 7 . 2  The d e s i g n a t i o n  o f  t h e  p e r s o n  t o  be  n o t i f i e d ,  o r  

t h e  a d d r e s s e s  o f  s u c h  p e r s o n s ,  may b e  c h a n g e d  a t  a n y  t i m e  u p o n  

w r i t t e n  n o t i c e  t o  t h e  o t h e r  p a r t i e s .  

PART V I  

OTHER P R O V I S I O N S  

S E C T I O N  28 - COMPLIANCE WITH B O N D  O R D I N A N C E  

2 8 . 1  T h i s  A g r e e m e n t  s h a l l  b e  s u b j e c t  t o  t h e  t e r m s  and  

p r o v i s i o n s  o f  t h e  Bond O r d i n a n c e .  C i t y  a n d  B i g  R i v e r s  a g r e e  

t h a t  t h e y  w i l l  n o t  amend, m o d i f y  o r  o t h e r w i s e  a l t e r  t h i s  A g r e e -  

m e n t  i n  a n y  m a n n e r  t h a t  w i l l  c o n f l i c t  w i t h  t h e  p r o v i s i o n s  o f  

t h e  Bond O r d i n a n c e  a s  t h e  same may, f r o m  t i m e  t o  t i m e ,  ~ x i s t .  

SECTION 2 9  - ADDITIONAL GENERATING U N I T S  

2 9 . 1  I t  i s  u n d e r s t o o d  a n d  a g r e e d  t h a t ,  s p a c e  b e i n g  

a v a i l a b l e ,  a d d i t i o n a l  g e n e r a t i n g  u n i t s  may be  added  t o  C i t y ' s  

S t a t i o n  Two d u r i n g  t h e  t e r m  o f  t h i s  A g r e e m e n t  i n  o r d e r  t o  p r o v i d e  

f o r  t h e  f u t u r e  a n d  e x p a n d i n g  n e e d s  o f  C i t y  and  i t s  i n h a b i t a n t s  

f o r  e l e c t r i c  p o w e r  a n d  e n e r g y  w i t h  s a l e s  o f  s u r p l u s  p o w e r  a n d  

e n e r g y  t o  B i g  R i v e r s ,  s u b j e c t  t o  m u t u a l  a g r e e m e n t  o f  t h e  p a r t i e s  

a s  t o  t h e  t e r m s  a n d  c o n d i t i o n s  a p p l i c a b l e  t h e r e t o .  

S E C T I O N  3 0  - COMPLIANCE WITH GOVERNMENTAL REGULATIONS 

30.1 C i t y  a n d  B i g  R i v e r s  w i l l ,  a t  a l l  t i m e s ,  f a i t h f u l l y  

o b e y  a n d  c o m p l y  w i t h  e x i s t i n g  a n d  f u t u r e  laws, r u l e s  a n d  rr3g- 
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u l a t i o n s  o f  f e d e r a l  , s t a t e  or l o c a l  governmental  b o d i e s  l a w f u l l y  

a f f e c t i n g  t h e  o p e r a t i o n s  and a c t i v i t i e s  of a n d  i n  connec t i . on  

w i t h  C i t y ' s  S t a t i o n  Two. 

S E C T I O N  31 - O B L I G A T I O N S  OF THE PARTIES 

3 1 . 1  All  sums payab le  by t h e  C i t y  under t h e  t e r m s  a n d  

p r o v i s i o n s  of  t h i s  Agreement s h a l l  be payab le  a n d  borne  s o l e l y  

from t h e  r e v e n u e s  of C i t y ' s  e l e c t r i c  u t i l i t y  s y s t e m ,  i n c l u d i n g  

i t s  E x i s t i n g  Sys tem,  i t s  S t a t i o n  T w o  g e n e r a t i n g  p l a n t  and such 

o t h e r  a d d i t i o n s ,  e x t e n s i o n s  or f a c i l i t i e s  a s  i t  may from t ime  

t o  t ime own a n d / o r  o p e r a t e ,  a n d  from t h e  p roceeds  o f  i t s  E l e c t r i c  

Revenue Bonds.  No d e b t  or o b l i g a t i o n  of C i t y  under  t h i s  Agree- 

ment s h a l l  c o n s t i t u t s  a g e n e r a l  o b l i g a t i o n  of the  C i t y .  

3 1 . 2  C i t y  c o v e n a n t s  t h a t  i t  w i l l ,  s u b j e c t  t o  t h e  approva l  

of any r e g u l a t o r y  bod ies  having j u r i s d i c t i o n  t h e r e o f ,  a t  a l l  

t i m e s  m a i n t a i n  r a t e s  f o r  s e r v i c e s  r e n d e r e d  by i t s  e l e c t r i c .  

u t i l i t y  sys t em which w i l l  be s u f f i c i e n t  t o  a d e q u a t e l y  meet  t h e  

c a s t s  o f  o w n e r s h i p ,  p rope r  o p e r a t i o n  a n d  ma in tenance  t h e r e o f  , 

i n c l u d i n g  t h e  c o s t s  of o p e r a t i o n  and main tenance  o f  i t s  S t a t i o n  

Two,  a s  p r o v i d e d  i n  t h i s  Agreement.  

S E C T I O N  32 - C I T Y  INCLUDES UTILITY COMMISSION 

3 2 . 2  I t  i s  r e c o g n i z e d  by t h e  p a r t i e s  t h a t  t h e  C i t y  

o p e r a t e s ,  manages a n d  c o n t r o l s  i t s  e l e c t r i c  u t i l i t y  sys t em 

t h r o u g h  i t s  C i t y  o f  Henderson U t i l i t y  Commission, a p p o i n t e d  

p u r s u a n t  t o  KRS. 96.530. All r e f e r e n c e s  t o  C i t y  under  t h e  

t e rms  a n d  p r o v i s i o n s  o f  t h i s  Agreement s h a l l  i n c l u d e  i t s  C i t y  

o f  Henderson U t i l i t y  Commission t o  t h e  e x t e n t  a p p l i c a b l e .  
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32 .2  The p a r t i e s  a g r e e  t h a t  a l l  r i g h t s  a n d  o b l i g a t i o n s  

o f  C i t y  under  t h e  t e rms  a n d  p r o v i s i o n s  of t h i s  Agreement s h a l l  

a l s o  c o n s t i t u t e  r i g h t s  and o b l i g a t i o n s  of t h e  C i t y  o f  Henderson 

U t i l i t y  Commission. By i t s  e x e c u t i o n  of t h i s  Agreement t h e  

C i t y  o f  Henderson U t i l i t y  Commissian c o v e n a n t s  a n d  a g r e e s  

t h a t  a l l  r e f e r e n c e s  t o  C i t y  unde r  t h e  t e rms  a n d  p r o v i s i o n s  of 

t h i s  Agreement s h a l l  i n c l u d e  t h e  C i t y  of Henderson U t i l i t y  

Commission, and t h a t  i t  s h a l l  be o b l i g a t e d  under  t h i s  Agreement 

a c c o r d i n g l y .  

S E C T I O N  33 - T E R M  A N D  TERMINATION 

3 3 . 1  The term of t h i s  Agreement s h a l l  commence upon 

t h e  e x e c u t i o n  he reo f  by C i t y  and Big R i v e r s  and s h a l l  t e r m i n a t e  

on October  3 1 ,  i n  t h e  y e a r  Two Thousand a n d  Three  (2003)  u n l e s s  

o t h e r w i s e  t e r m i n a t e d  a s  h e r e i n a f t e r  p r o v i d e d .  

33.2 N o t w i t h s t a n d i n g  t h e  p r o v i s i o n  of S e c t i o n  3 3 . 1 ,  t h i s  

Agreement s h a l l  t e r m i n a t e  i n  event  o f  t h e  t e r m i n a t i o n  o f  t h e  

p a r t i e s  Power S a l e s  Agreement of even d a t e  h e r e w i t h ,  a s  provided  

. t h e r e i n .  

SECTION 34 - S A L E  O R  O T H E R  DISPOSITION O F  P L A N T .  

3 4 . 1  C i t y  and Big R i v e r s  m u t u a l l y  a g r e e  t h a t  n e i t h e r  

w i l l  s e l l  o r  o t h e r w i s e  d i s p o s e  of  i t s  e l e c t r i c  g e n e r a t i n g  p l a n t  

a n d  a u x i l i a r y  f a c i l i t i e s  ( r e f e r r i n g  t o  C i t y ' s  S t a t i o n  Two, Rig 

R i v e r s '  Reid S t a t i o n ,  a l l  a u x i l i a r y  f a c i l i t i e s ,  j o i n t  u s e  f a c i l i t i e s  

and a l t e r a t i o n s  and a d d i t i o n s  t h e r e o f )  u n l e s s  the  same has been 
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o f f e r e d  t o  t h e  o t h e r  p a r t y  h e r e t o  i n  w r i t i n g ,  a n d  such o t h e r  

p a r t y  has f a i l e d ,  f o r  a p e r i o d  of one y e a r ,  a f t e r  r e c e i p t  of 

such o f f e r  t o  a c c e p t  same a n d  pay t h e  p u r c h a s e  p r i c e  o r  o t h e r  

ag reed  c o n s i d e r a t i o n  t h e r e f o r .  A f t e r  such one -yea r  p e r i o d ,  o r  

upon w r i t t e n  r e f u s a l  of s a i d  o f f e r ,  whichever  f i r s t  o c c u r s ,  t h e  

s e l l i n g  p a r t y  may proceed t o  make such s a l e  o r  o t h e r  d i s p o s i t i o n  

t o  o t h e r s  no t  a p a r t y  t o  t h i s  Agreement upon a t  l e a s t  equal  t e rms  

o r  c o n d i t i o n s .  Provided however,  t h a t  i f  such s a l e  or d i s p o s i t i o n  

t o  o t h e r s ,  n o t  a p a r t y  t o  t h i s  Agreement ,  s h a l l  n o t  have o c c u r r e d  

w i t h i n  t h e  o n e - y e a r  pe r iod  immedia t e ly  f o l l o w i n g  t e r m i n a t i o n  o f  

t h e  o t h e r  p a r t i e s  r i g h t  t o  a c c e p t  s a i d  o f f e r ,  no such s a l e  o r  

o t h e r  d i s p o s i t i o n  s h a l l  t h e r e a f t e r  be made by t h e  s e l l i n g  p a r t y  

w i t h o u t  a g a i n  f i r s t  o f f e r i n g  same t o  t h e  o t h e r  p a r t y  t o  t h i s  

Agreement a s  above  p rov ided .  

3 4 . 2  Any s a l e ,  a s s i g n m e n t  o r  o t h e r  d i s p o s i t i o n  by e i t h e r  

p a r t y  t o  o t h e r s  n o t  a p a r t y  t o  t h i s  Agreement s h a l l  be made 

s u b j e c t  t o  a l l  o f  t h e  r i g h t s ,  o b l i g a t i o n s ,  t e rms  and c o n d i t i o n s  

of t h i s  Agreement ,  t h e  J o i n t  F a c i l i t i e s  Agreement ,  t h e  p a r t i e s  

Power S a l e s  C o n t r a c t ,  t h e  p a r t i e s  r e a l  e s t a t e  P u r c h a s e - S a l e  

"Agreement and any  amendments o r  a d d i t i o n s  t h e r e t o  which a r e  

t h e n  a p p l i c a b l e ,  and i t  s h a l l  be a c o n d i t i o n  of  such s a l e  o r  

o t h e r  d i s p o s i t i o n  t h a t  t h e  p u r c h a s e r  o r  a c q u i r e r  t h e r e o f  a s -  

sume a l l  o f  t h e  o b l i g a t i o n s  o f  t h e  d i s p o s i n g  p a r t y  u n d e r  t he  

te rms  of s a i d  Agreements .  

34 .3  The p r o v i s i o n s  of  t h i s  S e c t i o n  34 p e r t a i n i n g  t o  

C i t y ' s  s a l e  o r  o t h e r  d i s p o s i t i o n  o f  i t s  S t a t i o n  Two and o t h e r  

f a c i l i t i e s  ment ioned  h e r e i n  s h a l l  be s u b j e c t  t o  a l l  l aws  ap-  

p l  i c a b l e  t h e r e t o ,  
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S E C T I O N  35 - A M E N D M E N T S  

3 5 . 1  No amendments of t h i s  Agreement s h a l l  be e f f e c t i v e  

u n l e s s  reduced  t o  w r i t i n g  and e x e c u t e d  by a l l  p a r t i e s  h e r e t o .  

35 .2  I t  i s  unde r s tood  t h a t  B i g  R ive r s  may n o t  a g r e e  t o  

any amendment, m o d i f i c a t i o n  o r  a1 t e r a t i o n  of t h i s  Agreement 

w i t h o u t  f i r s t  o b t a i n i n g  approva l  of  t h e  A d m i n i s t r a t o r  o f  t he  

Rural El ec  t r  i f i c a  t i  on Admi ni s t r a t i  on .  

SECTION 3 6  - SEVERABILITY 

36 .1  In t h e  e v e n t  t h a t  any  p a r t  of t h i s  Agreement i s  

d e c l a r e d  i l l e g a l  o r  no l o n g e r  i n  f o r c e  by r eason  o f  an o r d e r  

i s s u e d  by a c o u r t  o r  r e g u l a t o r y  body o f  competent  j u r i s d i c t i o n ,  

a l l  r ema in ing  p o r t i o n s  of t h i s  Agreement which a r e  n o t  a f f e c t e d  

by such o r d e r  s h a l l  c o n t i n u e  i n  f u l l  f o r c e  a n d  e f f e c t .  

SECTION 3 7  - ASSIGNMENT 

37.1  T h i s  Agreement s h a l l  be b ind ing  upon t h e  p a r t i e s  

h e r e t o ,  t h e i r  r e s p e c t i v e  s u c c e s s o r s  and a s s i g n s .  Provided  

however,  t h a t  t h i s  Agreement s h a l l  n o t  be a s s i g n e d  by e i t h e r  

p a r t y  ( e x c e p t  f o r  an a s s i g n m e n t  by Big R ive r s  t o  t h e  Uni ted  

S t a t e s  o f  America)  w i t h o u t  t h e  w r i t t e n  c o n s e n t  o f  t h e  o t h e r  

p a r t y ,  and any  such a s s i g n m e n t  s h a l l  be s u b j e c t  t o  t h e  p ro -  

v i s i o n s  o f  S e c t i o n  3 4 . 2  of  t h i s  Agreement.  

SECTION 38 - A P P R O V A L  

38.1 T h i s  Agreement s h a l l  be s u b j e c t  t o  t h e  a p p r o v a l  
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o f  a l l  l o c a l ,  s t a t e  o r  f e d e r a l  r e g u l a t o r y  bod ies  h a v i n g  

j u r i s d i c t i o n  t h e r e o f  a n d  s h a l l  become e f f e c t i v e  o n l y  upon 

t h e  e x e c u t i o n  t h e r e o f  by t h e  p a r t i e s  and approval  by the  

Adinini s t r a  t o r  o f  t h e  Rural E l  ec  t r i f  i c a  t i o n  A d m i n i  s t r a  t i o n .  

S E C T I O N  3 9  - CONDITIONS P R E C E D E N T  

3 9 . 1  T h i s  Agreement i n  i t s  e n t i r e t y  i s  e n t e r e d  i n t o  

s u b j e c t  t o  t h e  f o l l o w i n g  e x p r e s s  c o n d i t i o n s  p r e c e d e n t :  

( a )  Tha t  t h e  p a r t i e s  s h a l l  e n t e r  i n t o  and e x e c u t e  t h e  

Power S a l e s  C o n t r a c t ,  t he  r e a l  e s t a t e  Purchase -Sa le  Agreement 

and t h e  J o i n t  F a c i l i t i e s  Agreement which a r e  r e f e r r e d  t o  i,n 

t h i s  Agreement.  

( b )  T h a t  t h e  p a r t i e s  s h a l l  be a b l e  t o  o b t a i n  a l l  a.p- 

proval  s and a u t h o r i z a t i o n s  from pub1 i c  a u t h o r i t i e s  and t h e  

A d m i n i s t r a t o r  o f  t h e  Rural E l e c t r i f i c a t i o n  A d m i n i s t r a t i o n  

n e c e s s a r y  t o  e n a b l e  them l a w f u l l y  t o  e n t e r  i n t o  and c a r r y  

o u t  t h i s  Agreement ,  a n d  o t h e r  Agreements r e f e r r e d  t o  i n  S e c t i o n  

39 .1  ( a ) .  

( c )  That  t h e  C i t y  s h a l l  be a b l e  t o  i s s u e  and s e l l  i t s  

S t a t i o n  Two Bonds b e a r i n g  a r a t e  o f  i n t e r e s t  and r n a t u r i t y . s c h e d u l e  

a c c e p t a b l e  t o  C i t y ,  w i t h  a f i n a l  m a t u r i t y  of n o t  ' less than  t h i r t y  

y e a r s  from d a t e  o f  i s s u a n c e ,  i n  t h e  p r i n c i p a l  sum o f  $ 7 6 , 0 0 0 , 0 0 0 ,  

( d )  That  a l l  c o n d i t i o n s  p r e c e d e n t  r e c i t e d  i n  t h e  p a r t i e s  

Power S a l e s  C o n t r a c t ,  t h e  r e a l  e s t a t e  Purchase -Sa le  Agreement 

and t h e  J o i n t  F a c i l i t i e s  Agreement have o c c u r r e d .  

3 9 . 2  I f  a l l  of  t h e  s a i d  c o n d i t i o n s  p r e c e d e n t  do n o t  

occur w i t h i n  one y e a r  from t h e  d a t e  h e r e o f ,  t h i s  Agreement s h a l l  
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b e  v o i d  and  a l l  r i g h t s  h e r e u n d e r  s h a l l  t e r m i n a t e  u n l e s s  t h e  

p a r t i e s  a g r e e  i n  w r i t i n g  t o  e x t e n d  t h e  t i m e  f o r  t h e  h a p p e n i n g  

o f  s a i d  c o n d i t i o n s  p r e c e d e n t .  

SECTION 4 0  - AUTHORITY TO E X E C U T E  

4 0 . 1  T h i s  A g r e e m e n t  i s  e x e c u t e d  by t h e  d u l y  a u t h o r i z e d  

o f f i c e r s  o r  r e p r e s e n t a t i v e s  o f  t h e  p a r t i e s  p u r s u a n t  t o  a u t h o r i t y  

g r a n t e d  t o  e a c h  o f  them b y  t h e  l a w f u l  a c t i o n  o f  t h e i r  r e s p e c t i v e  

o f f i c i a l  c o m m i s s i o n s  o r  b o a r d s .  

E x e c u t e d  a t  H e n d e r s o n ,  K e n t u c k y  t h i s  27 d a y  o f  

19 90 . 
CITY OF H E N D E R S O N ,  KENTUCKY 

ATTEST: 

1’ 

C i t y  ‘ C 1  e r k  
v 

. ( c i t y  S e a l )  

CITY OF HENDERSON U T I L I T Y  C O M M I S S I O N  

ATTEST: 
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R I G  R I V E R S  R U R A L  E L E C T R I C  CO -OPERATIVE 
CORPORATION 

B Y  

A T T E S T :  

- 
D.B. 

This  i n s t r u m e n t  p r e p a r e d  by: 

S u i t e  3 2 0  - I m p e r i a l  B u i l d i n g  
110 T h i r d  S t r e e t  
Henderson, K e n t u c k y  42420 
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Amendment #1 

P O W E R  P L A N T  C O N S T R U C T I O N  A N D  O P E R A T I O N  A G R E E M E N T  

B E T W E E N  

C I T Y  OF H E N D E R S O N ,  K E N T U C K Y  
, A N D  

BIG R I V E R S  R U R A L  E L E C T R I C  C O - O P E R A T I V E  C O R P O R A T I O N  



P O W E R  P L A N T  CONSTRUCTION A N D  OPERATION A G R E E M E N T  

Amendment #1 

The Power P l a n t  C o n s t r u c t i o n  and O p e r a t i o n  Agreement  e n t e r e d  

i n t o  a s  of  A u g u s t  1 ,  1 9 7 0  by a n d  be tween t h e  C i t y  of H e n d e r s o n ,  

Kentucky and B i g  R i v e r s  Rura l  E l e c t r i c  C o - o p e r a t i v e  C o r p o r a t i o n  

i s  h e r e b y  amended i n  t h e  f o l l o w i n g  p a r t i c u l a r s :  

1 .  S e c t i o n  2 . 6  s h a l l  be amended so  a s  when amended t h e  same s h a l l  

r e a d  a s  f o l l o w s :  

2 . 6  C o n t r a c t  Y e a r :  W i t h  r e s p e c t  t o  t h e  f i r s t  

c o n t r a c t  y e a r ,  t h e  p e r i o d  f rom D a t e  o f  Commercial 

O p e r a t i o n  a r  J u n e  3 0 ,  1 9 7 4 ,  w h i c h e v e r  s h a l l  f i r s t  

o c c u r ,  t o  a n d  i n c l u d i n g  t h e  n e x t  s u c c e e d i n g  December 

31 ,  and  t h e r e a f t e r ,  t h e  s u c c e s s i v e  twelve-month  

p e r i o d s  b e g i n n i n g  J a n u a r y  1 and e n d i n g  December 3 1 ;  

p r o v i d e d  t h a t  i n  t h e  e v e n t  t h a t  C i t y  s h a l l  e x e r c i s e  

i t s  r i g h t  u n d e r  t h e  Bond O r d i n a n c e  t o  c h a n g e  from a 

c a l e n d a r  y e a r  a c c a u n t i n g  p e r i o d  t o  a n o t h e r  f i s c a l  

y e a r  a c c o u n t i n g  p e r i o d ,  a s  s h a l l  b e  s p e c i f i e d  i n  a 

S u p p l e m e n t a l  O r d i n a n c e  a d o p t e d  i n  a c c o r d a n c e  w i t h  t h e  

Bond O r d i n a n c e ,  t h e  te rm C o n t r a c t  Year  a s  used h e r e i n  

s h a l l  t h e r e u p o n  r e f e r  t o  t h e  same p e r i o d  a s  such new 

f i s c a l  y e a r  a c c o u n t i n g  p e r i o d  w i t h  s u c h  c h a n g e s  i n  



t h e  a c c o u n t i n g  a n d  budget ing  p r o c e d u r e s ,  i n c l u d i n g  

t h e  a d o p t i o n  of  a new Annual Budget h e r e u n d e r ,  a s  

s h a l l  be n e c e s s a r y  or a p p r o p r i a t e  t o  e f f e c t  such 

change i n  t h e  C o n t r a c t  Year.  

2 .  S e c t i o n  5 . 3  s h a l l  be amended s o  a s  when amended t h e  same s h a l l  

r ead  a s  f o l l o w s :  

5 . 3  Big R i v e r s  s h a l l  pe rmi t  t h e  C i t y  t o  u s e ,  a t  

n o  c o s t  t o  C i t y ,  any s u r p l u s  c a p a c i t y  which i t  may 

have o n  i t s  t w o  e x i s t i n g  6 9  K V  t r a n s m i s s i o n  l i n e s  

from p o i n t  of C i t y ' s  S t a t i o n  Two s w i t c h y a r d  t o  

p o i n t s  o f  s u b s t a t i o n s  of C i t y ' s  E x i s t i n g  System, 

a n d  w i l l  l i k e w i s e  pe rmi t  t h e  C i t y  t o  u s e  any s u r p l u s  

c a p a c i t y  on a d d i t i o n a l  t r a n s m i s s i o n  f a c i l i t i e s  which 

Big R i v e r s  may h e r e a f t e r  c o n s t r u c t  i n  such manner a s  

t o  p e r m i t  t h e  t r a n s m i s s i o n  of e l e c t r i c  energy from 

C i t y ' s  S t a t i o n  T w o  t o  i t s  E x i s t i n g  System. I n  i t s  

use of such  t r a n s m i s s i o n  f a c i l i t i e s ,  C i t y  w i l l  n o t ,  

e x c e p t  f o r  r e a s o n s  beyond i t s  c o n t r o l ,  d i s r u p t  or 

a d v e r s e l y  e f f e c t  Big R i v e r s '  s e r v i c e  t o  i t s  own 

c u s t o m e r s .  

3 .  S e c t i o n  1 8 . 1  s h a l l  be amended s o  a s  when amended t h e  same 

s h a l l  read  a s  f o l l o w s :  

18 .1  Except  t o  t h e  e x t e n t  t h a t  C i t y ' s  S t a t i o n  Two i s  
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i n s u r e d  d u r i n g  c o n s t r u c t i o n ,  i n s t a l l a t i o n  a n d  o t h e r  

a c q u i s i t i o n  there0 . f  by C i t y ,  i t s  c o n t r a c t o r s  a n d / o r  

s u p p l i e r s ,  a t  a l l  t imes  d u r i n g  t h e  term of t h i s  

Agreement C i t y  w i l l ,  t o  t h e  e x t e n t  r e a s o n a b l y  o b t a i n -  

a b l e ,  m a i n t a i n  a t  l e a s t  t h e  f o l l o w i n g  i n s u r a n c e  o n  

i t s  S t a t i o n  T w o ,  t h e  c o s t s  t h e r e o f  p r ior  t o  D a t e  of 

Commercial O p e r a t i o n  t o  be p a i d  a s  a c o n s t r u c t i o n  

c o s t ,  and t h e r e a f t e r  a s  a n - o p e r a t i n g  expense-: 

( a )  f i r e ,  ex tended  cove rage  and v a n d a l i s m ,  b r o a d  

fo rm,  i n  an amount a t  l e a s t  equal  t o  n i n e t y  p e r  c e n t  

( 9 0 % )  of t h e  f u l l  i n s u r a b l e  v a l u e  of C i t y ' s  S t a t i o n  

Two,  Twenty-Five Thousand D o l l a r s  ( $ 2 5 , 0 0 0 )  d e d u c t i b l e ,  

a g a i n s t  l o s s  or damage from f i r e ,  l i g h t e n i n g ,  t o r n a d o ,  

winds torm,  f l o o d  or wavewash, h a i l ,  e x p l o s i o n ,  r i o t ,  

r i o t  a t t e n d i n g  a s t r i k e ,  c i v i l  commotion, vandal ism 

a n d  m a l i c i o u s  m i s c h i e f ,  a i r c r a f t ,  v e h i c l e s  a n d  smoke. 

I n  d e t e r m i n i n g  t h e  f u l l  i n s u r a b l e  v a l u e  r e c o g n i t i o n  

of r i s k s  a p p l i c a b l e  t o  i n d i v i d u a l  cove rages  s h a l l  be 

t a k e n  i n t o  c o n s i d e r a t i o n  a n d  such  v a l u e  w i t h  r e s p e c t  

t h e r e t o  s h a l l  be e s t a b l i s h e d  a s  would be c a r r i e d  i n  

a c c o r d a n c e  w i t h  sound b u s i n e s s  p r a c t i c e s  f o r  e l e c t r i c  

u t l  i t i e s .  

( b )  A s t a n d a r d  form of comprehens ive  gene ra l  l i a b i l i t y  
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i n s u r a n c e  a g a i n s t  c l a i m s  f o r  p e r s o n a l  i n j u r y  ( i n c l u d i n g  

w r o n g f u l  d e a t h )  and p r o p e r t y  damage w i t h  m i n i m u m  l i m i t s  

as  f o l l o w s :  

( 1 )  p e r s o n a l  i n j u r y ,  $1 , 0 0 0 , 0 0 0  e a c h  p e r s o n  

$ 1 , 0 0 0 , 0 0 0  e a c h  o c c u r r e n c e  

( 2 )  p r o p e r t y  damage,  $ 1 , 0 0 0 , 0 0 0  e a c h  o c c u r r e n c e  

( c )  A s t a n d a r d  form of c o m p r e h e n s i v e  a u t o m a b i l e  l i a b i l i t y  

i n s u r a n c e  w i t h  minimum l i m i t s  a s  f o l l o w s :  

( 1 )  p e r s o n a l  i n j u r y ,  $ 5 0 0 , 0 0 0  e a c h  p e r s o n  

$1 , 0 0 0 , 0 0 0  e a c h  o c c u r r e n c e  - 

( 2 )  p r o p e r t y  damage, $ 1 0 0 , 0 0 0  e a c h  o c c u r r e n c e  

1 0 0 , 0 0 0  a g g r e g a t e  

( d )  Workmen's Compensa t ion  I n s u r a n c e  a s  r e q u i r e d  

by t h e  l a w s  of  Kentucky.  

( e )  P r i o r  t o  t h e  i n i t i a l  f i r i n g  o f  t h e  b o i l e r ,  

b r a a d  f o r m  b o i l e r  and m a c h i n e r y  breakdown,  i n  t h e  

m i n i m u m  amount  of $ 7 , 0 0 0 , 0 0 0  f o r  U n i t  One a n d  a n  

a d d i t i o n a l  $ 7 , 0 0 0 , 0 0 0  f o r  U n i t  Two ,  $200,000 d e -  

d u c t i  b l  e .  

( f )  I n l a n d  Mar ine  I n s u r a n c e  on a l l  o f f - h i g h w a y  

v e h i c l e s  and  M a r i n e  I n s u r a n c e  on d o c k s ,  b a r g e s ,  

work b o a t s  and  o t h e r  m a r i n e  i t e m s ,  i n  amaunts  e q u a l  

t o  maximum i n s u r a b l  e Val u e s  . 
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4 .  S e c t i o n  29 .1  s h a l l  be amended so  a s  when amended t h e  sa-me 

s h a l l  r e a d  a s  f o l l o w s :  

29.1 I t  i s  u n d e r s t o o d  and a g r e e d  t h a t ,  s p a c e  b e i n g  

a v a i l a b l e ,  a d d i t i o n a l  g e n e r a t i n g  u n i t s  may be added  t o  

C i t y ' s  S t a t i o n  Two d u r i n g  t h e  t e r m  o f  t h i s  Agreement  

i n  o r d e r  t o  p r o v i d e  a d d i t i o n a l  f irm c a p a c i t y  f o r  t h e  

f u t u r e  and  e x p a n d i n g  n e e d s  o f  C i t y  and  i t s  i n h a b i t a n t s  

f o r  e l e c t r i c  power and e n e r g y  w i t h  s a l e s  o f  s u r p l u s  

power and  e n e r g y  t o  Big R i v e r s ,  s u b j e c t  t o  mutual  

a g r e e m e n t  of  t h e  p a r t i e s  a s  t o  t h e  t e r m s  and c o n d i t i o n s  

a p p l i c a b l e  t h e r e t o .  

A l l  p r o v i s i o n s  o f  t h e  p a r t i e s '  Power P l a n t  C o n s t r u c t i o n  and 

O p e r a t i o n  Agreement  o f  August  2 7 ,  1 9 7 0  n o t  h e r e i n  amended s h a l l  

r e m a i n  i n  f u l l  f o r c e  and  e f f e c t  a s  o r i g i n a l l y  a d o p t e d .  

E x e c u t e d  a t  H e n d e r s o n ,  Kentucky t h i s  ~9 day of 

7 z - J  2 1 9 7 1 .  

C I T Y  OF H E N D E R S O N ,  K E N T U C K Y  

B Y  
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ATTEST:  

( C i t y  S e a l )  

CITY O F  H E N D E R S O N  UTILITY COMMISSION 

A T T E S T :  

BIG RIVERS R U R A L  ELECTRIC 
CO-OPERATIVE C O R P O R A T I O N  

ATTEST : 

BY- 

JJ73; L/nhc/( jL+ 
D. B.’Wilson, S e c r e t a r y  

T h i s  ins t rument  p r e p a r e d  by:  

-- 

S u i t e  330 I m p e r i a l  B u i l d i n g  
1 1 0  T h i r d  S t r e e t  
H e n d e r s o n ,  K e n t u c k y  42420 
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J O I N T  F A C I L I T I E S  AGREEMENT 

B E T W E E N  

C I T Y  OF H E N D E R S O N ,  K E N T U C K Y  

and 

BIG R I V E R S  R U R A L  E L E C T R I C  C O - O P E R A T I V E  C O R P O R A T I O N  

A u g u s t  1, 1970  

APPENDIX A 
Tab 4 
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JOINT FACILITIES A G R E E M E N T  

THIS  A G R E E M E N T  made and e n t e r e d  i n t o  a s  o f  A u g u s t  1 ,  1 9 7 0  

by a n d  between CITY O F  H E N D E R S O N ,  K E N T U C K Y ,  a Municipal C o r p o r a t i o n  

o f  t h e  t h i r d p c l a s s ,  h e r e i n a f t e r  r e f e r r e d  t o  a s  C I T Y ,  and B I G  

RIVERS R U R A L  E L E C T R I C  C O - O P E R A T I V E  CORPORATION, a K e n t u c k y  

C o r p o r a t i o n  w i t h  p r i n c i p a l  o f f i c e s  i n  Henderson ,  Kentucky, 

h e r e i n a f t e r  r e f e r r e d  t o  a s  B I G  RIVERS. 

WITNESSETH THAT: 

SECTION 1 - STIPULATIONS 
1.1 C i t y  and B i g  Rivers h a v e  e n t e r e d  i n t o  an Agreement 

o f  even d a t e  h e r e w i t h  p r o v i d i n g  f o r  C i t y ' s  c o n s t r u c t i o n  of an 

e l e c t r i c  gene ra t ing  s t a t i o n  ( r e f e r r e d  t o  a s  S t a t i o n  T w o )  a t  a 

s i t e  o n  t h e  Green R ive r  i n  Henderson County,  Kentucky, a d j a c e n t  

t o  t h e  Reid S t a t i o n  o f  B i g  Rivers,  and s o  a r r a n g e d  a s  t o  p r o -  

v i d e  fo r  t h e  j o i n t  u t i l i z a t i o n  by C i t y  and B i g  Rivers of  c e r -  

t a i n  a u x i l i a r y  f a c i l i t i e s  and o p e r a t i n g  personnel,  and p rov ld ing  

f o r  t h e  o p e r a * t i o n  o f  such S t a t i o n  Two by B i g  Rivers o n  a n  i n -  

dependen t  c o n t r a c t o r  b a s i s .  

1 . 2  At n a t i o n a l l y  r e c o g n i z e d  e n g i n e e r i n g  firm has been 

employed by C i t y  t o  d e v e l o p  p l a n s  and s p e c i f i c a t i o n s  f o r  t h e  

c o n s t r u c t i o n  o f  C i t y ' s  S t a t i o n  Two and i t s  r e l a t e d  f a c i l i t j e s ,  

i n c l u d i n g  such f a c i l i t i e s  a s  a r e  t o  be used j o i n t l y  by C i t y  and 

B i g  Rivers i n  t h e  o p e r a t i o n  of  t h e i r  r e s p e c t i v e  g e n e r a t i n g  

s t a t i o n s ,  which p l a n s  and s p e c i f i c a t i o n s  s h a l l  be s u b j e c t  t o  

approva l  by B i g  R i v e r s  i n s o f a r  a s  i t s  Reid S t a t i o n  N i l ?  be 



.. , . .  

a f  f e'c t e d  t h e r e b y .  

1 .3 I t  i s  r e c o g n i z e d  by  t h e  p a r t i e s  t h a t  m a t e r i a l  ecanomies  

i n  c o n s t r u c t i o n  and o p e r a t i o n  can  be a c h i e v e d  t h r o u g h  t h e  j o i n t  

u s e  by b o t h  p a r t i e s  o f  c e r t a i n  o p e r a t i n g  f a c i l i t i e s  w h i c h  s e r v e  

a s  a u z i l i a r i e s  o f  t h e i r  r e s p e c t i v e  g e n e r a t i n g  s t a t i o n s .  

1 . 4  The c o s t s  o f  t h e  j o i n t  use  f a c i l i t i e s  t o  be p r o -  

v i d e d  by each  o f  t h e  p a r t i e s  u n d e r  t h e  t e r m s  o f  t h i s  Agreement and 

i n  a c c o r d a n c e  w i t h  C i t y ' s  p l a n s  and s p e c i f i c a t i o n s  a r e  p r o p o r t i o n -  

a t e l y  e q u a l  t o  t h e  r e l a t i v e  b e n e f i t s  t o  be d e r i v e d  t h e r e f r o m  

by  each.  

1.5 I t  i s  t h e  i n t e n t i o n  o f  t h e  p a r t i e s ,  by t h i s  Agreement ,  

each  t o  d e v o t e  t o  t h e  j o i n t  use  o f  b o t h  p a r t i e s ,  as  l o n g  a s  

t h e y  o r  e i t h e r  o f  them, o r  t h e i r  r e s p e c t - i v e  s u c c e s s o r s  o r  a s s i g n s ,  

s h a l l  c o n t i n u e  t o  o p e r a t e  a g e n e r a t i n g  s t a t i o n  o r  s t a t i o n s  

i n  c o n n e c t i o n  t h e r e w i t h ,  t h o s e  j o i n t  u s e  f a c i l i t i e s  t o  be 

p r o v i d e d  by each ,  and  t o  p r o v i d e  f o r  t h e  c o n t i n u o u s  o p e r a t i o n  

and m a i n t e n a n c e  t h e r e o f  f o r  t h e  p a r t i e s '  j o i n t  and  s e p a r a t e  

b e n e f i t s .  

S E C T I O N  2 - D E F I N I T I O N S  

2 .1  The words,  p h r a s e s ,  and t e r m s  u s e d  i n  t h i s  Agreement 

s h a l l  have t h e  same d e f i n i t i o n s  as  r e c i t e d  i n  t h e  p a r t i e s '  Power 

P l a n t  C o n s t r u c t i o n  a n d  O p e r a t i o n  Agreement  o f  e v e n  d a t e  h e r e w i t h .  

SECTION 3 - ALLOCATION OF FACILITIES 

3 . 1  B i g  R i v e r s  w i l l  a l l o c a t e  f o r  t h e  c o n t i n u i n g  j o i n t  u s e  

o f  t h e  p a r t i e s  i n  t h e  o p e r a t i o n  o f  t h e i r  r e s p e c t i v e  g e n e r a t i n g  

- 7 -  



p l a n t s  t hose  o f  i t s  e x i s t i n g  a u x i l i a r y  f a c i l i t i e s  a s  a r e  d e t e r -  

mined by C i t y ' s  employed e n g i n e e r i n g  f i r m  ( a n d  approved by 

B i g  R i v e r s )  t o  be a l l o c a t e d  f o r  such j o i n t  u s e ,  and w i l l  pe r -  

m i t  C i t y  t o  make such moc l i f i ca t ions  t h e r e o f  a s  a r e  provided by 

t h e  p l ans  and s p e c i f i c a t i o n s  f o r  C i t y ' s  S t a t i o n  11. 

3 . 2  C i t y  wi l l  a c q u i r e  and a l l o c a t e  f o r  t h e  c o n t i n u i n g  

j o i n t  use o f  t h e  p a r t i e s  i n  t h e  o p e r a t i o n  o f  t h e i r  r e s p e c t i v e  

g e n e r a t i n g  p l a n t s  t h o s e  a d d i t i o n a l  a u x i l i a r y  f a c i l i t i e s  ( n o t  

p rovided  by Big Rivers) d e s i g n a t e d  o n  C i t y ' s  p l a n s  a n d  s p e c i -  

f i c a t i o n s  f o r  such j o i n t  use .  

SECTION 4 - T I T L E  TO JOINT U S E  FACILITIES 

4 . 1  T i t l e  t o  those  j o i n t  use f a c i l i t i e s  o r  p o r t i o n s  

t h e r e o f  p rov ided  by C i t y  w i l l  remain i n  C i t y ,  a n d  a l l  such 

f a c i l i t i e s  w i l l  be c l e a r l y  a n d  pe rmanen t ly  marked a s  t h e  

p r o p e r t y  o f  C i t y .  T i t l e  t o  t h o s e  j o i n t  u s e  f a c i l i t i e s  or 

p o r t i o n s  t h e r e o f  p r o v i d e d  by B i g  Rivers wi l l  remain i n  Big 

R i v e r s ,  a n d  a l l  such f a c i l i t i e s  w i l l  be c l e a r l y  and permanent ly  

.marked a s  t h e  p r o p e r t y  o f  B i g  R i v e r s .  All  such j o i n t  u s e  

f a c i l i t i e s  s h a l l  be, and w i t h  t h e  execu t ion  and a p p r o v a l  o f  

t h i s  C o n t r a c t  a r e  i r r e v o c a b l y  a l l o c a t e d  a n d  devo ted  t o  t h e  con-  

t i n u e d  use t h e r e o f  by each o f  t h e  p a r t i e s ,  t h e i r  r e s p e c t i v e  

s u c c e s s o r s  o r  a s s i g n s ,  a s  long  a s  e i t h e r  o f  them s h a l l  c o n t i n u e  

t o  o p e r a t e  a n d / o r  m a i n t a i n  a g e n e r a t i n g  s t a t i o n  i n  c o n n e c t i o n  

t h e r e w i t h .  



SECTION 5 - ,  COSTS 

5 . 1  The c o s t s  o f  p r o v i d i n g  C i t y ' s  j o i n t  u se  f a c i l i t i e s  

a n d  o f  modi fy ing  B i g  R i v e r s '  j o i n t  u se  f a c i l i t i e s  a s  provided  

h e r e i n  w i l l  be  p a i d  o u t . o f  t h e  p roceeds  o f  t h e  S t a t i o n  Two B o n d s .  

The cosif i  o f  o p e r a t i n g ,  m a i n t a i n i n g ,  r e p a i r i n g ,  r enewing ,  r e p l a c i n g  

a n d  adding  t o  such  j o i n t  u se  f a c i l i t i e s  s h a l l  be a l l o t t e d  t o  t h e  

p a r t i e s '  r e s p e c t i v e  g e n e r a t i n g  s t a t i o n s  a s  p rov ided  i n  Secgion  13 

o f  t h e  p a r t i e s '  Power P l a n t  C o n s t r u c t i a n  g n d  O p e r a t i o n  Agreement.  

SECTION 6 - ;OPERATIOM A N D  MAINTENANCE 

6.1 Except  a s  o t h e r w i s e  p rov ided  i n  the  p a r t i e s '  Power 

P l a n t  C o n s t r u c t i o n  a n d  Opera t ion  Agreement ,  t h e  p a r t i e s  w i l l  be 

s e v e r a l l y  and j o i n t l y  r e s p o n s i b l e  f o r  t h e  c o n t i n u e d  o p e r a t i o n ,  

ma in tenance ,  r e p a i r ,  renewal and r e p l a c e m e n t s  o f  such  j o i n t  

u s e  f a c i l i t i e s  so a s  t o  a s s u r e  t h e  c o n t i n u o u s  o p e r a t i o n  of  t h e  

p a r t i e s '  r e s p e c t i v e  g e n e r a t i n g  s t a t i o n  o r  s t a t i o n s  served 

t h e r e b y  . 

SECTION 7 - ;ACCESS 

7.1. Each p a r t y  hereby g r a n t s  t o  t h e  o t h e r  t h e  f r e e  , a q d  

u n i n t e r r u p t e d  a c c e s s  t o ,  and r i g h t  o f  i ng res s  and e g r e s s  t o -  a n d  

f rom such j o i n t  u s e  f a c i l i t i e s  and any p o r t i o n s  t h e r e o f  a s  may 

be n e c e s s a r y . o r  c o n v e n i e n t  so a s  t o  p r o v i d e  f o r  t h e  c o n t i n u o u s  

o n e r a t i o n  a n d  ma in tenance  t h e r e o f .  

SECTION 8 - T E R N  

8.1 U n l e s s  o t h e r w i s e  t e r m i n a t g d  by mutual agreernfnt  0.f 

t h e  P a r t i e s ,  t h e  terms and p r o v i s i o n s  o f  t h i s  Agreement s h a l l  
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c o n t i n u e  i n  f u l l  f o r c e  and e f f e c t  a s  t o  each  j o i n t  use f a c i l i t y  

a s  long a s  e i t h e r  p a r t y ,  o r  i t s  s u c c e s s o r s  o r  a s s i g n s ,  s h a l l  

c o n t i n u e  t o  o p e r a t e  o r  m a i n t a i n  a g e n e r a t i n g  s t a t i o n  which i s  

se rved  by any such  j o i n t  use  f a c i l i t y ,  and w i l l  no t  be t e r -  

minated by r e a s o n  o f  t h e  t e r m i n a t i o n  of any  other  agreement  o r  

c o n t r a c t  between t h e  p a r t i e s .  

SECTION 9 - O P E R A T I N G  S T A N D A R D S .  

9 . 1  The j o i n t  u s e  f a c i l i t i e s  which a r e  t h e  s u b j e c t  of 

t h i s  Agreement s h a l l  be c o n s t r u c t e d ,  o p e r a t e d  a n d  ma in ta ined  i n  

acco rdance  w i t h  s t a n d a r d s  and s p e c i f i c a t i o n s  equal  t o  t h o s e  

provided  by t h e  N a t i o n a l  E l e c t r i c  S a f e t y  Code o f  t h e  United 

S t a t e s  Bureau o f  S t a n d a r d s ,  and a s  requi red  by any r e g u l a t o r y  

a u t h o r i t y  having j u r i s d i c t i o n  t h e r e o f .  

SECTION 10  - U N C O N T R O L L A B L E  F O R C E S  

10 .1  N e i t h e r  p a r t y  h e r e t o  s h a l l  be c o n s i d e r e d  i n  d e f a u l t  

or breach  w i t h  r e s p e c t  t o  any o b l i g a t i o n  u n d e r  t h i s  Agreement i f  

p reven ted  from f u l f i l l i n g  such o b l i g a t i o n  by r eason  of an Ilncon- 

t r o l l a b l e  F o r c e .  Any p a r t y  unab le  t o  f u l f i l l  a n y  o b l i g a t i o n  by 

r eason  o f  U n c o n t r o l l a b l e  Forces  s h a l l  e x e r c i s e  due d i l i g e n c e  t o  

remove such d i s a b i l i t y  a s  soon a s  r e a s o n a b l y  p o s s i b l e .  

10 .2  T h e  t e rm " U n c o n t r o l l a b l e  ForLe" s h a l l  mean any  f o r c e  

which i s  no t  w i t h i n  t h e  c o n t r o l  of any  p a r t y  t o  t h i s  Agreement,  

a n d  which by e x e r c i s e  o f  due d i l i g e n c e  and f o r e s i g h t  cou ld  n o t  

r e a s o n a b l y  have been a v o i d e d ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  

an a c t  of  God, f i r e ,  f l o o d ,  e a r t h q u a k e ,  expTos ion ,  s t r i k e ,  s abo-  

t a g e ,  an  a c t  o f  t h e  p u b l i c  enemy, c i v i l  or m i l i t a r y  a u t h o r i t y ,  
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i n c l u d i n g  c o u r t  o r d e r s ,  i n j u n c t i o n s ,  a n d  o r d e r s  o f  government 

a g e n c i e s  having p r o p e r  j u r i s d i c t i o n ,  i n s u r r e c t i o n  o r  r i o t ,  a n  

a c t  o f  t h e  e l e m e n t s ,  f a i l u r e  o f  equ ipmen t ,  o r  i n a b i l i t y  t o  

o b t a i n  o r  s h i p  m a t e r i a l s  or equipment  because  of t h e  e f f e c t  of 

s i m i l a r  c a u s e s  on s u p p l i e r s  o r  c a r r i e r s .  

S E C T I O N  11 - O B L I G A T I O N S  O F  C I T Y  

1 1 . 1  The o b l i g a t i o n s  o f  C i t y  unde r  t h e  te rms  a n d  p r o -  

v i s i o n s  o f  t h i s  Agreement s h a l l  be t h e  s o l e  O b l i g a t i o n  o f  t h e  

C i t y ' s  e l e c t r i c  u t i l i t y  sys t em,  i n c l u d i n g  i t s  E x i s t i n g  System, 

i t s  S t a t i o n  Two g e n e r a t i n g  p l a n t  a n d  such  o t h e r  a d d i t i o n s ,  

e x t e n s i o n s ,  o r  r e l a t e d  f a c i l i t i e s  t h a t  i t  may from t i m e  t o  t i m e  

own a n d / o r  o p e r a t e .  No o b l i g a t i o n  of  C i t y  under  t h i s  Agreement 

s h a l l  c o n s t i t u t e  a g e n e r a l  o b l i g a t i o n  o f  t h e  C i t y .  

SECTION 1 2  - CITY I N C L U D E S  UTILITY C O M M I S S I O N  

1 2 . 1  I t  i s  r e c o g n i z e d  by t h e  p a r t i e s  t h a t  the  C i t y  

o p e r a t e s ,  manages and c o n t r o l s  i t s  e l e c t r i c  u t i l i t y  system 

th rough  i t s  C i t y  o f  Henderson U t i l i t y  Commission, a p p o i n t e d  

p u r s u a n t  t o  KRS 96 .530 .  All r e f e r e n c e s  t o  C i t y  under  the 

terms a n d  p r o v i s i o n s  o f  t h i s  Agreement s h a l l  i n c l u d e  i t s  C i t y  

o f  Henderson U t i l i t y  Commission t o  t h e  e x t e n t  a p p l i c a b l e .  

1 2 . 2  The p a r t i e s  a g r e e  t h a t  a l l  r i g h t s  and o b l i g a t i a n s  

o f  C i t y  under t he  t e r m s  and p r o v i s i o n s  o f  t h i s  Agreement s h a l l  

a l s o  c o n s t i t u t e  r i g h t s  and o b l i g a t i o n s  of t h e  C i t y  o f  Henderson 

U t i l i t y  Commission. By i t s  e x e c u t i o n  o f  t h i s  Agreement t h e  

C i t y  of Henderson U t i l i t y  Commission c o v e n a n t s  and a g r e e s  t h a t  

a l l  r e f e r e n c e s  t o  C i t y  u n d e r  t h e  terms and p r o v i s i o n s  o f  t h i s  
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Agreement s h a l l  i n c l u d e  t h e  C i t y  o f  Henderson  U t i l i t y  Commiss ion,  

and t h a t  i t  s h a l l  be o b l i g a t e d  u n d e r  t h i s  Agreement a c c o r d i n g l y .  

S E C T T O N  2 3  - AMENDMENTS 

1 3 . 1  No amendments o f  t h i s  Agreement  s h a l l  b e  e f f e c t i v e  

u n l e s s  r e d u c e d  t o  w r i t i n g  and e x e c u t e d  by  a l l  p a r t i e s  h e r e t o .  

1 3 . 2  I t  i s  u n d e r s t o o d  t h a t  B i g  R i v e r s  may n o t  a g r e e  t o  

any  amendment, m o d i f i c a t i o n  o r  a l t e r a t i o n  o f  t h i s  Agreement 

w i t h o u t  f i r s t  o b t a i n i n g  a p p r o v a l  o f  t h e  A d m i n i s t r a t o r  o f  t h e  

R u r a l  E l  ec t r i f  i c a  t i o n  Admin i  s e r a  t i o n .  

S E C T I O N  14 - S U B J E C T  T O  P O W E R  PLANT C O N S T R U C T I O N  A N D  O P E R A T I O N  
A G R E E M E N T  

1 4 . 1  T h i s  Agreement  i s  s u b j e c t  t o  any  and a l l  p r o v i s i o n s  

o f  t h e  p a r t i e s ’  Power P l a n t  C o n s t r u c t i o n  and O p e r a t i o n  Agreement  

w h i c h  r e l a t e  t o  j o i n t  u s e  f a c i l i t i e s .  

S E C T I O N  1 5  - A S S I G N M E N T  

1 5 . 1  T h i s  Agreement  s h a l l  be b i n d i n g  upon t h e  p a r t i e s  

h e r e t o ,  t h e i r  r e s p e c t i v e  s u c c e s s o r s  and  a s s i g n s .  P r o v i d e d  

however,  t h a t  t h i s  Agreement s h a l l  n o t  be a s s i g n e d  by  e i t h e r  

p a r t y  ( e x c e p t  f o r  a n  a s s i g n m e n t  by B i g  R i v e r s  t o  t h e  U n i t e d  

S t a t e s  o f  A m e r i c a )  w i t h o u t  t h e  w r i t t e n  c o n s e n t  o f  t h e  o t h e r  

p a r t y .  

S E C T I O N  16 - CONDITIONS P R E C E D E N T  

1 6 . 1  T h i s  Agreement i s  e n t e r e d  i n t o  s u b j e c t  t o  t h e  
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f o l l o w i n g  e x p r e s s  c o n d i t i o n s  p r e c e d e n t :  

( a )  T h a t  a l l  c o n d i t i o n s  p r e c e d e n t  r e c i t e d  i n  t h e  p a r t i e s '  

P o w e r  P l a n t  C o n s t r u c t i o n  and O p e r a t i o n  Agreement  s h a l l  have 

o c c u r r e d .  

S E C T I O N  1 7  - A U T H O R I T Y  T O  E X E C U T E  

17.1 T h i s  Agreement  i s  e x e c u t e d  by t h e  d u l y  a u t h o r i z e d  

o f f i c e r s  or r e p r e s e n t a t i v e s  o f  t h e  p a r t i e s  p u r s u a n t  t o  a u t h o r i t y  

g r a n t e d  t o  each o f  them by t h e  l a w f u l  a c t i o n  o f  t h e i r  r e s p e c t i v e  

o f f i c i a l  c o m m i s s i o n s  o r  b o a r d s .  

Execu ted  a t  Henderson,  K e n t u c k y  t h i s  2'7 day o f  Y 

19  $50. - 
C I T Y  OF HENDERSON, KENTUCKY 

ATTEST: 

( C i t y  S e a l )  

C I T Y  OF HENDERSON UTILITY C O M M I S S I O N  

A T T E S T :  
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B I G  R I V E R S  RIJRAL E L E C T R I C  
C O - O P E R A T I V E  C O R P O R A T I O N  

B Y  

A T T E S T :  

T h i s  inst rument  prepared  by: 

S u i t e  320 - Imperial  Building 
110 Third S t r e e t  
Henderson, Kentucky 42420 
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AMENDMENTS TO CONTRACTS 
AMONG CITY OF HENDERSON, KENTUCKY 

CITY O F  HENDERSON UTILITY C O M X I S S I O N  
AND BIG R,IVERS ELECTRIC CORPORlATION 

These Amendments  e n t e r e d , i n t o  a s  of May 1, 1 9 9 3  ( ' the "May I, 

11993 Aniendments") by and between C i t y  of Henderson, Kentucky, a 

municipal c o r p o r a t i o n  and c i t y  of the  second c l a s s  organized under 

the  l a x s  of .Kentucky,  of 222  F i r s t  Street ,  Hender san ,  XY 4 2 4 2 0 ,  

City of Henderson U t i l i t y  Commission, a p u b l i c  body p o l i t i c  and 

corporate organized  under Kentucky Revised S t a t u t e s  96 .520  and 

r e l a t e d  s t a t u t e s ,  of 1 0 0  F i f t h  Street ,  Henderson, XY 42420, t h e  

sa id  C i t y  and Commission being r e f e r r e d  t o  he re in  c o l l e c t i v e l y  as 

"Cityt1, and Big R ive r s  Elec t r ic  Corpora t ion ,  a r u r a l  e lectr ic  

cooperative c o r p o r a t i o n  organized under Chapter 279 of t h e  Kentucky 

'Eievised S t a t u t e s ,  P.O. Box 2 4 ,  2 0 1  Thi rd  Street ,  Henderson, XY 

4 2 4 2 0 ,  known as "Big Rivers"  h e r e i n .  

WITNESSETH : 

WHEREAS, t h e  p a r t i e s  he re to  a r e  par t ies  t o  a Power S a l e s  

Contract, a Power P l a n t  Construct ion and Operat ion Agreement and a 

J o i n t  F a c i l i t i e s  Agreement a l l  da t ed  A u g u s t  1, 1 9 7 0  and B i g  Rivers  

and C i t y  of Henderson U t i l i t y  Commission a r e  p a r t i e s  t o  a n  

Agreement For Transmission and Transformation Capacity dated A p r i l  

11, 1975,  t h e  Spa re  T r a n s f o r m e r  Agreement d a t e d  J u l y  11, 1 9 7 2 ,  t h e  

System Reserves Agreement dated January 1, 1 9 7 4 ,  t h e  Agreement of 

A p r i l  8 ,  1980 r e g a r d i n g  O&M and R&R Funds, and t h e  Agreement of 

February 15 ,  199  1 concerning Admin i s t r a t ive  and General c o s t s ,  a l l  

of such c o n t r a c t s  and agreements as amended being known h e r e i n  as 

I t h e  "Contracts" and incorpora ted  h e r e i n  by reference, and  
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WHEREAS, pursuant t o  t h e  C o n t r a c t s ,  a n d  t o  o rd inances  of t h e  

City of Henderson, Kentucky providing for t h e  s a l e  of i ts  e l ec t r i c  

revenue bonds,  an electrl ic g e n e r a t i n g  s t a t i o n  c o n s i s t i n g  of 

gene ra ' t i ng  Uni t s  1 and 2 ,  each described i n  t h e  C o n t r a c t s  a s  h a v i n g  

175-megawat-t capac i ty ,  and  r e J a t e d  f a c i l i t i e s  a l l  known h e r e i n  as  

"Sta t ion  Tfjorl, were cons t ruc ted  and a re  now owned by t h e  C i t y  of 

Henderson', Kentucky and operated under 'the Cont rac ts  w i t h  Big 

Rivers ,  and 

WHEREAS, 'City and B i g  Rivers have agreed t h a t  S t a t i o n  Two must 

be equipped w i t h  a Flue G a s  D e s u l f u r i z a t i o n  System (Wnown h e r e i n  

a s  t h e  I tS ta t ion  Two FGD System") t o  comply w i t h  t h e  1 9 9 0  Amendments 

t o  t h e  Clean A i r  A c t  ( A c i d  Rain A c t ) ,  and 

WHEREAS, c e r t a i n  f a c i l i t i e s  now owned by Big Rivers s u b j e c t  t o  

c e r t a i n  mortgage l i e n s ,  and used i n  o p e r a t i n g  t h e  FGD System of B i g  

Rivers '  Green Generating S t a t i o n ,  can be used j o i n t l y  by t h e  Green  

S t a t i o n  and by S t a t i o n  Two, t h u s  g r e a t l y  reducing  t h e  c o s t  of t h e  

S t a t i o n  Two FGD System, and 

WHEREAS, t h e  S t a t i o n  Two FGD System w i l l  r e q u i r e  f inanc ing  i n  

whole o r  i n  p a r t  by sale of emission allowances g ran ted  under the 

Acid Rain A c t ,  funds from t h e  S t a t i o n  Two Renewal and Replacement 

Fund and the S t a t i o n  Two Opera t ions  and Maintenance Fund, and 

revenues from the  r e s p e c t i v e  electric u t i l i t y  systems of t h e  

p a r t i e s  h e r e t o .  

NOW, THEREFORE, i n  order  t o  comply w i t h  the  A c i d  Rain A c t ,  and 

provide f o r  t h e  f inanc ing ,  c o n s t r u c t i o n ,  and ope ra t ion  of t h e  

S t a t i o n  Two FGD System a s  a p a r t  of S t a t i o n  Two, and i n  
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.covenanted a n d  agreed among t h e  p a r t i e s  h e r e t o  a s  follows: 

ALL CONTRACTS 

1. The t e r m s  of a l l  of t h e  Con t rac t s  e x c e p t  t h e  J o i . n t  

Facilities Agreement and t h e  Agreemen t  f o r  Transmission and 

Transformation Capacity s h a l l  t e rmina te  on -October 3 1 ,  2 0 0 3 ,  unless  

otherwi.se terminated,  o r  extended, as  her’ein provided, Unless 

otherwise terminated,  o r  extended, a s  h e r e i n  provided, t h e  Jo in t  

F a c i l i t i e s  Agreement s h a l l  t e r m i n a t e  i n  accordance ‘ w J t h  S e c t i o n  8 

of s a i d  Agreement, and the  Agreement f o r  Transmission and 

Transformation Capacity s h a l l  t e rmina te  i n  accordance w i t h  Sect ion 

7 . 2  of s a i d  Agreement. 

B i g  Rivers  s h a l l  have t h r e e  o p t i o n s  f o r  extending t h e  

terms of t he  Contracts ;  as amended, on t h e  s a m e  terms and 

condi t ions t h e r e o f ,  as fol lows:  

1.1 By w r i t t e n  n o t i c e  t o  C i ty  on or before  October 31,  

1998,  t o  extend t h e  terms f o r  t h e  ope ra t ing  l i f e  of S t a t i o n  TWO, 

t h e  operat ing l i f e  of which s h a l l  be cons idered  t o  cont inue  f o r  so 

long a s  Unit One and Unit  Two, o r  ei ther of them,  is opera ted ,  o r  

is capable of normal, cont inuous,  re l iab le  opera t ion  for t h e  

economically compet i t ive  product ion  of e l e c t r i c i t y ,  temporary 

I 

outages excepted. 

1.2 I f  Big R ive r s  does n o t  e x e r c i s e  t h e  op t ion  granted  

i n  subparagraph 1.1, by w r i t t e n  n o t i c e  t o  C i t y  on or b e f o r e  October 

3 1 ,  1 9 9 8 ,  Big Rivers  may extend t h e  t e r m s  f o r  f i v e  y e a r s  f r o m  

O c t o b e r  31, 2003 t o  October 3 1 ,  2 0 0 8 .  
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1.3 If B i g  R i v e r s  exerc i - ses  the o p t i o n  granted i n  1 . 2 ,  

by w r i t t e n  n o t i c e  t o  C i t y  on o r  b e f o r e  Oc tobe r  3 1 ,  2 0 0 3 ,  Big Rivers 

may e x t e n d  t h e  t e r m s  for a n  a d d i t i o n a l  f i v e  y e a r  t e r m  from Octobe r  

3 1 ,  2 0 0 8  t o  October  3 1 ,  2 0 1 3 .  

1 . 4  Notwithstanding any o the r  provision i n  t h e  

Contracts,  ( a ) " a l l  of them, excep t  t h e  J o i n t  F a c i l i t i e s  Agreement 

and t h e  Agreement f o r  Transmission and Transformation Capacity,  and 

any op t ions  f o r  t h e i r  renewal, s h a l l  t e rmina te  90 days a f te r  Big 

Rivers a l l o c a t i o n  of capac i ty  from C i t y ' s  S ta t ion '  Two s h a l l  be 

z e r o ,  and (b)  the  t e r m s  of all of t h e  Cont rac ts  s h a l l  be extended 

au tomat ica l ly  u n t i l  a l l  S t a t i o n  Two revenue bonds of t h e  C i ty  of 

Henderson which have been approved by B i g  Rivers  have been  p a i d .  

2. The Contract Year of a l l  of t h e  Cont rac ts  s h a l l  commence 

on June 1 and end on May 3 1  of  each year  t o  conform t o  C i ty ' s  

f i s c a l  y e a r ,  except  t h a t  t h e  Con t rac t  Year f o r  t h e  l a s t  year  of t h e  

Contracts  s h a l l  end on t h e  l a s t  day of t h e  term then i n  effect .  

3. The e f f e c t i v e  da t e  of these May 1, 1993 Amendments s h a l l  

be t h e  d a t e  fol lowing t h e i r  execu t ion  upon which t h e  l a s t  of a l l  

requi red  approvals  and c r e d i t o r s '  l i e n  subord ina t ions  o r  

accommodations s a t i s f a c t o r y  t o  t h e  p a r t i e s  hereof have been 

obtained,  i nc lud ing  approvals  of t h e  Rural  E l e c t r i f i c a t i o n  

Adminis t ra t ion,  t h e  Kentucky Publ ic  Service Commission, and any 

o the r  p u b l i c  r e g u l a t o r y  body whose approval  is requ i r ed ,  provided, 

however, t h a t  t h e  e f f e c t i v e  date s h a l l  then  be r e t r o a c t i v e  t o  

February 1, 1 9 9 3 .  

I 

4 .  Nothing herein con ta ined  s h a l l  c o n s t i t u t e  genera l  
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obligat ions of t h e  C i ty  of Henderson w i t h i n  Kentucky Cons t i t u t iona l  

res t r ic t ions  an such ob l iga t ions .  The o b l i g a t i o n s  h e r e i n  imposed 

on C i t y  o f  Hendeyson s h a l l  be borne e n t i r e l y  from revenues or o t h e r  

legally a v a i l a b l e  f u n d s  o f  C i t y ' s  e l e c t r i c  light and power s y s t e m .  

POWER SALES CONTRACT 

5.  THE POWER SALES CONTRACT O F  AUGUST 1 1 9 7  0 ,  AS  HERETOFORE 

AMENDED I S  FURTHER 'AMENDED A S  FOLbOWS : 

5-1' SECTION 2 . 2  IS "MENDED T O  READ AS FOLLOWS: 

S t a t i o n  TWO: c i t y ' s  3 5 0 - m e g a w a t t  genera t ing  s t a t i o n  (now 
r a t e d  a t  315 Mw n e t  s e n d  o u t  c a p a c i t y ) ,  l oca t ed  a t  a s i t e  
on Green River i n  Henderson County, Kentucky, and, t o  t h e  
e x t e n t  furnished and owned by C i t y , _  a11 a u x i l i a r y  
fac i l i t i es ,  j o i n t  u s e  f a c i l i t i e s  and r e l a t e d  f a c i l i t i e s ,  
a d d i t i o n s ,  expansions and improvements t h e r e t o ,  including 
the S t a t i o n  Two FGD System added t h e r e t o ,  and renewa l s  
and replacements , b u t  exc lud ing  t h e  C i ty  T r a p m i s s i o n  and 
Transformation F a c i l i t i e s  as he re in  de f ined ,  and 
exc luding  f a c i l i t i e s  f u r n i s h e d  and owned by B i g  Rivers.  
T h e  ownership and l o c a t i o n  of S t a t i o n  Two, and a u x i l i a r y ,  
j o i n t  u se  and r e l a t e d  f a c i l i t i e s  thereon as owned or  to 
b e  owned by City,  and those f u r n i s h e d  and owned o r  t o  be 
owned by B i g  Rivers are shown i n  Exhib i t s  1 and 2 hereto. 

5.2 SECTION 3,3 IS AMENDED TO READ AS FOLLOWS: 

T h e  c a p a c i t y  of t h e  S t a t i o n  Two which is s u r p l u s  t o  t h e  
C i t y ' s  needs w i l l  be a l l o t t e d  t o  B i g  Rivers  on t h e  basis 
o f  f ive yea r s  advance w r i t t e n  n o t i c e  from t h e  C i t y ,  and 
B i g  Rivers  s h a l l  have t h e  r i g h t  t o  r e c e i v e ,  and the 
o b l i g a t i o n  t o  t ake  and pay f o r  t h e  capac i ty  of S t a t i o n  
Two so  a l l o t t e d  t o  it i n  t h e  manner h e r e i n  provided. 
C i t y  may adjust its f i v e  y e a r  p r o j e c t i o n  of capac i ty  
needs i n  an amount n o t  I t o  exceed f i v e  (5)  megawatts i n  
any one c o n t r a c t  year .  Any c a p a c i t y  not  u t i l i z e d  by City 
may be used by B i g  R i v e r s .  The p r e s e n t  a l l o c a t i o n  of 
S t a t i o n  Two capac i ty  is 82.86% t o  B i g  Rivers  and 1 7 . 1 4 %  
t o  c i t y .  

5.3 SECTION 3.6 AS AMENDED BY AMENDMENT MJMBER ONE O F  

MARCH 2 ,  1971 IS AMENDED TO READ AS FOLLOWS: 

The T o t a l  Capacity of S t a t i o n  Two as r e f e r r e d  t o  he re in  
s h a l l  be t h e  average of t h e  t o t a l  conti.nuous n e t  send-out 
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c a p a b i l i t y  of a l l  g e n e r a t i n g  u n i t s  i n  S t a t i o n  Two. The 
p a r t i e s  ag ree  t h a t  t h e  p r e s e n t  t o t a l  c a p a c i t y  i s  315- 
megawatts. The p a r t i e s  recognize t h a t  S t a t i o n  Two 
c a p a c i t y  w i l l  he  ?educed by t h e  power r e q u i r e d  t o  o p e r a t e  
t h e  S t a t i o n  Two F G D  System. ' E i t h e r  p a r t y  .hereto may 
r e q u e s t  t e s t s  from t i m e  t o  t i m e  on t h i r t y  days p r i o r  
n o t i c e  t o  de te rmine  t h e  c u r r e n t  T o t a l  Capac i ty .  Such 
t e s t s  s h a l l  be of a t  l e a s t  twenty-four hour s  d u r a t i o n  
under a c t u a l  load  c a r r y i n g  c o n d i t i o n s ,  when t h e  equipment 
is opera ted  a t  ra ted  p r e s s u r e  and t empera tu re  w i t h  a l l  
z u x i l i a r y  equipment i n  s e r v i c e ,  and a t  a power f a c t o r  of 
approx ina te ly  n i n e t y  percent ( 9 0 % )  . T h e  measurement 'wil l  
be made a t  t h e  1.61 KV m e t e r i n g  p o i n t s  a t  t h e  S t a t i o n  Two 
S w i t c h  Yard. 

5.4 SECTION 3 .I 7 If3 AMEINDED TO READ AS FOLLOWS: 

The t o t a l  cont inuous  n e t  send-out c a p a b i l i t y  of any new 
u n i t  of S t a t i o n  Two s h a l l  be tested on or  before the adce 
of commercial o p e r a t i o n  t h e r e o f ,  and t h e  c a p a c i t y  a s  t h u s  
determined w i l l  remain t h e  e s t a b l i s h e d  T o t a l  Capaci ty  of 
such uni.t u n t i l  changed by tests r e q u e s t e d  by either 
p a r t y .  

5.5 SECTION 6 .2  IS ZLMENDED TO READ AS FOLLOWS: 

Capaci ty  charges  t o  B i g  Rivers  f o r  any Monthly B i l l i n g  
Pe r iod  s h a l l  be  t h e  s a m e  p ropor t ion  of t h e  T o t a l  Capaci ty  
c o s t s  of Stati .on Two f o r  such Monthly B i l l i n g  Per iod as 
B i g  Rivers  a l l o c a t i o n  of s u r p l u s  n e t  send-out c a p a c i t y  of 
S t a t i o n  Two d u r i n g  such  Monthly B i l l i n g  P e r i o d  bears t o  
t h e  t o t a l  n e t  send-out c a p a c i t y  of S t a t i o n  Two f o r  such 
Monthly B i l l i n g  Period as e s t a b l i s h e d  p u r s u a n t  t o  S e c t i o n  
3 of t h i s  Agreement. 

5.6 SECTION 6.6 IS AMEXDED BY ADDING SUBPARAGRAPH (dl 

THERETO AS FOLLOWS: 

The a d d i t i o n a l  payments described i n  t h i s  S e c t i o n  
6 . 6  and t h e  f o u r t e e n  and one-half c e n t s  p e r  month 
p e r  k i l o w a t t  of t he  T o t a l  Capaci ty  of S t a t i o n  Two 
charged t o  the C i t y  a s  described i n  S e c t i o n  1 3 . 6  of 
the Power P l a n t  Cons t ruc t ion  and Opera t ion  
Agreement between t h e  p a r t i e s  of August 1, 1970,  
s h a l l  bo th  t e r m i n a t e  on October 31 ,  2003,  d e s p i t e  
changes i n  t h e  terms of t h e  Con t rac t s .  

5.7 

AS FOLLOWS: 

THE FIRST SENTENCE OF SECTION 9 . 4  I8 AHENDED TO READ 
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A s  qu ick ly  as is reasonably  poss ib l e ,  b u t  i n  no e v e n t  
l a t e r  than  one hundred twenty ( 1 2 0 )  days a f t e r  t h e  end of 
each Contract  Y e a r  B i g  R ive r s  s h a l l  s u b m i t  t o  C i ty  a 
d e t a i l e d  s t a t q m e n t  of the a c t u a l  capac i ty  c o s t s  f o r  all 
Monthly  B i l l i n g  Pe r iods  of such C o n t r a c t  Year, based on 
t h e  annual a u d i t  of accounts  provided f o r  i n  Sec t ion  11. 

5.8 SECTION 1s IS AMENDED BY ADDING THERETO THE 

~, FOLLOWING : 

15.2 I n  a d d i t i o n  t o  and n o t  i n  s u b s t i t u t i o n  for t h e  
o the r  remedies CIS the  C i ty  provided under t h i s  
Agreement, o r  by o t h e r  l e g a l , '  e q u i t a b l e ,  o r  
a d m i n i s t r a t i v e  remedies, i f  Big Rivers  s h a l l  
d e f a u l t  i n  making any payment proper ly  owing under 
t h i s  Agreement and ( a )  such de fau l t  cont inues  f o r  
s i x t y  days fo l lowing  w r i t t e n  not ice  the reo f  by t h e  
Ci ty  t o  Big Rivers  o r  (b) i f  an Event of Defaul t  
occurs  under t h e  RESTRUCTURING AGREEMENT da ted  
August 31, 1987  among Big Rivers, t h e  United States 
of America, a c t i n g  through t h e  Adminis t ra tor  of 
Rural E l e c t r i f i c a t i o n  Administration, Manufacturers " 

Hanover T r u s t  Company and I r v i n g  Trus t  Company, and 
t h e i r  successo r s  and a s s i g n s  by reason of w h i c h  any 
o r  a l l  of t h e  c r e d i t o r s  t h e r e i n  descr ibed  d e c l a r e  
a l l  debts  -owing t o  one o r  more of such c r e d i t o r s  t o  
be due and payable ,  t h e  City may a t  any t i m e  
t h e r e a f t e r  have t h e  fo l lowing  add i t iona l  r i g h t s  and 
remedies: 

on 5 days p r i o r  w r i t t e n  not ice  t o  B i g  Rivers, 
C i ty  may, u n t i l  such de fau l t  i s  corrected, 
make sales t o  o t h e r s  of power genera ted  by 
S t a t i o n  Two and a l l o c a t e d  hereunder t o  B i g  
R i v e r s  ar,d s h a l l  c o l l e c t  t h e  proceeds from 
such sales and, s u b j e c t  t o  t h e  p rov i s ions"  of 
t h e  Bond Ordinance, s h a l l  apply t h e m  as a 
credit t o  c a p a c i t y  charges owing by Big R i v e r s  
t o  t h e  C i t y ,  t h e n  t o  payments t o  B i g  R i v e r s  on 
B i g  Rivers' c o s t  of operat ion and maintenance 
of S t a t i o n  Two, inc luding  its f u e l  and l i m e  
c o s t s  and any excess t o  Big Rivers  u n t i l  B i g  
R i v e r s '  payment d e f a u l t  is corrected. 

( 2 )  O n  t h i r t y  days w r i t t e n  not ice  by C i ty  t o  B i g  
R ive r s ,  and i f  Big Rivers d e f a u l t s  t o  Ci ty  
have n o t  been c o r r e c t e d ,  Ci ty  may t e rmina te  
a l l  c o n t r a c t s  w i t h  Big Rivers w i t h  r e s p e c t  t o  
s t a t i o n  Two a n d  assume immediate possess ion  
and o p e r a t i o n  of S t a t i o n  Two and sel l  and 
s u b j e c t  t o  t h e  c r e d i t i n g  procedure of 
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subparagraph (3), r e t a i n  t h e  proceeds of a l l  
s a l e s  of pawer genera ted  by S t a t i o n  Two 
t he rea f t e r ;  provided t h a t  no such sales s h a l l  
r e p l a c e  sales made by Big Rivers and/or its 
distkibution co-op m e m b e r s  under t h e n  exi .s t ing 
c o n t r a c t s .  

( 3 )  N o  rights exercised by City u n d e r  
subparagraphs (1) and ( 2 ) ,  or either of them, 
s h a l l  r e l i e v e  Big Rivers  of its cont inuing 
obl iga t i -ons  to pay t h a t  po r t ion  of the  debt  
service costs w h j c h  are a l l o c a t e d  to it when 
s u c h  r i g h t s  were first exe rc i sed  by Ci ty ,  
c r e d i t e d  i n  t h e  case of; s a l e s  under 
subparagraph.  (1) by. any revenues provided from 
t h e  sale  o f '  B i g  R ive r s  a l l o c a t e d  capac i ty  as 
provided in subparagraph (1) above, and 
c r e d i t e d  i n  t h e  case of sales under 
subparagraph ( 2 )  by any revenues received f r o m  
t h e  sale  of Big R ive r s  p r i o r  a l l o c a t i o n  i n  
excess of o p e r a t i o n  and maintenance c o s t s  of 
S t a t i o n  TWO, includi.ng f u e l  and l i m e  c o s t s .  

(4) I n  t he  exercise of i t s  r i g h t s  under t he  
preceding subparagraphs (1) and ( 2 )  , City  
s h a l l  have t h e  r i g h t  (a)  t o  use  Big Rivers 
t r ansmiss ion  system f o r  t r a n s m i t t i n g  power i n  
performance of o f f  system power sales made by 
c i t y  from S t a t i o n  Two a t  f a i r  market wheeling 
charges t h e n  p r e v a i l i n g  i n  Indiana and 
Kentucky and (b)  con t inue  t h e  use  of J o i n t  U s e  
Fac i l i t i e s  by bea r ing  t h e  costs thereof  
c a l c u l a t e d  according t o  the  J o i n t  F a c i l i t i e s  
Agreement. 

c i t y  s h a l l  make no sales under t h e  preceding 
subparagraph (1) on any t e r m  o r  condi t ion 
which would adverse ly  a f f e c t  t he  r i g h t s  o r  
s e c u r i t y  of h o l d e r s  of S t a t i o n  Two bonds, o r  
impai r  o r  adve r se ly  a f f e c t  t h e  e l i g i b i l i t y  f o r  
t a x  exemption of i n t e r e s t  on such bonds or, if 
n o t i f i e d  by B i g  R ive r s  p r i o r  t o  any agreement 
t o  make such  sales, adverse ly  a f f e c t  the  
r i g h t s ,  o r  s e c u r i t y  of ho lde r s  of notes of Big 
R i v e r s  s ecu red  by Big Rivers' i n t e r e s t  i n  t h e  
J o i n t  Use Fac i l i t i e s  o r  i n  t h e  R e i d  and Green  
S t a t i o n s .  C i t y  shall. g i v e  Big Rivers  w r i t t e n  
n o t i c e  f ive ( 5 )  b u s i n e s s  days p r i o r  t o  
e n t e r i n g  i n t o  any agreement f o r  such sales. 

15.3 I n  a d d i t i o n  t o ,  and n o t  i n  s u b s t i t u t i o n  f o r ,  t h e  
o t h e r  remedies of B i g  R ive r s  provided under  t h i s  
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Agreement, o r  by any o t h e r  l e g a l ,  e q u i t a b l e  o r  
a d m i n i s t r a t i v e  remedies, i f  C i t y  d e f a u l t s  i n  making 
any payments p r o p e r l y  owing under t h e  C o n t r a c t s  and 
such  d e f a u l t  c o n t i n u e s  f o r  60  days fo l lowing  
w r i t t e n  n o t i c e  t h e r e o f  by Big Rivers  t o  C i t y  Big 
Rivers may a t  any t i m e  t h e r e a f t e r ,  if a l l  S t a t i o n  
Two Revenue Bonds approved by Big R i v e r s  have been 
pa id ,  on 3 0  d a y s  w r i t t e n  n o t i c e  by Big R ive r s  t o  
Ci ty ,  and i f  C i t y ' s  d e f a u l t s  t o  Big R ive r s  have not  
been c o r r e c t e d ,  t h e n  Big R i v e r s  may t e r m i n a t e  all 
c o n t r a c t s  w i t h  C i t y  w i t h  r e s p e c t  t o  S t a t i o n  Two, i n  
sJhich event  B i g  Rivers  s h a l l  have t h e  cont inued 
r i g h t  t o  use  of J o i n t  U s e  F a c i l i t i e s  by paying  t h e  
capac i ty  c o s t s  t h e r e o f  c a l c u l a t e d ,  i n  accordance 
with t h e  J o i n t  . F a c i l i t i e s  Agreement. 

5.10 'SECTION 21-1 AS RENUMBERED TO 22.1 I N  THE MARCH 2, 

1 9 7 1  AMEmMENT I S  AMENDED AS P R O V I D E D  I N  S E C T I O N  1 OF THE MAY 1, 

1993 2bfENDMENTS . 
POWER PLANT CONSTRUCTION AMD OPERATION AGREEKENT 

6. THE POWER P " T  C O N S T R U C T I O N  AND OPERATION 'AGREEMENT OF 

AUGUST 1, 1970, AS AMENDED, I S  F U R T H E R  AMENDED AS POLLOI?S: 

6.1 S E C T I O N  1.3 I S  AMENDED BY ADDING THERETO THE 

FOLLOWING: 

such I n t e r c o n n e c t i o n  Agreement w a s  supplemented and 
amended by an Amended Agreement dated October 1 3 ,  1 9 8 1  
and by a "FIRST AMENDMENTi1 d a t e d  January 1 0 ,  1989 which 
a re  i n  e f f e c t .  

6.2 S E C T I O N  4 I S  AMENDED BY ADDING THE FOLLOWING: 

4.5 C i t y ,  wi th  t h e  a p p r o v a l  of B i g  R i v e r s ,  has en te red  
i n t o  a C o n t r a c t  dated February 5 ,  1 9 9 3  with 
Wheelabrator A i r  P o l l u t i o n  Cont ro l  Inc .  f o r  t h e  
c o n s t r u c t i o n  and i n s t a l l a t i o n  of a p o r t i o n  of t h e  
S t a t i o n  Two FGD System. C i t y  w i l l  e n t e r  i n t o  such 
f u r t h e r  c o n t r a c t s  as are necessa ry ,  and as a r e  
approved by B i g  Rivers which approval  s h a l l  no t  be 
unreasonably w i t h h e l d ,  t o  complete t h e  des ign ,  
c o n s t r u c t i o n ,  i n s t a l l a t i o n  and o p e r a t i o n  of t h e  
S t a t i o n  Two System. C i t y  and B i g  Rivers  shaLl  each 
immediately s e e k  such p e r m i t s  and approva l s  a s  a r e  
r e q u i r e d  of each of them. 
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4 . 6  B i g  R i v e r s  s h a l l  p rov ide  one engineer ing  
r e p r e s e n t a t i v e  and one clerk t o  work  w i t h  t h e  
eng inee r ing  f i r m  employed by t h e  C i ty  as t h e  
owner 's  r e p ' r e s e n t a t i v e  on t h e  S t a t i o n  Two FGD 
System p r o j e c t .  C i t y  w i l l  p r o v i d e  one  
r e p r e s e n t a t i v e  a l r e a d y  a s s i g n e d  t o  S t a t i o n  Two. 
T h e  cost of these three r e p r e s e n t a t i v e s ,  i n c l u d i n g  
s a l a r i e s ,  b e n e f i t s  and out-of-pocket  expenses ,  
shall be cons idered  c a p i t a l  c o s t s  of t h e  p r o j e c t .  

4'.7 All proceeds  f r o m  t h e  s a l e  of SO2 allowances 
-allocated t o  S t a t i o n  Two; f r o m  wha.tsoever s o u r c e ,  
i n  e x c e s s  of t h o s e  needed f o r  S t a t i o n  Two ope ra t ion  
s h a l l  be d iv ided  between C i t y  and Big Rivers  i n  t h e  
p ropor t ionS  of! 17 .14% t o  C i t y  and 82 .86% t o  B i g  
R i v e r s .  The s a l e  of a l l  S t a t i o n  'Two allowances 
s h a l l  be approved by t h e  C i t y  and B i g  Rivers .  

4 . 8  U n t i l  such t i m e  as a sum e q u a l  t o  t h e  n e t  proceeds 
of the  sa le  of S t a t i o n  Two SO2 a l lowances  h a s  been 
Fai.d on t h e  c o s t s  of t h e  S t a t i o n  Two FGD System, 
t h e  p a r t i e s  h e r e t o  s h a l l  bear such  scrubber  costs 
i n  t h e  p r o p o r t i o n s  o f  1 7 . 1 4 %  t o  t h e  C i t y  and 82.86% 
t o  B i g  R i v e r s .  T h e r e a f t e r  c o s t s  of t h e  S t a t i o n  Two 
FGD System s h a l l  be borne i n  t h e  propor t ion  of 
c a p a c i t y  a l l o c a t i o n  e s t a b l i s h e d  under  Sec t ion  5 .2  
of t h e  May' 1, 1 9 9 3  Amendments. 

4.9 Except as o the rwise  agreed by the p a r t i e s ,  a l l  
i n v o i c e s  f o r  t h e  d e s i g n ,  c o n s t r u c t i o n  and 
i n s t a l l a t i o n  of t he  S t a t i o n  Two FGD System s h a l l  be 
i s s u e d  t o  C i t y  and p a i d  by C i t y  p u r s u a n t  t o  S e c t i o n  
4 . 1 1  h e r e o f .  C i t y  s h a l l  b i l l  B i g  Rivers  monthly 
f o r  its share of such  c o s t s  as determined by 
S e c t i o n  4 . 8  hereof and B i g  R i v e r s  s h a l l  pay such 
share pur suan t  t o  Sec t ion  4 . 1 0  h e r e o f -  

4-10 B i g  R i v e r s  s h a l l  pay t h e  amounts b i l l e d  t o  it by 
C i t y  under  S e c t i o n  4 . 9  hereof t o  t h e  Trus tee  from 
t i m e  t o  t i m e  i n  s u f f i c i e n t  amounts t o  s a t i s f y  
p r o g r e s s  payments r e q u i r e d  on c o n t r a c t s  executed by 
C i t y  f o r  t h e  d e s i g n ,  c o n s t r u c t i o n  and i n s t a l l a t i o n  
of sa id  FGD System. C i t y ' s  remain ing  p o r t i o n  of 
t h e  c o s t s  f o r  t h e  S t a t i o n  Two FGD System sha l l  be 
p a i d  by C i t y  from t i m e  t o  t i m e  i n  s u f f i c i e n t  
amounts t o  s a t i s f y  p r o g r e s s  payments r equ i r ed  on 
s a i d  c o n t r a c t s .  

4 . 1 1  C i t y  s h a l l  i n s t r u c t  t h e  T r u s t e e  t o  r e m i t  all sums 
p a i d  under S e c t i o n  4 . 1 0  he reo f  f o r  t h e  d e s i g n ,  
cons t ruc t i . on ,  and  i n s t a l l a t i o n  of t h e  S t a t i o n  Two 
FGD System t o  C i t y  f o r  d e p o s i t  i r , t o  t h e  S t a t i o n  Two 
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account i n  t h e  Renewals and Replacement Fund, out 
of which C i t y  s h a l l  t i m e l y  pay a l l .  c o s t s  due  on the 
S ta t ion  Two FGD System. 

JOINT FACILITIES AGREEMENT 

7.1 SECTION 3 - 1  IS AMENDED BY Ai3DING THE FOLLOWING: 

3 . 1  (a) B i g  Rivers has here tofore  a l l o c a t e d  f o r  t h e  
cont inuing j o i n t  use  of t h e  pa r t i ' e s  t h e  f a c i l i t i e s  
l i s ted  on E x h i b i t  1, Page 2 r *  P a r t  C h e r e t o .  

7.2 SECTION 3 . 2  16 AMENDED BY ADDING THE FOLLOWING AT 

THE END THEREOF: 

The a u x i l i a r y  fac i l i t i es  which C i t y  has previously 
a l l o c a t e d  f o r  t he  j o i n t  u s e  of t h e  p a r t i e s  a r e  
' l i s t e d  i n  E x h i b i t  1, Pages I and 2 ,  P a r t  B. 

7.3 NEW SUBPARAGRAPHS SHALL BE ADDED T O  S E C T I O N  3 A8 

FOLLOWS : 

3 . 3  Big Rivers  w i l l  a l l o c a t e  for t h e  con t inu ing  j o i n t  
use of t h e  p a r t i e s  i n  the opera t ion  of . t he i r  
r e spec t ive  g e n e r a t i n g  s t a t i o n s  (Big R i v e r s  Green 
S t a t i o n  and C i t y ' s  S t a t ion  Two) t hose  Green S ta t ion  
FGD System F a c i l i t i e s  described i n  E x h i b i t  1, Page 
3 ,  P a r t  C h e r e t o .  For such use ,  Big R ive r s  s h a l l  
be pa id  by City a prora ted  s h a r e  of t h e  annual 
ca r ry ing  costs, ca l cu la t ed  as: 

S t a t i o n  Two n e t  capacitv 
S t a t i o n  Two plus Green S t a t i o n  n e t  c a p a c i t i e s  

C u r r e n t l y  315 MY 
755 M w  

t i m e s  t h e  n e t  book value of t h o s e  f ac i l i t i e s  as of  
D e c e m b e r  3 1 ,  1 9 9 4 ,  i .e .  $ 2 1 , 6 7 5 , 6 0 1 . 3 2 ,  f u r t h e r  
m u l t i p l i e d  by a c a p i t a l  ca r ry ing  cha rge  r a t e  of 
11.5 pe rcen t .  

C i t y ' s  payment t o  Big Rivers s h a l l  be included a s  a 
cost under Paragraph (4,) of Sec t ion  6 . 3  of t h e  
Power S a l e s  Con t rac t  between t h e  p a r t i e - .  

3 . 4  T h e  c o s t s  of ope ra t ing  a n d  main ta in ing  t h e  FGD 
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J o i n t  F a c i l i t i e s  descr ibed i n  E x h i b i t  1, Page 3 ,  
P a r t s  B and C h e r e t o ,  and t h e  c o s t  of s l u d g e  . 
s t a c k o u t  and d i s p o s a l  ( i n c l u d i n g  haulage and 
d e p o s i t  . i n  a p p r o p r i a t e  l a n d f i l l s )  t n e r e f r o m ,  s h a l l  
be a l l o c a t e d  t o  t h e  Green S t a t i o n  and .Stat ion Two 
( excep t  for t h e  c o s t  of coal and l i m e  w h i c h  s h a l l  

’ be provided by each p a r t y  for i t s  own u s e )  i n  t h e  
p ropor r ions  i n  wh ich  t h e  s t a t i o n s  put sulfur 
through t h e  Green and S t a t i o n  Two F G D  systems, 
based upon t h e  tonnage of lime and coal  and t h e  
s u l f u r  and BTU c o n t e n t  o f - t h e  c o a l ,  and c a l c u l a t e d  ’ ,  

a s  shown i.n t h e  fo l lowing  example: 

1 REAGENT  PREPARATION^ 

1) A s s u m e  l i m e ,  power, ‘main tenance  and  l abor  c o s t s  . =  
$10,000,000/yr. 

2 )  From a d d i t i v e  f eed  f lowmeters  - 7 0 , 0 0 0  Tons P e r  Year 
(TPY) of l i m e  w e n t  t o  Green a b s o r b e r s  and  4 5 , 0 0 0  TPY w e n t  t o  
S ta t ion  WO a b s o r b e r s .  

3 )  The S t a t i o n  Two p o r t i o n  of t h e  “ r e a g e n t  prep“  O&M c o s t s :  

$10 ,000 ,000  x [ 4 5 , 0 0 0  1 = $3 , 913 , OOO/yr 
[ 7 0 , 0 0 0  + 4 5 , 0 0 0 1  

4 )  Assume BREC c o a l  t o  S t a t i o n  Two is 4 %  s u l f u r  and 1 1 , 2 0 0  . 

B T U / l b .  HMPL c o a l  t o  S t a t i o n  Two is 2 . 6 %  s u l f u r  and 1 2 , 0 0 0  BTU/lb. 

- 4 ( 1 9 , 5 0 0 ) -  = 6 . 9 6  lb. S02/mmBTU 
11. , 2 0 0  

12,000 

I 

2 . 6  (19,5001-  = 4 . 2 2  lbs .  S02/mmBTU 

Where 1 9 , 5 0 0  i s  t h e  convers ion  f a c t o r  f o r  2 l b s .  of SO2 p e r  l b .  of 
sulfur, assuming 97.5% of t h e  s u l f u r  i n  t h e  c o a l  is captured  i n  the 
flue gas s t ream-  

5 )  The fnyTpL p o r t i o n  of S t a t i o f i  Two “ r e a g e n t  prep” 0 & M 
would be: 

$ 3 , 9 1 3 , 0 0 0  x ( 4 . 2 2 )  x (HMPL coal BTU burn) 1 
( ( 4 . 2 2 )  x (HMPL coal BTU burn) + (6.96) x (BREC coal BTU b u r n ) ]  

The l d a g e n t  p r e p a r a t i o n  f a c i l i t i e s  and t h e  waste t r e a t m e n t  
f a c i l i t i e s  a re  l o c a t e d  i n  s e p a r a t e  a r e a s .  
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if f a r  example: t he  WMPL c o a l  
the BREC coal 

t h e n  t h e  HMPL po r t ion  .comes, to 

WASTE 

BTU burn were: 
BTU burn w e r e :  

2 , 9 7 7 , 5 5 5  x l o 6  
11,143,418 x l o 6  

$546,20O/yr. 

TREATMENT 

The "waste treatment:" a r e a  power, maintenance a n d  l abor  costs 
and t h e  sc rubber  sludge d i s p o s a l  and s to rage  c o s t s  would be s p l i t  
s i m i l a r l y ,  except  t h a t  Green and KMPL bleed flowmeters would be 
used  t o  c a l c u l a t e  TPU of was te  t o  be t r e a t e d  and s t o r e d .  The TPY , 

of waste 

7 . 4  

FOXLOWS : 

7.5 

5.1 

t r e a t e d  would -be used i n  s t e p  (-2) .. ins tead-  of TPY l i m e .  

TEE SECOND SENTENCE OF SECTION 4.1 LS AMENDED TO READ AS 

. .. 

T i t l e  t o  those j o i n t  u se  f a c i l i t i e s  o r  p o r t i o n s  t h e r e o f .  
provided by B i g  R ive r s ,  including t h e  FGD J o i n t  
F a c i l i t i e s ,  w i l l  r e m a i n  i n  B i g  Rivers ,  and a l l  such 
f a c i l i . t i e s  w i l l  be  c l e a r l y  and permanently marked a s  t h e  
property of Big R i v e r s .  

SECTION 5.1 IS X E N D E D  T O  READ AS FOLLOWS:, 

T h e  c o s t s  of p rov id ing  C i t y ' s  j o i n t  u s e  f a c i l i t i e s  and of 
modifying Big R i v e r s '  j a i n t  use  f a c i l i t i e s  ( o t h e r  t h a n  
t h e  FGD Scrubber f a c i l i t i e s )  a s  provided h e r e i n  have been 
paid ou t  of t h e  proceeds of t h e  S t a t i o n  Two Bonds. The  
c o s t  of modifying t h e  J o i n t  U s e  F a c i l i t i e s  described i n  
Exhib i t  1, Page 3 ,  P a r t s  B & C f o r  use by B i g  R i v e r s '  
Green S t a t i o n  and t h e  City's S t a t i o n  Two s h a l l  be 
a l l o c a t e d  t o  S t a t i o n  Two. T h e  c o s t  of a d d i t i o n a l  
modi f ica t ions  s h a l l  be a l l o c a t e d  between Big Rivers '  
Green S t a t i o n  and t h e  C i ty ' s  S t a t i o n  Two us ing  t h e  
methodology provided i n  S e c t i o n  13 .8  of t h e  Power P l a n t  
Construct ion and Operat ion Agreement.  The  amounts so  
a l l o c a t e d  t o  C i t y ' s  S t a t i o n  Two s h a l l  be f u r t h e r  
a l l o c a t e d  between B i g  Rivers  and Ci ty  i n  t h e  p ropor t ion  
of capac i ty  a l l o c a t i o n  establ i .shed under Sec t ion  5 .2  of 
t h e  May 1, 1 9 9 3  Amendments. Sub jec t  t o  t h e  provisians of 
Sec t ions  3 . 3  and 3.4 of t h i s  Agreement, t h e  c o s t s  of 
ope ra t ing ,  ma in ta in ing ,  r e p a i r i n g ,  renewing, r e p l a c i n g ,  
a n d  adding t o  such  j o i n t  use  f a c i l i t i e s  s h a l l  be 
a l l o c a t e d  t o  t h e  p a r t i e s '  r e s p e c t i v e  gene ra t ing  s t a t i o n s  
as provided i n  S e c t i o n  1 3  of t h e  p a r t i e s '  Power P l a n t  
Construct ion and Operat ion Agreement .  

STATION TWO DECOMMISSIONING COSTS 

8 .  I f  Big Rivers  e x e r c i s e s  its opt ion  under Sec t ion  1.1 of 
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t h e  May 1, 1 9 9 3  Amendments t o  e x t e n d  t h e  l i f e  of t h e  Contracts f o r  

t h e  o p e r a t i n g  l i f e  of S t a t i o n  Two, a s  h e r e t o f o r e  d e f i n e d ,  t h e  
' 

p a r t i e s  shall1 b e a r  decommiss ioning  COSTS of S t a t i o n  Two i n  t h e  

p r o p o r t i o n s  i n  w h i c h  t h e y  shared c a p a c i t y  c o s t s  d u r i n g  t h e  l i f e  of 

Station Two. 

I N  TESTIMONY WHEREOF, t h e  p a r t i e s  h e r e t o  have  e x e c u t e d  t h i s  

Agreement .  i n  m u l t i p l e  c o u n t e r p a r t s  as o f * '  t h e  d a t e  f i r s t  h e r e i n  

w r i t t e n .  

T h i s  .I d. @ day of J u n e ,  1993.  _-- 
C I T Y  OF HENDERSON, KENTUCXY 

C I T Y  O F  HENDERSON IJTILITY COMMISSION 

BIG RIVERS ELECTRIC CORPORATION 

BY 
Morton Henshaw, P r e s i d e n t  

ATTEST: 
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EXISTING HMP&L STATION TWO FACILITIES 
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14. 
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A11 S t a t i o n  Two f a c i l i t i e s  l oca t ed  on Ci ty  property a r e  owned by the  
City of Henderson U t i l i t y  Commission except  t h e  BTG control  board f o r  
Big Rivers '  Reid U n i t  1. This  proper ty  is i nd ica t ed  a s  a reas  A and B 
on  Exhibit  2 .  The Reid con t ro l  board i s  now loca ted  i n  the  S t a t i o n  TWO 
control room. The S t a t i o n  Two f a c i l i t i e s  a re :  

Two Cool i n g  Towers , Ecodyne Model 670-2-71011, S/N E-70-12783 and 

Four .Circulat ing Water Pumps, Byron Jackson Model 57RXM S/N 711-C-1621, 
711-C-1622, 711-C-1623, 'and 711-C-1624 
One Turbine 8 u i l d i n g  i n c l u d i n g  'Control Room, Switchgear, Fans, Pumps, 
Motors Coal Pu7 v e r i  zers and Other  P l  ant Auxi 1 i a r y  Equipment. 
Two Steam Generators ,  R i l e y  S toke r ,  National Board Nos. 2292 ( repair  no. 
390) and 2379, S/N 3576 and 3675. 
Two Turbine Genera tors  , One General E l  e c t r i  c S/N 178863, One Westi nghouse 
S /N 13A433 11/43321 
Two E l  e c t r o s t a t i  c P r e c i p i t a t o r s ,  Research Cot t re l  1 , Model No. BllLC5ZF9X30 
One Chimney, 350 f e e t  t a l l y  concre te  s h e l l  w i t h  brick l i n e r ,  s e rv ing  both 
uni ts  

Jo in t  Use F a c i l i t i e s  Provided By and  Owned By the C i t y  B u t  Located on 
B i g  Rivers '  Proper ty .  

E-70-12784 

Barge Mooring Cells Nos. IN, ZN, 3N, 4Ny IS,  2S, 3s and 4s as shown on 
Burns & Roe Drawing No. 04-3280-53200 
One Coal Barge Unl oade r  , McDowell We1 lman, 1000 net t o n / h r  capac i ty  
E i g h t  Coal Conveyors 1, 2 ,  3 A ,  38, 4A, 4l3, 58 and 6E, as  shown on a t tached  
Exhibit  2 
One Reclaim Hopper w h i c h  f e e d s  coal conveyors 4A and 4B 
One Crusher House f e d  by conveyor No. 1 
One Tugboat - The "Will iam Newman" 37 f e e t  long,  21.27 gross  t o n s ,  14.0 n e t  
t o n s ,  coastguard c a p a c i t y  350 HP 
One Water Treatment P l a n t  W i t h  Demineralizer Building and a s soc ia t ed  
equipment 
One 50,000 Gallon Capac i ty  Fuel Oil S torage  Tank & D i s t r i b u t i o n  System 
One Flyash S i l o ,  Sump & System Components  
One Prefab Metal Warehouse a d j a c e n t  t o  Fly Ash  S i l o  
Coal Handling Equipment A s  L is ted  In Continuous Property Records 
One Lot of Ma te r i a l s  & Spare  Par ts  i n  Big Rivers Warehouse No. 15 as 
defined by inventory  c o n t r o l  r eco rds  
One Ash Pond and E f f l u e n t  Lines 
Circulat ing Water L ines  a s  shown on a t tached  Exhib i t  2 
Sta t ion  Two A s h  Pond Dredgings i n  Green S t a t i o n  Sludge Disposal Landfi 11 
adjacent t o  Green River  south  o f  Green S t a t i o n  
Four 161KV O i  1 Ci rcui t Breakers  General E l e c t r i c ,  S/N 0139A7206208, 
0139A7206209, 0139A7206212, 0139A7206213, l oca t ed  in  P l  ant Swi tchyard .  
Two Step-up Transformers ,  McGraw Edison, S/N C-04280-5-1, C-04280-5-2, 
1 ocated i n  P l  ant  S w i  t chya rd .  
Two Auxiliary Transformers ,  Westinghouse, S/N RCP 37261, RCP 37262, l o c a t e d  
i n P1 ant S w i  t chyard .  
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PART C. 

2. 
3 .  
'4. 

5 .  
6 .  
7.  

a. 
9. 

PART D. 

1. 
2. 

3 .. 

4 .  

5. 

6 .  

One Exci t a t i  on Transformer , General E l  e c t r i  c , S/N D-597562, 1 ocated i n 
P 1  a n t  Swi tchyard.  
Qne L o t  of Line Terminal S t h c t u r e s ,  B U S ,  Relay Panels ,  Etc.,.  loca ted  i n  
Plant  Switchyard as shown on a t t a c h e d  Exh ib i t  2 

J o i n t  Use F a c i l i t i e s  Owned by B i g  Rivers  and loca ted  on B i g  Rivers 
P roper t y 

Reid Intake S t r u c t u r e ,  Two Pumps, and C i r c u l a t i n g  Water System t a  se rve  
Reid Unit 1 
Coal System Crusher Tower s u p p l i e d  by coal conveyors 4A and 48 
.Coal Conveyors Number 5 A  and 6A as shown on a t t a c h e d  Exhibi t  2 
Plant Entrance Roads from highways 2096 and 2097 and Two Concrete Block 
Guariihouses 
Rei d Office Bui 1 d ing  and Maintenance Shop 
Reid Grounding Transformer Eas t e rn  S/N PMR427988 
Sewage Treatment F a c i l i t y  f o r  Reid,  Green and HMP&L S ta t ion  Two power 
plants 
Fire Water System f o r  Reid S t a t i o n  
Switchyard Control House f o r  Breaker Cont ro ls  a s  shown on at tached 
Exhib i t  2 

Other F a c i l i t i e s  Owned by t h e  C i t y  of Henderson U t i l i t y  Commission B u t  
Not C las s i f i ed  a s  J o i n t  Use F a c i l i t i e s ,  a po r t ion  o r  a l l  of which i s  
l oca t ed  o n  Big  Rivers  p r o p e r t y  

One 161KV Line from Reid EHV S u b s t a t i o n  t o  C i t y  Substat ion NQ. 4. 
One Line Terminal Bay and Assoc ia t ed  Equipment i n  Reid EHV Substat ion f o r  
C i t y  161KW Line t o  C i t y  S u b s t a t i o n  No. 4 .  
F i f t y  Percent  (50%) Ownership of  161/69 KV Transformer G 1 ,  Westinghouse, 
S/N RLP 15941) a t  Henderson County Subs ta t ion ,  and re1 a ted  subs t a t i  on 
faci 1 i t i  e s  . 
Ten Percent  (10%) Ownersh ip  of  Big Rivers  161KW Line from Sta t ion  Two 
Switchyard t o  Henderson County Subs ta t ion .  
Forty Percent  (40%) Ownership o f  Spare  S t e p  Up Transformer (General 
E l e c t r i c  S/N K 547026) & Railcar (No. BREX 242). 
One 69KV Transmission Line from plant  switchyard t o  Ci ty  Substat ion No. 2 
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PROPOSED HMP&L STATION TWO 
FACILITIES FOR FGD SCRUBBER SYSTEM 

Sta t ion  Two FGD F a c i l i t i e s  To Be Owned by City of Henderson on Big Rivers  
Property 

S i l o s  2Cl & 2C2 
Two Additive Feed Systems; .  S t a t i o n  Two 
Rack 
Two Bleed Slur ry  Systems t o  Big Rivers  
System Including P ipe ,  P i p e  Rack & Spl 
Two New Thickener Return Water Tanks & 
One New F i l t r a t e  Surge Tank and Contra 

FGD System Chimney, 350' T a l l  
Two Wheel ab ra to r  Absorber Modul e s ,  Rui  7 d i n g  & Associ a ted Equi pment 
Two Booster Fans 
Auxiliary Building as  shown on a t tached  Exhibi t  2 containing Controls  and 
E lec t r i ca l  Equ ipmen t ,  Maintenance,  Locker and Shower Faci 1 i t i  e s  
One Sta t ion  Two S l a k e r  B u i l d i n g  Enclosing Three Slaking Tanks & E q u i p m e n t  
One S ta t i an  Two A d d i t i v e  Hold Tank 
Two Lime Feed Conveyors f rom Big Rivers '  Green S t a t i o n  Lime Storage 

Scrubber System Includes Pipe & P i p e  

Green S t a t i o n  *Primary Dewaterfng 
t t e r  Boxes 
Control s 
S 

One E lec t r i ca l  Power Supply  f o r  FGD System, w i t h  redundant feeds inc luding  
power t ransformer,  bus work,  r e l a y  panels and metering equipment 

FGD J o j n t  Use F a c i l i t i e s  To Be Owned by C i t y  of Henderson on Big Rivers  
Property 

Two Lime Slaking Water Pumps and Lines t o  Slaking B u i l d i n g  
Two Pug Mill Mixers (Lis ted Manufacturer and S e r i a l  Nos. when known) 
One Vacuum Fi 1 t e r  and A s s o c i a t e d  Equipment Including B u i  1 ding Expansion as  
shown on a t tached  Exhi b i t  2 
Two New Thickener Underflow Lines and Two Flow Monitors 
Two Control Systems on Big R ive r s '  Green S ta t ion  Thickener Return Wate-r 
Tanks 

E k i s t i n g  F a c i l i t i e s  Owned By B i g  Rivers  E l e c t r i c  For Green S ta t ion  FGD 
System As Shown On At tached  Exh ib i t  2 Which Will Be J o i n t l y  Used By Green 
S ta t ion  and HMP&L S t a t i o n  Two And Which Are Located On Big Rivers Proper ty  

One Lime Barge Unloader,  Dram Wellman 200/400 Net Ton/Hr Capacity For 
Lime, 1500 Net Ton/Hr C a p a c i t y  For Coal 
One Lime Conveyor L1  and T r a n s f e r  Tower As Shown On E x h i b i t  2 
Two Lime S i los :  
Conveyors: 2CW-LFC7 2CE-LFC, 2Cl-SC, 2C2-SC, 1CW-LFC, 1CE-LFC 
Four  Thickeners f o r  Primary Dewatering o f  Bleed S lu r ry :  l A ,  16, 2 A ,  2B, 
Including Tunnels,  Pumps,  and  Ven t i l a t ion  Systems 
One Secondary Dewatering System and S1 udge Stackout  System, Including Sol i d  
Waste Building and Sludge  S t a c k o u t  Area as  Shown on Exhibi t  2; Three Vacuum 
F i l t e r s  w i t h  Feed Systems: FL-lA,  FL-15, FL-1C; Eleven F i l t e r  Cake 
Conveyors and Radial S t a c k e r s :  C O - l A ,  C O - l B ,  C O - l C ,  CO-2A, CO-2B, CO-3A, 
CO-36, CO-6A, CO-fiB, CO-7A, CO-78; and Four Fly-Ash Screw Conveyors 
Two Ash S i l o s  and Pneumatic Trans fe r  System 
Two Green S ta t ion  River  Water C l a r i f i e r s :  ,CL-101 and CL-102, w i t h  Three 
Slaker  Water Pumps: lA, 1 B  and 2A 
One Sol id  Waste Loader,  Hitachi S/N 171-0373 
One Sludge Haul Road and Two T r u c k  Scales 

2C1 and 2CZ As Shown On E x h i b i t  2, and Six Lime Screw 
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CKY 
OMMISSION 

AND BIG RIVERS ELECTRIC CORPORATION 

These Amendments entered into and effective as o f,T%& 1998 (the “1998 

Amendments”) by and between City of Henderson, Kentucky, a municipal corporation and City of 

the third class organized under the laws of the Commonwealth of Kentucky, of 222 First Street, 

Henderson, KY 42420, City of Henderson Utility Commission, a public body politic and 

corporate organized under Kentucky Revised Statutes 96.520 and related statutes, of 100 Fifth 

Street, Henderson, KY 42420, the said City and Commission being referred to herein collectively 

as “City,” and Big Rivers Electric Corporation, a rural electric cooperative corporation organized 

under Chapter 279 of the Kentucky Revised Statutes, P.O. Box 24,201 Third Street, Henderson, 

KY 42420, known as “Big Rivers” herein. 

WITNESSE7TI: 

WHEREAS, the parties hereto are parties to a Power Sales Contract, a Power Plant 

Construction and Operation Agreement and a Joint Facilities Agreement all dated August 1, 1970 

and Big Rivers and City of Henderson Utility Commission are parties to an Agreement for 

Transmission and Transformation Capacity dated April 11, 1975, the Spare Transformer 

Agreement dated July 11, 1972, the Systems Reserves Agreement dated January 1, 1974, the 

Agreement of April 8, 1980 regarding O&M and R&R Funds, and the Agreement of February 15, 

1991 concerning Administrative and General Costs, and Amendments to such contracts dated 

May 1, 1993, all of such contracts and agreements as amended being known herein as the 

“Contracts” and incorporated herein by reference, and 
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WHEREAS, pursuant to the Contracts, and to ordinances of the City of Henderson, 

Kentucky providing for the sale of its electric revenue bonds, an electric generating station 

consisting of generating Units 1 and 2, each described in the Contracts as having a 175-megawatt 

capacity, and related facilities all known herein as “Station TWO,” were constructed and are now 

owned by the City of Henderson and operated by Big Rivers under the Contracts with Big Rivers, 

and 

WHEREAS, City and Big Rivers now seek to amend the Contracts to reflect new 

understandings between the parties regarding the Contracts and the business relationship between 

City and Big Rivers. 

NOW THEREFORE, in consideration of the mutual covenants herein contained, it is 

covenanted and agreed among the parties hereto as follows: 

ALL CONTRACTS 

I I The t e r n  of all the Contracts except the Joint Facilities Agreement shall be 

extended for the operating life of Station Two, the operating Iife of which shall be considered to 

continue for so long as Unit 1 and Unit 2, or either of them, is operated, or is capable of normal, 

continuous, reliable operation for the economically competitive production of electricity, 

temporary outages excepted. Notwithstanding any other provision in the Contracts, all of the 

Contracts, except the Joint Facilities Agreement and the System Reserves Agreement, shall 

terminate 90 days after Big Rivers’ allocation of capacity tiam City’s Station Two shall be zero; 

provided, however, that the terms of all the Contracts shall be extended until all Station Two 

bonds of the City of Henderson which have been approved by Big Rivers have been paid. 

Notwithstanding the above, the Joint Facilities Agreement shall terminate in accordance with 
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Section 8 of said Agreement. This section expressly replaces the provisions of Section 1 of the 

May 1993 Amendments in their entirety. 

2. The effective date of these 1998 Amendments shall be the date fallowing their 

execution upon which the last of the following approvals of the 1998 Amendments is obtained: 

2.1 Approval of the Rural Utilities Service; and 

2.2 Approval of the Kentucky Public Service Commission. 

3. Nothing herein contained shall constitute general obligations of the City of 

Henderson within Kentucky Constitutional restrictions on such obligations. The obligations 

herein imposed on City of Henderson shall be borne entirely from revenues or other legally 

available hnds of City’s electric light and power system. 

POWER SALES CONTRACT 

4. The Power Sales Contract of August 1, 1970, as heretofore amended, is fbrther 

amended as follows: 

(a) SECTION 3.4 IS HEREBY AMENDED TO BE AND READ IN ITS 
ENTIRETY AS FOLLOWS 

3.4 City agrees that it will not, after the execution and approval of this 
Agreement, (1) make any dispositions to others for resale of its 
generating capacity, other than pursuant to Section 3.8 added by 
these 1998 Amendments, except for the purpose of disposing of 
any surpluses resulting from good faith over-estimates of its needs, 
or (2) add any commercial or industrial customers in excess of 
thirty (30) megawatts each to its electric system, if to do either (1) 
or (2), as the case may be, would require the withdrawal of 
additional capacity fiom its Existing System and/or from Units One 
and Two of its Station Two. Expansions in the ordinary course of 
business of any commercial or industrial plants being served by City 
at the time of the execution of these 1998 Amendments shall not be 
considered added commercial or industrial customers subject to the 
30 megawatt size limitation for the purposes of this Agreement. 
Surplus capacity resulting from good faith over estimates as 
referred to in (1) above shall be first offered to Big Rivers at City’s 
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cost. Big Rivers and City understand that City shall be entitled to 
meet (in increasing incremental amounts, as necessary) the load of 
any new commercial or industrial customer (which shall not exceed 
the 30 megawatt cap per customer established above) through its 
annual adjustment to its five year capacity reservation forecasts in 
amounts not exceeding five ( 5 )  megawatts per Contract Year (as 
described in Section 3.3  of this Agreement) and its subsequent 
capacity reservation forecasts under this Agreement. 

(b) 
HEREBY CREATED AND INCLUDED AS FOLLOWS: 

A NEW SECTION 28 TO POWER SALES CONTRACT IS 

28.1 City shall have the right (subject to the hrther limitations and 
provisions of this Section 28) to utilize within the City’s service 
temtory as of the date of these 1998 Amendments, including all 
areas within the existing City limits, capacity and energy fiom 
Station Two in excess of its reserved capacity allocations, as 
adjusted under Section 3 3 of this Agreement (such excess capacity 
and energy being referred 10 herein as “Station Two Economic 
Development Power”), to serve up to 50% of Economic 
Development Loads (defined below) of customers to the extent 
such customers are not otherwise served as of the date of 
commencement of the proposed service by City fiom reserved 
capacity allocations under this Agreement (each an “Economic 
Development Opportunity”); provided, however, that the maximum 
amount of Station Two Economic Development Power that may be 
utilized by City at any time shall not exceed 25 megawatts in the 
aggregate for all such Economic Deveiopment Opportunities, 
collectively. City’s right to utilize Station Two Economic 
Development Power with respect to any Economic Development 
Opportunity is firther conditioned upon City having made a binding 
written offer to purchase fiom Big Rivers, at the applicable rate set 
forth in Exhibit 1, the capacity and energy requirements of such 
Economic Development Opportunity not supplied by City with its 
reserved capacity or with Station Two Economic Development 
Power to meet such Economic Development Load. For purposes 
hereof, “Economic Development Load” means the demand for 
capacity and associated energy of (i) a new customer of City within 
City’s service territory (as described above) or (ii) an existing 
customer of City in that service territory (as described above) 
created by a substantial expansion of such customer’s plant or 
facility (defined as a projected annual increase in k w h  consumption 
or kW demand of such customer of 20% or more as a result of a 
plant expansion). Upon utilization by City of Station Two 
Economic Development Power, such power shall be treated for 
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purposes of this Agreement, except Section 3.3 and clause (2) of 
Section 3.4 of this Agreement. as capacity of Station Two reserved 
to the City hereunder 

28.2 For any Economic Development Opportunity of City as to which 
City exercises its right under Section 28.1 to retain and utilize 
Station Two Economic Development Power by providing Big 
Rivers with a binding written offer to  purchase, at the applicable 
rate set forth in Exhibit 1, the capacity and energy in the aggregate 
required by City for such Economic Development Opportunity in 
addition to the City’s reserved capacity and Station Two Economic 
Development Power available under Section 28.1, City hereby 
agrees that Big Rivers shdl have a period of fifteen days following 
receipt of City’s written offer to accept the terms of such offer and 
to agree to supply the power at the applicable rate in Exhibit 1,  
over an agreed upon term. If Big Rivers rejects such offer or fails 
to accept such offer within such fifteen-day period. City shall be 
entitled ta retain and utilize Station Two Economic Development 
Power in accordance with Section 28.1, and shall be entitled to 
negotiate with third-party suppliers to provide the remainder of the 
capacity and energy required to serve the Economic Development 
Load. Prior to entering into a binding contract with any such third- 
party supplier, City agrees to offer Big Rivers the right to match the 
price offered by such third-party supplier over the term offered by 
such third-party supplier, which right Big Rivers must exercise 
within five days of receipt of such third-party offer from City. If 
Big Rivers rejects such offer or fails to accept such offer within 
such five day perioa. City shall be free to execute a contract with 
such third-party supplier, provided, however, that if City shall not 
have contracted for the purchase of such capacity and energy with 
such third-party supplier within thirty-days after the expiration of 
that five-day period, no such contract shall be entered into without 
again first offering Big Rivers the opportunity to serve such 
remaining Economic Development Load upon the terms described 
in the preceding sentence. 

28.3 In the event that Big Rivers fails to provide that portion of capacity 
and energy required to supply an Economic Development 
Opportunity that it has agreed to supply from Big Rivers’ 
resources, whether at the specified prices contained in Exhibit I,  or 
upon terms matching those of a third-party supplier in accordance 
with Section 28.2, as the case may be, City shall be entitled to take 
from Station Two capacity and energy, in addition to the Station 
Two Economic Development Power to which City is already 
entitled, in such amounts as were to have been provided by Big 
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Rivers, with subsequent adjustments to the allocation of costs in 
accordance with this Agreement. 

28.4 Big Rivers and City agree that the specified rates for capacity and 
energy contained in Exhibit I shall be fixed for a period of seven 
years after the date these 1998 Amendments become effective. 
Rates for periods after the date seven years after these 1998 
Amendments become effective shall be subject to fkture 
negotiation. 

(c) A NEW SECTION 3.8 TO POWER SALES CONTRACT IS 
HEREBY CREATED AND INCLUDED AS FOLLOWS: 

3.8 
apply to energy fiom capacity not utilized by City or fiom capacity in 
excess of the capacity calculated in accordance with Section 3.6 of this 
Agreement. 

Big Rivers and City hereby agree that the following provisions shall 

(a) In the event that at any time and from time to time City does 
not take the full amount af energy associated with its 
reserved capacity from Station Two (determined in 
accordance with this Agreement), Big Rivers may, at its 
discretion, take and utilize all such energy (or any portion 
thereof designated by Big Rivers) not scheduled or taken by 
City (the “Excess Henderson Energy”), in xcordance with 
Section 3.8(c). 

(b) If at any time Station Two capacity is generated in excess of 
the Total Capacity of Station Two determined in 
accordance with Section 3.6 of this Agreement (“Excess 
Henderson Capacity”), Big Rivers shall take and utilize all 
energy associated with such Excess Henderson Capacity, 
unless otherwise agreed to by Big Rivers and City, in 
accordance with Section 3.8(c). 

(c) Following the end of each calendar month, Big Rivers shall 
notify City of the amount of Excess Henderson Energ and 
energy associated with Excess Henderson Capacity, if any, 
taken by Big Rivers during the previous month, and Big 
Rivers shall pay City prior to the 25th day of the then 
current month for the amount of Excess Henderson Energy 
and energy associated with the Excess Henderson Capacity 
so taken by it at a rate equal to $1 S O  per mWh. In 
addition, Big Rivers shall provide, at its own cost, the full 
replacement of all fuels and reagents consumed fiom the 
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Station Two fuel and reagent resenres for the production of 
the Excess Henderson Energy and energy associated with 
the Excess Henderson Capacity so taken by it. Further, Rig 
Rivers shall pay the portion of sludge disposal costs 
attributable to’ the Excess Henderson Energy and energy 
associated with Excess Henderson Capacity, as calculated in 
accordance with Section 3 4 of the Joint Facilities 
Agreement” 

(d) City agrees that Big Rivers, as operator, shall be allowed, but shall 
not be required, to operate Station Two to obtain capacity above 
the Total Capacity of Station Two determined in accordance with 
Section 3.6 of this Agreement. City further agrees that it shall not at 
any time be permitted to sell or commit to any person other than 
Big Rivers any Excess Henderson Energy without having first 
offered Big Rivers the opportunity to purchase such Excess 
Henderson Energy. Big Rivers shall have a reasonable period of 
time after submission of the City’s scheduled energy requirements 
to decide whether to purchase any Excess Henderson Energy not 
scheduled by City. Big Rivers agrees to notify City thereafter if it 
does not intend to purchase such energy, and agrees ro give City a 
response within a reasonable time so that City may take efforts to 
resell this power to third-parties. City agrees to compensate Big 
Rivers according to Big Rivers’ Open Access Transmission Tariff 
to the extent City utilizes any transmission on Big Rivers’ 
transmission system in marketing Excess Henderson Energy. 

(d) 
HEREBY CREATED AND INCLUDED AS FOLLOWS: 

A NEW SECTION 19.2 TO POWER SALES CONTR4CT IS 

19.2 Big fivers and City agree that on or before the date on which the 
Station Two Bonds are retired, and the remaining balance of monies 
contained in the Station Two Account in the Renewals and Replacements 
Fund in accordance with Section 1 of the Agreement dated April 8, 1980 
between Big Rivers and City shall have been disbursed, the following shall 
occur: 

(a) Big Rivers shall establish a new Big Rivers Station Two Renewals 
and Replacements Fund and shall deposit immediately available, 
hnds in the amount of $600,000. Thereafter, Big Rivers agrees 
that each month it shall make levelized payments into the Big 
Rivers Station Two Renewals and Replacements Fund, not to 
exceed $50,000 each month, so as to restore a minimum balance of 
$600,000. All interest on such amounts shall be repaid to Big 
Rivers at the end of each calendar year, and all amounts in such 
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find shall be paid to Big Rivers upon termination or expiration of 
this Agreement. Amounts from this Fund shall be withdrawn in 
accordance with Section 19.2(c); and 

(b) City shall establish a new Henderson Station Two Renewals 
and Replacements Fund and shall deposit immediately 
available funds in the amaunt of $1 50,000 Thereafter, City 
agrees that each month it shall make levelized payments into 
the Henderson Station Two Renewals and Replacements 
Fund, not to exceed $12,500, so as to restore a minimum 
balance of $150,000. All interest on such amounts shall be 
repaid to Henderson at the end of each calendar year and all 
amounts in such &nd shall be paid to City upon termination 
or expiration of this Agreement. Amounts from this knd 
shall be withdrawn in accordance with Section 19.2(c). 

(c) All required expenditures for renewals and replacements 
shall be made from the Big Rivers Station Two Renewals 
and Replacements Fund and the Henderson Station Two 
Renewals and Replacements Fund in proportion to then 
effective allocation of Station Two capacity between City 
and Big Rivers, in accordance with Section 3 of this 
Agreement. No expenditures shall be made fiom these 
accounts other than for renewals and replacements that 
would have been permitted under the Bond Ordinance. 

(d) A NEW SECTION 19.3 TO POWER SALES CONTRACT IS 
HEREBY CREATED AXD IYCLUDED AS FOLLOWS: 

19.3 Big Rivers and City agree that on or before the date on which the 
Station Two Bonds are retired, and the remaining balance of monies 
contained in the Station Two Account in the Operation and Maintenance 
Fund in accordance with Section 1 of the Agreement dated April 8, 1980 
between Big Rivers and City shall have been disbursed, the following shall 
occur: 

(a) Big Rivers shall establish a new Big Rivers Station Two O&M 
Fund and shall deposit immediately available finds in the amount of 
$400,000. Thereafter, Big Rivers agrees that each month it shall 
make levelized payments into the Big Rivers Station Two O&M 
Fund, not to exceed $33,300 each month, so as to restore a 
minimum balance of $4OO,OOO. All interest on such amounts shall 
be repaid to Big Rivers at the end of each calendar year, and all 
amounts in such fund shall be paid to Big Rivers upon termination 

-8- 



or expirarion of this Agreement. Amounts from this Fund shall be 
withdrawn in accordance with Section 19.3(c); and 

@) City shall establish a new Henderson Station Two O&M 
Fund and shall deposit immediately available hnds in the 
amount of $1 00,000 Thereafter, City agrees that each 
month it shall make levelized payments into the Henderson 
Station Two O&M Fund, not to exceed $8,300, so as to 
restore a minimum balance of $100,000. All interest on 
such amounts shall be repaid to Henderson at the end of 
each calendar year and all amounts in such k n d  shall be 
paid to City upon termination or expiration of this 
Agreement. Amounts from this fhnd shall be withdrawn in 
accordance with Section 19.3(c). 

All required expenditures for operation and maintenance 
shall be made from the Big Rivers Station Two O&M Fund 
and the Henderson Station Two O&M Fund in proportion 
to the then effective allocation of Station Two capacity 
between City and Big Rivers, in accordance with Section 3 
of this Agreement. No expenditures shall be made from 
these accounts other than for operation and maintenance 
expenses that would have been permitted to be paid as 
“Operating Expenses” under the Bond Ordinance. 

JOINT FACILITIES AGREEMENT 

4. The Joint Facilities Agreement. as heretofore amended by the May 1, 1993 

Amendments, is f%rther mended as follows: 

SECTION 3.3 IS AMENDED TO =AD AS FOLLOWS: 

3.3 Big Rivers will allocate for the continuing joint use of the parties in 
the operation of their respective generating stations (Big Rivers’ 
Green Station and City’s Station Two) those Green Station FGD 
System Facilities described in Exhibit 1, Page 3, Part C hereto. For 
such use, Rig Rivers shall be paid by City a prorated share of the 
annual carrying costs, calculated as: 
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Station Two net caDacitv 
Station Two plus Green Station net capacities 

Currently 3 12 PVW 
766 M W  

times the then net book value of those facilities, hrther multiplied 
by a capital carrying charge rate of 11.5 percent. Big Rivers’ net 
book vaiue shall be determined by taking the net book value of 
those facilities as of December 31, 1994, i.e. $21,675,601.32, 
adjusting them annually for depreciation (according to the 
depreciation methodology set forth in Exhibit 2), and taking into 
account additional costs resulting from renewals and replacements 
thereof. Big Rivers authorizes City to inspect Big Rivers’ books to 
verifjt the original cost of these facilities, annual depreciations 
thereto, and the costs of any renewals and replacements thereof. 
All inspections by City of Big Rivers shall be at mutually agreeable 
times determined in advance after written request from City. 

SYSTEM RlESERVES AGREEMENT 

5 .  The System Reserves Agreement of January 1, 1974 is hereby amended as follows: 

SECTIC)NS 2.1 AND 3.1 ARE DELETED AND REPLACED BY A 
NEW SECTION 2.1 TO READ AS FOLLOWS: 

2.1 The City and Big Rivers covenant and agree that each will comply with any 
system reserve capacity requirements now required or imposed at a kture 
date applicable to it (as such requirements may be modified from time to 
time and as such requirements apply to it given its respective operational 
characteristics) by NERC, ECAR, any successor organizations to NERC 
and ECAR (as applicable), any applicable regulatory or governmental 
agency, and any regional transmission authority, reliability council or like 
organization, in each case having any system reserve capacity requirements 
applicable to it. Absent such a requirement, neither City nor Big Rivers 
shall have any obligation pursuant to this Agreement to maintain system 
reserves. Notwithstanding the above limitations, City agrees to comply 
with any requirements validly imposed by any of the above entities upon 
Big Rivers based on Big Rivers’ role as control area operator, but only if 
and to the extent that such requirements imposed on Big Rivers are on 
account of or due to the generation and/or load of the City. 
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6. Except as specifically modified above, the Contracts remain in fill force and effect 

and are not altered by this Agreement. 

LN TESTIMONY W R E O F ,  the parties hereto have executed this Agreement in 

multiple counterparts as of the date first herein written. 

CITY OF HENDERSON, KENTUCKY 

CITY OF HENDERSON UTDLITY COMMISSION 1/ 

By: -- 

Chairman 

ATTEST: 
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BIG F R S  ELECTRIC CORPORATION 

ATTEST: 
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Exhibit 1 

BIG RZVERS - CITY OF HENDERSON 
ECONOMIC DEVELOPMENT RATES 

1 .  
(subject to the conditions of Section 28.2 ofthe Agreement) per mWh: 

Big Rivers will sell power to City of Henderson according to the following rate schedule 

Year 1 $20.00 
Year 2 $20.00 
Year 3 $20.00 
Year 4 (1 st six months) 
Year 4 (following six months) 
Year 5 $21.00 
Year 6 $21 .oo 
Year 7 $21 “00 
Year 8 and thereafter 

$20.00 
$21.00 

to be negotiated 

Year 1 shall commence on the first day of the month in which the 1998 Amendments become 
effective, and Year 2 and following years shall each commence on the anniversary of the first day 
of that month. 

2. 
exclusive of any transmission charges Big Rivers is required to pay or charge itself to deliver this 
power to City on Big Rivers’ transmission system. Except as otherwise provided below, Big 
Rivers will charge the City those transmission rates that Big Rivers is required by FERC to charge 
itself for delivery of such power. To the extent Big Rivers, in supplying this capacity and energy 
uses only transmission facilities for which City has already established transmission rights, Big 
Rivers will not charge an additional transmission fee. In the event Big Rivers obtains Economic 
Development Power from systems other than that of Big Rivers, Big Rivers shall not charge City 
an additional charge required to wheel such power to Big Rivers’ transmission system. 

The Economic Development Rates offered by Big Rivers are for power only and are 
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JOINT FACILITIES AGREEMENT 
DEPRECIATION METHODOLOGY 

For purposes of Section 3.3 of the Joint Facilities Agreement and the calculation thereunder of the 
annual capital carrying costs for the Green Station FGD System Facilities (the ”FGD Facilities”). the 
following depreciation methods and accounting practices shall be used: 

1. Existing FGD Facilities: The FGD Facilities, as such facilities shall exist as of the date of 
execution of the 1998 Amendments to Contracts &ong the City of Henderson, Kentucky (“City”), the City 
of Henderson Utility Commission (“HUC”) (the City and HUC being sometimes collectively referred to 
herein as ”Henderson”) and Big Rivers Electric Corporation (“Big Rivers”), shall be depreciated on a 
straight-line basis over an agreed useful life of 25 years, with depreciation commencing as of June 1, 1995 
and expiring May 3 1,2020. The net book value of those facilities as of June 1, 1995 shall be $21,675,601 
for purposes of this Agreement. Notwithstanding the above described language, Big Rivers, City, and HUC 
agree that the abovedescribed depreciation methodology and its effect upon payments due by any party shall 
be prospective only and shall have no effect relating to any payments made prior to the date of execution of 
the 1998 Amendments to Contracts. 

2. Additions to the FGD Facilities. All additions, betterments, improvements and replacements to 
the FGD Facilities shall be capitalized in accordance with the prevailing Capitalization Guidelines approved 
by HUC and the operator of Big hvers’ Green generating station as of the date of such addition, betterment 
or improvement is placed in service. On the date hereof and until otherwise agreu!, h e  “Capitalization 
Guidelines” shall be the capitalization guidelines attached hereto. Those additions, betterments, 
improvements or replacements which are capitalized under the Capitalization Guidelines (the “Capital 
Asset”) shall, for purposes of the determination of the annual carrying costs of the FGD Facilities, be 
depreciated on a straight-line basis over the useful life of the Capital Asset (which useful life must be agreed 
upon by the parties prior to installation of the Capital Asset); provided that such useful life shall in no event 
exceed the useful life of the FGD Facilities as set forth 
that facili? or a Depreciation Study for the FGD Facilities which is commissioned by the Parties, upon the 
reasonable request of a Party, immediately following the installation of such addition, betterment, 
improvement or replacement. 

the most recently completed Depreciation Study for 

3. Retirement fiom Service. If any Capital Asset that is a component of the FGD Facilities is 
disposed o$ removed or otherwise retired from service as a consequence of the installation of a new Capital 
Asset, then, for purposes of the determination of the annual capital carrying costs of the FGD Facilities, the 
net book value of such retired asset, determined as of the date the new Capital Asset is placed in service, shall 
be subtracted fiom the net book value of the FGD Facilities as of such date. 

Attached hereto is a depreciation schedule for illustration purposes only. The attached schedule 

intended to establish the actual depreciation schedule for the FGD Facilities, nor is it to be 
illustrates the application of the depreciation methodology provided for herein to a hypothetical set of facts 
and is 
interpreted to establish the actual depreciation schedule for the FGD Facilities, nor is it to be interpreted to 
establish the annual capital carrying costs for the FGD Facilities allocable to Station Two. 
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Cauitilization Guidelines 

The Parties hereby agree that these Capitalization Guidelines together with the attached 
Company Policy Number 10 of Big Rivers, Capitalization of ExDenditures, dated November 30, 
1993 shall constitute the “Capitalization Guidelines” identified in Exhibit 2 to the 1998 
Amendments and shall serve as the Capitahation Guidelines for the purposes of Exhibit 2. These 
Capitalization Guidelines (including without limitation, the attached Company Policy No. 10) may 
not be amended, modified or supplemented following the Execution Date without the prior 
written consent of each of the Parties. 

The Parties agree that the attached Company Policy No. 10 of Big Rivers (which is 
incorporated by reference herein) shall serve to amend and supplement the RUS Uniform System 
of Accounts Bulletin 1767B for purposes of the Accounting Practices, and for purposes of any 
determination of whether an expenditure shall be a Capital Asset for the purpose of Exhibit 2.- 
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SUUiCT I Capitalization of Expenditures 

SCOPE: Determining when to capitalize an expenditure to 'Electric Plant in Service' account 101 .OOO as 
opposed to expense in accordance with RfiA Bulletin 181 -1. 

POLICY: To be capitalized, an item of property must be covered by one of the following classifications: 

RULES: 

. 

(A) New Retirement Unit 
(B) Retirement Unit Replacement 
(C) Retirement System Addition 
(0) Retirement System Replacement 
(E) New Minor Property Item 
(F) Minor Ptoperty ttem Replacement with Betterment 
(G) Computer Software and Software Upgrades 

See the corresponding lettered paragraph below for tules governing each case. Stated dollar 
values are after consideration of freight, sales tax, discount, etc. 

1. Cost more than $1,000 in boiler or turbogenerator plant or $500 in other accounts, and 
2. Be readily separable and separately useable. and 
3. Have an expected useful life of more than one year. Valves that are requisitioned, 

including those inventoried, which cost more than $1.000 and are over 2" in size and 
are not replacements for an g&&tg system are to be capitalized. (System valve 
replacements are to be charged to maintenance.) 

Lm- 
1. Cost more than $1,000 in boiler or turbogenerator plant or $500 in other accounts, and 
2. Be a replacement of a similar retirement unit or consist of replacing minor property 

items that total to more than 50% of the existing retirement unit cost. If the 50% test 
is met, it is assumed a new retirement unit has been created. Retire 100% of the old 
unit and recapitalize the salvageable portion along with the new minor property 
item(@. (The replacement of existing minor property items costing 50% or less of the 
original retirement unit is to be charged to maintenance.) 

1. Be an addition to or an expansion of a system, and 
2. Cost more than $1,000 in boiler or turbogenerator plant or $500 in other accounts, and 
3. Be of permanent nature, and 
4. Be an integral part of an existing system. (A system is a grouping of generic or 

interacting items forming a unified whole. Classification as a system is for accounting 
convenience and enables an efficient and methodical means to account for a grouPing 
of items which are frequently changing as a result of additions and replacements. 
Classification as a system may be appropriate where specific item identity is difliarlt to 
ascertain. Financial Services wilt make all system determinations. When it is evident 
that multiple items are purchased on multiple requisitions, possibly on different dates, 
for the same syshm project, the capitalization decision shall be based on the total 
project cost.) 
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NOTE1: 

SUBJECT 1 Capitalization of Expenditures 

NOTE 2: 

REFERENCES: 

1. Be an integral part of an existing system, and 
2. Be of permanent nature, and 
3. Cost more than 50% of the existing retirement system. If the 50% test is met, it is 

assumed a new retirement system has been created. Retire 100% of the old system 
and recapitalize the salvageable portion abng with the new replacement cost. 
(Replacement of an existing system costing 50% or less of the original system is to be 
charged to maintenance.) 

1. Minor Property item not previously existing, and 
2. Be of a permanent nature, and 
3. Cost exceeds 25% of the retirement unit of which it will become a part or $10,000, 

the smaller of the two. (Otherwise, the addition of minor property items is 
to be charged to operations.) 

1. Be of a permanent nature, and 
2. Result in a substantial betterment with the primary aim of making the property affected 

more useful, more efficient, more durable, or capable of greater capacity. Capitalize 
the cost in accordance with the NOTE 1, below. 

1. Capitalize any w software purchase of $1.000 or more if used with a boiler or 
turbogenerator computer or $500 or more if used for any other computer, as long as 
the new software has a useful life of more than one year. 

2. Any software UJXJKX& should be capitalized if the cost of the upgrade exceeds 25% of 
the software which it will become a part or $1 0,000, the smaller of the two. The 
25% must be $1,000 or more if used with a boiler or turbogenerator computer or $500 
or more if used for any other computer. The software upgrade must have a life of 
more than one year. 

In all cases above except (E), the amount capitalbed is governed by standard accounting 
principles. For (E) above, the amount capitalized is equal to the difference between the 
cost of the new minor property item and the cost of replacement without betterment at 
today's prices. The remaining dollars are to be charged to maintenance. 

A work order is required when constructing, fabricating, modifying, installing, or removing 
capital facilities or equipment. See Estimate Construction Work Order procedure number 
01 1.21 0.08 for details. 

Excerpts taken from REA Bulletin 181-1 (Page 101-13) and 181-2 (Page 1.) 
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