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ATTORNEYS AT LAW

December 9, 2005

Via Federal Express

Ms. Elizabeth O’Donnell

Executive Director

Public Service Commission

211 Sower Boulevard, P.O. Box 615
Frankfort, Kentucky 40602-0615

Case 2005-00532

Re: In the Matter of: Application of Big Rivers Electric Corporation,
LG&E Energy Marketing Inc., Western Kentucky Energy Corp.,

WKE Station Two Inc., and WKE Corp., Pursuant to the

Public Service Commission Orders in Case Nos. 99-450 and 2000-095,

for Approval of Amendments to Station Two Agreements
Dear Ms. O’Donnell:

Enclosed are an original and ten copies (each of which consists of two notebook binders)
of the Application of Big Rivers Electric Corporation, LG&E Energy Marketing, Inc.,
Western Kentucky Energy Corp., WKE Station Two Inc., and WKE Corp., for approval
of amendments to Station Two Agreements. Please call if you have any questions.

Sincerely,
i
Tyson Kamuf
TAK/ej
Enclosures

cc: Michael H. Core
Hon. Elizabeth Cocanougher
Hon. Elizabeth Blackford
Hon. C.B. West
Robert Ferdon, Esq.
David Spainhoward
Mary Sue Barron
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTU CKY -
R AANG
In the Matter of: V

Application of Big Rivers Electric Corporation, CASENO. 2005-00532
LG&E Energy Marketing Inc., Western
Kentucky Energy Corp., WKE Station Two Inc.,
and WKE Corp., Pursuant to the Public Service
Commission Orders in Case Nos. 99-450 and
2000-095, for Approval of Amendments to
Station Two Agreements

T e e i i g

APPLICATION

Big Rivers Electric Corporation ("Big Rivers"), LG&E Energy Marketing Inc.
("LEM"), Western Kentucky Energy Corp. ("WKEC"), WKE Station Two Inc. ("Station

Two Subsidiary™), and WKE Corp., (LEM, WKEC, Station Two Subsidiary and WKE

Corp. being collectively referred to herein as the "LG&E Affiliates") jointly file this

application (“Application”) seeking approval from the Public Service Commission
(“Commission™), pursuant to the Commission’s orders in Case Nos. 99-450' and 2000-
0952, of proposed amendments to certain agreements between or among two or more of
Big Rivers, the LG&E Affiliates, City of Henderson, Kentucky and City of Henderson
Utility Commission (City of Henderson, Kentucky and City of Henderson Utility

Commission being collectively referred to herein as the “City”). The agreements Big

V' See In the Matter of> Big Rivers Electric Corporation’s Application for Approval of a
Leveraged Lease of Three Generating Units, Case No. 99-450, Order of November 24,
1999 at 10.

* See In the Matter of: Joint Application of Powergen plc, LG&E Energy Corp.,
Louisville Gas and Electric Company and Kentucky Utilities Company for Approval of a
Merger, Case No. 2000-095, Order of May 15, 2000, Appendix A, “Other Commitments
and Assurances” §5.
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Rivers and the LG&E Affiliates propose to amend, which are more particularly described
below, establish the relationships between and among Big Rivers, the LG&E Affiliates
and the City regarding the ownership, operation and maintenance of the City’s Station
Two generating facility (“Station Two™), and the disposition of power produced by that
facility. The proposed amendments to those agreements, which are also described below
and summarized in exhibits to this Application, are required to resolve business and
operational issues regarding Station Two that arise as a result of the addition to the
Station Two generating units of selective catalytic reduction facilities to control Station
Two’s emissions of nitrogen oxides (the “SCR System”).

In support of this application, Big Rivers, LEM, WKEC, Station Two Subsidiary,
and WKE Corp. state as follows:

Parties and Existing Transactions

1. Big Rivers’ full name is Big Rivers Electric Corporation. Big Rivers is a
rural electric cooperative organized under KRS Chapter 279. The post office address of
Big Rivers is Post Office Box 24, 201 Third Street, Henderson, Kentucky 42420. Big
Rivers owns generating assets, and purchases, transmits and sells electricity at wholesale.
Its principal purpose is to provide the wholesale electricity requirements of its three
distribution cooperative members.

2. A certified copy of Big Rivers’ Articles of Incorporation and all
amendments thereto is attached as Exhibit 1 to this Application and is incorporated herein
by reference.

3. Big Rivers leases its generating assets and certain other assets to, and has
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entered into related transactions with the LG&E Affiliates (the “Big Rivers/LG&E

Transaction”). Those transactions, as the Commission well knows, implemented Big
Rivers’ plan of reorganization under Chapter 11 of the United States Bankruptcy Code in

In Re: Big Rivers Electric Corporation, Debtor, United States Bankruptcy Court for the

Western District of Kentucky, Owensboro Division, Case No. 96-41168. The Big
Rivers/LG&E Transaction, along with the series of documents that evidence the Big

Rivers/LG&E Transaction (the “Transaction Documents™), were approved by the

Commission in Orders entered in Case Nos. 97-204 (order of November 24, 1999) and
98-267 (order of May 15, 2000). That plan of reorganization was consummated, and the
Big Rivers/LG&E Transaction was closed effective July 15, 1998. Big Rivers and the
LG&E Affiliates have been operating under the terms of the Big Rivers/LG&E
Transaction and the Transaction Documents since that date.

4, The Applicants, WKEC, Station Two Subsidiary, LEM and WKE Corp.,
are subsidiaries or affiliates of E.ON U.S. LLC, formerly known as LG&E Energy LLC.
The common mailing address of all LG&E Affiliates, except WKEC, is P.O. Box 32010,
220 West Main Street, Louisville, Kentucky 40232. The mailing address of WKEC is
145 North Main Street, P.O. Box 1518, Henderson, KY 42419-1518. None of the LG&E
Affiliates is subject to the jurisdiction of the Commission.

Motion for Deviation from Rules

5. The LG&E Affiliates join in this application solely because they were
parties to the applications in PSC Case Nos. 97-204 and 98-267, in which they were co-

applicants with Big Rivers in seeking the approvals required by both Big Rivers and the
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LG&E Affiliates to implement the Big Rivers/LG&E Transaction through the Transaction
Documents. Because they are non-jurisdictional entities, the LG&E Affiliates request,
with the support of Big Rivers, a deviation pursuant to 807 KAR 5:001, Section 14, from
any other filing requirements that might otherwise apply to them in this matter as co-
applicants seeking relief from the Commission.

Documents to be Amended

6. The City constructed Station Two in the early 1970s to meet the then-
present and future power requirements of the residents of the City of Henderson. The
City and Big Rivers entered into a series of agreements in 1971 under the terms of which
the parties agreed that Big Rivers would, among other things, operate Station Two and
purchase the output of Station Two in excess of the City’s requirements. Big Rivers and
the LG&E Affiliates propose to amend three of those agreements (which have been

amended from time to time): the “Power Sales Contract,” the Power Plant Construction

and Operation Agreement (“Construction and Operation Agreement”), and the “Joint

Facilities Agreement.” These three agreements and the relevant amendments to these

agreements are collectively referred to herein as the “Station Two Contracts,” and are

attached as Appendix A to this Application.

7. The Commission approved the Station Two Contracts, and approved
subsequent amendments to those agreements, including: (1) amendments in 1993 that
were required in connection with construction of a flue-gas desulfurization system for
Station Two, and (2) amendments in 1998 in connection with the Commission’s approval

of the Big Rivers/LG&E Transaction and Transaction Documents, which included Big

(
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Rivers’ transfer of certain of its Station Two Contracts rights and obligations to one or
more of the LG&E Affiliates.

8. Big Rivers and the LG&E Affiliates also propose to amend one of the
Transaction Documents, the Agreement and Amendments to Agreements By and Among
the City, Big Rivers, WKEC, LEM and Station Two Subsidiary dated as of July 15, 1998

(the “Station Two Agreement”), which is attached as Appendix B to this Application. The

Station Two Agreement is the agreement by which Big Rivers, the City and certain of the
LG&E Affiliates agree, among other things, for the performance by Station Two
Subsidiary of certain obligations of Big Rivers under the Station Two Contracts, and for
the purchase and sale by Station Two Subsidiary or LEM of Big Rivers’ surplus power
entitlement from Station Two.

Commission Authority to Act

9. The Commission has held that an amendment to the Commission-
approved documents that Big Rivers and the LG&E Affiliates propose to amend requires
Commission approval. See supra notes 1-2. The Commission has the authority under
807 KAR 5:001, Section 8, and its general authority under KRS Chapter 278 to grant the
relief sought by the parties.

Proposed Amendments

10.  The document titled "2005 Amendments to Contracts among City of
Henderson, Kentucky, City of Henderson Utility Commission, Big Rivers Electric
Corporation, WKE Station Two Inc. and LG&E Energy Marketing, Inc. (the "2005

Amendments"), attached as Exhibit 2 to this Application, proposes amendments to the
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Station Two Contracts. A summary of the 2005 Amendments is attached as Exhibit 3 to
this Application, and a table showing the sections of the Station Two Contracts affected
by the 2005 Amendments is attached as Exhibit 4 to this Application.

11. The document titled "Amendatory Agreement to Agreement and
Amendments to Agreements dated as of July 15, 1998, by and among City of Henderson,
Kentucky, City of Henderson Utility Commission, Big Rivers Electric Corporation, WKE
Station Two Inc., LG&E Energy Marketing, Inc., Western Kentucky Energy Corp. and

WKE Corp. ("Amendatory Agreement"), attached as Exhibit 5 to this Application,

proposes amendments to the Station Two Agreement. A summary of the Amendatory
Agreement is attached as Exhibit 6 to this Application, and a table showing the sections
of the Station Two Agreement affected by the Amendatory Agreement is attached as
Exhibit 7 to this Application.

12.  The applicants incorporate by reference into this application the attached
exhibits one through seven, and appendices A and B.

Reasons for Amendments

13. The LG&E Affiliates and the City agreed, and Big Rivers concurred in
early 2002, that the Station Two generating units should be equipped with a selective
catalytic reduction system by May, 2004, to comply with the applicable provisions of the
Federal Environmental Protection Agency's 1998 NOx SIP call (63 Fed. Reg. 57356,
which was promulgated pursuant to §110 of the Clean Air Act, 42 U.S.C. 7410, and
implemented in Kentucky by regulation, 401 KAR 51:160 (the "NOx SIP Call"). The

City engaged the services of Burns & McDonnell Engineering Company of Kansas City,
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Missouri, to provide consulting engineering services in connection with the SCR System,
including assistance in preparing bidding specifications and analysis of bids.

14.  Burns & McDonnell determined that in order for the City to meet the NOx
SIP call rules at its Station One Power Plant and Station Two Power Plant without
modifying the Station One Power Plant, the City should install at Station Two a SCR
System capable of removing 75% of the NOx emissions from the Station Two boilers. At
the request of the LG&E Affiliates and with the concurrence of Big Rivers, the City
installed the SCR System at Station Two which has a 90% NOx removal capability.

15.  Station Two Subsidiary, WKEC and Big Rivers will utilize the NOx
removal capability of the SCR System, in excess of that required to achieve compliance
by Station Two and certain agreed-upon generation from the City's Station One, to meet
NOx removal requirements for the other power plants owned by Big Rivers and operated
by WKEC. Subject to certain limitations provided for in the 2005 Amendments or in the
Amendatory Agreement, Big Rivers and the LG&E Affiliates will pay or reimburse the
City for the additional incremental capital costs incurred to provide the SCR System at a
90% removal efficiency rather than a 75% removal efficiency.

16.  The City’s Station Two generating facility is principally located on
property the City acquired from Big Rivers at the Big Rivers Reid-Green Generating
Station site in Henderson County, Kentucky. The flue gas desulfurization facilities added
to the Station Two generating facility in the mid-1990s is situated, in part, on easements
acquired from Big Rivers. Because the combination of land and easements owned by the

City are insufficient in area to accommodate the physical size of the SCR System, Big
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Rivers agrees in the proposed amendments to convey further rights and easements to the
City as required for the location and operation of the Station Two SCR System. Because
WKEC is the lessee of the land covered by the proposed grant of rights and easements, it
is also a party to the grant. And Big Rivers’ secured creditors must subordinate their
respective liens on the land covered by the proposed grant of rights and easements in
order for the City to receive an unencumbered interest in the rights and easements granted
by Big Rivers and WKEC. Big Rivers is accordingly seeking a subordination agreement
from its creditors, as is required by the terms of the proposed amendments.

17.  The SCR System has been financed by the City and the LG&E Affiliates
under the terms of an interim funding agreement. Big Rivers has paid a share of the
LG&E Affiliates’ obligations in accordance with its existing obligations under the
Transaction Documents. Upon the approval of the proposed amendments, the obligations
of the parties will be settled up in accordance with the terms of the Station Two Contracts
and the Station Two Agreement, both as amended by the proposed amendments.

18.  The principal additional issues created by the addition of the SCR System
to Station Two that are resolved in the 2005 Amendments and in the Amendatory
Agreement include, but are not necessarily limited to, the following:

A. Structure and funding of Renewals and Replacements Fund and Operating
and Maintenance Fund for Station Two under the Station Two Contracts
and the Station Two Agreement;

B. Rights of the parties to NOx allowances allotted to Station Two under

environmental protection laws;
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Sharing by the parties of the incremental costs of operation, maintenance,
renewal, replacements, and capital expenditures related to the SCR
System;

Residual value of Station Two Subsidiary contributions to cost of the SCR
System under the Transaction Documents;

Payment by each party of its share of the initial capital costs of the SCR
System;

Terms for consent by the City to the assignment by Big Rivers of its rights
and interests under the Station Two Contracts as security for its
obligations to its creditors.

Recoupment by parties of their out of pocket costs for legal and other
expenses associated with obtaining approvals of the Station Two SCR
project;

Sharing of any liquidated damages paid to the City by the SCR System
construction contractor;

Structure of a formula for sharing of SCR System ammonia costs;
Structure of a formula for sharing of SCR System catalysts costs;
Structuring of formula for recovery by the City of the cost of increasing
the NOx removal capability and efficiency of the SCR System from 75%
to 90%;

Structure of formula for recovery by the LG&E Affiliates and Big Rivers

of proportional capital, operating and maintenance costs of the SCR
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System where the City increases the amount of its Station Two capacity
reservation;

M. Establishment of rights of Big Rivers and the LG&E Affiliates in
enforcing performance by the SCR System construction contractor.

Effective Dates for 2005 Amendments
and Amendatory Agreement

19.  The 2005 Amendments and the Amendatory Agreement have been signed
by the parties, and are in effect only with respect to the obligations of the parties under
Section 601 of the 2005 Amendments (page 92) and Section 12 of the Amendatory
Agreement (page 23) to use their commercially reasonable efforts to cooperate with the
other parties to obtain all approvals and consents, and to satisfy all conditions to the full
effectiveness of the 2005 Amendments, the Amendatory Agreement, and the other
documents contemplated in those agreements, namely the Big Rivers’ Creditors
Subordination Agreement, the Big Rivers Easement, and the Guarantor’s Consent and
Acknowledgment, to which Big Rivers is not a party. Under the terms of those sections,
the 2005 Amendments and the Amendatory Agreement will terminate if they are not fully
effective on or before April 30, 2006. Concurrently with the filing of this Application,
Big Rivers has sent requests to its principal creditors seeking the consents required of
them under the 2005 Amendments and Amendatory Agreement.

20. The process of negotiating the amendments to the Station Two Contracts
and the Station Two Agreement proved more complex and time-consuming than the

parties ever imagined. As a result, the Station Two SCRs became operational in May of

10
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2004, even though the 2005 Amendments and the Amendatory Agreement were not
finalized until July of 2005. As explained in those agreements, the Station Two SCR
System was constructed and paid for by the City using its own funds and funds from the
LG&E Affiliates provided under the terms of an Agreement for Interim Funding Station
Two SCR System dated May 7, 2002, as amended. Big Rivers participated in that funding
to the extent of its existing obligations under the Transaction Documents.

Conclusion

21.  The 2005 Amendments and the Amendatory Agreement provide a
reasonable resolution to the issues that inescapably arose under the Station Two Contracts
and the Transaction Documents with the construction of the Station Two SCR System.
Big Rivers and the LG&E Affiliates seek Commission approval of these amendments
based upon the Commission’s determination in Case Nos. 99-450 and 2000-095 that such
amendments require Commission approval.

WHEREFORE, Big Rivers Electric Corporation, LG&E Energy Marketing, Inc.,
Western Kentucky Energy Corp., WKE Station Two Inc., and WKE Corp. respectfully
request that the Commission issue an order granting the following relief:

a. Approval of the amendments to the Station Two Contracts and to the
Transaction Documents that are stated in the 2005 Amendments and the Amendatory
Agreement, respectively;

b. Approval for Big Rivers and the LG&E Affiliates to deviate from the
Commission’s regulations regarding this application as set out above; and

C. All other relief to which the Applicants may appear entitled.

11
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This the ‘)/h" day of December, 2005.

SULLIVAN, MOUNTIJOY, STAINBACK
& MILLER, P.S.C.

Mr MM
s M. Miller
Tyson Kamuf
100 St. Ann Building, P. O. Box 727
Owensboro, Kentucky 42302-0727
(270) 926-4000

COUNSEL FOR BIG RIVERS ELECTRIC
CORPORATION
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Flizabeth L. Cocanougher A

Senidr Corporate Attorney (,)

E.ON U.S. LLC, formerly known as

LG&E Energy LLC

220 West Main Street

P.O. Box 32010

Louisville, KY 40232

(502) 627-3665

~ {

COUNSEL FOR WESTERN KENTUCKY
ENERGY CORP., WKE STATION TWO INC.,
LG&E ENERGY MARKETING INC., AND WKE
CORP.
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Trey Grayson
SECRETARY OF STATE

CERTIFICATE

I, Trey Grayson, Secretary of State for the Commonwealth of Kentucky, do hereby certify that the
foregoing writing has been carefully compared by me with the original thereof, now in my official custody
as Secretary of State and remaining on file in my office, and found to be a true and correct copy of
ARTICLES OF INCORPORATION OF

BIG RIVERS RURAL ELECTRIC COOPERATIVE CORPORATION FILED JUNE 14, 1961,

ARTICLES OF AMENDMENT FILED DECEMBER 31, 1968;

ARTICLES OF AMENDMENT CHANGING NAME TO BIG RIVERS RURAL ELECTRIC
COOPERATIVE CORPROATION CHANGING NAME TO BIG RIVERS ELECTRIC
CORPORATION FILED JUNE 26, 1973;

ARTICLES OF AMENDMENT FILED JUNE 24, 1974,

ARTICLES OF AMENDMENT FILED OCTOBER 10, 1975;






HENRY H. CARTER, SECRETARY

DOMESTIC CORPORATION DEPARTMENT N ,

. NON-STOCK CORFORATION _

I HENRY H. CARTER, Sectetary of the State of Rentucky

hereby certify that Articles of Incorporation of the |

BIG RIVERS RURAL EL:CTRIC COOPERATIVE CORPORATION  (Spottsville, Eentvcky)
has this day been filed in my office. . |

It appearing from said Anicles of Incorporation that the said .

Corporation kas no capital stock, and no private pecuniary profit is

to. be derived therefrom, the said Corporation is not required by

law 1o pay a tex on orgamizalion; and 1t further appeéﬁ'ng that
the aforesasid Corporation  has complied with all the requirements -
of the law, this centificate & isued as evidence of the fact that the
said Corporation is now authorized and empowered to do busines
in this State under its charter, subject to the restrictions imposed

by the statutes of Kentucky. B

SECRETARY.OF STATE
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ARTICLES OF INCORPORATION
()2

BIG RIVERS RURAL ELECTRIC
COOPERATIVE CORPORATION

The incorporators whose names are hereunto signed, being
natural persons and citizens of the Commonwealth of Kentucky, have
‘executed these Articles of Incorporation in four duplicate ariginala for
the purpose of forming a cooperative corporation not organized for
pecuniary profit pursuant to the provisions of Chapter 279 of the Kentucky

Revised Statutes, in accordance with the following provisions:

ARTICLE I

E4 -
-

The name of the corporation shall be "\BIG RIVERS'RURAL

gg-‘f,» -
! :;?ng B t 5
LRl e be
a ~ 2

ARTICLE I o B

ELECTRIC COOPERATIVE CORPORATION. "

The purpose or purposes for which the corporation is forméd:
are to promote and encourage the fullest pOBBlble use. of electnc energ;r’ :
in the Commonwealth of Kentucky, by making electric anergy available by* Q“ﬁ y
production, transmission, disfribution, or by otherwise x';‘;lcmgring the same
for inhabitants of and persons, including natural persons, firme, associations,
corporations, business trusts, partnerships and bodies politic and corporate,
in rural areas of the Commonwealth of Kentucky, at the lowest coat consistent
with sound business methods and prudent management of the business of the

corporation and also by making available to the said inhabitants and persone,

o .
including natural persans, firms, associations, corporations, business trusts,

4

5 1961 BJ
i i
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partnerships and bodies politic and corporate, electrical devices, eq‘uip»

ment, wiring, sppliances, fixtures, supplifas and machinery {including

any fixtures or property, or both, which may by its use be conducive to a
more complete use of electricity or electric energy) operated by electricity
or electric ensrgy, znd accounting services, forms and supplies, bargaining
services, business counsel and advice, engineering mervices, supe.visory
services, investment counsel, general purchasing services of all kinds,

and any other services that are requested or deemed advisable or desirable

in the conduct of the business of the corporation or in the business of any

! natural persons, firms, associations, corporations, business trusts,

% partnerships and bodies pelitic and corporate, in rural areas of the Common~

i wealtli of Kentucky. In addition, the purpose or purposes for which the

E corporation is formed are, without limiting the genexality of the foregoing:

! {a} to generate, manufacture, purchase, tranaporf, acquire

i and accumulate electric energy for its members and noa~members to the
extent permitied by the Act under which the Corporation is formed and to
transmit, distribufe, furnish, sell and dispoee of such eleciric energy
to ;ts members and non=members to the extent permitted by the Act under

b which the Corporation is formed, and to construct, erect, purchase, la?,sa‘

as lessse and in any manner acquire, own, hold, maintain, operaste, 'P:all,

dispose of, lease a8 lessor, exchange and mortgage plants, buildings,

works, 1aachinery, supplies, apparatus, equiprment and eleciric tranamigaion

and distribution lines or aystems necessary, convenient or useful for carrying

out and accomplishing any or all of the foregoing purposes;
(b) to acquire, own, hold, use, exercise and, to the extent per~
n

mitted by law, to sell, mortgage, pledge, hypothecate and in any manner

dispose of franchises, righis, privileges, licepses, rights of way and eaaémemts

uz-o
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] .
necessary, useful or appropriate to accomplish any or all of the purposes of

the Corxporation;

(c} to purchase, receive, lease as lessee, or in any other
manner acquire, own, hold, maintain, use, corvey, sell, lease as lessor,
exchange, mortgage, pledge or otherwise dispose of any and all real and ,
personal property or any interest therein necessary, useful or appropriate

to enable the Corporation to accomplish any or all of its purposes;

{d) to assist its members to wire their premises and install
therein electrical and plumbing appliances, fixtures, machinery, suppiies,
apparatus and equipment of any and all kinds and character (including,

without limiting the genezality of the foregoing, such a3 are applicable to

water supply and sewage disposal) and, in connection therewith and for such

¥

purposes, to purchase, acquire, lease, sell, distribute, install an&‘ repair
electrical and plumbing appliances, fixtures, machinery, supplies, apparatus
and equipment of any and all kinds and character (including, without limiting
the gemerality of the foregoing, such ag are applicable to water supplir axzd":

-
~

sewage disposal) and to receive, acquire, endorse, pledge, guarantee, '

hypothscate, transfer or otherwise dispose of notes and cther evidengs : v;:a
indehtedness and all security therefor;

{e) to borrow money, to make and issue bonds, noteg and other
aevidences of indebtedneas, secured or unsecurad, for moneys borrowed or in
payment for propoerty acquired, or for any of the other ohjects or purposes of
the Corporation; to secure the payment of such bonds, notes or other evidences
of indebtedness by moertgage or mortgages, or deed or deeds of trust upon, or
by the pledge of or other lien upon, any or all of the properxty, rights, privileges

or permits of the Corporation, wheresoever sitmated, acquired or to be acquire

-
ed; . e
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(f) te do and perform, either for itself or its members,
any and all acts and things, and to have and exercige any and zll powers,
as may be necessary or convenient to accomplish any or all of the foregoing

purposes or as may be permitted by the Act un%; which the Corporation

iz formed, and to exercige any of its powers anywhere,

ARTICLE III

The principal office of the corporation ghall be located at

Spottsville, Henderaon County, Kentucky.
APTICLE IV

The uperations of the corporation are to be conducted in all
counties in the Commonweaith of Kentucky, or ia any portion of which
are now located wueat of U, S. Highway 31 West as presently ‘Iocatedﬁ and
in such other counties as such operations may from time to timne become

necessary or desirable in the interest of this corporation pr its members.
ARTICLE V

The number of directors of the corperation shall be not less
than five (5) nor more than fifteen (15), Unless otherwise provided in the

bylaws, the number of directors snall be five (5},
ARTICLE VI et "

The names and post office addresses of the di.rectdgﬁﬁvho‘ are
to manage the affairs of the corporation until the first meeth‘ug called to

elect directors, or until the successors of the first directors are elected .

by

and have qualified, are: . . )

wd
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NAME POST OFFICE ADDRESS
Leslie G. Jenkins Box 221, Brandenburg, Meade County, Ky
J. R, Miller Route #2, Owensboro, Ky
Bobsrt i, Green Spottaville, Henderson County, Ky
Joha;x R, Hsrdin 1025 N, Mzin Street, Henderson, Ky
K@tﬁr’ath Coleman Addisor, Breckinridge County, Ky.

Robert D, Green, Spottsville, Henderson County, Kentucky, is

designated ae Apgent of the Corperation for the service of proceas.

ARTICLE VI

JHe e
ca
The duration of the cerporation is perpetual. :
ARTICLE VI
Section l: The corpcration eghall have no capital stock and the

propzarty, rights and interests of each member shall be cqual,

Section 2;  The inzorporators ahall be members of the corpora~
tion, In addition any other natural firm, person or corporation or bady politic
may become a member in the corporation by:

{a} paying the membership fee specified in the bylaws;

(b} agreeing to purchase from the corporation electric eneryy

as spaecified in the bylaws; and

{c) agreeing to comply with and be bound by these articles of M

incorporation and the bylaws of the corporation and any
amendments thereto, aud such rules and regulations as xﬂEy
from time to time be adopted by the Board of Directors;
provided, however, that no such firm, person, corporation or body politic shall
become z member unless and until he or it has been accepted for membership
by the Board of Directors or the members in the manner provided in thgéiay«

laws., Mo person, firm, corporation or body politic may own more than one

. @ | e &
. eooy 292 medhf - ..
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{1) membership in the corporation.

Section 3: Memberghip in the corporation shall be terminated
by cessation of existence, expulsion or withdrawal of a membar as provided
in the byvlaws of the coiporation. Subject to any capital credits provision
cortained in the bylaws, termination of membership in any manner shall
operate as a release of all right, title and interest of the member in the
property and asseta of the corporation; provided, however, that such terminaw
tion of memberskip ghall not release the member from the debits or liabilities ~
of such member to the corporaticn. The incorporators shall cease to be
members immediately after the adjournment of the first annual meeting of
the members of the corporation if {ive (5) or more additional members have
been accepted into membership,

Section 4:  The private property of the members of the corpora-
tion shall ke exempt from execution for the debts of the corporation and no .
member or incorporator shall be individually liable or responsible for any debf:s
or liabilities of the corporaiion,

Section 5: The bylaws of the corporation may fix othef terms and
conditions upon which other persons shail be adiaitted to and retain membership

in the corporation not inconsistent with these articles of incorporation or the

Act under which the corporation is organized,
ARTICLE IX

The Board of Directors shall have the power to make and adopt -

euch rules and regulations not inconsistent with these articles of incorpora~ g:*f

tion or the bylaws of the corpoeration as it may déem advisable for the ;déma.'g'ei
ment, administration and regulation of the business and affair® of the corpora~

tion. ,

b
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ARTICLE X

The corporation may amernd, alter, change or repeal any
provision contained in these Articles of Incorporation in the manner now

or hereafter prescribed by law, '

IN WITNESS WHEREQF, we hereunte subscrib

this the /A  day of AW &rer -, 1961, G

e

%f” f«C/ // ;7 44«1—/

Leslie G,’TI enking

@f/??uiéf_fm

Al “ér?’/c@,u

Robert I2. Green

__.;‘_g,@éi_/a&__@;@
John R, Hardin .

‘é/?vm{ A @ @fé""/"z

Kenneth Coleman

w7
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STATE OF KENTUCKY

E —
COUNTY QF MEAD ,/f)} ,A/Jn,(z(,/‘/‘

1 ﬁi&émww , a Notary Public in and

for the county and gtate aforezsaid¢ do hereby certify that this day there ap-
peared before me Leslie G. Jenkins, who produced the foregoing instrument
and duly signed and acknowledged the same to be his act and deed for the
usee and purposes therein set forth,

WITNESS my hand and notarial seal, this # day of }Jie.,
[

1961.

/v; "ﬂ / u\?‘d Ty oA j /

Notary Public, Meade County, Kentucky

My commission expires: Y14V h, 126

STATE OF KENTUCKY
COUNTY OF DAVIESS

I, 2245 ?¢ ﬁév Ce et o & Notary Public in and
for the county and state #foresaid, do hereby certify that thie day there ap-

peared before me J. R. Miller, who produced the foregoing instrument and
duly signed and acknowledyed the same te be his a2ct and deed for the uses
and purposges therein set forth,

WITNESE my hand and notarial seal, this 7 day of 777% P
1901,

e? F Lol
Notar blic entuck
y Y COmn'“SSIW _1955 y

My commission expires:
My Commission E«pires April 14, 1963

STATE OF KENTUCKY
COUNTY OF HENDERSON

Nt *74-7.//3‘4/&/ , & Notary Public in and
fcr the county and state aforesaid, do hereby certify that this day there ap-
pearcd before me Robert D, Green, whoe produced the foregoing instrument
and duly signed and acknowledged the same to be his act and deed for the
uses and purposes therein set forth.

P
yade .

WITNESS my hund and notarial seal, this s day of ///a’,u;

1961. [/

ST ead ) Jbz{'/u./
Nofary Public, Henderson County, Kentucky
p

My commission expiﬁes:ér\%'ﬂ( 77, /94 4

-8-
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STATE OF KENTUCKY

GCOUNTY OF HENDERSON .
& b
1, INOreiss /)2 4/%:4// , a Notary Public in and

for the county and stAte aforesaid, do he reby certify that this day there ap-

pezred before me Joln R. Hardin, who produced the foregoing instrument and
duly signed and acknowledged the same to be his act and deed for the uses and
purposea therein set forth,

<.

17 /zé .
WITNESS my hand and notarial seal, this é . day ofg{ )m '

Notary Public, Henderson County, Kentucky

1961,

My commission expires:./"«@}(/. 2%, /962

STATE OF KENTUCKY

COUNTY OF BRECKINRIDGE

, a Netary Putlic in and

: £afp ; brtify that this day there ap-
peared before me Kenneth Coleman, wh produced the foregoing instrument
and duly signed and acknowledged the same to be his act and deed for the uses
and purpas es therein set forth.

WITNESS my band and notarial seal, thir /_ﬁ day o7, 4
1961. %

s
plote a8 (Tl

ORIGINAL COF
FILED AND RECORDED

JUN 1 4 196}

SELRETARY OF TE OF REHTUCKY
A ANT *
() :

- K4

ik

.
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Saxmnon, HoLarRoOR. Cratg 8 Naoer

ATTORNLYY AT | AW
it CHfatt. o

. MORTON - BAAMIICIIT ML IO
; WiLLIAM O CRAIG Cwnranoro, Krnrucky
JININ K nAGRT
; .
1 JOHN 8. MOGAREMEN
I JOMN 4 THOMPREON
-
' ¢ HEMAS C FCRCLSON wune 13, 1961
: .
| "’
.
for,
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SECRETARY OF STATE

Mr., Henry H. Carter
Secretary of State E@ EHVE

Frankiort, Kentucky
| l AU 119 L
: ca -
| Dear Henry: KMONWEALTH OF KENTUCKY

ol

-

We return herewith Articles of Incorporation of Big Rivers
Rural Electric Cooperative Corporation showing Robert D. Green,
Spottsville, Henderson County, Kentucky as the designated Agent of the
corporation for the service of process,

We also return herewith our check for $2.00, your fee.

Yours most sincerely, o
J = :
/A/’% ' ’
RMS:w ‘—)"/7(

Ene,

¢ LREEE
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2N H R e TR SR S S S ST
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‘ June 12th, 1951
! AR S RERRT
SRR R A
" A T o
E R CE O S A v
B s Bae
K b Tey ok v gy . H .
Foagaiigd ¥ :;‘mh» N £ .
Wr. Widred N. Smndidge P ]

L Attarney @t Law

T4

Heovhia Bullding :
O%Qnabnra, Kentuoky ,
A ope the v : e R FUCE LIS Y SEOER- :
Doay Sixrd .- 0 1 St .- (R L v v g
. Sy R ieras it o0 . B [T IR R B A
Ve ragret the necessify.of again roturning to you, the |
articles of incorporztion of ¥Pig Rivers Rural Electric i
Cooperative Corporation”, and check in the sum of $2,900. '
Tense Le advised, Section 194 of the Kentucky Constitution
reguires that the process agent reside in the same county
20 the regilstered office, or place of businoess,

If we can be of further sssistance to you, plemse do not
hesitute to omll on ue,

Sincerely, Cr

Honry H. Carter i
Sveretary of State o3
Ty

HHO: b X
By 8.L. Ly@n "
Eneas. !

. .. AL ey el
Ll e AL
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f
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. - Sanpipor, HOoLnDrOOK, Crare & Haonr

ATTORNEYE AT LAW
meifsi € o BANLHIDUL .
HOAIOH J 1L HBWOOR

WiLLlAM 8 ChAG Ovrnespnono, Kenruesy
JOMN B RAQTR

SECRETARY CF STATE |

SOHH B DML REN

. vy o June 1, 1961 {j} E @ E H\//E D

L J\\dN 9 1961
charbeeie o Ky |

MASONIU 81L1LDING

Mr. Henry Carter
Secretary of State
Corporation Division
Frankfort, Kentucky

Re: Big Rivers Rural Electric Coop. Corporation

Dear Henry:

I enclose herewith four duplicate originale of Articles
of Incorporation of the new company mentioned in the caption of thin
letter.

If you find these in order, will you endorse your approval
on each, retain and file one copy in your office and return the other
three to me?

Will you kindly advise me of the recording fees and organiza-
tion tax, if any, that will be required and I will forward you my check,

Yours most sincerely, -

RMS:w

Enc.
/i -«-"‘C” 3 f“r l.) e .
\£ (\ N )\f\‘—N’/\ A . S 't J' i
“ = . \J""A B..ﬂ-’;/ ! :}

~ i~
1 SRR A Sl
o 4 W i




i June 8th, 1961

IR Na At S . - e liny

¥r. Ridley M. Sandidge
Attorney at lLaw
Masonie Building
Ovenaboro, Kentuecky

Tasr Sir:

¥We are returning herewith, the articles of incorperetien of
*Big Rivers Rural Etectric Cooperative Corpaxration?,

Piease insert in ths articles of incorporation, tha name and
address of the process agent. The fees due upon the filing
of these articles tota) $2,0(

If we can be of furthar assistance to you, please do not hesi-
tate to call on us.

Bincerely,

|
}

Honry H. Carter
Secretary of State

BERC b
By S5.L. Lyon
Bnes.,

R »
. \\ '}'. / n—"
\. i 5\:} PRASYAS | ™~
- L ,/1}~ ~d
>z—~\—'*~'€"7 ) \ﬂ) /
%3 nJL A d
- - T
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charges payable upon the filing of said Anicles of Amend-

ment have been paid

of denyy,, |

 ARTICLES OF AMENDMENT G
I ELMER BEGLEY, Secretary of State of the
Commonwealth of Kentucky, do hereby certify that Anticles
~of Incorporation of

BIG RIVERS RURAL LLECTRIC SOCPLRATIVE CORPORATION

Fevnderson, Kentucky - »
have &een amended pursuant to Anticles of Amendment, duly
signed and acknowledged according to law, this day filed in

my office by said corporation, and that all taxes fees and

Witness iy official signature this_sist day

Of Decembey , 1g__68 ,

Secretary State /

Assistant Secretary of State

SECRETARY OF BTATE
!



‘ Hepderson County, Kentucky, and

AMENDMENT TO TEE ARTICLES OF IRCORPORATIDNChmﬂmﬂH%mm(f

: OF
BIG RIVERS RURAL. ELECTRIC CO-OPERATIVE CORPCRATION

KNOW ALL MEN BY THESE PRESENTS:
THAT, WHEREAS, Big Rivers Rural Electric Co—operatlve
Corporatlon, is a corporation organized and ex;stxng under¢the

laws of the State of Kentucky with registered offices in

WHERDAS the corporatlon desxres to am°nd 1es

Artlcles of Incorporatlon ‘as provided in K R s Chapter 279

37

and,
WHEREAS, a regular meeting was held by the Dlrectorq

of the COrpcratlon oananuary 20, 1967, and thereafter a reso

RESOLVED, that Articles III and IV and Section 3 of
Article VIII of the Articles of Incorporatlon be
amended to read , to—w1t~

ARPICLE III

The principal office of the Corporatlon shall be located
at Henderson, Henderson County, Kentucky. S

ARTICLE IV

The operations of the Corporation are to be conducted
in all counties in the Commonwealth of Kentu"ky.

ARTICLE VIII
Section 3: Membership in the Corporation shall be
terminated by cessation of existence, expulsion or
withdrawal of a member as provided in the By Laws
of the Corporation. Subject to any capital credits
contained in the By Laws, termination of membership




~annual meeting of the membership of the Corporatioh, the said

membership adopted the following resolution, to-wit:

- NOW, THEREFORE,the members of Big Rivers R.E.C.C. belng

in any manner shall coperate as a release of all &1ght,
title and interest of the member in the property and
assets of the Corporation; provided, however, that such
termination of membership shall not release the member
from the debts or liabilities of such member of the
Corporation.

WHEREAS, thereafter on June 16, 1957, at a regular

RESOLUTION

WHEREAS, the Boaxd of Directors of Big Rivers Rural
”1ectrlc Cboperatlve Corporatlon, after study and
consi&era‘cionf did in a duly constituted meetlng on

Jahuary- 20, 1967 recommend certain changee in the i
Articles of: lncorporatlon of the Cooperative; and 2

=t
:

WHEREAS, tﬁé members now have before them the said
recommended changes and being fully advised concernlng
the game,

duly constxtuted on this the 16th day of June, 1967,

in an annual meeting for the con51deratlon of any and

all business of the Cooperative proPerly before the
members, do hereby accept the recommendation of the Board
of Directors for certain changes in the Articles of
Incorporation and do further amend the said Articles of
Incorporation as follows:

ARTICLE III

The principal office of the Corporation shall be';acétéd
at Henderson, Kentucky. S

ARTICLE IV _

The operations of the Corporation are to be conducted in ool
all counties in the Commonwealth of Kentucky. S

ARTICLE VIII

Section 3: Membership in the Corpcration shall be
terminated by cessation of existence, expulsion or
withdrawal of a member as provided in the By Laws of
the Corporation., Subject to any capital credits




T

.

Ry

‘ATTEST :

. CHizens Bank Bulid ng, ‘
Paducah Kentucky,. cerﬂfv "ot we : =3

L fmepgi{m wp e

provision contained in the By Laws, termination of
membership in any manner shall operate as a release
of all right, title and interest of the member in the
property and assets of the Corporation; provided, how-
ever, that such termination of membership shall not
release the member from the debts or liabilities of such
member of the Corporation.

NOW, THEREFORE, Articles I1I, IV, and Section 3,

Article VIII are amended as provided in the resolution herein

& .
W

above referred to.
IN TESTIMONY WHEREOF, witness the signatures of
Big Rivers Rural Electric Co-Operative Corporation®s President

and Secretary subscribed below this _7» day of December, 1968.

BIG RIVERS, RURAL ELECTRIC
CO-OPERATIVE CORPORATION

.,-(j——/? /(44/—4,9-4/&-‘

Secretary

LAY,




IS
»

STATE OF KENTUCKY )
' )ss.:
COUNTY OF HENDERSON)

I hereby certify that on this.day before me,

an officer duly authorized in the state aforesaid and ..

in the county aforesaid to take acknowledgments, personally

appeared __ Audint Nl oo and .,gﬁ B Dz Lozl

, to me known and known to be the persons -

who executed the foregoing 1nstrument as pres1dent
and secretary, respectively, of BIG RIVERS 'RURAL ELBCTRIC
CO-OPERATIVE CORPORATION, a corporation named therein,
and severally acknowledged before me that they executéd
the same as such officers, in the name of and for and qn”
behalf of the said corporation.

IN WITRESS WHEREOF, I have hereunto set my hand

and affixed my official seal this .?¢ day of December, 1968

adxaz o Tortns
NOTARY PUBﬁ.’rC 4;/ e ALras

My commission expires: ﬂ&d*‘ﬂs,.ﬂf72, ‘;










Office of Sem*em of State

THELMA L. STOVALL, SECRETARY

ARTICLES OF AMENDAENT
I, THELMA L. STOVALL, Secretary of State of the
Commonwealth of Kentucky, do hereby certify that Articles

of Incorporation of
____ BIG RIVERS RURAL ELEGTRIC COOPERATIVE CORPORATION _Changing name to

BIG RIVERS ELECTRIC CORPORATION {Henderson, Xentucky)
have beers amended pursuant to Anicles of Amendment, dily
signed and acknowledged according to law, this day filed in

my officc by said corporation, and that all taxes, fees and

charges payable upon the filing of said Anticles of Amend-

ment have been paid,

Witness my official signature this_ ze1u_day

of JUNE , 1973,

T e Py 5mrae—

Secratxry of State

Assistant Secretary of State

SECRETARY OF STATE




AMENDMENT TO ARTICLES OF INCORPORATIONcamman

e
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OF B ¢ fig
TRAY ):,6‘

BIG RIVERS RURAL ELECTRIC COOPERATIVE CORPORATION

WHEREAS, by resolution duly adopted by more than a two-
thirds vote of the Board of Directors of Big Rivers Rural Electric
Cooperative Corporation on June 22, 1973, said Board approved an
amendment to Article I of the Articles of Incorporation as hereinafter
atated, and

WHEREAS, on the 22nd day of June, 1973, the members of
Big Rivers Rural Electric Cooperative Corperation by more than a
majority vote approved the amendment to Article I as hereinafter
gtated,

NOW, THEREFORE, pursuant to KRS 279. G50, Big Rivers
Rural Electric Cooperative Corporation does hereby amend Article I

of its Articles of Incorporation to read as follows:

ARTICLE L.

The name of the corporation shall be '"BIG RIVERS

ELECTRIC CORPORATION",



IN TESTIMONY WHEREOT, the President and Secratary of Big
Rivers Rural Electric Cooperative Corporation have cxecuted these
Amendments to the Articles of Incorporation of the said corporation for and

in behalf of the said corporation as of this 22nd day of June, 1973,

BIG RIVERS RURAL ELECTRIC
COOPERATIVE CORPORATION

By: j{g—gtbf A/,Q %w

Robert D, Green - President

ATT ST' ORIGINAL COPY
FILED
/ GECRTTARY OF STATE OF KENTUCKY

FAAKKIGRT KENTJCKr
exal/{é’rooks - Sec1etary

JUN 26 1973

/,// p }/:., \:%’;&M

COMMONWEALTH OF KENTUCKY)
COUNTY CF HENDERSON

1, z:;aﬁ 2/457 ,«.(/45 , a Notary Public for
Henderson County, Kentuchfdo hereby certify that the foregoing Amend-

ment to the Articles of Incorporation of Big Rivers Rural Electric
Cooperative Curporation was this day signed and acknowledged before me
in Henderson County, Kenfucky, by Robert D, Green and Texal Brooks,
President and Secretary, respectively, of the said corporation, as the

act and deed of the s&id corporation and as their act and deed as President
and Secretary thereof,

IN TESTIMONY WHEREOF, [ have hereunto placed my hand and
seal of office on this, the 22nd day of June, 1973,

My commission expires: //ﬂaéa/ ///é

Nota ry Public,

This ﬂ%gstmment prepared By

of Candidge, Holbmbﬁ Lraig & Hager
fitorneys at Law, 100 St Ann St
Gwensboro, Kentucky 42301




RIGLEY M, SANDIDOE
NIATON J HOLBROOK
WILLIAM &, CRAIG
JOMN B HAGKN
WIHLLIAM €. BANY, 3T
RALFPH W. WIRLE
AOHALD M, LULLIVAK
H, HAMILYON f1CKE, Jn,
—

E. ROBEAY QOCBLL
dOHMN H HELMEIKS

Sanpinor, HoLnrook, CRAXG & HAGER. v.8.C.

ATTORNEYS AT taw
100 81. ANN BUILDING

Owrnsnora, Kerrucky 4R001

June 22, 1973

Hon. Thelma Stovall
Secretary of State
Commounwealth of Kentucky
Franfort, Kentucky 40601

Dear Thelma:

AREA CODK: 302
TELEPHONYT NUMBER: 2008 -356]

PO MOX 227

I enclose herew;th four executed copies of an amendment to
the Articles of Incorporation of Big Rivers Rural Electric

Cooperative Corporation changing the name of that corpora-
tion to 'Big Rivers Electric Corporation'.

I am also enclosing our firm's check for $2, 00, the statutory
fee fixed by KRS 279. 490, for the recording of such an
amendment.

If you find this amendment in proper form, please issue a
Certificate of Amendment and return three copies of the
amendment to me for £filing in the Henderson County Court
Clerk's Office and in the office of the Dean of the College of
Agriculture of the University of Kentucky.

Sincerely yocurs,

Wb R

Morton Holbrook

MH:11

Enc. 5

CC: Mr, William W. Rumans
Mr. Rober! D. Green
Mr, Texal Brooks
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THELMA L. STOVALL, SECRETARY

ARTICLES OF AMENDMENT

I, THELMA L. STOVALL, Secretary of State of the
Commonwealth of Kentucky, do hereby certify that Anticles

of Incorporation of

BIC RIVERS ELECTRIC CORPORATION
e .. MENDEDSOM,  KENTUCKY
have been amended wursuant to Articles of Amendment, duly
signed and acknowledged according te law, this day filed in
my office by said corporation, and that all taxes, fees and
charges payable upon the filing of swid Anicles of Amend-

ment have been paid,

Witniess my offictal signature this__28m8_dpy

of JUNE , 1974

Secretary of Siste

Assistant Secreiary of State

SECRETAKY OF ITATE




SZCRETARY OF STATE

RGETY

s 41974

AMENDMENT TO ARTICILES OF INCORPORATION

OF Commonwealth ‘of Kentuchy
BIG RIVERS ELECTRIC CORPORATION 1190247

The Articles of Incorporation of Big Rivers Electric Corporation,
a corporation organized under the laws of the Coumonwealth of Kentucky,
and having its principal office in Henderson, Kentucky, be and are hereby
amended as follows:

1. The name of the corporation is BIG RIVERS ELECTRIC CORPORA-
TION.

2. The amendment to the Articles of Incorporation is as follows:

“ARTICLE VIII"

“Section 2: Any person, firm, corporation, body politic,

or other organization may become a member in the cor~-

poration by:

"(a) paylng the membership fee specified in the bylaws;

"(b) agreeing to purchase from the corporation electric
energy as specified in the bylaws; and

"{c) agreeing to comply with and be bound by these articles
of incorporation and the bylaws of the corporation and
any amendments thereto, and such rules and regulations
as may from time to time be adopted by the Board of
Directors;

provided, however, that no such firm, person, corporation,

bodv politic or other organizationm shall become & member

unless and until he or it has been accepted for membership




by the Board of Directors or the members in the msnner
provided in the bylaws. No person, firm, corporation, body
politic ox other organization may own more than one (1) mem-
bership in the corporation.”
3. The said amendment to the Articles of Incorporation was
adopted by unznimous vote of all of the directors of the corporation on
i June 14, 1974, and was unanimously adopted by vote of all of the members
of the corporation on June 14, 1974, at regular director and member
meetings held first by the directors and then by the members.
IN TEZSTIMONY WHEREOF, these Articles of Amendment have been
executed in triplicate by the corporation by its President, Robert D.
i Green, and its Secretary, Texal Brooks, and verified by one of the officers

signing the Articles of Amendment of the corporation.

B8IG RIVERS ELECTRIC CO! TION

By : coPY,

Robert D. Greem = President FILED
S STATE K

ATTEST: uECRETAR‘LSNFm"f\L“%FO“ENTUCKY
T
texal/Brooks - Secretary JUN 241974

| T Pnileaen_
COMMONWEALTH OF KENTUCKY ) SECRETARY pF MIATE
COUNTY OF HENDERSON ) 25— e )\\

: 1, des:e-?é . AN eobens , a Hotary Public, do
hereby certify that the fgregoing Amendment to the Articles of Incorporation

of Big Rivers Electric Cerporation was this day signed and acknowledged
befcre me in Henderson County, Kentucky, by Robert D. Green and Texal
Brooks, President and Secretary, respectively, of the sald corporation,
as the act and deed of said corporation and as their act and deed as
President and Secretary thereof,

IN TESTIMONY WHEREOF, I have hereunto placed my hand and seal
of office on this the /4 day of June, 1974,

My commission expires X" 9 7 A .

7

m———,

Notary Publ

TH1S IWKU’ME T PREPARED BY
M. 3

of Sandidge, Hblbrook & Craig, P.S.%.
Attorneys at Law, 100 St. Ann Bldg.
Owensboro, Kentucky 42301




RIDLEY M, BANDIGGL
MORTON J, ROLBRQOR
WILLIAN O.CRAIG
WILLIAM 8. GARY, Y
NALMKM B, WIRLEK
RONALE M. BULLIVAN
e HAMIRTION MO, R,
roangnt ofieme
JOMN M. HELIAEWD

Sannmor, HoLnrook & (Cxata, P 8.C,
ATTORNEYS AT LAW
n oG 00X 727

HOL Y 1. AN D) DING

Orwnnnpnano, Knnrnory 48301

June 21, 1974

AREA CODL! BOQ
TCLEPHONE NUMRBLR 858 -106]

Honorable Theima L, Stovall
Secretary of State of Kentucky

New Capitol Building ,
Frankforr, Kentucky 40601 = 3 T

Dear Thelma:

I enclose herewith triplicate originals of Amendment to Articles
of Incorporation of Big Rivers Electric Corporation, together with our
firm's check in the amount of $15. 4o,

I should be grateful if you would return a Certificate d Amend-
ment at your early convenience.

Sincerely yours, p
gl
,,I/“p '\,7; 1, )J A / L L'i<

Maorton Holbrook
MH;gb
Encl.

cc: Mr, William W. Ruwmans
General Manager
Big Rivers Electric Corporation
P. O. Box 24
Henderson, Kentucky 42420
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Department of State

Office of Secretary of State

THELMA L. STOVALL, SECRETARY

ARTICLES OF AMENDAMENT

I, THELMA L. STOVALL, Secretary of State of the
Commonwealth of Kentucky, do hereby certify that Articles

of Incorporation of

BIG RIVERS ELECTRIC CORPORATION

HENDERSON, KENTUCKY

have been amended pursuant to Articles of Amendment, duly
signed and acknowledged according to law, this day filed in
my office by said corporation, and that all taxes, fees and
charges payable upon the filing of said Anrticles of Amend-

rent have been padd,

Witness my official signature this_ 10T daay

Of OCGTOBER , 1975

Assistant Secretary ol State

SECRETARY OF STAIE
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SECRETARY OF STATE

AMENDMENT TO ARTICLES OF INCORPORATI H\E@EH\%E@

oF
SEP 251975
BIG RIVERS ELECTRIC CORPORATION . (e 1S

~ Commonwezith of henfuck
. zoy U

The Articles of Incorporation of Big Rivers Electric
Corporation, a corpcoration organized under thae laws of the *
Commonwealth of Kentucky, and having its principal office in
Henderson, Kentucky, be and are hereby amended as follows:

1. The name of the corporation is BIG RIVERS ELECTRIC
CORPORATION.

2. The amendment to the Articles of Incorporation is as
follows: ’

"ARTICLE V"

*The number of directors cof the corporation shall be
not less than five (5) nor more than sixteen (16€).
Unless othervise provided in the By-Lawz, the
number of directors shall be ﬁive (5).”

3. The said amendment to the Articles of Incorporétiou
waa‘adopted by unanimous vote of all of the directors of the cdiporac
tion on May 9{ 1975, and was unanimcously adopted by vote of all of
the members of the corporation on June 13, 1975, at regular director
and member meetings held first by the directors and then by the
members, '

IN TESTIMONY WHEREOF, these Articles of Amendment have

been executed in triplicate by the corporation by its President,




Morton Henshaw, and its Secrctary, Texal Brooks, and verified
by one of the directors signing the Articles of Amendment of the

corporaticn.

BIG RIVERS ELECTRIC CbRPORBTION.

Morton Henshdw, President

COMMONWEALTH OF KENTUCKY
COUNTY OF HENDERSON. . . SCT.

I, vy f?'j?r’ , a Notary Public, do
hereby certify that t oregoing Amencment to the Articles of
Incoxporation of Big Riverxsg Electric Corporation was this day signed
and acknowledged before me in Eenderson County, Kentucky by Morton
Henshaw and Texal Brooks, President and Secretary, respectively,

.of the said corporation, as the act and deed of said corporation and

as thelir act and deed as President and Secretary thereof,

IN TESTIMONY WHEREOF, I have hereunto placed my hand and
seal of office on this /.o day of September, 1975. )

My Commission expires: A&g A ) NS T T 4 .
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LAW QFFICES OF

WEST AND TERNES, CHARTERED
SUITE 180 IMFERIAL BLDG . MO THIRD STREET
HENDERSON, KENTUCKY 42420

CHARLES B WEST

B Fateas o 1™ September 22, 1975

| LANDON OVERFIELD

sECRETARY ST" iE
W i

g \' Stp 25 1975

ck
Prankort, e Commonwealth of Hentueky
Kentucky
Dear Sir: 297

Enclosed is our check in the amount of
$15.00 and the Amendment to Articles of Incorporation
of Big Rivers Electric Corporation. Please recoxd
this Amendment and issue a Certificate of Amendment.

Very truly yours,

WEST AND TERNES
e -

CBW:sl
Enclosure
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TELEPHONE
13021 826-778¢
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OFFICE OF
SECRETARY OF STATE

DREXELL K. DAVIS

FRANKFORT,
Secretary

KENTUCKY

CERTIFICATE OF AMENDMENT
TO ARTICLES OF INCORPORATION

I, DREXELL R. DAVIS, Secretary of State of the Commonweaith of Kentucky, do hereby
ceriify that Amended Articles of Incorporation of

BIG RIVERS ELBCTRIC CORPORATION

amended puisuant to Xentucky Revised Statutes, 3EkA, (273) duly signed and verified
or acknowledzed according to law, have been filed in my office by said corperation, and

that ull taxes, fees and charges payable upon the filing of said Articles of Amendment have
been paid.

Given under my hand and seal of Office as Secretary of Siate,
at Frankfort, Kentucky, this ___. 20TH

day of JUNE , 1984 |

$W@Dapg,‘ ,
SECAETARY OF STATE .

ASSISTANT GECRETARY OF STATE

SECRETARY OF STATE




ORIGINAL COPY

AMENDMENT TO ARTICLES OF INCORPORATION* FILED
OF &Y,  SECRETARY 1F S14T¢ oF smhweray
BIG RIVERS ELECTRYC CORPORATION V Fsmoser, sney
JUN 20 1884
(;g s
The Board of Directors of Big Rivers Electric Corpg\/ﬁicn hay: F\
IW " ’(\.r&/u?n

approved by more than a two-rhirds vote of its Directors on June 8’"&225&‘53a?9
Amendments to its Articles of Incorporation as herein contained, and

Yore than a majority of its memhers having adopted such amendments
at the annual meeting of the Corporation on Juue &, 1984,

NOW THEREFORE PURSUANT TO KRS 279.050 Big Rivers Electric Corporation
does hereby amend its Articles of Incorporation as follows: oy
351539

Article IV is amended to read as follows:

ARTICLE IV

"The ;perationa of the Corperation may be conducted in any state in
the United States of America and in such cther places as may be provided from
time to time in the Bylaws of the Corporation'.

N TEST(MONY WHERREOF the president and secretary of Big Rivers
Electric Corporation have executed these amendments to the Articles of Incorpor-
ation of the sald Corporation for and in behalf of the said Corporation as of this
8th day of June, 1984.

/ BIGC RIVERS ELECTRIC CORPORATIGH

regident

ATTEST:

7illiam B. Briscoe, Secretary




COMMONWEALTH OF KENTUCKY)

) Sct.
COUNTY OF DAVTESS )
I, Paula Mitchell » Notary Tublic for

Henderson County, Kentucky, certify that the foregoing amendment to the Articles
of Incorporation of Big Rivers Electric Corporation was this day signed and acknow-
ledged before me in Henderson County, Kentucky, by Morton Henshaw and Willfam B.
Briscoe, President and Secretary respectively of the sald Corporation, as the act
and deed of the said Corporation and as thelr act and deed as President and Secre-
tary thereof.

IN TESTIMONY WHEREOF T have here unto placed my hand and seal of office
on this the 8th day of June, 1984,

My Commission expires on the 12th day of January ;g 85,

7 .
Ledell.

Notary Public, Henderson County, Kentucky

THIS INSTRUMENT PREPARED BY

Of Holbrook, Gary, Wible &"\Sullivan, P.S.C.
Attorneys At Law, 1060 St. Ann Bldg.
Owensboro, Kentucky 42301




HOLBRODY, GARY, WIBLE & SULLIVAN, P.8.C

MDRTON J ROLBRDOR
WILLIAK €. GARY, I8

ATTORNEYS AT LAW
P O.8OK 72?7

OO0 KT ANN RUHLLD'NHO

RALPH W WIBLE OwENSRORO, KENTUCKY SRBOR-O7TR7

NOMHALD M BULLIVAN
JOHW H HELKERS
JEERE T MOUKYIOY
FRAGE BTAINDALR
SJAHES M MILIER
WILLILIR Q. CRALG, IV
NIOLEY M SANZIDGE, I,
MICHATL A.FIOBELLA
LIZBEYH AMRK YULLY
GULIE A GUALGS
WILLIAN R, OExtER

Hon. Drexell R. Davis
Secretary u! State

State Capito' Buillding
Frankfort, Kentucky 40601

Atterntion: Corporste Officers

Dear Mr. Secretary:

ARLA CODE 80U
June 11, 1984 TELEPHO L NUMBER. 8264500

Loet

QN 121984

e
L

Commonwealth of Kentucky

I enclose foar recording an amendment to the Articles of Incorporation
of Big Rivers Electric Corporation, a Kentucky corporation, together with our firm's

chezk iun the amcunt of $2.00.

After these Articles are recorded, 1 should be grateful if you would
send us a Certificate of Amendment, together with a copy of the amended Articles

marked as filed in your office.

Thank you for your help.

Enclosure
MY/ dge

Sincerely yours,
Mt Nolbraol
\\

Morton Holbrook




MORTON 4 HOLANGOR
WILLIAM £ GARY 1
WALPL W WIBLE
RONALO M SULLIVAN
JOHN N HELRERS
SEBOC T MOUNTLOY
FRANR BYAIHBACK
JAMER M MILLER
witLingt Q. CAAID.JIN,

MIDLEY s BAMDIDAC, JN,

RICNALL A.FIONELLA
LIZOERTH AR TULLY
JULIE A, SHAGOS
WiLlIAK R, OFITYEN

i
HoLBrOOK. GARY. WinLE & SurLLivaN, e.S8.C, N

ATTORNEYS AT LAW
A O.BOR T2T
PO BT ANN BLILDING

OweEnsnoro, KEXTUCKkY 423020727

ARCA COOE B02
June 19’ 1984 TELERPHONEL HUKNBIA GIC AUCER

o noangg
Hon. Drexell R. Davis
Secretary of State .
State Capitol Building Lidingnweddn 6 herucky

Frankfort, Kentucky 40601

Attention: Corporate Officers

Dear Mr. Secretary:

T enclose for recording an amendment to the Articles of TIncorporation
of Big Rivers Electric Corporation, a Kentucky corporation, together with our firm's
check in the amount of $4,00.

After these Articles are recorded, 1 should be grareful if you would
send us a2 Certificate of Amendment, together with a copy of the amended Articles
marked as filed in your ovffice.

Thank you for your help.

Enclosure
MH/dgg

Sincerely yours,

Morton Holbrook
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AMEHRDKERT TO THE ARTICLES OF INCORPORATION
OF BIG RIVERS ELECTRIC CORPORATION

RECEIVED & FILED .

1. The name of the corperation is Blg RivefsT }ectric
“' o
o ) Ny 97 dn T e
Corporation. de 2l 1 ox A 'S

2. The articles of incorporation of Big Rivers Elgotric
W e
o 7 4
Corporation are anended To add the following &rﬁgfg‘c}_e-

ARTICLE XI )@" e

Ko direstor of the corporation shall be
personally liable to the corporation e ite
repbers for menetary damages for hreach of his
duties ag a director, except for liabiiity (i)
for any transaction in which the divector’s
personal fimancial interest is in conflict
with the financial interests o©of the
corporaticn or its members, or (ii) Zer acts
or onissions not in good faith or which
invelve intentional misconduct or are known to
the diracter tc be a violatiorn of law, or
(1ii} for the types of liakility set forth in
ERS 271B.B-330, or (iv) for any transgaction
from which the directer derived an improper
personal benefit. If the general corporation
lawe of Renktucky are amended after the
effective date of thig Articles to authorize
corperate action further limiting the personal
iiability of directors, them the liasbility of
a Qirscter of the corporation shall bs limited
0 +the fullest extent permitiad by stch
genaeral corporation laws a2 &o amended. Any
repeal or modification of this Article by the
nepbers of the corporation shall not adversely
s¥fect any right or protection of a director
of the corporation existing at the time of
such repeal or modificatioh.

3. The board of directore of Blg Rivers Elactric
covporation, at its regulax meeting on October 14, 19%4, adopted by
vnanimous wote a resolution appfaving this amendment to the
articles of incorporation. On November 11, 1994, that amendment to

+he articles of incorporation was adopted by unanimouz vote of the




.
¢

four Big Rivers Electric corperation member dlstribution
cocperstives, those being all the nembers of the corporatien;

4. 7his amendment to the articles of incorporation of
#lg Rivers Electric Corporation shall take effect upon indorsement
of the secratary of state in accordance with K.R.8. 27%.050.

hig the eleventh day of Rovambel, 1934,
BIC RIVERS BLECTRIC CORPORATION

¢

-\571 j ‘(

3 7 S
H_li) ) Yoty NEprha
oreon Benshnaw, President

v RPTEST:.

L AT ijk
or e . g 7 .
T ?‘} / ‘.fzm.j?-/j gLt
#illiaw Sriscoe, Secretary

COMMONWEALTH OF XENTUCKY )
COUNTY OF HENDERSON ¥

mhiz apendment to the articles of incorporation of Blg
fivers Electric Corporation was gigned and acknowledged hefore Re
by Morton Henshaw and William Briscoe, the President arnd Secretsry,
respectively, of Big Rivers Electrin corporation, on hehalf of The
corporation, on this the elsventh day of November, 19%94.

:) [y . o .
'g Q&géﬁ% 2 K&gg;é;gﬂg; L
Hotary Public, Kentucky‘StaE@ et Large

Hy Commission Expires: (/-G "7 .




FORALD M. LULLIVAN
JEERE T, MOUNTIOV
FRANK STAINBACK
SAMEE 1, MILLLR

RIDLAY M, BARDGOE, Jit.

WHEHARY &, FIORELLA
WillLizM R DETTER
ALLEN W ROLINOON
0, MICKAEL SULL VAN
P MARCUSM WIS
FELCIA & TURRYR

Kentucky Secretary of state
Box 718
Frankfort, KY 40602~0718

B, Q.

Attention:

¥K5LBRfK3K;S£ﬂlI%KﬁLhﬁCﬂJFrRK3YéiSIAﬁNRﬁ&jQEKSA:.
ATTORNEYS AT LAW

100 5T, AMN BUILDING

PO, BOX 727
OWENSBORO, KENTUCKY 42302-Q727

ARES CORE: 302 i
TRLESMHONR RUMNGER: £28-40007
TELECOPIPR: E8THB83 -

DF LOUNSHLS .. .
MORIOW J, HOLEROER

Dacenber 22, 19%4

Mg. Sandra Perry

Amendnment to &rticles of Incorporation of

Re:
Big Rivers Electric Corporation

Dezr Ms., Perry:

Pursuant to our telephone conversation, enclused please

find the firm’s check in the amount of §$8.00 to replace the check

inadvertently written for $40.00.

/eh

Thank you £017 your help.
Sincerely yours,
¢, 7 A - / " . .
Glponw Hhrility |

Eiaine Hunter
Secretary to James M. Millierx

Enclosure L




HCOLBROCE. SULLIVAN, MOUNTIGY & STAINBACK. P.S.C.

ATTORNEYS AT LAW ’ i
\1

SO0 BT, ANN BLMLEDING
RONALT K. RULLIVAR

JELEE T, MJUNTIOY PO, BOX 727

SAAKE GYAIMBACK ARES COOE 8QT

el OWEPMSBORO. KENTUCKY 42303-072% TELERRGHE AUMEER: BLE-000G

Ry E? M BRNBICE, I TELECORIF R 8RI-B33

CIUFEAL A, FIOSELLA

WALLIAN & DEXITER

ALLER W, KOLEROOR

", FMICHS T B IWAR 2P GOUNYAL:
MEHTUN S, He sxooK

P AARLLIM Yt 4
rELidia B O THSKEY

Dacember 20, 1994

Rentucky Secretary of 5tate
¥, 0. Box 7ig
Praunkfort, KY 40602-0718

Attention: Ms. Sandra Perry

Re: Big Rivers Electric Corporation

Dear Hs. Perry:

Enclosed in accordance with instructions received from
Marvellen Allen of the Attornsy General’s office ars the proposzed
amendments to the Articles of Incorporation of Blg Rivers Electrie
Corporation which were previously rejected for £iling. our
understanding is that Ms., Allen concurs with the views set out in
my letter to her of Decembker 14, 1994, a copy of which was also
sent te Ann Clay Hawley in your office. Please call if there are

further guestions.

sincerely yours;
~ TAlfe,

James M. Miller

JHM/meh
Enclosures




HOLBROOK., SULLIVAN, MOUNTEDY & STAINBACK. £.5.C.

ATTORNEYS AT LAW

e
100 ST ANN BUILDING M,

RONALE M. EULLIVAN : LI )
JEHEE T. MOUNYIOV PO, BOX 727 R ¥
PRARE STAIKEBACK é A ‘AHEA COLE: BO2
e - LS - qret YO (Y !EL' Ib 3 £PUDNE MUMRER: BZE-500K0
IMES M NLLER OWENSBORD, KENTUCKY 42302-0757 G7 itk ¢
WELEY W SARDIDGHE, IR Ttg’gomzm {ea-8oed
MiCHETL A FiRELLE Al7 . S,
WILLIAN K DEXiER LT

¥ : TS R A
ALLEN @ HOLBROGY Decenber 14, 1994 Lobpg TS
& RICMARL BULLIVALE - " L4 CﬂU:f‘KL‘

QYo 2. HOLANCOR

P MARZUIY WILES
FLLICIA 8 TURNESR

Hon. Marvellen Allen

office of the Attorney Gereral
P. 0, Box 2000

Frankfort, Kentucky 40601

Dear Ms. Allen:

By memorandum dsted December 12, 1994, the office of
secretary of State returned to us a proposed apendaent to the
Articles of Incorporation of Big Rivers Electric Corporaticn. A
copy of that memorandum and the proposed amendment are attached for
your convenience.

The proposed amendment incorporates into the articles of
incorporaticn of Big Rivers a provision eliminating or 1imiting the
personal liability of a director. The right of a corporation to
include such a provision in its articles ig, as you know, fourd in

K.R.S. 271B.2-020(1) (d).

cur understanding from the Secretary of State’s
memorandur and from a telephone conversation with Ann Clay Hawley
js that the proposed amendment to Big Rivers’ articles of
incorporation was rejected for filing on the basis of your concern
that a corporation organized under K.R.& ~.nier 79 is not

permitted to exercise righte = GRS TR Y cnavter
' L o QIR

271B. T worrld Lo 0t iRl Tl T
, ~ar edredvic ot
p" U*M’l‘“ 2{3—-} (j ;ﬂ ¢ ( f\_wt}.u, 23 15 tghts ang
powers g u?m.‘,;s,‘m /5.- {44 aie YA laws of
Kentuck, : T g etlont Wid oy e electric
COOPera’ . qupi 0w YT a4 SR i}"? zj0(2)+ o1 - here the
ggneral AD m:-::" ’ ;21_}(1‘ }:,,f,g e e ar anlté gi;h
"N QXP:I e AL ‘:&!A,L{,f’ f - H ' ’ . : O elNvWe
findno. - .- % . R C 3] ,L(‘" el o wiglions
of K.R.S - T, ' ’J_}" o s yroposed
amendnen’ R S e /r/\kou,
” : : T tice on
Decembex a ST,
AW —
Y e
. - -—sificerely yours,
. el

Jafhes K. Miller
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| RECEIVSD 2 FILED
AMENDED &2 ”()r -
aq 1 s
ARTICLES OF INCORPORATION S3JUL 10 Pit 2:33
: OF .
f BIG RIVERS ELECTRIC CORPORATION < '

v e am——

The Board of Directors of Big Rivers Electric
Corporation having approved the ) amendment of
the Aréicles of Incorporation as herein contained at a
special meeting called for that purpose on June 29, 1998 by
the margin requiréd by KRS 279.050 and the Members of Big
Rivers Electric Corporation having approved the

amendment of the Articles of Incorporation as herein
contained at a special meeting called for that purpose on

July 10, 1998 by the margin reguired by KRS 279.050:

Pursuant to KRS 279.050, Big Rivexs Electric
Corporation does hefeby amendArtﬂﬂgs}}x<ﬁits Articles of
Incorporation in their entirety as follows:
| ARTICLE I

Thé name of the corporation shall be "BIG RIVERS
ELECTRIC CORPORATION".

; ARTICLE II

The purpose or purposes for which the corporation is

formed are to promote and encourage the fullest possible use

of electric energy in the Commonwealth of Kentucky, by

making electric energy available by production,



transmission, distribution, or by otherwise securing the
same for inhabitants of and persons, including natural
perscns, firms, associations, corporations, business trusts,
partnerships and bodies politic and corporate, in rural
areas of the Commonwealth of Kentucky, at the lowest cost
consistent with sound business methods and prudent
management of the business of thé corporation and also by
making available to the said inhabitants and persons,
inéluding natural persons, firms, associations,
corporations, business trusts, partnerships and bodies
politic and corporate, electrical devices, equipment,
wiring, appliances, fixtures, supplies and machinery
(including any fixtures or property, or both, which may by
its use be conducive to a more complete use of electricity
or electric energy) operated by electricity or electric
energy, and accounting services, forms and subplies,
bargaining services, business counsel and advice, |
engineering services, supervisory services, investment
éounsel, general purchasing serviées of all kinds, and any
other services that are requested or deemed advisable or
desirable in the conduct of the business of the corporation
or in the business of any natural persons, firms,

2




~associations, corporations, business trusts, partnerships

and bodies politic and corporate, in fural areas of the

Commonwealth of Kentucky. In addition, the purpose or

purposes for which the corporation is formed are, without

limiting the generality of the foregoing:
(a) to generate, manufacture, purchase, transport,

acquire and accumulate electric energy for its members and

non-members to the extent permitted by the Act under which

the Corporation is formed and to transmit, distribute,

furnish, sell, and dispose of such electric energy to its

members and non-members to the extent permitted by the Act

under which the Corporation is formed, and to construct,

erect, purchase, lease as lessee and in any manner acquire,

own, hold, maintain, operate, sell, dispose of, lease as

lessor, exchange and mortgage plants, buildings, WOrks,

machinery, supplies, apparatus, equipment and electric

transmission and distribution lines or systems necessary,

convenient or useful for cérrying out and accomplishing any

or all of the foregoing purposes; o 1
(b) to acquire, own, hold, use, exercise and, to the ]

extent permitted by law, to sell, mortgage, pledge,

hypothecate and in any manner dispose of franchises, rights, ,

3




privileges, licenses, rights of way and easements necessary,
useful or appropriate to accomplish any or all of the
purposes of the Corporation;

(c) to purchase, receive, lease as lessee, or in any
other manner acquire, own, hold, maintain, use, convey,
sell, lease as lessor, exéhange, mortgage, pledge or
otherwise dispose of any and all real and personal property
or any interest therein necessary, useful or appropriate to
enable the Corporation to accomplish any or all of its
purposes;

{d) to assist its members to wire their premises and
install therein electrical and plumbing appliances,
fixtures, machinery, supplies, apparatus and equipment of
any and all kinds and character (including, without limiting
the generality of the foregoing, such as are applicable to
water supply and sewage disposal) and, in connection
therewith and"fqr such purposes, to purchase; acquire,
lease, sell, distribute, install and repair electrical and
plumbing‘appliances, fixtures, machinery, supplies,
apparatus.and equipment of any and all kinds and character
(includiné, withouthlimiting the generality of the
foregoing, such as are applicable to water supply and sewage

4



disposal) and to receive, acquire, endorse, pledge,
guarantee, hypothecate, transfer or otherwise dispose of
notes and other evidences of indebtedness and all security
therefor;

(e) to borrow money, to make and issue bonds, notes
and other evidences of indebtedness, secured or unsecured,
for monies borrowed or in payment for property acquired, or
for any of the other objects or purposes of the Corporation;
to secure the payment of such bonds, notes or other
evidences of indebtedness by mortgage or mortgages, or deed
or deeds of trust upon, or by the pledgeﬂof or other lien
upon, any or all of the property, rights, privileges or
permits of the Corporation, wheresoever situated, acquired
or to be acquired;

(£) to do and perform, either for itself or its
membérs, any and all acts and thingsf and to have and
exercise any and all powers, as may be necessary or
convenient to accomplish any or all of the foregoing
purposes or as may be permitted by the Act under which the
Corporation is formed, and to exercise any of its power

anywhere.




ARTICLE III
The principal office éf the Corporation shall be
located at Henderson, Kentucky.
| ARTICLE IV
The operations of the Corporation may be conducted in
any state in the United States of America and in such other
places as may be provided from time to time in the Bylaws of
the Corporation.
ARTICLE V
The number of directors of the Corporation shall be not
less than five (5) nor more than sixteen (16). Unless
otherwise provided in the Bylaws, the number of directors
shall be five (5).
. ARTICLE VI
The duration of the Corporation is perpetual.
‘ARTICLE VII
Section 1: The Corporation shall have no capital stock

and the property, rights and interests of each member shall

be equal. The corporation shall not be authorized to issue

any non-voting equity securities.




Section 2: Any person, firm, corporation, body
politic, or other organization may become a member in the
Corporation by:

(a) paying the membership fee specified in the Bylaws;

(b) agreeing to purchase from the Corporation electric

energy as specified in the Bylaws; and

(c) agreeing to comply with and be bound by these

articles of incorporation and the Bylaws of the
Corporation and any amendments thefeto, and such
rules and regulations as may from time to time be
adopted by the Board of Directors;
provided, however, that no such firm, person, corporation,
body politic or other organization shall become a member
unless and until he or it has been accepted for membership
by the Board of Directors or the members in the manner
provided in the Bylaws. No person, firm, corporation, body
politic or other organization may own more than one (1)
membership in the corporation.

Section 3: Membership in the Cofporation shall be
terminated by cessation of existence, expuision, or
withdrawal of a member as provided in the Byiaws of the
Corporation. Subject to any capital credits provision

7



contained in the Bylaws, termination of membership in any
manner shall operate as a release of all right, title and
interest of the‘memberhin the property and assets of the
Corporation; provided, however, that such termination of
membership shall not release the member from the debts or
liabilities of such member of the Corporation.

Section 4: Tﬂe private property ofmthe members of the
Corporation shall be exempt from execution for the debts of
the Corporation and no ﬁember or incorporator shall be
individually liable or responsible for any debts or
liabilities of the Corporation.

Section 5: The Bylaws of the Corporation may fix other
terms and conditions upon which other persons shall be
admitted to and retain membership in the Corporation not
inconsistent with these a;ticles of incorporation or the Act
under which the Corporation is organized.

ARTICLE VIIX
‘ The Board of Directors shall have the power to make and
adopt such rules and regulations not inconsistent with these
articles of incorporation or the Bylaws of thé Corporation

as it may deem advisable for the management, administration




and regulation of the business and affairs of the
Coxporation.
ARTICLE IX
The Corporation may amend, alter, change or repeallany
provision contained in these Articles of Incorporation in
the manner now or hereafter prescribed by law. |
ARTiCLE X
No director of the corporation shall be personally
liable to the corporation or its members for monetary
damages for breach of his duties as a director, except for
liability (i) for any transaction in which the director's
personal financial interest is in éonflict with the
financial interests of the corporation or its members, or
(ii) for acts or omissions not in good faith or which

involve intentional misconduct or are known to the director

to be a vioclation of law, or (iii) for the types of

liability set forth in KRS 271B.8-330, or (iv)- for any
transaction from which the director derived an improper
personal benefit. If the general corporation laws of
Kentucky are amended after the effective date of this
article to authorize corporate action further limiting the
personal liability of directors, then the liability of a

9



director of the corporation shall be limited to the fullest
extent permitted 5y such general corporation laws as s;
amended. Any repeal or modification of this Article by the
members of the corporation shall not adversely affect any
right or protection of a director of the corporation -
existing at the time of such repeal or modification.

IN WITNESS WHEREOF, the Board of Directors of Big
Rivers Eiectric Corgoration have executed these AMENDED

ARTICLES OF INCORPORATION of the‘said Corporation

for and on behalf of the said Corporation as of this 10th
day of July, 1998.

BIG RIVERS ELECTRIC CORPORATIbN

)é€&¢¢A¢;4L—Ac?;zZ;;zﬂi;

Sandra B. Wood, Board Chair

ATTEST:

Secretary Treasurer

10




STATE OF KENTUCKY )
COUNTY OF DANIERS)

SUBSCRIBED AND SWORN TO before me, by Sandra B. Wood
and Johnny L. Hamm, this |t~ day of July, 1998.

NO Public K STHTE CAR G
Mymri\ission Expires: ARIL3Y; 20a2

11







2005 AMENDMENTS TO CONTRACTS

DATED AS OF APRIL 1, 2005

BY AND AMONG
CITY OF HENDERSON, KENTUCKY,
CITY OF HENDERSON UTILITY COMMISSION,
BIG RIVERS ELECTRIC CORPORATION,
WKE STATION TWO INC.,
AND

LG&E ENERGY MARKETING INC.

EXHIBIT 2
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2005 AMENDMENTS TO CONTRACTS AMONG
CITY OF HENDERSON, KENTUCKY,
CITY OF HENDERSON UTILITY COMMISSION,
BIG RIVERS ELECTRIC CORPORATION,
WKE STATION TWO INC. AND
LG&E ENERGY MARKETING INC.

These 2005 AMENDMENTS are entered into as of April 1, 2005, (the “2005
Amendments to Contracts™) by and among the City of Henderson, Kentucky, a municipal
corporation and a city of the second class organized under the laws of the Commonwealth of
Kentucky, of 222 First Street, Henderson Kentucky, 42420, City of Henderson Utility
Commission, a public body politic and corporate, organized under Kentucky Revised Statutes,
Section 96.530 and related statutes, of 100 Fifth Street, Henderson, Kentucky 42420 (said City
and Commission being referred to collectively as “City”), Big Rivers Electric Corporation, a
rural electric cooperative corporation organized under Chapter 279 of the Kentucky Revised
Statutes, P.O. Box 24, 201 Third Street, Henderson, Kentucky 42420 (“Big Rivers”), WKE
Station Two Inc., a Kentucky corporation of 145 North Main Street, Henderson, Kentucky
42420 (“WKE”), and LG&E Energy Marketing Inc., an Oklahoma corporation of 220 West

Main Street, Louisville, Kentucky 40202 (“LEM”) (collectively, the “Parties™).

WITNESSETH

WHEREAS, (a) the City, Big Rivers, WKE (as assignee of Big Rivers) and LEM
(as assignee of WKE) are parties to a Power Sales Contract, as amended (the “Power Sales
Contract”) (WKE and LEM being parties with joint rights, interests and obligations under the
Power Sales Contract are referred to jointly herein as WKE/LEM), the City, Big Rivers and
WKE (as assignee of Big Rivers) are parties to a Power Plant Construction and Operation

Agreement, as amended (the “Construction and Operation Agreement”) and the City, Big Rivers
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and WKE (as assignee of Big Rivers) are parties to a Joint Facilities Agreement, as amended (the
“Joint Facilities Agreement”), each dated as of August 1, 1970, (the “Power Sales Contract”, the
“Construction and Operation Agreement” and the “Joint Facilities Agreement” collectively
referred to as the “Agreements”); (b) the Parties are also among the parties to the Station Two
Agreement (as hereinafter defined); and (c) certain of the Parties are also parties to various other
agreements relating to the City’s Station Two Electric Generating Plant (“Station Two”, as

hereinafter defined) located at a site on the Green River in Henderson County, Kentucky;

WHEREAS, pursuant to the Station Two Agreement, Big Rivers assigned to
WKE certain of its rights, title and interests under the Agreements and WKE assumed certain of
the obligations of Big Rivers under the Agreements, and pursuant to an Assignment and
Assumption Agreement and Bill of Sale (the “Assignment and Assumption Agreement”), dated
as of July 14, 1998 (but effective upon the “Closing” on the “Effective Date”, each as defined in
the Station Two Agreement), WKE assigned and transferred to LEM and LEM accepted and
assumed, the rights and obligations of WKE under the Power Sales Contract and certain of the

rights and obligations of WKE under the Station Two Agreement;

WHEREAS, the Parties agreed that Station Two should be equipped with a
selective catalytic reduction system by May, 2004 so as to comply with applicable provisions of
the Federal Environmental Protection Agency’s 1998 NOx SIP Call (63 Fed. Reg. 57356), which
was promulgated pursuant to Section 110 of the Clean Air Act, 42 U.S.C. 7410, and
implemented in Kentucky by Regulation 401 KAR 51:160 (such NOx SIP Call, as implemented
in Kentucky and in effect on the date of these 2005 Amendments to Contracts, being herein

referred to as the “Current NOx SIP Regulations™);
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WHEREAS, the City engaged the services of Burns & McDonnell Engineering
Company (“Burns & McDonnell”) of Kansas City, Missouri to provide consulting engineering
services in connection with the selective catalytic reduction system, including assisting the City
in the preparation of bidding specifications so as to facilitate the City’s receipt of public bids for
the design, acquisition, construction, installation, start-up and testing of the selective catalytic
reduction system, and has engaged legal counsel and financial advisors to assist the City in
obtaining financing for its share of the costs of design, acquisition, construction, installation,

start-up and testing of such system;

WHEREAS, WKE and/or LEM intend to fund its share (determined as
hereinafier provided) of the costs and expenses associated with the design, acquisition,

construction, installation, start-up and testing of the selective catalytic reduction system;

WHEREAS, Burns & McDonnell determined that in order to meet the
aforementioned Federal and Kentucky regulations for NOx removal at Unit 6 of the City’s
Station One Power Plant (“City’s Station One Power Plant”, as hereinafter defined) and Station
Two without modifying Unit 6 of the City’s Station One Power Plant and without purchasing
NOx allowances or credits, the City would be required to install at Station Two a selective
catalytic reduction system capable of removing 75% of the NOx emissions from the Station Two

boilers;

WHEREAS, at the request of WKE and Big Rivers, the City has installed a
selective catalytic reduction system at Station Two having 90% NOx removal capability (the
“Station Two SCR System” as hereinafter defined), whereby WKE and Big Rivers can utilize the

NOx removal capability of the Station Two SCR System in excess of that required for
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compliance by Station Two and Unit 6 of the City’s Station One Power Plant (subject to the
limitations on the City’s Station One Power Plant provided for herein) in order to meet WKE’s
and Big Rivers’ NOx removal requirements for their other power plants, and WKE/LEM and Big
Rivers are willing to pay for the incremental capital, operating and maintenance and renewal and
replacement costs to be incurred so as to provide and operate and maintain the Station Two SCR
System at a 90% removal efficiency rather than a 75% removal efficiency (in the case of
WKE/LEM, until the expiration or termination of the Station Two Agreement), upon and subject
to the terms and conditions set forth in these 2005 Amendments to Contracts and in the

“Amendatory Station Two Agreement” as hereinafter defined;

WHEREAS, the Parties (other than Big Rivers), together with certain other
affiliates of WKE, have entered into the Agreement for Interim Funding Station Two SCR
System, dated May 7, 2002, as amended by the First Amendment to Agreement for Interim
Funding Station Two SCR System dated as of April 1, 2005 (the “Interim Funding Agreement”)
in order to provide for the funding of SCR Capital Costs and certain operations and maintenance
costs and expenses associated with the Station Two SCR System, in each case pending the
completion, execution, delivery and effectiveness of these 2005 Amendments to Contracts and of

the Amendatory Station Two Agreement; and

WHEREAS, the Parties hereto desire to amend the Power Sales Contract, the
Construction and Operation Agreement and the Joint Facilities Agreement, as herein provided, in
order to accommodate the design, acquisition, construction, installation, start-up, testing, use,
operation, maintenance and funding of the Station Two SCR System, and in order to implement
an equitable allocation of the Allotted Allowances in light of the parties’ respective contributions

toward the costs of the Station Two SCR System.
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NOW, THEREFORE, in order to comply with the Current NQX SIP Regulations
by providing for the funding, design, acquisition, construction, installation, operation and
maintenance of the Station Two SCR System as a part of Station Two, and to provide for certain
other matters related to Station Two, and in consideration of the mutual covenants herein
contained, it is stipulated, covenanted and agreed by and among the Parties hereto that the
Agreements shall be amended and supplemented as follows effective as and when expressly

provided in Section 601 of these 2005 Amendments to Contracts (but not before).

L CERTAIN DEFINED TERMS IN THE AGREEMENTS

Section 101 “Station Two” as defined in Section 2.2 of the Power Sales
Contract and Section 2.2 of the Construction and Operation Agreement and as used in the

Joint Facilities Agreement is redefined to read as follows:

“Station Two: City’s 350-megawatt generating station (rated on
the date of the 2005 Amendments to Contracts at 312 MW net send
out capability), located at a site on the Green River in Henderson
County, Kentucky, and, to the extent furnished and owned by City,
all auxiliary facilities, joint use facilities and related facilities,
renewals, replacements, additions, expansions and improvements
thereto, including the Station Two FGD System added thereto and
the Station Two SCR System, but excluding the City’s
Transmission and Transformation Facilities as herein defined, and
excluding facilities furnished and owned by Big Rivers. The

location of Station Two, including the Station Two SCR System, is
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shown in Exhibit Al to the Power Sales Contract and the
Construction and Operation Agreement (as added by the 2005
Amendments to Contracts) attached hereto and reference is made
to Exhibits 1 and 2 of the Cross-Grants of Rights of Access and
Easements, dated July 20, 1993, by the City and Big Rivers for the
location of the Station Two FGD System and the joint use and
related facilities with respect to Station Two as owned by the City,

and those furnished and owned by Big Rivers.

Section 102 The terms “Station Two Bonds” or “Bonds” as used in the
Agreements and defined in Section 2.9 of the Power Sales Contract and Section 2.9 of the

Construction and Operation Agreement are redefined to read as follows:

“Station Two Bonds” or “Bonds” shall mean bonds, if any,
authorized and issued by the City subsequent to the date of the
2005 Amendments to Contracts, with the prior written approval of
Big Rivers (and, during the term of the Station Two Agreement, of
WKE and [LEM), in order to finance any major repairs, renewals or
replacements of Station Two or major additions or improvements
thereto; provided, that the Station Two Bonds or Bonds shall not
be deemed to include: (a) the City’s Electric Light and Power
Refunding Revenue Bonds, Station Two Series, Dated as of March
1, 1973 (which bonds have been paid, defeased or redeemed prior
to the date hereof); or (b) any other bonds or other evidences of

indebtedness issued by or for the City, or otherwise guaranteed or
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secured by the City or its assets or properties, including its
municipal electric system, for the purpose of financing or funding
only the City’s share or any portion thereof of any costs or
expenses associated with the Station Two SCR System or Station

Two.

Section 103 “Bond Ordinance” as defined in Section 2.8 of the Construction
and Operation Agreement and Section 2.8 of the Power Sales Contract is redefined to read as

follows:

“Bond Ordinance” shall mean any bond ordinance or any
supplements or amendments to a bond ordinance, adopted by the
City subsequent to the date of the 2005 Amendments to Contracts
authorizing any Station Two Bonds, which ordinance and each
such supplement and amendment shall have received the written
approval of Big Rivers (and, if adopted during the term of the

Station Two Agreement, WKE and LEM).

Section 104 Section 2 of the Power Sales Contract and Section 2 of the

Construction and Operation Agreement are amended by adding thereto the following:

“2.12 “Actual Station Two Generation Share” shall mean, for a
NOx Season (or a portion thereof), with respect to the City or Big
Rivers (or WKE/LEM as assignee of Big Rivers), respectively, the
net energy (MW hrs) actually generated by Station Two and taken

by the City or Big Rivers (or WKE/LEM, as assignee of Big
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Rivers), as the case may be, for such NOx Season (or portion
thereof) divided by the Actual Net Station Two Generation for

such NOx Season (or portion thereof).

2.13 “Actual Hours In NOx Season” shall mean, for a NOx
Season (or a portion thereof), the product of the number of days in

such NOx Season (or portion thereof) multiplied by 24.

2.14 “Actual Net Station Two Generation” shall mean, for a NOx
Season (or a portion thereof), the total amount of net energy (MW
hrs) actually generated by both generating units of Station Two

during such NOx Season (or portion thereof).

“2.15 “Allocable SCR Costs” shall mean, (A) with respect to
capacity charges for a Monthly Billing Period payable by Big
Rivers (or by WKE/LEM as Big Rivers’ assignee) pursuant to
Section 6 of the Power Sales Contract: (i) the SCR Ammonia Costs
for such Monthly Billing Period as allocated to Big Rivers (or
WKE/LEM as Big Rivers’ assignee) in accordance with Section
6.2 (a) of the Power Sales Contract, and (ii) the portion of the SCR
Catalyst Acquisition Costs for such Monthly Billing Period as
allocated to Big Rivers in accordance with Section 6.2(b) of the
Power Sales Contract, or (B) with respect to the capacity charges
for a Contract Year, the aggregate of the SCR Ammonia Costs for

such Contract Year and the SCR Catalyst Acquisition Costs with
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respect to a Catalyst Layer acquired during such Contract Year.

Allocable SCR Costs shall not include any SCR Capital Costs.

2.16 “Allotted Allowances” shall mean, for a NOx Season, the
NOx allowances and emission credits allotted to Station Two

pursuant to the applicable Federal and Kentucky NOx Regulations

for such NOx Season.

2.17 “Alternate Fuel” shall mean, with respect to a particular
Catalyst Layer, fuel that (a) does not qualify as Base Coal, (b) is
designated by a Party to be used in connection with such Catalyst
Layer as provided in the contract with the vendor of such Catalyst
Layer, and (c) is permitted to be used by that Party without
rendering ineffective (in whole or in part) or materially adversely
affecting the vendor’s guarantee or warranty with respect to that

Catalyst Layer set forth in such vendor contract.

2.18 “Alternate Fuel Differential Amount” shall mean, with
respect to a particular Catalyst Layer, the amount of the differential
with respect to the purchase price of such Catalyst Layer, as set
forth in the successful bid by the vendor of such Catalyst Layer,
attributable to any designation by Big Rivers (or WKE/LEM as
Big Rivers’ assignee) or the City of its use of Alternate Fuel with

respect to such Catalyst Layer.

2.19 “Amendatory Station Two Agreement” shall mean the
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Amendatory Agreement, dated as of April 1, 2005, among the
City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp.
and WKE Corp., but only to the extent that agreement shall have

become effective and enforceable in accordance with its terms.

2.20 “Average Station Two Capacity Share” shall mean, for a
NOx Season, with respect to the City or Big Rivers (or WKE/LEM
as assignee of Big Rivers), respectively, (i) in the event that the
City’s or Big Rivers’ (or WKE’s or LEM’s, as assignee of Big
Rivers), as the case may be, share of Total Capacity (determined as
provided in Section 3 of the Power Sales Contract) changes during
such NOx Season, the decimal share (rounded to 4 places) of Total
Capacity obtained by dividing (A) the sum of (x) the product
obtained by multiplying the number of MWs of the City’s or Big
Rivers’ (or WKE’s or LEM’s, as assignee of Big Rivers), as the
case may be, share of such Total Capacity by the number of days
in the period of such NOx Season during which such share shall be
in effect and (y) the product obtained by multiplying the number of
MWs of the City’s or Big Rivers’ (or WKE’s or LEM’s, as
assignee of Big Rivers), as the case may be, share of such Total
Capacity in effect for the other period of such NOx Season by the
number of days in such period, by (B) the product obtained by
multiplying the number of MWs of the Total Capacity for such

NOx Season by the number of days in such NOx Season; or (ii) in
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the event that the City’s or Big Rivers’ (or WKE’s or LEM’s, as
assignee of Big Rivers), as the case may be, share of Total
Capacity (determined as provided in Section 3 of the Power Sales
Contract) does not change during such NOx Season, the City’s or
Big Rivers’ (or WKE’s or LEM’s, as assignee of Big Rivers), as
the case may be, decimal share of such Total Capacity for such

NOx Season.

2.21 “Base Coal” shall mean coal having specifications falling

within the ranges set forth on Exhibit A2 attached hereto.

2.22 “Base NOx Removal” shall mean, for a NOx Season, a
removal of 75% of the Station Two SCR Inlet NOx Tons during

such NOx Season through the use of the Station Two SCR System.

2.23 “Big Rivers’ Creditors’ Subordination Agreement” shall
mean the Agreement dated as of April 1, 2005, among Big Rivers
and the United States of America, acting through the Administrator
of the Rural Utilities Service, Ambac Assurance Corporation, the
National Rural Utilities Cooperative Finance Corporation, Credit
Suisse First Boston, acting by and through its New York Branch,
US Bank National Association, as trustee under the Trust Indenture
dated as of August 1, 2001, Ambac Credit Products, LLC,
Bluegrass Leasing, Fleet Real Estate, Inc., AME Investments,

LLC, CoBank, ACB, AME Asset Funding, LLC, AMBAC Credit
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Products, LLC, the City of Henderson, Kentucky, the City of
Henderson Utility Commission, Western Kentucky Energy Corp.,
WKE Station Two, Inc., LG&E Energy Marketing Inc., WKE
Corp., and PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3
Statutory Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust,
PBR-1 0P Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP
Statutory Trust, FBR-1 OP Statutory Trust and FBR-2 OP
Statutory Trust, in each case, acting through State Street Bank and
Trust Company, National Association as the same may be

amended in accordance with its terms.

2.24 “Big Rivers’ Easement” shall mean the Grant of Rights and
of Easements, dated as of April 1, 2005, between and among Big
Rivers, Western Kentucky Energy Corp. and the City as the same

may be amended in accordance with its terms.

2.25 “Catalyst Failure” shall mean, with respect to a particular
Catalyst Layer, the failure of such Catalyst Layer to meet the
Guaranteed Life Cycle (as defined in Exhibit E to the Power Sales
Contract as added by the 2005 Amendments to Contracts and
attached hereto) thereof due to the use of fuel having
characteristics not permitted to be used without rendering
ineffective (in whole or in part) or materially adversely affecting

the guarantee or warranty of the vendor of such Catalyst Layer.
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2.26 “Catalyst Layer” shall mean the initial third layer of catalyst
to be installed in the Station Two SCR System at a time subsequent
to the effectiveness of all provisions of the 2005 Amendments to
Contracts, and each replacement layer of catalyst to be installed in

the Station Two SCR System.

2.27 “Catalyst Refund Payment” shall mean, with respect to a
Party and a particular Catalyst Layer, the refund payment by such
Party with respect to such Catalyst Layer provided for in Section
IV of Exhibit E to the Power Sales Contract (as added by the 2005
Amendments to Contracts and attached hereto) and payable in

accordance with Section 6.8 of the Power Sales Contract.

2.28 “City Actual Load Factor” shall mean, for a NOx Season, the
net energy (in MWh) actually generated by Station Two and taken
by the City for such NOx Season, divided by the product obtained
by multiplying (i) the Actual Hours In NOx Season for such NOx
Season by (ii) the product of the Total Capacity multiplied by the

City’s Average Station Two Capacity Share for such NOx Season.

2.29 “City Excess Allowances” shall mean, for any NOx Season
with respect to which there shall be a City Reduction Generation
Amount (it being understood that there shall be no City Excess
Allowances in the event there is no City Reduction Generation

Amount for the relevant NOx Season), the product obtained by
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multiplying the City Reduction Generation Amount for such NOx
Season by a fraction (i) the numerator of which is the number of
Station Two Allocated Allowances for such NOx Season that
would have been required to comply with applicable Federal and
Kentucky NOx Regulations if the Station Two Stack NOx
Emissions for such NOx Season had been in an amount that would
have resulted from the application of the SCR Design NOx
Removal to the Station Two SCR Inlet NOx Tons for such NOx
Season and (ii) the denominator of which is the net energy (MWh)
actually generated by Station Two for such NOx Season.
Notwithstanding the forgoing, in the event of a complete outage of
both generating units of Station Two throughout such NOx Season,
the City’s Excess Allowances for such NOx Season would equal
the City’s Average Station Two Capacity Share for such NOx
Season of the lesser of (A) all Allotted Allowances for that NOx
Season or (B) the number of Station Two Allocated Allowances
for that NOx Season required so that 85% of the Station Two Stack
NOx Emissions that would result by multiplying the Station Two
Standard SCR Inlet NOx Tons by one (1) minus the SCR Design
NOx Removal would comply with the applicable Federal and

Kentucky NOx Regulations.

2.30 “City Reduction Generation Amount” shall mean (and shall

only have relevance), for any NOx Season with respect to which
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the City Actual Load Factor is less than the City Standard Load
Factor for such NOx Season, an amount of Station Two generation
(MW hrs) equal to (i) 85% of the maximum amount of generation
(MW hrs) associated with the City’s Average Station Two
Capacity Share of the Total Capacity for such NOx Season
multiplied by (ii) the decimal obtained by dividing (x) the
difference between the City Standard Load Factor for such NOx
Season and the City Actual Load Factor for such NOx Season, by

(y) the City Standard .oad Factor for such NOx Season.

2.31 “City’s Station One Power Plant” shall mean the City’s
Station One Electric Generating Plant located on a site on the Ohio
River in Henderson, Kentucky, consisting of Unit 1 with a
nameplate rating of 1,230 kW; Unit 2 with a nameplate rating of
1,230 kW; Unit 3 with a nameplate rating of 5,000 kW; Unit 4
with a nameplate rating of 5,000 kW; Unit 5 with a nameplate
rating of 12,650 kW; and Unit 6 with a nameplate rating of 29,091
kW (and for purposes of the 2005 Amendments to Contracts, a

rated net capacity (after station use) of 26 MW.

2.32 “City’s Station One Rated Capacity” shall mean the rated net
capacity (after station use) of Unit 6 of the City’s Station One
Power Plant as of the date of the 2005 Amendments to Contracts,
which the Parties agree is 26MW, together with the energy

associated with such rated capacity.
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2.33 “City Standard Load Factor” shall mean, for any NOx

Season, 85%.

2.34 “Construction and Operation Agreement” shall mean the
Power Plant Construction and Operation Agreement, dated August
1, 1970, as amended, among the City, Big Rivers and WKE (as

assignee of Big Rivers).

2.35 “Federal and Kentucky NOx Regulations” shall mean the
Current NOx SIP Regulations, as the same may be hereafter
approved, modified or supplemented by regulations or other action
of the Federal Environmental Protection Agency, including,
without limitation, any modification that results in a reduction or
an increase in the NOx allowances or emission credits allotted to
Station Two or Unit 6 of the City’s Station One Power Plant, or
otherwise amended, modified or supplemented, and shall include
any laws, rules or regulations enacted, issued or adopted in lieu of
any of the foregoing, but only to the extent they regulate or restrict

NOx emissions.

2.36 “Guarantor’s Consent and Acknowledgement” shall mean the
Consent and Acknowledgement dated as of April 1,2005, by
LG&E Energy LLC (successor by merger with LG&E Energy
Corp.)., as Guarantor under the Guarantee Agreement [Station

Two Obligations], dated July 15, 1998, by and among LG&E
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Energy LLC., the City of Henderson and the City of Henderson

Utility Commission.
2.37 “Index Rate” shall mean 5%.

2.38 “NOx Season” shall mean that period during each year that is
defined as the “NOx Season” for such year under applicable
Federal and Kentucky NOx Regulations and shall be deemed to
include any applicable portion of a NOx Season. Reference to a
NOx Season for a Contract Year shall mean the period consisting
of those months of the Contract Year included within such NOx
Season, and in the event that a Contract Year includes portions of
two separate NOx Seasons, shall mean the periods that consist of
those months of the Contract Year within each such portion of

each NOx Season within such Contract Year.

2.39 “Outstanding” as used with respect to any Station Two
Bonds, shall have the same meaning as set forth for such term in

the Bond Ordinance authorizing such Station Two Bonds.

2.40 “Reagents” shall mean (i) the lime used in operation of the
Station Two Flue Gas Desulfurization System and (ii) such other
minerals, materials, supplies or substances for Station Two that the
parties to the Power Sales Contract may determine to constitute a
“Reagent”, such determination to be evidenced by a written

instrument which shall set forth the basis on which Big Rivers and
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the City (or WKE/LEM as applicable) shall each supply such

Reagent.

2.41 “SCR Ammonia Costs” shall mean, (A) with respect to
capacity charges for a Monthly Billing Period payable by Big
Rivers (or WKE/LEM as Big Rivers’ assignee) pursuant to Section
6 of the Power Sales Contract, the costs of the ammonia used in the
operation of the Station Two SCR System as allocated to Big
Rivers (or WKE/LEM as Big Rivers’ assignee) in accordance with
Section 6.2(a) of the Power Sales Contract for such Monthly
Billing Period (other than costs for ammonia for the initial start-up
and testing of the Station Two SCR System, which are treated as
SCR Capital Costs), including, without limitation, storage and
handling costs allocable to such ammonia, or (B) with respect to
capacity charges for a Contract Year, the aggregate of such costs of
the ammonia used in the operation of the Station Two SCR System

during such Contract Year.

2.42 “SCR Amortized Capital Cost per MW” shall mean, for the
initial Contract Year beginning June 1, 2004 and for each of the
next nineteen (19) Contract Years following such initial Contract
Year, (i) an amount equal to the annual debt service that would
accrue during such Contract Year with respect to a bond issue in a
principal amount equal to the total amount of SCR Capital Costs

(exclusive of the SCR Capital Overcontrol Amount and the amount
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of $123,584 attributable to the use of Alternate Fuel with respect to
the two initial catalyst layers of the Station Two SCR System by
WKE/LEM or Big Rivers) bearing interest at a rate equal to the
Index Rate, payable over 20 years with level annual debt service,
divided by (ii) the number of MWs of the Total Capacity of Station
Two as determined for such Contract Year pursuant to Section 3.6

of the Power Sales Contract.

2.43 “SCR Capital Costs” shall mean all capitalized costs and
expenses associated with the original design, acquisition,
construction, installation, start-up and testing of the Station Two
SCR System (exclusive of the SCR Capital Overcontrol Amount
and the amount of $123,584 attributable to the use of Alternate
Fuel with respect to the two initial catalyst layers of the Station
Two SCR System by WKE/LEM or Big Rivers), including
applicable out-of-pocket costs of the Parties as provided in Section
4.20(e) of the Construction and Operation Agreement, and
including the costs thereof payable pursuant to the Interim Funding
Agreement, whether funded by the City, Big Rivers or WKE, and
including the costs of the catalyst initially installed with respect to
the Station Two SCR System and the ammonia supplies required

for initial start-up and testing of the Station Two SCR System.

2.44 “SCR Capital Cost Share” shall mean, in the case of Big

Rivers (or WKE as Big Rivers’ assignee) 0.6955 and, in the case of
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the City, 0.3045.

2.45 “SCR Capital Overcontrol Amount” shall mean the
difference (which the Parties agree is $778,435), based on the
public bids received by the City with respect to the SCR Contract
for the design, acquisition, construction, installation, start-up and
testing of the Station Two SCR System, between (i) the amount of
the lowest bid acceptable to the Parties for the components of a
selective catalytic reduction system of Station Two capable of
removing 75% of the Station Two NOx emissions assuming the
use of Base Coal, and (ii) the amount of the bid in fact accepted by
the City with the consent of the other Parties for the components of
the Station Two SCR System capable of removing 90% of the
Station Two NOx emissions assuming the use of Base Coal, as
such difference (that is, the $778,435) shall be adjusted to give
effect to any change orders approved by the Parties and provided
to the contractor under the SCR Contract, assuming that the
amount of each such change order shall be allocated to the 75%
NOx removal capability system and the Station Two SCR System,
respectively, in the same proportion as (x) the amount of such bid
acceptable with respect to the 75% NOx removal system bears to
(y) the amount of such bid in fact accepted with respect to the
Station Two SCR System (it being agreed by the Parties that in the

case of each change order such adjustment (whether an increase or
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a decrease) to the “SCR Capital Overcontrol Amount” shall be
equal to 2.22% of the increase or decrease in the contract price

given effect by such change order).

2.46 “SCR Catalyst Acquisition Costs™ shall mean, with respect to
a Catalyst Layer, (A) with respect to capacity charges for any
Monthly Billing Period payable by Big Rivers (or WKE/LEM as
Big Rivers’ assignee) pursuant to Section 6 of the Power Sales
Contract, the portion of the purchase price for such Catalyst Layer,
the relevant Alternate Fuel Differential Amount (if any) with
respect to that Catalyst Layer, and the portion of the cost of
materials and labor associated with the installation of such Catalyst
Layer and the costs of removal and disposal of the catalyst layer
being replaced by such Catalyst Layer (if any), provided that such
removal and disposal costs shall be offset as provided in Section
6.9 of the Power Sales Contract (as added by the 2005
Amendments to Contracts) by any amount received in connection
with the sale or disposal of such catalyst layer being replaced, in
each case as allocated for such Monthly Billing Period to Big
Rivers (or WKE/LEM as assignee of Big Rivers) pursuant to
Section 6.2(b) of the Power Sales Contract, or (B) with respect to
capacity charges for a Contract Year, the aggregate of the
purchase price for such Catalyst Layer, any Alternate Fuel

Differential Amount (regardless of the Party responsible for the

NY145432730.6 (:862202.14) 21



same) and the other costs of such Catalyst Layer, including the
costs of removal and disposal of the catalyst layer being replaced,
as incurred during such Contract Year, provided that such removal
and disposal costs shall be offset as provided in Section 6.9 of the
Power Sales Contract (as added by the 2005 Amendments to
Contracts) by any amount received in connection with the sale or
disposal of such catalyst layer being replaced. SCR Catalyst
Acquisition Costs shall not include costs of operation or
maintenance of an installed Catalyst Layer or, except as otherwise
provided in Section IV(D) of Exhibit E to the Power Sales
Contract (as added by the 2005 Amendments to Contracts and
attached hereto), costs of a Catalyst Dispute Resolution Procedure
(as defined in the aforesaid Exhibit E), all of which costs shall
constitute costs associated with the operation and maintenance of
Station Two under Section 6.3 of the Power Sales Contract. SCR
Catalyst Acquisition Costs shall not include any SCR Capital

Costs.

2.47 “SCR Contract” shall mean the (i) Contract SCR-01 SCR
Equipment and Erection, dated as of July 9, 2002, entered into by
the City with the successful bidder, as the same may be amended
with the prior written consent of Big Rivers and, during the term of
the Station Two Agreement, WKE, and (ii) the Contract SCR~02

Foundation, dated October 7, 2002, entered into by the City and
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the successful bidder, as the same may be amended with the prior
written consent of Big Rivers and, during the term of the Station

Two Agreement, WKE.
2.48 “SCR Design NOx Removal” shall mean .90.

2.49 “Station One Unit 6 Allotted Allowance” shall mean, for a
NOx Season, the NOx allowances and emissions credits allotted to
Unit 6 of the City’s Station One Power Plant pursuant to the

applicable Federal and Kentucky NOx Regulations for such NOx

Season.

2.50 “Station One Unit 6 Stack NOx Emissions” shall mean, for a
NOx Season, the amount of NOx emissions from Unit 6 of the
City’s Station One Power Plant corresponding with the actual
generation of energy by Unit 6 during such NOx Season (but in no
event greater than the NOx emissions associated with the use and
operation of Unit 6 of the City’s Station One Power Plant at the
City’s Station One Power Plant Rated Capacity plus three (3) MWs
of station use), as measured by the Station One Unit 6 Certified

Continuous Emissions Monitoring System.

2.51 “Station Two Agreement” shall mean the Agreement and
Amendments to Agreements, dated as of July 15, 1998, among the
City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp.

and WKE Corp., as heretofore amended and as amended by the

NY145432730.6 (:862202.14) 23



Amendatory Station Two Agreement, and as may hereafter be

amended in accordance with its terms,

3.52 “Statlon Two Allocated Allowances” shall mean for a NOx Season

ithe _umber of Allotted Allowances requned for the Statlon Two Stack
NOX Emlssmns dunng such NOx Season to be in comphance with the

a applzcable Federal and Kentucky NOx Regulatlons

2.53 “Stanon Two SCR lnlet NOX Tons” shall’ mean for aNOx Seasoni "
the Statxon Two SCR mlet NOx tons for such NOX Sgason as meastred

‘ by the inlet NOX duct momtors or calculated by mutual agreement ifi the

| Jzevent the 1nlet NOX duct momtors are not momtonng or funcnomng

properly or sufﬁcnently 10 caleulate to Statlon Two SCR Inlet NOX Tons.

2. 54 “Stat:lon Two SCR System” shall mean the selectlve catalytlc
Vreductton system purchased by the Clty and constructed and mstalled at
and operated solely in connectlon w1th Statlon Two desxgned to provtde

: ‘ at least a 90% contlnuous NOx removal capab111ty dunng nonnal uses

and meetmg dem gn. specxﬁcattons cost cntena and other cntena that dre

' reasonably sansfactory to the Part1es wh;ch system shall 1nclucle at the
tlme of its Jmtxal commerc:al operatlon among other related or supportmg
components and facilities, the equ1pment and components 1dent1ﬁed on :
Exhibtt B to the Power Sales Qo’ntract and:the Qonstmctlonand Op_e_ratton'
Agreement (as added by the 2005"A1nendrnents o Coritracts) attached

hereto and made a part hereof.
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2.55 “Station Two Stack NOx Emissions” shall mean, for a NOx
Season, the amount of the Station Two NOx emissions as
measured by the Station Two Certified Continuous Emissions
Monitoring Systems pursuant to the applicable Federal and

Kentucky NOx Regulations.

2.56 “Station Two Standard SCR Inlet NOx Tons” shall mean, for

a NOx Season, 2,800 NOx tons.

2.57 “Total Capacity” shall mean, with respect to Station Two, the
Total Capacity as defined in Section 3.6 of the Power Sales

Contract.

IL. CONSTRUCTION AND OPERATION AGREEMENT
Section 201 Section 3 of the Construction and Operation Agreement is

amended by adding thereto the following:

“3.3 Big Rivers will transfer and convey to the City easements on
land lying adjacent to the Station Two plant site in order to permit
the construction, operation and maintenance thereon of certain
portions of the Station Two SCR System, including the SCR
reactors and the ammonia storage facility, and the auxiliary
building, together with any additional rights and easements to the
City required for the construction, operation, maintenance and
removal of auxiliary facilities required in connection therewith and

for access thereto, all in accordance with the Big Rivers’
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Easement.

Section 202 Section 4 of the Construction and Operation Agreement is

amended by adding thereto the following:

“4.12 The City, with the approval of Big Rivers (and WKE, as
assignee of Big Rivers), awarded the SCR Contract and such other
contracts with the selected contractors or vendors of the Station
Two SCR System as are necessary for the design, acquisition,
construction, installation, startup and testing of the Station Two
SCR System, and will diligently pursue under the terms of such
contracts such design, acquisition, construction, installation,
startup and testing of the Station Two SCR System consistent with
prudent utility practices and will perform and discharge its
obligations under such contracts. Big Rivers (and WKE, as
assignee of Big Rivers) and the City agree to coordinate their
respective use, operation and maintenance of Station Two so as to
reasonably facilitate any remaining design, acquisition,
construction, installation, start-up or testing of the Station Two
SCR System that may be required following the effectiveness of all
provisions of the 2005 Amendments to Contracts. The City agrees
to use its commercially reasonable efforts to cause its vendors and
contractors to undertake such work in a manner consistent with the
contracts therefor that minimizes any adverse effects on the use,

operation and maintenance of Station Two. SCR Capital Costs
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shall be funded by the City and WKE (and Big Rivers in the event
the Station Two Agreement is terminated, subject to the limitations
set forth in the Agreements), in the manner set forth in Section
4.20 of the Construction and Operation Agreement. The City shall
use its commercially reasonable efforts to obtain and maintain the
necessary permits and other governmental and third-party
approvals for the design, acquisition, construction, installation,
start-up, testing, use, operation and maintenance of the Station
Two SCR System, and Big Rivers (and WKE, as assignee of Big
Rivers) shall seek any such additional permits and approvals as are
required of it. The Parties hereto agree that they shall use their
commercially reasonable efforts to operate and maintain Station
Two so as to comply with the vendor’s recommendations provided
in the SCR Contract as to the Station Two SCR System, or as
provided in the successful bid for the design, acquisition,
construction, installation, start-up and testing of the Station Two
SCR System, in either case with respect to meeting its performance
guarantees and warranties, except to the extent emergency
conditions exist which require the operation or maintenance of
Station Two in a contrary manner. WKE will obtain and maintain
adequate builder’s risk insurance, boiler and machinery and other
insurance required to be maintained by the City under the SCR

Contract, and the City, Big Rivers and WKE shall be named as
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additional insureds or loss payees (as their interest may appear) as
provided in the SCR Contract covering the complete construction
and installation of the Station Two SCR System. Any additional
cost of such insurance shall be included as part of SCR Capital
Costs. The City agrees to afford Big Rivers and WKE reasonable
access to all plans, specifications and contracts for and to furnish
copies of any required or permitted notices to or from any
contractor or vendor relating to the design, construction,
acquisition, installation, start-up, testing, operation and
maintenance of the Station Two SCR System. The City shall
obtain the prior written approval of Big Rivers and WKE (which
approval shall not be unreasonably withheld, conditioned or
delayed) regarding any material changes to such plans,
specifications or contracts and for the approval or acceptance by
the City pursuant to such contracts of the completion or
commercial operation of any material component or aspect of the
Station Two SCR System, and shall generally consult with Big
Rivers and WKE and allow them to reasonably participate in all
meetings, inspections, tests and audits with such contractors and
vendors with respect to the design, construction, acquisition,
installation, start-up and testing of the Station Two SCR System.
The City shall also obtain the written approval of WKE and Big

Rivers (such approval not to be unreasonably withheld,
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conditioned or delayed) prior to any exercise by the City of any
right that it may have to terminate or suspend any contract with
any such vendor or contractor relative to the Station Two SCR
System or to undertake to correct or repair any defective or non-
conforming work or components thereof that may have been
undertaken or performed by any vendor or contractor or to
complete any uncompleted work by such vendor or contractor with

respect to the Station Two SCR System.

4.13 The City has employed the services of Burns & McDonnell
to provide consulting services during the design, acquisition,
construction, installation, start-up and testing of the Station Two
SCR System. The City agrees to promptly provide to Big Rivers
and WKE copies of all reports, analyses and other information that
may be generated or provided by Burns & McDonnell to the City
in connection with their consulting services with respect to the
Station Two SCR System (including, without limitation, those
generated or provided prior to the effective date of all provisions of
the 2005 Amendments to Contracts) and agrees to cause such
consultants to afford Big Rivers and WKE reasonable access to
their relevant representatives for the purpose of obtaining follow-
up or additional information regarding their services, the results

thereof and the Station Two SCR System generally.
4.14. SCR Ammonia Costs and SCR Catalyst Acquisition Costs
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will be recorded by Big Rivers (or WKE as assignee of Big Rivers)
so as to identify those Costs on a Contract Year and a month by
month basis, separate and apart from the other costs and expenses

incurred in the operation and maintenance of Station Two.

4.15 The City, WKE and Big Rivers have used their respective
commercially reasonable efforts, consistent with their respective
obligations under the 2005 Amendments to Contracts, so that the
design, acquisition, construction, installation, start-up and testing
of the Station Two SCR System met the compliance dates with
respect to NOx emissions required by the Federal and Kentucky
NOx Regulations applicable thereto, and the reasonable costs of
such actions (except as otherwise provided in Section 4.20(e)

below) shall constitute SCR Capital Costs.
4.16 [Reserved]

4.17 The Parties agree that all Allotted Allowances for a NOx
Season (as prorated for any applicable portion of a NOx Season)
shall be allocated and applied in order of priority as follows
(absent the written agreement of the City, WKE, LEM and Big
Rivers to the contrary), and no Party shall be entitled to use (or
claim any right to use) such Allotted Allowances in a manner
contrary to such allocation and application nor shall any Party

cause or instruct the Station Two Designated Representative to use
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such Allotted Allowances in a manner contrary to such allocation

and application:

(a) Such Allotted Allowances shall first be allocated for
the benefit of the City, WKE and, following the expiration or
termination of the Station Two Agreement, Big Rivers and applied
to Station Two Stack NOx Emissions for such NOx Season in an
amount equal to the Station Two Allocated Allowances for such

NOx Season.

(b) Such Allotted Allowances shall next be allocated, but
only to the extent of the amount remaining after the allocation
thereof in the amounts provided pursuant to subsection (a) above,
to and become the property of the City in an amount equal to the
City Excess Allowances, if any, for such NOx Season. The City
shall be entitled to use, apply, allocate or dispose of the City
Excess Allowances allocated pursuant to this subsection (b) in any
manner and for any purpose deemed appropriate by it (and
permissible under applicable laws, rules and regulations), without

accounting for the same to any other Party.

(¢) Such Allotted Allowances shall next be allocated, but
only to the extent of the amount remaining after the allocation
thereof in the amounts provided pursuant to subsection (a) above

and in the amounts, if any, provided pursuant to subsection (b)
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above, and applied to the Station One Unit 6 Stack NOx Emissions
so that, after the application by the City to the Station One Unit 6
Stack NOx Emissions of an amount of NOx allowances or
emission credits (from whatever source, but excluding Allotted
Allowances other than City Excess Allowances) equal to the
Station One Unit 6 Allotted Allowances for such NOx Season, the
Station One Unit 6 Stack NOx Emissions for such NOx Season
will be in compliance with the applicable Federal and Kentucky
NOx Regulations (it being understood that for the purpose of
determining the Allotted Allowances (if any) to be allocated
pursuant to this subsection (c), an amount of NOx allowances and
emissions credits (from whatever source, but excluding Allotted
Allowances other than City Excess Allowances) equal to the
Station One Unit 6 Allotted Allowances for that NOx Season shall
be deemed to have been first applied to the Station One Unit 6
Stack NOx Emissions, whether or not the Station One Unit 6
Allotted Allowances or any other NOx allowances and emissions
credits are in fact applied to the Station One Unit 6 Stack NOx
Emissions); provided that the Allotted Allowances allocated
pursuant to this subsection (c) shall not exceed 40 allowances or
emissions credits (it being understood and agreed by the Parties
that the portion of such 40 allowances or emissions credits not so

required for the compliance of the Station One Unit 6 Stack NOx
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Emissions for such NOx Season, after the application of an amount
of NOx allowances or emissions credits equal to the Station One
Unit 6 Allotted Allowances for such NOx Season, shall be
available to WKE or Big Rivers (as applicable) pursuant to

Subsection (d) below).

(d) Such Allotted Allowances shall next be allocated, but
only to the extent of the amount remaining after allocation thereof
in the amounts provided pursuant to subsection (a) above, and in
the amounts, if any, provided pursuant to subsections (b) and (c)
above, to and become property of WKE and, following the term of
the Station Two Agreement (and as prorated for any applicable
portion of a NOx Season), shall be allocated to and become the
property of Big Rivers. WKE or Big Rivers, as applicable, shall be
entitled to use, apply, allocate or dispose of such Allotted
Allowances allocated as provided in this subsection (d) in any
manner or for any purpose deemed appropriate by it (and
permissible under applicable laws, rules or regulations), without
accounting for the same to any other Party, including without
limitation, using or applying the same in connection with or in
support of the use or operation of any other power generation
facilities that are owned or operated by WKE or Big Rivers, as
applicable, except as otherwise provided in the Amendatory

Station Two Agreement. The Parties acknowledge that WKE’s
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right to receive or utilize such Allotted Allowances for NOx
Seasons (or portions thereof) following the term of the Station Two
Agreement shall cease upon the expiration or termination of the
Station Two Agreement, and that Big Rivers’ right to receive and
utilize the same shall thereafter continue throughout the term of the

Construction and Operation Agreement.

(e) Exhibit C to the Construction and Operation
Agreement (as added by the 2005 Amendments to Contracts)
attached hereto sets forth an example of the calculations pertaining
to the allocation and application of Allotted Allowances for an

assumed year in accordance with subsections (a), (b), (c) and (d)

above.

(f) It is understood that in the event Big Rivers (or WKE or
LEM, as assignee of Big Rivers) exercises its right under Section
3.8 of the Power Sales Contract to purchase Excess Henderson
Energy or energy associated with Excess Henderson Capacity
during any NOx Season, Big Rivers (or WKE or LEM, as assignee
of Big Rivers) shall furnish from its own sources (which may
include its Allotted Allowances allocated pursuant to subsection
(d) above) the emission allowances or credits required so that when
applied to the Station Two Stack NOx Emissions resulting from
the generation of such Excess Henderson Energy or energy

associated with such Excess Henderson Capacity, such Station
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Two Stack NOx Emissions comply with the applicable Federal and
Kentucky NOx Regulations. It is further understood that in the
event the Allotted Allowances for a NOx Season, when first
allocated to the Station Two Stack NOx Emissions for such NOx
Season as contemplated above, are not sufficient to cause all such
Station Two Stack NOx Emissions to be in compliance with the
applicable Federal and Kentucky NOx Regulations, the City and
Big Rivers (or WKE/LEM, as assignee of Big Rivers) shall be
responsible for furnishing, in proportion to their respective Actual
Station Two Generation Shares of the Actual Station Two
Generation for that NOx Season, the additional NOx emissions
allowances or credits required so that their remaining Station Two
Stack NOx Emissions are in compliance with applicable Federal

and Kentucky NOx Regulations.

(g) BigRivers, the City and WKE agree to cooperate with
one another and to use their respective commercially reasonable
efforts (in the case of WKE, during the term of the Station Two
Agreement only) to effect and implement the allocations
contemplated above, and to otherwise carry out the intents and
purposes of this Section 4.17, including without limitation, by
instructing the Station Two Designated Representative to hold,
allocate and/or use all Allotted Allowances in a manner consistent

with the foregoing. To the extent required under the
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circumstances, a Party shall execute and deliver to the other
relevant Party one or more documents of title reasonably required
to reflect that Party’s ownership of the relevant Allotted
Allowances as contemplated above, upon the written request of
that Party. To the extent the City acquires title to or control over
any Allotted Allowances for a NOx Season in excess of those
allocated as contemplated in subsections (a), (b) and (c) above, it
shall assign and transfer (or direct the Station Two Designated
Representative to assign and transfer) such title to or control over
the same to WKE or, for any NOx Season (or portion thereof)
following the expiration or termination of the Station Two
Agreement, to Big Rivers, without any additional consideration
and free and clear of all liens and encumbrances of any nature.
The City shall not attempt to make any forward sale or other
conveyance of any Allotted Allowances (other than any City
Excess Allowances allocated to it pursuant to subsection (b)
above), it being understood that all such Allotted Allowances shall
be used by the City solely in connection with Station Two NOx
Stack Emissions and the Station One Unit 6 Stack NOx Emissions
as contemplated in (a), (b) or (c), as applicable, above or shall be
allocated to WKE or Big Rivers as contemplated in subsection (d)

above.

(h) The City agrees to maintain complete and accurate
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records regarding the allotment under the Federal and Kentucky
NOx Regulations of NOx allowances and emissions credits to the
City’s Station One Power Plant, the use of any Allotted
Allowances for the City’s Station One Power Plant as provided in
subsection (c) of this Section 4.17, and the City Excess
Allowances, if any, as allocated pursuant to subsection (b) of this
Section 4.17. The City agrees to give WKE, Big Rivers and their
respective representatives reasonable access from time to time to
all such records and to furnish the following information for each
NOx Season to WKE and Big Rivers, as applicable: (i) on or prior
to March 1 of each year following each NOx Season, a copy of the
annual report made by the City’s Station One Power Plant
Designated Representative to environmental regulatory authorities
regarding the receipt and disposition of NOx allowances or
emissions credits pertaining to Unit 6 of the City’s Station One
Power Plant for such prior NOx Season; and (ii) on or prior to
January 31 of each year following each NOx Season, the following
information: (x) the number of the NOx allowances or emissions
credits allotted to Unit 6 of the City’s Station One Power Plant for
such NOx Season under applicable Federal and Kentucky NOx
Regulations, (y) the energy (MWh) generated (including energy
for station use) by Unit 6 of the City’s Station One Power Plant

during such NOx Season and (z) the total Station One Unit 6 Stack

NY145432730.6 (:862202.14) 37



NOx Emissions during such NOx Season. The City further agrees
to furnish WKE and Big Rivers, as applicable, copies of any such
quarterly reports required to be filed by the City’s Station One
Power Plant Designated Representative with environmental
regulatory authorities, as well as monthly reports tracking the NOx
allowance and emissions credit consumption of Unit 6 of the City’s
Station One Power Plant. The City also agrees to cooperate and
use its best commercial efforts to provide to WKE and Big Rivers,
as applicable, and the Station Two Designated Representative, as
soon as practicable but in any event in a timely manner, any
information set forth in the second sentence of this subsection that
is required for the Station Two Designated Representative to
prepare and file the annual report with environmental regulatory
authorities regarding the receipt and disposition of Allotted

Allowances.

(i) BigRivers and, during the term of the Station Two
Agreement, WKE agree to maintain complete and accurate records
regarding Allotted Allowances and the allocation and application
thereof as provided in subsections (a), (b), (c) and (d) of this
Section 4.17, and agree to give the City and its respective
representatives reasonable access from time to time to all such
records. Big Rivers and, during the term of the Station Two

Agreement, WKE further agree to direct the Station Two
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Designated Representative to furnish to the City on or prior to
March 1 of each year following each NOx Season a copy of the
annual report made by the Station Two Designated Representative
to environmental regulatory authorities regarding receipt and
disposition of Allotted Allowances for such prior NOx Season.
Big Rivers and, during the term of the Station Two Agreement,
WKE will direct the Station Two Designated Representative to
cause such report to include information that any Party may
reasonably request in writing (and with reasonable advance notice)
and as shall be permissible while maintaining the reports in
compliance with applicable Federal and Kentucky NOx
Regulations, including Allotted Allowances balances on hand at
the beginning and at the end of such NOx Season and the summary
of receipts and dispositions of Allotted Allowances during such
NOx Season. WKE and Big Rivers, as applicable, further agree to
direct the Station Two Designated Representative to furnish to
each of the other Parties copies of any such quarterly reports to be
filed by the Station Two Designated Representative with
environmental regulatory authorities, as well as monthly reports
tracking the Allotted Allowance consumption. In addition, WKE
and Big Rivers, as applicable, agree to cooperate and use their
respective best commercial efforts to provide to the City and the

Designated Representative for City’s Station One Power Plant, as
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soon as practicable but in any event in a timely manner, any
information relating to Station Two operation or Allotted
Allowances required for the Designated Representative for City’s
Station One Power Plant to prepare and file the annual report with
environmental regulatory authorities regarding the receipt and
disposition of NOx allowances and emissions credits with respect

to City’s Station One Power Plant.

(j) For purposes of any calculation of the number of
Allotted Allowances allocated or applied pursuant to this Section
4.17, the number of Allotted Allowances resulting from such
calculation shall be rounded, if necessary, to the nearest whole
number (e.g., 33.67 being rounded up to 34 and 33.34 being
rounded down to 33) with one half of an Allotted Allowance being

rounded up.

4.18 The reasonable costs incurred by the Parties in connection
with obtaining all governmental regulatory approvals and any
creditors’ consents and approvals required for the Parties’
respective execution of or performance of the 2005 Amendments
to Contracts, the Amendatory Station Two Agreement, the
Guarantor’s Consent and Acknowledgement, the Big Rivers’
Creditors’ Subordination Agreement and the Big Rivers’ Easement
shall constitute SCR Capital Costs reimbursable as provided in

Section 4.20(e).
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4.19 The Parties acknowledge that the City, on the one hand, and
each of WKE, LEM and Big Rivers, on the other hand, have a
vested interest in ensuring that the design, acquisition,
construction, installation, start-up and testing of the Station Two
SCR System meets certain schedules and that the Station Two SCR
System performs to stated NOx removal capabilities, all as
warranted or guaranteed by the relevant bidders, vendors or
contractors thereof (or as otherwise contemplated in the contract(s)
with such bidders, vendors or contractors), and that such Parties
may be damaged by reason of a failure by the Station Two SCR
System to meet those schedules or warranted or guaranteed
performance capabilities. In light of those mutual interests the

parties agree that:

(1)  The City shall diligently pursue (with counsel
reasonably satisfactory to the Parties) and on behalf of
the City, WKE, LEM and Big Rivers as their respective
interests may appear, on a best commercial efforts
basis, (i) any and all contractual rights and remedies
that it may have against any bidder, vendor or
contractor with respect to the Station Two SCR System
or any component(s) thereof, or on account of any
failure of or by that system to meet any of the

schedules, performance specifications, criteria or
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capabilities warranted or guaranteed by such bidder,
vendor or contractor, or otherwise on account of any
misrepresentation, breach of warranty or non-
fulfillment of any covenant or agreement on the part of
that bidder, vendor or contractor in any manner relating
to the Station Two SCR System (including without
limitation, the pursuit of specific performance and any
liquidated damages or other relief available as a result
of, or arising by reason of, any such failure,
misrepresentation, breach or non-fulfillment), and (i1)
any and all contractual rights and remedies that it may
have against any provider of a surety, performance or
other bond with respect to the Station Two SCR System

on behalf of any such bidder, vendor or contractor;

The City shall afford WKE, LEM and Big Rivers a
reasonable opportunity to participate in the City’s
efforts to pursue its and their respective rights and
remedies as contemplated in subsection (1) above,
including the right to promptly receive copies of all
pleadings and correspondence with the relevant bidder,
vendor or contractor, or provider of a surety,
performance or other bond, to attend all hearings and

settlement discussions with that bidder, vendor or
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contractor (or its counsel), or provider of a surety,
performance or other bond (or any counsel thereof), and
to approve any settlement of the City’s claims against
that bidder, vendor or contractor, or provider of a
surety, performance or other bond (which approval
shall not be unreasonably withheld, conditioned or

delayed by WKE, LEM or Big Rivers);

The reasonable costs and expenses incurred by the City,
WKE, LEM and Big Rivers in connection with the
foregoing efforts (“Collection Costs™) shall initially be
allocated between and promptly funded (or, as
applicable, reimbursed) by the City and WKE (or, in
the event the Station Two Agreement shall have expired
or been terminated, by the City and Big Rivers) on a
50%/50% basis, with 20% of any amounts so allocated
to and paid or reimbursed by WKE being promptly
thereafter reimbursed by Big Rivers to WKE upon its
written request. To the extent any damages are
recovered from the relevant bidder, vendor, contractor
or provider of a surety, performance or other bond, the
amounts so recovered shall first be used to
proportionately reimburse the City, WKE and Big

Rivers for the portions of the Collection Costs so
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funded, paid or reimbursed by them, before such
amounts are allocated between or among the Parties as

contemplated in paragraphs (4), (5) and (6) below;

In the case of the proceeds of liquidated damages (net
of the damages used for the recovery of the Parties’
Collection Costs as contemplated in paragraph (3))
payable as a result of a failure of the bidder, vendor or
contractor to meet its guaranties or warranties as to
NOx removal or its schedules with respect to
completion or commercial operation after testing of the
Station Two SCR System or a component thereof (such
failure being in this paragraph (4) referred to as the
“Vendor Failure”), with respect to a particular day, such
proceeds, after reimbursement of the reasonable costs
and expenses of the Parties incurred in connection with
submitting and enforcing a claim or the recovery of
damages therefor, as the same shall be reallocated as
provided in subsection (3) above, shall be applied as

follows:

(i) Inthe case of liquidated damages payable due to a Vendor
Failure consisting of a failure to meet its guaranties or

warranties as to the NOx removal capability of the Station
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Two SCR System or a component thereof, including a
failure of the Station Two SCR System or a component
thereof to meet such guaranties or warranties by a scheduled
date, whether or not such Vendor Failure occurs or the
liquidated damages are payable during a NOx Season, the
proceeds of such liquidated damages with respect to such
particular day shall be paid and allocated between the City

and WKE/LEM as follows:

(A) if the percentage of NOx removal capability of the
Station Two SCR System resulting from or in light of
such Vendor Failure equals or exceeds the Base NOx
Removal, all such proceeds of liquidated damages
with respect to such day shall be paid by the City to

WKE/LEM; and

(B) if the percentage of NOx removal capability of the
Station Two SCR System resulting from or in light of
such Vendor Failure is less than the Base NOx
Removal, there shall be allocated to the City from
such proceeds of liquidated damages an amount

determined in accordance with the following formula:

X=.3045 x [I- Y ]1x LDP
Y+(NRx 2)
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where:
X =amount to be allocated to the City;
NR = a fraction the numerator of which is the
difference between the Base NOx Removal and
the actual percentage of NOx removal capability
of the Station Two SCR System (or a component
thereof) resulting from such Vendor Failure and
the denominator of which is the Base NOx
Removal;
Y =the SCR Capital Overcontrol Amount; and
LDP = the amount of the proceeds of liquidated
damages with respect to such particular day; and
Z = the final contract price for the Station Two
SCR System as determined in accordance with the
SCR Contract and any settlement agreements or
the like that may be entered into by the City with
the successful bidder (with the prior written
consent of Big Rivers and, during the term of the

Station Two Agreement, WKE);
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(if)

and the balance of such proceeds of liquidated damages shall

be paid by the City to WKE/LEM.

In the case of liquidated damages payable due to a Vendor

Failure to meet a scheduled date for the tie-in of duct work

to either of the Station Two generating units, whether or not

such Vendor Failure shall occur or such liquidated damages

shall be payable during a NOx Season, the proceeds of such

liquidated damages with respect to such particular day shall

be paid and allocated between the City and WKE/LEM as

follows:

(A) ifthe City shall have available to it for such day the

(B)

full amount of its share of the Total Capacity of
Station Two as allocated pursuant to Section 3 of the
Power Sales Contract and due to such Vendor Failure
WKE/LEM shall not have available to it the full
amount of its surplus capacity from Station Two as
allocated pursuant to Section 3 of the Power Sales
Contract, the proceeds of such liquidated damages
with respect to such particular day shall be paid by

the City to WKE/LEM,

if the City shall not have available to it for such day

the full amount of its share of the Total Capacity of
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Station Two as allocated pursuant to Section 3 of the
Power Sales Contract, the proceeds of such liquidated
damages with respect to such particular day shall be
paid to and allocated between the City and
WKE/LEM, respectively, in the same proportion as
(x) the amount (in MWs) of the City’s full share of
the Total Capacity of Station Two that is not so
available to the City for such day bears to (y) the
amount (in MWs) of the full surplus capacity of
Station Two allocated for such day to WKE/LLEM
pursuant to Section 3 of the Power Sales Contract that

is not so available to WKE/LEM.

(5) Inall cases, other than those in which paragraph (4) above is
applicable, the proceeds of liquidated damages and of the payment
of other claims or the recovery of other damages under contracts
with the abovementioned bidders, vendors or contractors, or under
any surety, performance or other bond, after reimbursement of the
parties reasonable costs and expenses incurred in connection with
submitting and enforcing claims or the recovery of damages
thereon, as the same shall be reallocated as provided in paragraph
(3) above, shall be paid to and allocated between the City and
WKE/LEM in the same proportion as their average respective

shares of the Total Capacity of Station Two as allocated pursuant to

NY145432730.6 (:862202.14) 48



(6)

NY145432730.6 (:862202.14)

Section 3 of the Power Sales Contract during each Contract Year
from and including the Contract Year which includes the first date
of the relevant failure, breach action or omission of the bidder,
vendor or contractor giving rise to such recovery, through and

including the Contract Year in which such recovery is made.

In the event WKE, LEM or Big Rivers shall receive from the City
an allocated portion of the proceeds of any claims or any liquidated
or other damages as contemplated in paragraphs (4) and (5) above
(net of the damages used for the recovery of the Parties’ Collection
Costs as contemplated in paragraph (3)), WKE and LEM, on the one
hand, and Big Rivers, on the other hand, agree that all such amounts
shall be allocated to them or divided between them as set forth

below, except as otherwise expressly provided in this paragraph (6).

(i) All liquidated damage amounts and other damage amounts
that shall be received from the City as contemplated in
paragraph (5) above shall be divided such that WKE and
LEM shall receive the portion thereof determined by
reference to the following formula and Big Rivers shall

receive the balance:

Where:
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WKE's and LEM’s collective allocated portion of such
damages, expressed as a percentage (which shall not be a

negative percentage); and

The number of years (and/or portions thereof) remaining in
the full “Term” of the Station Two Agreement as of the
first date of the relevant failure of the Station Two SCR
System or bidder, vendor or contractor giving rise to the

claims(s) or damages contemplated in paragraph (5) above.

(i1) All liquidated damage proceeds allocated and paid by the City

to WKE/LEM as contemplated in subparagraph (4)(i) above
by reason of a Vendor Failure of the type described in that
subparagraph (“Subparagraph (4)(i) Damages”) shall be
remitted to and retained by WKE/LEM for their own account;
provided, that WKE/LEM hereby agree to first use any such
Subparagraph (4)(i) Damages for the acquisition of NOx
allowances or emissions credits to the extent required for the
operation of Station Two and the generation of WKE’s or
LEM’s share of Total Capacity during the Term in the
absence of a commercially-operational, conforming Station
Two SCR System, before retaining such damages or using
such damages for any other purpose; and provided further,

that in the event, as of the expiration of the Term of the

50



NY145432730.6 (:862202.14)

(ii)

Station Two Agreement or the early termination of the Station
Two Agreement, the relevant bidder, vendor or contractor that
paid such liquidated damages has not delivered and installed
all components of the Station Two SCR System for which it
was responsible in conformity with the guarantees, warranties
or other material commitments set forth in its contract with
the City, then promptly following that expiration or
termination of the Station Two Agreement, WKE/LEM shall
pay to Big Rivers a share of the Subparagraph (4)(i) Damages
actually received by it or them (net of the amount of those
damages used by WKE/LEM to acquire NOx allowances or
emissions credits as contemplated above) equal to the
percentage of all SCR Capital Costs for which WKE/LEM
were responsible under Section 4.20 of the Construction and
Operation Agreement that have been funded by Big Rivers as
of the expiration or termination of the Station Two
Agreement, together with interest on Big Rivers’ share of
those Subparagraph (4)(i) Damages from the date first
received by WKE/LEM through the date paid to Big Rivers at

the “Prime Rate” (as defined in the Station Two Agreement).

All liquidated damage proceeds paid and allocated by the City
to WKE/LEM as contemplated in subparagraph (4)(ii) above

by reason of a Vendor Failure of the type described in that
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subparagraph (“Subparagraph (4)(ii) Damages”) shall be
remitted to and retained by WKE/LEM for their own account;
provided, that if the relevant Vendor Failure contemplated in
subparagraph (4)(ii) and the contract between the City and the
relevant bidder, vendor or contractor do not physically or
contractually prevent the City (or WKE as the City’s
contractual operator of Station Two) from restarting and
operating either Station Two generating unit in accordance
with the requirements of the Station Two Contracts following
the expiration of the scheduled outage during which the tie-in
of duct work to the Station Two generating units was
originally scheduled to be completed, and if either (A)
WKE/LEM voluntarily extend that scheduled outage, or
restart the Station Two generating units but thereafter
voluntarily shut down either or both of those units, in either
case in order to accommodate the completion of the tie-in of
duct work, or (B) either or both of the Station Two generating
units suffer an unscheduled or forced outage due to a
mechanical or operational problem unrelated to the tie-in of
duct work and such tie-in of duct work is undertaken during
the period that the unscheduled or forced outage continues,
then any Subparagraph (4)(ii)) Damages that are allocated and

paid by the City to WKE/LEM for the days (or portions
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thereof) during which the scheduled outage was so voluntarily
extended, for the days (or portions thereof) during which the
Station Two generating units (or either of them) were so
voluntarily shut down, or for the days (or portions thereof) of
the unscheduled or forced outage during which the tie-in of
duct work was so performed (as applicable), shall be allocated
between WKE/LEM, on the one hand, and Big Rivers, on the
other hand, based upon the formula set forth in subparagraph
(6)(i) above, but with component “B” of that formula being
the number of years (and/or portions thereof) remaining in the
full Term of the Station Two Agreement as of the first date of
the relevant Vendor Failure contemplated in subparagraph
(4)(ii) above. Notwithstanding the foregoing provisions of
this subparagraph (iii), in the event an unscheduled or forced
outage as contemplated above is required to be extended
beyond the period that would have been required in order to
correct or repair the mechanical or operational problems
initially giving rise to that outage, in order to allow the
completion of tie-in of duct work undertaken during that
outage and necessary for the restart of either or both of the
Station Two generating units, then WKE/LEM shall be
entitled to retain for their own account all Subparagraph

(4)(ii) Damages paid for the days (or portions thereof) during

53



NY145432730.6 (:862202.14)

(v)

which that unscheduled or forced outage is extended to allow

the completion of that work.

As between WKE/LEM, on the one hand, and Big Rivers, on
the other hand, the Party(ies) receiving the proceeds of
relevant liquidated damages or other damages from the City
as contemplated in paragraph (4) or (5) above (net of the
damages used for the recovery of the Parties’ Collection Costs
as contemplated in paragraph (3)) shall promptly thereafter
pay to the other of those Parties its allocable share of those
damages (if any) as contemplated in this paragraph (6) in
immediately available funds. Notwithstanding anything
contained in this paragraph (6) to the contrary, Big Rivers
shall not be entitled to receive any portions of the proceeds of
any claims or any liquidated or other damages, as
contemplated in paragraph (4) or (5) above, until such time as
Big Rivers shall have funded its respective share of all SCR
Capital Costs as contemplated in the Amendatory Station Two
Agreement. The receipt or retention by WKE/LEM of
liquidated damages or other damages as contemplated in this
Section 4.19 shall not preclude WKE/LEM from asserting or
claiming that Big Rivers has an obligation under the Station
Two Agreement to contribute its share of the costs of any

other SCR Capital Costs, Station Two Improvements costs or
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Henderson Incremental Environmental O&M Costs
associated with, resulting from or necessitated by the relevant
Vendor Failure or other failure of the Station Two SCR
System or the bidder, vendor or contractor contemplated in
paragraph (4) or (5) above, as applicable, nor shall Big Rivers
be deemed to be released or discharged from any such

obligations.

A Party’s respective entitlements to portions of the proceeds of
liquidated damages as contemplated above shall not be affected by
any decision by such Party (or any of them) to separately acquire
NOx allowances or emissions credits in order for the generation of
its share of Total Capacity of Station Two (and in the case of the
City, the generation of energy associated with the City’s Station
One Power Plant Rated Capacity) to remain compliant with the
Federal and Kentucky NOx Regulations. The City agrees to hold
all liquidated damages or other damages that may be recovered from
a particular bidder, vendor or contractor (as contemplated in
paragraph (4) or paragraph (5) above) in escrow for the benefit of
the Parties until their respective shares (if any) thereof can be
calculated and such amounts can be allocated and paid or distributed

as contemplated in this Section 4.19.

The proceeds of any insurance maintained with respect to any

damage or destruction of the Station Two SCR System or any part
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thereof during the construction, start-up and testing thereof or with
respect to the completion of the Station Two SCR System shall be
applied by the City to the repair, reconstruction or completion

thereof, as applicable.

4.20 The SCR Capital Costs have been and shall be funded in the manner
provided in this Section 4.20, notwithstanding any provisions to the contrary
elsewhere in the Construction and Operation Agreement or the Power Sales
Contract. In addition the amount of $123,584 shall be paid by WKE to the City
with respect to WKE’s proposed use of Alternate Fuel with respect to the two
initial catalyst layers of the Station Two SCR System and the SCR Capital
Overcontrol Amount shall be paid to the City by WKE, in each case to the extent
not already funded by WKE pursuant to the Interim Funding Agreement. The

City shall apply all such amounts to the payment of such costs of the Station Two

SCR System.

(a) Promptly upon all provisions of the 2005 Amendments to Contracts
becoming fully effective as contemplated in Section 601 below, the City agrees to
establish and maintain at a bank in Henderson, Kentucky, reasonably satisfactory
to the Parties, an SCR Construction Account (the “SCR Account”) into which
funds shall be deposited, and out of which payments shall be made, to fund the

SCR Capital Costs not previously funded.

(b) The Parties agree to continue the budget for SCR Capital Costs

established by the Interim Funding Agreement and to meet periodically to review
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and, as needed, update such budget which shall not be amended, modified or
supplemented absent the prior written consent of the City, WKE and Big Rivers,

which consent shall not be unreasonably withheld, conditioned or delayed.

(c) Prior to the first day of each month, the City shall invoice WKE (or, in the
event the Station Two Agreement shall have been terminated, Big Rivers) in
writing for WKE’s SCR Capital Cost Share of the budgeted SCR Capital Costs
that are anticipated by the City, in good faith, to be expended by it during the
coming month, and that have not already been funded by WKE pursuant to the
Interim Funding Agreement. The City shall promptly provide WKE and Big
Rivers with such information regarding those anticipated expenses as WKE (or
Big Rivers) may reasonably request. Within five (5) business days after its
receipt of that invoice, WKE (or, if the Station Two Agreement shall have been
terminated, Big Rivers) shall deposit into the SCR Account funds in an amount
equal to its SCR Capital Cost Share of the budgeted SCR Capital Costs for that
coming month. Within one (1) business day following that deposit by WKE, the
City shall deposit into the SCR Account the City’s SCR Capital Cost Share of
such budgeted SCR Capital Costs that are anticipated to be expended during that
coming month. Once both of those deposits have been made (but not before), the
City shall be entitled to thereafter draw upon the SCR Account to fund the
budgeted expenditures of the SCR Capital Costs actually incurred by it in the
applicable month (or in any subsequent month to the extent the relevant
expenditures anticipated for the applicable month are deferred to a subsequent

month with the written concurrence of the City and WKE (or, if the Station Two
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Agreement shall have been terminated, Big Rivers)). In the event the actual
expenditures of SCR Capital Costs associated with a particular aspect or
component of the Station Two SCR System are less than the budgeted amounts
therefor which were deposited by the City or WKE (or, if the Station Two
Agreement shall have been terminated, Big Rivers), the excess amounts in the
SCR Account shall be retained in the SCR Account to fund future unanticipated
or unbudgeted SCR Capital Costs (with the written concurrence of the City, WKE
and Big Rivers) or shall be released as contemplated in paragraph (d) below. In
the event the actual obligations associated with a particular aspect or component
of the Station Two SCR System require expenditures of SCR Capital Costs in
excess of the budgeted amounts and available amounts which were deposited by
the City and WKE (or, if the Station Two Agreement shall have been terminated,
Big Rivers) in the SCR Account, the amount of the deficiency in the SCR
Account shall be deposited in the SCR Account within five (5) business days by
the City and WKE (or, if the Station Two Agreement shall have been terminated,

Big Rivers) in accordance with their respective SCR Capital Cost Shares.

(d) The City agrees to hold and maintain all funds deposited into the SCR
Account in trust for the City and WKE (and, if the Station Two Agreement shall
have been terminated, Big Rivers) and agrees to use such funds solely in
connection with the SCR Capital Costs as provided in this Section 4.20. If, as of
the completed construction and commercial operation date of the Station Two
SCR System, any amounts remain in the SCR Account which are not required to

fund budgeted SCR Capital Costs that have actually accrued or that can
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reasonably be expected to accrue thereafter, those remaining amounts shall
promptly thereafter be released by the City from the SCR Account and returned to
the City and WKE (and, if the Station Two Agreement shall have been
terminated, Big Rivers) in the same proportions as those funds were deposited by
those Parties into the SCR Account. In the event the Station Two Agreement
shall have been terminated and the rights of WKE under the Agreements shall
have been cancelled or reassigned to Big Rivers prior to a release of funds by the
City from the SCR Account as contemplated in the preceding sentence, and to the
extent the funds so released to Big Rivers constitute a return of funds that were
deposited by WKE into the SCR Account as contemplated in paragraph (c) above,
Big Rivers agrees to remit and pay to WKE such released funds within ten (10)
business days following its receipt thereof without set-off, deduction or
counterclaim. The covenant of Big Rivers in the preceding sentence shall survive
the expiration or termination of the Station Two Agreement and/or the

Construction and Operation Agreement.

(e) The Parties agree that all out-of-pocket costs and expenses that may be
incurred by them or any of them (other than the costs and expenses described in
Section 4.19 (3) of the Construction and Operation Agreement and other than a
Party’s cost to borrow or otherwise raise the funds required to be contributed by it
toward SCR Capital Costs under this Agreement or under the Amendatory Station
Two Agreement), whether pursuant to the 2005 Amendments to Contracts or the
Interim Funding Agreement, in connection with (i) the initial design, acquisition,

construction, installation, start-up and testing of the Station Two SCR System in
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accordance with the 2005 Amendments to Contracts, the Interim Funding
Agreement and the SCR Contract; (ii) the development, negotiation and execution
of the 2005 Amendments to Contracts, the Interim Funding Agreement, the
Amendatory Station Two Agreement, the SCR Contract, the Big Rivers’
Easement, the Big Rivers’ Creditors’ Subordination Agreement and the
Guarantor’s Consent and Acknowledgement; or (iii) the obtaining of all
governmental and third-party consents or approvals required for such agreements
or instruments or for the Station Two SCR System; shall constitute SCR Capital
Costs. At such time as any Party shall incur any such out-of-pocket costs or
expenses (other than the deposits required to be made by WKE or the City into
the SCR Account and other than the payments required to be made by the City
from the SCR Account, each as contemplated in Section 4.20(c) above) and shall
seek reimbursement of the same, that Party shall thereafter submit a written
request for reimbursement of such costs and expenses to the City with a copy to
the other Parties (or, in the case of costs and expenses incurred by the City, shall
notify WKE and Big Rivers in writing of such costs and expenses and of the
City’s intention to charge the same to the SCR Account as SCR Capital Costs),
and all such requested costs and expenses shall be deemed to be added to the
approved SCR Capital Costs budget for the Station Two SCR System (to the
extent they are not already included in that approved budget) without further
action on the part of any Party. Thereafter, such out-of-pocket costs and expenses
shall be funded by the City and WKE into the SCR Account in the same manner

as other budgeted SCR Capital Costs are funded pursuant to Section 4.20(c)
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above, and thereafter shall be paid by the City to the relevant Party from the SCR
Account within five business days, and a portion of those out-of-pocket costs
shall be paid by Big Rivers to WKE as contemplated in Section 19.4(b) of the
Station Two Agreement (as added pursuant to the Amendatory Station Two
Agreement). Each Party agrees to provide reasonable documentation in support
of a particular cost or expense claimed as being reimbursable to it hereunder upon

the request of any other Party.

(£ Upon completion of construction of the Station Two SCR System and
settlement of all obligations to third parties (that is, to parties other than the City,
Big Rivers, WKE, LEM or their Affiliates) relating to SCR Capital Costs or to
costs funded with the SCR Capital Overcontrol Amount and the $123,584 with
respect to alternate fuel with respect to the two initial catalyst layers of the Station
Two SCR System, the City shall within forty five (45) days thereafter furnish to
WKE and Big Rivers a final written accounting of all items of SCR Capital Costs
and all items of costs funded with the SCR Capital Overcontrol Amount and such
$123,584 with respect to alternate fuel for the Station Two SCR System. WKE
and Big Rivers shall have until sixty (60) days following receipt of such
accounting to question the suitability or correctness of any item thereof or to
propose other costs for inclusion in that final accounting, and unless that proposed
final accounting is so questioned, or other costs are so proposed within that
period, the suitability and correctness of such accounting shall be conclusively
presumed. In the event that WKE or Big Rivers shall question the suitability or

correctness of any item or items of such accounting, or shall propose other costs
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for inclusion in that accounting, the City shall review each such questioned item
or items or additional costs and notify WKE and Big Rivers in writing within
thirty (30) days thereafter as to whether or not it found any error(s) or omission(s)
and, if any such error(s) or omission(s) were found, such notice shall also set forth
any reimbursements or payments required to correct such error(s) or omission(s).
If, however, after such review and notice by the City, any such questions remain
unresolved or differences between the parties persist regarding the proposed final
accounting, the City, WKE and Big Rivers shall endeavor, in good faith, to
resolve the same for a period of at least sixty (60) days. In the absence of such
consensual resolution any party shall be free to resort to the courts to resolve the
dispute. Upon the suitability and correctness of such final accounting being
conclusively presumed, agreed or determined, and upon the making of any such
required payments and reimbursements as a final settlement of accounts, the City
shall close the SCR Account and distribute to WKE and the City their respective

SCR Capital Cost Shares of any remaining balance.

(g) Upon all provisions of the 2005 Amendments to Contracts becoming fully
effective as contemplated in Section 601 below, the budget for SCR Capital Costs
and the supplemental budget with respect to SCR Ammonia Costs, prepared and
maintained as provided in the Interim Funding Agreement and approved as
contemplated in Section 10 of the First Amendment to the Interim Funding
Agreement shall continue as the approved budget for SCR Capital Costs and, in
the case of such supplemental budget, as a supplement to the then current Annual

Budget under and for the purposes of this Construction and Operation Agreement,
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the other Agreements and the Station Two Agreement, and the Parties’ respective

rights and obligations hereunder and thereunder.

4.21 In the event that subsequent to the date of the 2005 Amendments to
Contracts, Federal or Kentucky law and regulations shall require the treatment of
any sulfuric acid (“SO3”) emissions generated by the Station Two SCR System,
the Parties agree (or in the event the Station Two Agreement shall have expired or
shall have been terminated as of that time, the City and Big Rivers agree) to
negotiate in good faith the terms and conditions of an arrangement under the
Construction and Operation Agreement for the sharing and payment by them of

the costs relating to such treatment of the SO3 emissions.

4.22 Big Rivers (or WKE as assignee of Big Rivers) will monitor the operating
performance of the Station Two SCR System as provided in Section IIT of Exhibit
D to the Power Sales Contract (as added by the 2005 Amendments to Contracts
and attached hereto) and will perform the fuel sampling and analyses to be
performed by it as provided in Section V(C) and (D) of Exhibit E to the Power
Sales Contract (as added by the 2005 Amendments to Contracts and attached

hereto).

Section 203 Section 9.1 of the Construction and Operation Agreement is

amended to read as follows:

“9,1 In the event of the issuance of any Station Two Bonds subsequent to the
date of the 2005 Amendments to Contracts with the prior written consent of

Big Rivers (and, during the term of the Station Two Agreement, WKE/LEM),
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the applicable Bond Ordinance may establish and provide for the funding of
such funds and accounts pertaining to such Station Two Bonds or to Station
Two as shall be approved in writing by Big Rivers (and during the term of the

Station Two Agreement WKE/LEM).”

Section 204 Section 14.4 of the Construction and Operation Agreement is

amended to read as follows:

“14.4 The Annual Budget may be amended only with the written agreement
of the Parties.”

Section 205 Section 15.2 of the Construction and Operation Agreement is

amended to read as follows:

“15.2 Such books, records and accounts shall be audited by an independent
certified public accountant or a firm of certified public accountants of
recognized standing, selected by the City. Such audit shall be completed
within 120 days after the close of each Contract Year and WKE and Big
Rivers shall be entitled to timely receipt of copies of the audit report of such
accountant or firm of accountants and the accompanying financial statements.
All such books, records and accounts shall be held and maintained by the City
in confidence (and the City shall require its auditors to hold and maintain the
same in confidence) for a period of five (5) years from the date of receipt,
unless the same shall come into the public domain through no fault of the City
or its auditors or unless disclosure thereof is required by applicable laws or

regulations pertaining to the City or its auditors or any debt of the City with
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respect to its municipal electric system or any Station Two Bonds or required
for the exercise by the City of any of its rights or remedies under the

Agreements or the Station Two Agreement.”

Section 206 Section 18.4 of the Construction and Operation Agreement is

amended to read as follows:

“18.4 During the term of this Agreement all proceeds from policies of
insurance maintained with respect to damage or destruction of Station Two or
any component thereof and obtained pursuant to this Section shall be paid and
applied by the City and Big Rivers (and during the term of the Station Two
Agreement by WKE) to the cost of repair, reconstruction and replacement of
such damaged or destroyed property unless otherwise agreed to by such
parties; provided that if Station Two Bonds (that have been consented to as
provided above) shall then be Outstanding such proceeds shall be paid and

applied in accordance with the provisions of the applicable Bond Ordinance.”

Section 207 Section 28.1 of the Construction and Operation Agreement is

amended to read as follows:

“28.1 In the event Station Two Bonds (that have been consented to as
provided above) shall be at any time Outstanding, this Agreement shall be
subject to the terms and provisions of the applicable Bond Ordinance. City
and Big Rivers (and during the term of the Station Two Agreement, WKE)
agree that they will not amend, modify or otherwise alter this Agreement in

any manner that will conflict with the provisions of the applicable Bond
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Ordinance as the same may, from time to time, exist.”

III. POWER SALES CONTRACT

Section 301 Section 3.1 of the Power Sales Contract is amended to read as

follows:

“3.1 Subject to the allocation of surplus capacity to Big Rivers (or to WKE/LEM
as Big Rivers’ assignee) as hereinafter provided, the Total Capacity and output of
City’s Station Two shall be reserved to and available for use by the City for the
purpose of supplying the needs of the City and its inhabitants for electric power
and energy in excess of the capabilities, from time to time, of its Existing System.
For avoidance of any doubt, the Station Two capacity and associated energy to be
reserved to and available for use by the City for any Contract Year to supply the
needs of the City and its inhabitants for electric power and energy shall be
determined only after giving effect to the application of the then rated capacity
and associated energy of the City’s Station One Power Plant (without any

reduction for any off-system capacity sales therefrom) to supply such needs.

Section 301A The title of Section 6 of the Power Sales Contract is amended to read as

follows:
“Section 6. PAYMENT FOR CAPACITY, FUEL, ALLOCABLE
SCR COSTS AND REAGENT REQUIREMENTS”
Section 302 Section 6.1 of the Power Sales Contract is amended to read as
follows:
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“6.1 Big Rivers (or during the term of the Station Two Agreement,
WKE/LEM, as Big Rivers’ assignee) shall pay to the City of
Henderson Utility Commission capacity charges as hereinafter
defined for the surplus capacity of Station Two allocated to it as

provided in Section 3 of the Power Sales Contract.”

Section 303 Section 6.2 of the Power Sales Contract is amended to read as

follows:

“6.2 Capacity charges payable by Big Rivers (or WKE/LEM, as
Big Rivers’ assignee), other than Allocable SCR Costs, for any
Monthly Billing Period as provided in Section 6 of the Power Sales
Contract shall be in the same proportion of the Total Capacity
costs (exclusive of Allocable SCR Costs) of Station Two for such
Monthly Billing Period as Big Rivers’ (or WKE/LEM’s, as Big
Rivers’ assignee) allocation of surplus net send-out capacity of
Station Two during such Monthly Billing Period bears to the total
net send-out capacity of Station Two for such Monthly Billing
Period as established pursuant to Section 3 of the Power Sales
Contract. Capacity charges payable by Big Rivers (or WKE/LEM,
as Big Rivers’ assignee) for any Monthly Billing Period as
provided in Section 6 of the Power Sales Contract consisting of

Allocable SCR Costs shall be calculated as follows:

(a) The amount of SCR Ammonia Costs for such Monthly

NY145432730.6 (:862202.14) 67



Billing Period allocated to Big Rivers (or WKE/LEM, as
Big Rivers’ assignee) shall be determined in accordance
with the formula and related provisions set forth in Exhibit
D to the Power Sales Contract (as added by the 2005

Amendments to Contracts) attached hereto; and

(b) The amount of SCR Catalyst Acquisition Costs for
such Monthly Billing Period allocated to Big Rivers (or to
WKE/LEM, as Big Rivers’ Assignee) shall be determined
in accordance with the formula and related provisions set
forth in Exhibit E to the Power Sales Contract (as added by
the 2005 Amendments to Contracts) attached hereto,

subject to the provisions of Sections 6.8 and 6.9 below.

Notwithstanding any other provision of the Power Sales
Contract to the contrary, capacity charges payable by Big
Rivers (or WKE/LEM as Big Rivers’ assignee) for a
Monthly Billing Period during each Contract Year
commencing with the initial Contract Year beginning

June 1, 2004 and ending with the expiration of the
nineteenth (19“‘) Contract Year (i.e., a 20-year
amortization) following such initial Contract Year, shall be

adjusted so as to provide for each of the following:

(i)  inthe event that the City’s share of the Total Capacity of
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(ii)

Station Two as allocated pursuant to Section 3 of the Power
Sales Contract for such Contract Year shall exceed its share
of such Total Capacity for the Contract Year beginning
June 1, 2004, a credit to Big Rivers (or WKE/LEM, as Big
Rivers’ assignee) in an amount equal to one-twelfth (1/12 th)
(or such greater fraction as appropriate in the case of a
Contract Year embracing fewer than 12 months) of the
product obtained by multiplying the SCR Amortized Capital
Cost per MW for such Contract Year, if any, by the number
of MWs by which the City’s share of the Total Capacity of
Station Two for such Contract Year exceeds its share of the
Total Capacity of Station Two for the Contract Year

beginning June 1, 2004; and

in the event the City’s share of the Total Capacity of Station
Two as allocated pursuant to Section 3 of the Power Sales
Contract for such Contract Year shall be less than its share
of such Total Capacity for the Contract Year beginning
June 1, 2004, an additional payment by Big Rivers (or
WKE/LEM, as Big Rivers’ assignee) in an amount equal to
one-twelfth (1/12% ) (or such greater fraction as appropriate
in the case of a Contract Year embracing fewer than 12
months) of the product obtained by multiplying the SCR

Amortized Capital Cost per MW for such Contract Year, if

69



any, by the number of MWs by which the City’s share of the
Total Capacity of Station Two for such Contract Year is less
than its share of Total Capacity of Station Two for the

Contract Year beginning June 1, 2004.

Section 304 The initial paragraph of Section 6.3 of the Power Sales Contract is

amended to read as follows:

“6.3. The Total Capacity costs of Station Two for each Monthly
Billing Period shall be the City’s total cost resulting from the
ownership, operation and maintenance of, and renewals and
replacements to, Station Two, except that the cost of fuels and
Reagents with respect to Station Two shall not be included as such
capacity costs and such capacity costs shall not include any SCR
Capital Costs or any Debt Service except Debt Service on Station
Two Bonds (which as applicable have been consented to by
WKE/LEM and/or Big Rivers as contemplated in the Construction
and Operation Agreement, as amended by the 2005 Amendments
to Contracts), if any. Such capacity costs shall include but are not

limited to:

(a) In the event Station Two Bonds shall be Outstanding, Debt Service
(as defined in the applicable Bond Ordinance with respect to such Station Two

Bonds) for such Monthly Billing Period with respect to such Station Two Bonds.
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(b) One-twelfth (1/12™) or such greater fraction as appropriate in the
case of a Contract Year embracing fewer than 12 months) of all costs associated
with the operation and maintenance of Station Two during such Contract Year,
including, without limitation, Allocable SCR Costs and all other costs properly
chargeable to FERC Accounts 408, 500, 502, 505, 506, 510, 511, 512, 513, 514

and 924, and fiscal agency costs and expenses allocable to Station Two.

(©) In the event Station Two Bonds shall be Outstanding, the amount,
if any, which the City is required under the applicable Bond Ordinance with
respect to such Station Two Bonds to pay during such Monthly Billing Period into
(i) the Station Two Account (Station Two O. & M. Account) in the Operation and
Maintenance Fund, if any, so as to restore any minimum balance required to be
maintained therein, and (ii) the Station Two Account (Station Two R. & R.
Account) in the Renewals and Replacements Fund, if any, so as to restore any
minimum balance required to be maintained therein, but in each case only if the
applicable Bond Ordinance requiring such funding amounts had been approved by

Big Rivers (and, as applicable, by WKE/LEM);

(d)  The amount, if any, required to be paid during such Monthly
Billing Period by (i) the City and Big Rivers (or WKE/LEM, as Big Rivers’
assignee) pursuant to Section 19.3(c) of the Power Sales Contract, (ii) the City
and Big Rivers pursuant to Section 19.2 of the Power Sales Contract, and (iii) the

City and WKE/LEM pursuant to Section 10.3(g) of the Station Two Agreement;
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(e) Costs of renewals, replacements and additions (when such
additions are agreed to by Big Rivers (or WKE/LEM, as Big Rivers’ assignee))
which are not provided for through (i) proceeds of insurance, or (ii) funds

available from proceeds of Station Two Bonds.

® One-twelfth (1/12) of all costs of administration and general
expense for Station Two during such Contract Year, and including, but not limited

to costs properly includible in FERC Accounts 920, 921, 923, 924, 925, 926, 928

and 930.

(g)  Any amounts paid or payable to Big Rivers (or WKE/LEM as Big
Rivers’ assignee) for such Monthly Billing Period under terms of the Construction
and Operation Agreement (except any delayed payment penalties as therein

provided) not included in the foregoing.

(h) Any other costs associated with Station Two which are not

included in paragraphs (a) through (g) hereof.”

Section 305 Section 6.7 of the Power Sales Contract is amended to read as

follows:

“6.7 Fuel and Reagent Requirements: Big Rivers (or WKE/LEM,
as Big Rivers’ assignee) and the City shall each provide, at its own
cost, the full replacement of all fuels consumed from the Station
Two fuel reserve for the production of electric energy used by it

during each month. If at any time during the term of the Power
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Sales Contract, the Station Two coal reserve shall fall below a full
thirty (30) days’ supply, then upon written demand by either party,
both parties shall increase their respective monthly additions to the
coal reserve by five per cent (5%) until the coal reserve is restored
to the amount specified in such demand, not to exceed forty-five
(45) days’ supply for Station Two. Fuel consumption by each
party will be determined on the basis of measured quantities,
adjusted for heat content, and attributed to the parties on the basis
of their respective uses of electric energy from Station Two during
each month. Big Rivers (or WKE/LEM, as Big Rivers’ assignee)
and the City shall each provide, at its own cost, the full
replacement of all Reagents consumed for its own use, which in
the case of lime for the Station Two Flue Gas Desulfurization
System shall be based on the tonnage of coal supplied by such
party to produce the electric energy it takes from Station Two and

the sulfur and BTU content of such coal.”

Section 305A The Power Sales Contract is amended by adding a new Section 6.8 to read

as follows:

“6.8 As an adjustment of payments otherwise due as provided in
this Section 6 with respect to the SCR Catalyst Acquisition Costs
of a Catalyst Layer, Big Rivers (or WKE/LEM, as Big Rivers’
assignee) or the City, or both of such Parties, as applicable, shall

make the Catalyst Refund Payment or Payments, if any, payable
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with respect to a Catalyst Failure of such Catalyst Layer
determined in accordance with the formula and related provisions
set forth in Section IV and Section V of Exhibit E hereto, and,
notwithstanding the provisions Sections 3, 6.1, 6.3 or 9.1 of the
Power Sales Contract, each such Catalyst Refund Payment shall be

due and payable within 60 days of the date of such determination

pursuant to Exhibit E hereto.”

Section 305B The Power Sales Contract is amended by adding a new

Section 6.9 to read as follows:

“6.9 The Parties agree that any proceeds received in connection
with the sale or disposal of any catalyst layer (whether or not a
“Catalyst Layer” as defined hereunder) permanently removed
from the Station Two SCR System, shall be applied solely for the
following: (i) to offset the SCR Catalyst Acquisition Costs for the
relevant new Catalyst Layer (if any) as provided in the definition
of “SCR Catalyst Acquisition Costs” (as added by the 2005
Amendments to Contracts), or (ii) if no new Catalyst Layer is then
to be installed in place of such catalyst layer sold or disposed of,
to defray the costs associated with the operation and maintenance

of Station Two.”

Section 306 Section 9.1 of the Power Sales Contract is amended to read as

follows:
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“9.1. On or before the twentieth (20™) day of each calendar month
during each Contract Year Big Rivers (or WKE/LEM, as Big
Rivers’ assignee) shall pay to the City of Henderson Utility
Commission in payment for its allocated Station Two capacity
during the current Monthly Billing Period all capacity charges due
from Big Rivers (or WKE/LEM, as Big Rivers’ assignee) for such
Monthly Billing Period in accordance with Section 6 of the Power
Sales Contract. Such payments shall be made on the basis of the
Annual Budget in effect for the Contract Year that includes such
Monthly Billing Period which, for purposes of calculating SCR
Ammonia Costs and SCR Catalyst Acquisition Costs with respect
to such Contract Year estimated for purposes of such Annual
Budget to be allocated to Big Rivers (or WKE/LEM, as Big
Rivers’ assignee) for such Monthly Billing Period in accordance
with Section 6.2(a) and (b) of the Power Sales Contract, shall
reflect the allocation of SCR Ammonia Costs and SCR Catalyst
Acquisition Costs in accordance with the applicable formulae set
forth in Exhibit D and Exhibit E hereto. Payments shall be deemed
complete upon the posting thereof in the regular United States
mail, properly addressed and affixed with postage or upon receipt

by wire transfer by a bank designated by the City for such

purpose.”
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Section 307 Section 9.3 of the Power Sales Contract is amended to read as

follows:

“9.3 Off-Setting Accounts: Big Rivers (or WKE/LEM, as Big
Rivers’ assignee) shall have the right to off-set accounts payable
under this Agreement by any payments due it under Section 13.6
of the Construction and Operation Agreement and thereupon shall
pay to the City of Henderson Utility Commission any remaining
balance of the off-set account. Off-setting of accounts shall be
employed in determining any delayed payment charges as provided

herein.”

Section 308 Section 9.4 of the Power Sales Contract is amended to read as

follows:

“9.4 As quickly as is reasonably possible but in no event later than
one hundred twenty (120) days after the end of each Contract Year
Big Rivers (or WKE/LEM, as Big Rivers’ assignee) shall submit to
the City a detailed statement of the actual capacity costs for all
Monthly Billing Periods of such Contract Year, based on the
annual audit of accounts provided for in Section 11 of the Power
Sales Contract. If, on the basis of such statement, actual aggregate
capacity costs for such Contract Year payable by Big Rivers (or
WKE/LEM, as Big Rivers’ assignee) exceed the estimates thereof

in the Annual Budget on the basis of which Big Rivers (or
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WKE/LEM, as Big Rivers’ assignee) has made payments, Big
Rivers (or WKE/LEM, as Big Rivers’ assignee ) shall pay
promptly to the City of Henderson Utility Commission the
additional amount to which the City is entitled. If, on the basis of
such statement, the actual aggregate capacity costs for such
Contract Year payable by Big Rivers (or by WKE/LEM, as Big
Rivers’ assignee) are less than the estimates: thereof in the Annual
Budget on the basis of which Big Rivers (or WKE/LEM, as Big
Rivers’ assignee ) has made payments, such excess shall be
credited against Big Rivers’(or, WKE/LEM, as Big Rivers’
assignee) next monthly payment or payments hereunder, or paid to
Big Rivers (or to WKE/LLEM, as Big Rivers’ assignee) if no such
payments are due from Big Rivers (or WKE/LEM, as Big Rivers’

assignee).”

Section 309 Section 11.1 of the Power Sales Contract is amended to read as

follows:

“11.1 There shall be an annual audit of the financial accounts of
the City’s Station Two by an independent certified public
accountant or a firm of certified public accountants of recognized
standing, selected by the City. Such audit shall be completed
within 120 days after the close of each Contract Year and WKE
and Big Rivers shall be entitled to receipt of copies of the annual

audit report of such accountant or firm of accountants and the
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accompanying financial statements within that 120-day period.
Such financial statements, accounts and reports shall be held and
maintained by the City in confidence (and the City shall require its
auditors to hold and maintain the same in confidence) for a period
of five (5) years from the date of receipt, unless the same shall
come into the public domain through no fault of the City or its
auditors, or unless disclosure thereof is required by applicable laws
or regulations pertaining to the City or its auditors or any debt with
respect to its municipal electric system or any Station Two Bonds
or required for the exercise by the City of any of its rights or

remedies under the Agreements or the Station Two Agreement.”

Section 310 Section 18.1 of the Power Sales Contract is amended to read as

follows:

“18.1 In the event Station Two Bonds (as applicable, that have
been consented to by Big Rivers and/or WKE/LLEM as
contemplated in the Power Sales Contract or the Construction and
Operation Agreement) shall be at any time Outstanding, this
Agreement shall be subject to the terms and provisions of the
applicable Bond Ordinance. City and Big Rivers (and during the
term of the Station Two Agreement, WKE and LEM) agree that
they will not amend, modify or otherwise alter this Agreement in
any manner that will impair or adversely affect the security

afforded by the provisions of this Agreement to the holders of any
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such Station Two Bonds, for the payment of principal, interest and
premium, if any, thereon, so long as any of such Bonds are

Outstanding and unpaid, or until provision is irrevocably made for

the payment thereof.”
Section 311 Section 19.1 of the Power Sales Contract is hereby deleted in its
entirety.
Section 312 Section 19.2 of the Power Sales Contract is hereby renumbered as

Section 19.1 and amended to read as follows, provided that this Section 19.1 shall be and
remain suspended as among the parties to the extent provided in and in accordance with

Section 9.4(b)(1) and Section 10.3(g) of the Station Two Agreement:
“19.1 Big Rivers and the City agree as follows:

(a) Big Rivers shall remit and pay to the City by wire transfer, within
two (2) business days following its receipt of a written request therefor from the
City, immediately available funds in an amount not to exceed $1,050,000 in the
aggregate (the “Maximum Funding Limit”), for use by the City to fund one or
more major renewals or replacements with respect to Station Two in order to keep
Station Two in good operating condition (including without limitation, any such
major renewals or replacements required to correct any unusual loss or damage
with respect to Station Two). The City’s use of the funds contemplated above
shall be limited to those situations where a sufficient budget was not previously
established in the then current Annual Budget for Station Two, but then only to

the extent that the expenditure for such renewal or replacement is required on an
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expedited basis and in advance of the time by which the Parties could otherwise
meet to separately budget and fund the expenditure. The City’s written request
for funds contemplated above shall include a description of the major renewals or
replacements for which the funds are requested, the reason for their expenditure,
the amount of funds so requested, the City’s good faith estimate of the actual cost
of the relevant renewals or replacements, and the bank account of the City to

which the funds are to be wire transferred (with appropriate wiring instructions).

(b)  The City shall be entitled from time to time, in its
discretion, to submit multiple requests for funds from Big Rivers
pursuant to this Section 19.1; provided, however, that the
following additional conditions or limitations shall apply to the
funding obligations of Big Rivers under this Section 19.1 for all

purposes:

(i) the maximum amount of funds that Big Rivers shall be
obligated to remit and pay to the City pursuant to this
Section 19.1 during any consecutive twelve (12) month
period (for all renewals and replacements, collectively, to
be funded as contemplated in this Section 19.1) shall not

exceed the Maximum Funding Limit;

(ii) the City may not request funds hereunder in increments of

less than $10,000;

(iii) Big Rivers shall not be required to remit or pay funds to the
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(iv)

City hereunder in excess of that portion of the cost of the
relevant renewals or replacements corresponding with the
share of the Total Capacity from Station Two then allocated
for use by Big Rivers pursuant to Section 3 of the Power
Sales Contract, except that, in the case of a renewal or
replacement the cost of which constitutes a SCR Catalyst
Acquisition Costs, the portion of such cost shall correspond
with the allocation of such SCR Catalyst Acquisition Costs
to Big Rivers as provided in Section 6.2 of the Power Sales

Contract,

the City shall not request funds in excess of its good faith
estimate of the cost of such renewals or replacements, and
hereby agrees to promptly repay to Big Rivers any amounts
funded by Big Rivers in excess of the actual cost thereof

plus any interest earned on such amounts, and

(v) the City shall also contemporaneously fund, out of its own

resources, that portion of the cost of such renewals or
replacements corresponding with the City’s share of the Total
Capacity of Station Two at that time reserved for the City
pursuant to Section 3 of the Power Sales Contract (or, in the
case of SCR Catalyst Acquisition Costs, corresponding with
the City’s share of such costs as contemplated in Section 6.2

of the Power Sales Contract).
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Section 313 Section 19.3 of the Power Sales Contract is hereby renumbered as

Section 19.2 and amended to read as follows:
“19.2 Big Rivers and the City agree as follows:

(a) Big Rivers shall continue the Big Rivers Station Two
Operation and Maintenance Fund and shall have on
deposit therein funds in the amount of $400,000 (the
“Big Rivers O&M Minimum Balance”). In the event
an amount is withdrawn therefrom as hereinafter
provided, Big Rivers agrees to make monthly levelized
payments into the Big Rivers Station Two Operation
and Maintenance Fund, so as to restore the Big Rivers
O&M Minimum Balance within twelve months. All
interest on such amounts shall be repaid to Big Rivers
at the end of each calendar year, and all amounts in
such Fund shall be paid to Big Rivers upon termination
or expiration of the Power Sales Contract. Amounts
from this Fund shall be withdrawn in accordance with

Section 19.2(c) of this Power Sales Contract; and

(b) The City shall continue the City Station Two Operation
and Maintenance Fund and shall have on deposit therein
funds in the amount of $100,000 (the “City O&M

Minimum Balance”). In the event an amount is withdrawn
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therefrom as hereinafter provided, the City agrees to make
monthly levelized payments into the City Station Two
Operation and Maintenance Fund each month, so as to
restore the City’s O&M Minimum Balance within twelve
months. All interest on such amounts shall be repaid to
the City at the end of each calendar year, and all amounts
in such Fund shall be paid to the City upon termination or
expiration of the Power Sales Contract. Amounts from this
Fund shall be withdrawn in accordance with Section

19.2(c) of the Power Sales Contract; and

(c) All required expenditures for operation and
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maintenance not otherwise provided for, other than
with respect to SCR Ammonia Costs and SCR Catalyst
Acquisition Costs, shall be paid from the Big Rivers
Station Two Operation and Maintenance Fund and the
City Station Two Operation and Maintenance Fund,
respectively, and such payments shall be made in the
same ratio as the then effective allocation of Station
Two capacity between Big Rivers and the City in
accordance with Section 3 of the Power Sales
Contract. Required expenditures for operation and
maintenance constituting SCR Ammonia Costs and

SCR Catalyst Acquisition Costs not otherwise
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provided for shall be paid from the Big Rivers Station
Two Operation and Maintenance Fund in an amount as
provided in Section 6.2 of the Power Sales Contract
for the allocation of SCR Ammonia Costs and SCR
Catalyst Acquisition Costs to Big Rivers and the
balance of such expenditures for SCR Ammonia Costs
and SCR Catalyst Acquisition Costs shall be made
from the City Station Two Operation and Maintenance

Fund.

Big Rivers agrees that promptly following the expiration or
termination of the Station Two Agreement and disbursement of
amounts in the Big Rivers Station Two Operation and Maintenance
Fund as provided in the Station Two Agreement, it will fund the
Big Rivers Station Two Operation and Maintenance Fund to the
same extent as would have initially been required of it under this
Section 19.2 had such funding not been provided by WKE
pursuant to Section 10.3(f) of the Station Two Agreement and Big
Rivers agrees that it will comply thereafter with the provisions of

this Section 19.2.”

Section 314 A new Section 21.4 is added to the Power Sales Contract to read as

follows:

“21.4 Since the City’s Electric Light and Power Refunding

NY145432730.6 (:862202.14) 84



Revenue Bonds, Station Two Series, dated as of March 1, 1973,
have been paid in accordance with their terms, the two county
restriction provided for in the Internal Revenue Service Letter
Ruling, dated January 26, 1971, shall no longer be applicable with
respect to the operation of the Henderson-Daviess System and the
City Electric System referred to in Section 21.1 above (or to the
capacity or energy generated by Station Two), and, accordingly,
the parties to the Power Sales Contract agree that the provisions of
Section 21.1, 21.2 and 21.3 of this Power Sales Contract will no
longer be applicable or have any force or effect with respect to the
capacity and energy generated after the date of payment of such

Bonds by Station Two or the City’s Station One Power Plant.”

IV.  BIG RIVERS ASSIGNMENT
Section 401 Section 37.1 of the Construction and Operation Agreement,
Section 24.1 of the Power Sales Contract and Section 15.1 of the Joint Facilities Agreement

are each amended by adding the following:

“Notwithstanding anything to the contrary contained in this
Agreement or the other Agreements (as hereinafter defined) or the
Station Two Agreement, in addition to the assignment of such
Agreements by Big Rivers to the United States of America, Big
Rivers may assign its rights and interests under the Agreements,
including this Agreement, and the Station Two Agreement as

security for, and may grant a security interest herein and therein
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pursuant to the Mortgages (as hereinafter defined) as security for,
any and all of its obligations to the other mortgagees or secured
parties specifically identified in the Mortgages as being secured
thereby; provided that in exercising any of its rights or remedies
arising out of such assignment of rights and interests as security,
no such mortgagee or secured party (other than WKE, LEM or
Western Kentucky Energy Corp., or their respective successors or
permitted assigns under Section 15 of the Station Two Agreement
or under this Agreement or the other Agreements, in the exercise
of any rights that they may have under or pursuant to any
Agreement, the Station Two Agreement or any other “Operative
Document” (as defined in the Station Two Agreement)), shall itself
have the right to occupy, operate or maintain Station Two or
exercise any other right, remedy or interest so assigned, pledged or
granted as aforesaid, unless it shall meet the requirements set forth
in clauses (i) to (iii), inclusive, below, as if it were a transferee or
assignee as provided therein (the aforementioned limitation not to
be deemed to limit any foreclosure of the mortgage liens and
security interests so long as upon foreclosure the transferee or
assignee of such rights and interests, whether or not including the
mortgagee or secured party, shall meet the requirements set forth
in clauses (i) to (iii), inclusive); and each such mortgagee or

secured party may transfer or assign the rights and interest(s) so
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assigned, pledged or granted as security pursuant to a sale in
foreclosure of the lien of any of the Mortgages, or a sale in lieu of
a foreclosure of the lien of any of the Mortgages (or the exercise of
power of sale); provided that, except in the case of WKE, LEM
and Western Kentucky Energy Corp., and their respective
successors or permitted assigns under Section 15 of the Station
Two Agreement or under this Agreement or the other Agreements,
in the exercise of any rights that they may have under or pursuant
to any Agreement, the Station Two Agreement or any other
“Operative Document” (as defined in the Station Two Agreement),
(i) the transferee or assignee shall be an electric utility,
combination electric and gas utility or an Affiliate thereof (as
hereinafter defined) and shall assume all of the duties and
obligations of Big Rivers under the Agreements and the Station
Two Agreement, including, without limitation, all other
agreements that relate to the interest being transferred or assigned,
(ii) such transferee or assignee that undertakes such duties and
obligations of Big Rivers as aforesaid is authorized by all
appropriate regulatory authorities and under applicable law to
fulfill such duties and obligations, and (iii) such transferee or
assignee is approved by the City, which approval shall not be
unreasonably withheld, conditioned or delayed, and in its

consideration of such approval it is understood that the City may
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take into account, among other relevant matters, the experience
and reputation of such transferee or assignee in operating and
maintaining coal-fired electric generating facilities similar to
Station Two, the creditworthiness of such transferee or assignee
and whether the business or interest of such transferee or assignee
(or its Affiliate) is in conflict with the interest of the City. For
purposes of this Section the following terms as used in this Section

shall be defined as follows:

(1)  The term “Mortgages” shall mean (i) the Restated
Mortgage and Security Agreement, dated as of July 15, 1998,
among Big Rivers, as mortgagor, and the United States of America
acting through the Rural Utilities Service, Ambac Assurance
Corporation and the National Rural Utilities Cooperative Finance
Corporation (together, the “Original Mortgagees™), recorded in
Mortgage Book 559, page 1, Office of the Henderson County
Court Clerk, (ii) the Supplemental Mortgage and Security
Agreement dated as of April 1, 2000, among the Big Rivers, as
Mortgagor, and the Original Mortgagees, PBR-1 Statutory Trust,
PBR-2 Statutory Trust, PBR-3 Statutory Trust, FBR-1 Statutory
Trust, FBR-2 Statutory Trust and Ambac Credit Products, LLC
(together, the “Supplemental Mortgage Mortgagees”), recorded in
Mortgage Book 621, page 285, Office of the Henderson County

Court Clerk, (iii) the Second Restated Mortgage and Security
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Agreement among Big Rivers, as mortgagor, and the Supplemental
Mortgage Mortgagees and Credit Suisse First Boston, acting by
and through its New York Branch (together, the “Second Restated
Mortgage Mortgagees”), recorded in Mortgage Book 647, page
125, Office of the Henderson County Court Clerk, (iv) the Third
Restated Mortgage and Security Agreement, dated as of August 1,
2001, among Big Rivers, as mortgagor, and the Second Restated
Mortgage Mortgagees and U.S. Bank National Association, as
Trustee, recorded in Mortgage Book 679, page 1, Office of the
Henderson County Court Clerk, as amended by the First
Amendment to Third Restated Mortgage and Security Agreement
dated as of July 15, 2003, recorded in Mortgage Book 812, page
599, Office of the Henderson County Court Clerk, (v) the
Mortgage and Security Agreement (ILEM Mortgage), dated as of
July 15, 1998, among Big Rivers, LG&E Energy Marketing Inc.,
Western Kentucky Energy Corp., LG&E Station Two Inc., and
WKE Corp. recorded in Mortgage Book 559, page 199, Office of
the Henderson County Court Clerk, as amended by the First
Amendment to Mortgage and Security Agreement (LEM
Mortgage) dated as of August 22, 2002, recorded in Mortgage
Book 749, page 805, Office of the Henderson County Court Clerk,
(vi) the Mortgage and Security Agreement, dated as of July 15,

1998, among Big Rivers, Western Kentucky Energy Corp., LG&E
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Energy Marketing Inc., WKE Station Two Inc., and WKE Corp.
recorded in Mortgage Book 559, page 123, Office of the
Henderson County Court Clerk, (vii) the Subordinated Mortgage
and Security Agreement, dated as of April 1, 2000, among Big
Rivers, PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3
Statutory Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust,
PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP
Statutory Trust, FBR-1 OP Statutory Trust, FBR-2 OP Statutory
Trust, Ambac Credit Products, LLC, AME Investments, LLC,
Cobank, ACB, Bluegrass Leasing, Fleet Real Estate, Inc., AME
Asset Funding, 1.L.C, and Ambac Assurance Corporation, recorded
in Mortgage Book 621, page 328, Office of the Henderson County
Court Clerk, and (viii) any instrument or instruments that replace
or are substituted for any of the foregoing instruments, in the case
| of (i) through (viii) above, as the same may be further amended or

supplemented from time to time.

(2)  The term “Agreements” shall mean the Construction and
Operation Agreement, the Power Sales Contract and the Joint
Facilities Agreement, in each case as amended and supplemented

from time to time.

(3)  The term “Affiliate” of any designated entity shall mean
any entity that has a relationship with the designated entity

whereby either of such entities directly or indirectly controls, is

NY145432730.6 (:862202.14) 90



V.

controlled by, or is under common control with the other. For this
purpose, the term “control” means the power, direct or indirect, of
one entity to direct or cause the direction of the management or

policies of another, whether by contract, through voting securities

or otherwise.

CONSENT AND AGREEMENT
Section 501 WKE and LEM, as assignees of certain of the rights, title and

interests of Big Rivers under the Agreements and pursuant to their respective assumptions of
certain of the obligations of Big Rivers under the Agreements, all pursuant to the Station Two
Agreement and the Assignment and Assumption Agreement, hereby consent and agree to the
amendments to the Agreements contained in the 2005 Amendments to Contracts (subject to
the conditions and limitations set forth in the 2005 Amendments to Contracts), and the Parties
agree that under and pursuant to the Station Two Agreement and the Assignment and
Assumption Agreement, WKE and LEM shall, as such assignees, be entitled (whether or not
so specified in the Agreements and the 2005 Amendments to Contracts) as aforesaid, to all
the rights, title and interests of Big Rivers under the 2005 Amendments to Contracts and shall
be bound (whether or not so specified in the Agreements and the 2005 Amendments to
Contracts) to perform such obligations of Big Rivers under the 2005 Amendments to
Contracts (other than Big Rivers’ obligation pursuant to Section 201 or Section 401 thereof)
that are assumed by WKE and LEM pursuant to the Station Two Agreement and the
Assignment and Assumption Agreement and arise or otherwise exist during the term of the

Station Two Agreement (except as otherwise provided, and subject to the limitations in the
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Station Two Agreement), as well as bound by their respective obligations as Parties

hereunder.

VI. REQUIRED APPROVALS; EFFECTIVE DATE; REPRESENTATIONS AND
ACKNOWLEDGEMENTS; TERMINATION OF INTERIM AGREEMENTS;
MISCELLANEOUS

Section 601 The Parties agree that:

(a) Each Party shall use its commercially reasonable efforts to
cooperate with the other Parties to obtain at the earliest practicable time all
governmental regulatory approvals and any creditors’ consents and approvals
required for the Parties’ respective execution, delivery and performance of the
2005 Amendments to Contracts, the Amendatory Station Two Agreement, the
Guarantor’s Consent and Acknowledgment, the Big Rivers’ Creditors’
Subordination Agreement and the Big Rivers’ Easement, and each Party shall
otherwise use its commercially reasonable efforts to satisfy for its part the
conditions of the effectiveness of all provisions of the 2005 Amendments to

Contracts applicable to it or for which it is responsible as set forth in subsection

(b) of this Section 601.

(b)  Upon the execution and delivery of the 2005 Amendments
to Contracts by the Parties this Section 601 shall become effective and,
notwithstanding anything to the contrary set forth elsewhere herein, all other
provisions of the 2005 Amendments to Contracts shall become effective only
upon the date (based as to clauses (i), (ii) and (iii) below on certifications by the

Parties as set forth in clause (iv) below) of the last of the following to occur:
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@) each Party shall have received all regulatory and other
approvals, consents and authorizations required or necessary (A)
for the effectiveness of all the provisions of the 2005 Amendments
to Contracts with respect to all Parties thereto and the performance
by the Parties of their respective duties and obligations hereunder,
and for all the provisions of the 2005 Amendments to Contracts to
become the legal obligation of all Parties thereto, (B) for the
effectiveness of the Amendatory Station Two Agreement as to all
parties thereto and the performance by all such parties of their
respective duties and obligations thereunder, and for the
Amendatory Station Two Agreement to become the legal and
binding obligation of all parties thereto; (C) for the execution and
delivery by all relevant parties of the Big Rivers’ Easement and the
Big Rivers’ Creditors Subordination Agreement and the
performance by such parties of their respective duties and
obligations thereunder, and for the Big Rivers Easement and the
Big Rivers Creditors’ Subordination Agreement to become the
legal obligation of all such parties, including in the case of
subclauses (A) through (C) above, without limitation, any
approvals, consents or authorizations that may be required from the
Kentucky Public Service Commission, the Rural Utilities Service
or any other creditor of Big Rivers that may hold one or more

security interests in Big Rivers’ interests in the Agreements or the
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real property that is the subject of the Big Rivers’ Easement;

(i)  the Amendatory Station Two Agreement, the Big Rivers
Easement and the Big Rivers’ Creditors’ Subordination Agreement
shall have been executed and delivered by the respective parties
thereto and all the provisions thereof shall, either before or
contemporaneous with all provisions of the 2005 Amendments to

Contracts, have become effective and binding on such parties; and

(iii)) LG&E Energy LLC shall have executed and delivered the
Guarantor’s Consent and Acknowledgement and received all
regulatory and other approvals, consents and authorizations

required therefor.

(iv)  Each Party shall have furnished to the other Parties a
written certificate to the effect that for its part each of the
conditions set forth in clauses (i), (ii) and (iii) above, has been

satisfied.

(v)  The Parties shall have delivered each to the other, such
opinions of counsel and other documentation in customary form
and substance relating to the 2005 Amendments to Contracts and
the other agreements referred to in this subsection (b) reasonably
evidencing the due authorization, execution and delivery thereof
the binding effect and enforceability thereof, the receipt of all

required regulatory, creditor and other approvals thereof and
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consents thereto and such other matters as reasonably requested by

’a‘ny Party;

(c) In the event that all the prowsxons of the 2005 Amendments to
C’ontracts shall not become fully cffecnve as to all ?artles in accerdance wnth
subsectlon (b) of this- Sec’uon 601 on or pnor 1o Apni 30, 2006 (or such later dite
as shall be agreed to by the Partles) the 2003 .Amendments to Contracts shall |
_ forthwith terminate and shall no longer have any force or effect (except for a
Party S obhga’uons fora breach or default under this Section 601 occurrmg prior
to such terminatipn, which obligations shall sgrvive_ such termination), prpvided,
‘howe‘veré: if prior to April:30, 2006, the Station Two Aéfeémmt shall terminate,
the 2005 J;Xmgn;iments to Contracts shall tetminate only as to WKE and LEM arid
in tha‘?t event this Section 601 ‘shall continue in <1effec-tfas’fto Big Rivgfs and the

- City;

(@) Notwithstanding anything.to tbe"c':orzltrar'yj set foith elsewharé m :

~ the 2(50_5 Amendments to Contracts, upon the effectiveness of al’i_ the-pr‘(’)_vi’s_i@s of
the 2005 Amendments to Contracts as cOntempiatéd ajbovie, the 2005

: Amendlnems to CLmtract's shall be deemed to have retroactive effectiveness to

June 1, 2004 as among the Parties hereto.

SeCtion 602 As of the date on which all of the provisions of the 2005
Amendmerits to Contracts shall be fully effective, each Party represents and warrants to éach

of the otheér Parties that:
() Such Party is duly organized and validly existing under applicable law and
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has full power and authority to conduct its business as presently conducted, and to execute,

deliver and perform the 2005 Amendments to Contracts.

b) The execution, delivery and performance of the 2005 Amendments to
Contracts have been duly authorized by all necessary action on the part of such Party and do not
require approval or consent of, or notice to, any creditor or any trustee or holder of any
indebtedness or other obligations of such Party or any indebtedness entitled to any security

interest in any property, rights or interests of such Party, other than such approvals, consents and

other action as have been duly obtained or taken.

(c) Neither the execution, delivery or performance by such Party of the 2005
Amendments to Contracts, nor the consummation by such Party of the transactions contemplated
thereby, will conflict with or result in any violation of or constitute a default under any terms of
any material agreement, mortgage, contract, indenture, lease or other instrument, or any

applicable law, by which such Party or its properties or assets are bound.

(d) The execution, delivery or performance by such Party of any provision of
the 2005 Amendments to Contracts, do not require the consent or approval of, the giving of
notice to, the registration with, or the taking of any other action in respect of, any government
authority or agency, including any judicial body, other than such consents, approvals, notices,

registration or other action which have been duly obtained, given, sent or taken.

(e) These 2005 Amendments to Contracts have been duly executed and
delivered by such Party and constitute the legal, valid and binding obligation of such Party

enforceable against such Party in accordance with its terms, except as such enforcement may be
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limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws
affecting the rights of creditors generally and by general principles of equity, regardless of

whether enforcement is sought in a proceeding in equity or at law.

® There are no pending or to the actual knowledge of such Party, threatened
actions or proceedings by or before any court or administrative agency that, either individually or

in the aggregate, are reasonably likely materially and adversely to affect the ability of such Party

to perform its obligations under these 2005 Amendments to Contracts.

Section 663 Each of the Parties acknowledges that WKE and the City have
heretofore funded SCR Capital Costs and other costs of the Station Two SCR System, as well
as SCR Ammonia Costs, and have otherwise performed certain obligations and undertaken
certain activities with respect to the Station Two SCR System or the design, acquisition,
construction, installation, start-up and testing thereof, in each case pursuant to the Interim
Funding Agreement, and the Parties hereby agree that provision of such funding, the
performance of such obligations and the undertaking of such activities shall be deemed to
have been authorized, undertaken and accomplished consistent and in accordance with the
Parties’ respective obligations under the provisions of the Agreements (as amended hereby)
and the Station Two Agreement. The acknowledgements and agreements of the Parties
pursuant to this Section 603 shall apply with respect to all such fundings, performance and
undertaking through the effective date of all provisions of the 2005 Amendments to

Contracts.

Section 604 The Parties agree that upon all provisions of these 2005

Amendments to Contracts becoming fully effective as provided in Section 601, any amounts
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remaining in the Interim SCR Account held by the City under the Interim Funding Agreement
shall be paid into the SCR Account established under the Construction and Operation
Agreement; and the Interim Funding Agreement and the Interim SCR Account shall each
terminate in accordance with their respective terms. To the extent a Party has funded a share
of SCR Capital Costs prior to all provisions of the 2005 Amendments to Contracts becoming
fully effective that is greater than or less than the share of such costs required to be funded by
that Party in accordance with the 2005 Amendments to Contracts (including without
limitation, any SCR Capital Costs funded by the City, WKE or LEM pursuant to the Interim
Funding Agreement), the other relevant Party or Parties agree to promptly reimburse that
Party (in the case of an over funding), or that Party agrees to promptly reimburse the other
relevant Party or Parties (in the case of an under funding), in each case, in an amount
necessary to reflect the Parties’ respective funding obligations for SCR Capital Costs under
the 2005 Amendments to Contracts, without set-off, deduction or counterclaim. As used in
the Interim Funding Agreement, references to the 2002 Amendments to Contracts shall mean
the 2005 Amendments to Contracts. The Parties agree that notwithstanding the provisions of
Section 8 of the Interim Funding A greement to the contrary, neither Western Kentucky
Energy Corp. nor WKE Corp. are required to be parties to the 2005 Amendments to Contracts
as a condition to the Interim Funding Agreement becoming immediately null and void as

contemplated in that Section 8.

Section 605 Except as amended by the 2005 Amendments to Contracts, each of

the Agreements shall remain in full force and effect.

IN WITNESS WHEREOF, the Parties have executed the 2005 Amendments to

Contracts in multiple counterparts as of the date first written above.
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ATTEST:

Acti c%' Cle:rk: bty

(City Seal)

ATTEST:

Secre
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99

City of Henderson Utility Commission

By: lal g‘QQﬁ&-” :é S&IMQH-:

Title: Chairman

WKE Station Two, I

By:

Title: Vice President \

LG&E Energy Marketing Inc.

Big Rivers 1y rporation

By:

L

Title: President




EXHIBIT A1
to the Power Sales Contract and the
Construction and Operation Agreement

LOCATION OF STATION TWO AND STATION TWO SCR SYSTEM
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EXHIBIT A2
to the Power Sales Contract and the
Construction and Operation Agreement

STATION TWO SCR SYSTEM BASE COAL SPECIFICATIONS

Ultimate Analysis — Weight % as received except as noted:

Design Range
% Carbon 61.0 60.0 - 65.0
Hydrogen 4.2 3.5-5.0
% Nitrogen 1.3 1.1-1.5
% Chlorine 0.10 0.03-0.25
% Sulfur 3.6 2.5-4.0
% Oxygen 7.8 N/A
% Moisture 9.0 7.0-12.0
% Ash 13.0 5.0-22.0
BTU 11,200 10,800 — 12,000
SO, (in Ibs per mmBTU) 6.27 4.0-7.0

Coal Ash Analysis — Weight % as received except as noted:

Design Range
Silica, SiO, 45.6 43.1-51.0
Ferric Oxide, Fe;O3 20.0 15.0-28.3
Alumina, A1,0; 21.9 18.5-23.7
Titania, TiO, 1.0 0.4-1.93
Calcium Oxide, CaO 2.6 1.6-5.2
Magnesium Oxide, MgO 3.8 0.6 - 4.5
Potassium Oxide, K,0O 2.5 0.8-3.0
Sodium Oxide, Na,O 0.6 0.3-0.9
Undetermined remainder

Trace Elements (dry basis g/g)

Design Range
Arsenic, As 10 2-30
Vanadium, V 86 50 -200
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EXHIBIT B
to the Power Sales Contract and the
Construction and Operation Agreement

COMPONENTS OF STATION TWO SCR SYSTEM

SCR SYSTEM
The SCR system for each of the units is located between the boiler economizer outlet and the air
heater inlet. The catalyst modules are located in one vertical down flow reactor for each boiler.

The SCR reactors are of an outdoors design.

During periods of operation, flue gas from the boilers after the economizer sections will pass
through the SCR and then through the air heaters. When the SCR is not in service, the flue gas
will by-pass the SCR system. The ammonia injection system will use anhydrous ammonia from
a storage facility. Two layers of catalyst will be employed initially to attain required
performance. A third layer will be added, when necessary after the guarantee period, to maintain

continued performance.

Ammonia System

The purpose of the ammonia injection system is to ensure that there is a correct amount of
ammonia and an even distribution of NHa/ NO, ratio at the first catalyst layer. The ammonia
injection process involves moving the liquid anhydrous ammonia from the storage tanks to the
vaporizer skid, where it is vaporized, and then moved to the reactor area where it is mixed with
heated dilution air. The ammonia air mixture is then injected into the flue gas duct ahead of the

SCR reactor through a specially designed injection grid.
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SCR, Ductwork and Support System:
Pile Foundations

Grade Beams

Slabs on Grade

Equipment Pads

SCR and Ductwork Support Steel
Access Platforms and Stairs to Grade

2 SCR Reactor Vessels

SCR Inlet and Outlet Ductwork

SCR and Ductwork Insulation and Lagging
Ductwork Expansion Joints

SCR and Ductwork Access Doors

Pipe Supports

Buildings and Enclosures:
Electrical Building Extension

NOx Analyzer Shelter

2 Dilution Air Fan Skid Enclosures

Mechanical Equipment, SCR System:
4 Diverter Dampers

6 Diverter Damper Seal Air Fans

6 Damper Seal Air Fan Intake Silencers
2 Seal Air Heaters

SCR Catalyst Modules

Catalyst Handling Equipment; Carts, Air Powered Hoists, and Crane Beams
16 Sonic Air Horns

2 Air Filters

2 Air Compressors

1 Regenerative Air Dryer Skid

1 Air Receiver
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6 Ash Hoppers
6 Hopper Ash Handling Valves

Mechanical Equipment, Ammonia System:
2 Ammonia Storage Tanks

2 Ammonia Leak Detection System

3 Ammonia Vaporizers

4 Dilution Air Fans

4 Dilution Air Intake Silencers

4 Dilution Air Heaters

1 Mixing Chamber

2 Air Filters

Ammonia Piping

2 Ammonia Injection Grids and Associated Nozzles, etc.
3 Ammonia Area Eye Wash Stations
Nitrogen Bottles for Purging

Electrical Equipment:

2 SCR Control Systems

2 Motor Control Centers

2 Gas Analyzers & Monitoring System

Air Preheater Refurbishment
Air Heater Baskets

4 Air Heater Rotors

Seals and Stay Plates
Multi-media Cleaning System
1 Air Heater Water Wash Skid
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EXHIBIT C
to the Construction and
Operation Agreement

EXAMPLE OF CALCULATION FOR
ALLOCATION OF ALLOTTED ALLOWANCES
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718/200.

EXHIBITC
TO CONSTRUCTION AND
OPERATION AGREEMENT

B i C D
. ALLOCATION OF STATION TWO ALLOTTED ALLOWANCES *
2 DATA ENTRY (SHOWN WITH EXAMPLE VALUES)
T "Station Two Allotted Alfowances"” {e.g. 750 aliowances 750
T “City Capacity Reservation® (e.g. 95 MWnet 95
_; Actual Net Station Two Generation {e.g. 890,000 MWhrs 830,000
T Total Number of Hours in NOx Season {e.g. 3,672 3,672
T “City Actual Load Factor” (e.g. 80%) 0.80
T “Station Two Stack NOx Emissions™ at % Actual SCR NOx Removal (e.g. 88%) 330
T “Station Two SCR Inlet NOx Tons" {e.g. 2750 tons 2,750
’—1—0— Station Two Allocated Allowances 330
T SCR Design NOx Removal {Fixed at 80.0% 0.80
Tz— “Station One Unit 6 Stack NOx Emissions" e.g. 66 tons 86
—]3_ "Station One Unit 6 Allotted Allowances” {e.g. 31 allowances 31
14 REFERENCE CALCULATIONS
-—1—5— City's "Average Station Two Capacity Share” 30.45% C4/312
16 CITY'S EXCESS ALLOWANCES (APPLIES ONLY IF CITY ACTUAL LLOAD FACTOR LESS THAN 85%)
7 Actual Net Station Two Generation {e.g. 880,008 MWhrs) 890,000 =C5
_1; City Reduction Generation Amount (MWhrs) 17,442 .85 *{C15°312°CB)*{({0.85-C7)/0.B5)
: Station Two Stack NOx Emissions applying SCR Dasign NOx Removal 278 C9*(1-C11)
; Statlon Two Allocated Allowances If SCR Design NOx Removal Appiied to Stack Emissions 275 =C19**
;T Station Two NOx Allowances associated with City Reduction Generation Amount 5 {C20/C5)C18
_; Calculation Value/Formula Step 5 IF(C3-C8>C21,C21,C3-CB)
—2_3— Calculatlon Value/Formula Step 5 1F(C22<0.0,C22)
_;; "City Excess Allowances” 5 IF{C7<0.85,C23.0)
25 CALCULATION OF STATION TWO ALLOTTED ALLOWANCES ALLOCATED TO STATION ONE UNIT 6
Z Calculation Value/Formula Step 35 IF{C12-C13>0,C12-C13,0)
; Calculation Value / Formuia Step 35 IFIC3-CB-C24>C26,C26,C3-CB-C24)
-; Calculation Value/Formuia Step 35 IF(C3-C8-C24<0,0,C27)
-—2? Station Two Allotted Allowances Allacated to Station One Unit 6 {not to exceed 40 or be Jess than 0} 35 \F{C2B>40,40,C28)
30 ALLOWANCES ALLOCATED TO WKE/BREC
A 22;:,:&8:\:,5:;2TW0 Atlotted Allowances to WKE/BREC {ess 40 Station Two Allotted Allowances potentially available for use at a75 IFIC3-CB-C24-C29-C32<D,0,C3-C-C24-C29-C32)
32 Portion of 40 Potentially Available Station Two Allotted Allowances Not Allocated to Station One Unit 6 5 40-C29
—3? Balance of Station Two Allotted Allowances to WKE/BREC 380 iF{C3-CB-C24-C29<0,0,C3-CB-C24-C29}
34 SUMMARY OF ALLOWANCE DISTRIBUTION
:5— "Station Two Allotted Allowances" 750 =C3
—3—6— “Station Two Allocated Allowances” [{not to exceed amount of Station Two Allotted Allowances) 330 IFICB>C3.C3.CB)
—; "City Excess Allowances” 5 =C24
_3; Station Two Allotted Allowances Allocated to Station One Unit 6 {not to exceed 40 or be less than 0) 35 =C29
_3; Balance of Station Two Allotted Allowances to WKE/BREC 380 =C33
40
1 41] “Alf values and calculations pertain to a NOx Season and reflect existing Federal and Kentucky NOx Regulations under which
| 42} one allowance equals one ton of NOx
43 **Line C20 must be reflected as a number carried to at least ten decimal places
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EXHIBIT D
SCR AMMONIA COST SHARE

L DEFINITIONS

In addition to the terms used in this Exhibit that are defined in Section 2 of the Power

Sales Contract, capitalized terms used in this Exhibit shall have the meanings set forth in Section

V1 of this Exhibit.

II. SCR AMMONIA COST ALLOCATION FORMULA

The SCR Ammonia Costs allocated to Big Rivers (or WKE/LEM, as Big Rivers’
assignee) pursuant to Section 6.2(a) of the Power Sales Contract for a particular Monthly Billing

Period shall be determined, subject to adjustment as provided in Sections IV and V of this

Exhibit, as follows:

AC=[CxG]xMB

Where:

AC = The amount of SCR Ammonia Costs allocated to Big Rivers (or

WKE/LEM, as Big Rivers’ assignee) for such Monthly Billing Period

C = The total amount of SCR Ammonia Costs for the Contract Year

that includes such Monthly Billing Period.

G The Actual Station Two Generation Share of Big Rivers (or
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WKE/LEM, as Big Rivers’ assignee) for the NOx Season or portions of the NOx

Seasons within the Contract Year that includes such Monthly Billing Period

TG = The Actual Net Station Two Generation for the NOx Season or

portions of the NOx Seasons within the Contract Year that includes such Monthly

Billing Period

MB = 1/12, or in the case where the Contract Year that includes such
Monthly Billing Period embraces fewer than 12 months, a greater fraction the
numerator of which is 1 and the denominator of which is the number of months in

such Contract Year.

I. MONITORING OPERATING PERFORMANCE

Monitoring of the operating performance of the Station Two SCR System by Big Rivers

(or WKE as Big Rivers’ assignee) under the Construction and Operation Agreement, shall

include the following:

(A)

®)

©

(D)

Boiler Efficiency

Performance under vendor warranties:

1) Operation of NOx duct inlet and outlet monitors
(ii)  Actual NOx removal

(iii)  Actual ammonia consumption and ammonia slip
NOx burner performance

Unit turndown
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IV.  Two Year Revisit of SCR Ammonia Cost Allocation Formula

Within 60 days following the end of the 2005 NOx Season (September 30, 2005), the
Parties shall revisit the SCR Ammonia Cost Allocation Formula for the purpose of determining

whether there is to be an adjustment of the SCR Ammonia Cost Allocation Formula as follows:

(A)  Selection of an SCR Ammonia Consultant (that may be an affiliate of a Party) by

agreement of all the Parties to advise and assist the Parties in making such determination.

(B)  Review of data derived from the monitoring of operating performance under

Section III of this Exhibit.

(C)  Consideration of whether a Correction Factor is needed to adjust the SCR

Ammonia Cost Allocation Formula in light of the operating performance data.

(D)  Determination by agreement of all the Parties of whether (and the extent to
which) (i) the SCR Ammonia Cost Allocation Formula shall be adjusted by a Correction Factor
approved by all the Parties; or (ii) the SCR Ammonia Cost Allocation Formula shall continue

without adjustment.

®) If the Parties are not able to agree as set forth in (D) above within 60 days
following the end of the 2005 NOx Season, then at the request of any Party made within ten days
thereafter, there shall be an Ammonia Dispute Resolution Procedure to commence 20 days after
the date of such request for the purpose of determining whether or not the SCR Ammonia Cost
Allocation Formula shall be adjusted, and if so, a determination as to the Correction Factor for
the adjustment. The Parties shall be bound by the determinations made pursuant to the Ammonia

Dispute Resolution Procedure.

03] If a Correction Factor shall be determined pursuant to (D) or (E) above, this
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Exhibit shall be revised to reflect the adjustment of the Ammonia Cost Allocation Formula by

such Correction Factor.

(G)  The costs of the Ammonia Dispute Resolution Procedure shall be treated as
capacity costs of Station Two and constitute general and administrative expenses thereof under

Section 6.3 of the Power Sales Contract.

V. Other Adjustments of SCR Ammonia Cost Allocation Formula

Based on a review by the Parties of the data developed from the monitoring of operating
performance pursuant to Section III of this Exhibit, the SCR Ammonia Cost Allocation Formula
may be adjusted at any time by a Correction Factor approved by all the Parties, and this Exhibit
shall be revised to reflect the adjustment of the SCR Ammonia Cost Allocation Formula by such

Correction Factor.
VI Certain Definitions
Certain terms used in this Exhibit are defined as follows:

“Ammonia Dispute Resolution Procedure” shall mean, with respect to a determination
pursuant to this Exhibit as to whether or not the SCR Ammonia Allocation formula shall be

adjusted by a Correction Factor, the following procedures and actions:

@) The appointment of members of a committee (the “Dispute Resolution
Committee”) consisting of three SCR Consultants. One SCR Consultant shall be appointed by
Big Rivers (or WKE/LEM, as Big Rivers’ assignee) and one appointed by the City, and each of
such SCR Consultants may be affiliated with the Party that appointed it. Each such Party shall
notify the other as to the identity of its appointee within 15 days of the commencement of the

Ammonia Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the
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two SCR Consultants appointed by the Parties as above provided, which appointment shall be
made within 30 days from the commencement of the Ammonia Dispute Resolution Procedure.
The third SCR Consultant shall not be affiliated with any Party and shall be the Chair of the

Dispute Resolution Committee:

(ii)  The Dispute Resolution Committee shall be furnished by Big Rivers (or
WKE as Big Rivers’ assignee) with the monitoring data obtained pursuant to Section III of this
Exhibit and upon request of any member, the Dispute Resolution Committee shall be furnished
by a Party with other available information in that Party’s possession or control relating to this

Exhibit or the Station Two SCR System.

(iii)  Both Big Rivers (or WKE/LEM, as Big Rivers’ assignee) and the City
shall furnish to the Dispute Resolution Committee statements as to their respective positions with
respect to the determination in dispute, together with such other information that such Party
deems relevant. Each such Party may be assisted by an advisor and by counsel of its choice,

each of which shall be at the expense of that Party.

(iv)  The Dispute Resolution Committee shall establish by majority vote of its

members such procedures for its deliberations as it deems appropriate.

(v)  The determination by the Dispute Resolution Committee as to whether the
SCR Ammonia Cost Allocation Formula should be adjusted by a Correction Factor and, if so, the

determination of such Correction Factor shall be made by a majority vote of its members.

(vi)  The Dispute Resolution Committee shall issue a written decision as to its
determinations stating the reasons upon which such determinations are based. The

determinations by the Dispute Resolution Committee shall be made within 60 days of the

NY145432730.6 (:862202.14) 9



commencement of the Ammonia Dispute Resolution Procedure (or by such later date as the
Parties shall approve). Such determination by the Dispute Resolution Committee shall be

conclusive for the purposes of the Power Sales Contract and shall be final and binding on the

Parties.

“Correction Factor” shall mean the correction factor considered and, as
applicable, determined pursuant to Section IV or Section V of this Exhibit which shall constitute

an adjustment of the SCR Ammonia Cost Allocation Formula.

“SCR Consultant” shall mean the engineering or consulting firm having a
favorable reputation for knowledge and experience with respect to the operation and

performance of selective catalytic reduction systems installed in coal-fired electric power plants.
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EXHIBIT E
To the Power Sales Contract

SCR CATALYST AND COST SHARE
AND
CATALYST REFUND PAYMENT

I. Definitions

In addition to the terms used in this Exhibit that are defined in Section 2 of the Power

Sales Contract, capitalized terms used in this Exhibit shall have the meanings set forth in Section

VI of this Exhibit.
II. SCR Catalyst Cost Allocation Formula

The SCR Catalyst Acquisition Costs with respect to a Catalyst Layer allocated to Big
Rivers (or WKE/LEM, as Big Rivers’ assignee) pursuant to Section 6.2(b) of the Power Sales
Contract for a particular Monthly Billing Period shall be calculated in accordance with the

following formula:

X =[(CC-AF) x CS] + BAF
MB

Where:
X = The amount of the SCR Catalyst Acquisition Costs with respect to

such Catalyst Layer allocated to Big Rivers (or WKE/LEM, as Big Rivers’

assignee) for such Monthly Billing Period

cCc = The amount of the SCR Catalyst Acquisition Costs with respect to

such Catalyst Layer for the Contract Year that includes such Monthly Billing
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Period

AF = The amount of any Alternate Fuel Differential Amount with
respect to such Catalyst Layer as set forth in the successful bid by the vendor of
such Catalyst Layer based on the designation of Alternate Fuel by either or both

Parties with respect to such Catalyst Layer

MB = 12, or in the case where the Contract Year that includes such
Monthly Billing Period embraces fewer than 12 months, the number of months in

such Contract Year

cs = The share (expressed as a decimal) of the Total Capacity
(determined as provided in Section 3 of the Power Sales Contract) of Big Rivers
(or WKE/LEM, as Big Rivers’ assignee) for the Contract Year that includes such

Monthly Billing Period

BAF = The amount of the Alternate Fuel Differential Amount, if any,
attributable to the designation by Big Rivers, (or WKE/LEM, as Big Rivers’

assignee) of its use of Alternate Fuel with respect to such Catalyst Layer

111, Certain Requirements for Vendor’s Bid

The bid terms for the purchase by a vendor of a Catalyst Layer shall require, among

others, that:

(A)  The vendor’s bid with respect to the Catalyst Layer shall set forth (i) the purchase

price with respect to such Catalyst Layer as designed for Base Coal;

(B)  Ifeither Big Rivers (or WKE/LEM, as Big Rivers’ assignee) or the City shall

designate its use of Alternate Fuel with respect to such Catalyst Layer, the vendor’s bid with
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respect to such Catalyst Layer shall set forth in addition to the amount of the purchase price of
the Catalyst Layer as if designed for Base Coal, any adjustment in the amount of the purchase

price attributable to such designation of the use of Alternate Fuel .

V. Catalyst Failure and Catalyst Refund Pavment

The amount of SCR Catalyst Acquisition Costs allocated pursuant to the SCR Catalyst
Cost Allocation Formula set forth in Section II of this Exhibit or paid by the City shall be

adjusted by a Catalyst Refund Payment in the event of a Catalyst Failure as follows:

(A)  Inthe event of a Catalyst Failure, the Party (either Big Rivers (or WKE/LEM, as
Big Rivers’ assignee) or the City, as the case may be) whose fuel is responsible for the Catalyst
Failure shall make a Catalyst Refund Payment to the other Party as an adjustment of the
payments by the Parties of their respective amounts of SCR Catalyst Acquisition Costs, or in the
case where both Big Rivers’ (or WKE/LEM’s, as Big Rivers’ assignee) and the City’s fuel
characteristics are responsible for the Catalyst Failure, such Parties shall pay, each to the other, a

Catalyst Refund Payment in proportion to the relative responsibility of its fuel for the Catalyst
Failure.

(B)  Unless determined by agreement of all the Parties, the determination of whether a
Catalyst Failure shall have occurred and, if so, the characteristics of a Party’s fuel responsible
therefor, or, if both Parties’ fuel shall be responsible, the percentage with respect to the
proportionate responsibility of each Party therefor as contemplated in (A) above, shall be made
within 90 days following the occurrence of such Catalyst Failure (or by such later date as
approved by all the Parties) by a Catalyst Analysis Organization (which may be an affiliate of a

Party) acceptable to all the Parties based upon the data obtained through the fuel sampling and

analysis methodology provided for in Section V of this Exhibit.
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© In the event the Parties are not able to reach a determination as to a Catalyst
Failure and its cause by mutual acquiescence and are not able to select a Catalyst Analysis
Organization mutually acceptable to all the Parties within 20 days of the occurrence of the
Catalyst Failure, at the request of any Party made within 10 days thereafter, there shall be a
Catalyst Dispute Resolution Procedure which shall commence within 15 days of the date of such
request for the purpose of selecting a Catalyst Analysis Organization to make the determination

as to the Catalyst Failure, its cause and the fuel characteristic responsible, as set forth in (B)

above.

(D)  The cost of the Catalyst Analysis Organization, together with costs of any
attendant Catalyst Dispute Resolution Procedure, shall constitute capacity costs of Station Two
and operation and maintenance costs thereof under Section 6.3 of the Power Sales Contract,
provided that, in the case where the determination by the Catalyst Analysis Organization of a
Catalyst Failure with respect to a Catalyst Layer results in a Catalyst Refund Payment, such costs
shall be included in the SCR Catalyst Acquisition Costs for such Catalyst Layer for the purposes

of the calculation of the amount of any Catalyst Refund Payment pursuant to (F) below.

(E) In the event of a Catalyst Failure where neither the Parties nor any Catalyst
Analysis Organization shall be able to determine the responsibility for the Catalyst Failure based
on the respective fuel characteristics of the Parties’ fuel, no Catalyst Refund Payment shall be

payable by any Party.

3] The amount of a Catalyst Refund Payment with respect to a Catalyst Layer to be
made by a Party (either Big Rivers (or WKE/LEM, as Big Rivers’ assignee) or the City) whose
fuel shall be responsible for the Catalyst Failure, or made by each of such Parties in the case

where the fuel of both such Parties shall be responsible for the Catalyst Failure, based on a
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determination made pursuant to (B) above or (C) above, shall be calculated with respect to a

Party in accordance with the following formula:

Where:

Z,=(AC-AF)x (GL-AL) xPSxCS

GL
Z = The amount of the Catalyst Refund Payment to be made by such
Party
AC = The SCR Catalyst Acquisition Costs with respect to such Catalyst
Layer
AF = The Alternate Fuel Differential Amount, if any, with respect to
such Catalyst Layer
GL = The Guaranteed Life Cycle with respect to such Catalyst Layer
AL = The total number of hours of the actual operating life of such
Catalyst Layer
cs = The share (expressed as a decimal) of the Total Capacity

(determined as provided in Section 3 of the Power Sales Contract) of such Party
for the Contract Year for which the SCR Catalyst Acquisition Costs with respect
to such Catalyst Layer was payable pursuant to Section 6 of the Power Sales

Contract

PS = If the characteristics of both Parties’ fuel shall be responsible for

the Catalyst Failure, the percentage (expressed as a decimal) of the proportionate
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responsibility of such Party’s fuel therefor as determined pursuant to (B) or (C)

above or, if only such Party’s fuel is responsible, PS shall equal 1

V. Fuel sampling and Analysis Methodology

Fuel sampling and analysis methodology shall be conducted for each NOx Season for
purposes of making determinations as to any Catalyst Failure as set forth in Section IV of this
Exhibit and to identify and evaluate any issues as to the warranties under the catalyst vendor’s

contract with respect to each Catalyst Layer as follows:

(A)  BigRivers (or WKE/LEM, as Big Rivers’ assignee) shall perform monthly
composite sampling to obtain ultimate, trace element and mineral ash analyses of the as-received

fuel purchased by it from the fuel supplier, which sampling shall be performed at its own cost.

(B)  The City shall perform monthly composite sampling to obtain ultimate, trace
element and mineral ash analyses of the as-received fuel purchased by it from the fuel supplier

which sampling shall be performed at its own cost.

(C)  BigRivers (or WKE as Big Rivers’ assignee) will perform daily into weekly
composite ultimate and trace element analyses of as-fired fuel under the Construction and
Operation Agreement, and the costs thereof shall be treated as capacity costs of Station Two and
constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales

Contract.

(D)  BigRivers (or WKE as Big Rivers’ assignee) will perform monthly composite
sampling and obtain mineral ash analysis of fly ash samples under the Construction and

Operation Agreement, and the cost thereof shall be treated as capacity costs of Station Two and
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constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales

Contract.

VI Certain Definitions:

“Catalyst Analysis Organization” shall mean a laboratory or engineering firm having a
favorable reputation for skill and experience with respect to conducting tests, analyses and
studies in connection with the use of catalyst in the operation of selective catalytic reduction

systems installed in coal fired electric power plants.

“Catalyst Dispute Resolution Procedure” shall mean, with respect to determinations
pursuant to Section IV(C) of this Exhibit as to a Catalyst Failure, its cause and the fuel

characteristics responsible therefor, the following procedures and actions:

@) The appointment of members of a committee (the “Selection Committee™)
consisting of three SCR Consultants. One SCR Consultant shall be appointed by Big Rivers (or
WKE/LEM, as Big Rivers’ assignee) and one appointed by the City, and each of such SCR
Consultants may be affiliated with the Party that appointed it. Each such Party shall notify the
other as to the identity of its appointee within 15 days of the commencement of the Catalyst
Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the two SCR
Consultants appointed by the Parties as above provided, which appointment shall be made within
30 days from the commencement of the Catalyst Dispute Resolution Procedure. The third SCR
Consultant shall not be affiliated with any Party and shall be the Chair of the Selection

Committee.

(i)  The Selection Committee shall by a majority vote of its members select an

independent Catalyst Analysis Organization which shall not be affiliated with any of the Parties
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that will accept the assignment to make the determinations for which the Catalyst Dispute

Resolution Procedure was required by Section IV (C) of this Exhibit.

(iif)  Such Catalyst Analysis Organization shall be furnished by Big Rivers (or
WKE as Big Rivers’ assignee) with the fuel sampling and analyses methodology data obtained
pursuant to Section V of this Exhibit and upon its request shall be furnished by a Party with other
available information in the possession or control of that Party relating to this Exhibit or the

Station Two SCR System.

(iv)  Big Rivers (or WKE/LEM, as Big Rivers’ assignee) and the City may
each furnish to the Catalyst Analysis Organization any statements as to their respective positions
with respect to the determination in dispute, together with such other information that such Party
deems relevant. Each such Party may be assisted by an advisor and by counsel of its choice,

each of which shall be at the expense of that Party.

(v)  The determination shall be made by the Catalyst Analysis Organization as
to whether a Catalyst Failure occurred and, if so, its cause and the fuel characteristics of the
Party responsible therefor, or, in the case where the fuel of both such Parties shall be responsible,
the percentage of the proportionate responsibility of the fuel of each such Party (or, if the
Catalyst Analysis Organization is not able to determine such proportionate responsibility, it shall

state that it is unable to do so).

(vi)  The Catalyst Analysis Organization shall issue a written decision as to its

determinations (or inability to make the same) stating the basis therefor. Such decision by the
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Catalyst Analysis Organization shall be made within 60 days of the commencement of the
Catalyst Dispute Resolution Procedure or by such later date as the Parties shall approve. Such
decision by the Catalyst Analysis Organization shall be conclusive for the purposes of the Power

Sales Contract and shall be final and binding on the Parties.

“Guaranteed Life Cycle” shall mean, with respect to a particular Catalyst Layer, the
number of hours of operation of such Catalyst Layer consistent with its design capability
guaranteed or warranted by the vendor of such Catalyst Layer based on compliance with the

operation and maintenance procedures and fue] specifications provided in the contract with such

vendor.

“SCR Consultant” shall mean, with respect to a particular Catalyst Layer, an
engineering or consulting firm having a favorable reputation for skill and experience in
connection with the operation of selective catalytic reduction systems installed in coal fired

electric power plants.
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Exhibit 3

SUMMARY OF 2005 AMENDMENTS TO
CONTRACTS AMONG CITY OF HENDERSON, KENTUCKY,
CITY OF HENDERSON UTILITY COMMISSION
(COLLECTIVELY, THE “CITY”), BIG RIVERS ELECTRIC CORPORATION
(“BIG RIVERS”), WKE STATION TWO INC.
(“STATION TWO SUBSIDIARY”) AND LG&E ENERGY MARKETING INC. (“LEM”)

The 2005 Amendments to Contracts (the “2005 Amendments™) will amend the Power

Sales Contract, dated as of August 1, 1970, as amended (“Power Sales Contract™), among the

parties, the Power Plant Construction and Operation Agreement, dated as of August 1, 1970, as

amended (“Construction and Operation Agreement”), among the City, Big Rivers and Station

Two Subsidiary, and the Joint Facilities Agreement, dated as of August 1, 1970, as amended,
among the City, Big Rivers and Station Two Subsidiary (the Power Sales Contract, the
Construction and Operation Agreement and the Joint Facilities Agreement are collectively

referred to as the “Station Two Contracts™).

The parties, together with certain Station Two Subsidiary affiliates, previously entered
into the Agreement and Amendments to Agreements, dated as of July 15, 1998, as amended, (the

“Station Two Agreement”) under which Big Rivers assigned to Station Two Subsidiary certain

of its rights and interests under the Station Two Contracts and Station Two Subsidiary assumed
certain of the obligations of Big Rivers under the Station Two Contracts. Station Two
Subsidiary assigned and transferred to LEM its rights and obligations under the Power Sales
Contract and certain rights and obligations under the Station Two Agreement. References in this

summary to Station Two Subsidiary or Station Two Subsidiary /LLEM are to such parties as
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assignees of Big Rivers’ rights and interests under the Station Two Contracts and such
references are deemed to include Big Rivers upon the termination of the Station Two
Agreement. The parties are also entering into the Amendatory Agreement, dated as of April 1,

2003, (the “Amendatory Agreement”) that amends the Station Two Agreement and will become

effective at the same time as the 2005 Amendments.

The principal purpose of the 2005 Amendments is to provide for the design, acquisition,
construction, installation, use, operation, maintenance and funding of a selective catalytic

reduction system at the City’s Station Two (the “Station Two SCR System”) and to implement

the allocation of NOx allowances and emission credits allotted to Station Two under the Federal

EPA’s NOx SIP Call as implemented in Kentucky by 401 KAR 51:160 (the “NOx

Regulations™).

Amendments to Construction and Operation Agreement

The 2005 Amendments amend the Construction and Operation Agreement as follows:

Convevance of Easements: Big Rivers will convey to the City certain easements on land

lying adjacent to the Station Two plant site which are needed for the location of certain
of the Station Two SCR System facilities.

Design and Construction of Station Two SCR System: Subject to approvals of the

parties, the City agrees to contract for and cause the contractor to carry out the design,

construction, start-up and testing of the Station Two SCR System and the City will obtain
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any required permits. The Station Two SCR System is designed to provide 90% NOx
removal capability. Since the City’s electric system would require only a 75% NOx
removal capability, Station Two Subsidiary has agreed to pay the differential in the
capital costs associated with the higher 90% NOx removal capability instead of the 75%
NOx removal capability.

Allocation of NOx Allowances: Provision is made under the 2005 Amendments for the

allocation of the Station Two allotted NOx allowances under the NOx Regulations in the
following order of priority: First, to Station Two so that the Station Two stack NOx
emissions are in compliance with the NOx Regulations; Next, to the City for its own use,
certain excess NOx allowances (“City Excess Allowances™) determined by an agreed
methodology at such time(s) when the City’s actual Station Two generation for a NOx
Season is less than the generation required to meet the City’s standard load factor; Next,
to Unit 6 of the City’s Station One so that the Station One Unit 6 stack NOx emissions,
after the application of an amount of NOx allowances (from whatever source, but
excluding Station Two allotted NOx allowances other than City Excess Allowances)
equal to the NOx allowances allotted to Unit 6 of Station One under the NOx
Regulations, are in compliance with the NOx Regulations, but in no event to exceed an
allocation of 40 Station Two NOx allowances; and Lastly, to Station Two Subsidiary (or
after the term of the Station Two Agreement, Big Rivers) for its own use, the balance of
the Station Two allotted NOx allowances. Such allocation of the balance of the NOx

allowances to Station Two Subsidiary (or Big Rivers) is in recognition of Station Two
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Subsidiary’s responsibility for the payment of the differential in capital costs attributable
to the higher 90% NOx removal capability of the Station Two SCR System, as well as
Station Two Subsidiary’s and Big Rivers’ agreement as to the allocation of Station Two
allotted NOx allowances to Unit 6 of Station One as provided above.

Station Two SCR Capital Costs: The costs of the design, acquisition, construction,

installation, start-up and testing of the Station Two SCR System are capitalized and
constitute the Station Two SCR System capital costs and include the costs of the catalyst
initially installed and the ammonia supplies required for initial start-up and testing.
Under the 2005 Amendments payment of such capital costs is to be made by the City and
Station Two Subsidiary with each paying its respective share of such costs based
primarily on the allocation of Station Two capacity under the Power Sales Contract for
the contract year commencing June 1, 2005 (in the case of Station Two Subsidiary a
69.55% capacity share and in the case of the City a 30.45% capacity share), except that
Station Two Subsidiary is to pay the differential in such cost associated with the higher
90% NOx removal capability of the Station Two SCR System and is to pay the costs
attributable to its designation of the use of alternate fuel (fuel not qualifying as “base
coal” and designated in the catalyst vendor contract). The City agrees to pursue with the
participation of the other parties its contractual rights and remedies as to maintaining the
schedules and meeting the performance, specifications and capability warranted and
guaranteed by the Station Two SCR System contractor. The 2005 Amendments provide

for the recovery of any liquidated damages payable by the contractor and the allocation
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thereof between the parties. Prior to the 2005 Amendments becoming fully effective, the
capital costs of the Station Two SCR System are paid under the provisions of the Interim
Funding Agreement among the City, Station Two Subsidiary, LEM and certain affiliates

of Station Two Subsidiary and LEM (the “Interim Funding Agreement”). Such

provisions, in effect, track the provisions of the 2005 Amendments with respect to

payment of costs of the Station Two SCR System.

Amendments to Power Sales Contract

The 2005 Amendments amend the Power Sales Contract as follows:

Allocation of SCR Operating Costs: The following allocation between the parties of
Station Two SCR System ammonia and catalyst costs under the 2005 Amendments
differs from the allocation pursuant to the Power Sales Contract of other operating and
maintenance costs which is based on the then current Station Two capacity shares of the
parties.

(1) The cost of ammonia used in the operation of the Station Two SCR
System during a NOx season (the NOx compliance period determined under the NOx
Regulations) is to be allocated between the City and Station Two Subsidiary /LEM
prorata on the basis of the net energy taken by each of such parties during that NOx
season. Following the end of the 2005 NOx season, such allocation of ammonia costs is
to be revisited based on data obtained from monitoring the operating performance of the

Station Two SCR System. If it is so determined by the parties (or, if the parties are
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unable to agree, determined by a SCR consultant), such ammonia cost allocation is to be

adjusted by a correction factor.

(ii)  The periodic cost of catalyst layers is to be allocated between the parties
prorata based on their then current Station Two capacity shares. In addition, if either
party shall have designated alternate fuel, such party is to pay the amount specified as
attributable to such alternate fuel. In the event of a failure of a catalyst layer to meet the
guaranteed life cycle under the catalyst vendor contract due to fuel characteristics not
covered by the vendor’s guaranty, the party that is determined by the parties (or, if the
parties are unable to agree, by a catalyst analysis organization) to be responsible for such
fuel shall pay a refund to the other party in the amount specified pursuant to such

determination.

Adjustment of SCR Capital Costs: In the event of changes from time to time in the

Station Two capacity shares of the parties pursuant to the Power Sales Contract, each
party would receive a credit or be obligated to make an additional payment, based on an

amortization factor as applied to the capital costs of the Station Two SCR System.

R&R and O&M Funding: The 2005 Amendments provide certain funding requirements

of Big Rivers and the City with respect to Station Two renewal and replacements which
provisions take effect upon the termination of the Station Two Agreement. In addition

the City and Big Rivers agree to continue maintenance of the funding requirements for
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operation and maintenance reserves. The Station Two Agreement contains provisions as

to the current funding requirements for such Station Two purposes.

Two County Restriction: Reflecting the payment in full of the tax exempt bonds issued

by the City for Station Two, the 2005 Amendments delete those provisions of the Power
Sales Contract relating to the two county restriction on use of generation from Station

Two that were required by an Internal Revenue Service ruling with respect to the bonds.

Big Rivers Assicnment

Under the 2005 Amendments both the Construction and Operation Agreement and the
Power Sales Contract are amended to permit the assignment by Big Rivers of its rights and
interests under the Station Two Contracts and the Station Two Agreement and the grant of
security interests therein pursuant to certain mortgages entered into by Big Rivers, all in

accordance with the terms and provisions set forth in Section 401 of the 2005 Amendments.

Effective Dates of 2005 Amendments

The 2005 Amendments become effective upon the execution and delivery by the parties
but only as to Section 601 under which each party agrees to cooperate with the others to obtain
all governmental regulatory approvals and creditors’ consents required for the 2005

Amendments and for related agreements, including the Amendatory Agreement, with respect to
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the Station Two SCR System. All other provisions of the 2005 Amendments will thereafter
become effective upon receipt of all such governmental regulatory approvals and creditors’
consents and the execution and delivery of such related agreements. If the receipt of such
approvals and consents and the execution and delivery of such related agreements do not occur
on or prior to April 30, 2006, the 2005 Amendments will terminate. In the event that the Station
Two Agreement shall terminate prior to April 30, 2006, the 2005 Amendments will terminate
only as to Station Two Subsidiary and LEM and the 2005 Amendments will continue in effect as
to Big Rivers and the City. Upon all the provisions of the 2005 Amendments becoming effective
as provided above, the 2005 Amendments will be deemed to have retroactive effectiveness to
June 1, 2004. This retroactivity is intended to apply the provisions of the 2005 Amendments to
the prior period of operation of the Station Two SCR System under the NOx Regulations. The
current operation of the Station Two SCR System is provided for under the Interim Funding
Agreement. In this regard, no significant adjustment of operating results of the Station Two
SCR System is expected since the provisions of the Interim Funding Agreement, in effect, track

the provisions of the proposed 2005 Amendments.
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Sections in Power Sales Contract, Construction and
Operation Agreement and Joint Facilities Agreement
Affected by 2005 Amendments

Construction and Operation Agreement

Section No(s)./Page No.! Subject Matter Changes to
of Existing Section Existing Section
2 [5] Definitions section New and amended definitions
relating to SCR issues
2.8 [7] Definition of “Bond Amended to refer only to any bond
Ordinance” ordinance adopted by the City
after the date of the 2005
Amendments
2.9 [6] Definition of “Station Two | Amended to refer only to bonds
Bonds or “Bonds” issued by the City after the date of
the 2005 Amendments
33 [25] None New section regarding easement
- for location of portion of SCR
facilities
4.12 [26] None New section regarding the general
obligations of the parties
respecting the design,
construction, funding of the SCR
System and operation

! In this column, the number on the left is the section number in the existing Construction
and Operation Agreement, one of the Station Two Contracts. The number on the right, in
brackets, is the page number in the 2005 Amendments where the proposed change to that section
of the Construction and Operation Agreement can be found.
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4.13

[29] None

New section regarding
engagement and use of consulting
engineer

4.14

[29] None

New section regarding accounting
for SCR Ammonia Costs and SCR
Catalyst Acquisition Costs

4.15

[30] None

New section making NOx
regulation compliance costs SCR
Capital Costs

4.16

[30] None

Reserved section number

4.17

[30] None

New section regarding allocation
of Allotted Allowances

4.18

[40] None

New section making costs of
obtaining approvals and consents
SCR Capital Costs

4.19

[41] None

New section regarding rights and
duties of parties with respect to
enforcement of the SCR System
construction contracts

4.20

[56] None

New section regarding the
definition, funding and application
of SCR Capital Costs

4.21

[63] None

New section regarding handling of
potential future issues respecting
SO, emissions

422

[63] None

New section regarding monitoring
of operating performance of SCR
System and of Station Two fuel

supply

9.1

[63] Section regarding
establishment of capital
funds and accounts

Amended to authorize
establishment of new accounts and
funds in the event Station Two
Bonds are issued
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14.4 [64] Section regarding Amended to delete reference to
amendment of annual obsolete bond ordinance
budget

15.2 [64] Section regarding audit of | Amended to delete reference to
books, accounts and obsolete bond ordinance and to
records further define rights and

obligations of parties

18.4 [65] Section regarding Amended to delete reference to
disposition of insurance obsolete bond ordinance
proceeds

28.1 [65] Section regarding Amended to delete reference to
relationship between obsolete bond ordinance
Construction and
Operation Agreement and
Bond Ordinance

37.1 [85] Section relating to contract | Amended to expand Big Rivers’
assignment rights right to assign its rights and

obligations to its creditors as
security
Power Sales Contract
Section No(s)./Page No.” Subject Matter Changes to
of Existing Section Existing Section

2.0 [7]

2.2 [5] Definitions sections New and amended definitions

relating to SCR issues

2.9 [6] Definition of “Station Two | Amended to refer only to bonds
Bonds” or “Bonds” issued by the City after the date of

the 2005 Amendments

2 In this column, the number on the left is the section number in the existing Power Sales
Contract, one of the Station Two Contracts. The number on the right, in brackets, is the page
number in the 2005 Amendments where the proposed change to that section of the Power Sales

Contract can be found.
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2.8 7] Definition of “Bond Amended to refer only to any bond
Ordinance” ordinance adopted by the City
after the date of the 2005
Amendments
3.1 [66] Section regarding City’s | Amended to clarify those rights
rights to output of Station
Two
6.1 [67] Section regarding payment | Amended to delete obsolete
of capacity charges reference to bond trustee
6.2 [67] Section regarding Amended to recognize different
calculation of a party’s methodology for assigning
capacity charges allowable SCR costs, and
procedure for recalculation of
capacity charge as City’s capacity
take increases
6.3 [70] Section defining total Amended to delete references to
capacity costs obsolete bond ordinance, and to
include, among other things, costs
related to the SCR System
6.7 [72] Section relating to fuel Amended to include reagent
supply for Station Two requirements
6.8 [73] None New section regarding payment of
catalyst costs
6.9 [74] None New section regarding disposition
of proceeds from sale or disposal
of a catalyst layer
9.1 [74] Section relating to payment | Amended to include new
schedule obligations related to SCR System
operation and maintenance
9.3 [76] Section relating to payment | Amended to delete obsolete
obligation offsets references to bond trustee
9.4 [76] Section relating to Amended to update language and

reporting of capacity costs

delete obsolete references to the
bond trustee
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11.1 [77] Section relating to annual | Amended to delete references to
audit obsolete bond ordinance, and to
expand description of audit
process
18.1 (78] Section relating to Amended to delete obsolete
relationship between references
Power Sales Contract and
City’s bond obligations
19.1 [79] Section relating to Deleted
maintenance of reserves
under bond ordinance
19.2 [79] Section relating to form of | Amended to renumber as Section
payment, and Renewals 19.1, and to change Renewal and
and Replacements Fund Replacement Fund terms for
under obsolete bond funding and use
ordinance
19.3 [82] Section regarding Amended to renumber section as
establishment of Station Section 19.2, and to restructure
Two O&M Fund prior to Station Two O&M Fund
retirement of bonds
21.4 [84] None New section updating contract to
reflect payment of outstanding
bonds
24.1 [85] Section relating to contract | Amended to expand Big Rivers’

assignment rights

right to assign its rights and
obligations to its creditors as
security
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Joint Facilities Agreement

Section No(s)./Page No.} Subject Matter Changes to
of Existing Section Existing Section
15.1 [85] Section related to contract | Amended to expand Big Rivers’
assignment right to assign its rights and
obligations to its creditors as
security

* In this column, the number on the left is the section number in the Joint Facilities
Agreement, one of the Station Two Contracts. The number on the right, in brackets, is the page
number in the 2005 Amendments where the proposed change to that section of the Joint
Facilities Agreement can be found.
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AMENDATORY AGREEMENT
DATED AS OF April 1, 2005
TO
AGREEMENT AND AMENDMENTS TO AGREEMENTS
DATED AS OF JULY 15, 1998
BY AND AMONG
CITY OF HENDERSON, KENTUCKY,
CITY OF HENDERSON UTILITY COMMISSION,
BIG RIVERS ELECTRIC CORPORATION,
WKE STATION TWO INC,,
LG&E ENERGY MARKETING INC,,
WESTERN KENTUCKY ENERGY CORP.
AND

WKE CORP.
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AMENDATORY AGREEMENT

THIS AMENDATORY AGREEMENT, entered into as of April 1, 2005, amending the
AGREEMENT AND AMENDMENTS TO AGREEMENTS entered into by the parties hereto as of July
15, 1998, as amended (“1998 Station Two Agreement”), by and among (i) THE CITY OF
HENDERSON, KENTUCKY (the “City”), a municipal corporation and city of the second class
organized under the laws of Kentucky, THE CiTy OF HENDERSON UTILITY COMMISSION
(“HUC”), a public body politic and corporation organized under Kentucky Revised Statutes and
doing business as HENDERSON MUNICIPAL POWER & LIGHT (“HMPL”) (the City and HUC
being sometimes hereinafter collectively referred to as “Henderson”), (ii) BIG RIVERS ELECTRIC
CORPORATION (“Big Rivers”), a Kentucky rural electric cooperative corporation, (iii) WKE
STATION TWO INC., formerly known as LG&E Station Two Inc. (“Station Two Subsidiary”), a
Kentucky corporation, LG&E ENERGY MARKETING INC., (“LEM”), an Oklahoma corporation,
WESTERN KENTUCKY ENERGY CORP., a Kentucky corporation (“WKEC”) and the successor by
merger to Western Kentucky Leasing Corp., and WKE CORP., a Kentucky corporation (“WKE
Corp.”) (hereinafter, Station Two Subsidiary, LEM, WKEC and WKE Corp. are referred to
collectively as the “LG&E Companies” and individually as an “LG&E Company,” and together
with Henderson and Big Rivers are referred to collectively as the “Parties™ or individually as a
“Party™). Capitalized terms used but not defined in this Amendatory Agreement shall have their

same respective meanings as in the 1998 Station Two Agreement.

WHEREAS, the Parties have entered into the 1998 Station Two Agreement and
other contracts relating to Henderson’s Station Two electric generating plant and related

facilities.

WHEREAS, the Parties agreed that Station Two be equipped with the “Station
Two SCR System” (as hereinafter defined) in order to meet certain federal and Kentucky

requirements for NOx removal,

WHEREAS, Henderson, Station Two Subsidiary and Big Rivers have agreed to
fund the costs associated with the design, acquisition, construction, installation, start-up and

testing of the Station Two SCR System in accordance with the provisions of those certain 2005
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Amendments to Contracts of even date herewith among the Parties (other than WKEC and WKE
Corp.), which 2005 Amendments to Contracts have amended, modified and supplemented the
provisions of the Station Two Power Sales Agreement, the Station Two Operating Agreement

and the Joint Facilities Agreement (the “2005 Amendments to Contracts™);

WHEREAS, Henderson has fully paid its Electric Light and Power Refunding
Revenue Bonds, Station Two Series, dated March 1, 1973;

WHEREAS, in connection with the funding, design, acquisition, construction,
installation, start-up, testing, operation and maintenance of the Station Two SCR System, and in
order to evidence certain additional agreements between or among the Parties with respect to the
same, it is necessary to, and the Parties desire to, further amend the 1998 Station Two Agreement
upon the terms and subject to the conditions set forth in this Amendatory Agreement.

NOW THEREFORE in consideration of the mutual premises and covenants

contained herein, the receipt and sufficiency of which are hereby acknowledged, the Parties,

intending to be legally bound, agree as follows:

Section 1.  The term “Station Two Bonds” as used in the Station Two Agreement and

as defined in Recital A of the 1998 Station Two Agreement is amended to read as follows:

“Station Two Bonds” shall mean bonds, if any, authorized and issued by the City
subsequent to the date of this Amendatory Agreement, with the prior written
approval of Big Rivers (and, during the term of the Station Two Agreement,
Station Two Subsidiary), in order to finance any major repairs, renewals or
replacements of Station Two or major additions or improvements thereto;
provided, that the “Station Two Bonds” or “Bonds” shall not be deemed to
include: (a) the City’s Electric Light and Power Refunding Revenue Bonds,
Station Two Series, dated as of March 1, 1973 (which bonds have been paid,
defeased or redeemed prior to the date hereof); or (b) any other bonds or other
evidences of indebtedness issued by or for the City, or otherwise guaranteed or
secured by the City or its assets or properties, including its municipal electric

system, for the purpose of financing or funding the City’s share, or any portion
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thereof, of any costs or expenses associated with the Station Two SCR System or

Station Two.

Section 2. The term “Bond Ordinance” as used in the Station Two Agreement and as

defined in Recital A of the 1998 Station Two Agreement is amended to read as follows:

“Bond Ordinance” shall mean any bond ordinance or any supplements or
amendments to a bond ordinance, adopted by the City subsequent to the date of
the 2005 Amendments to Contracts, authorizing any Station Two Bonds, which
ordinance and each such supplement and amendment shall have received the
written approval of Big Rivers (and, if adopted during the term of the Station Two

Agreement, of Station Two Subsidiary and LEM).

Section 3. The term “Station Two Contracts™ as used in the Station Two Agreement

and as defined in Recital B of the 1998 Station Two Agreement is amended to read as follows:

“Station Two Contracts” shall mean and include (i) the Station Two Contracts as
defined in Recital B to the 1998 Station Two Agreement and as set forth in
Exhibit A to the 1998 Station Two Agreement and (ii) the respective amendments
thereof made by the 2005 Amendments to Contracts. In this connection the 2005
Amendments to Contracts shall be added to Exhibit A to the 1998 Station Two

Agreement.

Section4.  The term “Station Two Agreement” as set forth in Exhibit B to the 1998

Station Two Agreement is amended to read as follows:

Station Two Agreement. “Station Two Agreement” shall mean the 1998 Station

Two Agreement, as amended by the 2005 Amendatory Agreement.

Section 5. The following terms are added to Exhibit B to the 1998 Station Two

Agreement and defined as follows:

“2005 Amendments to Contracts” shall mean the 2005 Amendments to Contracts,
dated as of April 1, 2005, among the City of Henderson, Kentucky, the City of
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Henderson Utility Commission, Big Rivers Electric Corporation, WKE Station
Two, Inc. and LG&E Energy Marketing Inc., as and when all provisions of such

2005 Amendments to Contracts shall become effective in accordance with Section
601 thereof.

“Station Two SCR System” shall have the meaning set forth in the 2005
Amendments to Contracts.

“2005 Amendatory Agreement” shall mean this Amendatory Agreement, dated as
of April 1, 2005, amending the 1998 Station Two Agreement, by and among the
parties to the 1998 Station Two Agreement.

“Outstanding™ as used with respect to any Station Two Bonds, shall have the

same meaning as set forth for such term in the applicable Bond Ordinance.

“Guarantor’s Consent and Acknowledgment” shall mean the Consent and
Acknowledgment, dated as of April 1, 2005, by LG&E Energy LLC, as Guarantor
under the Guarantee Agreement [Station Two Obligations], dated July 15, 1998,
by and among LG&E Energy LLC (as successor by merger with LG&E Energy
Corp.), the City of Henderson and the City of Henderson Utility Commission.

“Big Rivers’ Easement” shall mean the Grant of Rights and of Easements, dated
as of April 1, 2005, between and among Big Rivers, WKEC and the City.

“Big Rivers’ Creditors’ Subordination Agreement” shall mean the Agreement,
dated as of April 1, 2005, among Big Rivers and the United States of America,
acting through the Administrator of the Rural Utilities Service, Ambac Assurance
Corporation, the National Rural Utilities Cooperative Finance Corporation, Credit
Suisse First Boston, acting by and through its New York Branch, US Bank
National Association, as trustee under the Trust Indenture dated as of August 1,
2001, Ambac Credit Products, LI.C, Bluegrass Leasing, Fleet Real Estate, Inc.,
AME Investments, LLC, CoBank, ACB, AME Asset Funding, LLC, the City of
Henderson, Kentucky, the City of Henderson Utility Commission, Western
Kentucky Energy Corp., WKE Station Two, Inc., LG&E Energy Marketing Inc.,
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WKE Corp., and PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3 Statutory
Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust, PBR-1 OP Statutory Trust,
PBR-2 OP Statutory Trust, PBR-3 OP Statutory Trust, FBR-1 OP Statutory Trust
and FBR-2 OP Statutory Trust, in each case, acting through U.S. Bank National
Association (successor to State Street Bank and Trust Company, National

Association), as the same may be amended in accordance with its terms.

Section 6. Section 10.3(f) and (g) of the 1998 Station Two Agreement are amended
as follows:

(a) References in Section 10.3(f) and (g) to “1998 Amendments” are amended to refer to
“2005 Amendments to Contracts™.

(b) The third sentence in Section 10.3(f)(2) is amended to read as follows:

The Parties agree that any funds deposited by Station Two Subsidiary into the Big
Rivers Replacement O&M Fund (exclusive of interest accruing thereon, which
may not be utilized by Henderson) may be used by Henderson and Station Two
Subsidiary only to fund costs and expenses required for the operation and
maintenance of Station Two during the Term, but then, in the case of withdrawals
from that fund by Henderson, only to the extent that (y) Station Two Subsidiary
has failed or refused to directly fund those operating and maintenance expenses in
the ordinary course, or thereafter promptly following a written request to do so by
Henderson, and (z) Henderson has made a corresponding withdrawal from the
Henderson Replacement O&M Fund to fund a portion of that same cost or
expense in proportion to the then effective allocation of Station Two capacity
charges between Henderson and Station Two Subsidiary applicable to such cost
or expense in accordance with Section 6.2 of the Station Two Power Sales

Agreement.

(c) In Section 10.3(g)(2) “$600,000” where it appears in the first sentence thereof is
- amended to read “$1,050,000”.

(d) Section 10.3(g)(3) is amended to read as follows:
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(3) Henderson shall be entitled, from time-to-time, in its discretion, to
submit multiple requests for funds from LEM or Station Two Subsidiary pursuant
to this Section 10.3(g); provided, however, that the following additional
conditions or limitations shall apply to the funding obligations of LEM and
Station Two Subsidiary hereunder for all purposes: (i) the maximum amount of
funds that LEM and Station Two Subsidiary, collectively, shall be obligated to
remit and pay to Henderson under this Section 10.3(g) during any consecutive
twelve (12) month period (for all renewals and replacements, collectively, to be
funded as contemplated in this Section 10.3(g)) shall not exceed the Maximum
Funding Limit, (ii) Henderson may not request funds hereunder in increments of
less than $10,000, (iii) LEM or Station Two Subsidiary (as applicable) shall not
be required to remit or pay funds to Henderson hereunder in excess of that portion
of the cost of the relevant renewal(s) or replacements(s) corresponding with the
Capacity from Station Two then allocated for use by Big Rivers or Station Two
Subsidiary or LEM (as contemplated in Section 3 of the Station Two Power Sales
Agreement and/or this Agreement), except, in the case of a renewal or
replacement the cost of which constitutes SCR Catalyst Acquisition Costs (as
defined in the Station Two Power Sales Agreement), the portion of such cost shall
correspond with the allocation of said SCR Catalyst Acquisition Costs to Station
Two Subsidiary and LEM as provided in Section 6.2 of the Station Two Power
Sales Agreement, (iv) Henderson shall not request funds in excess of its good
faith estimate of Station Two Subsidiary’s and LEM’s allocated share of the cost
of such renewal(s) or replacement(s), and hereby agrees to promptly repay to
LEM or Station Two Subsidiary (as applicable) any amounts funded by them in
excess of their allocated share of the actual cost thereof (which obligation of
Henderson shall be deemed to survive any expiration or termination of this
Agreement), and (v) Henderson must also contemporaneously fund, out of its own
resources, that portion of the cost of such renewal(s) and replacement(s)
corresponding with Henderson’s reserved Capacity from Station Two at that time

(or, in the case of SCR Catalyst Acquisition Costs, corresponding with
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Henderson’s share of such costs as contemplated in Section 6 of the Station Two

i’ower Sales Agreement).

Section 7. A new Section 10.3(h) is added to the 1998 Station Two Agreement to
read as follows:

(h) Notwithstanding anything to the contrary in Section 10.3(a) to (g),
inclusive, of this Station Two Agreement, in the event that Station Two Bonds
(that have been consented to, and the Bond Ordinance for which has been
consented to, by Big Rivers (and, during the term of this Station Two Agreement,
by Station Two Subsidiary and LEM) as contemplated in the Station Two
Contracts or this Station Two Agreement) shall be at any time Outstanding, any
amounts in any Station Two R&R Account or any Station Two O&M Account
under the applicable Bond Ordinance shall be expended and maintained as
provided in such Bond Ordinance and the Station Two Power Sales Agreement.
Nothing contained in this Subsection (h) shall, however, affect the suspension of
Section 19.2 (renumbered as Section 19.1 pursuant to the 2005 Amendments to
Contracts) of the Station Two Power Sales Agreement during the Term of this
Station Two Agreement, nor obligate any LG&E Company to fund the Station
Two R&R Account or any equivalent or replacement account during that Term,
whether pursuant to that Bond Ordinance or otherwise unless such LG&E
Company shall after the date of the 2005 Amendatory Agreement consent to such
funding in writing.

Section 8. Section 10.4 of the 1998 Station Two Agreement is amended to read as
follows:

10.4 Certain Deposits to and Disbursements from Bond Ordinance Funds.

(a) In the event of the issuance of any Station Two Bonds (that have been
consented to as contemplated above) during the term of the Station Two
Agreement, and in the event Big Rivers (and, during the term of the Station Two
Agreement, Station Two Subsidiary and LEM) has approved in writing the

establishment of and funding levels for one or more funds or accounts under the
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relevant Bond Ordinance as contemplated in Section 9.1 of the Station Two
Operating Agreement (as amended by the 2005 Amendments to Contracts),
Station Two Subsidiary agrees to make such approved deposits in such funds or
accounts in the agreed proportion allocated to Big Rivers or Station Two
Subsidiary, as applicable. Any such funding commitments shall be in addition to
and not in substitution for the requirements of Section 10.3(f) and (g) of the
Station Two Agreément. The parties agree that any such approved funds or
accounts shall be maintained as provided for in the relevant provisions of the
Station Two Operating Agreement, the Station Two Power Sales Agreement and
the applicable Bond Ordinance (but only to the extent such provisions have been
so approved by them prior to the issuance of the relevant Station Two Bonds), so
long as any such Station Two Bonds remain Outstanding under the applicable

Bond Ordinance, subject, however, to the provisions of (b) below.

(b) Upon the occurrence of either of the events set forth herein below, the
balances then on deposit in any Station Two R&R Account and any Station Two
O&M Account, respectively, under the applicable Bond Ordinance shall each be
disbursed to Station Two Subsidiary (and LEM) and the City, respectively, in the
same proportion, with respect to each such Account, as the amounts that have
been contributed to such Account, either directly or through payments for
capacity pursuant to the provisions of the Station Two Power Sales Agreement,
by each such party bears to such amounts that have been contributed to such
Account by the other party(s):

@) The defeasance of such Station Two Bonds in accordance
with the applicable Bond Ordinance at a time prior to the expiration or

termination of the Station Two Agreement; or

(i) The expiration or termination of the Station Two
Agreement at a time during which such Station Two Bonds shall remain

Outstanding under the applicable Bond Ordinance.
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Section 9. Section 18 of the 1998 Station Two Agreement is amended by adding the
following:

18.16 Payment of Bonds.  Since the City’s Electric Light and Power
Refunding Revenue Bonds, Station Two Series, dated as of March 1, 1973, have
been paid in accordance with their terms, the two county restriction provided for
in the Internal Revenue Service Letter Ruling, dated January 26, 1971, shall no
longer be applicable with respect to the distribution of Station Two power and
energy generated by Station Two after the date of such Bond payment; and,
accordingly, it is agreed that the provisions of Section 10.6 of the 1998 Station
Two Agreement and any other provisions under the 1998 Station Two Agreement
based on such two county restriction will no longer be applicable or have any
force or effect with respect to the power and energy generated after the date of

payments of such Bonds at Station Two.

18.17 Consents. The Parties consent to the amendments of the
Station Two Power Sales Agreement, the Station Two Operating Agreement and
the Joint Facilities Agreement made by the 2005 Amendments to Contracts and
hereby agree that each such Station Two Contract as used in or referred to in the
Station Two Agreement shall be deemed used or referred to as so amended by the
2005 Amendments to Contracts (but subject to the provisions of the Station Two
Agreement that may limit the applicability of those Station Two Contracts (or any
portions thereof) to any of the Parties).

Section 10. A new Section 19 of the 1998 Station Two Agreement is hereby added
and shall read in its entirety as set forth below. The LG&E Companies, Big Rivers and
Henderson agree that the provisions of Section 19 below shall not be binding upon or inure to the

benefit of Henderson for any purpose.

“19. 2005 Supplemental Provisions.
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19.1 Certain Funding and RVP Commitments and Understandings.
Notwithstanding anything contained in this Agreement or in Section 24.1 of the Participation
Agreement to the contrary, the LG&E Companies and Big Rivers agree that:

(a) Big Rivers shall have no obligation to fund or reimburse any LG&E
Company for any share of the $123,584.00 to be paid or funded by Station Two Subsidiary or
LEM toward the costs of the Station Two SCR System as contemplated in the second sentence of
Section 4.20 of the Station Two Operating Agreement, and no LG&E Company shall be entitled
to receive an LG&E Parties Residual Value Payment on or with respect to that $123,584.00 in
costs to be so paid or funded by Station Two Subsidiary or LEM; and

(b) In the event any collection costs or other costs or expenses that may be
incurred by an LG&E Company (or that may be incurred by Henderson but reimbursed to it by
an LG&E Company) in connection with its or their pursuit of any liquidated damages or other
remedies against one or more bidders, vendors or contractors of the Station Two SCR System (or
any component thereof), as contemplated in Section 4.19 of the Station Two Operating
Agreement (collectively, “Collection Costs”), are capitalized by that LG&E Company in
accordance with this Agreement (as amended by the “2000 Amendments” (as defined in Section
19.3(c))), and in the event that LG&E Company shall thereafter recover from that bidder, vendor
or contractor any such Collection Costs pursuant to (i) a specific award thereof made or ordered
by a court of competent jurisdiction or an arbitrator or arbitration panel, or (ii) an agreement of
that bidder, vendor or contractor to reimburse such Collection Costs, then the LG&E Companies
agree that they shall not be entitled to thereafter receive an LG&E Parties Residual Value

Payment from Big Rivers on account of the capitalized Collection Costs so recovered.

(¢) In the event Station Two Subsidiary or LEM shall actually receive one or
more credits against capacity charges payable by them as contemplated in Subclause (i) of
Section 6.2 of the Station Two Power Sales Agreement, the amounts corresponding with such
credits (to the extent they are not required to be paid by Station Two Subsidiary or LEM to Big
Rivers pursuant to Section 19.4(e) below), but limited to the principal amounts contemplated in

the definition of SCR Amortized Capital Cost per MW that are included in such credit(s), shall
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be deemed to be a recoupment of like amounts of the SCR Capital Costs funded by Station Two
Subsidiéry pursuant to Section 4.20 of the Station Two Operating A greement, and such recouped
SCR Capital Costs shall be deemed to have never been funded or incurred by Staﬁon Two
Subsidiary for Henderson Incremental Capital Costs for the purpose of calculating any LG&E
Parties Residual Value Payment that may thereafter become owing pursuant to Section 10.36 of
this Agreement or Section 24.1 of the Participation Agreement, as applicable.

19.2 Payment for Certain Available Credits.

(a) Station Two Subsidiary hereby agrees with Big Rivers that in the event
Station Two Subsidiary shall utilize any “Allotted Allowances” that may be allocated to it
pursuant to Section 4.17(d) of the Station Two Operating Agreement for any purpose other than
in connection with its use and operation of Station Two or WKEC’s use and operation of one or
more of the Facilities (including, without limitation, the sale, assignment or transfer of such
Allotted Allowances by Station Two Subsidiary to any other Person, other than to WKEC for use
in connection with the Facilities), then Station Two Subsidiary shall pay to Big Rivers for each
such Allotted Allowance an amount in immediately available funds equal to (x) Big Rivers’
Station Two Improvements Sharing Ratio applicable under Section 8.17(e)(1) of this Agreement
on the date on which such Allotted Allowance is allocated to Station Two Subsidiary pursuant to
Section 4.17(d) of the Station Two Operating Agreement, multiplied by (y) the “fair market
value” of such Allotted Allowance as of the date of its use, sale, assignment or transfer by
Station Two Subsidiary. As used in this Section 19, the “fair market value” of a particular
Allotted Allowance as of a date shall mean (i) the price of a comparable NOx allowance or
emission credit or the like allotted under applicable Federal or Kentucky NOx Regulations, based
upon the Cantor-Fitzgerald Monthly Average Price for the month in which the use, sale,
assignment or transfer by Station Two Subsidiary occurs, or, if this index or no comparable
index shall then exist, (ii) the fair market value of that Allotted Allowance as of such date as
determined pursuant to the dispute resolution procedures set forth in Article 15 of the
Participation Agreement. The LG&E Companies and Big Rivers acknowledge that Station Two
Subsidiary, or another LG&E Company, may purchase one or more NOx allowances or emission
credits or the like allotted under applicable Federal or Kentucky NOx Regulations (“NOx

Allowance” or “NOx Allowances”) to perform its obligations under the Station Two Operating

NY1:870455.5 11



Agreement, this Agreement or the Lease. The LG&E Companies and Big Rivers agree that if the
purchase of a NOx Allowance under such circumstances could have been avoided by use of an
Allotted Allowance that Station Two Subsidiary has used, and for which Station Two Subsidiary
has compensated or is obligated to compensate Big Rivers, as contemplated in this Section
19.2(a), then the obligation of Big Rivers to any LG&E Company for the cost of the NOx
Allowance so purchased shall not exceed the average compensation per Allotted Allowance paid

or payable to Big Rivers by Station Two Subsidiary for its use of Allotted Allowances hereunder.

(b) Any payments required to be made to Big Rivers pursuant to this Section
19.2 shall be made by Station Two Subsidiary within thirty (30) days afier the date of the use,
sale, assignment or transfer of the relevant Allotted Allowance by Station Two Subsidiary (or
such later date as the fair market value thereof shall have been determined as contemplated
above). Station Two Subsidiary agrees with Big Rivers to maintain complete and accurate
records regarding any use, sale, assignment or transfer of Allotted Allowances that may give rise
to a payment obligation to Big Rivers hereunder, and agrees to give Big Rivers and its
representatives reasonable access from time-to-time to all such records in order for Big Rivers to
verify the amounts (if any) owing to it hereunder, in each case throughout the Term of this
Agreement and for a period of one (1) year following the expiration or termination of this
Agreement. Station Two Subsidiary further agrees that on or before March 1 of each year during
the Term (and, following the expiration or termination of this Agreement, on or before the March
1 next following the expiration or termination of this Agreement), Station Two Subsidiary will
give Big Rivers a copy (in hard copy and electronic form) of the annual report made by the
Station Two Designated Representative to environmental regulatory authorities regarding the
receipt and disposition of Allotted Allowances for or during the prior calendar year. Station Two
Subsidiary will cause that report to include information that Big Rivers may reasonably request
(to the extent the report will comply with applicable Federal and Kentucky NOx Regulations),
including Allotted Allowance balances on hand at the beginning and at the end of that period,
and a summary of receipts and dispositions of Allotted Allowances during that period, in each
case to the extent that reasonable request is delivered by Big Rivers to Station Two Subsidiary
sufficiently in advance of the filing date for the compilation and incorporation of the requested

information into the report. If reasonably requested by Big Rivers, Station Two Subsidiary will
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provide Big Rivers a summary of that report which enables Big Rivers to extract the information

it requests.

(¢) Nothing contained in this Section 19.2 shall restrict the ability of Station
Two Subsidiary to use or apply the Allotted Allowances allocated to it pursuant to Section
4.17(d) of the Station Two Operating Agreement in any manner allowed by that Section 4.17(d);
provided, that Station Two Subsidiary agrees with Big Rivers that it shall not attempt to utilize
any Allotted Allowances allocated to it pursuant to Section 4.17(d) of the Station Two Operating
Agreement for any purpose other than in connection with its or WKEC’s use and operation of
Station Two or the Facilities, respectively, unless Station Two Subsidiary shall believe in good
faith that such Allotted Allowances are not required, and will not be required, for compliance by
Station Two or the Facilities with applicable Federal and Kentucky NOx Regulations for periods
through the NOx Season for the year in which this Agreement expires or, in the event Station
Two Subsidiary knows or should reasonably know that this Agreement will be terminated early,
for the year in which Station Two Subsidiary reasonably believes that this Agreement will be
terminated. Station Two Subsidiary further agrees with Big Rivers that it will exercise good
faith, consistent with Prudent Utility Practice, to attempt to obtain and, if obtained, to keep on
hand sufficient NOx Allowances to satisfy the NOx emissions compliance requirements for
Station Two under then applicable Federal and Kentucky NOx Regulations for the year in which
this Agreement expires or, in the event Station Two Subsidiary knows or should reasonably
know that this Agreement will be terminated early, for the year in which Station Two Subsidiary
reasonably believes that this Agreement will be terminated; provided, that Station Two
Subsidiary shall not be required to attempt to acquire NOx Allowances in order to fulfill the
foregoing commitment in advance of the year in which this Agreement is scheduled to expire or
in which Station Two Subsidiary reasonably believes this Agreement will be terminated unless
Station Two Subsidiary believes in good faith that NOx Allowances sufficient for that purpose
will not be obtainable for any price during that year. Station Two Subsidiary’s right to receive
any additional Allotted Allowances, and its right to utilize any Allotted Allowances previously
allocated to it for any purpose other than to ensure compliance by the Facilities with applicable
Federal and Kentucky NOx Regulations for or during NOx Seasons (or portions thereof) during

the Term of this Agreement, shall each cease upon the expiration or termination of this
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Agreement. Upon the expiration or termination of this Agreement, Station Two Subsidiary will
(and/or as applicable agrees to cause WKEC to) assign to Big Rivers, and Big Rivers agrees to
accept and, where required by this Agreement, purchase from Station Two Subsidiary (or, as
applicable, WKEC) and will thereafter be entitled to the immediate, full and exclusive use,
enjoyment and benefit of (free of all Liens arising prior to such entitlement), all Allotted
Allowances and all other NOx Allowances that may theretofore have been allocated to or
acquired by Station Two Subsidiary for use in connection with its use and operation of Station
Two, in each case to the extent (but only to the extent) such Allotted Allowances or other NOx
Allowances are then held by or under the control of Station Two Subsidiary or WKEC (that is,
such Allotted Allowances or other NOx Allowances have not been contractually sold, assigned
or conveyed to any person or entity, whether or not title to the same shall have vested with such
other person or entity and whether or not control over the same shall have been relinquished by
the Station Two Designated Representative or the Facilities Designated Representative) and have
not been committed under applicable Federal and Kentucky NOx Regulations to ensure
compliance by Station Two or the Facilities with those regulations during the Term hereof. Big
Rivers will pay Station Two Subsidiary (or, as applicable, WKEC) a purchase price for each
such Allotted Allowance or other NOx Allowance in accordance with the terms of this Section
19.2, except that Big Rivers will not be required to pay Station Two Subsidiary for those Allotted
Allowances and other NOx Allowances that will be used by Big Rivers solely in connection with
causing compliance by Station Two or the Facilities with applicable Federal and Kentucky NOx
Regulations during the Term (where the need to so utilize those Allotted Allowances or NOx
Allowances was not created by a sale or assignment by Big Rivers of other NOx Allowances
specifically allotted to a Facility for NOx Seasons (or portions thereof) during the Term). The
purchase price for each Allotted Allowance or other NOx Allowance to be paid by Big Rivers
hereunder will be the fair market value (determined in the manner set forth in Section 19.2(a)
above) of such Allotted Allowance or other NOx Allowance as of the date of expiration or
termination of this Agreement; provided, that Big Rivers shall receive a credit against that
purchase price (in the case of other NOx Allowances theretofore acquired by Station Two
Subsidiary for use in connection with Station Two as contemplated above, only in the event Big
Rivers shall have paid to Station Two Subsidiary Big Rivers’ Henderson Incremental

Environmental O&M Share of the costs to so acquire those NOx Allowances) in an amount
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equal to that fair market value multiplied by Big Rivers’ Henderson Incremental Environmental
0&M Share in effect on the date on which that Allotted Allowance was first allotted to Station
Two or that other NOx Allowance was first acquired by Station Two Subsidiary. Big Rivers
agrees to use all such purchased Allotted Allowances and other NOx Allowances solely in
connection with ensuring the compliance by Station Two or the Facilities with applicable Federal
and Kentucky NOx Regulations for periods during the Term, prior to using those allowances for
any other purpose. Within ten (10) days after the date of the expiration or termination of this
Agreement, authorized representatives of Station Two Subsidiary and Big Rivers shall meet and
attempt to agree upon the applicable purchase price amounts that are payable by Big Rivers to
Station Two Subsidiary and/or WKEC for those Allotted Allowances and/or other NOx
Allowances. The relevant purchase price amounts shall be paid by Big Rivers to Station Two
Subsidiary or WKEC, as applicable, within five (5) business days following the date on which
those Parties shall agree on such amounts or on such later date as those amounts shall be
determined by resort to the procedures set forth in Article 15 of the Participation Agreement.
The obligations of Station Two Subsidiary and Big Rivers set forth in this Section 19.2 shall

survive the expiration or termination of this Agreement.

19.3 Approval of Station Two SCR System.

(a) For all purposes under this Agreement and the Station Two Contracts,
Big Rivers and the LG&E Companies approve the acquisition, construction, installation, start-up,
testing, use, operation, maintenance, repair and upkeep by Henderson or Station Two Subsidiary
(as applicable) of the Station Two SCR System at, on and in connection with the operation of
Station Two, as contemplated in the 2005 Amendments to Contracts and the “Interim Funding
Agreement” (as defined in Section 19.4(a) below), but only to the extent such activities are
undertaken and such facilities are constructed and installed in all material respects in compliénce
with the designs, specifications and configurations provided for in the 2005 Amendments to
Contracts and/or in the “SCR Contract” contemplated therein (collectively, the “Approved
Specifications™). Big Rivers and the LG&E Companies also acknowledge that they have
reviewed and approved the proposed budgets for all expenditures associated with the initial
acquisition, construction, installation, start-up and testing of the Station Two SCR System, and

agree that such budgets shall constitute a part of the approved Operating Budgets for Station
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Two for all periods during which the acquisition, construction, installation, start-up and/or
testing of the Station Two SCR System is or will be ongoing. The foregoing approvals by Big
Rivers and the LG&E Companies and the execution of the 2005 Amendatory Agreement by Big
Rivers and the LG&E Companies, shall constitute (or dispense with) the approval of the Station
Two SCR System (and the Approved Specifications and associated portions of the Operating
Budgets) by the members of the Operating Committee. The foregoing approvals by Big Rivers
and the LG&E Companies.and the execution of the 2005 Amendatory Agreement by Big Rivers
and the LG&E Companies shall also constitute a ratification of any and all actions heretofore
taken by any LG&E Company in connection with the Station Two SCR System consistent with
the Approved Specifications and those approved budgets. The approvals of Big Rivers set forth
above shall not be deemed (i) to be an approval by Big Rivers (or by its Operating Committee
representatives) of any material changes in the Approved Specifications, it being understood and
agreed that the approval requirements (if any) for such changes shall be as set forth in Subsection
(b) below, or (ii) to be a waiver by Big Rivers of any rights under the 2005 Amendments to

Contracts, to review and approve proposed material changes in the plans, specifications or

contracts for the Station Two SCR System.

(b) The LG&E Companies and Big Rivers acknowledge that Big Rivers’
approval of the Station Two SCR System has been granted on the basis that the Station Two
SCR System, as constructed and installed, is consistent in all material respects with the
Approved Specifications. For this reason, Station Two Subsidiary agrees with Big Rivers that it
shall not approve any material changes in, or any material additions to, the Approved
Specifications (and will not approve any corresponding amendments to the SCR Contract or any
other material vendor contracts relating to the Station Two SCR System), whether initiated by an
LG&E Company or requested by Henderson, in each case without the prior written consent of
Big Rivers, which consent shall not be unreasonably withheld, conditioned or delayed. By way
of example and not limitation, the LG&E Companies acknowledge that it would be reasonable
for Big Rivers to withhold its consent to the approval by Station Two Subsidiary of any change
in the Approved Specifications to the extent that change would or could reasonably be expected
to materially adversely affect the condition, operation or useful life of Station Two (including the

Station Two SCR System).
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(c) Big Rivers hereby acknowledges that the LG&E Companies have
satisﬁe& any requirement that they provide Big Rivers with a business case for the Station Two
SCR System (or the associated SCR Capital Costs) pursuant to Sections I.A. and L.C. of the letter
amendments among the LG&E Companies and Big Rivers dated as of April 18, 2000 (the “2000
Amendments”). Big Rivers further acknowledges that the LG&E Companies’ current list of
“units of property”, as contemplated in Section L.A., of the 2000 Amendments, shall include the
various components of the Station Two SCR System, notwithstanding that such facilities may
not be individually identified on the current written or electronic form of that list. During
construction, Station Two Subsidiary has provided a monthly WKE capital projects in progress
report to Big Rivers for the Station Two SCR System in the same manner as provided by Station
Two Subsidiary for other Station Two Improvements. Upon the completion of the construction,
installation, start-up and testing of the Station Two SCR System (and within a reasonable time,
not to exceed 60 days following the delivery of the relevant information by Henderson to Station
Two Subsidiary), Station Two Subsidiary will supply to Big Rivers a preliminary list of property
units with associated individual costs totaling the unitized cost of the Station Two SCR System.
Additionally, as with all Station Two Improvements, subsequent additions, deletions and

dispositions of property units will be provided to Big Rivers.
19.4 SCR Capital Costs.

(a) Big Rivers and the LG&E Companies acknowledge and agree that all
installed costs and other costs and expenses for Station Two Improvements associated with the
Station Two SCR System, including without limitation, those associated with the design,
engineering, procurement, construction, installation and operation of, and all renewals and
replacements for, the Station Two SCR System, or associated with any required modifications or
improvements to the other Station Two Assets in order to accommodate the Station Two SCR
System (including without limitation, all “SCR Capital Costs™ and the SCR Capital Overcontrol
Amount contemplated in the 2005 Amendments to Contracts or funded by any LG&E Company
pursuant to the Agreement for Interim Funding Station Two SCR System dated May 7, 2002, as
amended by the First Amendment to Agreement for Interim Funding Station Two SCR System
dated as of April 1, 2005 (the “Interim Funding Agreement”) among Henderson and the LG&E
Companies), but excluding the $123,584.00 in costs contemplated in Section 19.1(a), whether
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funded by Big Rivers or by any LG&E Company, shall constitute Henderson Incremental Capital
Costs for all purposes under this Agreement and the Participation Agreement. No portion or
component of the Station Two SCR System (nor any modifications or improvements to the other
Station Two Assets required by reason of the installation of the Station Two SCR System) shall
constitute an “Enhancement”, a “Major Capital Improvement” or a “‘Reduction Asset” (each as
defined in the Station Two Agreement, the Participation Agreement, the Lease and/or the 2000
Amendments). Station Two Subsidiary agrees to forward to Big Rivers a copy of each invoice
that Station Two Subsidiary receives from Henderson pursuant to Section 4.20(c) of the Station
Two Operating Agreement, with respect to Station Two Subsidiary’s “SCR Capital Cost Share”
of the “SCR Capital Costs” and the SCR Capital Overcontrol Amount, together with such other
information regarding the amounts on each invoice as Station Two Subsidiary may request from
Henderson as contemplated in that Section. Station Two Subsidiary further agrees to request
from Henderson such additional information regarding those anticipated expenditures as Big
Rivers may reasonably request from time-to-time, and to deliver originals or copies of all such

requested information to Big Rivers promptly after its receipt from Henderson.

(b) Within five (5) business days after its receipt of each invoice as
contemplated in (a) above, and notwithstanding anything contained in Section 9.10 of this
Agreement to the contrary, Big Rivers shall deliver to Station Two Subsidiary in immediately
available funds an amount equal to Big Rivers’ relevant Station Two Improvements Sharing
Ratio multiplied by (i) the amount set forth in Henderson’s invoice as being Station Two
Subsidiary’s SCR Capital Cost Share of the SCR Capital Costs and (ii) the SCR Capital
Overcontrol Amount. Station Two Subsidiary agrees to fund the “SCR Account” as
contemplated in Section 4.20 of the Station Two Operating Agreement.

(¢) To the extent an LG&E Company or Big Rivers has funded a share of
SCR Capital Costs prior to the effective date of all provisions of this Agreement that is greater
than or less than the share of such costs required to be funded by that Party in accordance with
the Station Two Agreement (including without limitation, any SCR Capital Costs funded by
WKE or LEM pursuant to the Interim Funding Agreement or funded by Big Rivers at the request
of WKE), that Party agrees to promptly (but not more than thirty (30) days following the

effectiveness of all provisions of this Agreement) reimburse the other relevant Party or Parties
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(in the case of an under funding) or the other relevant Party or Parties agree to promptly (but not
more than thirty (30) days following the effectiveness of all provisions of this Agreement)
reimburse that Party (in the case of an over funding) the amount necessary to reflect the
respective funding obligations of the relevant LG&E Companies and Big Rivers for SCR Capital
Costs under the Station Two Agreement, without set-off, deduction or counterclaim. As used in
the Interim Funding A greement, references to the 2002 Amendments to Contracts shall mean the
2005 Amendments to Contracts as defined in this Agreement, and references to the Amendatory
Station Two Agreement shall mean this Amendatory Agreement.

(d) In the event the actual obligations associated with a particular aspect or
component of the Station Two SCR System require expenditures by Station Two Subsidiary of
SCR Capital Costs in excess of the amounts required to be deposited by Station Two Subsidiary
into the SCR Account (as contemplated in the last sentence of Section 4.20(c) of the Station Two
Operating Agreement) or, prior to the effectiveness of the 2005 Amendments to Contracts, into
the “SCR Account” (as contemplated in the Interim Funding Agreement), Big Rivers agrees to
pay to Station Two Subsidiary an amount equal to Big Rivers’ relevant Station Two
Improvements Sharing Ratio multiplied by the amount of the deficiency in the SCR Account to
be funded by Station Two Subsidiary as contemplated in Section 4.20(c) of the Station Two
Operating Agreement, within five (5) business days following the written demand of Station
Two Subsidiary for such payment. Station Two Subsidiary agrees that in the event Henderson
shall release from the SCR Account and return to Station Two Subsidiary any SCR Capital Costé
funded by Big Rivers, whether as contemplated in Section 4.20(d) of the Station Two Operating
Agreement or by reason of an agreed reduction in the anticipated costs of the Station Two SCR
System or relevant component(s) thereof, Station Two Subsidiary shall return such released
funds to Big Rivers within five (5) business days after Station Two Subsidiary has received such

released funds.

(¢) Big Rivers and the LG&E Companies agree that SCR Capital Overcontrol
Amount and SCR Amortized Capital Costs Per MW for which Station Two Subsidiary is
obligated under the Station Two Contracts (or under the Interim Funding Agreement) shall
constitute Henderson Incremental Capital Costs for all purposes under this Agreement and

Section 24.1 of the Participation Agreement. Big Rivers hereby acknowledges that Station Two
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Subsidiary shall be entitled to include in the relevant annual Capital Budget(s) for Station Two
amounts reflecting Station Two Subsidiary’s good faith estimates of the SCR Capital
Overcontrol Amount and/or SCR Amortized Capital Costs Per MW (if any) that will become due
by Station Two Subsidiary or LEM to Henderson during the relevant years. Big Rivers hereby
agrees to fund twenty percent (20%) of the SCR Capital Overcontrol Amount and all SCR
Amortized Capital Costs Per MW (if any) that Station Two Subsidiary may be obligated to pay
to Henderson pursuant to the Station Two Power Sales Agreement (or the Interim Funding
Agreement), through deposits by Big Rivers of such amounts into the Station Two Improvements
Account as contemplated in Section 9.10(c) of this Agreement.

(f) In the event Station Two Subsidiary or LEM shall receive any credit(s)
from Henderson as contemplated in Section 6.2(i) of the Station Two Power Sales Agreement (or
in Section 3 of the Interim Funding Agreement), that LG&E Company shall thereafter pay to Big

Rivers within five business days an amount equal to twenty percent (20%) of the dollar amount

of such credit(s).

(g) The payments by Big Rivers of SCR Capital Costs and the SCR Capital
Overcontrol Amount pursuant to this Section 19.4 shall be in lieu of any payments into the
Station Two Improvements Account by Big Rivers that would otherwise be required for such
Station Two Improvements pursuant to Section 9.10 of this Agreement. The provisions of this
Section 19.4 shall survive any expiration or termination of this Agreement with respect to any

Big Rivers payments accruing hereunder prior to such expiration or termination.

19.5 SCR O&M Costs. Big Rivers and the LG&E Companies acknowledge and
agree that all operating and maintenance costs and expenses associated with the use, operation,
maintenance, repair and/or upkeep of the Station Two SCR System (other than costs and
expenses associated with ammonia required for the initial start-up and testing of the Station Two
SCR System, which shall be SCR Capital Costs) (i) will be budgeted for as provided for in the
Annual O&M Budget, and (ii) shall constitute Henderson Incremental Environmental O&M
costs, and shall be shared and funded by Station Two Subsidiary and Big Rivers as contemplated
in Section 9.9 of this Agreement. Such Henderson Incremental Environmental O&M costs shall

include, without limitation: (a) budgeted for “SCR Ammonia Costs” to be funded by Station
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Two Subsidiary as contemplated in the 2005 Amendments to Contracts (or in the Interim
Fundin‘g' Agreement); and (b) the costs of the operation, maintenance and/or disposal of an
installed “Catalyst Layer” (as defined in the 2005 Amendments to Contracts) and, except as
otherwise provided in Section TV(D) of Exhibit E to the Power Sales Contract (as added by the
2005 Amendments to Contracts and attached thereto), of a “Catalyst Dispute Resolution
Procedure” (as defined in that Exhibit E), in each case that may be incurred by an LG&E
Company during the term of the Station Two Agreement but are excluded from the “SCR
Catalyst Acquisition Costs” contemplated in the 2005 Amendments to Contracts.
Notwithstanding the foregoing, the LG&E Companies and Big Rivers agree that Big Rivers shall
not be responsible for any portion of the operating and maintenance costs and expenses
associated with the use, operation, maintenance, repair and/or upkeep of the Station Two SCR
System during the Term to the extent (but only to the extent) such costs and expenses would not
have been incurred but for Station Two Subsidiary’s use (but not the City’s use) of fuel other
than or in addition to coal at Station Two, it being understood that such costs and expenses shall
be excluded from the allocation of Henderson Incremental Environmental O&M costs and

expenses to Big Rivers under Section 9.9 of this Agreement.

19.6 Responsibility for Certain Property. Contemporaneous with all the provisions
of the 2005 Amendatory Agreement becoming fully effective, the relevant LG&E Companies
and Big Rivers executed and delivered the Big Rivers’ Easement and the Big Rivers’ Creditors’
Subordination Agreement. The LG&E Companies and Big Rivers acknowledge and agree with
one another that, notwithstanding anything contained in the Lease or in any other Operative
Document to the contrary, the rights and easements granted by Big Rivers and WKEC in the Big
Rivers’ Easement shall no longer constitute a portion of the “Tangible Assets” being leased by
WKEC pursuant to the Lease, and WKEC shall have no right or obligation to use, operate,
maintain or repair such portions or components of the Station Two SCR System situated on any
of the real property which is the subject of the Big Rivers’ Easement, nor any obligation for the
consequences of the use, operation, maintenance or repair of the Station Two SCR System, it
being understood and agreed that such facilities, rights in real property and improvements shall
constitute a portion of the Station Two Assets for all purposes under the Station Two Agreement

and the Station Two Operating Agreement (subject to Big Rivers’ fee simple ownership interests
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in the real property and the pre-existing improvements, and subject to the easements in favor of
Henderson contemplated in Section 3.3 of the Station Two Operating Agreement). No LG&E
Company shall have any obligation to remove any portion(s) of the Station Two SCR System so
constructed on or across, or so utilizing any of the real property or improvements owned by Big
Rivers, or any obligation under the Lease or otherwise to restore such real property or
improvements of Big Rivers to its original condition prior to the construction or installation of
the Station Two SCR Systém, whether during the Term or upon the expiration or termination of
the Lease or the Station Two Agreement. Nothing in this Section 19.6 alters in any respect the

obligations of any LG&E Company under any other Section of this Agreement.

19.7 Exemption from Certain Commitments. The LG&E Companies and Big
Rivers agree that Station Two Subsidiary is relieved of its obligations, pursuant to Section
9.10(d) of this Agreement: (a) to notify the Operating Committee of anticipated departures from
the budget(s) for SCR Capital Costs; (b) to operate within 90 percent to 110 percent of the total
approved budget for such SCR Capital Costs; and (c) to alone fund SCR Capital Costs in excess
of 110 percent of the total approved budget for SCR Capital Costs as contemplated in the fourth

sentence of Section 9.10(d).

19.8 Letter Agreement. The LG&E Companies and Big Rivers agree that nothing
in the 2005 Amendatory Agreement or the 2005 Amendments to Contracts alters in any respect
the rights and obligations of Big Rivers and WKEC under the letter agreement dated February
19, 2002, attached hereto as Appendix A.

19.9 SCR Catalyst Acquisition Costs. The LG&E Companies and Big Rivers agree
that the SCR Capital Costs to be jointly funded by Station Two Subsidiary and Big Rivers as
contemplated in Section 19.4, and which shall constitute Henderson Incremental Capital Costs,
shall include (without limitation) the costs and expenses associated with the procurement and
installation of all catalyst to be included in or to become a part of the Station Two SCR System
upon its initial start-up, testing and commercial operation as contemplated in the 2005
Amendments to Contracts, the Interim Funding Agreement and/or the SCR Contract (the “Initial
Catalyst”). The LG&E Companies and Big Rivers further agree that any and all “SCR Catalyst
Acquisition Costs” (as defined in the 2005 Amendments to Contracts and the Interim Funding

NY1:870455.5 22



Agreerr%é;nt—-‘ which expressly excludes the Initial Catalyst) associated with catalyst that may be
installed following the initial commercial operation of the Station Two SCR System in
accordance with the Station Two Contracts, the Interim Funding Agreement and this Agreement
will also constitute Henderson Incremental Capital Costs under this Agreement and the
Participation Agreement. However, the LG&E Companies hereby agree that, notwithstanding
any provisions of this Agreement (as amended by the 2000 Amendments) that may ascribe to a
particular layer or row of Initial Catalyst, or to a particular layer or row of catalyst associated
with SCR Catalyst Acquisition Costs, a useful life of 23.5 years for purposes of Section 10.36 of
this Agreement and Section 24.1 of the Participation Agreement (that is, for purposes of
determining the amount of any LG&E Parties’ Residual Value Payment that may hereafter be
owing with respect to such costs), as of the date during the Term when that layer or row of Initial
Catalyst or other catalyst is removed from service from the Station Two SCR System by Station
Two Subsidiary, the Henderson Incremental Capital Costs associated with the procurement and
installation of that layer or row of Initial Catalyst or other catalyst shall be eliminated from any
future determination of the amount of any LG&E Parties’ Residual Value Payment that may

become so owing.

Section 11.  Big Rivers acknowledges for the benefit of the LG&E Companies that any
permitted assignment, transfer, mortgage, grant of security interest or the like made by Big
Rivers of or involving any Station Two Contract or the Station Two Agreement or any rights or
interests of Big Rivers therein shall remain conditioned on the relevant assignee, transferee,
mortgagee or secured party becoming a party to and bound by the Third Amended and Restated
Subordination, Nondisturbance, Attornment and Intercreditor Agreement, dated August 1, 2001,
among Big Rivers, the LG&E Companies and certain other creditors of Big Rivers, as amended
and as the same may hereafter be amended in accordance with its terms, and shall otherwise
remain subject to the provisions of the “Operative Documents” (as defined in the Participation

Agreement).
Section 12.  The Parties agree that:
(a) Each Party shall use its commercially reasonable efforts to cooperate with the

other Parties to obtain all governmental regulatory approvals and any creditors’ consents and
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approvals required for the Parties’ respective execution, delivery and performance of this 2005
Amendatory Agreement, the 2005 Amendments to Contracts, the Guarantor’s Consent and
Acknowledgment, the Big Rivers’ Creditors’ Subordination Agreement and the Big Rivers’
Easement, and each Party shall otherwise use its commercially reasonable efforts to satisfy for its
part the conditions of the effectiveness of all provisions of this 2005 Amendatory Agreement

applicable to it or for which it is responsible as set forth in subsection (b) of this Section 12.

() Upon the execution and delivery of this 2005 Amendatory Agreement by the
Parties this Section 12 shall become effective and, notwithstanding anything to the contrary set
forth elsewhere herein, all other provisions of this 2005 Amendatory Agreement shall become
effective only upon the date (based as to clauses (i), (ii) and (iii) below on certifications by the

Parties as set forth in clause (iv) below) of the last of the following to occur:

@) the Parties shall have received all regulatory and other approvals, consents
and authorizations required or necessary for (A) the effectiveness of all provisions of this 2005
Amendatory Agreement with respect to all Parties hereto and the performance by such Parties of
their respective duties and obligations hereunder, and for all the provisions of this 2005
Amendatory Agreement to become the legal obligation of all such Parties, (B) the effectiveness
of the 2005 Amendments to Contracts as to all parties thereto, for the performance by such
parties of their respective duties and obligations thereunder, and for all the provisions of the 2005
Amendments to Contracts to become the legal and binding obligation of all such parties; (C) the
execution and delivery by all relevant parties of the Big Rivers’ Easement and the Big Rivers’
Creditors Subordination Agreement, and the performance by such parties of their respective
duties and obligations thereunder, and for the Big Rivers Easement and the Big Rivers Creditors’
Subordination Agreement to become the legal obligation of all such parties, including in the case
of subclauses (A) through (C) above, without limitation, any approvals, consents or
authorizations that may be required from the Kentucky Public Service Commission, the Rural
Utilities Service or any other creditor of Big Rivers that may hold one or more security interests
in Big Rivers’ interests in the Agreements or the real property that is the subject of the Big

Rivers’ Easement;
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(if)  the 2005 Amendments to Contracts, the Big Rivers Easement and the Big
Rivers’ Creditors’ Subordination Agreement shall have been executed and delivered by the
respective parties thereto and all the provisions thereof shall, either before or contemporaneous

with all provisions of this 2005 Amendatory Agreement, have become effective and binding on

such parties; and

(ili) LG&E Energy LLC shall have executed and delivered the Guarantor’s
Consent and Acknowledgement and received all regulatory and other approvals, consents and

authorizations therefor.

(iv)  Each Party shall have furnished to the other Parties a written certificate to
the effect that for its part each of the conditions set forth in clauses (i), (ii) and (iii) above has

been satisfied.

(v)  The Parties shall have delivered each to the other, such opinions of
counsel and other documentation in customary form and substance relating to this 2005
Amendatory Agreement and the other agreements referred to in this subsection (b) reasonably
evidencing the due authorization, execution and delivery thereof the binding effect and
enforceability thereof, the receipt of all required regulatory, creditor and other approvals thereof

and consents thereto and such other matters as reasonably requested by any Party.

(c) In the event that all the provisions of this 2005 Amendatory Agreement shall not
become fully effective as to all Parties in accordance with subsection (b) of this Section 12 on or
prior to April 30, 2006 (or such later date as shall be agreed to by the Parties), this 2005
Amendatory Agreement shall forthwith terminate and shall no longer have any force or effect
(except for a Party’s obligations with respect to its payments accruing or its breach or default

occurring hereunder prior to such termination, which obligations will survive such termination).

(d)  Notwithstanding anything to the contrary set forth elsewhere in this 2005
Amendatory Agreement, upon the effectiveness of all the provisions of this 2005 Amendatory
Agreement as contemplated above, this 2005 Amendatory Agreement shall be deemed to have

retroactive effectiveness to June 1, 2004, as among the Parties hereto.
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(e) In the event, prior to the effectiveness of all provisions of this 2005 Amendatory
Agreement, the 1998 Station Two Agreement shall expire or be terminated for any reason, or in
the event, following the effectiveness of all provisions of this 2005 Amendatory Agreement, the
Station Two Agreement shall expire or be terminated for any reason, this 2005 Amendatory
Agreement shall forthwith terminate and shall no longer have any force or effect (except for a
Party’s obligations with respect to its payments accruing or breach or default occurring
hereunder prior to such termination, which obligations will survive such termination).

® Big Rivers and Station Two Subsidiary hereby agree that (i) the budget for SCR
Capital Costs referred to in Subsection 10(a) of the First Amendment to Agreement for Interim
Funding Station Two SCR System, dated as of April 1, 2005, among Henderson, Station Two
Subsidiary, WKEC, LEM and WKE Corp. (the “First Amendment”), and (ii) the supplement to
the Operating Budget for Station Two referred to in Subsection 10(b) of the First Amendment,
are hereby approved for all purposes under the Operative Documents. The Parties hereby agree

to dispense with the prior review and approval of such supplement to the Operating Budget by

the Operating Committee as contemplated in Section 9.8 of the Station Two Agreement.

Section 13. Except as amended by this 2005 Amendatory Agreement, the 1998 Station

Two Agreement shall remain in full force and effect.
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IN WITNESS WHEREOF, the Parties have entered into this 2005 Amendatory Agreement

in multiple counterparts as of the date first written above.

ATTEST:

g 7,
14 City/Clerk _ N
\ Title: v\ U&aﬁ’\/
(City Seal)
ATTEST: CrTY OF HENDERSON UTILITY COMMISSION

[MALSK‘}QM By: _ () L,Q,OA«J ’L SZQWW
Seetkary =) Title: Q/Q\ A~

Bi1G RIVERS EIBCTRIC L ORPORATION

By:

I 4
Title: Presi s{emi?L

WKE STATION TWO INC.

oAl Aok

|}

l
Title: Vice Pre«syzée%’

LG&E ENERGY MARKETING INC.

by, A
| Title: Pi‘e;lw
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WESTERN KENTUCKY ENERGY CORP.

+felh ful

Title: 3} i g _ Eﬁg_,zl zém 2"

WKE CORPp.
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APPENDIX A

Febroary 12, 2002

Mr, Dovic Spainhoward
Rig Rivers Electric Ccvrpnraucn

40) Third Syrest Ninrern Kooy Uinsty G
Henderson, XY 42420 say 2. Mabs Sarvet )
El-{c--ltﬂm:.. i “:g\'wsu e
" RE: WKE Revised NOx Plag Approval ~ Revision 1 27 Bad 4000 ’
. 20 BacEig AT
Dzar David, '

Pleage find attached, your Jettey dated November 29, 2001 concerning the NOx Plan. We wish 1o
proceed with Model 8A as discussed in the December 200) Operation Comrnittes meeting.
During that meeting, WKE commirted 1o providing a resiaternent of the last complete paragraph
ot page two of the referenced letter. The intent of this discussion and egreement is o protect
Big Rivers from peying for two sepearate technalogies in the event the iechnology identified es
Mode] BA does not peronm as intended. 1 weuld ilke o offer the following paragraph 25 &
methodology to protect Big Rivers,

Western Kentucky Ensrgy wishes to proceed with Modsl 8A and agrees that it would hold Big
Rivers harmless for any additione] capital or O&M costs beyond those thet it would have been
lieble for ss deserdbed by the technology and seope of work of Mode! 5B should Model 5B hava
becn chosen 25 the SIP Call complianee stratepy. These limits are shown in the modet es
budgeied costs, but the lxnits shall extend 1o astua) costs, In the event that model 5B is re-
esteblished as the compliance swrategy, this agresment excludes any costs associated with
inflationary increases or cost increases associated with scmual work perforied o implement
modal 5B verses the budpeted smount for model 5B.

If the foregoing is consistent with your wnderstanding, please sign and remum a copy of this
Letter Agreernent. Thank you,

Sincerely, . o

,f//a/ﬁ

Robert F. Toemne
Contract Manager

ACKNOWLEDGED AND AGREED TO:
BiG RIVERS ELECTRIC Coxpc‘swrmw ,

Byn&%—xﬂ%ﬁ&‘ﬂlp-—-vj L
” Marme: ﬁ?mgg’i ",?}vc.-/q-,g/mmmr.n{




BRI

Y %7@1‘8 201 Third Street
P.0. Box 24

() Electric Corporation

Henderson, KY 424190024
2708272561

Ww.bi.gtivcrs.com

November 29, 2001

Mr. Rob Toerne

. Contract Manager
Western Kentucky Energy Corp.
145 N. Main St., PO Box 1518
Henderson, KY  42419-1518

RE: WKE Proposed, Revised NOx Plan
Dear Rob:

Big Rivers Electric, with the assistance of our consultants, has reviewed Westemn
Kentucky Energy Corporation’s (WKE) latest Compliance Plan for reduction of nitrogen
oxide (NO,) emissions from Big Rivers Electric Corporation’s and Henderson Municipal
Power and Light’s (HMP&L) generating units. This plan was presented at s joint
meeting with WKE, Big Rivers, HMP&L., Stanley Consultants, Inc. (SCI), and Burns and
McDonnel} representatives on August 17, 2001.

NO, ernissions must be reduced from 14,000 tons currently to 4,571 tons from the BREC
and HMP&L units during the May to September ozone season beginning in May 2004.
WKE developed a series of models to analyze the economics of various NOy compliance
plans.

Model 5A was the base compliance plan proposed by WKE in April 2001, This plan
included five SCR systems on the following units: Wilson Unit 1, Green Units 1 and 2,
and HMP&L Station 2 Units 1 and 2. Thie model, with current cost estimates (called
“SB™\, is projected by WKE to riow be in the neighborhood of $170 & miltan, (The costs
for SCRs under WKE’s alliance agreement with Babcock Borsig Power (BBP) have
increased substantially in the last 8-9 months.)

Seasonal NO, emissions were projected to be 4,488 tons per year under model 5B, thus
meeting the USEPA’s SIP Call regulations with an excess of only 83 allowances,

WXE has recently proposed implementing model 8A. for reducing NO, emissions. This

plan would réduce the total number of SCR systems required from five to three as
compared to Model 5B.

A Touchstone Energy® Cooperative ﬂh
———
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Advanced overfire air and staged combustion systems would be installed on Coleman

Units 1, 2, and 3 and Green Units | and 2, in licu of Green SCRs, under the new plan,

The HMP &L and Wilson units would continue to receive SCR systems. The Coleman
units (3), Green units (2), and the Wilson unit would all still receive controls upgrades
including distributed contro] systems (DCS) and neural networks,

Reid Unit 1 and the Reid combustion turbine conversion to natural gas is unchanged from
model 5B to model 8A.

Seasonal NO, emissions are projected to be 4,534 tons per year under plan 8A, thus
meeting regulatory requirements for NO, reduction by only 37 allowances.

The pew complignee vlan (model 84) is the least cost plan developed by WKE at a
projected cost of $143 6 mﬂhnn The projected annual O&M costs for mode] 8A are also
over $1 million less than model 5B. (For additional details, refer to the spreadsheets for
models 5B and 8A provided by WKE on September 13, 2001.)

It must also be noted that typical “contingency cost” estimates have been eliminated from
WKE’s compliance plan cost projections.

Big Rivers recognizes that model BA has potential for capital and O&M cost savings.
However, model 8A uses advanced overfire air and staged combustion NOy control
technologies that can still be considered as “under development” at this time. Based on
the limited number of trial installations and test data available 10 date, there is some risk
involved in the realized capital costs, and boiler O&M costs, with these technologies.

Big Rivers feels it is not advisable to proceed with these new technologies, despite the
cost savings which may be achieved. The projected cost savings between the previous
and current proposed emission control plan is only $26.9 million, less than 16 percent,
and without contingencies. This seems to be & relatively small additional price for the
SCR systems under mode] 5B with the accompanying proven performance; and the
broader “margin for errot” of the plan for meeting emission limits.

If some facet of plan 8 A. fails to perform, additional capital would be required for the
“fix”; and replacement allowances may have to be purchased. Vintage 2004 NOx
allowances are presently trading for approximately $4000.

If WKE feels compelled to proceed with model 84, Big Rivers would ask to be held
harmless for any additional capital or O&M costs, beyond those described in model 84,
required to bring the system into consistent NOx compliance. If WKE agrees to hold Big
Rivers harmless then Big Rivers would proceed in sharing (at 20%) the costs already
incurred by WKE toward SCR’s for the Green units.

1f WKE were to reconsider model 5B, Big Rivers: would obviously share (at 20%) the
costs already incurred by WKE toward SCR’s for the Green units as of 12/31/01; would
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not share in any costs already spent (of which to date there are none) toward installation
of coa} re-bum or ROFA,; and would share in any risk of model 5B consistently meeting
NOx compliance.

Perhaps another compliance option would be some blending of model 5 and model 8 to
yield a greater level of confidence in the technology as well as more margins for error in
meeting NOX limits.

Please let me know your intent. For the reasons stated above Big Rivers canmot approve
mode] BA. ‘

Sincerely,

David Speinhoward
Vice President A
Contract Administration and Regulatory Affairs

bh

¢ Mike Core
Mike Thompson v~
Debbie Dewey
Jim Garrett
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Exhibit 6

SUMMARY OF AMENDATORY AGREEMENT AMONG
BIG RIVERS ELECTRIC CORPORATION (“Big Rivers”),
THE CITY OF HENDERSON, KENTUCKY AND
THE CITY OF HENDERSON UTILITY COMMISSION
(collectively, the “City”) AND WKE STATION TWO INC.,
LG&E ENERGY MARKETING INC., WESTERN KENTUCKY
ENERGY CORP. AND WKE CORP. (collectively, the “LG&E Affiliates”)

The Amendatory Agreement is intended to amend in various respects the Agreement and
Amendments to Agreements dated as of July 15, 1998, as amended, among the City, Big Rivers

and the LG&E Affiliates (the “Station Two Agreement”), relating to the use and operation of the

City's Station Two generating station. These amendments are required in order to accommodate
the funding, approval, design, acquisition, construction, installation, start-up, testing, use,
operation, maintenance, repair and upkeep of the Station Two SCR System, within the
framework of the parties' existing arrangements as embodied in (i) the Station Two Agreement
and (ii) the Station Two Power Plant Construction and Operation Agreement (the “Construction

and Operation Agreement”), the Power Sales Contract (the “Power Sales Contract”) and the Joint

Facilities Agreement, each dated as of August 1, 1970, as amended (collectively, the “Station

Two Contracts™).

The provisions of the Amendatory Agreement are intended to be consistent with the
amendments to the Station Two Contracts contemplated in the 2005 Amendments to Contracts

among the City, Big Rivers, Station Two Subsidiary and LEM (the “2005 Amendments to

Contracts™), which have been submitted to the Commission together with this Application and
the Amendatory Agreement. The Amendatory Agreement will expire upon the expiration of the

Term of the Station Two Agreement, or upon such earlier date as the Station Two Agreement is
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terminated in accordance with its terms, except as otherwise expressly provided in the

Amendatory Agreement.

The material provisions of the Amendatory Agreement and the purposes thereof can be
summarized as follows. Please refer to the Amendatory Agreement itself for the specific terms
of the proposed amendments. The Section references below correspond with the relevant

sections of the Amendatory Agreement, unless otherwise noted.

SECTIONS 1 THROUGH 5 INCLUSIVE

Sections 1 through 5 either amend existing definitions in the Station Two Agreement
(i.e., the meanings of existing defined terms already used in the Station Two Agreement) or
create new defined terms and associated definitions that will become a part of the Station Two
Agreement. For example, the existing definition of “Bond Ordinance” is being modified to
reflect that the previous series of outstanding Station Two Bonds has been defeased by the City.
Each of these new or newly defined terms are used elsewhere in the proposed Amendatory

Agreement.

SECTION 6

Section 6 modifies existing Sections 10.3(f) and 10.3(g) of the Station Two Agreement as

follows:

SECTION 10.3(f)

Pursuant to existing subparagraph (1) of Section 10.3(f), Station Two

Subsidiary agreed to fund certain amounts on behalf of Big Rivers into a
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replacement operations and maintenance reserve fund to be established, funded
and maintained upon the release and disbursement by the City of the funds
contained in the existing Station Two O&M Account (the “Big Rivers

Replacement O&M Fund”), as contemplated in Section 19.3 of the Power Sales

Contract. That release and disbursement was originally to occur upon the
redemption or retirement of the City's Electric Light and Power Refunding
Revenue Bonds, Station Two Series, dated March 1, 1973 (the “Prior Bonds™).
Station Two Subsidiary also agreed to replenish the amounts initially funded by it
in the Big Rivers Replacement O&M Fund to the extent the City or Station Two
Subsidiary withdraws those amounts to fund operating and maintenance expenses
required during the 25 year Term of the Station Two Agreement (subject to

certain limitations on Station Two Subsidiary's replenishment commitment).

Pursuant to existing subparagraph (2) of Section 10.3(f), among other
commitments, the parties agreed that any funds deposited by Station Two
Subsidiary into the Big Rivers Replacement O&M Fund (exclusive of accrued
interest thereon) may be used by the City and Station Two Subsidiary only to fund
costs and expenses required for the operation and maintenance of Station Two
during the Term of the Station Two Agreement, but then, in the case of
withdrawals by the City, only to the extent (a) Station Two Subsidiary has failed
to directly fund those operation and maintenance expenses in the ordinary course
or following the written request of the City, and (b) the City has made a
corresponding withdrawal from its own separately-funded replacement operation

and maintenance reserve fund to pay its share of those costs and expenses. The
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City's “share” of those costs under existing subparagraph (2) is based on the then-
effective allocation of Station Two “Capacity” between the City and Station Two

Subsidiary under Section 3 of the Power Sales Contract.

Pursuant to Section 6 of the Amendatory Agreement, Section 10.3(f) will
be modified to reflect that the references therein to the “1998 Amendments” are
changed to refer to the “2005 Amendments to Contracts”, in recognition of the
fact that those 2005 Amendments to Contracts will amend and restate various
provisions introduced by the 1998 Amendments which deal with the funding by
Big Rivers (now Station Two Subsidiary) and the City of their respective
replacement operations and maintenance reserve funds upon the retirement or
defeasance of the Prior Bonds. Please refer to the summary of the proposed
amendments to Section 19.3 of the Power Sales Contract to be effected pursuant

to the 2005 Amendments to Contracts.

In addition, subparagraph (2) of Section 10.3(f) of the Station Two
Agreement will be modified to reflect that the City's withdrawal of funds from its
own replacement operations and maintenance reserve fund, as a condition
precedent to its right to withdraw funds from the Big Rivers Replacement O&M
Fund, will be based on the then-effective allocation of Station Two “capacity
charges” between the City and Station Two Subsidiary under Section 6.2 of the
Power Sales Contract (as restated pursuant to the 2005 Amendments to
Contracts), rather than on the then effective allocation of Station Two “Capacity”

between the City and Station Two Subsidiary under Section 3 of the Station Two
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Power Sales Contract. This shift to a reliance on the “capacity charge” allocations
under Section 6.2 of the Power Sales Contract (rather than on the Capacity
allocations under Section 3) is being made in recognition of the fact that,
notwithstanding the percentage shares of the Total Capacity from Station Two
that may be allocated between the City and Station Two Subsidiary under
Section 3 of that agreement, the parties are agreeing to special arrangements (in
restated Section 6.2) regarding their respective funding of catalyst and ammonia
costs for the operation of the Station Two SCR System which do not necessarily
correspond with their respective entitlements to Station Two Capacity. The
proposed modifications to subparagraph (2) of Section 10.3(f) are intended to
cause the funding of operation and maintenance costs using the parties' respective
reserve funds to be consistent with the mechanism for funding those costs

generally under Section 6.2 of the Power Sales Contract.

SECTION 10.3(2)

Pursuant to existing Section 19.2 of the Power Sales Contract (as amended
in connection with the July 15, 1998 transactions among the City, Big Rivers and
the LG&E Affiliates), the City and Big Rivers agreed that, upon the release and
disbursement by the City of the funds in the existing Station Two R&R Account
(which was scheduled to occur upon the redemption or retirement of the Prior
Bonds), the City and Big Rivers would establish, fund and thereafter maintain
separate replacement renewals and replacements reserve funds (with $600,000 to

be funded by Big Rivers and $150,000 to be funded by the City), which reserve
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funds could be drawn upon by those parties to fund Station Two renewals and
replacements that were not directly funded by those parties (or either of them) or

otherwise budgeted for.

Pursuant to existing subparagraph (1) of Section 10.3(g) of the Station
Two Agreement, the City, Big Rivers and the LG&E Affiliates agreed to suspend
the effectiveness of Section 19.2 of the Power Sales Contract throughout the 25-
year Term of the Station Two Agreement. In lieu of the establishment of the
replacement funds contemplated in Section 19.2, the parties agreed, in
subparagraph (2) of Section 10.3(g), that upon the release and disbursement of the
existing Station Two R&R Account as contemplated above, Station Two
Subsidiary would undertake a new commitment to remit to the City, upon its
written request from time-to-time, up to $600,000 in the aggregate (the

“Maximum Funding Limit”) for use by the City solely to fund one or more major

renewals or replacements with respect to Station Two that are then permitted to be
made under the Station Two Contracts in order to keep Station Two in good
operating condition at its rated capacity then in effect, but only to the extent the
then-existing budget for renewals and replacements is not sufficient to fund those
required expenditures and they are required to be made on an expedited basis and
in advance of the time by which the parties could otherwise meet to separately

budget for them.

Pursuant to existing subparagraph (3) of Section 10.3(g) of the Station

Two Agreement, the City is entitled to submit multiple requests for those funds to
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Station Two Subsidiary. However, those multiple requests are not permitted to
exceed the Maximum Funding Limit throughout the 25-year Term of the Station
Two Agreement, the City may not request funds in increments of less than
$10,000, Station Two Subsidiary's obligation to fund a particular renewal or
replacement cost will not exceed the percentage of that cost corresponding with
its reserved Capacity from Station Two, the City may not request funds from
Station Two Subsidiary in excess of the City's good faith estimate of the cost of
the relevant renewal(s) or replacement(s) (and must return to Station Two
Subsidiary any amounts funded by it in excess of the actual costs thereof), and the
City must contemporaneously fund, out of its own resources, the portion of the
costs of such renewal(s) or replacement(s) corresponding with its own reserved

Capacity from Station Two.

Through Subsection 6(c) of the Amendatory Agreement, the parties
propose to increase the Maximum Funding Limit that Station Two Subsidiary
could be asked to pay under subparagraph (2) of Section 10.3(g) from $600,000 to
$1,050,000, in light of the addition of the Station Two SCR System and its
associated future capital costs. Through Subsection 6(d) of the Amendatory

Agreement, the parties propose:

(a) to change the Maximum Funding Limit (increased as
contemplated in Subsection 6(c)) from a maximum aggregate funding

commitment by Station Two Subsidiary over the 25-year Term of the Station Two
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Agreement, to a maximum aggregate funding commitment during any

consecutive twelve (12) month period of that Term;

(b) to reflect that Station Two Subsidiary's commitment to fund a
portion of the future catalyst costs for the Station Two SCR System under
subclause (iii) of subparagraph 10.3(g)(3) will not be based solely upon its
respective share of the “Capacity” from Station Two reserved to Station Two
Subsidiary under Section 3 of the Power Sales Contract, but rather will be based
on the allocation methodology set forth in Section 6.2 of that agreement (as

restated by the 2005 Amendments to Contracts);

(c) to modify existing subclause (iv) of subparagraph 10.3(g)(3) to
reflect the parties' understanding that the City may not request funds from Station
Two Subsidiary under subparagraph 10.3(g)(2) in excess of the City's good faith
estimate of “Station Two Subsidiary's and LEM’s allocated share” of the cost of
the relevant renewal(s) or replacement(s), rather than its good faith estimate of the

entire cost of the renewal(s) or replacement(s); and

(d) to reflect that the City's obligation to contemporaneously fund
its share of the relevant renewal(s) or replacement(s) costs would be limited, in
the case of the future catalyst requirements of the Station Two SCR System, to the
City's allocated share of those costs determined by reference to the allocation
methodology set forth in amended Section 6.2 of the Power Sales Contract, rather

than upon the City's reserved “Capacity” from Station Two.
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SECTION 7

By this Section, the parties are introducing a new Subsection 10.3(h) to the Station Two
Agreement, which will provide in pertinent part that, notwithstanding the other provisions of
Section 10.3, in the event Station Two Bonds (as defined in the Amendatory Agreement) that
have been consented to by Big Rivers, LEM and Station Two Subsidiary are outstanding, any
amounts contained in any Station Two R&R Account or any Station Two O&M Account will be
expended and maintained in the manner provided in the applicable Bond Ordinance (also as
defined in the Amendatory Agreement) and in the Power Sales Contract (as amended by the
2005 Amendments to Contracts). However, Subsection 10.3(h) also provides that the suspension
of Section 19.2 (renumbered as Section 19.1 pursuant to the 2005 Amendments to Contracts) of
the Power Sales Contract will continue in effect during the Term of the Station Two Agreement
as described above, and the LG&E Affiliates will have no obligation to fund the Station Two
R&R Account during that Term irrespective of the provisions of that Bond Ordinance, unless

otherwise agreed to by the LG&E Affiliates.

SECTION 8

Current Section 10.4 of the Station Two Agreement contains no substantive provisions,
and provides that substantive provisions were “intentionally omitted” by the parties prior to their
execution of that agreement. Through Section § of the Amendatory Agreement, the parties
propose to introduce a new Section 10.4 in place of that unused “place-holder” section. That

new Section 10.4 is described below.
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Section 9.1 of the Construction and Operation Agreement (as restated by the 2005
Amendments to Contracts) provides that in the event any Station Two Bonds are issued
following the date of the 2005 Amendments to Contracts with the prior written consent of Big
Rivers, LEM and Station Two Subsidiary, the Bond Ordinance applicable to those new Station
Two Bonds may provide for the establishment of such funds and accounts pertaining to those
bonds or to Station Two (for example, reserve operations and maintenance accounts or renewals
and replacements accounts) as may be approved by Big Rivers, LEM and Station Two

Subsidiary.

New Section 10.4 of the Station Two Agreement (introduced in Section 8 of the
Amendatory Agreement) provides in pertinent part that (a) if any funds or accounts are
established with the approval of the parties as contemplated in Section 9.1 of the Construction
and Operation Agreement, then Station Two Subsidiary agrees, on its behalf and on behalf of
Big Rivers, to make all deposits into such funds or accounts that have been approved as being
allocable to Big Rivers and/or Station Two Subsidiary, collectively, (b) any funding
commitments so approved by the parties will be in addition to their funding commitments (if
any) provided for in Section 10.3(f) or 10.3(g) of the Station Two Agreement, and (c) the parties
will maintain such approved funds or accounts in accordance with the applicable Bond
Ordinance and any relevant provisions of the Station Two Contracts, for so long as the new

Station Two Bonds are outstanding.

New Section 10.4 of the Station Two Agreement further provides that upon the
defeasance of any newly issued Station Two Bonds prior to the expiration or termination of the

Station Two Agreement, or upon the expiration or termination of the Station Two Agreement at a
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time during which such new Station Two Bonds remain outstanding, the balances then on
deposit in any Station Two R&R Account and any Station Two O&M Account under the
applicable Bond Ordinance will be disbursed to Station Two Subsidiary and the City in the same

proportions as those amounts were originally contributed by those parties.

SECTION 9

Pursuant to this Section, the parties are adding two additional subsections to Section 18

of the Station Two Agreement, as follows:

New Subsection 18.16 provides that, in light of the City’s previous payment of the Prior
Bonds, the parties acknowledge that the “two county restriction” provided for in the IRS Letter
Ruling of January 26, 1971, is no longer applicable with respect to the distribution of energy
generated by Station Two, and provides that as a consequence any provisions in the Station Two
Agreement relating to that two county restriction (including Section 10.6 thereof) is no longer

effective.

New Section 18.17 reflects the parties' consent to the amendments to the Station Two

Contracts contemplated in the 2005 Amendments to Contracts.

SECTION 10

Section 10 introduces a new Section 19 to the Station Two Agreement, which addresses
certain agreements and arrangements regarding aspects of the Station Two SCR System as

between the LG&E Affiliates, on the one hand, and Big Rivers, on the other. The provisions of
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that new Section 19 are expressly made inapplicable to the City and will not bind the City or

inure to its benefit. The provisions of new Section 19 can be summarized as follows:
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SEcTION 19.1

Subsection 19.1 reflects the agreement that, notwithstanding any other
provisions of the Station Two Agreement or Section 24.1 of the New Participation
Agreement among Big Rivers and the LG&E Affiliates (relating to the LG&E

Parties' Residual Value Payment) to the contrary:

(a) Big Rivers will have no obligation to fund or reimburse the
LG&E Affiliates for a share of the $123,584 to be paid or funded by Station Two
Subsidiary or LEM toward the cost of the Station Two SCR System, as
contemplated in the second sentence of Section 4.20 of the Construction and
Operation Agreement (as introduced in the 2005 Amendments to Contracts, and
relating to certain equipment modifications to accommodate alternative fuel uses),
and no LG&E Company will be entitled to an LG&E Parties' Residual Value

Payment with respect to the $123,584 amount so paid or funded;

(b) to the extent an LG&E Company recoups from a vendor
relative to the Station Two SCR System any collection costs incurred in pursuit of
liquidated damages or other remedies from that vendor that were previously
capitalized by that LG&E Company, then the LG&E Affiliates will not be entitled
to thereafter receive an LG&E Parties’ Residual Value Payment from Big Rivers

on account of those capitalized collection costs; and
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(¢) in the event Station Two Subsidiary or LEM receive one or
more credits against its capacity charge obligation as contemplated in subclause
(i) of Section 6.2 of the Power Sales Contract, the LG&E Affiliates will not be
deemed to have funded the amounts corresponding with those credits for SCR
Capital Costs for the purpose of thereafter calculating the LG&E Parties' Residual

Value Payment.

SECTION 19.2

The parties will agree, pursuant to the 2005 Amendments to Contracts, to
allocate, first to the Station Two plant emissions and then as between the City, on
the one hand, and Station Two Subsidiary (or, upon the expiration or termination
of the Station Two Agreement, Big Rivers), on the other hand, the NOx
allowances or emissions credits (referred to as the “Allotted Allowances”) that
have been and will be allotted to Station Two by regulatory authorities, whether
those allowances are maintained or preserved by reason of the use of the Station

Two SCR System or otherwise.

Section 19.2 of the Amendatory Agreement will establish certain protocol
as between the LG&E Affiliates and Big Rivers regarding the use of the Allotted
Allowances by the LG&E Affiliates, and regarding the payment to Big Rivers of
certain amounts on account of certain uses of those Allotted Allowances. In
particular, Station Two Subsidiary will agree that if it uses any of the Allotted
Allowances allocated to it for any reason other than in connection with the use

and operation of Station Two or one of the other “Facilities” being leased from
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Big Rivers, then Station Two Subsidiary will pay to Big Rivers a portion of the
fair market value of those allowances, determined by reference to the “Big Rivers
Station Two Improvements Sharing Ratio” (established under Section 8.17(e)(1)
of the Station Two Agreement) in effect as of the allocation of the Allotted
Allowances to Station Two Subsidiary. Currently that ratio is 20%. If Station
Two Subsidiary elects to use an Allotted Allowance for another purpose and
compensates Big Rivers as contemplated above, and if Station Two Subsidiary or
WKEC is thereafter required to purchase a NOx allowance or emissions credit in
order for Station Two or another leased Facility to comply with applicable NOx
emissions limitations, then Big Rivers' obligation to fund a portion of the cost of
that purchased allowance or emissions credit will not exceed the average amount
previously paid by Station Two Subsidiary to Big Rivers for Allotted Allowances

used by Station Two Subsidiary for other purposes.

Station Two Subsidiary will also agree, pursuant to Section 19.2, to
maintain certain records regarding its receipt, use and/or sale of Allotted
Allowances during the Term, to provide Big Rivers reasonable access to those
records, and to provide Big Rivers on an annual basis a copy of the annual report
required to be made by the Station Two “Designated Representative” to
environmental regulatory authorities regarding the receipt and disposition of

Allotted Allowances.

Station Two Subsidiary will commit not to use Allotted Allowances for

purposes other than in connection with the operation of Station Two or the leased
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Facilities, unless Station Two Subsidiary believes in good faith that those
allowances are not required, and will not be required, for compliance by Station
Two or the leased Facilities with applicable NOx emissions regulations through
the end of the NOx Season for the year in which the Station Two Agreement is set
to expire or is anticipated to terminate early. Station Two Subsidiary will also
commit to attempt in good faith, consistent with Prudent Ultility Practice, to
purchase and maintain additional NOx allowances or emissions credits as needed
to ensure compliance by Station Two with those regulations through the end of
the NOx Season for the year in which the Station Two Agreement is set to expire
or is anticipated to terminate early (subject to certain limitations set forth in
Section 19.2(c)). Upon the expiration or termination of the Station Two
Agreement, Big Rivers will have the right to assume control over, and where
required by the Station Two Agreement will have the obligation to purchase from
Station Two Subsidiary, all Allotted Allowances and all other NOx allowances or
emissions credits that have been purchased by Station Two Subsidiary for Station
Two, to the extent they are then held by Station Two Subsidiary (and not
contractually committed to third parties) and are not already earmarked for
compliance by Station Two or the leased Facilities. Big Rivers will pay Station
Two Subsidiary or WKEC (as applicable) a purchase price for those allowances
or emissions credits (other than those required for the compliance of Station Two
or a leased Facility during the term of the Station Two Agreement) equal to their
fair market value, less “Big Rivers' Henderson Incremental Environmental O&M

Share” (as defined in Section 8.16(a) of the Station Two Agreement) of that
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value, which share is currently set at 20%. Big Rivers will agree to use all such
allowances and emissions credits to ensure compliance by Station Two and the
leased Facilities with applicable NOx emissions regulations for periods during the

Term, before using them for other purposes.

SECTION 19.3

Section 19.3 memorializes the approvals by Big Rivers and the LG&E
Affiliates of the Station Two SCR System project as contemplated in the 2005
Amendments to Contract, in the Agreement for Interim Funding Station Two SCR
System dated May 7, 2002, as amended, among the City and the LG&E Affiliates,
and in the contract let by the City to the principal vendor of that system, Alstom
(the “SCR Contract™), and further memorializes the approval by the parties of the
budgets for that project. Station Two Subsidiary will agree not to approve any
material changes in or additions to the approved specifications for the project or

to the SCR Contract without the prior written consent of Big Rivers.

SECTION 19.4

Pursuant to this Section, Big Rivers and the LG&E Affiliates will
acknowledge and agree that the costs associated with Station Two Improvements
(capital assets) required for the Station Two SCR System (other than $123,584 in
capital costs required in order for that system to accommodate alternative fuels),

will constitute “Henderson Incremental Capital Costs” under the Station Two
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Agreement and the New Participation Agreement. This acknowledgment is
significant both for the purpose of determining Big River's obligation to fund a
portion of those capital costs (which currently stands at 20%) and for the purposes
of determining the extent to which Station Two Subsidiary's corresponding
contributions to those capital costs will be eligible for inclusion in any calculation

of the LG&E Parties' Residual Value Payment obligation of Big Rivers.

Section 19.4 also provides for the invoicing and payment by Big Rivers of
its allocated share of those Henderson Incremental Capital Costs, and contains
various “true-up” mechanisms whereby funding deficiencies will be made up by
the parties, and funding overages will be returned to the parties, on the basis of
the actual Henderson Incremental Capital Costs incurred for the Station Two SCR

System.

Finally, the LG&E Affiliates and Big Rivers will acknowledge that certain
actual or potential payment obligations of Station Two Subsidiary to the City
under the 2005 Amendments to Contracts, in order to reimburse the City for
certain capital costs to be incurred by it attributable to the 15% “overcontrol”
NOx removal capabilities of the Station Two SCR System (i.e., the NOx removal
capabilities of that system in excess of 75% — which are intended for the benefit
of the Station Two Subsidiary alone), will also constitute Henderson Incremental
Capital Costs, and will be the subject of Big Rivers' partial funding obligations

and the LG&E Parties' Residual Value Payment calculation.
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SECTION 19.5

Section 19.5 memorializes the agreement of the LG&E Affiliates and Big
Rivers that the operation and maintenance costs and expenses incurred during the
Term in connection with the Station Two SCR System will constitute “Henderson
Incremental Environmental O&M?” costs under Section 9.9 of the Station Two
Agreement. As a result, subject to certain limitations set forth in Section 19.5,
Big Rivers will be required to fund the “Big Rivers Henderson Incremental
Environmental O&M Share” of those costs and expenses, which is currently set at

20% under Section 8.16(a) of the Station Two Agreement.

SEcTION 19.6

Section 19.6 contemplates the execution by the City, the LG&E Affiliates
and Big Rivers of a Grant of Rights and of Easements, vesting in the City a right
to use a portion of the property of Big Rivers at its Green and/or Reid generating
station(s) for the construction, use and operation of the Station Two SCR System.
It also contemplates the execution by these parties and Big Rivers' principal
creditors of a subordination agreement, subordinating certain rights of the LG&E
Affiliates and of Big Rivers’ principal creditors to the rights of the City vested by
the above-described Grant of Rights and of Easements. In light of the rights and
easements to be granted to the City, the LG&E Affiliates and Big Rivers are
acknowledging that those rights and easements (and any Station Two SCR
System components constructed in connection therewith) will not be a part of the

“leased assets” for which WKEC has responsibility under the Lease and
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Operating Agreement between WKEC and Big Rivers, but rather will be the
subject of Station Two Subsidiary's rights and obligations with respect to the
“Station Two Assets” under the Station Two Agreement and the Construction and

Operation Agreement.

SECTION 19.7

Section 19.7 acknowledges that Station Two Subsidiary will be relieved of
certain obligations under the Station Two Agreement with respect to departures
from the approved budgets for Station Two, as those departures may relate to

SCR Capital Costs incurred in connection with the Station Two SCR System.

SECTION 19.8

Section 19.8 preserves the existing agreements and understandings of the
LG&E Affiliates and Big Rivers set forth in a side letter agreement between them
dated February 19, 2002, a copy of which is attached to the Amendatory

Agreement as Appendix A.

SEcTION 19.9

Section 19.9 sets forth the parties' acknowledgment that the costs of both
the initial layers of catalyst to be included in the Station Two SCR System during
its construction and installation (referred to as “Initial Catalyst”), and of future
layers of additional or replacement layers of catalyst that may be installed

(referred to as “SCR Catalyst Costs™), will constitute Henderson Incremental
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Capital Costs under the Station Two Agreement that are eligible for inclusion in
the calculation of the LG&E Parties' Residual Value Payment obligation of Big
Rivers. However, unlike other categories of Henderson Incremental Capital
Costs, the parties will agree in Section 19.9 that at such time as a layer of Initial
Catalyst or a future additional or replacement layer of catalyst is removed from
service from the Station Two SCR System by Station Two Subsidiary, the
Henderson Incremental Capital Costs associated with that catalyst will be

eliminated from the calculation of the LG&E Parties' Residual Value Payment.

SECTIONS 11,12 AND 13

Section 11 contains an acknowledgment by Big Rivers that any permitted assignment or
encumbrance made or imposed by Big Rivers involving the Station Two Agreement or any
Station Two Contract will remain conditioned on the relevant assignee, mortgagee, etc.
becoming a party to the same Subordination, Non-Disturbance, Attornment and Intercreditor
Agreement (as amended) to which Big Rivers, the LG&E Affiliates and Big Rivers’ other senior

creditors are then parties.

Subsection 12(a) will obligate each party to use its commercially reasonable efforts to
cooperate in order to obtain all governmental approvals and creditors consents required in order
to implement the 2005 Amendments to Contract, the Amendatory Agreement, and the above-
described Grant of Rights and of Easements and subordination agreement, and to satisfy the

conditions for the effectiveness of those documents that are applicable to that party.
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Subsection 12(b) contemplates that upon the parties’ execution of the Amendatory
Agreement only Section 12 thereof will initially become effective and binding on the parties.
Subsection 12(b) goes on to provide that only upon the date that each of the following have been
satisfied or completed will the balance of the Amendatory Agreement become effective and

binding on the parties:

(i) all regulatory and other consents and approvals required or necessary for the
effectiveness of the 2005 Amendments to Contracts, the Amendatory Agreement, the Grant of

Rights and of Easements and the subordination agreement shall have been obtained;

(ii) the 2005 Amendments to Contracts, the Grant of Rights and of Easements
and the subordination agreement shall have been fully executed and shall have become effective

and binding on the parties thereto;

(iii) LG&E Energy LLC shall have executed and delivered to the City a
Guarantor’s Consent and Acknowledgment, acknowledging that its existing Guaranty in favor of
the City applies with equal effect to the obligations of the LG&E Affiliates under the above-

described agreements and instruments; and

(iv) the parties shall have exchanged certain officers certificates and legal

opinions described in Subsection 12(b).

Subsection 12(c) provides that in the event all provisions of the Amendatory Agreement
have not become effective (as described above) on or prior to April 30, 2006 (unless extended by

agreement of the parties), the Amendatory Agreement shall terminate.
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Subsection 12(d) provides that upon the effectiveness of all provisions of Amendatory

Agreement, those provisions will have retroactive effectiveness to June 1, 2004.

Subsection 12(e) provides that the Amendatory Agreement will expire effective as of any

expiration or termination of the Station Two Agreement.

Lastly, Subsection 12(f) memorializes the parties’ approval of certain budgets relating to

the Station Two SCR System.

Section 13 of the Amendatory Agreement reaffirms that except as amended by the

Amendatory Agreement, the Station Two Agreement remains in full force and effect.
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Sections in Station Two Agreement
Affected by Amendatory Agreement

Section No(s)./Page No.! Subject Matter Changes to
of Existing Section Existing Section

Recital A [2] Definitions of Station Two | Amended to update definitions to
Bonds and Bond reflect payment of outstanding
Ordinance bonds and other matters

Recital B [3] Definition of Station Two | Amended to include 2005
Contract Amendments

Exhibit B [3] Definitions Amended to update and add

definitions related to the 2005

Amendments

10.3(f) and (g)  [5]

Section regarding Station
Two O&M Fund

Amended to reflect terms of 2005
Amendments

10.3(h) [7]

None

New section regarding consent
required from an LG&E Company
to obligate it to future funding
obligations for Station Two O&M
Fund or R&R Account

10.4 [7]

Section left blank

Amended to add terms regarding
certain deposits to and
disbursements from future bond
ordinance funds

18.6 [9]

None

Removes two-county rule
restriction from agreement

! In this column, the number on the left is the section number in the Station Two
Agreement, one of the Big Rivers/LG&E Transaction Documents. The number on the right, in
brackets, is the page number in the Amendatory Agreement where the proposed change to that
section of the Station Two Agreement can be found.
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18.17

(9]

None

Consents to amendments to
Station Two contracts, and
incorporates references to Station
Two Contracts, as amended, into
Station Two Agreement

19

[%]

None

1. Understandings regarding
funding and residual value
obligations respecting the Station
Two SCRs;

2. Terms for payment for NOx
allowances;

3. Approvals for SCR System;

4. Understandings regarding SCR
Capital Costs responsibilities;

5. Understandings regarding SCR
O&M Costs;

6. Understanding regarding
property covered by easement;

7. Understanding regarding
handling of SCR project under
contractual budget terms; and

8. Understandings regarding SCR
Catalysts Acquisition Costs
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POWER SALES CONTRACT

THIS AGREEMENT made and entered into as of August 1, 1970
by and betwegn CITY OF HENDERSON, KENTUCKY, hereinafter referred
to as CITY, and BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION,
a Kentucky Corporation with principal offices in Hendefson,
Kentucky, hereinafter referred to as BIG RIVERS.

WITNESSETH THAT:

PART I
STIPULATIONS AND DEFINITIONS

SECTION 1 - STIPULATIONS

1.1 City will construct as an addition to its mynicipal
electric system two 175-megawatt coal-fired, steam-eleciric
generators with all necessary auxiliary facilities at a site
on the Green River in Henderson County, Kentucky with which it
will provide :the immedjate and future needs of City and its«ih-
habitants foﬁ electric power and energy. Such generating station
shall be hereinafter referred to as Station Two.

1.2 Upon the completion of Station Two City will have
electric power and energy surplus to the immediate needs of
City and its inhabitants, which surplus power and energy can,
pursuant to the authority of KRS 96.520 as amended, be sold to
other public utilities in this state whose rates and servicés

"are regulated by the Kentucky Public Service Commission.



1.3 Big Rivers, which is a public utility in this state
whose rates and services are regulated by the Kentucky Public
Service Commission, is desirous of purchasing the surplus power
and energy from time to time available from City's municipal
electric system, inciuding its proposed Station Two, and is
willing to execute and fulfill the terms of this Agreement
entitling it to take, and obligating it to pay for such surpius
electric power and energy, subject to'the terms and conditions
recited herein.

1.4 By its addition of Station Two, City will be able
to provide more economical and reliable electric service to itself
and its inhabitants, and through its sales of surplus electric
power and energy to Big Rivers, as provided by this Agreement,

City can assure the economic feasibility of such addition.

SECTION 2 - DEFINITIONS

2.1 Existing System: The electric utility system by
which City serves the needs of City and its inhabitants (and
some non-inhabitants) at the time of the execution of this
Agreement, and all additions, expansions and improvements thereto
and renewals and replacements thereof hereafter made, other than
Station Two.

2.2 Station Two: City's proposed 350-megawatt generating
station and all auxiliary facilities, joint use facilities
(provided by City) and other related facilities to be constructed
at a site on Green River in Henderson County, Kentucky together

with all additions, expansions and improvements thereto and



renewals and replacements thereof (which shall not include
the City Transmission and Transformation Facilities as herein
defined).

2.3 Auxiliary Facilities: Power plant faci]ities
which are physically separated from the steam generators, tur-
bines and electric generators comprising the generating station,
and which are required for the operation, maintenance and/or
control thereof, and/or the delivery of power and energy there-
from, but excluding the City Transmission and Transformation
Facilities.

2.4 Joint Use Facilities: Auxiliary facilities which are
so constructed and/or arranged as to be useful to City and Big
Rivers in the operation, maintenance and control of their re-
spective generating stations.

2.5 Date of Commercial Operation: The date upon which
the first unit of City's Station Two has been placed in normal
continuous operation so as to produce power and energy in a
commercially acceptable manner.

2.6 Contract Year: With respect to the first contract
Ayear, the period from Date of Commercial Operation or June 30,
1974, whichever shall first occur, to and including the next
succeeding December 31, and thereafter, the successive twelve-
month periods beginning January 1 and ending December 31.

2.7 Monthly Billing Period: Each calendar month of any
Contract Year.

2.8 Bond Ordinance: The Electric Light & Power Revenue

Bond Ordinance adopted by City authorizing the issuance of Station



Two Bonds, together with ordinances supplemental thereto or
amendatory thereof.

2.9 Station Two Bonds (the Bonds): The Electric Light
& Power Revenue Bonds authorized, sold and issued by City
pursuant to the Bond Ordinance, to provide for the costs of
acquisition, construction and start-up of City's Station Two
and shall include: (i) the Electric Light & Power Revenue
Bonds, Station Two Series authorized and issued under the Bond
Ordinance; (ii) additional Bonds, if any, authorized and
jssued under the Bond Ordinance to provide for such costs of
Station Two in excess of original estimates; and (iii) subject
to the written approval of Big Rivers, additional Bonds, if any,
authorized and issued under the Bond Ordinance to finance any
Additional Project (as defined in the Bond Ordinance) for Station
Two.

2.10 City Transmission and Transformation Facilities:
The transmission and transformation facilities to be provided
by City connecting Station Two to City's Existing System.

2.11 Trustee: The Trustee appointed pursuant to the

Bond Ordinance.

PART II
PLANT CAPACITY AND OUTPUT

SECTION 3 - ALLOCATION OF CAPACITY

3.1 Subject to the allocation of surplus capacity to Big



Rivers as hereinafter provided, the total capacity and output

of City's Station Two shall be reserved to and available for use
by City for the purpose of supplying the needs of City and its
inhabitants for electric power and energy in excess of the capa-
bilities, from time to time, of its Existing System.

3.2 The "needs of City and its inhabitants" as used
herein shall mean the needs of City for electric power and
energy necessary in the operation of its governmental and
proprietary facilities, and the retail sales of electric
power and energy by City's Existing System to City's inhabitants,
present and future, and those non-inhabitants which City is
serving at the time of the execution of this Agreement.

3.3 The surplus capacity of City's Station Two will
be allotted yo Big Rivers on the basis of five years' advance
written notice from City, and Big Rivers shall have the right
to receive, and the obligation to take and pay for the capacity
of City's Station Two so allotted to it in the manner herein
provided. Upon the execution and approval of this Agreement,
City will designate in writing Big Rivers' capacity allocation
from Station Two for the Contract Years or portions thereof
occurring too soon to permit five years' advance notice as
hereinabove provided.

3.4 City agrees that it will not, after the execution
and approval of this Agreement, (1) make any dispositions to
others for resale of its generating capacity, except for the

purpose of disposing of any surpluses resulting from good faith



over-estimates of its needs, or (2) add any commercial or
industrial customers in excess of ten (10) megawatts each to
its electric system, if to do either (1) or (2), as the case
may be, would require the withdrawal of additional capacity
from its Existing System and/or from Units One and Two of its
Station Two. Expansions in the ordinary course of business
of any commercial or industrial plants being served by City
at the time of the execution of this Agreement shall not be
considered added commercial or industrial cusfomers for the
purposes of this Agreement. Surplus capacity as referred to
in (1) above shall be first offered to Big Rivers at City's
cost. |

3.5 Big Rivers shall have the right to receive, and the
obligation to take and pay for the surplus capacity of City's
Station Two allotted to it at any particular date as herein
provided. Surplus capacity as herein used shall mean the
Total Capacity of City's Station Twe as then determined under
Section 3.6, less that amount of such capacity at the time
reserved to City as herein provided.

3.6 The Total Capacity of Station Two as referred to
herein shall be the total continuous net send-out capability
of all generating units in Station Two as determined by annual
tests, made in the month of August, of at least twenty-four
hours' duration under actual Toad carrying condition, when the
equipment is operated at rated pressure and temperature with

all auxiliary equipment in service, and at a power factor of



approximately ninety per cent (90%). The measurements will
be made at the 161 KV metering points of the Station Two
Switchyard.

3.7 The total continuous net send-out capability of
each new unit of Station Two shall be tested on or before the
Date of Commercial Operation thereof, if operationally possible,
and the capacity as thus determined will remain the established
Total Capacity of such unit until the first annual August test
thereof, but shall not exceed a rating of 175 megawatts. If
such test of any unit is deferred, the Total Capacity of such
unit will be considered 175 megawatts until such test is made.
As of June 30, 1974 the Total Capacity of Station Two shall be
considered as 350 megawatts unless otherwise established by

actual test with both units operational.

SECTION 4 - ALLOCATION OF ENERGY

4.1 Big Rivers shall be entitlied at all times to take
from Station Two energy associated with its allotted net capacity.
Each party will be charged with its proportionate share of
Station Two capacity required to operate Station Two auxiliary

facilities.

SECTION 5 - STANDBY CAPACITY
5.1 Big Rivers' right to the use of surplus capacity
of City's Station Two as provided in this Agreement shall be

subject to the prior right of City to take its reserved capacity



from either generating unit of its Station Two, and in the
event of an emergency or maintenance outage of either generating
unit of City's Station Two, City's right to receive its reserved

capacity from Station Two shall have priority.

SECTION 6 - PAYMENT FOR CAPACITY; FUEL REQUIREMENTS

6.1 Commencing with the Date of Commercial Operation
or June 30, 1974, whichever shall first occur, Big Riyers shall
pay to the Trustee, capacity charges as hereinafter defined
on the surplus capacity of Station Two allotted to it as pro-
vided in Section 3, Allocation of Capacity.

6.2 Capacity charges to Big Rivers for any Monthly
Billing Period shall be the same proportion of the total capacity
costs of City's Station Two for such Monthly Billing Period as
Big Rivers' allocation of surplus capacity of Station Two
during such Monthly Billing Period bears to the total capacity
of City's Station Two for such Monthly Billing Period as established
pursuant to Section 3 of this Agreement.

6.3 The total capacity ceosts of City's Station Two for
each Monthly Billing Period shall be City's total costs resulting
from the ownership, operation and maintenance of, and renewals
and replacements to its Station Two, except costs of fuels for
Station Two. Such costs shall include, but are not Timited to:

(a) Debt Service (as defined in the Bond Ordinance) for
such Monthly Billing Period with respect to the Station Two Bonds.

(b) One-twelfth (1/12) of all costs associated with the



operation and maintenance of Station Two during such Contract
Year, including, without limitation, all costs properiy charge-
able to F.P.C. Accounts 408, 500, 502, 505, 506, 510, 511, 512,
513, 514 and 924, and fiscal agency costs and expenses allocable
to Station Two.

(c) * The amount which City is required under the Bond
Ordinance to pay during such Monthly Billing Period into (i) the
Station Two Account in the Operation and Maintenance Fund (Station
Two 0. & M. Account), so as to restore the minimum balance re-
quired to be maintained therein, and (ii) the Station Two Account
in the Renewals and Replacements Fund (Station Two R. & R. Account)
so as to restore the minimum balance required to be maintained
therein.

(d) Costs of renewals, replacements and additions (when
such additions are agreed to by Big Rivers) which are not provided
for through (i) funds available in the Station Two R. & R. Account
in the Renewals and Replacements Fund, (ii) proceeds of insurance,
or (iii) funds available from proceeds of bonds.

(e) One-twelfth (1/12) of all costs of administration
" and general expense for Station Two during such Contract Year,
and including, but not Timited to, costs properly includible
in F.P.C. Accounts 920, 921, 923, 924, 925, 926, 928 and 930.

(f)( Any amounts paid or payable to Big Rivers for such
Monthly Biﬁling Period under terms of the parties' Power Plant
Construction and Operation Agreement (except any delayed payment

penalties as therein provided) not included in the foregoing.



(g) Any other costs associated with Station Two which
are not included in Paragraphs (a) through (f) hereof.

In the event any Contract Year shall embrace eleven or
fewer months the fraction expressed in the foregoing paragraphs
(b) and (e) shall be adjusted by substituting a denominator
equal to such number of months.

For the purposes of paragraph (a) of this Section,
Station Two Bonds shall not include that principal amount of
Bonds determined by the Consulting Engineer under the Bond
Ordinance on or prior to the beginning of the first Contract
Year to be attributable to the costs of the City's Transmission
or Transformation Facilities and other improvements of City's
Existing System. The Principal Instaliments due for any year
of such Bonds so excluded shall be deemed to be that amount of
the Principal Installments of the Electric Light & Power Revenue
Bonds, Station Two Series, due for such year which bears the
same proportion to said Principal Instaliments for the Electric
Light & Power Revenue Bonds, Station Two Series, as the principal
amount of such Bonds so excluded bears to the aggregate principal
amount of Electric Light & Power Revenue Bonds, Station Two Series.

6.4 Net interest earned on the following funds under
the Bond Ordinance and paid into the Electric Revenue Fund
thereunder shall be applied as an offset to Capacity Costs:

(i) amounts shown in the Debt Service Account in the Debt Service
Fund and applicable to the Station Two Bonds; (ii1) amounts shown

in the Debt Reservé Account in the Debt Service Fund as the
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required reserve with respect to the Station Two Bonds, and

amounts in the Station Two Accounts in the Operating & Maintenance
Fund, Renewals & Replacements Fund, and the General Reserve Fund;
(iii) insurance proceeds pending application with respect to Station
Two.

6.5 Any tax lawfully imposed upon City in connection
with the allocation of Station Two capacity and/or associated
energy to Big Rivers shall be paid in its entirety by Big Rivers
in addition to the capacity charges hereinabove referred to.

6.6 Additional Payments: 1In addition to the payments
agreed to be made by Big Rivers to City under the terms and pro-
visions of this Agreement, in consideration for City's allocation
to Big Rivers of the surplus capacity and energy of City's Station
Two as provided in Section 3 hereof, Big Rivers covenants and
agrees that during the original term only of this Agreement it
will pay monthly to City, to the account of City's Existing
System additional sums, based upon the amount of net capacity
from time to time allocated from City's Station Two to Big
‘Rivers, as follows:

(a) for each Monthly Billing Period during which Big
Rivers' allocation of net capacity from City's Station Two
is equal to or exceeds 250 megawatts, a sum of Eight Thousand
Three Hundred Thirty?Three Doliars and Thirty-Three Cents
($8,333.33).

(b) for each Monthly Billing Period during which Big

Rivers' allocation of net capacity from City's Station Two is
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Tess than 250 megawatts and is equal to or exceeds 150 megawatts,
a sum of Five Thousand Five Hundred Fifty-Five Dollars and
Fifty-Six Cents ($5,555.56).

(c) for each Monthly Billing Period during which Big
Rivers' allocation of net capacity from City's Station Two is
less than 150 megawatts and is equal to or exceeds 50 megawatts,
a sum of Two Thousand Seven Hundred Seventy-Seven Dollars and
Seventy-Eight Cents ($2,777.78).

6.7 Fuel Requirements: Big Rivers and City shall
each provide, at its own cost, the full replacement of all fuels
consumed from the Station Two fuel reserve for the production
of electric energy used by it during each month. If at any time
during the term of this Contract the Station Two coal reserve
shall fall below a full thirty (30) days' supply, then upon
written demand by either party or the Consulting Engineer under
the Bond Ordinance, both parties shall increase their respective
monthly additions to the coal reserve by five per cent (5%)
until the coal reserve is restored to the amount specified in
such demand, not to exceed forty-five (45) days' suppiy for
ACity's Station Two. Fuel consumption by each party will be
determined on the basis of measured quantities, adjusted for
heat content, and attributed to the parties on the basis of
their respective uses of electric energy from City's Station

Two during each month,

SECTION 7 - CHARACTER OF SERVICE

7.1 Service to Big Rivers from City's Station Two shall

-12-



be at 161 KV, 3 phase 60 cycles, unless otherwise agreed upon

by the parties. ,

SECTION 8 - METERING, METER TESTING AND BILLING ADJUSTMENT

8.1 Printing Demand Meters, or equivalent meters, with
a sixty (60) minute demand interval, which will meter kilowatts,
and suitable watthour meters which will meter kilowatt hours,
shall be used to meter the delivery of power and energy from
City's Station Two. The metered kilowatt demand of City, Big
Rivers and others from City's Station Two shall be the means
of measuring the capacity of City's Station Two used by each.
The metered kilowatt hours of energy used by City, Big Rivers
and others from City's Station Two shall be the basis for fuel
replacements to the Station Two fuel reserve as provided in
Section 6.7 hereof.

8.2 The meters will be arranged so as to provide a
total measurement of kilowatt demand and a total measurement
of kilowatt hours delivered to City., Big Rivers and others
from City's Station Two.

8.3 Tests and inspections of said meters shall be made
as may be necessary to maintain them at the highest practical
commercial standard of accuracy, with tests performed at intervals
of not more than twelve months. Big Rivers will be advised
promptly of the results of all such tests. Big Rivers will
be given prior notice of and may have reoresentatives present

at such tests and inspections. Additional tests of said meters

-13-



will be made at the reasonable request of Big Rivers and in
the presence of its representatives.

8.4 If such periodic or additional tests show that a
meter used for recording capacity and/or energy uses is accurate
within one per cent (1%) slow or fast, no correction shall be
made in such recordings. If any such tests show that such meter
is inaccurate by more than one per cent (1%) sliow or fast, correction
shall be made in such recordings for the period during which the
parties agree that the inaccuracy existed.

8.5 City's kilowatt demand and energy uses from its
Station Two shall be metered at the following points:

(a) at point of City's Station Two switchyard where
delivery is taken over City Transmission and Transformation
Facilities.

(b) at point of City's Existing System substations where
delivery is taken over Big Rivers' transmission system, with
appropriate additions for ordinary transmission losses.

8.6 A1l of City's metering points shall be hourly
summarized so as to determine City's aggregate hourly kilowatt
demand and total energy uses from Station Two.

8.7 Big Rivers' kilowatt demand and energy uses from
City's Station Two shall be metered at point of City's Station
Two switchyard.

8.8 A1l meter readings and/or recordings necessary to
provide an accurate report of kilowatt demand and electric energy

uses from City's Station Two during each Monthly Billing Period
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shall be promptly made. At the end of each Monthly Billing
Period a report shall be promptiy made to Big Rivers of the
kilowatt demand and electric energy uses from City's Station
Two by City, Big Rivers and others durint such Monthly Billing

Period.

SECTION 9 - BILLING AND PAYMENTS

9.1 On or before the twentieth day of each calendar
month during each Contract Year Big Rivers shall pay to City's
Trustee, appointed under the Bond Ordinance, all capacity
charges due from it in accordance with Section 6 hereof for
its allotted Station Two capacity during the current Monthly
Billing Period. Such payments shall be made on the basis of
the Annual Budget in effect for the applicable Monthly Billing
Period. Payments shall be deemed complete upon the posting
thereof in the regular United States mail, properly addressed
and affixed with postage.

9.2 If any such payment or portion thereof is not paid
when due as herein provided, a penalty in the amount of one per
éent (1%) of the unpaid amount may, at the option of City, be
added thereto at the commencement of each thirty-day period
thereafter, and due and payable therewith. Provided however,
that in the case of a bona fide dispute as to the amount of
any such payment, the delayed payment penalty will be applicable
only to that unpaid portion of the invoice which is not reason-

ably in dispute.
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9.3 0ff-Setting Accounts: Big Rivers shall have the
right to off-set accounts payable under this Agreement by any
payments due it under Section 13.6 of the parties' Power Plant
Construction and Operation Agreement of even date herewith and
thereupon shall pay to the Trustee under the Bond Ordinance any
remaining balance of the off-set account. Off-setting of ac-
counts shall be employed in determining any delayed payment
charges as provided herein.

9.4 On or before one hundred twenty (120) days after
the end of each Contract Year there shall be submitted to
Big Rivers a detailed statement of the actual capacity costs
for all Monthly Billing Periods of such Contract Year, based
on the annual audit of accounts provided for in Section 11.

If, on the basis of such statement the actual aggregate capacity
costs for said Contract Year exceeded the estimate thereof in
the Annual Budget on the basis of which Big Rivers has made
payments, Big Rivers shall pay promptly to the Trustee appcinted
under the Bond Ordinance the additional amount to which the

City is entitied. 1If, on the basis of such statement the actual
-aggregate capacity costs for said Contract Year are less than
the estimate thereof in the Annual Budget on the basis of which
Big Rivers has made payments, such excess shall be credited
against Big Rivers' next monthly payment or payments hereunder,

or paid to Big Rivers if no such payments are due from Big Rivers.
SECTION 10 - OBLIGATIONS OF THE PARTIES
10.1 A1l obligations of City under the terms and pro-

visions of this Agreement shall be the sole obiigations of City's
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electric utility system, including its Existing System, its
Station Two generating plant and such other additions, exten-
sions and facilities that it may from time to time own and/or
operate. No debt or obligation of City under this Agreement shall
constitute a general obligation of the City.

10.2 City covenants that it will, subject to the approval
of any regulatory bodies having jurisdiction thereof, at all
times maintain rates for services rendered by its electric
utility system which will be sufficient to adequateiy meet
the costs of proper operation and maintenance thereof, to pro-
vide for the depreciation thereof through renewals and replace-
ments, or otherwise, and to provide for the full and prompt pay-
ment of all obligations of City on all of its outstanding
Electric Revenue Bonds, inciuding without Timitation its Station
Two Bonds,

10.3 A1l obligations and sums payable by Big Rivers
under the terms and provisions of this Agreement shall constitute
a general obligation of Big Rivers, and Big Rivers covenants
that it will, subject to the approval of any regulatory bodies
having jurisdiction thereof, at all times maintain rates for
services rendered by its electric utility systems and such
other business activities in which it shall engage for compen-
sation, which will be sufficient to adequately make the full
and prompt payment and performance of all its obligations to
the Trustee for the Bonds under the terms and provisions of

this Agreement.
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SECTION 11 - ANNUAL AUDIT

11.1 An annual audit of the financial accounts of the
City's Station Two shall be made in accordance with the pro-
visions of the Bond Ordinance. Big Rivers shall be entitled
to timely receipt of copies of the annual audit report.

11.2 Big Rivers shall have the right, at all reasonable
times, to examine the books, accounts and records of City's
Station Two in order to determine the accuracy of charges being

made to it under the provisions of this Agreement.

PART III
GENERAL PROVISIONS

SECTION 12 - OPERATING STANDARDS
12.1 City will operate and maintain, under the provisions

of the Power Plant Construction and Operation Agreement, the
generating station, auxiliary facilities, joint use facilities
and other related facilities comprising its Station Two, in
accordance with standards and specifications equal to those
provided by the National Electric Safety Code of the United
States Bureau of Standards, and as required by any regulatory

authority having jurisdiction thereof.

SECTION 13 - UNCONTROLLABLE FORCES - CONTINUING OBLIGATION FOR
PAYMENTS

13.1 Neither party hereto shall be considered in de-

fault or breach with respect to any obligation under this
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Agreement if prevented from fulfilling such obligation by
reason of an Uncontrollable Force. Any party unabie to

fulfill any obligation by reason of Uncontrollable Forces shall
exercise due diligence to remove such disability as soon as
reasonably possible.

13.2 The term "Uncontrollable Force" shall mean any
force which is not within the control of any party to this
Agreement, and which by exercise of due diligence and fore-
sight could not reasonably have been avoided, inciuding, but
not limited to, an act of God, fire, flood, earthquake, explosion,
strike, sabotage, an act of the public enemy, civil or military
authority, including court orders, injunctions, and orders of
government agencies having proper jurisdiction, insurrectioﬁ
or riot, an act of the elements, failure of equipment, or in-
ability to obtain or ship materials or equipment because of
the effect of similar causes on suppliers or carriers.

13.3 Anything to the contrary in this Contract not-
withstanding, Big Rivers shall have a continuing obligation to
make payments for capacity as provided in this Agreement,
whether or not City's Station Two is inoperable or the operation
thereof is interrupted, suspended or interferred with in whole
or in part for any cause whatsoever, including Uncontroilable

Forces.
SECTION 14 - ARBITRATION

14.1 Any cbntroversy or claim arising out of, or relating

to this Agreement or the breach thereof, including disagreements
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between thé Trustee and either or both parties to this Agreement,
may be submifted to Arbitration at the time, in the man;er and
upon the ierms agreed upon by the parties.

14.2 Arbitration shall not be vonsidered the sole or
exclusive means of settling controversies which may arise under
the terms and provisions of this Agreement, nor shall arbitration
be considered a condition precedent to any action in court of

law or equity or proceedings before any governmental agency

or regulatory body having jurisdiction thereof.

SECTION 15 - DEFAULT

15.1 In the event of a default by either party to this
Agreement in the performance of any one or more of the pro-
visions hereof, the aggrieved party or parties shall, in
addition to the remedies specified in this Agreement, have
the right to use and employ all remedies available through
courts of law and/or equity, governmental agencies and/or

regulatory bodies having jurisdiction thereof.

SECTION 16 - WAIVER

16.1 The failure of either party to insist in any one
or more instances upon strict performance of any of the pro-
visions of this Agreement or to take advantage of any of its
rights hereunder shall not be construed as a waiver of such
provisions or the relinquishment of any such rights, but the

same shall continue and remain in full force and effect.
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SECTION 17 - ﬂOTICES
17.1 Any payment, written notice, demand or request
required or permitted under this Agreement shall be deemed
properly given to or served upon the recipient when posted
through the regular United States mail, properly addressed, and
affixed with postage as follows:
to City: General Manager
Municipal Power and Light
P.0. Box 8
Henderson, Kentucky 42420
to Big Rivers: Manager
Big Rivers RECC
P.0. Box 24
Henderson, Kentucky 42420
to the Trustee: as established by the Bond Ordinance.
17.2 The designation of the person to be notified, or
the addresses of such persons, may be changed at any time upon

written notice to the other parties.

PART 1V
OTHER PROVISIONS

SECTION 18 - COMPLIANCE WITH BOND ORDINANCE

18.1 This Agreement shall be subject to the terms and
provisions of the Bond Ordinance. City and Big Rivers agree that
they will not amend, modify or otherwise alter this Agreement in

any manner that will impair or adversely affect the security
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afforded by the provisions of this Agreement to the holders

of the City's Electric Revenue Bonds, inciuding Station Two
Bonds, for the payment of principal, interest and premium, if
any, thereon, so long as any of such Bonds are outstanding and
unpaid, or until provision is irrevocably made for the payment

thereof.

SECTION 19 - MAINTENANCE OF RESERVES:

19.1 City covenants and agrees that during the term
of this Agreement, and any renewals or extensions thereof,
it will continue to keep and maintain, in the manner provided
in the Bond Ordinance and the supplemental ordinance providing
for the Station Two Bonds, as operating facilities of its
Station Two,’the Station Two 0. & M. Account, the Station Two
R. & R. Account and the Station Two fuel reserve, all as pro-
vided under the terms of this Agreement and the parties' Power

Plant Construction and Operation Agreement of even date herewith,.

SECTION 20 - .CITY INCLUDES UTILITY COMMISSION

20.1 It is recognized by the parties that the City
operates, manages and controls its electric utility system through
its City of Henderson Utility Commission, appointed pursuant
to KRS 96.530. A1l references to City under the terms and
provisions of this Agreement shall include its City of Henderson
Utility Commission to the extent appliicabie.

20.2 The parties agree that all rights and obligations
of City under the terms and provisions of this Agreement shall

also constitute rights and obligations of the City of Henderson
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Utility Commission. By its execution of this Agreement the
City of Henderson Utility Commission covenants and agrees

that all references to City under the terms and provisions of
this Agreement shall include the City of Henderson Utility
Commission, and that it shall be obligated under this Agreement

accordingly.

SECTION 21 - TERM AND TERMINATION

21.1 The term of this Agreement shall commence upon the
execution hereof by City and Big Rivers and shall terminate on
October 31, 2003 unless otherwise terminated as hereinafter
provided.

21.2 Big Rivers shall have the option of extending the
term of this Agreement for two successive five-year terms pro-
vided that at least five years' advance written notice of each
such extension is given to City. Such extension or extensions
shall be upon the same terms and conditions applicablie to the
original term of this Agreement, except as otherwise provided in
Section 6.6 hereof.

21.3 :Notwithstanding the provisions of Sections 21.1 and
21.2, this Agreement and any options herein granted shall terminate
as soon as Big Rivers' allocation of capacity from City's Station

Two shall be zero.
SECTION 22 - AMENDMENTS

22.1 No amendments of this Agreement shall be effective

unless reduced to writing and executed by all parties hereto.
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22.2 1t is understood that Big Rivers may not agree to
any amendment, modification or alteration of this Agreement with-
out first obtaining approval of the Administrator of the Rural

Electrification Administration.

SECTION 23 - SEVERABILITY

23.1 In the event that any part of this Agreement is
declared illegal or no Tonger in force by reason of an order
issued by a court or regulatory body of competent jurisdiction,
all remaining portions of this Agreement which are not affected

by such order shall continue in full force and effect.

SECTION 24 - ASSIGNMENT

24.1 This Agreement shall be binding upon the parties
hereto, their respective successors and assigns. Provided how-
ever, that this Agreement shall not be assigned by either party
(except for an assignment by Big Rivers to the United States

of America) without the written consent of the other party.

SECTION 25 - APPROVAL

25.1 This Agreement shall be subject to the approval of
all local, state or federal regulatory bodies having jurisdiction
thereof and shall become effective only upon the execution thereof
by the parties and approval by the Administrator of the Rural

Electrification Administration.
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SECTION 26 - CONDITIONS PRECEDENT

26.1 This Agreement in its entirety is entered into
subject to the following express conditions precedent:

(a) That the parties shall enter into and execute the
Power Plant Construction and Operation Agreement, the real estate
Purchase-Sale Agreement and the Joint Facilities Agreement,
all of even date herewith.

(b) That the parties shall be able to obtain all ap-
provals and authorizations from publiic authorities and the Ad-
ministrator of the Rural Electrification Administration necessary
to enable them Tawfully to enter into and carry out this Agreement.

(c) That the City shall be able to issue and sell its
Station Two Bonds with rates of interest and schedule of ma-
turities acceptable to City and Big Rivers, with a final maturity
of not less than thirty years from date of issuance, in the
principal sum of $76,000,000.00.

26.2 If all of the said conditions precedent do not
occur within one year from the date hereof, this Agreement shall
be void and all rights hereunder shall terminate unless the
parties agree in writing to extend the time for the happening

of said conditions precedent.

SECTION 27 - AUTHORITY TO EXECUTE

27.1 This Agreement is executed by the duly authorized
officers or representatives of the parties pursuant to authority
granted to each of them by the Tawful action of their respective

official commissions or boards.
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Executed at Henderson, Kentucky this A7 day of
ﬂ?g;m%;/ , 19 70

CITY OF HENDERSON, KENTUCKY

BY ;2%2;{42&%//{%222%%ﬁzﬂgzaj |

William L. Newman, Mayor

ATTEST:
C//%MEM%/Z;
ity Cler

(City Seal)
CITY OF HENDERSON UTILITY COMMISSION

{7 /A.7/3/)
QX// e cxééé( ?/

Louis Hatchett, Chairman

ATTEST:

BIG RIVERS RURAL ELECTRIC
CO-OPERATIVE CORPORATION

o Sl fod L

Robert Reid, Sr., President

ATTEST:

.ﬂ({?~7?? éﬁZ/(/éZ&&wCJ

Wilson, Secretary

This instrument prepared by:

M‘RKWFLL'& BRYANT
Suite 320 - Imperial Buiiding
110 Third Street
Henderson, Kentucky 42420
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Amendment #1

POWER SALES CONTRACT
BETWEEN
CITY OF HENDERSON, KENTUCKY
AND
BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION
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POWER SALES CONTRACT

Amendment #1

The Power Sales Contract entered into as of August 1, 1970 by
and between the City of Henderson, Kentucky and Big Rivers Rural
Electric Co-operative Corporation is hereby amended in the follow-
ing particulars:
1. Section 2.2 is amended so as when amended the same shall read
as follows:

2.2 Station Two: City's proposed 350-megawatt

generating station and all auxiliary facilities,

joint use facilities (provided by City) and other

related facilities to be constructed at a site on

Green River in Henderson County, Kentucky (which

shall not include the City Transmission and Trans-

formation Facilities as herein defined).
2. Section 2.6 is amended so as when amended the same shall read
as follows:

2.6 Contract Year: With respect to the first

contract year, the period from Date of Commercial

Operation or June 30, 1974, whichever shall first

occur, to and including the next succeeding

December 31, and thereafter, the successive twelve-

month periods beginning January 1 and ending



December 31; provided that in the event that City
shall exercise its right under the Bond Ordinance to
change from a calendar year accounting period, as
shall be specified in a Supplemental Ordinance
adopted in accordance with the Bond Ordinance, the
term Contract Year as used herein shall thereupon
refer to the same period as such new fiscal year
accounting period with such changes in the accounting
and budgeting procedures, including the adoption of
a new Annual Budget hereunder, as shall be necessary.
or appropriate to effect such change in the Contract
Year.
3. Section 3.6 is amended so as when amended the same shall read
as follows:
3.6 The Total Capacity of Station Two as referred to
herein shall be the average of the total continous net
sendout capability of all generating units in Station Two
as determined by semi-annual tests, made in the months
of August and January, of at least twenty-four hours'
duration under actual load carrying condition, when
the equipment is operated at rated pressure and
temperature with all auxiliary equipment in service,

and at a power factor of approximately ninety per cent



(90%). The measurement will be made at the 161 KV
metering points of the Station Two Switchyard.
4. SECTION 21 - TERM AND TERMINATION, and subsections 21.1,
21.2, and 21.3 are renumbered so as to be SECTION 22 - TERM AND
TERMINATION and subsections 22.1, 22.2 and 22.3. A new Section
21 with subsections 21.1, 21.2 and 21.3 is added to read as
follows:
SECTION 21 - HENDERSON-DAVIESS AND CITY ELECTRIC SYSTEMS
21.1 The parties mutually agree that the Henderson-
Daviess System and the City Electric System, as de-
scribed in the City's Revised Request for Ruling,
dated December 1970 and filed with the Internal
Revenue Service (a copy of which has been delivered
to Big Rivers), will be operated in the manner
prescribed in said Revised Request for Ruling, so
as to preclude any distribution of any of the generating
capacity of said Henderson-Daviess System and said City
Electric System outside the area of Henderson and
Daviess Counties except as described in said Revised. .
Request for Ruling.
21.2 It is understood by the parties, however,
that the requirement of Section 21.1 hereof will no

longer be effective fn the event and to the extent that



any change in the applicable statute, regulations o%
rulings of the Internal Revenue Service should occur
pursuant to which interest on the Bonds would remain
exempt from federal income taxation in the absence
of compliance with such requirement.
21.3 Big Rivers covenants and agrees to save harmless
and indemnify City for any loss or damage whatsoever
arising out of Big Rivers' violations, if any, of the
provisions of Section 21 of this contract.
5. SECTION 22 - AMENDMENTS and its subsections 22.1 and 22.2
are renumbered so as to be SECTION 23 - AMENDMENTS and subsec-
tions 23.1 and 23.2.
6. SECTION 23 - SEVERABILITY and its subsection 23.1 are re-
numbered so as to be SECTION 24 - SEVERABILITY and subsection 24.7.
7. SECTION 24 - ASSIGNMENT and its subsection 24.1 are re-
numbered so as to be SECTION 25 - ASSIGNMENT and subsection 25.1.
8. SECTION 25 - APPROVAL and its subsection 25.1 are renumbered
so as to be SECTION 26 - APPROVAL and subsection 26.1.
9. SECTION 26 - CONDITIONS PRECEDENT and its subsections 26.1
and 26.2 are renumbered so as to be SECTION 27 - CONDITIONS PRE-
CEDENT and subsections 27.1 and 27.2.
10.  SECTION 27 - AUTHORITY TO EXECUTE and its subsection 27.17
are renumbered so as to be SECTION 28 - AUTHORITY TO EXECUTE

and subsection 28.1.



A11 provisions of the parties' Power Sales Contract of Aug&st
27, 1870 not herein amended shall remain in full force and

effect as originally adopted.

. Executed at Henderson, Kentucky this _22%42__day of

%W% , 1971.

CITY OF HENDERSON, KENTUCKY

BY %gfﬂ/ﬁw

Newman, Mayor

ATTEST:

Vs e

City Clerk

(City Seal)

CITY OF HENDERSON UTILITY COMMISSION

;74ﬁ/7 . == —
BY//\i///u ("—“/// v

Louis Hatchett, Cha1rman

ATTEST:

/Sé@i ,éér/éf//f/w/ /iJWA/




BIG RIVERS RURAL ELECTRIC
CO-OPERATIVE CORPORATION

v Sl /@M

Robert Reid, Sr., President

ATTEST:

mw

Wilson, Secretary

This instrument prepared by:

of WEST MARKdéLL & BRYANT

Suite 380 - Imperial Building
110 Third Street
Henderson, Kentucky 42420



POWER SALES CONTRACT

Amendment #2

The Power Sales Contract entered into as of August 1,

1970, as amended by Amendment #1 entered into as of March 2,

1971 ("Power Sales Contract"), by and between the City of

Henderson, Kentucky and Big Rivers Rural Electric Co-Operative

Corporation is hereby further amended in the following par-

ticulars:

1.. Section 2.9 is amended to read as follows:

"2.9., Station Two Bondg (the Bonds): The Electric
Light and Power Revenue Bonds authorized, sold and issued
by City pursuant to the Bond Ordinance, to provide for
the costs of acquisition, construction and start-up of
City's Station Two and shall mean and include: (i) the
Electric Light and Power Revenue Refunding Bonds, Sta-
tion Two Series dated March 1, 1973, authorized under
the Bond Ordinance to refund the Electric Light and
Power Revenue Bonds, Station Two Series dated March 1, .
1971, issued under the Bond Ordinance; (ii) additional
bondl::jJ if any,authorized and issued under the Bond
Ordinance to provide for such costs of Station Two in
excess of original estimates; and (iii) subject to the
written approval of Big Rivers, additional bonds, if any,

authorized and issued under the Bond Ordinance to finance



any Additional Project (as defined in the Bond Ordinance
for Station Two."

2. Section 21.2 is amended to read as follows:

"21.2. It is understood by the parties, however,

that the requirement of Section 21.1 hereof will no
longer be effective in the event and to theﬁextent that
any change in the applicable statute, reguiétions or
rulings of the Internal Revenue Service should occur
pursuant to which interest on the Bonds, including the
Electric Light and Power Revenue Refunding Bonds, Sta-
tion Two Series dated March 1, 1973 and the Electric
Light énd Power Revenue Bonds, Station Two Series

dated March 1, 1971, issued under the Bond Ordinance,
would remain exempt from federal income taxation in the
absence of compliance with such requirement.”

3. The parties to this Amendment #2 hereby agree
that all references to the Power Sales Contract in the Power
Plant Construction and Operation Agreement dated August 1,
1970, as amended, and the Joint Facilities Agreement dated
August 1, 1970, both by and between the parties hereto,
shall be deemed to include and refer to the Power Sales
Contract, as amended by this Amendment #2.

4, A1l provisions of the Power Sa%es Contract
shall remain in full force and effect, except as amended by

this Amendment #2.



5. This Amendment #2 to the Power Sales Contract
shall take effect upon the issuance of the Electric Light
and Power Revenue Refunding Bonds, Station Two Series dated
March 1, 1973 in accordance with the terms of the Bond
Ordinahce, and the payment and discharge of the lien of the
Electric Light and Power Revenue Bonds, Statidanwo Series
dated March 1, 1971 in accordance with tThe proﬁisions of
Article XII of the Bond Ordinance.

Executed at Henderson, Kentucky this day of

March » 1973.

CITY OF HENDERSON, KENTUCKY

ATTEST:

/7/ ﬂ//_‘“

Clty Clerk

CITY OF HENDERSON UTILITY COMMISSION

[CITY SEAL] —)@/CW% %///

Chairman

ATTEST:

@/{//1/64// /é/ N 554,@&%//\"




BIG RIVERS RURAL ELECTRIC CO-OPERATIVE
CORPORATION

By e

2ty
ATTEST: , President

//ML% feert

This instrument prepared by:

)/L/L"P:zﬂ—/:_:‘m /‘WLL*K/('\/\N(//l f







POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT
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CITY OF HENDERSON, KENTUCKY
and

BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION

August 1, 1970
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POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT

THIS AGREEMENT made and entered into as of Auqust 1, 1970
by and between CITY OF HENDERSON, KENTUCKY, hereinafter referred
to as CITY, and BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION,
a Kentucky Corporation with principal offices in Henderson,
Kentucky, hereinafter referred to as BIG RIVERS.

WITNESSETH THAT:

PART 1
STIPULATIONS AND DEFINITIONS

SECTION 1 - STIPULATIONS

1.1 City owns and operates an electric generating and
distribution system (Municipal E]ectrfc Light & Power System)
with tota1rgenerating capability of forty-eight thousand (48,000)
kilowatts and firm system capacity of twenty-two thousand (22,000)
kilowatts, with which it serves the needs of City and its in-
.habitants for electric power and energy.

1.2 Big Rivers owns and operates electric generating
stations and related transmission facilities with present gen-
erating capacity (including capacity under construction) of five
hundred ninety thousand (590,000) kilqwatts with which it supplies
power and energy to its member Rural é1ectric Co-operative
Corporations, which in turn serve the local consumers in their

respective service areas.



1.3 The electric systems of City, Big Rivers, Southern
IT1inois Power Co-operative, an I1linois Corporation, and Hoosier
Energy Division of Indiana Statewide Rural Electric, Inc., an
Indiana Corporation, are interconnected to form what is known as
the KII Pool under provisions of an interconnection agreement
of April 1, 1968.

1.4 City's present system Toad is in excess of the firm
capacity of its Municipal Power & Light System and it provides
its deficient needs through the provisions of the KII Pool
Agreement.

1.5 City is presently planning a comprehensive annexation
program whereby the area of its corporate 1imits will be in-
creased by approximately three-fold.

1.6 City's consuiting engineers have determined that
City will require additional generating capabilities by the
year 1973 in order to provide for the needs of its electric con-
sumers. Said engineers have further determined and recommended |
to City that the most feasible and economical plan for providing
the City's present and anticipated electric generation needs is
.the construction by City of a relatively large and more efficient
generating station, whereby City can provide adequate, Tow-cost
power and energy for the present and future needs of its Municipal
Electric Light & Power System, with interim sales of surplus
power and energy: (a) to Big Rivers as provided in the parties'
Power Sales Agreement of even date herewith; (b) through the
provisions of the KII Pool Agreement; (c) or otherwise.

1.7 City's consulting engineers have reported that
the site of City's present generating plant is inadequate for
the addition qf the rgquired generating facilities and that
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space requirements and the growing need and public demand for
control of the urban environment make the selection of a
remote, rural site most desirable.

1.8 City's consulting engineers have determined
and recommended to City that the most feasible and economical
plan for the City's addition of such generating station is
the establishment of a new generating station, presently
consisting of two, one hundred seventy-five (175) megawatt,
coal-fired, steam-electric generators, with provisions for
the future addition of other generating units, at a site on
the Green River in Henderson County Kentucky, adjacent to the
Reid Station of Big Rivers, and so arranged as to provide for
the joint utilization by City and Big Rivers of auxiliary
facilities and operating personnel in such manner as to achieve
optimum economies in construction and operation, all as authorized
by KRS 96.520, as amended. The addition of such geherating station
to City's electric facilities would provide City a firm system
capacity of two hundred twenty-three thousand (223,000) kilowatts,
‘which is estimated to meet City's needs for electric power and
energy for - an additional twenty (20) years.

1.9 Big Rivers has agreed, subject to the terms of this
Agreement that it will sell and convey such site and all required
easements to City, that it will permit City to construct its
generating station in the manner so recommended by its consulting
engineers, and that it will enter into a power sales agreement

with City for the purchase of all surplus capacity and related



energy available from time to time from said generating
station.

1.10 City has accepted the determinations and recommen-
dations of its consulting engineers and has determined to pro-
ceed with the design, construction, start-up and operation of
such electric generating station (hereinafter referred to‘as
Station Two) subject to the terms and provisions of this Agree-
ment and other Agreements referred to herein,

1.11 City has employed the services of a nationally
recognized engineering firm to design and supervise construction
of its Station Two; has employed the services of financial ad-
visers to assist in the sale of sufficient revenue bonds with
which to finance the acquisition, construction and start-up of
said Station Two and has employed the services of nationally
recognized bond counsel. Upon the execution and approval of
this Agreement City will direct its said employees to proceed

with the performance of such services.

SECTION 2 -~ DEFINITIONS

2.1 Existing System: The electric utility system by
which City serves the needs of Ciéy and its inhabitants (and
some non-inﬁabitants) at the time of the execution of this Agree-
ment, and all additions, expansions and fmprovements thereto and
renewals and replacements thereof hereafter made, other than
Station Two.

2.2 Station Two: City's proposed 350-megawatt generating

station and all auxiliary facilities, joint use facilities



(provided by City) and other related facilities to be constructed
at a site on Green River in Henderson County, Kentucky, together
with all additions, expansions and improvements thereto and
renewals and replacements thereof (which shall not include the

City Transmission and Transformation Facilities as herein defined).

2.3 Auxiliary Facilities: Power plant facilities which
are physically separated from the steam generators, turbines and
electric generators comprising the generating station, and which
are required for the operation, maintenance and/or control thereof,
and/or the delivery of power and energy therefrom, but excluding
the City Transmission and Transformation Facilities.

2.4 Joint Use Facilities: Auxiliary facilities which are
so constructed and/or arranged as to be useful to City and Big
Rivers in the operation, maintenance and control of their.respective
generating stations.

2.5 Date of Commercial Operation: The date upon which the
first unit of City's Station Two has been placed in normal continuous
operation so as to produce power and energy in a commercially
acceptable manner.

2.6 | Contract Year: With respect to the first contract
ﬂyear, the period from Date of Commerciaf Operation or June 30, 1974,
whichever shall first occur, to and including the next succeedihg
December 31, and thereafter, the successive twelve-month periods
beginning January 1 and ending December 31.

2.7 Monthly Billing Period: Each calendar month of any
Contract Year.

2.8 Bond Ordinance: The Electric Light & Power Revenue
Bond Ordinance adopted by City authorizing the issuance of

Station Two Bonds, together with ordinances supplemental thereto



or amendatory thereof.

2.9 Station Two Bonds (the Bonds): The Electric Light
& Power Revenue Bonds authorized, sold and issued by City pursuant
to the Bond Ordinance, to provide for the costs of acquisition,
construction and start-up of City Station Two and shall include:
(i) the Electric Light & Power Revenue Bonds, Station Two Series
authorized and issued under the Bond Ordinance; and (ii) additional
Bonds, if any, authorized and issued under the Bond Ordinance to
provide for such costs of Station Two in excess of original es-
timates.

2.10 City Transmission and Transformation Faéilities: The
transmission and transformation facilities to be provided by City
connecting Station Two to City's Existing System.

2.11 Trustee: The Trustee appointed pursuant to the Bond

Ordinance.

PART 11
FACILITIES

SECTION 3 - ACQUISITION OF SITE
3.1 Big Rivers agrees to sell and convey to City a
site and necessary easements and rights-of-way for City's
construction and operation of its Station Two, all in accordance
with the parties Purchase-Sale Agreement of even date herewith.
3.2 Such site, easements and rights-of-way shall be
conveyed and/or granted to City free and clear of any encum-
brances whatsoever which would have priority over the rights

of the holders of City's Electric Revenue Bonds.
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SECTION 4 - CONSTRUCTION OF PLANT

4.1 City will direct its employed engineering firm to
proceed immediately with the design and development of plans
and specifications for the construction of Station Two, consisting
of two, one hundred seventy-five (175) megawatt coal-fired, steam-
electric generating units, with all necessary auxiliary facilities,
with such arrangement as will provide for the joint use by City
and Big Rivers of auxiliary facilities and operating personnel
so as to result in optimum economies of construction and operation.
Such plans and specifications shall be subject to pr{or approval
by City and, to the extent that Big Rivers' Reid Station is
affected thereby, by Big Rivers.

4.2 City agrees to obtain all necessary permits for
the construction and operation of its Station Two, moorage and
associated facilities and further agrees to use its best efforts
to cause any and all of such permits to extend for a term equal
to the term of this Agreement, or to obtain any new or additional
permits required to enable it to operate and maintain its Station
Two for such term.

4.3 Upon completion by the engineers of such plans and
specifications, and upon approval thereof by City and Big Rivers,
as hereinabove provided, City will diligently proceed with the
construction of Station Two in the most economical and efficient
manner, consistent with good utility practices, and in such
manner as to least interfere with the continued operation by
Big Rivers of its Reid Station during the period of construction

and the start-up of such facilities.
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4.4 Big Rivers will provide construction assistance to
City during the design, construction and start-up of City's
Station Two in accordance with the provisions of Section 11,

Construction Assistance, of this Agreement.

SECTION 5 - TRANSMISSION AND TRANSFORMATION FACILITIES

5.1 Adequate switchyard and 161 KV step-up transformers
will be provided by City as a part of Station Two.

5.2 City will provide, at its own cost, one 69 KV
transmission line and related transformation facilities connecting
its Station Two to its Existing System (herein referred to as City
Transmission and Transformation Facilities), with provision for
increasing of transmission capacity to meet City's future needs.

5.3 Big Rivers will maintain at all times and provide
for City's use, at no cost to City, surplus capacity on its two
existing 69 KV transmission lines from point of City's Station Two
switchyard to points of substations of City's Existing System,
and will likewise provide for City's use any surplus capacity on
additional transmission facilities which Big Rivers may here-
after construct in such a manner as to permit the transmission of
electric energy from City's Station Two to its Existing System.

In its use of such transmission facilities, City will not, in any
manner, disrupt or advefse]y affect Big Rivers' service to its
own customers. |

5.4 Any transmission facilities reqdired by City in
addition to those provided as hereinabove recited, shall be pro-

vided by City at its own cost.



SECTION 6 -~ JOINT USE FACILITIES

6.1 City and Big Rivers mutually agree that they will
each provide such joint use facilities as are determined by the
City's employed engineering firm (and approved by City and Big
Rivers) to be furnished by each, respectively, and will each
provide, on a best efforts basis, for the continued operation and
maintenance thereof for the joint use and benefit of the parties,
all as provided in the parties' Joint Facilities Agreement of

even date herewith.

SECTION 7 - FUEL SUPPLY

7.1 An initial coal supply will be established out of
the proceeds of the Station Two Bonds as a facility of City's
Station Two. Bond proceeds in the amount of $465,000 will be
allotted therefore,.

7.2 Such coal supply will be maintained as a fuel
reserve throughout the term of this Agreement through the
addition of replacement fuels as such reserve is from time
to time, consumed in the operation of City's Station Two.-

7.3 Start-up fuels will be supplied by Big Rivers as

provided in Section 12, Start-Up Assistance.

SECTION 8 - GENERAL PLANT EQUIPMENT

8.1 City will acquire out of the proceeds of the
Station Two Bonds, as part of the initial facilities of Station
Two, general plant equipment sufficient to efficiently operate

and maintain Station Two.



SECTION 9 - CAPITAL FUNDS AND ACCOUNTS

9.1 The following capital funds and accounts (among others)
will be established out of the proceeds of the Station Two Bonds
as facilities of City's Station Two:

(a) a Station Two Account in the Operating & Maintenance
Fund (hereinafter referred to as the Station Two 0. & M. Account)
in the amount of $500,000.00.

(b) a Debt Reserve Account in the Debt Service Fund, in
the amount required therefore under provisions of the Bond Ordinance,
hereinafter referred to as the Station Two Debt Reserve Account.

(c) a Station Two Account in the Renewals and Replacements
Fund (hereinafter referred to as the Station Two R. & R. Account)
in the amount of $750,000.00.

9.2 Such accounts and funds shall be held, managed,
controlled, invested, expended, applied and maintained as provided
by the Bond Ordinance and the parties' Power Sales Contract of even

date herewith.

SECTION 10 - SALE OF BONDS

10.1 City will authorize, sell and issue its Station Two
Bonds bearing an average interest rate and maturity schedule
acceptable to City with final maturity of not less than thirty
(30) years from date of issuance, in a principal amount of
$76,000,000. The City shall also use its best efforts to sell
and issue any additional Bonds required to provide for costs
of Station Two 1in excess of original estimates.

10.2 The proceeds of such Bonds will be held, managed,

controlled, invested, expended and applied as provided by the
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Bond Ordinance.

PART ITI
CONSTRUCTION, START-UP AND OPERATION

SECTION 11 - CONSTRUCTION ASSISTANCE

11.1 In connection with the acquisition and construction
of City's Station Two, Big Rivers will provide to City, at the
costs hereinafter recited, construction services and facilities
as follows:.

(a) advice on the selection of the most economical and
feasible power plant design.

(b) review and recommendation on approval of plans
and specifications.

(c) evaluation of all construction and equipment bids
and proposals; recommehdation on contract awards and purchases.

(d) coordination and supervision of all contractors and/or
suppliers engaged in the actual construction of Station Two.

(e) complete accounting services for all phases of
écquisition and construction of Station Two.

(f) compilation of a complete and accurate record of all
drawings, specifications, contracts, reports, test results,
correspondence and other written materials pertinent to the
acquisition and construction of Station Two.

(g) witnessing of all testing of materials and/or
equipment incorporated into Station Two.

(h) providing water and electric service required 'in the

construction of Station Two.
(i)  furnishing, at no charge, space in Big Rivers Reid
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Station for City's consulting and construction engineers.

(j) providing such other assistance, services and/or
facilities in ccnnection with the acquisition and construction
of Station Two as may from time to time be agreed upon by the
parties.

11.2 City will reimburse 3ig Rivers for all its reasonable
out-of-pocket expenses in providing the services and facilities
enumerated in Section 11.1, plus an additional overhead allowance
in the amount of twenty per cent (20%) on all such labor costs and
ten per cent (10%) on all such materials and supplies. Such costs
will be paid from the proceeds of Station Two Bonds.

11.3 It is understood that the services to be performed
by Big Rivers under the provisions of this Section 11 are on an
advisory basis, and that City has the right to make all final
determinations in connectidn therewith. However, to the ex-
tent that the design and/cr construction of Station Two shall
have a material effect upon the economical and/or continuous
operation of Big Rivers Reid generating plant, Big Rivers shall
-have tne right of approvai or disapproval of such determinations
by City. |

11.4 City will provide adequate Builders Risk Insurance
covering the complete construction and installation of its
Station Two and shall further provide adequate insurance for
protection of Big Rivers Reid Station and related facilities
against damages from construction operations. The costs of
such insurance will be paid out of the proceeds of the Station

Two Bonds.



SECTION 12 - START-UP ASSISTANCE

12.1 Big Rivers will provide to City, at the costs here-
inafter recited, technical skills, labor, fuels, materials and
other services required for starting up and placing into commercial
operation City's Station Two.

12.2 Operating tests of all equipment and auxiliary
facilities of Station Two will be performed by or under the
direction of Big Rivers, and suitable reports thereof will be
made to City. Big Rivers wil} direct City's engineers, con-
tractors and suppliers in the making of all changes, adjustments,
repairs, replacements, alterations or additions required in order
to place City's Station Two and its various components into
commercial operation and in compliiance with the plans and
specifications therefore adopted by City. Big Rivers will
place Station Two into commercial operation as soon as reason-
ably possible and will immediately notify City thereof.

12.3 City will reimburse Big Rivers for its reasonable
out-of-pocket expenses in providing the start-up assistance,
services and/or materia1s€referred to in this Section 12, plus
“an additional overhead allowance in the amount of twenty per cent
(20%) on all such labor costs and ten per cent (10%) on all such
materials, except fuels. Fuels will be furnished at cost.

Such costs will be paid from the proceeds of the Station Two Bonds.

12.4 Electric energy produced from each unit of City's
Station Two during start-up and prior to the Date of Commercial

Operation shall be marketed wherever and whenever possible.
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A1l amounts received from such sales of energy shall be for
the account of City and shall be applied to the costs of con-

struction of City's Station Two.

SECTION 13 - OPERATION, MAINTENANCE AND CONTROL

13.1 Except as otherwise provided herein, City shall have
full ownership, management, operation and control of its
Station Two.

13.2 Subject to City's ownership, management and control,
during the tefm of this Agreement Big Rivers will provide,
as an independent contractor, all operating personnel, materials,
supplies ahd technical services required for the continuous operation
of City's Station Two so as to fulfill City's obligations (a) to
provide the needs of City and its inhabitants as defined in the
Power Sales Contract, (b) to Big Rivers as provided in the
Power Sales Contract, (c) to the KII Pool members, as provided
in the KII Pool Agreement and (d) to others to whom City may,
from time to time, become contractually obligated in connection
with its Station Two.

13.3 Purchases of materials and supplies required in
the operation and maintenance of City's Station Two shall be
‘made for City's account, subject to approval and acceptance by
City and in compliance with all laws applicable thereto.

13.4 Big Rivers covenants and agrees that during the term
of this Agreement it will at all times operate City's Station Two
on a best efforts basis, in an efficient and economical manner,

and will maintain, preserve and keep said Station Two and every



part and parcel thereof in good repair, working order and -
condition, and will, from time to time, make all necessary and
proper repairs, renewals and replacements thereto so that at all
times the business to be carried on by City in connection there-
with shall be properly and efficiently conducted.

13.5 Big Rivers will keep and maintain complete and
accurate records of its operation and maintenance of City's
Station Two, including without limitation: (a) the continued
output of Station Two and the uses thereof by City, Big Rivers
and others, (b) the continued input of labor, materials,
supplies and services to Station Two, (c) records of all main-
tenance and repairs to Station Two, (d) records of all renewals
and replacements of Station Two, (e) records of Station Two
fuel consumptions, replacements and reserves, (f) current in-
ventories of all supplies, equipment and replacement parts
maintained in connection with Station Two, (g) such other records
as shall be of assistance to City in the ownership, operation,
maintenance, management and control of Station Two.

13.6 City will pay Big Rivers, on a monthly basis,
its reasonable expenditures incurred in the operation and
maintenance of City's Station Two under the terms of this Agree-
ment, as defined and allocated to City's Station Two under the
provisions of Section 13.8 - Allocation of Costs, plus an
additional payment of fourteen and one-half (14 1/2) cents
per month, per kilowatt of the total capacity of Station Two, as
such total capacity is from time to time determined and established
as provided in the parties Power Sales Contract of even date here-

with.
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13.7 ‘Such payments to Big Rivers by City shall be made
monthly on the basis of the Annual Budget then in effect, and in
accordance with the provisions of Sections 14 and 18 of this
Agreement. 4

13.8 Allocation of Costs:

It is recognized that Big Rivers will operate and maintain
its Reid Generating Station with the same operating personnel
and facilities as it will use for the operation of City's
Station Two. For purposes of defining and allocating the odsts
thereof the parties agree as follows: .

(a) the following costs of operation and maintenance
will be allocated to the particular generating station to which
they are applied, and will be charged directly to such generating
station:

(1) Costs of materials, supplies and fuels attributable
directly to a generating plant.

(2) Costs of repairs, maintenance and spare parts at-
tributable directly to a generating plant.

(3) Costs of renewals, replacements and additions at-
tributable djrectly to a generating plant. '

(4) Costs of emergency and/or maintenance capacity and
energy attriéutable directly to a generating plant.

(5) Property taxes validly imposed upon each party's
plant and related facilities.

(6) Costs of insurance attributable to a generating
plant.

(b) The following costs of operation and maintenance will

be allocated between Big Rivers Reid Station and City's Station

-16-



Two on the basis of each generating station’s total capacity
as related to the sum of such total capacities:

(1) A1l operating labor and fuel handling labor.

(2) A1l maintenance labor common to both plants.

(3) A1l supplies common to both plants.

(4) A1l maintenance materials common to both plants.

(5) A1l costs of operation, maintenance, repair,
addition, renewal and replacement of joint use facilities as
described in Section 6 of this Agreement.

(6) Al11 applicable taxes except property taxes on
plant and taxes directly attributable to cost of fuels and/or
sales of power and energy.

(7) A1l administrative costs.

(8) Costs of professional services.

(9) A1l costs of accounting and records keeping.

(10) A1l remaining costs of insurance.
(11) A1l other costs of operation and maintenance not
otherwise allocated under the provisions of this Section 13.

(c) Each party will provide its own fuels for the
noperation of City's Station Two.

(d) Each party will bear its own costs for construction,
operation, maintenance and repair of its transmission and trans-
formation facilities beyond points of delivery from the Station
Two Switchyard. Big Rivers will make no charge to City for the
use of Big Rivers' transmission facilities from point of City's
Station Two switchyard to the several substations of City's

Existing System.
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(e) Big Rivers will keep adequate records of the costs
of operating and maintaining City's Station Two and its Reid
Station, and the allocation of such costs to City's Station Two,
and will make such records available to City and its representa-
tives at all reasonable times and places.

13.9 Right to Intervene

Should Big Rivers at any time during the term of this
Agreement fail, for any reason whatsoever, to provide, on a
best efforts basis, the continuous and economical operation of
City's Station Two as provided in this Agreement, then City shalil
have the right to immediately take over the complete operation and
maintenance of its Station Two and all auxiliary facilities and
joint use facilities required in the ope-ation thereof, and to
continue the operation and maintenance thereof under the terms and
provisions of this Agreement until it shall be determined that
Big Rivers is able to properly resume such operation and main-
tenance in the manner provided in this Agreement.

13.10 Each of the parties hereby grants to the other
.all reasonable rights of access, ingress and egress to the gen-
erating plant, joint use facilities, auxiliary facilities, re-
lated facilities, transmission and transformation facilities
and such other lands, properties and/or facilities as shall be
necessary, advisable or convenient in order to efficiently and
continuously carry on the operation of City's Station Two and
Big Rivers' Reid Station under the terms and provisions of this

Agreement.
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PART TV

BUDGETING, ACCOUNTING AND BILLING

SECTION 14 - BUDGETING
14.1 Prior to the commencement of each Contrac* Year
and so as to comply with the provisions of the Bond Ordinance
there shall be prepared by Big Rivers and submitted to City a
proposed operating budget for such Contract Year. Big Rivers will
provide therewith all data and information necessary or convenient
for City's review and evaluation of such proposed operating budget.
14.2 The proposed operating budget and all supporting
data and information will be reviewed by City and upon approval
thereof, inciuding any amendments thereof or additions thereto,
by City, City will adopt such budget as the Annual Budget for
the coming Contract Year.
14.3 Upon its adoption by City, and its approval by
Big Rivers, the Annual Budget will become the basis for payments
to Big Rivers for the operating and maintenance of City's
Station Two during the Contract Year for which it is adopted.
| 14.4 The Annual Budget may be amended by the parties

as provided in the Bond Ordinance.

SECTION 15 - ACCOUNTING AND AUDITING

15.1 Big Rivers will keep and maintain complete and
accurate books, records and accounts of its operation and main-
tenance of City's Station Two all in accordance with the rules
and regulations prescribed by any governmental agency having
jurisdiction thereof, the provisions of the Bond Ordinance re-

lating thereto, and in accordance with the uniform system of
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accounts prescribed by the Federal Power Commfssion. A1l such

records snall be available for inspection and utilization by

City and its representatives at all reasonable times and places.
15.2 Such books, records and accounts shall be subject

to annual audit as provided in the Bond Ordinance.

SECTION 16 - BILLING AND PAYMENTS

16.1 On or before the twentieth day of each calendar
month of the Contract Year Big Rivers will present to City a
statement of payment due covering the operation and maintenance
of City's Station Two for thne Monthly Bi11ing Period just ended,
such statement showing in detail the costs and charges included
therein, with proper vouchers substantiating such charges.

Such statements, when approved by the City, will become the
basis for actual charges by Big Rivers to City for the operation
and maintenance of City's Station Two for chh‘Monthly Billing
Period and shall be the basis for adjustments, if any, as
provided in Section 16.6 hereof.

16.2 Monthly payments to Big Rivers for the operation
and maintenance of City's Station Two sha11 be made on the basis
of the Annual Budget then in effect, and sha11 be due and payable
currently, for each Monthly Billing Period on or before the
twentieth day of such month. Payment$ shall be deemed compliete
upon the posting thereof in the reqular United States Mail,
properly addressed anaiaffixed with postage.

16.3 If any such payment or portion theréof is not paid

when due as herein provided, a penalty in the amount of one per
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cent (1%) of the unpaid amount may, at the option of Big Rivers,

be added thereto at the commencement of each thirty (30) day

period thereafter, and due and payable therewith. Provided

however that in the case of a bona fide dispute as to the amount of
any such monthly payment, then the delayed payment charge will

be applicable only to that unpaid portion thereof Which is not
reasonably in dispute.

16.4 Off-Setting Accounts

The City shall have the right to off-set accounts payable
to Big Rivers against accounts receivable from Big Rivers under
the provisions of the parties Power Sales Contract, or otherwise.
0ff-setting of accounts shall be employed in determining any
delayed payment charges as provided herein.

16,5 Big Rivers shall have the right at any time, and
from time to time, to require City to give bond (either cash or
with corporate surety acceptable to Big Rivers) for the payment
to Big Rivers of operating and maintenance charges as provided
in this Agreement, less the amount of any off-setting payments
due from Big Rivers to City under the provisions of the ;:ufnf'tiesﬁl
Power Sales Contract, for a period of time not exceeding two
Monthly Billing Periods during any Contrabt Year. The amount
of any such bond shall be adjusted in order to be applicable to
the current Contract Year. The cost of any such surety bond shall
be charged as a Station Two operating expense.

16.6 On or before one hundred twenty (120) days after

the end of each Contract Year, Big Rivers shall submit to City
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a detailed summary of its monthly statements for payment for the
operation and maintenance of City's Station Two, showing the
actual charges due to be paid to Big Rivers by City for the entire
Contract Year based upon the annual audit of accounts provided

for in Section 15.2. If, on the basis af such summary the actual
aggregate opgration and maintenance charges for such Contract Year
exceeded the amounts paid to Big Rivers under the Annual Budget,
or otherwise, then City shall pay to Big Rivers promptly the
amount to which Big Rivers is so entitled. If, on the basis of
such summary, the actyal aggregate payments made to Big Rivers

for operation and maintenance of City's Station Two under pro-
visions of the Annual Budget, or otherwise, exceeded the actual
amount due tnerefore, then such excess shall be credited against
City's next monthly payment or payments to Big Rivers due hereunder,

or paid te City if no such payments are due to Big Rivers.

SECTION 17 - METERING, METER TESTING AND BILLING ADJUSTMENTS

17.1 Printing Demand Meters, or equivalent meters, with
a sixty (60) minute demand interval, which will meter ki]oQatts,
4and suitab]ebwatthour meters which will meter kilowatt hours
shall be used to meter the delivery of power and energy from
City's Station Two. The metered kilowatt demand of City, Big
Rivers and oéhers from City's Station Two shall be the means
of measuring the capacity of City's Station Two used by each. The
metered kilowatt hours of energy used by City, Big Rivers and
others from éity's Station Two shall be the basis for fuel re-
placements to the Station Two fuel reserve as provided in Section

7 herecf.

17.2 The meters will be arranged so as to provide a
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total measurement of kilowatt demand and a total measurement
of kiiowatt hours delivered to City and otheré from City's
Station Two,

17.3 Big Rivers will make such tests and inspections
of said meters as may be necessary to maintain them at the
highest practical commercial standard of accuracy, with fests
performed at intervals of not mcre than twelve months. Big
Rivers will advise City promptiy of the results of all such
tests. City will be given prior notice of and may have rep-
resentatives present at such tests and inspections. Big Rivers
will made additional tests of said meters at the reasonable
request of City and in the presence of City's representatives,

17.4 Big Rivers will make ali me‘er readings and/or
recordings recessary to provide an accurate report of the kilowatt
demanc¢ and consumption of electric energy by City, Big Rivers
and others from City's Station Two during each Monthly Billing
Period, and at the end of each Monthiy Billing Period wiil promptiy
report to City thereon.

17.5 The metered kilowatt hours of energy used by City,
Big Rivers and others from City's Station Two shall be the basis
for fuel replacements to the Station Two fué? reserve. 3ig Rivers
snall at ail times accurately measure and record the heat content
and quantity of all fuels consumed in the operation of Section Two,
and shall properly allocate and report to City at the end of each
Manthly Billing Period the fuels consumed by City, Big Rivers and
otrers through their respective uses of electric energy from

City's Station Two.
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SECTION 18 - INSURANCE

18.1 Except to the extent that City's Station Two is
jnsured during construction, installation and other acquisition
thereof by City, its contractors and/or suppliers, at all times
during the term of this Agreement City shall maintain at least
the following insurance on its Station Two, the costs thereof
prior to Date of Commercial Operation to be paid as a construction
cost, and thereafter as an operating expense:

(a) fire, extended coverage and vandalism, broad form,
in an amount.at least equal to ninety per cent (90%) of the
full insurable value of City's Station Two, Twenty-Five Thousand
Dollars ($25,000) deductible, against loss or damage from fire,
lightening, tornado, windstorm, flood or wavewash, hail, explosion,
riot, riot attending a strike, civil commotion, vandalism and
malicious mischief, aircraft, vehicles and smoke. In determining
the full insurable value recognition of risks applicable to in-
dividual coverages shall be taken into consideration and such
value with respect thereto shall be established as would be
carried in accordance with sound business practices for electric
utilities.

(b) A stand?rd form of comprehensive general liability
insurance against claims for personal injury (including wrong-
ful death) aﬁd property damage with minimum limits as follows:

(1) personal injury, $1,000,000 each person

$1,000,000 each occurrence

(2) property damage, $1,000,000 each occurrence
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(c) A standard form of comprehensive automobile liability
insurance with minimum limits as follows:

(1) personal injury, $ 500,000 each person

$1,000,000 each occurrence
(2) property damage, $ 100,000 each occurrence
100,000 aggregate

(d) Workmen's Compensation Insurance as required by the
Taws of Kentucky.

(e) Prior to the initial firing of the boiler, broad
form boiler and machinery breakdown, in the minimum amount of
$7,000,000 for Unit One and an additional $7,000,000 for Unit
Two, $200,000 deductible.

(f) Inland Marine Insurance on all off-highway vehicles
and Marine Insurance on docks, barges, work boats and other marine
items, in amounts equal to maximum insurable values.

18.2 Such dinsurance shall proVide coverage for City,
and for Big Rivers to the extent that risk of loss shall be
imposed on Big Rivers through the provisions of this Agreement
and other agreements herein referred to.

" 18.3 Such insurance will be obtained by Big Rivers for
the account of City, subject to approval and acceptance by City.

18.4 During the term of this Agreement all insurance
proceeds from policies obtained pursuant to this Section shall
be paid and applied by the City, Big Rivers and/or the insurance
company or companies providing same in accordance with the

provisions of the Bond Ordinance.
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18.5 In case of any damage, destruction, accident,
occurrence or other loss covered in part or in full by any
such insurance policy or policies, Big Rivers shall give prompt
notice thereof to City, the Trustee, and the insurance company

or companies providing coverage therefore,

PART V
GENERAL PROVISIONS

SECTION 19 ~ CONSTRUCTION AND OPERATING STANDARDS

19.1 City's Station Two and its auxiliary facilities,
joint use facilities and other related facilities which are
the subject of this Agreement shall be constructed, operated
and maintained in accordance with gtandards and specifications
equal to those provided by the National Electric Safety Code of
the United States Bureau of Standards, and as required by any

regulatory authority having jurisdiction thereof.

SECTION 20 - INSPECTIONS, RIGHT OF ACCESS

20.1 Each party hereto shall permit the duly authorized
representatives and employees of the other party to enter upon
its premises for the purpose of reading or checking meters, in-
specting, testing, repairing, renewing or replacing any or all
of the facilities and equipment owned by the other party located
on such premises, or for the purpose of performing any other
work necessary in order to carry out the provisions of this
Agreement. Such inspections shall be conducted so as not to

interfere with the scheduled operation of such plants.
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20.2 Each party shall be responsible for the safety of
its own representatives and employees when on the premises of
the other pursuant to the right of access granted in this Agree-
ment, and shall hold harmiess and indemnify the party granting
access from any loss or damage whatsoever by reason of any injury,
including death, of such representatives and/aor employees, unless
the same shall be due to the negligence or willful misconduct of
the party granting such access or its authorized agents or

employees.

SECTION 21 - RELATIONSHIP OF THE PARTIES

21.1 Except as otherwise specifically provided herein,
the terms of this Agreement shall not be construed as an
agreement for partnership, joint venture, association or other
relationship whereby either party shall be responsible for the

‘obligations and/or liabilities of the other party hereto.

21.2 Except as otherwise specifically provided herein,
neither party to this Agreement shall be liable for any act,
omission or legal obligation of the other party hereto with
respect to: (a) the parties to this Agreement, (b) the
agents, servants and/or employees of the parties to this
Agreement, or (c) any persons, corporations or other entities
not a party to this Agreement,

21.3 Except as otherwise specifically provided herein,
neither party to this Agreement shall, by reason of the provisions

hereof, be deemed a principal, agent, sub-contractor or employee
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of the other party hereto, nor shall either party to this Agree-
ment have the authority to bind the other party to this Agree-
ment to any contract or any other obligation, without specific

written authority therefore.

SECTION 22 - INDEMNIFICATION

22.1 Big Rivers, as operator of City's Station Two assumes
full responsibility and liability for the maintenance and operation
of the same, on a best efforts basis, and shall indemnify and
save harmless the City from all Tiability and expense on account
of any and all damages, claims or actions, including injury to or
death of persons or damage to property arising from any act
or accident in connection with the operation and maintenance of
City's Station Two and all facilities fe1ated thereto, caused
by the negligence or any malfeasance or nonfeasance of Big Rivers,
its agents, servants and/or employees; and the City shall in-
demnify and save harmless Big Rivers from all liability and
expense on account of any damages, claims or actions including
injury to or death of persons or property arising from any act
or accident caused by the negligence or any malfeasance or.non-

feasance of the City, its agents, servants and/or employees.

SECTION 23 - UNCONTROLLABLE FORCES:
23.1 Neither party hereto shall be considered in
default or breach with respect to any obligation under this

Agreement if prevented from fulfilling such obligation by
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reason of an Uncontrollable Force. Any party unablie to ful-
fi1l any obligation by reason of Uncontrollable Forces shall
exercise due diligence to remove such disability as soon as

reasonably possible.

23.2 The term "Uncontrollable Force" shall mean any force
which is not within the control of any party to this Agreement,
and which by exercise of due diligence and foresight cou1d‘not
reasonably have been avoided, including, but not limited to;
an act of God, fire, flood, earthquake, explosion, strike,
sabotage, an act of the public enemy, civil or military authority,
including court orders, injunctions, and orders of government
agencies having proper jurisdiction, insurrection or riot, an
act of the elements, failure of equipment, or inability to
obtain or ship materials or equipment because of the effect of

similar causes on suppliers or carriers.

SECTION 24 - ARBITRATION

24.1 Any controversy or claim arising out of, or relating
to this Agreement or the breach thereof, including disagreements
between the Trustee and either or both parties to this Agreement,
may be submitted to Arbitration at the time, in the manner and
upon the terms agreed upon by the parties.

24.2 Avrbitrations shall not be considered the sole or
exciusive means of settling controversies which may arise under
the terms and provisions of this Agreement, nor shall Arbitration
be considered a condition precedent to any action in court qf
law or equity or proceedings before any governmental agency or

regulatory body having jurisdiction thereof.
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: SECTION 25 - DEFAULT

25.1 In the event of a default by either party in the
performance of any one or more of the provisions of this Agree-
ment, the agrieved party shall, in addition ta the remedies
specified in this Agreement, have the right to use and employ
all rights and remedies available through courts of Taw and/or
equity, governmental agencies and/or regulatory bodies having

jurisdiction thereof.

SECTION 26 - WAIVER

26.1 The failure of either party to insist in any one or
more instances upon strict performance of any of the provisions
of this Agreement or to take advantage of any of its rights
hereunder shall not be construed as a waiver of any such pro-
visions or the relinquishment of any such rights, but the same

shall continue and remain in full force and effect.

SECTION 27 - NOTICES
27.1 Any payment, written notice, demand or request
required or permitted under this Agreement shall be deemed-
vproper]y given to or served upon the recipient when posted,
through the regular United States mail, properly addressed,
and affixed with postage as follows:
to City: General Manager, Municipal Power & Light
P.0. Box 8
Henderson, Kentucky 42420
to Big Rivers: Manager, Big Rivers R.E.C.C.
P.0. Box 24

Henderson, Kentucky 42420
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to the Trustee: as established pursuant to the Bond
Ordinance.

27.2 The designation of the person to be notified, or

the addresses of such persons, may be changed at any time upon

written notice to the other parties.

PART VI
OTHER PROVISIONS

SECTION 28 - COMPLIANCE WITH BOND ORDINANCE

28.1 This Agreement shall be subject to the terms and
provisions of the Bond Ordinance. City and Big Rivers agree
that they will not amend, modify or otherwise alter this Agree-
ment in any manner that will conflict with the provisions of

the Bond Ordinance as the same may, from time to time, exist.

SECTION 29 - ADDITIONAL GENERATING UNITS

29.1 It is understood and agreed that, space being
available, additional generating units may be added to City's
lStation Two during the term of this Agreement in order to provide
for the future and expanding needs of City and its inhabitants
for electric power and energy with sales of surplus power and
energy to Big Rivers, subject to mutual agreement of the parties

as to the terms and conditions applicable thereto.

SECTION 30 - COMPLIANCE WITH GOVERNMENTAL REGULATIONS
30.1 City and Big Rivers will, at all times, faithfully

obey and comply with existing and future laws, rules and reg-
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ulations of federal, state or local governmental bodies Tawfully
affecting the operations and activities of and in connection

with City's Station Two.

SECTION 31 - OBLIGATIONS OF THE PARTIES

31.1 A11 sums payable by the City under the terms and
provisions of this Agreement shall be payable and borne solely
from the revenues of City's electric utility system, including
jts Existing System, its Station Two generating plant and such
other additions, extensions or facilities as it may from time
to time own and/or operate, and from the proceeds of its Electric
Revenue Bonds. No debt or obligation of City under this Agree-
ment shall constitute a general obligation of the City.

31.2 City covenants that it will, subject to the approval
of any regulatory bodies having jurisdiction thereof, at all
times maintain rates for services rendered by its electric
utility system which will be sufficient to adequately meet the
costs of ownership, proper operation and maintenance thereof,
including the costs of operation and maintenance of its Station

Two, as provided in this Agreement.

SECTION 32 -~ CITY INCLUDES UTILITY COMMISSION

32.2 It is recognized by the parties that the City
dberates, manages and controls its electric utility system
through its City of Henderson Utility Commission, appointed
pursuant to KRS. 96.530. A1l references to City under the
terms and provisions of this Agreement shall include its City

of Henderson Utility Commission to the extent applicable.
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32.2 The parties agree that all rights and obligations
of City under the terms and provisions of this Agreement shalT
also constitute rights and obligations of the City of Henderson
Utility Commission. By its execution of this Agreement the
City of Henderson Utility Commission covenants and agrees
that all references to City under the terms and provisions of
this Agreement shall inciude the City of Henderson Utility
Commission, and that it shall be obligated under this Agreement

accordingly.

SECTION 33 - TERM AND TERMINATION
33.1 The term of this Agreement shall commence upon

the execution hereof by City and Big Rivers and shall terminate
on October 31, in the year Two Thousand and Three (2003) unless
otherwise terminated as hereinafter provided.

33.2 Notwithstanding the provision of Section 33.1, this
Agreement shall terminate in event of the termination of the
parties Power Sales Agreement of even date herewith, as provided

‘therein.

SECTION 34 - SALE OR OTHER DISPOSITION OF PLANT. (
34.1 City and Big Rivers mutually agree that neither
will sell or otherwise dispose of its electric generating plant
and auxiliary facilities (referring to City's Station Two, Big
Rivers' Reid Station, all auxiliary facilities, joint use facilities

and alterations and additions thereof) unless the same has been
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offered to the other party hereto in writing, and such other
party has failed, for a period of one year, after receipt of

such offer to accept same and pay the purchase price or other
agreed consideration therefor. After such one-year period, or
upon written refusal of said offer, whichever first occurs, the
selling party may proceed to make such sale or other disposition
to others not a party to this Agreement upon at least equal terms
or conditions. Provided however, that if such sale or disposition
to others, not a party to this Agreement, shall not have occurred
within the one-year period immediately following termination of
the other parties right to accept said offer, no such sale or
other disposition shall thereafter be made by the selling party
without again first offering same to the other party to this
Agreement as above provided.

34.2 Any sale, assignment or other disposition by éither
party to others not a party to this Agreement shall be made
subject to all of the rights, obligations, terms and conditions
of this Agreement, the Joint Facilities Agreement, the parties
Power Sales Contract, the parties real estate Purchase-Sale
Agreement and any amendments or additions thereto which are
then applicable, and it shall be a condition of such sale or
other disposition that the purchaser or acquirer thereof as-
sume all of the obligations of the disposing party under the
terms of said Agreements.

34.3 The provisions of this Section 34 pertaining to
City's sale or other disposition of its Station Two and other
facilities mentioned herein shall be subject to all laws ap-

plicable thereto.
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SECTION 35 - AMENDMENTS
35.1 No amendments of this Agreement shall be effective
unless reduced to writing and executed by all parties hereto.
35.2 It is understood that Big Rivers may not agree to
any amendment, modification or alteration of this Agreement
without first obtaining approval of the Administrator of the

Rural Electrification Administration.

SECTION 36 - SEVERABILITY

36.1 In the event that any part of this Agreement i$
declared illegal or no longer in force by reason of an order
issued by a court or regulatory body of competent jurisdiqtion,
all remaining portions of this Agreement which are not af%ected

by such order shall continue in full force and effect.

SECTION 37 - ASSIGNMENT

37.1 This Agreement shall be binding upon the parties
hereto, their respective successors and assigns. Provided
however, that this Agreement shall not be assigned by either
party (except for an assignment by Big Rivers to the United
States of America) without the written consent of the other
party, and any suchvassignment shall be subject to the pro-

visions of Section 34.2 of this Agreement.

SECTION 38 - APPROVAL

38.1 This Agreement shall be subject to the approval
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of all local, state or federal regqgulatory bodies having
jurisdiction thereof and shall become effective only upon
the execution thereof by the parties and approval by the

Administrator of the Rural Electrification Administration.

SECTION 39 - CONDITIONS PRECEDENT

39.1 This Agreement in its entirety is entered into
subject to the following express conditions precedent:

(a) That the parties shall enter into and execute the
Power Sales Contract, the real estate Purchase-Sale Agreement
and the Joint Facilities Agreement which are referred to in
this Agreement.

(b) That the parties shall be able to obtain all ap-
provals and authorizations from public authorities and the
Administrator of the Rural Electrification Administration
necessary to enable them Tawfully to enter into and carry
out this Agreement, and other Agreements referred to in Section
39.1 (a).

(c) That the City shall be able to issue and sell ‘its
Station Two Bonds bearing a rate of interest and maturity schedule
acceptable to City, with a final maturity of not less than thirty
years from date of issuance, in the principal sum of $76,060,000,

(d) That all conditions precedent recited in the parties
Power Sales Contract, the real estate Purchase-Sale Agreemént
.and the Joint Facilities Agreement have occurred.

39.2 If all of the said conditions precedent do noi

occur within one year from the date hereof, this Agreement shall
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be void and all rights hereunder shall terminate unless the
parties agree in writing to extend the time for the happening

of said conditions precedent.

SECTION 40 - AUTHORITY TO EXECUTE

40.1 This Agreement is executed by the duly authorized
officers or representatives of the parties pursuant to authority
granted to each of them by the lawful action of their respective

official commissions or boards.

Executed at Henderson, Kentucky this 27 day of llS T s
19 70 . ?

CITY OF HENDERSON, KENTUCKY

BY 'j%Z§¥%;%;?/ 5?%;£2;z42?¢uJ

WilTliam L. Newman, Mayor

ATTEST:

/;g////

{City Seal)
CITY OF HENDERSON UTILITY COMMISSION

/ .

— ;2Z27~,§;?;f:?
Louis Hatchett -

ATTEST:

-37-



BIG RIVERS RURAL ELECTRIC CO-OPERATIVE
CORPORATION

BY /f//m/"ﬁ/}/ AZL .

Robert Reid, Sr., President

ATTEST:

LTI, Leitanne

D.B. W{Tsoﬁ, Secretary

This instrument prepared by:

of WEST MA { BRYANT

Suite 320 - Imperial Building
110 Third Street
Henderson, Kentucky 42420
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Amendment #1

POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT
BETWEEN
CITY OF HENDERSON, KENTUCKY
‘ AND
BIG RIVERS RURAL ELECTRIC CO—OPERATIVE CORPORATION



POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT
Amendment #1

The Power Plant Construction and Operation Agreement entered
into as of August 1, 1970 by and between the City of Henderson,
Kentucky and Big Rivers Rural Electric Co-operative Corporation
is hereby amended in the following particulars:
1. Section 2.6 shall be amended so as when amended the same shall
read as follows:
2.6 Contract Year: With respect to the first
contract year, the period from Date of Commercial
Operation or June 30, 1974, whichever shall first
occur, to and including the next succeeding December
31, and thereafter, the successive twelve-month
periods beginning January 1 and ending December 31;
provided that in the event that City shall exercise
its right under the Bond Ordinance to change from a
calendar year accounting period to another fiscal
year accounting period, as shall be specified in a
Supplemental Ordinance adopted in accordance with the
Bond Ordinance, the term Contract Year as used herein
shall thereupon refer to the same period as such new

fiscal year accounting period with such changes in



the accounting and budgeting procedures, including
the adoption of a new Annual Budget hereunder, as
shall be 6ecessary or appropriate to effect such
change in the Contract Year.
2. Section 5.3 shall be amended so as when amended the same shall
read as follows:
5.3 Big Rivers shall permit the City to use, at
no cost to City, any surplus capacity which it may
have on its two existing 69 KV transmission lines
from point of City's Station Two switchyard to
points of substations of City's Existing System,
and will likewise permit the City to use any surplus
capacity on additional transmission facilities which
Big Rivers may hereafter construct in such manner as
to permit the transmission of e]ectrip energy from
City's Station Two to its Existing System. In its
use of such transmission facilities, City will not,
except for reasons beyond its control, disrupt or
adversely effect Big Rivers' service to its own
customers.
3. Section 18.1 shall be amended so as when amended the same
shall read as follows:

18.1 Except to the extent that City's Station Two is



insured during construction, installation and other
acquisition thereof by City, its contractors and/or
suppliers, at all times during the term of this
Agreement City will, to the extent reasonably obtain-
able, maintain at least the following insurance on
its Station Two, the costs thereof prior to Date of
Commercial Operation to be paid as a construction
cost, and thereafter as an opérating éxpense:

(a) fire, extended coverage and vandalism, broad
form, in an amount at least equal to ninety per cent
(90%) of the full insurable value of City's Station
Two, Twenty-Five Thousand Dollars ($25,000) deductible,
against loss or damage from fire, lightening, tornado,
windstorm, flood or wavéwash, hail, explosion, riot,
riot attending a strike, civil commotion, vandalism
and malicious mischief, aircraft, vehicles and smoke.
In determining the full insurable value recognition
of risks applicable to individual coverages shall be
taken into consideration and such value with respect
thereto shall be established as would be carried 1in
accordance with sound business practices for electric
utlities.

(b) A standard form of comprehensive general liability



insurance against claims for personal injury (including
wrongful death) and property damage with minimum 1iﬁits
as follows:
(1) personal injury, $1,000,000 each person
$1,000,000 each occurrence
(2) property damage, $1,000,000 each occurrence
(c) A standard form of comprehensive automobile Tiability
insurance with minimum limits as follows:
(1) personal injury, $ SO0,000 each person
$1,000,000 each occurrence
(2) property damage, $ 100,000 each occurrence
100,000 aggregate
(d) MWorkmen's Compensation Insurance as required
by the laws of Kentucky.
(e) Prior to the initial firing of the boiler,
broad form boiler and machinery breakdown, in the
minimum amount of $7,000,000 for Unit One and an
additional $7,000,000 for Unit Two, $200,000 de-
ductible.
(f) Inland Marine Insurance on-all off-highway
vehicles and Marine Insurance on docks, barges,
work boats and other marine items, in amounts equal

to maximum insurable values.



4. Section 29.1 shall be amended so as when amended the same
shall read as follows:
29.1 It is understood and agreed that, space being
available, additional generating units may be added to
City's Station Two during the term of this Agreement
in order to provide additional firm capacity for the
future and expanding needs of City and its inhabitants
for electric power and energy with sales of surplus
power and energy to Big Rivers, subject to mutual
agreement of the parties as to the terms and conditions

applicable thereto.

A1l provisions of the parties' Power Plant Construction and
Operation Agreement of August 27, 1970 not herein amended shall

remain in full force and effect as originally adopted.

~ Executed at Henderson, Kentucky this ,2%34 day of
>7z@,/«//9 , 1971, |

CITY OF HENDERSON, KENTUCKY

BY m}- MM/Z/M

William L. Newman, Mayor




ATTEST:

/QW@Z%

City Clerk

(City Seal)

CITY OF HENDERSON UTILITY COMMISSION

Lou1s Hatchett Cﬂéfrman

ATTEST:

E/S/JZ%A/Z e
S cretar?;7

BIG RIVERS RURAL ELECTRIC
CO-OPERATIVE CORPORATION

pdod ol L

Robert Reid, Sr., President

ATTEST:

ﬁ7ﬁ’M

B.”Wilson, Secretary

This instrument prepared by:

of WEST MARK&%LE & BRYANT

Suite 380 Imperial Building
110 Third Street
Henderson, Kentucky 42420
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JOINT FACILITIES AGREEMENT

THIS AGREEMENT made and entered into as of August 1, 1970
by and betweén CITY OF HENDERSON, KENTUCKY, @ Municipal Corporation
of the third-class, hereinafter referred to as CITY, and BIG
RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION, a Kentucky
Corporation with principal offices in Henderson, Kentucky,
hereinafter referred to as BIG RIVERS.

WITNESSETH THAT:

SECTION 1 - STIPULATIONS

1.1 City and Big Rivers have entered into an Agreement
of even date herewith providing for City's constryction of an
electric generating station (referred to as Station Two) at a
site on the Green River in Henderson County, Kentucky, adjacent
to the Reid Station of B{g Rivers, and so arranged as to pro-
vide for the joint utilization by City and Big Rivers of cer-
“tain auxiliary facilities and operating personnel, and providing
for the operation of such Station Two by Big Rivers on an in-
dependent cohtractor basis.

1.2 & nationally recognized engineering firm has beén
employed by City ta develop plans and specifications for the
construction of City's Station Two and its related facilities,
including such facilities as are to be used Jjointly by City and
Big Rivers in the operation of their respective generating
stations, which plans and specifications snhall be subject to

approval by Big Rivers insofar as its Reid Station will be



affected thereby.

1.3 It is recognized by the parties that material economies
in construction and operation can be achieved through the joint
use by both parties of certain operating facilities which serve
as auziliaries of their respective generating stations.

1.4 The costs of the joint use facilities to be pro-
vided by each of the parties under the terms 6f this Agreement and
in accordance with City's plans and specifications are proportion-
ately equal to the relative benefits to be derived therefrom
by each.

1.5 It is the intention of the parties, by this Agreement,
each to devote to the joint use of both parties, as long as
they or either of thém, or their respective successors or assigns,
shall continue to operate a generating station or stations
in connection therewith, those joint use facilities to be
provided by each, and to provide for the continuous operation
and maintenance thereof for the parties' joint and separate

benefits.

SECTION 2 - DEFINITIONS
2.1 The words, phrases, and terms used in this Agreement
shall have the same definitions as recited in the parties' Power

Plant Construction and Operation Agreement of even date herewith.
SECTION 3 - ALLOCATION OF FACILITIES

3.1 Big Rivers will allocate for the continuing joint use

of the parties in the operation of their respective generating
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plants those of its existing auxiliary facilities as are deter-
mined by City's employed engineering firm (and approved by
Big Rivers) to be allocated for such joint use, and will pér~
mit City to make such modifications thefeof_as are provided by
the plans and specifications for City's Station II. |

3.2 City will acquire and allocate for the continu%ng
joint use of the parties in the operation of their respective
generating plants those additional auxiliary facilities (not
provided by Big Rivers) designated on City's plans and speci-

fications for such Jjoint use.

SECTION 4 - TITLE TO JOINT USE FACILITIES |

4.1 Title to those joint use facilfties or portions
thereof provided by City will remain in City, and all such
facilities will be clearly and permanently marked as the
property of City. Title to those joint use facilities or
portions thereof provided by Big Rivers will remain in Big:
Rivers, and all such facilities will be clearly and permanently
-marked as the property of Big Rivers. Al1 such joint use
facilities shall be, and with the execution and approval of
this Contrac£ are irrevocably allocated and devoted to the con-
tinued use thereof by each of the parties, their respective
successors or assigns, as long as either of them shall continue
to operate aAd/or maintain a generating station in connection

therewith.
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SECTION 5 - COSTS

5.1 The costs of providing City's joint use facilities
and of modifying Big Rivers' joint use facilities as provided
herein will be paid out of the proceeds of the Station Two Bonds.
The costs of operating, maintaining, repaifﬁng, renewing, replacing
and adding to such joint use facilities shall be allotted to the
parties' respective generating stations as provided in S$ection 13

of the parties' Power Plant Construction and Operation Agreement.

SECTION & -QOPERATION AND MAINTENANCE

6.1 Except as otherwise provided in the parties’ Power
Plant Constructian and Operation Agreement, the parties will be
severally and jointly responsible for the continued operation,
maintenance, repair, renewal and replacements of such joint
use facilities so as to assure the continyous operation of the
parties' respective generating station or stations served

thereby.

SECTION 7 - ACCESS

7.1 Each party hereby grants to the other the free.and
uninterrupted access to, and right of ingress and egress to and
from such joint use facilities and any portions thereof as may
be necessary‘or convenient so as to provide for the continuous

operation and maintenance thereof.

SECTION 8 - TERM

8.1 Unless otherwise terminated by mutual agreement of
the parties, the terms and provisions of this Agreement shall

4.



continue in full force and effect as to each joint use facility
as long as either party, or its successors or assigns, shall
continue to operate or maintain a generating station which is
served by any such joint use facility, and will not be ter-
minated by reason of the termination of any other agreement or

contract between the parties.

SECTION 9 - OPERATING STANDARDS.

9.1 The joint usevfacilities which are the subject of
this Agreement shall be constructed, operated and maintained in
accordance with standards and specifications equal to those
provided by the National Electric Safety Code of the United
States Bureau of Standards, and as required by any regulatory

authority having jurisdiction thereof.

SECTION 10 - UNCONTROLLABLE FORCES

10.1 Neither party hereto shall be considered in default
or breach with respect to any obligation under this Agreement if
prevented from fulfilling such obligation by reason of an Uncon-
htro]lab]e Force. Any party unable to fu]fiTI any obligation by
reason of Uncontroilable Forces shall exercise due diligence to
remove such disabijlity as soon as reasonably possible.

10.2 The term "Uncontroliable Force" shall mean any force
which is not within the control of any party to this Agreement,
and which by exercise of due diligence and foresight could not
reasonably have been avoided, including, bdt not limited to,
an act of God, fire, flood, earthquake, explosion, strike, sabo-

tage, an act of the public enemy, civil or military authority,



including court orders, injunctions, and orders of government
“agencies having proper jurisdiction, insurrection or riot, an
act of the elements, failure of equipment, or inability to
obtain or ship materials or equipment because of the effect of

similar causes on suppliers or carriers.

SECTION 11 - OBLIGATIONS OF CITY

11.1 The obligations of City under the terms and pro-
visions of this Agreement shall be the sole obligation of the
City's electric utility system, including its Existing System,
its Station Two generating plant and such other additions,
extensions, or related facilities that it may from time to time
own and/or operate. No obligation of}City under this Agreement

shall constitute a general obligation of the City.

SECTION 12 - CITY INCLUDES UTILITY COMMISSION

12.1 It is recognized by the parties that the City
operates, manages and controls its electric utility system
through its City of Henderson Utility Commission, appointed
‘pursuant to KRS 96.530. Al11 references to City under the
terms and provisions of this Agreement shall include its City
of Henderson Utility Commission to the extent applicable.

12.2 The parties agree that all rights and obligations
of City under the terms and provisions of this Agbeement shall
also constitute rights and obiigations of the City of Henderson
Utility Commission. By its execution of this Agreement the
City of Henderson Utility Commission covenants and agrees that

all references to City under the terms and provisions of this



Agreement shall include the City of Henderson Utility Commission,

and that it shall be obligated under this Agreement accordingly.

SECTION 13 - AMENDMENTS
13.1 No amendments of this Agreement shall be effective
uniess reduced to writing and executed by all parties hereto.
13.2 It is understood that Big Rivers may not agree to
any amendment, modification or alteration of this Agreement
without first obtaining approval of the Administrator of the

Rural Electrification Administration.

SECTION 14 - SUBJECT TO POWER PLANT CONSTRUCTION AND OPERATION
AGREEMENT

14.1 This Agreement is subject to any and all provisions
of the parties' Power Plant Construction and Operation Agreement

which relate to joint use facilities.

SECTION 15 - ASSIGNMENT

15.1 This Agreement shall be binding upon the parties
‘hereto, their respective successors and assigns. Provided
however, that this Agreement shall not be assigned by either
party (except for an assignment by Big Rivers to the United
States of America) without the written consent of the other

party.

SECTION 16 - CONDITIONS PRECEDENT

16.1 This Agreement is entered into subject to the



following express conditions pfecedent:
(a) That all conditions precedent recited in the parties'

Power Plant Construction and Operation Agreement shall have

occurred,

SECTION 17 - AUTHORITY TO EXECUTE

17.1 This Agreement is executed by the duly authorized
officers or representatives of the parties pursuant to authority
granted to each of them by the lawful action of their respective

official commissions or boards.

“ Executed at Henderson, Kentucky this 27 day ofég??zﬁszé,
19 70. ’

CITY OF HENDERSON, KENTUCKY

BY 5%%2%%;éw0 §fj222§7ﬁ¢?Z46/

Wiliiam L. Newman, Mayor

ATTEST:

o Ly

City Clerk

'(C1ty Seal)
CITY OF HENDERSON UTILITY COMMISSION

/7

B FaeT AN

Louis Hatchett, Chatrman

ATTEST:

Secretary,



ATTEST:

BIG RIVERS RURAL ELECTRIC
CO-OPERATIVE CORPORATION

e

BY %ZZW/

Robert Reid, Sr., President

SN

TTson, Secretary

This instrument prepared by:

Suite 320 - Imper1a] Building
110 Third Street
Henderson, Kentucky 42420






AMENDMENTE TO CONTRACTS
AMONG CITY OF HENDERSON, XENTUCKY
CITY OF HENDERSON UTILITY COMMISSION
AND BIG RIVERS ELECTRIC CORPORATION

These Amendments entered-into as of May 1, 1993 (the "May 1,
1993 Amendments") by and bethen City of Hendérsoﬁ, Kentucky, a
municipal corﬁofation and city of the sec5nd class organized under
‘the laws of Kentucky, - of 222’Firét Street, Hendersaon, KY 42420,
City of Henderson Utility Cémmiésion, ;ﬂpublic body politic and
corporate organized under Kentucky Revised Statutes 96.520 and
related statutes, of 100 Fifth Street, Henderson, KY 42420, the
said City and Commission being referred to herein collectively as
"Ccity", and Big Rivers Electric Corporation, a rural electric
cooperative corporation organized under Chapter 279 of the Kentucky
Revised Statutes, P.O. Box 24, 201 Third Street, Henderson, XY

42420, known as "Big Rivers" herein.

WITNESSETH:

WHEREAS, the parties hereto are parties to a Power Sales
Contract, a Power Plant Construction and Operation Agreement and a
Joint Facilities Agreement all dated August 1, 1970 and Big Rivers
and City of Henderson Utility Commission are parties to an
Agreement For Transmission and Transformation Capacity dated April
11, 1975, the Spare Transformer Agreement dated July 11, 1972, the
System Reserves Agreement dated January 1, 1974, the Agreement of
April 8, 1980 regarding O&M and R&R Funds, and the Agreement of
February 15, 1991 concerning Administrative and General Costs, all
of such contracts and agreements as amended being known herein as
the "Contracts" and incorporated herein by reference, and

APPENDIX A
Tab 5



WHEREAS, pursuant to the Contracts, and to ordinances of the
City of Henderson, Kentucky providing for the sale of its electric
revenue bonds, -an élecﬁfic generaiing station consisting of
:generatinngnits 1 and 2, each described in the Contracts as having
175-megawatt capacity, and related facilities all known herein as
"Station TWo",_we;ehconstruCted and are now owned by the City of
Henderson, 'kentucky' and operatéd under ‘the Contracts with Big
Révéﬁs,_and

WHEREAS,‘City and Big Rivers have agreed that Station Two must
be equipped with a Flue Gas Desulfurization System ("known herein
as tﬁe ustation Two FGD System®) to comply with the 1990 Amendments
to the Clean Air Act (Acid Rain Act), and

WHEREAS, certain facilities now owned by Big Rivérs subject to
éertain mortgage liens, and used in operating the FGD System of Big
Rivers’ Green Generating Station, can be used jointly by the Gréén
Station and by Station Two, thus greatly reducing the cost of thé
Station Two FGD System, and

WHEREAS, the Station Two FGD System will require financing in
whole or in part by sale of emission allowances granted under the
Acid Rain Act, funds from the Station Two Renewal and Replacement
Fund and the Station Two Operations and Maintenance Fund, and
revenues from the respective electric utility systems of the
parties hereto.

NOW, THEREFORE, in order to comply with the Acid Rain Act, and
provide for the financing, construction, and operation of the

Station Two FGD System as a part of Station Two, and in



tconsideration of the mutual covenants herein contained, it is
;covenanted and agreed among the parties hereto as follows:
ALL CONTRACTS

1‘d The ferms of all of the Contracts excapt the Joint
fFacilities Agreemedt and the Agreement for Transmission and
;Transformation1Capacity shall terminate onfoctober 31, 2003, unless
'btherwise tdrminated, or extended, cs herein provided. Unless
otherwi;e terminated, or extended, as hereln prov;ded the Joint
‘Facilities Agreement shall terminate in accordance w1th Section 8
of sald Agreement, and the Agreement for Transmission angd
1Transforma£ion'éapacity shall terminate in accordance with Section
17.2 of said Agreement.

Big Rivers shall have three options for extending the
terms of +the Contracts, as amended, on the same terms and
‘conditions thereof, as follows:

1.1 By written notice to City on or before October 31,

1998, to extend the terms for the operating life of Station Two,
the opcrating life of which shall be considered to continue for so
long as Unit One and Unit Two, or either of them, is operated, or
is capable of normal, continuous, reliable operation for the
economically competitive production of electricity, temporary
outages excepted.

1.2 If Big Rivers does not exercise the option granted
in subparagraph 1.1, by written notice to City on or before October

31, 1998, Big Rivers may extend the terms for five years from

October 31, 2003 to October 31, 2008.



1.3 If Big Rivers exercises the option granted in 1.2,
by written notice to City on or before October 31, 2003, Big Rivers
may extend the tefms forqén additional fi?e vyear term from October
31, ZOOBJ to OCtCXJber 31, 2013. |

1.4 Notwithstanding any other provision‘ in the
Contracts, (a)-all of them, except the Joinf Facilities Agreement
and the Agreeﬁent for Transmission andfTransformation Capacity, and
any optfons for their renewal, shall terminate 90'days after Big
Rivers allocation of‘capacity from City‘s Station Two shall be
zero, and (b) the terms of all of the Contracts shall be extended
automaticaiiy until all Station Two revenue bonds of the City of
Henderson which have been apprgved by Big Rivers have been paid.

2. The Contract Year of all of the Contracts shall commence
on June 1 and end on May 31 of each year to conform to City’s
fiscal year, except that the Contract Year for the last year of the
Contracts shall end on the last day of the term then in effect.»
i. The effective date of these May 1, 1993 Amendments shail
be the’date following their execution upon which the last of all
required approvals and creditors’ lien subordinations or
accommodations satisfactory to the parties hereof have been
obtained, including approvals 'of the Rural Electrification
Administration, the Kentucky Public Service Commission, and any
other public regulatory body whose approval is required, provided,
however, that the effective date shall then be retroactive to
February 1, 1993.

4. Nothing herein contained shall constitute general



obligations of the City of Henderson within Kentucky Constitutional
restrictions on such obligations. The obligations herein imposed
on City of Henderéon sﬁall be borne entirely from révenues or other
iegally available funds of CitY’é electric light and power system.
| POWER SALES CONTRACT
5. THE POWER SALES CONTRACT OF AUGUST 1, 1970, AS HERETOFORE
AMENDED, IS FURTHER AMENDED AS FOLLOWS:
5.1 BECTION 2.2 IB5 AMENDED TO READ AS FbLLQWS:

Station Two: City’s 350-megawatt generating station (now
rated at 315 MW net send out capacity), located at a site
on Green River in Henderson County, Kentucky, and, to the
extent furnished and owned by City,. all auxiliary
facilities, joint use facilities and related facilities,
additions, expansions and improvements thereto, including
the Station Two FGD System added thereto, and renewals
and replacements, but excluding the City Transmission and
Transformation Facilities as herein defined, and
excluding facilities furnished and owned by Big Rivers.
The ownership and location of Station Two, and auxiliary,
joint use and related facilities thereon as owned or to
be owned by City, and those furnished and owned or to be
owned by Big Rivers are shown in Exhibits 1 and 2 hereto.

5.2 B8ECTION 3.3 I8 AMENDED TO READ AB FOLLOWS:

The capacity of the Station Two which is surplus to the
City’s needs will be allotted to Big Rivers on the basis
of five years advance written notice from the City, and
Big Rivers shall have the right to receive, and the
obligation to take and pay for the capacity of Station
Two so allotted to it in the manner herein provided.
City may adjust its five year projection of capacity
needs in an amount not to exceed five (5) megawatts in
any one contract year. Any capacity not utilized by City
may be used by Big Rivers. The present allocation of
Station Two capacity is 82.86% to Big Rivers and 17.14%
to City. ‘

5.3 BECTION 3.6 A8 AMENDED BY AMENDMENT NUMBER ONE OF
MARCH 2, 1971 I8 AMENDED TO READ AS FOLLOWS:

The Total Capacity of Station Two as referred to herein
shall be the average of the total continuous net send-out
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capability of all generating units in Station Two. The
parties agree that the present total capacity is 315-
megawatts. The parties recognize that Station Two
capacity will be reduced by the power required to operate
the Station Two FGD System. ' Either party hereto may
request tests from time to time on thirty days prior
notice to determine the current Total Capacity. Such
tests shall be of at least twenty-four hours duration
under actual load carrying conditions, when the equipment
is operated at rated pressure and temperature with all
auxiliary equipment in service, and at a power factor of
approximately ninety percent (90%). The measurement will
be made at the 161 KV metering pdints at the Station Two
Switch Yard.

5.4 SECTION 3.7 IS AMENDED TO READ AS FOLLOWS:

The total continuous net send-out capability of any new
unit of Station Two shall be tested on or before the aate
of commercial operation thereof, and the. capacity as thus
determined will remain the established Total Capacity of
such unit until changed by tests requested by either
party.

5.5 BS8ECTION 6.2 I8 AMENDED TO READ AS FOLLOWS:

Capacity charges to Big Rivers for any Monthly Billing
Period shall be the same proportion of the Total Capacity
costs of Station Two for such Monthly Billing Period as
Big Rivers allocation of surplus net send-out capacity of
Station Two during such Monthly Billing Period bears to
the total net send-out capacity of Station Two for such
Monthly Billing Period as established pursuant to Secticn
3 of this Agreement.

5.6 BECTION 6.6 IS AMENDED BY ADDING SUBPARAGRAPH (d)
THERETO A8 FOLLOWS:

(d) The additional payments described in this Section
6.6 and the fourteen and one-half cents per. month
per kilowatt of the Total Capacity of Station Two
charged to the City as described in Section 13.6 of
the Power ©Plant Construction and Operation
Agreement between the parties of August 1, 1970,
shall both terminate on October 31, 2003, despite
changes in the terms of the Contracts.

5.7 THE FIRST SENTENCE QOF SECTION 9.4 18 AMENDED TO READ

AS FOLLOWS:



FOLLOWING:

As gquickly as is reasonably possible, but in no event
later than one hundred twenty (120) days after the end of
each Contract Year Big Rivers shall submit to City a
detailed statement of the actual capacity costs for all
Monthly Billing Periods of such Contract Year, based on
the annual audit of accounts provided for in Section 11.

5.8 SECTION 15 IS AMENDED BY ADDING THERETO THEE

15.2 In addition to and ‘not in substitution for the
other remedies of the City provided under this
Agreement, or by other legal,' eguitable, or
administrative remedies, if Big Rivers shall
default in making any payment properly . .owing under
this Agreement and (a) such default continues for
sixty days following written notice thereof by the
City to Big Rivers or (b) if an Event of Default
occurs under the RESTRUCTURING AGREEMENT dated
August 31, 1987 among Big Rivers, the United States
of America, acting through the Administrator of
Rural Electrification Administration, Manufacturers
Hanover Trust Company and Irving Trust Company, and
their successors and assigns by reason of which any
or all of the creditors therein described declare
all debts owing to one or more of such creditors to
be due and payable, the City may at any time
thereafter have the following additional rights and
remedies:

(1) on 5 days prior written notice to Big Rivers,
City may, until such default is corrected,
make sales to others of power generated by
Station Two and allocated hereunder to Big
Rivers and shall collect the proceeds from
such sales and, subject to the provisions: of
the Bond Ordinance, shall apply them as a
credit to capacity charges owing by Big Rivers
to the City, then to payments to Big Rivers on
Big Rivers'’ cost of operation and maintenance
of Station Two, including its fuel and lime
costs and any excess to Big Rivers until Big
Rivers’ payment default is corrected.

(2) On thirty days written notice by City to Big
Rivers, and if Big Rivers defaults to City
have not been corrected, City may terminate
all contracts with Big Rivers with respect to
Station Two and assume immediate possession
and operation of Station Two and sell and
subject to the ‘crediting procedure of



subparagraph (3), retain the proceeds of »3ll
sales of power generated by Station Two
thereafter; provided that no such sales shall
replace sales made by Big Rivers and/or its
distribution co-op members under then existing
contracts.

(3) No rights exercised by City under
subparagraphs (1) and (2), or either of them,
shall relieve Big Rivers of its continuing
obligations to pay that portion of the debt
service costs which are allocated to it when
such rights were first exercised by City,
credited in the «case o0of sales under
subparagraph (1) by-any revenues provided from
the sale of Big Rivers allocated capacity as
provided in subparagraph (1) above, and
credited in the «case of sales under
subparagraph (2) by any revenues received from
the sale of Big Rivers prior allocation in
excess of operation and maintenance costs of
Station Two, including fuel and lime costs.

(4) In the exercise of 1its rights under the
preceding subparagraphs (1) and (2), City
shall have the right (a) to use Big Rivers
transmission system for transmitting power in
performance of off system power sales made by
City from Station Two at fair market wheeling
charges then prevailing in Indiana and
Kentucky and (b) continue the use of Joint Use
Facilities by bearing the costs thereof
calculated according to the Joint Facilities
Agreement.

(5) City shall make no sales under the preceding
subparagraph (1) on any term or condition
which would adversely affect the rights or
security of holders of Station Two bonds, or
impair or adversely affect the eligibility for
tax exemption of interest on such bonds or, if
notified by Big Rivers prior to any agreement
to make such sales, adversely affect the
rights, or security of holders of notes of Big
Rivers secured by Big Rivers’ interest in the
Joint Use Facilities or in the Reid and Green
Stations. City shall give Big Rivers written
notice five (5) business days prior to
entering into any agreement for such sales.

15.3 In addition to, and not in substitution for, the
other remedies of Big Riwvers provided under this
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Agreement, or by any other legal, eguitable or
administrative remedies, if City defaults in making
any payments properly owing under the Contracts and
such default continues for 60  days following
written notice thereof by Big Rivers to City Big
Rivers may at any time thereafter, if all Station
Two Revenue Bonds approved by Big Rivers have been
paid, on 30 days written notice by Big Rivers to
city, and if City’s defaults to Big Rivers have not
been corrected, then Big Rivers may terminate all
contracts with City with respect to sStation Two, in
which event Big Rivers shall have the continued
right to use of Joint Use Facilities by paying the
capacity costs thereof calculated in accordance
with the Joint .Facilities Agreement.

5.10 SECTION 21.1 Aé RENUMBERED TO 22.1 IN THE MARCH 2,
1971 AMENDMENT I8 AMENDED AS PROVIDED IN SECTION 1 OF THE MAY 1,
1993 AMENDMENTS.
POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT
6. THE POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT OF
iﬁqUST 1, 1970, AS AMENDED, IS FURTHER AMENDED A8 FOLLOWS:
| 6.1 SECTION 1.3 IS AMENDED BY ADDING THERETO THE
FOLLOWING:

such Interconnection Agreement was supplemented and
amended by an Amended Agreement dated October 13, 1981
and by a "FIRST AMENDMENT" dated January 10, 1989 which
are in effect.

6.2 BECTION 4 IS AMENDED BY ADDING THE FOLLOWING:

4.5 City, with the approval of Big Rivers, has entered
into a Contract dated February 5, 1993 with
Wheelabrator Air Pollution Control Inc. for the
construction and installation of a portion of the
Station Two FGD System. City will enter into such
further contracts as are necessary, and as are
approved by Big Rivers which approval shall not be
unreasonably withheld, to complete the design,
construction, installation and operation of the
Station Two System. City and Big Rivers sha.il each
immediately seek such permits and approvals as are
required of each of them.



Big Rivers shall provide one engineering
representative and one clerk to work with the
engineering firm employed by the City as the
owner'’s reppesentative. on the Station Two FGD
System project. City will provide one
representative already assigned to Station Two.
The cost of thése three representatives, including
salaries, benefits and out-of-pocket expenses,
shall be considered capital costs of the project.

211 proceeds from the sale of S0, allowances

‘allocated to Station Two;, from whatsoever source,

in excess of those needed for Station Two operation
shall be divided between City and Big Rivers in the
proportions of 17.14% to City and 82.86% to Big
Rivers. The "sale of all Station Twd. allowances
shall be approved by the City and Big Rivers.

Until such time as a sum egual to the net proceeds
of the sale of Station Two SO, allowances has been
paid on the costs of the Station Two FGD System,
the parties hereto shall bear such scrubber costs
in the proportions of 17.14% to the City and 82. 86%
to Blg Rivers. Thereafter costs of the Station Two
FGD System shall be borne in the proportion of
capacity allocation established under Section 5.2
of the May 1, 1993 Amendments.

Except as otherwise agreed by the parties, all
invoices for the design, construction and
installation of the Station Two FGD System shall be
issued to City and paid by City pursuant to Section
4.11 hereof. City shall bill Big Rivers monthly
for its share of such costs as determined by
Section 4.8 hereof and Big Rivers shall pay such
share pursuant to Section 4.10 hereof.

Big Rivers shall pay the amounts billed to it by
City under Section 4.9 hereof to the Trustee from
time +to time in sufficient amounts to satisfy
progress payments required on contracts executed by
city for the design, construction and installation
of said FGD System. City‘’s remaining portion of
the costs for the Station Two FGD System shall be
paid by City from time to time in sufficient
amounts to satisfy progress payments required on
said contracts.

city shall instruct the Trustee to remit all sums
paid under Section 4.10 hereof for the design,
construction, and installation of the Station Two
FGD System to City for deposit into the Station Two
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7.

THE

account in the Renewals and Replacement Fund, out
of which City shall timely pay all costs due on the
Station Two FGD System.

JOINT FACILITIES AGREEMENT

JOINT FACILITIES AGREEMENT IS AMENDED AS FOLLOWS:

SECTION 3.1 IS AMENDED BY ADDING THE.FOLLOWING:
Big Rivers has heretofore allocated for the
continuing joint use of the parties the facilities
listed on Exhibit 1, Page 2, Part C hereto.

SECTION 3.2 IS AMENDED BY ADDING THE FOLLOWING AT

THE END THEREOF:

FOLLOWS:

The auxiliary facilities which City has previously
allocated for the Jjoint use of the parties are

‘listed in Exhibit 1, Pages 1 and 2, Part B.

NEW SUBPARAGRAPHS SHALL BE 2DDED TO SECTION 3 A8

Big Rivers will allocate for the continuing joint
use of the parties in the operation of .their
respective generating stations (Big Rivers Green
Station and City’s Station Two) those Green Station
FGD System Facilities described in Exhibit 1, Page
3, Part C hereto. For such use, Big Rivers shall
be paid by City a prorated share of the annual
carrying costs, calculated as:

Station Two net capacity

Station Two plus ‘Green Station net capacities

Currently 315 MW
755 MW

times the net book value of those facilities as of
December 31, 1994, i.e. $21,675,601.32, further
multiplied by a capital carrying charge rate of
11.5 percent.

City’s payment to Big Rivers shall be included as a
cost under Paragraph (g) of Section 6.3 of the
Power Sales Contract between the partie-.

The costs of operating .and maintaining the FGD
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Joint Facilities described in Exhibit 1, Page 3,
Parts B and C hereto, and the cost of sludge
stackout and dispocsal (including haulage and
deposit in appropriate landfills) therefrom, shall
be allocated to the Green Station and Station Two
(except for the cost of coal and lime which shall
'be provided by each party for its own use) in the
proportions 1in which the stations put sulfur
through the Green and Station Two FGD systems,
based upon the tonnage of lime and coal and the
sulfur and BTU content of .the coal, and calculated
as shown in the following example: :

REAGENT PREPARATTION!

1) Assume lime, power, maintenance and labor costs .=
$10,000,000/yT. . :

2) From additive feed flowmeters - 70,000 Tons Per Year
(TPY) of lime went to Green absorbers and 45,000 TPY went to
Station Two absorbers.

3) The Station Two portion of the "reagent prep" O&M costs:

$10,000,000 x [ 45,000 ] = $3,913,000/yr
(70,000 + 45,000]

' 4) Assume BREC coal to Station Two 1s 4% sulfur and 11,200
BTU/1lb. HMPL coal to Station Two is 2.6% sulfur and 12,000 BTU/lb.

4_(19,500) = 6.96 1lb. SO,/mmBTU
11,200

2.6 (19,500) = 4.22 lbs. SO,/mmBTU
12,000

Where 19,500 is the conversion factor for 2 1lbs. of S0, per 1lb. of
sulfur, assuming 97.5% of the sulfur in the coal is captured in the
flue gas strean.

5) The HMPL portion of Station Two "reagent prep" O & M
would be:

$3,913,000 x | (4.22) x (HMPL coal BTU burn) ]
[(4.22) x (HMPL cocal BTU burm) + (6.96) x (BREC coal BTU burn)]

! The reagent preparation facilities and the waste treatment
facilities are located in separate areas.
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if for example: the HMPL coal BTU burn were: 2,977,555 x 10°
the BREC coal BTU burn were: 11,143,418 x 108

then the HMPL portion .comes to $546,200/yr.
WASTE TREATMENT

The "“waste treatment" area power, maintenance and labor costs
and the scrubber sludge disposal and storage costs would be split
similarly, except that Green and HMPL bleed flowmeters would be
used to calculate TPY of waste to be treated and stored. The TPY
of waste treated would ‘be used in step (2) instead of TPY lime.

7.4 THE SECOND SENTENCE OF SECTION 4.1 IS AMENDED TOC READ A8
FOLLOWS:

Title to those joint use facilities or portions thereof -
provided by Big Rivers, including the FGD Joint
Facilities, will remain in Big Rivers, and all such
facilities will be clearly and permanently marked as the
property of Big Rivers.

7.5 SECTION 5.1 IS AMENDED TO READ AS FOLLOWS:,

5.1 The costs of providing City’s joint use facilities and of
modifying Big Rivers’ joint use facilities (other than
the FGD Scrubber facilities) as provided herein have been
paid out of the proceeds of the Station Two Bonds. The
cost of modifying the Joint Use Facilities described in
Exhibit 1, Page 3, Parts B & C for use by Big Rivers’
Green Station and the City‘’s Station Two shall be
allocated to Station Two. The cost of additional
modifications shall be allocated between Big Rivers’
Green Station and the City‘’s Station Two using the
methodology provided in Section 13.8 of the Power Plant
Construction and Operation Agreement. The amounts so
allocated to City’s Station Two shall be further
allocated between Big Rivers and City in the proportion
of capacity allocation established under Section 5.2 of
the May 1, 1993 Amendments. Subject to the provisions of
Sections 3.3 and 3.4 of this Agreement, the costs of
operating, maintaining, repairing, renewing, replacing,
and adding to such Jjoint use facilities shall be
allocated to the parties’ respective generating stations
as provided in Section 13 of the parties’ Power Plant
Construction and Operation Agreement.

STATION TWO DECOMMISSIONING COSTS

8. If Big Rivers exercises its option under Section 1.1 of
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the May 1, 1993 Amendments to extend the life of the Contracts fof
the operating life of Station Two, as heretofore defined, the
parties shaill béar décommissioning cbsts of Station Two in the
proportions‘in which they shared éapacity costs during the life of
Station Two.

IN TESTIMONY WHEREOF the parties hereto have executed thls

)

Aqreement in multlple counterparts as of  the date first herein
'wrltten ﬂ
This al7ﬁk day of June, 1993.
CITY OF HENDERSON, KENTUCKY

BY%//////;'%/ d

William L. ﬁewﬁan Mayor

é;;ﬁty Clerk
- (City Seal)

CITY OF HENDERSON UTILITY COMMISSION

sy LK M’M

T Chairman

%gé‘éfz"/ /%an/

BIG RIVERS ELECTRIC CORPORATION

Morton Henshaw, President

ATTEST:

T s /9/34u44““&d

William Briscoe, Secretary
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EXISTIﬂG HMP&L STATION TWO FACILITIES

PART A. ATl Station Two facilities located on City property are owned by the
City of Henderson Utility Commission except the BTG cantrol board for
Big Rivers' Reid Unit 1. This property is indicated as areas A and B
on Exhibit 2. The Reid control board is now located in the Statian Two
cantrol room. The Station Two facilities are:

1.  Two Coo]1ng Towers, Ecodyne Model 670-2-71011, S/N E-70-12783 and
E-70-12784

2. Four -Circulating Water Pumps, Byron Jackson Model S7RXM S/N 711-C~1621,
711~C-1622, 711-C-1623, and 711-C-1624

3. One Turane Building 1nc1ud1ng Control Room, Switchgear, Fans, Pumps,

: Motors; Coal Pulverizers and Other Plant Aux111ary Equipment.

4.  Two Steam Generators, Riley Stoker, National Board Nas. 2292 (repair na.
390) and 2379, S/N 3576 and 3675.

5. Two Turbine Generators, One General Electric S/N 178863, One Westinghouse

S/N 13A43311/43321

Two Electrostatic Precipitators, Research Cottrell, Model Na. B11LC52F3X30

One.Chimney, 350 feet tall, concrete shell with brick liner, serving both

units : :

-~ o
..

PART B. Joint Use Facilities Provided By and Owned By the City But Located on
Big Rivers' Property. ,

1. Barge Mooring Cells Nos. IN, 2N, 3N, 4N, 1S, 2S, 3S and 4S as shown on
Burns & Roe Drawing No. 04-3280-S3200

2. One Coal Barge Unloader, McDowell Wellman, 1000 net ton/hr capacity

3. Eight Coal Conveyors 1, 2, 3A, 3B, 4A, 4B, 5B and 6B, as shown an attached
Exhibit 2

4. One Reclaim Hopper which feeds coal conveyors 4A and 4B

5. One Crusher House fed by conveyor No. 1

6. One Tugboat - The "William Newman" 37 feet long, 21.27 gross tons, 14.0 net

tons, coastguard capacity 350 HP

7 One Water Treatment Plant With Demineralizer Building and associated
equipment

8. One 50,000 Gallon Capacity Fuel 0i1 Storage Tank & Distribution System

9. One Flyash Silo, Sump & System Companents

10. One Prefab Metal Warehouse adjacent to Fly Ash Silo

11. Coal Handling Equipment As Listed In Continuous Property Records

12. One Lot of Materials & Spare Parts in Big Rivers Warehouse No. 15 as
defined by inventory control records

13. One Ash Pond and Effiuent Lines

14. Circulating Water Lines as shown on attached Exhibit 2

15. Station Two Ash Pond Dredgings in Green Station Sludge Dispasal Landfill

’ adjacent to Green River south of Green Statian

16. Four 161KV 011 Circuit Breakers, General Electric, S/N 0139A7206208,
0139A7206209, 0139A7206212, 0139A7206213, located in Plant Switchyard.

A7. Two Step-up Transformers, McGraw Edison, S/N C-04280-5-1, C-04280-5-2,

v located in Plant Switchyard.

18 Two Auxiliary Transformers, Westinghouse, S/N RCP 37261, RCP 37262, located
in Plant Switchyard.

APPENDIX A
Tab 6
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PART C.
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PART D.

—

One Excitation Transformer, General Electric, S/N D-597562, located in
Plant Switchyard. n ,

Qne Lot of Line Term1na1 Structures Bus, Relay Panels, Etc., located in
Plant Switchyard as shown on attached Exhibit 2

Joint Use Facilities Owned by Big Rivers and located on Big Rivers
property

Reid Intake Structure, Two Pumps, and Circu]ating Water System ta serve
Reid Unit 1
Coal Systém Crusher Tower supp11ed by coal- conveyors 4A and 48

Loal Conveyors Number 5A and 6A as shown aon attached Exhibit 2

Plant. Entrance Roads from h1ghways 2096 and 20987 and Two Concrete Black
Guardhouses’

Reid -0ffice Building and Ma1ntenance Shap

Reid Grounding Transformer Eastern S/N PMR427988

Sewage Treatment Facility for Reid, Green and HMP&L Station Two power
plants -

Fire Water System for Reid Station

Switchyard Control House for Breaker Controls as shown on attached
Exhibit 2 ~

Other Facilities Owned by the City of Henderson Utility Commission But
Not Classified as Joint Use Facilities, a portion or all of which is
located on Big Rivers property

One 161KV Line from Reid EHV Substation to City Substation Na. 4.

One Line Terminal Bay and Associated Equipment in Reid EHV Substation for
City 161KV Line to City Substation Nao. 4.

Fifty Percent (50%) Ownership of 161/69 KV Transformer G1l, Westinghouse,
S/N RLP 15941) at Henderson County Substation, and related substation
facilities.

Ten Percent (10%) Ownership of Big Rivers 161KV Line from Station Two
Switchyard to Henderson County Substation.

Farty Percent (40%) Ownership of Spare Step Up Transformer (General
Electric S/N K 547026) & Railcar (No. BREX 242).

One 69KV Transmission Line from plant switchyard to City Substation No. 2
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PROPQSED HMP&L STATION TWO
FACILITIES FOR FGD SCRUBBER SYSTEM

Station Two FGD Facilities To Be Owned by C1ty of Henderson on Big R1vers
Property

FGD System Chimney, 350' Tall

Two Wheelabrator Absorber Modules, Building & Associated Equipment

Two Booster Fans

Auxiliary Building as shown on attached Exhibit 2 containing Controls and
Electrical Equipment, Maintenance, Locker and Shower Facilities

One Station Two Slaker Building Enc1os1ng Three Slaking Tanks & Equipment .
One Station Two Additive Hold Tank

Two Lime Feed Canveyors from Big Rivers' Green Station Lime Storage

Silos 2C1 & 2C2 ‘ . A

Two Additive Feed Systems;. Station Two Scrubber System Includes Pipe & Pipe
Rack

Two Bleed Slurry Systems to B1g Rivers' Green Station Pr1mary Dewataring
System Including Pipe, Pipe Rack & Splitter Boxes

Two New Thickener Return Water Tanks & Controls

One New Filtrate Surge Tank and Controls .

One Electrical Power Supply for FGD System, with redundant feeds including
power transformer, bus work, relay panels and metering equipment

FGD Joint Use Facilities To Be Owned by City of Henderson on Big Rivers
Property

Two Lime Slaking Water Pumps and Lines to Slaking Building

Two Pug Mill Mixers (Listed Manufacturer and Serial Nos. when known) .

One Vacuum Filter and Associated Equipment Including Building Expans1on as
shown on attached Exhibit 2.

Two New Thickener Underflow Lines and Two Flow Monitors

Two Control Systems on Big Rivers' Green Station Thickener Return Water
Tanks

Existing Facilities Owned By Big Rivers Electric For Green Station FGD
System As Shown On Attached-Exhibit 2 Which Will Be Jointly Used By Green
Station and HMP&L Station Two And Which Are Located On Big Rivers Property

One Lime Barge Unloader, Dravo Wellman 200/400 Net Ton/Hr Capacity For
Lime, 1500 Net Ton/Hr Capac1ty For Coal

One L1me Conveyor L1 and Transfer Tower As Shown On Exhibit 2

Two Lime Silos: 2C1 and 2C2 As Shown On Exhibit 2, and Six Lime Screw
Conveyors: 2CW-LFC, 2CE-LFC, 2C1-SC, 2C2-SC, 1CW-LFC, 1CE-LFC

Four Thickeners for Primary Dewatering of Bleed Slurry: 1A, 1B, 2A, 2B,
Including Tunnels, Pumps, and Ventilation Systems

One Secondary Dewatering System and Sludge Stackout System, Including Solid
Waste Building and Sludge Stackout Area as Shown on Exhibit 2; Three Vacuum
Filters with Feed Systems: FL-1A, FL-1B, FL-1C; Eleven Filter Cake
Conveyors and ‘Radial Stackers: CU 1A, CO0-1B, CO0-1C, CO-2A, C0-2B, CO-3A,
C0-3B, CO-6A, CO0-6B, CO-7A, CO-7B; and Four F]y Ash Screw Conveyors

Two Ash S}]os and Pneumat1c Transfer System

Two Green Statjon River Water Clarifiers: CL-101 and CL-102, with Three
Slaker Water Pumps: 1A, 1B and 2A :
One Solid Waste Loader,.Hitachi S/N 171-0373

One Sludge Haul Road and Two Truck Scales
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AMONG
CITY OF |
AND BIG

RATION

These Amendments entered into and effective as of Tg ) !5, S, 1998 (the “1998
Amendments”) by and between City of Henderson, Kentucky, a municipal corporation and City of
the third class organized under the laws of the Commonwealth of Kentucky, of 222 First Street,
Henderson, KY 42420, City of Henderson Utility Commission, a public body politic and
corporate organized under Kentucky Revised Statutes 96.520 and related statutes, of 100 Fifth
Street, Henderson, K'Y 42420, the said City and Commission being referred to herein collectively
as “City,” and Big Rivers Electric Corporation, a rural electric cooperative corporation organized
under Chapter 279 of the Kentucky Revised Statutes, P.O. Box 24, 201 Third Street, Henderson,
KY 42420, known as “Big Rivers” herein.

WITNESSETH:

WHEREAS, the parties hereto are parties to a Power Sales Contract, a Power Plant
Construction and Operation Agreement and a Joint Facilities Agreement all dated August 1, 1970
and Big Rivers and City of Henderson Utility Commission are parties to an Agreement for
Transmission and Transformation Capacity dated April 11, 1975, the Spare Transformer
Agreement dated July 11, 1972, the Systems Reserves Agreement dated January 1, 1974, the
Agreement of April 8, 1980 regarding O&M and R&R Funds, and the Agreement of February 15,
1991 concerning Administrative and General Costs, and Amendments to such contracts dated
May 1, 1993, all of such contracts and agreements as amended being known herein as the

“Contracts” and incorporated herein by reference, and

APPENDIX A
Tab 7



WHEREAS, pursuant to the Contracts, and to ordinances of the City of Henderson,
Kentucky providing for the sale of its electric revenue bonds, an electric generating station
consisting of generating Units 1 and 2, eacﬁ described in the Contracts as having a 175-megawatt
capacity, and related facilities all known herein as “Station Two,” were constructed and are now
owned by the City of Henderson and operated by Big Rivers under the Contracts with Big Rivers,
and

WHEREAS, City and Big Rivers now seek to amend the Contracts to reflect new
understandings between the parties regarding the Contracts and the business relationship between
City and Big Rivers.

NOW THEREFORE, in consideration of the mutual covenants herein contained, it is
covenanted and agreed among the parties hereto as follows:

ALL CONTRACTS

1. The terms of all the Contracts except the Joint Facilities Agreement shall be
extended for the operating life of Station Two, the operating life of which shall be considered to
continue for so long as Unit 1 and Unit 2, or either of them, is operated, or is capable of normal,
continuous, reliable operation for the economically competitive production of electricity,
temporary outages excepted. Notwithstanding any other provision in the Contracts, all of the
Contracts, except the Joint Facilities Agreement and the System Reserves Agreement, shall
terminate 90 days after Big Rivers’ allocation of capacity from City’s Station Two shall be zero;
provided, however, that the terms of all the Contracts shall be extended until all Station Two
bonds of the City of Henderson which have been approved by Big Rivers have been paid.

Notwithstanding the above, the Joint Facilities Agreement shall terminate in accordance with



Section 8 of said Agreement. This section expressly replaces the provisions of Section 1 of the
May 1993 Amendments in their entirety.

2. The effective date of these 1>998 Amendments shall be the date following their
execution upon which the last of the following approvals of the 1998 Amendments is obtained:

2.1  Approval of the Rurzil Utilities Service; and

2.2 Approval of the Kentucky Public Service Commission.

3. Nothing herein contained shall constitute general obligations of the City of
Henderson within Kentucky Constitutional restrictions on such obligations. The obligations
herein imposed on City of Henderson shall be borne entirely from revenues or other legally
available funds of City’s electric light and power system.

POWER SALES CONTRACT
4, The Power Sales Contract of August 1, 1970, as heretofore amended, is further

amended as follows:

(a) SECTION 3.4 IS HEREBY AMENDED TO BE AND READ IN ITS
ENTIRETY AS FOLLOWS:

3.4  City agrees that it will not, after the execution and approval of this
Agreement, (1) make any dispositions to others for resale of its
generating capacity, other than pursuant to Section 3.8 added by
these 1998 Amendments, except for the purpose of disposing of
any surpluses resulting from good faith over-estimates of its needs,
or (2) add any commercial or industrial customers in excess of
thirty (30) megawatts each to its electric system, if to do either (1)
or (2), as the case may be, would require the withdrawal of
additional capacity from its Existing System and/or from Units One
and Two of its Station Two. Expansions in the ordinary course of
business of any commercial or industrial plants being served by City
at the time of the execution of these 1998 Amendments shall not be
considered added commercial or industrial customers subject to the
30 megawatt size limitation for the purposes of this Agreement.
Surplus capacity resulting from good faith over estimates as
referred to in (1) above shall be first offered to Big Rivers at City’s



®

cost. Big Rivers and City understand that City shall be entitled to
meet (in increasing incremental amounts, as necessary) the load of
any new commercial or industrial customer (which shall not exceed
the 30 megawatt cap per customer established above) through its
annual adjustment 1o its five year capacity reservation forecasts in
amounts not exceeding five (5) megawatts per Contract Year (as
described in Section 3.3 of this Agreement) and its subsequent
capacity reservation forecasts under this Agreement.

A NEW SECTION 28 TO POWER SALES CONTRACT IS

HEREBY CREATED AND INCLUDED AS FOLLOWS:

28.1

City shall have the right (subject to the further limitations and
provisions of this Section 28) to utilize within the City’s service
territory as of the date of these 1998 Amendments, including all
areas within the existing City limits, capacity and energy from
Station Two in excess of its reserved capacity allocations, as
adjusted under Section 3.3 of this Agreement (such excess capacity
and energy being referred 1o herein as “Station Two Economic
Development Power™), to serve up 1o 50% of Economic
Development Loads (defined below) of customers to the extent
such customers are not otherwise served as of the date of
commencement of the proposed service by City from reserved
capacity allocations under this Agreement (each an “Economic
Development Opportunity”); provided, however, that the maximum
amount of Station Two Economic Development Power that may be
utilized by City at any time shall not exceed 25 megawatts in the
aggregate for all such Economic Development Opportunities,
collectively. City’s right to utilize Station Two Economic
Development Power with respect to any Economic Development
Opportunity is further conditioned upon City having made a binding
written offer to purchase from Big Rivers, at the applicable rate set
forth in Exhibit 1, the capacity and energy requirements of such
Economic Development Opportunity not supplied by City with its
reserved capacity or with Station Two Economic Development
Power to meet such Economic Development Load. For purposes
hereof, “Economic Development Load” means the demand for
capacity and associated energy of (i) a new customer of City within
City’s service territory (as described above) or (ii) an existing
customer of City in that service territory (as described above)
created by a substantial expansion of such customer’s plant or
facility (defined as a projected annual increase in kWh consumption
or kW demand of such customer of 20% or more as a result of a
plant expansion). Upon utilization by City of Station Two
Economic Development Power, such power shall be treated for



28.2

283

purposes of this Agreement, except Section 3.3 and clause (2) of
Section 3.4 of this Agreement, as capacity of Station Two reserved
to the City hereunder.

For any Economic Development Opportunity of City as to which
City exercises its right under Section 28.1 to retain and utilize
Station Two Economic Development Power by providing Big
Rivers with a binding written offer to purchase, at the applicable
rate set forth in Exhibit 1, the capacity and energy in the aggregate
required by City for such Economic Development Opportunity in
addition to the City’s reserved capacity and Station Two Economic
Development Power available under Section 28.1, City hereby
agrees that Big Rivers shall have a period of fifteen days following
receipt of City’s written offer 10 accept the terms of such offer and
to agree to supply the power at the applicable rate in Exhibit 1,
over an agreed upon term. If Big Rivers rejects such offer or fails
to accept such offer within such fifteen-day period, City shall be
entitled to retain and utilize Station Two Economic Development
Power in accordance with Section 28.1, and shall be entitled to
negotiate with third-party suppliers to provide the remainder of the
capacity and energy required to serve the Economic Development
Load. Prior to entering into a binding contract with any such third-
party supplier, City agrees to offer Big Rivers the right to match the
price offered by such third-party supplier over the term offered by
such third-party supplier, which right Big Rivers must exercise
within five days of receipt of such third-party offer from City. If
Big Rivers rejects such offer or fails to accept such offer within
such five day period, City shall be free to execute a contract with
such third-party supplier, provided, however, that if City shall not
have contracted for the purchase of such capacity and energy with
such third-party supplier within thirty-days after the expiration of
that five-day period, no such contract shall be entered into without
again first offering Big Rivers the opportunity to serve such
remaining Economic Development 1.oad upon the terms described
in the preceding sentence.

In the event that Big Rivers fails to provide that portion of capacity
and energy required to supply an Economic Development
Opportunity that it has agreed to supply from Big Rivers’
resources, whether at the specified prices contained in Exhibit 1, or
upon terms matching those of a third-party supplier in accordance
with Section 28.2, as the case may be, City shall be entitled to take
from Station Two capacity and energy, in addition to the Station
Two Economic Development Power to which City is already
entitled, in such amounts as were to have been provided by Big



Rivers, with subsequent adjustments to the allocation of costs in
accordance with this Agreement.

28.4 Big Rivers and City agree that the specified rates for capacity and
energy contained in Exhibit 1 shall be fixed for a period of seven
years after the date these 1998 Amendments become effective.
Rates for periods after the date seven years after these 1998
Amendments become effective shall be subject to future
negotiation.

(c) A NEW SECTION 3.8 TO POWER SALES CONTRACT IS
HEREBY CREATED AND INCLUDED AS FOLLOWS:

3.8  BigRivers and City hereby agree that the following provisions shall
apply to energy from capacity not utilized by City or from capacity in
excess of the capacity calculated in accordance with Section 3.6 of this
Agreement.

(a) In the event thar at any time and from time to time City does
not take the full amount of energy associated with its
reserved capacity from Station Two (determined in
accordance with this Agreement), Big Rivers may, at its
discretion, take and utilize all such energy (or any portion
thereof designated by Big Rivers) not scheduled or taken by
City (the “Excess Henderson Energy”), in :ccordance with
Section 3.8(c).

(b)  If at any time Station Two capacity is generated in excess of
the Total Capacity of Station Two determined in
accordance with Section 3.6 of this Agreement (“Excess
Henderson Capacity”), Big Rivers shall take and utilize all
energy associated with such Excess Henderson Capacity,
unless otherwise agreed to by Big Rivers and City, in
accordance with Section 3.8(c).

()  Following the end of each calendar month, Big Rivers shall
notify City of the amount of Excess Henderson Energy and
energy associated with Excess Henderson Capacity, if any,
taken by Big Rivers during the previous month, and Big
Rivers shall pay City prior to the 25th day of the then
current month for the amount of Excess Henderson Energy
and energy associated with the Excess Henderson Capacity
so taken by it at a rate equal to $1.50 per mWh. In
addition, Big Rivers shall provide, at its own cost, the full
replacement of all fuels and reagents consumed from the



Station Two fuel and reagent reserves for the production of
the Excess Henderson Energy and energy associated with
the Excess Henderson Capacity so taken by it. Further, Big
Rivers shall pay the portion of sludge disposal costs
attributable to the Excess Henderson Energy and energy
associated with Excess Henderson Capacity, as calculated in
accordance with Section 3.4 of the Joint Facilities
Agreement.

(d) City agrees that Big Rivers, as operator, shall be allowed, but shall
not be required, to operate Station Two to obtain capacity above
the Total Capacity of Station Two determined in accordance with
Section 3.6 of this Agreement. City further agrees that it shall not at
any time be permitted to sell or commit to any person other than
Big Rivers any Excess Henderson Energy without having first
offered Big Rivers the opportunity to purchase such Excess
Henderson Energy. Big Rivers shall have a reasonable period of
time after submission of the City’s scheduled energy requirements
to decide whether to purchase any Excess Henderson Energy not
scheduled by City. Big Rivers agrees to notify City thereafter if it
does not intend to purchase such energy, and agrees 1o give City a
response within a reasonable time so that City may take efforts to
resell this power to third-parties. City agrees to compensate Big
Rivers according to Big Rivers” Open Access Transmission Tanff
to the extent City utilizes any transmission on Big Rivers’
transmission system in marketing Excess Henderson Energy.

(d) A NEW SECTION 19.2 TO POWER SALES CONTRACT IS
HEREBY CREATED AND INCLUDED AS FOLLOWS:

19.2 Big Rivers and City agree that on or before the date on which the
Station Two Bonds are retired, and the remaining balance of monies
contained in the Station Two Account in the Renewals and Replacements
Fund in accordance with Section 1 of the Agreement dated April 8, 1980
between Big Rivers and City shall have been disbursed, the following shall

occur:

(a) Big Rivers shall establish a new Big Rivers Station Two Renewals
and Replacements Fund and shall deposit immediately available
funds in the amount of $600,000. Thereafter, Big Rivers agrees
that each month it shall make levelized payments into the Big
Rivers Station Two Renewals and Replacements Fund, not to
exceed $50,000 each month, so as to restore a minimum balance of
$600,000. All interest on such amounts shall be repaid to Big
Rivers at the end of each calendar year, and all amounts in such



(d)

(b)

(c)

fund shall be paid to Big Rivers upon termination or expiration of
this Agreement. Amounts from this Fund shall be withdrawn in
accordance with Section 19.2(¢); and

City shall establish a new Henderson Station Two Renewals
and Replacements Fund and shall deposit immediately
available funds in the amount of $150,000. Thereafter, City
agrees that each month it shall make levelized payments into
the Henderson Station Two Renewals and Replacements
Fund, not to exceed $12,500, so as to restore a minimum
balance of $150,000. All interest on such amounts shall be
repaid to Henderson at the end of each calendar year and all
amounts in such fund shall be paid to City upon termination
or expiration of this Agreement. Amounts from this fund
shall be withdrawn in accordance with Section 19.2(c).

All required expenditures for renewals and replacements
shall be made from the Big Rivers Station Two Renewals
and Replacements Fund and the Henderson Station Two
Renewals and Replacements Fund in proportion to then
effective allocation of Station Two capacity between City
and Big Rivers, in accordance with Section 3 of this
Agreement. No expenditures shall be made from these
accounts other than for renewals and replacements that
would have been permitted under the Bond Ordinance.

A NEW SECTION 19.3 TO POWER SALES CONTRACT IS
HEREBY CREATED AND INCLUDED AS FOLLOWS:

19.3

Big Rivers and City agree that on or before the date on which the

Station Two Bonds are retired, and the remaining balance of monies
contained in the Station Two Account in the Operation and Maintenance
Fund in accordance with Section 1 of the Agreement dated April 8, 1980
between Big Rivers and City shall have been disbursed, the following shall

occur:

(a)

Big Rivers shall establish a new Big Rivers Station Two O&M
Fund and shall deposit immediately available funds in the amount of
$400,000. Thereafter, Big Rivers agrees that each month it shall
make levelized payments into the Big Rivers Station Two O&M
Fund, not to exceed $33,300 each month, so as to restore a
minimum balance of $400,000. All interest on such amounts shall
be repaid to Big Rivers at the end of each calendar year, and all
amounts in such fund shall be paid to Big Rivers upon termination
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(©)

or expiration of this Agreement. Amounts from this Fund shall be
withdrawn in accordance with Section 19.3(c); and

City shall establish a new Henderson Station Two O&M
Fund and shall deposit immediately available funds in the
amount of $100,000. Thereafter, City agrees that each
month it shall make levelized payments into the Henderson
Station Two O&M Fund, not to exceed $8,300, so as to
restore a minimum balance of $100,000. All interest on
such amounts shall be repaid to Henderson at the end of
each calendar year and all amounts in such fund shall be
paid to City upon termination or expiration of this
Agreement. Amounts from this fund shall be withdrawn in
accordance with Section 19.3(c).

All required expenditures for operation and maintenance
shall be made from the Big Rivers Station Two O&M Fund
and the Henderson Station Two O&M Fund in proportion
to the then effective allocation of Station Two capacity
between City and Big Rivers, in accordance with Secuon 3
of this Agreement. No expenditures shall be made from
these accounts other than for operation and maintenance
expenses that would have been permitted to be paid as
“Operating Expenses” under the Bond Ordinance.

JOINT FACILITIES AGREEMENT

4. The Joint Facilities Agreement, as heretofore amended by the May 1, 1993

Amendments, is further amended as follows:

33

SECTION 3.3 IS AMENDED TO READ AS FOLLOWS:

Big Rivers will allocate for the continuing joint use of the parties in
the operation of their respective generating stations (Big Rivers’
Green Station and City’s Station Two) those Green Station FGD
System Facilities described in Exhibit 1, Page 3, Part C hereto. For
such use, Big Rivers shall be paid by City a prorated share of the
annual carrying costs, calculated as:



Station Two net capacity
Station Two plus Green Station net capacities

Currently 312 MW
766 MW

times the then net book value of those facilities, further multiplied
by a capital carrying charge rate of 11.5 percent. Big Rivers’ net
book value shall be determined by taking the net book value of
those facilities as of December 31, 1994, i.e. $21,675,601.32,
adjusting them annually for depreciation (according to the
depreciation methodology set forth in Exhibit 2), and taking into
account additional costs resulting from renewals and replacements
thereof. Big Rivers authorizes City to inspect Big Rivers’ books to
verify the original cost of these facilities, annual depreciations
thereto, and the costs of any renewals and replacements thereof.
All inspections by City of Big Rivers shall be at mutually agreeable
times determined in advance after written request from City.

SYSTEM RESERVES AGREEMENT

The System Reserves Agreement of January 1, 1974 is hereby amended as follows:

SECTIONS 2.1 AND 3.1 ARE DELETED AND REPLACED BY A
NEW SECTION 2.1 TO READ AS FOLLOWS:

2.1

The City and Big Rivers covenant and agree that each will comply with any
system reserve capacity requirements now required or imposed at a future
date applicable to it (as such requirements may be modified from time to
time and as such requirements apply to it given its respective operational
characteristics) by NERC, ECAR, any successor organizations to NERC
and ECAR (as applicable), any applicable regulatory or governmental
agency, and any regional transmission authority, reliability council or like
organization, in each case having any system reserve capacity requirements
applicable to it. Absent such a requirement, neither City nor Big Rivers
shall have any obligation pursuant to this Agreement to maintain system
reserves. Notwithstanding the above limitations, City agrees to comply
with any requirements validly imposed by any of the above entities upon
Big Rivers based on Big Rivers’ role as control area operator, but only if
and to the extent that such requirements imposed on Big Rivers are on
account of or due to the generation and/or load of the City.

-10-



6. Except as specifically modified above, the Contracts remain in full force and effect
and are not altered by this Agreement.

IN TESTIMONY WHEREOF, the parties hereto have executed this Agreement in
multiple counterparts as of the date first herein written.

This | Hay of\{_zg‘g 1998,

CITY OF HENDERSON, KENTUCKY

By: q!L-— (. q-\-w-a=>’(—-m

D lin
CITY OF HENDERSON UTILITY COMMISSION

By: W

Chairman

ATTEST:

-11-



ATTEST:

BIG RS ELECTRIC CORPORATION

By:
Title: QLQMQA_Q‘_QAQL_Q_EQ____

-12-



Exhibit 1
BIG RIVERS - CITY OF HENDERSON
ECONOMIC DEVELOPMENT RATES

1. Big Rivers will sell power to City of Henderson according to the following rate schedule
(subject to the conditions of Section 28.2 of the Agreement) per mWh:

Year 1 $20.00

Year 2 $20.00

Year 3 $20.00

Year 4 (1st six months) $20.00

Year 4 (following six months) $21.00

Year 5 $21.00

Year 6 $21.00

Year 7 $21.00

Year 8 and thereafter to be negotiated

Year 1 shall commence on the first day of the month in which the 1998 Amendments become
effective, and Year 2 and following years shall each commence on the anniversary of the first day
of that month.

2. The Economic Development Rates offered by Big Rivers are for power only and are
exclusive of any transmission charges Big Rivers is required to pay or charge itself to deliver this
power to City on Big Rivers’ transmission system. Except as otherwise provided below, Big
Rivers will charge the City those transmission rates that Big Rivers is required by FERC to charge
itself for delivery of such power. To the extent Big Rivers, in supplying this capacity and energy
uses only transmission facilities for which City has already established transmission rights, Big
Rivers will not charge an additional transmission fee. In the event Big Rivers obtains Economic
Development Power from systems other than that of Big Rivers, Big Rivers shall not charge City
an additional charge required to wheel such power to Big Rivers’ transmission system.

13-



Exhibit 2

JOINT FACILITIES AGREEMENT
DEPRECIATION METHODOLOGY

For purposes of Section 3.3 of the Joint Facilities Agreement and the calculation thereunder of the
annual capital carrying costs for the Green Station FGD System Facilities (the “FGD Facilities”). the
following depreciation methods and accounting practices shall be used:

1. Existing FGD Facilities: The FGD Facilities, as such facilities shall exist as of the date of
execution of the 1998 Amendments to Contracts among the City of Henderson, Kentucky (“City”), the City
of Henderson Utility Commission (“HUC™) (the City and HUC being sometimes collectively referred to
herein as “Henderson™) and Big Rivers Electric Corporation (“Big Rivers™), shall be depreciated on a
straight-line basis over an agreed useful life of 25 years, with depreciation commencing as of June 1, 1995
and expiring May 31, 2020. The net book value of those facilities as of June 1, 1995 shall be $21,675,601
for purposes of this Agreement. Notwithstanding the above described language, Big Rivers, City, and HUC
agree that the above-described depreciation methodology and its effect upon payments due by any party shall
be prospective only and shall have no effect relating to any payments made prior to the date of execution of
the 1998 Amendments to Contracts.

2. Additions to the FGD Facilities. All additions, betterments, improvements and replacements to
the FGD Facilities shall be capitalized in accordance with the prevailing Capitalization Guidelines approved
by HUC and the operator of Big Rivers’ Green generating station as of the date of such addition, betterment
or improvement is placed in service. On the date hereof and until otherwise agreu!, the “Capitalization
Guidelines” shall be the capitalization guidelines attached hereto. Those additions, betterments,
improvements or replacements which are capitalized under the Capitalization Guidelines (the “Capital
Asset™) shall, for purposes of the determination of the annual carrying costs of the FGD Facilities, be
depreciated on a straight-line basis over the useful life of the Capital Asset (which useful life must be agreed
upon by the parties prior to installation of the Capital Asset); provided that such useful life shall in no event
exceed the useful life of the FGD Facilities as set forth in the most recently completed Depreciation Study for
that facility or a Depreciation Study for the FGD Facilities which is commissioned by the Parties, upon the
reasonable request of a Party, immediately following the installation of such addition, betterment,
improvement or replacement.

3. Retirement from Service. If any Capital Asset that is a component of the FGD Facilities is
disposed of, removed or otherwise retired from service as a consequence of the installation of a new Capital
Asset, then, for purposes of the determination of the annual capital carrying costs of the FGD Facilities, the
net book value of such retired asset, determined as of the date the new Capital Asset is placed in service, shall
be subtracted from the net book value of the FGD Facilities as of such date.

Attached hereto is a depreciation schedule for illustration purposes only. The attached schedule
illustrates the application of the depreciation methodology provided for herein to a hypothetical set of facts
and is not intended to establish the actual depreciation schedule for the FGD Facilities, nor is it to be
interpreted to establish the actual depreciation schedule for the FGD Facilities, nor is it to be interpreted to
establish the annual capital carrying costs for the FGD Facilities allocable to Station Two.

-14-
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Capitilization Guidelines

The Parties hereby agree that these Capitalization Guidelines together with the attached
Company Policy Number 10 of Big Rivers, Capitalization of Expenditures, dated November 30,
1993 shall constitute the “Capitalization Guidelines” identified in Exhibit 2 to the 1998
Amendments and shall serve as the Capitalization Guidelines for the purposes of Exhibit 2. These:
Capitalization Guidelines (including without limitation, the attached Company Policy No. 10) may
not be amended, modified or supplemented following the Execution Date without the prior
written consent of each of the Parties.

The Parties agree that the attached Company Policy No. 10 of Big Rivers (which is
incorporated by reference herein) shall serve to amend and supplement the RUS Uniform System
of Accounts Bulletin 1767B for purposes of the Accounting Practices, and for purposes of any
determination of whether an expenditure shall be a Capital Asset for the purpose of Exhibit 2._
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SCOPE: Determining when to capitalize an expenditure to “Electric Plant in Service” account 101.000 as
opposed 1o expense in accordance with REA Bulletin 181-1.

POLICY: To be capitalized, an item of property must be covered by one of the following classifications:

(A) New Retirement Unit

(B) Retirerent Unit Replacement

(C) Retirement System Addition

(D) Retirernent Systermn Replacement

(E) New Minor Property Item

(F) Minor Property Rem Replacement with Betterment
(G) Computer Software and Software Upgrades

RULES: See the corresponding lettered paragraph below for niles governing each case. Stated dollar
values are after consideration of freight, sales tax, discount, etc.

A New Beti { Uni

1. Cost more than $1,000 in boiler or turbogenerator plant or $500 in other accounts, and

2. Be readily separable and separately useable, and

3. Have an expected useful life of more than one year. Valves that are requisitioned,
including those inventoried, which cost more than $1,000 and are over 2" in size and
are not replacements for an gxisting system are to be capitalized. (System vaive
replacements are to be charged to maintenance.)

B) Reli Unit Repl

1. Cost more than $1,000 in boiler or turbogenerator plant or $500 in other accounts, and

2. Be a repiacement of a similar retirement unit or consist of replacing minor property
iterns that total to more than 50% of the existing retirement unit cost. If the 50% test
is met, it is assumed a new retirement unit has been created. Retire 100% of the old
unit and recapitalize the salvageable portion along with the new minor property
temn(s). (The replacement of existing minor property items costing 50% or less of the
original retirement unit is to be charged to maintenance.)

C) Retl System Addi

1. Be an addition to or an expansion of a system, and

2. Cost more than $1,000 in boiler or turbogenerator plant or 3500 in other accounts, and

3. Be of permanent nature, and

4. Be an integral part of an existing system. (A system is a grouping of generic or
interacting itemns forming a unified whole. Classification as a system is for accounting
convenience and enables an efficient and methodical means to account for a grouping
of items which are frequently changing as a result of additions and replacements.
Classification as a system may be appropriate where specific item identity is difficult 1o
ascertain. Financial Services will make all system determinations. When it is evident
that muttiple items are purchased on multiple requisitions, possibly on different dates,
for the same system project, the capitalization decision shall be based on the total
project cost.)



o Avess | COMPANY POLICY  soncy numszr 10
SUBJECT | Capitalization of Expenditures

PAGE| 2 of 2
RE-ISSUE DATE | 11/30/33 Approved hg 4 %/AJ >
: -
(D) Retirement System Replacement

1. Be an integral part of an existing system, and

2. Be of permanent nature, and

3. Cost more than 50% of the existing retirement system. If the 50% test is met, it is
assumed a new retirement system has been created. Retire 100% of the old system
and recapitalize the salvageable portion along with the new replacement cost.
(Replacement of an existing system costing 50% or less of the original system is to be
charged 1o maintenance.)

(E) New Minor Property item
1. Minor Property item not previously existing, and
2. Be of a permanent nature, and
3. Cost exceeds 25% of the retirement unit of which it will become a part or $10,000,

the smaller of the two. (Otherwise, the addition of minor property items is
to be charged to operations.)

() Minor P tv ltem Repl { with Bett :

1. Be of a permanent nature, and

2. Result in a substantial betterment with the primary aim of making the property affected
more useful, more efficient, more durable, or capable of greater capacity. Capitalize
the cost in accordance with the NOTE 1, below.

{G) Computer Software and Software Upgrades

1. Capitalize any pnew software purchase of $1,000 or more if used with a boiler or
turbogenerator computer or $500 or more if used for any other computer, as long as
the new software has a useful life of more than one year.

2. Any software ypgrade should be capitalized if the cost of the upgrade exceeds 25% of
the software which it will become a part or $10,000, the smaller of the two. The
25% must be $1,000 or more if used with a boiler or turbogenerator computer or $500
or more if used for any other computer. The software upgrade must have a life of
more than one year.

NOTE 1: In all cases above except (E), the amount capitalized is governed by standard accounting
principles. For (E) above, the amount capitalized is equal to the diference between the
cost of the new minor property item and the cost of replacement without betterment at
today's prices. The remaining dollars are to be charged to maintenance.

NOTE 2: A work order is required when constructing, fabricating, moditying, installing, or removing
capital facilities or equipment. See Estimate Construction Work Order procegure number
011.210.08 for details.

REFERENCES: Excerpts taken from REA Builetin 181-1 (Page 101-13) and 181-2 (Page 1.)
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