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January 8, 2007 

Ms. Beth O’Doimell, Executive Director 
Public Service Commission 
2 1 1 Sower Boulevard 
P.O. Box 615 
Frankfort, KY 40602 PUBLIC SERVICE 

COMMISSION 

RE: Touchtone Communication, Pnc., and ALEC, Pnc. v. 
Kentuckv ALLTEL, Imc., 
B.S.C. Case No. 2005-00482 

Dear Ms. O’Donnell: 

On December 8,2006, Windstream filed a status update letter with this 
Commission. That letter indicates that Windstream does not dispute that money is owed 
to ALEC. Specifically, Windstream estimates that it owes ALEC $52,421.56 in 
satisfaction of toll amounts through September 2006. 

That letter represents the second time that Windstream has admitted owing funds 
to ALEC for toll traffic. On December 13, 2004, Stephen Weeks of Windstream (f/k/a 
AL,L,TEL) drafted and mailed a letter to ALEC‘s representatives estimating a balance due 
to ALEC of $64,998.99. (See attached) 

Although ALEC contends that both of these amounts are gross understatements of 
the balance due to ALEC, it is important for the Commission to be apprised of the fact 
that Windstream does not dispute that some money is owed. Nonetheless, no payments 
have been made to ALEC over the course of this matter. ALEC has not undergone any 
name changes or address changes during the entire period of the interconnection with 
ALLTEL / Windstream. 

The purpose of this letter is to infornially request the Conimission to enter an 
Order requiring the payment of the undisputed portion of funds in this matter to ALEC. 
At a minimum, ALEC requests a conference with Commission staff and Windstream to 
discuss release of this money. Payment of undisputed funds would certainly aid in 
expediting this matter. 

Cordially yours, 

cc: Mark Overstreet 



ALLTEL COMMUNICATIONS 
1 Allied Drive 
1269-85F4-D 
Little Rock, AR 72202 

Steve Weeks 
Director - Wholesale Product Management 

501-905-4619 
501-905-6299 fax 
stephen weeks@alltel corn 

December 13, 2004 

VIA EXPRESS MAIL 

John Dodge 
Cole, Raywid & Braverman, L.L.P. 
I919 Pennsylvania AVentJe, N.W., Suite 200 
Washington, D. C. 20006 

JAN 9 2007 
PUBLIC SERVICE 

COMMISSION 

Re: Touchtone, dba ALEC, Inc. 

Dear Mr. Dodge: 

Your letter dated November 19, 2004 addressed to Francis X. Frank and Travis Jones 
demanding immediate payment in the amount of $6,407,818.65, plus interest, on behalf 
of your client, Pouchtone, dba ALEC, Inc. (“ALEC) was referred to me for response. As 
will be explained below, ALLTEL has determined that ALEC is due, in accordance with the 
terms of our Interconnection Agreement (“ICA”) and ALEC’s tariff, payment in the amount 
of $64,998.99 for termination of access traffic based largely on the applicability of the 
appropriate percent local usage traffic (ePLU”) factors. 

- Termination Rates 

Your letter erroneously states that “the parties’ ICA treats ISP-bound traffic “largely as 
local traffic.” “Local Traffic” is defined at Article I I ,  Section 1.59 of our ICA which clearly 
states: “Local Traffic excludes Enhanced Service Provider (ESP) and Internet Service 
Provider (ISP) traffic, including but not limited to Internet, 900-976 etc., and Internet 
Protocol based long distance telephony.” (Emphasis added). 

As part of its investigation of the ALEC demand, ALLTEL conducted test calls to the 
ALEC telephone numbers reflected on the billing records and determined that 96% of the 
calls from ALLTEL destined for ALEC were terminated to ISPs. Once the ISP traffic is 
excluded, the remaining 4% of the traffic terminated by ALEC should be used to calculate 
any compensation that may be due ALEC for Local Traffic and intraLATA toll traffic. 
Article 5 Section 4.3.5 of the ICA provides that the parties will utilize a Percent Local 
Usage (PLU) factor to identify the proper percent of Local Traffic carried on local 
interconnection trunks. The PLU factor listed in Appendix A of our ICA is 95%. 
Therefore, 95% of the remaining 4% of total traffic is deemed Local Traffic (for which Bill- 
and-Keep is the compensation regime applied in accordance with Article V, Section 
3.2.2). The other 5% of this traffic is deemed to be access traffic (“Exempt Traffic”) and is 
subject to ALEC’s access rate of $0.029 per minute. Therefore, compensation due to 
ALEC for this Exempt Traffic is $64,998.99. For you convenience, calculations reflecting 
the above are attached to this letter. 

Again, with respect to ISP bound traffic exchanged prior to June 14,2001, your letter 
erroneously states that “the ICA provides that such traffic will be terminated at $0.004929 
per minute of use.” However, because the PLU factor applies only to local traffic -- which 
has been explicitly defined to exclude ISP bound traffic - this rate is inapplicable. We are 
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unaware of any provision of the ICA that WOlJld apply the local interconnection rate 
element to ISP hound traffic. 

Your letter also states with respect to “PLU ISP-bound traffic exchanged after June 14, 
2001”, that “the ICA provides that such traffic will be terminated pursuant to the Federal 
Communications Commission’s ISP Remand Order.” While the letter relies on Article V, 
Section 3.2.3 of the ICA, Article V, Section 3.2.3 of the ICA explicitly states that each 
Party agrees that until the FCC enters a “final, binding, and nonappealable order” (“Final 
FCC Order”), the Parties will exchange ESPASP Traffic but “no compensation shall be 
owed for ESP/ISP Traffic exchanged between the Parties and neither party shall bill the 
other party for such traffic”. Clearly, the parties agreed to a bill and keep arrangement 
until, such time as a “Final FCC Order“ becomes applicable after which the Parties must 
meet to discuss implementation of the Order. 

Neither of the requirements described in the preceding paragraph have been met. As 
noted in the ICA, the FCC issued an NPRM on prospective treatment of ESP/ISP Traffic‘. 
Although the FCC released its ISP Remand Order, this order was not final and in fact, 
served as the basis for further judicial appeals. The ISP Remand Order - as the D.C. 
Circuit specifically acknowledged -was issued as an interim recovery scheme to 
aggressively eliminate the types of arbitrage opportunities for which your client is a prime 
example, and to allow the FCC time to conduct a more extensive evaluation in the NPRM 
proceeding (ISP Remand Order, paragraph 7). The ISP Remand Order makes numerous 
references to being an “interim” and “transitional” measure. By no means does this order 
meet the standard of the “final, binding, and nonappealable” contemplated by the ICA, 
particularly where the ISP Remand Order was itself appealed and remanded back to the 
FCC for further proceedings, which, as of the date af this writing, are ongoing. See, 
the Matter of Implementation of the Local Competition Provisions in& 
Telecommunications Act of 1996, Inter-Carrier Compensation for ISP-Bound Traffic, 14 
- FCC Rcd 3689 (1 999) (Initial Order). Bell Atlantic Tel. Cos. v. FCC, 340 US. ADP. D.C. 
328. 206 F.3d I ,  5, 8 (D.C. Cir. 2000), lntercarrier Compensation for ISP-Bound Traffic, 
CC Docket No. 99-68, Order on Remand and Report and Order, 16 FCC Rcd 9151 
12001 1 (ISP Remand Order). WrldCom v. FCC, 288 F.3d 429 (D.C. Cir. 2002),cert. 
denied, 538 U.S. 1012 (2003). 

At such time as a “final, binding, nonappealable” order exists, resolving the jurisdiction 
and the appropriate compensation for ISP Traffic, the parties should meet to discuss the 
order, as required by the ICA. In other words, the parties should follow the express 
provisions of the ICA. 

Finally, your letter contends that ALLTEL‘s predecessors (Verizon and GTE) generally 
abided by the terms of the ICA with respect to termination charges and expects ALLTEL 
to do the same. However, it is our understanding that ALLTEL‘s position in this matter 
conforms to the position taken by both Verizon and GTE on this same issue. We are 
advised that both Verizon and GTE also disputed the ALEC invoices for compensation for 
ISP Traffic and paid only the intraLATA access portions of those invoices. As stated 
above, ALLTEL has determined that compensation is due ALEC for intraLATA toll access 
in the amount of $64,998.99. 

’ Intercarrier Compensation for ISP-Bound Traffic, Declaratory Ruling in CC Docket No. 96-98 and 
Notice of Proposed Rulemaking in CC Docket No. 99-68, 14 FCC Rcd 3689 (1999). 

L 
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Facilities Charqes 

ALEC is correct that ALLTEL has billed for access services since September 2002. 
lhese invoices were generated as a result of Access Sqvice Requests submitted by 
ALEC to ALLTEL for access services. (See attached example Access Service Request 
submitted by ALEC). However, considering the application of the  services used, we have 
determined that it is more appropriate to classify the services requested by ALEC as 
cross-connects. ALLTEL. will calculate the appropriate credit to be applied to ALEC’s 
access hill and advise ALEC of this amount within 30 days of the date of this letter. Upon 
settlement of the issues discussed above, ALLTEL will apply the credit. 

If you would like to discuss these issues further, please call me. 

Sincerely, 

Stephen Weeks 




