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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE CONMISSION 

In the Matter of: 

RECEQVFD 
* l:! 

MAR 2 7 2006 

PUBLIC SERVICE 
J O I N T  APPLICATION OF COMMISSIOIV, 
LOUISVILLE GAS AND ELECTRIC 1 
COMPANY AND KENTUCKY UTILLTES 
COWANY FOR THE CONSTRUCTION ) CASE NO. 
OF TRANSMISSION FACILITIES I N  ) 2005-00467 
JEFFERSON, BULLITT, MEADE, AND 1 
HARDIN COUNTIES, KENTUCKY 1 

J O I N T  APPLICATION OF 
LOUISVILLE GAS AND ELECTRIC 
COMPANY AND KENTUCKY UTILITIES 
COMPANY FOR THE CONSTRUCTION 
OF ALTERNATIVE TRANSMISSION 
FACILITIES IN JEFFERSON, 
BULLITT, MEADE, AND HARDIN 
COUNTIES, KENTUCKY 

1 
1 
1 
1 CASE NO. 
) 2005-00472 
1 
1 
1 

RESPONSE TO MOTION 
FOR ORDER LIMITING SCOPE OF HEARING 

Come Intervenors, Dennis L. Cunningham and Cathy L. 

Cunningham, CDH Preserve, LLC, Lisa Harrison and Jennifer 

Hardin, (hereinafter "Cunninghams" or "Intervenors") by and 

through counsel, and, far their Response To Motion For 

Order Limiting The Scope Of Hearing, state as follows: 

Cunninghams have previously filed their Motion To Include 

The Complete Record In Case No. 2005-00142, wherein they 

noted fac,r;;s and law in support of that motion that are also 

relevant to this Response, including the following: 

The Joint Applicants, Louisville Gas and Electric 

Company and Kentucky Utilities ( " L G & E / K U r ' )  and the 
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Cunninghams, as Intervenors, were parties in Case No. 2005- 

00142. The Route #1, now before the PSC in Case No. 2005- 

467, is virtually identical to the route sought by LG&E/KU 

in Case No 2005-00142, except for a small dogleg through 

the Cunningham property around their lake. The earlier 

proceeding is clearly relevanc and macerial to this 

proceeding. 

L G & E / K U  has now filed a Motion For Order Limiting Scope 

Of Hearing. As Background, the Companies note che 

currently pending applications for a 345 kll transmission 

line from Jefferson County to the Hardin County Substation. 

The Companies then cite to the PSC order of Sepcernber 8, 

2005, admitting that; said order denied LG&E/KU ehe  

application sought for che virtually identical transmission 

line as described as Route #1 in this proceeding. LG&E/KU 

refer co cwo ocher portions of the September 8, 2005 order 

which included "a determination of a particular fact in 

favor of the party against whom the judgment [was] rendered 

[which] is clearly not essential to support the judgment ..." 

First, LG&E/KU cite to the finding that LG&E/KU met the 

burden to establish a need for the new trallsnlission line 

issue a Certificate of Public Convenience and Necessity 

("CPCN"). Second, LG&E/KU cite to the ruling by the PSC 

concerning the cirning of environmental, historical and 

culzural studies when a CPCM is sought. 

2 
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LG&E/KU anticipa'te (correctly) rhar  Cunninghams will 

seek to introduce proof on these issues and seek to 

persuade .the PSC to reach a different result in this 

proceeding, The Companies argue that Cunninghams are 

precluded from seeking *to re-litigate these issues. This 

motion is based upon the doctrine of res j u d i c a t a .  The 

Companies cite r;o Yeoman, M.D. et a1 v. CommonweaLth of 

Kentucky, Health Policy Board, et. al., 983 S.W. 2d 459, 

464 (Ky., 1996), Williamson V. Pub. Serv. Comrn'n, 174 S.W. 

2d 526, 529 (Ky., 1943), and Bank of Shelbyville v .  Peoples 

Bank of Bagdad, 551 S.W. 2d 234, 236 (Ky., 1 9 7 7 ) .  

LG&E/KU argue that a final judgment is conclusive of 

the facts and issues as to those parcies in that cribunal 

or tribunal of concurrent jurisdiction, that the doctrine 

applies to administrative tribunals acting within their 

jurisdiction, and that, "The purpose of the res j u d i c a t a  

doctrine avoid protracted, repeated 

issues already decided. " Motion, page 4. 

LG&E/KU then argue that a subdivision of res j u d i c a t a ,  

called collateral estoppel or issue preclusion bars the re- 

litigztion of issues litigated and decided in an earlier 

action. L G & E / K U  cite as authority Revenue Cabinet, 

Comn~onwealth of Kentucky v. Samani, 757 S.W. 2d 199, 201 

(Ky. App., 198R), Napier I T .  Jones, 925 S.W. 2d 193,  195 

(Ky. App. 1996), Newman v.  Newman, 451 3.W. 2d 417 (Ky, 
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3 .970 ) ,  and I n  The M z t t e r  o f :  The J o i n z  P e c i t i o n  o f  Kentucky 

American Water  Company, Thames Water  Aqua H o l d i n g s  GmbH, 

TWE A k t i e n s g e s e l s c h a f t ,  Thames Water  Aqua U. S .  Holdings, 

Lnc, A p o l l o  A c q u i s i C i o n  Company and  Amer ican  Water  Works - 

Company, Inc For  A p p r o v a l  of  a  Change of C o n t r o l  o f  

Kentucky-American Water  Company, Case No. 2002-00317 (Order  

o f  O c ~ o b e r  1 6 ,  2002), c i t i n g  46 ArnJur. 2d Judgments, Sec. 

L G & E / K U  a r g u e  t h a t  t h e  PSC s h o u l d  f i n d  t h a t  t h e  p a r t i e s  

t o  t h i s  a c t i o n  a r e  i d e n t i c a l  t o  t h o s e  i n  2005-00142 b a s e d  

upon rhe c l a i m  t h a t  where t h e r e  is n o t  i d e n t i c y ,  t h e  

concept of p r i v i t y  r e a c h e s  t h e  same legal r e s u l t ,  c i t i n g  

BTC L e a s i n q ,  -1nc .  v .  M a r t i n ,  685  S.W. 2d 191, 198 (Ky., 

CUNNINGHAM FIRST FLESPONSE: RES JUDICAXA DOES APPLY AND 

BAFS THE COMPANIES FROM RE-LITIGATING THE DENIAL OF A CPCN 

FOR ROUTE #1 ACROSS THE CDH PRESERVE LLC. 

Cunninghzms d o  n o t  d i s p u t e  t h e  a rgumen t  that res  

judicata a p p l i e s  ' t o  p r e v e n t  a  l o s i n g  l i t i g a n t  f r o m  a  second  

independent action based upon t h e  same f a c t s  and grounds  a s  

r a i s e d  t h e  f i r s t  t i m e .  S e e  Happy Coa l  Co. v .  H a r t b a r g e r ,  

2 5 1  Ky. 779, 782; 65  S.W.2d 977 ( 1 9 3 3 ) ,  a s  f o l l o w s :  

I f  i t  were o t h e r w i s e ,  a mo~ran t  d e s i r i n g  
conlpensat ion h e f o r e  t h e  b o a r d  h a v i n g  c h a r g e  o f  
zhe a d m i n i s t r a t i o n  of  such  a c t s  would n e v e r  be 
concluded, and co1.ll.d p e r p e t u a l l y  h a r a s s  his 
a d v e r s a r y  f rom d a y  t o  day ,  as  well  a s  t h e  b o a r d ,  

4 
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w i t h  s u c c e s s i v e  m o t i o n s  b a s e d  upon t h e  same 
f a c t s ,  u n t i l  t h e  t i m e  e x p i r e d  u n d e r  t h e  l aw  f o r  
making  them.  Such a  p r o c e d u r e  i s  i n  d i r e c t  
c o n f l i c t  w i t h  t h e  c h e r i s h e d  r u l e  t h a t  " t h e r e  
s h o u l d  h e  a f i n a l i t y  t o  l i t i g a t i o n , "  a n d  t o  c h a t  
end  t h e  l a w  d i sa l_ lows  t o  t h e  l o s i n g  l i . t i g a n t ,  o r  
c l a i m a n t ,  a  s e c o n d  i n d e p e n d e n t  cause  of  a c t i o n  o r  
c o m p l a i n t  b a s e d  upon t h e  s a m e  f a c t s  and  upon t h e  
qame g r o u n d s  of h i s  f o r m e r  l o s t  o n e .  

See t h e  more r e c e n t  d i s c u s s i o n  i n  Moore v. 

Commonwealth, C a b i n e t  f o r  Human R e s o u r c e s ,  9 5 4  S .  W .  2d (Ky. 

1997), where t h e  Kentucky Supreme Cour- t  d e s c r i b e d  t h e  

s i t u a t i o n  where  res judicata and  i s s u e  p r e c l u s i o n  would be 

Thus ,  t h e  C o u r t  abandoned  t h e  r n u t u a l i z y  
r e q u i r e m e n t  o f  res  judicata i n  a d o p t i n g  non- 
rnuxual c o l l a t e r a l  estoppel, a p p l i c a b l e  when a t  
 leas^ t h e  p a r t y  t o  be bound i s  t h e  same p a r t y  i n  
t h e  p r i o r  ac4r , ion .  The e s s e n t i a l  e l e m e n t s  of  
c o l l . a t e r a 1  e s t o p p e l  t o  b e  g a t h e r e d  f rom S e d l e y  
a r e  a s  f o l l o w s :  

(1) i d e n t i c y  o f  i s s u e s ;  

( 2 )  a f i n a l  d e c i s i o n  o r  judgment on t h e  m e r i t s ;  

( 3 )  a n e c e s s a r y  i s s u e  w i t h  t h e  e s t o p p e d  p a r t y  
g i v e n  a  ful .1 a n d  f a i r  o p p o r , t u n i t y  t o  l i t i g a t e ;  

a p r i o r  l o s i n g  l i t i g a n t .  

S i g n i f i c a n t l y ,  t h e  Companies f a i l  to make s p e c i f i c  

r e f e r e n c e  t o  t h e  d t h  e s s e n t i a l  e l e m e n t  a s  d i s c u s s e d  i n  Moore 

and Happy C o a l ,  t h a t  res  judicata a n d  i s s u e  p r e c l u s i o n  zcr, 

a s  a b a r  t o  t h e  p a r t y  krho l o s t  t h e  p r i o r  a c t i o n  - t h e y  do 

n o t  a c t  as  a bar ?ro t h e  party t h a t  won t h e  p r i o r  a c t i o n ,  
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The r e a s o n i n g  f o r  t h i s  d i s t i n c t i o n  i s  s i m p l e  and  

c o m p e l l i n g .  The p a r t y  h a t  won t h e  p r i o r  a c t i o n  has no 

i n c e n t i v e  - and  no r i g h t  - t o  a p p e a l .  Only  t h e  p a r t y  t h a t  

l o s t  t h e  p r i o r  a c c i o n  h a s  t h e  r i g h t  t o  and  c h e  incentive t o  

a p p e a l .  

The d i s c u s s i o n  o f  r e s  j u d i c a t a  a t  4 6  Am 3 u r  26, 

Judgments ,  S e c t i o n  5 4 6  & T o n e s s e n t i a l  o r  imma t e x i a l  matters. 

E x p l a i n s  t h i s  d i s t i n c t i o n  a s  f o l l o w s :  "Where t h e  

d e c e r r n i n a t i o n  o f  a  p a r t i c u l a r  f a c t  i s  i n  f a v o r  o f  t h e  p z r c y  

a g a i n s n  whom t h e  judgment i s  r e n d e r e d ,  it is c l e a r l y  n o t  

e s s e n t i a l  co supp0r.t t h e  judgment,  and t h e  g e n e r a l  r u l ~ l -  i s  

t h a t  t h e  judgment  d o e s  n o t  o p e r a t e  a s  res j u d i c a t a  w i c h  

r e s p e c t  t o  s u c h  f a c t ,  b u t  t h e  c o n t r a r y  v i ew h a s  been  

t a k e n . "  T h e  Kentucky c a s e s  o f  Moore a n d  Happy C o a l ,  and  

o t h e r s ,  c l e a r l y  p u t  Kentucky c o u r t s  w i t h i n  t h e  g e n e r a l  

r u l e .  

Many o t h e r  Kencucky c o u r t s  have r e c o g n i z e d  t h e  p u r p o s e  

o f  che rule is  t o  p r o v i d e  a n  end  t o  1 i . t i g a t i o n  and t o  

p r e v e n t  h a r a s s m e n t  b y  l o s i n g  l i t i g a n t s  who would o t h e r w i s e  

f i l e  r e p e a t e d  a p p l i c a t i o n s  f o r  t h e  same r e l i e f .  See  

J e f f e r s o n  County  v .  Ogden, 556 S.W.2d 8 9 9  (Ky. App. ,  1977), 

a s  f o l l o w s :  

The  m a t t e r  of  res j u d i c a c a  i n  z o n i n g  m a t t e r s  i s  a 
s e r i o u s  and v e x i n g  p rob lem.  The t e x t b o o k  w r i t e r s  
i n d i c a t e  t h a t  t h e r e  i s  a d i v i s i o n  of a u t h o r i t y  i n  
z h e  a p p l i c a t i o n  o f  res j u d i c a t a  t o  r e z o n i n g  
r e q u e s t s .  C e r t a i n l y ,  t h e  p e o p l e  a f f e c r e d  by 

G 
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repea"cd and h a r a s s i n g  r e z o n i n g  a p p l i c a t i o n s  a r e  
e n t i t l e d  t o  p r o t e c ' t i o n .  T h e r e  s h o i ~ l d  be some 
s a f e t y  f o r  t h e  p u b l i c  a t  large. 

Where t h e  Companies had  t h e  o p p o r t u n i t y  t o  make t h e  

c a s e  c h a t  t h e y  were  e n t i t l e d  t o  a t r a n s m i s s i o n  l i n e  r o u t e d  

a c r o s s  t h e  Cunninghams p r o p e r t y ,  and  where * they  f a i l e d  t o  

c a r r y  t h e i r  b u r d e n  o f  p r o o f  and t h a t  r e q u e s t  was d e n i e d ,  

b e c a u s e  o f  t h e  i n s u f f i c i e n c y  o f  the Companies p r o o f ,  and  

where that i s  now a  f i n a l  d e c i s i o n  b e c a u s e  i t  was not 

a p p e a l e d  - r e s  judicata a p p l i e s  a n d  bars  t h e  same l o s i n g  

l i t i g a n t s  i n  Case  No. 2 0 0 5  -000142  f r o m  b r i n g i n g  v i r t u a l l y  

t h e  same c l a i m  a g a i n s t  t h e  Cunninghems. The Cunninghams 

a r e  e n t i t l e d  t o  be l e f t  a l o n e .  They  won r e l i e f  i n  Case  No. 

2005-0000142, a n d  the d o c t r i n e  o f  res judicata p r o t e c t s  

them from t h i s  r e p e a t e d  t h r e a t .  

n u  

AUTHORITY CITED BY THE COMPANIES, AND BASED UPON THE ORDER 

IN CASE NO 2004-000507, RES JUDICATA DOES NOT APPLY. 

I n  t h e  alternative, a n d  w i t h o u t  w a i v i n g  t h e  f o r e g o i n g ,  

the PSC should OVERRULE t h e  LG&E/KU m o t i o n s  b a s e d  upan 

s e v e r a l  f a c t o r s .  F i r s t ,  t h e  LG&E/KU c l a i m  t h a t  n e e d  i s  an  

i s s u e  t h a t  h a s  been  f i n a l l y  d e c i d e d  i s  c o n t r a r y  * to  t h e  

c l e a r  r e a d i n g  o f  t h e  O r d e r  o f  t h e  PSC i n  Case  No. 2 0 0 4 -  

000507, where  a CPCN was g r a n c e d  t o  c h e  c o n s t r u c t  t h e  TC2 

facility, b u t  t h a t  d e c i s i o n  was q u a l i f i e d  by r e q u i r i n g  



Mar-27-2006 17:03 From-\/ H CRADDY 

c o n t i n u i n g  m o n i t o r i n g  o f  t h e  e n e r g y  f o r e c a s t s  by t h e  

Campanies , to p e r m i t s  t h e  PSC t o  p r e v e n t  p r e m a t u r e  or 

unneeded  c o n s  1:ruction.  

Second ,  t h e  c a s e  c i t e d  b y  t h e  Companies r e c o g n i z e s  t h a t  

t h e  d o c r r i n e  i s  t o  b e  a p p l i e d  i n  t h e  i n t e r e s t  o f  j u s t i c e .  

1.t i s  n o r  used to c u t  off a l i t i g a n t  f rom h a v i n g  h i s  day  i n  

c o u r t .  It o n l y  p r e v e n t s  t h o s e  who h a v e  I .os t  p r e v i o u s l y  

from h a r a s s i n g  r e - l i t i g a t i o n .  If t h i s  p r o c e e d i n g  i s  s e e n  

a s  a new a p p l i c a t i o n ,  t h e n  t h e  Cunninghams a r e  e n t i t l e d  t o  

r a i s e  all a v a i l a b l e  d e f e n s e  i n  t h e  c a u s e  of p r o e e c t i n g  

 heir Land a n d  t h e i r  w e l f a r e .  

E i n a l l y ,  c h e r e  i s  no  b a s i s  c o  c l a i m  t h a t  a l l  o t h e r  

p r o p e x c y  owners a r e  i n  p r i v i t y  w i t h  t h e  Cunninghams. 

L G 7 E / K U  a u t h o r i t y  d o e s  n o t  s u p p o r t  c h a t  c l a i m .  

WHEREFORE, I n t e r v e n o r s ,  Dennis  L .  and  Ca thy  L. 

Cunningham, CDH P r e s e r ~ r e ,  LLC, L i s a  H a r r i s o n  a n d  J e n n i f e r  

H a r d i n ,  R E S P O Y D  t o  t h e  Companies Motion i n  t h e  a l t e r n a t i v e :  

1.The LG&E/KU Motion must be OVERRULED where res 

j u d i c a t a  and i s s u e  p r e c l u s i o n  do n o t  app ly  t o  t h e  

party who p r e v a i l e d  i n  t he  p r i o r  action because  ,the 

f i n d i n g s  relied upon by LG7E/KU w e r e  n o t  e s s e n t i a l  t o  

the O r d e r  denying a CPCP, but the res j u d i c a t a  does 

apply t o p  bar t h e  LG&E/KU f r o m  r e - l i t i g a t i n g  t h e  

v i r t u a l l y  i d e n t i c a l  claim t h a t  t hey  p r e v i o u s l y  lost; 
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res judicata entitles the Cunninghams to peace f r o m  

further threats  from these Companies 

2. Alternativsly, the res judicata does not  apply 

because the matter o f  need i s  a matter that in w i t h i n  

the continuing jurisdiction of the  PSC based upon the 

O r d e r  i n  Case 2004-000507,  and in the  in t ere s t  of 

justice. The Motion must be  OVERRULED. 

R e s p e c t f u l l y  sub mi ti^, 

ddy, IV / 
W. [H. Graddy & ~ s s o j $ . a t e s  
103 R a i l r o a d  S t r e e t  
P.O.  Box 4 3 0 7  
Midway, K Y  4 0 3 4 7  

CERTIFICATE OF SERVICE 

I h e r e b y  c e r t i f y  t h a t  a true copy of t h e  f o r e g o i n g  was 
d u l y  se rved  by  first c l a s s  m a i l i n g  and  p o s t a g e  prepaid t o  
t h e  fo l . lowing:  

E l i z a b e t h  O r  Donne11 
Execuzive D i r e c t o r  
K e n t u c k y  P u b l i c  Se rv i ce  Commission 
2 1 1  Sower Boulevard 
F r a n k f o r t ,  KY 4 0 6 0 2  

Hon. A. W .  Turner  
P u b l i c  S e r v i c e  Commissian 
2 1 1  Sower Boulevard 
PO Box 615 
frank for^, KY 4 0 6 0 2  

Hon, J. Gregory C o r n e t t  
S t o l l ,  Keenon, Ogden 
1 7 0 0  PNC P l aza  
5 0 0  West Jefferson 
L o u i s v i l l e ,  Kentucky 4 0 2 0 2 - 2 8 7 4  
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Hon. Rober t  M. Wact, I11 
Hon. Lindsey W .  Ingram, I11 
S toll, Keenan, Ogden 
300 West Vine S c r e e t ,  2100  
Lex ing ton ,  Kentucky 4 0 5 0 7  

Hon. Elizabeth L. Cocanoughes 
Senior Regulatory Counsel 
Louisville Gas and Eleccric Co. 
220 West Main Street 
P.0.Box 32010 
Louisville, Kentucky 40232 

This -the 2 7 t h  day of March, 2 0 0 6 .  
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Following ruoh an rvonc, the potentirr ~ x i r t r  Lor brctcriologicrl 
contrninrflon oL the wotar rupplyr t)i,wriorr, th i ,  boil water adviso~y 
hrn h e n  iraurd r s  r prrcuutlonary miiiurrn. 

Unril further  notlco, bol l  a11 natrt  used Lor d r f n k l n q  and 
cooking by bginqlng tho uatrr to a roll ing bai l  for threr mLnucrs 
before ur3ng. 

Tho adv isory  wiil ruarrln i n  s f f rcr  u n t i l  thm r t t u r t l o n  has boon 
corr-eted and t a r t  ra8ulco have ahown the watar t o  be 02 acorptrbla 
q u a l i t y .  Canrunaxr ahould' tlurh their o m  piunbing when rrrvFar i r  
rortorad.  
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