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Kent W. Blake LG&E Energy LLC
Director 220 West Main Street
State Regulation and Rates Louisville, Kentucky 40202

502-627-2573
502-217-2442 FAX
kent.blake@lgeenergy.com

November 18, 2005
RECEIVED

NOv 182005
Elizabeth O’Donnell .
Executive Director o P ﬁ{%{fﬁ.‘{gg({b
Kentucky Public Service Commission
211 Sower Boulevard
Frankfort, Kentucky 40601

RE: Application of Louisville Gas and Electric Company and Kentucky Utilities Company To
Transfer Functional Control of Their Transmission System

Case No. 2005-00 H Z ]

Dear Ms. O’Donnell:

Enclosed please find an original and ten (10) copies of Louisville Gas and Electric Company
(“LG&E”) and Kentucky Utilities Company’s (“KU”) Joint Application and Testimonies of
Paul W. Thompson, Mark S. Johnson, Mathew J. Morey, Kent W. Blake, Susan F. Tierney,
Michael S. Beer, Stuart L. Goza and Bruce A. Rew, in the above-referenced docket.

The notarized verification pages of Susan F. Tierney, Ph.D., and Stuart L. Goza will be
provided to this Commission next week under separate cover.

Should you have any questions concerning the enclosed, please do not hesitate to contact me.

Sincerely,

Kot 0.8 fule

Kent W. Blake

cc: Elizabeth E. Blackford
Michael L. Kurtz
Katherine K. Yunker
James C. Holsclaw
Stephen C. Kozey
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. COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION RECE!VED

In the Matter of: NOV 1 8 2005
PUBLIC SERVICE
APPLICATION OF LOUISVILLE GAS AND G ICF

ELECTRIC COMPANY AND KENTUCKY
UTILITIES COMPANY FOR AUTHORITY
TO TRANSFER FUNCTIONAL CONTROL
OF THEIR TRANSMISSION SYSTEM

CASE NO. 2005-00 47|

N N N ame? o’

JOINT APPLICATION

Louisville Gas and Electric Company (“LG&E”) and Kentucky Utilities Company

(“KU”) (collectively, the “Companies”) respectfully petition by application the Kentucky Public

Service Commission (“Commission”) pursuant to KRS 278.218 for an order authorizing the

. transfer of the functional control of their facilities from the Midwest Independent Transmission
System Operator, Inc. (“MISO”)' to the Companies, for the purpose of withdrawing from
membership in MISO, and to Tennessee Valley Authority (“TVA?”) to the extent necessary for

TVA to act as the Companies’ Reliability Coordinator and to the Southwest Power Pool (“SPP”)

to the extent necessary for SPP to perform its function as the Companies’ Independent

Transmission Organization (“ITO”).

‘ ' MISO currently has functional control under the TEMT only over the Companies’ transmission facilities exceeding
100kv.




In support of this Application, the Companies state as follows:

Applicants

1. The full name and mailing address of LG&E is: Louisville Gas and Electric
Company, Post Office Box 32010, 220 West Main Street, Louisville, Kentucky 40232. The full
name and mailing address of KU is: Kentucky Utilities Company c/o Louisville Gas and
Electric Company, Post Office Box 32010, 220 West Main Street, Louisville, Kentucky 40232.
Both LG&E and KU are Kentucky corporations authorized to do business in the Commonwealth
of Kentucky.

2. LG&E is a utility engaged in the electric and gas business. LG&E generates and
purchases electricity, and distributes and sells electricity at retail in Jefferson County and
portions of Bullitt, Hardin, Henry, Meade, Oldham, Shelby, Spencer and Trimble Counties.
LG&E also purchases, stores and transports natural gas and distributes and sells natural gas at
retail in Jefferson County and portions of Barren, Bullitt, Green, Hardin, Hart, Henry, Larue,
Marion, Meade, Metcalfe, Nelson, Oldham, Shelby, Spencer, Trimble and Washington Counties.

3. KU is a utility engaged in the electric business. KU generates and purchases
electricity, and distributes and sells electricity at retail in the following counties in Central,

Northern, Southeastern and Western Kentucky:

Adair Edmonson Jessamine Ohio
Anderson Estill Knox Oldham
Ballard Fayette Larue Owen
Barren Fleming Laurel Pendleton
Bath Franklin Lee Pulaski
Bell Fulton Lincoln Robertson
Bourbon Gallatin Livingston Rockecastle
Boyle Gerrard Lyon Rowan
Bracken Grant Madison Russell
Bullitt Grayson Marion Scott
Caldwell Green Mason Shelby




Campbell Hardin McCracken Spencer
Carlisle Harlan McCreary Taylor
Carroll Harrison McLean Trimble
Casey Hart Mercer Union
Christian Henderson Montgomery Washington
Clark Henry Muhlenberg Webster
Clay Hickman Nelson Whitley
Crittenden Hopkins Nicholas Woodford
Daviess
4. A certified copy of each of the Companies’ Articles of Incorporation is attached

to this application pursuant to 807 KAR 5:0001 Section 8(3) and are marked collectively as
Application Exhibit 1.

S. MISO was created on February 12, 1996 when several transmission owners
convened to create an organization charged with the centralized control of the transmission
facilities of numerous electric transmission owners in the Midwest. In December 2001, FERC
granted MISO Regional Transmission Organization (“RTO”) status.” MISO began providing
transmission service under its Open Access Transmission Tariff (“OATT”) on February 1, 2002
and, on April 1, 2005 began operating its Real-Time and Day-Ahead energy markets pursuant to

its FERC-approved Open Access Transmission and Energy Markets Tariff (“TEMT”).

6. The Southwest Power Pool was created in 1941 when eleven companies joined
together to serve national defense needs during World War II.  Currently, SPP is a FERC-
approved RTO committed to maintaining the reliability of the bulk electric power system.”> SPP
has forty-five members and serves more than 4 million customers. SPP provides independent
reliability coordination and tariff administration, regional engineering model development,

planning and operating studies, reliability assessment studies, regional transaction scheduling

* Midwest Transmission System Operator, Inc., 97 FERC 9 61,326 (2001).
? Southwest Power Pool, Inc., 109 FERC 1 61,010 (2004), order on reh’g, 110 FERC ¥ 61,137 (2005).




and operating reserve sharing services to its members. SPP has also served as the reliability
coordinator and independent tariff administrator for American Electric Power East, which

includes Kentucky Power Co.*

7. The Tennessee Valley Authority is the nation’s largest public power company. It
supplies the electricity needs of 8.6 million people in an area spanning portions of seven states
by providing wholesale power to 158 municipal and cooperative power distributors, and by
directly serving 62 large industries and government installations in the Tennessee Valley. TVA
also provides transmission service on a nondiscriminatory, as available basis to other power
providers requiring power transfers out of or through the TVA system. TVA, as a North
American Electric Reliability Council (“NERC”) certified Reliability Coordinator, monitors and
ensures the reliable operation of the bulk transmission system in ten states including Tennessee,

. and portions of Alabama, Georgia, Illinois, lowa, Kentucky, Mississippi, Missouri, North
Carolina and Virginia. TVA currently serves as reliability coordinator for the East Kentucky
Power Cooperative, Inc., serving 16 electric cooperatives and 500,000 customers, and Big Rivers

Electric Corporation, serving 3 electric cooperatives and 107,000 customers.

8. Copies of all orders, pleadings and other communications related to this
proceeding should be directed to:

Elizabeth L. Cocanougher
Senior Corporate Attorney
LG&E Energy LLC
220 West Main Street
Louisville, Kentucky 40202

. * American Electric Power Company, Central and South West Corporation, 91 F.E.R.C. 61,208 (2001).




Kent W. Blake
Director of State Regulation and Rates
LG&E Energy LLC
220 West Main Street
Louisville, Kentucky 40202

Kendrick R. Riggs
William Duncan Crosby 111
Sarah K. M. Adams
Ogden Newell & Welch PLLC
1700 PNC Plaza
500 West Jefferson Street
Louisville, Kentucky 40202

The Transmission System

9. The Companies’ respective transmission systems were built, owned and operated
for the purposes of transferring power from their own generators to serve their native load. Over
time, the transmission systems became increasingly interconnected with others in the state in an
effort to enhance system reliability, engage in off-system sales transactions and reduce facility
redundancy. Upon their merger in 1998, the Companies’ transmission systems were combined.
Currently, the Companies’ combined transmission and distribution network covers 27,000 square

miles.

10. The Companies were among the earliest participants in MISO, joining in 1998.
However, they did not transfer functional control of their transmission assets to MISO until
February 2002. MISO was originally designed as an Order No. 888 compliant ISO whose
functions were to operate the region’s transmission facilities under a single OATT and to allow
open access to the regional grid without customers having to pay multiple transmission rates.

These functions are commonly referred to as MISO’s “Day 1” operations. MISO began selling




regional transmission service under its FERC-approved tariff on February 1, 2002.
Subsequently, MISO developed its “Day 2 market design which included the administration of
regional energy markets. MISO filed its Open Access Transmission and Energy Markets Tariff

on March 31, 2004, which tariff FERC approved on August 6, 2004.°

11. On July 17, 2003, the Commission, by order, initiated an investigation of the
Companies’ membership in MISO.” 1In the order, the Commission indicated its willingness to
explore the feasibility of the Companies’ leaving MISO and joining a different RTO. In light of
the evidence presented during the investigation, the Companies advised the Commission that
they would seek to withdraw from MISO and pursue an alternative model that satisfies FERC’s
non-discriminatory, open access transmission service objectives and other relevant policy goals.
When MISO filed its TEMT and Day 2 Market proposals with FERC, the Commission reopened
its investigation because of concerns about the impact of Day 2 operations on the Companies and
Kentucky ratepayers. This investigation is currently under submission before the Commission for

.. 8
decision.

12. On October 7, 2005, in LG&E Energy LLC, Louisville Gas & Electric Company
et al, Docket Nos. EC06-4-000 & EC06-20-000, the Companies petitioned FERC for an order
authorizing the transfer of the functional control of their facilities from MISO back to themselves

and authorizing the Companies to enter into agreements with SPP to serve as the Companies’

* Midwest Independent Transmission System Operator, Inc., Open Access Transmission and Energy Markets Tariff,
Docket No. ER04-691-000.

° Midwest Indep. Transmission Sys. Operator, Inc., 108 FERC 4 61,163 (2004).

7 In the Matter of: Investigation into the Membership of the Louisville Gas and Electric Company and Kentucky
Utilities Company in the Midwest Independent Transmission System Operator, Inc., Case No. 2003-266, Order
1ssued July 17, 2003,

® In the Matter of: Investigation into the Membership of the Louisville Gas and Electric Company and Kentucky
Utilities Company in the Midwest Independent Transmission System Operator, Inc., Case No. 2003-266, Order
Issued June 22, 2004.




OATT administrator and with TVA to serve as the Companies’ NERC-certified reliability
coordinator. The 1TO and reliability coordinator proposal ensures that the Companies will
maintain the requisite level of independence in the operation of their transmission system while
maintaining a high level of system reliability. FERC approval of this transaction is required
because such withdrawal constitutes a change in rates under the Federal Power Act (“FPA”)
Section 205. A complete electronic copy of the Companies’ FERC Application on compact disc

accompanies this Application as Application Exhibit 2.

The Proposed Transfer is Governed by KRS 278.218

13. Pursuant to KRS 278.218(1), Commission approval is required for the “transfer of
ownership of or control, or the right to control,” certain utility assets. Further, KRS 278.218(2)
provides that approval is to be granted, “if the transaction is for a proper purpose and is

consistent with the public interest.”

14. Under the Companies’ proposal, they would transfer functional control of their
facilities from MISO back to themselves, to TVA for reliability coordination purposes, and to
SPP for the purposes of SPP’s acting as the Companies’ ITO. Because this proposal requires
transfer of functional control of the Companies’ transmission assets from MISO, the Companies

must seek Commission approval under KRS 278.218.

15. In In the Matter of: Application of Kentucky Power Company D/B/A American
Electric Power for Approval, to the extent necessary, to Transfer Functional Control of
Transmission Facilities Located in Kentucky to PJM InterConnection L.L.C. Pursuant to KRS
278.218, Case No. 2002-00475, Order issued July 17, 2003, the Kentucky Power Company

sought Commission approval to transfer control of certain transmission facilities to PJM




Interconnection L.L.C. In finding that the proposed transfer fell within the purview of KRS
278.218, the Commission clarified that the statute’s “public interest” standard requires a showing
that the transfer produces some benefits for the public and does not adversely affect service or

rates.9

16. The information submitted in connection with this application will show that the
Compantes’ proposal to transfer functional control will not result in adverse effects on service or
rates and will, in fact, provide potential benefits. It is estimated that the Companies’ proposal to
exit MISO and enter into agreements with an ITO and a reliability coordinator will save $10 to
$12 million per year. Thus, the savings from the proposal will exceed the estimated $41 million
MISO exit fee in approximately four years. Further, the proposal will ensure that Kentucky
retail electricity customers continue to receive reliable service at the lowest reasonable cost.
Therefore, the transfer of operational control of the Companies’ transmission assets should be

approved by the Commission pursuant to KRS 278.218.

Testimony in Support of the Application

17. LG&E and KU support their request for authority to transfer functional control of

their transmission systems from MISO with the following testimony:

. The testimony of Paul W. Thompson, Senior Vice President, Energy Services,
LG&E Energy Services, Inc., will provide a brief overview of the application and
the evidence supporting it. His testimony will also demonstrate the Companies’
business reasons for becoming charter members of MISO and why they now seek

to exit it.

°Id.




The testimony of Mark S. Johnson, Director of Transmission, LG&E Energy
Services, Inc., describes the functions of the ITO and Reliability Coordinator and
the Request For Proposal processes that led to the selection of SPP and TVA to

serve in those roles.

The testimony of Dr. Mathew J. Morey, Sr. Consultant, Laurits R. Christenson
Associates, Inc., explains why the Companies’ ITO and Reliability Coordinator
proposal is economically superior to, and therefore more prudent than, the

Companies continuing MISO membership.

The testimony of Kent W. Blake, Director of State Regulation and Rates, LG&E
Energy Service, Inc., will explain why the Companies’ ITO and Reliability

Coordinator proposal satisfies the requirements of 278.218.

The testimony of Susan F. Tierney, Ph.D., Managing Principal, Analysis Group,
Inc., explains why the Companies’ ITO and reliability coordinator proposal meets
the “proper purpose” and “public interest” standards set out in KRS 278.218 as

governing transfers of functional control of utility assets.

The testimony of Michael S. Beer, Vice President, Federal Regulation and Policy,
LG&E Energy Services, Inc., explains how the Companies’ application today fits
in the context of the current Commission proceeding investigating the
Companies’ ongoing membership in MISO and the Companies’ currently pending

application before FERC for approval of the same transaction that is the subject

matter of this application.




LG&E and KU also support their application with the following testimony submitted by

the Tennessee Valley Authority and the Southwest Power Pool, as the prospective third-party

vendors of reliability coordination and independent transmission operation, respectively,

regarding their qualifications and interests:

The testimony of Stuart L. Goza, Reliability Coordinator for TVA, provides
background regarding how TV A acts as reliability coordinator for other electric

systems and how TV A proposes to provide such service to the Companies.

The testimony of Bruce A. Rew, Executive Director of Contract Services,
Southwest Power Pool, will provide information on the capabilities of SPP to

perform the functions of an ITO for the Companies.

WHEREFORE, Louisville Gas and Electric Company and Kentucky Utilities Company

respectfully request that the Commission:

1.

Issue an order, pursuant to KRS 278.218, approving the transfer of the functional
control of their facilities from the Midwest Independent Transmission System
Operator, Inc. to the Companies, for the purpose of affecting the withdrawal of
their membership from the Midwest Transmission System Operator, Inc., and to
Tennessee Valley Authority (“TVA”) to the extent necessary for TVA to act as
the Companies’ reliability coordinator and to the Southwest Power Pool (“SPP”)
to the extent necessary for SPP to perform its function as the Companies’

Independent Transmission Organization;

10




‘ 2. Allow the Companies to establish a regulatory asset in the amount of the MISO

exit fee;

3. Deem the MISO exit fee prudently incurred because incurring it will result in

recurring savings and ultimately lower base rates; and

4. Issue the requested order by March 31, 2006.

Dated: November 18, 2005 Respectfully submitted,

Kendrick R. Riggs

William Duncan Crosby 11T

Sarah K. M. Adams

Ogden Newell & Welch PLLC
. 1700 PNC Plaza

500 West Jefferson Street

Louisville, Kentucky 40202

Telephone: (502) 582-1601

Elizabeth L. Cocanougher

Senior Regulatory Counsel
Louisville Gas and Electric Company
220 West Main Street

Post Office Box 32010

Louisville, Kentucky 40232
Telephone: (502) 627-4850

11
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Application — Exhibit 1

Kentucky Utilities Company - Articles of Incorporation
As filed October 28, 1992, as Amended December 14, 1993, and April 8, 2004




Trey Grayson
SECRETARY OF STATE

CERTIFICATE

I, Trey Grayson, Secretary of State for the Commonwealth of Kentucky, do hereby certify that the
foregoing writing has been carefully compared by me with the original thereof, now in my official custody
as Secretary of State and remaining on file in my office, and found to be a true and correct copy of

AMENDED AND RESTATED ARTICLES OF INCORPORATION OF

KENTUCKY UTILITIES COMPANY FILED OCTOBER 28, 1992,
ARTICLES OF AMENDMENT FILED DECEMBER 14, 1993,

ARTICLES OF AMENDMENT FILED APRIL 8, 2004.

IN WITNESS WHEREOF, I have hereunto
set my hand and affixed my offical seal at
Frankfort, Kentucky this 14th day of November,

2005.
’41 6 P
U

Trey Grayson
Secretary of State

Commonwealth of Kentucky
(Printed By: BWeber - Certificate ID: 22599)

Kentucky Secretary of State's Office Corporate Records 11/14/2005 - Page 1 of 1
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AMENDED AND RESTATED ARTICLES OF INCORPORATION

(- Y

I S IR ST ‘Kmkay Umln& Company
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The yndersigned, KENTUCKY UTILITIES COMPANY, 2 Kentucky corporation and a Virginia corporation
(the “cosporation™), by Jobn T. Newton, its Chsinman and President, hereby certifics as follows:

1. The name of the corponation is Kentucky Utilities Company.

2. The following restatement contains 2o amendment roquiring sharcholder approval. By resolution duly
adopted by the Board of Directors of the corporation at a meeting thereof duly held on October 26, 1992, the
following restatement of the Amended and Restated Articles of Incorporstion of the corporation, as

3. The following Amended and Restated Articles of Inoorporation of the corporation (a) set forth all of
the operative provisions of the Articles of Incosporation of the corporation, as amended through the date of
said meeting of the Board of Directors of the corporstion, (b) corvectly set forth without change the
corresponding provisions of the Articles of Incorporstioe of the corporation, as so amended, and (c) supersede
the original Articles of Incorporation of the corporation and all amendments thereto and restatements thereof

+ through the date of said meeting of the Boasd of Directors of the corposstion.

4. The Amended and Restated Articles of Incorporation of the corporation shall read as follows:

Amended and Restated Articles of Incorporation
Fmst: The name of the corporation is KENTUCKY UTILITIES COMPANY.

SECOND: The address of the registered office of the corporation in Kentucky and' the name of the
resident agent of the corparsation at that address are on file with the Keotucky Secretary of State. The address
of the registerod office of the corporation in Virginis is 5511 Staples Mill Road, Richmond, Virginia 23228.
The name of the initial registered agent at that address is Edward R. Parker, who is a resident of Virginia
snd a member of the Visginia State Bar.

THmD: The purpose for which the corporation is organized is 10 engage, directly or through ownership
of other corporstions, partnerships, joint ventures or other entities, in the transaction of any and all lawful
business for which corposations may be incorporated under the Kentucky Business Corporation Act, and
exoept as modified by Article Fourth hereof, the Virginia Stock Corporation Act.

FouxTs: In limitation of the foregoing Article Third, the corporation shall, in Virginia, conduct the
mdmmmnam&mwmummmmmmvm
other public service business or non-public service business so far as may be related to or incidenta) 1o its
stated business as & public service company and in any other state such business as may be authorized or
permitted by the laws thereof. Nothing in this Article Fourth shall limit the power of the corporation in
respect of the securities of other corporations.

Frrra:  The aggregate number of shares of stock which the corporation shall have suthority to issee is
Eighty-seven Million Three Hundred Thousand (87,300,000) shares, divided into and consisting of (A) Five
Milion Three Hundrod Thowsand (5,300,000) shares of Preferred Stock without par valee but with »
maximum aggregate stated valve of $200,000,000, issusble in one or more serics as hereinafier provided, (B)
Two Million (2,000,000) shares of Preference Stock without par value issuable in one or more seties as
hercinafier provided, and (C) Righty Million (80,000,000) shares of Common Stock without par value. The
5,300,000 shares of suthorized Preferred Stock are hereinafier referred 1o as the “Preferred Stock™ and shall
include the 200,000 shares of 4% % Preferred Stock™ and the 200,000 shares of **7.84% Preferred Stock™ of

the corporsation now outstanding.



‘ A description of the respective classes of shares of the corperation, and a statement of the designations,
powexs. preferences and rights and the qoalifications, limitations and restrictions granted to or imposed vpon
the shares of ench class, are as foilows:

L Provisions RELATING TO THE PREFERRED STOCE

(1) The authorized Preferred Stock may be issued in one or more series as bercinafter provided;
and the 200,000 skases of 4% 96 Preferred Stock pow outstanding shall constitute s series of the Preferred
Stock and shall be knowr 2 the “4%45 Freferred Stock (stated value $100 per share)”, the 200,000
shares of 7.84% Preferred Stock now outstanding shall constitute a sesies of the Preferred Stock and
shal de known as the “7.849% Preferred Stock (stated value $100 per share)”. The remainder of the
shares of tie authorized Preferred Stock, and all shares of the Preferred Stock at any time having the
stztus of anthorized and unissued shares of Preferred Stock, may be issued as gshares of any series vow
outstanding or may be issued in cne or more other series with sich stated values, such rates of dividend
(which shall be stated in the designation of the shares of each such series), such redemption price or
prices and terms and conditions, snd such sinking fund provisions, if any, for the redemption or purchase
of shares, determined and fixed by the Board of Directors of the corporation in the manner provided by
law, as the Board of Directors shali from time to time anthorize. Authority is hereby expressly granted
10 and vested in the Board of Director: of the corporation, by resolution, to divide any of the authorized
and unissaed shares of the Prefarred Stock into one or more scries and to determine and fix the relative
rights and preferences of the shares of any such series, the number of shares and the mate of dividend to
be borne by the shases of each such series, the price or prices at which, and the terms and conditions on
which, shares o each such series may be redesmed, and the sinking fund provisions, if any, for the
redemption or purcksase of shares of each such series, and to change redoemed or re-acquired shares of
any such scries into charer of another series, subject, however, (o such restrictions and limitaticns as are,
or m2y be, from time o thne provided by law or contained in the Atticles of Encorporstion of the
corporalios or amendnents thereto. The stated value of the share of each series of Preferred Stock shedi
be fixed by the Board of Directors of the sorporation in the resalution cstablishing such series. Shares of
any series of Prefeszed Stock may sot be issued for a consideration lass than the aggregate stated vidue
therecf.

All shares of the Preferrod Stock, regardless of designation, shall conatitute one class of stock, shall
ke of equal rank sod shall confer egual rights on the holders thereo!, except only as to the stated values
therecd, the 73823 of dividends thereon, t2¢ redemption prices and terms and conditions thereof, and the
sinking fund provisions, it any, for the redemption or purchase theveof and except siso, bui oaly io
respect of the 4% Preferved Stock, as otherwise provided in paragrapk (11) of this Divicion 1. All
shares of the Preferred Stack of the same stzted value per share ai any time outstanding which bear the
same divideod rate shall constitute one series of the Preferred Stock; snd oli shares of any one series of
Preferred Stock shail be slike in &1l respects.

(2) The holders of the Preferved Stock shall be sptitled 1o receive, i respect of ezch share held,
dividends upon the stated value thereof st the gannval tate apecified in the designation of sk shure, and
20 more, psyabic quarter-yeariy on March 1, Juse 1, September 1 2nd Decewmber 1 ia 2uck year, or on
such cther dates in each year as @ay be fixed by the Board of Divectors of the corpomtion, bui only
whes end &8 dechired by the Bosrd of Directors out of the surplus of aet profite of the corporstica
avzilabic for the paymest of divideads. Dividends on shures af the Preferced Stock ahall e cxesuiative
from and inchuding the date of iewe thereof, aad shali be paid, or Geclared end set apart for payment,
before aay dividends ekall be daclared or paid on or set spart for the Frefersuce Stock or the Common
Stock; 8o that if for sy pest dividend pericd or the then curent dividend periad dividends om the
Prefermd Stock shell not have been paid, or daclared and set apars for payment, the deficiency shall be
fully paid or decired and feads set apart for the payment thereof befure any dividends shall be declared
or peid on or set apart for the Preference Steck or the Conmnan Stock. No dividend skall st any time be
paid on or sat upart for sny abare of the Prefemred Siock uless at the game time there shalf be paid oa

2




oz 5ot apan flas ol ahases of the Prefersad Stack thes owtstanding dividends in such amount that the
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the day mest preceding eash date on which dividends, if declared, shall be payable. When full cuawlstive
dividends as sferessid wpom the Proferzed Siock then outstanding for all past dividend periods and for
the then cusvent dividend pesiod shall heve boce peid or declared aad set apan for peyment, the Board
of Dirsotoss ssy declase dividends an the Preforence Ssock and the Common Stook of the corporation,
subject 10 any other sestricsions contained in the Articies of Incorporation.

I addition 10 the provisions of the second and SRtk scntences of the preceding paragraph of this
paragraph (2) with respact to the declaration by the Boasd of Directors of dividends on the Preference
S1ock snd the Common Siock and the paymaent of any such dividends, it shall also be a condition
precedent 10 the declaration by ths Board of Disrectors of dividends on the Preference Stock or the
Common Stock snd the payment of any such dividends that all amounts required to be paid or set aside
for any sinking fund for the redamption ar pwechase of shares of Preferred Stock of any series, witk
sospect 10 all precading sinking fund dates or periods, shall have boen paid or set aside in accordance
with the teems of the shares of smch sevies. No funds shall be paid into or set aside for any sinking fund
for the redemption or puschase of shares of Preforred Stock of any serics unless all dividends on the
Preferved Stock, for all past dividoad periods, shall have been fully paid or declared and funds set apart
for tbe payment thereof.

(3) Upon the dissolution, Rquidation or winding up of the corporation, the bolders of shares of the

Preferred Stock shall be emtithed, before amy smownt shall be paid to the holders of shares of the
Preference Stock or the Common Stock, 10 be paid in full out of the net aasets of the corporation, (i) the
stated value of their shases of Preforved Sock ples an amount equal to the accrued dividends on such
shares, if such dissolution, liquidstion or winding up shall be invohuntary, and (ii) the then current
redemptian price of thelr shares of Prefarred Stock {(accrued dividends thereon to be computed to the
date of distridution) if such dimsoletion, Squidation or winding up shall be voluntary. After such payment
in full to the holders of shares of the Preferrod Stock, the remaining assets and profits shall be divided
among and paid 10 the holders of shanes of the Preference Stock and to the bolders of shares of the
Common Stock, as bercinefier provided.

(4) The corporstion, on the sole anthority of its Board o Directors, shall have the right at any
time or from time to time to redecsn and retire all or any part oi the shares of Preferred Stock, or all or
any part of the shares of any ose or mose series of the Preferred Stock, upon and by the payment to the
bolders of the shares 1o be redeemed or wpon and by depositing as hereinafter provided for the benefit of
sach holters, the then applicable redemption price of the shares 10 be redeemed, which (2) in case of the
shares of the 4%% Preferred Swock shall be $101 per share plus accrued dividends to the date of
redemption, (b) in case of the shaves of the 7.84% Preferred Stock shall be $107.38 per share plus accrued
dividends w the date of redexprion if such date of redempiion is on or subsoquent to September 1, 1977,
and prior to September 1, 1982, $105.42 per share plus sccrued dividends to the daie of sedemption if
such date of redemption is on or subsequent 10 Seplember !, 1982, and prior 10 September 1, 1987, and
$101.50 per share plus accrued dividends to the date of redemption if such date of redemption is on or
subsequent 10 September 1, 1987. It shall be a condition of any redemption pursuant to this paragraph
(4) that the corporation shall, not less than thirty (30) days previous to the date fixed for redemption,
give notice of the intention of the corporation to redecm such shares, specifying the shares to be redeemed
and the date and place of redemption, which notice shall be deposited in a Usited States post office or
mail box at any piace in the United States addressed 1o each holder of record of the shares 10 be redeemed
at his sddress as the same appears upon the records of the corporstion; but in mailing such notice of
redemption ssintentional omissions or errors in names or addresses shall not impair the validity of such
notice. In every case of the redemption of less than all of the cutstanding shares of any series of the
Preferred Stock, the shares of such series to be redeemed shall be chosen by proration (so far as may be
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without resulting in the issuance of fractional shares), by lot or in such other equitablc munner as may
be preacribed by resolution of the Board of Directors. The ecrpoeation may deposit with a bank or trust
company, which shall be named in the notice of redemption, shall be Jocated in New York, New York,
or in Chicago, Itlincis or in Louisville, Kentucky, and shall then have capital, surplus and undivided
prodita of at lezet $1,000,000, tuc aggregate redemption price of the shares to be redecmed, in trust for
the payment oa or before the redemption date to or upon the crder of the holders of such shares, upon
surrender of the certificates for such shares. Such deposit in trust may, at the option of the corporation,
be upon terms whereby in case the holder of any of the shares called for redemaption shi-ll net, within
ten (16) years afier the date fixed for the redemption of such shares, claim the amount on deposi¢ with
any such bank or trust company for the payment of the redemption price of said shares, such bank or
trust company shall on demsand pay to or upon the written order of the corporation or its successors the
amoust so deposited, and thereupon such bank or trust company shall be released from any and all
further Hability with respect to the payment of such redemption price and the holder of said shares shafl
be entitled to Jook ounly to the corparation or its successor for the payment thereof. Upon the giving of
notice of redemption and upon the deposit of the redemption price, as aforesaid, or if no such deposit is
made, upon the redemption date (uniess the corporation defaults in making payment of the redemption
price as set forth in guch notice), such holders shall ccase to be stockhoklars of the corporation with
respact 1o szid shares, and from and afier the making of said deposit and the giving of said notice, or, if
po such deposit is made, afier the redemption date (the corpoiution not having defaulied in making
payment of the redemption price as set forth in szid notice), said shares shall no longer be transferable
on the bocks of the corposaticm, and ssid holders shall have mo interest in or claim against the
corpaation with regpect to suid shares, but xhall be entitled only to receive szid moneys on the date
fixed for redemprion, as aforesaid, from such bank or trust compacy, or from the corposatien, without
interest theveon, upon sarrender of te cerdBcates therefor as eforesaid.

The term “accrued dividends,™ as used bercin, shall be desared 10 mean, iu reapect of any share of
the Preferred Siock as of any given date, the amounnt of dividends payable on such shaves, computed, st
the ansual dividesd rate fized $or such share, from the date on which dividends theteon becave
cumulative to and incloding such given date, Jess the aggregate amount of ali dividends which have beens
paid or whict: have besn declared snd set apart for payment on such share. Accumulations of dividends
shall cot beas joterest.

Nohing kerein contained shall Kmit any icgal right of 1he comerstion $o prrehase any shares of
the Preferred Stock.

(5) 3o lorg as any shares of the Preferrod Stock of any series ave outsianding, the corporation
fexcept a3 atherwise provided in the last sentence of this peregraph (5)] ahaf! not, without the affsmative
vote of thé recovd holders of ahares of the Preferred Stonk of all sovies t the time cxtstanding having in
the 2asgreyate a znuaber of votes, calculated &3 provided in paragraph (2) of Division IV, at least equal o
tweo-thirds of the tols) nunsher of votes, as 20 cxlculated, piesessod by all suck holdens:

(a) Amend the provisioms of the Articles of [ncorporation 50 a4 to create of avtharize any stock
ranking prior is any respect 16 the Preferved Stock or any security conventible bsn shwres of such
stock; or insue gny such stock or convertible security; or

{b) Change, by smendment to the Articles of Incorporation, or otherwise, the terms and
provisions of the Preferved Stock 30 a8 to affect adversely the rights and preferences of the holders
thereof; provided, kowewer, that if xny sach change will affect adversely the halders of one or mere,
but lese than all, of the sexies of Preferred Stock st the tine ontstandiag, there shall ba required the
vote only of the holdars of shares of the serics so adversely affected nt the tinme outstanding having
in the agzrecate & nuwber of votes, calculated ss provided in paragrapk (2) of Divisicn IV, at feast
equal 20 two-thirds of the total number of votes, s so calculated, posscssad by all such holders of
sack series; or
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) Jesue any shases of Preferved Stock, or shares of any siock ramking on a parity with the
Prefarved Stack, or any securities conversible inso shares of such smock, other than in eschange 'or,
auumd“mmcmmgmawu&.‘w
of any stosk samking prior theseso or on » pasity therewith, ar both, 8t the time owtstanding havirg
an aggregate smount of par or stated value of aot lass than the aggregate amount of par or stated
value of the shares t0 be issned, unicss
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scoounting principles) plus all amounts representing interest charges and all amounts for or in
respect of 1azes based on or mosswred by income shall, for a period of twelve consecutive
calendar months within the Miecn calendar months sext preceding the issue of such shares,
have besn ot lasst one and one-half (114) tames the sum of (x) the interest for one year, adjusted
by provision for amortizstion of debe discowst and expense or of premium, as the case may be,
on all funded indebtodnen and sotes paysble of the corporation maturing more than twel
months after the date of issue of such shares or convertible securities which shall be outstanding
at the date of the issue of said shares or convertible socurities, and (y) an amount equal to the
dividend requiressent for one yoar on all shares of the Prefarred Stock of all series and on all
other shares of stock, if any, sasking prior to or on a parity with the Preferred Stock, which
shall be outstanding after the inswe of the shares or coavertible securities proposed to be issued;
and

Gi) the capital scprssanted by the Commmon Stock plus the surplus accounts of the
corporation shall be not Jass than the aggregaie smount payable on the involuntary dissolution,
liquidation or winding uwp of the corporation, in respoct of all shares of the Preferred Stock of
all series and all shares of sock, if any, 1anking prior thereto, or on & parity therewith, which
shall be outstanding after the issue of the shares or convertible securities proposed 10 be issued.

No consent of the holders of the Prefarred Stock shall be required in respect of any transaction
enumerated in this paragraph (3) if, at or prior o the time when such transaction is 1o take effect,
provision is made for the redemption or othor retirement of all shares of the Preferred Stock at the time
outstanding, the afirmative voie of which would otherwise be required hereunder.

(Qamamuuduwmammmmmm

[except as otherwise provided in the last seatence of this paragra b (6)] shall not, without the afirmative
m&hm%&m«ummawmummmhﬂub
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3 majority of the total number of votes, as 30 calculated, possessed by all such holders:

{a) hmearmuynunnd%(smm&mmm
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corporstion and thes outstanding or the retiring, by redemption or otherwise, of shares of the
Preferved Stock or shares of any stock sanking prior thereto or on a parity therewith, if immediately
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capital and surplus of the corporation, as then recorded on its books; or

(b) Merge or consolidate with any other corporation or corporations, or sell or lease all or
substantially all of the assets of the corporation, unless such merger, consolidation or sale or leasc
or the issue or assumption of all securities 10 be issued or assumod in connection therewith shall
hnbmumw“pmwdbydrqnhmboﬁammmmmhm
Jurisdiction in the premises.
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scriz! maturities or suking fund or other similar periodic principal or debt retivement -payment
provisions) which have a final maturity date, determined as of the dats of issuance or assunaprion thezeof
by the corposation, of Jsss than three years. No comsent of the holders of the Preferved Stock shall be
required in respect to avy transaction enumerated in this parsgraph (€) if, at or prior to the time when
sach transaction is to take effect, provision is made for the redemption or other retirement of all shares

of the Preferred Stock at the time owstanding, the afirmative vote of which would otherwise be required

besevnder.

(") No provision contained in the foregoing paragraphs (5) and (6) is intended or shall be construed
to relicve the corporation from compliance with any spplicable statutory provision requiring the vote ot
consent of a grexter number of the holdem of the outsianding shares of the Preferred Stock.

{8) So long ss any shares of the Preferred Stock are outstanding, the corporation shall nct pay any
dividends on its Common Stock (other than divideads payable in Common Stock) or make any
distribution on or purchase or ctberwise acquire for valuz any of its Comeron Stock (each such payment,
distribution, puzchase and/or acquisition being herein referred to as a “Common Stock dividend™),
except 1o the extent peymitted by the following provisions of this paragraph (8):

(a) No Common Stock dividend shal] be declared or paid in an amount which, together with
all other Common Stock dividends declarsd in the year ending on {and including) the date of the
dsclaration of such Comamon Stock dividend, would in the aggregate exceed fifty per centum (56%)
of the net income of the corporation available for dividends on its Common Stock for the twelve
congecutive calendar months ending on the lust day of the calendar month next preceding the
deciarstion of snch Common Stock dividend, if at the end of such calendar month the ratio Grerein
referred 10 as the “capitalization ratio™) of the Common Stock equity (as hereinafier defined) of the
corgoration, to the total capital (as hereinafier defined) of the corporation chall be less than twenty
per czatem (2050),

{b) I suck capitatization ratio, determined as aforesaid, shall be twenty per centum (209%) or
mate, but kesg than twenty-five per centumn (25%), no Common Stock dividend shall be declerad or
paid in an smowmt which, together with al! other Comuvin Stock dividends declered in the year
ending on (snd including) the date of the declarstion such Comemon Stock dividend, wonld exceed
seventy-five per centum {75%) of the net income of the corporaiion available for dividends on its
Cammon Stock for the twelve consecutive calendsr suonths eading on the lest day of the calendar
monih next preceding the declaration of ruch Common Stock dividend.

(o) If ruch capitalization ratio, deicrmined as sforessid, shall be twenty-five per centam (25%)
or more, no Commen Stock dividend shall be daclared or paid which would seduce such
capitalization ratio to Jess than twenty-five per centum (25%), sxcept o the extent permitied by the
next preceding paragraphs (a) and (&) hereof.

“Common Stock equcty,” ss that term is used in this paragraph, shell consist of the sum of (1) the capital
represented by ihe issoed and outrtanding shares of Comvmon Stack (inckading preraivms on Common
Siock) znd (2) the sarpls acconnis of the corporation, Jess () any knows, or estimated if not known,
excess of the value, & recorded on the cotporation’s books, over the original cost, of used and useful
uility piant and oiber propenty, waless (a) such excess is being amortized or provided for by reserves, or
(b) such excres kas bz held, by final ordez of a court haviag jutisdiction or of the reguletory bodies
havisg juriadiction, to conatifute an asset which need not be emoriized or provided far by reserves, and
(i) any excess of the aggregsie amount payabic ca the involuntary dissoletion, Lguidation, or wisfing
up of the corporetion, in respect of its sutstanding sharcs of prefernvnce siacks of sli classes over the
aggregatz pax value of, or if without.par valuc over the capital represented by, such preference stocks
unjess such exscess is being amortized or provided for by seserves, wnd (iii) any items swch as dednt
discount, presnium and expanse, capital stock discount and expenae end sireilar items, classified as zssets
on the bolence ahiet of the corporation, unicse such itemis are being amortized or provided for by
resaves. The “wtal capital of the corporation’” shall consist of the sun of (7) the principal smount of all
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Common Stock” for any period shafl be determined by deducting from the sum of the operating revenucs
and income from investments snd other miscellancous income for such period, all operating expenses
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period), income and excess profits and other taxes, all proper accruals, interest charges, amortization !
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stock of the corporstion having s preference 8 10 dividends over the Common Stock for such period, all '
as shall be determined in accordance with such system of accounts as may be prescribed by regulatory
authorities having jurisdiction in the premises ar, in the absence thereof, in scoordance with sound
mﬁummmmmwdmmmwmm
shall be excluded in determining total capital. Puschases or other aoquisition of Common Stock shall be
deemed, for the purposes of this paragraph (8). to constitute 8 Common Stock dividend declared as of
the date on which such purchases or acquisitions are consummated.

(9) No shares of prefesence stocks or evidence of indebtedness shall be deemed to be “outstanding™,
a5 that term is nsed in the preceding paragraphs (5), (6) and (8) of this Division 1, if, prior to or
concurrently with the event in reference to which a determination as 1o the amount thereof cutstanding
is to be made, the requisite funds for the redemption thereof shall be deposited in trust for that purpose
and the requisite notice for the redemption theroof shall be given or the depositary of such funds shall
be irrevocably suthorized and directed to give or complete such notice of redemption.

(10) No bolder of the Preferred Stock, as such, shall have any preemptive right to subscribe to stock

‘ or other securities of the cogporation, of any class, whether now or hercafter authorized.

(11) Notwithstanding anything to the comtrary contained in paragraph (2), each hoider of shares of
the 4% % Preferred Stock shail be entitied to reimbursement by the corporation for the amount of any
personal property tax, aot excending in the aggrogate four mills per annum on each dollar of taxable
value of each share of such stock owned by such holder, which may be legally assessed by the
Commonwealth of Pennsylvania or any taxing suthority therein up.a each share of such stock beid of
record at the time of sssessment of such tax thereos, or upon such holder by reason of his ownership !
thereof, and actually paid by such holder; provided that application for such reimbursement shall be
made by such holder to the corporation at its office or agency in the City of Lexington, Kentucky, not
later than 120 days afier such tax shall have been paid, and that such application shall set forth the
record ownership, at the time of such assessment of such shares of stock with respect to which such 1ax
has been paid, the amount (exclusive of penalty and intevest) of such tax actually paid by such holder,
the due date thareof, and the tax year for which paid, 1ogether with the number or numbers of the
certificate or oertificates representing such stock, the residence of the applicant st the time such tax was
assessedd, and that such tax was assessed and was paid by him because of his ownership of snch stock,
and such farther facts with respect to the legal lisbility of such holder to pay such tax as the corporation
may reasoasbly require. The corporation shall in no event be Liable 10 reimburse such holder for any
interest or penalty assessed or accrued upon or paid by him in addition to the amount of such tax as
originally assessed. No deduction from any dividend or otbes distribution doclared or paid upon any
such shares of such stock shall be made on account of suchk reimbursament made by the corporation
with respect 10 sy soch tax.

L. ProvisioNs RELATING To THE PREFERENCE STOCK

(1) The shares of the authorized Preferance Stock, and all shares of the Preference Stock at any
time haviug the status of authorized and unissued shares of Preference Stock, may be issved in one or
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more series with (s) such stated values, (b) such rates of dividend (which shall be stated in the degiguation
of the shares of each such seriss), (c) mxch redemption price or prices and terms and conditions, (d) such
sinking fund provisions, if any, for the redemption -t purchase of shares, (¢) such amounts psyable upon
the vohutary or involuntary dissolution, liguidation or winding up of the corporation and (f) such terms
snd conditions, if any, regarding the conversion of shares into shares of Common Stock, determined and
fixed by the Board of Direciors of the corporation in the manner provided by law, as the Board of
Directors shall from timne 1o time authorize. Auvthority is bereby expressly granted to and vested in the
Board of Directors of the corporation, by resolution, to divid: any authorized and unissued shares of
the Preference Stock into cae or more geries and 10 determine and fix by resolution the relative rights
and preferences of the shares of any such series, the numbezr of shares of each such series and the
provisions with respect to the shares of such serics referred to in items (a) through (f) above and to
change redesmed or re-acquired shares of any such series into shares of another series, sulyect, however,
to stch restrictions and limitations o5 are, or may be, from time to time provided by law or coatained in
the Articles of Incorporation of the corporation or amendments theseto. The stated value of the shares
of cach serics of Preference Stock shall be fixed by the Board of Directors of the corporation in the
resolution establishing each series. Shares of any series of Prefercace Stock may not be issued for a
coasideration less than the aggregate stated value thereof..

AR shares of the Preference Stock, yepardiess of designation, shall constitute one class of stock, shall
be of equal renk snd shall confer equal rights on the Lolders thereof, except only ss to those provisions
which the Articles of Incorporation suthorize the Board of Directors of the corporstion to fix by
resolution. All shares of any one series of Preference Stock shall be atike in all respects.

{2) Subject to the preferential rights of the holders of the Preferred Stock with respect to the
declaratior and payment of dividends as sct forth in paragraph (2) of Division I, subject o the provisions
of the gecond grammatical paragraph of paragraph (2) of Division I and subject to the provisions of
pcagraph (8} of Division I, holders of the Preference Stock shall be entitlad to receive, in respect of
each share held, dividends opon the siated value thereof st the annual rate specified in the designation of
such share, and oo mare, payable guarter-yearly on March 1, Juoe §,-September 1 and Diecember 1 i
each year, oi or such other dates in each yest &y may be Sxed by the Board of Directore of the
corporation, but caly wheo and as declared by the Board of Dirsetork out of the surplas or wei profits of
the corporation availehie for the payment of dividends. Rividends on thares of the Preference Sinck shal)
be camulative fromn and including the date of issuz thereof, and shall be paid, or doeclared and st apart
for payment, before acy dividends shail be declared or paid on or set apart for the Common Stock; so
thai if for any past dividend period or the then current dividend pericd dividends on the Prefercace Stock
shall not have been paid, or declered snd set apart for payracnt, the deficiency shall be fully paid or
declsred and funds set apart for the payment thereof before gay dividends shall be declared or paid on
or set apest for the Common Stock. No dividena shall ot any time be paid on or set apart for any shase
of the Preference Stock unlese at the same time there shall be paid on or set apsri for all chares of the
Preference Stock then outstanding dividends in such amouat that the holders of all shares of Preference
Stock then outstanding shall receive or have set apart for them & uniform percentage of the full anoual
dividend 1o which they are, respectively, entitiedd The term “dividend period™, ss used hersin, refers to
each peviod of three consecutive calendar months ending on the day pext praceding exch date oo which
dividends, if declared, shal! be payable. When full comulstive dividends 22 aforessid upon the Preference
Steck then outstanding for sll past dividead periods and for the then current dividend period shzbl bave
been paid or declared and tet apart for payment, the Board of Directors may declire dividends su the
Common Stock of the eorporation, subject 0 any other restrictions comimined i the Articks of
Incorporation.

s addition io the provisions of the second sad Gtk sentences of the preceding paragraph of this
paragraoh (2) with sespact to the declsration by the Boerd of Directors of dividends on the Common
Siock and the paymeent of any such dividends, it shell glso be 8 condition precedent 2o the daclaration by
the Boavd of Directars of dividends onr the Common Stock and the payment of 2ay such dividends that
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other retirement of o shares of the Prefesence Stock st the time outstending, the affirmative vote of
which woald otherwise be requrired hereunder.

{6) No provision contained in the foregoing paragraphs (4) and (5) is intended or shall be construed
o relieve the corporation from compliance with any applicable statutory provision requiring the vote ot
consent of & greater number of the holdern of the outstanding shares of the Preference Stock.

{73 No shares of Preference Stock shall be decmed to be “outatanding™, as that term is used in the
preceding paragraphs (4) and (5) of this Divigion I, if, prior t¢ or concurrently with the event in
reference to which a determination s 1o the amcunt theseof outstanding is to be made, the requisite
furds for the yedemption theroof shall have been deposited in trust for that purpose and the reguisite
notice for the redemption theroof shall have been given or the depositary of such funds shall have beso
trrevocably asthorized and direcied to give or complete such notice of redemption.

(&) No bolder of the Preference Stock, as such, shall have any preemptive right to subscribe to stock
or other secarities of the corporation, of any class, whetber now or hercafter authorized.

I Provisions RELATING To THE CoMMON STOCK

No halder of the Common Stock, as such, shail have any preemptive right to subacribe to stock or
other pecurities of the corporation, of any class, whether now or hereaftor authorized.

IV. Yormis RiGHTS
Tkw&gﬁ@hhmd&hmdaﬁ@nﬁof&mmﬁms&ﬂkufoﬂv@

{1) Shares of Comumaon Stock of the cogporation shall have full voting rights. Each sharcholder of
recard of Comamon Stock eatitlad 1o vote on any matter shail be entitled to ot vote on such mattey for
every shase standing iv his nare on the books of the corporation, cxcept thai, in sl} elections for directers
of the corpoursticn, exch holder of shares of Common Stock shafl have the right to cast as many voles in
the aggregate v be shall be entiticd to vote thereon, multiplisd by the number of dizectars o be eleciad
at such election, aed esch such shatebolder may cast vhe whale number of votes for one candidate or
distribute those votes smong twe or gore candidates.

(2) No bokier of shares of the Preferred Stock, as suck, shall be entitled to vote for the election of
directors or in respect of any matier, except ns provided in pasagraph (5) or (6) of Division I or in
paragraph (3} or (3) of this Divition IV, or as may be required by law. No bolder of shares of the
Preference Stock, as suck, shall be entitiad to vote for the clection of directors or in respect of any matter,
except as provided in parzgraph (4) or (5} of Division II or in paragraph (4) or (8} of this Lrivision IV,
oy as may be required by law. In such excepied cases, cach record holder of Prefesred Stock shall have,
for eachi share of Preferred Stock beld by him, and each record bolder of Preference Stock shall nave,
for each shure of Prefesence Stock beld by him, that number of votes (including any fractional vote)
determined by dividing the steted valve of such share by 100, excepr that, when holders of Frefested
Swock are entitled 1o elezt directans as providad in this Division IY, snd when holders of Preference Steck
are entitled W elect directors ss provided in this Division TV, each holder of Preferred Stock and esch
bolder of Prefereace Stock, a8 the case may be, shall have the right 10 cast the number of votes
sitvibutable 1o big 23 50 computed multipliad by the munber of directors to be so elacted in such alection
by the Praferred Stozk or the Preference Stock, as the case may be, and ench such bolder way cast the
whole mumber of votes for one cundidste or disisibute those votes among two or mors candidaies.

(3) I and when dividends payable on the Preferred Stock shell be in defoult ip av amount
equivalent 1o four full quarter-yearly dividends on all shares of Preferred Stack ther outstanding and
aotil ] dividends then in defasht oo the Praferred Stock shall have bess paid, tha record hoidars of the
sharez of Freferred Stock, viting scparately 35 one cless, siwil be entitled, 8t each mecting of the
shareholders at which directors are elected, to aloct the smallest pusmber of direclors necessary to
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constituts & majority of the full Board of Disectors, and the record holders of the shares of Common
Stock, voting scparately as a class, shall be entitled at any such meeting to clect the remaining directors
of the corporation, subject to the special right of the holders of shares of Preference Stock 10 clect
directors as provided in paragraph (4) of this Division IV, if then applicable. For th: purpose of
exercising the right of cumulative voting, the election by the record holders of shares of Preferred Stock
of the number of directors which they are entitled to clect shall be considered one electicn, and the
clection by the recosd holdess of shares of Common Stock of the sumber of directors which they are
entitled t0 elect shall be considered snother election. The term of office of each director of the corporation
clected pursuant to the provisions of this paragraph (3) shall terminate upon the clection of his successor.
At each election of directors by a class vote pursuant to the provisions of this paragrsph, the class first
electing the directors which it is entitled 10 clect shalt mame the direciors who are to be succceded by the
directors then clocted by such class, whereapon the term of office of the directors so named shail
terminate. The term of office of the directors not 3o named shall terminate upon the election by the other
class of the directors which it is entitled 10 cloct.

(4) f and when dividends payable on the Preference Stock shall be in default in an amount
equivalent to four full quarter-yearly dividends on all shares of Preference Stock then outstanding and
until all dividends then in default on the Preference Stock shall have been paid, the record kolders of the
shares of Preference Stock, voting separstely as one class, shall be entitled, st each meeting of the
sharcholders at which directors are elected, to eleot two directoms, and the record holders of the shares
of Common Stock, voting separstely as a class, shall be entitled at any such meeting to clect the
remaining directors of the corporation, subject to the special right of the bolders of shares of Preferred
Stock to eclect directors as provided in paragraph (3) of this Division IV, if then applicable. For the
purpose of exercising the right of cumulative voting, the election by the record holders of shares of
Preference Stock of the number of directors which they are entitled 10 elect shall be considered one
clection, and the election by the record holders of shares of Common Stock of the number of directors
which they are entitled to elect shall be considered a separate clection. The term of office of each director
of the corporation elected pursuant to the provisions of this paragraph (4) shall terminate upon the
election of his suocessor. At each clection of directors by a class vote of the Preference Stock or the
Common Stock pursasnt to the provisions of this paragraph, the class first electing the directors which
it is entitled to elect shall name the directors who are t0 be succeeded by the directors then elected by
such class, whereupon the term of office of the directors 30 named shall terminate. The term of office of
the directors not so named shall terminate upon the election by the other class of the directors which it
is entitled to elect.

(9 ¥ and when all dividends in defanlt on the Preferred Stock then outstanding shall be paid, the
holders of the ahares of the Preferred Stock shall therenpon be divested of the special right with respect
to the election of directors provided in paragraph (3) of this Division IV, and the voting power of holders
of shares of the Preferred Stock and the Common Stock shall revert to the status existing before the
occustence of such defauit, but aiways subject to the same provisions for vesting such special right in
the Preferred Stock in case of further like defsult or defaults in dividends thereon and, in the case of the
Common Stock, subject to the special right of the holders of shares of Preference Stock 10 elect directors
#s provided in paragraph (4) of this Division IV, if then applicable.

(6) If and when all dividends in default on the Preference Stock then outstanding shall be paid, the
holders of the shares of the Preferenoe Stock shall thereupon be divested of the special right with respect
10 the election of directors provided in paragraph (4) of this Division IV, and the voting power of holders
of shares of the Preference Stock and the Common Stock shall revest t the status existing before the
occurrence of such default, but always subject to the same provisions for vesting such special right in
the Preference Stock in case of further kike defaulkt or defaults in dividends thereon.

(7) Dividends shall be deemed to have been paid, as that term is used in paragraphs (3) and (4) of
this Division IV, whenever such dividends shall have been declared and paid, or declared and provision
made for the payment thercof, or whenever there shall be surplus and net profits of the corporation
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. legally svailsbie for the payment thereof which shall bave accroed since the date of the default giving

rise 1 such special voting rights

(8) In case of any vacancy in the Board of Directors occurring among the directors elocted by the
holders of the shazes of the Preferred Stock, as a cless, pursnsnt to paragraph (3) of this Division IV,
the holders of the shares of the Preferred Stock then outstanding and entitled to vote may clect a
saccessor 10 hold office for the unexpired term of the director whose place shali be vacant. In case of any
vacancy in the Board of Directors occurting smong the directors elected by the holders of the shares of
the Prederence Stock, as = class, pursuant to paragraph (4) of this Division IV, the holders of the shares
of the Preference Stock then outstanding and entitled 10 vote may elect a successor to hold office for the
unexpired term of the director whose place shall be vacant. In case of a vacancy in the Board of Directors
occurring among the directors elected by the holders of the shares of the Common Stock, as a class,
pursuant to paragrapb {3) or (4) of this Division IV, the holders of the shares of the Common Stock
then outstanding and entitled 1o vote may elect a successor to hold office for the unexpired term of the
directar whoee place shali be vacant. In all other ceses, any vacancy occurring among the directoes shall
be filled by the vote of a majority of the remaining directors.

(9) Whenever the holders of the shares of the Preferred Stock, as a class, become entitled to elect
directors of the corporation pursuaat 1o paragraph (3) or (8) of this Division IV, or whenever the holders
of the shares of the Preference Stock, as a class, become entitied 10 clect directors of the corporation
pursuant 1o paragraph (4) or (8) of this Division IV, or whenever the holders of the shares of the
Cosomon Stock, as a class, became eatitled 15 elect directors of the corporation pursvant to puragraph
(3), (4) or (&) of this Division IV, a special meeting of the holders of the shares of the Preferred Stock, of
the holders of the shares of the Prefexence Stock or of the holders of the shares of the Common Sicrk,
as the case msy be, for the election of such directors, shall be held at any time tharesfier npon call by
the holders of not kess than 1,000 shares of the Common Stock, shares of the Preferred Stock with an
aggregate stated value of pot less than $100,000 or sharés of the Preference Stock with au sggregae

‘ stated value of not Jess than $100,000 as the casz may be, or upon call by the Secretary of the corporation

at the request in writing of any stockbolder addrezsed to him at the principal office of the corporation. if
po )uich special meeting be called or be requested to be called, the respective clections of the directoss to
be elected by sthe holders of the shares of the Preferred Stock, the Prefezence Stock, ard the Common
Stock, each voting a5 & class, shali izke place af the mext annual mecting of the siockhokiers of the
sarpotation next succeeding the scerual of such special voting right. At all meetings of stockholders at
which directors are elected during such time us the holdexs of shares of the Preferred Stock or the holdens
of shares of the Preference Siock shall have the sprcial right, each voting sepasately as one class, to elect
direstory pussuant to this Division IV, the presence in person or by proxy of the helders of 2 majority of
the outstanding ahares of ihe Common Stock shall be required to constitute a quorum of such class for
the eleciion of directors, the presence in parson of by proxy of the holders of that oumber of the
owtstanding shares of all peries of the Preference Stock baving & tasjority of the votes excitled to b cast
by the Preference Stock at the meeting shall be raquited to constitite a quoram of such class for the
vlection of dirsciors, and the presence in person or by proxy of the holdery of thet number of the
cutsanding shares of all series of the Preferzed Stock having a majority of vive votes entiiled 2o be cast
by the Frederrad Stock st the meeting shall be required 20 consiinne s quorums of such cless for the
clection of dizectory; provided, bowevez, that the absence of 8 guorum of the boldess of stock of any
sect; class shall pot prevent the election st any such meetiug or adjournment thereof of directiors by any
other such clses if the necrsiary quoruvm of the holders of stock of sach class is present in perssa or by
peoxy a3 soch merting: and provded further that in the abeence of & quorom of the hoiders of stock of
azy such class, the hokders of the stock of such class Who are present in person or by proxy shall have
power Gpon 1he majority voie of these voles represented at tie meeting 10 sdjonsn the slection of the
direciors 10 be edected by mach class from day to day without notize other than anncuncemens at the
meeting xnti) the requisite nuber of votes of such class shall be reprezented by atockholders present in :
perscn of by proxy. . !
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sumber of diresons constituting the full Bousd of Dissceors shall a0t be loss than seven.

(11) In considerstion of the | “we by the cosporstion. sad the purchase by the holders thereol, of
shares of the capital stock of the co. “aummmwmdm«m
capital stock of the corporstion shall ee conclusively desmed, by soquiring or bolding such shares, to
have axprassly consented 10 a8} and slagules the terms and provisions of this Division IV and to have
agreed that the voting rights of such holders sad the sestrictions and qualifications thereof shall be as set
forth in the Asticles of Incorporation of the corperation.

(12) No shases of Prafersed Seock e Psfiorence Stack shall be deamed 10 be “outstanding”, as that
tenm is weed in this Divisics IV, if, puies 10 or concurvently with the cvent in reference to which a
determination 88 10 the amoust thessof eutstanding & to be made, the requisite funds for the redemption
thereof shall be deposised i trust for thet puspose and the requisite notice for the redemption thereof
shall be given or the depositary of such funds shall be irvevocabiy awthorized and directed to give or
oomaplote such aetics of sedemption.

V. Vors Ragueasd Ffos CERTAIN ACTIONS

Except 0 otherwise provided in pasagraphs (5) and (6) of Division L, in paragraphs (4) and (5) of
Division [T snd pasagraphs (3), ) and (5) of Division IV, 10 the axtent applicable law permits the Articles
of Incorposation expressly to provids Sor & Jasesr vote thes that otherwise provided by law to take any action
for which a voie of shaseholdors is requived., incheding, withow Emitation, approval of an amendment to the
Articles of Incorporstion of the corporation, 8 plan of merger or share exchange, & sale of all or substantially
all of the assets of the corposation other thas is the regular course of business or the disolution of the
corporation, such action or approval shall be with respect to each voting group entitled to vote on the
proposal, by a majority of al} vosss emtitied 10 be cast Shareholder approval shall not be required in
connection with the creation or issuance of sights, options or wars2ts 10 purchase shares of the corporation
o be issued to directors, officers or employess of the corporation of any subsidiary thereof, and not to
sharcholders generally, to the extent applicable Jew permits the Articles of Incorporation expressly to so
provide.

Stxti: The oorporation shall begin business as soon as authorized, as provided by statute, and shali
have perpetual duration.

SEVENTIE:  The affairs of the corporation shall be condocted by a Board of nine directors, or sach other
number of directors, not Jess then three, as shall from time to time be prescribed by the By-laws, who, except
as otherwise provided in this Asticle Seventh, shall be elected at each annual meeting of the carporation on a
day to be fixed in the By-laws, for a termn expiring at the next sucoeeding annual meeting of the corporation.
During such time as theve are nine or more cirectors, and subject to the special rights of the holders of shares
of the Preferred Svock and the holkders of the shares of the Preference Stock t0 elect directors as provided in
paragraphs (3), (4) and (8) of Division IV of Article Fifth and as specifiod in this Article Seventh, the directors
shall be divided into three groups, as nearly equal in number as possible, and the term of office of the first
group will expire st the 1991 annual mecting of the corporation, the term of office of the second group will
expire at the 1992 annual meeting of the corporstion and the term of office of the third group will expire at
the 1993 annual meeting of the corporation, and st each annual mecting commencing with the 1991 annual
mecting, directors elected to sucoeed those whose terms expire shall be elected for a term of office expiring at
the third suocesding snnual meeting of the corporation after their election or, in the event of a director elected
to sucoeed 8 director elected to fill a vacancy, for a term expiring at the annual meeting at which the term of
the director whose termination of office first created such vacancy would bave expired. Notwithstanding the
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. preceding sentence, the term of office of all directors shall cxpire at the special or annual meeting of the
carporation st which the holders of the shares of the Preferred Stock are entitled 1o elert dizectors as provided
in paragraph (3) of Division IV of Article Fifth or the holdzrs of the shares of the Preference Stock sre entitled
to elect directors as provided in paragraph (4) of Division IV of Article Fifth; and so Jong 35 the holders of
the shares of either the Preferred Stock or the Preference Stock shall be entitled (o such special voting rights
in the electior of directors, the directors shall be elocted and the term of cach director shall expire as provided
in said Divisiou IV of Article Fifth. At such time as the holders of the sharcs of the Preferred Stock and the
holders of the shares of the Preference Stock no longer have the special right to elect directors as provided in
paragraph (5) or (6) of Division IV of Article Fifth, the Board shall agsin be divided into three groups as
provided in this Article Seventh, the term of office of the first group to expire st the first arnual moeting uiter
the mceting a1 which directors are again clected by the holders of shares of the Conunon Stock, the term of
office of the second group to expire at the second annual meeting afier such meeting and the term of office of
| the third group to expire at the third annual meeting after such meeting (provided that no director ghall be
elected at such meeting for a tesms Jonger than three years), and directors elected to succeed those whoee
terms expire skall again be elected for a term of office expiring st the third succeading anmual meeting of the
[ corporation after their election or, in the event of a director elected to succeed a director elected to fill a
, vacancy, for a term expiring at the annual meeting at which the term of the director whose termination of
| office first created such vacancy would have expired; subject to the same provisions for vesting in the holders
- of the shares of the Preferred Stock and the bolders of the shares of the Preference Stock of such specia!
rights in the dection of directors as provided in. Division IV of Article Fifth. The directors, as soon as
practicable after each annual meeting, shall elect a President, ons or more Vice-Fresidents, 2 Secretary, a
Treasurer, a Controller, and such other officers as may, from time (o time, be provided for by the Board.

EIGHTH: The authority to make aud 10 change, the By-laws is hereby vested in ibe Board of Directors,
subject 1o the power of the stockbolders to change or rapeal the By-laws.

| MiNTH: The private property of ihe stockholders shall not be subject to the payment of cozporate debts
5 . 10 any extent whatsoever.

Tents: 1. No direstor of the corporation shail be persomally lisble to ihe corporation or its
sbarebolders for monztary damages for any breach of bis or her duties &5 8 director, except for lisbility (2)
for any traneaction in which the director’s personal financiyl interest is in confict with the financis) interens
of the cotporaticn or iis shurcholders; (b) for 2cts or omissioas not in good faith er which involve inteatiopal
or wiu! maisconduct or are known to the ditector to be & violation of law; {¢) for any vote for or assent 1o an
anlswiul distribution to sharcholders as prohitited under Keptncky Revised Statutes 271B.8-330 and Visginia
Sioek Corporation Act § 13.1-692; or (d) for suy tisegsaction from which the direstor derived an improper
personal benefis.

2. I cither the Kentucky Business Corporation Act or the Virginia Stock Corporstion Act is amended ;
sfier approval by the shasebalders of thiz Article to authorize corporate action fusther eliminating or Kmiting i
the persone] Babilty of directors, snd these Articles could be amended to effect such change, then the Kabilisy
of a direcior of the corporation shall be eliminated or litsited te the fisllest extent permitted by the Kantucky :
Business Corporation Act and the Virginia Stock Cesporstiog Act, s se amended, und withowt the nocessizy l
for further shareholder action in respent theseof. . t

3. Any repeal or modification of this Article by the shareholders of the corporation shail not adversely
aﬁ'euany mh!mprmmoaofadﬂrmoﬁhempomhamnd«mrmdmmoronnxaon
ossurting prior to the time of such repesl o7 modification.

ELeveNTH: 1. The corperation shail indemnify a director, officer, cinpioyes, or agent who was wholly
successiud, on the merits or otherwise, in the defense of any proceeding 10 which he was a party becanse he in
or was a dizector, officzr, employee, or ggent of the corporation agaiast reasongble expeanses incurred by him
m coonection with the proceeding.
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2. Escspt o8 provided in pasagraph 3 of this Article, the corparation shall indemnify an individual made
& party 10 8 procsoding becamse be is or was a disector, officer, cmployes, or agent of the corporation against
Hebilicy inowsrved in the psocesding if: (s) he conductod himsclf in good faith; and (b) he reasonably believed:
() in the cass of comduct is his oficia) capscity with the corporation, that his conduct was in its best ;nterest;
snd () in ot other cases, that his conduct was a Jeast not apposed to its best interest; and (iii) in the case of
say criminel procecding, he had 80 reasomeble camse to belicve bis conduct was unlawful.

3. The cosporation shall a0t indemaify s divecsor wader paragraph 2 of .ais Article (a) in connection
with & prooseding by or in the right of the corporation in which the director was adjudged lisble to the
corporation; er (b) in commoction with asy other procoeding charging improper personal benefit to him,
whether or net involving action in his oficial capacity, in which he was adjudged lisble on the basis that
personal benslit wes improperly reseived by him.

4. Indommification wnder this Asticls is commection with & proceeding by or in the right of the
corparation shall be kimited 10 rensonabls cxpenses incussed in connection with the proceeding.

5. N, alter approval by the sharcholders of this Article, cither the Kentucky Business Corporation Act
or the Virginia Stock Corporation Act is amended %0 extend the permissible indemnification of s director,
oficer, employee, or ageat of the corporation and these Articles could be amended to cffect such change,
then the indemnification of 3 directos, officer, employee, or agent of the corporation shall be afforded to the
fullest extent permitted by the Kentucky Business Corporation Act and the Virginia Stock Corporation Act,
as 90 amended, and without the necessity for further sharchalder action in respect thereof.

6. In addition to (and not by way of Emitation of) the foregoing provisions of this Article Eleventh and
the provisions of the Kenstucky Bwsincss Corporation Act and the provisions of the Virginda Stock
Corporation Act, cach pemos (including the heirs, cxccutors, administrators and estate of such person) who
is or was or had agreed (o become & disecior, officer, employee or agent of the corporation and each person
(ncluding the hoirs, exscutors, administrators and estate of such person) who is or was serving or who had
agreed 10 serve at the reguent of the directors or any oficer of the corporation as a director, officer, employee,
trustee, partner or agent of anothes corporation, partnership, joint venture, trust, employee benefit plan or
other enterprise shall be indemnified by the corposation to the fullest extent permitted by the Kentucky
Business Corporation Act and the Virginia Stock Corporation Act, or any other applicable laws as presently
or bereafter in cffoct. Without Jemiting the generality or the effect of the foregoing, the corposation 5
anthorized to enter into one or more agreements with any person which provide for indemnification greater
or different than that provided in this Asticle Eleventh. ’

7. Any repeal or modification of this Article by the shareholders of the corporation shall not adversely
affect any indemnification of any person hereunder in respect of any act or omission ocourring prior 0 the
time of such repeal or modification.

TweLFTH: Except as otherwise provided in paragraph (9) of Division IV of Article Fifth, no special
meeting of sherchakiers thall be held upan the demand of shareholders of the corporation unless the holders
of at least fifty-ome percent (519) of all the votes entitled to be cast on each issue proposed to be considerad
at the special meeting shall have signed, dsted and delivered to the corporation’s secretary one o more
written demands for the meeting describing the purpose or purposes for which it {s 1o be held

IN TESTIMONY WHEREOF, the foregoing Amended and Restatod Articles of Incorporation are executed
by the corporation by its President, this 27th day of October, 1992

KENTUCKY UTNITIES COMPANY




STATE oF KENTUCKY
ooty oF FATEYTTE

1, the undersigned, s Notary Public in and for the State end County aforesaid, do hereby certify that oo
this 27th day of October, 1992, personally appeared before me Jobn T. Newton, who being by me first duly
swosn declared that he is Chairman and Presideot of KENTUCKY UTILITIES COMPANY, that be signed the
foregoiug Amended and Restated Asticles of Iacorporation of KENTUCKY UTILITIES COMPANY, and that
the statements therein centained are true,

WITNESS my signature this 27th day of October, 1992
7 ) '\/‘ T A e fd m@/w(

MARILYN Ba;
Notary Public, State at Lesge, Kentucky

My commission expires October 27, 1994.
The foregoing instiomeent was

prepated by George S. Brooks I,
One Quality Strzet, Lexington, Kentucky 40507.

& c & A oz
AT 7 o I

GeoroE S. Beooks
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@ ARTICLES OF AMENDMENT B O
¢l

TO
AMENDED AND RESTATED ARTICLES OF INCORPORATION UE

QF ..
KENTUCKY UTILITIES COMPANY . :
(kv

To the Secretary of State of Kentucky and the State Corporation
Commission of Virginia (the “Commission®):

Pursuant to the provisions of Chapter 271B of the
Kentucky Revised Statutes and Title 13.1 of the Code of Virginia,
the undersigned corporation hereby amends its Articles of
"“-.incorporation, and for that purpose, submits the following

statements:
1. The name of the corporation is KENTUCKY UTILITIES
COMPANY .,
2. The board of directors, acting on behalf of the

corporation, duly adopted the following amendment (the
*amendment"}. to its Amended and Restated Articles of
Incorporation (the "Articles") determining the terms of a
series of Preferred Stock in accordance with authority
granted to the board by the Articles. The Amendment adds
new paragraph (12) to Division I of Article FIFTH of ‘Z&533%V
. Articles as follows:

(12)(a) An additiocnal series of the Preferred Stock ,
of the corporation, consisting of 200,000 shares, is
hereby created and established out of the authorized i
and unissued shares of the Preferred Stock, without par
value, of the corporation; said shares, and each share
thereof, shall be designated "6.53% Preferred Stock";
the stated value of each share of said series shall be
- §100 and all of said 200,000 shares of said series are
hereby authorized to be issued by the corporation.

(b) The rate of dividend per annum payable in respect
of each share of said series shall be 6.53% of the
stated value of each such share, and dividends on the
shares of said series at said rate per annum shall be
computed on the basis of a 360-day year consisting of
30-day months, shall be payable on March 1, June 1,
. September 1 and December 1 in each year commencing on
March 1, 1994, and shall be cumulative from and
including the date of issuance.

(c) The shares of said series are not redeemable prior
to December 1, 2003, On and after December 1, 2003 the
shares of said series shall be subject to redemption at
the option of the corporation, in whole at any time or
in part from time to time, upon the notice and in the
manner provided in paragraph (4) of Division I of

. Article FIFTH of the Articles, at the applicable




December
December
December
December
December
December
December
December
December
December

December

redemption price per share set forth below, plus, in
each case, an amcunt equal to accrued and unpaid
dividends to the date of redemption.

Redenption Dates Redemption

{inclusive) Price Per Share

1, 2093 through November 30, 2004 $ 103.265
1, 2004 through November 30, 2005 $ 102.939
1, 2005 through November 30, 2006 $ 102.612
1, 2006 through November. 30, 2007 $ 102.286
i, 2097 through November 30, 2008 $ 101.959
1, 2008 through November 30, 2009 $ 101.633
1, 2009 through November 30, 2010 $ 101.306
1, 2010 througﬁ November 30, 2011 $ 100.980
1, 2011 through November 3¢, 2012 $ 100.653
1, 2012 through November 30, 2013 $ 100.327
1, 2013 and thereafter $100.00

(d) The shares of said series shall be subject to all
the terms, provisions and restrictions set forth in the
Articles with respect to shares of the Preferred Stock
of the Company and, except only as to the rate of
dividend per annum payable in respect of the shares of
said series, the redemption price and the terms and
conditions of redemption epplicable to the shares of
said series, and except as otherwise provided in the
Articles, the shares of said series shall have the same
relative rights and preferences as, shall be of equal
rank with, and shall confer rights equal to those
conferred by, all other shares of the Preferred Stock
of the corporation. 2&ll shares of said series redeemed
and retired pursuant to the provisions of this
paragraph (12), and all shares of said series purchased
or otherwise acquired and retired by the corporation,
shall be cancelled, shall not be reissued as shares of
said series and shall constitute authorized and
unissued shares of the Preferred Stock of the
corporation; and, so long as any shares of said series
are outstanding, the .corporation shall not issue any of
its authorized and unissued shares of Preferred Stock
as additional shares of said series. Each notice of
redemption of shares of said series to be redeemed
pursuant to the provisions of this paragraph (12) shall




state that the redemption shall be of shares of said
series, the date and place of redemption, the
redemption price and the number of shares held by such
holder to be redeemed.

3. The Amendment was adopted on De.ember 13, 1993.

4. The Amendment, and the certificate reliated thereto
issued by the Commission, shall be effective on December 21,

1993

5. The Amendment was duly adopted by the board of
directors of the corporation without shareholder approval
pursuant to Section 271B.6-020 of the Kentucky Revised
Statutes and Section 13.1-639 of the Code of Virginia, and
shareholder action was not reguired.

Dated: December 14, 1993 KENTUCKY UTILITIES COMPANY

Chairman and President

STATE OF KENTUCKY
COUNTY OF FAYETTE SS.

I, the undersigred, a Notary Pubiic in and for the State and County
aforesaid, do hereby certify that on this 14th day of December, 1993,
personalily appeared before me John T. Newton, who being by me first duly
sworn declared that he is Chairman and President of Kentucky Utilities
Company, that he signed the foregoing Amended and Restate Articles of
Incorporation of Kentucky Utilities Company, and that the statements
therein contained are trus.

WITHESS my signature this 14th day of December, 1993.

7 —
e & s T

George'S. Brooks 11
Hotary Public, State at Large, Kentucky
My commission expires January 19, 1997

The foregoing instrument was
prepared by George S. Brooks II,
Cne Quality Street, Lexington, Kentucky 40507

Lsge € ontizr

George S. Brooks II
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Trey Grayson
ARTICLES OF AMENDMENT s%ma,g of State
T0O Received and Filed
ARTICLES OF INCORPORATION 04/08/2004 12:42:02 PM
OF Fee Receipt: $40.00

KENTUCKY UTILITIES COMPANY

Pursuant to the provisions of the Kentucky Revised Statutes and the Virginia
Corporation Act, the following Articles of Amendment to the Articles of Incorporation of
Kentucky Utilities Company, a Kentucky and Virginia corporation (the “Corporation™),
are hereby adopted:

FIRST: The name of the Corporation is Kentucky Utilities Company.

SECOND: The text of the amendment to Article Seventh of the Corporation’s
Articles of Incorporation is as follows:

“SEVENTH: All corporate powers shall be exercised by or under the
authority of, and the business and affairs of the corporation managed
under the direction of, its Board of Directors. The number of directors
shall be fixed by resolution of the Board of Directors from time to time.

The Board of Directors of the corporation, to the extent not prohibited by
law, shall have the power to cause the corporation to repurchase its own
shares and shall have the power to make distributions from time to time to
the corporation’s shareholders.”

THIRD: The above designated amendments do not provide for an
exchange, reclassification or cancellation of issued shares of stock of the
Corparation.

FOURTH: The designated amendments were adopted by the
Corporation’s Board of Directors on July 1, 2002, and submitted for
approval by the Corporation’s sole shareholder entitled to vote. The
Corporation has 31,817,878 outstanding shares of common stock, without



'Q

par value, which are entitled to vote on the amendment. One hundred
percent of the common shares were indisputably represented at a duly
called shareholders’ meeting held on December 16, 2003, with 31,817,878
of the common shares indisputably cast in favor of the amendment, such
vote being sufficient for approval of the amendment.

DATED: February 6, 2004
Kentucky Utilities Company

BY: QW

John R. McCall
Executive Vice President,
General Counsel and
Corporate Secretary

o:\board\corp\corp-doc\ku art amd.doc



ARTICLES OF AMENDMENT
TO
ARTICLES OF INCORPORATION
OF
KENTUCKY UTILITIES COMPANY

Pursuant to the provisions of the Kentucky Revised Statutes and the Virginia
Corporation Act, the following Articles of Amendment to the Articles of Incorporation of
Kentucky Utilities Company, a Kentucky and Virginia corporation (the “Corporation™),
are hereby adopted:

FIRST: The name of the Corporation is Kentucky Utilities Company.

SECOND: The text of the amendment to Article Seventh of the Corporation’s
Articles of Incorporation is as follows:

“SEVENTH: All corporate powers shall be exercised by or under the
authority of, and the business and affairs of the corporation managed
under the direction of, its Board of Directors. The number of directors
shall be fixed by resolution of the Board of Directors from time to time.

The Board of Directors of the corporation, to the extent not prohibited by
law, shall have the power to cause the corporation to repurchase its own
shares and shall have the power to make distributions from time to time to
the corporation’s shareholders.”

THIRD: The above designated amendments do not provide for an
exchange, reclassification or cancellation of issued shares of stock of the
Corporation.

FOURTH: The designated amendments were adopted by the
Corporation’'s Board of Directors on July 1, 2002, and submitted for
approval by the Corporation’s sole shareholder entitied to vote. The
Corporation has 31,817,878 outstanding shares of common stock, without



par value, which are entitled to vote on the amendment. One hundred
percent of the common shares were indisputably represented at a duly
called shareholders’ meeting held on December 16, 2003, with 31,817,878
of the common shares indisputably cast in favor of the amendment, such
vote being sufficient for approval of the amendment.

DATED: February 6, 2004
Kentucky Utilities Company

BY: (/M(

John R. McCall
Executive Vice President,
General Counsel and
Corporate Secretary

o:\board\corp\corp-doc\ku art amd.doc



Application — Exhibit 1
Louisville Gas and Electric Company - Articles of Incorporation
As filed November 6, 1996, as Amended April 8, 2004




Trey Grayson
SECRETARY OF STATE

CERTIFICATE

I, Trey Grayson, Secretary of State for the Commonwealth of Kentucky, do hereby certify that the
foregoing writing has been carefully compared by me with the original thereof, now in my official custody
as Secretary of State and remaining on file in my office, and found to be a true and correct copy of

AMENDED AND RESTATED ARTICLES OF INCORPORATION OF

LOUISVILLE GAS AND ELECTRIC COMPANY FILED NOVEMBER 6, 1996,

ARTICLES OF AMENDMENT FILED APRIL 8, 2004.

IN WITNESS WHEREOF, I have hereunto
set my hand and affixed my offical seal at
Frankfort, Kentucky this 14th day of November,

2005.
Tabox-
[,

Trey Grayson
Secretary of State
Commonwealth of Kentucky

(Printed By: BWeber - Certificate ID: 22597)
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CERTIFICATE

F 003219 6-#

Pursuant to the provisions of KRS 271B.10-070, Louisville Gas and Electric Company, a

Kentucky corporation (the “Company™), files herewith Articles of Amendment and Restated
Articles of Incorporation and hereby certifies that:

FIRST:

|

I

' SECOND:
THIRD:

FOURTH:

NAWLRMHYVLTY LIMALGE CRT

The name of the Company is Louisville Gas and Electric
Cempany.

The Articles of Amendment and Restated Articles of
Incorporation (the “Restatement”™) filed herewith contains
no amendments to the Company’s Articles of Incorporation
which require shareholder approval.

Anicles First through Fourteenth of the Company’s
Articles of Incorporation are restated in their entirety as sct
forth in the Restatement filed herewith, a copy of which is
attached hereto.

The Restatement of the Company’s Articles of
Incorporation was adopted by the Company’s Beard of
Directors as of September 4. 1996.

: ’ Dated: Septermber 4. 1996.

LOUISVILLE GAS AND ELECTRIC COMPANY

o ()BTt

John K. McCall

Title: Executive Vice President, General Counsel

and Corporate Secretary




. ARTICLES OF AMENDMENT AND
® RESTATED ARTICLES OF INCORPORATION
OF
LOUISVILLE GAS AND ELECTRIC COMPANY

Pursuant to the provisions of KRS 271B.10-030 and KRS 271B.10-060, Louisville Gas
and Electric Company. a Kentucky corporation (the “Company”), hereby adopts the following
Articles of Amendment to its Amended and Restated Articles of Incorporation, as amended, and
restates its Articles of Incorperation. as amended:

FIRST: The name of the Company is Louisville Gas and Electric Company.

SECOND: These Articles of Amendment and Restated Articles of Incorporation (th¢
“Restatement™ ) do not contain any amendments to the Company’s
Amended and Restated Articles of Incorporation as amended, requiring
shareholder approval and were adopted by the Company’s Board of
Directors on September 4, 1996.

THIRD: The amendments contained in the Restatement do not provide for an
exchange, reclassification or canceliation of issued shares of stock of the

Company.

FOURTH: The Restatement together with the amendments contained therein,
‘ supersede the original Amended and Restated Articles of Incorporation, as
amended.

5 FIFTH: The Restatement. containing the amendments adopted, shall read in its
entirely as set forth on Exhibit A attached hereto.

Dated: September 4, 1996

LOUISVILLE GAS AND ELECTRIC
COMPANY

by () o A2

John R. McCall
Title: Executive Vice President, General Counsel
; and Corporate Secretary

O\BOARDVCORY DOCETILITY AMD




Exhibit A

ARTICLES OF AMENDMENT AND
RESTATED ARTICLES OF INCORPORATION
OF

LOUISVILLE GAS AND ELECTRIC COMFPANY

“FIRST. The corporate name is
LOUISVILLE GAS AND ELECTRIC CCMPANY.

SECOND. The mailing address; of the principal office of Louisville Gas and Electric
Company ¢herein, the “Company”) is 220 West Main Street, P. O. Box 32010, Louisville,
Jefferson County, Kentucky 40232.

THIRD. The address of the registered office of the Company is 220 West Main
Strest, P. O. Box 32010, Louisville, Kentucky, 40232, and the name of the Company’s registered
zgent at that office is John R. McCall.

FOURTH. The purpose of the Comipany is the transaction of any or ail fawful business
for which corporations may be incorporated under the Business Corporation Law of Kentucky, as
amended.

FIFTH. The Capital stock of the Company shall be divided into (a) one million, seven
hundred twenty thousand (1,720,000) shares of Preferred Stock of the par value of $25 each, (b)
six million, seven hundred fifty thousand (6,750,000) shares of Preferred Stock (without par
value) (the aggregate stated vakse thereof not to exceed $225,000,000), and (c) seventy-five
million {75,000,000) shares of Common Stock without par value. The Preferred Stock and
Preferred Stock (without par value) shall be issued in series having the prefevences, rights,
qualifications and restrictions hereinafter provided for.

PREFERRED STOCK AND PREFERRED STOCK (WITHOUT PAR VALUE)

{1)  In addition to the series of Cumulative Preferred Stock, described in paragraphs
{10) through {13) hereof, the Board of Directors is hereby authorized, subject to and in
accordance with the provisions of paragraphs (1) through (9), inclusive, to cau:+c Preferred Stock
{without par value) to be issued in series, each such series to have such variations in respect
thereof as may be determined by the Board of Directors prior to the issuance thereof.

The shares of the Preferred Stock of different series may vary as to:

(a)  The distinctive serial designations and number of shares of such series;




(b)  The rate of dividends (within such limits as shall be penmitted by law not
exceeding 8% per annum) payable on the shares of the particular series;

{c) The prices (not less than the amount limited by law) and terms upon which
the shares of the particular series may be redeemed; and

(d)  The amount or amounts which shall be paid to the holders of the shares of
particular series in case of voluniary or involuntary dissolution or any distribution of
assets.

The shares of the Preferred Stock (without par value) of different series may vary as to:
(a) The distinctive serial designations and number of shares of such series;
(t)  The stated value thereof;

(c) The rate or rates of dividends (within such limits as shall be permitted by
law) payable on the shares of the particular series, which may be expressed in terms of a
formula or other method by which such rate or rates shall be calculated from time to time,
and the dividend periods, including the date or dates on which dividends are payable,

(d)  The prices (not less than the amount limited by law) and terms (includiig
sinking fund provisions) upon which the shares of the particular series may be redeemed;
and

()  The amount or amounts which shall be paid to the holders of the shares of
the particular series in case of voluntary or involuntary dissolution or any distribution of
assets.

The shares of all series of Preferred Stock and Preferred Stock (without par value) shail in
all other respects be identical, except that the Preferred Stock (without par value) shall
not have the voting rights of the Preferred Stock provided by paragraph 9(A) hereof.

2) The holders of each series of the Preferred Stock and the Preferred Stock (without

par value) at the time outstanding shall be entitled, pari passu, with the holders of every other
series of the Preferred Stock and the Preferred Stock (without par value), to receive, but only
when and as deciared by the Board of Directors, out of funds legally available for the payment of
dividends, cumuiative preferential dividends, at the dividend rate or rates for the particular series
fixed therefor as herein provided, payable on such dates or for such period or periods as may be
specified by the Board of Directors at the time of establishment of such series, to shareholders of
record on the respective dates, not exceeding thirty (30) days preceding such dividend payment
dates, fixed for the purpose by the Board of Directors. No dividends shall be declared on any
series of the Preferred Stock or the Preferred Stock (without par value) in respect of any dividend
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period unless there shall likewise be declared on all shares of all other series of the Preferred
Stock and the Preferred Stock (without par value) at the time outstanding. like proportionate
dividends. ratably. in praportion 1o the respective dividend rates fixed therefor. in respect of the
same dividend period, o the extent that such shares are entitled to receive dividends for such
dividend period. ‘iThe dividends on shares of all series of the Preferred Stock and the Preferred
Stock (without par value) shall be cumulative. In the case of ail shares of each particular series,
the dividends on shares of such series shall be cumulative from the date of issue thereof unless
the Board of Directors at the time of establishing such series specifies that such dividends shall
be cumulative from the first dav of the current dividend period in which shares of such series
shall have been issued. so that unless dividends on all outstanding shares of each series of the
Preferred Stock and the Preferred Stock (without par vaiue). at the dividend rate or rates and
from the dates for accumulation thereof fixed as herein provided shall have been paid for all past
dividend periods. but without interest on cumulative dividends. no dividends shall be paid or
declared and no other distribution shall be made on the Common Stock and no Common Stock
shall be purchased or otherwise acquired for value. The holders of the Preferred Stock and the
Preferred Stock (without par value) of any series shall not be entitled to receive any dividends
thereon other than the dividends referred to in this paragraph (2).

3) The Company. by action of its Board of Directors. may redeem the whole or any
part of any series of the Preferred Stock or the Preferred Stock (without par value), at any time or
from time to time, by paying in cash the redemption price of the shares of the particular series,
fixed therefor as herein provided, together with a sum in the case of each share of each series so
to be redeerned, computed at the dividend rate or rates for the series of which the particular share
is a part. from the date from which dividends on such sharc became cumulative to the date fixed
for such redemption, less the aggregate of the dividends theretofore or on such redemption date
paid thereon. Notice of every such redemption shall be given (i) at such time. in such form and
in such manner as may have been determined and fixed for each series of Preferred Stock and
Preferred Steck (without par value) at the time of estabiishment of such szries or (ii) if such
matters shall not have been so fixed by the Board of Directors, by publication at least once in one
daily rewspaper printed in the English language and of general circulation in Louisville.
Kentucky. the first publication in such newspaper to be at least thirty (30) days prior to the date
fixed for such redemption. and at least thirty (30} days’ previous notice of every such redemption
shall also be mailed to the holders of record of the shares of the Preferred Stock or the Preferred
Stock (without par value) so to be redeemed. at their respective addresses as the same shali
appear on the books of the Company; but no failure ‘0 mail such notice nor any defect therein or
in the mailing thercof shall atfect the validity of the proceedings for the redemption of any shares
of the Preferred Stock or the Preferred Stock (without par value) so to be redeemed. In case of
redemption of part only of any series of the Preferred Stock or the Preferred Stock (without par
value) at the time outstanding, the Board of Directors shall fix and determine the stock to be so
redcemed cither by lot or by redemption pro rata or by designation of particular shares for
redemption or in any other manner the Board of Directors may see fit. The Board of Directors
shall have full power and authority. subject to the limitations and provisions herein contained, to
prescribe the manner in which, and the terms and conditivns upon which, the shares of the
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Preferred Sitock or the Preferred Stock (without par value) shall be redeemed from time to time.

If such notice of redemption shall have been duly given and if on or before the redemption date
specified in such notice all funds necessary for such redemption shall have been set aside by the
Company, separate and apart from its other funds, in trust for the account of the holders of the
shares to be redeemed, so as to be and continue to be avaiiable therefor, then, notwithstanding
that any certificate for such shares so calied for redemption shall not have been surrendered for
cancellation, from and after the date fixed for redemption, the shares represented thereby shall no
longer be deemed outstanding, the right te receive dividends thereon shall ceasc to accrue and ali
rights with respect to such shares so called for redemption shall forthwith on such redemption
datc ccase and terminate, except only the right of the holders thereof to receive out of the funds
so set aside in trust, the amount payable upon redemption thereof, without interest; provided,
however, that the Company may, after giving notice of any such redemption as hereinbefore
provided or after giving to the bank or trust company hereinafier referred to irrevocable
authcerization to give such notice, and at any time prior to the redemption date specified in such
notice, deposit in trust, for the account of the holders of the shares to be redeemed, so as to be
and continue to be available therefor, funds necessary for such redemption with a bank or trust
company in good standing, organized under the laws of the United States of America or of the
Commonwealth of Kentucky or of the State of New York doing business in the City of
Louisville, or in the Borough of Manhattan, the City of New York, and having capital, surplus
and undivided profits aggregating at least $1.000,000, designated in such notice of redemption,
and, upon such deposit in trust. all shares with respect to which such deposit shall have been
made shall no longer be deemed to be outstanding, and all rights with respect to such shares shall
forthwith cease and terminate. except only the right of the holders thereof to receive at any time
from and after the date of such deposit, the amount payable upon the redemption thereof, without
interest.

C)) Before any amount shall be paid to. or any assets distributed among, the holders
of the Common Siock or any other stock ranking junior to the Preferred Stock and the Preferred
Stock {without par value) of each series, upon any liquidation, dissolution or winding up of the
Company. and afier paying or providing for the payment of all creditors of the Company, the
holders of each series of the Preferred Stock and the Preferred Stock (without par value) at the
time outstanding shall be entitled. pari passu, with the holders of every other series of the
Preferred Stock and the Preferred Stock (without par value). to be paid in cash the amount for the
particular series fixed therefor as herein provided. together with a sum in the case of each share
of each series, computed at the dividend rate or rates for the series of which the particular share is
a part, from the date from which dividends on such share became cumulative to the date fixed for
the payment of such distributive amount, less the aggregate of the dividends theretofore or on
such date paid thereon; but no payments on account of such distributive amounts shall be made
to the holders of any series of the Preferred Stock or the Preferred Stock (without par value)
unless there shall likewise be paid at the same time to the holders of each other series of the
Preferred Stock and the Preferred Stock (without par value) at the time outstanding, like
propotticnate distributive amournts, ratably. in proportion to the full distributive amounts to
wihich they are respectively entitled as herein provided. The holders of the Preferred Stock and
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the Preferred Stock (without par value) of any series shall not be entitled to receive any amounts
with respect thereto upon any liguidation. dissolution or winding up of the Company other than
as provided in this paragraph. Neither the consolidation or merger of the Company with any
other corporation or corporations. nor the sale or transfer by the Company of all or any part of its
assets. shall be deemed to be a liquidation. dissolution or winding up of the Company.

(S) Whenever the full dividends on all series of the Preferred Stock and the Preferred
Stock (without par value) at ithe time outstanding for all past dividend periods shall have been
paid or declared and set apart for payment. then such dividends as may be determined by the
Board of Directors may be declared and paid on the Common Stock or any other stock ranking
junior to the Preferred Stock and the Preferred Stock (without par value) of each series, but only
out of funds legally available for the payment of dividands; previded. however, that no dividend
shall be declared or paid and no other distributions shall be made on the Common Stock or on
any such other stock and no shares of the Common Stock or of any such cther stock shall be
purchased or otherwise acquired for value out of capital surplus arising from a reduction in
capital.

(6) In the event of any liquidation, dissolution or winding up of the Company, all
assets and funds of the Company remaining after paying or providing for the payment of all
creditors of the Company and after paying or providing for the payment to the holders of all
series of the Preferred Stock and the Preferred Stock (without par value) of the fuil distributive
amounts to which they are respectively entitled as herein provided, shall be divided among and

. paid to the holders of the Common Stock or any other stock ranking junior to the Preferred Stock

and the Preferred Stock (without par value) of each series, according to their respective rights
and interests.

(7y (A) So long as any shares of the Preferred Stock or the Preferred Stock
(without par value) of any series are outstanding. the Company shall not, without the affirmative
vote or writien consent of the holders of at least two-thirds of the total number of shares of such
Preferred Stock and Preferred Stock (without par value) then outstanding:

Amend, alter. change or repeal any of the express terms of
any series of the Preferred Stock or the Preferred Stock (without
par value) then outstanding in a manner prejudicial to the holders
thereof: provided, however, that if any such amendment, aiteration,
change or repeal shall be prejudicial to the holders of one or more,
but not all, of the series of Preferred Stock or the Preferred Stock
(without par. vaiue) at the time outstanding, only such consent of
the holders of two-thirds of the total number of shares of all series
so affected shall be required.

(B) So long as any shares of the Preferred Stock or the Preferred Stock
(without par value) of any series are outstanding. the Company shall not, without the affirmative
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vote or written consent of the holders of a majority of the total number of shares of such
Preferred Stock and Preferred Stock (without par value) then outstanding:

(a) Create or authorize any class of stock ranking prior to or (other
than a series of the 1,720,000 authorized shares of Preferred Stock or 6,750,000
authorized shares of Preferred Stock (without par value)) ranking on a parity with any
series of the Preferred Stock and the Preferred Stock (without par value) as to dividends
or distributions, or create or authorize any obligation or security conivertible into shares of
stock of any such class; or

{b) Issue. sell or otherwise dispose of any shares of the Preferred Stock
or the Preferred Stock (without par value), or of any class of stock ranking prior to or on a
parity with the Preferred Stock and the Preferved Stock (without par value) of each series
as to dividends or distributions. unless the net income of the Company, determined in
accordance with generally accepted accounting practices, to be availabie for the payment
of dividends on the Preferred Stock, the Preferred Stock (without par value) and any class
of stock ranking prior thereto or on a parity therewith as aforesaid, for a period of twelve
(12) consecutive calendar months within the fifteen (15) calendar months immediately
preceding the issuance, sale or disposition of such stock, is at Jeast equal to twice the
annuzl dividend requireients on the entire amount of all Preferred Stock, all Preferred
Stock (without par value), and of all such other classes of stock ranking prior thereto or
on u parity therewith. as to dividends or distributions to be outstanding immediately after
the issuance. sale of disposition of such additional shares; provided that for purposes of
calculating the anrual dividend requirements applicable to any series of Preferred Stock
(without par vaiue) proposed io be issued which will have dividends determined
according to an adjustable. floating or variable rate. the dividend rate used shali be the
higher of (1) the dividend rate applicable to such series of Preferred Stock {without par
value) on the datc of such calculation or (2) the average dividend rate payable on all
series of Preferred Stock and Preferred Stock (without par value) during the twelve month
period immediately preceding the date of such calculation: provided further that for
purposes of calculating the annual dividend requirements applicable to any series of
Preferred Stock (without par value) outstanding at the date of such proposed issue and
having dividends determined according to an adjustable. floating or variable rate. the
dividend rate used shall be: (1) if such series of Preferred Stock (without par value) has
been outstanding for at least twelve months, the actual amount of dividends paid on
account of such series of Preferred Stock (without par value) for the twelve-month period
immediately preceding the date of such calculation. or (2) if such series of Preferred
Stock (without par value) has been outstanding for less than twelve months. the average
dividend rate payable on such serics of Preferred Stock (without par value) during the
peniod immediately preceding the date of such calculation: or

{c) Merge or consolidate with or into any other corporation or
corporations. unless such merger or consolidation. or the issuance or assumption of all
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. securities. to be issued or assumed in connection with any such merger or consotidation,
shall have been ordered. approved. or permitted by the Securitics and Exchange
Commission under the provisions of the Public Utility Holding Company Act of 1935 or
by any successor commission or regulatory authority of the United States of America
having jurisdiction in the premises; provided that the provisions of this clause (¢) shall
not apply to a purchase or other acquisition by the Company of franchises or assets of
another corporation in any manner which does not involve a merger or conscl:dation.

{(C) So iong as any shares of the Preferred Stock or Preferred Stock (without par
valuc) of any serics are outstanding. the Company shall not without written consent of the
holders of a majority of the total number of shares of such Preferred Stock and Preferred Stock
(without par valuc) then outstanding or, in the alternative and subject to the provisc hereinafter
set forth in this subdivision 7(C). the affirmative vote of the holders of a majority of the total
number of the shares of such Preferred Stock and Preferred Stock (without par value) which are
represented, by the attendance of the holders thereof in person or by proxy, at a meeting duly
called for the purpose:

Issue or assume any unsecured notes. debentures or other sccurities representing
unsecured indebtedness for any purpose other than (1) the refunding of outstanding
unsecured sccurities theretofore issued or assumed by the Company, (2) the financing of
| pollution contro! facilitics (as defined in the Intermal Revenue Code. as amended or as
| hereafier amended. and the regulations and rulings thereunder) through the issuance or
. assumption of unsecured notes. debenturcs or other sccuritics representing unsecured

indebtedness the receipt of interest on which is exempt from federal income tax at the
i time of such issuance or assumption, or (3) the redemption or other retircment of
| outstanding shares of one or more series of the P'referred Stack or Preferred Stock
(without par value) if, immediately after such issuance or assumption, the total principal
amount of all unsecured notes, debentures or other unsecured securities representing
unsecured indcbtedness issued or assumed by the Company and then outstanding
(including unsecured securities then to be issued or assumed but excluding unsecured
securities theretofore consented to by the holders of such Preferred Stock and Preferred
Stock (without par value)) will exceed 20%% of the sum of (i) the total principal amount of
all bonds or other securitics representing sccured indebtedness issued or assumed by the
Company and then to be outstanding. and (i1) the capital and surplus of the Company as
then to be stated on the books of account of the Company.

Provided. however, that if, at any such meeting,. at feast one-third of all shares of
such Preferred Stock and Preferred Stock (wiihout par value) then outstanding shall be
voted against the action then proposed. of the character aforesaid, such action may be
taken only with the atfirmative vote of a majority of all shares of such Preferred Stock
and Preferred Stock (without par value) then outstanding.




If at any meeting of such Preferred Stock and Preferred Stock (without par value)
for the purpose of taking action on matters set forth in this subdivision 7{C). the presence
in person or by proxy of the holders of a majority of such stock shall not have been
obtained and shall not be obtained for a period of thirty days from the date of such
meeting. the presence in person or by proxy of the holders of one-third of such stock then
outstanding shatl be sufficient to constitute a quorum.

(8) No holder of shares of Preferred Stack or Preferred Stock (without par value) shall
be entitied as such as a matter of right to subscribe for or purchase any part of any new or
additional issue of stock. or securitics convertible into stock. of any class whatsoever, whether
now or hcreafter authorized. and whether issued for cash, property, services, by way of
dividends. or otherwise. '

{%) (A} Every holder ot Preferred Stock of any series shail have one vote for each
share of such Preferred Stock held by him. and cvery holder of the Common Stock shall have one
vote for cach share of Common Stock held by him. for the election of Directors and upon all
other matters. except as otherwise provided in this paragraph (9) hereof. At all elections of
directors, any Sharcholder may vote cumulatively. The foregoing shatl not modify or affect the
special votes and consents provided for in paragraph (7) hereof.

(B) If and when dividends shall be in default in an amount equivalent to
dividends for the immediately preceding eighteen months on ail shares of ail series of the
Preferred Stock and the Preferred Stock (without par value) at the time outstanding, and until ail
dividends in default on such Preferred Stock and such Preferred Stock (without par value) shall
have been paid. the helders of all shares of the Preferred Stock and all shares of the Preferred
Stock (without par value). voting separately as one class. shall be entitled to ¢lect the smallest
number of Directors necessary to constitute a majority of the full Board of Directors. and the
holders of the Common Stock. voting separately as a ¢lass, shall be entitled to elect the
remaining Directors of the Company.

(C) If and when all dividends then in default on the Preferred Stock and the
Preferred Stock (without par value) at the time outstanding shall be paid (and such dividends
shall be declared and paid. or declarcd and funds set aside for that purposc out of any funds
legally available therefor as soon as reasonably practicable). the Preferred Stock and the
Preferred Stock {(without par value) shall thereupon be divested of any special right with respect
10 the clection of Directors provided in subparagraph (B) hereof, and the voting power of the
Preferred Stock, the Preferved Stock (without par value) and the Common Stock shall revert to
the status existing before the occurrence of such default; but always subject to the same
provisions for vesting such special rights in the Preferred Stock and the Preferred Stock (without
par value) in case of further like default or defaults in dividends thereon.

(D) In casc of any vacancy in thc Board of Directors occurring among the
Directors clected by the holders of the Preferred Stock and the Preferred Stock (without par
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value), as a class. pursuant to subparagraph (B) hereof, a majority of the remaining Directors
clected by the holders of the Preferred Stock and the Preferred Stock (without par value)
(including. as elected by such holders. any Directors then in officc who were chosen by other
Directors as successor Directors to fill vacancies as provided in this sentence) may elect a
successor to hold office for the unexpired term of the Director whose place shall be vacant. n
case of a vacancy in the Board of Disectors occurring among the Directors elected by she holders
of the Common Stock. as a class, pursuant to subparagraph (B) hereof, a majority of the
remaining Directors elected by the holders of the Common Stock (including, as elected by such
holders. any Directors then in office who were chosen by other directors as successor directors to
fill vacancies as provided in this sentence) may clect a successor to hold office for the unexpired
term of the Director whose place shall be vacant. In all other cases, any vacancy occurring
among the Directors shall be filled by the vote of a majority of the remaining Directors.

(E) At all meetings of sharcholders held for the purpose of electing Directors
during such times as the holders of shares of the Preferred Stock and the Preferred Stock (without
par value) shall have the special right, voting scparately as one class, to elect Directors pursuant
to subparagraph (B) hercof, the presence in person or by proxy of the holders of a majority of the
outstanding shares of the Coramon Stock shall be required to constitute a quorum of such class
for the clection of directors. and the presence in person or by proxy of the holders of Preferred
Stock and Preferred Stock (without par value) entitled to cast a majority of all the votes to which
the holders of the Preferred Stock and the Preferred Stock (without par value) are entitled, shall
be required to constitute a guoruin of such class for the election of Directors; provided. however,
that the absence of a quorum (according to votes, as aforesaid) of the holders of stock of any such
class shall not prevent the election at any such meeting or adjournment thereof of Dircctors by
the other such class if such quorum of the holders of stock of such other class is present in person
or by proxy at such meeting: and provided further that in the absence of such quorum of the
holders of stock of any such class. 2 majority (according to votes, as aforesaid) of those holders
of the stock of such class who are present in person or by proxy shall have power to adjourn the
slection of the directors to be clected by such class from time to time without notice other than
announcement at the meeting until the holders of the requisite number of shares of such class
shall be present in person or by proxy.

(F)  Exccpt when some mandatory provision of law shall be controlling and
except as otherwise provided in paragraph (7) hereof whenever shares of two or more series of
the Preferred Stock or of the Preferred Stock (without par value) are outstanding, no particular
series shall be entitled to vote as a separate series on any matier and all shares of the Preferred
Stock and the Preferred Stock (without par value) shall be deemed to constitute but one class for
any purpose for which a vote of the sharcholders of the Company by classes may now or
hereafter be required.




. 5% CUMULATIVE PREFERRED STOCK, $25 PAR VALUE
(10) The Company has classified $21,519,300 par value of the Preferred Stock as a
series of such Preferred Stock designated as "5% Cumulative Preferred Stock, $25 Par Value,"

consisting of 860.772 shares of the par value of $25 per share.

(11)  The preferences. rights, qualifications and restrictions of the shares of the "5%
Cumulative Preferred Steck, $23 Par Value," shall be as follows:

{a} The annual dividend rate for such series shall be 5% per annum,;

(b) The redemption price for such series shall be $28.00 per share; and

(<) The preferential amounts to which the holders of shares of such series
shall be entitled upon any liquidation. dissolution or winding up of the Company. in
addition to dividends accurnulated but unpaid thereon, shall be:

$27.25 per share, in the event of any voluntary liquidation, dissolution or winding

up of the Company. except that if such voluntary liquidation, dissolution or winding up of

the Company shall have been approved by the vate in favor thereof given at a meeting

calied for that purpose or by the written consent of the holders of a majority of the total

shares of the 5% Cumulative Preferrcd Stock, $25 Par Value then outstanding, the

. amoumnt so payable on such voluntary liquidation, dissolution, or winding up shall be $25
per share: or

$25 per share. in the event of any involuntary liquidation, dissolution or winding
up of the Company.

COMMON STGCK
{Without par value)

The Board of Directors is hereby authorized to cause shares of Common Stock, without
par value, to be issued from time to time for such consideration as may be fixed from time to
time by the Board of Directors, or by way of stock split pro rata to the holders of the Common
Stock. The Board of Directors may also determine the proportion of the proceeds received from
the sale eof such stock which shall be credited upon the books of the Company to Capital or
Capizal Surplus.

Each share of the Common Stock shall be equal in all respects to every other share of the
Common Stock.

No holder of shares of Common Stock shall be entitled as such as a matter of right to
subscribe for or purchase any part of any new or additional issue of stock, or sccurities

i0




. convertible into siock. of any class whatsoever, whether now or hereafter authorized, and
whether issued for cash, property, services, or otherwise.

SIXTH. The duration of the Company shall be perpetual.

SEVENTH. The private property of the shareholders of the Company shall not be
svbject to the payment of corporate debts.

EIGHTH. A. CERTAIN DEFINITIONS. For purposes of this Article Eighth:
{1 "Affiliate,” including the term "affiliated person," means a person who

directly, or indirectly through one (1) or more intermediaries, controls, or is controlled by, or is
under common contro} with, a specified person.

(2)  "Associate,” when used to indicate a relationship with any person,
means:

(a) Any corporation or organization {other than the Company or a
i Subsidiary), of which such person is an officer, director or partner or is, directly
or indirectly, the Beneficial Owner of ten percent (10%) or more of any class of
Equity Securities;

‘ (b)  Any trust or other estate in which such person has a substantial
beneficial interest or as to which such person serves as trustee or in a similar
fiduciary capacity; and

(c) Any relative or spouse of such person, or any relative of such
spouse, any one (1) of whom has the same home as such person or is a director or
officer of the corporation or any of its Affiliates.

3 "Beneficial Owner," when used with respect to any Voting Stock, means a
person:

(a) Who. individually or with any of its Affiliates or Associates,
beneficially owns Voting Stock, directly or indirectly; or

(b) Who, individually or with any of its Affiliates or Associates, has:

i i The nght to acquire Voting Stock, whether such right is
| exercisable immediately or only after the passage of time and whether or
I

not such right is exercisable only after specified conditions are met,
pursuant to any agreement, arrangement, or understanding or upen the
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. exercise of conversion rights, exchange rights, warrants or options, or
otherwisc:

2 The night 10 vote Vating Siock pursuan: to any agreement,
arrangement, or understanding: or

3. Any agreement, arrangement, or understanding for the
purpose of acquiring. holding. voting or disposing of Voting Stock with
any other person who beneficially owns, or whose Affiliates or Associates
beneficially own. directly or indirectly, such shares of Voting Stock.

4) "Business Combination” means:

’ (a) Any merger or consolidation of the Company or any Subsidiary
with any Interested Sharcholder. or any other corporation, whether ot not itself an
Interested Shareholder, which is, or atier the merger or consolidation would be, an
Afliliate of an Interested Shareholder who was an Interested Shareholder prior to
the transaction;

(b) Any sale, lzase, transfer, or other disposition, other than in the
ordinary course of business. in one (1) transaction or a series of transactions in
any twelve-month period. to any Interested Shareholder or any Affiliate of any
‘ Interested Sharcholder, other thar th: Company or any Subsidiary, of any assets
of the Company or any Subsidiary hazving, measured at the time the transaction or
transactions arc approved by the Board of Directors of the Company, an aggregate |
book value as of the end of the Company’s most recently ended fiscal quarter of
five percent (5%) or more of the total Market Value of the outstanding stock of
the Company or of its net worth as of the end of its most recently ended fiscal :
quatter;

(c) The issuance or transfer by the Company, or any Subsidiary, in one
transaction or a series of transactions in any twelve-month peried, of any Equity
Securities of the Company or any Subsidiary which have an aggregate Market
Value of five percent (5%} or more of the total Market Value of the outstanding
: stock of the Company, determined as of the end of the Company’s most recently

: ended fiscal quarter prior to the first such issuance or transfer, 10 any Interested
Sharcholder or any Affiliate of any I[nterested Shareholder, other than the
Company or any of its Subsidiaries, except pursuant to the exercise of warrants or
rights to purchase securities offered pro rata to atl hoiders of the Company’s
Voting Stock or any other method affording subsiantially proportionate treatment
te the holders of Voting Stock:
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(d) The adoption of any plan or proposal for the liquidation or
dissolution of the Company in which any thing other than cash will be received by
an Interested Shareholder or any Affiliate of any Interested Shareholder; or

(e)  Any reclassification of securities, including any reverse stock split;
or recapitalization of the Company; or any merger or consolidation of the
Company with any of its Subsidiaries; or any other transaction which has the
effect. directly or indirectly, in one transaction or a series of transactions, of
increasing by five percent (5%) or more the proportionate amount of the
outstanding shares of any class of Equity Securities of the Company or any
Subsidiary which is directly or indirectly beneficially owned by any Interested
Shareholder or any Affiliate of any Interested Shareholder.

(5) "Common Stock" means any stock of the Company other than preferred or
preference stock of the Company.

{6) "Continuing Director” means any member of the Company’s Board of
Directors who is not an Interested Shareholder or an Affiliate or Associate of an
Interested Shareholder or any of its Affiliates, other than the Company or any of its
Subsidiaries. and who was a director of the Company prior to the time the Intcrested
Sharcholder became an Interested Shareholder, and any successor to such Continuing
Director who is not an interested Shareholder or an Affiliate or Associate of an Iuterested
Shareholder or any of its Affiliates. other than the Company or any of its Subsidiaries,
and was recommended or elected by a majority of the Continuing Directors at a meeting
at which a quorum consisting of a majority of the Continuing Diiectors is present.

(7 "Control,” including the terms "controlling," "controlled by" and "under
common control with," means the possession, directly or indirectly, of the power to direct
or cause the direction of the management and policies of a person, whether through the
ownership of voting securities, by contract, or otherwise. and the beneficial ownership of
ten percent (10%) or more of the votes entitled to be cast by a corporation’s Voting Stock
creates a presumption of control.

8) "Equity Secunity" means:

(a) Any stock or similar security, certificate of interest, or participation
in any profit-sharing agreement, voting trust certificate, or certificate of deposit
for the foregoing;

(b) Any security convertible, with or without consideration, into an
Equity Security. or any warrant or othet security carrying any right to subscribe to
or purchase an Equity Security: or
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‘ {c) Any put, call. straddle. or other option. right or privilege of
acquiring an Equity Security from or selling an Equ:t) Security to another without
being bound to do so.

9 “Interested Sharcholder” means any person, other than the Company or
any of its Subsidiaries. who:

(a) Is the Beneficial Owner, directly or indirectly, of ten percent (10%)
or more of the voting power of the outstanding Voting Stock of the Company; or
is an Affiliate of the Company and at any time within the two-year period
immediately prior 1o the date in question was the Beneficial Owrer, directly or
indirectly, of ten percent (10%) or more of the voting power of the then
outstanding Voting Stock of the Company.

(b)  For the purpose of determining whether a person is an Interested
Sharcholder. the number of shares of Veting Stock deemed to be outstanding shall
include shares deemed owned by the person through application of Subsection (3)
of this Paragraph A of Article Eightk but shall not include any other shares of
Voting Stock which may be issuable pursuant to any agreement, arrangement, or
understanding, or upon exercise of conversion rights, warrants or options or
otherwise.

‘ (10) "Market Value" means:

(a) In the case of stock, the highest closing sale price during the thirty-
day period immediately preceding the date in question of a share of such stock on
the composite tape for New York Stock Exchange listed stocks, or, if such stock
is not quoted on the composite tape, on the New York Stock Exchange, or if such
stock is not listed on New York Stock Exchange. or if such stock is not listed on
such exchange. on the principal United States securities exchange, registered
under the Securities Exchange Act of 1934 on which such stock is listed, or, if
such stock is not listed on any such exchange, the highest closing bid quotation
with respect to a share of such stock during the thirty-day period preceding the
date in question on the National Association of Securities Dealers, Inc.,
Automated Quotations System or any system then in use, or if no such quotations
are available, the fair market value on the date in question of a share of such stock
as determined by a majonity of the Continuing Directors at a meeting of the Board
of Directors at which a quorum consisting of at least a majority of the Continuing
Directors is present; and

(b) In the case of property other than cash or stock, the fair market
value of such property on the date in question as determined by a majority of the
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Continuing Directors at a meeting of the Board of Directors at which a quorum
consisting of at least & majority of the Continuing Directors is present.

(11) "Subsidiary” means any corporation of which Voting Stock having a
majority of the votes entitled to be cast is owned, directly or indirectly, by the Company.

(12) "Voting Stock" means shares of capital stock of a corporation entiiled to
vote generally in the election of its directors.

B. MINIMUM SHARE VOTE REQUIREMENTS FOR APPROVAL
OF BUSINESS COMBINATIONS.

(1) In addition te any vote otherwise required bv law or these Articles of
Incorporation. 2 Business Combination shall be recommmended by the Board of Directors
of the Company and approved by the affirmative vote of at least:

(a) Eighty percent {80%) of the votes entitled to be cast by outstanding
shares of Voting Stock of the Company, voting together as a single voting group;
and

(b) Two-thirds of the votes entitled to be cast by holders of Voting
Stock other than Voting Stock beneficially owned by the Interested Shareholder
who is, or whose Affiiiate is, a party to the Business Combination or by an
Affiliate or Associate of such Interested Shareholder, voting together as a single
voting group.

(2) Unless a Business Combination is exempted from the operation of this
Paragraph B in accordance with Paragraph C of this Article Eighth, the failure to comply
with the veting requirements of Subsection (1) of this Paragraph B shall render such
Business Combination void.

C. EXEMPTIONS FROM MINIMUM SHARE VOTE
REQUIREMENTS.

(N For purposes of Section (2) of this Paragraph C:

(a) "Announcement Date” means the first general public
announcement of the proposal or intention to make a proposal of the Business
Combination or its first communication generally to sharcholders of the
Company, whichever is carlier:

(b) "Determination Date” means the date on which an Interested
Sharcholder first became an Interested Sharcholder; and
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{©) "Valuation Date” means

1. For a Business Combination voted upon by shareholders,
the latter of the day prior to the date of the shareholders™ vote or the date
twenty (20) days prior the consummation of the Business Combination;
and

2. For a Business Combination not voted upon by
shareholders. the date of the consummation of the Business Combination.

(2) The vote required by Section B of this Article Eighth does not apply to a
Business Combination if each of the following conditions is met:

(@  The aggregate amount of the cash and the Market Value as of the
Valuation Date of consideration other than cash to be received per share by
holders of Common Stock in such Business Combination is at least equal to the
highest of the following:

1. The highest per share price (including any brokerage
commissions, transfer taxes and soliciting dealers’ fees) paid by the
interested Siiareholder for any shares of Common Stock of the same class
or serics acquired by it:

a. Within the two-year period immediately prior to the
Announcement Date of the proposal of the Business Combination;
or

b. In the transaction in which it became an Interested

Shareholder, whichever is higher; or

2. The Market Value per share of Common Stock of the same
class or series on the Announcement Date or on the Determination Date,
whichever is higher; or
3. The price per share equal to the Market Value per share of
Common Stock of the same class or series determined pursuant to clause 2
of this Subsection (a), multiplied by the fraction of:

a. The highest per share price, including any brokerage

coi:i-nissions, transfer taxes and soliciting dealers’ fees, paid by the
Interested Shareholder for any shares of Common Stock of the
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same class or series acquired by it within the two-year period
immediately prior to the Announcement Date, over

b. The Market Value per share of Common Stock of
the same class or series on the first day in such two-year period on
which the Interested Shareholder acquired any shares of Common
Stock.

(b)  The aggregaie amount of the cash and the Market Value as of the
Valuation Date of consideration other than cash to be received per share by
kolders of shares of any class or series of outstanding stock other than Common
Stock is at least equal to the highest of the foliowing, whether or not the Interested
Shareholder has previously acquired any shares of a particular class or series of
stock:

1. The highest per share price. including any brokerage
cominissions. transfer taxes and soliciting dealers’ fees, paid by the
Interested Sharcholder for any shares of such class of stock acquired by it:

a Within the two-year period immediately prior to the
Announcement Date of the proposal of the Business Comubination;
or

b. In the transaction in which it became an Interested

Shareholder. whichever is higher; or

2. The highest preferential amount per share to which the
holders of shares of such class of stock are entitled in the event of any
voluntary or involuntary liquidation, dissolution or winding up of the
Company; or

3. The Market Value per share of such class of stock on the
Announcement Date or on the Determination Date. whichever is higher; or

4. The price per share equal to the Market Vzlue per share of
such class of stock determined pursuant to clause 3 of this Subsection (b),
multiplied by the fraction of:

a. The highest per share price, including any brokerage
commissions, transfer taxes and soliciting dealers’ fees, paid by the
Interested Shareholder for any shares of any class of Voting Stock
acquired by it within the two-year period immediately prior to the
Announcement Date, over
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b. The Market Value per share of the same class of
Voting Stock on the first day in such two-year period on which the
interested Shareholder acquired any shares of the same «lass of
Voting Stock.

(<) In making any price calculation under Section (2) of this Paragraph
C. appropriate adjustments shall be made to reflect any reclassification, including
any reverse stock split; recapitalization; reorganization; or any similar transaction
which has the effect of reducing the number of outstanding shares of the stock.
The consideration to be received by holders of any class or series of outstanding
stoch is to be in cash or in the same form as the Interested Sharcholder has
previously paid for shares of the same class or series of stock. If the Interested
Shareholder has paid for shares of any class of stock with varying forms of
consideration, the form of consideration for such class of stock shall be either cash
or the form used to acquire the largest number of shares of such class or series of
stock previously acquired by it.

(d) 1. After the Interested Shareholder has become an Interested
Sharcholder and prior 10 the consummation of such Business Combination:

a There shall have been no failure to declare
and pay at the regular date therefor any full periodic
dividends, whether or not cumulative, on any outstanding
preferred stock of the Company;

b. There shall have been no reduction in the
annual rate of dividends paid on any class or series of stock
of the Company that is not preferred stock, except as
necessary to reflect any subdivision of the stock: and an
increase in such annual rate of dividends as necessary to
reflect any reclassification. including any reverse stock
split; recapitalization; reorganization; or any similar
transaction which has the effect of reducing the number of
outstanding shares of the stock; and

c. The Interested Shareholder shall not become
the Beneficial Owner of any additional shares of stock of
the Company except as part of the transaction which
resuited in such Interested Shareholder becoming an
Interested Shareholder or by virtue of proportionate stock
splits or stock dividends.
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2. The provisions of subclauses a and b of clause 1 do
not apply if no Interested Sharcholder or an Affiliate or Associate
of the Interested Sharcholder voted as a director of the Company in
a manner inconsistent with such subclauses and the Interested
Shareholder. within ten (10) days after any act or failure to act
inconsistent with such subclauses. notifies the Board of Directors
of the Company in writing that the Interested Sharcholder
disapproves thercof and requests in good faith that the Board of
Directors rectify such act or failure to act.

{e) After the Interested Shareholder has become an Interested
Sharcholder. the Interested Shareholder may nnt have received the benefit,
directly or indirectly. except proportionately as a shareholder. of any
loans. advances, guarantces, pledges or other financial assistance provided
by the Company or any Subsidiary, wheiher in anticipation of or in
coanection with such Business Combination or otherwise.

(3) (a) The vote required by Section B of this Article Eighth does
not apply to any Business Combination that is approved by a2 majority of
Continuing Directors at a meeting of the Board of Directors at which a guorum
consisting of at least a majority of the Continuing Directors is present.

(b) Unless by its terms a resolution adopted under the
foregoing subsection (a) of this Section (3) is made irrevocable. it may be
altered or repealed by the Board of Dircctors, but this shall not affect any
Business Combinations that have been consummated, or are the subject of
an existing agreement entered into. prior to the alteration or repeal.

D. Powers of the Board of Directors. A majority of the Continuing Directors of the
Company shall have the power and duty to determine, on the basis of information known to them
afier reasonable inquiry. all facts necessary to determine compliance with this Article Eighth,
including without limitation. (a) whether a person is an Interested Shareholder. (b) the number of
shares of Voting Stock beneficially owned by any person. (c) whether a person is an Affiliate or
Associate of another. (d) whether the assats which are the subject of any Business Combination
have, or the consideration to be received for the issuance or transfer of sccurities by the Company
or any Subsidiary in any Business Combination has. an aggregate book value or Market Value of
five percent (5%) or more of the total Market Value of the outstanding stock of the Company or
of its net worth, and (e) whether the requirements of Paragraph C of this Article Eighth have
been met.

E. No Effect on Fiduciary Obligations of Interested Shareholders. Nothing
contained in this Article Eighth shail be construed to relieve any Interested Shareholder from any
fiductary obligation imposed by law.
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F. Amendment or Repeal. Notwithstanding any cother provisions of this Article
Eighth or of any other Article hereof, or of the By-Laws of the Company (and notwithstanding
the fact that a lesser percentage may be specified from time to time by law, this Article Eighth,
any other Article hercof. or the By-Laws of the Company), the provisions of this Article Eighth
may not be altered. amended or repealed in any respect, nor may any provision inconsistent
therewith be adopted, unless such alteration, amendment, repeal or adoption is approved by the
affirmative vote of the holders of at least: (i) 80% of the combined voting power of the then
outstanding Voting Stock of the Company, voting together as a single class and (ii) 66-2/3% of
the combined voting power of the then outstanding Voting Stock (which is not beneficiaily
owned by any Interested Shareholder), voting together as a single class.

NINTH. A. Number, Election and Terms of Directors. The business of the
Company shall be managed by a Board of Directors. The number of directors of the Company
shall be fixed froin time to ime by or pursuant to the By-Laws of the Company. Except as
otherwise provided in or fixed by or pursuant to the provisions of Article Fifth hereof relating to
the rights of the holders of any class or series of stock having a preference over the Common
Stock as to dividends or upon liquidation to elect directors under specified circumstances, the
directors shall be classified. with respect to the time for which they severally hold office, into
three classes, as nearly equal in number as possible, as shall be provided in the manner specified
in the By-Laws of the Company, one class to be originally elected for a term expiring at the
annual meeting of shareholders to be held in 1988, another class to be originally elected for a
term expiring at the annual meeting of shareholders to be held in 1989, and another class to be
originally elected for a term expiring at the annuai meeting of shareholders to be held in 1990,
with each member of each class to hold office until his successor is elected and qualified. At
each annuai meeting of sharcholders of the Company and except as otherwise provided in or
fixed by or pursuant to the provisions of Article Fifth hereof relating to the rights of the holders
of any class or series of stock having a preference over the Commen Stock as to dividends or
upon liquidation to elect directors under specified circumstances, the successors of the class of
directors whose term expires at that meeting shall be elected to hold office for a term expiring at
the annual meeting of shareholders held in the third year following the year of their election.

B. Shareholder Nomination of Director Candidates and Introduction of Business.
Advance notice of sharcholder nominations for the election of directors, and advance notice of
business t¢ be brought by shareholders before an annual meeting of shareholders, shall be given
in the manner provided in the By-Laws of the Company.

C. Newly Created Directorships and Vacancies. Except as otherwise provided in or
fixed by or pursuant to the provisions of Article Fifth hereof relating to the rights of the holders
of any class or series of stock having a preference over the Common Stock as to dividends or
upon liquidation to elect directors under specified circumstances: (i) newly created directorships
resulting from any increase in the number of directors and any vacancies on the Board of
Directors resulting from death, resignation. disqualification, removal or other cause shall be
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filled by the affinnative vote of a majority of the remaining directors then in office. even though
less than a quorum of the Board of Directors; (it) any director elected in accordance with the
preceding clause (1) shall hold office for the remainder of the full term of the class of directors in
which the new directorship was created or the vacancy occurred and untii such director’s
successor shali have been elected and qualified; and (iii) no decrease in the number of directors
constituting the Board of Directors shall shorten the term of any incumbent director.

D. Removal. Except as otherwise provided in or fixed by or pursuant to the
provisions of Article Fifth hereof relating to the rights of the holders of any class or series of
stock having a preference over the Commeon Stock as to dividends or upon liquidation o elect
directors under speciiied circumstances. any director may be removed from office, with or
without cause. only by the affirmative vote of the holders of at least 80% of the combined voting
power of the then outstanding shares of the Company’s stock entitled to vote generally, voting
together as a single class. Notwithstanding the foregoing provisions of this Paragraph D, if at
any time any shareholders of the Company have cumulative voting rights with respect to the
election of directors and less than the entire Board of Directors is to be removed, no director may
be removed from office if the votes cast against his removal would be sufficient to elect him as a
director if then cumulatively voted at an election of the class of directors of which he is a part.
Whenever in this Article Ninth or in Article Tenth hereof or in Article Eleventh hereof, the
phrase, “the then outstanding shares of the Company’s stock entitled to vote generally” is used,
such phrase shall mean each then cutstanding share of any class or series of the Company’s stock
that is entitled to vote generally in the election of the Company s directors.

E. Amendment or Repeal. Notwithstanding any other provisions of this Article
Ninth or of any other Article hereof or of the By-laws of the Company (and notwithstanding the
fact that a lesser percentage may be specified from time to time by law, this Article Ninth, any
other Article herecf, or the By-Laws of the Company), the provisions of this Article Ninth may
not be altered, amended or repealed in any respect. nor may any provision inconsistent therewith
be adopted, unless such alteration. amendment. repeai or adoption is approved by the affirmative
vote of at least 80% of the combined voting power of the then outstanding shares of the
Company’s stock entitled to vote generally, voting together as a single class.

TENTH. Any action required or permitted to be taken by the shareholders of the
Company at a2 meeting of such holders may be taken without such a meeting only if a consent in
writing setting forth the action so taken shall be signed by all of the shareholders entitled to vote
with respect to the subject matter thercof. Except as otherwise mandated by Kentucky law and
except as otherwise provided in or fixed by or pursuant to the provisions of Article Fifth hereof
relating to the rights of the holders of any class or series of stock having a preference over the
Common Stock as to dividends or upon liquidation to elect directors under specified
circumstances, special meetings of shareholders of the Company may be called only by the
Board of Directors pursuant (0 a resolution approved by a majority of the entire Board of
Directors or by the President of the Company. Notwithstanding any other provisions of this
Article Tenth or of any other Article hereof or of the By-Laws of the Company (and
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notwithstanding the fact that a lesser percentage may be specified from time to time by law, this
Anticle Tenth, any other Article hereof, or the By-Laws of the Company), the provisions of this
Article Tenth may not be altered, amended or repealed in any respect, nor may any provision
inconsistent therewith be adopted, unless such alteration, amendment, repeal or adoption is
approved by the affirmative vote of the holders of at least 80% of the combined voting power of
the then outstanding shares of the Company’s stock entitled to vote generally, voting together as
a single class.

ELEVENTH. The Board of Directors shall have power {0 adopt, amend and repeal the
By-Laws of the Company to the maximum extent permitted from time to time by Kentucky law;
provided, however. that any By-Laws adopted by the Board of Direciors under the powers
conferred hereby may be amended or repealed by the Board of Directors or by the holders of at
least a majority of the combined voting power of the then outstanding shares of the Company’s
stock entitled to vote generally, voting together as a single class, except that, and notwithstanding
any other provisions of this Article Eleventh or of any other Article hereof or of the By-Laws of
the Company (and notwithstanding the fact that a lesser percentage may be specified from time
to time by law. this Ariicle Eleventh, any other Article hereof or the By-Laws of the Company),
no provision of Section 2, Section 4 or Section 5 of Article 1 of the By-Laws or of Section | of
Article IJ of the By-Laws or of Section 2 of Article I'V of the By-Laws or of Article IX of the By-
Laws may be altered. amended or repealed in any respect, nor may any provision inconsistent
therewith be adopted, unless such alteration, amendment, repeal or adoption is approved by the
aftfirmative vote of the holders of at least 80% of the combined voti::: power of the then
outstanding shares of the Company’s stock entitled to vote generally. voting together as a single
class. Notwithstanding any other provisions of this Article Eleventh or of any other Article
hereof or of the By-Laws of the Company (and notwithstanding the fact that a lesser percentage
may be specified from time to time by law, this Article Eleventh, any other Article hereof or the
By-Laws of the Company). the provisions of this Articie Eleventh may not be altered, amended
or repealed in any respect. nor may any provision inconsistent therewith be adopted, unless such
alteration. amendment, repeal or adoption is approved by the affirmative vote of the holders of at
least 80% of the combined voting power of the then outstanding shares of the Company’s stock
entitled to vote generally. voting together as a single class.

TWELFTH. A director of the Company shall not be personally liable to the Company
or its sharcholders for monetary damages for breach of his duties as a director, except for liability
() for any transaction in which the director’s personal financial interest is in conflict with the
financial interests of the Company or its shareholders. (ii) for acts or omissions not in good faith
or which involve intentional misconduct or are known to the director to be a violation of law,
(iil) under Kentucky Revised Statutes 271 B.8-330. or (iv) for any transaction from which the
director derived any improper personal benefit. 1f the Kentucky Busines Corporation Act is
amended after approval by the sharchelders of this Article to authorize corporate action further
eliminating or limiting the personal tiability of directors, then the liability of a director of the
Company shall be eliminated or limited to the fullest extent permitted by the Kentucky Business
Corporation Act. 2s 50 amended.
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Any tepeal or modification of the foregoing paragraph by the shareholders of the
Company shall not adversely affect any right or protection of a director of the Company existing
at the time of such repeal or modification.

THIRTEENTH. A. RIGHT TO INDEMNIFICATION. Each person who was or is a
director of the Company and who was or is made a party or is threatened to be made a party to or
is otherwise involved (including, without limitation, as a witness) in any action, suit or
proceeding, whether civil, criminal, administrative or investigative (hereinafter a “proceeding"),
by reason of the fact that he or she is or was a director or officer of the Company or is or was
serving at the request of the Company as a director, officer, partner, trustee, employee or agent of
another corporation or of a partnership, joint venture, trust or other enterprise, including service
with respect to an employee benefit plan (hereinafter an "Indemnified Director"), whether the
basis of such proceeding is alleged action in an official capacity as a director or officer or in any
other capacity while serving as a director or officer. shall be indemnified and held harmless by
the Company to the fullest extent permitted by the Kentucky Business Corporation Act, as the
same exists or may hereafter be amended (but, in the case of any such amendment, only to the
extent that such amendment permits the Company to provide broader indemnification rights than
such law permitted the Company to provide prior to such amendment), against all liability, all
reasonable expense and all loss (including, without limitation, judgments, fines, reasonable
attomneys” fees, ERISA excise taxes or penalties and amounts paid in settlement) incurred or
suffered by such Indemnified Director in connection therewith and such indemnification shall
continue as to an Indemnified Director who has ceased to be a director and shall inure to the
benefit of the Indemnified Director’s heirs, executors and administrators. Each person who was
or is an officer of the Company and not a director of the Company and who was or is made a
party or is threatened to be made a party to or is otherwise involved (including. without
limitation, as a witness) in any proceeding, by reason of the fact that he or she is or was an
officer of the Company or is or was serving at the request of the Company as a director, officer,
partiner, trustee, employee or agent of another corporation or of a partnership. joint venture, trust
or other enterprise. including service with respect to an employee benefit plan (hereinafter an
"Indemnified Officer"). whether the basis of such proceeding is alleged action in an official
capacity as an officer or in any other capacity while serving as an officer, shall be indemnified
and held harmless by the Company against all liability, all reasonable expense and all loss
(including, without limitation, judgments, fines. reasonable attorneys’ fees, ERISA excise taxe
or penalties and amounts paid in seftiement) incurred or suffered by such Indemnified Officer to
the same extent and under the same conditions that the Company must indemnify an Indemnified
Director pursuant to the immediately preceding sentence and to such further extent as is not
contrary to public policy and such indemnification shall continue as to an Indemnified Officer
who has ceased to be an officer and shall inure the benefit of the Indemnified Officer’s heirs,
executors and administrators. Notwithstanding the foregoing and except as provided in
Paragraph B of this Article Thirteenth with respect to proceedings to enforce rights to
indemnification. the Company shall indemnify an Indemnified Director or Indemnified Officer in
connection with a proceeding (or part thercof) initiated by such Indemnified Director or
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Indemnified Officer only if such proceeding (or part thereof) was authorized by the Board of
Directors of the Company. As hereinafier used in this Article Thirteenth, the term “indemnitee®
means any Indemnified Director or Indemnified Officer. Any person whio is or was a director or
officer of a subsidiary of the Company shall be deemed to be serving in such capacity at the
request of the Company for purposes of this Article Thirteenth. The right to indemnification
conferred in this Article shall include the right to be paid by the Company the expenses incurred
in defending any such proceeding in advance of its final disposition (hereinafter an
"advancement of expenses"); provided, however, that, if the Kentucky Business Corporation Act
requires, an advancement of expenses incurred by an indemnitee who at the time of receiving
such advance is a director of the Company shall be made only upon: (i) delivery to the Company
of an undertaking (hereinafter an "undertaking"), by or on behalf of such indemnitee, to repay all
amounts so advanced if it shall ultimately be determined by final judicial decision from which
there is no further right to appeal (hereinafter, a "final adjudication") that such indemnitee is not
entitled to be indemnified for such expenses under this Article or otherwise: (ii) delivery to the
Company of a written affirmation of the indemnitee’s good faith belief that he or she has met the
~tandard of conduct that makes indemnification by the Company permissible under the Kentucky
Elusiness Corporation Act; and (iii) a determination that the facts then known to those making the
determization would not preclude indemnification under the Kentucky Business Corporation
Act. The right to indemnification and advancement of expenses conferred in this Paragraph A
shall be a contract right.

B. RIGHT OF INDEMNITEE TO BRING SUIT. If a claim under Paragraph A of
this Article Thirteenth is not paid in full by the Company within sixty days after a written claim
has becn received by the Company (except in the case of a claim for an advancement of
expenses, in which case the applicable period shall be twenty days), the indemnitee may at any
time thereafter bring suit against the Company to recover the unpaid amount of the claim. If
successful in whole or in part in any such suit or in a suit brought by the Company to recover an
advancenient of expenses pursuant to the terms of an undertaking, the indemnitee also shall be
entitled to be paid the expense of prosecuting or defending such suit. In (i) any suit brought by
the indemnitee to enforce a right to indemnification hereunder (other than a suit to enforce a
right to an advancement of expenses brought by an indemnitee who will not be a director of the
Company at the time such advance is made) it shall be a defense that, and in (ii) any suit by the
Company to recover an advancement of expenses pursuant to the terms of an undertaking the
Company shall be entitled to recover such expenses upon a final adjudication that, the
indemnitee has not met the standard that makes it permissible hereunder or under the Kentucky
Business Corporation Act (the "applicable standard") for the Company to indemnify the
indemnitee for the amount claimed. Neither the failure of the Company (including its Board of
Directors, a committee of the Board of Directors, independent legal counsel or its shareholders)
to have made a determination prior to the commencement of such suit that indemnification of the
indemnitee is proper in the circumstances because the indemnitee has met the applicable
standard, nor an actual determination by the Company (including its Board of Directors, a
committee of the Board of Directors, independent legal counsel or its shareholders) that the
indemnitee has not met the applicable standard shall create a presumption that the indemnitec has
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not met the applicable standard or. in the case of such a suit brought by the indemnitee, shall be a
defense to such suit. In any suit brought by the indemnitee to enforce a right to indemnification
or to an advancement of expenses hereunder, or by the Company to recover an advancement of
expenses pursuant to the terms of an undertaking, the burden of proving that the indemnitee is
not entitled to be indemnified or to such advancement of expenses under this Article Thirteenth
or otherwise shall be on the Company.

C. NON-EXCLUSIVITY OF RIGHTS. The rights to indemnification and to the
advancement of expenses conferred in this Article Thirteenth shall not be exclusive of any other
right which any person may have or hereafter acquire under any statute, these Articles of
Incorporation, any By-Law, any agreement, any vote of shareholders or disinterested directors or
otherwise.

D. INSURANCE. The Company may maintain insurance, at its expense, to protect
itself and any director, officer, employee or agent of the Company or another corporation,
partnership, joint venture, trust or other enterprise against any expense, liability or loss, whether
or not the Company would have the power to indemnify such person against such expense,
liability or loss under the Kentucky Business Corporation Act.

E. INDEMNIFICATION OF EMPLOYEES AND AGENTS. The Company may, to
the extent authorized from time to time by the Board of Directors, grant rights to indemnification
and to the advancement of expenses to any employee or agent of the Company and to any person
serving at the request of the Company as an agent or emplovee of another corporation or of a
joint venture, trust or other enterprise to the fullest extent of the provisions of this Article
Thirteenth with respect to the indemnification and advancement of expenses of either directors or
officers of the Company.

F. REPEAL OR MODIFICATION. Any repeal or modification of any provision of
this Article Thirteenth shall not adversely affect any rights to indemnification and to
advancement of expenses that any person may have at the time of such repeal or modification
with respect to any acts or omissiens occurring prior to such repeal or modification.

G. SEVERABILITY. In case any one or more of the provisions of this Article
Thirteenth or any application thereof, shall be invalid or unenforceable in any respect, the
validity, legality and enforceability of the remaining provisions in this Article Thirteenth and
any other application thereof, shall not in any way be affected or impaired thereby.

FOQURTEENTH.

A. Terms of Preferred Stock, Auction Series A (without par value). The Company

has classified S00,000 shares of the Preferred Stock (without par value) as a series of such
Preferred Stock designated as "Preferred Stock, Auction Series A (without par value).” The
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preferences, rights, qualifications and restrictions of the shares of the "Preferred Stock, Auction
Series A (without par value)" shall be as foilows:

(1)  Authorized Shares: Units.

The shares of Preferred Stock, Aucticn Series A (without par value) (hereinafier referred
to as the "Series A Stock") shall be purchased, sold, transferred and redeemed only in Units of
1,000 shares per unit (a "Unit"), except as provided in subsection (d) of Section (5).

(2)  Dividends.

(a) The Holders shall be entitled to receive, when and as declared by the
Board of Directors of the Company, out of funds legally available therefor,
cumulative cash dividends at the dividend rate per annum, determined as, and
payable on the respective dates, set forth below.

(b) The dividend rate on shares of Series A Stock shall be 3.30% per annum
during the period (the "Inital Dividend Period") from February 11, 1992 (the
"Date of Original issuc") and ending on April 14, 1992 and shall be payable on
April 15, 1992 (the "Initial Dividend Payment Date"). Subsequent dividends shall
be equal to the rate per annum that results from implementation of the Auction
Procedures, except in the case of a Payment Failure. Notwithstanding the results
of any Auction, however. and subject to subsection (1) of this Section (2), the
dividend rate on the Scries A Stock will not exceed 23% per annum for any
Dividend Period (as hereinafter defined). Dividends on shares of Series A Stock
shall accrue from February 11, 1992.

(<) As of the end of the Initial Dividend Period and any subsequent Dividend
Period, the Board of Directors of the Company may designate either (i) a
Dividend Period of three months which shall commence on the day immediately
following the last day of the preceding Dividend Period and shall end on the
fourteenth day of January, April, July or October next succeeding (a "Quarterly
Period") or (ii) a Dividend Period of either 49 days or 13 weeks (in either case,
subject to adjustment for non-Business Days and to meet the Minimum Holding
Period, as provided in subsection (g) of this Section (2)) (a "Shott-Term Period").
(The Initial Dividend Period, cach subsequent Quarterly Period and any Short-
Term Period, individually, is referred to herein as a "Dividend Period".) If and
when the Board of Directors designates a Short-Term Period, each subsequent
Dividend Period shall be a Short-Term Period. In the event of a change in law
altering the minimum holding period (currently found in Section 246(c) of the
Internal Revenue Code of 1986, as amended (the "Code")) (the "Minimum
Holding Period") required for taxpayers to be entitled to the Dividends-Received
Deduction, the length of each Short-Term Period commencing after the effective
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(d)

(e)

()

date of such change in law shall be adjusted so that the number of days in such
Short-Term Periods shall exceed the then-current Minimum Holding Period;
provided that, (i) the Short-Term Period that originally was a 49-day Short-Term
Period shall not exceed by more than nine days the length of the then-current
Minimum Holding Period, (ii) the number of days in any Short-Term Period shall
be evenly divisible by seven, and (iii) the maximum number of days in any Short-
Term Period shall in no event exceed 98 days. !loon any such change in the
number of days in a Short-Term Period, the Compuny shall give notice of such
change to the Trust Company, the Securities Depository and each Existing
Holder. Notwithstanding the provisions of this subsection (c), designation of a
Short-Termy Period shall be permitted only after such amendments to these
Articles as are necessary to accommodate the payment of dividends for a Short-
Term Period have been duly adopted.

The initial Short-Term Period shail end on a Wednesday designated by the
Board of Directors of the Company which will be no earlier than the 46th day and
no later than the 98th day afier the last day of the preceding Quarterly Period (in
any case, subject to adjustment for non-Business Days and to meet the Minimum
Holding Period, as provided in subsection (g) of this Section (2)). Each
subsequent Short-Term Period will commence on the day immediately following
the last day of the preceding Shori-Term Period and wil} end (i) on the seventh
Wednesday thereafter, in the case of a 49-day Short-Term Period or (ii) on the
thirteenth Wednesday thereafier, in the case of a 13-week Short Term Period (in
each case, subject to adjustment for non-Business Days and to meet the Minimum
Holding Period as provided in subsection {(g) of this Section (2)). In the absence
of a designation by the Board of Directors of the Company to the conirary, each
49-day Short-Term Period will be followed by a 49-day Short-Term Period and
each 13-week Short-Term Period will be followed by a 13-week Short-Term
Period.

Following any amendment of these Articles to permit dividend payments
on a basis other than quarterly, and without regard to the designation by the
Board of Directors of the Company of the duration of the next succeeding
Dividend Period, (i) if Sufficient Clearing Bids do not result from an Auction,
then the Dividend Period to which such Auction relates will be a 49-day Short-
Term Period or (ii) if a Payment Failure has occurred, then the Dividend Period
during which such Payment Failure has occurred, and each subsequent Dividend
Period until such Payment Failure has been cured, will be a 49-day Short-Term
Period (in each case, subject to adjustment for non-Business Days and to meet the
Minimum Holding Period, as described in subsection (g) of this Section (2)).

Dividends with respect to any Quarterly Period will be payable in arrears,
when and as declared, on the fifteenth day of each January, April, July and
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October, unless such day is not a Business Day. in which casc they shali be
pavable on the next succeeding Business Day (each a "Quarterly Dividend
Payment Date"). Dividends with respect to any Short-Term Period shall be
payable in arrears, when and as declared, on the Thursday next following the last
day of the Short-Term Period (a Short-Term Dividend Payment Date"), except as
provided in subsection (g) of this Section (2). (Each Quarterly Dividend Pavment
Date and Short-Term Dividend Payment Date, individually, is referred to herein
as a "Dividend Payment Date.")

Notwithstanding the provisions of subsections (c), (d), (¢) and (f), with
respect to the Short-Term Dividend Payment Date:

1. If the Thursday is not a Business Day, then the Short-Term
Dividend Payment Date shail be the preceding Tuesday if both such
Tuesday and the Wednesday following such Tuesday are Business Days;
or

2. If the Friday following such Thursday is not a Business Day, then
the Short-Term Dividend Payment Date will be the Wednesday preceding
such Thursday if both such Wednesday and such Thursday are Business
Days; or

3. If either (a) such Thursday is not a Business Day and either the
preceding Tuesday or Wednesday is not a Business Day or (b) such
Thursday is a Business Day and the Friday foliowing such Thursday and
such preceding Wednesday are noi Business Days, then the Short-Term
Dividend Payment Date shall be the first Business Day preceding such
Thursday that is next succeeded by a Business Day.

Even though any particular Short-Term Dividend Payment Date may not occur on
the originally scheduled Short-Term Dividend Payment Date because of the
adjustments provided for in this subsection (g), the next succeeding Short-Term
Dividend Payment Date shall occur, subject to such adjustments, on the seventh
or the thiricenth Thursday, as applicable, following the originally scheduled
Short-Term Dividend Payment Date. Notwithstanding the foregoing, if any
Short-Term Dividend Payment Date set pursuant to this subsection (g) would
occur in a number of days after the immediately preceding Short-Term Dividend
Payment Date that is less than the number of days in the then-current Minimum
Holding Period, the Short-Term Dividend Payment Date shal! instead l:c the next
Business Day that (i) is at least a number of days after the preceding Dividend
Payment Date as to include the then-current Minimum Holding Period and (ii) is
next succeeded by a Business Day. After any such adjustment pursuant to this
subsection (g) to the Dividend Payment Date for any Short-Term Period, the last
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(h)

(i)

0

(k)

day of such Short-Term Period shall also be adjusted so as to be the day
immediately preceding such Dividend Payment Date.

Any designation by the Bouard of Directors of a Short-Term Period
following a Quarterly Period shall be effective upon written notice thereof given
by the Company to the Trust Company and to the Securities Depository prior to
1:30 P.M., New York City time, on the fifth Business Day prior to the Auctiocn
Date. Any designation by the Board of Directors of a change in the duration of
the Short-Term Period shall be effective upon written notice thercof given by the
Company to the Trust Company and to the Securities Depository prior to 1:00
P.M., New York City time, on the third Business Day prior to the Aucticn Date.

Dividends shall be payable to the Holders as their names appear on the
stock books of the Company or of the registrar of the Series A Stock on the
Business Day next preceding the Dividend Payment Date in the case of a Short-
Term Period and on such date, not more than 30 days and not less than 10 days, as
may be fixed by the Board of Directors. next preceding the Dividend Payment
Date in the case of a Quarterly Period; provided that, if a Payment Failure exists,
thern such dividends shall be paid to the Holders as their names appear on the
stock books on such date, not exceeding 15 days preceding the payment date
thereof, as may be fixed by the Board of Directors.

Dividend rates for the shares of Series A Stock for each Dividend Period
(other than the Initial Dividend Period) shall be equal to the rate per annum that
results from the Auction with respect to such Dividend Period; provided that, (i) if
a Payment Failure shali have occurred. the dividend rate for all Dividend Periods
commencing on or after such Dividend Payment Date or redemption date and
until such Payment Failure has been cured shall be a rate per annum equal to
250% of th= Applicable AA Composite Commercial Paper Rate on the Business
Day next preceding the commencement of each such Dividend Period
(notwithstanding the results of any Auction for any such Dividend Period); and
(i) if a Payment Failure is remedied by reason of the Company having paid ali
dividends accrued and unpaid, and all unpaid redemption payments, on zll shares
of Series A Stock, the dividend rate for each Dividend Period commencing after
the date on which the Payment Failure is remedied shall again be determined by
an Auction. Notwithstanding the foregoing, and subject to subsection (1) of this
Section (2), the dividend rate for any Dividend Period shall not exceed 25% per
annum. The rate per annum at which dividends are payable on shares of Series A
Stock for any Dividend Period (other than the Initial Dividend Period) is
hereinafter referred to as the "Applicable Rate."

The dividend per share to accrue and be payable on each share of Series A
Stock for the Initial Dividend Period shall be computed by multiplying the
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product of 3.30% (the dividend rate for the initial Dividend Period) and $100 by a
fraction, the numerator of which shall be the number of days in the Initial
Dividend Period, including the first and last days of such Initial Dividend Period,
and the denominator of which shall be 360. The dividend per share to accrue and
be payable on each share of Series A Stock for each Quarterly Period shall be
computed by dividing by four the product of the Applicable Rate for such
Dividend Period and $100. The dividend per share to accrue and be payable on
each share of Series A Stock for any Short-Term Period shall be computed by
multiplying the Applicable Rate for such Short-Term Period by a fraction, the
numerator of which shall be the number of days in such Short-Term Period,
including the first and last days of such Dividend Period, and the denominator cf
which shall be 360, and multiplying by $100 the rate so obtained.

Notwithstanding anything to the contrary contained in subarticle A of this
Article Fourteenth, the dividend rate for any Dividend Period on the Series A
Stock shall not exceed 25% per annum; provided, however, that if paragraph
(7X(BXDb) of Article Fifth hereof is amended to provide a method for computing
the dividend rate on preferred stock having dividends determined pursuant to an
adjustable, floating or variable rate, then from and after the date such amendment
becomes effective, this subsection (1), including the 25% restriction contained in
this subsection (1), shall cease to be operative, and shall be of no force and effect
and all references to this subsection (1) in subarticle A of this Article Fourteenth
shall be of no force and effect.

Terms of $5.875 Cumulative Preferred Stock (without par value). The Company

has classified 250,000 shares of the Preferred Stock (without par value) as a series of such
Preferred Stock designated as “$5.875 Cumulative Preferred Stock (without par value).” The
preferences, rights, qualifications and restrictions of the shares of the “$5.875 Cumulative
Preferred Stock (without par value),” shall be as follows:

(3)  Definitions.

As used with respect to the shares of Series A Stock. the following terms shall have the
following meanings, unless the context otherwise requires:

"Affiliate" shali mean any Person known to the Trust Company to be controlled
by. in control of or under commeon control with the Company.

"Agent Member" shall mean a member of the Securities Depository that will act
on behalf of a Bidder and is identified as such in such Bidder’s Master
Purchaser’s Letter.
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"Applicable AA Composite Commercial Paper Rate," on any date, shall mean (i)
with respect to a 49-day Short-Term Period, (A) the Interest Equivalent of the 60-

day rate on commercial paper placed on behalf of issuers whose corporate bonds
are rated "AA" by Standard & Poor’s Corporation or its successor ("S&P"), or the
equivalent of such rating by S&P or another rating agency, as such 60-day rate is
made available on a discount basis or otherwise by the Federal Reserve Bank of
New York for the Business Day immediately preceding such date, or {B) in the
event that the Federal Reserve Bank of New York does not make available such a
rate. then the arithmetic average of the Interest Equivalent of the 60-day rate on
commercial paper placed on behalf of such issuers. and as quoted, on a discount
basis or otherwise, to the Trust Company for the close of business on the Business
Day immediately preceding such date by the Commercial Paper Dealers or (ii)
with respect to a Quarterly Period or a 13-week Short-Term Period, the Interest
Equivalent of the 90-day rate on such commerciai paper as so determined. In the
event that either of the Commercial Paper Dealers does not quote a rate required
to determine the Applicable AA Composite Commercial Paper Rate, the
Applicable AA Composite Commercial Paper Rate shall be determined on the
basis of the quotations furnished by the remaining Commercial Paper Dealer and
the Substitute Commercial Paper Dealer selected by the Company to provide such
rate or, if the Company does not select any such Substitute Commercial Paper
Dealer. the remaining Commercial Paper Dealer. If an adjustment is made to the
length of a Short-Term Period to comply with the Minimum Holding Period
pursuant to subsection (¢) of Section (2), then if the resulting number of days in
each subsequent Short-Term Period. before any adjustment shall be (i) 70 or more
days but fewer than 85 days, such rate shall be the arithmetic average of the
Interest Equivalent of the 60-day and 90-day rates on such commercial paper, or
(ii) 85 or more days but 98 or fewer days, such rate shall be the Interest
Equivalent of the 90-day rate on such commercial paper.

"Applicable Rate" shall have the meaning specificd in Section (2), subsection ().

"Auction” shall mean periodic implementation of the Auction Procedures set forth
herein.

"Auction Date” shall mean the Business Day immediately preceding a Dividend
Payment Date.

"Auction Procedures” shall mean the procedures for conducting Auctions set forth
in Section (4).

“Available Units" shall have the meaning specified in Section (4), subsection (c),
paragraph 1. subparagraph a.
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"Bid" and "Bids" shall have the respective meanings specified in Section (4),
subsection (), paragraph 1, subparagraph c.

"Bidder" and "Bidders" shall have the respective meanings specified in Section
(4). subsection (a), paragraph 1, subparagraph c.

"Board of Directors" shall mean the Board of Directors of the Company or any
committee authorized by the Board of Directors to perform any or all of the duties
of the Board with respect to the Series A Stock.

"Broker-Dealer" shall mean any broker-dealer or other entity permitted by law to
perform the functions required of a Broker-Dealer in Sections (4) and (5), thatis a
member of, or a participant in, the Securities Depository and that has been
selected by the Company and has entered into a Broker-Dealer Agreement with
the Trust Company that remains effective.

"Broker-Dealer Agreement” shall mean an agreement between the Trust Company
and a Broker-Dealer pursuant te which such Broker-Dealer agrees to follow the
procedures specified in Sections (4) and (5).

"Business Day" shall mean a day on which the New York Stock Exchange, Inc. is
open for trading and which is not a day on which banks in New York City are
authorized by law to close.

"Code" shall mean the Internal Revenue Code of 1986, as amended.

"Commercial Paper Dealers” shall mean Goldman, Sachs & Co. and Morgan
Stanley & Co. Incorporated or, in lieu thereof, their respective affiliates or
successors that are engaged in the busincss of buying and selling commercial
paper.

"Date of Original Issue” shall have the meaning specified in Sectior “7),
subsection (b).

“Dividend Payment Date" shall have the meaning specified in Section (2),
subsection {f).

"Dividend Period" shall have the meaning specified in Section (2), subsection (c).

"Dividends-Received Deduction” shall mean the dividends-received deduction on

preferred stock held by nonaffiliate corporations (currently found in Section
243(a) of the Code).
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"Existing_Holder” shall mean a Person who has executed a Master Purchaser’s
Letter and who is listed as the beneficial owner of shares of Series A Stock in the
records of the Trust Company.

"Hold Ovder” and "Hold Orders” shall have the respective meanings specified in
Section (4). subsection (a), paragraph 1, subparagraph c.

"Holders™ shall mean the holders of shares of the Series A Stock as the same
appear on the stock books of the Company or the registrar of the Series A Stock.

“Initial Dividend Payment Date" shall have the meaning specified in Section (2),
subsection (b).

"Initial Dividend Period" shail have the meaning specified in Section (2),
subsection (b).

"Interest Eguivalent” shall mean the equivalent yield on a 360-day basis of a
discount basis security to an interest-bearing security.

"Master Purchaser’s Letter" shall mean a letter addressed to the Company, the
Trust Company, the remarketing agent, a Broker-Dealer and an Agent Member in
which the executing Person agrees, among other things, to offer to purchase, to
purchase, to offer to sell and to sell shares of Series A Stock as set forth in Section

4.

"Maximurn Rate" for any Auction shall mean, subject to subsection (1) of Section
(2), the product of the Applicable AA Composite Commercial Paper Rate on the
Auction Date for such Auction and the Rate Multiple.
"Minimum_Holding_Period" shall have the meaning specified in Section (2),
subsection (c).

"Minimum Rate” for any Auction shall mean, subject to subsection (1) of Section
(2), 58% of the Applicable AA Composite Commercial Paper Rate on the Auction
Date for such Auction.

"Order" and "Orders" shall have the respective meanings specified in Section (4),
subsection (a), paragraph 1, subparagraph c.

"Quistanding Shares” shall mean, as of any date, shares of Seriecs A Stock
theretofore issued by the Company except, without duplication, (i) any shares
theretofore canceled or delivered to the Trust Company for cancellation or
redeemed or deemed to have been redeemed by the Company, (ii) any shares as to
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which the Company or any Affiliate thereof shall be an Existing Holder, and (iii)
any sharcs represented by any certificate in lieu of which a new ceritficate has
been executed and delivered by the Company.

"Qutstanding nits" shall mean Units comprised of Outstanding Shares.

"Payment Failure” shall mean a failure by the Company to pay to the Hoiders on
or within three Business Days (i) after any Dividend Payment Date, the full
amount of any dividends to be paid on such Dividend Payment Date on any share
of the Series A Stock or (ii) after any redemption date, the redemption price tc be
paid on that redemption datc on any share of the Series A Stock with respect to
which a notice of redemption has been given.

"Person” shall mean an individual, a partnership, a corporation, a trust, an
unincorporated association, a joint venture or other entity or a government or any
agency or political subdivision thereof.

"Potential Holder" shall mean any Person, including any Existing Holder, (i) who
shall have executed a Master Purchaser’s Letter and (ii) who may be a prospective
purchaser of Units (or, in the case of an Existing Holder, additional Units).

"Quarterly Dividend Payment Date" shall have the meaning specified in Section
(2), subsection ().

"Quarterly Period” shall have the meaning specified in Section (2), subsection (c).
"Rate Muitiple.” on any Auction Date, shall mean the percentage determined as
set forth below based on the Prevailing Rating (as defined below} of the Series A
Stock in effect at the close of business on the Business Day immediately
preceding such Auction Date:

Prevailing Rating Percentage
AN OF BDOVE oot eecerseereeesssstessesssstsesessnesseen 1 10%
A B e e e sneresees s e s sesrbeasessennrae resrannans 150%
BBB/DAR ...ttt ee et eree e eeaeaeees 200%
Below BBB/Daa ......ooooviieeviiicieinteces vt veeeesrtsees e sanaens 250%

For purposes of this definition, the "Prevailing Rating” of the Series A Stock shall
be (i} AA/aa or above. if the Series A Stock has a rating of AA- or better by S&P
and a rating of aa3 or better by Moody's Investors Service, Inc. or its successor
("Moady’s"). or the equivalent of both of such ratings by a substitute rating
agency or substitute rating agencies selected as provided below, (ii) if not AA/aa
or above, then A/a. if the Series A Stock has a rating of A- or better by S&P and a
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rating of a3 or better by Moody’s, or the equivalent of both of such ratings by a
substitute rating agency or substitute rating agencies selected as provided below,
(ii1) if not AA/aa or above or A/a, then BBB/baa, if the Series A Stock has a rating
of BBB- or better by S&P and a rating of baa3 or better by Mcody’s, or the
equivalent of both of such ratings by a substitute rating agency or substitute rating
agencies sclected as provided below, and (iv) if not AA/aa or above, A/a or
BBB/baa. then Below BBB/baa. If both S&P and Moeody's fail to make such a
rating available. Goldman. Sachs & Co. and Morgan Stanley & Co. Incorporated,
or their successors and assigns, will select one or two nationally recognized
securitics rating agencies to act as a substitute rating agency or agencies. The
Company will take all reasonable action necessary to enable S&P and Moody’s,
or such substitute rating agency or agencies, to provide a rating for the Series A
Stock.

"Remaining Units" shall have the meaning specified in Section (4), subsection (d),
paragraph |, subparagraph d.

"Sccurities Depository” shall mean The Depositorsy Trust Company and its
successors and assigns or any other securities depository selected by the Company
which agrees to follow the procedures required to be followed by such securities
depository in connection with shares of the Series A Stock.

"Sell Order" and "Sell Orders" shall have the respective meanings specified in
Section (4). subsection (a), paragraph 1, subparagraph c.

"Short-Term Dividend Payment Date" shall have the meaning specified in Section
(2), subsection (f).

"Short-Term Period” shall have the meaning specified in Section (2), subsection

(c).

"Submission Deadline” shall mean 1:00 P.M., New York City time, on any
Auction Date or such other time on any Auction Date by which Broker-Dealers
are required to submit Orders to the Trust Company as specified by the Trust
Company from time 10 time.

"Submitted Bid" and "Submitted Bids" shall have the respective meanings
specified in Section {4). subsection (c), paragraph .

“Submitted Hold Order” and "Submitted Hold Orders” shall have the respective
meanings spectfied in Section (4), subsection (c), paragraph |.




. "Submitted Order™ shal! have the meaning specifted in Section (4), subsection (c),
paragraph 1.

"Submitted Secll Order” and "Submitted Sell Orders" shall have the respective
meanings specified in Section (4), subsection (c), paragraph 1.

"Substitute Commercial Paper Dealer" shall mean any commercial paper dealer
that is a leading dealer in the commercial paper market.

"Sufficient Clearing Bids" shall have the meaning specified in Section (4),
subsection (c), paragraph 1, subparagraph b.

"Trust Company” shall mean a bank or trust company duly appointed as such with
respect 1o the shares of the Series A Stock.

"Unit" shall have the meaning specified in Section (}).

"Winning Bid Rate” shall have the meaning specified in Section (4), subsection

(c) paragraph 1. subparagraph c.
3 Auction Procedures.
‘ (a) Orders by Existing Holders and Potential Holders.
1. Prior to the Submissicn Deadline on each Auction Date:
a. Each Existing Holder may submit to a Broker-Dealer by
telephone information as to:
(1) the number of Outstanding Unit:. if any, held by

l such Existing Holder that such Exi.-. -, julder desires to

| continue to hold for the next succe.c ..y Dividend Period

i vithout regard to the rate determined by the Auction
Procedures:

i {it) the number of Qutstanding Units, if any, that such
Existing Holder desires to continue to hold for the next
succeeding Dividend Period, if the rate determined by the
Auction procedures shall not be less than the rate per
annum specified by such Existing Holder; and/or

(iii) the number of Outstanding Units, if any. held by

such Existing Holder that such Existing Holder offers to
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sell without regard to the rate determined by the Auction
Procedures for the next succeeding Dividend Period; «. 1

Each Broker-Dealer, using a list of Potential Holders, in
good faith for the purpose of conducting a competitive Auction in a
commercially reasonable manner, shall contact Pctential Holders,
including Persons that are not Existing Holders, on such list to
determine the number of Qutstanding Units, if any, that each such
Potential Holder offers to purchase, if the rate determined by the
Auction Procedures for the next succeeding Dividend Period shall
not be less than the rate per annum specified by such Potential
Holder.

For the purposes hereof, the communication to a Broker-
Dealer of information referred to in subparagraph a or
subparagraph b of this paragraph 1 is referred to hereinafter as an
"Order" and collectively as "Orders,"” and each Existing Holder and
each Potential Holder r:lacing an Order is referred to hereinafter as
a "Bidder" and collectively as "Bidders;" an Order containing the
information referred to in clause (i) of subparagraph a of this
paragraph 1 is referred to hereinafter as a "Hold Order" and
collectively as "Hold Orders;" an Order containing the information
referred 1o in clause (ii) of subparagraph a or subparagraph b of
this paragraph 1 is referred to hereinafter as a "Bid" and
collectively as "Bids;" and an Order containing the information
referred to in clause (iii) of subparagraph a of this paragraph 1 is
referred to hereinafter as a "Sell Order" and collectively as "Sell
Orders.”

On any Auction Date, a Bid suomitted by an Existing
Holder shall constitute an irrevocable offer to sell;

@) the number of Outstanding Units specified in such
bid if the rate determined by the Auction Procedures on
such Auction Date shall be less than the rate specified in
such Bid; or

(1i) such number or a lesser number of Outstanding
Units to be determined as set forth in subsection (d),
paragraph 1, subparagraph d, of this Section (4), if the rate
determined by the Auction Procedures on such Auction
Date shall be equal to the rate specified in such Bid; or



(i) a lesser number of Outstanding Units than was
specified ir such Bid. to be determined as set forth in
subsection (d), paragraph 2, subparagraph c. of this Section
(4), if the rate specified therein shall be higher than the
Maximurmn Rate and Sufficient Clearing Bids do not exist.

On any Auction Date, a Sell Crder by an Existing Holder
shall constitute an irrevocable offer to sell:

) the number of Qutstanding Units specified in such
Sell Order: or
(it) such number or a lesser number of Ouistanding

Units as set forth in subsection (d), paragraph 2,
subparagraph c, of this Section (4) if Sufficient Clearing
bids do not exist.

On any Auction Date, a Bid by a Potential Holder shall
constitute an irrevocable offer to purchase:

(t) the number of Outstanding Units specified in such
Bid if the rate determined by the Auction Procedures on
such Auction Date shall be higher than the rate specified in
such Bid; or

(ii) such number or a lesser number of Ouistanding
Units as set forth in subsection (d), paragraph 1,
subparagraph e, of this Section (4) if the rate determined by
the Auction Procedures on such Auction Date shall be
equal to the rate specified in such Bid.

On each Auction Date, the Trust Company shall determine
the Applicable AA Composite Commercial Paper Rate and the
Maximum Rate and shall notify the Company and each Broker-
Dealer of each such rate not later than 9:30 A.M. on such Auction
Date or such other time on such Auction Date as specified by the
Trust Cormpany with the consent of the Company (which consent
shall not be unreasonably withheld).




{ ()

S

1.

ubmission of Orders by Broker-Dealers to Trust Company.

Each Broker-Dealer shall submit in writing to the Trust Company
prior to the Submission Deadline on each Auction Date all Orders
obtained by such Broker-Dealer and specifying with respect to each Order:

a. The name of the Bidder placing such Order;

b. The aggregate number of Units that are the subject of such
Order;

c. To the extent that such Bidder is an Existing Holder:
(i) the number of Units, if any, subject to any Hold

Order placed by such Existing Holder;

(i) the number of Units, if any, subject to any Bid
placed by such Existing Holder and the rate specified in
such Bid; and

(iii) the number of Units, if any, subject to any Sell

Order placed by such Existing Holder; and

d. To the extent such Bidder is a Potential Holder, the nurber
of Units and the rate specified in such Potential Holder’s Bid.

If any rate specified in any Bid contains more than three figures to
the right of the decimal point, the Trust Company shall round such rate up
to the next highest one thousandth (.001) of 1%.

If, for any reason, an Order or Orders covering all of the
QOutstanding Units held by any Existing Holder is not submitted to the
Trust Company prior to the Submission Deadline, the Trust Company
shall deem a Hold Order to have been submitted on behalf of such
Existing Holder covering the number of Quistanding Units held by such
Existing Holder and not subject to Orders submitted to Trust Company.

If one or more Orders by an Existing Holder covering in the
aggregate more than the number of Outstanding Units held by such
Existing Holder are submiitted to the Trust Company by one or more
Broker-Dealers on behalf of such Existing Holder, such Orders shall be
considered valid as follows and in the following order of priority:
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Any Hold Orders submitted on behalf of such Existing
Holder shall be considered valid up to and inciuding, in the
aggregate, the number of Qutstanding Units held by such Existing
Holder; provided that. if more than one Hold Order is submitted on
behalf of such Existing Holder and the number of Units subject to
such Hold Orders exceeds the number of Qutstanding Units held
by such Existing Holder, the number of Units subject to such Hold
Orders shall be reduced pro rata so that such Hold Orders shall
cover only the number of Qutstanding Units held by such Existing
Holder;

(i) Any Bid submitted on behalf of an Existing Holder
shall be considered valid up to and including the excess of
the number of Outstanding Units held by such Existing
Holder over the number of Units subject t¢ valid Hold
Orders of such Existing Holder referred to in subparagraph
a of this paragraph 4,

(i) subject to clause (i) of this subparagraph b. if more
than one Bid with the same rate is submitted on behalf of
such Existing Holder and the aggregate number of
Outstanding Units subject to such Bids is greater than the
excess referred to in clause (i) of this subparagraph b, such
Bids shail be considered valid up to the amount of such
excess and the number of Units subject to such Bids shall
be reduced pro rata so that such Bids shall cover only the
number of Units equal to such excess,

(iti) subject to clause (i) of this subparagraph b, if more
than one Bid with different rates is submitted on behalf of
such Existing Holder, such Bids shall be considered valid
in their entirety up to the excess referred to in clause (i) of
this subparagraph b in the ascending order of their
respective rates, and

{iv) in any such event specified in this subparagraph b,
the number, il any, of such Units subject to Bids not valid
under this subparagraph b shall be treated as the subject of
a Bid by a Potential Holder; and

Any Sell Order shall be considered valid up to and
including, in the aggregate, the excess of the number of
Outstanding Units heid by such Existing Holder over the sum of
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(c)

the Units subject to valid Hold Orders of such Existing Holder
referred to in subparagraph a of this paragraph 4 and valid Bids by
such Existing Holder referted to in subparagraph b of this
paragraph 4.

In any Auction, if more than one Bid is submitted on behalf of any
Potential Holder, each Bid submitted shall be a separate Bid with the rate
and number of Units therein specified.

Orders by Existing Holders and Potential Holders must specify a
whole number of Units. An Order that does not specify a whole number
of Units will not be considered a Submitted Order for purposes of the
Auction.

Determination of Sufficient Clearing Bids, Winning Bid Rate and

Applicable Rate.

l.

Not earlier than the Submission Deadline on each Auction Date, the Trust
Company shall assemble all Orders submitted or deemed submitted to it
by Broker-Dealers (each such Order as submitted or deemed submitted by
a Broker-Dealer being referred to hereinafter individually as a "Submitied
Hold Order," a "Submitted Bid” or a "Submitted Sell Order," as the case
may be, or as a "Submitted Order") and shall determine:

a. The excess of ihe total number of Outstanding Units over
the number of Outstasiding Units that are the subject of Submitted
Hold Orders (such excess being hereinafier referred to as the
"Available Units");

b. From the Submitted Orders, whether the nunber of
Outstanding Units that are the subject of Submitted Bids by
Existing Holders and Potential Holders specifying one or more
rates equal to or lower than the Maximum Rate exceeds or is equal
to the sum of:

(i) the number of Qutstanding Units that are the subject
of Submiited Bids by Existing Holders specifying one or
more rates higher than the Maximum Rate, and

(ii) the number of Outstanding Units that are subject to
Submitted Sell Orders (in the event of such excess or of
such equality (other than because the number of Units
specified in each of clauses (i) and (ii) of this subparagraph
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b is zero because all of the Outstanding Units are the
subject of Submitted Hold Orders) such Submitted Bids in
this subparagraph b are hereinafter referred to collectively
as "Sufficient Clearing Bids"). and

c. I Sufficient Clearing Bids exist, the lowest rate specified in
the Submitted Bids (the "Winning Bid Rate"} which if:

W (A) Each Submitted Bid from Existing Holders
specifving such Winning Bid Rate and (B) all other
Submitted Bids from Existing Holders specifyving lower
rates were accepted, thus entitling such Existing Holders to
cortinue to hold the Qutstanding Units that are the subject
of such Submitted Bids, and

(ii) (A) Each Submitted Bid from Potential Holders
specifying such Winning Bid Rate and (B) all other
Submitted Bids from Potential Holders specifying lower
rates were accepted, thus requiring the Potential Holders to
purchase the Outstanding Units that are subject to such
Submitted Bids,

would result in such Existing Holders described in clause (i) of this
subparagraph ¢ continuing to hold an aggregate number of
Outstanding Units that, when added to the numbers of Outstanding
Units to be purchased by such Potential Holders described in
clause (i1) of this subparagraph c, would at least equal the
Available Units.

In connection with any Auction and promptly after the Trust
Company has made the detcrminations pursuant to paragraph 1 of this
subsection (c), the Trust Company shall advise the Company of the
Applicable AA Composite Commercial Paper Rate and the Maximum
Rate and, based on such determinations, of the Applicable Rate for the
next succeeding Dividend Period and such other information as foliows:

a. If Sufficient Clearing Bids exist. that the Applicable Rate
for the next succeeding Dividend Period shall ke equal to the
Winning Bid Rate so determined;

b. If Sufticient Clearing Bids do not exist (other than because

all of the Qutstanding Units are the subject of Submitted Hold
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(d)

Orders). that the Applicable Rate for the next succeeding Dividend
Period shail be the Maximum Rate; or

If ail of the Outstanding Units are the subject of Submitted

Hold Orders, that the Applicable Rate for the next succeeding
Dividend Penod shall be equal to the Minimum Rate.

Acceptance and Rejection of Submitted Bids and Submitted Sell
Orders and Allocation of Units.

Based on the detenminations made pursuant to subsection {(c), paragraph 1,
of this Section (4). the Submitted Bids and Submitted Sell Orders shall be
accepted or rejected and the Trust Company shall take such other action as
set forth below:

If Sufficient Clearing Bids have been made, subject to the

provisions of paragraphs 4 and 5 of this subsection (d), Submitted
Bids and Submitted Sell Orders shall be accepted or rejected in the
following order of priority and all other Submitted Bids shall be
rejected:

a.

The Submiitted Sell Orders of each Existing Holder
shall be accepted and the Submitted Bids of each Existing
Holder specifying any rate that is higher than the Winning
Bid Rate shall be rcjected, thus requiring each such
Existing Holder to sell the Outstanding Units that are the
subject of such Submitted Sell Orders or Submitted Bids;

The Submitted Bids of each Existing Holder
specifying any rate that is lower than the Winning Bid Rate
shall be accepted, thus entitling each such Existing Holder
to continue to hold the Outstanding Units that are the
subject of such Submitted Bids:

The Submitted Bids of each Potential Holder
specifying any rate that is lower than the Winning Bid Rate
shall be accepted, thus requiring such Potential Holder to
purchase the number of OQutstanding Units that are the
subject of such Submitted Bids;

The Submitted Bids of each Existing Holder
specifying a rate that is equal to the Winning Bid Rate shall
be accepted, thus entitling such Existing Holder to continue
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10 hold the QOutstanding Units that are the subject of each
such Submitted Bid, unless the number of OQutstanding
Units subject 10 all such Submitted Bids of Existing
Holders shall be greater than the number of Outstanding
Units ("Remaining Units") equal to the excess of the
Available Units over the number of Qutstanding Units
subject to Submitted Bids described in subparagraphs b and
c of this paragraph 1, in which event the Submitted Bids of
cach such Existing Holder shall be rejected, and each such
Existing Holder shall be required to sell Units, but only in
an amount equal to the difference between (i) the number of
Cutstanding Units then held by such Existing Holder
subject to such Submitted Bid and (ii) the number of
Outstanding Units obtained by muitiplying (x) the number
of Remaining Units by (y) a fraction (the numerator of
which shall be the number of Outstanding Units held by
such Existing Holder subject to such Submitted Bid and the
denomiinator of which shall be the sum of the number of
Outstanding Uniis subject to such Submitted Bids made by
all such Existing Holders that specified a rate equal to the
Winning Bid Rate}; and

The Submitted Bid of each Potential Holder
specifying a rate that is equal to the Winning Bid Rate shall
be accepted. but only in an amount equal to the number of
QOutstanding Units obtained by multiplying (x) the
difference between the Available Units and the number of
Qutstanding Units subject to Submitted Bids described in
subparagraphs b, ¢, and d of this paragraph | by (y) a
fraction {the numerator of which shall be the number of
Outstanding Units subject to such Submitted Bid of such
Potential Holder and the denominator of which shall be the
sum of the number of OQutstanding Units subject to
Submitted Bids that specitied rates equal to the Winning
Bid Rate submitted by ali such Poteatial Holders).

If Sufficient Clearing Bids have not been made {(other than

because all of the Qutsianding Units are subject to Submitted Hold
Orders), subject to the provisions ot paragraph 4 of this subsection
(d). Submitted Orders shali be accepted or rejected in the following
order of priority and all other Submitted Bids shall be rejected:
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The Submitted Bids of each Existing Holder
specifying any rate that is equal to or lower than the
Maximum Rate shall be accepted, thus entitling such
Existing Holder to continue to hold the Qutstanding Units
that are the subject of such Submitted Bids;

The Submitted Bids of each Potential Holder
specifying any rate that is equal to or lower than the
Maximum Rate shall be accepted, thus requiring such
Potential Holder to purchase the Gutstanding Units that are
the subject of such Submitied Bids; and

The Submitted Bids of each Existing Holder
specifying any rate that is higher than the Maximum Rate
shall be rejected, and each Submitted Sell Order of each
Existing Holder shall be accepted, thus requiring such
Existing Holder to sell the OQutstanding Units that are the
subject of each such Submitted Bid or Submitted Sell
Order, in both cases only in an amount equal to the
difference between (i) the number of Outstanding Units
then held by such Existing Holder subject to such
Submitted Bid or Submitted Sell Order and (it} the number
of Qutstanding Units obtained by multiplying (x) the
difference between the Available Units and the aggregate
number of Qutstanding, Units subject to Submitted Bids
described in subparsigiaphs a and b of this paragraph 2 by
{v) a fraction (the numerator of which shall be the number
of Outstanding Units held by such Existing Holder subject
to such Submitted Bid or Submitted Sell Order and the
denominator of which shall be the number of Qutstanding
Units subject to all such Submitted Bids and Submitted Sell
Orders of Existing Holders).

If all of the Outstanding Units are the subject of Submitted

Hold Orders. all Submitted Bids shali be rejected.

If. as a vesult of the procedures described in paragraph 1 or

2 of this subsection (d), any Existing Holder would be entitled to
told or required to sell. or any Potential Holder would be required
to purchase. a fraction of a Unit on any Auction Daie, the Trust
Company shall. in such manner as, in its sole discietion, it shall
determine, round up or down the number of Units to be held or
sold by any Existing Holder or purchased by any Potential Holder
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on such Auction Date so that the number of Units held or sold by
each Existing Holder or purchased by any Potential Holder on such
Auction Date shall be a whole number of Units.

S. If, as a result of the procedures described in paragraph i of
this subsection (d), any Potential Holder would be entitled or
required to purchase less than a whole Unit on any Auction Date,
the Trust Company shall. in such manner as, in its sole discretion,
it shall determine, allocate Units for purchase among Potential
Holders so that only whole Units are purchased on such Auction
Date by any Potential Holder, even if such allocation resuits in one
or more of such Potential Holders not purchasing Units on such
Auction Date.

6. Based on the results of each Auction, the Trust Company
shall determine the aggregate number of Outstanding Units to be
purchased and the aggregate number of Outstanding Units to be
sold by Potential Holders and Existing Holders on whose behalf
each Broker-Dealer submitted Bids or Sell Orders and, with respect
to each Broker-Dealer. to the extent that such aggregate number of
Units to be sold differ, determine to which other Broker-Dealer or
Broker-Dealers acting for one or more purchasers such Broker-
Dealer shall deliver, or from which other Broker-Dealer or Broker-
Dealers acting for one or more scllers such Broker-Dealer shail
receive, as the case may be, Units.

&) Miscellancous.

{a)

(b)

So long as the Applicable Rate is based on the results of an Auction, an
Existing Holder (i) may sell. transfer or otherwise dispose of shares of Series A
Stock only in Units and only pursuant to a Bid or Sell Order in accordance with
the Auction Procedurcs. or to or through a Broker-Dealer or to a Person that has
delivered a signed copy of a Master Purchaser’s Letter to the Trust Company;
provided that. in the case of all transfers other than pursuant to Auctions, such
Existing Holder or its Broker-Dealer or its Agent Member advises the Trust
Coempany of such transfer. and (i) shall have the ownership of the shares of Series
A Stock held by it matntained in book entry form by the Securities Depository in
the account of its Agent Member. which in turn will maintain account records of
such Existing Holder's beneficial cawnership.

Neither the Company nor any Affiliate thereof may submit an Order in any
Auction.




l ‘ (c) All references to timie of day refer to New York City time.

(d) From and during the continuance of a Payment Failure and during any
period in which there shall not be a Securities Depository, shares of Series A
Stock may be registered for transfer or exchange and new certificates issued upon
surrender of the old certificates properly cendorsed for transfer, with (i) all
necessary endorsers” signatures guaranteed in such manner and form as the Trust
Company (or such other transfer agent or registrar) may require by a guarantor
reasonably believed by the Trust Company (or such other transfer agent or
registrar) to be responsible, (ii) accompanied by such assurances as the Trust
Company (or such other transfer agent or registrar) shall deem nccessary or
appropriate lo evidence the genuineness and effectiveness of each necessary
cndorsement and (iii) satisfactory evidence of compliance with all applicable laws
relating to the collection of taxes or funds necessary for the payment of such
taxes.

(e} Commencing with the Dividend Payment Date for which a Payment
Faiiure occurs. the Compary or an Affiliate thereof, at the option of the Company,
may perform any of the functions to be performed by the Trust Company or the
Securitics Depository set forth herein.

() The Board of Directors of the Company may interpret the provisions of
‘ the Auction Procedures as set forth hercin to resolve any inconsistency or
ambiguity which may arise or be revealed in connection therewith, and, if such
inconsistency or ambiguiiy reflects an inaccurate provision hereof, the Board of
Directors of the Company may, in appropriate circumstances, authorize the filing
of a corrected Articles of Amendment.

(2) Sharcs of Series A Stock which have been redeemed or otherwise acquired
by the Company or any Affiliate are not subject to reissuance as Series A Stock.

(6)  Redemption.

The shares of Series A Stock shall be subject to redemption. in whole or in part on
any Dividend Payment Date, upon the notice and in the manner and with the effect
provided in Article Fifth of these Anticles; provided that if such Article Fifth is amended
to grant the Company’s Board of Directors in certain instances the authority to determine
the time. form and manner of a notice of redemption, from and afier the date such
amendment becomes effective, publication of notice of the redemption of the Series A
Stock shall not be required and notice of such redemption shall be sufficient if mailed at
least thirty (30) days’ prior to redemption to the hoiders of record of the Series A Stock
so to be redeemed. at their respective addresses as the same shall appear on the books of
the Company, but no failure te mail a particular notice nor any defect therein or in the
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mailing thereof shail affect the validity of the proccedings for the redemption of those
shares of Series A Stock for which proper notice has been given; provided further that all
other terms of Article Fifth. as amended, relating to the redemption of shares of Preferred
Stock and Preferred Stock (without par value) shall continue to apply to the redemption
of the Serics A Stock. The notice of redemption shall include a statement setting forth (i)
the number of shares of the Series A Stock to be redeemed (il applicable to be
denominated in Units). (ii) the date fixed for redemption and (iii) the redemption price.

So long as shz-.'s of Series A Stock arc held of record by the nominee of the Securities
Depository. thi: { ompany need only give notice to the Securities Depository of any such
redemption. The redemption price or prices applicable to shares of said series shall be
$100.00 per sharc plus accrued and unpaid dividends to the date of redemption. Unless
the shares of Series A Stock shall have been registered for transfer and exchange as
provided in subsection (d) of Section (5). redemptions shall be made only in whole Units.

N Voluntary or Involuniary Liguidation.

The preferential amounts to which the holders of Series A Stock shall be entitled
upon any voluntary or involuntary liguidation. dissolution or winding up of the Company,
in addition to dividends accumulated but unpaid thereon. shall be $100 per share.

(8) Stated Value.
The stated valuc of the Series A Stock shall be $100 per share.

B. Terms of $5.875 Cumulative Preferred Stock (without par value). The Cormpany
has classified 250.000 shares of the Preferred Stock {without par value) as a series of such
Preferred Stock designated as “$5.875 Cumulative Preferred Stock (without par value).” The
preferences, rights. qualifications and restrictions of the shares of the “$5.875 Cumulative
Preferred Stock (without par value).” shall be as follows:

(1)  The annual dividend payable in respect of each share of said series shall be
$5.875. and the initial dividend in respect of cach share of said series shall be payable on July 15,
1993, when and as declared by the Board of Directors of this Company, to holders of record on
June 30, 1993, and will accrue from the date of original issuance of said scries; thereafter, such
dividends shall be payable on January IS, April 15, July 15 and October 15 in each year (or the
next business date thereafter in each case), when and as declared by the Board of Directors of this
Company, for the quarter-yearly period ending on the last business day of the preceding month.

(2) The shares of said scries arc not subject to redemption prior to July 1,
1998. On and after July 1. 1998, the shares of said series shall be subject to redemption, in
whole or in part, in the manner and with the effect provided in these Articles; and the redemption
price or prices applicable to shares of said series shall be $105.875 per share plus accrued and
unpaid dividends to the date of redemption if such date of redemption is on or subsequent to July
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i. 1998, and prior to July 1. 1999: $104.700 per share plus accrued and unpaid dividends to the
date of redemption if such date of redemption is on or subsequent to July 1. 1999, and prior to
July 1. 2000: $103.525 per share plus accrued and unpaid dividends to the date of redemption if
such daie of redemption is on or subsequent to July 1, 2000, and prior to July 1, 2001; $102.350
per share plus accrued and unpaid dividends to the date of redemption if such date of redemption
is on or subsequeant to July 1. 2001, and prior to July 1, 2002; $101.175 per share plus accrued
and unpaid dividends to the date of redemption if such date of redemption is on or subscquent 1o
July 1. 2002. and prior to July 1, 2003; and $100.000 per share plus accrued and unpaid
dividends thereafter.

Motice of every such redemption shall be mailed at least thirty (30) days prior to
redemption to the holders of record of the $5.875 Cumulative Preferred Stock (without par vaiue)
so to be redeemed. at their respective addresses as the same shall appear on the books of the
Company, but no failure to mail a particular notice nor any defect therein or in the mailing
thereof shall affect the validity of the procecdings for the redemption of those shares of $5.875
Cumulative Preferred Stock (without par value) for which proper notice has been given.

(3) So long as any shares of said scries shall remain outstanding, the Company
shall on or before July 15, 2003, and on or before July 15 of cach year thereafter to and including
July 15, 2007, set aside. separate and apart from its other funds, an amount equal to $1,250,000
{or such lesser amount as may be sufficient to redeem all of the shares of said series then
outstanding) and shall on or before July 15. 2008 {each such July 1S being hereinafter in this
Section 3 called a “Sinking Fund Redemption Date™). set aside, separate and apart from its other
funds. an amount equal to $18.750.000 (or such lesser amount as may be sufficient to redeem all
the shares of said scrics then ouistanding) as a mandatory sinking fund payment for the exclusive
benefit of shares of said series, plus such further amount as shall equal the accrued and unpaid
dividends on the shares of said series to be redeemed out of such payment (as hereinafter in this
Section 3 provided) through the day preceding the applicable Sinking Fund Redemption Date.
The obligation of the Company to make such payment shall be cumulative, so that if for any
reason the full amount thereof shall not bhe set aside for any year, the amount of the deficiency
from time to time shall be added to the amount due from the Company on subsequent Sinking
Fund Redemption Dates (or. if such deficiency exists on July 15, 2008. on subsequent quarterly
dividend payment dates thereafter for such series) until the deficiency shall have been fully
satisfied. The Company shall be entitled to credit against any such mandatory sinking fund
paymicent shares of said sencs redeemed by the Company at the Company’s option, purchased by
the Company in the open market or otherwise acquired by the Company, except through
application of any sinking fund pavment, and not theretofore so credited, at the sinking fund
redemption price hereinafter specified in this Section 3.

Any amounts set aside by the Company pursuant to this Section 3 shall be applied
on the date of such setting aside if a Sinking Fund Redemption Date or otherwise on the first
Sinking Fund Redemiption Date occurring thereafter to the redemption of shares of said series at
$100.600 per sharc. plus accrued and unpaid dividends through the day preceding the applicable
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Sinking Fund Redemption Date, in the manner and upon the notice provided in Section 2 of this
subarticle B. If any Sinking Fund Redemption Date shall be a Saturday, Sunday or other day on
which banking institutions in Louisville. Kentucky are authorized or obligated to remain closed,
such term shall be construed to refer to the next preceding business day.

Notwithstanding anything to the contrary set forth above, no sinking fund
payments on the shares of said series of $5.875 Cumulative Preferred Stock shall be made: (i)
unless the full dividends on all shares of Preferred Stock and Preferred Stock (without par value)
at the time outstanding for all past dividend periods shall have been paid or declared and set apart
for payment or (ii) if such sinking fund payment would be contrary to applicable law.

(4)  The preferential amounts to which the holders of shares of such series
stiall be entitled upon any liquidation. dissclution or winding up of the Company in addition to
dividends accumulated but unpaid thereon. shall be $100.000 per share in the event of any
voluntary liquidation, dissoiution or winding up of the Company, except that if such voluntary
liguidation, dissolution or winding up of the Company shall have been approved by the vote in
favor thereof given at a meeting called for that purpose or by the written consent of the holders of
a majority of the total shares of the $5.875 Cumulative Preferred Stock (without par value) then
outstanding, the amount so payable on such voluntary liquidation, dissolution or winding up
shall be $100.000 per share; or $100.030 per share, in the event of any involuntary liquidation,
dissolution or winding up of the Company.

(3) The shares of said series of $5.875 Cumulative Preferred Stock {without
par value) shall be subject to alf other terms. provisions and restrictions set forth in these Articles
with respect to the shares of the Preferred Stock (without par value) and, excepting only as to the
rates of dividend payable in respect of the shares of said series, the dividend periods and
dividend payment dates. the redemption price or prices applicable to the shares of said series, the
sinking fund provisions applicable 1o the shares of said series, and the liquidation price
applicable to shares of said series, shall have the same relative rights and preferences as, shall be
of equal rank with. and shall confer rights equal to those conferred by, all other shares of the
Preferred Stock (without par value) of the Company.

(6)  The stated value of the shares of said series shall be $100.00 per share.”
The undersigned hereby certifies that the Articles of Amendment and Restated Articles of
Incorporation correctly sets forth the corresponding Articles of Incorporation as amended and
that these Articles of Amendment and Restated Articles of Incorporation supersede the original

Ariicles of Incorporatton and any amendments and corrections thereto.

Louisville Gas and Eleciric Company

éhnk McCall, Executive Vice President,
Secretary and General Counset
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LOUISVILLE GAS AND ELECTRIC COMPANY

Pursuant to the provisions of KRS 271B.10-030 and KRS 271B.10-060, the
following Articles of Amendment to the Articles of Incorporation of Louisville Gas and
Electric Company, a Kentucky corporation (the “Corporation”), are hereby adopted:

FIRST: The name of the Corporation is Louisville Gas and Electric
Company.

SECOND: The text of the amendment to Article Ninth of the Corporation’s
Articles of Incorporation is as follows:

“NINTH: All corporate powers shall be exercised by or under the authority
of, and the business and affairs of the Company managed under the
direction of, its Board of Directors. The number of directors shall be fixed
by resolution of the Board of Directors from time to time.

The Board of Directors of the Company, to the extent not prohibited by
law, shall have the power to cause the Company to repurchase its own

. shares and shall have the power to make distributions from time to time to
the corporation’s shareholders.”

THIRD: The above designated amendments do not provide for an
exchange, reclassification or cancellation of issued shares of stock of the
Corporation.

FOURTH: The designated amendments were adopted by the
Corporation’s Board of Directors on March 21, 2003, and submitted for
approval by the Corporation’'s shareholders. The Corporation has
21,294,223 outstanding shares of common stock, without par value and
860,287 outstanding shares of Preferred Stock, par value $25 per share,
5% Series, which are entitled to vote on the amendment. One hundred
percent of the common shares and at least 99.9 percent of the voting




‘ Preferred Stock were indisputably represented at a shareholders’ meeting
held December 16, 2003, duly called in accordance with the Kentucky
Business Corporation Act, with 21,294,223 of the common shares and
65,098 Preferred Shares indisputably cast in favor of the amendment,
such votes being sufficient for approval of the amendment.

DATED: February 6, 2004
Louisville Gas and Electric Company

BY: <

John R. McCall
Executive Vice President,
General Counsel and
Corporate Secretary
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TO
ARTICLES OF INCORPORATION
OF
LOUISVILLE GAS AND ELECTRIC COMPANY

Pursuant to the provisions of KRS 271B.10-030 and KRS 271B.10-060, the
following Articles of Amendment to the Articles of Incorporation of Louisville Gas and
Electric Company, a Kentucky corporation (the “Corporation”), are hereby adopted:

FIRST: The name of the Corporation is Louisville Gas and Electric
Company.

SECOND: The text of the amendment to Article Ninth of the Corporation’s
Articles of Incorporation is as follows:

“NINTH: All corporate powers shall be exercised by or under the authority
of, and the business and affairs of the Company managed under the
direction of, its Board of Directors. The number of directors shall be fixed
by resolution of the Board of Directors from time to time.

The Board of Directors of the Company, to the extent not prohibited by
law, shall have the power to cause the Company to repurchase its own

. shares and shall have the power to make distributions from time to time to
the corporation’s shareholders.”

THIRD: The above designated amendments do not provide for an
exchange, reclassification or cancellation of issued shares of stock of the
Corporation.

FOURTH: The designated amendments were adopted by the
Corporation’s Board of Directors on March 21, 2003, and submitted for
approval by the Corporation’'s shareholders. The Corporation has
21,294,223 outstanding shares of common stock, without par value and
860,287 outstanding shares of Preferred Stock, par value $25 per share,
5% Series, which are entitled to vote on the amendment. One hundred
percent of the common shares and at least 99.9 percent of the voting




' Preferred Stock were indisputably represented at a shareholders’ meeting
held December 16, 2003, duly called in accordance with the Kentucky
Business Corporation Act, with 21,294,223 of the common shares and
65,098 Preferred Shares indisputably cast in favor of the amendment,
such votes being sufficient for approval of the amendment.

DATED: February 6, 2004
Louisville Gas and Electric Company

BY:

John R. McCall
Executive Vice President,
General Counsel and
Corporate Secretary
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Please state your name, position and business address.

My name is Paul W. Thompson. I am the Senior Vice President of Energy Services
for LG&E Energy LLC (“LG&E Energy”), the parent company of Louisville Gas and
Electric Company (“LG&E”) and Kentucky Utilities Company (“KU”) (LG&E and
KU are collectively referred to as the “Companies”). My business address is 220
West Main Street, Post Office Box 32020, Louisville, Kentucky 40202.

What is the purpose of your testimony?

I will provide a brief general overview of the Companies’ application and the
evidence that supports it. I will also present the Companies’ reasons for becoming
charter members of Midwest Independent Transmission System Operator, Inc.
(“MISQO”), and describe the reasons that the Companies now seek to withdraw from
MISO in favor of pursuing operation with an Independent Transmission Organization
(“ITO”) and a new North American Electric Reliability Council (“NERC”)-certified
Reliability Coordinator (“RC”). Finally, 1 will briefly state why the Commission
should, pursuant to KRS 278.218, approve the Companies’ exit from MISO and
transfer of functional control of the Companies’ transmission assets from MISO to the
Companies, to TVA for reliability coordination purposes, and to SPP for the purposes
of SPP’s acting as the Companies’ ITO.

Please provide a brief overview of the Companies’ proposal set out in its
application and the evidence that supports it.

The proposal contained in the Companies’ application would not only effect the
Companies’ exit from MISO, but would also install an Independent Transmission

Organization to administer the Companies’ Open Access Transmission Tariff
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(“OATT”) and a new NERC-certified Reliability Coordinator to maintain the
Companies’ excellent transmission system reliability. The Companies issued Request
for Proposals (“RFPs”) to identify the best candidates for these roles, and have
selected the Southwest Power Pool (“SPP”) and the Tennessee Valley Authority
(“TVA”) to fill the ITO and RC roles, respectively. These providers will allow the
Companies and their customers to enjoy significant cost savings as compared to
continued MISO membership, and will maintain the level of independence in the
operation of their transmission system that the Federal Energy Regulatory
Commission (“FERC”) requires, and will maintain a high level of system reliability.
The Companies are currently in negotiations with SPP regarding an ITO
Agreement. To date, the ITO Agreement has not been executed, so the Companies
submit a pro forma version of this agreement in MSJ Exhibit 5. Under that
agreement, the Companies will remain the owners and operators of their transmission
system (as they are today), and will continue to maintain ultimate responsibility for
the provision of transmission service, including the sole authority to amend their
OATT pursuant to Section 205 of the Federal Power Act. However, the ITO would
assume responsibility for a number of core transmission functions, including OATT
administration, approval of all transmission service requests, oversight of system
impact studies and facilities study agreements, OASIS administration, calculation of
total transfer capability and available transmission capacity, transmission scheduling,
generation interconnections, and administration of a stakeholder process. Each of the

functions that will be assigned to the ITO meets, or exceeds, the level of
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responsibility that FERC has found to facilitate competition through transmission
independence.

In addition, the Companies have negotiated an agreement and coordinated
with TVA to institute TVA as their NERC-certified Reliability Coordinator. (To
date, the RC Agreement has not been executed, so the Companies submit a pro forma
version of this agreement in MSJ Exhibit 6.) In this role, TVA will provide: (1)
security coordination (as defined in relevant NERC Version 0 standards); (ii)
transmission planning and regional coordination; and (iii) administration of any
seams agreements (although this function may also be provided by the Companies).

In support of its filing, the Companies submit the testimony of several
witnesses. First, Mr. Mark Johnson, Director of Transmission, LG&E Energy, LLC
(“LG&E Energy”) describes the functions of the Independent Transmission
Organization and Reliability Coordinator and the RFP process that led to their
selection, and why the Commission can be assured that the Companies will continue
to provide to their customers excellent transmission system reliability once they exit
MISO. Second, Dr. Mathew J. Morey, Senior Consultant, Laurits R. Christensen
Associates Inc., explains how the Companies’ proposed ITO/RC is economically
superior to, and hence more prudent than, the Companies’ continuing MISO
membership. Third, Mr. Kent W. Blake, Director, State Regulation and Rates for
LG&E Energy Services, Inc., testifies concerning why the Companies’ ITO/RC
proposal meets the requirements of KRS 278.218. Fourth, Dr. Susan F. Tierney,
Managing Principal of The Analysis Group, Inc., testifies that the Companies’

ITO/RC proposal is one the Commission ought to approve based on her independent
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analysis and opinion that the proposal is consistent with the regulatory requirements
of Kentucky. Fifth, Mr. Mike S. Beer, Vice President, Federal Regulation & Policy
for LG&E Energy Services, Inc., testifies about how this application, the Companies’
recent FERC application concerning this same subject matter, and the Commission’s
earlier investigation of the Companies’ membership in MISO, relate to one another.
Finally, the Companies present the independent testimony of representatives
of two third-party contractors, TVA and SPP, which testimony informs the
Commission of the contractors’ qualifications to perform the duties of the
Companies’ RC and ITO, respectively. Specifically, Mr. Stuart L. Goza of TVA
testifies as to TVA’s qualifications and ability to serve as the Companies’ Reliability
Coordinator, and Mr. Bruce Rew of SPP testifies concerning SPP’s qualifications and
ability to serve as the Companies’ Independent Transmission Organization.
What were the reasons that the Companies became charter members of MISO?
The Companies had two primary goals in helping to form and initially joining MISO
as it was originally conceived: (1) to comport with emerging federal regulations, such
as Order No. 888 (and subsequently Order No. 2000); and (ii) to achieve greater
transmission system reliability. At the time the Companies became charter members
of MISO, they believed that MISO’s structure and function would help further their
functions as low- cost, vertically integrated utilities because MISO’s purposes were
limited to providing non-discriminatory open access transmission service over the
transmission assets entrusted to its operational control, as well as receiving and
distributing funds for the use of those assets as agent for the MISO Transmission

Owners. The Companies’ belief that MISO could help the Companies’ continue their




. 1 low-cost provision of service to native load also made MISO participation seem
2 prudent from a state regulatory perspective.

3 Q. Why do the Companies now seek to exit MISO in favor of the ITO/RC proposal?

4 A As the Companies’ evidence showed in the Commission’s previous investigation of
5 the Companies’ membership in MISO, Case No. 2003-00266, even on conservative
6 assumptions concerning the costs of MISO membership, the Companies can obtain
7 significant and recurring economic benefits by exiting MISO in favor of an
8 arrangement such as the ITO/RC proposal. The Companies’ actual operating
9 experience to date confirms the Companies’ estimates of MISO membership costs
10 were indeed quite conservative, so it truer today than it was then that exit from MISO
11 should afford financial benefits for the Companies and their customers. Dr. Morey’s
12 updated cost-benefit figures contained in his testimony filed today show that the
. 13 ITO/RC proposal will provide the Companies and their customers $10-12 million in
14 net economic benefits each year as compared to the Companies’ continued MISO
15 membership. As Dr. Morey further shows, the Companies and their customers can
16 expect net benefits from MISO withdrawal even taking into account the fee that the
17 Companies will have to pay MISO upon exit."
18 Moreover, the Companies can obtain equivalent reliability coordination
19 services from other providers because all reliability coordinators must be NERC-
20 certified. Indeed, FERC has proposed that RCs will be governed by an Electric
21 Reliability Organization pursuant to FERC’s new authority in Title XII, Subtitle A,

' See Agreement of Transmission Facilities Owners to Organize The Midwest Independent Transmission

System
. Operator, Inc., A Delaware Non-Stock Corp., (“MISO Transmission Owners’ Agreement”) Article V, Effective

Feb. 1, 2002.
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Section 1211(a) of the Energy Policy Act of 2005, further ensuring equivalence of
reliability coordination services.

As Mr. Blake more fully explains in his testimony, the ITO/RC proposal,
which provides economic benefits to the Companies and their customers while
maintaining the Companies’ superb transmission system reliability, fully complies
with the requirements of KRS 278.218.

For these reasons, on December 28, 2004, the Companies formally notified
MISO in writing of their intent to withdraw from the MISO. Sending the notice
before the end of the calendar year also served to prevent the Companies from having
to pay an additional year of schedule fees. (A copy of the notice is attached hereto as
PWT Exhibit 1.) MISO has acknowledged that the Companies have given proper and
effective notice and that, once the Companies receive the Commission’s and FERC’s
permission to exit, the Companies may indeed exit MISO as early as January 1, 2006.
As demonstrated by the letter attached to Mr. Michael Beer’s testimony as MSB
Exhibit 1, the Companies and MISO have reached agreement on the formula that will
be used to calculate the exit fee once the date of the Companies’ withdrawal from
MISO becomes certain; the exit fee is currently projected to be approximately $41
million.

By what date do the Companies plan to have completed their exit from MISO?
It 1s the Companies’ goal to complete exit from MISO, including obtaining all
necessary regulatory approvals, no later than April 2006. The Companies therefore

request that the Commission issue its final order in this case no later than March 31,




2006, granting the Companies’ application, subject to the FERC issuing an order
approving the Companies’ application before that agency.
Does this conclude your testimony?

Yes, it does.




VERIFICATION

COMMONWEALTH OF KENTUCKY )
) SS:
COUNTY OF JEFFERSON )

The undersigned, Paul W. Thompson, being duly sworn, deposes and says he is the
Senior Vice President of Energy Services for LG&E Energy LLC, that he has personal
knowledge of the matters set forth in the foregoing testimony, and that the answers contained

therein are true and correct to the best of his information, knowledge and belief.

/M?—\\’_—_

PAUL W.AHOMPSON

Subscribed and sworn to before me, a Notary Public in and before said County and State,

dew

Notary Public

this 18th day of November, 2005.

My Commission Expires:

@g/@ S 2008




PWT Exhibit 1

Page 1 of 1
w\au President lfzs:ﬁhu Main Strest
Energy Services PO. Box 32030 (40232)
Louisville, 40202
502-627-3861
502-627-2985 FAX
VIA OVERNIGHT MAIL, FACSIMILE, AND ELECTRONIC MAIL

(317) 249-5945

December 28, 2004

Mr. James P. Torgerson

President & CEO

Midwest Independent System Operator, Inc.
701 City Center Drive

Carmel, Indiana 46032

Dear Jim:

Pursuant to and in accordance with Section 1 of Article Five and Section J of Article Nine
of the Agreement of Transmission Facilities Owners to Organize the Midwest Independent
Transmission System Operator, Inc. (“MISO”), a Delaware Non-Stock Corporation (“TO
Agreement”), Louisville Gas and Electric Company and Kentucky Utilities Company (hereinafter,
the “Companies”), each hereby tenders to you in your capacity as President of MISO notice of
withdrawal to effectuate withdrawal of the Companies’ facilities from the Transmission System
(as defined under Article One of the TO Agreement). The Companies note that Section 1 of
Article Five of the TO Agreement provides that, based on the delivery date of this notice of
withdrawal, the Companies’ withdrawal will not become effective at any time prior to December
31, 2005, and that such withdrawal requires the approval of the Federal Energy Regulatory
Commission. Such withdrawal, when effective, shall terminate the Companies’ status as an Owner
pursuant to the TO Agreernent.

The Companies look forward to working with you closely to coordinate any transition
issues that may arise. We are also certain that MISO and LG&E personnel will continue to
coordinate their efforts to ensure that the system is operated in a reliable and efficient manner.

Please do not hesitate to contact me if you have any further questions.

Sincerely,

s
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Please state your name and business address.
My name is Mark S. Johnson. I am currently employed as Director, Transmission for
LG&E Energy LLC. LG&E Energy LLC is the parent company of Louisville Gas and
Electric Company (“LG&E”) and Kentucky Utilities Company (“KU”) (collectively,
the “Companies”), the applicants in this proceeding. My business address is 220
West Main Street, Louisville, Kentucky 40202. A complete statement of my
professional training and work experience is contained in Appendix A.
Can you expand upon your current employment duties?
I am responsible for the oversight of functions related to transmission reliability,
planning and expansion for LG&E and KU. I oversee the development and analysis
of base cases for the Companies’ footprint used today by the Midwest Independent
Transmission System Operator, Inc. (“MISO”) in power flow analyses and electricity
models, stability analyses, Available Transfer Capability (“ATC”) calculations, and
reliability criteria compliance. My responsibilities also include the oversight review
of studies and analyses for transmission service and generation interconnection
requests in coordination MISO as required. Recently, I have actively participated in
the process to choose for the Companies an Independent Transmission Organization
(“ITO”) to perform key transmission-related functions and a Reliability Coordinator
(“RC”) to manage reliability functions for the Companies’ transmission system.

I am also directly involved in organization and formation of ReliablityFirst
Council, the larger successor to three regional reliability councils: East Central Area
Reliability Council, Midwest Reliability Organization, and Mid-America

Interconnected Network, Inc. ReliabilityFirst's goal is to preserve and enhance
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electric service reliability and security for the interconnected electric systems within
its region. The portions of the network covered by ReliabilityFirst are currently in
the East Central Area Reliability Council Mid-America Interconnected Network and
the Mid-Atlantic Area Council.  These councils will turn over regional
responsibilities and will wind down other operations when ReliabilityFirst becomes
operational in early 2006.

I have also been involved with NERC’s efforts to implement the provision in
the Energy Policy Act of 2005 concerning the authorization of a self-regulatory
Electric Reliability Organization (“ERO”) and to gain recognition as the ERO.

Have you previously testified before this Commission?

Yes. I have testified in the Commission’s investigation into the continuation of the
Companies’ membership in the Midwest Independent System Operator, Inc. and in
numerous cases involving the public convenience and necessity for transmission
lines.

What is the purpose of your testimony in this proceeding?

The purpose of my testimony is twofold. First, I will explain the fundamental
characteristics and functions of an RC and ITO. Second, I will describe the Request
for Proposals (“RFP”) process by which the Companies chose TVA to act as their RC

and SPP to act as their ITO.

Overview of Independent Transmission Organization and Reliability Coordinator

Would you briefly explain what a Reliability Coordinator (“RC”) will do to

manage reliability functions for the Companies’ transmission system?
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Yes. The RC will perform reliability coordination services consistent with North
American Electric Reliability Council (“NERC”) guidelines, have authority to
approve or deny maintenance schedules for the Companies’ systems, and act as the
transmission planning authority for the systems (including reviewing and determining
the need for expansions and upgrades, approving planning criteria, and conducting
reliability assessments).

Would you briefly explain what Kkey transmission-related functions an
Independent Transmission Organization (“ITO”) will perform?

Yes. The ITO will conduct all transmission scheduling (including calculation of
available transmission capacity and awarding of transmission service to customers),
administer the Companies’ Open Access Transmission Tariff (“OATT”) and Open
Access Same-time Information System (“OASIS”), and control all generation
interconnection determinations, among other functions. Representatives of TVA and
SPP are also submitting testimony in this proceeding to describe their organizations’
capabilities relevant to performing their functions as the Companies’ RC and ITO,
respectively.

Is the ITO a good fit for a vertically integrated utility like LG&E or KU?

Yes. An ITO provides a mechanism for retaining the benefits of the vertically
integrated utility model (rate stability and least-cost integrated planning of generation
and transmission investments) while also gaining the market benefits of open access
wholesale competition (and the assurance to market participants that transmission will
be run by an independent party). It allows low-cost vertically integrated utilities to

continue the planning and operating activities that have made them low-cost; it
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provides the non-discriminatory transmission access that is essential to wholesale
competition; and it keeps the costs of transmission and coordination services low.
What role will the ITO play in the operations of the LG&E/KU systems?

The ITO will be responsible for, and have the authority necessary to carry out,
management of transmission service on the Companies’ system. The ITO will be the
single contact for transmission customers seeking to schedule transactions on the
Companies’ system and will make all decisions relating to allocation of transmission
service to customers.

What are some of the specific functions of the ITO?

As the relevant RFP and pro forma agreement provide, SPP as the ITO will take over
many of the same transmission functions that MISO currently performs for the
Companies. The ITO will have complete authority, and an obligation, to administer
the terms and conditions of the Companies’ FERC-approved OATT. The ITO will
have the authority and obligation to administer the Companies’ OASIS, including the
responsibility to update and post information to ensure compliance with all FERC
OASIS-related regulations.

SPP as the ITO also will evaluate all transmission service requests, including
requests for network service and existing point-to-point service agreements. The ITO
will maintain all of the appropriate documentation associated with transmission
determinations. As with all other functions managed by the ITO, transmission
requests must be evaluated on a non-discriminatory basis. In addition, the ITO will

be the clearinghouse for transmission customers’ questions regarding transmission
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and scheduling. The ITO will act as the scheduling coordinator for all transmission
transactions into, out of, or through the Companies’ transmission system.

The ITO will also conduct all System Impact Studies (“SIS”) and Facilities
Studies as may be required under the OATT when transmission service is requested.
The ITO has the option of coordinating with the Companies or Reliability
Coordinator personnel to the extent that it wishes assistance in performing such
studies. The Companies have the right to review and provide comment on studies,
but the ITO has ultimate authority to determine the impact of service requests on the
system and required upgrades. The ITO will calculate ATC and Total Transfer
Capability in accordance with the FERC-approved OATT. ATC will be calculated on
a control area basis for LG&E/KU’s control area interfaces.

With regard to generator interconnection, the ITO will process all requests by
generators and will perform such studies as warranted by the OATT and the
interconnection standards contained therein. This authority includes the ability to
manage the interconnection queue and establish a system model to evaluate requests
for interconnection.

Will the ITO and RC work cooperatively so that each can perform their
respective functions?

Yes. The ITO and RC will exchange information and cooperate to ensure that both
entities can perform their assigned functions. The application contains a matrix which
highlights the functions of each entity, and communications and coordination

protocols. (The Matrix is attached hereto as MSJ Exhibit 1.)
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Request for Proposal Process

Where you involved in the Companies’ RFP process to choose and ITO and RC?
Yes. I was involved in all steps of the two, separate RFPs to select an ITO and RC. [
assisted in the preparation of the RFPs, including the listed functions of the ITO and
RC.
Please describe the Companies’ RFP process to choose an ITO and RC.
On August 10, 2005 the Companies’ issued an RFP for the Reliability Coordinator
position to MISO, TVA, SPP and PJM. A copy of the RC RFP is attached to my
testimony as MSJ Exhibit 2. The Responses to the RFP were due on August 24,
2005. There were only two respondents to the RFP. On August 30, 2005, the
Companies selected TVA as the reliability coordinator for their systems and, based on
TVA’s response to the RFP, on September 27, 2005, the parties executed a Letter of
Intent, which is attached hereto as MSJ Exhibit 3. The parties anticipate negotiating a
mutually acceptable Reliability Coordination Agreement to be executed on or before
April 1, 2006.

The Companies’ ITO RFP was distributed on August 22, 2005. As with the
RFP for the RC, the Companies issued the RFP to a number of potential entities that
could provide the needed services: SPP, PJM, MISO, New York ISO, ISO New
England, ERCOT, and the California ISO. Responses to the ITO RFP were due on
September 8, 2005. A copy of the ITO RFP is attached hereto as MSJ Exhibit 4.
SPP was the only respondent. SPP and the Companies are currently negotiating an
ITO agreement. The parties plan to conclude negotiations on mutually acceptable

terms on or before April 1, 2006. A copy of the current pro forma ITO agreement




10

11

12

13

14

15

16

17

18

19

20

21

22

23

between the Companies and SPP is attached hereto as MSJ Exhibit 5, which
agreement sets out SPP’s role as ITO, including its having the complete authority,
and an obligation, to administer the terms and conditions of the Companies’ FERC-
approved OATT. The ITO will also have the authority and obligation to administer
the Companies’ OASIS, including the responsibility to update and post information to
ensure compliance with all FERC OASIS-related regulations.

SELECTION OF TVA AS RC

What were the reasons the Companies selected TVA to be the Reliability
Coordinator for their systems?

Of the two responses received by the Companies to their RFP for RC services, TVA’s
proposal was the most reasonable, least cost-alternative to the current MISO
membership. The evidence of this evaluation is contained in the testimony of Dr.
Morey; based on TVA’s response to the Companies’ RFP, the Companies anticipate
that TVA’s RC services will cost $1.5-2.0 million per year. In addition to being
lowest cost respondent, TVA has substantial operational experience in the power
industry.

TVA already acts as the Reliability Coordinator for the Big Rivers Electric
Corporation (“BREC”) and East Kentucky Power Cooperative, Inc. (“EKPC”),
systems that adjoin the Companies’ system. Once TVA becomes the RC for the
Companies’ system, TVA will manage a Reliability Area that encompasses most of
Kentucky. TVA’s expertise with the BREC and EKPC systems, and the region
generally, was seen as a substantial benefit that certainly influenced the Companies’

decision to engage TVA as its Reliability Coordinator.
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TVA also has in place an operational seams agreement with MISO and the
Pennsylvania-Jersey-Maryland RTO (“PJM”), which agreement is called a Joint
Reliability Coordination Agreement (“JRCA”). This is an important benefit: were the
Companies to obtain reliability coordination services from an entity not a party to the
JRCA, the Companies would have to develop individualized seams agreements with
each adjacent control area. Although any of the three NERC-certified Reliability
Coordinators who are parties to the JRCA could fold the Companies into the market
to non-market seams arrangement set forth in the JRCA, TV A was the only one of the
three to respond to the Companies’ RC RFP.

In addition to demonstrating a core competency and a contractual arrangement
to handle reliability coordination issues in the region, TVA meets all of the criteria
regarding independent operation, and met all of the numerous other requirements
outlined in the RFP.

Finally, as I alluded to before, TVA has proposed to perform the functions of
Reliability Coordinator at a rate that is very competitive and would offer the most
economic benefit to the Companies’ retail customers. The cost of the proposed TVA
service is reflected in the analysis present by Dr. Morey in this case.

In sum, the Companies now have chosen TVA as their reliability coordinator
through an RFP process and are confident that TVA will be an excellent Reliability
Coordinator. TVA currently provides reliability coordination service for public power
customers in Kentucky with widely dispersed loads throughout the Companies’
service territory. TVA is well suited to provide such service to the Companies. In

addition, the Companies’ proposed contract gives TVA the authority to oversee
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regional planning. This makes sense from market and relability perspectives
considering TVA’s current reliability footprint in Kentucky. (A copy of the TVA
Reliability Coordination Agreement is attached hereto as MSJ Exhibit 6.)

Is contracting for reliability coordination services typical in the electric utility
industry?

Yes. Reliability Coordination services have been contracted out by public utilities for
many years and continue to be obtained through contract. The Companies can enter
into a contract with one of several NERC-certified Reliability Coordinators in
proximity to the Companies’ control area. The reliability of the transmission system
will be maintained and the costs of doing so can be kept to a minimum. Prior to
joining MISO, the Companies contracted with American Electric Power to provide
reliability coordination services for many years.

What factors lead the Companies to select TVA as their proposed Reliability
Coordinator?

The Companies’ proposed contract gives TVA the authority to oversee regional
planning. This makes sense from market and reliability perspectives considering
TVA’s current reliability footprint in Kentucky.

Given TVA’s NERC-certification as a reliability coordinator, its demonstrated
excellence as an RC for EKPC, BREC, and other systems, and all of TVA’s
other qualifications, is it your opinion that TVA will ensure the reliability of the

Companies’ transmission system as well as has MISO?
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Yes, it is my opinion that TVA has clearly demonstrated that it can provide reliability
coordination services that will result in reliability for the Companies’ transmission
system that is equivalent to the reliability the Companies enjoy today.

SELECTION OF SPP AS THE ITO

What factors led the Companies to select SPP as their ITO?

The Companies selected SPP as their ITO using essentially the same factors as the
Companies used to select a Reliability Coordinator. Namely, the Companies wanted
to ensure that the ITO can: (i) competently perform the functions required of it, as
described in the RFP; (ii) meet all other requirements listed in the RFP, especially
those related to their independence from other market participants; and (iii) provide
substantial value to LG&E/KU’s customers through a competitive rate for the service
it provides. Based on SPP’s RFP response, the Companies anticipate that SPP’s ITO
services will cost approximately $3.0 million per year.

Although SPP was the only entity to respond to the ITO RFP, its proposal was
very reasonable when compared to, for example, the cost of the arrangement between
Duke and MISO, which, based on my understanding, generally provides for the same
types of tariff administration services. SPP is competent to perform the duties
required of the ITO, willing to perform all of those duties, and sees provision of these
unbundled services as mutually beneficial for the Companies and SPP’s existing
membership. SPP already has in place the personnel and infrastructure needed to
perform the transmission function duties needed and, most importantly, has
substantial experience in transmission operations. SPP has offered to provide ITO

services to the Companies at a very competitive rate. Moreover, SPP processed
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transmission service requests for the American Electric Power East (which includes
Kentucky Power) transmission system from 2000 through 2004. In this role, SPP
independently accepted or denied transmission service requests received on AEP’s
OASIS. Thus, SPP is well qualified to serve as the Companies’ ITO.

Are the proposed agreements with TVA and SPP for a proper purpose and
consistent with the public interest?

Yes, in my opinion, the agreements are clearly for a proper purpose and are consistent
with the public interest. Collectively, they will allow the Companies to satisfy
FERC’s regulation of the operation of the transmission system and provide a
reasonable and reliable method of operating the transmission system at a more
reasonable cost than is allowed under the Companies’ current MISO membership.
The Companies expect to enter into final agreements with TVA and SPP within the
next sixty days and will file them with the Commission.

Does this conclude your testimony?

Yes.
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APPENDIX A

Mark S. Johnson

Director of Transmission
LG&E Energy LLC

220 West Main Street
Louisville, Kentucky 40202
Telephone: (502) 627-2824

Education
Murray State University, Bachelor of Science - Civil Engineering Technology (1980)

Previous Positions

LG&E Energy LLC
. Jan 2001 - Director of Transmission
o Nov 1997 - Director, Distribution Operations

Entergy, Grand Gulf Nuclear Generation Station

. Jan 1985 to Feb 1987 - Manager, Engineering Support

Tennessee Valley Authority, Watts Bar Nuclear Generating Station

. Feb 1987 to Nov 1997 - Area Vice President, Transmission, Customer Service

and Marketing (for 3-1/2 years), and other various senior level positions in power
generation, transmission, customer service and marketing

. May 1980 to Jan 1985 - Manager, Document Control and Configuration
Management
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PRIMARY RESPONSIBILITIES AND SUPPORT FUNCTIONS FOR OPERATING AND OVERSEEING
TRANSMISSION OWNER’S TRANSMISSION SYSTEM UNDER THE ITO/RELIABILITY
COORDINATOR MODEL'

RELIABILITY COORDINATOR
A. Primary Responsibilities

e The Reliability Coordinator shall enforce operational reliability requirements as the
NERC-certified Reliability Coordinator.

¢ The Reliability Coordinator shall implement applicable NERC and regional reliability
criteria initiatives, such as maintaining a connection to NERC’s Interregional Security
Network (“ISN”), day-ahead load-flow analysis, transmission loading relief procedures,
and information exchange.

e The Reliability Coordinator shall develop and coordinate with the Reliability
Coordination Advisory Committee new operating procedures and guidelines and
revisions to existing operating procedures and guidelines under this Agreement.

e The Reliability Coordinator shall develop and maintain system models and tools needed
to perform analysis needed to develop operational plans.

e The Reliability Coordinator shall coordinate with neighboring Reliability Coordinators
and other operating entities as appropriate to ensure regional reliability.

e The Reliability Coordinator shall coordinate transmission loading relief and voltage
correction actions with Transmission Owner and with other Reliability Coordinators.

e The Reliability Coordinator shall identify Coordinated Flowgates and determination of
flowgates requiring Reciprocal Coordination (twice annually).

e The Reliability Coordinator shall compile reservation set based on Freeze Date; compile
designated resources based on Freeze Date; calculate Historic Firm Flow Values and
Ratios for all coordinated flowgates on both Transmission Owner’s system and adjoining
systems (Bi-annual).

e The Reliability Coordinator shall develop Reciprocal Coordination Agreements that
establish how each Operating Entity will consider its own Flowgate or constraint usage as
well as the usage of other Operating Entities when it determines the amount of Flowgate
or constraint capacity remaining. This process will include both operating horizon
determination as well as forward looking capacity allocation.

! This list of primary responsibilities and support functions is designed to compliment Attachment L of the

OATT and does not replace or negate any provision contained therein.
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The Reliability Coordinator shall implement AFC Process -- determine AFC attribute
requirements; obtain NNL Impact Data; implement Allocation Calculation Process;
implement ASTFC Process; implement AFC Calculation Process; implement CMP
business rules for AFC vs. ASTFC.

The Reliability Coordinator shall provide the Transmission Owner and ITO with data
necessary to analyze requests for new Transmission service.

The Reliability Coordinator shall monitor, analyze, and coordinate the reliability of the
Transmission Owner’s facilities and interfaces with other Balancing Authorities,
Transmission Operators, and other Reliability Coordinators.

The Reliability Coordinator shall ensure a long-term (one year and beyond) plan is
available for adequate resources and transmission within the Area; integrate and assess
the plans from the Transmission Planners and Resource Planners within the Reliability
Area to ensure those plans meet the reliability standards; and coordinate the development
of recommended solutions to plans that do not meet those standards.

The Reliability Coordinator shall integrate transmission and resource (demand and
capacity) system models from the Relaibility Area operating entities to evaluate
transmission system performance and resource adequacy.

The Reliability Coordinator shall apply methodologies and tools to assess and analyze the
transmission systems expansion plans and the resource adequacy plans.

The Reliability Coordinator shall collect all information and data required for modeling
and evaluation purposes.

The Reliability Coordinator shall monitor all reliability-related parameters within the
Reliability Authority Area, including generation dispatch and transmission maintenance
plans and perform analyses of planned transmission and generation outages and the
coordination of such outages with NERC, the ITO, the Transmission Owner, and other
Reliability Coordinators.

The Reliability Coordinator shall direct revisions to transmission maintenance plans as
required and as permitted by agreements.

The Reliability Coordinator shall request revisions to generation maintenance plans as
required and as permitted by agreements.

The Reliability Coordinator shall develop Interconnection Reliability Operating Limits
(to protect from instability and cascading outages).

The Reliability Coordinator shall perform the reliability analysis (actual and contingency)
for the Reliability Authority Area.
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The Reliability Coordinator shall approve or deny bilateral schedules from the reliability
perspective.

The Reliability Coordinator shall assist in the determination of Interconnected Operations
Services requirements for balancing generation and load, and transmission reliability
(e.g., reactive requirements, location of operating reserves).

The Reliability Coordinator shall identify, communicate, and direct actions to relieve
reliability threats and limit violations in the Reliability Authority Area.

The Reliability Coordinator shall direct implementation of emergency procedures.
The Reliability Coordinator shall direct and coordinate System Restoration.

The Reliability Coordinator shall perform analyses to develop an evaluation of the
expected next-day transmission system operations and the overall system conditions with
information provided by the Transmission Owner.

The Reliability Coordinator shall assess, develop and document resource and
transmission expansion plans by:

o Integrating and verifying that the respective resource and transmission expansion
plans for the Planning Authority Area meet reliability standards.

o Identifying and reporting on potential transmission system and resource adequacy
deficiencies, and provide alternate resource and transmission expansion plans that
mitigate these deficiencies.

The Reliability Coordinator shall approve Interchange Transactions from ramping ability
perspective.

The Reliability Coordinator shall provide telemetry of transmission system information.

The Reliability Coordinator shall notify others of any planned transmission changes that
may impact their facilities.

B. Support Functions

The Reliability Coordinator shall review the Transmission Owner’s development and
maintenance of transmission and resource (demand and capacity) system models to
evaluate transmission system performance and resource adequacy.

The Reliability Coordinator shall review the Transmission Owner’s methodologies and
tools for: (i) the analysis and simulation of the transmission systems in the assessment
and development of transmission expansion plans; and (ii) the analysis and development
of resource adequacy plans.
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The Reliability Coordinator shall review the ITO’s plans for evaluating responses to
long-term (generally one year and beyond) transmission service requests

The Reliability Coordinator shall review the ITO’s and Transmission Owner’s evaluation
of transmission facility plans required to integrate new (end-use customer, generation,
and transmission) facilities into the interconnected bulk electric systems.

The Reliability Coordinator shall review the ITO’s analyses and reports as required on
the long-term resource and transmission plans for the Planning Authority Area.

The Reliability Coordinator shall review the Transmission Owner’s monitoring of
transmission expansion plan and resource plan implementation.

The Reliability Coordinator shall review the Transmission Owner’s coordination of
project implementation that requires transmission outages that can impact reliability and
firm transactions.

The Reliability Coordinator shall review the ITO’s evaluation of the impact of revised
transmission and generator in-service dates on resource and transmission adequacy.

The Reliability Coordinator shall review the ITO’s formulation of operational plans
(generation commitment, outages, etc) for reliability assessment.

The Reliability Coordinator shall review the Transmission Owner’s determination of the
need for Interconnected Operations Services.

The Reliability Coordinator shall review the Transmission Owner’s deployment of
Interconnected Operations Services.

The Reliability Coordinator shall review the Transmission Owner’s implementation of
emergency procedures.

The Reliability Coordinator shall review the Transmission Owner’s role in maintaining
reliability of the transmission area in accordance with Reliability Standards.

The Reliability Coordinator shall review the Transmission Owner’s maintenance
schedules (dates and times).

The Reliability Coordinator shall review the Transmission Owner’s defined voltage
profiles.

The Reliability Coordinator shall review the Transmission Owner’s definitions of
operating limits, development of contingency plans, and oversight of operations of the
transmission facilities.
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The Reliability Coordinator shall review the Transmission Owner’s development of a
long-term (generally one year and beyond) plan for the reliability (adequacy) of the
interconnected bulk electric transmission systems within a portion of the Planning
Authority Area.

The Reliability Coordinator shall review the Transmission Owner’s maintenance of
transmission system models (steady-state, dynamics, and short circuit) and application of
appropriate tools for the development of transmission plans.

The Reliability Coordinator shall review the Transmission Owner’s development of
transmission plans to ensure that such plans are within defined voltage and stability limits
and within appropriate facility thermal ratings.

The Reliability Coordinator shall review the Transmission Owner’s definitions of system
protection and control needs and requirements, including special protection systems
(remedial action schemes), that are needed to meet reliability standards.

The Reliability Coordinator shall review the ITO’s evaluation of and plan for
transmission service and interconnection requests beyond one year.

The Reliability Coordinator shall review the Transmission Owner’s development of and
report on transmission expansion plans for assessment and compliance with reliability
standards.

The Reliability Coordinator shall coordinate with the Transmission Owner to define,
collect and develop information needed for planning purposes, including: (i) transmission
facility characteristics and ratings; (ii) demand and energy end-use customer forecasts,
capacity resources, and demand response programs; (iii) generator unit performance
characteristics and capabilities; and (iv) long-term capacity purchases and sales.

The Reliability Coordinator shall assist the ITO in reviewing and determining TTC
values (generally one year and beyond) as appropriate.

The Reliability Coordinator shall coordinate with the Transmission Owner to ensure that
Transmission Owner has control over the following combinations within a Balancing
Authority Area: (1) Load and Generation (an isolated system); (ii) Load and Scheduled
Interchange; (iii) Generation and Scheduled Interchange; and (iv) Generation, Load, and
Scheduled Interchange.

The Reliability Coordinator shall assist the Transmission Owner in calculating Area
Control Error within the Balancing Authority Area.

The Reliability Coordinator shall assist the Transmission Owner in reviewing generation
commitments, dispatch, and load forecasts.
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The Reliability Coordinator shall assist the Transmission Owner in implementing
interchange schedules.

The Reliability Coordinator shall assist the Transmission Owner in monitoring and
reporting control performance and disturbance recovery.

The Reliability Coordinator shall assist the Transmission Owner and the ITO in providing
balancing and energy accounting (including hourly checkout of Interchange Schedules
and Actual Interchange), and administering Inadvertent energy paybacks.

The Reliability Coordinator shall assist the ITO in determining valid, balanced,
Interchange Schedules (validation of sources and sinks, transmission arrangements,
interconnected operations services, etc.).

The Reliability Coordinator shall assist the ITO in verifying ramping capability of the
source and sink Balancing Authority Areas for requested Interchange Schedules.

The Reliability Coordinator shall assist the ITO in collecting and disseminating
Interchange Transaction approvals, changes, and denials.

The Reliability Coordinator shall assist the ITO in authorizing implementation of
Interchange Transactions.

The Reliability Coordinator shall assist in entering Interchange Transaction information
into Reliability Assessment Systems (e.g., the Interchange Distribution Calculator in the
Eastern Interconnection).

The Reliability Coordinator shall assist the Transmission Owner in defining and
collecting transmission information and transmission facility characteristics and ratings.

The Reliability Coordinator shall assist the Transmission Owner in monitoring and
reporting, as appropriate, on transmission expansion plan implementation.

The Reliability Coordinator shall assist the ITO in processing transmission service
requests.

The Reliability Coordinator shall provide support to the ITO in approving or denying
transmission service requests.

The Reliability Coordinator shall provide support to the ITO in approving Interchange
Transactions from a transmission service arrangement perspective.

The Reliability Coordinator shall assist the ITO in determining and posting available
transfer capability (ATC) values.
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ITO
A. Primary Responsibilities
The ITO shall evaluate plans for customer requests for transmission service.

o The ITO shall evaluate responses to long-term (generally one year and beyond)
transmission service requests.

o The ITO shall review transmission facility plans required to integrate new (end-
use customer, generation, and transmission) facilities into the interconnected bulk
electric systems.

The ITO shall review and determine TTC values as appropriate.

The ITO shall provide analyses and reports as required on the long-term resource and
transmission plans for the Planning Authority Area.

The ITO shall evaluate the impact of revised transmission and generator in-service dates
on resource and transmission adequacy.

The ITO shall formulate an operational plan (generation commitment, outages, etc) for
reliability assessment.

The ITO shall provide balancing and energy accounting (including hourly checkout of
Interchange Schedules and Actual Interchange), and administer Inadvertent energy

paybacks.

The ITO shall determine valid, balanced, Interchange Schedules (validation of sources
and sinks, transmission arrangements, interconnected operations services, etc.).

The ITO shall verify ramping capability of the source and sink Balancing Authority
Areas for requested Interchange Schedules.

The ITO shall collect and disseminate Interchange Transaction approvals, changes, and
denials.

The ITO shall authorize implementation of Interchange Transactions.
The ITO shall maintain record of individual Interchange Transactions.

The ITO shall evaluate and plan for transmission service and interconnection requests
beyond one year.

The ITO shall receive transmission service requests and process each request for service
according to the requirements of the tariff.
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The ITO shall maintain commercial interface for receiving and confirming requests for
transmission service according to the requirements of the tariff (e.g., OASIS).

The ITO shall approve or deny transmission service requests.

The ITO shall approve Interchange Transactions from transmission service arrangement
perspective.

The ITO shall determine and post available transfer capability (ATC) values.
B. Support Functions

The ITO shall assist the Reliability Coordinator in directing revisions to transmission
maintenance plans as required and as permitted by agreements.

The ITO shall assist the Reliability Coordinator in requesting revisions to generation
maintenance plans as required and as permitted by agreements.

The ITO shall assist the Reliability Coordinator in approving or deny bilateral schedules
from the reliability perspective.

The ITO shall assist the Transmission Owner in defining, collecting, and developing
demand and energy end-use customer forecasts, capacity resources, and demand response
programs.

The ITO shall assist the Transmission Owner in defining, collecting, and developing
Long-term capacity purchases and sales.

The ITO shall assist the Reliability Coordinator in assessing, developing, and
documenting resource and transmission expansion plans.

o The ITO shall assist the Reliability Coordinator in integrating and verifying that
the respective plans for the Planning Authority Area meet reliability standards.

o The ITO shall assist the Reliability Coordinator in identifying and reporting on
potential transmission system and resource adequacy deficiencies, and providing
alternate plans that mitigate these deficiencies.

The ITO shall assist the Transmission Owner in monitoring transmission expansion plan
and resource plan implementation.

The ITO shall assist the Transmission Owner in coordinating project implementation that
requires transmission outages that can impact reliability and firm transactions.
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The ITO shall coordinate with the Transmission Owner to ensure that Transmission
Owner has control over the following combinations within a Balancing Authority Area:
(i) Load and Generation (an isolated system); (ii) Load and Scheduled Interchange; (iii)
Generatjon and Scheduled Interchange; and (iv) Generation, Load, and Scheduled
Interchange.

The ITO shall assist the Transmission Owner in calculating Area Control Error within the
Balancing Authority Area.

The ITO shall assist the Transmission Owner in reviewing generation commitments,
dispatch, and load forecasts.

The ITO shall assist the Transmission Owner in implementing interchange schedules.

The ITO shall assist the Transmission Owner in monitoring and reporting control
performance and disturbance recovery.

The ITO shall assist in the development and review of Transmission Owner’s
maintenance schedules (dates and times).

The ITO shall assist the Reliability Coordinator in notifying others of any planned
transmission changes that may impact their facilities.

The ITO shall assist the Transmission Owner in monitoring and reporting, as appropriate,
on transmission expansion plan implementation.

The ITO shall assist the Transmission Owner in allocating transmission losses (MWs or
funds) among Balancing Authority Areas.

TRANSMISSION OWNER
A. Primary Responsibilities

The Transmission Owner shall develop and maintain transmission and resource (demand
and capacity) system models to evaluate transmission system performance and resource
adequacy.

The Transmission Owner shall maintain and apply methodologies and tools for the
analysis and simulation of the transmission systems in the assessment and development
of transmission expansion plans and the analysis and development of resource adequacy
plans.

The Transmission Owner shall define and collect or develop information required for
planning purposes, including: (i) transmission facility characteristics and ratings; (ii)
demand and energy end-use customer forecasts, capacity resources, and demand response
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programs; (iii) generator unit performance characteristics and capabilities; and (iv) long-
term capacity purchases and sales.

The Transmission Owner shall review transmission facility plans required to integrate
new (end-use customer, generation, and transmission) facilities into the interconnected

bulk electric systems.

The Transmission Owner shall monitor transmission expansion plan and resource plan
implementation.

The Transmission Owner shall coordinate project implementation that requires
transmission outages that can impact reliability and firm transactions.

The Transmission Owner must have control the following combinations within a
Balancing Authority Area: (i) load and generation (an isolated system); (ii) load and
Scheduled Interchange; (iii) generation and Scheduled Interchange; and (iv) generation,
load, and Scheduled Interchange.

The Transmission Owner shall calculate Area Control Error within the Balancing
Authority Area.

The Transmission Owner shall review generation commitments, dispatch, and load
forecasts.

The Transmission Owner shall implement interchange schedules by entering those
schedules into an energy management system.

The Transmission Owner shall provide frequency response.

The Transmission Owner shall monitor and report control performance and disturbance
recovery.

The Transmission Owner shall provide balancing and energy accounting (including
hourly checkout of Interchange Schedules and Actual Interchange), and administer
Inadvertent energy paybacks.

The Transmission Owner shall determine needs for Interconnected Operations Services.
The Transmission Owner shall deploy Interconnected Operations Services.

The Transmission Owner shall implement emergency procedures.

The Transmission Owner shall maintain reliability of the transmission area in accordance
with Reliability Standards.
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The Transmission Owner shall provide detailed maintenance schedules (dates and times)
to the Reliability Coordinator for review.

The Transmission Owner shall maintain defined voltage profiles.

The Transmission Owner shall define operating limits, develop contingency plans, and
monitor operations of the transmission facilities.

The Transmission Owner shall provide telemetry of transmission system information.

The Transmission Owner shall develop a long-term (generally one year and beyond) plan
for the reliability (adequacy) of the interconnected bulk electric transmission systems
within a portion of the Planning Authority Area.

The Transmission Owner shall maintain transmission system models (steady-state,
dynamics, and short circuit) and apply appropriate tools for the development of
transmission plans.

The Transmission Owner shall define and collect transmission information and
transmission facility characteristics and ratings.

The Transmission Owner shall develop transmission plans within defined voltage and
stability limits and within appropriate facility thermal ratings.

The Transmission Owner shall define system protection and control needs and
requirements, including special protection systems (remedial action schemes), to meet
reliability standards.

The Transmission Owner shall develop and report, as appropriate, on its transmission
expansion plan for assessment and compliance with reliability standards.

The Transmission Owner shall monitor and report, as appropriate, on its transmission
expansion plan implementation.

The Transmission Owner shall allocate transmission losses (MWs or funds) among
Balancing Authority Areas.

B. Support Functions

The Transmission Owner shall cooperate with the Reliability Coordinator in its
enforcement operational reliability requirements.

The Transmission Owner shall cooperate with the Reliability Coordinator in its
monitoring of all reliability-related parameters within the Reliability Authority Area,
including generation dispatch and transmission maintenance plans.
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The Transmission Owner shall comply with the Reliability Coordinator’s revisions to
transmission maintenance plans as required and as permitted by agreements.

The Transmission Owner shall consider the Reliability Coordinator’s requests for
revisions to generation maintenance plans as required and as permitted by agreements.

The Transmission Owner shall assist the Reliability Coordinator in developing
Interconnection Reliability Operating Limits (to protect from instability and cascading
outages).

The Transmission Owner shall assist the Reliability Coordinator in performing reliability
analyses (actual and contingency) for the Reliability Authority Area.

The Transmission Owner shall comply with the Reliability Coordinator’s approval or
denial of bilateral schedules from the reliability perspective.

The Transmission Owner shall assist in determining Interconnected Operations Services
requirements for balancing generation and load, and transmission reliability (e.g., reactive
requirements, location of operating reserves).

The Transmission Owner shall comply with the Reliability Coordinator’s directives for
relieving reliability threats and limiting violations in the Reliability Authority Area.

The Transmission Owner shall comply with the Reliability Coordinator’s directives for
implementing emergency procedures.

The Transmission Owner shall comply with the Reliability Coordinator’s directives
regarding System Restoration.

The Transmission Owner shall assist the ITO in its evaluation of responses to long-term
(generally one year and beyond) transmission service requests.

The Transmission Owner shall assist the ITO in its review and determination of TTC
values as appropriate.

The Transmission Owner shall assist the Reliability Coordinator in assessing, developing,
and documenting resource and transmission expansion plans.

o The Transmission Owner shall assist the Reliability Coordinator in integrating

and verifying that the respective plans for the Planning Authority Area meet
reliability standards.

o The Transmission Owner shall assist the Reliability Coordinator in identifying
and reporting on potential transmission system and resource adequacy
deficiencies, and providing alternate plans that mitigate these deficiencies.
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The Transmission Owner shall assist the ITO in preparing analyses and reports as
required on the long-term resource and transmission plans for the Planning Authority
Area.

The Transmission Owner shall assist the ITO in evaluating the impact of revised
transmission and generator in-service dates on resource and transmission adequacy.

The Transmission Owner shall assist the ITO in formulating an operational plan
(generation commitment, outages, etc) for reliability assessment.

The Transmission Owner shall assist the ITO in determining valid, balanced, Interchange
Schedules (validation of sources and sinks, transmission arrangements, interconnected
operations services, etc.).

The Transmission Owner shall assist the ITO in verifying ramping capability of the
source and sink Balancing Authority Areas for requested Interchange Schedules.

The Transmission Owner shall assist the ITO in collecting and disseminating Interchange
Transaction approvals, changes, and denials.

The Transmission Owner shall assist the ITO in authorizing implementation of
Interchange Transactions.

The Transmission Owner shall assist in entering Interchange Transaction information into
Reliability Assessment Systems (e.g., the Interchange Distribution Calculator in the
Eastern Interconnection).

The Transmission Owner shall assist the Reliability Coordinator in notifying others of
any planned transmission changes that may impact their facilities.

The Transmission Owner shall assist the Reliability Coordinator in evaluating and
planning for transmission service and interconnection requests beyond one year.

The Transmission Owner shall assist the ITO in processing transmission service requests.

The Transmission Owner shall assist the ITO in maintaining a commercial interface for
receiving and confirming requests for transmission service according to the requirements
of the tariff (e.g., OASIS).

The Transmission Owner shall assist the ITO in the process of approving or denying
transmission service requests.

The Transmission Owner shall assist the ITO in the process of approving Interchange
Transactions from transmission service arrangement perspective.
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. e The Transmission Owner shall assist the ITO in determining and posting available
transfer capability (ATC) values.
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Legend: RC/TVA
ead Responsibility - L Cvz‘i’tfg;:;"
Review and Approval -A TOs/RCsS/RRC
Coordination - C LG&E | RCAVA | 11O s
Function — Operating Reliability
Tasks
1. Enforce operational reliability requirements (o L
2. Monitor all reliability-related parameters within the Reliability Authority Area,
including generation dispatch and transmission maintenance plans C L
3. Direct revisions to transmission maintenance plans as required and as permitted by
agreements C L C Yes
4. Request revisiCns tC generatiCn maintenance plans as required and as permitted by
agreements C L Cc Yes
5. Develop Interconnection Reliability Operating Limits (to protect from instability and
cascading outages). C L
6. Perform reliability analysis (actual and contingency) for the Reliability Authority
Area C L Yes
7. Approve or deny bilateral schedules from the reliability perspective C L (] Yes
8. Assist in determining Interconnected Operations Services requirements for balancing
generation and load, and transmission reliability (e.g., reactive requirements, location of
operating reserves). Cc L
9. Identify, communicate, and direct actions to relieve reliability threats and limit
violations in the Reliability Authority Area C L Yes
10. Direct implementation of emergency procedures Cc L Yes
11. Direct and coordinate System Restoration Cc L Yes
.'unction — Planning Reliability
Tasks
1. Develop and maintain transmission and resource (demand and capacity) system
models to evaluate transmission system performance and resource adequacy. L A Yes
2. Maintain and apply methodologies and tools for the analysis and simulation of the
transmission systems in the assessment and development of transmission expansion
plans and the analysis and development of resource adequacy plans. L A
3. Define and collect or develop information required for planning purposes, including:
a. Transmission facility characteristics and ratings, L C Yes
b. Demand and energy end-use customer forecasts, capacity resources, and demand
response programs, L C C Yes
c. Generator unit performance characteristics and capabilities, and L C Yes
d. Long-term capacity purchases and sales. L C C
4. Evaluate plans for customer requests for transmission service.
a. Evaluate responses to long-term (generally one year and beyond) transmission
service requests. C A L Yes
b. Review transmission facility plans required to integrate new (end-use customer,
generation, and transmission) facilities into the interconnected bulk electric systems. L A L
5. Review and determine TTC values (generally one year and beyond) as appropriate. C C L
6. Assess, develop, and document resource and transmission expansion plans.
a. Integrate and verify that the respective plans for the Planning Authority Area
meet reliability standards. C L C Yes

b. Identify and report on potential transmission system and resource adequacy
deficiencies, and provide alternate plans that mitigate these deficiencies. C L C

10/6/2005, Matrix of Responsibilities.xls
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7. Provide analyses and reports as required on the long-term resource and transmission
plans for the Planning Authority Area. Cc A L Yes
8. Monitor transmission expansion plan and resource plan implementation. L A (o
9. Coordinate project implementation requiring transmission outages that can impact
reliability and firm transactions. L A C Yes
10. Evaluate the impact of revised transmission and generator in-service dates on
resource and transmission adequacy. C A L Yes
Function — Balancing
Tasks
1. Must have control of any of the following combinations within a Balancing Authority
Area:
a. Load and Generation (an isolated system) L C (]
b. Load and Scheduled Interchange L C C
c. Generation and Scheduled Interchange L C C
d. Generation, Load, and Scheduled Interchange L C Cc
2. Calculate Area Control Error within the Balancing Authority Area. L (o Cc
3. Review generation commitments, dispatch, and load forecasts. L C C Yes
4. Formulate an operational plan (generation commitment, outages, etc) for reliability
assessment C A L Yes
5. Approve Interchange Transactions from ramping ability perspective L Yes
6. Implement interchange schedules by entering those schedules into an energy
management system L C C
7. Provide frequency response L
8. Monitor and report control performance and disturbance recovery L Cc C Yes
9. Provide balancing and energy accounting (including hourly checkout of Interchange
Schedules and Actual Interchange), and administer Inadvertent energy paybacks L C L
10. Determine needs for Interconnected Operations Services L A Yes
11. Deploy Interconnected Operations Services. L A Yes
12. Implement emergency procedures L A Yes
Function — Transmission Operations
Tasks
1. Maintain reliability of the transmission area in accordance with Reliability Standards. L A Yes
2. Provide detailed maintenance schedules (dates and times) L A C Yes
3. Maintain defined voltage profiles. L A
4. Define operating limits, develop contingency plans, and monitor operations of the
transmission facilities. L A Yes
5. Provide telemetry of transmission system information L L
Function — Interchange
Tasks
1. Determine valid, balanced, Interchange Schedules (validation of sources and sinks,
transmission arrangements, interconnected operations services, etc.). C C L Yes
. Verify ramping capability of the source and sink Balancing Authority Areas for
quested Interchange Schedules C C L Yes
3. Collect and disseminate Interchange Transaction approvals, changes, and denials C C L Yes

10/6/2005, Matrix of Responsibilities.xls
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4. Authorize implementation of Interchange Transactions C C L Yes
5. Enter Interchange Transaction information into Reliability Assessment Systems (e.g.,
the Interchange Distribution Calculator in the Eastern Interconnection) C C ? Yes
6. Maintain record of individual Interchange Transactions L

Function — Transmission Planning

Tasks

Develops a long-term (generally one year and beyond) plan for the reliability (adequacy)
of the interconnected bulk electric transmission systems within a portion of the Planning

Authority Area. L A Yes
1. Maintain transmission system models (steady-state, dynamics, and short circuit) and
apply appropriate tools for the development of transmission plans. L A Yes
2. Define and collect transmission information and transmission facility characteristics
and ratings. L C Yes
3. Develop plans within defined voltage and stability limits and within appropriate facility
thermal ratings. L A Yes
4. Define system protection and control needs and requirements, including special
protection systems (remedial action schemes), to meet reliability standards. L A
5. Determine TTC values as appropriate. C C L
6. Notify others of any planned transmission changes that may impact their facilities. Cc L C Yes
7. Evaluate and plan for transmission service and interconnection requests beyond one

ear. C A L Yes
8. Develop and report, as appropriate, on its transmission expansion plan for assessment
and compliance with reliability standards. L A Yes
9. Monitor and report, as appropriate, on its transmission expansion plan implementation. L C C Yes

Function — Transmission Service

Tasks
1. Receive transmission service requests and process each request for service according to
the requirements of the tariff. C C L
a. Maintain commercial interface for receiving and confirming requests for
transmission service according to the requirements of the tariff (e.g., OASIS). Cc L Yes
2. Approve or deny transmission service requests Cc c L Yes

3. Approve Interchange Transactions from transmission service arrangement perspective Cc L Yes

C
4. Determine and post available transfer capability (ATC) values. C C L
5. Allocate transmission losses (MWs or funds) among Balancing Authority Areas. L

10/6/2005, Matrix of Responsibilities.xls
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1 Introduction
1.1 Corporate Overview

LG&E Energy LLC is a diversified energy services company and is @ member of E.ON AG, headquartered
in Dusseldorf, Germany. LG&E Energy LLC, headquartered in Louisville, Kentucky, operates in domestic
and international markets with businesses in power generation; project development; retail gas and
electric utility services; and asset-based energy marketing. LG&E Energy LLC, through its subsidiaries,
Louisville Gas and Electric, Kentucky Utilities (KU), and Western Kentucky Energy (WKE) provides electric
and gas service throughout the state of Kentucky and in seven counties in Virginia and is one of the US’s
jowest-cost energy providers and an industry innovator. LG&E Energy Services Inc., another subsidiary
of LG&E Energy LLC provides support functions for Louisville Gas & Electric, KU, and WKE (LG&E Energy
LLC and its affiliates collectively referred to as "LG&E”). Our mission is to provide exceptional vaiue to
our customers and shareholders as we move toward the era of competition in the energy industry.

1.2 History and RFP Goals

LG&E would like to receive pricing related to the cost of outsourcing the services associated with
Reliability Coordinator, as outlined in this document. The LG&E / KU system consists of 5,120 pole miles
of transmission lines, 142 substations, 122 transformers, 1,052 breakers, and 339 RTU's.

No Subsidization of Related Costs. Any entity that is either a member of the entity to which the RFP
is being sent, or is otherwise responsible for any of the costs associated with the operation of such entity
will not, under any circumstances, be expected to contribute to or otherwise subsidize the costs of the
service provider providing services to LG&E under any resulting agreement and, further LG&E will be
solely responsible for all costs associated with any infrastructure investments that may be reasonably
required for the service provider to perform its obligations under such agreement. Any entity in receipt of
this RFP will not bear any responsibility for any costs associated with the termination of any resulting
agreement, either through mutual agreement of the parties, or by expiration, unless the service provider
is otherwise obligated under the agreements for costs and /or the rendering of some performance.

Regional development plans can be optimized. The service provider will develop the base
transmission expansion plan for LG&E. This plan will then be used to optimize regional development for
all members that choose to participate in the process. This approach presents a real opportunity to
reduce overall transmission expansion costs.

Reliability coordination between the RTO region and LG&E Enerqgy Services Inc. will be

enhanced. The service provider will assure non-discriminatory assessment and operation of the LG&E
system. RTO members will benefit from an increased range of options available to the reliability
coordinators in resolving projected overloads in the region.

1.3 Timetable

The following events are tentatively scheduled for this bid:

August 10, 2005 RFP Issued
August 24, 2005 Proposal Deadline by 12:00 p.m. EDT.
August 25, 2005 Emailed Copy of Proposal sent by 10:00 a.m.

LG&E RESERVES THE RIGHT TO CHANGE THE ABOVE SCHEDULE AT ANY TIME WITHOUT
NOTICE.
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1.4 Confidentiality

This RFP is confidential and for the sole use of supplier's preparation of a Proposal. By supplier’s
acceptance hereof, supplier agrees:

1.4.1 Not to disclose, copy or distribute this RFP in whole or in part to persons other than supplier’s
employees and agents who are authorized by nature of their duties to receive such information.

1.4.2 To return any LG&E confidential or proprietary materials upon LG&E's request.

1.4.3 Not to use any information in this RFP or any other materials related to the business affairs or
procedures of LG&E and of its affiliates for supplier's advantage, other than in performance of
this RFP.

1.4.4 Suppliers who intend to use subcontractors will be required to have such subcontractors execute
non-disclosure agreements prior to work being done by subcontractor.

1.4.5 Suppliers who seek to negotiate possible sub-contract arrangements with LG&E’s existing
subcontractors will be held accountable for any breach of the non-disclosure agreements that
they have signed with LG&E.

1.5 Disclaimer

This RFP is not an offer to enter into a Contract but is merely a request for the supplier to submit
information. Expenses incurred in responding to this request are the responsibility of the supplier. All
materials submitted become the property of LG&E. LG&E reserves the right to modify, reject or use
without limitation any or all of the ideas from submitted information. LG&E reserves the right to
discontinue the RFP process at any time for any reason whatsoever. The finalist’s response to this RFP
will become part of the final contract if awarded. Wherever there is a conflict between supplier's
responses to this RFP and the terms and conditions contained in any contract subsequently entered into
by the parties, the terms and conditions of the contract shall prevail. LG&E has no obligation to disclose
the resuits of the RFP process or to disclose why particular supplier(s) were selected to participate in the
contract negotiations process.

1.6 Pre-bid Questions

All operational, technical, business and contractual questions regarding this RFP and the scope contained
herein shall be submitted in writing via email. Questions shall be sent to Tony Moir at
tony.moir@lgeenergy.com.

No pre-bid conference meeting will be held.

Specific details on LG&E’s strategies will not be disclosed. Questions and answers/clarifications given to
potential respondents on any aspect of this RFP will be published and distributed to all suppliers invited to
submit information.

1.7 Duration of Offer

Proposals must be valid for a minimum of 90 days following the submission of responses to this RFP,

1.8 Response Instructions

All Proposals must contain a table of contents delineating responses to each section. Proposals must be

organized to include all responses including attachments as outlined in Section 3. Each section of your
response must contain all items in the sequence identified. An authorized official must sign Proposals.
The Proposal must also provide the names, titles, phone numbers, and email addresses of those
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individuals with authority to negotiate and contractually bind the company. LG&E may use this
information to obtain clarification of information provided. Please provide:

1. Notify Tony Moir via phone or email immediately if RFP contents are incomplete.

2. All responses to this RFP must correspond with the sequence outlined in section 3, which
includes attachments.

3. Atotal of two (2) hard copies and one (1) electronic copy (in a format that can be edited and
sent via email, and in MS Office (Word/Excel/PowerPoint) applications) of the response in the
sequence outlined shall be submitted. With the exception of insurance certificates, .PDF
files are not acceptable. Please keep the number of files on the electronic copy to a
minimum, preferably only one (1) per application for ease of distribution to the evaluation
committee. You may also submit supplemental hardcopy material such as brochures, etc. (3
copies of each).

4, One (1) of the two (2) hard copies shall be unbound in a format made ready for
photocopying for ease of reproduction by LG&E.

5. You may submit additional information in a separate document, which you feel, may help
LG&E evaluate your Proposal; however, it is understood that such information is not a
replacement for any component of this RFP.

6. Fax responses will not be accepted.

7. No advance notification of Award will be given.

Responses to the RFP must be received no later than 12:00 PM, August 24, 2005 Eastern Daylight Time
to be considered. Two (2) hard copies and one (1) e-mailed copy shall be sent to:

Tony Moir

Sourcing Leader

LG&E Energy Services Inc.
820 West Broadway
Louisville, Kentucky 40202
502-627-3428
tony.moir@igeenergy.com

If your Proposal is hand carried, it must be delivered to the first floor (8" Street) mailroom, Broadway
Office Complex at 820 West Broadway, Louisville, Kentucky 40202. Late Proposals will be rejected.

Your Proposal must be returned in a sealed envelope or container. The attached green and white label
must be used for returning your Proposal to LG&E.

Any prospective supplier, who receives this RFP and either; chooses not to respond or; submits an
incomplete Proposal, will be disqualified from consideration.

1.9 Disqualification

Under no circumstances (except those noted above) are respondents to contact any LG&E employee with
regards to this RFP or any of the information contained herein. Respondents are strictly forbidden from
visiting LG&E locations or approaching any LG&E current provider or subcontractor for any information
specific to the account. Violations of this provision will subject the respondent to immediate
disqualification.

An evaluation committee will perform the evaluation of written Proposals. During this time, LG&E may
initiate discussions with suppliers who submit responses or who are potentially submitting responses for
the purpose of clarifying aspects of the Proposals; however, Proposals may be evaluated without such
discussions. Suppliers shall not initiate discussions.
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2. Business Objective and Scope of Work/Service Requirements.

LGXE desires to obtain lump sum pricing for the cost of outsourcing the services associated with
Reliability Coordinator, as outlined below. The LG&E / KU system consists of 5,120 pole miles of
transmission lines, 142 substations, 122 transformers, 1,052 breakers, and 339 RTU's.

It should be noted that the information contained in this section, “Business Objective and Scope of
Work/Service Requirements” will serve as the basis for a contract. Any contract entered into pursuant to
this RFP will reflect LG&E’s requirement for a strong regulatory out provision. The contract term will begin
March 1, 2006 provided that LG&E acquires all appropriate regulatory approvals allowing it to perform its
obligations under such contract; the receipt of the regulatory approvals being a condition precedent to
the commencement of any contract. Items listed below may be modified or provisions added at LG&F’s
discretion. Contractor will be notified of any procedural changes and will be allowed sufficient time for
implementation. However, all items listed in this section will be required and in place upon contract
execution unless negotiated otherwise.

OPERATIONS FUNCTIONS

Function — Operating Reliability

Definition

Ensures the real-time operating reliability of the interconnected bulk electric transmission systems within
a Reliability Authority Area.

Tasks

1. Enforce operational reliability requirements

2. Monitor all reliability-related parameters within the Reliability Authority Area, including generation
dispatch and transmission maintenance plans

3. Direct revisions to transmission maintenance plans as required and as permitted by agreements

4. Request revisions to generation maintenance plans as required and as permitted by agreements

5. Develop Interconnection Reliability Operating Limits (to protect from instability and cascading
outages).

6. Perform reliability analysis (actual and contingency) for the Reliability Authority Area

7. Approve or deny bilateral schedules from the reliability perspective

8. Assist in determining Interconnected Operations Services requirements for balancing generation and
load, and transmission reliability (e.g., reactive requirements, location of operating reserves).

9. Identify, communicate, and direct actions to relieve reliability threats and limit violations in the
Reliability Authority Area

10. Direct implementation of emergency procedures

11. Direct and coordinate System Restoration

OPERATIONS PLANNING FUNCTIONS

Function — Planning Reliability

Definition

Ensures a long-term (generally one year and beyond) plan is available for adequate resources and
transmission within a Planning Authority Area. It integrates and assesses the plans from the Transmission
Planners and Resource Planners within the Planning Authority Area to ensure those plans meet the
reliability standards, and develops and recommends solutions to plans that do not meet those standards.
Tasks

1. Develop and maintain transmission and resource (demand and capacity) system models to evaluate
transmission system performance and resource adequacy.
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2. Maintain and apply methodologies and tools for the analysis and simulation of the transmission
systems in the assessment and development of transmission expansion plans and the analysis and
development of resource adequacy plans.

3. Define and collect or develop information required for planning purposes, including:

a. Transmission facility characteristics and ratings,

b. Demand and energy end-use customer forecasts, capacity resources, and demand response programs,
. Generator unit performance characteristics and capabilities, and

. Long-term capacity purchases and sales.

. Evaluate plans for customer requests for transmission service.

. Evaluate responses to long-term (generally one year and beyond) transmission service requests.

. Review transmission facility plans required to integrate new (end-use customer, generation, and
transmission) facilities into the interconnected bulk electric systems.

5. Review and determine TTC values (generally one year and beyond) as appropriate.

6. Assess, develop, and document resource and transmission expansion plans.

a. Integrate and verify that the respective plans for the Planning Authority Area meet reliability
standards.

b. Identify and report on potential transmission system and resource adequacy deficiencies, and provide
alternate plans that mitigate these deficiencies.

7. Provide analyses and reports as required on the long-term resource and transmission plans for the
Planning Authority Area.

8. Monitor transmission expansion plan and resource plan implementation.

9. Coordinate projects requiring transmission outages that can impact reliability and firm transactions.
10. Evaluate the impact of revised transmission and generator in-service dates on resource and
transmission adequacy.

oo hAaon

Responsible Entity — Planning Authority

Relationships with other Responsible Entities

1. Collects information as appropriate, including:

a. Transmission facility characteristics and ratings from the Transmission Owners, Transmission Planners,
Transmission Operators, and others.

b. Demand and energy end-use customer forecasts, capacity resources, and demand response programs
from Load-Serving Entities and Resource Planners.

¢. Generator unit performance characteristics and capabilities from Generator Owners and others.

d. Long-term capacity purchases and sales from Transmission Service Providers.

2. Receives requests for long-term transmission service from Transmission Planners and provides the
resulting plans to Transmission Service Providers and Transmission Owners.

3. Provides transmission facility plans required to integrate new (end-use customer, generation, and
fransmission) facilities into the interconnected bulk electric systems to the Transmission Owners,
Generator Owners, and other requesters.

4. Coordinates TTC values (generally one year and beyond) with Transmission Planners and neighboring
Planning Autharities.

5. Integrates and verifies that the respective plans of the Resource Planners and Transmission Planners
meet reliability standards.

6. Coordinates the plans for the interconnection of facilities! to the bulk electric systems within its
Planning Authority Area with Transmission Planners and Resource Planners.

7. Coordinates as appropriate with resource suppliers outside of the Planning Authority Area.

8. Coordinates transmission system protection and control, including special protection systems, with
Transmission Planners, other Planning Authorities, Generator Owners, Generator Operators, Transmission
Owners, Transmission Operators, Reliability Authorities, and Distribution Providers.

9. Coordinates with its related Reliability Authority(ies) and other Planning Authorities on reliability issues,
as appropriate.

{ . . .
Generators, transmission lines, and end-use customer equipment
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Function — Interchange

Definition

Authorizes implementation of valid and balanced Interchange Schedules between Balancing Authority
Areas, and ensures Interchange Transactions are properly identified for reliability assessment purposes.
Tasks

1. Determine valid, balanced, Interchange Schedules (validation of sources and

sinks, transmission arrangements, interconnected operations services, etc.).

2. Verify ramping capability of the source and sink Balancing Authority Areas for

requested Interchange Schedules

3. Collect and disseminate Interchange Transaction approvals, changes, and denials

4. Authorize implementation of Interchange Transactions

5. Enter Interchange Transaction information into Reliability Assessment Systems

(e.g., the Interchange Distribution Calculator in the Eastern Interconnection)

6. Maintain record of individual Interchange Transactions

Responsible Entity — Interchange Authority

Relationships with other Responsible Entities

Ahead of Time

1. Verifies ramping capability for requested Interchange Schedules with Balancing Authorities.

2. Receives requests from Purchasing-Selling Entities to implement Interchange Transactions.

3. Submits all Interchange Transaction requests to the Reliability Authorities, Balancing Authorities, and
Transmission Service Providers for approvals.

4. Receives confirmation from Transmission Service Providers of transmission arrangement(s).

5. Receives confirmation from Balancing Authorities of the ability to meet ramping requirements for
submitted Interchange Schedules.

6. Receives information from Balancing Authorities of expected Interconnected Operations Services
deployments that result in an Interchange Transaction (for example, an Interchange Schedule that is
enabled by reducing load in a Balancing Authority Area, which frees up resources.)

7. Informs Purchasing-Selling Entities on implementation of load-provided Interconnected Operations
Services that were bid into the market that result in an Interchange Transaction.

8. Provides approved, valid, and balanced Interchange Schedules to the Balancing Authorities for
implementation.

Real Time

9. Provides Transmission Service Providers with the requested Interchange Transactions received from
Purchasing Selling Entities using that Transmission Service Providers’ transmission system.

10. Receives curtaiiments and redispatch implementation from Reliability Authorities.

11. Informs Transmission Service Providers, Purchasing-Selling Entities, Reliability Authorities, and
Balancing Authorities of Interchange Schedule Implementations and Curtailments.

12. Receives information on Interchange Schedule interruptions due to generation loss or load
interruption from the Balancing Authorities.

After the hour

13. Maintains and provides records of individual Interchange Transactions for the Balancing Authorities.

Function — Transmission Planning

Definition

Develops a long-term (generally one year and beyond) plan for the reliability (adequacy)
of the interconnected bulk electric transmission systems within its portion of the Planning
Authority Area




Request for Proposal No. 3034

Tasks

Develops a long-term (generally one year and beyond) plan for the reliability (adequacy) of the
interconnected bulk electric transmission systems within a portion of the Planning Authority Area.

Tasks

1. Maintain transmission system models (steady-state, dynamics, and short circuit) and apply appropriate
tools for the development of transmission plans.

2. Define and collect transmission information and transmission facility characteristics and ratings.

3. Develop plans within defined voltage and stability limits and within appropriate facility thermal ratings.
4. Define system protection and control needs and requirements, including special protection systems
(remedial action schemes), to meet reliability standards.

5. Determine TTC values? as appropriate.

6. Notify others of any planned transmission changes that may impact their facilities.

7. Evaluate and plan for transmission service and interconnection requests beyond one year.

8. Develop and report, as appropriate, on its transmission expansion plan for assessment and compliance
with reliability standards.

9. Monitor and report, as appropriate, on its transmission expansion plan implementation.

Responsible Entity — Transmission Planner

Relationships with other Responsible Entities

1. Provides transmission information, as appropriate, to planning and operating entities and service
entities.

2. Coordinates and collects data as appropriate for system modeling, and plans transmission system
modifications and expansion for Load-Serving Entities, Generator Owners, and Distribution Providers with
other Transmission Planners, Transmission Owners, and Transmission Service Providers.

a. Coordinates its transmission models with its Planning Authority.

b. Notifies Generator Owners and Transmission Owners of any planned transmission changes that may
impact their facilities.

¢. Coordinates with Resource Planners on the deliverability of new and proposed generation facilities, as
appropriate.

3. Coordinates with Transmission Service Providers, Transmission Owners, Reliability Authorities, Planning
Authorities, and other Transmission Planners on system limitations, transmission adequacy plans, and the
determination of TTC values as appropriate.

4, Coordinates with its Planning Authority, other Planning Authorities, and other Transmission Planners
within its Planning Authority Area on reliability issues, as appropriate, including

a. Develops and reports its transmission expansion plan to its Planning Authority for assessment and
compliance with reliability standards.

b. Works with its Planning Authority to identify potential alternative solutions, including solutions
proposed by stakeholders, to meet interconnected bulk electric system requirements.

c. Reports on transmission expansion plan implementation to its Planning Authority.

2.1 Summary of RFP Requirements
All Proposals must also include the following to be considered complete:

o Service providers shall describe all partnerships/arrangements included in the Proposal for
subcontracting any aspect of the work.

e Service providers shall include detailed and firm pricing in Attachment F.

e All items in Sections 2 above and Sections 3 and 4 below.

> TTC is the total transfer capability and refers to the amount of electric power that can be moved
or transferred reliably from one area to another area of the interconnected transmission systems by
way of all transmission lines (or paths) between those areas under specified system conditions.
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e A transition plan to take over the work on or about March 1, 2006

3 Company Information and Sequence of Proposal
3.1 Proposed Solution

Provide a description of services for the proposed solution to meet LG&E's business objective as
described in Section 2. Successful service providers will be working with LG&E to develop acceptable
forms for all related reports, work schedules, transition plans, etc.

3.2 Conditions of Bid

In submitting a response to this RFP, respondent acknowledges and accepts the following conditions by
initialing each sub-paragraph in Attachment A,

3.3 Service Provider Contact Information

In Attachment B, please provide contact information of the authorized person making this Proposal and
any alternate person with like such authority whom LG&E should contact in the event of questions or
clarifications.

3.4 Company Profile

Briefly complete your company profile information as listed in Attachment C and include a copy of your
current insurance certificate. Also provide a separate Attachment C and insurance certificate for each
subcontractor inciuded in your Proposal.

3.5 Support for Minority and Women-Owned Businesses

It is LG&E policy to promote and increase participation of MBE/WBE'’s in its purchasing and contractual
business. Maximum practicable opportunity shall be given to MBE/WBE’s to participate as LG&E
suppliers, but in order to achieve this goal LG&E encourages additional opportunities for MBE/WBE’s by
requiring participation plans from suppliers who are not MBE/WBE firms. In Attachment D, please
indicate which business classification your company falls into. A description of each business
classification is provided. If your firm currently or intends to use minority sub-contractors or suppliers in
the performance of this work, please indicate so in the space provided on Attachment D.

3.5 Use of Union Labor

Also in Attachment D, please indicate whether your company will use union or non-union labor.

3.7 Bid Clarifications and/or Exceptions

Your Proposal shall conform to in all respects with the applicable specifications, terms and conditions
referred to in this RFP and the attached proposed contract, including the General or Professional Services
Agreement.  Submission of a Proposal constitutes your company’s commitment that it can provide the
services in this RFP and acceptance of the General or Professional Services Agreement. An inability to
provide an individual service(s) will not eliminate your firm from consideration. Any deviations from or
exceptions to this RFP and the attached contract shall be clearly stated in your Proposal using the form
titled “"BID CLARIFICATIONS AND/OR EXCEPTIONS” in Attachment E. If there are not such exceptions,
please state so. An award of a contract will not take place until there are executed terms and conditions
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between the parties. If a contract is awarded, any exceptions taken after announcing the award will not
be considered.

3.8 Pricing

PRICING AND FEES SHALL BE SUMMARIZED IN ATTACHMENT F. Pricing shall be submitted on a
lump sum basis for each of contract periods identified in Attachment F.

The price shall be firm for the duration of this contract. Identify assumptions made regarding LG&E’s
environment that would impact the cost. The bid price(s) shall include all costs to service provider,
including taxes (if applicable) and profit.

Prospective contractors are invited to submit other pricing options for consideration by the evaluation
committee. All final pricing agreed to in the contract will be based on an understanding of how all costs
are derived.

LG&E reserves the right to accept other than the lowest priced Proposal and to accept or reject any
Proposal in whole or in part, or to reject all Proposals with or without notice or reasons, and if no Proposal
is accepted, to abandon the work or to have the work performed in such other manner as LG&E may elect.
Any firm doing business with LG&E will be required to meet LG&E’s supplier certification requirements.

LG&E makes no guarantee or promise as to the amount of work to be performed under the proposed

Contract, nor does it convey an exclusive right to the Contractor to perform work of the type or nature set
forth in the proposed Contract.

3.9 Confidentiality Agreement

As part of this RFP and proposal response, all LG&E prospective contractors are required to read, agree to,
sign, and return the Confidentiality Agreement, which is enclosed as part of this RFP.

4 Other Services
4.1 Additional Services
Please provide detail on any additional or unique services provided by your organization. Generic

information without detail will be excluded from the analysis. Any fees associated with any
extraordinary services should be clearly listed separately as an appendix to your Proposal.

Enclosure: Green Address Label.
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Attachment A
. CONDITIONS OF BID

In submitting a response to this RFP, respondent acknowledges and accepts the following conditions, and
makes the following representations. Please initial (blue ink) each sub-paragraph in each box
below in your response.

A-1 Ownership of Proposals — All Proposals in response to this RFP are to be the sole property of
LG&E, Louisville, Kentucky.

A-2 Oral Contracts — Any alleged oral Contracts or arrangements made by a respondent with any
employee of LG&E will be superceded by the written Contract.

A-3 Amending or Canceling Request- LG&E reserves the right to amend or cancel this RFP, at
any time, if it is in the best interest of LG&E.

A-4 Rejection for Default or Misrepresentation - LG&E reserves the right to reject the Proposal
of any supplier that is in default of any prior contract or for misrepresentation.

A-5 Clerical Errors in Awards — LG&E reserves the right to correct inaccurate awards resulting
from its clerical errors.

A-6 Rejection of Qualified Proposals ~ Proposals are subject to rejection in whole or in part if
they limit or modify any of the terms and/or specifications of the RFP.

A-7 Presentation of Supporting Evidence - If requested, respondent(s) shall present evidence of
‘ experience, ability and financial standing necessary to satisfactorily meet the requirements set

forth in the RFP or those implied in the Proposal.

A-8 Consistency_in Submissions — The hardcopy submission of the Proposal will prevail in the
case of a discrepancy between the electronic and hardcopy version of the documents.

A-9 Changes to Proposals - No additions or other changes to the original Proposal will be allowed
after submittal. While changes are not permitted, clarification at the request of LG&E may be
required at the sole expense of the respondent.

A-10  Collusion - In submitting a Proposal, the respondent implicitly states that the Proposal in not
made in connection with any competing respondent submitting a separate response to the RFP,
and is in all respects fair and without collusion or fraud.

A-11  Costs - LG&E shall not be liable for any cost incurred in the preparation of this RFP.

A-12  Subcontractors - The use of subcontractors must be clearly identified and explained in the
Proposal. The prime contractor shall be wholly responsible for the performance of the contract in
its entirety whether or not subcontractors are used. Subcontractors shall be bound by the terms
and conditions of this RFP. The prime contractor shall indemnify and hold LG&E harmless from
any and all activities related to the services provided by the subcontractor(s) under this contract.

A-13 Legal Compliance- In submitting a Proposal, the respondent warrants that it is legally
authorized to do business in the state of Kentucky, is in compliance with all applicable laws and
regulations, is not prohibited from doing business with LG&E by law, order, regulation, or
otherwise, and the person submitting the Proposal on behalf of the supplier is authorized by the

. supplier to bind it to the terms of the Proposal.

IR IRIRIRIIRINIRI
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Attachment B
SERVICE PROVIDER INFORMATION

SERVICE PROVIDER'S COMPANY NAME

Request for Proposal No. 3034

SERVICE PROVIDER'S MAILING ADDRESS

SERVICE PROVIDER'S PHYSICAL ADDRESS(if different from above)

PRIMARY CONTACT NAME

TELEPHONE NUMBER

ALTERNATE PHONE NUMBER

FAX NUMBER

EMAIL ADDRESS

RFP #

DUN & BRADSTREET NUMBER

TAX IDENTIFICATION NUMBER

PROVIDE A CURRENT CERTIFICATE OF INSURANCE

. RECENT OR PENDING MERGERS, ACQUISITIONS OR IPO'S
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Attachment D
. BUSINESS CLASSIFICATION

Identify which category(s) your company falls into (see following page for classification definitions).
Attach any certificates verifying your company as a Small Business, Small Disadvantaged Business,
Minority Business Enterprise (MBE), Woman-Owned Business Enterprise (WBE), Disabled-Owned Business,
Veteran-Owned Business.

Large Business — Over 500 people or dominant in field

Small Business — Less than 500 people and not dominant in field

Small Disadvantaged Business — Less than 500 people, not dominant in field and meeting criteria
on next page

Minority Business Enterprise

Woman-Owned Business Enterprise

Disabled Owned Business

Veteran Owned Business

USE OF UNION LABOR:

Non-Union Labor will be used.

Union Labor will be used
‘ (List any and all local unions involved and labor contract expiration dates)
Local No. Exp. Date
Local No. Exp. Date
Local No. Exp. Date

Please indicate any MBE/WBE firms which you intend to use as subcontractors or suppliers as
part of your Proposal.

14
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)

D)

E)

Request for Proposal No. 3034

BUSINESS CLASSIFICATION DESCRIPTIONS
Small Business

Defined as a concern, including its affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on government contracts, and qualified as
a small business under the criteria and size standards in 13 CFR Part 121 (see 19.102). Such a
concern is "not dominant in its field of operation" when it does not exercise a controlling or major
influence on a national basis in a kind of business activity in which a number of business concerns
are primarily engaged. In determining whether dominance exists, consideration shall be given to
all appropriate factors, including volume of business, number of employees, financial resources,
competitive status or position, ownership or control of materials, processes, patents, license
agreements, facilities, sales territory, and nature of business activity.

GSA (General Services Administration) Federal Acquisition Regulation (FAR) Part 19

Small Disadvantaged Business

Defined as a small business concern that is at least 51 percent unconditionally owned by one or
more individuals who are both socially and economically disadvantaged, or a publicly owned
business that has at least 51 percent of its stock unconditionally owned by one or more socially
and economically disadvantaged individuals and that has its management and daily business
controlled by one or more such individuals, This term also means small business concern that is
at least 51 percent unconditionally owned by an economically disadvantaged Indian tribe or Native
Hawaiian Organization, or a publicly owned by one of these entities, that has its management and
daily business controlled by members of an economically disadvantaged Indian tribe or Native
Hawaiian Organization, and that meets the requirements of 13 CFR 124.

GSA (General Services Administration) Federal Acquisition Regulation (FAR) Part 19

Minority Business Enterprise

Defined as a for profit enterprise, regardless of size, physically located in the United States or its
trust territories, which is owned, operated and controlled by minority group members. "Minority
group members:" are U.S. citizens who are African-American, Hispanic American, Native American,
Asian-Pacific American, and Asian-Indian American. "Ownership" by minority individuals means
business is at least 51% owned by such individuals or, in the case of a publicly owned business, at
least 51% of the stock is owned by one or more such individuals. Further, the management and
daily business operations are controlled by those minority group members.

KMSDC (Kentucky Minority Supplier Development Council)

Woman-Owned Business

Defined as a business that is at least 51% owned by a woman or women who also control and
operate it. "Control" in this context means being actively involved in the day-to-day management.

GSA (General Services Administration)
Large Business
Defined as more than 500 employees.

GSA (General Services Administration)

15




Request for Proposal No. 3034

Attachment E
BID CLARIFICATIONS AND/OR EXCEPTIONS

Service provider offers the following clarifications and/or exceptions taken to any requirement or

provision of this RFP and any proposed modifications or replacement language for each
clarification or exception (If none, so state.):

Service provider understands that unless itemized above, no other clarifications or
exceptions to this Request for Proposal are taken by the Service provider.

16
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Attachment F
. PRICING SUMMARIES

Please provide a summary of your pricing proposal for all services related to the delivery of your solution.
Pricing shall be submitted on lump sum basis for each of the following contract length periods and
include all costs to LG&E:

2 year $ (cost per year)
5 year $ (cost per year)
10 year $ (cost per year)
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RECIPROCAL CONFIDENTIALITY AGREEMENT

This Reciprocal Confidentiality Agreement (this “Agreement”) is entered this 10th day of August,
2005 by and among , and LG&E Energy Services, Inc.,
(individually, each shall be referred to herein as a “Party” and, collectively, as the “Parties”) in
connection with the Parties’ consideration of a business alliance (the “Opportunity”). As a condition
to showing, furnishing, or making available information in respect of the Opportunity to each other,
the Parties, respectively, require and agree, as set forth below, to treat confidential such information,
and all other information that each of the other Parties or any of its employees, officers, directors,
shareholders, or legal or financial advisors (collectively, “Representatives”) show, furnish or make
available (collectively, the “Confidential Information™).

For purposes hereof, “Confidential Information” shall also include, (i) the fact of and existence
of the Parties consideration of the Opportunity, (ii) the fact of and the substance of the Parties’
discussions concerning the Opportunity, and (iii) all studies, analyses, and projections of the
Parties concerning the Opportunity; irrespective of whether any of the above are shown,
furnished, or made available to either of the other Parties.

The Parties acknowledge that the Confidential Information is being furnished solely in connection
with their consideration of the Opportunity. The Parties agree that the Confidential Information shall
be treated as “secret” and “confidential,” and used solely for the purpose of considering the
Opportunity throughout the period commencing January 28, 2005 (the “Confidentiality Period”).

During the Confidentiality Period, no portion of the Confidential Information shall be disclosed by a
Party to any person or entity other than: (i) such of its affiliates, directors, officers, employees,
agents, representatives, and legal and financial advisors whose knowledge and evaluation of the
Confidential Information shall be reasonably necessary for a thorough investigation by such Party of
the Opportunity; or (ii) to the extent a Party or such other persons or entities shall be legally
compelled to make such disclosure by any court or other governmental agency or instrumentality
having jurisdiction over them (in which event the Party shall provide the other Party with reasonable
prior notice of such compelled disclosure so that such latter Party may, in its discretion, seek a
protective order with respect to such disclosure, or waive compliance with the provisions hereof); or
(ii1) to such affiliates as may be directly involved in some aspect of the Opportunity; or (iv) another
Party to this Agreement.

The Parties shall inform all of their affiliates, directors, officers, employees, agents, representatives,
and legal and financial advisors (collectively, the “Party Representatives”) of the confidentiality
covenants set forth herein when showing, furnishing, or making available Confidential Information
to Party Representatives. Each Party shall be responsible for the use or disclosure of any
Confidential Information by any of its Party Representatives during the Confidentiality Period.

The Confidential Information shall not include any information which is in the public domain as of
the date of its disclosure to a Party hereunder. For purposes of this Confidentiality Agreement,
information which is in the public domain shall include, without limitation: (a) any information
which is or becomes generally available to the public other than by reason of a disclosure by the
applicable Party or any Party Representative in violation of this Confidentiality Agreement; (b) any
information which is or was made available to a Party by a source other than one of the other Parties,
provided the former Party had no reason to believe the source of such information was under a
contractual obligation to such latter Party or any of its affiliates not to make such disclosure; (c)
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information which was known to a Party prior to disclosure by one of the other Parties, as reasonably
documented in the former Party’s corporate records, or (d) any information which is or was
independently acquired or developed by a Party without violating any of its covenants set forth in
this Agreement.

All Confidential Information in a Party’s or its Party Representatives’ possession (including without
limitation, all copies thereof) which is not then in the public domain shall be promptly returned or
destroyed by such Party should it have no interest in the Opportunity, or should the other Party
request its return in writing at any time, in which case, the Party required to return Confidential
[nformation may destroy the same in lieu of its return.

During the Confidentiality Period, a Party shall not entice, solicit, or induce, directly or indirectly,
any of another Party’s officers or employees who have been involved in consideration of the
Opportunity, to leave their employment in order to accept employment with such other Party hereto.

The Parties understand that none of them is hereby making any representations or warranties as to the
completeness or accuracy of any Confidential Information, and that any such representations and
warranties shall be made by a Party solely in one or more signed definitive agreements with respect
to the Opportunity, and then subject to the provisions thereof.

The Parties agree that they, respectively, may not have an adequate remedy at law by reason of any
breach by a Party or its Party Representatives of the covenants set forth in this Agreement, and that,
in addition to all other remedies available at law or in equity, a Party shall be entitled to injunctive
relief from any such breach. This Agreement shall be governed by the laws of the Commonwealth of
Kentucky, exclusive of the conflicts of law rules of that state.

It is understood and agreed that this Agreement creates no obligation to enter into any Opportunity or
any agreement relating to an Opportunity, and that no contract or agreement providing for any
Opportunity shall be deemed to exist unless and until a final definitive agreement has been executed
and delivered.

WITNESS the signatures of the authorized representatives of each of the undersigned as of the date
first written above.

LG&E Energy Services Inc.

Entity Name
By: By:
Name (Print): Name (Print):
Title: Title:
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IMPORTANT NOTICE TO
SERVICE PROVIDER
It is imperative that this label be posted on the envelope or box submitting your quotation.

CONFIDENTIAL
SEALED BID
DO NOT OPEN
RFQ:

Closing Date: August 24, 2005
From:

TO: TONY MOIR

CORPORATE PURCHASING
LG&E ENERGY SERVICES INC.
820 WEST BROADWAY
LOUISVILLE KY 40202

Form SD 768 Rev. 4/97
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‘ Contraat No. 00048801

Tennessea Vlliey Authority. 1101 Markat Srreat. Chagianoogs, Teonessae 37402-26801

Van M. Wergdlaw, P.E.
Viea Prasigen
Eimctric Systeih Operatons

September 23, 2005

Mr. Mark S. Johnson
Directar, Transmigsion
LGAE Energy, LLC

118 N. Thild Street
Louisville, Kentucky 40202

Dear Mr. Johnson:

This Letter|Agreement between the Tennessee Valley Authority ("TVA®) and Loulsville
Gas and Electric Company and Kentucky Utilities Company ("LG&E/KU") will evidence
our mutualfintent to negotiate in good faith 2 Reliability Coordination Agresment "RCA")
undar which TVA would act as LGEE/KU's designated Reliability Coordinator and
provide other rellability-related services to ensure compliance with the applicable
reliability coordination policles and procedures as defined by the North American Electric
Reliability Council, any successor organization thereto, and the applicabla regional
raliability counclls. This Letter Agresment also enables TVA to commence certain
activitles necessary to prepare TVA to provide Reliability Coordination ("RC") services to
LG&E/KU.

Upon axecution of this Letter Agreement, TVA shall begin preliminary work to enable
TVA to Incarporate LGAE/KU into the TVA Reliability Area. Such work shalt include, but
is not limited lo, the preparation of engineering studies, the development of applicable
compuler systema and communication links, and other tasks associated with the
provision of RC services. TVA shal) formulate workplans, identifying specific tasks and
timelines, gnd shall provide such workplans and associated estimated budgets to
LG&E/KU for review and approval. Upon the receipt of written approvals from LG&E/KU,
TVA shall psen’orm the tasks set forth in approved workplans,

Upon appréval of any workplan budget, LG&E/KU shall pay TVA the estimated budget
amount for that workplan as a deposit for the work. The cost of the work o be
performed by TVA hereunder shall be based on the time spent by qualified TVA
parsonne! at thelr standard hourly ratss (inciuding applicable overheads), which shall not
exceed $78 per hour, plus out-of-pocket costs for any materiais consumed in performing
such work. | TVA shall nat be obligated to incur and LG&E/KU shali not be obligated to
pay costs i1} excess of the estimated budget amount par workplan, except by mutual
agraemeont bvidenced in the form of a written addendum {o the applicabls LG&E/KU
apptoval. Hollowing execution of the RCA, TVA ghall apply any deposit

Prirtend o cyoied poger
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Mr. Mark & Johnson
Page 2
September] 23, 2005

amounts tq the charges to be paid by LGE&E/KU under the RCA. In the event that a

mutually acceptable RCA is not executed by April 1, 2008, any ramaining deposits held
by TVA exceeding the cost of the work performed by TVA shall be promptly refunded to
LG&E/KU.

TVA and LS&E/KU anticipate negotiating a mutually acceptable Reliability Coordination
Agreement 1o be executed and implemented by April 1, 2006. This Letter Agreement is
merely an expression of mutual Intent with respect to the propesed RCA and does not
constitute a binding agreement betweaan the parties with respect to the proposed RCA.
Neither nor LG&E/KU shall bring any clalm or action against the other as a result of
failure to agree o exscute a binding RCA.

If this is acgeptable, please sign and date all copies of this Latter Agreement and return
two (2) coglies to me,

Incerely,

Van M. Wardlaw, P.E.

|
Accepted ﬁnd agreed to as of theéz day of -5:‘.? ., 2005.

Louisville Gas and Electric Company

S. Johngon
rector, Transmission
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Services
For

LG&E Energy Services Inc.

CONFIDENTIAL INFORMATION
This document, including any exhibits or attachments, is solely for use
by employees of LG&E Energy LLC and those employees or agents of
suppliers invited to submit Proposals with a need to know. Not to be
disclosed to or used by any other person without the express written
consent of LG&E Energy LLC.

Issued By:

LG&E Energy Services Inc.
820 West Broadway
Louisville, Kentucky 40202

Issue Date:
August 22, 2005

Proposal Due Date:
September 8, 2005
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LG&E Energy Services Inc. RFP #3045

1 Introduction
1.1 Corporate Overview

LG&E Energy LLC is a diversified energy services company and is a member of E.ON AG, headquartered
in Diisseldorf, Germany. LG&E Energy LLC (“"LG&E"), headquartered in Louisville, Kentucky, operates in
domestic and international markets with businesses in power generation; project development; retail gas
and electric utility services; and asset-based energy marketing. LG&E Energy LLC, through its
subsidiaries, Louisville Gas and Electric (“Louisville”), Kentucky Utilities ("KU"), and Western Kentucky
Energy ("WKE") provides electric and gas service throughout the state of Kentucky and in seven counties
in Virginia and is one of the US’s lowest-cost energy providers and an industry innovator. Louisville and
KU own certain electric transmission facilities which are the subject of this RFP. LG&E Energy Services
Inc., another subsidiary of LG&E Energy LLC provides support functions for Louisville Gas & Electric, KU,
and WKE (LG&E Energy LLC and its affiliates collectively referred to as “LG&E"”). Our mission is to
provide exceptional value to our customers and shareholders as we move toward the era of competition
in the energy industry.

1.2 Background and RFP Goals

LG&E would like to receive proposals from qualified bidders regarding the costs, terms and conditions
under which qualified bidders would provide certain services to LG&E as provided for herein. Specifically,
LG&E is seeking proposals regarding the outsourcing of certain transmission tariff administration and
independent oversight services associated with Louisville and KU's legal obligation to provide open access
transmission service and comply with requirements imposed by the Federal Energy Regulatory
Commission ("FERC"), as outlined in this document.

LG&E proposes that the service provider would act as an Independent Transmission Organization (“ITO")
for the company, and would perform the functions outlines below.

The Louisville / KU transmission system consists of 5,120 pole miles of transmission lines, 142
substations, 122 transformers, 1,052 breakers, and 339 RTU's.

LG&E is currently a transmission owning member of the Midwest Independent Transmission System
Operator, Inc. ("MISO”). LG&E’s membership in the MISO is currently under investigation by the
Kentucky Public Service Commission ("KPSC”). In that proceeding, LG&E has presented testimony that
the costs of its membership in MISO outweigh the benefits for Kentucky electric customers. Accordingly,
LG&E seeks to investigate alternatives to the provision of certain services currently provided to the
company by MISO. Should LG&E receive acceptable responses to this RFP, LG&E would choose a bidder
with whom to negotiate regarding the specifics of the provision of such services, subject to the limitations
and discretion retained by the company as provided for herein.

Bidders should note that the final consummation of a binding contract between any bidder and LG&E to
perform such services is subject to regulatory approvals by the FERC and the KPSC.

Bidders should also consult legal counsel regarding the regulatory consequences for such bidders of
providing such services to LG&E. LG&E provides no express or implied warranty regarding the regulatory
consequences associated with the provision of such services by any bidder to LG&E.

Operational Control of Transmission System. Louisville/KU currently operates a NERC-certified
control area subject to the security coordination of the MISO. LG&E is proposing that Louisville/KU will
retain operational control over the transmission system, but will follow the directives of the ITO
(consistent with the role of such party as tariff administrator and an independent oversight authority as
provided for herein).
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Relationship Between ITO and Transmission Provider. As an owner of transmission facilities
subject to the jurisdiction of FERC, Louisville/KU is required to provide open access transmission service,
or to have these services provided by an independent party. LG&E proposes that Louisville/KU will be the
owner-Transmission Provider under a new open access transmission tariff, but will sub-contract key
functions to the ITO. The ITO will be responsible for administration of, and certain responsibilities under,
the open access tariff. LG&E seeks to contract with the ITO in order that it may meet its open access
obligations through performance of key functions by an independent party.

Services Agreement and Governing Contracts. The arrangement between LG&E and the ITO will
be specified by contract ("Services Agreement”). LG&E has also issued an RFP for Reliability Coordination
("RC") service to be performed by a third party, and foresees contract arrangements between the RC, the
ITO and LG&E.

The Services Agreement will constitute a filed rate schedule subject to the jurisdiction of the FERC.

The Services Agreement will provide that LG&E/KU shall retain the right to file amendments to the
Services Agreement, subject to FERC approval, no earlier than two years after the Agreement’s effective
date.

Independence of Bidders. Bidders must demonstrate to the satisfaction of LG&E that they are not
affiliated with LG&E, or any market participant, consistent with the current rules of the FERC. LG&E
requests that bidders demonstrate that they will be able to meet any requirements which FERC may
impose necessary for the bidder’s independent administration of the company’s open access transmission
tariff and other functions set out herein.

Standards of Conduct. Bidders must agree to abide by FERC regulations regarding Standards of
Conduct, which require separation of operations between power sales and merchant functions, and
prohibit transmission information from being shared with market participants (other than in limited
controlled circumstances). Bidders should seek advice of legal counsel regarding such restrictions.

No Subsidization of Related Costs. Any entity that is either a member of the entity to which the RFP
is being sent, or is otherwise responsible for any of the costs associated with the operation of such entity
will not, under any circumstances, be expected to contribute to or otherwise subsidize the costs of the
service provider providing services to LG&E under any resulting agreement and, further LG&E will be
solely responsible for all costs associated with any infrastructure investments that may be reasonably
required for the service provider to perform its obligations under the Service Agreement. Any entity in
receipt of this RFP will not bear any responsibility for any costs associated with the termination of any
agreement to which LG&E is currently a party, either through mutual agreement of the parties, or by
expiration, unless the service provider is otherwise obligated under agreement(s) for costs and /or the
rendering of some performance.

13 Timetable

The following events are tentatively scheduled for this bid:

August 22, 2005 RFP Issued
September 8, 2005 Proposal Deadline by 12:00 p.m. EDT.
September 9, 2005 Emailed Copy of Proposal sent by 10:00 a.m.

LG&E RESERVES THE RIGHT TO CHANGE THE ABOVE SCHEDULE AT ANY TIME WITHOUT
NOTICE.
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1.4 Confidentiality

This RFP is confidential and for the sole use of supplier's preparation of a Proposal. By supplier's
acceptance hereof, supplier agrees:

1.4.1 Not to disclose, copy or distribute this RFP in whole or in part to persons other than supplier’s
employees and agents who are authorized by nature of their duties to receive such information.

1.4.2 To return any LG&E confidential or proprietary materials upon LG&E's request.

1.4.3 Not to use any information in this RFP or any other materials related to the business affairs or
procedures of LG&E and of its affiliates for supplier’s advantage, other than in performance of
this RFP.

1.4.4 Suppliers who intend to use subcontractors will be required to have such subcontractors execute
non-disclosure agreements prior to work being done by subcontractor.

1.4.5 Suppliers who seek to negotiate possible sub-contract arrangements with LG&E's existing
subcontractors will be held accountable for any breach of the non-disclosure agreements that
they have signed with LG&E.

15 Disclaimer

This RFP is not an offer to enter into a Contract but is merely a request for the supplier to submit
information and proposals. Expenses incurred in responding to this request are the responsibility of the
supplier. All materials submitted become the property of LG&E. LG&E reserves the right to modify,
reject or use without limitation any or all of the ideas from submitted information. LG&E reserves the
right to discontinue the RFP process at any time for any reason whatsoever. The finalist’'s response to
this RFP will become part of the final contract if awarded. Wherever there is a conflict between supplier’s
responses to this RFP and the terms and conditions contained in any contract subsequently entered into
by the parties, the terms and conditions of the contract shall prevail. LG&E has no obligation to disclose
the results of the RFP process or to disclose why particular supplier(s) were selected to participate in the
contract negotiations process.

1.6 Pre-bid Questions

All operational, technical, business and contractual questions regarding this RFP and the scope contained
herein shall be submitted in writing via email. Questions shall be sent to Tony Moir at
tony.moir@lgeenergy.com.

No pre-bid conference meeting will be held.

Specific details on LG&E’s strategies will not be disclosed. Questions and answers/clarifications given to
potential respondents on any aspect of this RFP will be published and distributed to all suppliers invited to
submit information.

1.7 Duration of Offer

Proposals must be valid for a minimum of 90 days following the submission of responses to this RFP.

1.8 Response Instructions

All Proposals must contain a table of contents delineating responses to each section. Proposals must be

organized to include all responses including attachments as outlined in Section 3. Each section of your
response must contain all items in the sequence identified. An authorized official must sign Proposals.
The Proposal must also provide the names, titles, phone numbers, and email addresses of those
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individuals with authority to negotiate and contractually bind the company. LG&E may use this
information to obtain clarification of information provided. Please provide:

1. Notify Tony Moir via phone or email immediately if RFP contents are incomplete.

2. All responses to this RFP must correspond with the sequence outlined in section 3, which
includes attachments.

3. A total of two (2) hard copies and one (1) electronic copy (in a format that can be edited and
sent via email, and in MS Office (Word/Excel/PowerPoint) applications) of the response in the
sequence outlined shall be submitted. ~With the exception of insurance certificates, .PDF
files are not acceptable. Piease keep the number of files on the electronic copy to a
minimum, preferably only one (1) per application for ease of distribution to the evaluation
committee. You may also submit supplemental hardcopy material such as brochures, etc. (3
copies of each).

4. One (1) of the two (2) hard copies shall be unbound in a format made ready for
photocopying for ease of reproduction by LG&E.

5. You may submit additional information in a separate document, which you feel, may help
LG&E evaluate your Proposal; however, it is understood that such information is not a
replacement for any component of this RFP.

6. Fax responses will not be accepted.

7. No advance notification of Award will be given.

Responses to the RFP must be received no later than 12:00 PM, September 8, 2005 Eastern Daylight
Time to be considered. Two (2) hard copies and one (1) e-mailed copy shall be sent to:

Tony Moir

Sourcing Leader

LG&E Energy Services Inc.
820 West Broadway
Louisville, Kentucky 40202
502-627-3428
tony.moir@lgeenergy.com

If your Proposal is hand carried, it must be delivered to the first floor (8" Street) mailroom, Broadway
Office Complex at 820 West Broadway, Louisville, Kentucky 40202. Late Proposals will be rejected.

Your Proposal must be returned in a sealed envelope or container. The attached green and white label
must be used for returning your Proposal to LG&E.

Any prospective supplier, who receives this RFP and either; chooses not to respond or; submits an
incomplete Proposal, will be disqualified from consideration.

1.9 Disqualification

Under no circumstances (except those noted above) are respondents to contact any LG&E employee with
regards to this RFP or any of the information contained herein. Respondents are strictly forbidden from
visiting LG&E locations or approaching any LG&E current provider or subcontractor for any information
specific to the account. Violations of this provision will subject the respondent to immediate
disqualification.

An evaluation committee will perform the evaluation of written Proposals. During this time, LG&E may
initiate discussions with suppliers who submit responses or who are potentially submitting responses for
the purpose of clarifying aspects of the Proposals; however, Proposals may be evaluated without such
discussions. Suppliers shall not initiate discussions.
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2. Scope of Work & Services
LG&E desires to obtain proposals for ITO services as outlined herein.

It should be noted that the of “ITO FUNCTIONS AND SERVICES” contained in this section, “Business
Objective and Scope of Work/Service Requirements” will serve as the basis forthe Services Contract.

Bidders should note that any contract entered into pursuant to this RFP will subject to the approval of the
FERC, and will contain provisions granting LG&E the discretion to nullify the contract should regulatory
approvals be denied, withheld, or granted on terms unacceptable to LG&E.

The Service Contract term will begin March 1, 2006, subject to receipt of ail appropriate regulatory
approvals. Items listed below may be modified or provisions added at LG&E’s discretion. Contractors will
be notified of any procedural changes and will be allowed sufficient time for implementation. However,
all items listed in this section will be required and in place upon contract execution unless negotiated
otherwise.
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ITO FUNCTIONS AND SERVICES

Function -- Tariff Administration

Description

Administer the terms and conditions of LG&E/KU's FERC-approved Open Access Transmission Tariff
("OATT"). The OATT will be based upon the pro forma tariff adopted by the Commission originally in
Order Nos. 888 and 889 et seg. The OATT will be updated to include Rate Schedules and Attachments
reflecting current FERC requirements (for example, generation interconnection procedures). The OATT
will also reflect that the ITO will have independent authority to administer the tariff, and that reliability
coordination services will be provided by an independent third party.

Function — Evaluate Transmission Service Requests (“TSRs")

Tasks

1. Evaluate Transmission Service Requests ("TSRs”) presented by potential and existing
transmission customers who seek to purchase transmission service on the LG&E transmission system.

2. Process and evaluate (grant or deny) all TSRs, including those transactions associated with
network service and existing point-to-point service agreements, on a non-discriminatory basis consistent
with the Tariff and all applicable legal and good utility practice.

2. Document all transmission service requests under the Tariff, the disposition of such requests,
and any supporting data required to support the decision with respect to such requests.

3. With respect to long term service requests, coordinate with LG&E transmission personnel for
the purpose of managing and conducting, as required, system impacts studies (“SIS”). If an SIS
indicates transmission upgrades are required on LG&E’s transmission system, the requesting
Transmission Customer may request a Facilities Study. The ITO will provide the Transmission Customer
with the Facilities Study Agreement if an SIS indicates that upgrades are needed, and will manage the
process of . The ITO will coordinate the Facilities Study and prepare the initial draft of the Facilities
Study report, and the ITO will finalize the Facilities Study after review and comment by LG&E.

4. Upon satisfactory completion of the SIS and requisite Facilities Studies, the ITO, together with
LG&E/KU, shall execute a Transmission Service Agreement providing for service to the customer and
payment for service to LG&E/KU.
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Function -- QASIS Administration

Definition

Respondent will administer LG&E/KU's Open Access Same-Time Information System (“OASIS")
node for purposes of processing and evaluating TSRs and ensuring compliance with LG&E’s obligation to
publicly post transmission-related information pursuant to the Commission's OASIS regulations.

Tasks

1. Perform the duties of a Responsible Party as defined in the Commission's OASIS regulations,
18 C.F.R. § 37.5; and post information required to be on the Transmission Provider's OASIS under the
Commission's OASIS regulations, 18 C.F.R. § 37.6.

2. As the Transmission Provider, LG&E will be responsible for providing bidder with the
information necessary to comply with the posting requirements.

Function -- TTC and ATC Calculation
Definition

Respondent shall calculate Total Transmission Capability ("TTC") and Available Transmission
Capability ("ATC") in accordance with applicable provisions of the OATT. ATC will be calculated by the
bidder on a Control Area-to-Control Area basis for the Transmission Provider's Control Area interfaces.
Bidder will be responsible for ensuring that ATC values are calculated on a nondiscriminatory basis.

Function -- Transmission Scheduling
Definition

Bidder shall act as the single contact for Transmission Customers scheduling transactions into,
out of, or through LG&E’s Control Area.

Function -- Generation Interconnection
Definition

Respondent shall process all generation interconnection requests and perform generation
interconnection impact studies in a nondiscriminatory manner in accordance with the Large Generator
Interconnection Process ("LGIP”) and Interconnection Study Criteria. The ITO will have authority to
interpret and apply the guidelines, and shall have responsibility for administration of the LGIP, including
queuing of interconnection requests, completion of specified studies associated with interconnection
requests, and development of the transmission system modeling process, software, and assumptions
used to evaluate requests to interconnect to the Transmission System.
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Function -- Administration of a Stakeholder Process

Definition

The ITO will facilitate a quarterly Stakeholder Conference of LG&E/KU transmission customers,
interconnection customers, wholesale customers, affected transmission providers, and similarly qualified
third parties within the LG&E/KU Control Area ("Tariff Participants"). Stakeholders, including the
Transmission Provider, may submit comments and suggestions to the ITO, who will make them publicly
available to all interested parties.

All Operating Procedures governing the exercise of the ITO’s responsibilities are subject to
comment and review in the open stakeholder process. The ITO shall coordinate regarding the Operating
Procedures with LG&E/KU and other stakeholders before the ITO begins its functions.

2.1 Other RFP Requirements
All Proposals must include the following to be considered complete:

e Service providers shall describe all partnerships/arrangements included in the Proposal for
subcontracting any aspect of the work.

+ Service providers shall include detailed and firm pricing in Attachment F.

e Service providers shall provide a work plan and a descriptive proposal outlining their approach to
providing the services set out herein, as well as any critical terms and conditions pursuant to which
they will provide such services.

e All items in Sections 2 above and Sections 3 and 4 below.

e A transition plan to take over the work on or about March 1, 2006

3 Company Information and Sequence of Proposal

3.1 Proposed Solution

Provide a description of services for the proposed solution to meet LG&E's business objective as
described in Section 2. Successful service providers will be working with LG&E to develop acceptable
forms for all related reports, work schedules, transition plans, etc.:

3.2 Conditions of Bid

In submitting a response to this RFP, respondent acknowledges and accepts the conditions for
gualification set out above, and the following conditions in Attachment A, each of subparagraph of which
shall be initialed by respondent

3.3 Service Provider Contact Information

In Attachment B, please provide contact information of the authorized person making this Proposal and
any alternate person with like such authority whom LG&E should contact in the event of questions or
clarifications.
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3.4 Company Profile

Briefly complete your company profile information as listed in Attachment C and include a copy of your
current insurance certificate. This material should include information demonstrating the independence
of the respondent bidder. Also provide a separate Attachment C and insurance certificate for each
subcontractor included in your Proposal.

3.5 Support for Minority and Women-Owned Businesses

It is LG&E policy to promote and increase participation of MBE/WBE’s in its purchasing and contractual
business. Maximum practicable opportunity shall be given to MBE/WBE's to participate as LG&E
suppliers, but in order to achieve this goal LG&E encourages additional opportunities for MBE/WBE's by
requiring participation plans from suppliers who are not MBE/WBE firms. In Attachment D, please
indicate which business classification your company falls into. A description of each business
classification is provided. If your firm currently or intends to use minority sub-contractors or suppliers in
the performance of this work, please indicate so in the space provided on Attachment D.

3.5 Use of Union Labor
Also in Attachment D, please indicate whether your company will use union or non-union labor.
3.7 Bid Clarifications and/or Exceptions

Your Proposal shall conform to in all respects with the applicable specifications, terms and conditions
referred to in this RFP and the attached proposed contract, including the General or Professional Services
Agreement. Submission of a Proposal constitutes your company’s commitment that it can provide the
services in this RFP and acceptance of the General or Professional Services Agreement. An inability to
provide an individual service(s) will not eliminate your firm from consideration. Any deviations from or
exceptions to this RFP and the attached contract shall be clearly stated in your Proposal using the form
titled "BID CLARIFICATIONS AND/OR EXCEPTIONS” in Attachment E. If there are not such exceptions,
please state so. An award of a contract will not take place until there are executed terms and conditions
between the parties. If a contract is awarded, any exceptions taken after announcing the award will not
be considered. .

3.8 Pricing

PRICING AND FEES SHALL BE SUMMARIZED IN ATTACHMENT F. Pricing shall be submitted on a
lump sum basis for each of contract periods identified in Attachment F.

The price shall be firm for the duration of this contract. Identify assumptions made regarding LG&E's
environment that would impact the cost. The bid price(s) shall include all costs to service provider,
including taxes (if applicable) and profit.

Prospective contractors are invited to submit other pricing options for consideration by the evaluation
committee. All final pricing agreed to in the contract will be based on an understanding of how all costs
are derived.

LG&E reserves the right to accept other than the lowest priced Proposal and to accept or reject any
Proposal in whole or in part, or to reject all Proposals with or without notice or reasons, and if no
Proposal is accepted, to abandon the work or to have the work performed in such other manner as LG&E
may elect.

Any firm doing business with LG&E will be required to meet LG&E’s supplier certification requirements.
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LG&E makes no guarantee or promise as to the amount of work to be performed under the proposed
Contract, nor does it convey an exclusive right to the Contractor to perform work of the type or nature
set forth in the proposed Contract.

3.9 Confidentiality Agreement

As part of this RFP and proposal response, all LG&E prospective contractors are required to read, agree
to, sign, and return the Confidentiality Agreement, which is enclosed as part of this RFP.

4 Other Services
4.1 Additional Services
Please provide detail on any additional or unique services provided by your organization. Generic

information without detail will be excluded from the analysis. Any fees associated with any
extraordinary services should be clearly listed separately as an appendix to your Proposal.

Enclosure: Green Address Label.
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Attachment A
CONDITIONS OF BID

In submitting a response to this RFP, respondent acknowledges and accepts the following conditions, and
makes the following representations. Please initial (blue ink) each sub-paragraph in each box
below in your response.

A-1

A-2

A-3

A-4

A-10

A-11

A-12

A-13

Ownership of Proposals — All Proposals in response to this RFP are to be the sole property of Ij
LG&E, Louisville, Kentucky.

Oral Contracts — Any alleged oral Contracts or arrangements made by a respondent with any :]
employee of LG&E will be superceded by the written Contract.

Amending or_Canceling Request- LG&E reserves the right to amend or cancel this RFP, at l:]
any time, if it is in the best interest of LG&E.

Rejection for Default or Misrepresentation — LG&E reserves the right to reject the Proposal [:]
of any supplier that is in default of any prior contract or for misrepresentation.

Clerical Errors in Awards — LG&E reserves the right to correct inaccurate awards resulting
from its clerical errors. [:

Rejection of Qualified Proposals — Proposals are subject to rejection in whole or in part if |:]
they limit or modify any of the terms and/or specifications of the RFP.

Presentation of Supporting Evidence - If requested, respondent(s) shall present evidence of [_—_']
experience, ability and financial standing necessary to satisfactorily meet the requirements set
forth in the RFP or those implied in the Proposal.

Consistency in Submissions — The hardcopy submission of the Proposal will prevail in the
case of a discrepancy between the electronic and hardcopy version of the documents.

Changes to Proposals — No additions or other changes to the original Proposal will be allowed
after submittal. While changes are not permitted, clarification at the request of LG&E may be
required at the sole expense of the respondent.

Collusion - In submitting a Proposal, the respondent implicitly states that the Proposal in not
made in connection with any competing respondent submitting a separate response to the RFP,
and is in all respects fair and without collusion or fraud.

Costs — LG&E shall not be liable for any cost incurred in the preparation of this RFP.

Subcontractors — The use of subcontractors must be clearly identified and explained in the
Proposal. The prime contractor shall be wholly responsible for the performance of the contract in
its entirety whether or not subcontractors are used. Subcontractors shall be bound by the terms
and conditions of this RFP. The prime contractor shall indemnify and hold LG&E harmless from
any and all activities related to the services provided by the subcontractor(s) under this contract.

Ijipinmigi

Legal Compliance- In submitting a Proposal, the respondent warrants that it is legally
authorized to do business in the state of Kentucky, is in compliance with all applicable laws and
regulations, is not prohibited from doing business with LG&E by law, order, regulation, or
otherwise, and the person submitting the Proposal on behalf of the supplier is authorized by the
supplier to bind it to the terms of the Proposal.

i
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Attachment B
SERVICE PROVIDER INFORMATION

‘ A. SERVICE PROVIDER'S COMPANY NAME

B. SERVICE PROVIDER'S MAILING ADDRESS

C. SERVICE PROVIDER'S PHYSICAL ADDRESS(if different from above)

D. PRIMARY CONTACT NAME

E. TELEPHONE NUMBER

F. ALTERNATE PHONE NUMBER

G. FAX NUMBER

H. EMAIL ADDRESS

1. RFP #

J. DUN & BRADSTREET NUMBER

K. TAX IDENTIFICATION NUMBER

. L. PROVIDE A CURRENT CERTIFICATE OF INSURANCE

M. RECENT OR PENDING MERGERS, ACQUISITIONS OR IPQO’S
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Attachment C
BUSINESS CLASSIFICATION

Identify which category(s) your company falls into (see following page for classification definitions).
Attach any certificates verifying your company as a Small Business, Small Disadvantaged Business,
Minority Business Enterprise (MBE), Woman-Owned Business Enterprise (WBE), Disabled-Owned
Business, Veteran-Owned Business.

Large Business — Over 500 people or dominant in field

Small Business — Less than 500 people and not dominant in field

Small Disadvantaged Business — Less than 500 people, not dominant in field and meeting criteria
on next page

Minority Business Enterprise

Woman-Owned Business Enterprise

Disabled Owned Business

Veteran Owned Business

USE OF UNION LABOR:

Non-Union Labor will be used.

Union Labor will be used
(List any and all local unions involved and labor contract expiration dates)

Local No. Exp. Date
Local No. Exp. Date
Local No. Exp. Date

Please indicate any MBE/WBE firms which you intend to use as subcontractors or suppliers
as part of your Proposal.
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BUSINESS CLASSIFICATION DESCRIPTIONS
Small Business

Defined as a concern, including its affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on government contracts, and qualified as
a small business under the criteria and size standards in 13 CFR Part 121 (see 19.102). Such a
concern is "not dominant in its field of operation" when it does not exercise a controlling or major
influence on a national basis in a kind of business activity in which a number of business
concerns are primarily engaged. In determining whether dominance exists, consideration shall
be given to all appropriate factors, including volume of business, number of employees, financial
resources, competitive status or position, ownership or control of materials, processes, patents,
license agreements, facilities, sales territory, and nature of business activity.

GSA (General Services Administration) Federal Acquisition Regulation (FAR) Part 19

Small Disadvantaged Business

Defined as a small business concern that is at least 51 percent unconditionally owned by one or
more individuals who are both socially and economically disadvantaged, or a publicly owned
business that has at least 51 percent of its stock unconditionally owned by one or more socially
and economically disadvantaged individuals and that has its management and daily business
controlled by one or more such individuals, This term also means small business concern that is
at least 51 percent unconditionally owned by an economically disadvantaged Indian tribe or
Native Hawaiian Organization, or a publicly owned by one of these entities, that has its
management and daily business controlled by members of an economically disadvantaged Indian
tribe or Native Hawaiian Organization, and that meets the requirements of 13 CFR 124.

GSA (General Services Administration) Federal Acquisition Regulation (FAR) Part 19

Minority Business Enterprise

Defined as a for profit enterprise, regardless of size, physically located in the United States or its
trust territories, which is owned, operated and controlled by minority group members. "Minority
group members:" are U.S. citizens who are African-American, Hispanic American, Native
American, Asian-Pacific American, and Asian-Indian American.  "Ownership” by minority
individuals means business is at least 51% owned by such individuals or, in the case of a publicly
owned business, at least 51% of the stock is owned by one or more such individuals. Further,
the management and daily business operations are controlled by those minority group members.

KMSDC (Kentucky Minority Supplier Development Council)

Woman-Owned Business

Defined as a business that is at least 51% owned by a woman or women who also control and
operate it. "Control" in this context means being actively involved in the day-to-day
management.

GSA (General Services Administration)

Large Business

Defined as more than 500 employees.

GSA (General Services Administration)

16



LG&E Energy Services Inc. RFP #3045
Attachment D
BID CLARIFICATIONS AND/OR EXCEPTIONS

Service provider offers the following clarifications and/or exceptions taken to any requirement or
provision of this RFP and any proposed modifications or replacement language for each
clarification or exception (If none, so state.):

Service provider understands that unless itemized above, no other clarifications or
exceptions to this Request for Proposal are taken by the Service provider.
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Attachment E
PRICING SUMMARIES

. Please provide a summary of your pricing proposal for all services related to the delivery of your solution.
Pricing shall be submitted on lump sum basis for each of the following contract length periods and

include all costs to LG&E:

2 year $ (cost per year)
5 year $ (cost per year)
10 year $ (cost per year)
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RECIPROCAL CONFIDENTIALITY AGREEMENT

This Reciprocal Confidentiality Agreement (this “Agreement”) is entered this 10th day of August,

‘ 2005 by and among , and LG&E Energy Services, Inc.,
(individually, each shall be referred to herein as a “Party” and, collectively, as the “Parties”) in
connection with the Parties’ consideration of a business alliance (the “Opportunity”). As a condition
to showing, furnishing, or making available information in respect of the Opportunity to each other,
the Parties, respectively, require and agree, as set forth below, to treat confidential such information,
and all other information that each of the other Parties or any of its employees, officers, directors,
shareholders, or legal or financial advisors (collectively, “Representatives”) show, furnish or make
available (collectively, the “Confidential Information™).

For purposes hereof, “Confidential Information” shall also include, (i) the fact of and
existence of the Parties consideration of the Opportunity, (ii) the fact of and the substance of the
Parties’ discussions concerning the Opportunity, and (iii) all studies, analyses, and projections of the
Parties concerning the Opportunity; irrespective of whether any of the above are shown, furnished, or
made available to either of the other Parties.

The Parties acknowledge that the Confidential Information is being furnished solely in connection
with their consideration of the Opportunity. The Parties agree that the Confidential Information shall
be treated as “secret” and ‘“‘confidential,” and used solely for the purpose of considering the
Opportunity throughout the period commencing January 28, 2005 (the “Confidentiality Period”).

During the Confidentiality Period, no portion of the Confidential Information shall be disclosed by a
Party to any person or entity other than: (i) such of its affiliates, directors, officers, employees,

. agents, representatives, and legal and financial advisors whose knowledge and evaluation of the
Confidential Information shall be reasonably necessary for a thorough investigation by such Party of
the Opportunity; or (ii) to the extent a Party or such other persons or entities shall be legally
compelled to make such disclosure by any court or other governmental agency or instrumentality
having jurisdiction over them (in which event the Party shall provide the other Party with reasonable
prior notice of such compelled disclosure so that such latter Party may, in its discretion, seek a
protective order with respect to such disclosure, or waive compliance with the provisions hereof); or
(iii) to such affiliates as may be directly involved in some aspect of the Opportunity; or (iv) another
Party to this Agreement.

The Parties shall inform all of their affiliates, directors, officers, employees, agents, representatives,
and legal and financial advisors (collectively, the ‘“Party Representatives”) of the confidentiality
covenants set forth herein when showing, furnishing, or making available Confidential Information
to Party Representatives. Each Party shall be responsible for the use or disclosure of any
Confidential Information by any of its Party Representatives during the Confidentiality Period.

The Confidential Information shall not include any information which is in the public domain as of
the date of its disclosure to a Party hereunder. For purposes of this Confidentiality Agreement,
information which is in the public domain shall include, without limitation: (a) any information
which is or becomes generally available to the public other than by reason of a disclosure by the
applicable Party or any Party Representative in violation of this Confidentiality Agreement; (b) any
information which is or was made available to a Party by a source other than one of the other Parties,
provided the former Party had no reason to believe the source of such information was under a
. contractual obligation to such latter Party or any of its affiliates not to make such disclosure; (c)
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information which was known to a Party prior to disclosure by one of the other Parties, as reasonably
documented in the former Party’s corporate records, or (d) any information which is or was
independently acquired or developed by a Party without violating any of its covenants set forth in

. this Agreement.

All Confidential Information in a Party’s or its Party Representatives’ possession (including without
limitation, all copies thereof) which is not then in the public domain shall be promptly returned or
destroyed by such Party should it have no interest in the Opportunity, or should the other Party
request its return in writing at any time, in which case, the Party required to return Confidential
Information may destroy the same in lieu of its return.

During the Confidentiality Period, a Party shall not entice, solicit, or induce, directly or indirectly,
any of another Party’s officers or employees who have been involved in consideration of the
Opportunity, to leave their employment in order to accept employment with such other Party hereto.

The Parties understand that none of them is hereby making any representations or warranties as to the
completeness or accuracy of any Confidential Information, and that any such representations and
warranties shall be made by a Party solely in one or more signed definitive agreements with respect
to the Opportunity, and then subject to the provisions thereof.

The Parties agree that they, respectively, may not have an adequate remedy at law by reason of any
breach by a Party or its Party Representatives of the covenants set forth in this Agreement, and that,
in addition to all other remedies available at law or in equity, a Party shall be entitled to injunctive
relief from any such breach. This Agreement shall be governed by the laws of the Commonwealth of
Kentucky, exclusive of the conflicts of law rules of that state.

. It is understood and agreed that this Agreement creates no obligation to enter into any Opportunity or
any agreement relating to an Opportunity, and that no contract or agreement providing for any
Opportunity shall be deemed to exist unless and until a final definitive agreement has been executed
and delivered.

WITNESS the signatures of the authorized representatives of each of the undersigned as of the date
first written above.

LG&E Energy Services Inc.

Entity Name
By: By:
Name (Print): Name (Print):
Title: Title:

20
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IMPORTANT NOTICE TO
SERVICE PROVIDER
It is imperative that this label be posted on the envelope or box submitting your quotation.

CONFIDENTIAL
SEALED BID
DO NOT OPEN
RFQ: 3045

Closing Date: Septmeber 8, 2005
From:

TO: TONY MOIR
CORPORATE PURCHASING
LG&E ENERGY SERVICES INC.
820 WEST BROADWAY
LOUISVILLE KY 40202

Form SD 768 Rev. 4/97
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INDEPENDENT TRANSMISSION ORGANIZATION
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BETWEEN

LOUISVILLE GAS AND ELECTRIC COMPANY
. AND KENTUCKY UTILITIES COMPANY

AND

SOUTHWEST POWER POOL, INC.

‘ Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
Issued On: October 7, 2005 Owner’s Exit from the

Midwest ISO
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INDEPENDENT TRANSMISSION ORGANIZATION AGREEMENT

This Independent Transmission Organization Agreement (this “Agreement”) is entered into this
__th day of September, 2005, between Louisville Gas and Electric Company and Kentucky
Utilities Company, corporations organized pursuant to the laws of the State of Kentucky
(collectively, “LG&E/KU”), and Southwest Power Pool, Inc., an entity organized pursuant to the
laws of the State of Arkansas (the “ITO”). LG&E/KU and the ITO may sometimes be
individually referred to herein as a “Party” and collectively as the “Parties.”

WHEREAS, LG&E/KU owns, among other things, an integrated electric transmission
system (“Transmission System”), over which the Midwest Independent Transmission System
Operator Inc. (“Midwest ISO”) currently provides open access transmission service to customers
in the LG&E/KU Control Area (as defined in the LGE&E/KU Open Access Transmission Tariff
(“the OATT™));

WHEREAS, as part of LG&E/KU’s proposal to withdraw its participation in the Midwest
ISO, LG&E/KU desires to provide non-discriminatory open access transmission service pursuant
to the OATT;,

WHEREAS, LG&E/KU desires to have the ITO perform certain key transmission-related
functions under the OATT as set forth herein;

WHEREAS, LG&E/KU will remain the owner of its Transmission System and will bear
the ultimate responsibility for the provision of transmission services to Eligible Customers (as
defined in the OATT), including the sole authority to amend the OATT;

WHEREAS, the ITO: (i) is a FERC-approved regional transmission organization; (ii) is
independent from LG&E/KU:; (iii) possesses the necessary competence and experience to
perform the functions provided for hereunder; and (iv) is willing to perform such functions under
the terms and conditions agreed upon by the Parties as set forth in this Agreement; and

WHEREAS, as part of LG&E/KU’s goal to maintain the requisite level of independence
in the operation of its Transmission System to prevent any exercise of transmission market
power, on September __, 2005, LG&E/KU entered into a Reliability Coordinator Agreement (the
“Reliability Coordinator Agreement”) with the Tennessee Valley Authority, a NERC-certified
reliability coordinator (the “Reliability Coordinator”), pursuant to which the Reliability
Coordinator will provide to LG&E/KU certain required reliability functions, including security
coordination, transmission planning and regional coordination, identifying and mandating
upgrades required to maintain reliability, non-binding recommendations relating to economic
transmission system upgrades, and administration of any seams agreements to be entered by
LG&E/KU;

NOW THEREFORE, in consideration of the mutual promises contained herein, and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
the Parties hereby agree as follows:
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Section 1 - Scope of Functions; Standards of Performance.

1.1 Functions. The ITO shall perform the functions described in Attachment A (the
“Functions”) during the Term in accordance with the terms and conditions of this Agreement.

1.2 Coordination with Reliability Coordinator. In conjunction with its performance
of the Functions, the ITO shall coordinate and cooperate with the Reliability Coordinator and
provide, subject to the terms and conditions of this Agreement, including the ITO’s obligations
with respect to Confidential Information in Section 10, any information that the Reliability
Coordinator may reasonably request in order to carry out its functions under the Reliability
Coordinator Agreement.

1.3 Expansion. Nothing in this Agreement is intended to prevent the ITO from
entering into other agreements with one or more third party transmission providers or operators
to perform functions for such transmission providers or operators that are the same or similar to
the Functions performed hereunder; provided, however, that the ITO does not breach any of its
obligations under this Agreement (including its obligations with respect to Confidential
Information in Section 10) by entering into or performing any of its obligations under such other
agreements; provided, further, that any such other agreements shall provide for LG&E/KU to be
reimbursed in an equitable manner for any capital expenditures made pursuant to this Agreement
as well as for LG&E/KU’s ongoing operations and maintenance expenditures to the extent such
capital expenditures and operations and maintenance expenditures are used by the ITO in

. performing functions under such other agreements.

1.4  ITO Performance. The ITO shall perform its obligations (including the
Functions) under this Agreement in accordance with (a) Good Utility Practice (as defined in the
OATT), (b) LG&E/KU’s specific requirements and operating guidelines (to the extent these are
not inconsistent with other requirements specified in this Section 1.4),] (¢) the OATT, and (d) all
applicable laws and the requirements of federal and state regulatory authorities.

1.5 LG&E/KU Performance. LG&E/KU shall perform its obligations under this
Agreement in accordance with Good Utility Practice.

Section 2 - Independence.

2.1 Key Personnel. All Functions shall be performed by employees of the ITO
identified in Attachment B (the “Key Personnel”). No Key Personnel shall also be employed by
LG&E/KU or any of its Affiliates (as defined in 18 C.F.R. § 35.34(b)(3) of FERC’s regulations).
The ITO and the Key Personnel shall be, and shall remain throughout the Term, Independent (as
defined below) of LG&E/KU, its Affiliates and any Tariff Participant (as defined below). For
purposes of this Agreement: (a) “Independent” shall mean that the ITO and the Key Personnel
are not subject to the control of LG&E/KU, its Affiliates or any Tariff Participant, and have full
decision-making authority to perform all Functions in accordance with the provisions of this
Agreement. Any Key Personnel owning securities in LG&E/KU, its Affiliates or any Tariff
Participant shall divest such securities within six (6) months of first being assigned to perform
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. such Functions, provided that nothing in this Section 2.1 shall be interpreted or construed to
preclude any such Key Personnel from indirectly owning securities issued by LG&E/KU, its
Affiliates or any Tariff Participant through a mutual fund or similar arrangement (other than a
fund or arrangement specifically targeted toward the electric industry or the electric utility
industry or any segment thereof) under which the Key Personnel does not control the purchase or
sale of such securities. Participation by any Key Personnel in a pension plan of LG&E/KU, its
Affiliates or any Tariff Participant shall not be deemed to be a direct financial interest if the plan
is a defined-benefit plan that does not involve the Key Personnel’s ownership of the securities;
(b) “Tariff Participant” shall mean LG&E/KU Transmission System customers, interconnection
customers, wholesale customers, affected transmission providers, any Market Participant (as
defined in 18 C.F.R. § 35.34(a)(2) of FERC’s regulations) and similarly qualified third parties
within the LG&E/KU Control Area.

2.2 Standards of Conduct Treatment. All Key Personnel shall be treated, for purposes
of the FERC’s Standards of Conduct, as transmission employees. All restrictions relating to
information sharing and other relationships between merchant employees and transmission
employees shall apply to the Key Personnel.

Section 3 - Compensation, Billing and Payment.

[COMPENSATION, BILLING AND PAYMENT PROVISIONS WILL BE
NEGOTIATED WITH THE ITO]

. Section 4 - Effective Date; Term; Termination; Termination Fees; Transition
Assistance Services.

4.1 Effective Date; Term. This Agreement shall become effective on the date (the
“Effective Date”) which is thirty (30) days after FERC’s acceptance of this Agreement and shall
continue for an initial term of four (4) years from the Effective Date (the “Initial Term”). After
the conclusion of the Initial Term, this Agreement shall automatically continue for successive
additional one-year terms (each, a “Subsequent Term”) unless and until terminated pursuant to
the termination provisions hereof. The Initial Term and any Subsequent Terms, together with
the Transition Assistance Period, if any, shall collectively be referred to as the “Term.”

4.2  Mutually-Agreed Termination. Subject to Section 4.5, this Agreement may be
terminated by mutual agreement of the Parties at any time during the Term (other than any
Transition Assistance Period).

4.3 Termination at End of Term. Subject to Section 4.5, either Party may terminate
this Agreement at the end of the Initial Term or any Subsequent Term upon six (6) months prior
written notice to the other Party.

4.4 Termination for Cause.
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. 4.4.1 Termination by Either Party. Subject to Section 4.5, either Party may
terminate this Agreement effective immediately upon prior written notice thereof to the
other Party if:

(a) Material Failure or Default. The other Party fails, in any
material respect, to comply with, observe or perform, or defaults, in any material
respect, in the performance of the terms and conditions of this Agreement, and
such failure or default remains uncured for thirty (30) days after notice thereof,
provided that such failure or default is susceptible to cure and the other Party is
exercising reasonable diligence to cure such failure or default;

(b) Pattern of Failure. It determines, in its sole discretion, that
there has been a pattern of failure by the other Party to comply with the standards
of performance required under this Agreement;

(©) Gross Negligence, Willful Misconduct or Fraud. The other
Party commits gross negligence, willful misconduct or fraud in the performance
of its obligations under this Agreement;

(@ Material Misrepresentation. Any representation made by
the other Party hereunder shall be false or incorrect in any material respect when
made and such misrepresentation is not cured within thirty (30) days of such
discovery or is incapable of cure;

(e) Bankruptcy. The other Party: (i) files a petition or
otherwise commences, authorizes or acquiesces in the commencement of a
proceeding or cause of action under any bankruptcy, insolvency, reorganization or
similar law, or has any such petition filed or commenced against it; (ii) makes an
assignment or any general arrangement for the benefit of creditors; (iii) otherwise
becomes bankrupt or insolvent (however evidenced); (iv) has a liquidator,
administrator, receiver, trustee, conservator or similar official appointed with
respect to it or any substantial portion of its property or assets; or (v) is generally
unable to pay its debts as they fall due; or

® Dissolution. The other Party dissolves or is dissolved or its
legal existence is otherwise terminated.

4.4.2 Termination by LG&E/KU. Subject to Section 4.5, LG&E/KU may
terminate this Agreement effective immediately upon prior written notice thereof to the
ITO if FERC determines that the ITO is not Independent.

4.5 FERC Approval. No termination of this Agreement shall be effective until
approved by FERC.

4.6 Return of Materials. Upon any termination of this Agreement or the conclusion
of any Transition Assistance Period pursuant to Section 4.8.1, whichever is later, the ITO shall
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timely and orderly turn over to LG&E/KU all materials that were prepared or developed prior
thereto pursuant to this Agreement, and return or destroy, at the option of LG&E/KU, all Data
and other information supplied by LG&E/KU to the ITO or created by the ITO on behalf of
LG&E/KU.

4.7 Survival. All provisions of this Agreement which are by their nature or terms
intended to survive the termination of this Agreement, including the obligations set forth in
Section 7 and Section 10, shall survive termination of this Agreement.

4.8 Transition Assistance Services.

4.8.1 Transition Assistance Period. Commencing on the date this Agreement is
terminated and continuing for up to six (6) months thereafter (the “Transition Assistance
Period”), the ITO shall (a) provide the Functions (and any replacements thereof or
substitutions therefor), to the extent LG&E/KU requests such Functions to be performed
during the Transition Assistance Period, and (b) cooperate with LG&E/KU in the transfer
of the Functions (collectively, the “Transition Assistance Services”).

4.8.2 Transition Assistance Services. The ITO shall, upon LG&E/KU’s request,
provide the Transition Assistance Services during the Transition Assistance Period at the
ITO’s actual cost for such services. The quality and level of performance of the
Functions by the ITO during the Transition Assistance Period shall not be degraded.
After the expiration of the Transition Assistance Period, the ITO shall answer questions
from LG&E/KU regarding the Functions on an “as needed” basis at the ITO’s then-
standard billing rates.

4.8.3 Key Personnel. During the Transition Assistance Period, the ITO shall not
terminate, reassign or otherwise remove any Key Personnel without providing LG&E/KU
thirty (30) days’ prior notice of such termination, reassignment or removal unless such
employee (a) voluntarily resigns from the ITO, (b) is dismissed by the ITO for cause, or
(c) dies or is unable to work due to his or her disability.

Section 5 - Data Management.

5.1 Supply of Data. During the Term, LG&E/KU shall supply to the ITO, and/or
grant the ITO access to all Data that the ITO reasonably requires to perform the Functions. The
Parties shall agree upon the initial format and manner in which such Data shall be provided. For
purposes of this Agreement, “Data” means all information, text, drawings, diagrams, images or
sounds which are embodied in any electronic or tangible medium and which (a) are supplied or
in respect of which access is granted to the ITO by LG&E/KU under this Agreement, which shall
be LG&E/KU’s Data, (b) are prepared, stored or transmitted by the ITO solely on behalf of
LG&E/KU, which shall be LG&E/KU’s Data; or (c) are compiled by the ITO by aggregating
Data owned by LG&E/KU and Data owned by third parties, which shall be ITO’s Data.

5.2 Property of Each Party. Each Party acknowledges that the other Party’s Data and

the other Party’s software, base data models and operating procedures for software or base data
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models (“Processes”) are the property of such other Party and agrees that it will do nothing
inconsistent with such ownership, including preserving all intellectual property and/or
proprietary rights in such other Party’s Data and Processes as provided in Section 6.

53 Data Integrity. Each Party shall reasonably assist the other Party in establishing
measures to preserve the integrity and prevent any corruption or loss of Data, and the Parties
shall reasonably assist each other in the recovery of any corrupted or lost Data. Each Party shall
retain and preserve any of the other Party’s Data that are supplied to it during the Term, and shall
exercise commercially reasonable efforts to preserve the integrity of the other Party’s Data that
are supplied to it during the Term, in order to prevent any corruption or loss of the other Party’s
Data.

5.4 Confidentiality. Each Party’s Data shall be treated as Confidential Information in
accordance with the provisions of Section 10.

Section 6 - Intellectual Property.

6.1 Pre-Existing Intellectual Property. Each Party shall own (and continue to own) all
trade secrets, Processes and designs and other intellectual property that it owned prior to entering
this Agreement, including any enhancements thereto (“Pre-Existing Intellectual Property”).

Each Party acknowledges the ownership of the other Party’s Pre-Existing Intellectual Property
and agrees that it will do nothing inconsistent with such ownership. Each Party agrees that
nothing in this Agreement shall give it any right, title or interest in the other Party’s Pre-Existing
Intellectual Property, other than the rights set forth in this Agreement. The ITO’s Pre-Existing
Intellectual Property shall include the ITO Retained Rights set forth in Section 6.3. LG&E/KU’s
Pre-Existing Intellectual Property shall include LG&E/KU Retained Rights set forth in Section
6.4.

6.1.1 Exclusion. Nothing in this Agreement shall prevent either Party from
using general techniques, ideas, concepts and know-how gained by its employees during
the performance of its obligations under this Agreement in the furtherance of its normal
business, to the extent that it does not result in disclosure of the other Party’s Data or any
data generated from the other Party’s Data or other Confidential Information or an
infringement by LG&E/KU or the ITO of any intellectual property right. For the
avoidance of doubt, the use by a Party of such general techniques, ideas, concepts and
know-how gained by its employees during the performance of its obligations under this
Agreement shall not be deemed to be an infringement of the other Party’s intellectual
property rights so long as such matters are retained in the unaided memories of such
employees and any Confidential Information is treated in accordance with the provisions
of Section 10.

6.2 Jointly-Owned Intellectual Property. Except for the Data described in Section
5.1, all deliverables, whether software or otherwise, to the extent originated and prepared by the
ITO exclusively in connection with the performance of its obligations under this Agreement shall
be, upon payment of all amounts that may be due from LG&E/KU to the ITO, jointly owned by
LG&E/KU and ITO (“Jointly-Owned Intellectual Property”). Each Party shall have the right to
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. use the Jointly-Owned Intellectual Property without any right or duty or accounting to the other
Party, except as provided in this Section 6.2. Upon the ITO using, transferring or licensing
Jointly-Owned Intellectual Property for or to a third party, the ITO shall reimburse LG&E/KU in
an equitable manner as determined by the Parties in good faith for the actual amounts paid by
LG&E/KU to the ITO that relate to such Jointly-Owned Intellectual Property. Except as stated
in the foregoing sentence, the ITO shall have no other obligation to account to LG&E/KU for
any such use, transfer, license, disclosure, copying, modifying or enhancing of the Jointly-
Owned Intellectual Property. Notwithstanding anything herein to the contrary, LG&E/KU may
use the Jointly-Owned Intellectual Property for its internal business purposes, including licensing
or transferring its interests therein to a third party for purposes of operating or performing
functions in connection with LG&E/KU’s transmission business.

6.3 ITO Retained Rights. The ITO shall retain all right, title and interest in its
proprietary know-how, concepts, techniques, processes, materials and information that were or
are developed entirely independently of this Agreement (“ITO Retained Rights™), whether or not
such ITO Retained Rights are embodied in a deliverable, whether software or otherwise
originated and prepared by the ITO in connection with the performance of its obligations under
this Agreement. With respect to the ITO Retained Rights embodied in any deliverable, whether
software or otherwise originated and prepared by the ITO in connection with the performance of
its obligations under this Agreement, LG&E/KU is hereby granted a nonexclusive, perpetual,
worldwide, royalty-free, fully paid-up license under such ITO Retained Rights to use such
deliverable for LG&E/KU’s internal business purposes only, including licensing or transferring
its interests therein to an Affiliate of LG&E/KU or a third party for purposes of operating or

. performing functions in connection with LG&E/KU’s transmission business.

6.4  LG&E/KU Retained Rights. LG&E/KU shall retain all right, title and interest in
its proprietary know-how, concepts, techniques, processes, materials and information that were
or are developed entirely independently of this Agreement (“LG&E/KU Retained Rights™),
whether or not such LG&E/KU Retained Rights are embodied in a deliverable, whether software
or otherwise originated and prepared by LG&E/KU in connection with the performance of its
obligations under this Agreement. With respect to LG&E/KU Retained Rights embodied in any
software or otherwise originated and prepared by LG&E/KU in connection with the performance
of its obligations under this Agreement, the ITO is hereby granted a nonexclusive, worldwide,
royalty-free, fully paid-up license under such LG&E/KU Retained Rights to use such deliverable
for the ITO’s performance of its obligations under this Agreement only; provided that
LG&E/KU shall not be liable in any way for the use of or reliance on such ITO Retained Rights
by the ITO’s Affiliate or third party for any purpose whatsoever.

6.5 ITO Non-Infringement; Indemnification. The ITO warrants to LG&E/KU that all
ITO’s Data and Processes, ITO Pre-Existing Intellectual Property, ITO Retained Rights, and
deliverables prepared, produced or first developed by the ITO in connection with the
performance of its obligations under this Agreement shall not infringe on any third party patent,
copyright, trade secret or other third party proprietary rights. The ITO shall defend, hold
harmless and indemnify LG&E/KU and its Affiliates and their respective employees, officers,
directors, principals, owners, partners, shareholders, agents, representatives, consultants and
subcontractors (collectively, “LG&E/KU Representatives”) from and against all claims, lawsuits,
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' penalties, awards, judgments, court arbitration costs, attorneys’ fees, and other reasonable out-of-
pocket costs incurred in connection with such claims or lawsuits based upon the actual or alleged
infringement of any of the foregoing rights; provided that LG&E/KU gives prompt written notice
of any such claim or action to the ITO, permits the ITO to control the defense of any such claim
or action with counsel of its choice, and cooperates with the ITO in the defense thereof;, and
further provided that such claim or action is not based on any alteration, modification or
combination of the deliverable with any item, information or process not provided by the ITO,
where there would be no infringement in the absence of such alteration, modification or
combination. If any infringement action results in a final injunction against LG&E/KU or the
LG&E/KU Representatives with respect to ITO’s Data and Processes, ITO Pre-Existing
Intellectual Property, ITO Retained Rights or deliverables prepared, produced or first developed
by the ITO in connection with the performance of its obligations under this Agreement or in the
event the use of such matters or any part thereof, is, in such lawsuit, held to constitute
infringement, the ITO agrees that it shall, at its option and sole expense, either (a) procure for
LG&E/KU or the LG&E/KU Representatives the right to continue using the infringing matter, or
(b) replace the infringing matter with non-infringing items of equivalent functionality or modify
the same so that it becomes non-infringing and retains its full functionality. If the ITO is unable
to accomplish (a) or (b) above, the ITO shall reimburse LG&E/KU for all costs and fees paid by
LG&E/KU to the ITO for the infringing matter. The above constitutes the ITO’s complete
liability for claims of infringement relating to any of the ITO’s Data and Processes, ITO Pre-
Existing Intellectual Property, ITO Retained Rights and deliverables prepared, produced or first
developed by the ITO in connection with the performance of its obligations under this
Agreement.

6.6 LG&E/KU Non-Infringement; Indemnification. LG&E/KU warrants to the ITO
that, to its knowledge, all LG&E/KU’s Data (except for Data created by the ITO on behalf of
LG&E/KU) and Processes, LG&E/KU Pre-Existing Intellectual Property, and LG&E/KU
Retained Rights shall not infringe on any third party patent, copyright, trade secret or other third
party proprietary rights. LG&E/KU shall defend, hold harmless and indemnify the ITO and its
Affiliates and their respective employees, officers, directors, principals, owners, partners,
shareholders, agents, representatives, consultants and subcontractors against all claims, lawsuits,
penalties, awards, judgments, court costs, and arbitration costs, attorneys’ fees, and other
reasonable out-of-pocket costs incurred in connection with such claims or lawsuits based upon
the actual or alleged infringement of any of the foregoing rights; provided that the ITO gives
prompt written notice of any such claim or action to LG&E/KU, permits LG&E/KU to control
the defense of any such claim or action with counsel of its choice, and cooperates with
LG&E/KU in the defense thereof;, and further provided that such claim or action is not based on
any alteration, modification or combination of the deliverable with any item, information or
process not provided by LG&E/KU to the ITO, where there would be no infringement in the
absence of such alteration, modification or combination. The above constitutes LG&E/KU’s
complete liability for claims of infringement relating to any of the LG&E/KU’s Data and
Processes, LG&E/KU Pre-Existing Intellectual Property and LG&E/KU Retained Rights.
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Section 7 - Indemnification.

7.1 Indemnification by the Parties. Each Party (“Indemnifying Party”) shall
indemnify, release, defend, reimburse and hold harmless the other Party and its Affiliates, and
their respective directors, officers, employees, principals, representatives and agents
(collectively, the “Indemnified Parties”) from and against any and all claims, demands,
liabilities, losses, causes of action, awards, fines, penalties, litigation, administrative proceedings
and investigations, costs and expenses, and attorney fees (each, an “Indemnifiable Loss™)
asserted against or incurred by any of the Indemnified Parties arising out of, resulting from or
based upon (a) a breach by the Indemnifying Party of its obligations under this Agreement, (b)
the acts or omissions of the Indemnifying Party and its Affiliates and their respective directors,
officers, employees, principals, representatives, agents or contractors during the Term, or (c)
claims of bodily injury or death of any person or damage to real and/or tangible personal
property caused by the negligence or willful misconduct of the Indemnifying Party and its
Affiliates and their respective directors, officers, employees, principals, representatives, agents
or contractors during the Term.

7.2 No Consequential Damages. Neither Party shall be liable to the other Party for,
nor will the measure of damages include, any indirect, incidental, exemplary, punitive, special or
consequential damages.

7.3 Cooperation Regarding Claims. If an Indemnified Party receives notice or has
knowledge of any Indemnifiable Loss that may result in a claim for indemnification by such
Indemnified Party against an Indemnifying Party pursuant to this Section 7, such Indemnified
Party shall as promptly as possible give the Indemnifying Party notice of such Indemnifiable
Loss, including a reasonably detailed description of the facts and circumstances relating to such
Indemnifiable Loss, a complete copy of all notices, pleadings and other papers related thereto,
and in reasonable detail the basis for its claim for indemnification with respect thereto. Failure
to promptly give such notice or to provide such information and documents shall not relieve the
Indemnifying Party from the obligation hereunder to respond to or defend the Indemnified Party
against such Indemnifiable Loss unless such failure shall materially diminish the ability of the
Indemnifying Party to respond to or to defend the Indemnified Party against such Indemnifiable
Loss. The Indemnifying Party, upon its acknowledgment in writing of its obligation to
indemnify the Indemnified Party in accordance with this Section 7, shall be entitled to assume
the defense or to represent the interest of the Indemnified Party with respect to such
Indemnifiable Loss, which shall include the right to select and direct legal counsel and other
consultants, appear in proceedings on behalf of such Indemnified Party and to propose, accept or
reject offers of settlement, all at its sole cost. If and to the extent that any such settlement is
reasonably likely to involve injunctive, equitable or prospective relief or materially and
adversely affect the Indemnified Party’s business or operations other than as a result of money
damages or other money payments, then such settlement will be subject to the reasonable
approval of the Indemnified Party. Nothing herein shall prevent an Indemnified Party from
retaining its own legal counsel and other consultants and participating in its own defense at its
own cost and expense.
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. Section 8 - Contract Managers; Dispute Resolution.

8.1 LG&E/KU Contract Manager. LG&E/KU shall appoint an individual (the
“LG&FE/KU Contract Manager”) who shall serve as the primary LG&E/KU representative under
this Agreement. The LG&E/KU Contract Manager shall (a) have overall responsibility for
managing and coordinating the performance of LG&E/KU’s obligations under this Agreement,
and (b) be authorized to act for and on behalf of LG&E/KU with respect to all matters relating to
this Agreement. Notwithstanding the foregoing, the LG&E/KU Contract Manager may, upon
notice to the ITO, delegate such of his or her responsibilities to other LG&E/KU employees, as
the LG&E/KU Contract Manager deems appropriate.

8.2 ITO Contract Manager. The ITO shall appoint, among the Key Personnel
identified in Attachment B, an individual (the “ITO Contract Manager”) who shall serve as the
primary ITO representative under this Agreement. The ITO Contract Manager shall (a) have
overall responsibility for managing and coordinating the performance of ITO obligations under
this Agreement, and (b) be authorized to act for and on behalf of the ITO with respect to all
matters relating to this Agreement. Notwithstanding the foregoing, the ITO Contract Manager
may, upon notice to LG&E/KU, delegate such of his or her responsibilities to other Key
Personnel, as the ITO Contract Manager deems appropriate.

8.3 Resolution of Disputes. Any dispute, claim or controversy between the Parties
arising out of or relating to this Agreement (each, a “Dispute”) shall be resolved in accordance
with the procedures set forth in this Section 8.3; provided, however, that this Section 8.3 shall

. not apply to Disputes arising from or relating to confidentiality or intellectual property rights (in
which case either Party shall be free to seek available legal or equitable remedies).

8.3.1 Notice of Dispute. Each Party shall provide written notice to the other
party of any Dispute, including a description of the nature of the Dispute.

8.3.2 Dispute Resolution by Contract Managers. Any Dispute shall first be
referred to the LG&E/KU Contract Manager and the ITO Contract Manager, who shall
negotiate in good faith to resolve the Dispute.

8.3.3 Dispute Resolution by Executive Management Representatives. If the
Dispute is not resolved within fifteen (15) days of being referred to the LG&E/KU
Contract Manager and the ITO Contract Manager pursuant to Section 8.3.2, then each
Party shall have five (5) days to appoint an executive management representative who
shall negotiate in good faith to resolve the Dispute.

8.3.4 Exercise of Remedies at Law or in Equity. If the Parties’ executive
management representatives are unable to resolve the Dispute within thirty (30) days of
their appointment, then each Party shall be free to pursue any remedies available to it and
to take any action in law or equity that it believes necessary or convenient in order to
enforce its rights or cause to be fulfilled any of the obligations or agreements of the other

Party.
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. 8.4 Rights Under FPA Unaffected. Nothing in this Agreement is intended to limit or
abridge any rights that LG&E/KU may have to file or make application before FERC under
Section 205 of the Federal Power Act to revise any rates, terms or conditions of the OATT.

8.5 Statute of Limitations; Continued Performance. The Parties agree to waive the
applicable statute of limitations during the period of time that the Parties are seeking to resolve a
Dispute pursuant to Sections 8.3.2 and 8.3.3, and the statute of limitations shall be tolled for such
period. The Parties shall continue to perform their obligations under this Agreement during the
resolution of a Dispute.

Section 9 - Insurance.

9.1 Requirements. The ITO shall provide and maintain during the Term insurance
coverage in the form and with minimum limits of liability as specified below, unless otherwise
agreed to by the Parties.

9.1.1 Worker’s compensation insurance with statutory limits, and employer’s
liability insurance with limits of not less than $1,000,000.

9.1.2 Commercial general liability or equivalent insurance with a combined
single limit of not less than $10,000,000 per occurrence. Such insurance shall include
products/completed operations liability, owners protective, blanket contractual liability,
personal injury liability and broad form property damage.

9.1.3 Comprehensive automobile lability insurance with a combined single
limit of not less than $2,000,000 per occurrence. Such insurance shall include coverage
for owned, hired and non-owned automobiles, and contractual liability.

9.1.4 Errors & Omissions Insurance in the amount of $5,000,000.

9.2 Insurance Matters. All insurance coverages required pursuant to Section 9.1 shall
(a) be provided by insurance companies that have a Best Rating of A or higher, (b) provide that
LG&E/KU is an additional insured (other than the workers’ compensation insurance), (c)
provide that LG&E/KU will receive at least thirty (30) days written notice from the insurer prior
to the cancellation or termination of or any material change in any such insurance coverages, and
(d) include waivers of any right of subrogation of the insurers thereunder against LG&E/KU.
Certificates of insurance evidencing that the insurance required by Section 9.1 is in force shall be
delivered by the ITO to LG&E/KU prior to the Effective Date.

9.3 Compliance. The ITO shall not commence performance of any Functions until all
of the insurance required pursuant to Section 9.1 is in force, and the necessary documents have
been received by LG&E/KU pursuant to Section 9.2. Compliance with the insurance provisions
in Section 9 is expressly made a condition precedent to the obligation of LG&E/KU to make
payment for any Functions performed by the ITO under this Agreement. The minimum
insurance requirements set forth above shall not vary, limit or waive the ITO’s legal or
contractual responsibilities or liabilities under this Agreement.
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Section 10 - Confidentiality.

10.1  Definition of Confidential Information. For purposes of this Agreement,
“Confidential Information” shall mean, in respect of each Party, all information and
documentation of such Party, whether disclosed to or accessed by the other Party in connection
with this Agreement; provided, however, that the term “Confidential information” shall not
include information that: (a) is independently developed by the recipient, as demonstrated by the
recipient’s written records, without violating the disclosing Party’s proprietary rights; (b) is or
becomes publicly known (other than through unauthorized disclosure); (¢) is disclosed by the
owner of such information to a third party free of any obligation of confidentiality; (d) is already
known by the recipient at the time of disclosure, as demonstrated by the recipient’s written
records, and the recipient has no obligation of confidentiality other than pursuant to this
Agreement or any confidentiality agreements between the Parties entered into before the
Effective Date; or (e) is rightfully received by a Party free of any obligation of confidentiality.

10.2  Protection of Confidential Information. All Confidential Information shall be
held in confidence by the recipient to the same extent and in at least the same manner as the
recipient protects its own confidential information, and such Confidential Information shall be
used only for purposes of performing obligations under this Agreement. Neither Party shall
disclose, publish, release, transfer or otherwise make available Confidential Information of, or
obtained from, the other Party in any form to, or for the use or benefit of, any person or entity
without the disclosing Party’s prior written consent. Each Party shall be permitted to disclose
relevant aspects of the other Party’s Confidential Information to its officers, directors, agents,
professional advisors, contractors, subcontractors and employees and to the officers, directors,
agents, professional advisors, contractors, subcontractors and employees of its Affiliates, to the
extent that such disclosure is reasonably necessary for the performance of its duties and
obligations or the determination, preservation or exercise of its rights and remedies under this
Agreement; provided, however, that the recipient shall take all reasonable measures to ensure
that Confidential Information of the disclosing Party is not disclosed or duplicated in
contravention of the provisions of this Agreement by such officers, directors, agents,
professional advisors, contractors, subcontractors and employees. The obligations in this
Section 10 shall not restrict any disclosure pursuant to any local, state or federal governmental
agency or authority if such release is necessary to comply with valid laws, governmental
regulations or final orders of regulatory bodies or courts; provided that the recipient shall give
prompt notice to the disclosing Party in reasonable time to exercise whatever legal rights the
disclosing Party may have to prevent or limit such disclosure. Further, the recipient shall
cooperate with the disclosing Party in preventing or limiting such disclosure.

Section 11 - Force Majeure.

11.1  Neither Party shall be liable to the other Party for any failure or delay of
performance hereunder due to causes beyond such Party’s reasonable control, which by the
exercise of reasonable due diligence such Party is unable, in whole or in part, to prevent or
overcome (a “Force Majeure”), including acts of God, act of the public enemy, fire, explosion
vandalism, cable cut, storm or other catastrophes, weather impediments, national emergency,
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insurrections, riots, wars or any law, order, regulation, direction, action or request of any
government or authority or instrumentality thereof. Neither Party shall be considered in default
as to any obligation under this Agreement if prevented from fulfilling the obligation due to an
event of Force Majeure, except for the obligation to pay any amount when due, provided that the
affected Party:

11.1.1 gives notice to the other Party of the event or circumstance giving rise to
the event of Force Majeure;

11.1.2 affords the other Party reasonable access to information about the event or
circumstances giving rise to the event of Force Majeure;

11.1.3 takes commercially reasonable steps to restore its ability to perform its
obligations hereunder as soon as reasonably practicable, provided that the affected Party
shall not be obligated to take any steps that are not otherwise in accordance with Good
Utility Practice; and

11.1.4 exercises commercially reasonable efforts to perform its obligations
hereunder.

Section 12 - Reporting; Audit.

12.1 Reporting. The ITO shall make regular reports to FERC and LG&E/KU’s retail
regulators as may be required by applicable law and regulations or as may be requested by such
authorities.

12.2  Books and Records. The ITO shall maintain full and accurate books and records
pertinent to this Agreement, and the ITO shall maintain such books and records for three (3)
years following the expiration or early termination of this Agreement or longer if necessary to
resolve a pending Dispute. LG&E/KU will have the right, at reasonable times and under
reasonable conditions, to inspect and audit, or have an independent third party inspect and audit,
the ITO’s operations and books to (a) ensure compliance with this Agreement, (b) verify any cost
claims or other amounts due hereunder, and (c) validate the ITO’s internal controls with respect
to the performance of the Functions. The ITO shall maintain an audit trail, including all original
transaction records, of all financial and non-financial transactions resulting from or arising in
connection with this Agreement as may be necessary to enable LG&E/KU or the independent
third party, as applicable, to perform the foregoing activities. LG&E/KU shall be responsible for
any costs and expenses incurred in connection with any such inspection or audit, unless such
inspection or audit discovers that LG&E/KU was charged inappropriate or incorrect costs and
expenses, in which case, the ITO shall be responsible for a percentage of the costs and expenses
incurred in connection with such inspection or audit equal to the percentage variance by which
LG&E/KU was charged inappropriate or incorrect costs and expenses. The ITO shall provide
reasonable assistance necessary to enable LG&E/KU or an independent third party, as
applicable, and shall not be entitled to charge LG&E/KU for any such assistance. Amounts
incorrectly or inappropriately invoiced by the ITO to LG&E/KU, whether discovered prior to or
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. subsequent to payment by LG&E/KU, shall be adjusted or reimbursed to LG&E/KU by the ITO
within twenty (20) days of notification by LG&E/KU to the ITO of the error in the invoice.

12.3  Regulatory Compliance. The ITO shall comply with all requests by LG&E/KU to
the extent considered reasonably necessary by LG&E/KU to comply with the Sarbanes-Oxley
Act or other regulatory requirements. Notwithstanding the generality of the foregoing, the ITO
shall provide to LG&E/KU, at LG&E/KU’s request, all reports reasonably deemed necessary or
desirable by LG&E/KU to support the review, audit and preparation of audit reports relating to
the Functions and LG&E/KU'’s financial statements and reports, including (a) providing
LG&E/KU with an executed copy of a report and opinton, from independent auditors of national
reputation engaged and compensated by the ITO, of an examination in accordance with SAS No.
70, Type 11, of the ITO’s controls and systems relating to the performance of the Functions, as of
and for the six (6)-month period ending at the end of the first (1*) and third (3rd) calendar quarter
of each year of the Term, which shall be delivered not later than forty-five (45) days after the end
of each such quarter, and (b) providing to LG&E/KU (and exercising commercially reasonable
efforts to do so within twenty (20) days of LG&E/KU’s request, but in no event more than thirty
(30) days from said request) a certificate of an officer of the ITO certifying that there has been no
change in such controls and systems or the effective operation of such controls and systems since
the date of the most recent opinion of such independent auditors. The report, in its form and
preparation, shall follow all SAS No. 70 guidelines and must be comprehensive and cover all
significant controls executed by the ITO in connection with its systems and processes underlying
the Functions. Additionally, the report must contain an opinion of the independent auditor that
concludes that the ITO’s description of controls pertaining to the processes and systems

‘ underlying the performance of the Functions presents fairly, in all material respects, the relevant
aspects of the ITO’s controls that had been placed into operation as of the end of each reporting
period and whether, in the opinion of the independent auditor, the controls were suitably
designed to provide reasonable assurance that the control objectives set forth by the ITO would
be achieved if the described controls were complied with satisfactorily. In addition, the report
shall state whether, in the opinion of the independent auditor, the controls tested by the
independent auditor were operating with sufficient effectiveness to provide reasonable, but not
absolute, assurance that the control objectives specified by the ITO were achieved during the
reporting period. Such report and opinion shall have no significant or material exceptions or
qualifiers. If the ITO is unable to timely deliver to LG&E/KU an unqualified opinion or
certification, the ITO shall: (i) provide LG&E/KU, on the date such opinion or certificate is
delivered or due to be delivered, with a written statement describing the circumstances giving
rise to any delay in delivering such opinion or certificate or any qualification to such opinion or
certificate; (i1) immediately take such actions as shall be necessary to resolve such circumstances
and deliver an unqualified opinion or certificate as promptly as practicable thereafter; and (iii)
permit LG&E/KU and its external auditors to perform such procedures and testing of the ITO’s
controls and processes as are reasonably necessary for their assessment of the operating
effectiveness of the ITO controls and of LG&E/KU’s internal controls. In addition, the ITO
expressly agrees that prior to or at the time of any significant or material change to any internal
process or financial control of the ITO that would or might impact the Functions performed for
or on behalf of LG&E/KU or that would, or might, have a significant or material effect on such
process’s mitigation of risk or upon the integrity of LG&E/KU’s financial reporting or
disclosures, it shall notify LG&E/KU and provide full details of the change so as to enable
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‘ LG&E/KU to review the change and evaluate its impact on its internal controls and financial
reporting. LG&E/KU shall have the right to provide all such reports, opinions and certifications
delivered hereunder to its attorneys, accountants and other advisors, who shall be entitled to rely
thereon.

Section 13 - Independent Contractor.

The ITO shall be and remain during the Term an independent contractor with respect to
LG&E/KU, and nothing contained in this Agreement shall be (a) construed as inconsistent with
that status, or (b) deemed or construed to create the relationship of principal and agent or
employer and employee, between the ITO and LG&E/KU or to make either the ITO or
LG&E/KU partners, joint ventures, principals, fiduciaries, agents or employees of the other Party
for any purpose. Neither Party shall represent itself to be an agent, partner or representative of
the other Party. Neither Party shall commit or bind, nor be authorized to commit or bind, the
other Party in any manner, without such other Party’s prior written consent. Personnel
employed, provided or used by any Party in connection herewith will not be employees of the
other Party in any respect. Each Party shall have full responsibility for the actions or omissions
of its employees and shall be responsible for their supervision, direction and control.

Section 14 - Taxes.

Each Party shall be responsible for the payment of its own taxes, including taxes based on
its net income, employment taxes of its employees, taxes on any property it owns or leases, and
. sales, use, gross receipts, excise, value-added or other transaction taxes.

Section 15 - Notices.

15.1 Notices. All notices, requests, consents and other communications hereunder
shall be in writing, signed by the Party giving such notice or communication, and shall be hand-
delivered or sent by certified mail, postage prepaid, return receipt requested, by nationally
recognized courier, to the other Party at the address set forth below, and shall be deemed given
upon the earlier of the date delivered or the date delivery is refused.

If to LG&E/KU:

Louisville Gas and Electric Company

Facsimile: (___ ) _ -

And
Kentucky Utilities Company
Facsimile: ( ) -
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If to the ITO:

Southwest Power Pool, Inc.

Facsimile: ( ) -

15.2 Changes. Either Party may, from time to time, change the names, addresses,
facsimile numbers or other notice information set out in Section 15.1 by notice to the other Party
in accordance with the requirements of Section 15.1.

Section 16 - Key Personnel; Work Conditions.

16.1 Key Personnel. All Key Personnel shall be properly certified and licensed, if
required by law, and be qualified and competent to perform the Functions. The ITO shall
provide LG&E/KU prior written notice of the replacement of any Key Personnel.

16.2 Conduct of Key Personnel and Reporting. The ITO agrees to require that the Key
Personnel comply with the ITO’s employee code of conduct, a current copy of which has been
provided to LG&E/KU. The ITO may amend its employee code of conduct at any time,
provided that the ITO shall promptly provide the LG&E/KU Contract Manager with a copy of
the amended employee code of conduct. If any Key Personnel commits fraud or engages in
material violation of the ITO’s employee code of conduct, the ITO shall promptly notify
LG&E/KU as provided above and promptly remove any such Key Personnel from the
performance of the Functions.

16.3  Personnel Screening. The ITO shall be responsible for conducting, in accordance
with applicable law (including the Fair Credit Reporting Act, The Fair and Accurate Credit
Transactions Act, and Title VII of the Civil Rights Act of 1964), adequate pre-deployment
screening of the Key Personnel prior to commencing performance of the Functions. By
deploying Key Personnel under this Agreement, the ITO represents that it has completed the
Screening Measures (as defined below) with respect to such Key Personnel. To the extent
permitted by applicable law, the term “Screening Measures” shall include, at a minimum, a
background check including: (a) a Terrorist Watch Database Search; (b) a Social Security
Number trace; (c) motor vehicle license and driving record check; and (d) a criminal history
check, including, a criminal record check for each county/city and state/country in the
employee’s residence history for the maximum number of years permitted by law, up to seven
(7) years. Unless prohibited by law, if, prior to or after assigning a Key Personnel to perform the
Functions, the ITO learns of any information that the ITO considers would adversely affect such
Key Personnel’s suitability for the performance of the Functions (including based on information
discovered from the Screening Measures), the ITO shall not assign the Key Personnel to the
Functions or, if already assigned, promptly remove such Key Personnel from performing the
Functions and immediately notify LG&E/KU of such action.
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16.4  Security. LG&E/KU shall have the option of barring from LG&E/KU’s property
any Key Personnel whom LG&E/KU determines is not suitable in accordance with the
applicable laws pursuant to Sections 16.1 through 16.3.

Section 17 - Miscellaneous Provisions.
17.1 Governing Law. This Agreement and the rights and obligations of the Parties

hereunder shall be governed by and construed in accordance with the laws of Kentucky, without
giving effect to its conflicts of law rules.

17.2  Consent to Jurisdiction. All Disputes by any Party in connection with or relating
to this Agreement or any matters described or contemplated in this Agreement shall be instituted
in the courts of the State of Kentucky or of the United States sitting in the State of Kentucky.
Each Party irrevocably submits, for itself and its properties, to the exclusive jurisdiction of the
courts of the State of Kentucky and of the United States sitting in the State of Kentucky in
connection with any such Dispute. Each Party irrevocably and unconditionally waives any
objection or defense that it may have based on improper venue or forum non conveniens to the
conduct of any proceeding in any such courts. This provision does not adversely affect FERC’s
jurisdiction of this Agreement.

17.3  Amendment. This Agreement shall not be varied or amended unless such
variation or amendment is agreed to by the Parties in writing and accepted by FERC. The Parties
explicitly agree that neither Party shall unilaterally petition to FERC pursuant to the provisions
of Sections 205 or 206 of the Federal Power Act to amend this Agreement or to request that
FERC initiate its own proceeding to amend this Agreement.

17.4  Assignment. Any assignment of this Agreement or any interest herein or
delegation of all or any portion of a Party’s obligations, by operation of law or otherwise, by
either Party without the other Party’s prior written consent shall be void and of no effect;
provided, however, that the ITO’s consent will not be required for LG&E/KU to assign this
Agreement to (a) an affiliate or (b) a successor entity that acquires all or substantially all of
LG&E/KU’s Transmission System whether by merger, consolidation, reorganization, sale, spin-
off or foreclosure; provided, further, that such successor entity agrees to assume all of
LG&E/KU’s obligations hereunder from and after the date of such assignment. As a condition to
the effectiveness of such assignment (i) LG&E/KU shall promptly notify the ITO of such
assignment, (ii) the successor entity shall provide a confirmation to the ITO of its assumption of
LG&E/KU’s obligations hereunder, and (iii) LG&E/KU shall promptly reimburse the ITO, upon
receipt of an invoice from the ITO, for any one-time incremental costs reasonably incurred by
the ITO as a result of such assignment. For the avoidance of doubt, nothing herein shall preclude
LG&E/KU from transferring any or all of its transmission facilities to another entity or disposing
of or acquiring any other transmission assets.

17.5 No Third Party Beneficiaries. Except as otherwise expressly provided in this
Agreement, this Agreement is made solely for the benefit of the Parties and their successors and
permitted assigns and no other person shall have any rights, interest or claims hereunder or
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‘ otherwise be entitled to any benefits under or on account of this Agreement as third party
beneficiary or otherwise.

17.6  Waivers. No waiver of any provision of this Agreement shall be effective unless
it is signed by the Party against which it is sought to be enforced. The delay or failure by either
Party to exercise or enforce any of its rights under this Agreement shall not constitute or be
deemed a waiver of that Party’s right thereafter to enforce those rights, nor shall any single or
partial exercise of any such right preclude any other or further exercise thereof or the exercise of
any other right.

17.7  Severability; Renegotiation. The invalidity or unenforceability of any portion or
provision of this Agreement shall in no way affect the validity or enforceability of any other
portion or provision herein. If any provision of this Agreement is found to be invalid, illegal or
otherwise unenforceable, the same shall not affect the other provisions hereof or the whole of
this Agreement and shall not render invalid, illegal or unenforceable this Agreement or any of
the remaining provisions of this Agreement. If any provision of this Agreement or the
application thereof to any person, entity or circumstance, is held by a court or regulatory
authority of competent jurisdiction to be invalid, void or unenforceable, or if a modification or
condition to this Agreement is imposed by such court or regulatory authority, the Parties shall in
good faith negotiate such amendment or amendments to this Agreement as will restore the
relative benefits and obligation of the Parties immediately prior to such holding, modification or
condition.

‘ 17.8 Representations and Warranties. Each Party represents and warrants to the other
Party as of the date hereof as follows:

17.8.1 Organization. It is duly organized, validly existing and in good standing
under the laws of the State in which it was organized, and has all the requisite power and
authority to own and operate its material assets and properties and to carry on its business
as now being conducted and as proposed to be conducted under this Agreement.

17.8.2 Authority. It has the requisite power and authority to execute and deliver
this Agreement and, subject to the procurement of applicable regulatory approvals, to
perform its obligations under this Agreement. The execution and delivery of this
Agreement by it and the performance of its obligations under this Agreement have been
duly authorized by all necessary corporate action required on its part.

17.8.3 Binding Effect. Assuming the due authorization, execution and delivery
of this Agreement by the other Party, this Agreement constitutes its legal, valid and
binding obligation enforceable against it in accordance with its terms, except as the same
may be limited by bankruptcy, insolvency or other similar applicable laws affecting
creditors’ rights generally, and by general principles of equity regardless of whether such
principles are considered in a proceeding at law or in equity.

17.8.4 Regulatory Approval. It has obtained or will obtain by the Effective Date,
any and all approvals of, and acceptances for filing by, and has given or will give any
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notices to, any applicable federal or state authority, including FERC, that are required for
it to execute, deliver, and perform its obligations under this Agreement.

17.8.5 No Litigation. There are no actions at law, suits in equity, proceedings, or
claims pending or, to its knowledge, threatened against it before or by any federal, state,
foreign or local court, tribunal, or governmental agency or authority that might materially
delay, prevent, or hinder the performance by such entity of its obligations hereunder.

17.8.6 No Violation or Breach. The execution, delivery and performance by it of
its obligations under this Agreement do not and shall not: (a) violate its organizational
documents; (b) violate any applicable law, statute, order, rule, regulation or judgment
promulgated or entered by any applicable federal or state authority, which violation could
reasonably be expected to materially adversely affect the performance of its obligations
under this Agreement; or (c) result in a breach of or constitute a default of any material
agreement to which it is a party.

17.9  Further Assurances. Each Party agrees that it shall execute and deliver such
further instruments, provide all information, and take or forbear such further acts and things as
may be reasonably required or useful to carry out the purpose of this Agreement and are not
inconsistent with the provisions of this Agreement.

17.10 Entire Agreement. This Agreement and the Attachments hereto set forth the
entire agreement between the Parties with respect to the subject matter hereof, and supersede all
prior agreements, whether oral or written, related to the subject matter of this Agreement. The
terms of this Agreement and the Attachments hereto are controlling, and no parole or extrinsic
evidence, including to prior drafts and drafts exchanged with any third parties, shall be used to
vary, contradict or interpret the express terms, and conditions of this Agreement.

17.11 Good Faith Efforts. Each Party agrees that it shall in good faith take all
reasonable actions necessary to permit it and the other Party to fulfill their obligations under this
Agreement. Where the consent, agreement or approval of any Party must be obtained hereunder,
such consent, agreement or approval shall not be unreasonably withheld, delayed or conditioned.
Where a Party 1s required or permitted to act, or omit to act, based on its opinion or judgment,
such opinion or judgment shall not be unreasonably exercised. To the extent that the jurisdiction
of any federal or state authority applies to any part of this Agreement or the transactions or
actions covered by this Agreement, each Party shall cooperate with the other Party to secure any
necessary or desirable approval or acceptance of such authorities of such part of this Agreement
or such transactions or actions.

17.12 Time of the Essence. With respect to all duties, obligations and rights of the
Parties, time shall be of the essence in this Agreement.

17.13 Interpretation. Unless the context of this Agreement otherwise clearly requires:

17.13.1 all defined terms in the singular shall have the same meaning when used
in the plural and vice versa,
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17.13.2 the terms “hereof,” “herein,” “hereto” and similar words refer to this
entire Agreement and not to any particular Section, Attachment or any other subdivision
of this Agreement;

17.13.3 references to “Section” or “Attachment” refer to this Agreement, unless
specified otherwise;

17.13.4 references to any law, statute, rule, regulation, notification or statutory
provision shall be construed as a reference to the same as it applies to this Agreement and
may have been, or may from time to time be, amended, modified or re-enacted;

17.13.5 references to “includes,” “including” and similar phrases shall mean
“including, without limitation;”

17.13.6 the captions, section numbers and headings in this Agreement are
included for convenience of reference only and shall not in any way affect the meaning or
interpretation of this Agreement;

17.13.7 “or” may not be mutually exclusive, and can be construed to mean
“and” where the context requires there to be a multiple rather than an alternative
obligation; and

17.13.8 references to a particular entity include such entity’s successors and
assigns to the extent not prohibited by this Agreement.

17.14 Joint Effort. Preparation of this Agreement has been a joint effort of the Parties
and the resulting document shall not be construed more severely against one of the Parties than
against the other and no provision in this Agreement is to be interpreted for or against any Party
because that Party or its counsel drafted such provision. Each Party acknowledges that in
executing this Agreement its has relied solely on its own judgment, belief and knowledge, and
such advice as it may have received from its own counsel, and it has not been influenced by any
representation or statement made by the other Party or its counsel not contained in this
Agreement.

17.15 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original, but all of which together shall constitute one
and the same instrument, binding upon LG&E/KU and the ITO, notwithstanding that LG&E/KU
and the ITO may not have executed the same counterpart.
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‘ The Parties have caused this Independent Transmission Organization Agreement to be
executed by their duly authorized representatives as of the dates shown below.

LOUISVILLE GAS AND ELECTRIC COMPANY

Name:
Title:
Date:

KENTUCKY UTILITIES COMPANY

Name:
Title:
Date:

SOUTHWEST POWER POOL, INC.

Name:
Title:
Date:
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. ATTACHMENT A
TO THE INDEPENDENT TRANSMISSION ORGANIZATION AGREEMENT

DESCRIPTION OF THE FUNCTIONS

The Functions are as follows:

[TBD]
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ATTACHMENT B
TO THE INDEPENDENT TRANSMISSION ORGANIZATION AGREEMENT

LIST OF KEY PERSONNEL

[To be provided by the ITO]
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RELIABILITY COORDINATOR AGREEMENT

BETWEEN

LOUISVILLE GAS AND ELECTRIC COMPANY
o AND KENTUCKY UTILITIES COMPANY

AND

TENNESSEE VALLEY AUTHORITY
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RELJIABILITY COORDINATOR AGREEMENT

This Reliability Coordinator Agreement (this “Agreement™) is entered into this ™ day
of September, 2005, between Louisville Gas and Electric Company and Kentucky Utilities
Company, corporations organized pursuant to the laws of the State of Kentucky (collectively,
“LG&E/KU”), and Tennessee Valley Authority, a federal government corporation created by the
Tennessee Valley Authority Act of 1933 (16 U.S.C. §§ 831 ef seq.) (the “Reliability
Coordinator”). LG&E/KU and the Reliability Coordinator may sometimes be individually
referred to herein as a “Party” and collectively as the “Parties.”

WHEREAS, LG&E/KU owns, among other things, an integrated electric transmission
system (“Transmission System”), over which the Midwest Independent Transmission System
Operator Inc. (“Midwest ISO”) currently provides open access transmission service to customers
in the LG&E/KU Control Area (as defined in the LGE&E/KU Open Access Transmission Tariff
(“the OATT”));

WHEREAS, as part of LG&E/KU’s proposal to withdraw its participation in the Midwest
ISO, LG&E/KU desires to provide non-discriminatory open access transmission service pursuant
to the OATT;

WHEREAS, LG&E/KU desires to have the Reliability Coordinator perform certain key
reliability functions under the OATT, including: (i) security coordination (as defined in the
relevant North American Electric Reliability Council (“NERC”) Version 0 standards); (ii)
transmission planning and regional coordination; (ii1) approving LG&E/KU’s maintenance
schedules; (iv) identifying and mandating upgrades required to maintain reliability; (v) non-
binding recommendations relating to economic transmission system upgrades; and (vi)
administration of any seams agreements;

WHEREAS, LG&E/KU desires to have the Reliability Coordinator perform all functions
identified for reliability coordinators under Policy 9 and Appendices 9B-9D of NERC’s
Operating Policies;

WHEREAS, LG&E/KU will retain all remaining NERC obligations, including
obligations associated with its status as Control Area operator and the provider of transmission
services under the OATT, and will take action necessary to protect reliability of the
Transmission System, including circumstances where such action is necessary to protect, prevent
or manage emergency situations;

WHEREAS, the Reliability Coordinator is: (i) a federal government corporation charged
with providing electric power, flood control, navigational control, agricultural and industrial
development, and other services to a region including Tennessee and parts of six contiguous
states; and (ii) certified as a reliability coordinator by NERC;
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WHEREAS, the Reliability Coordinator is independent from LG&E/KU, possesses the
necessary competence and experience to perform the functions provided for hereunder and is
willing to perform such functions under the terms and conditions agreed upon by the Parties as
set forth in this Agreement; and

WHEREAS, as part of LG&E/KU’s goal to maintain the requisite level of independence
in the operation of its Transmission System to prevent any exercise of transmission market
power, LG&E/KU intends to enter into a Independent Transmission Organization Agreement
(the “Independent Transmission Organization Agreement”) with [ | (the “Independent
Transmission Organization”), pursuant to which the Independent Transmission Organization will
provide to LG&E/KU certain key transmission-related functions under the OATT.

NOW THEREFORE, in consideration of the mutual promises contained herein, and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
the Parties hereby agree as follows:

Section 1 - Scope of Functions; Standards of Performance.
1.1 Functions. The Reliability Coordinator shall perform the functions described in

Attachment A (the “Functions”) during the Term in accordance with the terms and conditions of
this Agreement.

1.2 Coordination with Independent Transmission Organization. In conjunction with
its performance of the Functions, the Reliability Coordinator shall coordinate and cooperate with
the Independent Transmission Organization and provide, subject to the terms and conditions of
this Agreement, including the Reliability Coordinator’s obligations with respect to Confidential
Information in Section 10, any information that the Independent Transmission Organization may
reasonably request in order to carry out its functions under the Independent Transmission
Organization Agreement.

1.3 Expansion. Nothing in this Agreement is intended to prevent the Reliability
Coordinator from entering into other agreements with one or more third party transmission
providers or operators to perform functions for such transmission providers or operators that are
the same or similar to the Functions performed hereunder; provided, however, that the Reliability
Coordinator does not breach any of its obligations under this Agreement (including its
obligations with respect to Confidential Information in Section 10) by entering into or
performing any of its obligations under such other agreements; provided, further, that any such
other agreements shall provide for LG&E/KU to be reimbursed in an equitable manner for any
capital expenditures made pursuant to this Agreement as well as for LG&E/KU’s ongoing
operations and maintenance expenditures to the extent such capital expenditures and operations
and maintenance expenditures are used by the Reliability Coordinator in performing functions
under such other agreements.

1.4 Reliability Coordinator Performance. The Reliability Coordinator shall perform
its obligations (including the Functions) under this Agreement in accordance with (a) the NERC
functional model, (b) Good Utility Practice, (c) all applicable reliability criteria, policies,
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standards, rules, regulations and other requirements of NERC and any applicable regional
reliability council or their successors, (d) LG&E/KU’s specific reliability requirements and
operating guidelines (to the extent these are not inconsistent with other requirements specified in
this Section 1.4), (e) the OATT, and (f) all applicable laws and the requirements of federal and
state regulatory authorities.

1.5 LG&E/KU Performance. LG&E/KU shall perform its obligations under this
Agreement in accordance with (a) the NERC functional model and (b) Good Utility Practice.

Section 2 - Independence.

2.1 Key Personnel. All Functions shall be performed by employees of the Reliability
Coordinator identified in Attachment B (the “Key Personnel”). No Key Personnel shall also be
employed by LG&E/KU or any of its Affiliates (as defined in 18 C.F.R. § 35.34(b)(3) of FERC’s
regulations). The Reliability Coordinator and the Key Personnel shall be, and shall remain
throughout the Term, Independent (as defined below) of LG&E/KU, its Affiliates and any Tariff
Participant (as defined below). For purposes of this Agreement: (a) “Independent” shall mean
that the Reliability Coordinator and the Key Personnel are not subject to the control of
LG&E/KU, its Affiliates or any Tariff Participant, and have full decision-making authority to
perform all Functions in accordance with the provisions of this Agreement. Any Key Personnel
owning securities in LG&E/KU, its Affiliates or any Tariff Participant shall divest such
securities within six (6) months of first being assigned to perform such Functions, provided that
nothing in this Section 2.1 shall be interpreted or construed to preclude any such Key Personnel
from indirectly owning securities issued by LG&E/KU, its Affiliates or any Tariff Participant
through a mutual fund or similar arrangement (other than a fund or arrangement specifically
targeted toward the electric industry or the electric utility industry or any segment thereof) under
which the Key Personnel does not control the purchase or sale of such securities. Participation
by any Key Personnel in a pension plan of LG&E/KU, its Affiliates or any Tariff Participant
shall not be deemed to be a direct financial interest if the plan is a defined-benefit plan that does
not involve the Key Personnel’s ownership of the securities; (b) “Tariff Participant” shall mean
LG&E/KU Transmission System customers, interconnection customers, wholesale customers,
affected transmission providers, any Market Participant (as defined in 18 C.F.R. § 35.34(a)(2) of
FERC’s regulations) and similarly qualified third parties within the LG&E/KU Control Area.

2.2 Standards of Conduct Treatment. All Key Personnel shall be treated, for purposes
of the FERC’s Standards of Conduct, as transmission/reliability employees. All restrictions
relating to information sharing and other relationships between merchant employees and
transmission/reliability employees shall apply to the Key Personnel.

Section 3 - Compensation, Billing and Payment.

[COMPENSATION, BILLING AND PAYMENT PROVISIONS WILL BE
NEGOTIATED WITH TVA]
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Section 4 - Effective Date; Term; Termination; Termination Fees; Transition
Assistance Services.

4.1 Effective Date; Term. This Agreement shall become effective on the date (the
“Effective Date”) which is thirty (30) days after FERC’s acceptance of this Agreement and shall
continue for an initial term of four (4) years from the Effective Date (the “Initial Term™). After
the conclusion of the Initial Term, this Agreement shall automatically continue for successive
additional one-year terms (each, a “Subsequent Term”) unless and until terminated pursuant to
the termination provisions hereof. The Initial Term and any Subsequent Terms, together with the
Transition Assistance Period, if any, shall collectively be referred to as the “Term.”

4.2  Mutually-Agreed Termination. Subject to Section 4.5, this Agreement may be
terminated by mutual agreement of the Parties at any time during the Term (other than any
Transition Assistance Period).

4.3  Termination at End of Term. Subject to Section 4.5, either Party may terminate
this Agreement at the end of the Initial Term or any Subsequent Term upon six (6) months prior
written notice to the other Party.

4.4 Termination for Cause.

4.4.1 Termination by Either Party. Subject to Section 4.5, either Party may
terminate this Agreement effective immediately upon prior written notice thereof to the
other Party if:

(g) Material Failure or Default. The other Party fails, in any
material respect, to comply with, observe or perform, or defaults, in any material
respect, in the performance of the terms and conditions of this Agreement, and
such failure or default remains uncured for thirty (30) days after notice thereof,
provided that such failure or default is susceptible to cure and the other Party is
exercising reasonable diligence to cure such failure or default;

(h) Pattern of Failure. It determines, in its sole discretion, that
there has been a pattern of failure by the other Party to comply with the standards
of performance required under this Agreement;

(1) Gross Negligence, Willful Misconduct or Fraud. The other
Party commits gross negligence, willful misconduct or fraud in the performance
of its obligations under this Agreement;

) Material Misrepresentation. Any representation made by
the other Party hereunder shall be false or incorrect in any material respect when
made and such misrepresentation is not cured within thirty (30) days of such
discovery or is incapable of cure;
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. (k) Bankruptecy. The other Party: (i) files a petition or
otherwise commences, authorizes or acquiesces in the commencement of a

proceeding or cause of action under any bankruptcy, insolvency, reorganization or
similar law, or has any such petition filed or commenced against it; (ii) makes an
assignment or any general arrangement for the benefit of creditors; (iii) otherwise
becomes bankrupt or insolvent (however evidenced); (iv) has a liquidator,
administrator, receiver, trustee, conservator or similar official appointed with
respect to it or any substantial portion of its property or assets; or (v) is generally
unable to pay its debts as they fall due; or

)] Dissolution. The other Party dissolves or is dissolved or its
legal existence is otherwise terminated.

4.4.2 Termination by LG&E/KU. Subject to Section 4.5, LG&E/KU may
terminate this Agreement effective immediately upon prior written notice thereof to the
Reliability Coordinator if:

(m)  Not Independent. FERC determines that the Reliability
Coordinator is not Independent; or

(n) No Certification. The Reliability Coordinator: (i) fails to
obtain certification from the East Central Area Reliability Coordination
Agreement (“ECAR”) as a reliability coordinator; or (ii) loses its NERC or ECAR
. certification once obtained.

4.5 FERC Approval. No termination of this Agreement shall be effective until
approved by FERC.

4.6 Return of Materials. Upon any termination of this Agreement or the conclusion
of any Transition Assistance Period pursuant to Section 4.8.1, whichever is later, the Reliability
Coordinator shall timely and orderly turn over to LG&E/KU all materials that were prepared or
developed prior thereto pursuant to this Agreement, and return or destroy, at the option of
LG&E/KU, all Data and other information supplied by LG&E/KU to the Reliability Coordinator
or created by the Reliability Coordinator on behalf of LG&E/KU.

4.7 Survival. All provisions of this Agreement which are by their nature or terms
intended to survive the termination of this Agreement, including the obligations set forth in
Section 7 and Section 10, shall survive termination of this Agreement.

4.8 Transition Assistance Services.

4.8.1 Transition Assistance Period. Commencing on the date this Agreement is
terminated and continuing for up to six (6) months thereafter (the “Transition Assistance
Period”), the Reliability Coordinator shall (a) provide the Functions (and any
replacements thereof or substitutions therefor), to the extent LG&E/KU requests such
Functions to be performed during the Transition Assistance Period, and (b) cooperate
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with LG&E/KU in the transfer of the Functions (collectively, the “Transition Assistance
Services”).

4.8.2 Transition Assistance Services. The Reliability Coordinator shall, upon
LG&E/KU’s request, provide the Transition Assistance Services during the Transition
Assistance Period at the Reliability Coordinator’s actual cost for such services. The
quality and level of performance of the Functions by the Reliability Coordinator during
the Transition Assistance Period shall not be degraded. After the expiration of the
Transition Assistance Period, the Reliability Coordinator shall answer questions from
LG&E/KU regarding the Functions on an “as needed” basis at the Reliability
Coordinator’s then-standard billing rates.

4.8.3 Key Personnel. During the Transition Assistance Period, the Reliability
Coordinator shall not terminate, reassign or otherwise remove any Key Personnel without
providing LG&E/KU thirty (30) days’ prior notice of such termination, reassignment or
removal unless such employee (a) voluntarily resigns from the Reliability Coordinator,
(b) is dismissed by the Reliability Coordinator for cause, or (c) dies or is unable to work
due to his or her disability.

Section 5 - Data Management.

5.1 Supply of Data. During the Term, LG&E/KU shall supply to the Reliability
Coordinator, and/or grant the Reliability Coordinator access to all Data that the Reliability
Coordinator reasonably requires to perform the Functions. The Parties shall agree upon the
initial format and manner in which such Data shall be provided. For purposes of this Agreement,
“Data” means all information, text, drawings, diagrams, images or sounds which are embodied in
any electronic or tangible medium and which (a) are supplied or in respect of which access is
granted to the Reliability Coordinator by LG&E/KU under this Agreement, which shall be
LG&E/KU’s Data, (b) are prepared, stored or transmitted by the Reliability Coordinator solely
on behalf of LG&E/KU, which shall be LG&E/KU’s Data; or (c) are compiled by the Reliability
Coordinator by aggregating Data owned by LG&E/KU and Data owned by third parties, which
shall be Reliability Coordinator’s Data.

5.2 Property of Each Party. Each Party acknowledges that the other Party’s Data and
the other Party’s software, base data models and operating procedures for software or base data
models (“Processes”) are the property of such other Party and agrees that it will do nothing
inconsistent with such ownership, including preserving all intellectual property and/or
proprietary rights in such other Party’s Data and Processes as provided in Section 6.

5.3 Data Integrity. Each Party shall reasonably assist the other Party in establishing
measures to preserve the integrity and prevent any corruption or loss of Data, and the Parties
shall reasonably assist each other in the recovery of any corrupted or lost Data. Each Party shall
retain and preserve any of the other Party’s Data that are supplied to it during the Term, and shall
exercise commercially reasonable efforts to preserve the integrity of the other Party’s Data that
are supplied to it during the Term, in order to prevent any corruption or loss of the other Party’s
Data.
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5.4 Confidentiality. Each Party’s Data shall be treated as Confidential Information in
accordance with the provisions of Section 10.

Section 6 - Intellectual Property.

6.1 Pre-Existing Intellectual Property. Each Party shall own (and continue to own) all
trade secrets, Processes and designs and other intellectual property that it owned prior to entering
this Agreement, including any enhancements thereto (“Pre-Existing Intellectual Property™).

Each Party acknowledges the ownership of the other Party’s Pre-Existing Intellectual Property
and agrees that it will do nothing inconsistent with such ownership. Each Party agrees that
nothing in this Agreement shall give it any right, title or interest in the other Party’s Pre-Existing
Intellectual Property, other than the rights set forth in this Agreement. The Reliability
Coordinator’s Pre-Existing Intellectual Property shall include the Reliability Coordinator
Retained Rights set forth in Section 6.3. LG&E/KU’s Pre-Existing Intellectual Property shall
include LG&E/KU Retained Rights set forth in Section 6.4.

6.1.1 Exclusion. Nothing in this Agreement shall prevent either Party from
using general techniques, ideas, concepts and know-how gained by its employees during
the performance of its obligations under this Agreement in the furtherance of its normal
business, to the extent that it does not result in disclosure of the other Party’s Data or any
data generated from the other Party’s Data or other Confidential Information or an
infringement by LG&E/KU or the Reliability Coordinator of any intellectual property
right. For the avoidance of doubt, the use by a Party of such general techniques, ideas,
concepts and know-how gained by its employees during the performance of its
obligations under this Agreement shall not be deemed to be an infringement of the other
Party’s intellectual property rights so long as such matters are retained in the unaided
memories of such employees and any Confidential Information is treated in accordance
with the provisions of Section 10.

6.2 Jointly-Owned Intellectual Property. Except for the Data described in Section
3.1, all deliverables, whether software or otherwise, to the extent originated and prepared by the
Reliability Coordinator exclusively in connection with the performance of its obligations under
this Agreement shall be, upon payment of all amounts that may be due from LG&E/KU to the
Reliability Coordinator, jointly owned by LG&E/KU and Reliability Coordinator (“Jointly-
Owned Intellectual Property”). Each Party shall have the right to use the Jointly-Owned
Intellectual Property without any right or duty or accounting to the other Party, except as
provided in this Section 6.2. Upon the Reliability Coordinator using, transferring or licensing
Jointly-Owned Intellectual Property for or to a third party, the Reliability Coordinator shall
reimburse LG&E/KU in an equitable manner as determined by the Parties in good faith for the
actual amounts paid by LG&E/KU to the Reliability Coordinator that relate to such Jointly-
Owned Intellectual Property. Except as stated in the foregoing sentence, the Reliability
Coordinator shall have no other obligation to account to LG&E/KU for any such use, transfer,
license, disclosure, copying, modifying or enhancing of the Jointly-Owned Intellectual Property.
Notwithstanding anything herein to the contrary, LG&E/KU may use the Jointly-Owned
Intellectual Property for its internal business purposes, including licensing or transferring its
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interests therein to a third party for purposes of operating or performing functions in connection
with LG&E/KU’s transmission business.

6.3 Reliability Coordinator Retained Rights. The Reliability Coordinator shall retain
all right, title and interest in its proprietary know-how, concepts, techniques, processes, materials
and information that were or are developed entirely independently of this Agreement
(“Reliability Coordinator Retained Rights”), whether or not such Reliability Coordinator
Retained Rights are embodied in a deliverable, whether software or otherwise originated and
prepared by the Reliability Coordinator in connection with the performance of its obligations
under this Agreement. With respect to the Reliability Coordinator Retained Rights embodied in
any deliverable, whether software or otherwise originated and prepared by the Reliability
Coordinator in connection with the performance of its obligations under this Agreement,
LG&E/KU is hereby granted a nonexclusive, perpetual, worldwide, royalty-free, fully paid-up
license under such Reliability Coordinator Retained Rights to use such deliverable for
LG&E/KU’s internal business purposes only, including licensing or transferring its interests
therein to an Affiliate of LG&E/KU or a third party for purposes of operating or performing
functions in connection with LG&E/KU’s transmission business.

6.4 LG&E/KU Retained Rights. LG&E/KU shall retain all right, title and interest in
its proprietary know-how, concepts, techniques, processes, materials and information that were
or are developed entirely independently of this Agreement (“LG&E/KU Retained Rights™),
whether or not such LG&E/KU Retained Rights are embodied in a deliverable, whether software
or otherwise originated and prepared by LG&E/KU in connection with the performance of its
obligations under this Agreement. With respect to LG&E/KU Retained Rights embodied in any
software or otherwise originated and prepared by LG&E/KU in connection with the performance
of its obligations under this Agreement, the Reliability Coordinator is hereby granted a
nonexclusive, worldwide, royalty-free, fully paid-up license under such LG&E/KU Retained
Rights to use such deliverable for the Reliability Coordinator’s performance of its obligations
under this Agreement only; provided that LG&E/KU shall not be liable in any way for the use of
or reliance on such Reliability Coordinator Retained Rights by the Reliability Coordinator’s
Affiliate or third party for any purpose whatsoever.

6.5 Reliability Coordinator Non-Infringement; Indemnification. The Reliability
Coordinator warrants to LG&E/KU that all Reliability Coordinator’s Data and Processes,
Reliability Coordinator Pre-Existing Intellectual Property, Reliability Coordinator Retained
Rights, and deliverables prepared, produced or first developed by the Reliability Coordinator in
connection with the performance of its obligations under this Agreement shall not infringe on
any third party patent, copyright, trade secret or other third party proprietary rights. The
Reliability Coordinator shall defend, hold harmless and indemnify LG&E/KU and its Affiliates
and their respective employees, officers, directors, principals, owners, partners, shareholders,
agents, representatives, consultants and subcontractors (collectively, “LG&E/KU
Representatives’) from and against all claims, lawsuits, penalties, awards, judgments, court
arbitration costs, attorneys’ fees, and other reasonable out-of-pocket costs incurred in connection
with such claims or lawsuits based upon the actual or alleged infringement of any of the
foregoing rights; provided that LG&E/KU gives prompt written notice of any such claim or
action to the Reliability Coordinator, permits the Reliability Coordinator to control the defense of
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any such claim or action with counsel of its choice, and cooperates with the Reliability
Coordinator in the defense thereof; and further provided that such claim or action is not based on
any alteration, modification or combination of the deliverable with any item, information or
process not provided by the Reliability Coordinator, where there would be no infringement in the
absence of such alteration, modification or combination. If any infringement action results in a
final injunction against LG&E/KU or the LG&E/KU Representatives with respect to Reliability
Coordinator’s Data and Processes, Reliability Coordinator Pre-Existing Intellectual Property,
Reliability Coordinator Retained Rights or deliverables prepared, produced or first developed by
the Reliability Coordinator in connection with the performance of its obligations under this
Agreement or in the event the use of such matters or any part thereof, is, in such lawsuit, held to
constitute infringement, the Reliability Coordinator agrees that it shall, at its option and sole
expense, either (a) procure for LG&E/KU or the LG&E/KU Representatives the right to continue
using the infringing matter, or (b) replace the infringing matter with non-infringing items of
equivalent functionality or modify the same so that it becomes non-infringing and retains its full
functionality. If the Reliability Coordinator is unable to accomplish (a) or (b) above, the
Reliability Coordinator shall reimburse LG&E/KU for all costs and fees paid by LG&E/KU to
the Reliability Coordinator for the infringing matter. The above constitutes the Reliability
Coordinator’s complete liability for claims of infringement relating to any of the Reliability
Coordinator’s Data and Processes, Reliability Coordinator Pre-Existing Intellectual Property,
Reliability Coordinator Retained Rights and deliverables prepared, produced or first developed
by the Reliability Coordinator in connection with the performance of its obligations under this
Agreement.

6.6 LG&E/KU Non-Infringement; Indemnification. LG&E/KU warrants to the
Reliability Coordinator that, to its knowledge, all LG&E/KU’s Data (except for Data created by
the Reliability Coordinator on behalf of LG&E/KU) and Processes, LG&E/KU Pre-Existing
Intellectual Property, and LG&E/KU Retained Rights shall not infringe on any third party patent,
copyright, trade secret or other third party proprietary rights. LG&E/KU shall defend, hold
harmless and indemnify the Reliability Coordinator and its Affiliates and their respective
employees, officers, directors, principals, owners, partners, shareholders, agents, representatives,
consultants and subcontractors against all claims, lawsuits, penalties, awards, judgments, court
costs, and arbitration costs, attorneys’ fees, and other reasonable out-of-pocket costs incurred in
connection with such claims or lawsuits based upon the actual or alleged infringement of any of
the foregoing rights; provided that the Reliability Coordinator gives prompt written notice of any
such claim or action to LG&E/KU, permits LG&E/KU to control the defense of any such claim
or action with counsel of its choice, and cooperates with LG&E/KU in the defense thereof;, and
further provided that such claim or action is not based on any alteration, modification or
combination of the deliverable with any item, information or process not provided by LG&E/KU
to the Reliability Coordinator, where there would be no infringement in the absence of such
alteration, modification or combination. The above constitutes LG&E/KU’s complete liability
for claims of infringement relating to any of the LG&E/KU’s Data and Processes, LG&E/KU
Pre-Existing Intellectual Property and LG&E/KU Retained Rights.
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Section 7 - Indemnification.

7.1 Indemnification by the Parties. Each Party (“Indemnifying Party”) shall
indemnify, release, defend, reimburse and hold harmless the other Party and its Affiliates, and
their respective directors, officers, employees, principals, representatives and agents
(collectively, the “Indemnified Parties”) from and against any and all claims, demands,
liabilities, losses, causes of action, awards, fines, penalties, litigation, administrative proceedings
and investigations, costs and expenses, and attorney fees (each, an “Indemnifiable Loss”)
asserted against or incurred by any of the Indemnified Parties arising out of, resulting from or
based upon (a) a breach by the Indemnifying Party of its obligations under this Agreement, (b)
the acts or omissions of the Indemnifying Party and its Affiliates and their respective directors,
officers, employees, principals, representatives, agents or contractors during the Term, or (¢)
claims of bodily injury or death of any person or damage to real and/or tangible personal
property caused by the negligence or willful misconduct of the Indemnifying Party and its
Affiliates and their respective directors, officers, employees, principals, representatives, agents
or contractors during the Term.

7.2 No Consequential Damages. Neither Party shall be liable to the other Party for,
nor will the measure of damages include, any indirect, incidental, exemplary, punitive, special or
consequential damages.

7.3 Cooperation Regarding Claims. If an Indemnified Party receives notice or has
knowledge of any Indemnifiable Loss that may result in a claim for indemnification by such
Indemnified Party against an Indemnifying Party pursuant to this Section 7, such Indemnified
Party shall as promptly as possible give the Indemnifying Party notice of such Indemnifiable
Loss, including a reasonably detailed description of the facts and circumstances relating to such
Indemnifiable Loss, a complete copy of all notices, pleadings and other papers related thereto,
and in reasonable detail the basis for its claim for indemnification with respect thereto. Failure
to promptly give such notice or to provide such information and documents shall not relieve the
Indemnifying Party from the obligation hereunder to respond to or defend the Indemnified Party
against such Indemnifiable Loss unless such failure shall materially diminish the ability of the
Indemnifying Party to respond to or to defend the Indemnified Party against such Indemnifiable
Loss. The Indemnifying Party, upon its acknowledgment in writing of its obligation to
indemnify the Indemnified Party in accordance with this Section 7, shall be entitled to assume
the defense or to represent the interest of the Indemnified Party with respect to such
Indemnifiable Loss, which shall include the right to select and direct legal counsel and other
consultants, appear in proceedings on behalf of such Indemnified Party and to propose, accept or
reject offers of settlement, all at its sole cost. If and to the extent that any such settlement is
reasonably likely to involve injunctive, equitable or prospective relief or materially and
adversely affect the Indemnified Party’s business or operations other than as a result of money
damages or other money payments, then such settlement will be subject to the reasonable
approval of the Indemnified Party. Nothing herein shall prevent an Indemnified Party from
retaining its own legal counsel and other consultants and participating in its own defense at its
own cost and expense.
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' Section 8 - Contract Managers; Dispute Resolution.

8.1 LG&E/KU Contract Manager. LG&E/KU shall appoint an individual (the
“LG&E/KU Contract Manager”) who shall serve as the primary LG&E/KU representative under
this Agreement. The LG&E/KU Contract Manager shall (a) have overall responsibility for
managing and coordinating the performance of LG&E/KU’s obligations under this Agreement,
and (b) be authorized to act for and on behalf of LG&E/KU with respect to all matters relating to
this Agreement. Notwithstanding the foregoing, the LG&E/KU Contract Manager may, upon
notice to the Reliability Coordinator, delegate such of his or her responsibilities to other
LG&E/KU employees, as the LG&E/KU Contract Manager deems appropriate.

8.2 Reliability Coordinator Contract Manager. The Reliability Coordinator shall
appoint, among the Key Personnel identified in Attachment B, an individual (the “Reliability
Coordinator Contract Manager”) who shall serve as the primary Reliability Coordinator
representative under this Agreement. The Reliability Coordinator Contract Manager shall (a)
have overall responsibility for managing and coordinating the performance of Reliability
Coordinator obligations under this Agreement, and (b) be authorized to act for and on behalf of
the Reliability Coordinator with respect to all matters relating to this Agreement.
Notwithstanding the foregoing, the Reliability Coordinator Contract Manager may, upon notice
to LG&E/KU, delegate such of his or her responsibilities to other Key Personnel, as the
Reliability Coordinator Contract Manager deems appropriate.

8.3 Resolution of Disputes. Any dispute, claim or controversy between the Parties
. arising out of or relating to this Agreement (each, a “Dispute”) shall be resolved in accordance
with the procedures set forth in this Section 8.3; provided, however, that this Section 8.3 shall
not apply to Disputes arising from or relating to confidentiality or intellectual property rights (in
which case either Party shall be free to seek available legal or equitable remedies).

8.3.1 Notice of Dispute. Each Party shall provide written notice to the other
party of any Dispute, including a description of the nature of the Dispute.

8.3.2 Dispute Resolution by Contract Managers. Any Dispute shall first be
referred to the LG&E/KU Contract Manager and the Reliability Coordinator Contract
Manager, who shall negotiate in good faith to resolve the Dispute.

8.3.3 Dispute Resolution by Executive Management Representatives. If the
Dispute is not resolved within fifteen (15) days of being referred to the LG&E/KU
Contract Manager and the Reliability Coordinator Contract Manager pursuant to Section
8.3.2, then each Party shall have five (5) days to appoint an executive management
representative who shall negotiate in good faith to resolve the Dispute.

8.3.4 Exercise of Remedies at [Law or in Equity. If the Parties’ executive
management representatives are unable to resolve the Dispute within thirty (30) days of
their appointment, then each Party shall be free to pursue any remedies available to it and
to take any action in law or equity that it believes necessary or convenient in order to
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enforce its rights or cause to be fulfilled any of the obligations or agreements of the other
Party.

8.4 Rights Under FPA Unaffected. Nothing in this Agreement is intended to limit or
abridge any rights that LG&E/KU may have to file or make application before FERC under
Section 205 of the Federal Power Act to revise any rates, terms or conditions of the OATT.

8.5 Statute of Limitations; Continued Performance. The Parties agree to waive the
applicable statute of limitations during the period of time that the Parties are seeking to resolve a
Dispute pursuant to Sections 8.3.2 and 8.3.3, and the statute of limitations shall be tolled for such
period. The Parties shall continue to perform their obligations under this Agreement during the
resolution of a Dispute.

Section 9 - Insurance.

9.1 Requirements. The Reliability Coordinator shall provide and maintain during the
Term insurance coverage in the form and with minimum limits of liability as specified below,
unless otherwise agreed to by the Parties.

9.1.1 Worker’s compensation insurance with statutory limits, and employer’s
liability insurance with limits of not less than $1,000,000.

9.1.2 Commercial general liability or equivalent insurance with a combined
single limit of not less than $10,000,000 per occurrence. Such insurance shall include
products/completed operations liability, owners protective, blanket contractual liability,
personal injury liability and broad form property damage.

9.1.3 Comprehensive automobile liability insurance with a combined single
limit of not less than $2,000,000 per occurrence. Such insurance shall include coverage
for owned, hired and non-owned automobiles, and contractual liability.

9.1.4 Errors & Omissions Insurance in the amount of $5,000,000.

9.2 Insurance Matters. All insurance coverages required pursuant to Section 9.1 shall
(a) be provided by insurance companies that have a Best Rating of A or higher, (b) provide that
LG&E/KU is an additional insured (other than the workers’ compensation insurance), (c)
provide that LG&E/KU will receive at least thirty (30) days written notice from the insurer prior
to the cancellation or termination of or any material change in any such insurance coverages, and
(d) include waivers of any right of subrogation of the insurers thereunder against LG&E/KU.
Certificates of insurance evidencing that the insurance required by Section 9.1 is in force shall be
delivered by the Reliability Coordinator to LG&E/KU prior to the Effective Date.

9.3 Compliance. The Reliability Coordinator shall not commence performance of
any Functions until all of the insurance required pursuant to Section 9.1 is in force, and the
necessary documents have been received by LG&E/KU pursuant to Section 9.2. Compliance
with the insurance provisions in Section 9 is expressly made a condition precedent to the
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obligation of LG&E/KU to make payment for any Functions performed by the Reliability
Coordinator under this Agreement. The minimum insurance requirements set forth above shall
not vary, limit or waive the Reliability Coordinator’s legal or contractual responsibilities or
liabilities under this Agreement.

Section 10 - Confidentiality.

10.1  Definition of Confidential Information. For purposes of this Agreement,
“Confidential Information” shall mean, in respect of each Party, all information and
documentation of such Party, whether disclosed to or accessed by the other Party in connection
with this Agreement; provided, however, that the term “Confidential information” shall not
include information that: (a) is independently developed by the recipient, as demonstrated by the
recipient’s written records, without violating the disclosing Party’s proprietary rights; (b) is or
becomes publicly known (other than through unauthorized disclosure); (c) is disclosed by the
owner of such information to a third party free of any obligation of confidentiality; (d) is already
known by the recipient at the time of disclosure, as demonstrated by the recipient’s written
records, and the recipient has no obligation of confidentiality other than pursuant to this
Agreement or any confidentiality agreements between the Parties entered into before the
Effective Date; or (e) is rightfully received by a Party free of any obligation of confidentiality.

10.2  Protection of Confidential Information. All Confidential Information shall be
held in confidence by the recipient to the same extent and in at least the same manner as the
recipient protects its own confidential information, and such Confidential Information shall be
used only for purposes of performing obligations under this Agreement. Neither Party shall
disclose, publish, release, transfer or otherwise make available Confidential Information of, or
obtained from, the other Party in any form to, or for the use or benefit of, any person or entity
without the disclosing Party’s prior written consent. Each Party shall be permitted to disclose
relevant aspects of the other Party’s Confidential Information to its officers, directors, agents,
professional advisors, contractors, subcontractors and employees and to the officers, directors,
agents, professional advisors, contractors, subcontractors and employees of its Affiliates, to the
extent that such disclosure is reasonably necessary for the performance of its duties and
obligations or the determination, preservation or exercise of its rights and remedies under this
Agreement; provided, however, that the recipient shall take all reasonable measures to ensure
that Confidential Information of the disclosing Party is not disclosed or duplicated in
contravention of the provisions of this Agreement by such officers, directors, agents,
professional advisors, contractors, subcontractors and employees. The obligations in this
Section 10 shall not restrict any disclosure pursuant to any local, state or federal governmental
agency or authority if such release is necessary to comply with valid laws, governmental
regulations or final orders of regulatory bodies or courts; provided that the recipient shall give
prompt notice to the disclosing Party in reasonable time to exercise whatever legal rights the
disclosing Party may have to prevent or limit such disclosure. Further, the recipient shall
cooperate with the disclosing Party in preventing or limiting such disclosure.
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. Section 11 - Force Majeure.

11.1  Neither Party shall be liable to the other Party for any failure or delay of
performance hereunder due to causes beyond such Party’s reasonable control, which by the
exercise of reasonable due diligence such Party is unable, in whole or in part, to prevent or
overcome (a “Force Majeure”), including acts of God, act of the public enemy, fire, explosion,
vandalism, cable cut, storm or other catastrophes, weather impediments, national emergency,
insurrections, riots, wars or any law, order, regulation, direction, action or request of any
government or authority or instrumentality thereof. Neither Party shall be considered in default
as to any obligation under this Agreement if prevented from fulfilling the obligation due to an
event of Force Majeure, except for the obligation to pay any amount when due, provided that the
affected Party:

11.1.1 gives notice to the other Party of the event or circumstance giving rise to
the event of Force Majeure;

11.1.2 affords the other Party reasonable access to information about the event or
circumstances giving rise to the event of Force Majeure;

11.1.3 takes commercially reasonable steps to restore its ability to perform its
obligations hereunder as soon as reasonably practicable, provided that the affected Party
shall not be obligated to take any steps that are not otherwise in accordance with Good
Utility Practice; and

11.1.4 exercises commercially reasonable efforts to perform its obligations
hereunder.

Section 12 - Reporting; Audit.

12.1 Reporting. The Reliability Coordinator shall make regular reports to FERC and
LG&E/KU’s retail regulators as may be required by applicable law and regulations or as may be
requested by such authorities.

12.2  Books and Records. The Reliability Coordinator shall maintain full and accurate
books and records pertinent to this Agreement, and the Reliability Coordinator shall maintain
such books and records for three (3) years following the expiration or early termination of this
Agreement or longer if necessary to resolve a pending Dispute. LG&E/KU will have the right, at
reasonable times and under reasonable conditions, to inspect and audit, or have an independent
third party inspect and audit, the Reliability Coordinator’s operations and books to (a) ensure
compliance with this Agreement, (b) verify any cost claims or other amounts due hereunder, and
(c) validate the Reliability Coordinator’s internal controls with respect to the performance of the
Functions. The Reliability Coordinator shall maintain an audit trail, including all original
transaction records, of all financial and non-financial transactions resulting from or arising in
connection with this Agreement as may be necessary to enable LG&E/KU or the independent
third party, as applicable, to perform the foregoing activities. LG&E/KU shall be responsible for
any costs and expenses incurred in connection with any such inspection or audit, unless such
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inspection or audit discovers that LG&E/KU was charged inappropriate or incorrect costs and
expenses, in which case, the Reliability Coordinator shall be responsible for a percentage of the
costs and expenses incurred in connection with such inspection or audit equal to the percentage
variance by which LG&E/KU was charged inappropriate or incorrect costs and expenses. The
Reliability Coordinator shall provide reasonable assistance necessary to enable LG&E/KU or an
independent third party, as applicable, and shall not be entitled to charge LG&E/KU for any such
assistance. Amounts incorrectly or inappropriately invoiced by the Reliability Coordinator to
LG&E/KU, whether discovered prior to or subsequent to payment by LG&E/KU, shall be
adjusted or reimbursed to LG&E/KU by the Reliability Coordinator within twenty (20) days of
notification by LG&E/KU to the Reliability Coordinator of the error in the invoice.

12.3  Regulatory Compliance. The Reliability Coordinator shall comply with all
requests by LG&E/KU to the extent considered reasonably necessary by LG&E/KU to comply
with the Sarbanes-Oxley Act or other regulatory requirements. Notwithstanding the generality
of the foregoing, the Reliability Coordinator shall provide to LG&E/KU, at LG&E/KU’s request,
all reports reasonably deemed necessary or desirable by LG&E/KU to support the review, audit
and preparation of audit reports relating to the Functions and LG&E/KU’s financial statements
and reports, including (a) providing LG&E/KU with an executed copy of a report and opinion,
from independent auditors of national reputation engaged and compensated by the Reliability
Coordinator, of an examination in accordance with SAS No. 70, Type II, of the Reliability
Coordinator’s controls and systems relating to the performance of the Functions, as of and for the
six (6)-month period ending at the end of the first (1¥) and third (3™) calendar quarter of each
year of the Term, which shall be delivered not later than forty-five (45) days after the end of each
such quarter, and (b) providing to LG&E/KU (and exercising commercially reasonable efforts to
do so within twenty (20) days of LG&E/KU’s request, but in no event more than thirty (30) days
from said request) a certificate of an officer of the Reliability Coordinator certifying that there
has been no change in such controls and systems or the effective operation of such controls and
systems since the date of the most recent opinion of such independent auditors. The report, in its
form and preparation, shall follow all SAS No. 70 guidelines and must be comprehensive and
cover all significant controls executed by the Reliability Coordinator in connection with its
systems and processes underlying the Functions. Additionally, the report must contain an
opinion of the independent auditor that concludes that the Reliability Coordinator’s description
of controls pertaining to the processes and systems underlying the performance of the Functions
presents fairly, in all material respects, the relevant aspects of the Reliability Coordinator’s
controls that had been placed into operation as of the end of each reporting period and whether,
in the opinion of the independent auditor, the controls were suitably designed to provide
reasonable assurance that the control objectives set forth by the Reliability Coordinator would be
achieved if the described controls were complied with satisfactorily. In addition, the report shall
state whether, in the opinion of the independent auditor, the controls tested by the independent
auditor were operating with sufficient effectiveness to provide reasonable, but not absolute,
assurance that the control objectives specified by the Reliability Coordinator were achieved
during the reporting period. Such report and opinion shall have no significant or material
exceptions or qualifiers. If the Reliability Coordinator is unable to timely deliver to LG&E/KU
an unqualified opinion or certification, the Reliability Coordinator shall: (i) provide LG&E/KU,
on the date such opinion or certificate is delivered or due to be delivered, with a written
statement describing the circumstances giving rise to any delay in delivering such opinion or
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certificate or any qualification to such opinion or certificate; (ii) immediately take such actions as
shall be necessary to resolve such circumstances and deliver an unqualified opinion or certificate
as promptly as practicable thereafter; and (ii1) permit LG&E/KU and its external auditors to
perform such procedures and testing of the Reliability Coordinator’s controls and processes as
are reasonably necessary for their assessment of the operating effectiveness of the Reliability
Coordinator controls and of LG&E/KU’s internal controls. In addition, the Reliability
Coordinator expressly agrees that prior to or at the time of any significant or material change to
any internal process or financial control of the Reliability Coordinator that would or might
impact the Functions performed for or on behalf of LG&E/KU or that would, or might, have a
significant or material effect on such process’s mitigation of risk or upon the integrity of
LG&E/KU’s financial reporting or disclosures, it shall notify LG&E/KU and provide full details
of the change so as to enable LG&E/KU to review the change and evaluate its impact on its
internal controls and financial reporting. LG&E/KU shall have the right to provide all such
reports, opinions and certifications delivered hereunder to its attorneys, accountants and other
advisors, who shall be entitled to rely thereon.

Section 13 - Independent Contractor.

The Reliability Coordinator shall be and remain during the Term an independent
contractor with respect to LG&E/KU, and nothing contained in this Agreement shall be (a)
construed as inconsistent with that status, or (b) deemed or construed to create the relationship of
principal and agent or employer and employee, between the Reliability Coordinator and
LG&E/KU or to make either the Reliability Coordinator or LG&E/KU partners, joint ventures,
principals, fiduciaries, agents or employees of the other Party for any purpose. Neither Party
shall represent itself to be an agent, partner or representative of the other Party. Neither Party
shall commit or bind, nor be authorized to commit or bind, the other Party in any manner,
without such other Party’s prior written consent. Personnel employed, provided or used by any
Party in connection herewith will not be employees of the other Party in any respect. Each Party
shall have full responsibility for the actions or omissions of its employees and shall be
responsible for their supervision, direction and control.

Section 14 - Taxes.

Each Party shall be responsible for the payment of its own taxes, including taxes based on
its net income, employment taxes of its employees, taxes on any property it owns or leases, and
sales, use, gross receipts, excise, value-added or other transaction taxes.

Section 15 - Notices.

15.3 Notices. All notices, requests, consents and other communications hereunder
shall be in writing, signed by the Party giving such notice or communication, and shall be hand-
delivered or sent by certified mail, postage prepaid, return receipt requested, by nationally
recognized courier, to the other Party at the address set forth below, and shall be deemed given
upon the earlier of the date delivered or the date delivery is refused.

If to LG&E/KU:
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Louisville Gas and Electric Company

Facsimile: () -
And

Kentucky Utilities Company

Facsimile: (__ ) -

If to the Reliability Coordinator:

Tennessee Valley Authority

Facsimile: () -

15.4 Changes. Either Party may, from time to time, change the names, addresses,
facsimile numbers or other notice information set out in Section 15.1 by notice to the other Party
in accordance with the requirements of Section 15.1.

Section 16 - Key Personnel; Work Conditions.

16.5 Key Personnel. All Key Personnel shall be properly certified and licensed, if
required by law, and be qualified and competent to perform the Functions. The Reliability
Coordinator shall provide LG&E/KU prior written notice of the replacement of any Key
Personnel.

16.6  Conduct of Key Personnel and Reporting. The Reliability Coordinator agrees to
require that the Key Personnel comply with the Reliability Coordinator’s employee code of
conduct, a current copy of which has been provided to LG&E/KU. The Reliability Coordinator
may amend its employee code of conduct at any time, provided that the Reliability Coordinator
shall promptly provide the LG&E/KU Contract Manager with a copy of the amended employee
code of conduct. If any Key Personnel commits fraud or engages in material violation of the
Reliability Coordinator’s employee code of conduct, the Reliability Coordinator shall promptly
notify LG&E/KU as provided above and promptly remove any such Key Personnel from the
performance of the Functions.

16.7 Personnel Screening. The Reliability Coordinator shall be responsible for
conducting, in accordance with applicable law (including the Fair Credit Reporting Act, The Fair
and Accurate Credit Transactions Act, and Title VII of the Civil Rights Act of 1964), adequate
pre-deployment screening of the Key Personnel prior to commencing performance of the
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Functions. By deploying Key Personnel under this Agreement, the Reliability Coordinator
represents that it has completed the Screening Measures (as defined below) with respect to such
Key Personnel. To the extent permitted by applicable law, the term “Screening Measures” shall
include, at a minimum, a background check including: (a) a Terrorist Watch Database Search;
{(b) a Social Security Number trace; (c) motor vehicle license and driving record check; and (d) a
criminal history check, including, a criminal record check for each county/city and state/country
in the employee’s residence history for the maximum number of years permitted by law, up to
seven (7) years. Unless prohibited by law, if, prior to or after assigning a Key Personnel to
perform the Functions, the Reliability Coordinator learns of any information that the Reliability
Coordinator considers would adversely affect such Key Personnel’s suitability for the
performance of the Functions (including based on information discovered from the Screening
Measures), the Reliability Coordinator shall not assign the Key Personnel to the Functions or, if
already assigned, promptly remove such Key Personnel from performing the Functions and
immediately notify LG&E/KU of such action.

16.8  Security. LG&E/KU shall have the option of barring from LG&E/KU’s property
any Key Personnel whom LG&E/KU determines is not suitable in accordance with the
applicable laws pursuant to Sections 16.1 through 16.3.

Section 17 - Miscellaneous Provisions.
17.1 Governing Law. This Agreement and the rights and obligations of the Parties

hereunder shall be governed by and construed in accordance with the laws of Kentucky, without
giving effect to its conflicts of law rules.

17.2  Consent to Jurisdiction. All Disputes by any Party in connection with or relating
to this Agreement or any matters described or contemplated in this Agreement shall be instituted
in the courts of the State of Kentucky or of the United States sitting in the State of Kentucky.
Each Party irrevocably submits, for itself and its properties, to the exclusive jurisdiction of the
courts of the State of Kentucky and of the United States sitting in the State of Kentucky in
connection with any such Dispute. Each Party irrevocably and unconditionally waives any
objection or defense that it may have based on improper venue or forum non conveniens to the
conduct of any proceeding in any such courts. This provision does not adversely affect FERC’s
jurisdiction of this Agreement.

17.3 Amendment. This Agreement shall not be varied or amended unless such
variation or amendment is agreed to by the Parties in writing and accepted by FERC. The Parties
explicitly agree that neither Party shall unilaterally petition to FERC pursuant to the provisions
of Sections 205 or 206 of the Federal Power Act to amend this Agreement or to request that
FERC initiate its own proceeding to amend this Agreement.

17.4  Assignment. Any assignment of this Agreement or any interest herein or
delegation of all or any portion of a Party’s obligations, by operation of law or otherwise, by
either Party without the other Party’s prior written consent shall be void and of no effect;
provided, however, that the Reliability Coordinator’s consent will not be required for LG&E/KU
to assign this Agreement to (a) an affiliate or (b) a successor entity that acquires all or
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substantially all of LG&E/KU’s Transmission System whether by merger, consolidation,
reorganization, sale, spin-off or foreclosure; provided, further, that such successor entity agrees
to assume all of LG&E/KU’s obligations hereunder from and after the date of such assignment.
As a condition to the effectiveness of such assignment (i) LG&E/KU shall promptly notify the
Reliability Coordinator of such assignment, (ii) the successor entity shall provide a confirmation
to the Reliability Coordinator of its assumption of LG&E/KU’s obligations hereunder, and (ii1)
LG&E/KU shall promptly reimburse the Reliability Coordinator, upon receipt of an invoice from
the Reliability Coordinator, for any one-time incremental costs reasonably incurred by the
Reliability Coordinator as a result of such assignment. For the avoidance of doubt, nothing
herein shall preclude LG&E/KU from transferring any or all of its transmission facilities to
another entity or disposing of or acquiring any other transmission assets.

17.5 No Third Party Beneficiaries. Except as otherwise expressly provided in this
Agreement, this Agreement is made solely for the benefit of the Parties and thetr successors and
permitted assigns and no other person shall have any rights, interest or claims hereunder or
otherwise be entitled to any benefits under or on account of this Agreement as third party
beneficiary or otherwise.

17.6  Waivers. No waiver of any provision of this Agreement shall be effective unless
it is signed by the Party against which it is sought to be enforced. The delay or failure by either
Party to exercise or enforce any of its rights under this Agreement shall not constitute or be
deemed a waiver of that Party’s right thereafter to enforce those rights, nor shall any single or
partial exercise of any such right preclude any other or further exercise thereof or the exercise of
any other right.

17.7 Severability; Renegotiation. The invalidity or unenforceability of any portion or
provision of this Agreement shall in no way affect the validity or enforceability of any other
portion or provision herein. If any provision of this Agreement is found to be invalid, illegal or
otherwise unenforceable, the same shall not affect the other provisions hereof or the whole of
this Agreement and shall not render invalid, illegal or unenforceable this Agreement or any of
the remaining provisions of this Agreement. If any provision of this Agreement or the
application thereof to any person, entity or circumstance, is held by a court or regulatory
authority of competent jurisdiction to be invalid, void or unenforceable, or if a modification or
condition to this Agreement is imposed by such court or regulatory authority, the Parties shall in
good faith negotiate such amendment or amendments to this Agreement as will restore the
relative benefits and obligation of the Parties immediately prior to such holding, modification or
condition.

17.8  Representations and Warranties. Each Party represents and warrants to the other
Party as of the date hereof as follows:

17.8.1 Organization. It is duly organized, validly existing and in good standing
under the laws of the State in which it was organized or applicable Federal law, and has
all the requisite power and authority to own and operate its material assets and properties
and to carry on its business as now being conducted and as proposed to be conducted
under this Agreement.
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17.8.2 Authority. It has the requisite power and authority to execute and deliver
this Agreement and, subject to the procurement of applicable regulatory approvals, to
perform its obligations under this Agreement. The execution and delivery of this
Agreement by it and the performance of its obligations under this Agreement have been
duly authorized by all necessary corporate action required on its part.

17.8.3 Binding Effect. Assuming the due authorization, execution and delivery
of this Agreement by the other Party, this Agreement constitutes its legal, valid and
binding obligation enforceable against it in accordance with its terms, except as the same
may be limited by bankruptcy, insolvency or other similar applicable laws affecting
creditors’ rights generally, and by general principles of equity regardless of whether such
principles are considered in a proceeding at law or in equity.

17.8.4 Regulatory Approval. It has obtained or will obtain by the Effective Date,
any and all approvals of, and acceptances for filing by, and has given or will give any
notices to, any applicable federal or state authority, including FERC, that are required for
it to execute, deliver, and perform its obligations under this Agreement.

17.8.5 No Litigation. There are no actions at law, suits in equity, proceedings, or
claims pending or, to its knowledge, threatened against it before or by any federal, state,
foreign or local court, tribunal, or governmental agency or authority that might materially
delay, prevent, or hinder the performance by such entity of its obligations hereunder.

17.8.6 No Violation or Breach. The execution, delivery and performance by it of
its obligations under this Agreement do not and shall not: (a) violate its organizational
documents; (b) violate any applicable law, statute, order, rule, regulation or judgment
promulgated or entered by any applicable federal or state authority, which violation could
reasonably be expected to materially adversely affect the performance of its obligations
under this Agreement; or (¢) result in a breach of or constitute a default of any material
agreement to which it is a party.

17.9  Further Assurances. Each Party agrees that it shall execute and deliver such
further instruments, provide all information, and take or forbear such further acts and things as
may be reasonably required or useful to carry out the purpose of this Agreement and are not
inconsistent with the provisions of this Agreement.

17.10 Entire Agreement. This Agreement and the Attachments hereto set forth the
entire agreement between the Parties with respect to the subject matter hereof, and supersede all
prior agreements, whether oral or written, related to the subject matter of this Agreement. The
terms of this Agreement and the Attachments hereto are controlling, and no parole or extrinsic
evidence, including to prior drafts and drafts exchanged with any third parties, shall be used to
vary, contradict or interpret the express terms, and conditions of this Agreement.

17.11 Good Faith Efforts. Each Party agrees that it shall in good faith take all
reasonable actions necessary to permit it and the other Party to fulfill their obligations under this
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Agreement. Where the consent, agreement or approval of any Party must be obtained hereunder,
such consent, agreement or approval shall not be unreasonably withheld, delayed or conditioned.
Where a Party is required or permitted to act, or omit to act, based on its opinion or judgment,
such opinion or judgment shall not be unreasonably exercised. To the extent that the jurisdiction
of any federal or state authority applies to any part of this Agreement or the transactions or
actions covered by this Agreement, each Party shall cooperate with the other Party to secure any
necessary or desirable approval or acceptance of such authorities of such part of this Agreement
or such transactions or actions.

17.12 Time of the Essence. With respect to all duties, obligations and rights of the
Parties, time shall be of the essence in this Agreement.

17.13 Interpretation. Unless the context of this Agreement otherwise clearly requires:

17.13.1 all defined terms in the singular shall have the same meaning when used
in the plural and vice versa;

17.13.2 the terms “hereof,” “herein,” “hereto” and similar words refer to this
entire Agreement and not to any particular Section, Attachment or any other subdivision
of this Agreement;

17.13.3 references to “Section” or “Attachment” refer to this Agreement, unless
specified otherwise;

17.13.4 references to any law, statute, rule, regulation, notification or statutory
provision shall be construed as a reference to the same as it applies to this Agreement and
may have been, or may from time to time be, amended, modified or re-enacted;

17.13.5 references to “includes,” “including” and similar phrases shall mean
“including, without limitation;”

17.13.6 the captions, section numbers and headings in this Agreement are
included for convenience of reference only and shall not in any way affect the meaning or
interpretation of this Agreement;

17.13.7 “or” may not be mutually exclusive, and can be construed to mean
“and” where the context requires there to be a multiple rather than an alternative
obligation; and

17.13.8 references to a particular entity include such entity’s successors and
assigns to the extent not prohibited by this Agreement.

17.14 Joint Effort. Preparation of this Agreement has been a joint effort of the Parties
and the resulting document shall not be construed more severely against one of the Parties than
against the other and no provision in this Agreement is to be interpreted for or against any Party
because that Party or its counsel drafted such provision. Each Party acknowledges that in
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executing this Agreement its has relied solely on its own judgment, belief and knowledge, and
such advice as it may have received from its own counsel, and it has not been influenced by any
representation or statement made by the other Party or its counsel not contained in this
Agreement.

17.15 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original, but all of which together shall constitute one
and the same instrument, binding upon LG&E/KU and the Reliability Coordinator,
notwithstanding that LG&E/KU and the Reliability Coordinator may not have executed the same
counterpart.
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. The Parties have caused this Reliability Coordinator Agreement to be executed by their
duly authorized representatives as of the dates shown below.

LOUISVILLE GAS AND ELECTRIC COMPANY

Name:
Title:
Date:

KENTUCKY UTILITIES COMPANY

Name:
Title:
Date:

TENNESSEE VALLEY AUTHORITY

Name:
Title:
Date:
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ATTACHMENT A
TO THE RELIABILITY COORDINATOR AGREEMENT

DESCRIPTION OF THE FUNCTIONS

The Functions are as follows:

1. Security Coordination. The Reliability Coordinator will perform the security
coordination functions under the Agreement in accordance with (a) the NERC functional model,
(b) Good Utility Practice, (c) all applicable reliability criteria, policies, standards, rules,
regulations and other requirements of NERC and any applicable regional reliability council or
their successors, (d) LG&E/KU’s specific reliability requirements and operating guidelines (to
the extent these are not inconsistent with other requirements specified in this Section 1), (e) the
OATT, and (f) all applicable laws and the requirements of federal and state regulatory
authorities.

2. Coordination with the Independent Transmission Organization.

2.1 In conjunction with its performance of the Functions, the Reliability Coordinator will
coordinate and cooperate with the Independent Transmission Organization and provide,
subject to the terms and conditions of the Agreement (including the Reliability

‘ Coordinator’s obligations with respect to Confidential Information in Section 10 thereof),
any information that the Independent Transmission Organization may reasonably request
in order to carry out its functions under the Independent Transmission Organization
Agreement.

2.2 The Reliability Coordinator will provide consultation with the Independent Transmission
Organization for the Independent Transmission Organization to develop and revise, as
appropriate, operating procedures governing its performance of the functions under the
Independent Transmission Organization Agreement.

23 The Reliability Coordinator will coordinate with the Independent Transmission
Organization and LG&E/KU to assist the Independent Transmission Organization in
processing and evaluating transmission service requests (“TSRs”), as specified in
Attachment L of the OATT, and determining whether upgrades or additions are needed to
accommodate such TSRs.

2.3.1 Once the Base Case Model (as defined and provided for in Attachment L of the
OATT) process is complete, the Reliability Coordinator will coordinate with the
Independent Transmission Organization and LG&E/KU regarding any additional
regional model development processes necessary to create regional models from
the seasonal and annual models. These models, which are updated quarterly or
monthly, will serve as the basis for the annual, seasonal, monthly, or daily Base
Case Models for the Transmission System used to evaluate TSRs.

‘ Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
Issued On: October 7, 2005 Owner’s Exit from the

Midwest ISO



The LG&E Companies Original Sheet No. 501
FERC Electric Tariff, First Rev. Vol. 1

2.3.2 In order to develop the regional models and Base Case Models for the
Transmission System, the Reliability Coordinator will provide to the Independent
Transmission Organization and other modeling group participants such data and
information as may be necessary to prepare and update the models. The
Independent Transmission Organization will review the data inputs provided by
the Reliability Coordinator to ensure that the data inputs and resulting models are
consistent with the Transmission Study Criteria (as defined in Attachment L of
the OATT).

2.3.3 The Reliability Coordinator will have the opportunity to review and comment on
the initial draft of the Independent Transmission Organization’s System Impact
Study (as defined in the OATT) report and the Independent Transmission
Organization’s list of any constrained transmission elements. The Reliability
Coordinator will work diligently with the Independent Transmission Organization
and LG&E/KU to finalize the required System Impact Study in accordance with
the OATT.

2.3.4 The Reliability Coordinator will work diligently with the Independent
Transmission Organization and LG&E/KU to finalize the required facilities study
in accordance with the OATT. The Independent Transmission Organization will
provide the Transmission Customer (as defined in the OATT) with the final
Facilities Study report and will respond to requests for work papers supporting the

. Facilities Study.

3. Maintenance Scheduling. LG&E/KU will propose maintenance schedules to the
Reliability Coordinator and the Reliability Coordinator will either approve or deny such
maintenance schedules.

4, Transmission Planning Authority.

4.1 The Reliability Coordinator will be responsible for the function of transmission planning
reliability which is to encompass the responsibilities assigned to the Planning Authority
in the NERC Functional Model' except as regards to resource adequacy planning. The
Reliability Coordinator’s responsibility as Transmission Planning Authority will include:

4.1.1 Reviewing, evaluating, and commenting on LG&E/KU’s transmission expansion
plans that are intended to eliminate reliability inadequacies or to meet statewide or
multi-state transmission planning requirements, and engaging in coordinated
transmission planning in accordance with Attachment L of the OATT.

4.1.2 Monitoring LG&E/KU’s transmission facility ratings based on access to data
reasonably necessary to evaluate such ratings.

' NERC Functional Model is available at:

ftp://www.nerc.com/pub/sys/all_updl/oc/fmrtg/Functional_Model Version 2.doc; pp. 14-16.
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4.1.8

Independently reviewing and approving LG&E/KU’s Planning Criteria (as
defined in Attachment L of the OATT) to ensure that these criteria are sufficiently
defined for Transmission Customers to understand how transmission planning is
conducted. If the Reliability Coordinator concludes that additional explanatory
detail is required, LG&E/KU will modify the appropriate business practice
documents to include the additional detail. The Reliability Coordinator will
coordinate with the Independent Transmission Organization to ensure that the
final versions of the Planning Criteria are posted on OASIS (as defined in the
OATT).

Reviewing and approving LG&E/KU’s Base Case Model to ensure that such
model reflects annual and seasonal power flows, includes all existing long-term,
firm uses of the transmission system, and is consistent with the approved Planning
Criteria.

Performing an independent reliability assessment and evaluation of the
LG&E/KU’s Annual Plan (as defined in the Attachment L of the OATT) using
the Planning Criteria and the Base Case Model. As part of this assessment, the
Reliability Coordinator will independently evaluate whether: (i) LG&E/KU’s
Annual Plan complies with the Planning Criteria and the Base Case Model; and
(i1) there are upgrade projects in the Annual Plan that are not necessary to meet
the Planning Criteria and the Base Case Model. In addition to reviewing the
Annual Plan, the Reliability Coordinator may also begin the process of identifying
opportunities for regional optimization of the Annual Plan.

Providing LG&E/KU with its conclusions regarding the reliability assessment and
evaluation of the Annual Plan, including any outstanding issues that the
Reliability Coordinator believes LG&E/KU should address. LG&E/KU will have
the opportunity to review the Reliability Coordinator’s conclusions and may
submit a revised Annual Plan and supporting documentation to the Reliability
Coordinator to address any outstanding issues. The Reliability Coordinator will
identify any instances where it does not agree with the Annual Plan. The
Reliability Coordinator and LG&E/KU will have an affirmative obligation to post
information concerning any such disagreement on OASIS. Based on feedback
from interested parties, LG&E/KU may revise the Annual Plan.

Once the Annual Plan has been finalized by LG&E/KU, coordinating with the
Independent Transmission Organization to ensure that the Annual Plan is posted
on OASIS.

Holding a Transmission Planning Conference (as defined in Attachment L of the
OATT) to gather input and consider the planning process and LG&E/KU’s
Annual Plan.

. Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
Issued On: October 7, 2005 Owner’s Exit from the
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. 4.1.9 Identifying any instances where it does not agree with LG&E/KU’s Annual Plan
and providing LG&E/KU with an opportunity to provide any revisions.

42 Determination of Base Case Model and Supplemental Upgrades.

4.2.1 The Reliability Coordinator will assess whether a proposed upgrade should be
considered a Base Case Model Upgrade (as defined in Attachment N of the
OATT) or Supplemental Upgrade (as defined in Attachment N of the OATT),
according to the provisions of Attachment N of the OATT.

4.2.2 If the Reliability Coordinator determines that a proposed upgrade or set of
upgrades is already in the Base Case Model or will completely eliminate the need
of a Base Case Model Upgrade, then the proposed upgrade will not be treated as a
Supplemental Upgrade and the cost will be recovered through the Transmission
Provider’s (as defined in the OATT) transmission rates, including PTP and NITS
rates under the OATT, bundled retail rates, and rates charged to grandfathered
customers.

4.2.3 If the Reliability Coordinator determines that a proposed upgrade will materially
decrease the cost of a Base Case Model Upgrade, then the amount by which the
Base Case Model cost is decreased will be recovered through the Transmission
Provider’s transmission rates, and the remainder of the cost of the proposed
upgrades will be recovered as a Supplemental Upgrade under Attachment N of the

. OATT.

4.2.4 If the Reliability Coordinator determines that a proposed upgrade represents an
acceleration of a Base Case Model Upgrade, then the cost of accelerating the Base
Case Model Upgrade will be recovered as a Supplemental Upgrade under
Attachment N of the OATT.

4.2.5 After a Supplemental Upgrade has been funded and constructed, the Reliability
Coordinator will calculate the total MW of capacity created by the Supplemental
Upgrade on the upgraded element. The amount of MW will be used to calculate
the Unit Rate and the charge for Long-Term Network Resource Service or NRIS,
as such terms are defined in Attachment N of the OATT.

. Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
Issued On: October 7, 2005 Owner’s Exit from the
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. ATTACHMENT B
TO THE RELIABILITY COORDINATOR AGREEMENT

LIST OF KEY PERSONNEL

[To be provided by TVA]
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Q.2.
A2,

Q.3.

A3.

Q4.

Please state your name, current position, and business address.
My name is Mathew J. Morey. I am Senior Consultant with Christensen Associates
Energy Consulting LLC. My business address is 409 Cambridge Road,
Alexandria, Virginia. Christensen Associates Energy Consulting’s principal
business address is 4610 University Avenue, Suite 700, Madison, Wisconsin.
Please describe your education, professional background, and qualifications.
I received my doctorate in economics and statistics from the University of Illinois
in 1977, and taught economics and econometrics for nearly twenty years. During
that time, I also worked as a consultant to companies in and regulators of the
telephone, natural gas, and electricity industries. 1 worked as Director of
Economics at the Edison Electric Institute from 1996 to 2000. Prior to joining
Christensen Associates in 2003, I worked as an independent consultant to
companies in the electricity industry both in the U.S. and Canada.
Have you previously testified before the Kentucky Public Service
Commission?
Yes. 1 prepared supplemental direct and rebuttal testimony in Case No. 2003-
00266 on behalf of Louisville Gas and Electric Company and Kentucky Utilities
Company (hereinafter “LG&E/KU” or “Companies”) that was filed on September
29, 2004, on January 10, 2005 and April 1, 2005.

I also prepared and submitted direct and rebuttal testimony to the Kentucky

Public Service Commission (“KPSC” or “Commission”) on behalf of the

Companies in 2003 and 2004 in that same case.

What is the purpose of your testimony?
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My testimony supports the Companies’ application to this Commission seeking
approval of the Companies’ withdrawal from the Midwest Independent
Transmission System Operator, Inc. (“MISO”) and proposed transfer of functional
control of their transmission facilities to the Tennessee Valley Authority (“TVA”)
for reliability coordination purposes and to the Southwest Power Pool (“SPP”)
Regional Transmission Organization (“RTO”) to act as the Companies’
Independent Transmission Organization (“ITO”). As my testimony shows, the
proposed withdrawal and transfer of functional control of the Companies’
transmission facilities will meet the criteria of the statute KRS 278.218 in that it is
both for a proper purpose and is consistent with the public interest. The transfer
will do no economic harm and will in fact provide quantifiable benefits consistent
with those already demonstrated by the Companies’ cost-benefit study submitted in
the Commission’s earlier proceeding investigating the Companies’ membership in
MISO, Case No. 2003-00266.

The Companies seek to continue to satisfy their obligation to ensure
Kentucky retail electricity consumers receive reliable service at the lowest
reasonable cost. This interest is entirely consistent with the Commission’s role as
the steward in advancing the Kentucky legacy of low-cost reliable electricity
service — nearly the lowest cost service in the nation (from a $/MWh of delivered
power perspective). At the same time, in light of the commitment to provide the
lowest reasonable cost of service, the Companies must find the least-cost means of

fulfilling their obligation to provide non-discriminatory open access to their
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AS.

transmission system under the Federal Energy Regulatory Commission’s (“FERC”)
Order Nos. 888 and 889.

In my opinion, all these objectives can best be satisfied through the
Companies’ exit from MISO and return of operational control to the Companies
and functional control for reliability and open access transmission objectives
through arrangements with TVA and SPP rather than through continued
membership in MISO.

Please summarize your findings.

The Companies’ first duty is to provide to their native load customers reliable
service at the lowest reasonable cost. Concurrently, under FERC Order Nos. 888
and 889, the Companies are required to provide non-discriminatory access to their
transmission system for customers engaged in wholesale power transactions. In
light of their primary commitment to reliably serve their Kentucky retail load at the
lowest reasonable cost, the Companies must determine the lowest cost means to
fulfill those federal obligations.

Although RTO membership is one possible avenue for implementing non-
discriminatory transmission access, it is not the only possible avenue. In particular,
an ITO/RC arrangement can also satisfy the objectives of Order Nos. 888 and 889
and, in some instances — the Companies being a prime example — can do so at
lower cost and with greater net benefits to consumers.

Table 1 compares the costs to obtain services through an ITO/RC
arrangement (column 2) and the costs to obtain the same or similar services from

MISO under Day 1 (column 3) and Day 2 (column 4) market arrangements. In the




1 case of MISO membership under Day 1 and Day 2 market arrangements, no
. 2 distinction is or can be made between the costs of services to comply with Order
3 Nos. 888 and 889 and reliability coordination services because MISO has not
4 offered them a la carte until the agreement it recently reached with Duke Energy.
5 To obtain Order Nos. 888 and 889 compliance services and reliability coordination
6 services through MISO has been an “all-or-nothing,” “take-it-or-leave-it”
7 proposition. Thus, for the Companies as MISO members in Day 1, the cost of this
8 package of services was about $6.0 million per year, $1.0 to $1.5 million more than
9 the expected annual cost under the ITO/RC arrangement. For the Companies
10 operating as MISO members within the Day 2 market, the cost of this package of
11 services has grown to approximately $15.0 million per year, roughly three times the
12 expected annual cost under the ITO/RC arrangement.

13 Table 1 Costs for LG&E/KU to Obtain ITO and Reliability Coordination Services Under an ITO/RC
14 Arrangement Compared to MISO Membership (annually, in millions)

1 2 3 4

MISO - Day 1 | MISO - Day 2
ITO/RC Administrative | Administrative

Services Arrangement Fees Fees

ITO Services $3.0 $6.0 $15.0

Reliability ‘

Coordination Services $1.5-%2.0 $6.0 $15.0

Total $4.5-85.0 $6.0 $15.0
15
16 In addition, as part of the cost-benefit study submitted in Case No. 2003-
17 00266, the Companies estimated that MISO membership in the Day 2 market
18 environment could add an additional $2.0 million per year in costs on top of the
19 administrative fees. Therefore, for the Companies and their retail customers, the

. 20 ITO/RC construct potentially could save about $10.0 million per year considering
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just the savings on administrative fees, and could save as much as $12.0 million per
year taking into account additional costs beyond administrative fees.

The ITO/RC proposal as a means to fulfill Order No. 888 objectives is
reasonable for the Companies and their customers because the benefits of
membership in an RTO such as MISO — lower power procurement costs and
increased off-system sales and margins — are small compared to the costs of
membership. The Companies’ ITO/RC proposal introduces a degree of flexibility
into the division of functions necessary to satisfy Order No. 888 requirements and
functions necessary to ensure grid reliability. The concept satisfies Order No. 888
requirements at lower cost than does RTO membership, leaves the Companies in
control of their transmission and generation assets, and ensures the Commission
maintains its regulatory authority and control over retail rates and costs.

How is your testimony organized?

Section 1 explains that the Companies’ first duty is to serve Kentucky retail electric
customers at the lowest possible cost while concurrently fulfilling FERC’s
requirement for non-discriminatory open access to the Companies’ transmission
system. In this regard, Section 2 explains why RTO membership is not needed to
achieve these objectives, why an ITO/RC can be an appropriate alternative vehicle
for achieving these objectives, and how the ITO/RC approach offers a promising
means of strengthening RTOs’ incentives for cost and quality control relative to the
standard RTO approach, which can result in positive spillover effects to Kentucky
retail consumers, even if the Companies are no longer members of MISO. Section

3 describes how the Companies’ ITO/RC arrangement can enable the Companies to
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meet reliability standards and compliance with the requirements of Order Nos. 888
and 889 at lower cost than continued membership in MISO. Finally, Section 4
summarizes the reasons that the Commission should approve the Companies’
request to withdraw from MISO and transfer functional control of their
transmission facilities to TVA for reliability coordination purposes and to SPP to

act as the Companies’ ITO.

1. THE COMPANIES’ FIRST DUTY IS TO ENSURE THAT KENTUKCY
ELECTRICITY CONSUMERS CAN OBTAIN RELIABLE DELIVERED
ENERGY AT THE LOWEST REASONABLE COST.

Q.7.

Al

What is the historical relationship between the Companies and their retail
customers?

Historically, the Companies have dispatched their lowest-cost generation to benefit
their native load customers. If the Companies can purchase power less expensively
than they can produce it, they buy that power for their customers’ benefit. The
Companies purchase a relatively small amount of energy because the Companies
have built, own and operate some of the lowest-cost generation facilities in the
nation. The Companies also make off-system sales (“OSS™) with their excess
generating capacity. In this way, the Companies have ensured that their customers
enjoy some of the lowest rates in the nation while optimizing the use of their
generation assets by making all the economic trades they can find in the wholesale
market. The Companies’ duty to serve native load customers requires them to be

able on a daily basis to provide available generation capacity sufficient to ensure

that customer energy demand is met. This is the Companies’ obligation to serve,




1 which can be satisfied at the lowest reasonable cost and risk only if the Companies
|
2 retain the operational authority necessary to carry out this responsibility.
3 The Companies built their generating facilities to serve their native load
4 customers, and obtained authority to build them pursuant to the Commission’s
5 integrated resource planning and certificate of convenience and necessity processes.
6 Historically, the Companies’ native load has, in effect, a priority or “first call” on
7 the Companies’ generation assets under the Companies’ obligation to serve. Had
8 the Companies’ generation facilities been relatively more costly than generation in
9 the rest of the Midwest region, there might have been advantages of participating in
10 a wide regional power pool. However, as the Companies amply demonstrated in
11 Case No. 2003-00266, for Kentucky retail customers, the benefits of membership
12 in MISO are clearly outweighed by the costs. Therefore, withdrawal from MISO,
. 13 transfer of functional control of the Companies’ transmission facilities to TVA for
14 reliability coordination purposes and to SPP for satisfying Order Nos. 888 and 889
15 objectives is in the public interest from an economic perspective.

16 2. RTO MEMBERSHIP IS NOT NEEDED FOR THE COMPANIES TO
17 CONTINUE PROVIDING RELIABLE, LOW-COST ENERGY TO THEIR
18 RETAIL CUSTOMERS OR TO COMPLY WITH ORDER NOS. 888 AND 889

19 Q.8. Is there evidence that RTO membership may not always be the most effective

20 means of achieving the objectives of providing reliable, low-cost service to
21 Kentucky retail electricity consumers and satisfying the goals of Order Nos.
22 888 and 889?

23 A8. Yes. With guidance from this Commission, the Companies historically have

. 24 provided Kentucky retail customers with some of the lowest cost delivered power
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in the nation. This success story has been accomplished without the assistance of an
RTO or of energy markets administered by an RTO. In all likelihood, the
Companies can continue this commendable performance without being members of
an RTO. At the same time, the Companies, through an ITO/RC arrangement can
satisfy the goals of Order Nos. 888 and 889 at a fraction of the cost of RTO
membership. In so doing, the Companies will minimize the cost impact on
Kentucky retail customers of the Companies’ compliance with open transmission
access obligations in the wholesale power market.

For the Companies and their retail customers, the total value of the several
potential benefits arising from open access facilitated by an RTO with centralized
control of the transmission system are not necessarily greater than their share of the
costs associated with the creation of that institution and the reorganization of the
functional responsibilities between an RTO and public utility transmission owners.
The evidence on this point has been assiduously presented and defended in Case
No. 2003-00266.

How are the foregoing cost considerations relevant to the Companies’ present
situation?

In Kentucky, policy makers have chosen to retain the vertically integrated utility
model. They have done so because it has worked very well in an absolute and
relative sense compared to what has taken place in other parts of the country.
Customers of Louisville Gas and Electric Company and Kentucky Utilities

Company have paid and continue to pay some of the lowest prices for delivered

power of any consumers in the country. Figure 1 illustrates this point by
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comparing average revenue for all customer classes for several Midwestern states
over the period 1996 to 2003. (Data are from Energy Information Administration,
http://www.eia.doe.gov/cneaf/electricity/esr/esr_tabs.html, average price state.xls,
accessed August 29, 2005.) The Companies’ customers have paid on average less

than 4.5 cents per kWh over this period, averaging 21% less than average revenues

in Indiana, the second lowest priced Midwestern state.

Average Revenue All Customer Sectors
Midwest States - 1996 - 2003
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Figure 1 Average Revenue - All Customers Sectors, Midwest States, 1996 - 2003

When average revenues in Kentucky are compared to the rest of the U.S. over this same
period, the relative success of the vertically integrated utility model in Kentucky is even

more striking, as illustrated in Figure 2.

10
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4 Q.10. Relative to RTO membership, is there a less costly alternative vehicle for

5 ensuring Kentucky retail customers continue to receive reliable, low-cost
. 6 energy that enables the Companies to satisfy their obligations as transmission
7 providers under Order Nos. 888 and 889?

8 A.10. I believe that, for some transmission owners such as the Companies, the answer is
9 clearly “yes.” This economic alternative is embodied in the ITO/RC approach

10 proposed by the Companies in this filing.

11 3. AN ITO/RC CAN ACHIEVE ORDER NO. 888 OBJECTIVES AT LOWER
12 COST TO THE COMPANIES’ KENTUCKY CONSUMERS THAN CAN
13 MEMBERSHIP IN MISO

14 Q.11. What would be the cost savings to Kentucky retail electricity customers of the

15 Companies obtaining Reliability Coordination services and Order No. 888
16 services through an ITO/RC construct rather than through membership in
17 MISO?

11
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Q.13.

Based on negotiations ongoing between the Companies and TVA regarding the
provision of reliability coordination services and between the Companies and SPP
regarding the provision of Order No. 888 services, the cost for an ITO/RC should
lie between $4.5 million and $5.0 million per year. In contrast, a conservative
estimate of the ultimate cost to the Companies’ customers of membership in MISO
and obligatory participation in the Day 2 markets that MISO administers lies
between $15 million and $17 million per year. A conservative estimate of the cost
savings, based on these two sets of costs, would thus be between $10.0 million and
$12.0 million per year.

What is the basis for your estimate of the cost of the ITO/RC alternative?

My estimate of the cost of obtaining Reliability Coordination services from TVA is
based on a proposal from TVA to the Companies in response to the RFP the
Companies issued. The cost of the service will depend on the length of the contract
and other details of the services that TVA would provide to the Companies. The
exact cost of the Reliability Coordination services has not been determined, but the
range 1s $1.5 to $2.0 million per year. Exact figures for the cost to the Companies
to obtain Order Nos. 888 and 889 services from SPP are also not known at this
time, but the cost may be no greater than $3.0 million per year. Consequently, the
cost of the ITO/RC arrangement should lie in the range of $4.5 to $5.0 million per
year.

What is the cost evidence available from the Companies’ actual experience as

members of MISO during the period when MISO operated as a Day 1 RTO?

12




1 A.13. The Companies, as MISO members during the time MISO was operating as a Day

. 2 1 RTO in the period from 2002 to early 2005, were paying approximately $6
3 million per year in charges for MISO to provide what was essentially Order No.
4 888 functional services and Reliability Coordination services.

5 Q.14. What is the basis for your estimate of the costs of the Companies’ membership
6 in MISO?

7  A.14. In contrast to the costs of obtaining Order No. 888 services through an ITO/RC

8 arrangement, the cost of the Companies’ continued obligatory participation in
9 MISO’s Day 2 markets, in order to satisfy Order No. 888 requirements, was
10 estimated in the cost-benefit study prepared by me and submitted to this
11 Commission in Case No. 2003-00266 (“Supplemental Investigation”) to lie
12 between $15 million and $17 million per year. This cost consisted of $15 million
. 13 per year of Administrative Charges under MISO’s OATT Schedules 10, 16 and 17;
14 these were costs about which the Companies were reasonably certain. The upper
15 end of the cost range was based on a conservative estimate of $2 million per year in
16 uplift costs (the Companies’ share of socialized RTO costs) plus an expectation of a
17 5% underfunding of FTR payments from MISO to the Companies. In other words,
18 according to the Supplemental Investigation, the Companies could fulfill the Order
19 No. 888 requirements through an ITO/RC arrangement for approximately $10 to
20 $12 million per year less than what it was expected to cost the Companies to
21 continue as MISO members in the Day 2 market.

22 Q.15. In Case No. 2003-00266, did MISO offer an estimate of the net cost of the

23 Companies exiting MISO to initiate an ITO/RC?

13
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Yes. In the second phase of the proceeding, MISO offered four different estimates
of the net recurring benefits of the Companies remaining a member of MISO. The
first three estimates were fraught with serious errors, as I described in my
supplemental rebuttal and additional supplemental rebuttal testimony.

What was MISO’s estimate of the net cost of transferring functional control
from the RTO to the ITO/RC arrangement and how does it compare to the
Companies’ estimate?

The fourth study that MISO submitted to the Commission in the second phase of
the Case No. 2003-00266 (referred to as the “March Study”) estimated the net cost
to the Companies’ of exiting the RTO and transferring functional control to an
ITO/RC arrangement would be approximately $46 million per year. In sharp
contrast, the Companies cost-benefit study submitted in Case No. 2003-00266
estimated that leaving MISO and transferring functional control to an ITO/RC
arrangement would save the Companies and their customers at least $7 million per
year.

The difference of approximately $53 million between the two estimates
stems primarily from differences in MISO’s and the Companies’ estimates of four
major drivers of the costs and benefits of the option to remain in MISO and the
option to exit and operate within an ITO/RC construct — Off System Sales (“OSS”)
margins, transmission revenues, revenues from Financial Transmission Rights
(“FTRs”) and power procurement costs to serve native load. Approximately $52

million of the difference between MISQO’s estimate and the Companies’ estimate

14
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results from incorrect or implausible assumptions that MISO made in its study
regarding these four factors.

Please summarize the costs of obtaining Order No. 888 and 889 and reliability
coordination services through the ITO/RC arrangement compared to the costs
of obtaining those same services through continued MISO membership.

Table 2 compares the costs to obtain services through an ITO/RC arrangement
(column 2) and the costs to obtain the same or similar services from MISO under
Day 1 (column 3) and Day 2 (column 4) market arrangements. In the case of
MISO membership under Day 1 and Day 2 market arrangements, no distinction is
or can be made between the costs of services to comply with Order Nos. 888 and
889 and reliability coordination services because MISO, until the agreement it
recently reached with Duke Energy, has not offered them a la carte. To obtain
Order Nos. 888 and 889 compliance services and reliability coordination services
through MISO has been an “all-or-nothing,” “take-it-or-leave-it” proposition.
Thus, for the Companies in Day 1, the cost of this package of services was about
$6.0 million, $1.0 to $1.5 million more than what it is expected to cost under the
ITO/RC arrangement. For the Companies operating within the Day 2 market, the
cost of this package of services has grown to approximately $15.0 million per year,

roughly three times what it is expected to cost under the ITO/RC arrangement.




1 Table 2 Costs for LG&E/KU to Obtain ITO and Reliability Coordination Services Under an ITO/RC

. 2 Arrangement Compared to MISO Membership (annually, in millions)
1 2 3 4
MISO - Day 1 | MISO - Day 2
ITO/RC Administrative | Administrative
Services Arrangement Fees Fees
| ITO Services $3.0 $6.0 $15.0
Reliability . $1.5 - $2.0 $6.0 $15.0
Coordination Services
Total $4.5 - $5.0 $6.0 $15.0
3
4 In addition, as part of the cost-benefit study submitted in Case No. 2003-
5 00266, the Companies estimated that MISO membership in the Day 2 market
6 environment could add an additional $2.0 million per year in costs on top of the
7 MISO Administrative Fees. The cost experience of the Companies operating in the
8 MISO Day 2 market, since it opened April 1 of 2005, has been consistent with the
. 9 conservative predictions that were made in the Companies’ cost-benefit study.
10 Therefore, for the Companies’ and their retail customers, the ITO/RC construct
11 potentially could save about $10.0 million per year considering just the savings on
12 Administrative Fees and could save as much as $12.0 million per year considering
13 the additional costs beyond Administrative Fees.
14 The ITO/RC proposal as a means to fulfill Order No. 888 objectives is
15 reasonable for the Companies and their customers because the benefits of
16 membership in an RTO such as MISO — lower power procurement costs and
17 increased off-system sales and margins — are small compared to the costs of
18 membership, as was demonstrated by the Companies in their cost-benefit study
19 submitted in Case No. 2003-00266.

16
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The Companies’ ITO/RC proposal introduces a degree of flexibility into the
division of functions necessary to satisfy Order No. 888 requirements and functions
necessary to ensure grid reliability. The concept satisfies Order No. 888
requirements at lower cost than does RTO membership, leaves the Companies in
control of their transmission and generation assets, and ensures the Commission
maintains its regulatory authority and control over retail rates and costs.

Would the exit fee that the Companies are required to pay to leave MISO
negate the savings that you predict will inure to the Companies and their
customers under an ITO/RC arrangement?

No. Negotiations between the Companies and MISO on the exact value of the exit
fee have resulted in a general agreement about the formula for computing the value
of the exit fee, and a significant narrowing of the dollar range of that value. It now
appears that the exit fee will not exceed $41 million. With savings of $10 to $12
million per year upon exit, the exit fee would be offset within approximately four
years. The savings from exiting MISO and moving to an ITO/RC arrangement will
exceed the exit fee by a significant margin in the longer run. The exit fee payment
ensures that the Companies have met their obligation under the MISO

Transmission Owner’s agreement to hold harmless those transmission owners that

remain members.
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4. THE COMMISSION SHOULD APPROVE THE COMPANIES’ REQUEST TO
WITHDRAW FROM MISO AND TRANSFER FUNCTIONAL CONTROL OF
ITS TRANSMISSION FACILITIES TO TVA AND SPP UNDER THE ITO/RC
CONSTRUCT

Q.19. Please summarize the reasons that the Companies’ requests merit Commission

A.19.

approval.

For the Companies and their customers, the Day 2 RTO model is a relatively costly
way to satisfy Order No. 888 objectives and obtain Reliability Coordination
services. The Companies’ proposed ITO/RC model, by contrast, can ensure that
Kentucky retail electricity consumers continue to receive reliable service at the
lowest reasonable cost, while permitting the Companies to achieve the level of
independence necessary to satisfy Order No. 888 at lower cost, and while ensuring
that transmission services and rates are transparent, competition in generation is
facilitated in wholesale power markets, and reliability is maintained. The
Commission’s approval of the Companies’ request enables the Companies to
exercise greater control over their assets and allows the Commission to continue its
longstanding complete control over the Companies’ costs that go into rates. It
reduces the financial risks that the Companies and their customers will be exposed
to in the wholesale market, thereby reducing the Companies’ costs of risk

management that its customers must ultimately bear.

Q.20. Does this conclude your testimony?

A20. Yes.
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Please state your name, business address and position.

My name is Kent W. Blake. My business address is 220 West Main Street, Louisville
Kentucky 40202. 1 am Director of State Regulation and Rates for LG&E Energy
Services, Inc. on behalf of Louisville Gas and Electric Company (“LG&E”) and
Kentucky Ultilities Company (“KU”) (collectively “LG&E/KU” or “the Companies™).
A complete statement of my prior work experience is attached to this testimony as
Appendix A.

Have you previously testified before this Commission?

Yes. 1 have previously testified before this Commission in rate and certificate
proceedings.

What is the purpose of your testimony?

I will explain why the Companies’ Independent Transmission Organization (“ITO”)
and Reliability Coordinator (“RC”) proposal (“ITO/RC”) satisfies the requirements of
KRS 278.218, the Kentucky statute governing transfers of functional control of utility
assets.

Briefly, what is the Companies’ ITO/RC proposal, and why is it subject to the
requirements of KRS 278.218?

Under the ITO/RC proposal, the Companies would withdraw from the Midwest
Independent Transmission System Operator, Inc. (“MISO”) (assuming that this
Commission and the Federal Energy Regulatory Commission [“FERC”] approve),
transferring functional control of their transmission system back to themselves and to
the Tennessee Valley Authority (“TVA”) to the extent necessary for TVA to act as

the Companies’ RC, and also to the Southwest Power Pool (“SPP”) to the extent
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necessary for SPP to perform its function as the Companies’ ITO. The Companies
stated in their April 26, 2004 Brief to this Commission in Case No. 2003-00266 that
the transfer of functional control that would occur if the Companies exited MISO
would indeed be subject to the requirements of KRS 278.218 due to the jurisdictional
language contained in KRS 278.218(1):

No person shall acquire or transfer ownership of or control, or

the right to control, any assets that are owned by a utility as

defined under KRS 278.010(3)(a) without prior approval of the

commission, if the assets have an original book value of one

million dollars ($1,000,000) or more and:

(a) The assets are to be transferred by the utility for reasons
other than obsolescence; or

(b) The assets will continue to be used to provide the same or
similar service to the utility or its customers.

The Companies continue to maintain that any exit from MISO would require the
Commission’s approval under KRS 278.218 because exit will require transfer of the
operational control of the Companies’ transmission assets from MISO to the
Companies, TVA, and SPP.

Q. What are the requirements of KRS 278.218 that the Companies’ proposed
transfer must satisfy to obtain the Commission’s approval thereof?

A. KRS 278.218(b) states: “The commission shall grant its approval if the transaction is
for a proper purpose and is consistent with the public interest.” The Commission has
explicated this standard, stating: “This standard establishes a two-step process: first,
there must be a showing of no adverse effect on service or rates; and, second, there

must be a determination that there will be some benefits.”' If the Commission does

" In the Matter of Application of Kentucky Power Company d/b/a American Electric Power for Approval. to the
Extent Necessary, to Transfer Functional Control of Transmission Facilities Located in Kentucky to PIM
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indeed find that the Companies’ proposed transfer of operational control will not
result in adverse effects on service or rates, and will in fact provide financial benefits,
then the Commission “shall grant its approval” thereof.

How does the Companies’ exit from MISO in favor of ITO/RC operation meet
the KRS 278.218 standard as the Commission has explicated it?

As Messrs. Mark S. Johnson, Director of Transmission for LG&E Energy
Corporation, and Stuart L. Goza, Reliability Coordinator for TVA, testify today, TVA
is a North American Electric Reliability Council (“NERC”)-certified reliability
coordinator that is eminently well-qualified to act as RC for the Companies. Indeed,
TVA already acts as the RC for the East Kentucky Power Cooperative, Inc.
(“EKPC”) and the Big Rivers Electric Corporation (“BREC”), a fact that the
Companies viewed as a substantial benefit because it means TVA is familiar with
Kentucky’s grid. Moreover, TVA has in place a Joint Reliability Coordination
Agreement (“JRCA”) with MISO and the Pennsylvania-Jersey-Maryland RTO
(“PJM”), which allows each entity to have a view into the systems of the others in
order to manage congestion and handle contingencies. In short, TVA’s acting as the
Companies’ RC will not result in any adverse impact on the Companies’ transmission
system as compared to MISO’s stewardship of the Companies’ system.

With respect to the KRS 278.218 standard’s requirement that a proposed
transfer do no economic harm and offer at least some potential benefit, Dr. Mathew J.
Morey testifies today that the Companies’ exit from MISO in favor of the ITO/RC
option will result in recurring annual net savings of $10 million to $12 million.

Although not identical, these net savings figures are consistent with the Companies’

Interconnection, L.L.C. Pursuant to KRS 278.218, Case No. 2002-00475, Order at 4 (8/25/2003).
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evidence in Case No. 2003-00266, including Dr. Morey’s testimony therein, which
showed that the Companies would realize recurring annual net savings by exiting
MISO. Moreover, there are net savings even taking into account the exit fee that the
Companies must pay MISO upon withdrawal, a fee that is not expected to exceed
approximately $41 million (based on the formula for calculating the exit fee agreed to
by MISO and the Companies). Assuming that the exit fee falls in that range, and
purely as a matter of economics and independent of any rate treatment of the exit fee,
the recurring annual net savings of exiting MISO in favor of ITO/RC operation will
exceed the exit fee in approximately four years. Given that the Companies will enjoy
annually recurring net savings on the order of $10 million to $12 million if they
withdraw from MISO and engage TVA as their RC, and SPP as their ITO, the
Companies’ proposed transfer meets the KRS 278.218 requirement that such transfers
do no economic harm and offer at least a potential benefit.

How do the Companies propose to recover the MISO exit fee from their
customers?

The Companies respectfully request that the Commission allow the Companies to
establish a regulatory asset in the amount of the MISO exit fee, which asset the
Companies will seek authority to amortize during their next base rate case. The
Companies further ask the Commission to deem the exit fee prudently incurred

because incurring it will result in recurring savings.

Q. What steps should the Commission take in its investigation in Case No. 2003-

00266?
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In their Brief, the Companies requested the Commission to issue an order with
certain findings of fact. Issuing an order in Case No. 2003-00266 finding that
continuing MISO membership is not in the public interest and results in net
costs to the Companies and their customers (i.e. (1) the costs of MISO’s Day 2
energy markets exceed the benefits they provide (if any) and (2) the
Companies likely can obtain from other providers comparable reliability
coordination and other services at a lower cost and risk level) is an important
step the Companies suggest that the Commission should now take. The
evidence in Case No. 2003-00266 shows clear net benefits for the Companies
and their customers if the Companies are allowed to exit MISO in favor of an
alternative such as the ITO/RC proposal contained in the Companies’
Application in this case.

Such an order would also facilitate FERC’s consideration of the Companies’
application. The Commission has had the opportunity to review the record of
evidence in its investigation, and rendering its opinion thereon from the perspective
of Kentucky will be of particular worth to FERC.

Finally, the longer that the Companies remain in MISO, the more they and
their customers are burdened by unnecessary costs and business risks of operating in
the Day-2 markets. Therefore, issuance of an order in the Commission’s
investigation at this time would facilitate the resolution of this long-standing concern.

The Commission can issue the requested order at this time without prejudice
to its investigation of and decision on the Companies’ application in this proceeding.

The Commission can do so by expressly stating in its order in Case No. 2003-000266
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that its findings of fact do not constitute approval under KRS 278.218 of the
Companies’ application in this proceeding.

What relief do the Companies request from the Commission in this proceeding?
Pursuant to KRS 278.218, the Companies request that the Commission issue an order
(1) approving the Companies’ Application, transferring functional control of the
Companies’ transmission facilities over 100 kV from MISO to the Companies, to
TVA for reliability coordination purposes, and to SPP for the purposes of acting as
the Companies’ ITO; (2) allowing the Companies to establish a regulatory asset in the
amount of the MISO exit fee; (3) deeming the exit fee prudently incurred because
incurring it will result in recurring savings and ultimately lower base rates, and (4)
issue the order granting this relief by March 31, 2006.

Does this conclude your testimony?

Yes, it does.
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Please state your name, position and business address.
My name is Susan Tierney. I am a Managing Principal at Analysis Group Inc., an
economics, business and strategy consulting firm. Analysis Group's address is 111
Huntington Avenue, Boston, Massachusetts, 02199.
What is your occupation and professional experience?
I am a consultant specializing in energy economics and policy. For over 20 years, I
have been directly involved in issues that are relevant to this proceeding: economic
regulation of utilities, including analysis of traditional retail regulation as well as
policies to introduce greater competition into the electric industry; wholesale power
market design and analysis; independent system operators (“ISOs”) and regional
transmission organizations (“RTOs”); and resource planning processes by electric
utility companies. I have appeared as a witness before the Federal Energy Regulatory
Commission (“FERC”), many state regulatory agencies, arbitration panels and courts,
and state and federal legislatures. I also submitted testimony in September 2004 and
January 2005 to the Kentucky Public Service Commission (“Commission”) in its
investigation of Louisville Gas and Electric Company (“LG&E”) and Kentucky
Utilities Company’s (“KU”) (collectively, the “Companies”) membership in the
Midwest Independent Transmission System Operator, Inc. (“MISO”), Case No. 2003-
00266.

Previously, I consulted at Lexecon Inc. and its predecessor company, The
Economics Resource Group. Before that, I served as the Assistant Secretary for
Policy at the U.S. Department of Energy and held senior positions in the

Massachusetts state government as Secretary of Environmental Affairs;
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Commissioner of the Department of Public Utilities; Executive Director of the
Energy Facilities Siting Council; and Senior Economist for the Executive Office of
Energy Resources. Prior to my work in state and federal government, I was an
Assistant Professor at the University of California (Irvine). I hold a Ph.D. in regional
planning from Cornell University (1980). My resume is attached to my testimony as
Attachment A.

What is the purpose and scope of your testimony?

The Companies asked me to provide an independent opinion on whether their
proposal to withdraw from MISO membership, and to contract with the Tennessee
Valley Authority (“TVA”) to serve as their North American Electric Reliability
Council (“NERC”)-certified Reliability Coordinator (“RC”) and with the Southwest
Power Pool (“SPP”) to serve as their Independent Transmission Organization
(“ITO”), satisfies the requirements of KRS 278.218 as the Commission has explicated
them.

What is the fundamental policy issue facing the Commission in this proceeding?
The central question before the Commission is whether to grant the Companies’
request to transfer functional control of their transmission facilities back to the
Companies, to TVA for RC purposes, and to SPP to enable it to serve as ITO for the
Companies. The relevant Kentucky statute, KRS 278.218, states in part: “The
commission shall grant its approval if the transaction is for a proper purpose and is
consistent with the public interest.” As the Commission has explained the “public

interest” component of that statutory standard, for a proposed transfer to be approved
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it must not produce economic or reliability-related harm and must provide some
benefits, though those benefits need not be readily quantifiable.

What criteria should the Commission consider when reviewing the Companies’
request in this case?

The four “proper purpose” and “public interest” criteria are:

° retail rate impacts on LG&E/KU consumers;
° impacts on reliability of the system that serves LG&E and KU consumers;
o impacts on the form of the electric industry that provides service to LG&E and

KU consumers; and
. impacts on the ability of the Commission to regulate in ways that influence the

aforementioned factors in the future.
I offer these as the key criteria for “proper purpose” and “public interest” based on
my experience in regulation of electric and gas utilities. More generally, the opinions
in this testimony are based on my training and direct experience in the industry.
Previously, I was a state public utility commissioner, and this helped shape my
understanding of how states look at certain policy issues, including ones for which
there is also a federal interest. My understanding of federal policy goals has been
influenced by my past service as Assistant Secretary for Policy in the U.S.
Department of Energy and by my current consulting experience in different parts of
the country. In these contexts, I am aware of and have long supported the federal
policy objective of helping to create the conditions for wholesale competition in the
electric industry through assuring the provision of non-discriminatory access to

transmission to market participants seeking to take part in regional power markets. I

am also aware of and have long supported that states have an important and valid
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interest in guiding the development and structure and regulation of the electric
industries within their jurisdiction, so as to meet the needs of the utilities and
customers in their own states. While there is potential tension between these federal
and state objectives, there need not be such — as here, where the Companies have
proposed to meet state policy objectives for the industry in a way that comports with
federal requirements as well.

Does the proposal of the Companies create retail rate impacts that satisfy what is
required under KRS 278.218 as being in the public interest?

Yes. The Commission has stated that the “public interest” requirement of KRS
278.218 concerning a proposed transfer of functional control of utility assets
“establishes a two-step process: first, there must be a showing of no adverse effect on
service or rates; and, second, there must be a determination that there will be some
benefits.” Based on my careful review of the Companies’ ITO/RC proposal, I
conclude that it would not require an increase in retail rates. Rather, given the
reduced costs of reliability coordination and ITO services that TVA and SPP will
provide, respectively, relative to the Companies’ remaining in MISO, it is reasonable
to assume that retail rates will eventually decrease if the Commission and FERC
approve the ITO/RC proposal. This is because there are relatively high
administrative costs to the Companies and their retail customers associated with
remaining in MISQO, compared to having the TVA perform the Companies’ RC
functions and the SPP perform the Companies’ ITO functions. Taking into account
the Companies’ exit fee for leaving MISO, there will be net savings in a few years. This

net positive impact on retail rates would be a savings for LG&E/KU’s retail customers, as

the changes in these federally-approved charges are passed through to retail consumers.
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Dr. Morey’s testimony today, along with the Companies’ evidence in Case
No. 2003-00266, more than satisfies me that implementing the ITO/RC proposal will
result not only in lower-cost services, but will provide other financial benefits to the
Companies and their customers. Therefore, in my opinion, the proposal passes one
part of the first prong of the public interest test: no adverse impacts on rates.
Does the Companies’ proposal satisfy what is required under KRS 278.218 as
being in the public interest concerning the reliability of the Companies’
transmission system?
Yes. Again, a second part of the Commission’s “public interest” test for
administering KRS 278.218 (relating to a proposed transfer of functional control of
utility assets) is that there “must be a showing of no adverse effect on service or rates;
and, second, there must be a determination that there will be some benefits”
(emphasis added). My review of the Companies’ proposal reveals no signs that the
reliability of transmission service to the Companies and their customers will be
diminished as a result of leaving MISO. The Companies’ original intention in joining
MISO was that MISO’s primary role relative to the Companies’ service to its
customers would be to provide reliability and transmission services for the
Companies. (This was prior to MISO’s evolution towards a Day 2 market.) The
proposed transfer of functional control away from MISO and to the Companies, to
TVA for reliability coordination purposes, and to SPP to act as the Companies’ ITO,
will therefore affect customers’ service primarily as a function of the reliability of the

Companies’ transmission system. In that regard, the Companies’ ITO/RC proposal

certainly meets the KRS 278.218 standard. In my 20-plus years in the electric
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industry regulation field, I have observed that TVA and SPP are experienced and
capable utility organizations that deliver on the reliability assurances they give. The
testimonies of Messrs. Johnson and Goza filed with the Commission today give me
no reason to expect that the Companies and their customers will experience
diminished transmission reliability with TVA and SPP that will match that which they
have enjoyed with MISO.

Does the proposal of the Companies also resolve the jurisdictional issues
presented by the current MISO membership and MISQO’s FERC energy markets
tariff?

Yes. In addition to the KRS 278.218 requirement that a proposed transfer of
functional control must be in the public interest, the statute requires that such a
transfer be for a “proper purpose.” One such proper purpose is protecting this
Commission’s ability properly and fully to regulate the Companies. As the
Commission itself has expressed in recent months, one of the questions relating to the
form of compliance with federal transmission requirements is what effect, if any, it
has on the ability of state regulators to continue to influence certain matters
traditionally under the supervision of the states. In August 2005, the KPSC expressed
concern regarding ratepayer protection and shifts in regulatory authority as reasons
for their investigation of Day 2 operations: “The list of issues spawned by the creation
of RTOs is growing and the Commission is seemingly faced with ever decreasing
authority as FERC addresses new issues regarding RTOs and transmission.

Recognizing that RTOs are predominantly federally driven, we are unsure as to how

Kentucky’s energy policy can incorporate plans to address this issue.” These are




‘ 1 concerns that I too had flagged for the Commission in my prior testimony in Case No.
2 2003-00266. The ITO/RC proposal unambiguously aligns with the full complement
3 of the Commission’s regulatory prerogatives to protect Kentucky customers that the
4 Commission has stated it wants to see continued in the state.
5 Q. Does the Companies’ proposal better conform to the Commonwealth’s expressed
6 public policy favoring vertically integrated utilities?

7 A Yes. Again, KRS 278.218 requires that a proposed transfer of functional control of

8 utility assets be for a “proper purpose.” T suggest that one such proper purpose is
9 creating an industry structure that better aligns with the stated public policy of the
10 Commonwealth. Whereas RTOs with centrally administered “Day 2” types of
11 markets have been shown to work well in states and regions that have embraced retail
12 choice and where vertically integrated utilities are not prominent, Kentucky has
‘ 13 embraced a policy clearly supportive of maintaining the vertically integrated utility
14 model in the Commonwealth of Kentucky.! The ITO/RC proposal fits Kentucky’s
15 chosen model well, providing for open and fair transmission access (the ITO role) and
16 securing transmission reliability (the RC role) in a way that conforms with federal
17 policy objects for wholesale markets, while also allowing the vertically-integrated
18 Companies to deploy their resources primarily for the benefit of their retail consumers
19 and maintaining a high degree of oversight by the Commission.

' In a February 3, 2004 letter to President Bush, Governor Fletcher and eight other southern governors stated
that they remained “adamantly opposed” to imposing FERC’s Standard Market Design in the south, which is
essentially what MISO’s EMT puts in place in the Companies’ service territory. The governors noted that rate-

. regulated, vertically integrated utilities have provided and will continue to provide the south with “low rates,
appropriate infrastructure investment, and reliable electric delivery service.”
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What is your recommendation?

Because I am confident that the ITO/RC proposal that the Companies present to the
Commission in their Application will (1) have beneficial retail rate impacts, (2)
ensure the Companies’ continued excellent transmission reliability, (3) fit well with
the Commonwealth’s policy of encouraging vertically integrated utility structures,
and (4) better align with the Commission’s regulatory prerogatives, I respectfully
submit that 1t meets the statutory requirements of KRS 278.218. I recommend that
the Commission approve the Companies’ Application.

Does this conclude your testimony?

Yes.




ATTACHMENT 1 - RESUME

RESUME OF SUSAN F. TIERNEY, Ph.D.

Managing Principal
Phone: 617-425-8114 111 Huntington Avenue
Fax: 617-425-8001 Tenth Floor
stierney(@analysisgroup.com Boston, MA 02199

Dr. Tierney, a Managing Principal at Analysis Group, is an expert on energy policy and
economics, she has consulted to business, government policy makers, and other organizations on
energy markets, economic and environmental regulation and strategy, and electric facility
projects. Her expert witness and business consulting services have involved electric industry
restructuring, market analyses, wholesale and retail market design, contract disputes, asset
valuations, regional transmission organizations, generation and transmission projects, energy
facility siting, natural gas markets, electric system reliability, and environmental policy and
regulation. She has participated as an expert and advisor in civil litigation cases, regulatory
proceedings before state and federal agencies, arbitrations, negotiations, mediations, and
business consulting engagements.

Prior to joining Analysis Group, she was Senior Vice President at Lexecon, where her practice
areas included analysis, strategy and expert witness services in the electricity and natural gas
industries, energy policy, public policy and regulations, and environmental economics and
policy.

She has also served as the Assistant Secretary for Policy at the U.S. Department of Energy,
Secretary for Environmental Affairs in Massachusetts, Commissioner at the Massachusetts
Department of Public Utilities, and Executive Director of the Massachusetts Energy Facilities
Siting Council. She recently served as chair of the Massachusetts Ocean Management Task
Force.

Dr. Tierney has authored numerous articles, speaks frequently at industry conferences, and
served as a formal facilitator and expert mediator of disputes. She serves on a number of boards
of directors and advisory committees, including the National Commission on Energy Policy.
She is chairman of the board of the Energy Foundation and the Energy Innovations Institute; a
director of Catalytica Energy Systems Inc., Clean Air-Cool Planet, the North East States Clean
Air Foundation, and the Climate Policy Center, and the Policy Advisory Council of the China
Sustainable Energy Program. She has taught at the University of California-Irvine, and she
earned her Ph.D. and M.A. degrees in regional planning at Cornell University and her B.A. at
Scripps College.



mailto:stierney@,analysisIrroup.com

EDUCATION

1980

1976

1973

1971-72

Ph.D. in Regional Planning, Public Policy, Cornell University, Ithaca, NY
Dissertation: Congressional policy making on energy policy issues

M.A., in Regional Planning, Public Policy, Comell University, Ithaca, NY
B.A. in Art History, Scripps College, Claremont, CA

Studied Political Science, L'Institut d'Etudes Politiques, Paris, France

PROFESSIONAL EXPERIENCE

2003-present

1999-2003

1995-1999

1993-1995

1991-1993

1988-1991

1984-1988

1983-1984

1982-1983

1982

1978-1982

Analysis Group, Inc., Boston, MA
Managing Principal

Lexecon, Inc., Cambridge, MA (formerly The Economics Resource Group, Inc.)
Senior Vice President

Economics Resource Group, Inc., Cambridge, MA
Principal and Managing Consultant
U.S. Department of Energy, Washington, DC

Assistant Secretary for Policy

Commonwealth of Massachusetts, Executive Office of Environmental Affairs, Boston, MA
Secretary of Environmental Affairs

Commonwealth of Massachusetts, Department of Public Utilities, Boston, MA
Commissioner

Commonwealth of Massachusetts, Energy Facilities Siting Council, Boston, MA
Executive Director

Commonwealth of Massachusetts, Executive Office of Energy Resources, Boston, MA

Senior Economist

Commonwealth of Massachusetts, Energy Facilities Siting Council, Boston, MA
Policy Analyst

National Academy of Sciences, Washington, DC
Researcher

University of California at Irvine, Irvine, CA
Assistant Professor

10




TESTIMONY ON BEHALF OF CLIENTS

*  Western Massachusetts Electric Company
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January 21, 2005.
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Before the California Public Utilities Commission, In Re: Order Instituting Investigation into the
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States Bankruptcy Court, Northern District of California, San Francisco Division, In re Pacific Gas and

. Electric Company, Investigation 02-04-026, Pre-Filed Testimony, July 23, 2003, Testimony under cross-
examination, September 12, 2003.
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Louisiana, Inc., for Authorization to Enter into Certain Contracts for the Purchase of Capacity and Energy,
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Before the Federal Energy Regulatory Commission, Entergy Services Inc., et al., in support of the
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Before the New York Public Service Commission, Article X Siting Board, on the economic and
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. Potter, Stephen T. Marron, David J. Kettler, and Thomas Conoscenti), January 2002; rebuttal testimony
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(with James Potter, Stephen T. Marron, William C. Miller, Jr., N. Dennis Eryou, and Robert W. Brown),
October 23, 2002.

Connecticut Light & Power Company

Before the Federal United States District Court, District of Connecticut, Connecticut Light & Power
Company v. NRG Power Marketing Inc., on their standard offer service wholesale sales agreement. Expert
report, August 30, 2002; deposition, September 27, 2002.

Pacific Gas and Electric Company/PG&E Corporation

Before the Federal Energy Regulatory Commission, in the Matter of Pacific Gas and Electric Company,
PG&E Corporation, on behalf of its Subsidiaries Electric Generation LLC, ETrans LLC, and GTrans
LLC, on the public benefits of the application seeking approval under Section 203 of the Federal Power
Act and Section 12 of the Natural Gas Act for various actions relating to restructuring of the company to
emerge from bankruptcy, November 30, 2001.

Western Massachusetts Electric Company

Before the Superior Court Department of Norfolk County, Massachusetts, Alternative Power Source, Inc.,
v. Western Massachusetts Electric Company, Civil Action No. 00-1967, on the allocation of costs related
to transmission congestion in wholesale power contract for standard offer service. Expert Report,
September 19, 2001, deposition, October 15, 2001.

Cross-Sound Cable Company LLC

Before the Connecticut Siting Council, on the public benefits of the proposed Cross Sound Cable Project’s
Application for a Certificate of Environmental Compatibility and Public Need, Docket No. 208. Prepared
direct testimony, July 23, 2001; oral testimony under cross-examination, October 24-26, 29-30, 2001.

Sithe New England (Sithe Edgar LLC, Sithe New Boston LLC, Sithe Framingham LLC, Sithe West
Medway LLC, Sithe Mystic LLC)

Before the Federal Energy Regulatory Commission, in the Matter of NSTAR Electric & Gas Corp., v.
Sithe Edgar LLC, Sithe New Boston LLC, Sithe Framingham LLC, Sithe West Medway LLC, Sithe Mystic
LLC, and PG&E Energy Trading, Docket No. EL01-79-000. Affidavit comparing historical cost recovery
by Boston Edison for its portfolio of fossil generation units (pre-divestiture) under rate regulation, versus
Sithe's revenue recovery for these same units (post-divestiture) under market prices, June 5, 2001.

NRG Energy Inc. and Dynegy Holdings Inc.

Before the Public Utilities Commission of Nevada, In Re: petition of the Attorney General’s Bureau of
Consumer Protection to issue an Order staying further proceedings regarding divestiture of Nevada’s
electric generation assets and to open a docket to consider whether to issue a moratorium on divestiture in
Nevada. Supplemental prepared direct testimony on behalf of Valmy Power LLC, April 6, 2001;
testimony under cross-examination..

Before the Public Utilities Commission of Nevada, In Re: petition of the Attorney General’s Bureau of
Consumer Protection to issue an Order staying further proceedings regarding divestiture of Nevada’s
electric generation assets and to open a docket to consider whether to issue a moratorium on divestiture in
Nevada, prepared direct testimony on behalf of Reid Gardner Power LLC and Clark Power LLC, April 3,
2001; testimony under cross-examination.
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Sithe New England, LLC

Before the Federal Energy Regulatory Commission, In the Matter of Maine Public Utilities Commission
and The United llluminating Company v. ISO New England, Inc., affidavit on the role of price “spikes” in
compensating generators for the services that they provide in the region, September 7, 2000.

Arkansas Electric Distribution Cooperatives

Before the Arkansas Public Service Commission, In the Matter of a Generic Proceeding to Establish
Uniform Policies and Guidelines for a Standard Service Package. Prepared joint reply testimony (with
Janet Gail Besser), July 21, 2000; prepared joint surreply testimony (with Janet Gail Besser), August 3,
2000.

TransEnergie U.S.

Before the Connecticut Siting Council, on the public benefits of the proposed Cross Sound Cable Project.
Expert report, July, 2000; prepared direct testimony, September 20, 2000; oral testimony, September 27,
2000; supplemental written testimony, December 7, 2000; oral testimony under cross-examination,
December 14, 2000; oral testimony January 9-11, 2001.

SCS Energy Corp.
Before the New York State Public Service Commission, on the economic and environmental impact of a
new combined cycle power plant in Queens, NY, June 19, 2000.

Reading Municipal Light Department

Before the Massachusetts Energy Facilities Siting Board, Docket No. EFSB 97-4, on the economics and
need for a new natural gas pipeline, June 19, 2000; testimony under cross-examination September 19,
2000, September 21-22, 2000, October 5, 2000, and October 17, 2000.

Fitchburg Gas and Electric Light Company
Before the Massachusetts Department of Telecommunications and Energy, Docket D.T.E. 99-66, on gas
and electric company rate design policy, testimony under cross-examination, January 14, 2000.

FirstEnergy Corp.

Before the Public Utilities Commission of Ohio, In the Matter of the Application of FirstEnergy Corp. on
behalf of Ohio Edison Company, the Toledo Edison Company, and The Cleveland Electric Illuminating
Company: for Approval of an Electric Transition Plan and for Authorization to Recover Transition
Revenues (Case No. 99-1212-EL-ETP); for Approval of New Tariffs (Case No. 99-1213-EL-ATA); for
Certain Accounting Authority (Case No. 99-1214-EL-AAM), on recovery of transition costs and
calculation of the market value of generation assets. Joint testimony (with Dr. Scott T. Jones), December
22, 1999; supplemental testimony (with Dr. Scott T. Jones), April 4, 2000; deposition, April 7, 2000.

Sithe New England, LL.C

Before the Massachusetts Energy Facilities Siting Board, Docket EFSB 98-10, in support of an application
to construct a 540 MW gas-fired single cycle peaking power plant in Medway, Massachusetts. Prepared
direct testimony, April 1999; oral testimony under cross-examination, July 27, 1999.

Village of Bergen, et al.

Before the Supreme Court of the State of New York, Index No. 081556, Affidavit in Response to
Defendant's Submission of February 25, 1999, in Village of Bergen, et al., Plaintiffs, v. Power Authority
of the State of New York, Defendant, March 3, 1999.
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. Before the Supreme Court of the State of New York, Index No. 081556, Affidavit in Support of Petition to
Correct Rates, in Village of Bergen, et al., Plaintiffs, v. Power Authority of the State of New York,
Defendant, October 17, 1996,

#  Sithe New England, LLC
Before the Massachusetts Energy Facilities Siting Board, Docket EFSB 98-7, in support of an application
to construct a 750 MW gas-fired combined cycle power plant at the Fore River Station in Weymouth,
Massachusetts (Edgar). Prepared direct testimony, February 10, 1999; oral testimony under cross-
examination, July 26, 1999.

#»  Sithe New England, LL.C
Before the Massachusetts Energy Facilities Siting Board, Docket EFSB 98-8, in support of an application
to construct a 1500 MW gas-fired combined cycle power plant at the Mystic Station in Everett,
Massachusetts. Prepared direct testimony, February 10, 1999; oral testimony under cross-examination,
May 25, June 2, 1999.

s U.S. Generating Company
Before the Connecticut Siting Board, Docket No. 189, on an application to construct a new Lake Road
Generating Project, September 1998. Oral testimony under cross-examination .

= Central Hudson Gas & Electric Corporation
Before the Supreme Court of New York, Index No. 255/1998, CHGE v. West Delaware Hydro Associates,
‘ on issues relating to ratemaking treatment of costs relating to power contracts, April 13, 1998.

»  Sithe New England Holdings, LL.C
Before the Massachusetts Department of Telecommunications and Energy and the Massachusetts Energy
Facilities Siting Board, Docket Nos. DTE98-84 and EFSB98-5, on issues pertinent to forecast and supply
planning by electric companies, September 14, 1998.

s Sithe Energies, Inc.
Before the Massachusetts Energy Facilities Siting Board, Docket No. EFSB98-3, on issues related to the
agency’s rulemaking establishing a Technology Performance Standard, June 8, 1998.

Before the Massachusetts Energy Facilities Siting Board, Docket No. EFSB98-1, on issues related to the
agency’s review of project viability as part of its review of power plant applications, March 16, 1998.

s Pennsylvania Power & Light
Rebuttal testimony on codes of conduct governing affiliate relations. Pennsylvania Public Utility
Commission, Docket Nos. A-122050F0003, A-120650F0006, testimony under cross-examination,
February 17, 1998.

Rebuttal testimony on rate unbundling and rate design issues, on consumer protection issues.
Pennsylvania Public Utility Commission, Docket No. R-00973954, testimony under cross-examination,
August 5, 1997.
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. Before the Pennsylvania Public Utility Commission, Docket No. R-00973954, on rate design, April 1,
1997.

» Nextel Communications
Before the Massachusetts Department of Public Utilities, Docket 95-59-B, on telecommunications facility
matters, testimony under cross-examination, January 1997.

=  Arizona Public Service Company
Before the Arizona Corporation Commission, Docket No. U-0000-95-506, on integrated resource planning
and competition, October 1996.

#  U.S. Generating Company
Before the Massachusetts Energy Facilities Siting Board, Docket 96-4, on an application to construct a
new Millennium power generating facility, testimony under cross-examination, October 1996.

s MCI Communications, Inc.
Before the Massachusetts Department of Public Ultilities, in the NYNEX interconnection docket. Opening
up the Local Exchange Market to Competition: Common Themes with Retail Competition in Electricity
and Natural Gas Industries, August 30, 1996.

s Intercontinental Energy Corporation
Before the New Jersey Board of Public Utilities, No. EX94120585Y, on the Energy Master Plan Phase I
Proceeding to Investigate the Future Structure of the Electric Power Industry, July 1996.

. Before the Massachusetts Department of Public Utilities, DPU 96-100, on the Investigation Commencing
a Notice of Inquiry/Rulemaking for Electric Industry Restructuring Proceedings, July 1996.

= Several confidential expert reports, testimonies, and depositions in confidential arbitrations and
mediations.

PUBLICATIONS, REPORTS, ARTICLES

“New England Energy Infrastructure — Adequacy Assessment and Policy Review,” Prepared for The New
England Energy Alliance. White Paper co-authored with Paul J. Hibbard, November, 2005.

"New energy bill doesn’t do enough.” Op Ed, Boston Globe, July 29, 2005.

“The Benefits of New LNG Infrastructure in Massachusetts and New England:
The Northeast Gateway Project,” Prepared for Northeast Gateway Energy Bridge, L.L.C., and
Algonquin Gas Transmission, LLC, White Paper co-authored with Paul. J. Hibbard, June 2005.

“Principles for Market Monitoring and Mitigation in PJM: A Review of Economic Principles, Legal and
Regulatory Structures, and Practices of Other Regions, with Recommendations,” White Paper prepared
for PJM Interconnection, January 3, 2005,

“Keeping the Power Flowing: Ensuring a Strong Transmission System to Support Consumer Needs For
Cost-Effectiveness, Security and Reliability — A Report of the Transmission Infrastructure Forum of the

. Consumer Energy Council of America,” co-authored the report with CECA staff for this CECA
Transmission Infrastructure Forum, January 2005.




Signatory to “Ending the Energy Stalemate: A Bipartisan Strategy to Meet America’s Energy Challenges,
Summary of Recommendations,” Washington, DC: National Commission on Energy Policy, December
2004,

“Comments of Susan F. Tiemey and Paul. J. Hibbard on their own behalf,” before the Federal Energy
Regulatory Commission, in the Matters of Solicitation Processes for Public Utilities (Docket No. PL04-6-000)
and Acquisition and Disposition of Merchant Generation Assets by Public Utilities (Docket No. PL04-9-000),
on the role of independent monitors and independent evaluators in public utility resource solicitations, July 1,
2004.

“Energy and Environmental Policy in the United States: Synergies and Challenges in the Electric Industry”
(with Paul J. Hibbard), prepared for Le Centre Frangais sur les Etats-Unis (The French Center on the United
States), July 2003; presentation in Paris, October, 2003.

“Supplemental Report on the Benefits of New Gas Infrastructure in New England: The Everett Extension
Project” (with Charles Augustine), prepared for Algonquin Gas Transmission Company, February 5, 2003.

“The Political Economy of Long-Term Generation Adequacy: Why an ICAP Mechanism Is Needed as Part of
Standard Market Design” (with Janet Gail Besser and John Farr), The Electricity Journal, August/September
2002.

“Siting Power Plants in the New Electric Industry Structure: Lessons California and Best Practices for Other
States” (with Paul J. Hibbard), The Electricity Journal, June 2002.

“Siting Power Plants: Recent Experience in California and Best Practices in Other States” (with Paul J.
Hibbard), prepared for The Hewlett Foundation and The Energy Foundation, February 2002.

“Economic and Environmental Benefits of the Kings Park Energy Project: System Production Modeling
Report” (with Joseph Cavicchi), prepared for PPL Global, January 25, 2002.

“The Benefits of New Gas Infrastructure in New England: The Maritimes & Northeast Phase IV Pipeline
Project” (with Charles Augustine), prepared for Maritimes & Northeast Pipeline, LLC, January 2002.

“Activating Ontario’s Capacity Market: Design and Implementation Issues” (with Janet Gail Besser and John
Farr), prepared for Sithe Energies, Inc., October 24, 2001.

White paper on “Ensuring Sufficient Capacity Reserves in Today's Energy Markets” (with Janet Gail Besser
and John Farr), prepared for submission as part of comments filed by Sithe Power Marketing LLC, Sithe New
England Holdings, and FPL Energy LLC, in FERC Docket No. EX01-1-000, October 17, 2001,

“The Rationale and Need for Capacity Obligations and a Capacity Market in a Restructured Ontario Electricity
Industry” (with Janet Gail Besser and John Farr), prepared for Sithe Energies, Inc., September 27, 2001,

“Economic and Environmental Benefits of the Wawayanda Energy Center: System Production Modeling
Report” (with Joseph Cavicchi), prepared for Wawayanda Energy Center, LLC, August 24, 2001.

“A Better CO, Rule,” op-ed, The New York Times, May 16, 2001.
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“Air Pollution Reductions Resulting from the Kings Park Energy Project” (with Joseph Cavicchi), prepared for
PPL Global, January 24, 2001.

“Report on “Economic Benefits of Wireless Telecommunications,” prepared on behalf of the New Hampshire
Coalition of Wireless Carriers for the New Hampshire HB 733 Study Committee, November 13, 2000.

Expert Report: “Public Benefits of the Proposed Cross Sound Cable Project Prepared for TransEnergie U.S.
Ltd.,” July 2000.

“The Benefits of New Gas Infrastructure in Massachusetts and New England: The Maritimes & Northeast
Phase III Pipeline and the Algonquin Gas Transmission Company HubLine Projects” (with Wayne Oliver of
Navigant Consulting), prepared for Maritimes & Northeast Pipeline, LLC and Algonquin Gas Transmission
Company, October 2000.

“Production Modeling for the Astoria Project: Report on Results” (with John G. Farr), report for SCS Energy
Corp., June 14, 2000.

“Observations from Across the Border: Implications for Canadian Reliability of Recent Changes in U.S.
Electricity Markets and Policy,” white paper for Natural Resources Canada, 1999.

“Research Support for the Power Industry” (with M. Granger Morgan), Issues in Science and Technology, Fall
1998.

“Maintaining Reliability in a Competitive U.S. Electricity Industry,” Final Report of the Task Force on
Electric System Reliability, U.S. Department of Energy, September 29, 1998.

“Regional Issues in Restructuring the Electric Industry,” The Electricity Industry Briefing Papers, The
National Council on Competition and the Electric Industry, April 1998.

“Fueling the Future: America’s Automotive Alternatives” (with Philip Sharp), The American Assembly,
Columbia University, Arden House, NY, September, 1995.

“Needed: Broad Perspective, Fresh Ideas,” guest editorial, The Electricity Journal, November 1994,

Foreword in J. Raab, Using Consensus Building to Improve Utility Regulation, American Council for an
Energy-Efficient Economy, Washington, DC, 1994

“Massachusetts’ Pre-Approval Approach to Prudence in Massachusetts,” The Electricity Journal, December
1990.

“Using Existing Tools to Pry Open Transmission—A New England Proposal,” The Electricity Journal, April
1990.

“Sustainable Energy Strategy: Clean and Secure Energy for a Competitive Economy” (directed), National
Energy Policy Plan, July 1995.
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“The Domestic Natural Gas and Oil Initiative: First Annual Progress Report” (directed), U.S. Department of
Energy, February 1995.

General Guidelines for Voluntary Reporting of Greenhouse Gases under Section 1605(b) of the Energy Policy
Act of 1992 (directed), U.S. Department of Energy, October 1994,

“Fueling a Competitive Economy: Strategic Plan for the U.S. Department of Energy” (directed), April 1994,

“The Domestic Natural Gas and Oil Initiative: Energy Leadership in the World Economy” (directed), U.S.
Department of Energy, December 1993.

“Siting Needs: Issues and Options,” U.S. Department of Energy, June 1993.

“The Nuclear Waste Controversy,” in D. Nelkin, Controversy: The Politics of Technical Decisions, Sage,
1977; 1984 (second edition).

DATAWARS: Computer Models in the Federal Government (with Kenneth L. Kraemer, Siegfried Dickhoven,
and John Leslie King), Columbia University Press, 1987.

“The Evolution of the Nuclear Debate: The Role of Public Participation,” Annual Review of Energy, 1978.

OTHER PROFESSIONAL ACTIVITIES

Member, National Academy of Sciences Committee on Enhancing the Robustness and Resilience of
Electrical Transmission and Distribution in the United States to Terrorist Attack, 2005-present

Director, Electric Power Research Institute, 2005-present, 1998 to 2003

Chair of the Laboratory Direction’s Division Review Panel for the Environmental Energy Technologies
Division, Lawrence Berkeley National Laboratory, 2005,

Chair, Ocean Management Task Force to the Massachusetts Secretary of Environmental Affairs, 2003-2004.
Member, National Commission on Energy Policy, 2002 to present

Chair, Board of Directors, Electricity Innovations Institute, 2002 to 2004

Member, Board of Directors, Catalytica Energy Systems Inc., 2001 to present

Co-Chair, RTO Futures: Regional Power Working Group, 2001-2002

Member, Advisory Committee, Carnegie Mellon Electricity Industry Center, 2001 to present

Member, Board of Directors, Climate Policy Center, 2001 to present

Member, Florida Energy 2020 Study Commission, Environmental Technical Advisory Committee, 2001
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Chair of the Board of Directors, The Energy Foundation, 2000 to present; Vice-Chair, 1999-2000; Director,
. 1997 to present

Chair, Board of Directors, Clean Air—Cool Planet: A Northeast Alliance, 1999 to present

Member, Policy Advisory Committee, China Sustainable Energy Project~A Joint Project of The Packard
Foundation and The Energy Foundation, 1999 to present

Director, North East States Center for a Clean Air Future (formerly, Northeast States Clean Air Foundation),
1998 to present

Technical Advisor, Mid-Atlantic Area Council/PIM, Dispute Resolution Procedure, 1998 to present
Member, “ISO-New England” (Independent System Operator) Advisory Committee, 1998 to 2003
Director, The Randers Group (subsidiary of Thermo TERRATEK), 1997 - 2000

Director, MHI, Inc. (electric utility aggregator for non-profit organizations in Massachusetts), 1997 - 1999
Director, Thermo ECOTEK Corporation, 1996 - 1999

Member, United States Department of Energy, Electricity Reliability Task Force, 1996-1998

. Member, Harvard Electricity Policy Group, 1993 to present

HONORS AND AWARDS

Distinguished Alumna Award, Scripps College, Claremont, CA, 1998
Award for Individual Leadership in Public Service, The Energy Daily, 1995

Special Recognition Award for Outstanding Contribution to the Industry, Cogeneration and Competitive
Power Institute, Association of Energy Engineers, 1994

Leadership Award, National Association of State Energy Officials, 1994

Commencement Speaker and Honorary Doctorate of Laws, Regis College, Weston, MA, 1992.
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Please state your name, business address and position.

My name is Michael S. Beer. My business address is 220 West Main Street,
Louisville Kentucky 40202. I am Vice President, Federal Regulation & Policy for
LG&E Energy Services Inc. on behalf of Louisville Gas and Electric Company
(“LG&E”) and Kentucky Ultilities Company (“KU”) (collectively “LG&E/KU” or
“the Companies”). A complete statement of my prior work experience is attached to
this testimony as Appendix A.

Have you previously testified before this Commission?

Yes. 1 have previously testified before this Commission in several proceedings,
including rate proceedings and Case No. 2003-00266, this Commission’s
Investigation into the Membership of Louisville Gas and Electric Company and
Kentucky Utilities Company in the Midwest Independent Transmission System
Operator, Inc. (“MISO”).

What is the purpose of your testimony?

I will explain how the Companies’ application filed with the Commission today fits in
the context of (1) the currently open Commission proceeding relating to the
Companies’ ongoing membership in MISO, Case No. 2003-00266, and (2) the
Companies’ currently pending application before the Federal Energy Regulatory
Commission (“FERC”) for approval of the same transaction that is the subject matter
of this Application.

How does the Companies’ application filed today fit in the context of Case No.

2003-00266 and the Companies’ recent FERC application concerning the

Companies’ exit from MISO?
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The Companies’ present application is the fulfillment of a commitment the
Companies made in Case No. 2003-00266, and complements the Companies’ recent
FERC filing. In the Companies’ Brief and Reply Brief, filed in Case No. 2003-00266
on September 6 and September 13, 2005, respectively, the Companies stated that they
would “return to this Commission for approval under KRS 278.218 for the requisite
authority to implement the proposed alternative [to continued MISO membership].”
The Independent Transmission Organization (“ITO”) and Reliability Coordinator
(“RC”) proposal (“ITO/RC”) the Companies present in this application is the
“proposed alternative” of which they earlier wrote, and they now return to the
Commission to seek approval of it.

In Case No. 2003-00266, the Companies’ testimony, cost-benefit analysis, and
other evidence laid the foundation for the Companies’ FERC application, as well as
this application, by showing that the Companies and their customers can obtain
financial benefits while maintaining excellent transmission system reliability by
exiting MISO in favor of operation with a new, North American Electric Reliability
Council (“NERC”)-certified reliability coordinator.

Spurred on by the evidence introduced in Case No. 2003-00266, the
Companies formulated a workable alternative to their continued MISO membership,
an alternative the Companies believed would meet KRS 278.218 requirements and be
acceptable to FERC: the ITO/RC proposal. Having formulated the proposal, the
Companies issued Requests for Proposals (“RFPs”) to numerous entities -- including

MISO -- that might potentially serve either as the Companies’ ITO or RC. Of the

candidates to which the Companies issued their RFPs, only the Southwest Power Pool




1 (“SPP”) responded to the ITO RFP, and the Tennessee Valley Authority’s (“TVA”)

2 was the best response to the RC RFP. With the knowledge that those would be the
3 entities to fill the ITO and RC roles, the Companies filed their application with FERC
4 to withdraw from MISO in favor of the ITO/RC proposal. The Companies have
5 included a complete electronic copy of that application as an exhibit to their present
6 Application to this Commission (Application Exhibit 2).
7 In support of their FERC application, the Companies included the testimony
8 of Dr. Mathew J. Morey, an expert familiar to this Commission from Case No. 2003-
9 00266, and Mr. Stuart L. Goza from TVA. Dr. Morey submitted testimony in that
10 proceeding that the ITO/RC proposal would result in net cost savings for the
11 Companies, even after taking into account payment of the MISO exit fee; Dr. Morey
12 submits testimony to the same effect to this Commission today. Likewise, Mr. Goza
. 13 submitted testimony to FERC on the Companies’ behalf, laying out why TVA, as a
14 NERC-certified reliability coordinator that already provides such services to the East
15 Kentucky Power Cooperative, Inc. (“EKPC”) and the Big Rivers Electric Corporation
16 (“BREC”), is an excellent fit for Kentucky as the Companies’ RC, and why the
17 Companies can continue to expect excellent transmission system reliability by using
18 TVA’s RC services; he too submits similar testimony to this Commission today.
19 The ITO/RC proposal contained in the Companies’ present application,
20 therefore, is the product of extensive research and contemplation, and is the
21 Companies’ best alternative to MISO. The Companies present it to the Commission
22 for approval at this time so that this Commission and FERC may proceed
. 23 expeditiously and in tandem to approve the Companies’ proposal with whatever
3

—



. 1 modifications are agreeable to both authorities, so that the Companies may begin to
2 realize the financial benefits of exiting MISO by April 2006.
3 Q. What is the status of the proceeding at FERC concerning the Companies’
4 application to withdraw from MISO?

5 A On October 7, 2005, the Companies filed with FERC their application to withdraw

6 from MISO and utilize TVA as the Companies’ RC and SPP as their ITO.! On
7 October 14, 2005, FERC issued notice of the Companies’ application,2 setting a
8 comment due date of November 15, 2005 by Errata notice.’

9 As of November 15, 2005, a number of persons interested in this proceeding
10 have filed motions to intervene, protest and comment. Most of the interveners’
11 comments have concerned (1) the adequacy of the exit fee and (2) transmission-
12 related issues such as rate pancaking. With respect to (1), as the Companies note

. 13 below, the party with which the Companies must negotiate the exit fee -- MISO -- has
14 not contested the Companies’ calculation thereof.  The FERC interveners’
15 transmission access and rate concerns are not relevant to this proceeding, though the
16 Companies will address them before FERC. LG&E Energy, LLC, on behalf of its
17 subsidiaries LG&E and KU, gave FERC notice on November 7, 2005 that it plans to
18 file a motion after the close of the comment period for leave to file one answer to all
19 comments and protests. The Companies presently anticipate making that filing on or
20 by November 30, 2005.

V' LG&E Energy LLC, Louisville Gas & Electric Company et al, Docket Nos. EC06-4-000 & EC06-20-000,
Application (October 7, 2005).
> LG&E Energy LLC, Louisville Gas & Electric Company et al, Docket Nos. EC06-4-000 & EC06-20-000,
Notice of Filing (October 14, 2005).

. 3 LG&E Energy LLC, Louisville Gas & Electric Company et al, Docket Nos. EC06-4-000 & EC06-20-000,
Errata (October 17, 2005).
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Has MISO petitioned for intervention in the FERC proceeding?

Yes. MISO filed its petition for intervention and comments on the Companies’
application on November 15, 2005. In its extensive comments, MISO reiterates the
same arguments it raised before this Commission in Case No. 2003-00266, such as its
assertion that MISO membership provides net benefits as compared to non-MISO
membership, all of which the Companies rebutted in Case No. 2003-00266 before this
Commission. MISO further asserts that the Companies should have to pay MISO
costs in addition to the exit fee, such as a fee for the costs MISO and the
Pennsylvania-Jersey-Maryland RTO (“PJM”) incur to administer the Joint Reliability
Coordination Agreement between MISO, PJM, and TVA. Of course, MISO’s claims
are specious: the Companies are under no contractual obligation to pay any such
costs, nor has MISO made any filing before FERC or this Commission to compel the
Companies to pay such costs.

What is the status of the Companies’ negotiations with MISO concerning the exit
fee that the Companies must pay if they exit MISO?

As the letter attached hereto as MSB Exhibit 1 shows, the Companies and MISO have
agreed upon the formula by which the exit fee will be calculated once the date for the
Companies’ exit becomes certain. The Companies estimate that the exit fee will not
exceed approximately $41 million, assuming an exit date of April 1, 2006. To the
Companies’ knowledge, MISO has not disputed this calculation of the exit fee before
FERC or elsewhere.

Does this conclude your testimony?

Yes, it does.



APPENDIX A

Michael S. Beer

Vice President — Federal Regulation and Policy
LG&E Energy LLC

220 West Main Street

Louisville, Kentucky 40202

(502) 627-3547

Education

Illinois Wesleyan University, B.A. in Business Administration -- 1980
The John Marshall Law School, Juris Doctor (with Distinction) -- 1987

Previous Positions

Louisville Gas and Electric Company, Louisville, KY.:
2000-2001 — Senior Counsel Specialist-Regulatory
1998 — 2000 — Senior Corporate Attorney

Tllinois Power Company, Decatur, Illinois
1997 — 1998 — Director of Federal Regulatory Affairs
1995 — 1997 — Senior Attorney
1992 — 1995 — Attorney

Soyland Power Cooperative Inc., Decatur, Illinois
1998 — 1991 — Attomey
1982 —- 1984 — Contract Buyer

Millikin University, Decatur, [llinois
January 1996 — December 1998 — Adjunct Associate Professor of Business Law
August 1988 — December 1995 — Adjunct Assistant Professor of Business Law

Samuels, Miller, Schroeder, Jackson & Sly, Decatur, Illinois
1987 — 1988 — Associate

Beerman, Swerdlove, Woloshin, Barezky & Berkson, Chicago, Illinois
1985 — 1987 — Law Clerk
Professional/Trade Memberships

American Bar Association

Energy Bar Association

Illinois State Bar Association
Civic Activities

Volunteers of America (Kentucky & Tennessee Chapter), Director



VERIFICATION

COMMONWEALTH OF KENTUCKY )
) SS:
COUNTY OF JEFFERSON )

The undersigned, Michael S. Beer, being duly sworn, deposes and says that he is the
Vice President of Federal Regulation & Policy for LG&E Energy Services Inc., that he has
personal knowledge of the matters set forth in the foregoing testimony, and the answers

contained therein are true and correct to the best of his information, knowledge and belief.

/

>
.

MICHAEL S/BEER_

Subscribed and sworn to before me, a Notary Public in and before said County and State,

this 18th day of November, 2005. y @
\
| Y > by a (SEAL)

Notary th

My Commission Expires:

by 15, 2000
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. COMMONWEALTH OF KENTUCKY )
) SS:
COUNTY OF JEFFERSON )

The undersigned, Michael S. Beer, being duly sworn, deposes and says that he is the
Vice President of Federal Regulation & Policy for LG&E Energy Services Inc., that he has
personal knowledge of the matters set forth in the foregoing testimony, and the answers

contained therein are true and correct to the best of his information, knowledge and belief.
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BOR-B2T-4080 FAX
Calt Phore S02.730-8224
mitke, bren@lgvencrgy.oorn

October 6, 2005

Mz, Stephen G. Kozey

Vice President and General Counse]

Midwest Independent Transmission System Operator
701 City Center Drive

Carmel, IN 46032-7574

Re: Status of Withdrawal Discussions
Dear Steve:

Pursuant to our telephone call on October 5, 2005, I wanted to summarize what I believe 1o be
our mutual understanding with respect 10 the issues described below as they pertain to LG&E's
and KU’s proposed withdrawal from the Midwest ISO. As we discussed, we have been

. concentrating primarily on the determination of s metbodology for calculating the exit fee, and
for identifying the process through which a transition plan will be developed as the Companjes’
Reliability Coordinator and its Independent Transmission Operator prepare to assume their
responsibilities upon the effective date of the withdrawal from the Midwest ISO. While there
are other issues to be discussed and resoived prior to that withdrawal, resolution of these issues
seem to be most critical prior to the Companies’ filing.

Towards that end, we very much appreciate the efforts that you have put forth thus farin
preparing your estimate of the exit fee and in providing documentation in support thereof. Based
on our conversations this morning, we believe the following to have been discussed and agreed
10 in principle;

1. Deferred Revenue Balance. The Midwest ISO has reflected as a liability on its
balance shect deferred revenue consisting of a portion of the exit fee that Exelon
paid to the Midwest ISO upon its withdrawal, LG&E’s and KU’s understanding
is that this is booked as a liability to reflect the Schedule 10 credit available to
Exelon for sales made into the Midwest ISO. With respect to the Companies® exit
fee, the Midwest ISO has agreed that in licu of paying their proportionate share of
this entire obligation upon withdrawal, LG&E and KU may pay their
proportionate share of the actual Schedule 10 credit eamed during each calendar
year with payment awed to the Midwest JSO in February of the subsequent year,
The obligation to pay a proportionate share of this liability will cease upon
expiration of the Schedule 10 credit being available to Exelon,
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2. Long-term Operating Leases. The Midwest ISO will review the extent to which
there may be termination provisions in the operating Jeases that are included in
this amount. To the extent that such provisions exist, the Midwest I1SO has agreed
that LG&E and KU shall only be required to pay their proportionate share of any
such fees associated with early termination, the same as if the leases were
terminated on the withdrawal date,

3. Post-withdrawal Credit. The Midwest ISO agreed that LG&E and KU should be
eligible to receive a post-withdrawal credit for the fixed cost component of the
Schedule 10, 16, and 17 rates that it would pay for sales made into the Midwest
ISO market, o be capped at the amount the amount of the exit fee, all in
accordance with the methodology set forth in Schedule 10-A. ‘The actual method
of calculating and implementing this credit mechanism is subject 1o further
discussion. The duration of the credit js limited to ten (10) years in Jength.

4, Due Riligence. In agreeing to pay the exit fee, subject to the adjustments
referenced above, the Midwest I8O has agreed that LG&E and XU shall have the
right to engage in lirsited due diligence for the sole purpose of confirming the

. data provided in support of the Midwest ISO’s calculation.

Again, we are very appreciative of the work that has gone into these discussions thus far, If
acceptable to the Midwest ISO, LG&E and KU propose to represent the following in their
application to FERC:

LG&T, KU and the Midwest ISO have engaged in substantial discussions over issues raised in
this application. The Midwest ISO has agreed that the LG&E and KU have the contractual right
to withdraw from the Midwest ISO, LG&E, KU, and the Midwest ISQ have negotiated the
calculation of an exit fee and a transition plan and have reached substantial agreement on the
methodology for caleulating the exit fee, and are each satisfied with respect to the progress made
to date in putting in place an appropriate transition plan. Neither the Midwest ISO, LG&E, nor
KU intend to raise either the exit fee calculation or the transition plan as a point of contention in
these proceedings. These parties anticipate furtber discussion on these, and a wide array of other
issues arising as a result of this application, and expect 1o enter into a definitive withdrawal
agreement within the next 45 days, That agreement will be appended to this application and
made & part of the record of these proceedings.
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Please review the foregoing for accuracy and communicate to me any comments or issues that
you may have. Ian particularly interested in the language that I would propose to include in the
application. Cornments as soon as possible would be greatly appreciated.

If you have any questions, please call me. Thank you.

Sincerely,

’ﬁf@fﬁ@

Michael S, Beer
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Q: Please state your name, business address, and current position.

A My name is Stuart L. Goza. My business address is 1101 Market Street, PCC 2A,
Chattanooga, Tennessee 37402-2801. I am employed by the Tennessee Valley Authority
(TVA) in the position of Specialist, Reliability Coordinator.

Q: What is your educational and work experience background?

A: I am a registered Professional Engineer in the State of Tennessee. [ received a
Bachelor of Science degree in Engineering (Electrical Power option) from the University
of Tennessee at Chattanooga in 1982. I also received a Master degree in Business
Administration from the University of Tennessee at Chattanooga in 2000. I have over
twenty-two years of work experience in the electric utility industry. I worked for
fourteen years at Tampa Electric Company in Tampa, Florida, in various engineering and
management positions in the areas of transmission planning, control area operations,
generation planning, and power marketing. I began employment with TVA in 1997. At
TVA T have worked in power marketing, control area operations, and reliability
coordination. I currently have supervisory responsibility over two 7 x 24 real time
operating desks.

Q: What is the purpose of your testimony?

A: The purpose of my testimony is to provide background regarding TVA, how TVA
acts as a reliability coordinator for other electric systems (including other systems in
Kentucky), and how TV A proposes to provide such services to Louisville Gas and
Electric Company (LG&E) and Kentucky Utilities Company (KU)(collectively, the
Companies).

Q: Please summarize your testimony.

A. As discussed herein, TV A has the requisite experience to provide services to the
Companies. Indeed, TV A provides similar services for entities in Kentucky today.
Furthermore, based on the location of the Companies’ loads, and certain operating
conditions described herein, TV A is the logical entity to act as reliability coordinator for
the Companies. The Companies’ loads are dispersed within TVA’s Kentucky reliability
area already, and operations and planning will be facilitated if TVA acts as reliability
coordinator for them.

Q: Please provide a brief description of TVA generally.

A: TVA is a corporate agency and instrumentality of the United States government
created in 1933 by an act of Congress and charged with providing navigation, flood
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control, and agricultural and industrial development, while providing electric power to
the Tennessee Valley region.

TVA is the largest public power company in the United States and operates one of the
largest electric power systems in North America. TVA is completely self-financing, and
meets the needs of its power and non-power operations through internally generated cash
flows. TVA raises capital for its power program primarily through public market
financings. Other “quick facts” regarding TV A are as follows.

Nation’s largest public power system

$7.5 billion total revenues

155 billion kWh total 2004 system generation

166 billion kWh total 2004 power sales

33,189 MW power system capacity (net winter dependable)
158 power distributors, 62 directly-served industries and government agencies
99.999 percent transmission system reliability

17,000 miles of transmission lines

80,000 square-mile service area, covering parts of seven states
Steward of the nation’s fifth-largest river system

800 miles of commercially navigable waterways

49 dams for integrated river management

$338 million in tax-equivalent payments to states and counties

The TVA transmission system is one of the largest and most reliable in North America,
having maintained 99.999 percent reliability over the past five years in delivering
electricity to customers. TVA’s system is comprised of almost 17,000 miles of
transmission line, about 117,000 transmission line structures, and 1,032 individual
interchange and interconnection points, occupying over 258,000 right-of-way acres.

During the 2005 summer, TVA surpassed its all-time peak demand of 29,966 MW with
demand of 31,703 MW on July 25 and demand of 31,935 MW the following day. These
demands were met with no customer interruptions while also handling power from other
areas moving across the TVA system. TVA demand exceeded 29,000 MW for eight
consecutive days beginning July 20, 2005 with no customer interruptions.

TVA, as a NERC Reliability Coordinator, is responsible for monitoring and ensuring the
reliable operation of the bulk transmission system in a 10-state region that includes
Tennessee, and portions of Alabama, Georgia, Illinois, lowa, Kentucky, Mississippi,
Missouri, North Carolina, and Virginia.

Q: Does TV A currently provide reliability coordination service?

A: Yes. TVA is one of the original “security coordinators” and began when NERC
first established this function. NERC later changed the name of security coordinator to
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reliability coordinator. TV A Reliability Coordinator (TVA RC) is one of five Reliability
Coordinators in the Southeastern Electric Reliability Council (SERC). The TVA
Reliability Coordinator office is located in Chattanooga, Tennessee. The reliability
coordination function is performed 7 x 24, 365 days a year, at a facility referred to as the
Regional Operations Center.

TVA has entered into Reliability Coordination Agreements with Associated Electric
Membership Cooperative (AECI), Big Rivers Electric Corp. (BREC), East Kentucky
Power Cooperative (EKPC), and Electric Energy, Inc. (EEI) (collectively “Members’)
and 1s the NERC-authorized Reliability Coordinator for each. The Members operate as
Balancing Authorities (BA) and/or Transmission Operators (TO) with operations in the
East Central Area Reliability (ECAR), Mid-America Interconnected Network, Inc.
(MAIN), and SERC regions.

Each respective NERC region recognizes TVA as the Reliability Coordinator for the
applicable Member, and TVA RC complies with each applicable Region’s policies and
standards. In addition to its own service territory, TVA currently provides reliability
services to these four other Members under separate reliability services agreements.

The TVA RC comprises an area of 192,000 square miles with a population of nearly 10
million people.

Q. Are the existing Members of the TVA RC Area satisfied with TVA’s
performance as their Reliability Coordinator?

A. Yes, they are. BREC and EKPC have both indicated their intentions to execute
new agreements with TV A to provide for additional services in conjunction with
reliability coordination services.

Q. What are the practicalities of changing Reliability Coordinators?

A. TVA, the Midwest Independent Transmission System Operator, Inc. (MISO), and
the Companies would agree upon a transition plan to ensure that there would be no
interruption in reliability coordination services to the Companies. In August 2004, the
TV A RC worked successfully with the MAIN Reliability Coordinator to transition EEI
into the TVA RC Area so that there were not any adverse impacts to reliability. In 2001,
BREC and EKPC changed Reliability Coordinators from the ECAR Reliability
Coordinator to TVA and AECI changed from the Entergy Reliability Coordinator to
TVA.

Q: Please describe how TVA is organized internally with respect to reliability
coordination and transmission and generation scheduling and dispatch, ie.,
regarding the split and separation of functions.
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A: TV A operates two geographically separated control centers, one for the
Reliability Coordination functions and one for the Balancing Authority and Transmission
Operator functions. The Regional Operations Center (ROC) is the main facility for the
RC and TVA Transmission Provider and Interchange Authority functions. The System
Operations Center (SOC) is the main facility for the TV A Balancing Authority (including
generation dispatch) and Transmission Operations functions. To ensure continuity of
both functions, the SOC backs-up the ROC and the ROC backs-up the SOC.

Both facilities are in a hot standby mode at all times. Each site utilizes the same type
systems and has back-up power supplies, and fully redundant communications
independent of each other. The transfer to the back-up center would be transparent to the
outside world as a phone script rolls the Reliability Coordinator’s numbers from the ROC
to the SOC. Once the RC is in place at the SOC, a notice would be posted on the NERC
Reliability Coordinator Information System (RCIS) informing everyone that TVA RC
had relocated to the back-up facility.

NERC has established an Interregional Security Network (ISN) to facilitate the exchange
of information needed by transmisston system operators for transmission reliability
purposes. The TVA RC will assist the Companies in establishing the necessary
telecommunications and other facilities required for the transfer of data in accordance
with applicable NERC and Regional Reliability Organization policies and procedures.
The TVA RC will coordinate all required data and information to and from the ISN.

The structure and administration of the TVA RC includes a Reliability Coordination
Advisory Committee (RCAC), which is composed of representatives from each entity
that has executed a reliability coordination agreement designating TV A as its Reliability
Coordinator. The Companies would have representation on this committee. The RCAC
assists the Reliability Coordinator in the development of new reliability coordination
policies and operating procedures and the modification of existing reliability coordination
policies and operating procedures. In connection with these activities, RCAC members
have access to the necessary data and documents maintained by the Reliability
Coordinator.

In addition, TV A has established adjacent reliability coordination agreements with
neighboring Reliability Areas, RTOs, and ISOs. These agreements provide for the
exchange of transmission-related data and establish various arrangements and protocols
for transmission planning and congestion management to enhance the reliability of their
interconnected transmission systems and to facilitate efficient market operations. The
Companies would have the option to participate as part of the TVA Reliability Area
(TVA RA) in these agreements, procedures, and protocols.

Q. Please brief describe the JRCA between TVA, MISO, and PJM regarding
improvements in reliability for Kentucky. What is the status of implementation?

A. As part of TVA RC’s efforts to strengthen reliability on the electric
grid, TVA executed in April 2005 a Joint Reliability Coordination Agreement (JRCA)
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with MISO and PJM Interconnection, LLC (PJM). The JRCA provides for coordination
of operating, planning, and congestion management protocols among the participants to
ensure the reliable operation of their interconnected transmission systems.

The key components of the JRCA include:
1) The exchange of real-time and forward looking system operating and planning
data to enable the parties to accurately model the systems and plan for and
respond to power flows between the systems. This section of the JRCA

incorporates a Data Exchange Agreement previously executed among the parties
in May 2004.

2) Coordinated Congestion Management through the exchange of data on key
transmission facilities (flowgates) which are impacted by the parties and proactive
agreement on the respective parties’ use of the available capacity on these
flowgates. This will give the parties a common basis for responding to
transmission service requests and for reducing flows in the event of emergencies.
The actual response to system emergencies will still be according to NERC
Standards. The congestion management plan is designed to:

a) recognize the impact of parallel flows associated with the bulk transmission
system,

b) coordinate the impact of one party’s operations and transmission sales on
another party’s system,;

¢) proactively reduce the number of TLR Ss called on various flowgates by more
granular management of congested flowgates; and

d) establish curtailment priority for market flows.

3) Coordinated System Planning through the exchange of system models,
interconnection requests, transmission service requests, and transmission system
plans, and periodic joint planning sessions to study the infrastructure needs of the
interconnected systems. Nothing in the JRCA obligates the parties to undertake
system improvements, and the agreement expressly recognizes that should such
upgrades be undertaken jointly, they would be under separate agreements. The
process does, however, facilitate the identification of facility needs to enhance
reliability of the integrated systems.

The data exchange component of the JRCA was implemented for the TV A system in
August 2005. The congestion management portion was implemented in October 2005.
The TVA RA (including BREC and EKPC) will be implemented in December 2005. The
coordinated planning effort is evolving, and does not yet have a specific implementation
date. TVA is actively involved with the MISO-PJM planning efforts.

In addition, the JRCA provides the framework for regional partnerships through which
neighboring entities can coordinate operations to enhance reliability for the combined

arcas.
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Prior to the JRCA, TVA was a recognized Reliability Coordinator by NERC and had the
necessary tools, abilities, and functionalities to perform that function. The JRCA
enhances that strong foundation for reliability. TV A always has been and continues to be
committed to a high standard of reliability.

Q: How does TVA comply with standards of conduct?

A: Because TV A is not a public utility under Section 201(e) of the Federal Power
Act, it is not subject to the requirements of Order Nos. 888, 889, 2004, and other related
FERC orders. TVA has elected, however, to comply voluntarily with these FERC orders
and the associated regulations, to the extent they are consistent with TVA’s
responsibilities under the TVA Act and other applicable laws. Accordingly, TVA has
functionally separated its Marketing/Energy Affiliate from its Transmission Function and
is conducting its operations in accordance with the attached Standards of Conduct.

The Standards of Conduct are intended to ensure that TVA does not use its unique access
to non-public information about its own transmission system to unfairly favor its own
Marketing/Energy Affiliate over others. The Standards of Conduct, along with the
availability of TVA’s Open Access Same-time Information System (OASIS), give
potential customers access to information that will facilitate their obtaining transmission
service on a non-discriminatory basis.

TVA Transmission Function Employees are located in offices in Chattanooga and in
various other locations across the Tennessee Valley. Marketing/Energy Affiliate
employees are located in separate offices in Chattanooga. The SOC and the ROC are
staffed by Transmission Function Employees, and admittance to these facilities is
controlled through card-key access. Marketing/Energy Affiliate employees are not
permitted access to the SOC or the ROC in any way that differs from the access available
to other TVA Transmission Customers.

The Power Trading Floor, the center for TVA’s Marketing functions, is also accessible
only with a card key. Of Transmission Function Employees, only load coordination
specialists and their management are permitted access to the Power Trading Floor. This
access is necessary to coordinate the power supply to meet native load needs and to
ensure system reliability.

Q: What is TVA's record regarding provision of reliability coordination services
in and outside of the Tennessee Valley?

A: TVA carries out its duties as Reliability Coordinator in a manner consistent with
NERC Standards, industry practices, and applicable business processes. The TVA RC
has been audited by NERC and SERC. In its role as Reliability Coordinator, TVA has
maintained regional reliability and consistently met all SERC and NERC compliance
measures.

The NERC Final Audit Report (dated February 11, 2003) contains the following;:
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“Congratulations to TVA on the excellent results of their Reliability Coordinator audit.”

‘. ..the Audit Team assesses that TVA meets the intent of the Policies and attachments
that are related to the Reliability Coordinator functions.”

“The Reliability Coordinators and Control Area Operators have a good working
relationship and the Reliability Coordinators have the authority through the agreements
with the Control Areas, to direct operation if the reliability of the power grid is in
jeopardy.”

“TVA’s backup control center plans and facilities are excellent.”

Q: In acting as Reliability Coordinator, do you believe TVA will enhance reliability
for the Companies’ systems?

A: Yes. The Companies’ systems are heavily interconnected with the TVA RA
inter-ties with BREC, EKPC, and TVA. Incorporating the Companies into the reliability
region would be a logical extension of the TVA RC, given the interconnected nature of
the Companies’ systems with the systems of the Members. Coordinated studies with
ECAR, MAIN, and the other SERC sub-regions indicate that adequate transmission
transfer capability is available on all interfaces to support reliable operations.

Q: Are there any particular operating circumstances which may be improved by
TVA acting as Reliability Coordinator for the Companies?

A: Yes. Inreal-time, TVA as the RC for the Companies will allow direct
coordination of operational issues among the operating systems, as well as improved
coordination and integration of planned maintenance activities for the BREC, EKPC,
LG&E, and TVA systems.

Q. Heavy north-to-south transfers can burden the Companies’ systems. Please
describe TVA RC’s ability to monitor and address this issue.

A. The existing TV A Reliability Area is subject to constraints due to transfer patterns
on the Eastern Interconnection. Certain transfer patterns, such as heavy north-to-south
flows, can burden the electrical systems in Kentucky and Tennessee. Because of the
interconnections with BREC, EKPC, and TV A systems, the TVA RC has the tools and
information necessary to monitor bulk power transfers and related flows on the
Companies’ systems. As necessary, TVA RC will utilize the NERC Transmission
Loading Relief procedures and operating guides to control flows. TVA RC has
experience in addressing these issues.
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Q: How does TVA engage in planning today, and how does providing the service
for the Companies dovetail with what TVA is doing now?

A: TVA currently models the Companies’ systems and facilities in its reliability
models in order to ensure reliability for the TVA RA. Incorporating the Companies into
the reliability region would be a logical extension of the TVA RA, given the
interconnected nature of the Companies’ systems with the systems of the Members.
Providing this service to the Companies will enhance reliability coordination for the TVA
RC area by facilitating more frequent communications between EKPC, BREC, TVA, and
the Companies, as well as improved coordination of outages.

As Planning Authority (TVA PA), TVA will ensure a long-term (one year and beyond)
plan is available for adequate resources and transmission within the TVA RA. TVA will
integrate and assess the plans from the Companies’ transmission planners and resource
planners to ensure those plans meet the reliability standards, and develop recommended
solutions to plans that do not meet those standards. As Planning Authority, TVA will
coordinate transmission system planning efforts with adjoining reliability areas and in
accordance with neighboring Planning Authorities.

In particular, TVA PA will be responsible for:

e Developing transmission and resource (demand and capacity) system models
to evaluate transmission system performance and resource adequacy;

e Developing and applying methodologies and tools for the analysis and
simulation of the transmission systems in the assessment and development of
transmission expansion plans;

e The analysis of resource adequacy plans;

¢ Collecting information required for planning purposes;

e Evaluating, from a reliability standpoint, plans for customer requests for
transmission service;

e Reviewing TTC values (one year and beyond) as appropriate; and

e Coordinating the integration of Planning Authority Area plans with
neighboring Planning Authorities to provide a broad multi-regional
transmission plan.

In performing these functions, TVA will:

e Maintain accurate computer models of the current and future Planning
Authority Area and external interconnected power system for internal bulk
system planning;

e Evaluate the Planning Authority bulk transmission system's ability to deliver
its member’s generation resources to native load and maintain a prioritized list
of transmission capacity problems;
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o Perform breaker duty studies of the bulk system to ensure that all bulk system
breakers are operated within their interrupting capability;

o Provide data, as required, for NERC and Regional Compliance Programs and
manage the steady state planning criteria and planning standards;

e Study alternative plans for identified bulk system problems for technical and
economic merit and recommend the best solutions;

¢ Maintain a chronological plan for the ten year planning horizon of the
additional bulk system facilities required to deliver generation resources to the
native load;

e Develop generation operational guides to maintain steady state transmission
reliability;

o Perform system-wide and regional dynamic and transient stability studies,
reactive analyses, exciter and Power System Stabilizer (PSS) setting studies;

e Support TOs with dynamic and transient stability studies, operational study
checking, and assistance with operating guides;

e Perform non-PSS/E special studies including transformer specification,
induced voltage, electromagnetic transients (EMT), unbalanced loadflow,
flicker, Mathcad/Matlab, voltage collapse, undervoltage load shedding
(UVLS), and optimal power flow (OPF) analyses;

e Compile and integrate system data with TVA system data, convert (if
necessary) to compatible format, and transmit data to partners subject to
Regional Coordination Agreements; and

e Ensure that TV A maintains confidentiality of all confidential system
information provided to it.

Q: Please describe TVA’s use of Advanced Network Analysis (software
applications) in its reliability operations.

A: TVA operates two completely separate Advanced Network Analysis (ANA)
systems that perform state estimation and contingency analysis. Both systems are
independently operated and have dual-redundant computer systems located in and
immediately available at separate TV A control centers. Models used in both systems are
built weekly using equivalent external area models derived from VAST operating cases
maintained intra-monthly for configuration and facility changes within the region.

The ANA used by TVA Transmission Operations is a Siemens product, version TG8000,
Rev 7.3. It covers the region served over the TVA transmission system and includes
parts of the neighboring utility systems adjacent to TV A that are directly impacted by or
have significant influence on flows inside the TV A transmission system. Portions of the
Companies’ system are included in this analysis. The model used in the TO ANA
currently has 1400 substations with 2200 buses. It solves in real-time and runs 500
contingencies every 15 minutes. Only minor expansions of this model are planned over
the next two years.
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The ANA used by the TVA RC is an AREVA product, e-terraplatform 2.2 with e-
terrahabitat 5.4.0. The model used in this system covers a much broader area and
currently includes all of TVA, AECI, BREC, EKPC, EEI, most of the Companies’
facilities, and parts of other utility systems adjacent to these areas that impact
transmission system operations for these utilities. The model size currently has 3600
substations with 5100 buses. It solves in real-time and runs 840 contingencies every 5
minutes. Changes are planned to include real-time phasor measurements in this model,
expand the observable areas further into the neighboring systems for better wide-area
coverage, and activate routine use of the real-time transient and voltage stability analysis
available in this system.

Q: Overall, do you believe that TVA is a “good fit” to act as the Companies’
Reliability Coordinator?

A: Yes, I do. As noted above, TV A has the requisite experience and provides similar
services for entities in Kentucky today. Furthermore, based on the location of the
Companies’ loads and certain operating conditions, it makes logical sense for TVA to act
as reliability coordinator for the Companies. The Companies’ loads are dispersed within
TVA’s Kentucky reliability area already, and operations and planning will be facilitated
with TVA as the Companies’ Reliability Coordinator.

Q: Does this conclude your testimony?

A. Yes, it does.
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TENNESSEE VALLEY AUTHORITY STANDARDS OF CONDUCT
for Transmission Providers
August 2005 Edition

1. Regulatory sources.

These Standards of Conduct are adapted from FERC Order No. 2004, Standards of Conduct for
Transmission Providers, issued November 25, 2003; FERC Order No. 2004-A, issued April 16,
2004; FERC Order No. 2004-B, issued August 2, 2004; FERC Order No. 2004-C, issued
December 21, 2004, and FERC Order No. 2004-D, issued March 23, 2005.

2. General principles.

(a) TVA’s employees engaged in the Transmission Function must function independently from the
employees of TVA’'s Marketing/Energy Affiliate.

(b) TVA shall treat all Transmission Customers, affiliated and non-affiliated, on a non-
discriminatory basis, and, to the extent consistent with the TVA Act and other applicable law, shall
not operate its transmission system to preferentially benefit its Marketing/Energy Affiliate.

3. Definitions.
(a) Transmission Provider means:

(1) Any public utility that owns, operates, or controls facilities used for the transmission of
electric energy in interstate commerce; or

(2) Any interstate natural gas pipeline that transports gas for others pursuant to subpart A
of 18 C.F.R. Part 157 or subparts B or G of 18 C.F.R. Part 284.

(3) A Transmission Provider does not include a natural gas storage provider authorized to
charge market-based rates that is not interconnected with the jurisdictional facilities of
any affiliated interstate natural gas pipeline, has no exclusive franchise area, no captive
rate payers, and no market power.

{b) Affiliate means a person which controls, is controlied by, or is under common control with,
another person. An Affiliate includes a division that operates as a functional unit.

{c) Control (including the terms "controlling,”" "controlled by," and "under common control with") as
used in 18 C.F.R. § 250.16 and in these Standards of Conduct, includes, but is not limited to, the
possession, directly or indirectly and whether acting alone or in conjunction with others, of the
authority to direct or cause the direction of the management or policies of a company. A voting
interest of 10 percent or more creates a rebuttable presumption of controt.

(d) Energy Affiliate means TVA’s Bulk Power Trading unit. This functional unit meets the definition
of an Energy Affiliate, which means an Affiliate of TVA that:

(1) Engages in or is involved in transmission transactions in U.S. energy or transmission
markets;

(i} The term “engages in” transmission transactions means the Affiliate holds (or
is requesting) transmission capacity on a Transmission Provider as a customer
or buys or sells transmission capacity in the secondary capacity market.

(i) The term “involved in” transmission transactions means acting as agent, asset
manager, broker, or in some ather fashion managing, controlling, or aggregating
capacity on behalf of Transmission Customers.




(iii) Other transmission-related interactions between a Transmission Provider and
its interconnected Affiliate, such as exchanging operational data relating to
interconnection points, and communications relating to maintenance of
interconnected facilities, are not included in the definition of the terms “engaged
in” or “involved in.”

or

(2) Manages or controls transmission capacity of a Transmission Provider in U.S. energy
or transmission markets; or

(3) Buys, sells, trades, or administers natural gas or electric energy in U.S. energy or
transmission markets; or

(4) Engages in financial transactions relating to the sale or transmission of natural gas or
electric energy in U.S. energy or transmission markets.

(5) An Energy Affiliate does not include an affiliate that purchases natural gas or energy
solely for its own consumption. “Solely for its own consumption” does not include the
purchase of natural gas or energy for the subsequent generation of electricity.

(e) Marketing means a sale for resale of natural gas in interstate commerce or the sale for resale
of electric energy in interstate commerce to third parties outside the TVA area, including the
purchase for such resale of electric energy from third parties. TVA’s sales to TVA distributors and
directly-served customers are not Marketing for purposes of these Standards of Conduct.

(f) Transmission means electric transmission service (network or point-to-point), reliability service,
ancillary transmission services, or the interconnection with transmission facilities.

(g9) Transmission Customer means any Eligible Customer under TVA's Transmission Service
Guidelines or designated agent that can or does execute a transmission service agreement or
can or does receive transmission service, including all persons who have pending requests for
transmission service or for information regarding transmission.

(h) Open Access Same-time Information System or OASIS refers to the Internet location where a
transmitting utility posts the information, by electronic means, required of public utilities by
18 C.F.R. Part 37.

(i) Employee means an employee, contractor, consultant, or agent.

{i) Transmission Function means transmission system operations or reliability functions, including,
but not limited to, day-to-day duties and responsibilities for planning, directing, organizing, or
executing transmission-related operations.

(1) There may be Transmission Function Employees who do not engage in “day-to-day”
Transmission Function activities. When considering the responsibilities of a particular
officer, consider whether he or she participated in directing, organizing, or executing
transmission or wholesale merchant functions, including whether he or she had direct
access to transmission or reliability information on the energy management system or
other databases and whether he or she approved contracts or transactions.

(k) Marketing Affiliate means an Affiliate as that term is defined in § 3(b) or a unit that engages in
Marketing activities as that term is defined at § 3(e), specifically TVA's Buik Power Trading unit.




' 4. Independent functioning.
(a) Separation of functions.

(1) Except in emergency circumstances affecting system reliability, TVA’s Transmission
Function Employees must function independently of TVA’s Marketing/Energy Affiliate
employees.

(2) Notwithstanding any other provisions in this section, in emergency circumstances
affecting system reliability, TVA may take whatever steps are necessary to keep the
system in operation. TVA must report on the OASIS each emergency that resulted in any
deviation from the Standards of Conduct, within 24 hours of such deviation.

(3) TVA is prohibited from permitting the employees of its Marketing/Energy Affiliate:
(i) To conduct Transmission Functions; and

(i) To have access to the System Operations Center or Regional Operations
Center that differs in any way from the access available to other Transmission
Customers.

{4) The TVA Transmission Function is permitted to share support employees and field
and maintenance employees with TVA’s Marketing/Energy Affiliate.

(iy Among permitted shared support employees are personnel performing various
non-operating functions such as legal, accounting, and information services.

(ii) Shared field and maintenance employees may inciude field supervisors who
‘ do not take part in advance planning for facility shut downs or are not involved in
shutting down facilities based on economic reasons alone.

(iii) The field and maintenance personnel exception allows sharing of employees
who would not be in a position to give undue preferences to the
Marketing/Energy Affiliate either by sharing information or through physical
control of facilities.

(iv) if an employee is directing, organizing, or executing either Transmission
Functions or Marketing functions, the employee is not a “support” employee, but
rather is either a Transmission Function Employee or a Marketing function
employee.

(5) The TVA Transmission Function is permitted to share with its Marketing/Energy
Affiliate senior officers and directors who are not “Transmission Function Employees” as
that term is defined in §§ 3(i) and (j). TVA may share non-public transmission information
covered by §§ 5(a) and (b) with its shared senior officers and directors provided that they
do not participate in directing, organizing, or executing transmission system operations or
marketing functions; or act as a conduit to share such information with the
Marketing/Energy Affiliate.

(6) The TVA Transmission Function is permitted to share risk management employees
that are not engaged in Transmission Functions or sales or commodity functions with its
Marketing/Energy Affiliate.

(b) Identifying Affiliates on the public Internet.

I (1) TVA shall post the name and address of its Marketing/Energy Affiliate on its OASIS.




(2) TVA shall post on its OASIS a complete list of the facilities shared by the TVA
Transmission Function and TVA’s Marketing/Energy Affiliate, including the types of
facilities shared and their addresses.

(i) The types of facilities that are required to be posted are office buildings and
computer systems, for example.

(ii) TVA need not post notice of shared physical field infrastructure such as
substations or other transmission equipment that does not house any employees.

(3) TVA shall post comprehensive organizational charts showing:

(i) The organizational structure of TVA with the relative position in the corporate
structure of the TVA Transmission Function and the Marketing/Energy Affiliate;

(i) For the Transmission Function and Marketing/Energy Affiliate: the business
units, job titles and descriptions, and chain of command for all positions,
including officers and directors, with the exception of clerical, maintenance, and
field positions. The job titles and descriptions must include the employee's title,
the employee's duties, whether the employee is involved in the Transmission
Function or Marketing, and the name of the supervisory employees who manage
non-clerical employees involved in the Transmission Function or Marketing.

(A) Where the Transmission Function shares support, field, or maintenance

employees with its Marketing/Energy Affiliate, the posting shall clearly identify

the business units for the shared employees and provide a description of the

shared services functions or responsibilities, but is not required to provide
‘ names or job descriptions for the shared employees.

(B) TVA is not required to post detailed organizational charts for the shared
non-Transmission Function support units, but these units must be identified
as shared in the organizational chart that identifies the corporate structure of
the Transmission Function and its relative position to TVA as a whole and its
Marketing/Energy Affiliate.

(iif) For any TVA employees who are engaged in both the Transmission Function
and the Marketing functions or who are engaged in the Transmission Function for
TVA and are employed in the Marketing/Energy Affiliate, TVA must post: the
name of the business unit within the Marketing/Energy Affiliate, the
organizational structure in which the employee is located, the employee's name,
job title, and job description in the Marketing/Energy Affiliate, and the employee's
position within the chain of command of the Marketing/Energy Affiliate.

{(A) Section 4({b)(3)(iii) is intended to identify any shared employees of TVA
who have received exemptions from the independent functioning
requirements of these Standards of Conduct.

(iv) TVA shall update the information on its OASIS required by §§ 4(b)(1), (2),
and (3) of these Standards of Conduct within 20 business days of any change
and post the date on which the information was updated.

(c) Transfers. Employees of the TVA Transmission Function and Marketing/Energy Affiliate are
not precluded from transferring among such functions as long as such transfer is not used as a
means to circumvent the Standards of Conduct. Notices of any employee transfers between the
Transmission Function, on the one hand, and the Marketing/Energy Affiliate, on the other, must




be posted on the OASIS. The information to be posted must include: the name of the transferring
employee, the respective titles held while performing each function (i.e., on behalf of the TVA
Transmission Function or Marketing/Energy Affiliate), and the effective date of the transfer. The
information posted under this section must remain on the OASIS for 90 days.

(1) Employees transferring to the Marketing/Energy Affiliate may not use in their new jobs
transmission information that is not publicly available.

(d) Books and records. Because its Marketing/Energy Affiliate is not a separate corporate entity,
but rather a division that operates as a functional unit, TVA’s Marketing/Energy Affiliate is not
required to maintain separate books and records to comply with the Standards of Conduct. TVA
shall maintain its books of account and records separately from those of any Energy Affiliates that
are separate corporate entities.

(e) Written procedures.

(1) By April 1, 2005, TVA will post on the OASIS a plan and schedule for implementing
the Standards of Conduct.

(2) These Standards of Conduct will be effective on April 1, 2005.

(3) TVA will post on the OASIS current written procedures implementing the Standards of
Conduct in such detail as will enable customers and FERC to determine that TVA is in
compliance with the requirements of these Standards of Conduct.

(4) TVA will distribute the written procedures to all TVA Transmission Function
Employees and employees of the Marketing/Energy Affiliate.

(5) TVA shall train officers and directors as well as shared support employees with
access to non-public transmission information or non-public information concerning gas
or electric Marketing functions. TVA shall require each employee to sign a document or
certify electronically signifying that he or she has participated in the training.

(6) TVA designhates a Chief Compliance Officer for Transmission Standards of Conduct
who is responsible for Standards of Conduct compliance. This designation is posted on
TVA’s OASIS.

5. Non-discrimination requirements.
(a) Information access.

(1) TVA shall ensure that any employee of its Marketing/Energy Affiliate may have
access to only that information available to TVA’s Transmission Customers (i.e.,
information posted on the OASIS), and shall not have access to any non-public
information about TVA's transmission system that is not available to all users of the
OASIS.

(2) TVA shall ensure that any employee of its Marketing/Energy Affiliate is prohibited from
obtaining non-public information about TVA’s transmission system (including, but not
limited to, non-public information about available transmission capability, price,
curtailments, storage, ancillary services, balancing, maintenance activity, capacity
expansion plans, or similar non-public information) through access to non-public
information not posted on the OASIS or that is not otherwise also available to the general
public without restriction.




. (b) Prohibited disclosure.

(1) A TVA Transmission Function Employee may not disclose to TVA's Marketing/Energy
Affiliate any non-public information concerning the TVA transmission system or the
transmission system of another (including, but not limited to, non-public information
received from non-affiliates or non-public information about available transmission
capability, price, curtailments, storage, anciliary services, balancing, maintenance
activity, capacity expansion plans, or similar non-public information) through
communications conducted off the OASIS or through access to non-public information,
whether or not posted on the OASIS, that is not contemporaneously available to the
public.

(2) TVA may not share any non-public information, acquired from non-affiliated
Transmission Customers or potential non-affiliated Transmission Customers, or
developed in the course of responding to requests for transmission or ancillary service on
the OASIS, with employees of its Marketing/Energy Affiliate, except to the limited extent
information is required to be posted on the OASIS in response to a request for
transmission service or ancillary services.

(3) If a TVA employee discloses non-public information in a manner contrary to the
requirements of §§ 5(b)(1) and (2) of these Standards of Conduct, TVA must immediately
post such information on the OASIS,

(i) The Transmission Function may share certain information with its
Marketing/Energy Affiliate covered under § 5(b)(8) without triggering the posting
requirements under § 5(b)(3).

(4) A non-affiliated Transmission Customer may voluntarily consent, in writing, to allow

. TVA's Transmission Function to share that customer’s information with TVA’s
Marketing/Energy Affiliate. TVA must post notice of that consent on the OASIS along with
a statement that TVA did not provide any preferences, either operational or rate-related,
in exchange for that voluntary consent.

(5) TVA is not required to contemporaneously disclose to all Transmission Customers or
potential Transmission Customers information covered by § 5(b){1) of these Standards of
Conduct if it relates solely to TVA’s Marketing/Energy Affiliate’s specific request for
transmission service.

(6) TVA may share any non-public generation information necessary to perform
generation dispatch with its Marketing/Energy Affiliate that does not include specific
information about individual third party transmission transactions or potential transmission
arrangements.

(7) Neither TVA nor an employee of TVA is permitted to use anyone as a conduit for
sharing non-public information covered by the prohibitions of § 5(b)(1) and (2) of these
Standards of Conduct with its Marketing/Energy Affiliate. TVA may share non-public
information covered by §§ 5(b)(1) and (2) with shared support employees, provided that
such employees do not act as a conduit fo share that information with the
Marketing/Energy Affiliate.

(8) The TVA Transmission Function is permitted to share non-public operating
information necessary to maintain the operations and reliability of the transmission
system with its Marketing/Energy Affiliate.

(i) This exception allows sharing of that information necessary to operate and
maintain the transmission system on a day-to-day basis to the extent consistent




. with the TVA Act and other applicable law; it does not include transmission or
marketing information that would give TVA’s Marketing/Energy Affiliate undue
preference over TVA’s non-affiliated customers.

(ii} The functional separation requirement of § 4 does not limit the sharing of
operational information permissible under § 5(b)(8). Sharing of information
necessary to maintain the operations of the transmission system under § 5(b)(8)
does not compromise the independent functioning required in § 4.

(9) TVA employees shall maintain the confidentiality of non-public interconnection
information in accordance with TVA’s interconnection process and the relevant contracts
relating to the particular interconnection(s).

(c) Implementation of TVA’s Transmission Service Guidelines.

(1) TVA shall strictly enforce all provisions of its Transmission Service Guidelines
(Guidelines) relating to the sale or purchase of open access transmission service, if these
Guidelines provisions do not permit the use of discretion.

(2) TVA shall apply all Guidelines provisions relating to the sale or purchase of open
access transmission service in a fair and impartial manner that treats all Transmission
Customers in a non-discriminatory manner (to the extent consistent with the TVA Act and
other applicable law), if these Guidelines provisions permit the use of discretion.

(3) TVA shall process all similar requests for transmission in the same manner and within
the same period of time.

(4) TVA shall maintain a written log detailing the circumstances and manner in which it

‘ exercised its discretion under any terms of the Guidelines. The information contained in
this log is to be posted on the OASIS within 24 hours of when TVA exercises its
discretion under any terms of the Guidelines.

(i) A posting need not reveal confidential customer information or sensitive
business information. Rather, TVA shall post information regarding the date of its
action and the type of discretion it exercised (e.g., a creditworthiness
determination) without revealing the name of the customer.

(5) To the extent consistent with the TVA Act and other applicable law, TVA shall not,
through its Guidelines or otherwise, give preference to its Marketing/Energy Affiliate, over
any other Transmission Customer in matters relating to the sale or purchase of
transmission service (including, but not limited to, issues of price, curtailments,
scheduling, priority, ancillary transmission services, or balancing).

(d) Discounts.

Any offer of a discount for any transmission service made by TVA must be posted on the OASIS
contemporaneous with the time that the offer is contractually binding on both parties. TVA shall
post all discounts, not just discounts to its Marketing/Energy Affiliate. The posting must include:
the name of the Transmission Customer involved in the discount and whether it is a
Marketing/Energy Affiliate or whether a Marketing/Energy Affiliate is involved in the transaction:
the rate offered; the maximum rate; the time period for which the discount would apply; the
quantity of power upon which the discount is based; the delivery points under the transaction: and
any conditions or requirements applicable to the discount. The posting must remain on the OASIS
for 60 days.




IMPLEMENTING THE STANDARDS OF CONDUCT
1. INTRODUCTION

TVA is not a public utility under Section 201(e) of the Federal Power Act (FPA) and, thus, is not
directly subject to the requirements of Orders No. 888, 889, 2004, and other related FERC
orders. TVA has elected, however, to comply voluntarily with these FERC orders and the
associated regulations, to the extent they are consistent with TVA’s responsibilities under the
TVA Act and other applicable law. Accordingly, TVA has functionally separated its
Marketing/Energy Affiliate from its Transmission Function and is conducting its operations
according to the Standards of Conduct.

The Standards of Conduct are intended to make sure that TVA, as an owner of electric
transmission facilities, does not use its unique access to non-public information about its own
transmission system to unfairly favor its own Marketing/Energy Affiliate over others. The
Standards of Conduct, along with the availability of TVA’'s Open Access Same-time Information
System (OASIS), give potential customers access to information that wilt facilitate their obtaining
transmission service on a non-discriminatory basis.

The Standards of Conduct are subject to modification or replacement by TVA from time to time to
address changing regulatory requirements or the changing needs of the TVA transmission
system. TVA’s Standards of Conduct are available through TVA’s OASIS site.

Il. BACKGROUND

TVA is a federal corporation with responsibilities including flood control, navigation, power
production and transmission, agriculture, and economic development. The area served with TVA
power covers roughly 80,000 square miles (200,000 square kilometers) in the southeastern
United States, including nearly all of Tennessee and parts of Alabama, Georgia, Kentucky,
Mississippi, North Carolina, and Virginia. TVA manages the Tennessee River, the nation’s fifth-
largest river system. TVA'’s transmission system includes approximately 17,000 miles {27,000
kilometers) of transmission lines. TVA operates 11 coal-fired plants, three nuclear plants, 29
hydroelectric plants, a pumped-storage plant, solar and wind energy sites, and numerous
combustion turbines at various locations. Together they provide over 33,000 megawatts of
generating capacity. TVA provides power to numerous municipal and cooperative power
distributors and directly serves a number of federal and industrial customers in the Valley,
supplying the electricity needs of approximately 8,500,000 people. In addition, TVA provides
third-party transmission service and sells power and energy that are surplus to the needs of the
area to certain neighboring utilities in accordance with the provisions of the TVA Act.

TVA’s Board of Directors has decision-making authority and responsibility over the transmission
and sale of power. The TVA Board is accountable to Congress and the President. This
accountability dictates that the TVA Board have a direct decision-making role in some issues and
be free to provide information to the Executive Branch and Congress consistent with its legai
responsibilities. The TVA Board is not engaged in any Transmission Functions or Marketing.

TVA has voluntarily implemented open access transmission service (under TVA’s Transmission
Service Guidelines), an OASIS, and the Standards of Conduct. The following describes how the
Standards of Conduct are being applied and implemented.




I1l. DESCRIPTION OF SEPARATION
A. Description of Functional Separation

TVA's organizational charts and employee job descriptions posted on the OAS!S identify
employees engaged in Transmission Functions and those working in Marketing/Energy Affiliates,
as well as showing the chain of command. Employees engaged in these functions are located in
two TVA organizations: Transmission/Power Supply and Bulk Power Trading.

Employees who are engaged in Transmission Functions are functionally separated from
employees working in Marketing/Energy Affiliate.

TVA also has support employees who do not plan, direct, organize, or execute either
Transmission Functions or Marketing functions. A support employee may support both the
Transmission Function and Marketing functions. Support employees include attorneys and
regulatory staff as well as information technology, finance, accounting, billing, and operationat
analysis employees. Support employees are identified as such on the organizational charts
posted on the OASIS. If a support employee obtains non-public information about TVA's
transmission system or non-public information acquired or developed in connection with requests
for transmission service restricted by TVA's Standards of Conduct, he or she may not disclose
such information to Marketing/Energy Affiliate empioyees. Support employees are prohibited from
acting as conduits for improper communications between Transmission Function Employees and
Marketing employees.

TVA requires officers and Directors as well as its employees performing a Transmission Function,
a Marketing function, or a support role for those functions to participate in training and certify that
they have been trained regarding the Standards of Conduct requirements if they have access to
non-public transmission information or non-public information concerning gas or electric
Marketing functions.

Regulatory staff employees monitor employee additions and transfers through an internal human
resources database in order to update organizational charts and job descriptions and post
transfer notices on the OASIS. Transmission Operations employees update transmission rates,
discounts, and discretionary information as needed on the OASIS. Such information is available
through OASIS for three years.

B. Description of Physical Separation

TVA Transmission Function Employees are located in offices in Chattanooga, Tennessee, and in
various other locations across the Tennessee Valiey. Marketing/Energy Affiliate employees are
located in offices in Chattanooga.

The TVA System Operations Center and the Regional Operations Center are staffed by
Transmission Function Employees in Chattanooga. Admittance to these facilities is controlled
through card-key access. Marketing/Energy Affiliate employees are not permitted to have access
to the System Operations Center or the Regional Operations Center that differs in any way from
the access available to other Transmission Customers.

The Power Trading Floor, the center for TVA's Marketing, is also accessible only with a card key.
Of Transmission Function Employees, only load coordination specialists and their management
are permitted access to the Power Trading Floor. This access is necessary to coordinate the
power supply to meet native load needs and to ensure system reliability. The Bulk Power Trading
Vice President’s office must clear anyone without card-key access before entry to the Power
Trading Fioor is permitted.




C. Description of Security for Transmission Function Information Access

This section describes TVA's computer and telecommunications systems used by employees
engaged in Transmission Functions and those used by employees in the Marketing/Energy
Affiliate. This section also addresses the security measures TVA has implemented to make sure
that the Marketing/Energy Affiliate employees do not have access, in contravention of the
Standards of Conduct, to non-public information about TVA’s transmission system or non-public
information acquired or developed in connection with requests for transmission service.

1. General

As part of their daily activities, information technology, billing, operational analysis, and
telecommunications support employees access computer networks containing non-public
information about TVA'’s transmission system and non-public information acquired or developed
in connection with requests for transmission service. These employees shall not act on or share
this information with Marketing/Energy Affiliate employees. The purpose for their access is solely
to make sure that TVA computer systems, telecommunications, billing, and databases are
operating effectively and to carry out billing, operational analysis, and related tasks. These
employees, as well as other support employees, are bound by the Standards of Conduct
prohibition against disclosing to Marketing/Energy Affiliate employees non-public information
about TVA's transmission system or non-public information acquired or developed in connection
with requests for transmission service.

2. Special Control Area Systems and information

TVA uses many computer systems to carry out its operational responsibilities. These systems
include the Supervisory Contral and Data Acquisition {SCADA) System, the Energy Management
System (EMS), the Block Pricing Compendium (BPC), the Operations Simulation {(OPSYM), the
Transmission Energy Scheduler (TES), as well as others. TVA provides security for the
information in these systems, so that information about TVA’s transmission system is made
available to Marketing/Energy Affiliaie employees only at the time and in the same form that it is
made available to the public at large. This security is provided by computer system firewalls, by
individual user account password access to the TVA wide-area network, and by card-key access
to the System Operations Center and the Regional Operations Center.

3. OASIS System and Information

Transmission reservations are handled using the OASIS, which is found on the OATI OASIS
service. Only the transmission operations employees (who are responsible for handling
fransmission reservations and scheduling for the TVA transmission system), the transmission
system reliability employees (who are responsible for the Reliability Coordinator function), and
billing employees have access to non-public information on the OASIS system that is not
available to all Transmission Customers under normal access to QASIS. Consistent with industry
practice, the billing group reviews transmission service reservations for the month using data from
the OASIS to resolve billing issues. Marketing/Energy Affiliate employees have access to the
OASIS system on the same basis as any other Transmission Customer.

4. Corporate Computer Networks

TVA’s corporate computer systems contain data relating to customers, revenue, transmission
system usage, transmission engineering data, transmission capacity planning studies,
transmission contracts, energy contracts, and forecasting data. Organizational routing codes,
user IDs, and password controls are used to limit access to the data. The TVA corporate network
administrators and the corporate firewall administrators conduct periodic security audits to
preclude unauthorized access to non-public information. Marketing/Energy Affiliate employees
cannot access non-public information about TVA’s transmission system or non-public information




acquired or developed in connection with requests for transmission service, including non-public
transmission usage information (except information pertaining to their own transactions), other
non-public Transmission Customer information, transmission engineering data, and transmission
capacity planning studies.

TVA employees share common intra-office computer systems including LAN, e-mail, and an
intranet. TVA employees engaged in Transmission Functions and those employed in the
Marketing/Energy Affiliate are aware of the Standards of Conduct provisions and are prohibited
from using these common systems as a way to circumvent these ruies.

5. Special Telephone Systems and Recording

Telephone systems are segregated by different line access for Transmission Function Employees
and Marketing/Energy Affiliate employees. TVA is recording telephone calls involving the system
operators (transmission, scheduling, and generation), reliability engineers, reliability specialists,
power traders, and power marketers. The Marketing function has a separate telephone system
(and separate tapes for recording) from the System Operations Center and the other
Transmission Function Employees. Employees working in the Marketing/Energy Affiliate cannot
access the taped recordings of Transmission Function Employees.
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Please state your name, business address and position.

My name is Bruce A. Rew, Executive Director, Contract Services, Southwest
Power Pool, 415 North McKinley, Suite 140, Little Rock, AR 72205-3020.

What are your duties and responsibilities in your current position?

I am responsible for overall management of contract services provided by
Southwest Power Pool, Inc (SPP). These services include the performance of
Independent Coordinator of Transmission (ICT) services for the Entergy system.
The ICT functions include Reliability Coordination, transmission service
evaluation and approvals, Weekly Procurement Process, and transmission
planning activities including a stakeholder process. I will also provide the initial
management oversight of the development of the Independent Transmission
Operator (ITO) functions for Louisville Gas and Electric Company (LG&E) and
Kentucky Utilities Company (KU).

Please describe your educational and professional background.

I am a graduate of Louisiana Tech University holding a Bachelor’s degree in
Electrical Engineering and a Master’s degree in Operations Management from the
University of Arkansas. I have been employed at SPP since 1990 in several
engineering and management positions and promoted to Executive Director,
Contract services in 2005. Prior to joining SPP, I served in the United States Air
Force on a nuclear missile launch crew. Also, I am a registered professional

engineer in the state of Arkansas.

Have you previously testified before any regulatory agencies?




. 1 A. Yes. I have testified before the Federal Energy Regulatory Commission on SPP

2 Regional Transmission Organization matters. I have also testified before the

3 Louisiana Public Service Commission on the proposed Entergy ICT activities.

4 Q. What is the purpose of your testimony?

5 A. I will first describe the SPP RTO and then provide information on the capabilities
6 and qualifications of SPP to perform the functions of an ITO for LG&E and KU.
7 The specific ITO roles and responsibilities that I will discuss are (1)

8 independence; (2) the ITO’s role in taking transmission service requests and in

9 setting ATC and TTC; (3) oversight of generator interconnections; and (4)
10 oversight of the stakeholder process. This testimony will provide information and
11 answer questions about SPP, its interests, capabilities, and resources.
12 Q. Please describe the Southwest Power Pool, Inc.

‘13 A. SPP is an Arkansas non-profit corporation with its principal place of business in
14 Little Rock, Arkansas. SPP was formed in 1941 by a voluntary, inter-company
15 agreement between 11 utilities, in response to critical national defense needs
16 during World War II. In 1968, SPP became a regional reliability council, joining
17 with several other such organizations, to form the predecessor to the North
18 American Electric Reliability Council (“NERC”), and in 1997, became the
19 security coordinator for the region.

20

21 SPP currently has 45 Members, serving more than 4 million customers in a

22 250,000 square-mile area covering all or part of the states of Arkansas, Kansas,
23 Louisiana, Missouri, New Mexico, Oklahoma, and Texas. SPP’s Members

———-—J
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include 13 investor-owned utilities, seven municipal systems, eight generation
and transmission cooperatives, two state authorities, three independent power

producers and 12 power marketers.

Since 1998, SPP has administered a regional open-access transmission service
Tariff for its Member transmission owners. Under that Commission-approved
Tariff, SPP currently provides firm and non-firm point-to-point transmission

service and network transmission service.

SPP been recognized as a Regional Transmission Organization (RTO) by the
Federal Energy Regulatory Commission (FERC). SPP as an RTO has
implemented a regional planning process, regional transmission cost allocation for
transmission upgrades, and is currently developing an energy imbalance market
scheduled for implementation in May of 2006.

Have Louisville Gas and Electric Company and Kentucky Utilities Company
selected SPP to serve as the Independent Transmission Organization (“ITO”)
for their transmission systems?

Yes. Louisville Gas and Electric Company and Kentucky Utilities Company
selected SPP to serve as the ITO through a competitive bid process in which SPP
submitted a proposal for the provision of ITO services.

Does SPP have an agreement with LG&E and KU to serve as their ITO?
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LG&E and KU have filed a draft ITO agreement with the ITO proposal at the

FERC. Negotiations between SPP, LG&E and KU regarding the specific details

of the ITO agreement are currently underway.

Can you provide a copy of the ITO agreement with your testimony?

Yes, I have attached a copy of the initial proposed ITO contract filed with the

Federal Energy Regulatory Commission in LG&E and KU’s initial ITO

application.

What services will SPP provide as the ITO?

The specific services I will discuss in more detail that SPP will provide as the ITO

include, transmission service processing consisting of OASIS administration,

ATC calculations, and acceptance and denial of transmission reservations. In

addition, the ITO will provide oversight to the generation interconnection requests

made on the LG&E and KU systems. The ITO will also perform administration

and oversight of a stakeholder process. SPP will provide all of these ITO services

in an independent manner to LG&E and KU and its customers.
INDEPENDENCE

Will SPP be able to satisfy the independence requirements of the proposed

ITO?

Yes. The hallmark of being an Independent Transmission Organization is, of

course, independence. In this case, the ITO must be independent of LG&E and

KU in particular, as well as all other market participants. The Federal Energy

Regulatory Commission (“FERC”), in Docket No. RT04-1, found SPP to be an

independent entity free of any affiliation with any market participant, thus




1 satisfying the FERC’s independence requirements for RTOs. SPP has established
. 2 an independent board of directors and independent governance structure, which
3 the FERC has approved. Southwest Power Pool, Inc., 108 FERC 9 61,003 at P
4 27 (2004) and Southwest Power Pool, Inc., 110 FERC 4 61,046, at P 22 (2004).
5 If SPP is approved as the ITO, it would administer transmission for LG&E and
6 KU and its customers in an independent, non-discriminatory manner. Also, SPP
7 has the experience of independently administering transmission service over the
8 American Electric Power East system for approximately four years.
9 TRANSMISSION SERVICE
10 Q. Does SPP have experience in administering and maintaining an OASIS
11 system?
.12 A. Yes. SPP has maintained and administered an OASIS system continuously since
13 FERC’s initial order requiring OASIS systems in 1997. The SPP regional tariff
14 was approved in 1998, and SPP added regional tariff administration to its
15 responsibilities and has performed this function since June 1, 1998, acting as
16 agent for each of its Transmission Owners.
17 Q. Does SPP have the capability to perform the Available Transmission
18 Capacity calculations for the ITO?
19 A. The SPP regional tariff provides for flowgate based determination of Available
20 Flowgate Capacity (AFC). SPP has also performed Available Transmission
21 Capacity (ATC) calculations for AEP East during our administration of their
.22 tariff. This process is similar to the one that the ITO would administer. The ITO
5

——A
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would develop inputs into the ATC calculation and based on this input data, the
ITO would determine the ATC for the LG&E and KU region and ensure that ATC
was properly posted on the OASIS site. SPP has approximately seven years
experience administering a similar process on the systems of the 11 SPP
transmission owners. SPP is also implementing an AFC process for the Entergy
ICT. SPP is one of the most experienced organizations in the country
administering and determining transmission capability under a pro-forma
transmission tariff.

What experience does SPP have in acceptance and denial of transmission
service reservations?

Since 1998, SPP has been acting as agent for its transmission owners in the
processing of transmission service. SPP initially performed only short-term
transmission service administration, but by February of 2000, SPP expanded the
scope of services offered to include all transmission service provided under
FERC’s pro-forma tariff. SPP is scheduled to begin transmission service
processing for the Entergy ICT in 2006. Also, as mentioned before, SPP
processed transmission service requests for the AEP East transmission system
from 2000 through 2004. In this role, SPP independently accepted or denied
transmission service requests received on AEP’s OASIS. Also, SPP administers
transmission service reservations for grandfathered service provided under some
of its member’s OATTs. SPP’s experience in operating not only its own tariff but
that of other transmission owner’s simultaneously clearly demonstrates SPP’s

ability to perform the ITO function in a efficient and non-discriminatory manner.
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GENERATION INTERCONNECTION
Does SPP have experience in processing generation interconnection requests

under a FERC Tariff?

Yes. SPP has acted as agent for its eleven transmission owners in processing
requests for generation interconnection. Recently, FERC issued Order 2003 and
subsequent Orders prescribing generation interconnection procedures and a pro
forma interconnection agreement. Both SPP and SPP acting as the ITO are subject
to these Orders and are in compliance with these Orders. SPP and the ITO have
essentially the same procedures for processing interconnection requests and
essentially the same pro-forma interconnection agreement.

STAKE HOLDER PROCESS

What oversight of the stakeholder process will SPP as the ITO have?

SPP as the ITO will be responsible for administering a stakeholder process for
LG&E and KU. SPP as an RTO administers a stakeholder driven organization.
As such SPP regularly facilitates a stakeholder process requiring presentation of
current activities and gathering and collecting stakeholder feedback and
recommendations. SPP has the essential experience to administer the stakeholder
process as proposed for the ITO.

Please summarize your testimony.

If SPP 1s approved by this Commission as the ITO, it will provide independent
services to LG&E and KU and its customers. SPP also already possesses both the
knowledge and expertise requisite for the performance of the functions that would

be required of it as an ITO. SPP has the independence, functionality and
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competence to handle the challenges in implementing the ITO proposal. SPP is
the clear choice for providing the ITO services to LG&E and KU for the
following reasons:

e SPP has been shown to be independent as an RTO and as a
provider of services under a third party tariff;

e SPP has significant experience in all aspects of tariff
administration including generation interconnection request
processing, transmission service requests, AFC processes, and
OASIS administration;

e SPP currently maintains a stakeholder process in the administration
of its RTO functions and has shown the ability to perform this
function in a variety of settings.

Does this conclude your testimony?

Yes.
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INDEPENDENT TRANSMISSION ORGANIZATION AGREEMENT

This Independent Transmission Organization Agreement (this “Agreement”) is entered into this
™ day of September, 2005, between Louisville Gas and Electric Company and Kentucky
Utilities Company, corporations organized pursuant to the laws of the State of Kentucky
(collectively, “LG&E/KU”), and Southwest Power Pool, Inc., an entity organized pursuant to the
laws of the State of Arkansas (the “ITO”). LG&E/KU and the ITO may sometimes be
individually referred to herein as a “Party” and collectively as the “Parties.”

WHEREAS, LG&E/KU owns, among other things, an integrated electric transmission
system (“Transmission System”), over which the Midwest Independent Transmission System
Operator Inc. (“Midwest ISO”) currently provides open access transmission service to customers
in the LG&E/KU Control Area (as defined in the LGE&E/KU Open Access Transmission Tariff
(“the OATT™));

WHEREAS, as part of LG&E/KU’s proposal to withdraw its participation in the Midwest
ISO, LG&E/KU desires to provide non-discriminatory open access transmission service pursuant
to the OATT;

WHEREAS, LG&E/KU desires to have the ITO perform certain key transmission-related
functions under the OATT as set forth herein;

WHEREAS, LG&E/KU will remain the owner of its Transmission System and will bear
the ultimate responsibility for the provision of transmission services to Eligible Customers (as
defined in the OATT), including the sole authority to amend the OATT;

WHEREAS, the ITO: (i) is a FERC-approved regional transmission organization; (ii) is
independent from LG&E/KU; (iii) possesses the necessary competence and experience to
perform the functions provided for hereunder; and (iv) is willing to perform such functions under
the terms and conditions agreed upon by the Parties as set forth in this Agreement; and

WHEREAS, as part of LG&E/KU’s goal to maintain the requisite level of independence
in the operation of its Transmission System to prevent any exercise of transmission market
power, on September __, 2005, LG&E/KU entered into a Reliability Coordinator Agreement (the
“Reliability Coordinator Agreement”) with the Tennessee Valley Authority, a NERC-certified
reliability coordinator (the “Reliability Coordinator”), pursuant to which the Reliability
Coordinator will provide to LG&E/KU certain required reliability functions, including security
coordination, transmission planning and regional coordination, identifying and mandating
upgrades required to maintain reliability, non-binding recommendations relating to economic

transmission system upgrades, and administration of any seams agreements to be entered by
LG&E/KU;

NOW THEREFORE, in consideration of the mutual promises contained herein, and other
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged,
the Parties hereby agree as follows:

Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
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Section 1 - Scope of Functions; Standards of Performance.

1.1 Functions. The ITO shall perform the functions described in Attachment A (the
“Functions”) during the Term in accordance with the terms and conditions of this Agreement.

1.2 Coordination with Reliability Coordinator. In conjunction with its performance
of the Functions, the ITO shall coordinate and cooperate with the Reliability Coordinator and
provide, subject to the terms and conditions of this Agreement, including the ITO’s obligations
with respect to Confidential Information in Section 10, any information that the Reliability
Coordinator may reasonably request in order to carry out its functions under the Reliability
Coordinator Agreement.

1.3 Expansion. Nothing in this Agreement is intended to prevent the ITO from
entering into other agreements with one or more third party transmission providers or operators
to perform functions for such transmission providers or operators that are the same or similar to
the Functions performed hereunder; provided, however, that the ITO does not breach any of its
obligations under this Agreement (including its obligations with respect to Confidential
Information in Section 10) by entering into or performing any of its obligations under such other
agreements; provided, further, that any such other agreements shall provide for LG&E/KU to be
reimbursed in an equitable manner for any capital expenditures made pursuant to this Agreement
as well as for LG&E/KU’s ongoing operations and maintenance expenditures to the extent such
capital expenditures and operations and maintenance expenditures are used by the ITO in
performing functions under such other agreements.

1.4 ITO Performance. The ITO shall perform its obligations (including the
Functions) under this Agreement in accordance with (a) Good Utility Practice (as defined in the
OATT), (b) LG&E/KU'’s specific requirements and operating guidelines (to the extent these are
not inconsistent with other requirements specified in this Section 1.4),] (c) the OATT, and (d) all
applicable laws and the requirements of federal and state regulatory authorities.

1.5 LG&E/KU Performance. LG&E/KU shall perform its obligations under this
Agreement in accordance with Good Ultility Practice.

Section 2 - Independence.

2.1 Key Personnel. All Functions shall be performed by employees of the ITO
identified in Attachment B (the “Key Personnel”). No Key Personnel shall also be employed by
LG&E/KU or any of its Affiliates (as defined in 18 C.F.R. § 35.34(b)(3) of FERC’s regulations).
The ITO and the Key Personnel shall be, and shall remain throughout the Term, Independent (as
defined below) of LG&E/KU, its Affiliates and any Tariff Participant (as defined below). For
purposes of this Agreement: (a) “Independent” shall mean that the ITO and the Key Personnel
are not subject to the control of LG&E/KU, its Affiliates or any Tariff Participant, and have full
decision-making authority to perform all Functions in accordance with the provisions of this
Agreement. Any Key Personnel owning securities in LG&E/KU, its Affiliates or any Tariff

Participant shall divest such securities within six (6) months of first being assigned to perform
Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
Issued On: October 7, 2005 Owner’s Exit from the

Midwest [SO




The LG&E Companies Original Sheet No. 450
FERC Electric Tariff, First Rev. Vol. 1

such Functions, provided that nothing in this Section 2.1 shall be interpreted or construed to
preclude any such Key Personnel from indirectly owning securities issued by LG&E/KU, its
Affiliates or any Tariff Participant through a mutual fund or similar arrangement (other than a
fund or arrangement specifically targeted toward the electric industry or the electric utility
industry or any segment thereof) under which the Key Personnel does not control the purchase or
sale of such securities. Participation by any Key Personnel in a pension plan of LG&E/KU, its
Affiliates or any Tariff Participant shall not be deemed to be a direct financial interest if the plan
is a defined-benefit plan that does not involve the Key Personnel’s ownership of the securities;
(b) “Tariff Participant” shall mean LG&E/KU Transmission System customers, interconnection
customers, wholesale customers, affected transmission providers, any Market Participant (as
defined in 18 C.F.R. § 35.34(a)(2) of FERC’s regulations) and similarly qualified third parties
within the LG&E/KU Control Area.

2.2 Standards of Conduct Treatment. All Key Personnel shall be treated, for purposes
of the FERC’s Standards of Conduct, as transmission employees. All restrictions relating to
information sharing and other relationships between merchant employees and transmission
employees shall apply to the Key Personnel.

Section 3 - Compensation, Billing and Payment.

[COMPENSATION, BILLING AND PAYMENT PROVISIONS WILL BE
NEGOTIATED WITH THE ITO}

Section 4 - Effective Date; Term; Termination; Termination Fees; Transition
Assistance Services.

4.1 Effective Date; Term. This Agreement shall become effective on the date (the
“Effective Date’”) which is thirty (30) days after FERC’s acceptance of this Agreement and shall
continue for an initial term of four (4) years from the Effective Date (the “Initial Term”). After
the conclusion of the Initial Term, this Agreement shall automatically continue for successive
additional one-year terms (each, a “Subsequent Term”) unless and until terminated pursuant to
the termination provisions hereof. The Initial Term and any Subsequent Terms, together with
the Transition Assistance Period, if any, shall collectively be referred to as the “Term.”

4.2 Mutually-Agreed Termination. Subject to Section 4.5, this Agreement may be
terminated by mutual agreement of the Parties at any time during the Term (other than any
Transition Assistance Period).

4.3 Termination at End of Term. Subject to Section 4.5, either Party may terminate
this Agreement at the end of the Initial Term or any Subsequent Term upon six (6) months prior
written notice to the other Party.

4.4 Termination for Cause.

Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
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. 4.4.1 Termination by Either Party. Subject to Section 4.5, either Party may
terminate this Agreement effective immediately upon prior written notice thereof to the
other Party if:

(a) Material Failure or Default. The other Party fails, in any
material respect, to comply with, observe or perform, or defaults, in any material
respect, in the performance of the terms and conditions of this Agreement, and
such failure or default remains uncured for thirty (30) days after notice thereof,
provided that such failure or default is susceptible to cure and the other Party is
exercising reasonable diligence to cure such failure or default;

)] Pattern of Failure. It determines, in its sole discretion, that
there has been a pattern of failure by the other Party to comply with the standards
of performance required under this Agreement;

() Gross Negligence, Willful Misconduct or Fraud. The other
Party commits gross negligence, willful misconduct or fraud in the performance
of its obligations under this Agreement;

(d) Material Misrepresentation. Any representation made by
the other Party hereunder shall be false or incorrect in any material respect when
made and such misrepresentation is not cured within thirty (30) days of such

‘ discovery or is incapable of cure;

®) Bankruptcy. The other Party: (i) files a petition or
otherwise commences, authorizes or acquiesces in the commencement of a
proceeding or cause of action under any bankruptcy, insolvency, reorganization or
similar law, or has any such petition filed or commenced against it; (ii) makes an
assignment or any general arrangement for the benefit of creditors; (iii) otherwise
becomes bankrupt or insolvent (however evidenced); (iv) has a liquidator,
administrator, receiver, trustee, conservator or similar official appointed with
respect to it or any substantial portion of its property or assets; or (v) is generally
unable to pay its debts as they fall due; or

H) Dissolution. The other Party dissolves or is dissolved or its
legal existence is otherwise terminated.

4.42 Termination by LG&E/KU. Subject to Section 4.5, LG&E/KU may
terminate this Agreement effective immediately upon prior written notice thereof to the
ITO 1if FERC determines that the ITO is not Independent.

4.5 FERC Approval. No termination of this Agreement shall be effective until
approved by FERC.

4.6 Return of Materials. Upon any termination of this Agreement or the conclusion
of any Transition Assistance Period pursuant to Section 4.8.1, whichever is later, the ITO shall
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timely and orderly turn over to LG&E/KU all materials that were prepared or developed prior
thereto pursuant to this Agreement, and return or destroy, at the option of LG&E/KU, all Data
and other information supplied by LG&E/KU to the ITO or created by the ITO on behalf of
LG&E/KU.

4.7 Survival. All provisions of this Agreement which are by their nature or terms
intended to survive the termination of this Agreement, including the obligations set forth in
Section 7 and Section 10, shall survive termination of this Agreement.

4.8 Transition Assistance Services.

4.8.1 Transition Assistance Period. Commencing on the date this Agreement is
terminated and continuing for up to six (6) months thereafter (the “Transition Assistance
Period”), the ITO shall (a) provide the Functions (and any replacements thereof or
substitutions therefor), to the extent LG&E/KU requests such Functions to be performed
during the Transition Assistance Period, and (b) cooperate with LG&E/KU in the transfer
of the Functions (collectively, the “Transition Assistance Services™).

4.8.2 Transition Assistance Services. The ITO shall, upon LG&E/KU’s request,
provide the Transition Assistance Services during the Transition Assistance Period at the
ITO’s actual cost for such services. The quality and level of performance of the
Functions by the ITO during the Transition Assistance Period shall not be degraded.
After the expiration of the Transition Assistance Period, the ITO shall answer questions
from LG&E/KU regarding the Functions on an “as needed” basis at the ITO’s then-
standard billing rates.

4.8.3 Key Personnel. During the Transition Assistance Period, the ITO shall not
terminate, reassign or otherwise remove any Key Personnel without providing LG&E/KU
thirty (30) days’ prior notice of such termination, reassignment or removal unless such
employee (a) voluntarily resigns from the ITO, (b) is dismissed by the ITO for cause, or
(¢) dies or is unable to work due to his or her disability.

Section 5 - Data Management.

5.1 Supply of Data. During the Term, LG&E/KU shall supply to the ITO, and/or
grant the ITO access to all Data that the ITO reasonably requires to perform the Functions. The
Parties shall agree upon the initial format and manner in which such Data shall be provided. For
purposes of this Agreement, “Data” means all information, text, drawings, diagrams, images or
sounds which are embodied in any electronic or tangible medium and which (a) are supplied or
in respect of which access is granted to the ITO by LG&E/KU under this Agreement, which shall
be LG&E/KU’s Data, (b) are prepared, stored or transmitted by the ITO solely on behalf of
LG&E/KU, which shall be LG&E/KU’s Data; or (c) are compiled by the ITO by aggregating
Data owned by LG&E/KU and Data owned by third parties, which shall be ITO’s Data.

5.2 Property of Each Party. Each Party acknowledges that the other Party’s Data and

the other Party’s software, base data models and operating procedures for software or base data
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models (“Processes”) are the property of such other Party and agrees that it will do nothing
inconsistent with such ownership, including preserving all intellectual property and/or
proprietary rights in such other Party’s Data and Processes as provided in Section 6.

5.3 Data Integrity. Each Party shall reasonably assist the other Party in establishing
measures to preserve the integrity and prevent any corruption or loss of Data, and the Parties
shall reasonably assist each other in the recovery of any corrupted or lost Data. Each Party shall
retain and preserve any of the other Party’s Data that are supplied to it during the Term, and shall
exercise commercially reasonable efforts to preserve the integrity of the other Party’s Data that
are supplied to it during the Term, in order to prevent any corruption or loss of the other Party’s
Data.

5.4 Confidentiality. Each Party’s Data shall be treated as Confidential Information in
accordance with the provisions of Section 10.

Section 6 - Intellectual Property.

6.1 Pre-Existing Intellectual Property. Each Party shall own (and continue to own) all
trade secrets, Processes and designs and other intellectual property that it owned prior to entering
this Agreement, including any enhancements thereto (“Pre-Existing Intellectual Property™).

Each Party acknowledges the ownership of the other Party’s Pre-Existing Intellectual Property
and agrees that it will do nothing inconsistent with such ownership. Each Party agrees that
nothing in this Agreement shall give it any right, title or interest in the other Party’s Pre-Existing
Intellectual Property, other than the rights set forth in this Agreement. The ITO’s Pre-Existing
Intellectual Property shall include the ITO Retained Rights set forth in Section 6.3. LG&E/KU’s
Pre-Existing Intellectual Property shall include LG&E/KU Retained Rights set forth in Section
6.4.

6.1.1 Exclusion. Nothing in this Agreement shall prevent either Party from
using general techniques, ideas, concepts and know-how gained by its employees during
the performance of its obligations under this Agreement in the furtherance of its normal
business, to the extent that it does not result in disclosure of the other Party’s Data or any
data generated from the other Party’s Data or other Confidential Information or an
infringement by LG&E/KU or the ITO of any intellectual property right. For the
avoidance of doubt, the use by a Party of such general techniques, ideas, concepts and
know-how gained by its employees during the performance of its obligations under this
Agreement shall not be deemed to be an infringement of the other Party’s intellectual
property rights so long as such matters are retained in the unaided memories of such
employees and any Confidential Information is treated in accordance with the provisions
of Section 10.

6.2 Jointly-Owned Intellectual Property. Except for the Data described in Section
5.1, all deliverables, whether software or otherwise, to the extent originated and prepared by the
ITO exclusively in connection with the performance of its obligations under this Agreement shall
be, upon payment of all amounts that may be due from LG&E/KU to the ITO, jointly owned by
LG&E/KU and ITO (“Jointly-Owned Intellectual Property”). Each Party shall have the right to
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use the Jointly-Owned Intellectual Property without any right or duty or accounting to the other
Party, except as provided in this Section 6.2. Upon the ITO using, transferring or licensing
Jointly-Owned Intellectual Property for or to a third party, the ITO shall reimburse LG&E/KU in
an equitable manner as determined by the Parties in good faith for the actual amounts paid by
LG&E/KU to the ITO that relate to such Jointly-Owned Intellectual Property. Except as stated
in the foregoing sentence, the ITO shall have no other obligation to account to LG&E/KU for
any such use, transfer, license, disclosure, copying, modifying or enhancing of the Jointly-
Owned Intellectual Property. Notwithstanding anything herein to the contrary, LG&E/KU may
use the Jointly-Owned Intellectual Property for its internal business purposes, including licensing
or transferring its interests therein to a third party for purposes of operating or performing
functions in connection with LG&E/KU’s transmission business.

6.3 ITO Retained Rights. The ITO shall retain all right, title and interest in its
proprietary know-how, concepts, techniques, processes, materials and information that were or
are developed entirely independently of this Agreement (“ITO Retained Rights”), whether or not
such ITO Retained Rights are embodied in a deliverable, whether software or otherwise
originated and prepared by the ITO in connection with the performance of its obligations under
this Agreement. With respect to the ITO Retained Rights embodied in any deliverable, whether
software or otherwise originated and prepared by the ITO in connection with the performance of
its obligations under this Agreement, LG&E/KU is hereby granted a nonexclusive, perpetual,
worldwide, royalty-free, fully paid-up license under such ITO Retained Rights to use such
deliverable for LG&E/KU’s internal business purposes only, including licensing or transferring
its interests therein to an Affiliate of LG&E/KU or a third party for purposes of operating or
performing functions in connection with LG&E/KU’s transmission business.

6.4 LG&E/KU Retained Rights. LG&E/KU shall retain all right, title and interest in
its proprietary know-how, concepts, techniques, processes, materials and information that were
or are developed entirely independently of this Agreement (“LG&E/KU Retained Rights™),
whether or not such LG&E/KU Retained Rights are embodied in a deliverable, whether software
or otherwise originated and prepared by LG&E/KU in connection with the performance of its
obligations under this Agreement. With respect to LG&E/KU Retained Rights embodied in any
software or otherwise originated and prepared by LG&E/KU in connection with the performance
of its obligations under this Agreement, the ITO is hereby granted a nonexclusive, worldwide,
royalty-free, fully paid-up license under such LG&E/KU Retained Rights to use such deliverable
for the ITO’s performance of its obligations under this Agreement only; provided that
LG&E/KU shall not be liable in any way for the use of or reliance on such ITO Retained Rights
by the ITO’s Affiliate or third party for any purpose whatsoever.

6.5 ITO Non-Infringement; Indemnification. The ITO warrants to LG&FE/KU that all
ITO’s Data and Processes, ITO Pre-Existing Intellectual Property, ITO Retained Rights, and
deliverables prepared, produced or first developed by the ITO in connection with the
performance of its obligations under this Agreement shall not infringe on any third party patent,
copyright, trade secret or other third party proprietary rights. The ITO shall defend, hold
harmless and indemnify LG&E/KU and its Affiliates and their respective employees, officers,
directors, principals, owners, partners, shareholders, agents, representatives, consultants and

subcontractors (collectively, “LG&E/KU Representatives”) from and against all claims, lawsuits,
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penalties, awards, judgments, court arbitration costs, attorneys’ fees, and other reasonable out-of-
pocket costs incurred in connection with such claims or lawsuits based upon the actual or alleged
infringement of any of the foregoing rights; provided that LG&E/KU gives prompt written notice
of any such claim or action to the ITO, permits the ITO to control the defense of any such claim
or action with counsel of its choice, and cooperates with the ITO in the defense thereof, and
further provided that such claim or action is not based on any alteration, modification or
combination of the deliverable with any item, information or process not provided by the ITO,
where there would be no infringement in the absence of such alteration, modification or
combination. If any infringement action results in a final injunction against LG&E/KU or the
LG&E/KU Representatives with respect to ITO’s Data and Processes, ITO Pre-Existing
Intellectual Property, ITO Retained Rights or deliverables prepared, produced or first developed
by the ITO in connection with the performance of its obligations under this Agreement or in the
event the use of such matters or any part thereof, is, in such lawsuit, held to constitute
infringement, the ITO agrees that it shall, at its option and sole expense, either (a) procure for
LG&E/KU or the LG&E/KU Representatives the right to continue using the infringing matter, or
(b) replace the infringing matter with non-infringing items of equivalent functionality or modify
the same so that it becomes non-infringing and retains its full functionality. If the ITO is unable
to accomplish (a) or (b) above, the ITO shall reimburse LG&E/KU for all costs and fees paid by
LG&E/KU to the ITO for the infringing matter. The above constitutes the ITO’s complete
liability for claims of infringement relating to any of the ITO’s Data and Processes, ITO Pre-
Existing Intellectual Property, ITO Retained Rights and deliverables prepared, produced or first
developed by the ITO in connection with the performance of its obligations under this
Agreement.

6.6 LG&E/KU Non-Infringement; Indemnification. LG&E/KU warrants to the ITO
that, to its knowledge, all LG&E/KU’s Data (except for Data created by the ITO on behalf of
LG&E/KU) and Processes, LG&E/KU Pre-Existing Intellectual Property, and LG&E/KU
Retained Rights shall not infringe on any third party patent, copyright, trade secret or other third
party proprietary rights. LG&E/KU shall defend, hold harmless and indemnify the ITO and its
Affiliates and their respective employees, officers, directors, principals, owners, partners,
shareholders, agents, representatives, consultants and subcontractors against all claims, lawsuits,
penalties, awards, judgments, court costs, and arbitration costs, attorneys’ fees, and other
reasonable out-of-pocket costs incurred in connection with such claims or lawsuits based upon
the actual or alleged infringement of any of the foregoing rights; provided that the ITO gives
prompt written notice of any such claim or action to LG&E/KU, permits LG&E/KU to control
the defense of any such claim or action with counsel of its choice, and cooperates with
LG&E/KU in the defense thereof; and further provided that such claim or action is not based on
any alteration, modification or combination of the deliverable with any item, information or
process not provided by LG&E/KU to the ITO, where there would be no infringement in the
absence of such alteration, modification or combination. The above constitutes LG&E/KU’s
complete liability for claims of infringement relating to any of the LG&E/KU’s Data and
Processes, LG&E/KU Pre-Existing Intellectual Property and LG&E/KU Retained Rights.
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Section 7 - Indemnification.

7.1 Indemnification by the Parties. Each Party (“Indemnifying Party”) shall
indemnitfy, release, defend, reimburse and hold harmless the other Party and its Affiliates, and
their respective directors, officers, employees, principals, representatives and agents
(collectively, the “Indemnified Parties”) from and against any and all claims, demands,
liabilities, losses, causes of action, awards, fines, penalties, litigation, administrative proceedings
and investigations, costs and expenses, and attorney fees (each, an “Indemnifiable Loss™)
asserted against or incurred by any of the Indemnified Parties arising out of, resulting from or
based upon (a) a breach by the Indemnifying Party of its obligations under this Agreement, (b)
the acts or omissions of the Indemnifying Party and its Affiliates and their respective directors,
officers, employees, principals, representatives, agents or contractors during the Term, or (c)
claims of bodily injury or death of any person or damage to real and/or tangible personal
property caused by the negligence or willful misconduct of the Indemnifying Party and its
Affiliates and their respective directors, officers, employees, principals, representatives, agents
or contractors during the Term.

7.2  No Consequential Damages. Neither Party shall be liable to the other Party for,
nor will the measure of damages include, any indirect, incidental, exemplary, punitive, special or
consequential damages.

7.3 Cooperation Regarding Claims. If an Indemnified Party receives notice or has
knowledge of any Indemnifiable Loss that may result in a claim for indemnification by such
Indemnified Party against an Indemnifying Party pursuant to this Section 7, such Indemnified
Party shall as promptly as possible give the Indemnifying Party notice of such Indemnifiable
Loss, including a reasonably detailed description of the facts and circumstances relating to such
Indemnifiable Loss, a complete copy of all notices, pleadings and other papers related thereto,
and in reasonable detail the basis for its claim for indemnification with respect thereto. Failure
to promptly give such notice or to provide such information and documents shall not relieve the
Indemnifying Party from the obligation hereunder to respond to or defend the Indemnified Party
against such Indemnifiable Loss unless such failure shall materially diminish the ability of the
Indemnifying Party to respond to or to defend the Indemnified Party against such Indemnifiable
Loss. The Indemnifying Party, upon its acknowledgment in writing of its obligation to
indemnify the Indemnified Party in accordance with this Section 7, shall be entitled to assume
the defense or to represent the interest of the Indemnified Party with respect to such
Indemnifiable Loss, which shall include the right to select and direct legal counsel and other
consultants, appear in proceedings on behalf of such Indemnified Party and to propose, accept or
reject offers of settlement, all at its sole cost. If and to the extent that any such settlement is
reasonably likely to involve injunctive, equitable or prospective relief or materially and
adversely affect the Indemnified Party’s business or operations other than as a result of money
damages or other money payments, then such settlement will be subject to the reasonable
approval of the Indemnified Party. Nothing herein shall prevent an Indemnified Party from
retaining its own legal counsel and other consultants and participating in its own defense at its
own cost and expense.
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. Section 8 - Contract Managers; Dispute Resolution.

8.1 LG&E/KU Contract Manager. LG&E/KU shall appoint an individual (the
“LG&E/KU Contract Manager”) who shall serve as the primary LG&E/KU representative under
this Agreement. The LG&E/KU Contract Manager shall (a) have overall responsibility for
managing and coordinating the performance of LG&E/KU’s obligations under this Agreement,
and (b) be authorized to act for and on behalf of LG&E/KU with respect to all matters relating to
this Agreement. Notwithstanding the foregoing, the LG&E/KU Contract Manager may, upon
notice to the ITO, delegate such of his or her responsibilities to other LG&E/KU employees, as
the LG&E/KU Contract Manager deems appropriate.

8.2 ITO Contract Manager. The ITO shall appoint, among the Key Personnel
identified in Attachment B, an individual (the “ITO Contract Manager”) who shall serve as the
primary ITO representative under this Agreement. The ITO Contract Manager shall (a) have
overall responsibility for managing and coordinating the performance of ITO obligations under
this Agreement, and (b) be authorized to act for and on behalf of the ITO with respect to all
matters relating to this Agreement. Notwithstanding the foregoing, the ITO Contract Manager
may, upon notice to LG&E/KU, delegate such of his or her responsibilities to other Key
Personnel, as the ITO Contract Manager deems appropriate.

8.3 Resolution of Disputes. Any dispute, claim or controversy between the Parties
arising out of or relating to this Agreement (each, a “Dispute”) shall be resolved in accordance
with the procedures set forth in this Section 8.3; provided, however, that this Section 8.3 shall

. not apply to Disputes arising from or relating to confidentiality or intellectual property rights (in
which case either Party shall be free to seek available legal or equitable remedies).

8.3.1 Notice of Dispute. Each Party shall provide written notice to the other
party of any Dispute, including a description of the nature of the Dispute.

8.3.2 Dispute Resolution by Contract Managers. Any Dispute shall first be
referred to the LG&E/KU Contract Manager and the ITO Contract Manager, who shall
negotiate in good faith to resolve the Dispute.

8.3.3 Dispute Resolution by Executive Management Representatives. If the
Dispute is not resolved within fifteen (15) days of being referred to the LG&E/KU
Contract Manager and the ITO Contract Manager pursuant to Section 8.3.2, then each
Party shall have five (5) days to appoint an executive management representative who
shall negotiate in good faith to resolve the Dispute.

8.3.4 Exercise of Remedies at Law or in Equity. If the Parties’ executive
management representatives are unable to resolve the Dispute within thirty (30) days of
their appointment, then each Party shall be free to pursue any remedies available to it and
to take any action in law or equity that it believes necessary or convenient in order to
enforce its rights or cause to be fulfilled any of the obligations or agreements of the other

Party.
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8.4 Rights Under FPA Unaffected. Nothing in this Agreement is intended to limit or
abridge any rights that LG&E/KU may have to file or make application before FERC under
Section 205 of the Federal Power Act to revise any rates, terms or conditions of the OATT.

8.5 Statute of Limitations; Continued Performance. The Parties agree to waive the
applicable statute of limitations during the period of time that the Parties are seeking to resolve a
Dispute pursuant to Sections 8.3.2 and 8.3.3, and the statute of limitations shall be tolled for such
period. The Parties shall continue to perform their obligations under this Agreement during the
resolution of a Dispute.

Section 9 - Insurance.

9.1 Requirements. The ITO shall provide and maintain during the Term insurance
coverage in the form and with minimum limits of liability as specified below, unless otherwise
agreed to by the Parties.

9.1.1 Worker’s compensation insurance with statutory limits, and employer’s
liability insurance with limits of not less than $1,000,000.

9.1.2 Commercial general liability or equivalent insurance with a combined
single limit of not less than $10,000,000 per occurrence. Such insurance shall include
products/completed operations liability, owners protective, blanket contractual liability,
personal injury liability and broad form property damage.

9.1.3 Comprehensive automobile liability insurance with a combined single
limit of not less than $2,000,000 per occurrence. Such insurance shall include coverage
for owned, hired and non-owned automobiles, and contractual liability.

9.1.4 Errors & Omissions Insurance in the amount of $5,000,000.

9.2 Insurance Matters. All insurance coverages required pursuant to Section 9.1 shall
(a) be provided by insurance companies that have a Best Rating of A or higher, (b) provide that
LG&E/KU is an additional insured (other than the workers’ compensation insurance), (c)
provide that LG&E/KU will receive at least thirty (30) days written notice from the insurer prior
to the cancellation or termination of or any material change in any such insurance coverages, and
(d) include waivers of any right of subrogation of the insurers thereunder against LG&E/KU.
Certificates of insurance evidencing that the insurance required by Section 9.1 is in force shall be
delivered by the ITO to LG&E/KU prior to the Effective Date.

9.3 Compliance. The ITO shall not commence performance of any Functions until all
of the insurance required pursuant to Section 9.1 is in force, and the necessary documents have
been received by LG&E/KU pursuant to Section 9.2. Compliance with the insurance provisions
in Section 9 is expressly made a condition precedent to the obligation of LG&E/KU to make
payment for any Functions performed by the ITO under this Agreement. The minimum
imsurance requirements set forth above shall not vary, limit or waive the ITO’s legal or
contractual responsibilities or liabilities under this Agreement.
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Section 10 - Confidentiality.

10.1  Definition of Confidential Information. For purposes of this Agreement,
“Confidential Information™ shall mean, in respect of each Party, all information and
documentation of such Party, whether disclosed to or accessed by the other Party in connection
with this Agreement; provided, however, that the term “Confidential information” shall not
include information that: (a) is independently developed by the recipient, as demonstrated by the
recipient’s written records, without violating the disclosing Party’s proprietary rights; (b) is or
becomes publicly known (other than through unauthorized disclosure); (c) is disclosed by the
owner of such information to a third party free of any obligation of confidentiality; (d) is already
known by the recipient at the time of disclosure, as demonstrated by the recipient’s written
records, and the recipient has no obligation of confidentiality other than pursuant to this
Agreement or any confidentiality agreements between the Parties entered into before the
Effective Date; or (¢) is rightfully received by a Party free of any obligation of confidentiality.

10.2  Protection of Confidential Information. All Confidential Information shall be
held in confidence by the recipient to the same extent and in at least the same manner as the
recipient protects its own confidential information, and such Confidential Information shall be
used only for purposes of performing obligations under this Agreement. Neither Party shall
disclose, publish, release, transfer or otherwise make available Confidential Information of, or
obtained from, the other Party in any form to, or for the use or benefit of, any person or entity
without the disclosing Party’s prior written consent. Each Party shall be permitted to disclose
relevant aspects of the other Party’s Confidential Information to its officers, directors, agents,
professional advisors, contractors, subcontractors and employees and to the officers, directors,
agents, professional advisors, contractors, subcontractors and employees of its Affiliates, to the
extent that such disclosure is reasonably necessary for the performance of its duties and
obligations or the determination, preservation or exercise of its rights and remedies under this
Agreement; provided, however, that the recipient shall take all reasonable measures to ensure
that Confidential Information of the disclosing Party is not disclosed or duplicated in
contravention of the provisions of this Agreement by such officers, directors, agents,
professional advisors, contractors, subcontractors and employees. The obligations in this
Section 10 shall not restrict any disclosure pursuant to any local, state or federal governmental
agency or authority if such release is necessary to comply with valid laws, governmental
regulations or final orders of regulatory bodies or courts; provided that the recipient shall give
prompt notice to the disclosing Party in reasonable time to exercise whatever legal rights the
disclosing Party may have to prevent or limit such disclosure. Further, the recipient shall
cooperate with the disclosing Party in preventing or limiting such disclosure.

Section 11 - Force Majeure.

11.1  Neither Party shall be liable to the other Party for any failure or delay of
performance hereunder due to causes beyond such Party’s reasonable control, which by the
exercise of reasonable due diligence such Party is unable, in whole or in part, to prevent or
overcome (a “Force Majeure”), including acts of God, act of the public enemy, fire, explosion,
vandalism, cable cut, storm or other catastrophes, weather impediments, national emergency,
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insurrections, riots, wars or any law, order, regulation, direction, action or request of any
government or authority or instrumentality thereof. Neither Party shall be considered in default
as to any obligation under this Agreement if prevented from fulfilling the obligation due to an
event of Force Majeure, except for the obligation to pay any amount when due, provided that the
affected Party:

11.1.1 gives notice to the other Party of the event or circumstance giving rise to
the event of Force Majeure;

11.1.2 affords the other Party reasonable access to information about the event or
circumstances giving rise to the event of Force Majeure;

11.1.3 takes commercially reasonable steps to restore its ability to perform its
obligations hereunder as soon as reasonably practicable, provided that the affected Party
shall not be obligated to take any steps that are not otherwise in accordance with Good
Utility Practice; and

11.1.4 exercises commercially reasonable efforts to perform its obligations
hereunder.

Section 12 - Reporting; Audit.

12.1  Reporting. The ITO shall make regular reports to FERC and LG&E/KU’s retail
regulators as may be required by applicable law and regulations or as may be requested by such
authorities.

12.2  Books and Records. The I'TO shall maintain full and accurate books and records
pertinent to this Agreement, and the ITO shall maintain such books and records for three (3)
years following the expiration or early termination of this Agreement or longer if necessary to
resolve a pending Dispute. LG&E/KU will have the right, at reasonable times and under
reasonable conditions, to inspect and audit, or have an independent third party inspect and audit,
the ITO’s operations and books to (a) ensure compliance with this Agreement, (b) verify any cost
claims or other amounts due hereunder, and (c) validate the ITO’s internal controls with respect
to the performance of the Functions. The ITO shall maintain an audit trail, including all original
transaction records, of all financial and non-financial transactions resulting from or arising in
connection with this Agreement as may be necessary to enable LG&E/KU or the independent
third party, as applicable, to perform the foregoing activities. LG&E/KU shall be responsible for
any costs and expenses incurred in connection with any such inspection or audit, unless such
inspection or audit discovers that LG&E/KU was charged inappropriate or incorrect costs and
expenses, in which case, the ITO shall be responsible for a percentage of the costs and expenses
incurred in connection with such inspection or audit equal to the percentage variance by which
LG&E/KU was charged inappropriate or incorrect costs and expenses. The ITO shall provide
reasonable assistance necessary to enable LG&E/KU or an independent third party, as
applicable, and shall not be entitled to charge LG&E/KU for any such assistance. Amounts
incorrectly or inappropriately invoiced by the ITO to LG&E/KU, whether discovered prior to or
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. subsequent to payment by LG&E/KU, shall be adjusted or reimbursed to LG&E/KU by the ITO
within twenty (20) days of notification by LG&E/KU to the ITO of the error in the invoice.

12.3  Regulatory Compliance. The ITO shall comply with all requests by LG&E/KU to
the extent considered reasonably necessary by LG&E/KU to comply with the Sarbanes-Oxley
Act or other regulatory requirements. Notwithstanding the generality of the foregoing, the ITO
shall provide to LG&E/KU, at LG&E/KU’s request, all reports reasonably deemed necessary or
desirable by LG&E/KU to support the review, audit and preparation of audit reports relating to
the Functions and LG&E/KU’s financial statements and reports, including (a) providing
LG&E/KU with an executed copy of a report and opinion, from independent auditors of national
reputation engaged and compensated by the ITO, of an examination in accordance with SAS No.
70, Type 11, of the ITO’s controls and systems relating to the performance of the Functions, as of
and for the six (6)-month period ending at the end of the first (1*") and third (3rd) calendar quarter
of each year of the Term, which shall be delivered not later than forty-five (45) days after the end
of each such quarter, and (b) providing to LG&E/KU (and exercising commercially reasonable
efforts to do so within twenty (20) days of LG&E/KU’s request, but in no event more than thirty
(30) days from said request) a certificate of an officer of the ITO certifying that there has been no
change in such controls and systems or the effective operation of such controls and systems since
the date of the most recent opinion of such independent auditors. The report, in its form and
preparation, shall follow all SAS No. 70 guidelines and must be comprehensive and cover all
significant controls executed by the ITO in connection with its systems and processes underlying
the Functions. Additionally, the report must contain an opinion of the independent auditor that

. concludes that the ITO’s description of controls pertaining to the processes and systems

underlying the performance of the Functions presents fairly, in all material respects, the relevant
aspects of the ITO’s controls that had been placed into operation as of the end of each reporting
period and whether, in the opinion of the independent auditor, the controls were suitably
designed to provide reasonable assurance that the control objectives set forth by the ITO would
be achieved if the described controls were complied with satisfactorily. In addition, the report
shall state whether, in the opinion of the independent auditor, the controls tested by the
independent auditor were operating with sufficient effectiveness to provide reasonable, but not
absolute, assurance that the control objectives specified by the ITO were achieved during the
reporting period. Such report and opinion shall have no significant or material exceptions or
qualifiers. If the ITO is unable to timely deliver to LG&E/KU an unqualified opinion or
certification, the ITO shall: (i) provide LG&E/KU, on the date such opinion or certificate is
delivered or due to be delivered, with a written statement describing the circumstances giving
rise to any delay in delivering such opinion or certificate or any qualification to such opinion or
certificate; (ii) immediately take such actions as shall be necessary to resolve such circumstances
and deliver an unqualified opinion or certificate as promptly as practicable thereafter; and (iii)
permit LG&E/KU and its external auditors to perform such procedures and testing of the ITO’s
controls and processes as are reasonably necessary for their assessment of the operating
effectiveness of the ITO controls and of LG&E/KU’s internal controls. In addition, the ITO
expressly agrees that prior to or at the time of any significant or material change to any internal
process or financial control of the ITO that would or might impact the Functions performed for
or on behalf of LG&E/KU or that would, or might, have a significant or material effect on such
process’s mitigation of risk or upon the integrity of LG&E/KU’s financial reporting or
disclosures, it shall notify LG&E/KU and provide full details of the change so as to enable

Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
. Issued On: October 7, 2005 Owner’s Exit from the
Midwest ISO

—-——L



The LG&E Companies Original Sheet No. 462
FERC Electric Tariff, First Rev. Vol. 1

‘ LG&E/KU to review the change and evaluate its impact on its internal controls and financial
reporting. LG&E/KU shall have the right to provide all such reports, opinions and certifications
delivered hereunder to its attorneys, accountants and other advisors, who shall be entitled to rely
thereon.

Section 13 - Independent Contractor.

The ITO shall be and remain during the Term an independent contractor with respect to
LG&E/KU, and nothing contained in this Agreement shall be (a) construed as inconsistent with
that status, or (b) deemed or construed to create the relationship of principal and agent or
employer and employee, between the [TO and LG&E/KU or to make either the ITO or
LG&E/KU partners, joint ventures, principals, fiduciaries, agents or employees of the other Party
for any purpose. Neither Party shall represent itself to be an agent, partner or representative of
the other Party. Neither Party shall commit or bind, nor be authorized to commit or bind, the
other Party in any manner, without such other Party’s prior written consent. Personnel
employed, provided or used by any Party in connection herewith will not be employees of the
other Party in any respect. Each Party shall have full responsibility for the actions or omissions
of its employees and shall be responsible for their supervision, direction and control.

Section 14 - Taxes.
Each Party shall be responsible for the payment of its own taxes, including taxes based on

its net income, employment taxes of its employees, taxes on any property it owns or leases, and
. sales, use, gross receipts, excise, value-added or other transaction taxes.

Section 15 - Notices.

15.1 Notices. All notices, requests, consents and other communications hereunder
shall be in writing, signed by the Party giving such notice or communication, and shall be hand-
delivered or sent by certified mail, postage prepaid, return receipt requested, by nationally
recognized courier, to the other Party at the address set forth below, and shall be deemed given
upon the earlier of the date delivered or the date delivery is refused.

Ifto LG&E/KU:

Louisville Gas and Electric Company

Facsimile: (__ ) __ -

And
Kentucky Utilities Company
Facsimile: () -
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If to the ITO:

Southwest Power Pool, Inc.

Facsimile: () -
152 Changes. Either Party may, from time to time, change the names, addresses,
facsimile numbers or other notice information set out in Section 15.1 by notice to the other Party
in accordance with the requirements of Section 15.1.

Section 16 - Key Personnel; Work Conditions.

16.1 Key Personnel. All Key Personnel shall be properly certified and licensed, if
required by law, and be qualified and competent to perform the Functions. The ITO shall
provide LG&E/KU prior written notice of the replacement of any Key Personnel.

16.2  Conduct of Key Personnel and Reporting. The ITO agrees to require that the Key
Personnel comply with the ITO’s employee code of conduct, a current copy of which has been
provided to LG&E/KU. The ITO may amend its employee code of conduct at any time,
provided that the ITO shall promptly provide the LG&E/KU Contract Manager with a copy of
the amended employee code of conduct. If any Key Personnel commits fraud or engages in
material violation of the ITO’s employee code of conduct, the ITO shall promptly notify
LG&E/KU as provided above and promptly remove any such Key Personnel from the
performance of the Functions.

16.3  Personnel Screening. The ITO shall be responsible for conducting, in accordance
with applicable law (including the Fair Credit Reporting Act, The Fair and Accurate Credit
Transactions Act, and Title VII of the Civil Rights Act of 1964), adequate pre-deployment
screening of the Key Personnel prior to commencing performance of the Functions. By
deploying Key Personnel under this Agreement, the ITO represents that it has completed the
Screening Measures (as defined below) with respect to such Key Personnel. To the extent
permitted by applicable law, the term “Screening Measures” shall include, at a minimum, a
background check including: (a) a Terrorist Watch Database Search; (b) a Social Security
Number trace; (c) motor vehicle license and driving record check; and (d) a criminal history
check, including, a criminal record check for each county/city and state/country in the
employee’s residence history for the maximum number of years permitted by law, up to seven
(7) years. Unless prohibited by law, if, prior to or after assigning a Key Personnel to perform the
Functions, the ITO learns of any information that the ITO considers would adversely affect such
Key Personnel’s suitability for the performance of the Functions (including based on information
discovered from the Screening Measures), the ITO shall not assign the Key Personnel to the
Functions or, if already assigned, promptly remove such Key Personnel from performing the
Functions and immediately notify LG&E/KU of such action.
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. 16.4  Security. LG&E/KU shall have the option of barring from LG&E/KU’s property
any Key Personnel whom LG&E/KU determines is not suitable in accordance with the
applicable laws pursuant to Sections 16.1 through 16.3.

Section 17 - Miscellaneous Provisions.
17.1 Goveming Law. This Agreement and the rights and obligations of the Parties

hereunder shall be governed by and construed in accordance with the laws of Kentucky, without
giving effect to its conflicts of law rules.

17.2  Consent to Jurisdiction. All Disputes by any Party in connection with or relating
to this Agreement or any matters described or contemplated in this Agreement shall be instituted
in the courts of the State of Kentucky or of the United States sitting in the State of Kentucky.
Each Party irrevocably submits, for itself and its properties, to the exclusive jurisdiction of the
courts of the State of Kentucky and of the United States sitting in the State of Kentucky in
connection with any such Dispute. Each Party irrevocably and unconditionally waives any
objection or defense that it may have based on improper venue or forum non conveniens to the
conduct of any proceeding in any such courts. This provision does not adversely affect FERC’s
jurisdiction of this Agreement.

17.3  Amendment. This Agreement shall not be varied or amended unless such
variation or amendment is agreed to by the Parties in writing and accepted by FERC. The Parties
explicitly agree that neither Party shall unilaterally petition to FERC pursuant to the provisions

. of Sections 205 or 206 of the Federal Power Act to amend this Agreement or to request that
FERC initiate its own proceeding to amend this Agreement.

17.4  Assignment. Any assignment of this Agreement or any interest herein or
delegation of all or any portion of a Party’s obligations, by operation of law or otherwise, by
either Party without the other Party’s prior written consent shall be void and of no effect;
provided, however, that the ITO’s consent will not be required for LG&E/KU to assign this
Agreement to (a) an affiliate or (b) a successor entity that acquires all or substantially all of
LG&E/KU’s Transmission System whether by merger, consolidation, reorganization, sale, spin-
off or foreclosure; provided, further, that such successor entity agrees to assume all of
LG&E/KU’s obligations hereunder from and after the date of such assignment. As a condition to
the effectiveness of such assignment (i) LG&E/KU shall promptly notify the ITO of such
assignment, (11) the successor entity shall provide a confirmation to the ITO of its assumption of
LG&E/KU’s obligations hereunder, and (iii) LG&E/KU shall promptly reimburse the ITO, upon
receipt of an invoice from the ITO, for any one-time incremental costs reasonably incurred by
the ITO as a result of such assignment. For the avoidance of doubt, nothing herein shall preclude
LG&E/KU from transferring any or all of its transmission facilities to another entity or disposing
of or acquiring any other transmission assets.

17.5  No Third Party Beneficiaries. Except as otherwise expressly provided in this
Agreement, this Agreement is made solely for the benefit of the Parties and their successors and
permitted assigns and no other person shall have any rights, interest or claims hereunder or
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‘ otherwise be entitled to any benefits under or on account of this Agreement as third party
beneficiary or otherwise.

17.6 Waivers. No waiver of any provision of this Agreement shall be effective unless
it is signed by the Party against which it is sought to be enforced. The delay or failure by either
Party to exercise or enforce any of its rights under this Agreement shall not constitute or be
deemed a waiver of that Party’s right thereafter to enforce those rights, nor shall any single or
partial exercise of any such right preclude any other or further exercise thereof or the exercise of
any other right.

17.7  Severability; Renegotiation. The invalidity or unenforceability of any portion or
provision of this Agreement shall in no way affect the validity or enforceability of any other
portion or provision herein. If any provision of this Agreement is found to be invalid, illegal or
otherwise unenforceable, the same shall not affect the other provisions hereof or the whole of
this Agreement and shall not render invalid, illegal or unenforceable this Agreement or any of
the remaining provisions of this Agreement. If any provision of this Agreement or the
application thereof to any person, entity or circumstance, is held by a court or regulatory
authority of competent jurisdiction to be invalid, void or unenforceable, or if a modification or
condition to this Agreement is imposed by such court or regulatory authority, the Parties shall in
good faith negotiate such amendment or amendments to this Agreement as will restore the
relative benefits and obligation of the Parties immediately prior to such holding, modification or
condition.

. 17.8  Representations and Warranties. Each Party represents and warrants to the other
Party as of the date hereof as follows:

17.8.1 Organization. Itis duly organized, validly existing and in good standing
under the laws of the State in which it was organized, and has all the requisite power and
authority to own and operate its material assets and properties and to carry on its business
as now being conducted and as proposed to be conducted under this Agreement.

17.8.2 Authority. It has the requisite power and authority to execute and deliver
this Agreement and, subject to the procurement of applicable regulatory approvals, to
perform its obligations under this Agreement. The execution and delivery of this
Agreement by it and the performance of its obligations under this Agreement have been
duly authorized by all necessary corporate action required on its part.

17.8.3 Binding Effect. Assuming the due authorization, execution and delivery
of this Agreement by the other Party, this Agreement constitutes its legal, valid and
binding obligation enforceable against it in accordance with its terms, except as the same
may be limited by bankruptcy, insolvency or other similar applicable laws affecting
creditors’ rights generally, and by general principles of equity regardless of whether such
principles are considered in a proceeding at law or in equity.

17.8.4 Regulatory Approval. It has obtained or will obtain by the Effective Date,
any and all approvals of, and acceptances for filing by, and has given or will give any
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notices to, any applicable federal or state authority, including FERC, that are required for
it to execute, deliver, and perform its obligations under this Agreement.

17.8.5 No Litigation. There are no actions at law, suits in equity, proceedings, or
claims pending or, to its knowledge, threatened against it before or by any federal, state,
foreign or local court, tribunal, or governmental agency or authority that might materially
delay, prevent, or hinder the performance by such entity of its obligations hereunder.

17.8.6 No Violation or Breach. The execution, delivery and performance by it of
its obligations under this Agreement do not and shall not: (a) violate its organizational
documents; (b) violate any applicable law, statute, order, rule, regulation or judgment
promulgated or entered by any applicable federal or state authority, which violation could
reasonably be expected to materially adversely affect the performance of its obligations
under this Agreement; or (c) result in a breach of or constitute a default of any material
agreement to which it is a party.

17.9  Further Assurances. Each Party agrees that it shall execute and deliver such
further instruments, provide all information, and take or forbear such further acts and things as
may be reasonably required or useful to carry out the purpose of this Agreement and are not
inconsistent with the provisions of this Agreement.

17.10 Entire Agreement. This Agreement and the Attachments hereto set forth the
entire agreement between the Parties with respect to the subject matter hereof, and supersede all
prior agreements, whether oral or written, related to the subject matter of this Agreement. The
terms of this Agreement and the Attachments hereto are controlling, and no parole or extrinsic
evidence, including to prior drafts and drafts exchanged with any third parties, shall be used to
vary, contradict or interpret the express terms, and conditions of this Agreement.

17.11 Good Faith Efforts. Each Party agrees that it shall in good faith take all
reasonable actions necessary to permit it and the other Party to fulfill their obligations under this
Agreement. Where the consent, agreement or approval of any Party must be obtained hereunder,
such consent, agreement or approval shall not be unreasonably withheld, delayed or conditioned.
Where a Party is required or permitted to act, or omit to act, based on its opinion or judgment,
such opinion or judgment shall not be unreasonably exercised. To the extent that the jurisdiction
of any federal or state authority applies to any part of this Agreement or the transactions or
actions covered by this Agreement, each Party shall cooperate with the other Party to secure any

necessary or desirable approval or acceptance of such authorities of such part of this Agreement
or such transactions or actions.

17.12 Time of the Essence. With respect to all duties, obligations and rights of the
Parties, time shall be of the essence in this Agreement.

17.13 Interpretation. Unless the context of this Agreement otherwise clearly requires:

17.13.1 all defined terms in the singular shall have the same meaning when used
in the plural and vice versa;
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17.13.2 the terms “hereof,” “herein,” “hereto” and similar words refer to this
entire Agreement and not to any particular Section, Attachment or any other subdivision
of this Agreement;

17.13.3 references to “Section” or “Attachment” refer to this Agreement, unless
specified otherwise;

17.13.4 references to any law, statute, rule, regulation, notification or statutory
provision shall be construed as a reference to the same as it applies to this Agreement and
may have been, or may from time to time be, amended, modified or re-enacted;

17.13.5 references to “includes,” “including” and similar phrases shall mean
“including, without limitation;”

17.13.6 the captions, section numbers and headings in this Agreement are
included for convenience of reference only and shall not in any way affect the meaning or
interpretation of this Agreement;

17.13.7 *“or” may not be mutually exclusive, and can be construed to mean
“and” where the context requires there to be a multiple rather than an alternative
obligation; and

17.13.8 references to a particular entity include such entity’s successors and
assigns to the extent not prohibited by this Agreement.

17.14 Joint Effort. Preparation of this Agreement has been a joint effort of the Parties
and the resulting document shall not be construed more severely against one of the Parties than
against the other and no provision in this Agreement is to be interpreted for or against any Party
because that Party or its counsel drafted such provision. Each Party acknowledges that in
executing this Agreement its has relied solely on its own judgment, belief and knowledge, and
such advice as it may have received from its own counsel, and it has not been influenced by any
representation or statement made by the other Party or its counsel not contained in this
Agreement.

17.15 Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original, but all of which together shall constitute one
and the same instrument, binding upon LG&E/KU and the ITO, notwithstanding that LG&E/KU
and the ITO may not have executed the same counterpart.

Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
Issued On: October 7, 2005 Owner’s Exit from the

Midwest 1ISO




The LG&E Companies Original Sheet No. 468
FERC Electric Tariff, First Rev. Vol. 1

‘ The Parties have caused this Independent Transmission Organization Agreement to be
executed by their duly authorized representatives as of the dates shown below.

LOUISVILLE GAS AND ELECTRIC COMPANY

Name:
Title:
Date:

KENTUCKY UTILITIES COMPANY

Name:
Title:
Date:

SOUTHWEST POWER POOL, INC.

Name:

Title:

Date:

Issued By: Paul W. Thompson, Senior Vice President, Energy Svcs. Effective On Transmission
. Issued On: October 7, 2005 Owner’s Exit from the

Midwest ISO



The LG&E Companies Original Sheet No. 469
FERC Electric Tariff, First Rev. Vol. 1

‘ ATTACHMENT A
TO THE INDEPENDENT TRANSMISSION ORGANIZATION AGREEMENT

DESCRIPTION OF THE FUNCTIONS

The Functions are as follows:

[TBD]
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ATTACHMENT B
TO THE INDEPENDENT TRANSMISSION ORGANIZATION AGREEMENT

LIST OF KEY PERSONNEL

[To be provided by the ITO]
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