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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

WALTER CALLIHAN AND GOLDIE CALLIHAN ) 
) 

) 
V. ) CASE NO. 2005-00280 

) 
GRAYSON RURAL ELECTRIC COOPERATIVE ) 
CORPORATION 1 

) 
DEFENDANT ) 

COMPLAINANTS ) 

O R D E R  

On July 7, 2005, Walter Callihan and Goldie Callihan filed with the Commission a 

complaint' against Grayson Rural Electric Cooperative Corporation ("Grayson RECC") 

and several officials of that utility and several present and former employees of this 

Commission. Complainants allege, infer alia, that the named defendants' conspired to 

deprive them of their civil rights, to violate the Sherman Anti-Trust Act and the Clayton 

' A copy of the complaint is appended to this Order. 

The named defendants are: Carol Ann Fraley, Grayson RECC's general 
manager; Ken Arrington, Donnie Crum, Harold DuPuy, Ralph Hall, Bill Rice, James 
Simmons, Roger Trent, and Eddie Martin, members of Grayson RECC's Board of 
Directors; Mark David Goss, Gary Gillis, and Martin J. Huelsman, current or former 
members of the Kentucky Public Service Commission; and Thomas M. Dorman, 
Deborah T. Eversole, and John E.B. Pinney, current or former employees of the 
Kentucky Public Service Commission. The Kentucky Public Service Commission is also 
named as a defendant. 



Act14 and to deprive them of their electric service. They request compensatory and 

punitive damages that allegedly arise from the named defendants’ conduct. 

Administrative Regulation 807 KAR 5:OOl , Section 1 2(4), requires the Commission 

to review each formal complaint upon its filing to determine whether the complaint 

establishes a prima facie case. A complaint establishes a prima facie case when, on its 

face, it states sufficient allegations that, if uncontradicted by other evidence, would entitle 

the complainant to the requested relief. If a complaint fails to establish a prima facie 

case, it may be dismissed. 

Our review of the complaint indicates that Complainants have failed to state any 

allegations that would provide this Commission with any jurisdiction over any of the 

named defendants except Grayson RECC. Our jurisdiction extends to all utilities in this 

state and is limited to “the regulation of rates and services of utilities.” KRS 278.040(2). 

The General Assembly has authorized us to hear “complaints as to rates or service of 

any utility.” KRS 278. 260(1). 

KRS 278.01 O(3) generally defines a “utility” as 

any person . . who owns, controls, operates, or manages 
any facility used or to be used for or in connection with: 

(a) The generation, production, transmission, or distribution 
of electricity to or for the public, for compensation, for lights, 
heat, power, or other uses; 

(b) The production, manufacture, storage, distribution, sale, 
or furnishing of natural or manufactured gas, or a mixture of 
same, to or for the public, for compensation, for light, heat, 
power, or other uses; 

(c) The transporting or conveying of gas, crude oil, or other 
fluid substance by pipeline to or for the public, for 
compensation; 

15 USCA §§ 12 - 15, 15a - 15h, 16 - 18,18a, 19,21 - 26,26a. 
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(d) The diverting, developing, pumping, impounding, 
distributing, or furnishing of water to or for the public, for 
compensation; 

(e) The transmission or conveyance over wire, in air, or 
otherwise, of any message by telephone or telegraph for the 
public, for compensation; or 

(f) The collection, transmission, or treatment of sewage for 
the public, for compensation, if the facility is a subdivision 
collection, transmission, or treatment facility plant that is 
affixed to real property and is located in a county containing 
a city of the first class or is a sewage collection, 
transmission, or treatment facility that is affixed to real 
property, that is located in any other county, and that is not 
subject to regulation by a metropolitan sewer district or any 
sanitation district created pursuant to KRS Chapter 220; 

Except for Grayson RECC, none of the named defendants meet the statutory 

definition of a “utility.” Complainants do not allege that any of these defendants own or 

operate or manage utility facilities. Our records do not reveal that any of these persons 

own or operate utility facilities. Consequently, the complaint fails to state any basis 

upon which this Commission would have jurisdiction over the named defendants with 

the exception of Grayson RECC.’ 

’ The Commission possesses limited jurisdiction over persons who are not 
utilities in limited circumstances. KRS 278.990( 1) permits the Commission to assess a 
civil penalty against any person “who willfully violates any of the provisions of this 
chapter [KRS Chapter 2781 or any regulation promulgated pursuant to this chapter, or 
fails to obey any order of the commission from which all rights of appeal have been 
exhausted, or who procures, aids, or abets a violation by any utility.” KRS 278.992(1) 
permits the Commission to assess a civil penalty against “[alny person who violates any 
minimum safety standard adopted by the United States Department of Transportation 
pursuant to the federal pipeline safety laws, 49 U.S.C. secs. 60101 et seq., or any 
amendments thereto, or any regulation adopted and filed pursuant to KRS Chapter 13A 
by the Public Service Commission governing the safety of pipeline facilities or the 
transportation of gas as those terms are defined in the Natural Gas Pipeline Safety Act.” 
The Commission may also hold proceedings for the removal of water district 
commissioners and directors or trustees of water associations. KRS 74.455. The 
complaint, however, does not contain any allegations that would support the application 
of any of these statutes to the matters complained of. 
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Assuming that all of the named defendants were utilities and subject to the 

Commission’s jurisdiction, Complainants’ allegations generally involve conduct that is 

outside of our jurisdiction. The Commission has the statutory duty to “regulate utilities 

and enforce the provisions” of KRS Chapter 278. KRS 278.040(1). Moreover, the 

Commission may “investigate the methods and practices of utilities to require them to 

conform to the laws of this state and to all reasonable rules, regulations and orders of 

the [C]ommission not contrary to law.” KRS 278.040(3). Complainants allege 

misconduct involving federal statutes. 

Complainants also seek relief that is not within our authority to grant. They 

request “compensatory and punitive damages” for the alleged misconduct of all named 

defendants. Kentucky courts have refused to extend the Commission’s jurisdiction to 

include damage claims arising out of the negligent provision of utility service. In Carr v. 

Cincinnati Bell, Inc., 651 S.W.2d 126 (Ky.App.1983), a customer brought an action in 

Kenton Circuit Court seeking, among other things, compensatory damages for tortious 

breach of contract for telephone service. Holding that the Commission had exclusive 

jurisdiction over the matter, Kenton Circuit Court dismissed the action. The customer 

appealed to the Kentucky Court of Appeals. Reversing the circuit court’s decision on 

this issue, that Court stated: 

[Alppellant seeks damages for breach of contract. Nowhere 
in Chapter 278 do we find a delegation of power to the PSC 
to adjudicate contract claims for unliquidated damages. Nor 
would it be reasonable to infer that the Commission is so 
empowered or equipped to handle such claims consistent 
with constitutional requirement. Kentucky Constitution Sec. 
14. 

- Id. at 128. 
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Our review of the complaint indicates sufficient allegations to establish a prima 

facie case involving a wrongful discontinuance of electric service and wrongful refusal to 

provide electric service. Complainants alleged that, although they were current on their 

payments for electric service, on or about April 1 I, 2003, Grayson RECC discontinued 

their electric service for nonpayment. They further allege that, sometime after April 11, 

2003, Ruby Cordell attempted to pay Grayson RECC the amount that the Callihans 

allegedly owed and that Grayson RECC refused to accept this payment and imposed 

additional conditions for the restoration of electric service other than those set forth in 

Grayson RECC’s published rate schedules. We find that these allegations involve 

matters that are within the Commission’s jurisdiction and are a proper matter for a 

complaint. We further find that Grayson RECC should either satisfy the matters 

complained of in these allegations or answer the allegations. 

IT IS THEREFORE ORDERED that: 

1. Grayson RECC shall satisfy the matters in the complaint that have been 

found relevant and within the Commission’s jurisdiction or answer in writing within I 0  

days of the date of service of this Order the allegations of the complaint that have been 

found relevant and within the Commission’s jurisdiction. 

2. The complaint, as it relates to all other named defendants, is dismissedS6 

Generally, if the Commission is of the opinion that the complaint does not 
establish a prima facie case, Administrative Regulation 807 KAR 5:001, Section 12(4), 
requires the Commission to notify the complainant or his attorney to that effect and 
provide an opportunity to amend the complaint within a specified time. We find that, 
given the nature of the noted defects, these defects cannot be cured and that no 
purpose would be served by permitting the complainants an opportunity to amend their 
complaint as it relates to all other named defendants. 
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3. Any party filing documents of any kind with the Commission during the 

course of this proceeding shall serve a copy of such documents upon all other parties of 

record at the time of filing with the Commission. 

Done at Frankfort, Kentucky, this 1st  day of A U ~ U S ~ ,  2005. 

By the Commission 

ATTEST: 

Case No. 2005-00280 



APPENDIX A 

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE 
COMMISSION IN CASE NO. 2005-00280 












































































































































