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March 16,2007 

Elizabeth O'Donnell 
Kentucky Public Service Commission 
2 1 1 Sower Boulevard 
Frankfort, Kentucky 40602 

DOUGLAS F. BRENT 

douglas. brent@Iskofinn.com 
(502) 568-5734 

RE: 2005-00095 

Dear Ms. O'Donnell: 

Enclosed are an original and ten copies each of Dialog Telecommunications, Inc.'s 
Response to BellSouth's Motion for Rehearing in the above-mentioned case. 

Please indicate receipt of this filing by placing your file stamp on the extra copy and 
returning to me the enclosed, self-addressed, postage-paid envelope. 

Very truly yours, 

ST K N OGDEN PLL,C 

Douglas F. Byent 

DFB:jms 
Enc. 

cc: Service List 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLJC SERVICE COMMISSION 

In the Matter of: 

DIALOG TELECOMMUNICATIONS, INC. ) 
) 

BEL,LSOUTH TELECOMMTJNICATIONS, INC. ) 

V. ) CASENO. 
) 2005-00095 

RESPONSE OF DIALOG TO 
BELLSOUTH’S MOTION FOR REHEARING 

Dialog Telecommunications, Inc. (“Dialog”) hereby files its response to 

BellSouth’s Motion for Reconsideration. As shown below, BellSouth’s Motion should 

be denied. The Motion is based upon a fundamental misunderstanding of the 

Commission’s holding. 

The Commission granted summary judgment to Dialog on Count I1 of its 

Complaint because it agreed with Dialog that, as a matter of law, “network elements” are 

distinct from “service.” In making this determination the Commission clearly understood 

Dialog’s claim: that this reaffirmation of the law by the Commission would provide the 

foundation for BellSouth, as taxpayer, to file a tax refund claim with the Kentucky 

Department of Revenue. Although Dialog has said BellSouth would have the choice of 

whether to make a refund claim’, the Cornmission obviously recognized the industry- 

wide significance of BellSouth’s billing practice challenged by Dialog. Based on its 

conclusion that “UNEs” are distinct from “service,” the Commission ordered BellSouth 

to seek a tax refund that could benefit every CLEC providing service in Kentucky. 

Letter of Douglas F. Brent, dated May 5,2006, at 3, attached to BellSouth’s Motion for Rehearing 1 

as Exhibit 3. 
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BellSouth does not dispute the Commission’s legal determination that a network 

element is not a service. Nevertheless, BellSouth in its Motion appears to indicate that it 

will, in fact, not pursue a refbnd until Dialog makes further payments. To justify this 

position, BellSouth claims that the Commission erred in asserting that Dialog’s payment 

of the tax is current. Even a cursory reading of the Order demonstrates that the amount of 

alleged tax Dialog “owes,” or does not “owe,” to BellSouth lacks the slightest relevance 

to the Commission’s decision. The Motion should be denied. 

BellSouth’s Motion does not meet even the minimum requirements for 

consideration by the Commission. A motion for rehearing is an opportunity to present 

new evidence that could not with reasonable diligence have been offered in the former 

hearing and which, if considered, could have a material impact on the Commission’s 

decision. BellSouth offers no such evidence. BellSouth claims the Commission’s Order 

is “premised on the inaccurate assumption that Dialog has paid sales tax on UNEs.” 

BellSouth is wrong. Nothing in the Commission’s Order even hints that the 

Commission’s legal determination had anything to do with whether Dialog had or had not 

paid BellSouth sales tax. Rather, the Commission noted in passing that, when BellSouth 

answered Dialog’s Complaint, in March 2005, BellSouth claimed that Dialog had paid the 

disputed sales tax. The Commission’s brief discussion of the two year history of this 

case, including payment allegations, was mere dicta. 

The issues before the Commission were whether Dialog had properly interpreted 

the law and whether Dialog had a good faith basis for disputing BellSouth’s “tax” 

charges on network elements. Whether or not Dialog had paid the disputed charges was 

in no way relevant to the purely legal questions before the Commission. And if Dialog’s 
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payment history were in any way relevant, BellSouth’s motion makes clear that the 

billing dispute it is now trying to put in play was filed in April 2006; yet BellSouth never 

raised any issue related to the dispute until after the Commission had issued its Order. If 

Dialog’s payment history had been relevant, BellSouth could have (and would have) 

challenged Dialog long before now. 

The Order’s recounting of the factual history between the parties is not the basis 

of the Commission’s decision. The basis of the Commission’s decision is its strong 

affirmation of its longstanding reading of telecommunications law with regard to the 

distinction between “UNEs” and “service.” BellSouth offers no legally cognizable reason 

to avoid its obligation to comply with the Commission’s Order. Moreover, an order 

requiring Dialog to pay disputed amounts to BellSouth would simply erase any incentive 

BellSouth otherwise has to make an earnest effort to obtain a tax refund. The Motion 

must be denied. 

Respectfully Submitted: 

DIALOG TELECOMMUNICATIONS, INC. 

Douglas F. Brent 
Deborah T. Eversole 
STOLL, KEENON OGDEN PLLC 
Suite 2000, PNC Plaza 
500 West Jefferson Street 
Louisville, KY 40202 
502-33 3-6000 
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CERTIFICATE OF SERVICE 

It is hereby certified that this 16th day of March, 2007 I have served the within 
Response on the following by deposit in the U. S. Mail, first class. 

\ I  

Counsel for Dialog jelecommunications 

Mary Keyer 
Cheryl Winn 
RellSouth Telecommunications 
P. 0. Box 32410 
601 West Chestnut Street, Room 407 
Louisville, KY. 40232 
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