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INTRODUCTION

This is an action challenging the construction of a new 138kV line (the “Gene Snyder
line””) being built by Louisville Gas and Electric Company (“LG&E” or “Company”). That line,
as planned and being constructed by LG&E, will, for most of its route, run along I-265 (a/k/a the
Gene Snyder Freeway) in eastern Jefferson County and will cross within the edge of properties
in which the Paddock at Eastpoint, LLC, Louis K. Klemenz and St. Joseph Catholic Orphan
Society (“Complainants”) and MRH Development Company (“Intervenor”) have interests. The
Complainants’ and Intervenor’s sole claim in this proceeding is that LG&E was required to
obtain a certificate of public convenience and necessity (“CPCN”) before beginning construction

on the Gene Snyder line. See Complainant’s Petition at 2; Intervenor’s Motion for Leave to



Intervene in the Proceeding at 2. For all of the reasons set forth below, that claim is without

merit and must be dismissed as a matter of law.

FACTUAL BACKGROUND

Construction of the Gene Snyder line is necessary to maintain continued reliability of
LG&E’s system in the face of significant growth in the eastern portions of the Louisville
metropolitan area. The new line is within LG&E’s service area and is expected to cost
approximately $6.2 million. Affidavit of Mark S. Johnson (“Johnson Affidavit”), attached as
Exhibit 1, at § 3.

LG&E’s planning for the Gene Snyder line began in 2000. That planning involved,
among other things, consideration of various alternative routes for the Gene Snyder line, some of
which involved Complainants’ and Intervenor’s properties and some of which did not. Johnson
Affidavit at 4. After studying all of the options and negotiating with the Kentucky Department
of Highways (the “Highway Department™) to address compatibility with planned widening of the
Gene Snyder Freeway, LG&E determined that the location of the Gene Snyder line, as presently
planned and being constructed along the east side of [-265, was the most appropriate alternative.
Id. at 9 5.

LG&E representatives discussed the alternatives and the chosen route with interested
parties or those parties’ representatives on a number of occasions. Specifically, representatives
of LG&E contacted all property owners (or their representatives) affected by the new line,
participated in two public meetings in Louisville, met on two other occasions with Louisville
Metro Councilman Hal Heiner (whose district includes the properties in which Complainants and

Intervenor have an interest) and some of his staff, worked with Councilman Heiner and his staff



to study alternative routes and the possibility of installing some or all of the Gene Snyder line
underground, and participated in a third public meeting at the Public Service Commission
(“PSC” or “Commission”). Id. at § 7. Copies of attendance sign-in sheets from the public
meetings are attached collectively as Exhibit 2.

In November 2003, LG&E received approval from the Highway Department for the
portions of the selected route that involved the Highway Department’s right of way, and began
survey and easement acquisition work for the line. Johnson Affidavit at § 6. In March 2004,
LG&E began clearing work on properties where the easements or permission to use rights of
way had already been obtained, and in May 2004 construction was started on the foundations for
the poles themselves. Those foundations are, on average, six feet in diameter and extend below
grade for 20 feet. Id. at Y 8-9. Each of those footings also contain specially-ordered anchor
bolts of varying lengths, depending upon the size of the pole the footing will support, which bolts
go into the footings below grade and also protrude above grade for the purpose of connecting to
each pole. Id. at § 10. For example, most of the poles for the Gene Snyder line will be 100 feet
tall. For those poles, the anchor bolts will measure between 21.5 and 22 feet, and will extend
about 20 feet below grade and approximately two feet above grade. Id. Photographs showing
some of the construction before July 12, 2004 are attached collectively as Exhibit 3.

On May 25, 2004, following the public meeting at the PSC, members of the PSC Staff
conducted a field review and were able to observe that construction of the Gene Snyder line had
begun. Id. at § 11. Construction continued thereafter and, as of July 12, 2004, LG&E had: ‘(l)
completed all engineering design work for the Gene Snyder line; (2) obtained necessary permits,
as noted above, from the Highway Department; (3) obtained easements and permission to use

rights of way for 5.1 of the 6.9 miles of the planned route of the Gene Snyder line; (4)



commenced and/or completed negotiations to acquire the remaining easements needed for the
line; (5) begun initial preparations for any condemnation actions which might be necessary; (6)
built necessary roadwork to obtain access to the sites where new poles were being constructed
and would be constructed on properties where easements or permission to use rights of way had
been granted; (7) performed clearing of vegetation from the planned route of the line on
properties for which easements or permissions to use rights of way had been obtained; (8)
ordered all materials expected to be needed for the new line as planned, including poles and
wires; and (9) completed construction of 14 of the 59 poured concrete and steel-reinforced pole
footings required for the line. Johnson Affidavit at § 12.

Construction on the Gene Snyder line has continued through the summer and into the fall,
as additional easements and permission to use rights of way have been obtained by agreement.
Johnson Affidavit at § 13. Condemnation actions have been filed to obtain easements on the

properties in which Complainants and Intervenor have interests. Id.

ARGUMENT

I. A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY IS
NOT REQUIRED FOR THE GENE SNYDER LINE.

KRS 278.020 sets forth the circumstances under which a CPCN is required before a
utility can begin construction of certain utility assets. As the Commission is aware, KRS
278.020 was amended by the 2004 General Assembly, and that amendment became effective on
July 13,2004. A copy of the pre-amendment version of the statute is attached as Exhibit 4, and a
copy of the statute as amended is attached as Exhibit 5.

As KRS 278.020 existed and was interpreted before its 2004 amendment, a CPCN was

not required for the construction of transmission lines. However, the recent amendment to that



statute now requires, for the first time, that a CPCN be obtained for certain types of transmission
lines which previously were considered extensions in the ordinary course of business. The issue
here, as noted by the Commission in its October 15, 2004 Order, is which version of KRS
278.020 applies to the Gene Snyder line.

For all of the reasons set forth below, the pre-amendment version of KRS 278.020, which
does not require a CPCN for the Gene Snyder line, must be applied here because it was the law
in effect at the time construction on the Gene Snyder line was started.

1. Construction on the Gene Snyder Line Was Well Under Way Before
July 13, 2004.

By its express terms, KRS 278.020 provides that no utility may “begin the construction”

of certain enumerated assets before obtaining a CPCN.! That statute, of course, must be

construed according to the plain language of the words used therein. McLain v. Dana Corp.,

Ky.App., 16 S.W.3d 320, 326 (1999); Mercer v. Commonwealth, Ky.App., 8380 S.W.2d 899,

901 (1994). It is clear, in construing KRS 278.020 according to its plain language, that the
statute is tied to the beginning of construction and therefore only applies to assets which are
constructed after the effective date of the statute. There is absolutely no language in the statute
which so much as implies, much less expressly states, that the statute is to be applied to lines
already in the process of being constructed as of the effective date of the amendment.

As set forth in detail above, LG&E started clearing and excavation work for the Gene
Snyder line in March 2004, and started installing pole foundations, containing concrete and steel
extending 20 feet below grade, in May 2004. Thus, by May 2, 2004, LG&E had already
conducted significant on-site work, including the placement of permanent footings in the ground

which will be part of the ultimate structure of the Gene Snyder line. And, by July 12, 2004 (the

! The recent amendment to the statute did not change that language in any way.



day before the amendment to KRS 278.020 took effect), 14 of 59, or approximately one-quarter,
of the foundations for the Snyder line had been completed. There can thus be no question that
LG&E’s construction on the Gene Snyder line was already well under way before the July 13,

2004 effective date of the amendment to KRS 278.020.
2. The Law in Effect at the Time Construction on the Gene Snyder Line
Commenced Did Not Require a Certificate of Public Convenience and

Necessity.

It has long been the law in Kentucky that utilities are not required to seek a CPCN from

this Commission for construction projects involving “ordinary extensions of existing systems.”

American Dist. Telegraph Co. v. Utility Regulatory Commission, Ky.App., 619 S.W.2d 504, 505

(1981); City of Georgetown v. Public Service Commission, Ky., 516 S.W.2d 842, 844 (1974);

Cumberland Valley RECC v. Public Service Commission, Ky., 433 S.W.2d 103, 104 (1968);

KRS 278.020(1).> And, at the time construction on the Gene Snyder line was begun, it was
without question the law that the construction of a new transmission line like the one in issue

here was considered an ordinary extension of a utility’s existing system. Duerson v. East

Kentucky Power Coop., Ky.App., 843 S.W.2d 340, 341 (1992) (holding that “transmission lines

are extensions in the ordinary course of business”). Thus, under the law in effect in the first half
of 2004, and at the time construction of the Gene Snyder line was begun, LG&E was not
required to obtain a CPCN for that line. Id. (holding that a CPCN is not required for a

transmission line extension because it is in the ordinary course of business).

2 The 2004 amendment to KRS 278.020 also did not did not change this language in any way.



3. The Version of KRS 278.020 Relied Upon by the Complainants and
Intervenor Can Not be Applied to the Gene Snyder Line.

The Complainants’ and Intervenor’s claim that a CPCN is required for the Gene Snyder
line is based entirely on the version of KRS 278.020 which was amended by the 2004 Regular
Session of the General Assembly. That amendment provides that, with certain exceptions, a
transmission line of 138 kV or more and 5,280 feet or longer in length shall not be considered an
ordinary extension of an existing system and thus shall require a CPCN before construction
commences. KRS 278.020 (2) (as amended by 2004 General Assembly). As noted earlier, that
amendment, however, did not take effect until July 13, 2004 and the Gene Snyder line was

already well under construction before that date. Because the amendment to KRS 278.020 was

not in effect at the time construction on the Gene Snyder line was begun, application of that
amendment here would constitute retroactive application of the amended statute.

It is well settled that retroactive application of a statute is unlawful. Indeed, that
prohibition is codified in KRS 446.080 (3), which states that “[n]o statute shall be construed to
be retroactive, unless expressly so declared.” Kentucky’s Supreme Court has stated that the bar
against retroactive application contained in KRS 446.080(3) is “fundamental to statutory
construction in Kentucky” and that “there is a strong presumption that statutes operate
prospectively and that retroactive application of statutes will be approved only if it is absolutely

certain the legislature intended such a result.” Kentucky Industrial Utility Customers, Inc. v.

Kentucky Utilities Co., Ky., 983 S.W.2d 493, 499-500 (1998). Here, as discussed in section 1.

above, there is absolutely no language in the amendment to KRS 278.020 which even implies,
much less expressly provides, that the amended statute is to be applied retroactively to lines

already under construction.



The courts have at times recognized a limited exception to the bar on retroactive
application of a statute where an amendment to a statute is only remedial, and not substantive.

Kentucky Ins. Guar. Ass'n v. Jeffers ex rel. Jeffers, Ky., 13 S.W.3d 606, 609 (2000). That

exception, however, does not apply here. In Jeffers, the Kentucky Supreme Court defined a
remedial amendment as one which merely creates an “expansion of an existing remedy without
affecting the substantive basis, prerequisites, or circumstances giving rise to the remedy.” 1d. A
substantive change in the law, on the other hand, is one which creates “new rights and

responsibilities that did not exist” previously. Kentucky Industrial Utility Customers, Inc. v.

Kentucky Utilities Co., Ky., 983 S.W.2d 493, 500 (1998). Stated differently, an amendment is

substantive if it “change[s] the substantive rights and duties of litigants.” Dept. of Agriculture v.

Vinson, Ky., 30 S.W.3d 162, 169 (2000).

Here, although there is no case directly on point, it is clear, based on the Supreme Court’s
definitions of “remedial” and “substantive,” that the 2004 amendment to KRS 278.020 can only
be characterized as substantive, because it created “new rights and responsibilities that did not

exist” before the amendment. Kentucky Industrial Utility Customers, Inc., 983 S.W.2d at 500.

Specifically, the 2004 amendment to KRS 278.400 added two new subsections, (2) and (8),
which significantly and substantively affect not only the obligations of utilities like LG&E, but
also the rights of landowners like Complainants and the Intervenor.

In the new subsection (2), the amendment to KRS 278.020 created an entirely new
obligation for utilities to obtain a CPCN for certain kinds of transmission line extensions, by
providing that those extensions can no longer be considered ordinary extensions of an existing

system. As discussed in detail in section 2. above, the pre-amendment version of the statute



allowed utilities to make ordinary extensions of their transmission lines free of any requirement

that they first obtain a CPCN. Duerson, 843 S.W.2d at 341.

Similarly, in the new subsection (8), the amendment to KRS 278.020 establishes an
entirely new right for affected landowners to request intervention in, and seek a local public
hearing for, a CPCN proceeding. Under the pre-amendment version of the statute, however,
landowners had no such rights. In fact, before the 2004 amendment became effective,
landowners had no right to participate in a public hearing because they were not considered

“parties interested within the meaning of”” the statute. Satterwhite v. Public Service Commission,

Ky., 474 S.W.2d 387, 388 (1972). Rather than expand an existing remedy, the new subsection
(8) creates a completely new remedy by providing for affected landowners to seek a local public
hearing. See Jeffers, 13 S.W.3d at 609.

A statute cannot be applied retroactively unless such application is expressly provided for
by the General Assembly, or unless the exception for remedial amendments applies. Here, the
2004 amendment to KRS 278.020 did not provide for retroactive application, and that
amendment was clearly substantive and not remedial. Accordingly, because the amendment to
KRS 278.020 was not in effect at the time construction on the Gene Snyder line was
commenced, that amendment can not be applied to that line, and thus no CPCN was required

before LG&E started construction.

CONCLUSION

For all of the reasons set forth above, LG&E respectfully requests the Commission to
enter an Order finding that the 2004 amendment to KRS 278.020 does not apply to the Gene

Snyder line, finding that the Company was not required to obtain a CPCN before beginning



construction on that line, dismissing this matter with prejudice, and closing this proceeding on

the Commission’s docket.

Dated: October 27, 2004

Respectfully submitted,
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Tilford Dobbins Alexander Buckaway &
Black, LLP

401 W. Main Street, Suite 1400
Louisville, KY 40202
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Counsel for Loufsvlle Gas and Electric Co.
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)
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v. ) CASE NO. 2004-00293

)

)

)

)

)

LOUISVILLE GAS AND
ELECTRIC COMPANY

DEFENDANT

AFFIDAVIT OF MARK S. JOHNSON

Affiant, having first been duly sworn, states as follows:

1. My name is Mark S. Johnson. I am the Director of Transmission for LG&E
Energy LLC, the parent company of Louisville Gas and Electric Company
(“LG&E”). Ihave personal knowledge of the matters stated herein.

2. LG&E is constructing a new transmission line along the east side of 1-265 in
Jefferson County, Kentucky (the “Gene Snyder line”) because it is necessary to
maintain continued reliability of LG&E’s system in the face of significant growth
in the eastern portions of the Louisville metropolitan area.

3. The Gene Snyder line is within LG&E’s service area and is expected to cost
approximately $6.2 million. That is not an amount of capital outlay which

materially affects the existing financial condition of the Company.



LG&E’s planning for the Gene Snyder line began in 2000 and continued through
2003. Among other things, that planning involved the consideration of a number
of alternative routes for the Gene Snyder line, some of which involved the
individual properties at issue in this proceeding, and some of which did not
involve those properties.

After studying all of the options and negotiating with the Kentucky Department of
Highways (the “Highway Department”), LG&E determined that the location of
the Gene Snyder line, as presently planned and being constructed, was the most
appropriate alternative.

In November 2003, LG&E received approval from the Highway Department for
the portions of the selected route that involved the Highway Department’s right of
way, and began survey and easement acquisition work for the Gene Snyder line.
LG&E representatives discussed the alternatives and the chosen route with
interested parties or those parties’ representatives a number of times. LG&E
representatives contacted all property owners (or their representatives) affected by
the new line, participated in two public meetings in Louisville in January 2004,
met on two other occasions with Louisville Metro Councilman Hal Heiner (whose
district includes the properties at issue in this proceeding) and some of his staff,
worked with Councilman Heiner and his staff to study alternative routes and the
possibility of installing some or all of the Gene Snyder line underground, and
participated in a public meeting at the Public Service Commission (“PSC”) in

May 2004.



10.

11.

12.

In March 2004, LG&E began clearing work on properties where the easements or
permission to use rights of way had already been obtained.

In May 2004, construction was begun on the foundations for the poles themselves.
Those foundations are, on average, six feet in diameter and extend below grade
for twenty feet.

Each of the pole foundations, or footings, contain specially-ordered anchor bolts
of varying lengths, depending upon the size of the pole the footing will support,
which bolts go into the footings below grade and also protrude above grade for
the purpose of connecting to each pole. For example, most of the poles for the
Gene Snyder line will be 100 feet tall, and for those poles the anchor bolts will
measure between 21.5 and 22 feet, and will extend about 20 feet below grade and
approximately two feet above grade.

On May 25, 2004, members of the PSC Staff conducted a field review and were
able to observe that construction of the Gene Snyder line had begun.

As of July 12, 2004, LG&E had: (1) completed all engineering design work for
the Gene Snyder line; (2) obtained necessary permits, as noted above, from the
Highway Department; (3) obtained easements and permission to use rights of way
for 5.1 of the 6.9 miles of the planned route of the Gene Snyder line; (4)
commenced and/or completed negotiations to acquire the remaining easements
needed for the line; (5) begun initial preparations for any condemnation actions
which might be necessary; (6) built necessary roadwork to obtain access to the
sites where new poles were being constructed and would be constructed on

properties where easements or permission to use rights of way had been granted;



(7) performed clearing of vegetation from the planned route of the line on
properties over which easements or permissions to use rights of way had been
obtained; (8) ordered all materials expected to be needed for the new line as
planned, including poles and wires; and (9) completed construction of 14 of the
59 poured concrete and steel-reinforced pole footings required for the line.

13. Construction of the Gene Snyder line continued through the summer and into the
fali of 2004, as additional easements and permission to use rights of way were
obtained by agreement. Condemnation actions have been filed to obtain

easements on the properties at issue in this proceeding.

Further, the Affiant sayeth not. ‘
i

l\fark S.J ohﬁS(ﬁ, Affiant

COMMONWEALTH OF KENTUCKY )
) SS:
COUNTY OF JEFFERSON )

(th
Subscribed, sworn to, and acknowledged before me by Mark S. Johnson this </ day of

October 2004, .
Natary Public, State at Large, KY

My commission expires Sept. 25, 2007

?Wd.\ﬁmn

Notary Public

My commission expires:

315079.3






o e

A

)
@ﬁ“w

(9/’3

# LG&E TRANSMISSION LINES MEETING

Monday, January 12, 2004

4'1‘\0

(/"‘SL/8 }bg a6 | Dotnnd Howes A2{-4603| blosd@bacc gl hamss Catd
T aihed
60
0
i&‘st\o,,l‘s /éﬁﬂ/”’)& é{iﬂlﬁ OJV 1STIAN ﬁmm‘/ 243225 | g sevms®, cheszimacovemny -
L - Pr - ~
o) A m
9331"%‘6"*‘4’ &,s ﬂg T RAI5-080) <com@ipgsnigeny com
o o
93 &O . %I b ‘ )
0 w??,‘ff% “/””“FQ’"% %ﬁm@ 582 fupg) MM lesecpn
ue
o TA&E Z G FE GR 73T/ /«‘:wsy o)
~o__ é/ 47% e ctrergs el
~oe T D, LGaE (2r-za, | TN O @
Lo-E€5NEQry ¢on
— : P
, L Al S\ i Ry
’ Qi:::{ ,Q,a@ M“AO\AF{"/ L}Kf P L642445 | Braionss eAo-|
'a-'--—_‘-" —
(v vt"fr \/ _ N 546375
sy, b b flnd
qa*‘ " vol] \/ Cl/"l[q ‘”fa i 2@29:
3200 VI ﬁ.dlmpnm heldfo o
qG’”g ; | /71l e Fou, v 240 »u‘
| \ MAZ oerkdig Ui totaesy or
“‘7:&——-"") (e / o () 27)- 25 4Gl £
T (pep 4272070 Moo oy
(7 e W ooy ooner
e L0 s G216 geonge- semenT@
/ :— ' ’ - (c,*-( eswv77 L m
fe e £ ~
e /aw@...ﬂ. é)/ //) Lo é},ﬂﬂ Fer-vas ,{(},  Psodde A /%47,

fudk Jw:,,

< /// KA@:

Ll Moo Gomed) Bt 17

TP



éiﬂfye, éﬂ@f’@ ﬁk&fé‘%@dfﬂwﬂﬂ)ﬂmmyéa og w3225 Yro2Y

/.)Cmt, A{q@gam éoEndywr(ﬁ-QASug! <oH

/-z7-0f

SO0 gt

245800

\/ “&sb kol G bimqﬁx.c;ww;mom emc;z'm ggds

' ,., P A\ @«Q"\WN

~ @&T T e
e A 2456352
3e76 YN (Hghrrr bﬁb

{)og‘!' D__!J,‘, ,é[‘q)"f)! Deddic . Harrse @A’)l . go¥.
W, Blyposs. @ﬂfzmmﬂ_m-}a,ﬁ/ﬂwéfﬁlmﬂ-_}45' -daga

Mag i S. Jandsin/ _ MARK  denanl B Joeandenion. Cona. . b e

1Al K 0% (m YA £14%
<. Mlmé;? LT 589~ 575"
Aéuuj é’_ o)
AN / 274/ /um_gé ézsﬁ D il
Cm 6’&7 A3347

Eevee. S’tt’kwu,s

_ é?ea;e] (cvuens‘ ) é- (eae
Ty sl £ 7 sy o GBS

& %
- T Drﬂkf'@ LeguRPRT o 61-?.?_,:,7%11,%.-_-
,.(5@% 14//@( beth. allen £, looksmetro.ory ,ES*.’]?[:S[?Q-..,_..M._
NEM_ Bfuelec(
2l | )




¥ .7
vy 255 Line Edlensin 3/4 f/ YA

4 it eras QN ada 1 LRI U bt on o (B
il S et S (Y ALl B IR

W e /é;//eﬁ%@{/m
|\ Ctecca éﬂp/mm 752 (o] -

| Belh O Lomwell oo =
E /é;wqe &_(E’l/h'fl«? l/; Q >8&<VC{(
Il eyt : 25¢. /444 72
Ll W 7>_Yc

Gtmw GRUBBS Psc —eMe.
Yol J)lomﬂﬁok) LLE. Enerau

1 Noe M, R quo.g* ,
g':%e’tz/u)z: eI\ St NosePH C?élweﬂ)e ,94 ]

Bl e W
T Y e pA Chetgs il

5@% KPsc

/?/h@?«/ 6 CEEN WELL KPSE
> lm Roxness Nl -t
gfsz SH A | '
T}///ﬂ c%/;orr "

[ s Melaglovyd !
ﬁ@mum ' vScC

P einee e Lor
?%4%&4@_%/{7/45 | LG5






















33

PUBLIC SERVICE COMMISSION

278.020 Certificate of convenience and necessity re-
quired for construction provision of utility service or of
utility; exception; approval required for acquisition or
transfer of ownership; severability of provisions

)

No person, partnership, public or private corporation,
or combination thereof shall commence providing utili-
ty service to or for the public or begin the construction
of any plant, equipment, property, or facility for fur-
nishing to the public any of the services enumerated in
KRS 278.010, except retail electric suppliers for service
connections to electric-consuming facilities located
within its certified territory and ordinary extensions of
existing systems in the usual course of business, until
that person has obtained from the Public Service Com-
mission a certificate that public convenience and neces-
sity require the service or construction. Upon the
filing of an application for a certificate, and after any
public hearing which the commission may in its discre-
tion conduct for all interested parties, the commission
may issue or refuse to issue the certificate, or issue it in
part and refuse it in part, except that the commission
shall not refuse or modify an application submitted
under KRS 278.023 without consent by the parties to
the agreement. The commission, when considering an

@

16)

4)

©)

278.620

application for a certificate 1o construct a base load
electric generating facility, may consider the policy of
the General Assembly to foster and encourage use of
Kentucky coal by electric utilities serving the Common-
wealth. Unless exercised within one (1) year from the
grant thereof, exclusive of any delay due to the order of
any court or failure to obtain any necessary grant or
consent, the authority conferred by the issuance of the
certificate of convenience and necessity shall be void,
but the beginning of any new construction or facility in
good faith within the time prescribed by the commis-
sion and the prosecution thereof with reasonable dili-
gence shall constitute an exercise of authority under
the certificate.

No utility shall exercise any right or privilege under any
franchise or permit, after the exercise of that right or
privilege has been voluntarily suspended or discontin-
ued for more than one (1) year, without first obtaining
from the commission, in the manner provided in sub-
section (1) of this section, a certificate of convenience
and necessity authorizing the exercise of that right or
privilege.

No utility shall apply for or obtain any franchise,
license, or permit from any city or other governmental
agency until it has obtained from the commission, in
the manner provided in subsection (1) of this section, a
certificate of convenience and necessity showing that
there is a demand and need for the service sought to
be rendered.

No person shall acquire or transfer ownership of, or
control, or the right to control, any utility under the
jurisdiction of the commission by sale of assets, transfer
of stock, or otherwise, or abandon the same, without
prior approval by the commission. The commission
shall grant its approval if the person acquiring the
utility has the financial, technical, and managerial abili-
ties to provide reasonable service.

No individual, group, syndicate, general or limited part-
nership, association, corporation, joint stock company,
trust, or other entity (an “acquirer”), whether or not
organized under the laws of this state, shall acquire
control, either directly or indirectly, of any utility fur-
nishing utility service in this state, without having first
obtained the approval of the commission. Any acquisi-
tion of control without prior authorization shall be void
and of no effect. As used in this subsection, the term
“control” means the possession, directly or indirectly,
of the power to direct or cause the direction of the
management and policies of a utility, whether through
the ownership of voting securities, by effecting a
change in the composition of the board of directors, by
contract or otherwise. Control shall be presumed to
exist if any individual or entity, directly or indirectly,
owns ten percent (10%) or more of the voting securi-
ties of the utility. This presumption may be rebutted
by a showing that ownership does not in fact confer
control. Application for any approval or authorization -
shall be made to the commission in writing, verified by
oath or affirmation, and be in a form and contain the
information as the commission requires. The ecommis-
sion shall approve any proposed acquisition when it
finds that the same is to be made in accordance with
law, for a proper purpose and is consistent with the
public interest. The commission may make investiga-
tion and hold hearings in the matter as it deems
necessary, and thereafter may grant any application
under this subsection in whole or in part and with
modification and upon terms and conditions as it
deems necessary or appropriate. The commission shall
grant, modify, refuse, or prescribe appropriate terms
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and conditions with respect  every such application

within sixty {60) days after the filing of the application

therefor, unless it is necessary, for good cause shown, .

to continue the application for up to sixty (60) addi- .

tional days. The order continuing the application shall

state fully the facts that make continuance necessary.

In the absence of that action within that period of time,

any proposed acquisition shall be deemed to be ap-

proved.
(6) Subsection (5) of this section shall not apply to any
acquisition of control of any:

(a) Utility which derives a greater percentage of its
gross revenue from business in another jurisdic-
tion than from business in this state if the com-
mission determines that the other jurisdiction has
statutes or rules which are applicable and are
being applied and which afford protection to rate-
payers in this state substantially equal to that
afforded such ratepayers by subsection (5) of this
section;

(b) Utility by an acquirer who directly, or indirectly
through one (1) or more intermediaries, controls,
or is controlled by, or is under common control
with, the utility, including any entity created at
the direction of such utility for purposes of corpo-
rate reorganization; or

{c) Utility pursuant to the terms of any indebtedness
of the utility, provided the issuance of indebted-
ness was approved by the commission.

(7) 1f any provision of this section or the application
thereof to any person or circumstance is held invalid,
the invalidity shall not affect other provisions or appli-
cations of this section which can be given effect without
the invalid provision or application, and to that end the
provisions are declared to be severable.

HISTORY: 2001 ¢35, § 1, eff. 6-21-01; 1998 ¢ 388, § 1,eff.
7-15-98; 1994 ¢ 144, § 1, eff. 7-15-94; 1992 ¢ 102, § 2, eff.
7-14-92; 1988 ¢ 22, § 5, ¢ 12, § 3, ¢ 335, § 1; 1986 c 368,
§1; 1982¢130,§ 1,c82,§ 5; 1978 ¢ 379, § 6; 1974 ¢ 388,
§3; 1972c83,§ 5 1942¢208,8 1; KS 3952-25
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278.020 Certificate of convenience and necessity required for construction

1)

)

3)

provision of utility service or of utility -- Exceptions -- Approval required for
acquisition or transfer of ownership -- Public hearing on proposed
transmission line -- Severability of provisions.

No person, partnership, public or private corporation, or combination thereof shall
commence providing utility service to or for the public or begin the construction of
any plant, equipment, property, or facility for furnishing to the public any of the
services enumerated in KRS 278.010, except retail electric suppliers for service
connections to electric-consuming facilities located within its certified territory and
ordinary extensions of existing systems in the usual course of business, until that
person has obtained from the Public Service Commission a certificate that public
convenience and necessity require the service or construction. Upon the filing of an
application for a certificate, and after any public hearing which the commission may
in its discretion conduct for all interested parties, the commission may issue or refuse
to issue the certificate, or issue it in part and refuse it in part, except that the
commission shall not refuse or modify an application submitted under KRS 278.023
without consent by the parties to the agreement. The commission, when considering
an application for a certificate to construct a base load electric generating facility,
may consider the policy of the General Assembly to foster and encourage use of
Kentucky coal by electric utilities serving the Commonwealth. Unless exercised
within one (1) year from the grant thereof, exclusive of any delay due to the order of
any court or failure to obtain any necessary grant or consent, the authority conferred
by the issuance of the certificate of convenience and necessity shall be void, but the
beginning of any new construction or facility in good faith within the time prescribed
by the commission and the prosecution thereof with reasonable diligence shall
constitute an exercise of authority under the certificate.

For the purposes of this section, construction of any electric transmission line of one
hundred thirty-eight (138) kilovolts or more and of more than five thousand two
hundred eighty (5,280) feet in length shall not be considered an ordinary extension of
an existing system in the usual course of business and shall require a certificate of
public convenience and necessity. However, ordinary extensions of existing systems
in the usual course of business not requiring such a certificate shall include:

(a) The replacement or upgrading of any existing electric transmission line; or

(b) The relocation of any existing electric transmission line to accommodate
construction or expansion of a roadway or other transportation infrastructure;
or

(¢) An electric transmission line that is constructed solely to serve a single
customer and that will pass over no property other than that owned by the
customer to be served.

No utility shall exercise any right or privilege under any franchise or permit, after the
exercise of that right or privilege has been voluntarily suspended or discontinued for
more than one (1) year, without first obtaining from the commission, in the manner
provided in subsection (1) of this section, a certificate of convenience and necessity
authorizing the exercise of that right or privilege.
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No utility shall apply for or obtain any franchise, license, or permit from any city or
other governmental agency until it has obtained from the commission, in the manner
provided in subsection (1) of this section, a certificate of convenience and necessity
showing that there is a demand and need for the service sought to be rendered.

No person shall acquire or transfer ownership of, or control, or the right to control,
any utility under the jurisdiction of the commission by sale of assets, transfer of
stock, or otherwise, or abandon the same, without prior approval by the
commission. The commission shall grant its approval if the person acquiring the
utility has the financial, technical, and managerial abilities to provide reasonable
service.

No individual, group, syndicate, general or limited partnership, association,
corporation, joint stock company, trust, or other entity (an "acquirer"), whether or
not organized under the laws of this state, shall acquire control, either directly or
indirectly, of any utility furnishing utility service in this state, without having first
obtained the approval of the commission. Any acquisition of control without prior
authorization shall be void and of no effect. As used in this subsection, the term
"control" means the possession, directly or indirectly, of the power to direct or cause
the direction of the management and policies of a utility, whether through the
ownership of voting securities, by effecting a change in the composition of the board
of directors, by contract or otherwise. Control shall be presumed to exist if any
individual or entity, directly or indirectly, owns ten percent (10%) or more of the
voting securities of the utility. This presumption may be rebutted by a showing that
ownership does not in fact confer control. Application for any approval or
authorization shall be made to the commission in writing, verified by oath or
affirmation, and be in a form and contain the information as the commission requires.
The commission shall approve any proposed acquisition when it finds that the same
is to be made in accordance with law, for a proper purpose and is consistent with the
public interest. The commission may make investigation and hold hearings in the
matter as it deems necessary, and thereafter may grant any application under this
subsection in whole or in part and with modification and upon terms and conditions
as it deems necessary or appropriate. The commission shall grant, modify, refuse, or
prescribe appropriate terms and conditions with respect to every such application
within sixty (60) days after the filing of the application therefor, unless it is
necessary, for good cause shown, to continue the application for up to sixty (60)
additional days. The order continuing the application shall state fully the facts that
make continuance necessary. In the absence of that action within that period of time,
any proposed acquisition shall be deemed to be approved.

Subsection (6) of this section shall not apply to any acquisition of control of any:

(a) Utility which derives a greater percentage of its gross revenue from business in
another jurisdiction than from business in this state if the commission
determines that the other jurisdiction has statutes or rules which are applicable
and are being applied and which afford protection to ratepayers in this state
substantially equal to that afforded such ratepayers by subsection (6) of this
section;
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(b) Utility by an acquirer who directly, or indirectly through one (1) or more
intermediaries, controls, or is controlled by, or is under common control with,
the utility, including any entity created at the direction of such utility for
purposes of corporate reorganization; or

(c) Utility pursuant to the terms of any indebtedness of the utility, provided the
issuance of indebtedness was approved by the commission.

In a proceeding on an application filed pursuant to this section, any interested
person, including a person over whose property the proposed transmission line will
cross, may request intervention, and the commission shall, if requested, conduct a
public hearing in the county in which the transmission line is proposed to be
constructed, or, if the transmission line is proposed to be constructed in more than
one county, in one of those counties. The commission shall issue its decision no later
than ninety (90) days after the application is filed, unless the commission extends this
period, for good cause, to one hundred twenty (120) days. The commission may
utilize the provisions of KRS 278.255(3) if, in the exercise of its discretion, it deems
it necessary to hire a competent, qualified and independent firm to assist it in
reaching its decision. The issuance by the commission of a certificate that public
convenience and necessity require the construction of an electric transmission line
shall be deemed to be a determination by the commission that, as of the date of
issuance, the construction of the line is a prudent investment.

If any provision of this section or the application thereof to any person or
circumstance is held invalid, the invalidity shall not affect other provisions or
applications of this section which can be given effect without the invalid provision or
application, and to that end the provisions are declared to be severable.

Effective: July 13, 2004

History: Amended 2004 Ky. Acts ch. 75, sec. 1, effective July 13, 2004. -- Amended
2001 Ky. Acts ch. 35, sec. 1, effective June 21, 2001. -- Amended 1998 Ky. Acts
ch. 388, sec. 1, effective July 15, 1998. -- Amended 1994 Ky. Acts ch. 144, sec. 1,
effective July 15, 1994. — Amended 1992 Ky. Acts ch. 102, sec. 2, effective July 14,
1992, -- Amended 1988 Ky. Acts ch. 12, sec. 3, effective July 15, 1988; ch. 22,
sec. 5, effective July 15, 1988; ch. 335, sec. 1, effective July 15, 1988. -- Amended
1986 Ky. Acts ch. 368, sec. 1, effective July 15, 1986. -- Amended 1982 Ky. Acts
ch. 82, sec. 5, effective July 15, 1982; ch. 130, sec. 1, effective July 15, 1982. --
Amended 1978 Ky. Acts ch. 379, sec. 6, effective April 1, 1979. -- Amended 1974
Ky. Acts ch. 388, sec. 3. -- Amended 1972 Ky. Acts ch. 83, sec. 5. -- Recodified
1942 Ky. Acts ch. 208, sec. 1, effective October 1, 1942, from Ky. Stat. sec. 3952-
25.



