
VIA OVERNIGHT MAIL 

April 12,2006 

Ms. Elizabeth OyDonnell 
Executive Director 
Public Service Commission 
2 1 1 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky 40602 

DUKE ENERGY CORPORATION 
1.39 East Fourfh Street 
P 0 Box 960 
Cincinnati ,  OH 45201-0960 
Johir J ,  Fiiritigan, Jr. 
Senior Counsel 
Duke Energy Shared Services, Inc. 
513.287.3601 
513.287.3810 fax 

RECEIVED 

Re: In the Matter of the Application of The Union Light, Heat and Power Company 
for a Certificate of Public Convenience and Necessity to Acquire Certain 
Generation Resources and Related Property; for Approval of Certain Purchase 
Power Agreements; for Approval of Certain Accounting Treatment; and for 
Approval of Deviation from Requirements of KRS 278.2207 and 278.22 13(6), 
Case No. 2003-00252 

Dear Ms. OYDonnell: 

At the informal conference in this matter on March 30, 2006, we handed out and 
referenced a document entitled Utility/Affiliate Power Sales: Has the Death Knell 
Sounded? I have enclosed another copy of this document as Attachment A to this letter. 
We were asked at the informal conference to provide copies of the FERC decisions 
referenced in the handout. Attachment B to this letter is a copy of a letter I filed in this 
case on July 22, 2004, which also lists several FERC cases. I have enclosed five binders 
with this letter. The binder contains copies of the FERC cases referenced in Attachments 
A andB. 

In the July 22, 2004 letter, the Company expressed concern about getting FERC 
approval for transferring the three generating plants to Duke Energy Kentucky. The 
Company informed the Commission in the letter that it would delay applying for FERC 
approval so the Company could monitor pending FERC cases to determine how to best 
structure this transaction to assure FERC approval. We believed at that time, and we 
continue to believe today, that this was the best course of action to obtain FERC approval 
for the asset transfer. As we mentioned during the informal conference, we succeeded in 
this approach by eventually getting FERC approval for the asset transfer, but FERC 
changed the conditions for wholesale power transactions between affiliates, such that 

183630 www duke-energy corn 



FERC would not approve the back-up supply agreement as we had originally proposed it 
to this Commission in 2003. 

We appreciate the opportunity to discuss this matter at the informal conference. 
As discussed, we will make a proposal in our upcoming rate case for a substitute 
arrangement for the back-up supply agreement. Thank you for your consideration in this 
matter. 

Sincerely, 

JOMJ. Finnigan, Jr. 
Senior Counsel 
Duke Energy Shared Services, Inc. 

cc: Hon. Richard G. Raff (with enclosures) 
Hon. Dennis G. Howard, I1 (with enclosures) 
Won. Elizabeth E. Blackford (with enclosures) 
Hon. David Edward Spenard (with enclosures) 
Hon. Michael L. Kurtz (with enclosures) 



COMMONWEfiTH OF KENTUCKY 
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In the Matter of: ) 
) 

APPLICATION OF THE UNION LIGHT, 1 
HEAT AND POWER COMPANY FOR A 1 
CERTIFICATE OF PUBLIC CONVENIENCE ) 
AND NECESSITY TO ACQUIRE CERTAIN ) 
GENERATION RESOTJRCES AND RELATED ) 
PROPERTY; FOR APPROVAL OF CERTAIN ) CASE NO. 2003-00252 
PURCHASE POWER AGREEMENTS; FOR ) 
APPROVAL OF CERTAIN ACCOUNTING ) 
TREATMENT; AND FOR APPROVAL OF ) 
DEVIATION FROM REQUIREMENTS OF ) 
KRS 278.2207 AND 278.2213(6) 1 
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VIA 0 VERNIGHT MAIL 

July 22,2004 

Ms. Elizabeth O'Donnell RECEBVES] 
Executive Director 
Public Service Commission 
21 1 Sower Boulevard 
P. 0. Box 615 
Frankfort, Kentucky 40602 

Re: In the Matter of the Application of the Union Light, Heat and Power Company for 
a Certificate of Public Convenience and Necessity to Acquire Certain Generation 
Resources and Related Property; for Approval of Certain Purchase Power 
Agreements; for Approval of Certain Accounting Treatment; and for Approval of 
Deviation from Requirements of KRS 278.2207 and 278.2213(6); Case No. 2003- 
00252 

Dear Ms. O'Donnell: 

In the above captioned proceeding, in which The Union Light, Heat and Power Company 
(UL;H&P) sought, among other things, Commission approval to acquire certain generating 
facilities from its parent company, The Cincinnati Gas & Electric Company (CG&E), 
ULH&P stated that its anticipated date for the closing of this transaction would be July, 
2004. For reasons related to the Federal Energy Regulatory Commission's (FERC) close 
scrutiny of aff~tliate transactions, WH&P has not yet sought FERC approval of certain 
purchase power agreements between ULH&P and CG&E related to this transaction, and 
thus has not closed this transaction. 

UL,H&P believes that the most prudent course of action with regard to seeking FERC 
approval is to postpone seeking FERC approval of this transaction at the present time, and 
to continue to monitor deveIopments in similar cases currently before FERC, including the 
Arneren case', and Cinergy's case involving the transfer of two generating facilities to PSI 
Energy, kc. (which is pending rehearing).2 FERC also has recently initiated two technical 
conferences examining the issues pertinent to affiliate purchase power transactions3 and 

'see Ameren Energy Generating Co.. et al., 103 FERC P 61,128 (2003), reh'g pending. 

See Cinergy Services, Inc., 102 FERC P 61,128 (2003), reh'g pending. 

' See In the Matter of Solicitation Processesfor Public Utilities, Docket NO. PL04-6-000. 
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Elizabeth O'Donnell, Executive Director 
Kentucky Public Service Commission 
Re: Case No. 2003-00252 

Page Two 
July 22,2004 

utility purchase of affiliate generating faci~ities.~ IJLH&P has monitored these technical 
conferences. IJT>H&P believes that by waiting for these cases to progress further, it will be 
better able to shape its filing to any specific requirements arising out of these proceedings 
and avoid a hearing at FERC. ULH&P believes that if it makes its filing before these 
proceedings are concluded, the matter may very well be set for hearing, delaying the 
uItimate closing date by 14 - 16 months. 

ULH&P and CG&E maintain every intention of seeing this transaction close, and 
providing WH&P's customers a reliable source of reasonably-priced electric generation. 
Please be encouraged to contact me should you have any questions regarding this matter. 

Very truly yours, 

cc: A. W. Turner 
Anita Mitchell 
Elizabeth Blackford 

See in The Matter of Conference on Public Utilities' Acquisition and Disposition of Merchant Generation 
Assets, Docket No. PL04-9-000. 
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UTILITYIAFFILIATE POWER SALES: 
HAS THE DEATH KNELL SOUNDED? 

Thomas L. Blackburn, Esquire 
Bruder, Gentile & Marcoux, L.L.P. 
1701 Pennsylvania Avenue, N.W. 
Suite 900 
Washington, D.C. 20006-5805 
Telephone: 2021296-1 500 
Facsimile: 2021296-0627 
E-Mail: tlblackburn@brudergentile.com 

I I 

Energy Bar Association 
Southern Chapter 
April 25, 2005 I 
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. FERC's Objectives in Mountainview 

9 FERC was faced with a sharp decline in the number of planned generators 
that were being completed. Construction had been suspended. 

9 FERC also saw a trend toward the purchase of independent generators by 
utilities. Mountainview had three owners before SCE proposed to purchase it. 

9 Post-Enron, FERC also was concerned about the ability of large owners of 
generation to affect the market through bidding strategies. It concluded that 
this could be avoided by broadening the number of owners of generation and 
restricting the bidding practices of the large owners. 

9 FERC wanted to protect and encourage production markets, having 
concluded that a robust generation market with numerous participants 
achieves long-term consumer benefits. 

L 

Bruder, Gentile & Marcoux, L.L,P 
8 
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9 

Allegheny Energy Supply - 
the FERC Establishes New Standards 

9 AE Supply was selected to supply a portion of Potomac Edison's standard 
offer service obligations. 

The contract was awarded pursuant to a public RFP that was designed 
through a proceeding at the Maryland PSC; provided for all bidders to be pre- 
qualified using publicly available criteria; was monitored by an independent 
consultant; and the results of which were approved by the Maryland PSC. 

9 The FERC held that the RFP met the Edgar standards. It also provided 
guidance on the standards it will use to evaluate future RFPs to ensure that 
affiliates do not receive undue preference. 

Bruder, Gentile & Marcoux, L.L.P. 
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Wisconsin Public Service - A Meaningless Exercise? 

P WPSC filed a renegotiated power sales agreement with its affiliated utility, 
Upper Peninsula Power Company. UPPCO is in a transmission-constrained 
area and had not received any responses to three previous RFPs other than 
responses from WPSC. 

P WPSC proposed to charge UPPCO the average price WPSC charges under 
its market-based rate authority to non-affiliated wholesale long-term power 
purchasers in the region, which resulted in a reduction in the rates that 
otherwise would be charged to UPPCO. 

P The Commission held that another RFP was not necessary, given the past 
history, However, it set the matter for hearing, stating that the rates had not 
been shown to be just and reasonable. WPSC, 109 FERC fi 61,319 (2004). 

Bruder, Gentile & Marcoux, L.L.P. 
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Lesson Learned # 3: 
J 

FERC Will Set All for Hearing All Affiliate Transactions that Do Not 
Result from RFPs that Meet the Allegheny Criteria 

P Commissioner Kelliher correctly pointed out in CESl that the FERC was using 
Allegheny as a "bright line" instead of as guideline. Doing so wastes 
resources; the FERC should have known that it would not achieve a lower 
price as a result of setting the case for hearing. 

P FERC set the WPSClUPPCO case for hearing even though the price was 
below cost and there obviously was no competitive market in the UPPCO 
region. The contract could not have an adverse impact on other suppliers in 
the market or competition in general - the asserted reasons for expanding the 
FERC's oversight of such transactions. 

It is almost certain that the Commission will also set for hearing all cases that 
attempt to justify rates based on the other criteria set out in Edgar- 
comparisons to the prices paid by other purchasers and benchmark data. 

Bruder, Gentile & Marcoux, L.L,P. 
: 7 
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UNITED STATES OF AMERICA 

FEDERAL E;NERGY REGULATORY COMMISSION 

Before Commissioners: Pat Wood, 111, Chairman; 
William L. Massey, and Nora Mead Brownell. 

Ameren Energy Generating Company 
and Union Electric Company, Docket No. EC03-53-000 
d/b/a AmerenUE 

ORDER SETTING DISPOSITION OF FACILITIES APPLICATION 
FOR HEARING 

(Issued May 5,2003) 

1. On February 5,2003, Arneren Energy Generating Company (AEG) and IJnion 
Electric Company d/b/a AmerenUE (AmerenUE) (collectively, Applicants) filed an 
application under Section 203 of the Federal Power Act (FPA)' requesting Commission 
authorization to transfer from AEG to AmerenUE the jurisdictional interconnection 
facilities associated with certain generating assets that are also to be sold to AmerenUE. 
The Commission is concerned that the proposed transaction may undermine competition 
and thus may not be consistent with the public interest. We will, therefore, set the 
application for hearing, as discussed below. 

I. Background 

2. AmerenUE, a subsidiary of the Ameren Corporation (Ameren), provides 
wholesale and retail electric service and retail gas service to customers in Missouri and 
I l l inoi~.~ AmerenUE owns about 8,500 megawatts (MW) of generating capacity and also 

' 16 U.S.C. rj 824b (2000). 

2AmerenUE serves wholesale electric load (at market-based rates) only in 
Missouri and most of its retail electric load is located in Missouri, where retail service 

(continued.. .) 
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purchases power to meet its peak load, which exceeded 8,600 MW in 2002. Central 
Illinois Public Service Company d/b/a AmerenCIPS (AmerenCIPS), also a subsidiary of 
Arneren, provides retail electric and gas service to customers in Illinois. AmerenUE has 
market-based rate authority. Both AmerenUE and AmerenCIPS provide transmission 
service under the Ameren OATT, and Ameren has received conditional authorization 
from the Commission to join the Midwest Independent Transmission Operator, Inc. 
(Midwest ISO) through GridAmerica, an independent transmission company. 

3. AEG, another subsidiary of Ameren, has market-based rate a~thority.~ AEG owns 
generating resources of approximately 4,600 MW and sells wholesale power to its 
affiliate, Ameren Energy Marketing Company (AEM), and to non- affiliate^.^ Among 
AEG's current resources are the Pinckneyville, Illinois generation facility 
(Pinckneyville), consisting of eight combustion turbine generator units (CTG) with a 
total capacity of 3 16 MW and placed in service in 2000 and 2001, and the Kinmundy, 
Illinois generation facility (Kinmundy), consisting of two CTG units with a total capacity 
of 232 MW and placed in service in 2001. 

B. Transaction and Ar~uments Presented bv Aaplicants 

4. Under separate asset transfer agreements, AEG will sell Pinckneyville and 
Kinmundy, along with certain transmission facilities that interconnect these generating 
facilities to the Ameren transmission system, to AmerenUE at a net book value of $161.5 
million and $96.4 million, respectively. As a result, AmerenUE would own an additional 
548 MW of generation capacity. 

5. According to Applicants, the purpose of the transaction is to enable AmerenUE to 
meet its peak load requirements, both short-term and long-term, including planning 
reserve requirements (1 5 percent for 2003 and 17 percent for 2006) established in the 
Mid-America Interconnected Network, Inc. (MAIN) regional reliability council. Rased 
on these requirements, Applicants state that AmerenUE's resource needs are 543 MW in 
2003, increasing to 99 1 M W  in 2006. 

'(...continued) 
has not been deregulated. Retail electric service has been deregulated in Illinois. 

3AEG does not own a transmission system and does not provide retail service. 

4Most of AEG's resources were transferred to it from AmerenCIPS in 1999. 
AEM's purchases from AEG are principally resold to AmerenCIPS for the purpose of 
serving AmerenCIPS' retail customers. 
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6.  Applicants argue that AmerenUE's decision to meet its needs by buying these 
plants is a reasonable one that does not reflect affiliate preference. Applicants state that 
the choice of Pinckneyville and Kinmundy resulted from AmerenUE's resource planning 
process and is consistent with a Stipulation and Agreement (Missouri Stipulation) 
approved by the Missouri Public Service Commission (Missouri Commission). They 
also assert that the proposed price of the facilities is reasonable, in comparison with other 
recent sales of similar types of generating capacity used for peaking purposes. 
According to Applicants, AmerenUE analyzed several options in addition to the 
proposed purchase, such as purchasing power on the market, purchasing existing assets 
from non-affiliates, and building new capacity, before reaching a decision, as discussed 
below. 

7 .  In support, Applicants offer an affidavit, based principally on analyses contained 
in Attachment I1 to the affidavit, filed confidentially pursuant to 4 388.1 12 of the 
Commission's reg~lations.~ Applicants contend that disclosure of the information 
contained in Attachment I1 could damage their ability to engage in transactions at 
reasonable prices. 

8. In the fall of 2001, AmerenUE issued a Request for Proposal (RFP) for 500 MW 
of capacity for the period 2002 through 20 1 1. The bids received were evaluated in 
conjunction with a 25-year analysis of the cost to build peaking capacity. According to 
Applicants, an Asset Mix Optimization (AMO) Analysis presented to the Missouri 
Commission staff in January 2002, indicated that the least cost RFP options, coupled 
with the construction of combustion turbine generators at the end of the contracting 
period (201 l),  was comparable in cost to the purchase of generating facilities from AEG. 
However, Applicants state that during the period when the W P  bids were being 
evaluated, the Missouri Commission staff expressed a concern with AmerenUE meeting 
its needs through power purchases and indicated a preference that AmerenUE own hard 
assets. Applicants claim that as a result of discussions with the Missouri Commission 
staff, AmerenTJI;: agreed "to focus on building and/or owning generating assets as the 
long-term least-cost method of meeting AmerenUE's resource  need^."^ Ameren'lJE 
updated the AM0 Analysis in 2002, and the analysis showed that the addition of simple 

'Applicants state that Attachment I1 contains highly confidential and sensitive 
information, including (1) marketing analyses, (2) pricing information, (3) information 
about the operating characteristics of AEG's facilities and (4) commercially sensitive 
analysis of the value of certain generating facilities owned by unaffiliated entities. 

6Appendix A to the Application, Affidavit of Richard A.Voytas at 5-6. 



' . 2 0 0 3 b 5 0 5 - 3 0 6 8  I ssued by FERC OSEC 0 5 / 0 5 / 2 0 0 3  i n  Docket#: ECO3-53-000  

Docket No. EC03-53-000 - 4 - 

cycle and combined cycle combustion turbines would meet AmerenUE's needs on a least 
cost planning basis. 

9. Applicants state that among the alternatives considered by AmerenUE were the 
purchase of existing generating assets from non-affiliated entities both inside and outside 
of the Arneren control area. However, AmerenUE rejected the purchase of generators 
outside of its control area due to the inability of the generators to obtain firm 
transmission service to the Ameren border, as documented in its evaluation of the 
responses to the RFP. Although transmission facility upgrades are planned, the timing of 
the completion of the upgrades is uncertain, making this option unrealistic, in 
AmerenlJE's view. Similarly, Applicants indicate that AmerenUE rejected the purchase 
of two non-affiliated generators inside of its control area due to concerns about the 
creditworthiness of the owners of the assets and about transmission constraints associated 
with the  plant^.^ 

10. Apart from the Pinckneyville and Kinmundy plants, AmerenUE also evaluated 
other AEG plants. Applicants state that municipal property tax issues and implications 
for holding company requirements eliminated one plant from consideration, transmission 
constraints eliminated another, and high net book value caused still another to be 
infeasible. According to Applicants, none of these concerns were present for 
Pinckneyville and Kinmundy. 

1 1. In addition, AmerenUE evaluated the option of constructing new capacity. 
According to Applicants, although the cost of new combustion turbines is slightly lower 
in today's environment of surplus capacity than a few years ago, AmerenUE estimated 
the site acquisition and development costs for new facilities to be higher than the costs 
incurred by AEG to develop the Pinckneyville and Kinmundy sites. The higher costs are, 
in part, due to the fact that the most desirable sites for new generation, where existing gas 
pipelines intersect with transmission lines, have already been taken. Applicants point out 
that site and development costs increase as plants are located farther from either a gas 
pipeline or a transmission system. 

12. Further, Applicants claim, the net book value AmerenUE will pay for 
Pinckneyville and Kinmundy is within the range of prices at which other facilities 
comparable in terms of operational flexibility and reliability that have recently been sold. 
A comparison with five other plant sales shows that the price to be paid for Kinmundy is 

7According to Applicants, these concerns involve commercially sensitive issues, 
the disclosure of which could harm the owners of the assets. 
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lower than for all of the other sales except one. The price to be paid for Pinckneyville, 
although greater than that of four of the plants, is 20 percent less than the highest priced 
plant recently sold. 

13. Finally, Applicants claim that their decision is consistent with the Missouri 
Stipulation between Ameren UE and the Missouri Commission staff, which was 
approved by the Missouri Commission on July 25,2002. The Missouri Stipulation 
requires AmerenlJE to acquire 700 MW of new "regulated" generating capacity by June 
30, 2006,8 and specifically states that this requirement may be met by the purchase of 
generation plant from an Ameren affiliate at net book value. The Missouri Stipulation 
also requires that AmerenUE construct new transmission lines and transmission upgrades 
that will increase transmission import capability by 1,300 Mw.' 

C. Notice and Res~onsive F i l in~s  

14. Notice of Applicants' filing was published in the Federal Register, 68 Fed. Reg. 
7,995 (2003) with motions to intervene and protests due on or before February 26,2003. 
Timely motions protesting the application were filed by Midwest Independent Power 
Suppliers, Inc. (MWIPS), The Electric Power Supply Association (EPSA) and Calpine 
Corporation (Calpine).Io Timely motions to intervene without protest were filed by the 
PSEG Companies," the NRG Companies (NRG) and Exelon Corporation. An untimely 
motion to intervene without protest was filed by National Energy Marketers Association 
(NEM). On March 13,2003, Applicants filed an answer (Applicants' Answer) to the 
protests. 

15. On March 18,2003, the Missouri Comission submitted a letter to the 
Commission in response to Applicants' request that the Missouri Commission ask the 

'"Regulated" capacity is not defined, but presumably refers to generating capacity 
that will be subject to cost-based regulation and will be used to meet Missouri retail load. 

91n addition, the Missouri Stipulation provides that retail rates will remain frozen, 
except for certain specified rate decreases, through June 30,2006. 

"Calpine endorses EPSA's protest without offering separate comments. Calpine 
requests that it be permitted to supplement its filing to provide more detailed comments, 
if necessary. 

"Although not filing a protest, the PSEG Companies state that they generally 
support the filings by EPSA and Midwest Suppliers. 
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Commission to expeditiously approve the application. The Missouri Cornmission 
requests that the Commission timely consider the application and states that it does not 
object to approval of the application, but further states that it is not seeking to comment 
in any manner on the protests that have been filed in the proceeding. As explained in its 
letter, the Missouri C o d s s i o n  does not pre-approve acquisitions such as this one. 
Rather, it reviews the prudence of the acquisition when AmerenUE files to pass through 
the costs of the acquisition to retail customers. 

16. On March 28,2003, NR.G, which had not filed a protest, filed a motion for leave 
to file an answer to AmerenUE's Answer. On April 14,2003, Applicants filed a 
response to NRG's Answer. Finally, on April 25,2003, Calpine filed a motion to lodge 
recent relevant information regarding a pending Illinois Commerce Commission 
proceeding involving the facilities at issue in this proceeding. 

11. Discussion 

A. Procedural Matters 

17. Pursuant to Rule 2 14 of the Commission's Rules of Practice and Procedure 
(18 C.F.R. 8 385.214 (2002)), the timely motions to intervene make the movants parties 
to these proceedings. In addition, the Commission will grant NEM's untimely motion to 
intervene, as it was filed at an early stage of the proceeding and will not unduly delay the 
proceeding. Answers to protests are prohibited by Rule 2 13(a)(2) (1 8 C.F.R 
§ 385.213(a)(2)) unless otherwise ordered by the decisional authority. We will accept 
Applicants' Answer since it assists the Commission in understanding several issues. 
However, we will not accept NRG's Answer and Applicants' April 14 response to NRG's 
Answer because they do not add anything to the Commission's understanding of the 
issues in this case. We will accept Calpine's motion to lodge because it aids in the 
Commission's understanding of the issues in this case. 

18. Section 203(a) of the FPA provides that: 

No public utility shall sell, lease, or otherwise dispose of the whole of its facilities 
subject to the jurisdiction of the Commission, or any part thereof of a value in 
excess of $50,000, or by any means whatsoever, directly or indirectly, merge or 
consolidate such facilities or any part thereof with those of any other person, or 
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purchase, acquire, or take any security of any other public utility, without first 
having secured an order of the Commission authorizing it to do so.I2 

19. In 1996, the Commission issued the Merger Policy Statement setting forth 
procedures, criteria and policies applicable to public utility mergers and other 
dispositions of jurisdictional facilities.I3 The Merger Policy Statement and Order No. 
642,14 which sets forth the Commission's filing requirements for Section 203 
applications, provide that the Commission will take account of three factors in its Section 
203 analysis: (a) the effect on competition; (b) the effect on rates; and (c) the effect on 
regulation. For the reasons discussed below, we will set the proposed transaction for 
hearing on the effect on competition. 

1. Effect on Competition 

a. Arguments in Ap~lication 

20. Applicants state that Order No. 642 does not require a competitive screen analysis 
far intra-company transfers, as is the case here.'' They point out that such transfers do 
not change concentration in generation markets and state that the Commission has 
recognized that such transfers do not present competitive concerns, citing Order No. 
642,16 GenHoldings I, L.L.C.,I7and PP&L Resources. Inc.I8 Thus, Applicants claim that 
the proposed transaction will not adversely affect competition. 

1216 U.S.C. 5 824b(a) (2000). 

I3See Inquiry Concerning the Commission's Merger Policy Under the Federal 
. Power ~ y ~ o l i c ~  Statement, Order No. 592,61 Fed. Reg. 68,595 (1996), FERC Stats. 

& Regs. 7 3 1,044 at 30,117- 18 (1 996), order on reconsideration, Order No. 592-A, 62 
Fed. Reg. 33,341 (1997), 79 FERC 61,321 (1997) (Merger Policy Statement). 

I4Revised Filing Requirements Under Part 33 of the Commission's Regulations, 
FERC Stats. & Regs., Regs. Preambles 1996-2000 7 3 1,111 (2000) (Order No. 642). 

"Order No. 642 at 3 1,902. 

1796 FERC 7 61,140 at 61,602 (2001). 

'"0 FERC 7 6 1,203 at 61,649 (2000). 
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b. Intervenors' Ar~urnents 

21. Protestors distinguish the precedent cited by Applicants in support of the 
transaction, noting that the cited cases involved intra-company transfers that separate 
generation activity from other lines of business in order to facilitate competition. To the 
contrary here, Protestors note, the proposed transfer of merchant generation to a 
franchised utility's regulated rate base to meet retail needs reverses the process and 
removes demand from the wholesale market that would otherwise be subject to 
competitive farces. Protestors contend that, at the least, this transfer should be 
considered a change in status that the Commission must consider in determining whether 
to permit AmerenUE and AEG to retain market-based rate authority. If the Commission 
approves the transfer, they urge that it be conditioned on AmerenUE agreeing to not 
make any off-system sales at market-based rates, including sales to any Ameren affiliate. 
According to Protestors, this requirement would be consistent with DTE East China, 
=,I9 where the Commission allowed a merchant affiliate of the operating public utility 
to sell power in the public utility's region at negotiated rates subject to a cost-based rate 
cap. 

22. Protestors express concerns about the possible effects on the competitive process 
resulting from the type of affiliate transaction proposed here. They note that the success 
of facilities constructed as merchant plants, such as Pinckneyville and Kinrnundy, 
depends on market conditions and efficiency of plant operations. They argue that AEG 
and Ameren (and their investors) were able bath to avoid obligations placed an 
traditional utilities in building the plants and to obtain the benefit of opportunities to sell 
in the market at market-based rates. Thus, AEG and Ameren should have to accept the 
risk of possible non-recovery of costs in a depressed market, the same risk accepted by 
non-affiliated generators. Protestors contend that permitting this risk to be transferred 
will protect the merchant from losses due to power sales at marginal cost in a soft market 
and thus destroy a level playing field. Also, with a greater likelihood of cost recovery 
than is the case for non-affiliated suppliers, affiliated generators that are more costly than 
non-affiliated generators may capture sales that would be otherwise gained by less costly 
alternatives. In addition, Protestors suggest that a company not affiliated with a 
traditional utility in whose shadow it is able to build may be deterred from meking 
generation investments if it perceives that affiliated merchant generators will be allowed , 

to move generation in and out of rate base in response to changing market conditions and 
that the output of such plants can be sold at less than marginal cost. 

1999 FERC 1 6 1,3 15 (2002). 
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23. Protestors further regard the type of transaction proposed here to be inconsistent 
with the concepts underlying RTO initiatives and the Standard Market Design (SMD) 
NOPR." They state that the Commission has emphasized the importance of long-term 
bilateral contracts in conjunction with short-term spot markets as necessary to achieve 
competitive market outcomes. According to Protestors, transactions such as this 
undermine the opportunity to compete for load through bilateral contracts. 

24. Protestors, particularly EPSA, assert that the transfer of merchant generation to an 
affiliated franchised utility should be permitted only upon ashowing that the transfer is 
superior to a "market" alternative. Because the proposed transaction is equivalent to a 
life-of-unit power purchase and sale contract between affiliates, the Commission should 
evaluate the transaction in the same manner as it does affiliate purchase contracts. EPSA 
would have the Commission use the standards first developed in Boston Edison 
Company Re: Edgar Electric Company ( E d ~ a r ) ~ '  for judging power sales between 
affiliates. Specifically, EPSA believes that Applicants should be required to either 
conduct a transparent competitive solicitation or provide benchmark evidence. Only with 
such evidence can Applicants show that their proposal is more reliable, efficient and 
economical that other competitive options and that AmerenUE has not unduly favored its 
affiliate. 

25. Based on Edgar, EPSA identifies three forms of evidence for demonstrating lack 
of affiliate abuse: (1) evidence of direct head-to-head competition between the affiliated 
seller and unaffiliated suppliers in either a formal solicitation or an informal negotiation 
process; (2) evidence of the prices that nan-affiliated buyers were willing to pay the 
affiliated sellers for similar services; or (3) benchmark evidence of market value, based 
on both price and non-price terms and conditions, of contemporaneous sales made by 
non-affiliated sellers for similar services in the relevant market. EPSA notes that since 
Edgar, the Commission has approved affiliate contracts based on review of the RFP 
process used by the purchasing utility (in Aquila Energy Marketing and Southern 

20Remedying Undue Discrimination through Open Access Transmission Service 
and Standard Electricity Market Design, 67 Fed. Reg. 55,45 1 (Aug. 29,2002); IV FERC 
Stats. & Regs. Tj 32,563 (July 3 1,2002). 

2287 FERC Tj 6 1,217 (1999) 
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Power C O . ~ ~ ) ,  thus indicating that affiliate contracts that result from a fair, 
contemporaneous RFP process are acceptable. In addition, EPSA points out, the 
Commission has approved a contract based solely on "benchmark" testimony (in Ocean 
State Power 1124, which explained that several factors, such as the relevant market, the 
contemporaneousness of the benchmark evidence, comparability and non-price terms 
must be evaluated in the benchmark analysis). 

26. EPSA regards Applicants' evidence as inadequate with respect to either the first or 
third Edgar test." First, according to EPSA, Applicants have not relied on a competitive 
solicitation, as their sole purpose was to avoid direct competition. Second, Applicants 
have not provided evidence of valid competitive benchmarks. EPSA argues that the two- 
year-old RFP can hardly be viewed as yielding bids comparable to the proposed transfer, 
given that market conditions have changed in the interim. Also, the analysis of the RFP 
results may be faulty, since it may be based on unreliable market price projections after 
20 1 1. Further, intervenors note that they are prevented from evaluating the ' 
reasonableness of an analysis that has been filed confidentially. 

27. Thus, Protestors argue that before the Commission acts on this application, 
Applicants should be required to either conduct a new, updated and transparent 
solicitation or submit some other form of market evidence that the requested transfer is 
equivalent or superior to any "market" alternative. Absent this showing, Protestors urge 
that the Commission deny the application, or, in the alternative, set the matter for a trial- 
type evidentiary hearing, similar to that the Commission has required for its review of 
other types of affiliate transactions. 

c. Applicants' Response 

28. Applicants acknowledge that the Commission has announced its intention, in light 
of "generic concerns" raised by affiliate plant sales, to modify its approach to analyzing 

2397 FERC 7 6 1,279 (200 1). 

24 59 FERC 7 61,360 at 62,332 (1992), order denying reh'g: and grantina 
clarification, 69 FERC 7 6 1,146 (1 994). -- 

25EPSA states that to date, no utility has attempted to justify a contract on the basis 
of evidence required under the second Edgar test. 
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the competitive effects of such transactions "in the future."26 However, because the 
Cornmission has not yet enunciated new standards or criteria, they contend that the 
Commission should not apply new standards to this transaction; the transaction meets 
current standards, and the capacity at issue is needed to meet reserve margin 
requirements for s u m e r  2003. In addition, Applicants note that the sale is consistent 
with the Missouri Stipulation, which was entered into in summer 2002, long before 
Cinergy was issued. Applicants state that no evidence has been submitted to show that 
the sale of the plants is intended to provide AEG a "safety net" or to shield AEG from 
competition. Rather, AmerenUE is simply seeking to meet its needs on a least cost basis 
consistent with the Missouri Stipulation while taking into account the Missouri 
Comrnission staffs preference that AmerenUE own hard assets. Applicants disagree 
that AmerenUE is guaranteed recovery of the costs associated with the transaction, since 
such a claim assumes that state regulators will not act responsibly to protect retail 
customers. 

29. Applicants argue that Protestors, rather than offering relevant evidence or studies, 
have made only vague or speculative claims that the purchase of the plants is not prudent 
or reasonable. They suggest that Protestors are more concerned with protecting their 
interests as competitors, as opposed to protecting competition. Creating an artificial 
preference for the purchase of power from non-affiliates is no more conducive to the 
competitive process than is an unjustified preference for an affiliate. 

30. In this instance, Applicants argue, power purchases would be inconsistent with the 
Missouri Stipulation. The purchase of comparable units from non-affiliated entities was 
not viable for meeting summer 2003 needs, due to uncertainty and potential delay arising 
out of transmission availability and creditworthiness. Applicants contend that the Voytas 
affidavit explains why these alternatives are not viable and also shows that the price to be 
paid for the plants is less than or comparable to the prices paid in arms-length 
transactions between non-affiliates for similar facilities. While Applicants recognize that 
the proposed sale would "remove" demand from the wholesale market, they note that any 
long-term contract has the same consequence. The fact that some other supplier or other 
plant owner offering less favorable terms was not chosen does not mean that competition 
did not occur. 

3 1. Applicants disagree that the standards of Edgar should be applied to the proposed 
transaction. A heightened standard of review for affiliate transactions under Section 205 

26See - Cinergy Services, Inc., @ aJ., 102 FERC T[ 62,128 at 61,345 (Cinergy) 
(2003). 
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is unnecessary where, as here, all customers are protected by retail rate freezes, retail 
customer choice or fixed rate contracts. Even when such protections end, Applicants 
claim, approval of the transaction by the Commission would not prevent the Missouri 
Commission from reviewing any AmerenUE filing to recover the costs in cost-based 
rates. Applicants point out that, in contrast, the Missouri Commission would not have 
similar review authority over costs arising from a Commission-approved contract 
involving power purchases in the market. 

32. Applicants claim that, in any case, they have adequately demonstrated that no 
affiliate preference has occurred. First, they refer to the prices paid in similar 
transactions between non-affiliates and conclude that the prices to be paid for 
Pinckneyville and Kinrnundy are comparable. Second, they note that the Voytas affidavit 
contains a comparative analysis of non-price factors, such as deliverability and 
creditworthiness. Third, they reiterate the Missouri Commission staffs preference that 
AmerenUE own hard assets. Fourth, with respect to the timing of the analyses, 
Applicants note that AmerenUE relied on data on plant sales that closed as late as 
December of 2002 and an updated AM0 Analysis in 2002. Fifth, Applicants state that 
EPSA has provided no evidence to show that AmerenUE's long-term energy projections 
are inaccurate. 

33. Applicants also contend that Protestors have not provided any legitimate basis to 
condition AmerenUE's market-based rate authority, noting that the transaction does not 
alter the amount of company-owned generating capacity and that no evidence of market 
power abuse has been submitted. Applicants also argue that Protestors' reference to DTE 
East China is not on point, since the affiliate in that case had not requested market-based 
rate authority in the first instance. 

34. Finally, Applicants dispute that the proposed transaction is inconsistent with 
SMD. According to Applicants, SMD emphasizes the need for utilities to avoid overuse 
of spot-market purchases and, instead, rely on a variety of long-term resources, including 
self-supply as well as bilateral contracts, to achieve resource adequacy. Applicants state 
that AmerenUE expects to continue to use a mix of resources, including self-owned 
generation, long-term purchases and spot market purchases and that members of the 
groups protesting this application will be able to compete for sales to meet AmerenUE's 
needs. They also challenge the assertion that the proposed transaction is contrary to the 
Commission's RTO policies, as no competitor alleges that Ameren has denied access to 
its transmission system. 

d. Commission Determination 
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35. Applicants have not shown that the proposed transaction will not adversely affect 
competition. We will order a trial-type hearing to be held to examine possible effects of 
the proposed transaction on competition before we make any determination as to whether 
the proposed transaction is consistent with the public interest. 

36. Heretofore, as we stated in Order No. 642, the Commission's experience has been 
"that anticompetitive effects are unlikely to arise with regard to internal corporate 
reorganizations or  transaction^."^^ However, this pronouncement was made in the 
context of the types of intra-corporate transactions that the Cornmission had been 
confronted with at that time. Such transactions had been of two general types. Usually, 
in a transfer of jurisdictional facilities occurring as a consequence of the creation of a 
holding company or a reorganization of interests or entities holding the facilities, no 
change would occur in the way the associated generating facilities were operated or the 
way output from the generation facilities was marketed or sold, regardless of whether the 
generation facilities were used for cost-based sales or market-based sales. On other 
occasions, sometimes as the result of state restructuring initiatives, separate generating 
subsidiaries had been established. In both types of Section 203 transactions, the 
Commission found that competitive concerns generally do not arise. 

37. In contrast, the filing here marks the second occasion within a very short period 
that a franchised utility has sought our approval to acquire jurisdictional facilities 
associated with generating facilities initially developed and marketed as merchant 
generation by a power marketer affiliate. We indicated in Cinergy our concerns about 
"the possible implications of affiliate transactions of the type proposed here for the 
competitive process in general and for the region's wholesale competit i~n."~~ We noted 
that "the ability of a franchised utility to assume its affiliated merchant's generation when 
market demand declines gives the affiliated merchant a "'safety net"' that merchant 
generators not affiliated with a franchised utility lack."29 We expressed concern that "the 
existence of a safety net may affect the incentive of new merchant generators to invest in 
new facilities," erecting a barrier to entry that harms the competitive process and raises 

270rder No. 642 at 3 1,902. This statement was made in a discussion of the type of 
Section 203 applications that could make abbreviated filings. 

28 102 FERC at 61,345. 
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prices to customers in the long run "because affiliated merchant generation with a safety 
net option will not be subject to the price discipline of a competitive market."30 

38. While the Commission did not withhold approval of the transaction in 
(referring to the Indiana Utility Regulatory Commission's specific review and approval of 
the generation acquisition and also the need of the franchised utility to acquire secure 
supplies), we also stated that "in light of the generic concerns raised by this case, the 
Commission will in the future modify its approach to analyzing competitive effects of 
intra-corporate transactions of this nature."31 The case at hand presents these types of 
competitive concerns; the transaction proposed by Applicants would change the 
competitive landscape by means that do not reflect the exercise of competitive forces in 
the market, i.e., the interaction of independent sellers with an independent buyer. Unlike 
Cinergy, the only state regulatory commission with pre-approval authority here, the 
Illinois Commerce Commission (Illinois Commission), has not acted and its staff has 
recommended that the transaction not be approved. As this Commission has previously 
noted: 

if the Commission is to hlfill its statutory responsibilities, it 
must determine what 'is consistent with the public interest in 
light of conditions in the electric industry in general as well 
as the specific circumstances presented by a proposed merger. 
In an era of traditional, cost-of-service based regulation, the 
Commission defined its public interest responsibilities 
consistent with that structure. Today, we believe that the 
public interest requires policies that do not impede the 
development of vibrant, competitive generation markets.32 

39. Under Edgar, the reasonableness of a franchised utility's wholesale purchases 
from an affiliate is evaluated to ensure that affiliate abuse has not occurred. However, 
we have no similar established standards to evaluate Section 203 transactions between 
affiliates that effectively accomplish the same end. In the Commission's view, however, 
the two situations are similar. Just as our Section 205 review of affiliate transactions 
under Edgar is intended to prevent affiliate abuse and to ensure prices that would be 
consistent with competitive outcomes, a franchised utility should be required to 

301cJ 

3'1d. - 

32Merger Policy Statement at 30,115. 
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demonstrate that its purchase of an affiliate's plant is on terms similar to any other 
competitive alternatives available. 

40. In defending AmerenUE's decision to acquire two affiliate plants, Applicants rely 
on the results of the RFP issued in August 200 1 ,33 an updated assessment of the viability 
of non-affiliated generators located both outside and inside the Ameren control area and 
an updated AM0 Analysis completed in mid-2002. Applicants also provide a 
comparability analysis of recent non-affiliated plant sales. 

41. We have concerns regarding the adequacy of the evidence offered by Applicants. 
Initially, we note that AmerenTJE did not issue an RFP. The application gives some 
indication that generating facilities were offered far sale in response to the RFP issued in 
August 2001. Market conditions may have pushed down the price of generating assets 
since then. 

42. Applicants' evaluation process rejected a number of alternatives due to the 
claimed lack of necessary transmission availability, alleged specific transmission 
constraints associated with particular plants, and creditworthiness concerns about the 
owners of certain plants. A fair and reasonable evaluation of the transmission system is 
vital to ensuring that all generation resources are given a fair opportunity to compete. As 
discussed below, a hearing on the application is necessary to determine whether 
Applicants' evaluation of transmission service factors adequately considered competing 

33We note that the Missouri Commission has required AmerenUE to conduct a 
competitive bidding process before entering into a power purchase contract with AEG or 
a marketing affiliate of AEG. Motion to Intervene and Comments in Support of Union 
Electric Company at 5, Docket No. ER02- 145 1-000, April 1 1,2002. Because the 
potential bidders to supply AmerenUE's needs for power for the period 2002-201 1 
included its affiliates, ArnerenUE issued the 2001 RFP. AmerenUE also employed an 
independent consultant to help evaluate the responses. The Missouri Commission staff 
then recommended that the RFP proposal be modified to reflect a one-year term. 
AmerenUE obtained revised bids and ultimately chose a combination of three, including 
an AEM bid, to supply its 2002 needs. After the AEM contract was filed with this 
Commission and set far hearing, the case was settled. Among other terms, the settlement 
provides that whenever an WP is issued for capacity and energy in the fbture and 
purchases from an affiliate are a possible result, AmerenUE will use an independent 
consultant and ensure that the consultant has all of the information necessary for it to 
make a fair and independent analysis of the bids. Article 111, Offer of Settlement filed in 
Docket No. ER02- 145 1-00 1, December 6,2002. 
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alternatives. In the hearing, the parties are not limited to presenting evidence regarding 
the concerns raised here, but also may present other evidence bearing on whether 
Applicants' analysis fairly addressed competing alternatives, such as whether Applicants 
properly took account of changing market conditions or creditworthiness concerns in 
investigating alternatives. 

43. The Commission is unable to determine from the analysis submitted with the 
application whether the costs of solutions to the lack of transmission availability, such as 
incremental transmission investments or redispatch opportunities to relieve constraints, 
were properly considered and evaluated. We also note that Applicants refer to the 
transmission evaluation conducted for the 200 1 RFP and to uncertainty associated with 
the timing of planned facility upgrades within the control area. However, it is unclear 
from the application whether Applicants updated the 2001 assessment of transmission 
availability before concluding that transmission service necessary to deliver power from 
plants outside of the Ameren control area was inadequate. 

44. In addition, we note as a condition of the Commission's approval of Ameren's 
acquisition of Central Illinois Light Company, Ameren agreed to make certain 
transmission upgrades, some of which were to be completed within six months of 
consumation of the acq~isi t ion.~~ It is also anticipated that Ameren will join the MISO. 
While these potentially beneficial actions would not add transmission capability to 
facilitate power deliveries to meet summer 2003 needs, they would improve transmission 
availability in later periods and could expand the range of power supply options. It is 
unclear whether the option of purchasing power by contract for 2003 in conjunction with 
buying power plants in 2004 or later years was considered or fairly evaluated. 

45. Further, the Commission must note that the use of an independent consultant to 
analyze the alternatives considered in the application would have provided greater 
assurance that an affiliate did not receive undue preference in the evaluation process and 
that the necessary transmission upgrades and potential redispatch were properly 
considered in the evaluation of each alternative. 

46. Based on all of above considerations, the Commission finds it necessary to set this 
matter for hearing. We need to be certain that the purchase of the Pinckneyville and 
Kinrnundy plants at net book value is consistent with results that would be obtained 
through a competitive process reflecting the interplay between AmerenUE and 
independent sellers and has not resulted in undue preference being shown to 

34See - Ameren Services Co., aJ., 101 FERC T[ 61,202 (2002). 
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AmerenUE's affiliate, AEG. We are mindful that a hearing process may force 
AmerenUE to seek other means of satisfying summer 2003 peak  requirement^.^' 
Nonetheless, we believe it vital to fully address before the fact the potential effects of 
changes in the competitive landscape that could be caused by the transaction, changes 
that would be long-lasting. 

47. We emphasize that our determination to set the merits of the proposed transaction 
for hearing is not inconsistent with any ruling by the Missouri Commission or any 
position that may have been taken by the staff of the Missouri Commission regarding the 
acquisition of generating assets versus power purchase contracts as a solution to either 
AmerenUE's short-term or long-term needs. The Missouri Commission staff's apparent 
preference that AmerenUE own hard generation assets, instead of relying on power 
purchase contracts, was expressed in the context of AmerenUE's evaluation of RFP bids 
to meet power needs over the period 2002-201 1, that is, as a means of meeting long-term 
power needs. Just as AmerenIJE acted to meet its needs for Summer 2003 with power 
purchase contracts, there is no indication that the Missouri Commission staff sought to 
preclude AmerenUE from considering short-term power purchases for 2003 .j6 The 
Missouri Stipulation itself does not preclude power purchases in the near term, given that 
AmerenUE has until 2006 to satisfy its commitment to add 700 MW of regulated 
generation capacity. 

48. Finally, the Illinois Commission, which does have review authority over the 
proposed asset  transfer^:^ has initiated a proceeding to address AmerenUE's proposed 
acquisitions. In that proceeding, the staff of the Illinois Commission has filed testimony 

35Applicants bear some responsibility for these circumstances. The need for 
additional power supplies for 2003 was long evident and the Missouri Stipulation, which 
noted the option of buying an affiliate plant at net book value, was approved in July, 
2002. In addition, the updated AM0 analysis, which considered the possibility of buying 
the Pinckneyville plant, was presented to the Missouri Commission staff in August 2002. 
None of the information disclosed in the application suggests any reason why this 
application could not have been filed earlier than February 5,2003. 

361t was also apparent early in 2002, long before AmerenUE submitted its 
application in this proceeding, that the problem of obtaining sufficient power supplies 
would be present in 2003 as well as beyond. 

37The Illinois Commission also has prudence review authority if and when 
AmerenUE seeks to recover the costs of the acquisition in its Illinois retail rates, which 
are currently frozen. 
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urging the Illinois Commission to disallow the proposed asset transfer. In its testimony, 
the Illinois Cornrnission staff concludes, among other things, that AmerenUE has not 
shown that the proposed asset transfer is the least-cost means to meet its customers' 
needs. 

2. Effect on Rates 

a. Ap~licants' Position 

49. Applicants state that the proposed transaction will not adversely affect rates. They 
note that all of AmerenUE's wholesale customers are sewed under contracts that have 
fixed rates or other pricing provisions that will not be affected by any costs associated 
with this transfer. The wholesale customers will be able to purchase power from other 
suppliers when their contracts expire. Applicants contend that the Commission has 
found that wholesale customers are adequately protected in such circumstances, citing 
Cinergv Services. I ~ C . ~ ~  and Potomac Electric Power C O . ~ ~  At the retail level in 
Missouri, Applicants note that retail rates are fiozen through 2006, a protection 
previously found by the Commission to be sufficient, citing First Enerw C ~ r p . ~ '  

50. Applicants state that none of AmerenCIPS' customers will be affected, noting that 
AmerenCIPS has no wholesale customers. They also point out that the AEG capacity 
being sold is not needed to support power sales by AmerenCIPS to its bundled retail 
load, which also occur at rates frozen at current levels through 2006. 

b. Protests 

5 1. Protestors note that the assets to be transferred would become part of regulated 
utility facilities, with their costs presumably to be rolled into AmerenUE's regulated rate 
base. While retail rate settlements and rate freezes may protect retail consumers in the 
near-term from cost- and risk-shifting, Protestors claim that the costs and risks associated 
with the facilities will remain for decades. 

c. A~plicants' Response 

3898 FERC 7 61,306 at 62,307 (2002). 

3996 FERC 7 6 1,323 (200 1). 

4094 FERC 7 61,179 at 61,620 (2001). 
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52. Applicants dispute Protestors' assertion that the transfer would improperly shift 
risks from the AEG merchant operations to AmerenUE. They point out that no customer, 
customer group, or state regulatory commission has opposed the transfer. Applicants 
also reiterate that AmerenUE's wholesale customers take service under contracts with 
fixed rate provisions, with most of the contracts extending several years into the fbture, 
and that the customers will be able to buy power from other suppliers when the contracts 
expire. They also point out that if AmerenUE seeks in the future to sell wholesale power 
at cost-based rates, the Commission will be able to review and judge the reasonableness 
of any cost-based rate levels. At the retail level, while Applicants acknowledge that 
Missouri retail customers may not have a choice of supplier when the rate freeze expires 
in 2006, they stress that AmerenUE will still need to obtain the Missouri Commission's 
approval before any of the costs associated with the transfer may be recovered from retail 
ratepayers. 

d. Commission Determination 

53. The Commission finds that the proposed transfer will not adversely affect rates. 
All of the municipal wholesale customers are served at fixed rates under AmerenUE's 
market-based tariff, with most contracts extending to the end of 2008. Although three of 
the wholesale contracts terminate at the end of 2003, those customers will be able to seek 
other sources of supply. The ability of wholesale customers to seek other sources of 
supply is dependent on the competitiveness of the market. We are setting for hearing the 
effects of this disposition on competition. Moreover, no issue has been raised by any 
customer as to the need for ratepayer pr~tection.~' 

54. In addition, the Commission notes that the Missouri Commission has approved the 
Missouri Stipulation, which provides that AmerenUE will institute three periodic retail 
rate decreases through 2006. The Missouri Stipulation also specifically permits any of 
the signatories to raise issues concerning the prudence and reasonableness of the 
infrastructure investment decisions made by AmerenUE regarding generation and 
transmission projects contemplated by the Missouri Stipulation. Thus, retail customers 
are protected. 

3. Effect on Re~ulation 

a. Applicants' Arguments 

4'Merger Policy Statement at 30,123-24. In fact, no wholesale customer has 
sought to intervene in the proceeding. 
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55. Applicants assert the proposed transfer will not undermine the Commission's 
regulation. They state that while Ameren is a registered public utility holding company 
under the Public Utility Holding Company Act of 1935, Ameren has previously 
committed to abide by the Commission's policies with respect to intra-company and 
affiliate transactions and will continue to do so.42 Also, the Commission will continue to 
have authority over any wholesale power sales from the generating facilities being sold, 
as well as all wholesale power sales by AmerenTJE and AEG. 

56. At the state level, Applicants point out that the Illinois Commerce Commission 
(Illinois Commission) must approve the transaction and that the Missouri Commission, 
while lacking similar approval authority over the transaction, has the authority to require 
AmerenUE to comply with its resource planning regulations and has done so here. 
Applicants further note that both state commissions will continue to have jurisdiction 
over all retail sales of power and all bundled transactions currently subject to their 
jurisdiction. 

b. Protests 

57. MWIPS claims that the Commission will not have jurisdiction to prohibit and 
regulate affiliate transactions once the facilities become part of AmerenUE's regulated 
rate base. It points out that after the plant transfers the Commission will not have 
jurisdiction over sales to the extent that the output of the plants is sold at retail and not at 
wholesale. MWIPS assets that as a result, the Commission would lose its ability to 
prevent affiliate abuse associated with cross-subsidization by captive AmerenUE 
customers. MWPS believes that the Commission should not give up its ability to 
regulate such affiliate transactions without first assuring itself that the transfer of the 
plants is not a new form of abusive affiliate practice. 

c. Applicants' Response 

58. Applicants disagree with MWIPS' assertions. They point out that to the extent 
that AmerenUE continues to sell power from the plants at wholesale, the Commission 
will maintain review authority over cost-based transactions and oversight of market- 
based sales. They also note that in Cinergv, the Commission found that a reduction in 
the amount of sales subject to its jurisdiction does not imply that its regulation will be 
impaired. 

d. Commission Determination 
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59. The Commission finds that its regulation will not be adversely affected by the 
proposed transaction. As we stated in Cinerfy, if the generating units that are the subject 
of the proposed transfer are used to make wholesale sales, whether market-based or cost- 
based, the C o d s s i o n  will continue to review transactions under its Section 205 
authority. Even if the output from the plants will be used principally for retail needs, 
thus potentially reducing the amount of possible wholesale sales from the plant, a 
reduction in the amount of sales subject to our regulation does not mean that the 
effectiveness of our regulation will be impaired. In addition, Applicants have reiterated 
their commitment to abide by the Commission's policies with respect to intra-company 
and affiliate  transaction^.^^ 

60. The Cammission is mainly concerned with the effect of a Section 203 transaction 
on state regulation where the affected state regulatory c o d s s i o n  lacks approval 
authority over the transaction. Here, AppIicants are required to seek the approval of the 
Illinois Commission, which is currently conducting a proceeding on the transaction. 
Approval by the Missouri Commission is not specifically required. However, as stated 
previously, under the Missouri Stipulation approved by the Missouri Commission, 
AmerenUE may satisfy its commitment to add 700 M W  of regulated capacity by 
purchase of generation plant from an affiliate at net book value and issues relating to 
prudence and reasonableness of such an infrastructure investment decision may be 
brought before the Missouri Commission. We note further that the Missouri 
Commission has not intervened in this proceeding. Therefore, the Cornmission finds that 
the proposed transfer will not adversely affect state regulation. 

4. Accounting 

6 1. The asset transfer agreements provide for AmerenUE to acquire AEG's 
Pinckneyville and Kinmundy generation and associated transmission facilities at the net 
book value of $16 1.5 million and $94.6 million, respectively. Section 33.5, Proposed 
Accounting Entries, of the Commission's Regulations requires that Applicants present 
proposed accounting entries with sufficient detail showing the effect of the t ran~act ion.~~ 
Applicants have not included the proposed accounting entries and related details in the 
application and request waiver of Section 33.5 of the Cornmission's regulations. They 
state that they will provide this information at a later date if and as required by the 
C o d s s i o n .  

43Merger Policy Statement at 30,125. 

441 8 CFR 8 33.5 (2002). 
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62. In the Merger Policy Statement,45 we indicated that it is important for entities to 
properly account for transactions under Section 203. The information required in 
Section 33.5 enables the Commission to evaluate an applicant's accounting for Section 
203 transactions and to provide guidance and direction when the accounting is 
inconsistent with the Commission's Uniform System of Accounts. The recent and widely 
reported allegations of accounting irregularities by the business community at large and 
their negative effect on capital markets reinforce our views regarding the importance of 
proper accounting. Therefore, we will deny Applicants' request for waiver of Section 
33.5 of our regulations and will require that Applicants satisfactorily demonstrate that 
their proposed accovnting for the transaction complies with the Commission's llniforrn 
System of Accounts. In addition, Applicants are advised that they must comply with 
Section 33.5 for any future transaction requiring Commission authorization under 
Section 203 of the FPA. 

The Commission orders: 

(A) Pursuant to the authority contained in and subject to the jurisdiction 
conferred upon the Federal Energy Regulatory Commission by Section 402(a) of the 
Department of Energy Organization Act and the Federal Power Act, particularly Section 
203 thereof, and pursuant to the Commission's Rules of Practice and Procedure and 
regulations under the Federal Power Act (1 8 C.F.R. Chapter I), a public hearing shall be 
held to address the effect of Applicants' proposed disposition of facilities on competition. 

(B) Applicants' request for a waiver of the requirement of Section 33.5 of the 
Commission's regulations is denied. Applicants shall submit their proposed journal 
entries and related details required by Section 33.5 within 30 days of the date of this 
Order. The submission must include appropriate narrative explanations of the proposed 
accounting entries, how the net book value of the assets was calculated and the related 
income tax consequences. 

By the Commission. 

( S E A L )  

Magalie R. Salas, 
Secretary. 

45Merger Policy Statement at 30,126. 
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PANEL: 
[**I] Before Commissioners: Pat Wood, 111, Chairman; William L. Massey, and Nora Mead Brownell 

OPINION: 
[*61,342] 

1. On September 6,2002, Cinergy Services, Inc. (Cinergy Services), on behalf of PSI Energy, Inc. (PSI), CinCap Madi- 
son, LLC (CinCap Madison), and CinCap VII, LLC (CinCap VII) (collectively, Applicants) filed an application under 
section 203 of the Federal Power Act (FPA) n l  requesting Commission authorization to transfer the jurisdictional inter- 
connection facilities associated with certain generating assets owned by CinCap Madison and CinCap VII to PSI. As 
discussed below, while the Commission has concerns about the possible implications of affiliate transactions of the type 
proposed here for competition, the Commission will approve the transaction. This order is consistent with the public 
interest because it allows PSI to acquire needed generation supply consistent with the determination of the Indiana Util- 
ity Regulatory Commission (Indiana Commission). 

nl 16 U.S.C. 824b (1994). 

Background [**2] 

Description of Applicants 

2. PSI, a public utility and a wholly-owned subsidiary of Cinergy Corp. (Cinergy), provides wholesale service at cost- 
based rates and is also authorized to sell wholesale power at market-based rates. In addition, PSI provides retail electric 
service in Indiana, subject to regulation by the Indiana Commission. 

3. CinCap Madison and CinCap VII (jointly referred to as CinCap) are indirect, wholly-owned subsidiaries of Cinergy. 
They own and operate, respectively, the Madison Generating Station, a 576 megawatt (MW) generation plant in Butler 
County, Ohio and the Henry County Generating Station, a 136 MW generation plant in Cadiz, Indiana. The generating 
stations are interconnected with the transmission system of Cinergy's public utility subsidiaries. CinCap Madison and 
CinCap VII have been authorized to sell power at market-based rates. 

Description of the Proposed Transaction 

4. Under the proposed transaction (Transfer), PSI would acquire all of CinCap's assets, including the generating sta- 
tions, the jurisdictional interconnection facilities associated with the generating facilities and plant inventory balances as 
of the time of transfer. Applicants [**3] have proposed to effectuate the Transfer at net book value as of January 1,  
2002, plus carrying costs on this book value from January I, 2002, through the date of transfer, for an aggregate pur- 
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chase price not to exceed $450 million. On December 19,2002, the Indiana Commission, with one Commissioner dis- 
senting, issued certificates of public convenience and necessity for PSI to purchase CinCap's generating assets. The cur- 
rent proposed purchase price is a result of a settlement agreement between PSI (and CinCap) and the Indiana Commis- 
sion staff, which was also approved by the Indiana Commission in its December 19 order. 

5. Applicants state that PSI has determined that its demand for electricity requires additional generating capacity as soon 
as practical. After considering and implementing many resource options, PSI decided that buying CinCap's generating 
facilities is the most economical and reliable means of providing for PSI's native load and wholesale power require- 
ments. n2 

n2 Applicants describe the CinCap acquisition as providing peaking capacity and state that except for a 50 
MW unit power sale to another entity, all of the CinCap capacity will be available to serve PSI's Indiana retail 
customers' and other wholesale customers' demand requirements. 

[**dl 
6. Applicants request full or partial waiver of several of the information requirements of Part 33 of the Commission's 
regulations on the grounds that their proposal is a purely internal transfer of assets, without the need for the higher level 
of scrutiny that might be needed for a merger combining previously unaffiliated assets. Specifically, Applicants request 
waiver of the requirements of 18 C.F,R 5 33.2(h), partial waiver of the requirements of I8 C.F.R. 5 9 33.2 (c) and (d), 
and waiver of any other requirements of Part 33, if Applicants inadvertently omitted information required by Order No. 
642, n3 For this reason, Applicants also have not submitted a horizontal competitive analysis under 18 C.F.R. 9 
33,3(a)(1) of the regulations, or any other information under 5 33.3. 

n3 Revised Filing Requirements Under Part 33 of the Commission's Regulations, FERC Stats. & Regs., 
Regs. Preambles 1996-2000 P3 1 , l  I 1 (2000) (Order No. 642). 

Notice and Responsive Filings 

7. Notice of 1**5] Applicants' filing was published in the Federal Register, 67 Fed. Reg. 58,597 (2002) with motions to 
intervene and protests due on or [*61,343] before October 7, 2002. Timely motions to intervene were filed by Midwest 
Independent Power Suppliers, inc NFP (Midwest Suppliers), Reliant Resources, Inc., PG&E Energy Trading - Power, 
L.P., The Electric Power Supply Association (EPSA), PSEG Companies, and Williams Energy Marketing & Trading 
Co, (Williams). Midwest Suppliers, EPSA and Williams (collectively, Protestors) also protested Cinergy Sewices' fil- 
ing, and Cinergy Services filed an answer to the protests. 

Discussion 

Procedural Matters 

8. Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure (18 C.F.R. 9 385.214 (2002)), the rno- 
tions to intervene make the movants parties to these proceedings. Answers to protests are prohibited by Rule 2 13(a)(2) 
(18 C.F.R 5 385.213(a)(2)) unless otherwise ordered by the decisional authority. However, we will accept Cinergy's 
answer since it assists the Commission in understanding several issues presented by its section 203 filing. 

Analysis of the Section 203 Application 

9. Section 203(a) of the FPA [**6] provides that: 

No public utility shall sell, lease, or otherwise dispose of the whole of its facilities subject to the jurisdiction of the 
Commission, or any part thereof of a value in excess of $50,000, or by any means whatsoever, directly or indirectly, 
merge or consolidate such facilities or any part thereof with those of any other person, or purchase, acquire, or take any 
security of any other public utility, without first having secured an order of the Commission authorizing it to do so. n4 
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n4 16 U.S.C. 824b(a) (1994). 

10. In 1996, the Commission issued the Merger Policy Statement setting forth procedures, criteria and policies applica- 
ble to public utility mergers and other dispositions of jurisdictional facilities. n5 The Merger Policy Statement and Or- 
der No. 642 provide that the Commission will take account of three factors in its section 203 analysis: (a) the effect on 
competition; (b) the effect on rates; and (c) the effect on regulation. For the reasons discussed below, [**71 we will 
authorize the proposed disposition of jurisdictional facilities. 

n5 See Inquiry Concerning the Commission's Merger Policy lJnder the Federal Power Act: Policy State- 
ment, Order No. 592, 6 1 Fed. Reg. 68,595 (1 996), FERC Stats. & Regs. 3 1,044 at 30,117-1 8 (1996), order on 
reconsideration, Order No. 592-A, 62 Fed. Reg. 33,341 (1997), 79 FERC 61,321 (1997) (Merger Policy State- 
ment). 

1 I .  Initially, the Commission observes that the Indiana Commission has an important role in reviewing the retail aspects 
of the proposed transaction. Complementing that review is the role this Commission has in reviewing the wholesale 
aspects of the transaction. Of course, both Commissions must consider the overall regulatory and competitive structure 
of the market that would result if the transaction were approved. 

Effect on Competition 

Applicants' Position 

12. Applicants assert that the proposed transfer will not alter the competitive situation within 1**8] the relevant whole- 
sale geographic markets, and that the transfer will not change the fact that the Cinergy public utility subsidiaries' trans- 
mission system is operated on an integrated, single-system basis pursuant to the Midwest ISO's OATT. They state that 
the transfer will be limited to the transfer of generation market share between Cinergy affiliates, and therefore that the 
relative market share of the Cinergy affiliates or any other market participant will not change. Citing Cal~ine Power 
Servs. Co., n6 PP&L Res., Inc:, n7 and Allegheny Energy Supply Co, n8 Applicants maintain that the Commission has 
concluded that similar internal transfers of generating facilities have no adverse effect on competition, and that this ap- 
proach was affirmed in Order No. 642. In addition, Applicants state that the Commission recently found that the 
Cinergy companies, including CinCap Madison and CinCap VII, passed the Supply Margin Assessment screen. n9 

n6 92 FERC P62,150 (2000). 

n7 90 FERC P6 1,203 (2000). 

n8 89 FERC P62,063 (1999). 
1**91 

n9 CitinR Cinergy Services, Inc., m., 98 FERC P61,306 (2002). 

Protests 

13. Midwest Suppliers argue that Cinergy's reliance on the Commission's market share analysis as to the effect on com- 
petition is insufficient, and that Cinergy's proposal would enable its merchant affiliates to capture market share for en- 
ergy and capacity that they would be unlikely to gain in the competitive market place. Midwest Suppliers assert that 
Cinergy's proposal would prevent market participants that have supplied PSI with capacity and energy during the sum- 
mers of 2000,2001, and 2002 from doing so again, to the extent that they are displaced by energy and capacity pro- 
duced by the transferred plants. EPSA makes a similar argument. In addition, Midwest Suppliers believe that there 
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should be an investigation as to whether the $632kW book value ceiling price Cinergy proposes to pay for the Madi- 
son and Henry County plants exceeds the market value of those plants. In support of Midwest Suppliers' protest is an 
affidavit of Dr. Craig Roach indicating that the plants have not been [**lo] profitable, that their cost exceeds the high 
end of the range of a sample of comparable peaking facilities, and that there is glut of power plants that could compete 
with the plants proposed to be transferred. Midwest Suppliers [*61,344) maintain that the apparent lack of market 
driven incentives for the proposed transaction suggests that it could be a means of extricating Cinergy's merchant affili- 
ates from unprofitable capital investments by shifting costs now subject to market risk from the affiliates to captive 
ratepayers. 

14. Citing GPU Advanced Resources, Inc. (m) nlO and FirstEnerm Trading Services (First Energy), nl 1 Midwest 
Suppliers assert that the Commission has prohibited similar attempts to shift cost in other contexts that are indistin- 
guishable from the present case in terms of economic impacts. EPSA makes a similar argument. was a sale of 
power subject to FPA section 205 in which the Commission recognized that affiliate abuse would stem from the market- 
ing affiliate selling to the franchised utility at a price above the prevailing market price. Similarly, Midwest Suppliers 
maintain, the Code of Conduct that the Commission requires for the issuance of[**lll  certificates to sell power at 
market-based rates (which Cinergy's merchant affiliates have) prohibits the sale of non-power goods and services at 
rates that exceed market value. Midwest Suppliers assert that the proposed sale of both the plants and the contracts for 
fuel gas come within the scope of the Code of Conduct requirement concerning " non-power goods". 

n1O 81 FERC P61,335 (1997). 

n 1 1  88 FERC P6 1,067 (1 999). 

15. Midwest Suppliers further argue that allowing Cinergy's proposal to go forward could depress investment by creat- 
ing a competitive advantage for those generating companies that are able to construct facilities in the footprint of an 
affiliated utility. Williams makes a similar argument. In addition, Midwest Suppliers, EPSA and Williams all maintain 
that the cases cited by Cinergy for the proposition that intra-corporate transfers are routinely granted by the Commission 
are not on point, since they typically involve the transfer of generation [**I21 of a vertically integrated utility to a 
FERC jurisdictional competitor, which tends to increase rather than decrease competition. 

16. Midwest Suppliers request that Cinergy's proposal be rejected or, at a minimum, that Cinergy be required to show 
that the proposed transfer of the plants is the least cost alternative for the acquisition of energy. They assert that if the 
Commission is concerned that such a requirement would infringe impermissibly upon state jurisdiction, an alternative 
approach would be to grant PSI conditional authority to sell retail rate-base capacity in excess of daily system demand 
via mandatory auctions for 12-month periods with no floor under the bids. Williams proposes a similar alternative. Ac- 
cording to Midwest Suppliers, another alternative would be to convene a hearing for the purpose of determining 
whether the price for transfer of the plants exceeds market value. 

17. EPSA argues that argues that Cinergy cannot claim that the proposed transaction is the most expeditious, reliable, 
efficient and economic method of meeting the anticipated demand for electricity on the PSI system without evidence 

. that it submitted the transaction to a market test or other [**I31 form of benchmark analysis. EPSA contends that if the 
Commission decides to approve the transfer, at a minimum, it should condition its approval to prohibit PSI from making 
any off-system sales at market-based rates, including sales to any PSI affiliate. 

18. Williams asserts that competition is harmed when generating assets are removed from the risk of a competitive 
wholesale market and placed in the shelter of a monopoly affiliate's rate base. It states that while PSI may have a statu- 
tory franchise granting it a monopoly for retail sales in its service territory, it may not use that monopoly to interfere 
with interstate commerce in the regional wholesale power market. 

Applicants' Answer 

19. Applicants state that many of the protesters are parties to the Indiana Commission proceeding and have had, or will 
have, the opportunity to present evidence and arguments in that hearing challenging the settlement and raising the issue 
of whether the proposed transaction (including the provisions concerning the purchase price of the facilities) is an ap- 
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propriate means by which to procure additional resources to serve PSI's retail load. They believe that the protests are a 
collateral attack [**I41 on the Indiana Commission proceeding, and would require this Commission to interfere with 
the Indiana Commission's determination as to whether the proposed transaction is in the best interest of PSI's retail cus- 
tomers given the credit, liquidity, and reliability problems of electricity marketers. They assert that there is no federal 
interest in forcing PSI to purchase power at wholesale, as opposed to purchasing specific generating assets. 

20. Applicants state that in the Indiana Commission proceeding, PSI showed through its Integrated Resource Plan (IRP) 
and other testimony that, after considering the costs of a number of supply-side and demand-side options, the proposed 
transfer is the most economical and reliable means of providing for PSI's native load and wholesale power requirements. 
They assert that PSI considered over one hundred supply side resources as potential supply alternatives in its IRP proc- 
ess, including power purchases. While conceding that many of these alternatives were generic resources from the EPRI 
Technical Assessment Guide, Applicants state that PSI considered "real world" alternatives such as cost and reliability 
estimates concerning the installation of [**IS] specific combustion turbine facilities at actual sites on the PSI system, 
the repowering of one of its coal-powered generating facilities, the installation [*61,345] of new coal-fired generation 
at a site in Northern Kentucky,-and various demand-side alternatives. 

2 1. Citing Northeast Utilities Sew. Co. n 12 and Kansas Citv Power & Light Co., n13 Applicants assert that in a section 
203 proceeding the Commission limits its scope of review to whether a particular transaction will harm competition, 
ratepayers or regulation, and that it does not evaluate the comparative merits of other hypothetical transactions that 
could have been consummated instead. With regard to the question of whether a heightened standard of review should 
apply because an affiliate transaction is at issue, Applicants maintain that in Louisville Gas and Electric Company (& 
isville) n14 the Commission approved a transaction that is essentially indistinguishable to the proposed transfer in this 
case without adopting a heightened standard of review. They assert that any such change in the standard of review 
should be the product of a notice-and-comment rulemaking. 

n12 56 FERC P61,269 (1992). 
[**I61 

n 13 53 FERC P6 1,097 ( I  990). 

n 14 99 FERC P62,168 (2002). 

22. Specifically with regard to the effect on competition and protesters' concerns about their ability to compete for some 
of PSI's load, Applicants cite the Commission's revised merger filing requirements rule n15 and argue that the proposed 
internal transfer of generation meets the Commissions standards under section 203 because no entity's generation mar- 
ket share would increase. Further, they assert that no load is being removed from the market because if one of the pro- 
testers or any market participant offers to provide energy to the Cinergy operating companies at a price below Cinergy's 
marginal cost of producing the power from the peaking units, Cinergy will purchase power at this lesser cost since it 
serves load on the basis of economic dispatch. Applicants also assert that they have not violated section 2 of the 
Sherman Antitrust Act since they do not have monopoly power, as shown by their (Cinergy's) ability to pass the Com- 
mission's supply margin assessment. n16 Finally, with [**I71 regard to protesters' arguments concerning the Codes of 
Conduct, Applicants, citing Portland General Elec. Co., n17 maintain that the Commission has expressly rejected the 
application of such code of conduct provisions where it is reviewing a transaction under section 203. 

n 15 Order No. 642 at 3 1,902. 

n16 Applicants cite Cinergy Services, Inc., 98 FERC P61,306 (2002), in which the Commission found that 
Cinergy lacks market power under the supply margin assessment test. 

n 17 8 1 FERC P6 1,374 (1 997). 

Commission Determination 
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23. Because the Transfer does not involve facilities of non-affiliated parties (ownership of facilities is changing hands 
within a single, corporate family), Applicants did not submit a horizontal screen analysis. An intra-corporate transaction 
by its nature will not result in a change in market concentration levels in any relevant market. Consequently, the Trans- 
fer will not affect competition under the standards currently applied [**I81 by the Commission to determine whether a 
proposed transaction would have an adverse effect on competition. However the Commission has concerns about the 
possible implications of affiliate transactions of the type proposed here for the competitive process in general and for 
the region's wholesale competition. The ability of a franchised utility to assume its affiliated merchant's generation 
when market demand declines gives the affiliated merchant a "safety net" that merchant generators not affiliated with a 
franchised utility lack. The existence of such a "safety net" may affect the incentive of new merchant generators to in- 
vest in new facilities and, given the likelihood of recovery of capital investment through rate base treatment, gives the 
franchised utility a competitive advantage in making market-based sales of the plants' generation that is not available to 
merchant generators unaffiliated with franchised utilities. The safety net could, therefore, be a barrier to entry that 
harms the competitive process in general and raises prices to customers in the long run because affiliated merchant gen- 
eration with a safety net option will not be subject to the price discipline of a competitive [**191 market. 

24. As noted above, the Indiana Commission, has approved the proposed transaction as it affects matters within its ju- 
risdiction. The Indiana Commission found that the lack of an RFP process was not a critical defect in Applicants' pra- 
posal. Recognizing PSI's need to acquire secure supplies, the Commission will not withhold approval of this transaction 
on competitive grounds. However, in light of the generic concerns raised by this case, the Commission will in the future 
modify its approach to analyzing competitive effects of intra-corporate transactions of this nature. ' 

Effect on Rates 

Applicants' Position 

25. Applicants state that the proposed transfer will not adversely affect wholesale rates, principally because costs asso- 
ciated with the transfer cannot be passed through to wholesale ratepayers absent further regulatory proceedings before 
the Commission. Citing Niaaara Mohawk Holding. Inc., and National Grid USA (Niagara) n18 and Duauesne Light& 
(Duauesne), n 19 Applicants assert that the Commission has previously held that customers are protected from the effect 
on rates where those effects on rates were subject to Commission ("61,3461 approval in a Ik*20] subsequent rate- 
making proceeding. Applicants also note that certain settlements currently in effect between PSI and its wholesale na- 
tive load customers prohibit PSI from seeking to revise its wholesale native load customer base rates schedules to be 
effective prior to June 1,2003. In addition, Applicants suggest that the transfer will likely have a beneficial effect on the 
fuel-related charges to wholesale customers, since the CinCap plants will only be dispatched if they are the next lowest- 
cost source for the next incremental power needed to satisfy demand. 

n l8  96 FERC P61,144 (2001), denying reh'g of 95 FERC P61,381 (2001). 

n19 88 FERC P61,248 (1999). 

26. Similarly, Applicants point out, any changes in PSI's retail rates to reflect the costs of the transfer will be the subject 
of a general retail rate case at the state level. In any event, Applicants maintain that PSI's integrated resource planning 
analysis indicates that [**21] the transfer is the least cost and most reliable method of meeting its native load custom- 
ers' demand requirements. As at the wholesale level,Applicants argue that the transfer will likely have a beneficial effect 
on retail consumers through PSI's retail fuel adjustment clause, since much of the cost of operating generating plants is 
comprised of the cost of fuel and the CinCap plants will only be dispatched if they provide power at the next lowest 
incremental cost. 

Protests 

27. Midwest Suppliers and EPSA reject Applicants' assertions that ratemaking review and the wholesale rate freeze 
through May, 2003, provide meaningful protection against the possibility of higher rates caused by the Transfer. Mid- 
west Suppliers states that it is not claiming that a state commission should be prohibited from ordering policies that may 
result in higher rates for retail consumers, but that this Commission should not enable such a result through a transaction 
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subject to its jurisdiction. To establish that there will be no adverse impact on rates, Midwest Suppliers and EPSA ar- 
gue, Applicants should be required to provide evidence that competitive alternatives to the acquisition of the plants 
would 1**22] have an impact on rates comparable to the passthrough of the full purchase price. n20 As ways of making 
this showing, Midwest Suppliers and EPSA urge the Commission to require PSI to initiate a competitive solicitation for 
its power needs or to provide a benchmark analysis. 

n20 Midwest Suppliers cite Ocean State Power I1,59 FERC P61,360 (1992), reh'p denied, 69 FERC 
P61,146 (1992). 

28. EPSA maintains that ratepayers could be harmed by permitting any utility to acquire new generation via what is 
essentially a sole source procurement from an affiliate. EPSA also maintains that Cinergy's application fails to meet the 
public interest standard of section 203 because it contains no analysis that the proposed transfer would benefit ratepay- 
ers. EPSA further argues that this case is different from merger cases where increased rates would have to be approved 
in a subsequent proceeding, because the facilities proposed to be transferred here are not part of a merger expected 
1**23] to eventually lower overall operating costs. Rather, EPSA asserts, the facilities are being sought in conjunction 
with a resource acquisition decision, the merits of which are unknown to and untested by this Commission. 

Applicants' Answer 

29. Applicants contend that with respect to Protestors' arguments about the effect of the Transfer on retail rates, those 
arguments are properly presented before the Indiana Commission for resolution. Citing Kansas Power & L i ~ h t  Co. and 
Kansas Gas & Elec. Co., (Kansas) n2 1 Applicants assert that in a section 203 proceeding the Commission does not re- 
view the retail rate impacts of a given transaction when the affected state commission has authority to review that trans- 
action. Since the Transfer was entered into in order to support retail service and is subject to the jurisdiction of the Indi- 
ana Commission, which is currently conducting a proceeding on the Transfer, Applicants argue that there is no basis for 
the Commission to interfere with this process. 

n2 1 54 FERC P6 1,077 (1 99 1). 

[**24] 
30. According to Applicants, the state review process relating to the Transfer will adequately and appropriately consider 
whether PSI has made a reasonable decision about how best to meets its future power needs. They note that Protestors 
have intervened in that proceeding to make many of the same arguments being advanced in the section 203 proceeding. 
Applicants also note that although utilities are required to consider the purchase of power, no State law or state commis- 
sion regulation requires that an RFP be issued. Rather, as long as the utility reasonably considers and evaluates options, 
it is accorded some discretion in making a reasonable judgement in selecting options. In this case, Applicants assert, PSI 
has provided evidence to the Indiana Commission regarding the reliability of relying on power purchases, as opposed to 
generation ownership, to meet retail load and the Indiana Commission will then decide on the appropriate resource mix 
for serving that load. 

3 1. Applicants disagree that a heightened standard of review advocated by Protestors should apply here because an af- 
filiate transaction is at issue. They assert that the Commission has approved many internal reorganizations 1**25] and 
affiliated transactions under section 203 without imposing a higher standard of review, including a transaction virtually 
identical to that proposed here, citing Louisville. 

32. With respect to the effect on wholesale rates, Applicants note that Protestors or interested parties can intervene in 
PSI'S next wholesale rate case and make the same arguments that are being addressed in the state proceeding. Appli- 
cants further contend that in a section 203 proceeding they 1*61,347] are required to show only that wholesale ratepay- 
ers are not harmed by the Transfer, not that the Transfer is superior to any other possible transaction. In this regard, Ap- 
plicants reiterate that (1) a wholesale rate settlement currently prevents any increase in wholesale rates prior to June 1, 
2003, (2) no wholesale customer opposes the Transfer and (3) PSI cannot place the CinCap units into wholesale rate 
base without the Commission's approval. 
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Commission Determination 

33. Applicants have not proposed to raise wholesale rates as a part of their application here. We note that the approach 
of the Merger Policy Statement with respect to the effect of a merger on rates is to assess the extent of ratepayer [**26] 
protection offered by applicants and to encourage applicants and ratepayers to negotiate adequate ratepayer protection. 
In this instance, although Applicants have not offered any protection beyond that already available from the wholesale 
rate freeze though May, 2003, wholesale ratepayers have not complained. Therefore we find that there will be no effect 
on current wholesale rates. Moreover, the consequences for wholesale ratepayers of adding the CinCap plants and asso- 
ciated jurisdictional facilities to rate base will be addressed in the next section 205 wholesale rate case filed by PSI. 

Effect on Regulation 

Applicants' Position 

34. Applicants state that the proposed transfer will not impair the effectiveness of Federal regulation because the Com- 
mission will continue to have jurisdiction over the wholesale power sales of electricity fiom these units, as well as the 
wholesale power sales and transmission in interstate commerce of PSI. In addition, Cinergy and its affiliates will remain 
subject to the same degree of regulation under the Public IJtility Holding Company Act of 1935, as amended, after the 
transfer as before. n22 Applicants state that consistent with the Commission's [**27] requirements, Cinergy, as a regis- 
tered public utility holding company, has agreed to, and hereby reconfirms its commitment to, abide by the Commis- 
sion's policy regarding the treatment of cost and revenues related to intra-company transactions. Further, Applicants 
assert that the transfer will not impair the effectiveness of state regulation because the Indiana Commission must first 
approve the transfer before it can be undertaken, and will have the authority to regulate the generating assets once the 
transfer is completed, since these assets will become part of PSI's regulated utility plant and associated rate base. 

n22 In the application Applicants stated that the Securities and Exchange Commission's (SEC's) approval 
for the transaction was required and that an application for the SEC's approval had been filed. By letter of Octo- 
ber 3 1,2002, to the Secretary of the Commission, Applicants informed the Commission that based on discus- 
sions with the SEC staff, Applicants believe the SEC to be of the view that the transaction is exempt from the 
SEC's approval. As a result, Applicants state that they have withdrawn their SEC application in its entireity. 

[**28] 

Protests 

35. Midwest Suppliers, supported by Williams, disputes Applicants' claim that the Transfer will not adversely affect 
federal regulation. Midwest Suppliers argues that federal regulation will be harmed if Cinergy's proposal is approved, 
because the Commission will lose the jurisdiction to prohibit and regulate affiliate transactions once the CinCap units 
are included in PSI's rate base, It contends that after the Transfer, the Commission will lose jurisdiction over sales, to 
the extent that the units' output serves PSI's retail load, rather than wholesale load only, as is the case currently. Midwest 
Suppliers asserts that as a result, the Commission will lose its current ability to prevent potential affiliate abuse associ- 
ated with cross-subsidization by captive PSI customers. It urges the Commission to not relinquish the regulatory author- 
ity it now exercises over such affiliate transactions without fust assuring itself that the Transfer does not itself introduce 
a new form of affiliate abuse. Midwest Suppliers further regards the rate base protection afforded by the Transfer as 
counter to the Commission's expressed preference for market-based solutions. 

Commission [**29] Determination 

36. We find that the Transfer will not adversely affect the Commission's regulation. The fact that the transaction would 
result in a change in the form of the Commission's regulation of sales from the units and in the magnitude of sales sub- 
ject to our regulation does not imply that the effectiveness of our regulation will be impaired. To the extent that the units 
are used by PSI to make market-based wholesale spot sales, the Commission will continue to have an ability to review 
transactions under the market-based authority granted to PSI. As noted above, to the extent that the units are included in 
wholesale rate base, sales from the units at cost-based wholesale rates will be subject to the Commission's regulation. 

Accounting 
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37. According to the application, PSI would acquire the CinCap facilities and the associated interconnection facilities at 
net book value as of January 1,2002, plus added carrying costs on this book value from January 1,2002 through the 
date of transfer. Applicants state that the carrying costs will be computed using PSI's AFUDC rate for an aggregate pu -  
chase price not to exceed $450 million. Since the final price for the Transfer [**30] is not yet known, Applicants pro- 
pose to file accounting entries within six months of an order approving the Transfer. [*61,348] 

38. The purchase of the jurisdictional facilities together with the related generating assets by PSI is an acquisition of an 
operating unit or system, which must be accounted for in accordance with the provisions of Electric Plant Instruction 
No. 5 and the instructions to Account 102 of the Uniform System of Accounts. Applicants, however, are unclear as to 
how they intend to apply these requirements, if at all, to this transaction. We note particularly that the application does 
not explain the basis for the carrying costs from January 1,2002 forward and what if any implication the inclusion of 
this item in the purchase price should have on PSI's accounting. In light of our uncertainty as to how PSI intends to ac- 
count for this transaction, we will require PSI to submit within 30 days of the date of this order, the full particulars of its 
proposed accounting for the acquisition of the interconnection and related facilities, including an explanation of the ba- 
sis for any carrying charges. 

The Commission orders: - 
(A) The proposed transaction is authorized upon the (**31] terms and condition and for the purposes set forth in 

the Application. 

(B) PSI shall submit its proposed accounting for the acquisition of the interconnection and related generating facili- 
ties within 30 days of the date of this order. 

(C) Nothing in this order shall be construed to imply acquiescence in any estimate or determination of cost or any 
valuation of property claimed or asserted. 

(D) The Commission retains authority under sections 203(b) of the FPA to issue supplemental orders as appropri- 
ate. 

(E) Applicants shall notify the Commission within 10 days of the date the disposition of the jurisdictional facilities 
is consummated. 

By the Commission. 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

Solicitation Processes For Public Utilities Docket No. PL04-6-000 

NOTICE OF TECHNICAL CONFERENCE 

(May 1 1,2004) 

1. Take notice that a technical conference will be held on the solicitation processes 
for public utilities on June 10,2004, from 9:30 a.m. to 12:00 p.m. (EST), in the 
Commission Meeting Room at the Federal Energy Regulatory Commission, 888 First 
Street, NE, Washington, D.C. Members of the Commission will attend the conference. 
An agenda will be issued at a later time. 

2. The topic of the conference will be issues associated with solicitation processes, 
including solicitations whereby public utilities sell to their affiliates. The conference will 
address proposals for best practice competitive solicitation methods or principles that 
could be used to ensure that transactions filed with the Commission for approval are the 
result of an open and fair process. 

3. The conference will be transcribed. Those interested in acquiring the transcript 
should contact Ace Reporters at 202-347-3700 or 800-336-6646. Transcripts will be 
placed in the public record ten days after the Commission receives the transcripts. 
Additionally, Capitol Connection offers the opportunity for remote listening and viewing 
of the conference. It is available for a fee, live over the Internet, by phone or via satellite, 
Persons interested in receiving the broadcast, or who need information on making 
arrangements, should contact David Reininger or Julia Morelli at Capitol Connection 
(703-993-3 100) as soon as possible or visit the Capitol Connection website at 
http://www.capitolconnection.org and click on "FERC." 

4. For more information about the conference, please contact Mary Beth Tighe at 
202-502-6452 or mary.beth,tighe(ii>,ferc.gov. 

5. A supplemental notice of this conference will be issued later that will provide 
details of the conference, including the panelists. 

Magalie R. Salas, 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

Acquisition and Disposition of Merchant 
Generation Assets by Public Utilities 

Docket No. PL04-9-000 

NOTICE OF TECHNICAL CONFERENCE 

(May 1 1,2004) 

1. Take notice that a technical conference will be held on acquisitions and 
dispositions by public utilities on June 10, 2004, from l:00 a.m. to 4:00 p.m. (EST), in 
the Commission Meeting Room at the Federal Energy Regulatory Commission, 888 First 
Street, NE, Washington, D.C. Members of the Comission will attend the conference. 
An agenda will be issued at a later time. 

The topic of the conference will be issues associated with public utilities' 
acquisition and disposition of merchant generation assets, including the implications for 
the competitive landscape in general and for a region's wholesale competition in 
particular. The conference will discuss proposals for addressing these issues and 
concerns. 

2. The conference will be transcribed. Those interested in acquiring the transcript 
should contact Ace Reporters at 202-347-3700 or 800-336-6646. Transcripts will be 
placed in the public record ten days after the Commission receives the transcripts. 
Additionally, Capitol Connection offers the opportunity for remote listening and viewing 
of the conference. It is available for a fee, live over the Internet, by phone or via satellite. 
Persons interested in receiving the broadcast, or who need information on making 
arrangements, should contact David Reininger or Julia Morelli at Capitol Connection 
(703-993-3 100) as soon as possible or visit the Capitol Connection website at 
http://www.capitolconnection.org and click on "FERC." 

3. For more information about the conference, please contact Mary Beth Tighe at 
202-502-6452 or mary.beth.tigheO,ferc.gov_. 

4. A supplemental notice of this conference will be issued later that will provide 
details of the conference, including the panelists. 

Magalie R. Salas 
Secretary 



LEXSEE 

Boston Edison Company Re: Edgar Electric Energy Company 

Docket No. ER9 1-243-000 

FEDERAL ENERGY REGULATORY COMMISSION - Commission 

55 F.E.R.C. P61,382; 1991 FERC LEXIS 1322 

Order Noting and Granting Interventions, and Rejecting Rates Without Prejudice 

June 7,199 1 

CORE TERMS: affiliate, seller, facility, filing, benchmark, supplier, filed, buyer, self-dealing, proceeding, process, 
nonprice, cost-of-service, transmission, preapproval, customer, notice, fuel, regulation, protest, competitive market, 
motion to intervene, nonaffiliated, negotiated, intervene, ratepayers, find, relevant market, solicitation, competitor 

PANEL: 
[**I1 

Before Commissioners: Martin L. Allday, Chairman; Charles A. Trabandt, Elizabeth Anne Moler, Jeny J. Langdon 
and Branko Terzic. 

OPINION: 
[*62,161] 

Background 

On January 3 1, 1991, Boston Edison Company (Boston Edison) filed on behalf of its subsidiary, Edgar Electric En- 
ergy Company (Edgar), a 20-year contract (contract) for the sale by Edgar to Boston Edison of the capacity and energy 
nl  from Edgar Energy Park (facility), a 306 MW combined-cycle generating unit. Edgar intends to begin constructing 
the facility in 1992. Ownership of the facility will revert to Boston Edison after the contract [*62,162] term. Boston 
Edison requests that the effective date of the contract coincide with the in-service date of the facility, n2 As discussed 
below, the Commission rejects without prejudice the proposed rates. 

nl  The proposed rate has three components: ( I )  a capacity charge initially set at $17.42/kW/month which 
declines annually to a level of $9.89/kW/month in the 20th year; (2) an operation and maintenance (O&M) 
charge which is initially set at $2.77/kW/month, to be revised annually to track an index reflecting industry av- 
erage O&M expenses; and (3) an administrative and general expense charge of $1.304/kW/month. Fuel charges 
will track actual fuel and transportation costs incurred. 

[**21 

n2 The expected in-service date for the facility is November 1, 1994. 

Boston Edison states that the terms of the contract, including the allocation of risk between Edgar and Boston Edi- 
son, "are the product of regulatory requirements in Massachusetts and market conditions in New England for new gen- 
erating sources." n3 According to Boston Edison, the Massachusetts Department of Public Utilities (Massachusetts 
DPU) has announced a change in policy that shifts state regulatory review from embedded cost/cost-of-service regula- 
tion to allowing competitive market forces to determine price. The Massachusetts DPU has devised a "pre-approval 
contract process." Under traditional cost-of-service regulation, the customers bear most of the risk. By contrast, under 
the preapproval process, Boston Edison states that the power producer assumes most of the risk, with customers only 
assuming risks associated with changes in fuel cost and changes in demand. Boston Edison states that a subsidiary ar- 
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rangement (here, the creation of Edgar) is therefore necessary in order to protect Boston Edison's ratepayers from risks 
associated with the facility. 

n3 Boston Edison Transmittal Letter at 1 

Boston [**3] Edison notes that the Massachusetts DPU preapproval contract process has been described as fol- 
lows: 

This new preapproval system involves examining new utility investment proposals before the money is spent, de- 
termining whether the new investment is prudent, and establishing in a "contract" between the regulators and the utility 
company the specific terms of cost-recovery and allocation of risk before the utility company invests funds. Under this 
approach a utility, like an independent power producer, has the opportunity to earn and keep market rates of return on 
this investment. [ n4 ] 

n4 Boston Edison Transmittal Letter at 3 (citing Remarks of Susan Tierney, Commissioner, Massachusetts 
Department of Public Utilities, Edison Electric Institute Financial Conference (October 29, 1990)). 

Boston Edison describes three main aspects of the preapproval process. First, the cost recovery system is based 
. upon the coinpetitive market (least cost requirement). Second, the power producer assumes most of the risk (risk allo- 

cation requirement). n5 Third, "the utility is required to segregate the entirety of its risk associated with the new plant 
from the balance of its operations so that [**4] the utility's customers will not bear directly or indirectly any portion of 
the risk associated with the new plant" (risk segregation requirement). n6 

n5 Under the preapproval process, the customer assumes the risk of fuel cost changes and changes in de- 
mand; the utility assumes all other risks. Boston Edison Transmittal L,etter at 2. 

n6 Boston Edison Transmittal Letter at 2-3. 

Boston Edison states that proceedings before the Massachusetts DPlJ and the Massachusetts Energy Facilities Sit- 
ing Council (Siting Council) have not been completed, but that because of construction deadlines and escalating con- 
struction costs, Boston Edison could not further delay its filing with this Commission. n7 

n7 Boston Edison states that the Massachusetts DPU's Phase I hearing (concerning the formation of Edgar) 
is complete and a decision is expected in Spring 1991; the Phase I1 hearing (addressing the reasonableness of the 
Boston Edison-Edgar proposed transaction) is being held in abeyance until the completion of the Siting Council 
hearing, which should begin soon. According to Boston Edison, the Massachusetts DPU has indicated that it 
will rely heavily on the Siting Commission hearing record. Boston Edison Transmittal Letter at 6. 

C**51 

Boston Edison requests that the Commission find the proposed rates (including both the price and the nonprice 
terms) are just and reasonable on two grounds: (1) the rate represents the least cost power supply alternative available to 
Boston Edison in an extremely competitive market; n8 and (2) under the Massachusetts DPU's preapproval contract 
process, the Massachusetts DPU will enter a "contract" with Boston Edison which will specify the price, risk and other 
terms for Boston Edison's purchase of Edgar's power. Boston Edison submits that the Massachusetts DPU would not 
enter into such a contract if it were not convinced that the terms of the proposed Edgar contract represent the best alter- 
native available to Boston Edison. 

n8 Boston Edison states that it lacks market power in the region and is not a dominant supplier: it owns only 
10.6 percent of New England Power Pool (NEPOOL) capacity and is responsible for 13.5 percent of total 
NEPOOL load. Boston Edison adds that any adverse impact arising from Boston Edison's ownership of trans- 
mission is mitigated by the fact that, since 1979, Boston Edison's transmission system has been available to 
other parties under tariffs on file with the Commission. 

[**GI 
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Boston Edison supports its assertion that the rate represents its least cost alternative by comparing the Edgar ar- 
rangement to four different historical benchmark groups: (1) 15 different suppliers with which Boston Edison negotiated 
contracts over a three-year period [*62,163] ending in 1990; (2) Boston Edisan's Request for Proposals (RFP-2), a 
1989 qualifying facility (QF) solicitation process conducted according to Massachusetts DPIJ procedures, in which Bos- 
ton Edison received proposals from 48 QFs; (3) a group of 34 QF and independent power producer (IPP) projects nego- 
tiated by other Massachusetts utilities between December 1984 and December 1989; and (4) two IPPs in New England 
which have received wholesale rate approval from the Commission. n9 Boston Edison concludes from these compari- 
sons that Edgar is the least cost power supply alternative available to Boston Edison, taking into account both price and 
nonprice terms. 

n9 The IPPs are: Dartmouth Power Associates Limited Partnership (Dartmouth). 53 FERC P6 1.1 17 ( 1990); 
and Enron Power Enterprises Corn. (Enronl, 52 FERC P6 1.193 (1 990). 

Boston Edison also submits a cost-of-service [**7] analysis which had been prepared in anticipation of direct Bos- 
ton Edison ownership of the hcility. Boston Edison maintains that the cost analysis merits confidential treatment n10 
because it contains "commercial and financial information which could give other persons competitive and commercial 
advantages if it were publicly disclosed and . . . therefore [the information should be] exempt from public disclosure 
under 18 C.F.R. fi 388.107 (d)." nl  1 

n10 See 18 C.F.R. fi fi 388.107(d)and388.112 (1990). 

n 11 Boston Edison Transmittal Letter at 5. 

Boston Edison requests waiver of the following regulations: the 120-day notice limitation; n12 the requirement to 
file cost-of-service data and estimates of monthly and annual transactions and revenues; n 13 regulations regarding ac- 
counting and reporting requirements; n14 and regulations regarding the issuance of securities. n15 Boston Edison re- 
quests that the Commission approve the contract by July 1, 199 1 so that construction may begin in August 199 1. n 16 

n12 18 C.F.R. fi 35.3 (1990). 

nl3 Id. fi 35.12 (b) (1990). 

n14 Id. Parts 41,50, 101 and 141 (1990). 

n 15 Id. Part 34 (1 990). Alternatively, Boston Edison requests permission to file an abbreviated application 
containing the following information: (1) a statement identifying the nature of the Part 34 transaction; (2) a de- 
scription of the issuance; and (3) a verified statement, accompanied by a brief statement of reasons, declaring 
that the issuance would not impair Edgar's ability to serve as a public utility, and would be reasonably necessary 
or appropriate for such purposes. Boston Edison Summary at 3 1 (citing FERC Statutes and Regulations 
P32,456, at pp. 32,129-30). Boston Edison states that the proposed abbreviated filing will ensure that the issu- 
ance of short-term debt will not hinder Edgar's ability to provide reliable wholesale service to Boston Edison. 
Id. at 32. 

[**81 

n16 Boston Edison explains that it seeks to obtain all necessary state and federal regulatory approvals by 
August 1991 in order to avoid the increase in construction costs that would occur if the contractor is not given 
notice to proceed with construction by that time. Additionally, if the contractor is not given notice to proceed by 
March 1, 1992, Boston Edison states that the contract will be terminated and the project will be canceled. Bos- 
ton Edison Transmittal Letter at 6. 

Notice of Filing 

Notice of Boston Edison's filing was published in the Federal Register, n 17 with comments due on or before Febru- 
ary 20,1991. 
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n17 56 Fed. Reg. 5999 (1991). 

Interventions and Other Filings 

On February 7, 1991, Boston Edison filed a proposed Nondisclosure Agreement concerning the submission of con- 
fidential information included in its cost-of-service data. 

On February 20, 1991, the Town of Reading Municipal Light Department (Reading) filed a motion to intervene, 
protest, request for rejection or, in the alternative, request for investigation and hearing of the rates embodied in the pro- 
posed contract. Reading states that it is Boston Edison's only Contract [**9] Demand service customer. Reading ar- 
gues that the Commission should reject the proposed Edgar contract because the safeguards the Commission has re- 
quired in previous market-based rate cases are absent here. Reading argues that the proposed contract reflects anticom- 
petitive practices, and could lead to excessive costs being passed through to Reading under the Contract Demand ser- 
vice tariff, n 18 Reading alleges that Boston Edison's proposed agreement does not in fact contain a market-based rate, 
and that Boston Edison's anticompetitive actions n 19 blocked alternative suppliers from bidding on a competitive basis 
against the Edgar facility project. n20 Reading alleges that the entire affiliate arrangement between Boston Edison and 
Edgar reflects self-dealing. 1121 Reading also claims that Boston Edison's proposed agreement is unduly preferential 
toward Edgar, in contrast to Boston Edison's long-run standard [*62,164] contract. n22 Reading argues that Boston 
Edison assumes costs and risks in its arrangement with Edgar that it would not assume in arm's-length dealings with 
unaffiliated suppliers under its standard contract. Reading also alleges that Boston Edison has market power, particu- 
larly [** 101 with respect to transmission facilities that potential competitors with the Edgar project would need. Fi- 
nally, Reading submits that at the very least, the matter should be set for investigation and hearing under sections 205 
and 206 of the Federal Power Act. n23 

n 18 Reading Intervention at 5. 

n19 For example, Reading states that Boston Edison has sought Commission approval of the Edgar rates 
outside a normal bidding process. 

n20 Reading Intervention at 8. 

n2 1 Id, at 9. Reading requests Commission scrutiny of several indications of self-dealing on the part of 
Boston Edison, including: (1) the facility will be sited on Boston Edison property; (2) Boston Edison has already 
committed substantial funds before approval of the Edgar project -- something Boston Edison does not do for 
competing projects; and (3) Boston Edison has the option of buying the Edgar facility for one dollar at the expi- 
ration of the 20-year contract term. 

n22 Reading alleges, inter alia, that Edgar is not required to pay certain deposits required under the standard 
contract, and that there are differences in the pricing terms as well. 

On February 20, 1991, Cogen Technologies, Inc. (Cogen) filed a motion to intervene and protest. Cogen alleges 
that the contract shows self-dealing on the part of Boston Edison, that it does not reflect market conditions in New Eng- 
land, and that it fails to provide adequate limitations on the risks to Boston Edison ratepayers. Additionally, Cogen 
states that its response to RFP-2 was selected in December 1989 as the top-ranked project (Cogen project), but that the 
parties have failed to finalize that arrangement. Cogen believes that the Edgar project may preempt Cogen's planned 
sale to Boston Edison, or may interfere with Cogen's access to gas transportation capacity. Cogen states that Commis- 
sion acceptance of the filing may adversely affect Cogen's ability to finalize and execute an agreement with Boston Edi- 
son concerning the Cogen project. Finally, Cogen requests that the matter be set for hearing. 

On February 20, 1991, the Attorney General of Massachusetts (Massachusetts AG), in consideration of the interests 
of retail ratepayers of Boston Edison, filed a motion to intervene and protest. Massachusetts AG protests the proposed 
contract on two grounds: first, the contract may [** 121 not reserve sufficient jurisdiction for the Massachusetts DPU to 
continue to exercise its statutory jurisdiction over Boston Edison's retail rates; second, the proposed contract did not 
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come from a bidding procedure or other market test. n24 The Massachusetts AG arguei that "[Boston Edison] has arti- 
ficially constrained its least cost analyses of the Edgar Project in a way that effectively excludes the consideration of all 
viable market-based alternatives." n25 Massachusetts AG maintains that Boston Edison "has failed to demonstrate that 
the proposed Edgar project is currently the least cost alternative or the product of a market test, or that the contract is in 
the public interest." n26 

n24 Massachusetts AG Intervention at 2. 

n25 Id. at 3. 

n26 Id. 

On February 20, 199 1, the New England Cogeneration Association (New England Cogen) filed a motion to inter- 
vene and a request that the Commission reject the filing. New England Cogen contends that market-based rates should 
not be allowed when the contract is not part of an arm's-length agreement: "Where, as here, a utility is purchasing from 
an affiliate, market-based rates should only be approved where the procurement is part [** 131 of a neutral competitive 
solicitation, providing nonaffiliated suppliers with an opportunity to compete to supply the capacity." n27 New England 
Cogen submits that this case differs from prior cases where the Commission allowed market-based rates between affili- 
ates. n28 New England Cogen asserts that the instant situation differs from Ocean State in that Boston Edison has no 
similar arm's-length contract with a nonaffiliate, and no one else was even offered the chance to bid against the Edgar 
project. n29 New England Cogen maintains that, in the absen~e of an opportunity for other producers to compete, it is 
uncertain at best whether the Edgar facility is actually the least cost supply available to Boston Edison's customers, n30 
Finally, New England Cogen asserts that the Massachusetts DPU's review of the contract is not an adequate substitute 
for this Commission's review of the self-dealing and anticompetitiveness issues raised by the contract. New England 
Cogen notes that the Massachusetts preapproval contract process has never before been used for a supply side resource; 
thus, it is impossible to specifically state what will be required for approval of a [*62,165] supply side preapproval 
[** 141 contract. Moreover, New England Cogen notes that at a hearing on the Edgar contract, the Massachusetts DPIJ 
did not allow New England Cogen to question Boston Edison witnesses about the competitiveness (or lack thereof) of 
the environment in which the Boston EdisonIEdgar contract was executed, n3 1 New England Cogen points out that in 
this docket, Boston Edison is suggesting to the Commission that the approval process of the Massachusetts DPU andlor 
the Siting Council eliminates the need for thorough Commission review of whether the rates were negotiated in a com- 
petitive market. n32 New England Cogen states that it believes the Massachusetts DPU will find that the contract is 
contrary to the best interest of Boston Edison's ratepayers; however, New England Cogen also requests that this Com- 
mission carefully review whether the rates were negotiated in a competitive market. 

n27 New England Cogen Intervention at 4. 

n28 New England Cogen refers to Ocean State Power, 44 =C P6 1-26 1 (1988) (Ocean State). 

n29 New England Cogen Intervention at 7. 

n30 New England Cogen claims that Boston Edison's own planning model shows that the next least-cost 
capacity expansion would be 200-MW of combustion turbines (not a 306-MW combined cycle unit). In addi- 
tion, New England Cogen notes that the Edgar contract would allow Edgar to passthrough to Boston Edison 
ratepayers 100 percent of its actual fuel transportation and fuel costs (which are unknown because Edgar has no 
signed fuel contracts). Finally, New England Cogen states that no government agency has affirmed Boston Edi- 
son's contention that the Edgar facility is the least cost option considering both price and nonprice factors. New 
England Cogen Intervention at 8. 

[**I51 

n3 1 New England Cogen Intervention at 10. New England Cogen states that the Massachusetts DPIJ ruled 
that the issue of the competitiveness of the market should be addressed by the Siting Council. New England 
Cogen then filed a joint motion with the Massachusetts DPlJ and the Siting Council, asking in which forum the 
competitiveness issue could be properly raised. In response to that motion, Boston Edison stated that neither the 
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Massachusetts DPU nor the Siting Council should decide the competitiveness issue attempting to use this Com- 
mission's standards for approval of market-based rates. See, e.&, Commonwealth Atlantic Limited Partnership 
(Con~monwealth), 5 1 FERC P61.368 (1 990). 

n32 New England Cogen Intervention at I I .  

On March 7, 1991, Boston Edison filed an answer to the motions to reject the filing. Boston Edison maintains that 
the Edgar contract's rates meet the Commission's standards for market-based rates. Specifically, Boston Edison claims 
that competitive market conditions, least-cost analysis, the active involvement of the Massachusetts DPU (via the pre- 
approval contract process), and cost-of-service data all demonstrate that the contract [** 161 is just and reasonable and 
in the best interest of Boston Edison's customers. n33 Boston Edison maintains that it operates in a "vigorous, competi- 
tive power supply market and it lacks dominance in any facet of that market." n34 Boston Edison further asserts that the 
dominant role played by the Massachusetts DPIJ through the preapproval contract process precludes the possibility of 
self-dealing abuse. 

n33 Boston Edison March 7 Answer at 3. 

n34 Id. Boston Edison states that the New England market is influenced by the New England Power Pool 
(NEPOOL), which integrates a transmission network to facilitate transactions among the 73 NEPOOL, members. 

Boston Edison also argues that Cogen and Reading have failed to justify their requests for a hearing, because there 
are no disputed issues of material fact, n35 Boston Edison further asserts that the other issues raised by the parties af- 
ford no basis for rejecting the Edgar contract, holding a hearing, or even granting intervention. n36 Boston Edison re- 
futes the other parties' arguments. 

n35 Boston Edison March 7 Answer at 17. 

n36 Id. at 20. 

On March 8, 1991, J. Makowski Company, Inc. (Makowski) filed a motion to intervene out [** 171 of time, raising 
no substantive issues. Makowski states that it is an energy project development and management company in the New 
England area, and a potential competitor of Edgar. 

On March 1 1, 1991, the Towns of Concord and Wellesley, Massachusetts (Towns) filed a motion to intervene out 
of time and a protest. Towns first complain that Boston Edison has failed to comply with Commission regulations by 
not sending a copy of the proposed contract to Towns, n37 and that Boston Edison's request for waiver of the regulation 
concerning service of rate schedules should be denied. Towns also suggest that the contract should not be before the 
Commission at all: 

n37 18 C.F.R. 9 35.1 (1990) requires that a utility post and file rate schedules. Under 18 C.F.R. 5 35.2 
(1990), "posting" includes mailing a copy of the rate schedule to each purchaser thereunder on the date the rate 
schedule is sent to the Commission for filing. Since the Towns are not purchasers under the contract, there was 
no requirement to mail a copy to the Towns. 

this Commission has not established a preapproval contract process, and Edison's attempt to have this Commission 
grant such approval by July 1, 1991, . . [** 181 . is not only illegal but it is wholly unnecessary and frivolous as well. 
Whatever state agencies may do in their siting and certificating proceedings does not affect nor [sic] require the partici- 
pation of this Commission. [ n38 1 

n38 Towns Intervention at 4. 

Towns further contend that the proposed rates are likely to be unjust and unreasonable: 

at a very minimum, to even attempt to create a competitive market pricing system involving the Edgar Energy Park 
would require that Edgar pay to Edison the complete full market value for both the site and the existing plant utilized; 
and, then that payment would have to be credited above the line to Edison's ratepayers. [ n39 ] 
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n39 Towns Intervention at 6. 
[*62,166] 

Towns further allege that Boston Edison has an incentive to pay Edgar the highest price regulators will accept be- 
cause the higher price it pays to Edgar, the higher the profits for Boston Edison's shareholders. 

On March 25, 1991, Boston Edison filed an answer to Makowski's motion to intervene. Boston Edison argues that 
for the reasons set forth in the March 7 answer, Makowski fails to state a direct interest in the outcome of this proceed- 
ing, as required by Rule 214(b)(2)(ii) of [** 191 the Commission's Rules of Practice and Procedure. n40 Thus, Boston 
Edison argues, Makowski should not be permitted to intervene. 

n40 18 C.F.R. 4 385.214(b)(2)(ii) (1990). 

On March 26, 199 1, Boston Edison filed an answer to Towns' intervention. Boston Edison states that Towns' mo- 
tion fails to state good cause for rejection of the rate, and that the motion should be denied. Boston Edison essentially 
reiterates arguments made in its earlier pleadings. Boston Edison emphasizes, however, that this proceeding involves 
only the rate to be charged to Boston Edison by Edgar, and that any flowthrough to Boston Edison's customers of Edgar 
costs could occur only with the Massachusetts DPU's approval (in the currently pending proceeding), or with this 
Commission's approval in a future proceeding involving Boston Edison's firm power wholesale rates. n41 Boston Edi- 
son suggests that, concerning retail customers, the only significance of Commission acceptance of the Edgar rate sched- 
ule would be to afford the Massachusetts DPU the chance to determine whether Boston Edison's proposed purchase of 
the Edgar power would be the most advantageous purchase for Boston Edison's customers. Boston Edison [**20] also 
notes that Commission acceptance of the filing in this proceeding would not preclude Towns (or anyone else) from 
challenging the inclusion of costs associated with the Edgar facility in their rates for electric service when Boston Edi- 
son files rates to recover those costs. n42 In short, Boston Edison maintains that "nothing can happen in this proceeding 
which will prejudice the Towns' litigation rights in a future proceeding." n43 

n41 Boston Edison March 26 Answer at 4. 

n42 Id. at 6. 

n43 Id. at 7 

On April 3, 1991, Towns filed a motion to reject Boston Edison's March 26 Answer. Towns note that Rule 
213(a)(2) of the Commission's Rules of Practice and Procedure n44 prohibits answers to protests. Towns acknowledge 
that the Commission has waived the prohibition where the answering party can show that the answer is useful and rele- 
vant; however, Towns assert that Boston Edison's answer is neither useful nor relevant. Towns insist that it is unneces- 
sary for this Commission to accept the Edgar rate schedule before the Massachusetts DPU considers the transaction. 
n45 

n44 18 C.F.R. 4 385.21 3(a)(2) (1990). 

n45 Towns Motion to Reject at 2. 

On April 18, 1991, Boston [**21] Edison filed an answer to Towns' motion intervene and to reject Boston Edison's, 
March 26 answer Boston Edison contends that Commission precedent permits answers to pleadings containing (as 
Towns' does) other elements as well as protests. Boston Edison states that it is not answering Towns' protest; it is an- 
swering Towns' motions to intervene and to defer action on the filing. n46 Boston Edison also refutes the arguments 
contained in Towns' March 11 pleading. 

n46 Boston Edison April 18 Answer at 2, citing Vermont Electric Power Companv, 48 FERC P6 1,330 
(1989). 



55 F.E.R.C. P61,382, *; 1991 FERC L,EXIS 1322, ** 

On May 21, 1991, Reading filed a notice of withdrawal of its February 20, 199 1 pleading. See 18 C.F.R. 3 
385.216 (1990). 

On May 2 1, 1991, Boston Edison filed a revised Appendix A n47 to the contract. The revised Appendix A contains 
slightly lower monthly demand charges than does the original Appendix A. Boston Edison states that the effect of the 
modification is to reduce the common equity return from 14.8 percent to 14.3 percent. Boston Edison requests that the 
Commission accept the rates as modified by the revised filing. Boston Edison also states that, because of a delay in the 
state regulatory [**22] proceedings, it does not expect to give the contractor notice to proceed with construction until 
December 1991. Nevertheless, Boston Edison reiterates its request that the Commission act on the instant filing before 
August 1 99 1. 

1147 Appendix A lists the monthly demand charges for each year of the contract. 

Discussion 

Under Rule 214 of the Commission's Rules of Practice and Procedure, n48 the timely, unopposed motions to inter- 
vene of Cogen, Massachusetts AG, and New England Cogen serve to make them parties to this proceeding. Addition- 
ally, we will grant the unopposed, untimely motion to intervene filed by Towns, given their interests in the proceeding 
and the absence of any undue prejudice or delay. Further, notwithstanding Boston Edison's opposition, we will grant 
Makowski's untimely motion to intervene given Makowski's interest in this proceeding (as a potential competitor of 
Edgar) [*62,167] and the absence of any undue prejudice or delay. Finally, we shall deny the Towns' April 3, 1991 
motion to reject Boston Edison's March 26, 199 1 answer. Although answers to protests are not permitted under the 
Commission's Rules of Practice and Procedure, n49 Boston Edison's March 26 answer [**23] responds ta various mo- 
tions of other parties. 

n48 18 C.F.R. 3 385.214 (1990). 

n49 18 C.F.R. 5 385.213(a)(2) (1990). 

Ordinarily, upon receipt of an amendment such as that contained in Boston Edison's May 21, 1991 filing, the 
Commission would issue a notice of amended filing which extends the comment date. However, because the Commis- 
sion is rejecting the proposed rates without prejudice and Boston Edison has renewed its request for Commission action 
before August 1991, we will depart from our usual practice and will not issue a notice of amended filing. This action 
will not prejudice any of the intervenors since we are rejecting the rates without prejudice. 

1. Market-Based Rates 

Under section 205(a) of the Federal Power Act, n50 all rates for the transmission or sale of electric energy at 
wholesale in interstate commerce must be ''just and reasonable" n5 1 and not unduly discriminatory or preferential. 
Market-based rates for sales involving affiliates will be found to violate section 205(a) of the FPA unless there is a clear 
showing of lack of potential affiliate abuse. 1-52 

n5O 16 U.S.C. 6 824d(a) (1988). 

n5 1 Neither the FPA nor its legislative history defines "just and reasonable." Although historically the 
Commission has accepted rates under section 205 based upon the supplier's cost of service, nothing in the FPA 
limits the Commission to using cost-based methodologies. In a growing number of cases, the Commission has 
approved rates based not on the supplier's cost of service but on a competitive market rate for the supplier's en- 
ergy. See, e.g., Commonwealth, supra; Dartmouth, supra. 

[**24] 

n52 See, e.g., Teco Power Services Corporation et al. (TECO), 52 FERC P61.191, reh'g denied and rates 
accepted on other grounds, 53 FERC P6 1,202 (1990L 

Page 8 
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Before allowing nontraditional pricing, the Commission has required a showing that there exists no potential abuse 
of self-dealing or reciprocal dealing, n53 If there has been a showing of no potential abuse of self-dealing or reciprocal 
dealing, the Commission has found that market-based rates may be acceptable if the seller can also demonstrate that it 
lacks market power (or has adequately mitigated its market power) n54 by showing that neither it nor any of its affili- 
ates: (1) is a dominant firm in the sale of generation in the relevant market; (2) owns or controls transmission facilities 
through which the buyer could reach alternative sellers (or, if the seller or any of its affiliates does own such facilities, 
they have adequately mitigated their ability to block the buyer from reaching other sellers); and (3) can erect or control 
any other barrier to market entry. n55 

n53 Id. See also Terra Comfort Cor~oration et al., 52 FERC P61.241 (1990); Portland General Exchange, 
Inc. et al., 5 1 FERC P6 1.108, order granting clarification, 5 1 FERC P6 1.379, order accepting compliance filing, 
53 FERC P61.216 (1990). 

[**25] 

n54 The Commission has found that a seller has market power when the seller can significantly influence 
price in the market by restricting supply or denying access to alternative sellers. See, e.g., Commonwealth, 51 
FERC at p. 62,244 11.43. 

n55 See, e.g., Cleveland Electric Illuminating Co., 55 FERC P61.172 (1991). 

Here, Edgar and Boston Edison have failed to make the requisite showing with respect to potential abuse of seif- 
dealing. As discussed below, the benchmark price evidence Boston Edison offers in support of its filing does not per- 
suade us that the proposed rates are free of the potential for self-dealing. Thus, we cannot find that Edgar's proposed 
rates are just and reasonable under section 205(a) of the FPA on a market basis. 

Potential for self-dealing 

The Commission has stated that in cases where affiliates are entering agreements for which approval of market- 
based rates is sought, it is essential that ratepayers be protected and that transactions be above suspicion in order to en- 
sure that the market is not distorted. n56 In previous affiliate cases, which have involved the potential of unduly prefer- 
entially [**26] low market rates from the seller to its affiliate, the Commission has found that the mere opportunity for 
this type of affiliate abuse will lead to rejection of the proposed agreement. nS7 The same analysis applies to the facts 
here, where the rate may not be just and reasonable because the buyer potentially may have unduly favored the rates 
offered by its affiliate [*62,168] seller over lower rates offered by other nonafiliate sellers. nS8 

n56 TECO, 52 FERC at p. 61,697. The Commission's concern with the potential for affiliate abuse is that a 
utility with a monopoly franchise may have an economic incentive to exercise market power through its affiliate 
dealings. The potential abuses include such practices as affiliates selling products to a franchised utility at ex- 
cessive prices or a franchised utility providing inputs to an affiliate at preferentially low prices -- both of which 
are examples of market power that is exercised to the disadvantage of captive customers and other potential non- 
affiliated power suppliers. 

n57 TECO, 53 FERC at p. 6 1,809. 

n58 See generally Ocean State, 44 FERC at p. 61,983. 
[**27] 

In an arm's-length (unaffiliated) transaction, the buyer has no economic incentive to favor anyone but the least-cost 
supplier (considering price and nonprice factors). The Commission evaluates the market power of the seller to ensure 
that the seller is unable to limit supply or transmission options and therefore raise the price. By contrast, where a tradi- 
tional utility is buying from an affiliate not subject to cost-of-service regulation, the buyer has an incentive to favor its 
affiliate even if the affiliate is not the least-cost supplier, because the higher profits can accrue to the seller's sharehold- 
ers. Here, this incentive may exist for Boston Edison and Edgar regardless of the number of supply options available to 
Boston Edison and regardless of the fact that Boston Edison controls transmission facilities leading to other suppliers. 

Page 9 
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Boston Edison submits evidence comparing the instant filing to Dartmouth and Enron to show that it lacks market 
power, n59 Boston Edison apparently offers such evidence because, in considering market-based rates involving an 
unaffiliated buyer and seller, the Commission has considered whether there were sufficient supply options available to 
[**28] the buyer and whether the seller could limit those options by controlling transmission facilities. n60 In this 
case, however, we are dealing with a different set of circumstances: a subsidiary building a new plant whose power will 
be sold to the parent, in lieu of the parent self-building a new facility. In these circumstances, as in prior cases involv- 
ing affiliate transactions (e.g., Ocean State, Terra Comfort and TECO), the critical first step of our analysis is to ensure 
lack of abuse of self-dealing. In addition, the market-power factors (the number of supply options and the seller's abil- 
ity to control transmission) do not apply in the same manner here as in past cases, because the seller and purchaser are 
affiliated companies. 

n59 See Vol. I Reed at pp. 34-6. 

n60 Where the seller has met these standards, the Commission has found that the seller lacked the ability to 
demand an excessive rate. Thus, without reviewing the specific rates negotiated by buyer and seller, the Com- 
mission has, on this basis and other facts, found the seller's proposed rates to be reasonable. 

Because the potential for self-dealing between Boston Edison and Edgar is critical here, the Commission [**29] 
must ensure that the buyer has chosen the lowest cost supplier from among the options presented, taking into account 
both price and nonprice terms (i.e., that it has not preferred its affiliate without justification). n61 

n61 This does not involve a determination that the buyer has evaluated all supply and demand-side options 
and has prudently chosen from among them. As we have emphasized before, such determination primarily is a 
state commission matter. See, e.g., Commonwealth, supra, 5 1 FERC at p. 62,249; Doswell Limited partners hi^, 
50 FERC P62.25 1 ,  at P. 61.758 (1990). Rather, what is involved here is a finding that from among the options 
cited as available, the buyer chose its affiliate seller as the lowest cost supplier taking into account price and 
nonprice factors. 

In TECO, suma, the Commission relied on a market test to eliminate concerns about preferential pricing. That test, 
.which applies a bid or benchmark standard to determine market value, is also applicable to the facts here: 

Market value can be established by timely offering to all bidders the same services at the same price offered to the 
affiliate, or [**30] by providing the Commission with a benchmark of the market value of similar services based on 
contemporaneous data. (Footnote omitted). [ n62 1 

n62 TECO, 53 FERC at pp. 61,809-1 0. 

Under the market value standard there may be several ways in which a utility could demonstrate lack of affiliate 
abuse. The following are examples of ways to demonstrate lack of affiliate abuse and not necessarily an all-inclusive 
list. n63 One type of evidence that Boston Edison could offer would be evidence of direct head-to-head competition 
between Edgar and competing unaffiliated suppliers either in a formal solicitation or in an informal negotiation process. 
When such evidence is presented, the Cornmission seeks assurance that ( 1 )  the solicitation or negotiation was designed 
and implemented without undue preference for the affiliate, (2) the analysis of the bids or responses did not favor the 
affiliate, particularly with respect to evaluation of nonprice factors, and (3) the affiliate was selected based on some rea- 
sonable combination of price and nonprice factors. If the affiliate is not the lowest priced option, the applicant must 
provide sufficient justification [**3 11 for why the affiliate was chosen over alternative nonaffiliated sellers. 

n63 As a general matter, they also do not necessarily indicate a lack of market power. 

An alternative type of evidence that Boston Edison could provide would be the prices which nonaffiliated buyers 
were willing to pay for similar services from the Edgar prqject. n64 This second type of evidence is credible only to the 
[*62,169] extent that the nonaffiliated buyers are in the relevant market as the purchaser, and are not subject to market 
power by the seller or its affiliates. 

Page 10 
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n64 See generally Ocean State, 44 FERC at p. 61,983. 

Another type of evidence that Boston Edison could offer would be benchmark evidence which shows the prices, 
and terms and conditions of sales made by nonaffiliated sellers. This evidence could include purchases made by Boston 
Edison itself, or by other buyers in the relevant market. Two major considerations with respect to the credibility of the 
benchmark evidence would be whether the benchmark sales are contemporaneous and whether they are for similar ser- 
vices when compared to the instant transaction. The Commission would expect that the applicant include [**32] in the 
benchmark evidence any relevant sales in order to support the purchase from the affiliate, i.e., all contemporaneous 
sales for similar services in the relevant market would be included in the benchmark evidence. n65 

n65 In addition, the Commission would be concerned whether the benchmark sales in the relevant market 
reflect exercises of market power by the seller or its affiliates. In the TECO Rehearing Order, the Commission 
noted that before it "...will accept a market test for an affiliate transaction, the utility must show that it has not 
narrowed the market to validate a low transfer price." 53 FERC at p. 6 1,809. Here, the concern is that the trans- 
fer price between affiliates is too high. Therefore, the buying utility must show that it has not unduly favored its 
affiliate. 

The Commission has carefully examined the benchmark evidence presented by Boston Edison. (See attached Ap- 
pendix.) We find, as discussed below, that the benchmark data submitted here do not show the contract rates to be just 
and reasonable. The evidence does not support a finding that Edgar's price is similar to the price at which nonaffiliates 
sell comparable power. [**33] 

The benchmark data submitted by Boston Edison call for an analysis of the price and nonprice terms reflected in 
the Edgar contract, as compared to those of other supply contracts in the region. Boston Edison has compared Edgar to 
four different historical benchmark groups: (1) 15 different suppliers with which Boston Edison negotiated contracts 
over a three-year period ending 1990; (2) Boston Edison's RFP-2, a 1989 QF solicitation process under Massachusetts 
DPU procedures where Boston Edison received proposals from 48 QFs; (3) a group of 34 QF and IPP projects negoti- 
ated by other Massachusetts utilities between December of 1984 and December of 1989; and (4) two IPPs, Dartmouth 
Power Associates Limited Partnership (Dartmouth), Docket No. ER90-278-000, and Enron Power Enterprise Corp. (En- 
ron), Docket No. ER90-290-000, which have been approved by the Commission. See n.9, supra. Based on these com- 
parisons, Boston Edison argues that Edgar is the superior alternative available to Boston Edison taking into account 
both price and nonprice terms. 

A comparative analysis such as the one submitted by Boston Edison can be complicated because of the widely 
varying pricing structures, operating [**34] characteristics, and nonprice terms of the numerous alternatives. For ex- 
ample, Boston Edison's comparison of projects purchased by Massachusetts utilities includes projects as small as 0.7 
MW and powered by wind, wood, waste, peat and hydropower. Moreover, because most prices are formulaic, the 
analysis will rely to a great extent on projections of formula variables (e.g., fuel cost, plant factors and economic indi- 
ces) over the life of each project. The assumptions underlying these projections and the significance ascribed to non- 
price factors are critical to the analysis. Accordingly, the comparative analysis will be more extensive than a standard 
cost analysis (which does not consider the buyer's alternatives) or market power analysis (which does not compare 
prices to those of competitors). 

Boston Edison has not demonstrated that it will pay no more than a nonaffiliate would pay for comparable power. 
n66 Boston Edison's comparative analysis raises numerous questions about underlying assumptions because Boston 
Edison includes few details or explanations of the assumptions concerning variables (e.g., fuel cost, plant factor, and 
indices) used to compare the rates for various projects. [**35] In addition, almost all the benchmark data included in 
Boston Edison's comparative analysis reflect projects that are not contemporaneous and that do not provide similar ser- 
vices as compared to the Edgar facility. Accordingly, we find that the benchmark data submitted here do not show that 
there has been no abuse of self-dealing on the part of Edgar and Boston Edison. n67 

n66 See Ocean State, 44 FERC at p. 6 1,983. 
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n67 Having found the rates unsupportable on this basis, we need not analyze market power issues involving 
transmission or other barriers to entry that could have been used to exclude competitors (e.g., power plant sites). 
We also have not considered the issue of how cross subsidies, if any, between Boston Edison and Edgar may af- 
fect the reasonableness of Edgar's rate, i.e., a comparison between Edgar's rate and rates offered by nonaffiliated 
suppliers. To the extent Boston Edison subsidizes any of Edgar's costs (e.g., site lease, personnel), Edgar's rates 
might appear reasonable in comparison to a benchmark because of these subsidies. Accordingly, to the extent 
the Edgar rate is refiled, Boston Edison must demonstrate all inputs and services it has or will provide to Edgar 
during the contract term and demonstrate that none has been or will be provided at below market prices. 

[**36] 

We disagree with Boston Edison's argument that the Commission need not worry about self-dealing because the 
Massachusetts DPU ultimately [*62,170] will have to approve the Edgar project. This Commission has an independ- 
ent responsibility to protect against affiliate abuse. See TECO, 53 FERC at p. 6 1,8 1 1. While the Massachusetts DPU 
and Siting Council records may develop more useful benchmark evidence which may possibly demonstrate that the Ed- 
gar contract is just and reasonable under the FPA, such evidence is not presented in the current record. Accordingly, we 
reject the market-based rates without prejudice. 

2. Alternative Cost-of-Service Rates 

The Commission finds Boston Edison's cost-of-service analysis insufficient. The analysis is presented in summary 
fashion. For example, various assumptions about cost are made in the analysis, and no support or explanation is offered 
for those assumptions. n68 Moreover, the cost-of-service analysis provides no data concerning the return that is ex- 
pected to be realized by Edgar as a separate Boston Edison subsidiary. Accordingly, we reject the alternative request 
for cost-based rate approval. 

n68 The assumptions include fuel and O&M projections over the life of the facility, and the plant invest- 
ment costs projected for 1994. 

[**37] 

3.  Other Matters 

Since we are rejecting the rates proposed herein, we shall dismiss as moot Boston Edison's request for waiver of the 
following requirements: the Commission's information filing requirements in 18 C.F.R. § 4 35.12 (b)(ii) and (b)(5), the 
notice requirements in 18 C.F.R. 5 35.3, and the requirements in 18 C.F.R. Parts 34,41, 50, 101 and 141. We will also 
dismiss as moot the various requests for hearing. 

4. Conclusion 

The Commission finds that the rates proposed herein have not been shown to be just and reasonable under section 
205(a) of the FPA because, on this record, Boston Edison has failed to demonstrate that the proposed contract between 
it and its affiliate, Edgar, does not provide the parties with the chance for abuse of self-dealing, and alternatively has 
failed to support the rates on a cost-of-service basis. Accordingly, we will re.ject the filing without prejudice. 

We wish to stress that our action today should not be interpreted as barring all affiliated transactions where market- 
based rates are requested. In one of our earliest cases, Louisville Hvdro-Electric Company, 1 FPC 130, 133 (19331 the 
Commission noted the need [**38] for a "searching inquiry" with respect to affiliate transactions. We have done no 
more here. That inquiry, however, indicates that the rates proposed have not been shown to be just and reasonable on 
the current record. Accordingly, our action today is based on the evidence presented, not on any rule (expressed or im- 
plied) barring affiliate transactions. 

The Commission orders: 

(A) The untimely motions to intervene of Towns and Makowski are hereby granted, subject to the Commission's 
Rules of Practice and Procedure. 

(B) Boston Edison's submittal is hereby rejected without prejudice to its resubmittal of rates, as discussed in the 
body of this order. 

APPENDIX: 
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Appendix 

Staffs Review of Benchmark Comparisons 

Attached are the benchmark comparisons furnished by Boston Edison. Attachment A is a price comparison of Ed- 
gar with 33 projects in Massachusetts which are already under contract. Attachment B provides nonprice information 
for 15 of the 33 which involve Boston Edison. Attachment C compares Edgar to the top 11 responses in Boston Edi- 
son's QF solicitation (RFP #2). Our review shows there are three problems with the benchmark comparisons: the meth- 
ods and assumptions used to develop levelized [**39] prices in current dollars for each alternative are not documented; 
the benchmark sales are not for similar services compared to the Edgar contract; and many of the benchmark sales are 
not contemporaneous. 

As to the first problem, in order to compare the cost of the alternatives, Boston Edison computes the levelized price 
(in current dollars) of each alternative. Boston Edison has not provided copies or extracts of the rates underlying the 
comparisons. It is likely that some of the rates included in the benchmark project analysis involve formula components. 
Formula rates vary to reflect changes in fuel costs or fuel cost indices, plant factors (the percent of capacity available), 
inflation indices, or other variables. Boston Edison has stated that in arriving at the levelized prices it assumed a rate of 
inflation of 5.1% and fuel price escalators of 1% for coal and 2.5% for oil and gas. Boston Edison does not indicate 
what escalation factors it used for such other expenses as O&M. Moreover the utility failed to explain how it derived its 
escalators. [*62, 17 11 

Moreover, the rate includes a "penalty provision" which reduces the demand charge when the plant factor falls be- 
low a certain level. [**40] We do not know whether Boston Edison calculated Edgar's levelized price to take that into 
account. Boston Edison has reduced the price of Edgar by about 3 mills to reflect the fact that ownership of the unit 
will revert to Boston Edison in 20 years, but has not supported this adjustment. In sum, without details on the actual 
rate provisions included in the purchased power agreements, all of the assumptions utilized to develop the price bench- 
marks for Edgar and the alternatives, and the computations used to arrive at the levelized prices, we cannot make any 
conclusions regarding the price comparisons. " 

Boston Edison also concludes that Edgar is superior to the alternatives even including nonprice factors. However, 
the nonprice factors have not been reflected in the ranking of the projects shown on Attachment A. With respect to 
Boston Edison's other comparison, RFP #2, the alternatives are ranked on combined price and nonprice factors. Boston 
Edison, however, fails to provide details on how it comes up with the scores. Again, without supporting details and 
explanations, such as the criteria and the weight it gave to each factor, it is impossible to evaluate the conclusions 
reached. [**4 I] 

The second problem is that Boston Edison has not demonstrated that the benchmark evidence reflects sales of simi- 
lar services in the relevant market. Most of the benchmark projects were QF projects; thus, benchmark prices may, to a 
large extent, reflect the buyers' administratively determined avoided cost. In addition, because most of the benchmark 
sales are from QFs, we are not convinced that Edgar and the benchmark projects would compete in the same market. 
For example, there may be technical and size limitations on the QF projects, or there may have been size limitations in 
the formal solicitations or purchase procurement practices reflected in the benchmark evidence. If Edgar is not subject 
to the same limitations, the Edgar project would have an inherent advantage. The application also fails to explain how 
similar the benchmark projects are to the Edgar project with respect to nonprice terms, e.g., dispatch made and contract 
term. When benchmark evidence is used to validate market-based prices, dissimilarities in nonprice terms must be 
taken into account so that the price comparisons are meaningful. Finally, Boston Edison has not shown that its bench- 
mark data were not narrowed [**42] to validate a high transfer price by excluding similar services or projects. 

The third problem is that the data include projects with offers that were not contemporaneous with the Edgar pro- 
ject. Boston Edison has not demonstrated that the data reflect all contemporaneous purchases in the relevant market. 

Boston Edison also submitted a cost-of-service analysis providing the projected return on equity if Boston Edison 
were to build the unit itself, without creating a subsidiary. Boston Edison submitted the data with request for confiden- 
tial treatment; therefore, the data are not shown in this Appendix. n l We note, however, that the analysis is presented in 
summary fashion with no support or explanation for any line items in the summary and without any of the underlying 
assumptions. Additionally, Boston Edison has failed to compute the earned return that Edgar itself will realize as pro- 
ject owner. 
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nl The failure to duplicate these data at this time reflects no finding on the merits of Boston Edison's claim 
to confidentiality. 

[*62,171-] 2 

Attachment A 

Exhibit BE-JJR-5 

Comparison of the Real Levelized Discounted Price of the EEEC Project With the Price of NlJG Contracts Signed 
by Massachusetts [**43] Utilities 

Contract 
Signing Purchasing Contract Contract 

Project Name Date Utility Amount Method 

Down East Peat 
Everett Energy 
TD Energy 
Bellingham Phase I 
AES Riverside 
PRS-MASS 

. Q'Brien Cogen 111 
Pepperell Power Assoc. 
Lee Maes Cogen 
Gull Mountain Electric Co. 
American REF-Fuel 
Northeast Landfill 
Altresco Pittsfield 
Oxford 
O'Brien Cogen V 
SEMASS Expansion 
Bellingham Phase I1 
Urban Woods Project 
AES Riverside 
Alder 
Webster Resource Recovery 
Patriot Energy 
L'Energia 
NEES Energy 
MWRA Weston Aqueduct 
Ware I1 
Brockton Wood 
Eastern Energy 
Commercial Union 
Hunt Road 
KES Fitchburg Ltd. 
Bay State Wood Energy 
Enron Power 
Average - Excluding Edgar 
Edgar Electric Energy 
[* *44] 

Project Name 

1211 8/84 
05/29/85 
06/20/85 
0410 1/86 
1 21 19/86 
12123186 
0210 1/87 
04/13/87 
04/28/87 
05/17/87 
07/17/87 
1 1/06/87 
12/09/87 
12/12/87 
1211 6/87 
01/15/88 
0 1/28/88 
0211 5/88 
03/17/88 
05/27/88 
06/08/88 
06/28/88 
07/19/88 
07/28/88 
0311 6/89 
04/27/89 
05/22/89 
06/12/89 
07/20/89 
1 1/09/89 
1 1/20/89 
1211 5/89 
1211 9/89 

Unsigned 

Contract 
Signing 

Date 

BECO 
BECO 
BECO 
BECO 
MECO 
BECO 
MECO 

COMELEC 
COMfELEC 

BECO 
BECO 
MECO 
MECO 
MECO 
MECO 

COMJELEC 
BECO 
BECO 
BECO 
MECO 
BECO 
BECO 
BECO 
BECO 
BECO 
MECO 

EUA 
COMIELEC 

EU A 
COMJELEC 

FGE 
COMIELEC 

MECO 

Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 
Negotiated 

Bid 
Bid 

Negotiated 
Negotiated 
Negotiated 

Bid 
Negotiated 

Bid 
Negotiated 
Negotiated 

Bid 
Bid 
Bid 
Bid 
Bid 

Negotiated 
Negotiated 

BECO 306.0 Negotiated 

Real 
Levelized 

Price 
(1990 $ ) Rank Fuel Status 

Down East Peat 
Everett Energy 

1211 8/84 6.29 3 1 Peat 
05/29/85 5.33 19 Coal 

operating 
cancelled 
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Contract Real 
Signing Levelized 

Date Price 
(1990 $ ) Rank Fuel 

06/20/85 5.47 22 Wind 
0410 1/86 5.32 I8 Gas 

Project Name 
TD Energy 
Bellingham Phase I 

Status 
cancelled 
under 
construction 
cancelled 
cancelled 
cancelled 
operating 
under 
development 

AES Riverside 
PRS-MASS 
O'Brien Cogen 111 
Pepperell Power Assoc. 
Lee Maes Cogen 

12/19/86 5.93 28 Coal 
12/23/86 5.24 15 Waste 
0210 1 187 6.08 29 Coal 
0411 3/87 5.03 14 Gas 
04/28/87 4.75 7 Gas 

Gull Mountain 
Electric Co. 
American REF-Fuel 
Northeast Landfill 
Altresco Pittsfield 

0511 7/87 4.83 8 Waste 
0711 7/87 6.49 33 Waste 
1 1/06/87 4.95 12 Landfill Gas 
12/09/87 4.84 9 Gas 

Inactive 
cancelled 
operating 
under 
construction 
cancelled 
under 
development 
under 
development 
under 
construction 
under 
development 
cancelled 
under 
development 
cancelled 
Inactive 
under 
development 
cancelled 
operating 
under 
development 
cancelled 
under 
development 
cancelled 
under 
development 
under 
development 
under 
development 
under 
development 

Oxford 
O'Brien Cogen V 

12/12/87 4.86 1 1  Gas 
121 16/87 4.60 4 Gas 

SEMASS Expansion 01/15/88 5.52 23 Waste 

Bellingham Phase 11 01/28/88 4.85 I0 Gas 

IJrban Woods Project 0211 5/88 5.77 25 Waste 

AES Riverside 
Alder 

03/17/88 6.18 30 Coal 
05/27/88 4.54 3 Waste 

Webster Resource Recovery 
Patriot Energy 
L'Energia 

06/08/88 5.29 17 Waste 
06/28/88 6.90 34 Coal 
071 19/88 5.87 26 Gas 

07/28/88 5.63 24 No. 2 Oil 
0311 6/89 5.35 20 Hydro 
04/27/89 5.89 27 Coal 

NEES Energy 
M WRA Weston Aqueduct 
Ware I1 

Brookton Wood 
Eastern Energy 

05/22/89 3.83 1 Waste 
0611 2/89 5.43 21 Coal 

Commercial Union 
. Hunt Road 

07/20/89 4.71 6 Gas 
1 1/09/89 4.96 13 Landfill Gas 

KES Fitchburg Ltd. 1 1/20/89 6.36 32 Woad 

Bay State Wood Energy 121 1 5/89 4.22 2 Waste 

Enron Power 121 19/89 5.26 16 Gas 

Average - 
Excluding Edgar 
Edgar Electric Energy 

5.53 
unsigned 4.68 5 Gas under 

development 
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Attachment B 

Exhibit BE-JJR-4 

Long-Term Power Agreements Signed by BECO 
Contract 
Signing Balance Operating 

Project Name Date Account Dispatchable Security 

Down East Peat 
Everett Energy 
TD Energy 
Bellingham Phase I 
PRS-MASS 
Gull Mountain Electric 
American REF-Fuel 
Bellingham Phase I1 
Urban Woods Project 
AES Riverside 
Webster Resource Recovery 
Patriot Energy 
L'Energia 
NEES Energy 
MWRA Weston Aqueduct 
Edgar Electric Energy 

1211 8/84 
05/29/85 
06/20/85 
04/01/86 
12/23/86 
0511 7/87 
07/17/87 
0 1/28/88 
0211 5/88 
03/17/88 
06/08/88 
06/28/88 
0711 9/88 
07/28/88 
03/16/89 
Unsigned 

Contract 
Project Signing Development Capacity Contract 
Name Date Security Deficiency Fuel Method Status 

Down East 
Peat 
Everett 
Energy 
TD Energy 
Bellingham 
Phase I 

yes Peat Negotiated operating 

yes Coal 
yes Wind 

Negotiated cancelled 
Negotiated cancelled 

Negotiated under 
construction 

Negotiated cancelled PRS-MASS 
Gull 
Mountain 
Electric 
American 
REF-Fuel 
Bellingham 
Phase I1 

yes Waste 

no Waste 

yes Waste 

no N.Gas 

Negotiated inactive 

Negotiated cancelled 

Bid under 
construction 

Urban 
Woods 
Project no Waste Bid under 

development 
AES 
Riverside 
Webster 
Resource 

yes Coal Bid cancelled 
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Project Name 
Recovery 06/08/88 
Patriot 
Energy 06/28/88 
L'Energla 07/19/88 

NEES Energy 07/28/88 
MWRA 
Weston 
Aqueduct 0311 6/89 
Edgar 
Electric 
Energy Unsigned 
[*62,171-] 4 [**46] 

Contract 
Signing Balance Operating 

Date Account Dispatchable Security 
Yes no Waste Bid cancelled 

Yes no Coal Bid inactive 
Yes yes N.Gas Negotiated under 

development 
Yes yes No. 2 Oil Bid cancelled 

no no Hydro Negotiated operating 

under 
Yes no N.Gas Negotiated development 

Attachment C 

Exhibit BE-JJR-6 

REQUEST FOR PORPOSALS #2 

SUMMARY OF PRICE AND NON-PRICE FACTOR SCORES 

DEVELOP- 
MENT OPERATIONA 

L 
ECONOMIC CON- LONGEVITY SYSTEM TOTAL 

PRICE CONFIDENC FIDENCE CONFIDENCE OPTIMIZATION SCORE 
E 

PROJECT FACTO FACTOR FACTOR FACTOR FACTOR PROJECT 
R 

EDGAR -1 1.27 43.69 44 20 I6 112.42 

*2 Project Awardees 
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