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2 That if, on or before ten (10) dsys sfier the date of enty of

" this Opinion und Order, the Respondent files a tarifT or unfl supplement, effective

upon five () days' notice to the Commission, which cancels and supersedes
Supplement No. 183 to Tanff Gas-Pa. P.U.C. No. 8, regarding the Colurabia
Choice Pilot Program, and incorporates the terms and conditions of the settlements

‘with the OTS, the OCA, the OSBA filed on June 24, 1999, and Enron, filed on
“July 6, 1998. the tariff or tarifY supplement proposing the changes ts expand the

pilot program shall be permisted to become effective.

3. Thatif the Respondent hus not flled s tariff ar tariff
supplement canceling and superseding the presently proposed pilot program as per
Ordering paragraph number two (2) above, on or befaore ten days of entry of this
Opinion and Order, or been granted additions! time to do so by order of the

‘Commission:

(s) =ninvestigetion cb Commission motion shall hereby be
instituted, without further order of the Comraission, to
determine the Jawfulness, justess and reasonableaess of the
fates, rules and regulations proposed is Supplement No. 183,
to Gas-Po. P.U.C. No. 8;

'(b) the Office of Administrative Law Judge shall assign this matter,
to an Administrstive Law Judge for the issuance of &
Recommended Decision and shall schedule suth hearing as

necessary;

“(¢) that a copy of this Opinion and Order shall be served upon the
Respondent, the Office of Trial Staff, the Office of Consumer
Advocate, end the Office of Small Business Advocate, and any
persons who have filed Formal Complaints against
Respondent's proposed pilot program modificstions.
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"4, That this Opinion and Order is without prejudice to any
"Formal Complaints timely filed against Respondent's proposed modificstions.

5. Upon acceptance and upproval by the Commission of the
tariff filed by Colymbia Gas of Pennsylvania, Inc., consistent with this Order, the
record at R-00934344 will be marked closed.

"BY THE COMMISSION

e 3 Tty

"James J. McNulty

Secretary
(SEAL)
'ORDER ADOPTED: July$, 1998
ORDER ENTERED: JUL 03 gy
1 =
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BEFORE THE

PENNSYLYANIA PUBLIC UTILITY COMMISSION

RE: Columbia Gas of Pennsy!vania,

Inc., Proposed Expansion of

Residential and Small Commiercial :

Transponation Pilot into Adams, : R-00984344
Beaver, Butler Franklin and York

Counties, Pennsylvania --

Supplement No. 183 to Tariff Gas -

Pa. P.U.C. No. 8

JOINT PETITION FOR SETTLEMENT
OF COLUMBIA GAS OF PENNSYLVANIA, INC.
AND ENRON CAPITAL AND TRADE RESOURCES, INC.

TO THE HONORABLE CHAIRMAN AND COMMISSIONERS OF THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION:

Columbia Gas of Pennsylvania, Inc. (“Columbia™), and Enron Capital and Trade
Resources, Inc. (“Enron™) file this Joint Petition for Settlement (“Joint Pctition II™") to resalve
certain issues in conjunction with Columbia’s proposal contained in Supplement No. 183 to
Tariff Gas Pa. P.U.C. No. 8 (“Supplement No. 183"). In support thereof, it is represented as

follows:

I. BACKGROUND
L. On April 24, 1998, Columbia filed Supplement No. 183 with a proposed effective
date of June 23, 1998. Columbia voluntarily extended the proposed effective date until July 10,

1998.

Haglrndsrd ) l
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2. In Supplement No. 183, Columbia proposes. inter alia. to:

a. Expand its existing residential and small commercial transportation pilot
in Washington and Allegheny Counties, Peansylvania (the “Choice Pilot")
to residential and small commercial customers in the additional countics of
Adams, Beaver, Butler, Franklin and York, Pennsylvania. [f approved.
Supplement No. 183 would increase the number of customers eligiblc to
participate in the pilot from approximately 137,000 to 270,000 customers
or about 70% of Columbia’s small customers.

b. Continue to provide participating marketers in all counties with capacity
options allowing marketers either to receive assignment of Columbia’s
Firm Transportation Capacity on Columbia Transmission Corporation or
certify that the marketer has obtained Firm Transportation Capacity to
deliver gas to Columbia’s City Gate;

¢ Continue to provide for recovery of costs of Firm Transportation Capacity
not assigned to marketers through a surcharge (“Customer Choice Rider”
or “"Rider CC”) applicable to all core customers including those
participating in the Choice Pilot:¥

d. Providc for recovery under Rider CC of Columbia’s budgeted costs of
educating customers related to the third year of the Columbia Choice Pilot;
and

c. To provide for rolling enrollment by customers on a monthly basis.

3. On June 24, 1998, Columbia, the Office of Consumer Advocate (“OCA™), the
Office of Trial Staff (“OTS™) and thc Office of Smail Business Advocate (“OSBA™) filed a Joint
Petition for Settlement (*Joint Petition I”') with regard to Supplement No. 183.

4, Enron and Columbia have met both before and after the filing of Supplement No.

183 to discuss issues of interest to Enron raised by Columbia’s proposed expansion of Columbia

)Y The surcharge is applied to customers under the RS, RTS, RPS, SGS and SCT rate
schedules.

HANL/GI574 2 2

6£0 'd £28Y 099 $19:14L LSIQ S¥9 109 §7:11 (NHL) 66 1T~ "AON




Choice Pilot and have reached the scttlement embodied in this Joint Petition Il. As part of such
discussion, Columbia has explained that whilc Columbia and its marketing affiliate Columbia
Encrgy Services (CES) are both wholly owned subsidiaries of Columbia Energy Group,
Columbia is both structurally and functionally separate from CES. Each company has its own
management structure and each exercises no coatrol over the other. The companies share no
operating employees and, although CES maintains a regional officc in Pennsylvania, CES and
Columbia are currently located in separate buildings. Each company maintains separate books
and records. although those books and records are consolidated al the parent level.

5. Columbia has informed OCA, OTS and OSBA, the partics to Joint Pctition I, of
the terms of this Joint Petition IT and believes that such terms are acceptable to the partics to
Joint Petition [. Neverthcless, Joint Petition II has becn served upon these parties with a letter
requesting that they notify the Commission of any objection thereto. Enron takes no position
with respect to Joint Petition I.

IL SETTLEMENT

6. Enron and Columbia agree to resolve all issues raised by Enron with regard to
Columbia’s Supplement No. 183, as follows:

(a) Columbia will adopt, as part of its Rider-Pilot Capacity Assignment (Rider
PCA), and agrees to be bound by, the code of conduct contained in the
amended Rider PCA tariff provision attached hereto as Appendix “A”, and
such code of conduct shall govern operations under the Columbia Choice

Pilot. The terms of this code of conduct are for the purposes of this Pilot

3
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(b)

(d)

(©)

£28b

only. Enron has agreed to this code of conduct in recognition ol the
preexisting structural and accounting separalions already established
between Columbia and CES;

Columbia withdraws its request for a fee to be charged to a marketer when
a cuslomer already participating in the pilot switches to a new marketer.
The tariff pages attached as Appendix “A” delete this proposed charge;
Columbia will apply the allocation procedure attached hereto as Appendix
“B™ if it must limit elections by marketers to provide firm capacity
pursuant to the provisions of Rider PCA and Rider CC;

Columbia will revise the terms of its contract with marketers to reflect the
provisions conlained in Appendix “C” to clarify and provide further
flexibility with regard to the manner in which marketers meet the tariff
requirement of providing firm capacity and Columbia’s propased tariff
will be revised as reflected in the tariff pages attached hereto as Appendix
“A" 1o make related changes. Columbia agrees that it shall abide by the
terms of the marketing agreement set forth in Appendix "C" and that any
violation of those terms shall constitute a violation of this settlement; and
If this Joint Petition II is approved by the Commission, the tariff changes
contained in Appendix “A” will supersede tariff provisions in Joint

Petition [ that are amended in Appendix “A.”
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I1l.  CONDITIONS OF SETTLEMENT

7. Columbia's and Enron's support for the revisions to (he Columbia Choice Pilot
agreed to herein is conditioned upon the Commission’s approval of the terms and conditions of
this Joint Petition [1 without modification. If the Commission modifies such terms and
conditions or other terms and conditions of the Columbia Choice Pilot, either party may elect to
withdraw from the Joint Petition, and, in such event, this Joint Petition shall be void and of no
effecl as lo such pilot. The Joint Petition is proposed by Columbia and Enron to settle all issues
with regard to Supplement No. 183 and is made without admission against, or prejudice to, any
position which cither party may adopt in any subsequent litigation concerning Supplement Nao.
183. or litigation in any other proceeding, except as required to implement the Joint Petition. if
approved, in future proceedings involving Columbia.

8. Columbia’s and Enron’s positions on the issues raised by Supplement No. 183 are
affected by the fact that it is a pilot which is desighed to identify, among other things, the extent
to which marketers can serve firm customers without using upstream capacity which Columbia
has contracted for to serve its customers. Columbia and Enron specifically reserve the right to
advance positions contrary to this Joint Petition in future proceedings before the Commission.

9. Columbia and Enron agree that approval of the settlement is in the public interest.

Ha0i/62974 3 5
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WHEREFORE. Columbia and Enron, by their respeclive counsel, request that the
Commission approve this Joint Petition [I and authorize Columbia to file the tariff supplement

attached hereto as Appendix “A™, on one day’s notice.

Respectfully submitted,

el licdal

Danicl Clearfield, Esquire Michael W. Gang, Esquire
Robert J. Longwell, Esquire Michael W. Hassell, Esquire
Wolf. Block, Schorr and Solis-Cohen LLP Morgan, Lewis & Bockius LLP
212 Locust Strect, Suite 300 One Commecrce Square
Harrisburg, PA 17101 417 Walnut Street

Harrisburg, PA 17101

Attorncys for Enron Capital and Trade

Resources, Inc. Kenneth W. Christman, Esquire
Mark R. Kempic. Esquire
Attorneys for Columbia Gas of
Pennsylvania, Inc.

Dated: Julv 6, 1998
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| BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbia )
Gas of Ohio, In¢. for Authority to Amend )
Filed Tariffs to Increase the Rates and ) Case No. 94-987-GA-AIR
Charges for Gas Service. )

In the Matter of the Application of Columbia )
Gas of Ohio, Inc. to Establish the Columbia ) Case No. 96-1113.GA-ATA
Customer Choice Program. )

ENTRY
The Commission finds:

(1) OnJune 3, 1994, Columbia Gas of Ohio, Inc. (Columbia), filed a
notice of intent to file an application for an increase in rates in
its entire service area. Also, in addition to the notice of intent
and the application to increase rates, a joint stipulation and
recommendation was filed by most of the parties to
Columbia's prior rate case that would authorize Columbia to
increase its rates and to implement a comprehensive package
of new services. The joint stipulation and recommendation
was supported by Columbia; the staff of the Public Utilities
Commission of Ohio; the Ohio Consumers’ Counsel; the
Industrial Energy Consumers; Honda of America Mfg., Inc.;
Enron Energy Services; the dty of Toledo; the city of
Columbus; the Bay Area Council of Governments, the Greater
Cleveland Schools Council of Governments, and the Lake
Erie Regional Council of Governments; the Ohio Farm
Bureau Federation; and the Industrial End Users-Ohio (the
Collaborative). The Commission adopted the 1994 stipulation

_ in its Opinion and Order dated November 29, 1994.

(2) On October 28, 1996, members of the Collaborativa filed a
~ proposed amendment to the 1994 stipulation. The 1996
stipulation amendment was the result of the reiteration of the
collaborative process contemplated by paragraph 46 of the 1994
stipulation. Among other things, the stipulation amendment
provided that Columbia would not file a notice of intent to
file an application to increase rates, nor request modification
of accounting practices for additional cost deferrals, prior to
March 1, 1998, and that, prior to January 1, 1999, there will be
no upward base rate adjustment upon its transportation or
sales customers, or additional accounting deferrals, except
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those that may be necessary to effectuate Columbia‘s
residential transportation program, referred to as “Customer
Choice”, or those that may result from generic proceedings
with industry-wide application. Further, Columbia was
permitted to retain in 1996, 1997, and 1998 the revenues
retained from historic off-system sales and the revenues
retained as a result of continuation of the Federal Energy
Regulatory Commission Order 636 transition cost surcharge as
set forth in Sections 5 through 9 of the amendment.

I (3) On October 17, 1996, Columbia filed for approval Full

Requirements General and Small General Transportation

Service Tariffs in order to establish its Customer Choice

I program. This program is to make gas transportation service

available to residential, small commercial, and human needs

customers. By Opinion and Order dated January 9, 1997, the

. Commission approved Columbia's Customer Choice program

subject to the incorporation of certain recommendations of

the Commission's staff and other modifications of the

' Commission. The first phase of the program, which began on

April 1, 1997, is currently in effect in the Toledo/Lucas County

area for a one-year period. Continuadon and expansion of the

. program is contingent upon an evaluation of the results of

the program during the first year and a satisfactory resolution

of the transition cost issues of the program that are being

l rel:raiewed by the Collaborative prior to the end of the first
phase.

(4 On November 28, 1997, the Collaborative, after considerable
negotiadon, filed what has been entitled a2 Second
Amendment to Joint Stipulation and Recommendation
(Second Amendment) in the above captioned cases to address

_ the issue of transition capacity costs associated with

" continuation of Columbia’s Customer Choice program. The
Second Amendment also proposes certain modifications to.
the 1996 amendment to the 1994 stipulation. Except as
spedifically noted, the Second Amendment is not intended to
alter the provisions of the 1996 amendment and the
Customer Choice program. Below are some of the more
salient terms of the Second Amendment:

(@)  Pursuant to the agreement, Columbia would not
file a notice of intent to file an application to
increase base rates prior to March 1, 1999, and
that, prior to January 1, 2000, there will be no

‘




1AN-07-98 16:08  From:Parter, Wrient, Worris & Arthur §14=¢27=210n

94-987-GA-AIR et al. 3

T-404 ¢ .04/12 Job=335

upward base rate adjustment, by rider or |
otherwise, requested by Columbia upon its
transportation or sales customers except in
accordance with the limited circumstances sat
forth in the Second Amendment.

(®) It is the intent of the parties to the Second
Amendment that the Customer Choice program
be made available throughout Columbia’s
service tarritory after the review of the initial
phase of the program. The parties intend that
an additional pleading will be filed in early 1998
seeking Commission approval of the needed
tariff revisions to accomplish this expansion. In
keoping with that desire, the Second
Amendment seeks approval for a funding
mechanism, and the establishment of a
transition capacity cost recovery pool, designed
to offset the transition capacity costs for the
period baginning April 1, 1997 and ending four
years from the date of the Commission order
approving the expansion and/oc continuation

B
i
i
i
i
i
i
i
i
l | of the Customer Choice program. The parties
i
i
]
i
i
i
i
i
i

have requested approval of .the funding
mechanism (and the associated accounting) so
that it will be available upon the issuance of a
Comumission order approving the expansion.

(0 The Second Amendment describes how the
transition capacity costs recovery pool will be
created and the mechanism for the recovery of
those costs. The pool will be comprised of
pipeline and storage capacity costs associated
with sales customers that migrate to
transportation service under the Customer
Choice program. Historically these costs have
been recovered through the Gas Cost Recovery
(GCR) rates. The transition capacity costs from
the resulting Customer Choice program shall be
identified and removed from Columbia’s GCR
on a monthly basis and placed into a separate
account referenced as the transition capacity
costs recovery pool. The funding mechanism
for the recovery of the transition capacity costs
includes the crediting of revenues retained by

e
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Columbia. These revenues are attributable to
voluntary capacity assignments, daily balancing
services (the existing Optional Balancing Service
in Part 70 Sheet 86 of Columbia’s tariff shall be
fixed at $.3214/Mcf effective with issuance of this
entry and a new Statewide Optional Balancing
Service shall be offered at a fee of $.4048/Mcf),
interstate pipeline company refunds totaling
$21,711,000, C Order 636 Transition Cost
Surcharge, and a portion of Columbia’s annual
off-system revenues as set forth in the
stipulation. It is agreed to by the parties,
however, that the funding mechanism does not
guarantee Columbia’s recovery of transition
capacity costs or program costs, but does offer
Columbia the opportunity to recover its
transition capacity costs and program costs.

(d) Columbia’s Transition Capacity Cost Recovery
' Rider, contained on Original Sheet 85 of
Columbia’s tariff, shall be suspended if and
when Columbia’s Customer Choice program is
' expanded following the Commission’s review of
Columbia’s existing pilot program, and said
rider shall remain ed unless and until
. such time that the Collaborative recommends, -
and the Commission orders, that it be reinstated,
with or without modification. The Commission
l would note that nothing in the stipulation
affects the legality of the Transition Capacity
Cost Recovery Rider; it is merely being
I suspended.

* (¢ The Second Amendment addresses the
disposition of off-system sales, as defined by the
stipulation, and capacity release revenues. I,
and to the extent that off-system sales revenues
exceeds $18.2 million for the sixteen-month
period ended December 3}, 1997, all off-system
sales revenue in excess of $18.2 million for said
period shall be allocated between the GCR and
Columbia, with 50 percent of the revenue being
credited to the GCR and 50 percent being
retained by Columbia. If, and to the extent that
off-system sales revenue exceeds $17.2 million

N
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for calendar year 1998, 1999, 2000, or 2001, all off-
system sales revenue in excess of $17.2 million
for any such year shall be allocated between the
GCR and Columbia, with 50 percent of the
revenue being credited to the GCR and 50
percent being retained by Columbia. With
regard to capacity release revenuaes, as defined in
Attachment C to the stipulation, for the sixteen-
month period ending December 31, 1997, and for
calendar years 1998, 1999, 2000, and 2001,
Columbia may retain 50 percent of its capadty
release revenue, or $3 million, whichever is
less, for the period. These revenues described in
this paragraph may be booked as eamed
throughout the term of the program at
Columbia’s discretion. The Commission will
direct Columbia to report in its GCR quarterly
filing to whom it makes off-system sales.

Further, the Second Amendment provides for a
partial true-up adjustment to address
under/over-recovery of transition capacity costs,
with Columbia being at risk for 11 percent of
under-recovered transition capacity costs. The
true-up also provides for a sharing of certain
revenue balances over-recovered, with 75
percent being credited to the GCR and 25 parcent
retained by Columbia.

Columbia will provide to the Commission and
the Collaborative reports detailing the status of
the Customer Choice program. The reports will
be filed with the Commission by May 1 and
November 1 of each year through May 1, 2002.
The Collaborative agrees to meet in January 2000

to discuss and assess all issues related to the:

implementation of the Second Amendment.
Finally, the Collaborative has set forth in

Attachment D to the stipulation the proposed
accounting for the matters described in the

stipulation, of which it requests Commission
approval.

T-404 P.08/12 Job-335
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By entry dated December 2, 1997, interested persons were
provided the opportunity to file written comments on the
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Second Amendment by December 18, 1997 and to file reply
~comments by December 29, 1997. Tha East Ohio Gas Company
(East Ohio) filed comments to the stipulation and MC2 Inc.,
the retail energy marketing subsidiary of MidCon Corp., (MC2)
filed comments and a motion to intervene. MQC2
subsequently filed a notice of withdrawal of its comments and
petition to intervene.

(6)  East Ohio, although not commenting on the spedfic terms of
the Second Amendment, balisves that the Commission
should evaluate the stipulation in light of the particulars of
Columbia’s program and should not evaluate the stipulation
as a possible template for other local gas distribution
companies (LDCs). East Ohio states that there are other ways
of designing an unbundling program to minimize stranded
costs such as East Ohio has done with its mandatory capaci
assignment provisions of its Energy Choice program. In
response to East Ohio’s comments, the Commission would
note that it is evaluating the Second Amendment in the
context of Columbia’s program. Its applicability to other LDC

gas choice programs would have to be evaluated on a case-by-
case basis. The Commission would also like to note that,

B
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year-end report to the Commission regarding the Customer

' Choice program. .
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(77 The Commission finds that the Second Amendment meets
the standards for finding that stipulations are reasonable
which have been applied in a number of prior Commission

. proceedings and endorsed by the Ohio Supreme Court. See,
" Cincinnati Gas & Electric Co., Case No 91-410-EL-AIR (April
14, 1994) and Indus. Energy Consumers of Ohio Power Co. v..
Pub. Util. Comm., 68 Ohio St. 3d 547 (1994). The Commission
finds that the Second Amendment balances divergent
interests and viewpoints. The stipulation is the product of
serious bargaining among capable, knowledgeable parties, as is
demonstrated by the extensive expertise and experience in a
wide variety of public utility issues possessed by the members
of the collaborative.  Further, the stipulation benefits
ratepayers and the public interest by providing a mechanism
to help facilitate the expansion of Columbia’s Customer
Choice program without increasing existing rates to cover the
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costs of expanding the program and associated transition costs.
Through a reallocation of current and future revenues
received from all classes of ratepayers, as well as gas
marketers, Columbia will have the opportunity to recover its
costs upon the expansion of the Customer Choice program.
Columbia will also be assuming a portion of the costs
associated with the program.

This stipulation also does not viclate any important
regulatory principal or practice. The stipulation provides for
continued oversight of the program by the Commission and
the Collaborative and will provide Columbia’s customers
more choices to fulfill their energy needs. At the same time,
the stipulation provides Columbia with the incentive to
expand its program statewide by providing a mechanism to
recover transition capacity costs resulting from the program.
In fact, the stipulation supports several regulatory principals
relating to the introduction of competition in the energy
industries. = We observe that the recovery mechanism
includes mitigative opportunities and incentives regarding
transition capacity costs, contribution from existing
transporters, and a contribution from marketers the amount
of which grows as their participation expands. Further, while
a noticeable portion of the recovery of transition capacity costs
depends on Columbia’s ability to perform well in the off-
system sales market, the proceeds-sharing mechanism, which
‘includes eamnings opportunities, provides Columbia the
incentive to maximize off-system sales revenues. Finally, the
transition capacity costs are recovered without any rate
increase to any customer class. The Commission sees this
stipulation as providing benefits to all segments of the
industry.

" The Comumission also finds that the rates, terms, and
conditions of the Second Amendment are just, reasonable and .
supported by the attachments to the stipulation. However,
the Commission wishes to make certain clarifications. One
clarification is regarding Columbia’s agreement to maintain
its current Customer Choice program activities as shown on
Attachment B of the stipulation. Wa interpret this agreement
as a commitment by Columbia to conduct the same type and
quality of program activities as those in the Toledo area in a
quantity proportionate to the size of the expansion territory to
be decided subsequent to the Commission’s review of the
ongoing customer choice programs conducted this spring.
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The dollar amounts shown on Attachment B are not intended
as a cap on amounts to be spent in any expanded area, but are
merely demonstrative of activity costs incurred by Columbia
in the Toledo area. We also wish to make clear that with
regard to the future collaborative discussions and
recommendation which may alter the terms of the Customer
Choice program, implementation of such recommendations
would required Commission approval. We would further
note that any future discussion or recommendations initiated
by the collaborative does not preclude the Comumission from
taking any action it deems appropriate with regard to the
program. Lastly, we note that the parties have agreed to
utilize the collaborative process for the purpose of resolving
questions related to interpretation and applicaton of the
Second Amendment and accompanying tariffs. Although, the
parties to the collaborative have the ability informally resolve
their disputes, the Commission will be the ultimata arbiter in
disputes over interpretations of the stipulation and tariffs.

l With those clarifications and observations, the Second
Amendment should be approved. As part of the Second
Amendment, the parties have submitted proposed tariffs and
i proposed accounting treatments consistent with the
: stipulation. The Commission finds that the tariffs and
accounting treatments conform to the stipulation, are just and
i reasonable, and should be approved. The new tarifs shall be
effective with the date of the issuance of this entry on a

. service rendered basis.

It is, therefore,

ORDERED, That the Second Amendment to Joint Stipulation and
Recommendation with the proposed tariff changes and accounting treatments be -
approved and adopted, subject to the clarifications, findings and directive noted in
Findings (4) and (7). It Is, further, - .

ORDERED, That Columbia is authorized to cancel and withdraw its present tariffs
affected by the Second Amendment and to file in final form four complete printed
copies of its revised tariffs which are hereby approved. The tariffs will be effective with
the issuance of this entry on a service rendered basis. It is, further,

|

[
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ORDERED, That a copy of this entry be served upon all parties -
copy of the December 2, 1997 entry in this matter. ponatp who received

~~~~~
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BEFORE
~ THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Notice of Intent of
Columbia Gas of Ohio, Inc. to File an
Application to Increase Rates.

Case No. 94-987.CA-AIR

et Vs Nnnt?

In the Matter of the Application of Columbia
Gas of Ohio, Inc. to Establish the Columbia
Customer Choice Program.

CONCURRING OPINION OF CHAIRMAN CRAIG A, GLAZER

Back at the time of the initiation of the Toledo Customer Choice Pilot, I had
written separately encouraging the parties to come up with creative mechanisms for
recovery of stranded costs rather than simply taxing customers for 100% of these costs
through a government-mandated surcharge on their pocketbooks.

[ am pleased with all the progress the parties have made on this issue. I believe

the stranded cost recovery proposal voluntarily agreed to in this stipulated agreement
illustrates that with a lot of dedication and compromise, a “win/win" proposal that
balances the needs of all stakeholders can be crafted. Ibelieve the proposal provides an

.excellent model for addressing this difficult issue.

Case No. 96-1113-GA-ATA

e N Nas?

Most noteworthy is that the recovery mechanism provides mitigation
opportunities and incentives to the company relative to this issue. The company does
not simply get an automatic return of all its investment in a lump sum. Rather, it is
provided incentives and is expacted to use its own self-help activities to market its
excess capacity in order to offset these costs. Also noteworthy is that there is an
element of “marketer pays” wherein a portion of the stranded costs are assigned to the
marketers who will otherwise profit in any new open market Although the
marketers will inevitably attempt to pass-through certain of these costs, this proposal
introduces market forces and competition into the recovery and pass-through of
stranded costs.! Such an approach is far preferable to simply taxing all customers 100%
for recovery of these costs and using the heavy-handed tools of regulation and
government to extract these dollars from customer pockets. Finally, there is an
amount (approximately 11%) for which the company is simply at risk and which it
needs to recover through its overall financial results rather than as a direct charge to

customers.
The proposal accomplishes several p it allows vibrant competition in
naking 56

natural gas to occur at the outset without tranded cost recovery a barrier to
entry. Secondly, it uses creative means for recovery of authorized stranded costs

' The East Ohio approach of assigning excess capacity to each of the new entrants (Including East
Ohio’s own affiliate) is another creative use of the “marketsr pays” concept.
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without either raising rates to customers or requiring long transition periods that hurt
competition.

As Ohio debates this issue in electricity, it is noteworthy that many of these very
same parties were able to work up a "win/win" solution in the natural gas arena.
Although there are certain differences between the two industries, there are also many
similarities which would suggest that all policymakers note what has occurred by
voluntary agreement of the parties in this important case. My compliments to the
partes and our excellent PUCO Staff for being able to craft this significant and creative

arrangement.
Craig A. Glazer '
Chairman
CAG:dj
W ix ths Jeurnal

, Vigoris




PSC Data Request Set 4
Question No.7
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED OCTOBER 29, 1999

Question No. 7

Provide the identities the nine marketers that have shown an interest in providing service
to small volume customers in Kentucky.

Response:

The marketers that have expressed an interest in the proposed small volume gas
transportation program are as follows:

Alliance Energy
Columbia Energy Services
Engage Energy

FSG Energy Services
Scana Resources

Southern Gas Company
Stand Energy

United Gas Management
Volunteer Energy




PSC Data Request Set 4
Question No.8
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED OCTOBER 29, 1999
Question No. 8

Provide a copy of the license agreement with Columbia of Ohio for use of the registered
service mark, "Customer Choice."

Response:

Please find attached a copy of the license agreement with Columbia Gas of Ohio.




TRADEMARK LICENSE AGREEMENT

This Agreement by and between Columbia Gas of Ohio, Inc., a corporation of Ohio,
having its principal place of business at 200 Civic Center Drive, Columbus, Ohio 43216-0117,
hereinafter referred to as “LICENSOR”, and Columbia Gas of Kentucky, Inc, a corporation of
Delaware, having its principal place of business at 200 Civic Center Drive, Columbus, Ohio
43216-0117, hereinafter referred to as LICENSEE”, sets forth the terms and conditions under
which LICENSOR and LICENSEE has been and will continue to license the use the Service
Mark “CHOICE” (Mark), attached hereto as Exhibit A, and effective as of the QZ day
of mrunv:( : , 19 ?? .

WHEREAS, LICENSOR is the owner of the entire right, title and interest in and to the

Mark for which LICENSOR contemplates filing a United States trademark application for public
utility services, namely supplying natural gas and energy services to others, and promoting
public awareness of the need for and benefits of using natural gas as an energy source in Class
39; and for which LICENSOR is the owﬁer of the goodwill associated therewitﬁ; and

WHEREAS, LICENSEE has, pursuant to oral permission from LICENSOR, used the
Mark since August 8, 1996 in connection with its similar services, and desires a written license
to use the Mark in connection with public utility services, namely supplying natural gas and
energy services to others, and promoting public awareness of the need for and benefits of using
natural gas as an energy source in Class 39, which services are advertised and sold or promoted
by LICENSEE; and

WHEREAS, LICENSOR desires to maintain and increase recognition of its Mark and
the goods and services offered thereunder and regards licensing use of the Mark under conditions

insuring the quality of the goods and services rendered thereunder as a vehicle for increasing said




recognition;

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, the
parties agree as follows:

1. LICENSEE recognizes and acknowledges that the Mark is the exclusive property
of LICENSOR and that all use thereof by LICENSEE shall insure to the benefit of LICENSOR.

2. In consideration of One Dollar ($1.00) and other good and valuable
considerations, LICENSOR licenses LICENSEE to use the Mark in connection with public
utility services, namely, supplying natural gas and energy services to others, and promoting
public awareness of the need for and benefits of using natural gas as an energy source in Class
39. The nights to use the Mark may not be sub-licensed or assigned by LICENSEE without prior
approval by LICENSOR.

3. LICENSEE agrees that the services which LICENSEE shall offer under the Mark
shall be of high quality, and shall be rendered according to such specifications and standards as
may be communicated by LICENSOR to LICENSEE from time-to-time. LICENSEE further
agrees that LICENSOR shall have the right to check the quality of all services rendered under the
Mark, and for that purpose, LICENSOR shall have access to LICENSEE'S premises at
reasonable times during regular business hours.

4. LICENSEE agrees that it shall use the Mark only in such form and manner as may
be approved by LICENSOR, and in accordancev with such specifications and standards as may be
communicated by LICENSOR to LICENSEE from time-to-time. All advertising, promotion and
other use of the Mark will be in good taste and in such manner as will maintain and enhance the
value of the Mark and LICENSOR'S reputation for high quality. Before releasing any

advertising, promotion, or other material in which the Mark is displayed, LICENSEE shall




submit to LICENSOR, for its approval, a sample of each intended use of the Mark, including
finished art work and printer’s proofs, sufficiently far in advance to permit LICENSOR to review
the form and manner in which the Mark is displayed. LICENSEE agrees to change any use of

the Mark or any proposed use of the Mark of which LICENSOR does not approve. However,

- LICENSOR shall not unreasonably withhold its approval, and any sample or example of art work

submitted to LICENSOR hereunder which as not been disapproved within fifteen (15) days after
receipt thereof shall be deemed to have been approved.

5. Should LICENSEE fail to maintain the required standards of quality or otherwise
fail to comply with the specifications and standards as communicated by LICENSOR to
LICENSEE from time-to-time, LICENSOR may cancel this Agreement forthwith.

6. This Agreement may be canceled by either party on thirty (30) days written
notice.

7. Upon termination of the Agreement for any reason whatsoever, LICENSEE shall
immediately discontinue all use of the Mark, and will not at any time thereafter use the mark, or
any other trademark, service mark or trade name similar thereto or likely to be confused
therewith.

IN WITNESS WHEREOF the parties hereto have executed this Agreement effective as
of the date first written above.

COLUMBIA GAS OF OHIO, INC. COLUMBIA GAS OF KENTUCKY, INC.

y e i

ew J. Soné?ﬁn\/ Andrew J. Sonderman N

Secretary eral Counsel Secretary 2{1 General Counsel
Date%. Z/ /QCZQ Date M L’ / 999
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Applicant: Columbia Gas of Ohio, Inc.

Address: 200 Civic Center Drive, Columbus, Ohio 43216-0117
Date of First Use: August 8, 1996

Date of First Use in Interstate Commerce: August 14, 1996

Goods/Services: Public utility services, namely supplying natural gas to others

CHOICE




PSC Data Request Set 4
Question No.9
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED OCTOBER 29, 1999

Question No. 9

When it becomes available, provide the opinion form the Kentucky Revenue Cabinet
regarding the ability to collect and remit gross receipts and sales taxes from small volume
transportation program customers.

Response:

Columbia Gas of Kentucky will provide the Commission with the opinion of the
Kentucky Revenue Cabinet regarding gross receipts and sales taxes as soon as it is rendered.




PSC Data Request Set 4
Question No.10
Respondent: Scott Phelps

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED OCTOBER 29, 1999

Question No. 10

Explain if lost stand-by sales revenues are going to be stranded by backing them out of
gas cost, or if they are going to be included as revenue opportunities and charged to sales
customers through the Gas Cost Adjustment mechanism.

Response:

The impact of lost stand-by revenues will be incorporated in Columbia’s Gas Cost
Adjustment (“GCA”) mechanism and Stranded Cost/Recovery Pool. For customers that switch
from stand-by to SVGTS, the actual accounting for lost revenue will be reflected in the Stranded
Cost/Recovery Pool via charges for stranded demand and credits for applicable revenue
opportunities. In the GCA, there is a decrease in the demand charge recovery generated by
Standby Service demand costs and an increase in the Mcf sales volume used in the denominator
of the calculation of the per Mcf demand cost of gas. The result is a slight decrease in the
demand cost per Mcf used in the Expected Gas Cost component of the GCA.




PSC Data Request Set 4
Question No.11
Respondent: Scott Phelps

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED OCTOBER 29, 1999

Question No. 11

The Testimony of Scott Phelps, page 5, says that to calculate GCR demand stranded cost,
small volume transportation program volumes from line 1 are multiplied by the value in line 3A.
Proposed page 58 of Columbia's tariff says stranded GCR demand cost will be determined by
multiplying the expected demand cost component of Columbia's GCA times the volumes
delivered under Rate Schedule SVGTS.

a. Is there a conflict here?

b. Isn't Columbia's proposal for the demand component of the Expected Gas Cost to
be calculated using the methodology in line 3?

c. If the tariff is correct, does stranded GCR demand cost reflect demand without
choice instead of demand with choice?

d. Is this Columbia's intention? Explain.
Response:
a. In drafting the tariff language on Sheet 58 it appears the new definition of
Expected Demand Gas Cost was overlooked. The testimony of Mr. Phelps

accurately reflects the calculation of the demand cost that will be stranded and
charged to the Stranded Cost/Recovery Pool.

b. Yes.
C. The tariff should be revised according to the response in (a) above.
d. Please refer to (a) above.




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Response to Commission’s Order

dated October 29, 1999 was served upon all parties of record by regular U.S. Mail this

12™ day of November, 1999.
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FSG Energy Services
6797 North High Street
Suite 314

Worthington, OH 43085

Hon. Douglas M. Brooks
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P.O. Box 32010
Louisville, KY 40232

Louisville Gas & Electric Co.
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Counties
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Lexington, KY 40576

Hon. John M. Dosker
Stand Energy Corporation
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In the Matter of:

THE TARIFF FILING OF COLUMBIA GAS
OF KENTUCKY, INC. TO IMPLEMENT A
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POST-HEARING BRIEF

L. PROCEDURAL BACKGROUND

On April 22, 1999, Columbia Gas of Kentucky, Inc. ("Columbia") filed an
application to implement a small volume transportation program, the CHOICE® program
("CHOICE program" or "the program.") The program was proposed in order to enable
residential and small commercial customers to contract with a natural gas marketer for
their gas supply. While Columbia will still deliver the natural gas supplies to homes and
businesses and operate as the supplier of last resort, this new program will give customers
the opportunity to choose and the opportunity to save money. The application also
proposed the continuation of the gas cost incentive mechanisms approved by this
Commission in Case No. 96-079, as well as the continuation of the Customer Assistance
Program.

Although the application was not filed until April 1999, the procedural history for
this case actually dates before that time. In Administrative Case No. 367, this
Commission stated that it encouraged the idea of small volume transportation programs
in the Commonwealth of Kentucky. (See “In the Matter of the Establishment of a
Collaborative Forum to Discuss the Issues Related to Natural Gas Unbundling and the
Introduction of Competition to the Residential Natural Gas Market,” Administrative Case
No. 367, Order dated July 1, 1998) Further, the Commission stated that Kentucky
companies should engage interested parties in a collaborative dialogue in order to

develop such programs for submission to the Commission for approval. Columbia took

! Customer CHOICE®™™ is a service mark of Columbia Gas of Ohio, Inc. and its use has been licensed by
Columbia Gas of Kentucky, Inc. CHOICE?® is a registered service mark of Columbia Gas of Ohio, Inc. and
its use has also been licensed by Columbia Gas of Kentucky, Inc.




the Commission's statements seriously and in January, 1999 formed a collaborative to
develop a small volume transportation program. As stated in Mr. Byars’ testimony, the
Collaborative included participants from the Office of the Attorney General of the
Commonwealth of Kentucky, the Lexington-Fayette Urban County Government
(“LFUCG”), and the Community Action Council for Fayette, Bourbon, Harrison, and
Nicholas Counties (“CAC”). (Transcript (“Tr.”)? p. 26) Columbia also enlisted the aid
of FSG Energy Services, a natural gas marketer, in order to gain insight from that distinct
perspective. (Tr. p. 26) The result of the collaborative discussions is the April 22nd
filing, which is not opposed by any party’.

Various parties, including Louisville Gas & Electric, Stand Energy, CAC,
LFUCQG, and United Gas Management have formally intervened in this case. None of
those parties have presented any adverse testimony or evidence regarding Columbia's
proposals. Indeed, the impromptu hearing testimony of Mr. Gerald Borchert of Stand
Energy, a natural gas marketer participating in numerous small volume transportation
programs, demonstrates the support Columbia has received for the program. (Tr. pp. 144-

163)

II. OVERVIEW OF THE CHOICE PROGRAM

A, The CHOICE Program as proposed by Columbia will benefit Columbia’s
customers,

A primary impetus behind Columbia’s CHOICE program is the conviction that all

of Columbia’s customers should enjoy the opportunity to save money on gas costs that

? References to “Transcript” or “Tr.” refer to the transcript of evidence from the hearing held on October
12, 1999.




has been enjoyed by large volume customers for almost twenty years. In order to create a
program in which small volume customers could enjoy this opportunity, Columbia
reviewed transportation programs in other Columbia-served jurisdictions and pulled
aspects from each of the programs which were successful and which fit with the needs of
Columbia and its Kentucky customers. (Tr. p. 54)

Participation in the program is entirely voluntary. Customers are protected
against “slamming” by marketers through the safeguards that have been included in
Columbia’s sign-up procedures, such as the need for a marketer to have the customer’s
account number to sign up through Columbia’s electronic file system. Customers are
also protected against “spamming,” the unauthorized inclusion of products/services on a
customer’s bill, by marketers because Columbia will continue to issue the customer bill.
There will not be an opportunity to include other services or products on the bill for
which the customer did not contract.

Expected Gas Costs for those customers who choose to continue purchasing gas
from Columbia will remain at the same level as if the small volume transportation
program did not exist. As stated by Mr. Byars, the program simply presents an
opportunity for small volume customers to choose an alternate commodity supplier and
possibly save money on their gas costs. (Tr. p. 12) Experience in other Columbia
jurisdictions has shown that customers will chose an alternate supplier if given the
opportunity, and thereby will save money on their gas costs. As referenced by Mr. Byars,
approximately 36 or 37% of customers in Columbia Gas of Ohio, Inc.’s service territory

have chosen an alternate supplier under the Columbia Gas of Ohio CHOICE program.

? 1t should be noted that the Attorney General’s office does not take a position on Columbia’s application.
(Tr. p. 29)




Savings have been close to 10% on the residential side and approximately 12% on the
commercial side in that program. (Tr. p. 102)

Customers who “choose not to choose” will not be disadvantaged. All levels of
distribution service provided to customers today will continue to be provided to
Columbia’s small volume transportation service customers and Columbia’s sales service
customers who do not choose an alternate supplier. (Tr. p. 12) Columbia will still
provide traditional tariff sales gas at regulated rates to customers. Most notably,
Columbia will continue to remain the supplier of last resort for customers electing to
receive transportation service and for traditional sales service customers.

As stated in previously submitted data requests and in Mr. Byars’ testimony (Tr.
p. 74), Columbia has not yet decided whether it plans to exit the merchant function in the
future. Therefore, the Commission need not decide larger policy issues such as the
definition of a competitive marketplace until Columbia decides to exit the merchant
function and no longer serve as the supplier of last resort. Columbia submits that
decisions on such policy issues would be premature at this point, and would lack the
benefit of information that will be garnered from the actual operation of a CHOICE
program in Kentucky.

B. The financial model included in Columbia’s CHOICE Program effectively
and fairly resolves the issue of stranded costs.

One of the ramifications of a Choice program is the potential for the creation of
stranded costs. Columbia defines stranded costs as “those costs incurred by the
development of and the implementation of the Customer Choice program that would not
have occurred had not the Choice program occurred.” (Tr. p. 23) Under this definition,

the term “stranded costs” includes costs related to the development of a customer




education program* and information technology improvements necessitated by the
program. By far the largest driver of stranded costs is costs of long term capacity
contracts held by Columbia which will not be fully utilized as customers migrate from
traditional sales service to transportation service. These contracts were executed in order
to fulfill Columbia’s public service obligation and were subject to prudence reviews by
the Commission.

If capacity from such contracts is directly assigned to the participating marketers,
a small volume gas transportation program can be developed where stranded costs are
almost entirely avoided. (Tr. p. 36) The major drawback with such a program, however,
is that marketers generally will not participate. Without the flexibility to choose whether
to utilize their own capacity, marketers will not have the ability to save customers money
and will not make money themselves. (Tr. pp. 35-36) Therefore, in order to develop a
successful program, Columbia and the Collaborative determined that it should allow
marketers to utilize their own capacity and find an acceptable way to deal with the
resulting stranded costs.

The financial model that was presented in Columbia’s application is the method
that Columbia and the Collaborative have developed to deal with the stranded costs that
result from the program. The Collaborative discussed the idea of a customer surcharge,
but dismissed the concept as a disincentive to customers to sign up for the CHOICE
program. The Collaborative decided that the imposition of a surcharge would unduly

complicate the program and would effectively kill the idea of CHOICE and the program

* Columbia believes that the development of an effective customer education program is critical to the
success of the CHOICE program. Columbia believes that the Commission shares this belief and will
commit to sharing its customer education program with the Commission within 30 days after an Order
approving the CHOICE program is issued.




before it even started. (Tr. p. 9)

The foundation of the financial model as well as the key to providing the
opportunity for customers to save money on their gas bills is the utilization of Columbia’s
current gas cost incentive program for stranded cost recovery. The Commission
approved Columbia’s current gas cost incentive mechanisms in Case No. 96-079 by
Order dated July 27, 1998. The current gas cost incentive program allows for a sharing
of revenue with Columbia retaining 35% of the proceeds from off-system sales.
Columbia must work diligently to make these arrangements, so this sharing mechanism is
critical to the success of the gas cost incentive program. (Tr. pp. 36-37) Without the
sharing mechanism, Columbia could not justify the allocation of effort and resources
necessary to complete these transactions.

Columbia and the Collaborative agreed that integrating the gas cost incentive
program into the proposed program was the ideal method of recovering stranded costs.
This method is the primary reason that stranded costs can be recovered transparently and
that a counter-productive customer surcharge can be avoided. Columbia and the
Collaborative agreed that the current sharing mechanism of revenues generated by
Columbia through off-system sales and capacity release should remain the same. The
reason that the sharing should remain the same is that, just as in the current gas cost
incentive program, Columbia cannot justify allocating the effort and resources needed to
complete these transactions without incentive to do so.

The issue of the method of stranded cost recovery is a complex one that Columbia
and the Collaborative took very seriously. Much time and expertise was spent on

developing the financial model presented as part of the proposed progrém. Columbia and




the Collaborative agreed that every attempt should be made to develop a program that
will be a success. In fact, while a customer surcharge would have guaranteed stranded
cost recovery for Columbia without any risk, Columbia and the Collaborative agreed that
the proposed method of recovery would result in a more successful program with more
participation and larger cost savings. Without the integration of the gas cost incentive
program into the proposed financial model, however, the amount of stranded costs that
can be recovered over the life of the program decreases dramatically along with
participation in the program by both marketers and customers. Columbia and the
Collaborative believe that the program will fail without the integration of the gas cost

incentive program into the financial model.

Im. IMPLEMENTATION OF THE CHOICE PROGRAM

The Staff cross-examination of Columbia’s witnesses during the hearing, as well
as follow-up data requests issued on October 29, 1999, in large part related to Columbia’s
return on equity. Columbia believes that this examination is unnecessary to implement
the CHOICE program. Columbia’s base rates were approved by the Commission as fair,
just and reasonable in Case No. 94-179 and there is no basis on which to change those
rates for delivery service to either sales customers or CHOICE customers under the
proposed program. (Tr. p. 12)

The issue of stranded cost recovery is a complicated one that deserves careful
consideration, but the issue has nothing to do with a utility’s base rates or a utility’s
return on equity. Columbia and the Collaborative developed the proposed program after

looking at CHOICE programs in other Columbia-served jurisdictions. One of the early




objectives of the program was that Columbia should be allowed an opportunity to recover
fully all stranded and transition costs. Columbia based this objective on the fact that, as
Columbia itself would not benefit from this program, it should not have to bear the
burden of paying for stranded costs. This issue has been discussed around the country
and there are scores of examples where stranded cost recovery has been deemed
appropriate by both regulatory and legislative bodies. For instance, Columbia was
encouraged by the fact that regulators at the Public Utilities Commission of Ohio and
state legislators in Pennsylvania both allowed utilities in those states to recover stranded
costs resulting from the transition to a competitive marketplace. Notably, neither body
determined that a review of rates or earnings was necessary before determining that
stranded cost recovery was appropriate. (See Response and Attachments for Data
Request No. 6, dated October 29, 1999)

Columbia and the Collaborative have proposed a fair, just and reasonable method
of transitioning to a competitive marketplace. This transition period is only four years
long and, in November 2004, Columbia, the Collaborative and the Commission will have
the opportunity to create new guidelines for a competitive marketplace moving forward
without the burden of the issue of stranded cost recovery to resolve.

Columbia firmly believes that the program as proposed will succeed. The
program will allow customers to exercise the same right that industrial customers have
had for almost twenty years to choose their natural gas supplier and to have an
opportunity to save money on their gas bills. Columbia also firmly believes that the
Collaborative approach to developing the program, as was directed by the Commission’s

Order in Administrative Case No. 367, helped to produce a proposal that carefully




balances the needs of customers and shareholders, while receiving no opposition from
any party. While Columbia readily acknowledges the authority of the Commission to
review a collaborative’s proposal, Columbia also believes that its efforts and the efforts
of all of the Collaborative members should be recognized. To that end, Columbia

respectfully requests that the Commission approve the proposed program as filed.

Respectfully submitted,

One  Ypncalil

Amy L. Moncelik, Attorney

Andrew J. Sonderman, General Counsel
Stephen B. Seiple, Senior Attorney
Amy L. Koncelik, Attorney

200 Civic Center Drive

P.O.Box 117

Columbus, Ohio 43216-0117
Telephone: 614-460-4666

Fax: 614-460-6986

Email: akoncelik@ceg.com

Richard S. Taylor, Esq.
Capital Link Consultants
315 High Street

Frankfort, Kentucky 40601
Telephone: 502-223-8967
Fax: 502-226-6383

Attorneys for
COLUMBIA GAS OF KENTUCKY, INC.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Post-Hearing Brief was served upon
the parties on the attached service list by regular U.S. Mail this 12t day of November,
1999.

Oy Feclh

Amy L. Klbncelik
Attorney for
COLUMBIA GAS OF KENTUCKY, INC.
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ANTHONY G. MARTIN S
Attorney at Law NOV 1 2 19¢9

P. 0. Box 1812
Lexington, KY 40588 rz BRI
(606) 268-1451 (Phone or Fax) SLRNEALH
E-Mail agmlaw@aol.com

November 11, 1999

Ms. Helen Helton

Executive Director

KY Public Service Commission
P.O.Box 615

730 Schenkel Lane

Frankfort, KY 40602

RE: Case No. 99-165, Columbia Gas
Dear Ms. Helton:

Enclosed please find the original and ten copies of the Brief of the Community Action
Council of Lexington-Fayette, Bourbon, Harrison and Nicholas Counties in the above styled case.
I have this day served a copy of the Brief on all parties of record by first class mail.

Sincerely,

s <4

Anthony G. Martin
Counsel for CAC
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In the Matter of:

THE TARIFF FILING OF COLUMBIA GAS OF )
KENTUCKY, INC. TO IMPLEMENT A SMALL )
VOLUME GAS TRANSPORTATION SERVICE, )
TO CONTINUE ITS GAS COST INCENTIVE ) CASE NO. 99-165
MECHANISMS, AND TO CONTINUE ITS )
CUSTOMER ASSISTANCE PROGRAM )

BRIEF OF COMMUNITY ACTION COUNCIL OF
LEXINGTON-FAYETTE, BOURBON,
HARRISON AND NICHOLAS COUNTIES

CAC supports this application of Columbia Gas, and urges the Commission to adopt it
without any significant modification. The program was developed with significant participation
from customer representatives and other interested parties, and it has not received any opposition
from those representatives or from any person or group. The dialogue which led to this program
resulted in modifications which meet perceived problems, and the resulting plan is a very good
blueprint for Kentucky’s initial gas choice program.

The program will give at least the possibility of alternative supply to those customers who
have not had this option in the past. Significantly, this includes CAP participants and other low
income customers. Aggregation of CAP customers may allow the CAP program to serve more
low income households under the same budget. It will give non-CAP low income households the
possibility of aggregation to seek lower cost supplies of natural gas. At any rate, they will not be

worse off, as they will not be paying surcharges or higher costs for natural gas as a result of the

-1-
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Choice program. As Columbia will continug to do all biliing for the Choice program and act as
supplier of last resort, all existing low income protections will continue to apply.

Large customers have been given. fhjs option for many years, while smaller customers have
been tied to one supplier. Large customers have received tremendous benefits from being able to
transport gas, often to the detriment of remaining customers who have seen additional costs
shifted on to them in various rate proceedings. It is not precisely clear how many smaller
customers will want to utilize this option, but it certainly is good policy for them to have the same
option as larger customers absent compelling reasons to the contrary. CAC sees no compelling
reason to prevent this option at this point.

The financial model proposed by the Company will result in a sharing of the risk for
stranded costs between ratepayers and the Company. This is accomplished by having a deadband
on both sides of anticipated stranded costs and revenue opportunities. This is a superior option to
CAC, as opposed to surcharges for costs that may or may not be eventually passed on to
ratepayers.

The CAP program will continue under the proposal, and should be able to expand its
participation due to cost savings in program costs. At least five areas have been identified for cost
savings by the participants in the CAP collaborative. See, PSC Data Request Set 1, Response to
Question 61. Some of these costs are startup costs for IT costs, marketing and evaluation, which
will be significantly reduced. Other cost savings will come through adopting recommendations
arising from the pilot, such as reducing intervention where it has been shown not to be cost-
effective. These cost savings will allow additional participants to receive the benefit of

participation in the CAP Program.
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In éddition, the Choice program will provide an opportunity for the CAP group to reduce
gas costs due to aggregation of the CAP customers. If the CAP group is able to purchase lower
cost natural gas due to aggregation and Choice, additional households will be able to participate
in the CAP program without a budget increase, thereby expanding the benefit of the program
without cost to either the Company or its ratepayers.

Even at current participation levels, the third year CAP evaluation estimates that over 700
shutoffs have been prevented by the CAP program in that year alone. Payment troubled
households have become prompt paying households, and the strain on available resources has
been significantly diminished for these households, leaving additional resources to serve other low
income households in trouble. This is accomplished through a very minimal charge on Columbia’s
customers, coupled with a matching contribution from Columbia’s shareholders. These positive
results have been achieved despite a 23% increase in gas costs during the three year pilot period.

Once again, this program and its financing are balanced and very reasonable, and this very
beneficial program is an integral element of the Company Application which should be strongly
supported by the Commission. While CAC believes that the evaluation overestimates the cost per

household for the CAP program by making the clearly unwarranted assumption that CAP

participants would pay all of their bills but for the CAP program, it strongly supports and
applauds the Company for proposing to continue this important program. In addition, the
aggregation of the CAP group is an innovative and important component of the Choice program
which arose out of the collaborative discussions which led to this proposal, and should be
recognized by the Commission as an important innovation in this application.

CAC urges the Commission to approve this innovative proposal with all of its
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components, and allow all of the customers of Columbia the potential benefits of seeking an

alternative supplier for the natural gas needs.

Respectfully submitted,

AL

Anthony G. Martin
Counsel for CAC




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

October 29, 1999

To: All parties of record
RE: Case No. 99-165

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,
Slepha bV

Stephanie Bell
Secretary of the Commission

SB/sa
Enclosure




Honorable Stephen B. Seiple
Senior Attorney

Columbia Gas of Kentucky, Inc.
200 Civic Center Drive

P. 0. Box 117

Columbus, OH 43216 0117

Honorable Richard S. Taylor
Attorney at Law

Capital Link Consultants
315 High Street

Frankfort, KY 40601

Honorable David F. Boehm
Attorney at Law

Boehm, Kurtz & Lowry
3110 CBLD Center

36 East Seventh Street
Cincinnati, OH 45202

Mr. Edward W. Gardner

Lex-Fayette Urban County Government
200 East Main Street

Lexington, KY 40507

Commonwealth Energy Services
745 West Main - 5th Floor
Louigville, KY 40202

FSG Energy Services
6797 North High Street
Suite 314

Worthington, OH 43085

Honorable Ann Louise Cheuvront
Agsistant Attorney General

Civil & Environmental Division
Public Service Litigation Branch
1024 Capital Center Drive
Frankfort, KY 40602

' Honorable Anthony G. Martin '

Attorney at Law
P. 0. Box 1812 .
Lexington, KY 40593

Mr. Jack Burch

Community Action Council for
Lexington-Fayette, Bourbon, Harrison
& Nicholas Counties

P. 0. Box 11610

892 Georgetown Street

Lexington, KY 40576

Richard S. Minch

Manager, Regulatory Services
Columbia Gas of Kentucky, Inc.
2001 Mercer Road

P. 0. Box 14241

Lexington, KY 40512 4241

Honorable Douglas M. Brooks

Counsel for LG&E Energy Corp.
Louisville Gas and Electric Company
220 West Main Street

P.O. Box 32010

Louisville, KY 40232

Hon. John M. Dosker

In House Counsel

Stand Energy Corporation
1077 Celestial Street
Suite #110

Cincinnati, OH 45202

Hon. Edward W. Gardner
Director of Litigation
LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT
Department of Law

200 East Main Street
Lexington, KY 40507

Brian A. Dingwell

Vice President, Regulatory Affairs
United Gas

3520 New Hartford Road, Suite 103
Owensboro, KY 42303 1781




‘ COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

THE TARIFF FILING OF COLUMBIA GAS
OF KENTUCKY, INC. TO IMPLEMENT A
SMALL VOLUME GAS TRANSPORTATION
SERVICE, TO CONTINUE ITS GAS COST
INCENTIVE MECHANISMS, AND TO
CONTINUE ITS CUSTOMER ASSISTANCE
PROGRAM

CASE NO. 99-165

ORDER

IT IS ORDERED that Columbia Gas of Kentucky, Inc. (“Columbia”) shall file the
original and 10 copies of the following information with the Commission, as agreed at
the hearing held in the Commission offices on October 12, 1999. Each copy of the data
requested should be placed in a bound volume with each item tabbed. When a
response requires multiple pages, each page should be indexed appropriately, for
example, ltem 1(a), page 2 of 4. With each response, include the name of the witness
who will be responsible for responding to questions related thereto. Careful attention
should be given to copied material to ensure that it is legible. The response to this
request is due no less than 14 days from the date of this Order.

1. Were the rate increases from Case No. 94-179 the primary reasons for the
increases in Columbia’s earnings for the years 1995, 1996, and 19977

2. What were Columbia’s earnings for the 12 months ended April 1999?
Was it 13.8 percent?

3. Why have earnings declined since December 1998?

4, What were Columbia’s earnings for the most recent period reported?




5. Provide results of customer satisfaction surveys for the last five years,
along with a copy of the surveys.

6. Provide public utility commission decisions in other jurisdictions in which
Columbia affiliates have customer choice programs that address recovery of stranded
costs. Were the companies allowed to recover 100 percent of stranded costs?

7. Provide the identities of the nine marketers that have shown an interest in
providing service to small volume customers in Kentucky.

8. Provide a copy of the license agreement with Columbia of Ohio for use of
the registered service mark, “Customer Choice.”

9. When it becomes available, provide the opinion from the Kentucky
Revenue Cabinet regarding the ability to collect and remit gross receipts and sales
taxes from small volume transportation program customers.

10. Explain if lost stand-by sales revenues are going to be stranded by
backing them out of gas cost, or if they are going to be includéd as revenue
opportunities and charged to sales customers through the Gas Cost Adjustment
mechanism.

11.  The Testimony of Scott Phelps, page 5, says that to calculate GCR
demand stranded cost, small volume transportation program volumes from line 1 are
multiplied by the value in line 3A. Proposed page 58 of Columbia’s tariff says stranded
GCR demand cost will be determined by multiplying the expected demand cost
component of Columbia’s GCA times the volumes delivered under Rate Schedule

SVGTS.

a. Is there a conflict here?
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b. Isn't Columbia’s proposal for the demand component of the
Expected Gas Cost to be calculated using the methodology in line 3?
C. If the tariff is correct, does stranded GCR demand cost reflect
demand without choice instead of demand with choice?

d. Is this Columbia’s intention? Explain.

Done at Frankfort, Kentucky, this 29th day of October, 1999.

By the Commission

ATTEST:




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

October 5, 1999

To: All parties of record
RE: Case No. 99-165

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,

Stephanié Bel i
Secretary of the Commission

SB/sa
Enclosure




Honorable Stephen B. Seiple
Senior Attorney

Columbia Gas of Kentucky, Inc.
200 Civic Center Drive

P. 0. Box 117

Columbus, OH 43216 0117

Honorable Richard S§. Taylor
Attorney at Law

Capital Link Consultants
315 High Street

Frankfort, KY 40601

Honorable David F. Boehm
Attorney at Law

Boehm, Kurtz & Lowry
3110 CBLD Center

36 East Seventh Street
Cincinnati, OH 45202

Mr. Edward W. Gardner

Lex-Fayette Urban County Government
200 East Main Street

Lexington, KY 40507

Commonwealth Energy Services
745 West Main - 5th Floor
Louisville, KY 40202

FSG Energy Services
6797 North High Street
Suite 314

Worthington, OH 43085

Honorable Ann Louise Cheuvront
Agsistant Attorney General

Civil & Environmental Division
Public Service Litigation Branch
1024 Capital Center Drive
Frankfort, KY 40602

Honorable Anthony G. Martin
Attorney at Law

P. 0. Box 1812

Lexington, KY 40593

Mr. Jack Burch

Community Action Council for
Lexington-Fayette, Bourbon, Harrison
& Nicholas Counties

P. 0. Box 11610

892 Georgetown Street

Lexington, KY 40576

Richard S. Minch

Manager, Regulatory Services
Columbia Gas of Kentucky, Inc.
2001 Mercer Road

P. 0. Box 14241

Lexington, KY 40512 4241

Honorable Douglas M. Brooks

Counsel for LG&E Energy Corp.
Louisville Gas and Electric Company
220 West Main Street

P.0. Box 32010

Louisville, KY 40232

Hon. John M. Dosker

In House Counsel

Stand Energy Corporation
1077 Celestial Street
Suite #110

Cincinnati, OH 45202

Hon. Edward W. Gardner
Director of Litigation
LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT
Department of Law

200 East Main Street
Lexington, KY 40507

Brian A. Dingwell

Vice President, Regulatory Affairs
United Gas

3520 New Hartford Road, Suite 102
Owensboro, KY 42303 1781




) e

COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

THE TARIFF FILING OF COLUMBIA GAS OF
KENTUCKY, INC. TO IMPLEMENT A SMALL
VOLUME GAS TRANSPORTATION SERVICE,
TO CONTINUE ITS GAS COST INCENTIVE
MECHANISMS, AND TO CONTINUE ITS
CUSTOMER ASSISTANCE PROGRAM

CASE NO.
99-165

ORDER
This matter arises upon the motion of United Gas Management, Inc. (“United Gas”),
filed August 26, 1999, for full intervention. It appears to the Commission that United Gas
has a special interest which is not otherwise adequately represented, and that such
inter\_/ention is likely to present issues and develop facts that will assist the Commission in
fully considering the matter without unduly complicating or disrupting the proceedings. The
Commission also recognizes that a procedural schedule was established in this proceeding
by Order dated June 24, 1999. The Commission, being otherwise sufficiently advised,
finds that United Gas should be granted full rights of a party in this proceeding accepting
the procedural schedule as it now stands.
IT IS HEREBY ORDERED that:
1.  The motion of United Gas to intervene is granted.
2.  United G}as shall be entitled to the full rights of a party and shall be served
with the Commission's Orders and with filed testimony, exhibits, pleadings,

correspondence, and all other documents submitted by parties after the date of this Order.




3. Should United Gas file documents of any kind with the Commission in the

course of these proceedings, it shall also serve a copy of said documents on all other

parties of record.

Done at Frankfort, Kentucky, this 5th day of October, -1999.

By the Commission

ATTEST:

xecytive Director
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~ of Kentucky

200 Civic Center Drive
Columbus, OH 43215

Mailing:

PO.Box |17

Columbus, OH 43216-0117
September 20, 1999 614-460-6000 éﬁ
Ms. Helen C. Helton, Executive Director og < {Z
Public Service Commission of Kentucky %;% "; ‘(@’

AN &

730 Schenkel Lane S B O
P.O. Box 615 | 9%

Frankfort, Kentucky 40601

Re:  Case No. 99-165
In the Matter of the Tariff Filing of Columbia Gas of Kentucky,
Inc. to Implement a Small Volume Gas Transportation Service,
to Continue its Gas Cost Incentive Mechanisms, and to Continue
its Customer Assistance Program.

Dear Ms. Helton,

Pursuant to Item 3 of the Public Service Commission’s Order dated June 24, 1999, Columbia Gas
of Kentucky, Inc. (“Columbia”) encloses a duplicate of the notice and request for publication which
has been sent in accordance with the provisions set out in 807 KAR 5:011, Section 8(5). Columbia
sent the requests for publication to the Lexington Herald Leader, The Ledger Independent, The
Floyd County Times, and The Daily Independent.

Thank you for your assistance.

Very truly yours,

W‘%ﬁuﬁéb

~ Amy L. Koncelik
Attorney

Enclosures

A Columbia Energy Group Company




CC:

Hon. Richard S. Taylor
Attorney at Law

Capital Link Consultants
315 High Street
Frankfort, K'Y 40601

Hon. David F. Boehm
Attorney at Law
Boehm, Kurtz, & Lowry
3110 CBLD Center

36 East Seventh Street
Cincinnati, OH 45202

Hon. Edward W. Gardner
Director of Litigation
Lexington-Fayette Urban
County Government
Department of Law

200 East Main Street
Lexington, KY 40507

Commonwealth Energy Services
745 West Main — 5™ Floor
Louisville, KY 40202

FSG Energy Services
6797 North High Street
Suite 314

Worthington, OH 43085

Hon. Ann Louise Cheuvront
Assistant Attorney General
Civil & Environmental Division
Public Service Litigation Branch
1024 Capital Center Drive
Frankfort, KY 40602

Hon. Anthony G. Martin
Attorney at Law

P.O. Box 1812
Lexington, KY 40593

Mr. Jack Burch

Community Action Council for
Lexington-Fayette, Bourbon, Harrison &
Nicholas Counties

P.O. Box 11610

892 Georgetown Street

Lexington, KY 40576

Mr. Richard S. Minch

Manager, Regulatory Services
Columbia Gas of Kentucky, Inc.
2001 Mercer Road

P.O. Box 14241

Lexington, KY 40512-4241.

Hon. Douglas M. Brooks

Counsel for LG&E Energy Corp.
Louisville Gas and Electric Company
220 West Main Street

P.O. Box 32010

Louisville, KY 40232

Hon. John M. Dosker

In House Counsel

Stand Energy Corporation
1077 Celestial Street
Suite #110 ~
Cincinnati, OH 45202
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Columbta Gas:
of Kentucky

200 Civic Center Drive
Columbus, OH 43215

Mailing:
PO.Box 117

Columbus, OH 43216-0117
September 20, 1999 olumbus
614-460-6000 ‘,@

CERTIFIED MAIL — RETURN RECEIPT REQUESTED 2 \’,"‘o 0
e o=,
ﬁﬁ', ﬁ s’fu::
82 B M
2% @ 9

RE: Publication of Notice in Public Service Commission Case No. 99-165

Dear Sir or Madam,

Pursuant to law, Columbia Gas of Kentucky, Inc., is required to publish a legal notice in the
above styled case.

Please publish the attached legal notice one time between September 21, 1999 and October
5,1999.

After the notice has been published, please send Ms. Sharon Booth a notarized copy of the
enclosed Proof of Publication, and a tear sheet of the page on which the notice appears. Send your
billing statement and the Proof of Publication (separate documents please) to the attention of Ms.
Sharon Booth, and we will promptly remit payment.

Please call Sharon Booth at (614) 460-4660 to acknowledge receipt of this request to
publish notice, and inform her of the date that the notice will be published. Thank you for your
assistance.

Very truly yours,

Amy L. Koncelik
Attorney
Columbia Gas of Kentucky, Inc.

Attachment

A Columbia Energy Group Company




PROOF OF PUBLICATION
State of Kentucky
SS:
County of
I, , being first duly
sworn, say that [ am (Title) of .
a newspaper printed in counties, and of general circulation in said

counties, and that the notice attached was published in this newspaper one time on

, 1999.

Sworn to and subscribed before me this day of , 1999.

Notary Public

My Commission expires:

SEAL




NOTICE OF HEARING
NOTICE is hereby given that the Public Service Commission of the
Commonwealth of Kentucky has scheduled a hearing on the Tariff Filing of Columbia
Gas of Kentucky, Inc. To Implement a Small Volume Gas Transportation Service, To
Continue its Gas Cost Incentive Mechanisms, and To Continue its Customer Assistance
Program for 9:00 A.M., Eastern Daylight Time, October 12, 1999 in Hearing Room 1 of
the Commission’s offices at 730 Schenkel Lane, Frankfort, Kentucky, for the purpose of

cross-examination of witnesses and presentation of rebuttal testimony, if any.




P.O. Box 11610

COMMUNITY ACTION COUNGCIL ‘%(% 0
for Lexington-Fayette, Bourbon, Harrison and Nicholas Counties Q‘) ts {?9 0
%%@% ©
5,
PARS

September 20, 1999

The Honorable Helen C. Helton
Executive Director

Public Service Commission
730 Schenkel Lane

P.O. Box 615

Frankfort, KY 40602

HAND DELIVERED

In the Matter of:

THE TARIFF FILING OF COLUMBIA GAS OF )
KENTUCKY, INC. TO IMPLEMENT A SMALL )CASE NO. 99-165
VOLUME GAS TRANSPORTATION SERVICE, )
TO CONTINUE ITS GAS COST INCENTIVE )
MECHANISMS, AND TO CONTINUE ITS )
CUSTOMER ASSISTANCE PROGRAM )

Dear Ms. Helton:

Enclosed for filing in the above case are the original and 10 copies of the written
testimony of Community Action Council for Lexington-Fayette, Bourbon,
Harrison and Nicholas Counties. Copies of this testimony are being served on all
parties on the attached service list by first class mail.

Thank You,

Jack E. Butch

Executive Director

Cec: Service List
(606) 233-4600

FAX: (606) 244-2219
Lexington, Kentucky 40576 TDD: 1-800-648-6056

CENTRAL OFFICES: 892, 894 & 913 Georgetown Street o Lexington, Kentucky
Community Action Council is an Equal Opportunity Employer o,
&

recycled paper
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COMMONWEALTH OF KENTUCKY % < 7,
BEFORE THE PUBLIC SERVICE COMMISSION %%, T &)
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In the Matter of:

THE TARIFF FILING OF COLUMBIA GAS OF )
KENTUCKY, INC. TO IMPLEMENT A SMALL ) CASE NO. 99-165
VOLUME GAS TRANSPORTATION SERVICE, )
TO CONTINUE ITS GAS COST INCENTIVE )
MECHANISMS, AND TO CONTINUE ITS )
CUSTOMER ASSISTANCE PROGRAM )

TESTIMONY OF

JACK E. BURCH

EXECUTIVE DIRECTOR

COMMUNITY ACTION COUNCIL

FOR LEXINGTON-FAYETTE, BOURBON, HARRISON AND
NICHOLAS COUNTIES, INC.

Hand Delivered: September 20, 1999




1. Please state your name, title, organization and business address.

Jack E. Burch, Executive Director, Community Action Council for Lexington-Fayette, Bourbon,

Harrison and Nicholas Counties, 892 Georgetown St., Lexington, KY 40576.

2. Please describe the organization of the Community Action Council and give a brief
description of its activities.

Community Action Council was established in 1965 as a not for profit community action agency
of the Commonwealth of Kentucky in accordance with KRS 273.405 et sequens. The Council is
governed by Board of Directors representing low-income, public and private sectors of the

community. Its mission is to combat poverty. The agency’s current budget is approximately $18

million.

There are 245 employees in the Council’s four departments: Child Development, Family
Support, Transportation, and Management/Administration. Community Action Council
programs include: self-sufficiency programs (Head Start Family Service Centers, Operation

Family, Project Success, Welfare-to-Work, Hope VI), child development and Head Start,

homeless programs, youth programs (Americorp Lexington Works, Shifting Gears),




transportation (Community Action Transit System, Empower KY Region 15 brokerage and
program transportation), clothing bank, housing (Shepherd Place), energy and related assistance
programs (Columbia Gas Assistance Program, Summer Cooling, LIHEAP, weatherization, and

WinterCare), emergency assistance, and community outreach and referrals.

Although the Council’s core service territory includes Lexington-Fayette, Bourbon, Harrison and
Nicholas Counties, the Council also provides services in other counties and statewide. For
example the Council staffs the WinterCare energy fund providing services across much of the
state, child development and Head Start extends into Scott County, and transportation brokerage
services are provided under contract for Empower Kentucky in a nine county area in the

northeastern region of the state.

The Council is uniquely positioned to serve low income populations with energy assistance
programs as it has extensive contact with and knowledge of this population. Additionally,
Council staff are able to help participants access other Council assistance programs as well as
other community resources to address the multiple obstacles and barriers that most low income
households face. This comprehensive approach is intended to provide greater stability and self-

sufficiency to these households, promoting more responsible utility payments.




3. How has Community Action Council been involved with the Columbia Gas

Collaborative in the design of the Choice program?

Several members of Community Action Council’s staff attended a series of meetings with the
Columbia Gas Collaborative in early 1999, to participate in the development of Columbia Gas’
Choice proposal. Community Action Council responded favorably to the general concept of
Choice as a way to increase competition in the provision of gas, offering the possibility for lower

prices.

Specifically, Community Action Council staff reviewed and provided input regarding the

following provisions in the Program Description of Columbia’s original filing in this case:

- customer education

- eligibility

- customer enrollment procedures

- certain aspects of the standards of conduct and code of conduct
- dispute resolution

- customer billing

- certain aspects of marketer billing

- Customer Assistance Program.




Although Community Action Council was not in agreement with the Company on each and every

aspect of the program, we reached general consensus on most points.

4. Will Choice have the potential to help low income households, and if so, how?

As stated above, I believe that the Choice program, through competition, creates the potential for
lower gas commodity prices. It is also notable that the Choice program design includes a
provision for Columbia Gas to assume the risk of collecting payment on outstanding customer
balances for the gas commodity marketers. This provision will reduce the marketer’s perceived
(and real) risk of serving low income customers. Low income customers will therefore,
presumably, have equal access to the Choice program options to best meet their individual needs.
Finally, the Choice program creates an opportunity for the aggregation of customers, including

low income customers, to look for better gas rates as a group.

S. Will the Choice program reduce CAP program costs, and if so, how?

The Choice program could reduce CAP program costs. CAP participants will be aggregated and

the least cost provider of gas selected. While the individual participant of CAP will continue to

pay a fixed amount for their gas service equal to a percentage of income, the cost of the program




per participant would be reduced with lower gas commodity prices. This, in turn, would allow

for more participants to be accepted into the CAP program.

6. How has CAP helped low income customers?

The CAP program, according to the Evaluation, was very successful in making gas payments
more affordable for low income households. As represented in the Pre-CAP data, low income
customers do not always meet their monthly payments, they carry arrearages, they are issued
frequent disconnect notices, and they are often disconnected from their gas service. Among CAP
participants, significant improvements were made with payments, arrearage reduction, and

frequency of disconnect notices, demonstrating improved affordability.

A major purpose of CAP is to insulate low income customers from consequences beyond the
household's control. The pilot CAP program was very successful in accomplishing this goal
when gas prices increased by approximately 23% in Year 2 of the pilot. For the control group,
arrearage levels increased and percentage of customers without arrearages decreased significantly
during Year 2. During the same time period, CAP participants continued to improve on these

aspects.

Finally, the CAP program has been extremely successful at avoiding customer shutoffs. Shutoffs




create obvious problems for households including not only the turned-off utility service (heat and
hot water), but additional fees and managing the logistics of being reconnected. Shutoffs also
lead to costs and uncollectibles for Columbia in situations such as when people move and never
pay their past due bill. According to the Evaluation, the CAP program resulted in 738 fewer

shutoff orders being executed during year 3 of the pilot.

7. Do you agree that the Evaluation report accurately reflects the cost of implementation

and operation of the Customer Assistance Program (CAP)?

Yes, with respect to the pilot program, but not with respect to continued operation of the
program. Given that the program was a pilot program, administrative costs were higher than they
would be during continued operation. Both Columbia Gas and Community Action Council
incurred costs in designing the program, developing the database and information technology
components, the third party evaluation, and administration and tracking of the three participant
and control customer groups. These costs will be significantly reduced or eliminated in
continued operation of the program. Further, if the program were to include a greater number of

participants in its continued operation, the marginal cost of administration would be small.

It can also be noted that the participants of the pilot program were a uniquely high cost group.
The control and participant groups should have been randomly selected from the low income

customer universe. However, the pilot Evaluation results show that during the pre-CAP period,




the CAP participants had significantly higher incidence of shutoffs and termination notices,
higher average monthly usage and bills, and higher average monthly arrearage levels than the
control group. Therefore, the CAP program costs were relatively high for the low income CAP
participants served as compared to what the costs would have been for the control group had they
been enrolled CAP. It is proposed that in the continued operation of the program, new
participants will be accepted into the program on a first-come basis, subject to eligibility, with
characteristics and associated costs reflective of the entire low income population, not necessarily

the high cost group represented in the pilot.

8. Do you agree with the Evaluation’s results regarding the costs per participant in the

CAP program?

Yes, the Evaluation presents accurate results regarding the total cost per participant of the CAP
program. However, the calculation is based on the assumption that without the CAP program,

participating low income customers would have paid 100% of their bills.

Low income customers, as demonstrated by the participants and control groups in the pre-CAP
period, carry significant arrearages, are served with numerous disconnection notices, and are
disconnected, sometimes leaving behind unpaid bills. For example, the Evaluation’s “Normal”

group of 225 customers during the one year pre-CAP carried an average monthly arrearage of

$71.90, had an average bill of $68.07 but paid only an average of $46.21, and had, collectively,




262 disconnections. These behaviors can be linked to administrative and service costs as well as

uncollectibles for Columbia Gas.

The cost of the CAP program therefore should take into account payment behavior in the pre-

CAP period, rather than a calculation based solely on the total billed to CAP customers.
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VERIFICATION

M/MHM

YBurck

Executlve Director,
Community Action Council for
Lexington-Fayette, Bourbon,
Harrison, & Nicholas
Counties, Inc.

Subscribed and sworn to before me by Jack E. Burch, this the 20th day of
YA/

TARY PUBLIC
Commission expires:@

September, 1999.




CERTIFICATE OF SERVICE

I hereby certify that a copy of the enclosed testimony was served upon

all parties of record by regular U.S. Mail this 20" day of September, 1999.

M/{AAM

JackE.Burch 7 7

Executive Director

Community Action Council for Lexington-
Fayette, Bourbon, Harrison and Nicholas
Counties




Honorable Stephen B. Seiple
Senior Attorney

Columbia Gas of Kentucky, Inc.
P.O.Box 117

Columbus, OH. 43216 0117

Honorable Richard S. Taylor
Capital Link Consultants
315 High Street

Frankfort, KY. 40601

Honorable David F. Boehm
Boehm, Kurtz & Lowry
3110 CBLD Center

36 East Seventh Street
Cincinnati, OH. 45202

Mr. Edward W. Gardner
Lex-Fayette Urban County
Government

200 East Main Street
Lexington, KY. 40507

Commonwealth Energy Services

745 West Main - 5th Floor
Louisville, KY. 40202

FSG Energy Services

6797 North High Street Suite 314

Worthington, OH. 43085

Honorable Ann Louise Cheuvront

Civil & Environmental Division

Public Service Litigation Branch

1024 Capital Center Drive
Frankfort, KY. 40602

Honorable Anthony G. Martin
Attorney at Law

P. O. Box 1812

Lexington, KY. 40593

Richard S. Minch

Manager, Regulatory Services
Columbia Gas of Kentucky, Inc.
2001 Mercer Road

P. O. Box 14241

Lexington, KY. 40512 4241

Honorable Douglas M. Brooks
Counsel for LG&E Energy Corp.

Louisville Gas and Electric Company

P.O. Box 32010
Louisville, KY. 40232

Hon. John M. Dosker

In House Counsel

Stand Energy Corporation

1077 Celestial Street Suite #110
Cincinnati, OH. 45202
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/7/ 096’ Question No.1
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O Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 1

Refer to Columbia's response to item 3(a) of the Commission's Order of July 30, 1999.
According to Columbia, the charge would be bundled into the rate the marketer charges the
customer. Explain how this allows the customer to accurately compare the marketer's true cost
of providing natural gas to what the customer would incur as a customer of Columbia.

Response:

The SVAS rate is an element of the marketer’s cost at this stage of the market
development. Columbia assumes that the marketer will attempt to recover all of its costs via
charges to customers. The simplest comparison for the customer is that which compares the rate
of the marketer to Columbia’s rate. For either rate to be subject to additions complicates the
comparison.




PSC Data Request Set 3
Question No.2
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 2

Refer to the response to item 4 of the Commission's Order of July 30, 1999, where the
deadband method is referred to as "an effort to avoid devising a complicated true-up
mechanism."

a. Explain why a true-up mechanism would need to be so complicated as to cause
the Collaborative to avoid it altogether.

b. Columbia's Gas Cost Adjustment mechanism contains true-up provisions such as
Actual Cost and Balancing adjustments. From its perspective, does Columbia
foresee that a true-up mechanism would be administratively complicated or
unworkable?

Response:

a. Columbia and the Collaborative agreed that the deadband concept was a superior method
to a true-up mechanism. Columbia views a true-up as a form of surcharge or sur-credit
on the customer at the end of the program. Columbia believes that this more complicated
true-up would violate the goal of transparent stranded cost recovery and cause confusion
with both sales and CHOICE customers. The deadband concept serves the dual purpose
of placing risk on Columbia and avoiding complicated explanations to customers as to
what stranded costs are and why a customer must pay a fee now after there wasn’t one for
the first four years of the program.

b. Both the Actual Cost and Balancing adjustments are transparent to customers. Columbia
believes that a true-up mechanism would cause unnecessary complications to customers
as it would not be transparent.
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PSC Data Request Set 3
Question No.3
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 3

Refer to the response to item 5 of the Commission's Order of July 30, 1999, which
discusses the Collaborative's agreement on the use of the deadband.

a. The response indicates that percentages other than 10 percent were discussed.
Describe the nature of the discussions and how it was determined that 10 percent
was reasonable.

b. Several features of the proposed small volume transportation program are
patterned after programs offered by other Columbia distribution companies. Is the
10 percent deadband patterned after any of the programs presently offered by
other Columbia distribution companies?

Response:

a. Columbia and the Collaborative agreed upon the deadband amount of 10 percent as the
over or under-collected amount is expected to end up within that range.

b. No.




PSC Data Request Set 3
Question No.4
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 4

Refer to the response to item 8 of the Commission's Order of July 30, 1999. Are demand
charges anticipated to decrease as customers migrate to alternate suppliers?

Response:

As stated in Columbia’s response to the Commission’s Order dated July 2, 1999 question
6, the Collaborative agreed that sales customers should pay the same gas cost as if the choice
program did not exist. Columbia does not anticipate our demand charges decreasing as
customers migrate to alternate suppliers. Therefore, the reasoning, as explained in response to
the Commission’s Order dated July 30, 1999 question 8, for fixing the expected gas cost
determinants in the proposed program.




PSC Data Request Set 3
Question No.5
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 5

Refer to the response to item 9(a) of the Commission's Order of July 30, 1999. Does this
response assume that a surcharge would be charged only to customers taking advantage of the
small volume transportation program, or to all customers? If the charge were collected on all
volumes in the small volume class and did not have to be added only to marketer rates, why
would Columbia anticipate customer confusion?

Response:

Columbia and the Collaborative agreed that a customer surcharge would be confusing to
customers. Those of us who work with energy issues on a daily basis know what stranded costs
are and why they must be recovered. The average customer, however, does not understand what
a stranded cost is and why they must pay a surcharge to participate in a program or to have an
opportunity to choose whether to participate. The Collaborative dismissed the idea of a customer
surcharge for stranded cost recovery entirely. A surcharge would require further explanation to
customers who are already trying to understand the new concept of Customer CHOICE. The
proposed program was designed so that customers would be compelled to educate themselves
about the opportunity to purchase their gas from a marketer. Columbia and the Collaborative
agreed that a customer surcharge would discourage customers from investigating Customer
CHOICE and, in effect, kill the program before it even started.




PSC Data Request Set 3
Question No.6
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 6

Define "transparency" as Columbia is using it. Does it mean "easily understood and
helpful in terms of the clarification it provides as to the actual cost of the program," or does it
mean "invisible," or does it mean something else?

Response:

As described in the response to Item No. 5, Columbia and the Collaborative believe, and
agreed, that individual customers should not have to concern themselves with learning what a
stranded cost is and how it is to be recovered. If the proposed method of recovery is employed
then customers will be able to make informed comparisons between Columbia and a marketer
without being encumbered with an extra surcharge to figure out. Columbia and the Collaborative
agree that the proposed program recovers stranded costs equitably and will attract more
customers than will a program with a surcharge.




PSC Data Request Set 3
Question No.7
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 7

Refer to the response to item 10(a) of the Commission's July 30, 1999 Order. What
method of recovery do these two Columbia companies now use? Provide a detailed narrative
explanation, including the process involved in changing the method of recovery and the tariffs
and Orders approving these methodologies.

Response:

Columbia Gas of Ohio discarded the surcharge method of stranded cost recovery after the
first year of its initial pilot program. The subsequent program was developed through a
collaborative process and uses a variety of revenue sources to recover stranded costs including
revenues from off-system sales and capacity release. It is important to note that Columbia Gas of
Kentucky and the Collaborative did not dismiss a surcharge as a method of recovery based on the
experiences of other Columbia companies, but because we believed that a surcharge would
hinder the success of Customer CHOICE in Kentucky.

The response to Item 10(a) of the Commission’s Order of July 30, 1999 was incorrect.
Only one company, Columbia Gas of Ohio, has changed its method of stranded cost recovery.
The other company, Columbia Gas of Pennsylvania, continues to use a customer surcharge for a
portion of its stranded cost and transition cost recovery.




PSC Data Request Set 3
Question No.8
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 8

Refer to Columbia's response to item 10(b) of the Commission's July 30, 1999 Order.
How has the program in Ohio been structured to ensure that customers do not avoid taxes?
Provide copies of all appropriate legislation, orders, and other documentation to support your
response.

Response:

According to Columbia Gas of Ohio personnel, the Columbia Gas of Ohio program was
not structured to ensure that customers do not avoid taxes but the Ohio Revised Code (“ORC”)
resolves the situation. The Gross Receipts Tax is levied on the gross receipts of a public utility,
which would include receipts from tariff sales volumes. Sales tax, however, is levied on retail
sales, which would include commodity sales by the marketers. The end result is that either Gross
Receipts and/or Sales tax is collected from both sales and transportation customers. Attached
please find the requested information from the ORC. Please note that ORC 5727.38 addresses
the gross receipts tax and ORC 5739.02 addresses the sales tax.
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§ 5727.38

subsequent vear, receipts (ram sales to other telephone
compunies for resale, as defined in division (G) of sec-
tion 5727.32 of tlie Revised Code;

(3) For the year ending June 30. 1080. and each
subsequent year, receipts from incoming or outgoing
wide area transmission service or wide arga transmission
type service, including eight hundred or eight-hundred-
type sewvice;

(4) For the year ending June 30, 1890, and =2ach
subsequent year, receipls from private communications
service as described in division (AA)2) of section
5739.01 of the Revised Code:

(5) For the year ending June 30, 1990, and each
subsequent year, receipts from sales to providers of
telecommunications service for resale, as defined in
division (C) of secdon 5727.32 of the Revised Code.

(D) Tn ascertaining and determining the gross re-
cei€ts of an electric company, the commissioner shall
exclude receipts derived {rom the provision of ¢lectric-
ity and other services to a qualified former owner of
the production facilities which generated the electricity
from which those recuipts were derived. As used in this
divisian, a “qualilied former owner” means a person
who meets both of the following canditions:

(1) On or before October 11, 1691, the person had
sald to an electric company part of the production facil-
ity at which the electricity is generated, and, for at least
twenty years priar to that sale, the facility was used to
generate electricity, but it was not owned in whole or
in part during lhatlﬁedod by an electric company.

(2) At the time the electric company provided the
electricity or other services for which the exclusion is
claimed, the person, or a successor ar assign of the
persan, owned not less than a twenty per cent ownership
of the production facility and the rights to not less than
twenty per cent of the production of that facility.

(E) In ascertaining and determining the gross re-
ceiHJts of a natural gas company, the commissioner shall
exclude receipts of amounts billed on behalf of other
entities. Transportation and billing and callection fees
charged ta ather entities shull be included in the grass
receipts of a natural gas company.

The amount ascertained by the commissioner under
this section, less a deduction of twenty-five thousand
dollars, shall be the gross receipts of such companies
for business done within this state for that year.

HISTORY: 142 v H 171 (Ef 7-1-87); 142 v H 721 (ET 0-14-
RH); 143 v § 158 (EMT 12-31-69); 144 v H 208 (ET 7.26-81); 144
v H 276 (EMT 10-11-01); 144 v H 004 (E(T 12-22-82); 146 v H 476,
EA¥ 8-17-89.

Anulagous ta former RC § 5737.93 (GC §§ B475. $476: (02 v
224, §§ 86, 87; 115 v PtiI, 321; Burcou of Cade Revision, 10-1-
53; 120 v 1505; 130 v 1124; 132 v H I; 140 v H 2915 140 v H
201), copoaled 142 v H 171, § 2, eff 7-1.87.

Cross-References to Relaled Sections

Effect of tax raducdian op rates, RC § 5727.33.1.

Naturul gas companies: modification of existing commission
powers not intended, RC § 4929.12.

Reccipts derived from certified coal canversion facility not ra
be included in gross receipts for tax purposes, RC §
5709.35.

Tux credit—

Cast of program to ad communicatively impured, RC §
373744,
Expenses of prowding lileline telephone service, NC §
572743,
Tux on gross receipts of certain urilifies, RC § 5727.38.

Reseurch Aids

Grass Teceipts tax an most usilities:
O-Jurdd: Tax § 1110
An-Jur2d: State Tax § 251
C.J.8.: Tax § 159

CASE NOTES AND OAG
1. (1942) The term “gross recelpts,” us employed in GC §
5475 (HC § 5727.33), embraces ull receipts af a public nriliry
regardless of the form of awnership and wichout exelusion or
deduction of payments by tlase awning an interest in such
urility for service furnished them: Brudley Light, Headng &
Pawer Co. v, Evatt, 140 OS 85, 23 OO0 298, 42 NE2d 648,

[§ 5727.33.1] § 3727.331 Effect of

tax reduction on rates.

Any reductian in the excise tax on gross receipts paid
by u public utility resulting from the exclusion of sales
to ather public utilitles for resale from the determina-
tion of grass reecipts under sections 5727.32 and
5727.33 of the Revised Code shail be reflected in the
rates charged the ultimate consumers in uny rate deter-
minadon allecting such consumers after Octaber 11,
1961.

HISTORY: 128 v 1505 (E(T 10-11-61); 130 v 1324, E(T 1.23.
63.

Reseorch Aidy

Gross recelpts tax on most utilities:
O-Jurdd: Tax § 1119
Am-Jur2d: Pub Ut) § 177

§ 5727.34 Repealed, 144+ H 904, § 2 [CC §
5477; 102 v 224, § 88; 113 v 625: Bureau of Code
Revision, 10-1-53: 125 v 903 (1052); 138 v H 145; 140
v H 291; 141 v H 201], Eff 12-22-92,

This section concerned determinatian of gross eamingy of
railroads.

§§ 5727.35, 5727.36 Repealed, 140 v
H 291, § 2 {(CC § 5479—5481; 102 v 224, §§ 90-02:
Bureau of Code Revision, 10-1-53; 135 v H 1338). EFff
12-1-83.

These sectians cancerned hearings, corrections. and carrili-
cation of grass receipts to auditor of state.

§ 5727.37 Repenled, 141 v H 201, § 2 (CC §
5482; 102 v 224, § 93; Bureau of Code Revision, 10-1-
53; 135 v H 1336; 138 v H 145; 140 v H 291]. Eff 7-
1.85.

This seetion concerned certilicarion of gross eamings to
audnor ol state.

E ! / [EXCISE AND FRANCHISE TAXES]

§ 5727.38 Excise tax on gross raceipts of

certain utilities.
On ar before the first Monduy of November, annu-
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TAXATION

TEL:iitl 460 6986

ally, the tax commissioner shall assess an excise tax
against each public utility except railraad companies.
The tax shall be computed by multiplying the grass
receipts as determined by the commissioner under sec-
tion 5727.33 of the Revised Code by six and three-
fourths per cent in the case of pipe-line companies and
four :mgl three-fourths per cent in the case of all other
companies. The minimum tax far any such compan
far awning property or doing business in this state shafl,
be ten dollars. The assessment shall be certified to the
taxpayer and treasurer of state.

HISTORY: GC { 5483; 102 v 324, § 04; 112 v 268; 115 v PUI,
agl; 118 v 113; Bureuu of Code Revislon, 10-1.53; 127 v 139
(Eff 6-14-57); 130 v 132$ (EM 7-17-63); 133 v H 531 (E(Y 8-18.
60); 135 v H 1308 (E(f 10.2-74); 138 v H 694 (EfT 1.1.62); 140 v
H 291 (E¥ 12.1-83% 141 v H 301 (Eff 7-1-85); 143 v § 150. Eff
12-31-88.

Cross-References to Reluted Sections
Credit for investing in eligble Ohio research and development
and technology eransfer companies, HC § 5727.41.
Deadline for narurul gas company ta pay taxes withour penalty
when not required to file annual statemene, RC § 5727.42,
Dishursement of excise taxes and penalties levied on public
urilities, RC § §727.45.
Electronic funds transfer; tax payments, RC § §727.31.1,
Insufficient funds, tax revenves used for—
Caal rescarch und qther hond sesvice funds, RC § 1555.12,
Development bond redtement fund, RC § 126.63.
Highway obligadions bond retirement fund, RC § 5528.36.
Improvements bond retirement fund. RC § 120.55.
Public improvements band ratirement fund, AC § 128.73,
Muiling of assessment to urility. pettion for reassessment, RC
§ 5727.47,
Organizution of domestic und [oreign corparutions, RC §
5723.15,
Tax credir certificate; issuunce and use, RC § 129.15.2.
Tax eredit—
Cost of program to aid communicatively impalred, RC §
5727 44.
Equal to nanrecurring 9-1-1 charges: credir ceiling, RC §
5727.30.
Expenses of providing lifeline telephone services, RC §
572743,
Using Ohio coal ur compliance facility, RC § 5727.30.1.
Tax refund lund. RC § 5703.05.2.
Utility ta il annual statemens; periodic reports and tux pay-
ments, RC § 8727.31.

Ohio Constitution
Imposition of saxes, OConst art X{1, § 3.

fRexearch Aids
Excise taz on gross receipts:
O-Jurdd: Tax §§ 1118, 1119, 1125; Telecom § 9
Am-Jur2d: State Tax § 438
C.J.S.: Tax §§ 121-124
Wasr Key No, Refercnce
T 103,105 §

CASE NOTES AND OAC
INDEX

Casinty payment ol erciic lox, 10
Crozs eeeeipls, 8, 12

Income tax, 4

Intemtate tommerve, 1, 11
Occuputional tux, 7

488

Presemptian, 5, G, 11

Public utility coustrued, @

Nate increases, 1

Utilisies commission authariey, 3

1. (1631) Distnburion of gas to consumers through local
distsibutian systems is “intrastate commeres,” subjact ta state
oncise tar, though transportution to distribution plants was
interstate commerce: East Ohio Gas Co. v, Tax Cammission,
2683 US 465, 51 SCc 459 [sfMirming 43 F2d 170).

2. {1988) Where an cicise tax on the privilege of doin
business is measured by the grass receipts for an annual periocE
the rate may be increused prior to the nd of the period; East
Ohlo Gas Ca. v, Limbach. 26 053d 63, 26 OBR 54, 484 NE2d
153

3. (1681) The utillties commisslan does noc have the statu-
tory authority co allow the use of excise tax adjustment clauses:
Pike Natural Gas Co. v, P.U.C., 68 0§24 151, 22 003d 410,
420 NE2d 444,

4. (1873) The rax imposed vpon public udlities by RC §§
5727.38 and 572781 iz nat un income tax within the meanjn
of Ohio Const. Ast, X31, § 9 State cx rel, Cleveland v. Kosydar,
36 0S2d 183. 65 0024 401, 305 NE2d 403,

5. (1966) Under the doctrine of pre-emption by implicarion,
the General Assembly, by levyin'i a gross Teceipts ax pan
public udlities, has pre-empted the power of a municipality
to levy a tax upon the net income of a public utility So(ng
business In that municipality: East Ohio Cas Co. v. Akvon, 7
0524 73, 36 002d 56, 218 NE2d 608,

8, (1948) By levying the gross receipts tax the Goneral As-
sembly has preempted the Neld of taxarion which includes,
inter alia, receipts by ubility companies {rom naturn! gas, elec-
tricity and water sold to cansumers and loval service and equip-
ment furnished ta telephone subseribers: Haefner v. Youngs-
town, 147 OS 58, 33 OO 247, 63 NE2d 64.

7. (1825) Generl Code §§ 5443, 5485 and 5486 (RC §§
5727.38, 5727.39 und 5727.40), respcctively, lay an oewupu-
tionu! eax upon telephane campanies, telegruph companles and
wallroad companies: Cincinnati v. American Tel. & T. Co., 112
OS5 483, 147 NE 806.

8. (1874) The gross receipts of a public utility company
daing business in Ohia, derived from the sale of clecrrical
energy to an Ohio municipality, are subject (o the public utility
i imposed by RC Chaprer 5727.: Columbus & Southem
Electric v. Porterfield. 41 OApp2d 191, 70 0024 404, 324
NE2d 778.

9. (1915) A corporation organized ta furnish electric cur-
rent, heat and water to a group of manufacturing establish-
ments, which daes not serve the goneral public in any way, is
nat a public urility, but a %rivute corporation, and as suc{- is
subject to u frunchise tax but not ta the excise tax: State v,
Factory Power Co,, 16 NP(NS) 545.

10. (1983} A county that has contructed with a public urility
for telephone service must pay such public udlity In accondunce
with the schedule of rates applicable to such service on file
with the Public Urilities Commission. nonvithstanding the fact
that such rates may include excise tax: OAC No. 3-079,

11. (1936) A municlpal corporatian has no power to lovy a
tar 35 such npon a natural gas company, waterwarks compuny
ar telephane company for the oxercise of the privilege which
such company may have under a franchise to use the strests
and public places of the municipality for its mains, pipes, polus
and wires in the conduct of its business us 3 pubE: utilicy:
1836 OAG No. 5297,

12. {1927) Maney pald to electric light company by a cus-
tomer s a condition precedent ta receiving current is included
In the term “grass receipts” and is subject to the exclie tax:
1927 0AG p.6T.

S ")
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§ 5727.39.1

13. (1927} Transmission of electric eurrenl fram West Vir-
ginla into Ohio and sale direct to consumer is interstate com-
merue and not subject tu excise tax: 1827 OAG p.9us,

§ 5727.39 Tax credit equal to nonrecur-
ring 9-1-1 charges; credit ceiling.

(A) As used in this section:

(1) “9-1-1 system” has the meaning given in section
4931.40 of the Revised Code.

(2) “Nonrecurring 9-1-1 charges” means nonrecur-
ring charges approved by the public utilities cammission
for the telephone network portion of a 9-1-1 system
pursuant to section 4931.47 of the Revised Code.

(3) “Eligible nonrecurring 9-1-1 charges™ means all
nonrecurring 9-1-1 charges for a 8-1-1 system except:

(s) Charges for a system that was not cstablished
pursuant ta a plan adopted under section 193144 of the
Revised Code or an agreement under section 4931,48 of
the Revised Code; or

(b) Charges for that part of a system established pur-
suant to such a plun or agreement thar are excluded
from the credit by division {(C)(2) of section 4931.47 of
the Revised Code.

(4) "Current year's percentage change in the con-
sumer price index” means the greater of ane or one
plus the percentage increase in the consumer price
index for all urban consumers (U.S. Clg' average. all
items), prepared by the United States department of
labor, bureau of labor statistics, for June of the current
yeur over the index for June of the immediately preced-
ing year.

(B) A rtelephone company shall be allowed credit
against the tax computed under section 5727.38 of the
Revised Code equal to the amount of its eligible nonre-
curring 9-1-1 charges.

The credit shall be claimed in the company’s annual
statement required under division (A) of section
5727.31 of the Revised Code that covers the twelve-
month period in which the 9-1-1 service for which the
eredit is claimed hecomes avallahle for use. If the tax
commissioner determines the credit claimed equals the
amount of the company’s eligible nonrecurring 9-1-1
charges, he shall credit such amount against the total
taxes shown to be due from the company for the current
year and shall refund the amount of any averpayment
of tuxes resulting from the application of su:E credit.
If the eredit allowed under tﬁjs section exceeds the
total taxes due for the current year. he shall credit such
excess against taxes due for succeeding years until the
full amount of the credir is granted.

The estimated taxes required to be paid by section
5727.31 of the Revised Code shall be based on the taxes
for the preceding year priar to any credit allowed under
this section for that year.

(C)(1) Within thirty days after June 18, 1985, the tax
commissioner shall compute the amount that represents
twenty-five per cent of the total taxes for all telephone
comj’anics computed under section 5727.38 of the Re-
vised Code based on the annual statements required
ta be filed with the commissioner in Seplember, 1984
under section 5727.31 of the Revised Code. Such

winount shall canctitute the credit ceiliog for 1985.

(2) Each Octaber, beginning in 1986, the commis-
sioner shall multiply the preceding vear's credit ceiling
by the current jvear's percentage change In the con-
sumer price index. The praduct thus obtained shall
constitute che credit ceiling for the current year.

(D) After the last day a retum may be filed by any
telephonie campany that is eligible to clim a credit
under this section, the commissioner shall determine
whether the sum of the credits allowed for all prior
years plus the sum of the credits claimed for the current
yeir exceeds the current year's credit ceiling, If it does,
the credits allowed under this section far the current
yeur shall be reduced by a uniform percentage such
that the sum of the credits allowed for the current year
plus the sum of the credits allowed for all prior years
equals the current year's credit ceiling. Thereafter, no
credit shall be granted under this division, except for
the remaining portions of any credits allawed in the
current or any prior years but chut have not been
granted.

HISTORY: 141 v H 481 (Eff 6-16-85); 141 v H 201, EMT 7.1-
88.

Not unalogous to farmer RC § 6727.26 (GC § 5485; 102 v 224,
§ 06; 115 v PJl. 323; Bureau of Cade Revizion, 10-1.53; 130 v
1325; 133 v H 531; 135 v H 1335; 139 v H 604), repoaled 140 v
H 261, § 2, T 12-1-83.

Crass-References to Reloted Sections

Amendment of plan to expand 9-1-1 territory, RC § 4831.45.

Credit ta recover nonrecurring charges, RC § 4831.47,

Disbursement of excise taxes and penalties levied on puhlic
utilitles, RC § 5727.45.,

Municipal corporations und townships may establish awn sys-
tem, when, RC § 4831.48.

Research Aids

Tux crediz for 811 system:
O-Jurdad: Tax § 1119; Telecom § 89

[§ 5727.39.1] §5727.391 Taxcredit
for using Ohio coal at compliance facility.

(A) As used in this section:

(1) “Compliance facility” has the same meaning as
in section 4805.01 of the Revised Code. ~“Camplisnce
facility” also includes both of the following:

() A flue gas desulfurization system that is connected
to 2 coul-fired electric generating unit and that either
was placed in service prior to the effective date of this
section or construction of which was commencad prior
to the effective date of this section.

(b) Facilities or equipment that is acquired, con-
structed, ar installed, and nsed. at  coal-fired electrc
generating unit primarily for the purpose of handling
the byproducts produced by a compllance facility or
ather coal cambustion bypraduets produced by the gen-
erating unit in or to which the compliance facility is
incorporated or connected.

(2) "Ohio coal” has the same meaning as in section
4913,01 of the Revised Code.

(B) An electric company shall be allowed a credit
aguinst the tax computed under section 3727.38 of the

_P.004
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chinery and equipment used for, and fuel consumed
in. praducing or extracting those substances; und ma-
chinery, equipment, and ather tangible personal prop-
erty used to treat, filter, pump, alter voltage, or other-
wise make the substance suitable for use in the manufac-
turing operation;

(9) Machinery, equipment, and other tangible per-
sonal property used to transport or transmit electricitv,
cake, gas, water, stearn, or similar substances used in
the manufacturing operstion from the point of genera-
tion, If produced by the manufacturer, or from the point
where the substance enters the manufacturing fucility.
if purchased by the manufacturer, to the manufacturing
operation;

(10) Machinery, equipment, and other tangible per-
sonal property that trests, flters, coals. refines, or other-
wise renders water, steam, acid, oil, solvents, or similar
substances used in the manufacturing operation reus-
able, pravided that the substances are intended lor re-
use and not for disposal, sale, or transportation from
the manufacturing facility;

(11) Parts, components, #nd repair and installation
services for items described in division (B) of this sec-
tion.

(C) For purpases of division (E)(8) of section 5739.01
of the Revised Code, the “thing transferred” does not
include any of the following:

(1) Tangible personal praperty used in administrative,
personnel, security, inventory cantrol, record keeping,
ardering, billing, or similar functions:

(2) Tangible personal property used in storing raw
materials or parts prior to the commencement of the
manufacturing operation or used to bandle or store
u completed product, Including storage that actively
maintains a completed product in a marketable scate
or form;

(3) Tangible personal property used ta handle o
store scrap or waste intonded F
disposition, other than reuse in the manufacturing oper-
ation at the same manufacturing facility;

(4) Tangihle personal property that is or is to be
incorporated into realty;

(5) Machinery, equipment, and other tangible per-
sonal property used for ventilation, dust, or gas collec-
tion, humidity or temperature regulation, or similar en-
vironmental control, except machinery, equipment, und
other tangible personal praperty that totally regulates
the environment in a special and limited area of the
manufocturing facility where the regulation is essential
for production to occur;

(6) Tangible personal property used for the protec
tian and safety of \mrlgers, unless the property is
attached to or incorporated inta machinery and equip-
ment used in a continuous manufacturing operation;

(7) Tangible personal property used to store fuel,
water, solvents, acid, il, or similer itams consumed in
the manufacturing operation;

(8) Machinery, equipment, and other tangible per-
sonal property used for research and development;

(8) Machinery, equipment, and other tangible per-
sonal property used ta cleun, repair, or maintain real
or personal property in the manulucturing facility;

(10) Mator vehicles registered for operation on the
public highways.

(D) For purposes of division (E)(8) of section 5739.01
of the Revised Code, if the “thing transferred” is u
machine used by a manufacturer in both a taxable and
an exempt manner, it shall be totally taxable ar totally
exempt from taxation based upon its quantified primary
use. [f the “things tra.nsferretﬁo are {ungibles, they shall
be taxed based upon the proportion of the fungibles
used in a taxable manner.

HISTORY: 143 v H 531 (EM 7-1:00 ); 44 v § 904. ET 1-1.
83.

The effective date is set by section 131 of HB 004.

Crass-References to Related Sections
Retail sule, sulog at retail excepdons defined, RC § 5730.01.

Ohin Administrative Cods

Use rax; taxuble use of mnE\ble personal property manufag-
rured far sale or purchased for resala. OAC 5703-9-04.

ALR

[rems or materfuls exempt from use tux as used in manufacor-
ing, processing, ot the like. 30 ALR2d 1430,

Sales or use tax upon containers or packaging materials pur-
chased by manufacturer ar processor fur use with goods
he distributes. 4 ALR4th S81.

What consdtutes direct use within meaning of stutute exempt-
ing fram gales and use taxes equipmont directly used In
production of tungiblo personal properry, 3 ALR4th 1128,

CASE NOTES AND OAG

1. (1890) Ttems Incorporated into a munufdcruring structure
arc reul property not subject to the sules tax. An electrical
substation which does not supply pawer directly to manufactur-
ing muchinery is nat exampt: Rotak, Tne. v. Limbach, 56 0S3d
B1, 552 NE2d 640.

.
or disposal, sale, or othe% § 5739.02 Levy of sales tax; purpose; rate;

exemptions.

For the purpose of praviding revenue with which to
meet the needs of the state, far the use of the general
revenue fund of the stata, far the purpose of securing
a thorough and efficlent system of cammon schoals
throughout the state, for the purpose of affording reve-
nues, in addition to those from general property taxes,
permitted under constitutional limitatians, and from
other sources, for the support of local governmental
{unctions, and for the purpase of reimbursing the state
for the expense of administering this chapter, an excise
tux is hereby levied on each retail sale mude in this
state,

(A) The tax shall be collected pursuant to the sched-
ul:; in section 5739.025 [5739.02.5] of the Revised
Code.

The tax applies and is caollectible when the sale is
mude, regardless of the fime when the price is paid or
delivered.

In the case of a sale, the price of which consists in
whole or in part of rentals for the use of the thing
transferred, the tax, as regards such rentals, shall be
measured by the installments thereol.

Inthe case of a sale of a service defined under division
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(MM) or (NN) of section 5739.01 of the Revised Code,
the price of which consists in whale or in part of a
membership for the receipt of the henefit of the service,
the tax app(;cable ta the sale shall e measured by the
installments thereol.

(B) The tax does not apply to the following:

(1) Sales to the state or uny of its political subdivisions,
or to any other state or Its political subdivisions if the
luws of that state exemnpt from taxatlon sales made to
this state and its political subdivisions;

(2) Sales of food for human consumption off the
premises where sold;

(3) Sales of food sald ta scudents anly In a cafeteria,
dormitory, fraternity. or sorority maintained in a private.
public, or parochial school, cellege, or university;

(4) Sales of newspapers, and of magazine subscrip-
tions shipped by second elass mail, and sales or transfers
af magazines distriluted as controlled circulation publi-
catlons;

(5) The furnishing, preparing, or serving of meals
without charge hy an employer to an employec provided
the employer recards the meals as part compensation
for services perfarmed or work done;

(6) Sales of motor fuel upon receipt, use, distribution,
or sale of which in this state a tax is imposed by the
law of this state, but this exemption shall not apply to
the sele of motor fuel on which a refund of the rax is
allowahle under section 5735.14 of the Revised Code:
and the tax commissioner may deduct the amount of
tax levied by this section applicable to the price of motor
fue} when granting a refund of motar fuel tax pursuant
to gection 573514 of the Revised Code and shall cause
the amount deducted to be paid Into the general reves
nue fund of this seate;

(7) Sales of natural gas by a natural gas company, of
electricity by an electric company, of water by a water-
works company, or of steum by a heating company, if
in each case the thing sold is delivered to consurners
through wires, pipes, or conduits, and all sales of com-
municarions services by a telephone or telegraph com-
pany. all terms as defined in section 5727.01 of the
Revised Code;

(8) Casual sales by a person, or auctionecr employed
directly by the person to conduct such sales, except as
to such sales of mator vehicles, watercruft or outboard
motors required to be titled under section 1548.06 of
the Revised Code. watercraft documented with the
United Scates coust puard, snowmobiles, and all-pur-
pose vehicles as defined in section 4519.01 of the Re-
vised Code;

(8) Salus of sewvices ar tangible personal property,
other than wotor vehicles, mobile homes, and manufac-
turnd homes, by churches ar Ly nonprofit organizations
operated exclusively for charitable purposes as defined
in division (B)(12) of this section, provided that the
number of days an which such tangible personal prap-
etty or services, other than iteais never subject ta the
tax, are sold does not exceed six in any calendar year.
If the number of days on which such sales are inade
exceeds six in any calendar year, the church or arganiza-
tion shall be cansidered to be engaged in business and
all subsequent sales by it shall be subject to the tax. In

counting the number of duys, all sales by groups within
a chiurch or within an organizatian shall be considered
to be sales of that chureli or arganization, except that
sales made by separate student elibs snd ather groups
of students of & primary or secondary schoal, #nd sules
made by 4 parent-teacher assaciation, baoster group,
or similar organizarian that raises money to suppart or
fund curricular or extracurricular activities of a primary
or secondary school, shall not be considered to be sales
of such school, and sales by each such club, group,
association, or organization shall be counted separately
for purposes of the six-day limitation. This division daes
not anly to sales by a noncommercial educational radio
or television braadcasting station.

(10) Sales not within the taxing power of this state
under the Canstitution of the United States;

(11) The transportarion of persons or property, unlass
the transportation is by u private investigation and secu-
rity service;

(12) Sales of tangible personal property or setvices to
churches, to organizations exempt from taxation under
saction 501(c)(3) of the Internal Revenue Code of 1986,
and to any other nonprofit organizations operated exelu-
sively for charitable purposes in this state, no purt of
the net income of which inures to the benefit of any
private shareholder or individual, and no substantial
part of the activities of which consists of carrying on

ropeganda or otherwise attempting to influence legis-
ation; sales to offices administering one or more homes
for the aged or one or more hospital facilities exempt
under section 140.08 of the Revised Cade; and sales
to organizations deseribed in division (D) of section
5709.12 of the Revised Code.

“Charitable purposes” means the relief of poverty:
the impravement of health through the alleviation of
illness, disease, or injury; the operution of an organiza-
tion exclusively for the provision of prolessional, laun-
dry, printing, and purchasing services to haspitals or
charitable institndons; the operation of a home for the
aged. as defined in section §701.13 of the Revised Code;
the operation of a radia or television broadcasting sta-
tion that is lcensed by the federal communlcations
commissian as a noncommercial educational radio or
televislan station; che uperation of a nonprofit animal
adoption service or a county humane society; the pro-
motion of educatian by an institution of learning that
maintains a faculty of qualified instructors, teaches reg-
ular continuous courses of study, and confers a recog-
nized diploma upon completion of a specific curricu-
luin; the operation of a parent teacher associadon,
hooster group. ar similur argunization primarily engaged
lu the promation and support of the curricular or extra-
curricular activities of a primary or secondary schoal;
the operation of 8 community or area centar in which
prosentations in music, dramatics, the arts, and related
fields are made in order to fasier public interest and
education therein; the production of purformances in
music, dramatics, and the arts: or the promotion of
education by an organization engaged in carrying an
research in, or the dissemination of, scientific and tech-
nological knowledge and information primarily far the
public.
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Nothing in this division shall he deemed to exempt
sales o any arganization for use In the operation or
carrying on of a trade or business. or sales to a home
for the aged for use in the operation of independent
living fucilities as delined in division (A) of section
5700.12 of the Revised Cade.

(13) Building and construction materials and services
sold to construction contractors for incorporation into
a structure or improvement to real property under a
construction cantract with this state or a political subdi-
vision thereof, or with the United States government
or any of its agencies: building and construetion materi-
als and services sold to construction contractars for
incorporation into a structure or improvement to real
property that are accepted far ownership by this state
or any of its political subdivisions. or by the United
States government or any of its agencies at the time of
completian of such structures or improvoments; build-
ing and construction materials sold to construction con-
tractors for incorporation into a horticulture struccure
or livestack structure {ur a person engaged in the busi-
ness of horticulture or producing livestack; building
materials and services sold to a construction contractor
for incorporation into & house of public worship or
religious education, or a building used exclusively for
charitable purpases under a construction contract with
an organization whose purpase is us described in divi-
sian (B)(12) of this seetion; building and canstruetion
materials sold for incorporation into the original con-
struction of a sports facility under section 307.606
[307.69.6] of the Revised Code; and building and con-
struction materials and services sold to a construction
contractor for incorporation into real property outside
this state if such materials and services, when sold to
a construction contractor in the state in which the real
property is located for incarporation inta real property
in that state, would he exempt from a tax on sales levied
by that stale;

(14) Sales af ships ar vessels or rail rolling stock used
or to be used principally in interstate or foreign com-
merce, and repairs, alterations, fuel, and lubricants for
such ships or vessels or rail rolling stock;

(15) Sales to pervans engaged in any of the activities
mentianed in divisian (E)(2) or (9) of section 5738.01
of the Revised Code, to persons engaged in making
rerail sales. or to persons who purchase for sele fram
amanufacturer tangible personal property that was pro-
duced by the manufacturer in accor:ﬂnce with specific
designs provided by the purchaser. of packages, includ-
ing material and parts for packuges, and of machinery,
equipment, and material for use primarily in packaging
tangible personal property produced far sale by or on
the order of the person doing the packaging, or sold at
retail. “Packeges™ includes bags, baskers. cartons, crates,
boxes, cans, bottles, bindings, wrappings, and other sim-
ilar devices and containers. and “packaging" means plac-
ing therein.

(16) Sales af food to porsons using food stamp cou-
pons to purchase the [ood. As used in division (B)(16)
of this section, “food™ has the same meaning as in che
“Food Stamp Act of 1977," 91 Star. 958, 7 U.S.C. 3012,

i '\\ml‘“dﬁd. Qnd [‘fd:l'i\.‘ TL‘g\ll'.l.tiD“.‘i H.d()[)tl‘.d pur:i\.l‘-ml'
to that act.

(17) Sales to persons engaged in farming, agriculture,
hericulture, or flonculture, of tangible pcrsunal prop-
erty for use or cansumption directly in the production
by farming, agrieulture, horticulture, or Moriculture of
ather tangible personal property far-use or cansumptian
directly in the production of tangible personal property
for sale by farming, agriculture, horticulture, or floricul-
ture; or material and parts for incorporation into any
such tangible personal praperty for use or consumption
in production; and of tangible personal praperty for
such use or consumption in the conditiening or holding
ol'products praduced by and for such use, consumﬁtion.
or sale by persons engaged in farming, agriculture, horti-
culture, or floriculture, except where such property is
incorporated inta real praperty;

(18) Sules of drugs dispensed by a licensed pharma-
cist upon the order of u licensed health proE:ssional
authorized to prescribe drugs to a human being, as
the term “licensed health professional wuthorized to
prescribe drugs” is defined in section 4720.01 of the
Revised Code; insulin as recognized in the official
United States pharmacopoeia; urine and blood testing
materials when usex] by diabeties or persons with hypo-
glycemia to test for glucase or acetone; hypodermic
gyringes and needles when used by diabetics)?::insulin
injections; efPoer.in alfa when purchased for use in the
treatment of persons with end-stage renal disease; hos-
pital beds when purchased for use by persons with
medical problems for medical purpases; and exygen
and axygen-dispensing equipment when purchased far
use by persons with medical problems for medical pur-

oses;

(19) Sales of artificial limbs or portion thereaf, breast
Erostheses, and other prosthetic devices for humans;

races or other devices for supporting weakened or
nonfunctioning parts of the human body; wheelchairs;
devices used to lift wheelchairs into motor vehicles and
purts and uccessories to such devices; crutches or other
devices to aid human perambulation; end items of tangi-
ble personal property used to supplement impaired
functions of the human body such as respiration, hear-
ing, or elimination. No exernption under this division
shall be allowed for nenpreseription drugs, medicines,
or remedies; items or devices used to supplement vision;
items or devices whose function is solely ar primarily
cosmetic; or physical fitness equipment. This divisian
docs not apply to sles to a rphysici:m or medical facility
for use in the treatment of a patient.

(20) Sales of emergency and fire protectian vehicles
and equipment ta nonprafit organizations for use salely
in providing fire protection and emergency services for
political subdivisions of the state;

(21) Sales of tangible personal property manufac-
tured in this state, il sold by the munuflucturer in this
state to a retailer [or vse in the retail business of the
retailer outside of this state and it passession is taken
from the manufacturer by the purchaser within this
state for the sole purpose of immediately removing
the same fram this state in a vehicle owned by the
purchaser;
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{22) Sules of services provided by the state or any
of its political subdivisions, agencies. instrumentalitics,
institutions, or nutharitles, or by governmental entities
of the state or any of its politicul subdivisians, ugencies.
instrumentalities, institutions, or anthorities;

(23) Sales of motor vehicles to nonresidents of this
state upan the presentation of an affidavit executed in
this state by the nonresident purchaser affirming that
the purchaser is a nonresident of this state, that posses-
sion of the motor velicle is taken in this state for the
sole purpose of immediately removing it from this state,
that the motar vehicle will he pennanently titled and
registered in another state, and that the motor vehicle
will not be used in this state;

(24) Sales to persons engaged in the preparation of
epgs for sale of tangible personal property used ar con-
sumed directly in such preparation, including such tan-
gible personal praperty used for cleaning, sanitizing.
preserving, grading, sorting, and classifying by size;
packages, including material and parts for packages,
and machinery, equipment, and material for use in
packaging eggs for sale; and handling and transportation
equipment and parts therefor, except motor vehicles
licensed to aperate on public highways. used in in-
traplant or interplant transfers or shipment of eggs in
the process of preparation for sals, when the plant or
plants within or between which such transfers or ship-
ments nceur are operated by the same person. “Pack-
ages” includes containers, cases, baskets, flats. fillers,
filler flats, cartons, closure materials, labels, and labeling
materials, and “packaging” means placing therein.

(25)(a) Sales of water to a consumer for residential
use, except the sals of battled water, distilled water,
mineral water, carbonated water, or ice;

(b) Sales of water by a nonprafit corporation engaged
exclusively in the treatment, distribution, and sale of
water to consumers, if such water is delivered to con-
sumers through pipes or whing,

(26) Fees charged far inspection or reinspection of
motor vehicles under section 3704.14 of the Revised
Code;

(27) Sales of solar, wind, or hydrothermal energy sys-
tems that meet the guidelines established under division
{B) of section 1551.20 of the Revised Code, companents
of such systems that are identified under division (B)
or (D) of that section, or charges for the installation of
such gystems or compenents, made during the period
from August 14, 1979, through December 31, 1985;

(28) Sales to persons licensed to conduct a food ser-
vico operution pursuant to section 373203 of the Re-
vised Cade, of tangible personal property primarily used
directly for the following:

(a) To prepare food for human consumption for sale;

(b) To preserve food that has been or will be prepared
lor human consumption for sale by the foos service
operator, not including cangible personal properny used
to display foad for selection by the consumer;

(¢) To clean tangible persanal property used to pre-
pare or serve food for human consumption for sale.

(29) Sales of animuls by nonprofit animal adoption
services or county humane societics;

(30) Sales of services (o 4 corparation described in

division (A) of section 5709.72 af the Revised Code,
and sales of tangible persand property that qualifies
for exemption fram taxation under section 5709.72 of
the Revised Code:

(31) Sales and installation of agricultural land tile, as
defined in division (B)(5)(a) of section 5§739.01 of the
Revised Cade; '

(32) Sales and erectian or installation of portable
grain bins, as defined in division (B)(S)(b) of section
5739.01 of the Revised Code;

(33) The sale, lease, repair, and maintenance of; parts
{or; ar jtems attached to or incorporated in mator vehi-
cles that are primarily used for transparting tangible
personal property by a person engaged in highway trans-
portation for hire;

(34) Sales to the state headquarters of any veterans’
organization in Ohio that is either incorporated and
issued a charter hy the congress of the United States
or is recognized by the United Stutes veterans adminis-
tration, for use by the headquarters;

(35) Sales to a telecommunicarions service vendor of
tangible personal property and services used directly
and primarily in transmitting, receiving, switching, or
recording any interactive, two-way electromagnetic
communicatians, including voice, image, data, and in-
formation, through the use of any medlum, including,
but not limited to, poles, wires, cables, switching equip-
ment, computers, and record storage devices and me-
dia, and companent parts for the tangible personal peap-
enty. The exemption provided in division (B)(35) of this
section shall be in lieu of all other exceptions under
division (E)(2) of section 5739.01 of the Revised Code
to which a telecommunications service vendar may ath-
erwise be entitled based upon the use of the thing
purchased in providing the telecommunications service.

(36) Sales af investment metal bullion and investment
cains. “Tnvestment metal bulllon” means any elemen-
tary precious metal that has been put through a process
of smelting or rafining, including, but not limited to,
gold, silver, platinum, and" palladium, and which is in
such state or condition that its value depends upon
its cantent and not upon its form. “Tnvestment metal
bullion™ does not include fabricated precious metal that
hus been pracessed or manufactured for one or more
specific and customary industrial, professional, or artis-
tic uses, “Investment coins” pieans numismatic coins
or other forms of money and legal tender manufactured
of gald, silver, platinum, palladium, or other metal un-
der the laws of the United States or uny foreign nation
with a fair market value greater than any ststutory or
nominal value of such cains.

(37)(a) Sales where the purpose of the consumer is
to use or consume che things transferred in making retail
sales and consisting of newspaper inserts, catalogues,
coupons, flyers, gift certificates, or other advertising
material that prices and describes tangible personal
praperty offered for retuil sale.

(b) Sales to direct marketing vendors of preliminary
materials such as photographs, artwerk, and typesetting
that will be used in printing advertising material; of
printed matter that oflers [ree merchandise or chances
ta win sweepstake prizes and that is mailed to potential
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customers with advertising material described in divi-
sion (BY(37)(a) of this section; and of equipment such as
telephones. compurers, facsimile machines, and similar
tungible personal property primarily used to accept or-
ders for direct marketing retail sales,

(¢) Sales of autornatic ood vending machines that
reserve food with a shelf life of forty-five days or less
Ey refrigeration and dispense it to the consumer,

For purpases of division (B)37) of this section, “di-
rect marketing” means the method of selling where
consumers order tangible personal property by United
States mail, delivery service, or telecommunication and
the vendor delivers or ships the tangible personal prop-
erty sold to the cansumier from a warehouse, catalogue
distribution center, or similar fulfillment facility by
means of the United States mail, delivery service, or
common carrier.

(38) Sales to a person engaged in the business of
herticulture ar producing livestack of materials to he
incorporated into a horticulture structure or livestock
structure;

(39) The sale of a motor vehiele that is used exclu-
sively for a vanpool ridesharing arrangement to persons
participating in the vanpoal ridesharing arrangemeat
when the vendor is selling the vehicle pursuant to a
contract between the vendor and the tﬁ.paxtment of
transpartation:

(40) Sales of personal computers, computer moni-
tors, computer keyboards, modems, and other periph-
eral camputer equipment to an individual who is li-
censed or centified to teuch in an elementary or a sec.
andary schoal in this state for use by that individual in
preparation (or teaching elementary or secondary
schoal students;

(41) Sales to & professional racing teain of any of the
following:

(a) Motar racing vehicles;

(b) Repair services for motor racing vehicles;

(c) lems of property that are artached to ar incorpo-
rated in motor racing vehicles, including engines, chas-
sis, and all other camponents of the vehicles, and all
spare, replacement, and rebuilt erts or components of
the vehicles; except not including tires, consumable
fluids, paint, and accessorias consisting of instrumenta-
tian sensors and related items udded to the vehicle to
collect and transmit data by means ot telemetry and
other forms of communication.

(42) Sales of used manufactured homes and used
mabile homes, as defined in section S5735.0210
[5739.02.10] of the Revised Code,

TFor the purpose of the praper administration of this
chapter, and to prevent the avisian of the tax, ir is
presumed that :\l? sales made in this state are subject
to the tax undil the contrary is estahlished.

As used in this section, except in divisian (B)(16) of
this scetion, “food” Includas cereals and cereal products,
milk and milk products including ice cream, meat and
meat products, fish and fish products, eggs and egg
products, vegetables und vegetable produets, fruits. fruit
products, and pure [ruit juices, candiments, sugar and
sugar products, coffee and coffee substitutes, tea, und

cocoa and cocoa products. Lt does not include: spiritu-

ons or malt liquors; seft drinks; sodas and beverages
that are ordinarily dispensed at bars and seda fountains
or in conncction therewith, other than coffec, tea, and
cocon; roat beer and root beer extracts; malt and malt
extracts; mineral oils, cod liver oils, ard lalibut liver
oil: medicines, including tonics, vitamin preparations,
and other products sald primarily for their medicinal
properties; and water, including mineral, bottled, and
carbonated waters, and ice.

(C) The levy of an excise tax an transactians by which
ladging by a\g’otei is or is to be furnished to transient
guests pursuant to this section and division (B) of section
5739.01 of the Revised Code does not prevent any of
the following:

(1) A municipal carporation or township {rom levying
an exeise tax for any lawful purpose not to exceed three
per cent on transactions hy which lodging by a hotel is
or is Lo be furnished to transient guests in addition to
the tax lovied by this section. If u municipal corporation
or township repeals a tax impased under division (C)(1)
of this section and a county in which the municipal
corparatian of township has tecritory has a tax imposed
under division (C) of section 5739.024 [5739.02.4] of
the Revised Code in effect, the municipal corporaton
ar township may not reimpose its tax as long as that
county tax remains in effect. A municipal corporation
or township in which a tax is levied under division (B)(2)
of section 351,021 [351.02.1] of the Revised Code may
nat increase the rate of its tax levied under division
(CX1) of this section to any rate that would canse the
total taxes levied under both of those divisions to excued
three per cent on any lodging transaction within che
municipal corporation or township.

(2) A municipal corporatian or 3 township fram levy-
ing an additional excise tax not to exceed three per cent
on such transachions pursuant to division (B} of section

739.024 [5739.02 4] of the Revised Code. Such tax is
in addition to any tax imposed under division (C)(1) of
this sectian.

(3) A county fromn levying an excise tax pursuant ta
division (A) of section 5739.024 [5739,02.4})0{ the Re-
vised Code.

(4} A county from levying an excise tax not to exceed
three per cent of such transactions pursuant ta division
{C) of section 5738.024 [5739.02.4] of the Revised
Code. Such a tax is in addition to any tax imposed under
division (C)(3) of this section.

(5) A convention [acilittes authority, as dofined in
division (A) of section 351.01 of the Revised Code, from
levying the excise taxes provided far i division (B) of
sectian 351.02) [351.02.1) of the Revised Code.

(6) A vounty from levying an excise tax not to excecd
one and one-half per cent of such transactions pursuant
to division (D} oFsection 5739.024 (5739.02.4) of the
Revised Code. Such tax is in addition to any tax imposed
under division {C)(3) or (4) of this section.

(7) A county from levying an excisc tax not to exceed
one¢ and ane-hall per cent of such transactions pursuant

to division (E) otP section 5739.024 [5739.02.4] of the
Revised Code. Such a tax is in addition to any tax im-
posed under division (C)(3), (4), or (6) of this section.

(D) The levy of this tax on retail sales of recreation
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and sparts elub service shall not prevent a municlpal
corporation from levying anv tax on recreation and
sports club dues or on any incame generated by recre-
ation und sports club dues. ;

HISTORY: GC § 5546.2; 115 v I, 306, § 2; 116 v 41. § 2;
L6 v Pel(, 69; 116 v PIL, 323; 117 v 761, 122 v D12; 124 v 166;
Burcau of Code Revision, 10-1-83; 128 v 421 (E(V 7-1-5B); 129 v
1361 (EIT 10-16-61); 120 v 1336 (BT 1-2-62); 190 v 1347 (EfT 1-
23-83); 130 v 13B] (E(V 7-28-63); 131 v 1369 (EIT 0-22-63); 131
v 1374 (EMT 11.8.65); 133 v H 519 (EfT 11-30-67); 132 v § 350
(EfT9-1-67); 133 v S 207 (Ef 5-1-68); 132 v § 474 (Eff 611.-88);
134 v § 333 (Eff 12-10-71); 134 v H 47X (EMT 12-20-71); 133 v §
241 (EIT 10-30-73): 138 v H 3 (EfF 11-21-73%; 135 v $ 244 (EMT 6.
13-74); 138 v H 1313 (EfT 8-30-74); 137 v H 201 (B 6-15-78);
137 v i 563 (EIT 0-28-78); 137 v H 638 (E(T 8-16-78); 137 vH 8
(EfY 8-20-78); 138 v 1 (ET 3-16-76); 138 v H 184 (Efl 8-14-7h);
198 v H 385 (EIV 1-1-80); 138 v H 703 (El 1.16.81); 134 v H
1112 (EITF 3-23-81); 130 v H 275 (EM 8.1.81); 139 v 11 1 (E(T 8-
5-81); 106 v H 604 (ET 11-15-81); 138 v H 671 (EIT 12-6-81); 110
v § 530 (EIV 6-35-82); 140 v § 231 (ET 9-20-84); 141 v H 146 (EMT
8.11.8%); 141 v H 560 (EIT 9-11-85); 141 v H 335 (EM 12.11-88);
141 v H 383 (Eff 2-20-86); 141 v H 500 (E(T 5-6-46G); 141 v H 54
(EF 9-17-60); 142 v B 171 (E(T 7-1.87); 142 v § 21 (EIT 10-20-
67) 142 v S 02 (EM 10-20-87); 142 v H 772 (EfT 6-20-86); 142 v
$ 386 (EIT 3.20-68); 142 v H 7D (EIT 4-10-58); 143 v H 111 (E[T
7-1-80); 143 v § 156 (E(T 12-31-86); 143 v H B31 (E(T 7-1-80);
143 v H 363 (E(T 4-1-80); 144 v H 208 (E{T 8-1-01); 44 v $ 131
(EIT 5-15-02); 144 v H 760 (EM 1-22-83); 144 v H 004 (EfT 1-1-
83); 144 v S 350 (EIV 13-22-93); 145 v S 18 (EMT 8-27.83); 145 v
H 207 (E(F 6-30-93); 145 v IT 152 (EfT 7-1-83) 145 v H 21 (EfT
7-2-63); 145 v H 163 (Eff 6-10-4); 145 v H 715 (EfT 7-22-64);
145 v 11 82 (EMT 7-22-84); 146 v H 340 (EM 7.17-05); 146 v H
117 (EMY 8-20-08); 146 v § 310 (KT 6-20-96); 147 v H 210 (KT 3.
31-07); 147 v H 215 (ET 9-20-87); 147 v S 06 (EIT 7.22.08); 147
v H 770 (EfT 7.22-98); 147 v § 142. (T 3.30-85.

See provisions, § S of HB 207 (145 v —) follawing RC §
5739.024. '

Cross-References to Related Sections
Penaltes, RC § 5739.69

Additional county sales fax, AC § 5739.02.6.
Authority 1o levy excise tax for convention facilicies, RC §
351.02.1.
Consumer to pay sales tax, RC § 5739.03.
County use cax, AC §§ 5741.02.1, 5741.02.3.
Crediting of funds, RC § 5739.21.
Insufficient finds, tux revenues used for—
Coal research and other band service funds, RC § 1555.12.
Development band refirement fund. RC § 129.63.
Highway abliganons bond retirsment fund, RC § 5528.36.
Improvements band retirement fund, RC § 129.55.
Public impravements hand retireinent fund, RC § 129.73,
Liahility of vendar und cunsumer for payment of i, RC §
5739.13.
Limitadon for assessineuts, RC § 5719.16.
Exemptions for transactions from 11-15-81 through 11-30-
81, RC § S739.16.1.
Local tux schedules; collectlon, RC § 5738.02.5.
Lodging excise rax, RC § 505.56.
Prepayment of tax by vendor, RC § 573905,
Pracedure when applicability of tax is indeterminato, RC §
5738,04.1.
Retail sales license, RC § 573B.17.
Tangible personal property tax exempt, RC § 5739.01.
Tax assessment notlce contents, RC § 131,02,
Tax refund fund. RC § 5703.05.2,
Tide issued without tax payment whan vehicle is transferred,
RC § 4505.06.

Transit anthariey Gw. RC §§ 5709.02.3, 5741.02.2.
Veadars nat required 1o differentiate in record-keeping be-
rween exempt and nonsexempt sales, RC § 5739.11.

Ohio Constitution
Excise and franchise taxes, OConse ant XI1, § 3.

Ohia Administratve Code

Products, persanalty construed for tux purposes—
Automade dara processing and computer services. OAC
103846,
Hoaoks, manuals, bulledins, lists. OAC 5703-843,
Canstruction of real property: incorperution info. OAC
5703-8-14.
Food sald to studenss hy schools, QAC 5703-8-27.
Newspapers and magazines. OAC 5703-9-28.
Persanally—
Manafuctured for sale or prrchased (or resals. OAC 5702-
B-04.
Production and fabrication of. OAC 5703-9-20.
Sold for another. OAC 5703-3-40.
Used in agriculture, hortienlrure. OAC 5703-0-23.
Used in manufacruring, assembling. OAC 5703-9-21.
Used in mining. OAC 5703-9-22.
Used in refining. OAC 5703-9-2).
Photostars, photogruphs and blueprints, OAC 5703-9-34.
Sepric fanks. OAC 5703-9~2.
Tires, repiired or rotreaded. OAC 5703-8-37.
Transacriang; types of sale and sarvice—
Auctions. OAC 5703-8-30.
Antomatic data processing und computer services, OAC
5703-9-16.
Cash register adjustment raimbursement, OAC 570-847.
Condirional sales. OAC 3701-9-17,
Construction contracts. OAC 5703-6-14.
Coupons: gift certificates, OAC 5703-9-15.
Delivery casts. OAC 5703-9-26.
Exchanged merchandisu. OAC 5703-8-12.
Exempuion: certificate farms. OAC 5703-8-03,
Food stamps, purchases made with, QAC 5703-848.
Installment and credit sales, OAC 5703-9-19.
Intenstate commeree. OAC 5703-9-39.
Purchases by certuin liquidatars. OAC 5703-9.35,
Rerurned merchandiss and rejected services. OAC 5703-0-
1L
Sales of personalty belonging to another. OAC 5703-840.
Trade-ins, OAC 5703-9-12.

Text Discussion

Biilding contracts. 3 Couse Chapter 33
Contracts. 1 Couse Chapter 13

Leases. 3 Couse Chaptor 38

Qhio sales und use taxes. 1 Couse Chapter 7
Sile of goods. 1 Couse Chupter 7

Forms
Certificute for exemption from sales tax. 1 Seaver No. 2.27

Research Alds

Exemptions (rom tax:
O-Jurdd: Tax §§ 3587-399, 404. 406, 117425
Am-Jur2d: Sales T § 116 ¢t seq
C.J.S.: Tax §§ 1235, 1236
Levy of sules tax:
O-Jurdd: Auto & Veh § 63; Tox §§ 19, &7, 162, 338, I,
R, 373, 447
Am-Jur2d: Sales T §§ 65-62. 172-187
C.J.S.: Tux §§ 1245-1249
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Wesr Koy Na. Reference
Tax 1241, 1242, 1281-1285, 1291, 12687, 1311-1314

ALR

Applicability of sales or nse taxes to motlon pictures and video
tapes. 10 ALR4th 1209.

Applicability of sales tax to judicial or hankruptey sales, 27
ALR2d 1219,

Applicability of sales tax to “tips” or service charges added in
licu of tips. 73 ALR3d 1226.

Computer software or priatout transactions as subject 1o state
sales or use wx. 36 ALRSth 133.

Consumer list, sales and use taxes on sule or lease of mailing
or customer list. 80 ALRth 1026.

Exemption, from sales or use tux, of water, oil, gas, other
tuel, or elecrricity provided for reildential purposes. 15
ALR4th 260,

Eremptlon of casual, isolated, or accusional sales under sales
and use taxes. 42 ALR3d 292.

Exemption of churitable or educutional arganization [rom sales
or use rax. S3 ALR3d 744.

Eyeglasses or other oprical accessories as subject ta sales or
use tax. 14 ALR4th 1370,

Items of materjals cxempt from use tux as used in manufacour-
ing, processing, or the like. 30 ALR2d 1436

Mining cxemption to sales or use ax. 47 ALR4th 1229,

Religious organization’s exemption [rom sules or use tax. 54
ALR3d 1304.

Reusable soft drink bortles as subject to sales or use taves. 97
ALR3d 1208

Sales or use tax on motor vehicle purchased our of state. 45
ALR3d 1270.

State or lacal snles, use, or privilege rax on sales of, or revenues
{rom sales of, ndvertising spuce or services. 40 ALR4th
1114,

Tax on hotel-motel room occupancy. 58 ALR:th 274.

What constieutes direct use within meaning of stutute exermnpt-
ing (ram sales und nse wxes aquipment directly used in
production of tungible pevsanal property. 3 ALR4th 1128

What constitules newspupers, magazines, periodicals or the
like, under sales or uso tux law exemption. 35 ALR4th
750.

Wher is corporation, community chest, fund. foundation, or
club “organized und operated exclusively far charitable
or other exempe purposes” under Internal Revenue Code,
66 ALR2d 871.

Law Review

Auulysis and eritique of state pre-cmption af municipal excise
and Income taxas under Ohia home rle. C. Emory
Clunder, 21 QSLJ 343 (1960),

Chunties and the Qhio tax laws. Lloyd E. Fisher, Jr. 18 OSL]
298, 244 (1857).

H.B. 154: Ohio creates renewable enorgy resotiree tax incen-
tives and solur access ensemients. Nate. 5 UDayLRev 471
(1480).

H.B, 635: "Use on use™ sales tax exomption reenacted. Note.
4 UDayLRev 495 (1979).

Interpretation of cxemptions under the new Ohio sales tax,
Ronald |. Coffey. 30 CinLRev 457 (1861).

Munielpal homs rule in Ohio: preemption = theary. George
D. Vaubel. 3 ONorthLRev at 1208, 1224, 1231 (1976).

Municipal taxation: a study of the pre-empkion doctrine. C.
Emory Glander & Addison E. Dewey. 9 OSL] 72 (1948).

Privilcges and immunities of non-prafit organizarions. Gerard
D. DiMarco & Ira O. Kanc. 19 ClevSsLRev 264 (1970).

Sales and use tax amendments. C. Emory Glander. 12 OSL]
38) (1951).

Sales and use tux — examptons. Cave note, 13 OSLJ 114
11852).

State axation — refail sales tax — exemption af sale of food
{or eonsumption ofl premises where sald. Case nate. 15
OSLJ 85 (1954).

Taantion, Ohio Law Survev. S1 CinLRev 218 (1982).

Taxation — sales und use taxes — purchose of cement clinker
producing system — excepted — labor custs not ex-
cupted. Southwestarn Portland Cemeit Co. v. Lindley,
67 QS2d 417 (1981). Case note, 11 CapitalULRev 377
(1981).

CASE NOTES AND OAG
INDEX

Casual sules. 1241 et seq
Auetloneer, 120
Automohilex. 122, 123, 125
Charuble orguniatlons, 127, 124
Competitton with nonsexzmpt vendors, 126

. Yoreign nutlon as cansumer, |24

Muantenanes, 21

Ezemprions, stale und governmental ugenies, 103 el seq
Aricle purchased by apent of sales tar deparmient, 108
Banks, 115, 116, 118
Board af educacion, 110, 116, 118
Building and construction marerials, 104-106, 117
Consent, 113
Dynamilte, 107
Federal credit unions, 112
“Political subdivizions,” defined, 111
Prescrpton drugs. 103
fRegional councils. 108

Interseute commorcee, 129 et s2q

Scope of rax. 1 xl 92q
adjunce. 47
Aid to perasmbulution, 2
Amusement park, 13
Art hourda, 59
Blueprints, ete., 42, 62
Chantable purpeses, 17, 18, 22. 24, 38, 44, 48, 49, 51
Coxl, 85, 86
Commerce clause. 6
Camputer softenre, 76
Canstitulionaliy, 56
County use tur, 81, §2
Electronic equipmeat, 53
Elevurar safety deviees, 35
Eyeglasses, 73
Farmling for sale, 50
Fond, 62.64, 87, 68, 72, 75, &0, 83, 88
Immedinre tomsfer vs. subsequent fransfer, 92
Liabiliry for (uilure 1o collect. 65, 66
Munuficturing, 1L I1. 14,15, 20, 22, 27, 60, 80
Medical devices, 25
Matar vehitle fuel, I8, 41
Nuhiral g, 3, 4
“Ownership,™ defined, §7
Fackaging, 8. 16, 18. 21, 32, 23, 40, 43, 46
“Person,” defined, 1
Phatagraphs, 7
Fipos, 88
Preemption, 71
Prepuid sales raars, 74
Presumption of taxability, 5, 29, 68, 77-79
Primary use test. 36, 55
Public utility, 91
Nure coins, S8
Resule, H
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Retml sales. 26,52, 104
Retenacrviry, 21
“Sale.” defined, 52
Sule far use aflwr than productian or procesitng, 70
Sale of livi: flsh, 45
Sule of sewni-trailers, 30
School lunchrooms, 84
Senvice changes, 4
Storuge tanks, 12
Transponatian, 9, 10, 31, 37
Unit ol bimer. &7
Vendor, 8]

Township tax, 135

What are not sies, 93 et seq

——.

Scope of tax

1. (1953) A rrustee in bankruptey is not a “persan” within
the meaning of that word us defined in RC § 5739.02: In re
Payne Corp.. 50 OO 467 (Fed).

1.1 (1989) Slag-a-way equipment used Ly a scrap and non-
matallic slag reclamation compuny on steclinaker company
pramises was not exempt under the resile exemption or former
RC § 5730,02(B){16). It wns exempt under the manufacturing
exception: Stein, Tne. v. Trucy, 84 0S3d 501, 705 NE2d 676.

2. (1866) Devives which send elecrricul charges to contract
muscles, thus supporting s bodv past, do not qualify as “braces,”
but may qualify as an “aid to human peramhuladon”; Kempl
Surgical Appliances, Ine. v. Trucy, 74 053d 517, 660 NE2d
444

3. (1965) Sales by u company which markets natural gas,
but is nar 8 “natural gas company” under RC § 5727.01, do
not qualify for exemption under RC § 5739.02(B)(7). This tax
policy does nat viulale the cummerce cluuse: Gen. Motors
Corp. v. Trucy, 73 0S3d 29, 652 NE2d 188,

4. (1995) Sales by a company which markees matural gas,
but is not a “natural gas company” under RC § 572701, do
not qualify for axamption nnder RC § 5739.02(B)(7): Chrysler
Corp. v. Trucy, 7 OS3d 26. 652 NE2d 185,

5. (1995) The presumption of taxability was not overcome
where the taxpayer’s fwo witniesses had no personal knowledge
of how the purchuses waro used: Kemn v, Tracy, 72 0S3d 37,
650 NE2d 428.

6. (1995) Taxation is nat prohibited by the interstate com-
merce clause where, at u terminal locuted in Ohia, an interstate
carrier exercisés property rights over property purchased for
its own use, aven though the property remains in Ohio for
only a few hours: Cent. Transport, Inc. v. Tracy, 72 0534 286,
649 NE2d 1210.

7.(19%4) A photographer's sules of photographs of school
children to students or their patents were nof exempt under
RC § 5739.02(B)(1} Ritchie Photographie v. limbach, 71
083d 440, 6+ NE2d 312,

8. (1984) Oalv thosc ilems thut are essentinl to the re-
straining of mavement of the goods o be sold are exempr
from taation under the packaging exception of HC §
5739.02(B)(15): Loctite Corp. v. Tracy. 71 Q83d 401, 644
NE2d 281

B.(1804) The taupayer's telecnmmunication switching
praduct was entitled 1> exemption under former RC §
5736.02(B)(16) as transpartation 2nd handling equipment:
AT&T Technologies, Tne. v. Limbuch, 71 0S3d 11, 641 NE2d
177.

10. (1992) A carricr may be antitled o exomption under
the: “public wrility service” excinption even though its contruct
carrier revenues cxeced Its common carrier revenues: SFZ
Transp., Inc. v, Limbach, 66 OS3d 602, 613 NF.2d 1037,

L1.{1993) The “demurrage” fees cliarged by & manfac-

turer of industriad gases when custumers did not timely retum,
the cylinders in which the gases were delivered were nen
exempt from taation: Osair, Tue, v. Lunbach, 66 0534 504,
G613 NE2d 618,

12. (1992) Storage tanks bolted ra a concrete pud were
excapted vinder RC § 573902 as “structures .. . on the land™;
Uuiversal Oil Ca. v, Limbach. 63 O53d 476, 586 NE2J 855,

13. (1992) Strucrural seeel, aluminum rwls and canerete
piers and faundutions used in canstniction of rides in amuse-
ment park constitute “strucfures” and “improvements” on the
land within the definition of “real property” under RC §
5701.02 und are nat subject o sales and use taxes: Kings
Enterfainment Co. v. Linhach, 63 0S3d 369, 558 NE2d 777,

14. (1902) Packaging line machinery used in placing bacter.
ivs in hlister packs is excepted under AC § 5730.02(B)(15);
Union Carbide Corp. v. Limhach, 62 053d 548, 564 NE2d
735.

15. (1932) Machine hoppers used far storage and delivery
of raw materials prior ta transformabion o a finished product
are not cxcepred under the “manufacrunng” exception, A car-
ton forming and canveylng system is nar puckaging machinery
ar equipment, or an integral pare thereaf, and is nor entitled
tn exceptlon on that hasis: Ball Corp. v, Limbach. 62 0S34
474, 584 NE2d &79.

16. (1990) Food-puckaging conveyar lings are axempt under
RC § 5739.02(B)(15) when they are un integrated and essential
part of the packing activity: Krager Co. v. Limbach, 53 053d
45, 560 NE2d 1032

17. (1990) The Way International qualifies as u “church”
for purposes of exemption under RC § 5763.02(B)(12): The
Way International v. Limbach. 50 0S3d 76. 552 NE2d 908,

18. (1989) The provision af private hausing (aven af reduced
rates) does not, standing alane. demonstrate the charirable
purpose required for exemplion under RC § 5739.02(B)(12);
Columbus Colony Housing, luc. v. Limbuch, 45 053d 253,
544 NE2d 235,

19, (1988) "Demurrage” charges assessed when a customer
retaing cylinders used to deliver industria] gases beyond rhe
“(ree period™ are “sales” under RC § 5739.01, and are not
exempt under the “transportation charges” or "packaging” ex-
cmptions: Osbome Bros. Welding Supply, Ine. v. Limbach,
40 083d 175, 532 NE2d 739.

20, (1988} Scrup mctal conveying equipment and engl-
neering drawings were nat exenpt under RC § 5738.02(B)
(16) or (26): General Mators Corp. v. Limbuch, 37 053d 271,
525 NE2d 779.

21. (1588) Packaging materials are exempt only under RC
§ 5739.02(B)(15), not under the munufacruring exceprion:
Ceneral Mills. Inc. v. Limbach, 35 0834 256, 520 NE24 214,

22, (1087) For purposes of exemption tunder RC §
5738.02(B)(12), the charactar of 2 nonprolit corporation must
be found in its monives, its charter, ity purposes and ils opera-
tion: Akron Gall Clarities, Inc, v. Limbach, 34 053d 11, 516
NE2d 222.

23. (1967) Foundry's spruc handling equipment wis ex-
»mpt under RC § 5732.02{1)(16): General Motars Corp, v.
Lindley, 32 0§34 158, 512 NE2d &60.

24, (1957) OAMCO dccision applies retroactively only ta
cases pendiny in the Supreme Court ar the time of the decision
an rehearing: Coppenveld Steel Co. v, Lindley, 31 052d 207,
31 OBR 404, 509 NE2d 1242

23. (1986) Tlie cxception from sales tazation cantuined
within BC § 5730.02(B){19) for "braces anr nther similar medi-
enl o surgical devlees for supporting weakened or useless parts
of the human body” encompasses mare than merely braces:
Alzon Home Methical Services, Inc. v, Lindley, 25 OS3d 107,
25 QAR 155, 495 NE2d 417,

26. (1965) A rohwleér’s entire point-of-sale system, including,
concentrator and computer units, is exempt where lts primury
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od were nat 18 0S3d 332, 18 OB 3735, 481 NE2d 544 and lundry materials ra a nonprofit comoratinn arganized |
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the kand™ Limbach, 18 0§3d 309, 18 OBA 356, 480 NE2d 1124, injury, ner manage a nursing home: Joine Haspieal Senvices,
S NE2d 858 28. (1985) Fumishlag of federally subsidized housing (@ Inc. v, Lindley, 52 0§24 153, 6 003d 371, 370 NE2d 474,
conerute residents who pay purt or all of their rental costs is not un 40. (1877) Muiling lubels and related machinary aro within
in amuse- exclusive use for charitable purpases which will result in tax  che “packaging” exccption to the sales tux; Highligf\rs for Chil-
ts” an the exemption: Nadonal Church Residences v. Lindloy, 18 OS3d  dren, Ipc. v. Collins, 50 0S2d 186, 4 O03d 379, 364 NE2d I
under RC § 53, 18 ORR 87, 479 NE2d &7, 12,
taxes: Kin 29. (1983) Reliance solely upan the principle of expressio 41. (1877) Where the lessar of tractors and trailers provides
E2d 777. unius est exclusio alterius in construing RC § 5730.01(B) is  and pays for all the fual, oil, and greuse necessary for operaring,
’;\g battar. insufficient to overcame the presumptian of taability embod-  such equipment based upon a single monthly charge to the
Waa(B)(1s): jed in AC § 5739.02 and shield a transaction from imposiion  lessee, and the lessee fails to demonstrate what pertion of thur
3. 584 NE2d of sales taxes: Craltsman Type, Inc. v. Lindley, 6 OS3d 82, 6  charge i5 artributed ta the cost of praviding tha fuel only, the
OBR 122, 451 NE2d 768. antire chirge [s subject to sales taxes pursuant ro RC § 5730,02:
id delivery 30. (1982) Sule of semi-trailers titled in another state to u  Copeland Corporation v. Lindley, 50 0524 33, 4 0034 87, i
d product party located in Ohio wha already has possassion af the trailers 361 NE2d 1344 [
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pursuant ta 2 lease is nat subject o Ohio's sales tax where
neither possession nor title were transferred in Oliio: PPC
Industries v. Lindley, 1 OS3d 212, 1 OBR 237, 438 NE2d
07.

1. (1882) The gondola cars used to move coal from mines
to chic utility's plunt were exempt from use taxes under RC §
5739.0L: Clevelund Electric lluminuting Co. v. Lindley, 69
0s2d 71, 23 003d 118, 430 NE2d 338.

32. (1981) Pallatiring equipment and shipping vehicles are
nat within the “packaging” exception: Southwestern Pordand
Cement Co. v. Lindley, 67 052d 417, 21 003d 261, 424 NE2d
IM.

33. (1881) The taspayers’ milk and ice cream processing
equipment ind cise conveyor system are exempted from sales
tax under che “manufacturing” and “packsging” exceptions.
The transfers of equipment berween re?ated carparate taxpay-
ers were not exempt: Hawthorn Mellody v. Lindley, 65 052d
47,19 003d 234, 417 NE2d 1257,

34.(1981) The mmxpayer's purchasas of planes far resale,
even though they were used in the incerim in its charter and
flighe-training senvices, are evempt (ram sales tax. Leased air-
planes and purchases of the necessary fuel for use by its cus-
tamers arc not caempt: Flitewuys, Inc. v, Lindley, 65 0S2d
], 19 003d 219, 417 NE2d 1371

35. (1980) Baard's decision that the thermal liquid heater,
tale application system and elevatar safety devices were exempt
from sales and use 1axes upheld: Logan-Long Co. v. Lindley,
84 052d 136, 16 0034 378, 413 NE2d KJ6.

36. (1679) The primiry use test does not apply ta 1 sale of
[ungibles used lor bath taxuble and non-taxnble purposes
whare such use is apportionable halore or after sele: (Richard-
son-Merrell v. Porrerfield, 32 0S2d 281, 61 002d 501, 261
NE2d 526 (1972), overruled: Emery Industries v. Kasydar, 43
082d 34, 72 002d 19, 330 NE2d 686 (1975)); B. F. Goodrich
Co. v. Lindley. 58 0S2d 364, 12 003d 325, 390 NE2d 130.

37. (1978) Demurrage charges are costs arising out of the
“transportation ol persons or property” and are, therefore.
excepted from suﬂ:s and use taxes pursuant to RC §
5739.02(B)(11): Youngstown Sheet & Tube Co. v. Lindlav, 55
082d 303, 10 003d 423. 383 NE2d 903,

38. (1978) The exemption fram the use tax provided bv RC
§ 5730.02(B)(6) does not apply to that portion of a purcliase
hy a dealer in motar vehicle fual which is not subject to the
mator vehicle (uel axcise tax, notwithstanding that the primary
use of the {ue| was in an exempt manner. pursuant to RC §
5738.02(B)(6), and char nane of the fuel was earmurked at
purchase for a2 nan-exempt use: Krager Co. v. Lindley, 56
08S2d 138, 10 003d 319, 382 NE2d 1358,

39. (1877) Revised Code § 5739.02(B)(12), exempting sales
of persanal praperty ta charitable organizations from the sales

42. (1876) Blue prints, drawings and instruction booklets
used by production warkers are exempt from sales and use
taxes; copying machines used to reproduce them ure not. Puy-
ments for computer time-sharing are not exempt. Covrainers
and rallroad cars used to ship parts to the buyer's plans for
assembly are not exempt. Emerson fans and duse collector
¢quipment arc not czempt, Patterns bought by raxpayer for
the production of metal castings, though held for usc und not
for sale. are nat exampt: Babcock & Wileox Co. v. Kasydar,
48 052d 251. 2 O0Jd 416, 358 NE2d 544.

43. (1976) Display cases and racks whose predominant een-
namic purpose to the raxpayer is to facilitate the marketing
of ts products are not “px\ckaﬁes" within the meaning of the
sales tax reception provided by RC § $738.02(B)(1S): Cole
Nationul Corp. v. Collins, 46 0S2d 336, 75 002d 386, 343
NE2d 708.

44. (1874) The operation on a nonprofit basis of an apurt-
ment building for low income tenants, lor whom supplemental
rent payments are made by an agoncy of the federsl gavern-
ment, is nat exclusively for charirable purposes within the
meaning of RC § 5730.02(B)(12), where all tenants must pay
at least a part of thelr rent, nanpayment of rent will result in
eviction, and no services other than those common to apart-
mence building generally sre provided for the tenants: Quuker
Apartments v. Kosydar, 38 052d 20, 67 002d 36, 309 NE2d
&63.

48. (1973) Sales of live fish to commercial [ishing lakes are
nat excepted from the sales tax: Switzer v, Kosydar, 36 052d
65. 65 002d 215, 303 NE2d 860.

46. (1973) Palledzers which place cases an pallets and un-
bound pallets, are not “packages™ ar “machinery, equipment,
and muterial for use in packing tungible porsonul property

reduced {or sale, or sald at rerail” within the meaning of RC
g 5739.02(B)(15). und therefore ure not excepted from sules
and uge taxes; Custom Beverage Packers v. Kasydar, 33 OS2
68. 62 002d 417, 284 NE2d 672,

47.(1972) In order to obrain an exomptian fram the sales
tax of RC § 5739.02 by reason of HC § 3739.01(5), a elaimant
riust show that the thing for which the exception is sought is
an “adjunct,” used in production ta complete a product at
the same location and after eransfarmation or conversion hias
commenced, and, pursuant ta RC § 5739.0L(E)(2), must also
show chat rhe thing is an adjunet o direct nge or cansumpdan
in production for sale: Cunton Maulleuble Iron Co..v. Par-
terfield, 30 052d 163, 56 002d 163, 283 NE2d 434.

48. (1972) Where a non-prafit religious corparation aflirma-
tively shows that It athienvise has the essential arrributes of 2
church within the meaning of RC § 5739.02(B)(12), it may
not be denled exempt status for the reason that it operates a
radio facility in conjunction with and in furtherance of its
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religlous and charitable acrivities: Mautmee Valley Brandcast-
ing Assn, v, Porterfield, 20 QS$2d 95, 58 0024 192, 276 NE2d
561

49, (1872) When a parking garage is an exsential and integral
part of u prolicient operatian of a hospiral, which is operated
exclusively for charitable purposes v defined by RC §
5730.02(B)(12), buih‘iing mateaals sald ro construction con-
tractors for incarporation into that garage, under a construction
conract with the hospital, are minerials incarporated inta o
Duilding vised exclusively for chantuble purpases, and thus are
exempt from Ohio sales and use taxes under RC §§
5739.02(B)(13) and 5741.02(C){2): Good Sumaritun Haspiral
v. Porterticld, 20 0S2d 25, 55 002d 75, 278 NE2d 26.

50. (1972) The operatar ol » riding ucademy wha buys and
selk horses and whose primary funerians ure aperating a riding
school, and hoarding und training horses awned by athers, is
nor engaged in farming for sale and/or rendering farming ser-
vices and is not exempt from the sales tax: Red Fox Stubles,
Inc. v. Parterficld, 28 0S52d 239, 57 002d 432, 277 NE2d
43.

51. (1971) The General Assembly has preseribed a definl-
tion ol “charituble purposes™ for the conrs to fallow in de-
termining an exempdon from stute sules taxation: Ohio Chil-
dren’s Society v. Paperfield. 26 0S2d 30, 55 002d 17, 264
NE2d 585,

§2. (1870) The sules tux uct, by its specific terms, levies an
excise tax on euch rotuil sule made in Ohie, excluding anly
thnse sales excupted from the definitlon of “vetail sale” by RC
§ 5739.01(E), und those to which the tax is specifically made
Inapplicable by RC § 5739.02(B); Howell Air, Inc. v. Por-
rergehi, 23 0s2d 32, 5t 002d 62, 257 NE2d 742.

53. (1870) The rental paid for use of and scrvice rendered
by clectronie equipment installed npon the subscribers” prem-
ises is subject to the Ohio sales tax under the pravisions of
RC § 5739.02; Bunker-Ramo Corp. v, Porterfield, 21 0S2d
231, 50 0024 473, 257 NE2d 365

54. (1970) Where a private luncheon and dinner club adopts
a policy af adding to all food and drink checks a iftecn percent
service charge, which is paid to the club und later is paid
the person serving the food or drinks ns compengation. such
charge must be included in the toral amount of the sale and
is subject ¢o the sules tax levied in RC § 5739.02: Youngstown
Club v. Porterficld, 21 052d $3, 50 002d 194, 255 NE2d
263,

5. (1969) The "primary usc” of an item of equipment, for
the purmpases af radng, or excepting {rom tix, its gale ar use
under RC §§ 5739.02 and 5741.02, is not ta be determined
salely from a4 measure of the relutive dme it is utibized m a
taxable and non-taxable cupacity but alse from the value of its
direct contrihution to the product which is pricessed: Ace
Steel Baling, Inc. v. Porterfield, (9 052d 137, 48 002 168,
243 NE2d 862,

5G. (1968) Paragraph (B)(14) of RC § 5739.02 is a constitu-
tional exercise of the stte’s power to tax and does pot violare
the supramacy elanse, paragroph two of Artele V1 of the Cone
stitution of the United States: Smith Fireprooling Co. v, Dn-
nahue, 14 OS24 168, 43 002d 258, 237 NE2d 100.

57. (1968) The term, “ownership.” ns used in RC § $738.02
emhbraces the lolding of legul vitle ra real property: Smich
Firepreafing Co. v. Donahue. 14 0824 168, 43 002d 258,
237 NE2d 30n.

58. (1968) The sale of rare coins at retail, ur prices substau-
tially above par valug, in this stase is a sale of tangible persanal

roperty taxable uader RC § 5739.02, and is pot oxcluded
Fronl the operation of the sales tax statutes by the provisian
of RC § 570103, which defines tangible personal properry;
Losana Corp. v. Porterfield, 14 0S2d 42, 43 002d 112, 236
NE2d 535.
59. (1904) The productln of arr boards called (iniched

arpwark whicli sere subsequently used by a printer to ¢reate
a finished product could be reasonably and Taw(idly (aund to
be persnna\:propeny subject to the sales and use tax: Capybarg
Corp. v, Traex. Nn. L 93-279 (6th Dist.), 1994 Ohio App.
LEXIS 4974,

60. (1991) The aninvil feed was a mere byproduct produced
from waste resulting from Uie wheat milling process. Thus the
vacuum system used to transport the waste was not used in
"manufucturing.” Ta qualify under the “packaging” cxemprion,
equipment must be an Integral part of the acrual nckaging
pracess: Menncl Milling Co. v, Limbach, 72 Oapp3d 330. 584
NE2d 681

61. (1990) A party who brings buyers and sellers tagether
and performs certuin services in connection with a transaction
imay be found to be a “vendor™ for purposes of the sales tax
laws; Southern Contractors, Inc, v. Limbach, 67 OApp3d 237,
586 NE2d 267.

62. (1960) Where a room is lurnished and equipped by an
employer for the rimnz purpose of the consuming thersin
ol [ood prepared for und sold to its employees at retall by a
vendor in conjunetion therewith, the sale of such feod is not
exetnpt from lax under the provisions of Ohio Canse. Art. XII,
§ 12, and RC § 5739.02, and the vendor Is llable therefor
nnder RC § 5739.13: Buddics Lunch System, Inc. v. Bawors,
170 OS 410, 11 002d 160, 165 NE2d 624.

63. (1936) Under RC § 5709.01, a “sale” oceurs when ano
person becomes obligated under a contrace to pay the “price”
und another becomes obligated ra “transfer rangihle personul
property”: und by virtue of RC § 5730.02, the Ohijo sales tax
applies and is collectible as of the time of such sale regardless
of the ime when the price is actually paid or the property
acrually transferred: DeVille Photography, Inc. v, Bowsrs, 168
OS 267, 8 002d 281, 159 NE2d .

64. (1855) Onc engaged in the business of praducing by
photastuting, hluc-printing, Ozaliding and other simllar pro-
cesses, copies of documents, druwings, photographs, prints,
ete,, the price thereof charged to the custamer being largely
dependent on the quantley of coples ardered and the ly]:e
of processing used in their production, Is a vendor, and the
purchases af the materiuls he consutnes und uses in his business
are nor subject to sales and use taves under RC § §738.02 and
CC § 554h-26 (RC § 5741.02): Ciry Blue Printing Co. v.
Bowers, 161 OS 6, 56 00 3, 125 NE2d 151,

65. (1954) Under the provisions of GC § 5548-9a (RC §
5739.13), the vendor i charged with the legal duty of collecting
the sales tax imposed by GC § 5546-2 (RC § 5739.02), and is
made personally liable lor such amounc of such tax as he fails
to collect: Mannen & Rath Ca. v. Peck, 161 O5 153, 53 QO
68, 118 NE2d 134.

66. (1854) Under the provisions of GC § 5546-9a (RC §
5738.13), the consumer becomes personally liable for the
amaunt of the tax on u sale aply in tase such consumer refuses
to pay to the vendor the tax imposed hy GC § 5546-2 (RC §
5739.02). or, in the case of a sule excmpt fram the applicadan
ol the rax, rafises ro sign and present to the vendor u proper
exemption certificate, ar signs ar presenrs ta the vendor g falso
certificate, or after aigning und presenting a proper certificate
nses the items purchased in such manner that the sale would
he subject to [ﬁc tax: Mannen & Roth Co. v. Peck, 161 OS
153, 533 OO 68, 118 NE24 {34

67. (1953) Within the meuning of the stotutory and consritu-
ttona] languege, such foad |5 not sold {or consumpaon on “the
Ercmises where sold” when the vending is {rom heoths or

y itincrunt vendory to purthasers who consume such food
wherever alse they may wish rather than at the partenlor
points where the sales were made, and such sales are not
tinable: Clevelund Concession Co. v. Peck, 158 OS 484, 50
0Q av6, 112 NE24 529,

8. (1933) Under the provisians of Ohia Const. Art. XII, §
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12, and GC § 5546-2 (RC § 5739.02), prﬂhlbilillg the levy of
an exeise on the aule of load for lmman consumprion off the
premises where sold, the phrase “premises where sold,” us
used therein, means the limited partion of a building, struetre,
enclosure or ather area in which sules or purchases of foad
for human consumption are made and which is in the accual
possession or under the aetual contrul of the vendor: Cleveland
Concession Co. v. Peck, 158 OS 480, 50 00 396, 112 NE2d
529.

69. (1952) Under RC § 5738.02 and GC § 5546-26 (RC §
5741.02). levying, respectively. sules and use taves, the pre-
sumpHan obfaing that every sale or use of tangible personal
property in this stalc is ruxable: National Tube Co. v. Glander,
157 QS 407, 47 00 J13, 105 NE2d 648,

70. (1848) The sale of an articls purchased or used for a
purpase other than the use or consumption directly in the
?roducrion by pracessing of other tangible persanal praparry
or sale is subjeet either to the sules tax levied under RC §
5739.02, or the use tux levied under GC § 5546-26 (RC §
$741.02): Piper v. Glander, 148 OS 108, 36 OO0 467, 77 NE2d
714,

71. (1946) By virtue of RC § 5730.02, which has levied o
retail sales tax, und CC § 5483 (RC § 5727.38). which (suppla-
mented by HB 196, 120 v 123), has provided for a tax an the
gross receipts of utility companies, tﬁe stare has presempted
that field of raxatlon which includes inter alia, receipts by
utility companies from natural gas, electricity and water sold
to eonsumers and local service and equipment lumished to
telephone subscribors: Haefner v. Youngstown, 147 OS 55, 33
QO 247, 68 NE2d 64.

72. (1946) Sales of packaged Mluid milk by a dairy thraugh
vending machines located in an (ndustrial plant over which
plant or uny part thereaf the vendor has and exercises no right
af control, but has only the right of ingress and egress (o service
the vending machines by placing therein milk n containurs and
removing therafrom the coing Inserted by purchasers, are sales
of foad For human consumption alf the premises where sold
und are nat taable: Castleberry v. Evart, 147 0§ 30, 33 00
197, 67 NE2d 88].

7. (1845) A trunsfer of the title to complete eyeglasses ar
other opticul nccessories to a patent far a considerarion, by
one practicing the limited profession of aprameny, constitutes
a sale wathin the meoning of the sales tax luw (CC § §546-1
{RC § 5739.01] et seq) and Is taxable ut the bracket race

78. (1975) [t is necessary (ar the cammissioner to produce
praol that the rest chack was for a representative peniad, rather
than merelv relying on che presumptive conclusion of RC §
5739.02: Seaten v, Tax Commissioner, 74 002d 365 (App).

79. (1875} Although RC § 5739.02 permits 1 presumpnon
that all sales made in Ohio are subject ta sales tax untl the
contrary Is established this statute mnss be read in conjrinctian
with RC § 5738.10 which permits assessment of the vendar's
return 'upon the basis of rest checks lor a representative periad:
Staten v. Tax Camamissloner, 74 002d 365 (App).

80. (1872) A (ruit drink adulterated with substances not
present in the pure juice of a particular fruir or particulur
}ruits intended to he represented ay the primary ingredient
or ingredients of snch drink 15 not a [ood within the meaning
of that term a8 used in RC § 5738.02 and is subject o the
Ohio sules tux: Bentrice Foods Co, v, Porterficld, 33 OApp2d
83, 62 002d 140, 292 NE2d 661.

81. (1660) The cuunty use tax authordzed ta ba levied by
RC §5741.02.1 may nnt be levied by u county upon the storuge,
use ar other consumption of wngible persanal praperty if
che transaction by which the tangible personal property was
aeqiired was subjected to the state salf:; tix levied by RC §
§736.02: OAG No. 68-106.

82. (1969) The county sales und use taxes authorized to be
levied by RC §§ 5730.02.1 and 5741.02.1, respectively are in
additlan to the state sales and use taxes levied hy RC §§ 5730.02
and 5741.02, respectively: OAC No. 69-106.

83, (1956) Sales af fond to employees in a cafeleris operuted
by a telaphona company are subject ta the application of the
Ohio sales tax and are not exempted by HC {5739.02(3)(9)
[now (5)]: 1956 QAG Na. 7475,

84. (1944) Revised Code § 5730.02 has no Splicarion with
raspect 0 school lunchroams operated in accordance with GC
§ 48308-6 (RC § 3311.81): 1944 OAC No. 6412.

85. (1843) When a consumer purchases coal ut the mine
and pays the cost of transportation ta his place of cansumptlon
and the trunsportation tax, the tax so puid is not a part af the
prco puid far the coal, ag defined in GC § 5546-] (RC §
5739.01) upon which the tax Imposed by AC § 5§739,02 is to
be computed: 1943 OAG No. 5786.

6. (18435 When a consumer purchases coul from a dealer
ar mining company which has paid the trunsportation tax and
has added the amount of such tax to the charge made to the
consumer, such charge is a part of the price upon which che

| WP9.02), and is provided for in RC § 5738.02; Rice v, Evar, 144 OS5 483, 30 sales tax imposed by RC § 5739.02 is to be computed: 1943
ich tux as he fuils 00 128, 50 NE2d 927 [discusscd, 32 00 475). OAC No. 5786.
OsS 153, 33 00 74. (1844) A vendor authorized under HC § 5738.02 to 87. (1936) When D, an Ohio rooflng cuntractor. purchases
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prepay sales taves an his retail sales of rangihle personul prop-
ertyand ta waive the collection of such taxes (rom the consumer
in the manner provided in GC § 5546-3 (RC § 5729.03), is
required to pay such raxes at the rates provided in GC § 5546-
2 (RC § 5738.02); Clevelund Concession Co. v. Evarr, 143 08
551, 28 OO 474, 56 NE2d 174,

75. (1939) Revised Code § 3739.02, insofur ay 1¢ levies a
tax upon the sale of candv and confectionery, is in conflict
with Olio Const., Art. XIU, § 12, und is therefare to that extent
uncanstinucional: Andrews v. Tax Comm., 135 OS 374. 14 00
350, 2] NE2d 106 [aftirming 31 OLA 218].

6. (1987) Compuler software, being intangible property,
is nar subject to the sales tax imposed by former RC § 5739.02,
or (o the use tux imposed by former RC § 57+1.03(A); CompuS-
erve, Inc. v. Lindley, 41 OApp3d 260, 535 NE2d 350,

77. (1985) Under RC § §735.02, sales are presumed taxable
unless proven otherwise, and rthe taxpayer has the burden of
proof to show thar contested ftems had. in fact, been rrans.

a unit oil burner from M, an Ohio manulocturer, and D usces
suid unit oil burner in his business of Installing and laving roofs
for his customers, the purchase of such unit ail bumer is
subject to the retail sales tax us provided by RC § 5719.02 and
is not exempt from such tax under any pravisions of the retuil
salos tax act: 1938 OAG No. 2489.

88. (1936) The fumnishing of (o0d «s meals by haspirals to
paticnts therein for a price or consideration therelor paid ur
to be paid hy or on behalf of such patients, is a twruble sale:
1936 OAGC No. 5726.

89, (1933) Sales of water pipe or sewer pipe by the munufue-
mirer (o a contractor are taxable where such pipr is purchased
by the contractor for use by him in currying aut a contract with
a municipal corporatian for the canstructon of s wuterworks or
suwer system: 1935 OAG No. 5053.

90. (1935) Where on advertising agency purchusas ¢lectro-
types or mars to be used by 2 printer in manufaccuring some
urticle for such agency who then becames the owver of the

| JOS 480, 30 {erred to its manufactaring division. Such a transfer to ity article, the sales ra the agency are not subjeci to the tax;
manufacruring division exempts such icems from sales and use  however, if the article thus manufacrured or pracessed by the
anst, Art. X1, § taxes: Timken v. Lindley, 28 OApp3d 181, 26 OBR 211, S04 use of thie electrotypes ar mats purchased by the agency are

NE24d 455.

nat when wanifactured the property of the ugency, but ure
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the proparty of the clfent af such agency, such sales are revail
sdles and are subjeet to the ta: 1935 OAG No, 4548,

01. (1935) A motur transportatian company is 2 “public
utiliy” and sales made to such company for che purpose on
its part as ie consumer to use nr consume the praperty sold
(o it in the rendition of Its narmal and ordinary service as 2
public urility, are exenipt from the sales rax: 1835 QAG No.
3989,

2. (1935) The wx commission has no authority 1o differen-
tiare between sales involving the immediate transler of the
prOEerty sald, and seles involving a subscyuene transfer of
such property. us ta their tuxability: 1835 OAG Nao. 3892.

What are not sales

83. (1953) The Ohio sales fax statute is not applicable 1o a
sale at public auction of property of the eslate by the trustee
in 4 liquidation proceeding, pursuant to the order of the bank-
ruptcy court: In re Payne Corp., 53 0O 467 (Fed).

4. (1986) Puyment made by the federal government pursu-
ant to Section 1395 et scq., Title 42, U.S. Code (Modicare),
is avaluntary dpayment ofan ahligation inctirred by the program
recipient and is not within the tax exemption for sales “not
within the taxing power of this state under the Constirucion
of the United Staces [RC § 5739.02(B)(10)}:" Akron Home
Medical Services, Inc. v. Lindley, 25 (053d 107, 25 OBR 155,
495 NE2d 417.

85. (1973) Where a leasing contract provides chat liquidated
damages be paid in the event of v breach thereol and the
property which is the subject of the lease Is no langer used
or available (or use by rhe defuuldng party. the manies paid
as damages, are not included within the meuning of “sale” and
“selling,” as used in RC § 5739.01, and "price,” a3 used in RC
§ 5739.02; hence they are not subject to the Ohio sales tax:
Grabler M[g. Co. v. Kosydar, 35 052d 23, 64 002d 14, 208
NE2d 580,

B8. (1670) Standard gauge rails, ties, spikes, switchas, plates
and other railread uuxiliary equipment used ra construct a
railroud system, which system is used by u steel manuficturer
to transfer fangible personal property wichin and between hs
plants in the process ol produetion lor sale by manulacturing,
processing, assembling, ar relining, are transporrarion equip-
ment excepted from sales und use txation by virtue ol former
RC § 5730.02(B)i8) [naw (16)] and RC § 5741.02(C)(2).
without regard to whecher the property becomes rral property:
Wheeling Stcel Camp. v. Porrerfleld, 24 0$2d 24, 53 0024
13, 263 NE2d 249,

97. (1A8]) Under RC § 573802 und mile 74 af the fax
comimissioner of Ohio, the sales taxis nat assessable agalnst the
rentals received by & company under coneracts for ﬁirnishing,
installing and maintsining electrical outdoor advertising signs
awned by it and locuted on premises nwned or leased by
the company or its customers, where the company alonc is
respansihle for che Oirishing, installation, maintunance, in-
spectinn, cleuning, paindng, illuminadon, repularion and re-
moval of its signs: Faileral Sign & Sigmal Corp. v. Bowers, 172
0§ 161, 15 0024 218, 174 NE2d 41.

8. (1900) The exemptians set forth in RC § 5739.02(B}
ura exemptions from the stare sales tax: those statutary exemp-
tions aro nat applicable o RC § 5730.02.4. (984 Op. Arty
Cen. No, 54-012, syllabus, paragraph 1, approved and ex-
panded.); OAG No, 90-095

80. (16368) Where under 3 license enntract or lease provid-
ing therelor, office equlpment is dellvered ta a licensec in this
state under an agreement set out in the instrument whercby
the licensac is required ta retain and use such cyuipment for
anc year and to pay a stated montbly rentul therefor, and the
licensee s given the privilege, at his option, of retaining and
using the equipment thereafter from month to month at the
same rentil, the exercise of this privilege does nat constituce

o trunsacton which is subject to the sales tax: 1936 OAC No.
6102.

100. (1836) The furnishing of luboratory pquipment fa sty-
dents in educational institutiuns and of materials consumed
ar used In connectioa therewith, do not ordinarily congtitute
a sale of stich equipment or of such matenuls: 1936 OAG Na.
5726.

101. (1935) Where an electrotype is sold ta a persan for
the punrase un the part of such person us the consumer to
use such electrarype in manufacture or processing of printed
matter thraugh the agency of a printer or publisher emplayed
for the purpose. such sale is not a "retl sale” and is aot subjece
to the sales tax: 1938 OAG No. 4549

102. (1935) Sules ol equipment ta dry cleaning estublish-
ments ar to laundries, all of which property is to be used in
the operation of dry cleaning or lwundering, and sales of grain
thresElng machines te be used in threshing grain, are exempt
[rom the sales tax: 1935 OAG No. 4149,

Exemptions, state and govermmental agencics

103. (1996) Revised Code § 5739.02(B)(18) does nor ex-
empt all prescription drugs: Am. Cyanamid Co. v. Tracy, T4
0S0d 468, 655 NE2d 1263; Baehringer Ingelheim Pharmucen-
tcals, Ine. v. Tracy (1996), 74 O53d 472, 658 NE2d 1267.

104. (1875) The “materiuls sald to construction contractors
for incorporation into a structure or impravement to real props
erty,” which qualify for the excoption provided in RC §
5738.02(B)(13), arc only these materials which ulimately be-
come a part of the campleted struenire ar improvement to
real property which is tEe subject of the contruct with the
United States government or any of its agencies, or which iz
accepted when completed by the United States government
or any of Its agencies: the subject of a contract with an agency
of the United Statzs government to build a dum is che perma.
nent dam itsell, nat a cofferdam which was required In the
course of the construction: Al Johnson Constr. Co. v. Kasydar,
42 052d 29. 71 0024 16, 325 NE2d 548,

106. (1974) The purchase und lease of marenial, equipment
and parts usad in performing construction contracts ?nr publie
usilitles and governmental subdivisions ure not exempt fram
sules and use taxation: Wantz Canstruction Co, v, Kosydar, 38
0524 277, 67 002d 346, 313 NE2d 360,

106. (1965) Where 3 contractor agrees with an agency of
the United States to construct a post office building speelfically
suired to the needs ol such agency. on land sald and convayed
by such agency to the contractor, and ¢a lease the land and
building to such agency by long-term lease, with renewal and
purchase oprions at stated rentuls and prices. and no provision
is made for the payment by the agency ta the contractar of
the costs or conmact price af such construction, such agency
is not an “awner” of the past office building und such contractor
is nat entitled to sales and use tax exemptians for building and
constriction marerials incorporated cherein under rthe provi-
sions of RC §§ 5739.02(B)(14) [nenv (13)) and 5741.02(C):
Sinitli Firepraofing Co. v. Donshue, 14 052d 168, 43 002d
250, 207 NE2d 300

107. (1942) Dynamite used by a contractar on a public
warks administrution project is nor exempt from sales tax under
RC § S738.02(B)(1), whare the contract peovides for segrega-
rion of the labor and material: Kolill Co, v, Evar, 140 OS 515,
24 00 530, 45 NE2d 586.

108. (1935) An article purchased by un agent of the sales
tux department of the Ohio tax commission with (unds made
avallable to him by the state of Ohio, became tha praperty of
the state, and the failure of the vendesr to collect the tux and
cancel a stump was not a violatlon of the law sinco the sale
wits ta the srate and specifieally exempted under RC § 5730.02:
State v. Russell, 3 QO 421 (MC),

109. (1971) Regional Conncils of Gavernments, autharized

T
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bv RC Chapter 167, arc exempt {rom the puymenr of txes  claim exemption under RC § 5739.03(B)8): Oberlandar v,
36 OAG No, under the sales tax pravisions uFI\C § 5739.02: OAC Na. 71-  Portericld, 25 0S2d 171. 57 QQ2d 406, 277 NE2d 198.
. o1n, 121, (1968) The maintuining and servicing of the equip-
meng ta stu- 110. (1962) A board nf educarion, pursuant to RC §§  mene, inchiding the furnishing of replacement parts and labor,
s consu‘mad 3313.17 and 331336, may aceept a domition of a sum of money  ac a fixed charge of twanty cenes per mile, is a transaction
H‘Y constitute che use of which is restricted o the purchase of ilems of  which i5 nat tuxshle as a sale under the provisions of RC §§
1836 OAG Na, equipment far interscholastic teums ar groups of studonts in~ 5738.01(B) and 5738.02: Material Contructors, Inc. v. Do-
connection with tha athletic program conducted by said hoard  nuhue, 14 052d 18, 43 0024 10, 235 NE24 525.
persan {or af edncation: and the purchase of such equipment by said 122. (1936) A sale of three automobiles over a peried of
onsumer to bourd of education with the (unds 30 donated ase exenpt fflom  six montis by a persan who conducts a gasoline service stution
4 g af printed sales tax under RC § 5730.02(B)(1). regardless of the fact that  and haldsa vem:l[:)r's license far the suls of rires and sccessaries,
sher emplo'yed said funds may have been given to the bourd of education for  byr who is not en aped in the business of selling antomobiles,
not subject the purpase of causing the equipment so piirchased to be 50 gre casual and isolated sales within the meaning of the act and
] cxempr: 1962 OAG No. 3246. arc exempted from the sales tax: Carnicom v, Tax Comm., 5
d gb:stabhsh- 111. (1960) A port authduty craated undor RC § 456201 o0 348 (CP).
i o be used in el sey is o “political subdivision” of the statc within the meaning
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of RC § 5730.02(B)(1): 1860 OAG Na. 1134.

112. (1957) Sales of tangible porsanal property ta federal
ceedit unions are not subject to Ohjo sales wx: 1957 DAG No.
317,

113. (1941) By the enactmenc of HR 6887 by che 7fith
Cangress (Oct. §, 1910), thu faderal povornment has not con-
sented to the levy or callection of sales and use taxes {rom or
against itself or its inscrumentulities, except in cases where
sales are made by its instrumencalities to persons uther than
those therein defined as authorized purchasers: 1841 0AG
No. 3362.

114. (1939) Retail sales made in chis stato to (aderal savings
and loan associations and to building und loan associacions,
savings banks and other like institutians which are members
of a [ederul hame loun bank, are subject o the sales rux: 1939
0OAC No. 306.

115. (1836) National banks and federal land banks are gov-
emmenrtal agencies and are subject to state tixation only in
the manner provided by U.S. Code, Title 12,

§ 548 and for this rensan RC § 5730.02 does nat apply to
sales of furnicure, equipment and supplies to such banks: 1839
OAG Nos. 176, 177,

116. (1936) Sales of marerials made 1o a board of education
far the construction of a studium are exempe from the sales
tax although a part or all of the moneys used by the board in
purchusing sucﬁ niaterials were paid into the treaury of the
school district on voluntary subscnptions lor chis purpose: 1636
OAG Na. §751.

117. (1935) Sales of pipe hy the manulacturer to a cantrac-
tor for resale by him, for use by the municlpality in the con-
struction of a projected improvemenc by the use of lubar and
services rendered by employees of the municipality, are not
subfect to the sales tax: 1835 OAG No. 5053.

118. (1935) Where a board of educarion makes direct sales
of 1extboaks ar any other boeks, ta its pupils, at a pnce nat
10 exceed the cast price plus a ten percent markup, the baard
15 not required to be lfeensed as a vendor and callees the sales
rax if in emz the purpose af the bourd in marking up the price
is not to make a profit: 1935 OAG No. 4617,

118, (1935) The state of Ohio is the “tonsumer™ ol goods
piirchased by the superinrendent of banks for use in the liqui-
dation of a particular bunk. althouph the purchase price is puid
fram the assets of the panticular bank, under CC § 710.97
(RC § 1113.17 [now RC § 1113.11]). and therclore sucli sules
ure not taxable: 1635 OAG No. 4114, '

Cnsunl sales

120. (1970} An auctioneer wha effects a transfer of ritle or
possession, ar both, of tungible personn! property, is a vendor
within che meaning of HC § 5739.01(C), even though he does
not actually transler title o or possession of that property.
Since uppellant did not acquire the property “for lus swn use”
in this seate, (he sales are not “cusual,” and he cannot validly

123, (1868) The clork of conss of each county must colleet
the sales tax on all sales of mator vehicles made by trustees
in bankraptey pursnant to RC § 4505.06: OAC No. 68-025,

124, (1944} Retail sales or the storage or use of tngible
personal property in this stuce are not wichin the provisions
of the Ohlo sales tax law or the Ohia use tax law when the
consumer is a farelgn nation: 1844 OAC No. 7351,

125, (1841) The retail sales of salvaged automoiles by prr-
sons enguged in the business of dismantling, salvaging, and
rebuilding motor vehicles are nat subject o the sales tax levy
if such sales are casval or lsolated: 1941 OAG N, 4486.

126. (1836) Even thaugh a “casual and isolated” sale Is in
open competition with ather nonexempt vendors, such sale is
nevartheless exempe 50 long as it is casual and isolated. and
regardless of whether or nat it is consummated on the premises
of the vendor: 1938 OAG No, 3465.

127. (1928) When a religious or charitable organization
engages in the cantinuous selling of meals day after day, such
sules are not exempr as being easual and isolated within the
mening of RC § 5730.02 par. (7) juow {B)(18)]: 1938 OAC
No. 465,

128. (1936) Sules of food and of other articles of tangible
personal praparty by ludies aid saciaries and by other similar
arganizations afflliated with churches and church work are
usually casual and sufficiendly isolated as ta time and character
to come within the exemption with respect to casual and iso-
lated sales: 1936 QAG No. 5726.

Interstate commerce

126. (1861) Vessel used salely to ferry nut-ol-state goods
(rom a transfer facility in Ohia ra thelr final destination in
Ohio is engaged in interstate commerce: American Sreamship
Ca. v. Limbach, 61 083d 22, 572 NE2d 624

130. (1955) In the enactment of AC § 5735.02, the general
wssembly intended only to except salas within the state of fusl
lor vesscls, ete., which are used or ra be used principally in the
transportation of persons or property in intersrate or forelgn
commerce: L. A. Wells Canstr, Ca. v. Bowers. 164 OS 357,
58 QOO0 (47, 120 NL£2d 503,

131. (1848) The state of Ohio has power w impose tuxes
on the sale and use of trucks, trailers, tires and parts consumed
in connection with thieir operation and used by carrers in
interstate commerce: Midwest Haulers, Inc. v. Glander, 150
05 102, 16 OO0 261, 83 NE2d 52.

132. (194)) Genenlly, whece u sale involves delivery of
merchandize to a destination outside state where sald, a sales
tux by such state may not he applied: however, tax may be
applied to sales made an arders accepted within but recoived
from purchasers residing withont taxing state by seller main-
taining place of business within taxing state, pravided delivery
ia made, not (o interstate carrier for transportation beyand
state, hut ta purchaser who comes within stare fa claso transac-
rion und aceept delivery: Trotwood Trallers. Inc. v. Evatt, 142
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0S 197, 27 QO 168. 51 NF2d 643 [aflirming 25 0O 449
(BTA)].

133. (1933) A seaee connat tax inlerstate commercy nor
tax business ar sules whicl constitute such commerce or the
peivilege of cngaging in mterstute commeree. 1935 OAG No,
1137.

I34. (1935) In determining wliat consritules interstate com-
merce, regard must be had in cach Instance 1y the facts of
the purticular cuse and known established commereial meth-
ods: 1948 OAG No. 4137,

Township tnx

135. (198}) Pursuant to BC § 505.56 and RC § 5739,03(C)-
(1), a township may levy a tax not 1o exceed three percent on
transuctions by which ladging by 3 liatel is o 15 to be furnished
to transient guests, The revenue denived (rom such tax may
be used for any lnwful purpose and need not be used to suppart
a convention and visitors' burean within the counn: OAG No,
§1.032.

[§ 5739.02.1] § 5739.02] Levy of

additional sules tax by county; resolution; referen-
dum; reducton.

(A) For the purpose of providing uclditional general
revennes far the county or supporting criminal and
adminiserative justice services in the county, or hoth,
and tn pay the expenses of administering such levy, any
county may levy a tax at the rate of not more than one
per cent at any multiple of one-fourth of ane per cent
uFan every retail sale made in the county, except sales
of watercraft and autboard motors required to be titled
pursuant to Chapter 1548, of the Revised Code and
sales of motor vehicles. and may increase the rate of
an exjsting tax to not more thun one per cent at any
multiple of one-fourth of ane per cent.

The tax shall be levied and the rate increased pursu-
ant to a resolution of the county commissioners. The
resolutian shall state che purpose for which the tax is
to be Icvied and the number of years for which the cax
is to be levied, or that it is for a continuing period of
time. If the tax is to be levied for the purpose of pravid-
ing additional general revenues and for the purpose of
supporting criminal and administrative justice services.
the resolution shall state the rate or amount of the tax
to be apportioncd to each such purpose. The rate or
amount may be different for each yeur the tax is to be
levied, but the rates or amounts actually apportioned
euch year shall not be different from that stated in the
resolution for that yeur. A certified copy of the resolu-
tion shall be delivered to the tax commissiancr either
persanally ar by certified mail not later than the sixtieth
day prior to the date on which the tux is to hecome
effective. Prior to the adoplion of any resoluton under
this section, the board of county commissianers shall
conduct two public hearings on the resolution, the see-
ond hearing to be not less than three nor more than
ten days after the first. Notice of the date, time, and
place of the hearings shall be given by publication in a
newspaper of general circulation in the county once o
week on the same day of the week for two consecutive
weeks, the second publication being not less chan ten
nor more than thirty days prier to the first hearing, If
a petition for a referendum is filed pursuant to sections

305.31 to 305.41 of the Revised Code. the county andi-
tor with whom the petition was filed shall, within five
davs, notify the bhoard of countv commissioners and the
tax canunissioner of the filing of the petition by certilied
mail. If the hoard ol elections with which the peritian
was filed declares the petition invalid, the hoard of
elections, within five days, shall notify the bourd of
county commissioners and the tax commissioner af thut
declaration by centified mail. If the beard of elections
declares the petition ta be invalid, the effective date of
the taxorincreased rate of tax levied by this section shall
be the first day of the month following the expiration of
thirty days from the date the petition was declared
invalid by the board of elections.

(B)(1) A resalution lewing or increasing the raic of
a sales eax pursuant to this section shall become effective
on the first day af the month specified in the resolution
but not earlicr than the first day of the month following
the expiratian of sixty days [ram the date of its adoptinn,
subject to a referendum as provided in sections 305.31
to 305.41 of che Revised Code, unless the resolutlon is
adopted as an emergency measure necessary for the
immediate preservation of the public peace, health, or
safety, in which case it shull go into effect on the first
day of the month following the expiration of thirty duys
from the date of notice by the baard of county cammis-
sioners to the tax commissioner of its adoption. The
emergency measure shall receive an affirmative vote of
all of the members of the board of county coamrmissian-
ers and shall state the reusons for such necessity.

(2Ma) A resolution that is nat odopted as an emer-
gency measure may direct cthe board af elections to
submit the question of levying the tux or Increasing the
rate of tax to the electors of the county at a special
election held on the date specified by the bosrd of
county commissioners in the resolution, provided that
the election oceurs not less than Stvenly-'l:ve days after
a certified copy of such resolution is transmiteed to
the board of electons and the election is net held in
February ar August of any year. Upon transmission of
the resolution to the hoard of elections, the board of
county commissioners shall notify the tax commissioner
in writing of the levy question to be submitted to the
electors. No resolution adopted under divisian (B)(2){a)
of this section shall go into effect unless approved by
a majority of those vering upon it and not until the first
day of the menth following the expiration of thirty days
from the date of notice to the tax commissioner by the
board of elections of the aflirmative vate.

(b} A resolution that is adopted as an emergency mea-
sure shull go into eifect as providid in division (B)(1)
of this section but may direct the board of electinns to
submit the question of repealing the tax or increase in
the rate of the tax ta the electors of the county at the
next general election in the county accurring not less
than seventy-five days after a certiled copy af the resalu-
tion is transmitted to the board of clections. Upon trans-
mission of the resolution to the board of elections, the
board of county commissianers shall natify the tax com-
missioner in writing of the levy guestion to be submirted
to the electars. The ballot question shall he the same
as that prescribed in section 3739.022 [5719.02.2) of




PSC Data Request Set 3
Question No.9
Respondent: S. M. Katko

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165

INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION

IN ORDER DATED AUGUST 27, 1999

Question No. 9

Refer to the response to item 11 of the Commission's Order of July 30, 1999, which

shows Columbia's equity returns for the past five calendar years and the impacts of using non-
traditional revenue sources to enhance those returns.

a. Part b of the response indicates that for 1998 off-system sales and state income tax
benefits had a $3.3 million impact on net income. In response to item 11 of the
Commission's Order of July 2, 1999, Columbia separately identified the net
income impacts of these non-traditional revenue sources to be $2.2 million from
the tax savings and $1.8 million from the off-system sales for a total of $4.0
million. Provide an explanation and reconciliation of the $4.0 million identified
in the earlier response and the $3.3 million impact identified in the response to the
Order of July 30, 1999.

b. For the 1998, provide a breakdown that identifies separately the impact on both
net income and the percentage return on equity of the tax savings and the off-
system sales.

Response:

a.

The $1.8 million attributable to off-system sales referred to in the response to Item 11 of
the Commission’s Order of July 2, 1999 is the pre-tax amount. The impact on net income
is actually $1.1 million. Therefore, the response should have indicated a total impact on
net income of $3.3 million.

Description Effect on Net Income ($000) Effect on Return on Equity
Off-system sales 1,056 1.5%

State income tax due
to consolidated net
operating loss 2,257 3.2%




PSC Data Request Set 3
Question No.10
Respondent: Scott D. Phelps

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 10

Refer to the response to item 15 (b) of the Commission's July 30, 1999 Order. Is
Columbia proposing to fix the benchmark only for the initial three-year period of the small
volume transportation program, and then reset it once the more recent historical experience has
become more relevant?

Response:

No, Columbia is proposing to reestablish the capacity release benchmark at the time small
volume transportation customers begin transporting gas under the program proposed herein.
Once so established, Columbia proposes that the capacity release benchmark remain fixed
through October 31, 2004.




PSC Data Request Set 3
Question No.11
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 11

Refer to the response to item 19(a) of the Commission's Order of July 30, 1999. The
information requested was not supplied. Provide the information as originally requested. At the
time the Commission was considering the proposed settlement in Case No. 94-179,' what
information was provided by Columbia to demonstrate that the rates were cost-justified?

Response:

Columbia maintains its position that, as the Commission approved Columbia’s rates as
fair, just and reasonable in Case No. 94-179, and that there is no basis on which to justify
differing rates for small volume transportation customers and sales customers, its delivery rates
for small volume transportation customers under the proposed program are also fair, just and
reasonable. All information filed as part of Case No. 94-179 is a matter of public record and is
on file at the Commission.

' Case No. 94-179, Notice of Adjustment of Rates of Columbia Gas of Kentucky, Inc., On and After July 1, 1994.




PSC Data Request Set 3
Question No.12
Respondent: Judy Cooper

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 12

Provide a copy of the filing made by Columbia Gas of Pennsylvania pursuant to the July
16, 1999 Order of the Pennsylvania Public Utility Commission in Docket No. M-00991249. To
the extent that this filing specifically addresses that Commission's requirements to demonstrate
that sample tariffs do not allow cost shifts; and to set forth the basis in incremental costs of any
proposed billing charge to alternate natural gas suppliers, explain why Columbia has been unable
to provide similar information to this Commission.

Response:

Columbia Gas of Kentucky did not possess a copy of Columbia Gas of Pennsylvania’s
August 2, 1999 filing nor was it aware of the details of the proposed Columbia Gas of
Pennsylvania program until this question was posed. Columbia Gas of Kentucky obtained a copy
of the filing through the Pennsylvania Public Utility Commission’s web site at
http://puc.paonline.com/gas/competition/GasRestructuringFilings htm .As this filing is 438 pages
long, Columbia has not included a copy with this response, but instead refers the Commission to
the same web site. In addition, please find the attached report for Columbia Gas of Kentucky’s
proposed program that was modeled after the Columbia Gas of Pennsylvania report referenced in
the question.
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PSC Data Request Set 3
Question No.13
Respondent: Judy Cooper

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 13
Provide a proposed billing format for retail gas customers who choose an alternate gas

supplier.

Response:

See attached.
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Columbia Gas*

12345L7899900050000000402992k31

Columbta Gas:

o [ 3 AT~ - gtal
JOHN DOE
123 MAIN ST
ANYTOWN KY 123451234
l"lll."llll“l'llllllllll‘lll.l'lllllllll“llllllI‘l"".l.l
Aceotint Number
1234 8678 999 000 5 P O BOX 2200
07 40 C 2627 LEXINGTON KY 405952200

'h'.il"l'"il'l‘.'"lll'll.'l'lllll"lIl'llllll‘ll'

Ploase retum this portion with your payment payable to Columbia Qas.
if paying in parson, please bring entire bill with you.

Current Month Utllity Services Charges

of Kentu
Biliing Summary For:  JOHN DOE 07 40 C 2627
’ L A
Litility Services
Prior Bliling information
Account Balance on Last Bll) $19.42
Payments Ascaived 23 61 09-18~1999 THANK YOU! -§19.42
Previous Balance at Biling $.00
Current Charges for Residential Service
Minimum Morthly Charge : $8.10
Gas Delivery Charge $1.52
Gas Supply Cost From “Marketer's Name” $5.63™
School Tax $50
Cuatomer Assistanca Program Surcharge $02
_$15.67

Amount Due

v
R

1 @ﬁ.'
Ry

24-How Emergoncy Phone Mumber 1-800-432-9515,

Gas Supplier Messages :

** Currer billing charges inciude:

o

TPy 10

Sarvice Center islephone Roum are Monday - Friday, 8;
avgllable upon requost.

¢ d 096780987 ON/BTTTTIS/TITT 66 .8 6 (aau)

oter Roading Date : Dacomber 8, 1999

Meter Informati
Metor Number l& ;o #ﬂlﬁ h?o
0377558 09-08-1999  10-07-1699 29 7759 778 1.2 MCF
123 Main St Calouinted Aot}
For Your Information :

As 2 participant of the Columbla Gas Customer CHOICE Program, your gas is betng supplied by "Marketar's
Name". This blil refleais Columbia Gas charges for service and delivery of (he gas and your suppller's charges
for gas supply. For questions about your gas supply charges, plaase contact "Marketer's Name'" at 1-BO0-x00<-ox,

"Marketers Narme” gas supply costs of $5.53 at the the rate of $3.25 per Mct,

60 am. - 700 pm.

orai. dRisidate: The Customer
Rawe Scheduls Informabion (s

10.07-1998 Page 1011

0301A SOIHAVED KoEd

\




PSC Data Request Set 3
Question No.14
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 14

According to Columbia's Program Description included its Application, an education plan
and materials will be developed prior to the start of the moratorium so as to be available at the
outset.

a. What is the status of the development of these materials?

b. Is Columbia developing the plan and materials, or are they being developed by a
public relations consultant?

c. Provide any details currently available concerning the content of the plan and
materials. If no details are available or if these times are not currently under
development, what is the proposed timetable for their development.

Response:
a. Columbia has not yet begun the development of its customer education materials.
b. Columbia will work closely with a public relations consultant to develop the materials.

The consultant will provide advice regarding media placement and make
recommendations for the type of materials to be developed, the frequency of the
placement of those materials, and the design of those materials to help ensure the most
effective customer education campaign possible.

c. Columbia anticipates developing these materials after the Commission has issued an
Order on the proposed program.




PSC Data Request Set 3
Question No.15
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165

INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION

IN ORDER DATED AUGUST 27, 1999

Question No. 15

Refer to Columbia's response to item 22 of the Commission's Order of July 30, 1999.
Columbia states that services such as distribution are not taxable under the Kentucky
Constitution and, therefore, Columbia may not collect gross receipt taxes and sales taxes on the
distribution service.

a. Explain why Columbia believes it will be able to collect gross receipts and sales
taxes from small volume transportation program customers when it cannot do so
from other transportation customers.

If Columbia is unable to collect and remit gross receipts and sales taxes from
customers receiving service under the small volume transportation program tariff,
will Columbia's delivered cost of providing gas to sales customers be higher by
the amount of tax collected from those customers? Fully explain your response.

C. If Columbia is unable to collect and remit gross receipts and sales taxes from
customers receiving service under the small volume transportation program tariff,
has Columbia examined and discussed with school officials the impact this could
have on the budgets of affected school districts? Fully explain your response, and
provide copies of any correspondence or minutes from meetings with school
districts or government agencies regarding the proposed tariff.

Response:

a. As explained in the response to Item 31(b) in the Commission’s Order of July 30, 1999,
Columbia is not sure whether it should continue collecting gross receipts and sales taxes
from small volume transportation customers. Columbia has requested an opinion from
the Kentucky Revenue Cabinet in this matter.

b. If Columbia is unable to collect and remit gross receipts and sales taxes from small
volume transportation customers, Columbia will continue to collect and remit gross
receipts taxes and sales taxes from Columbia’s sales customers.

Gl IS GBS NN N 0 A N G G G R Gh R N N e am e
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Columbia has not met with school officials regarding the proposed program. Columbia,
however, is extremely sympathetic to this issue. In fact, Columbia participated in the
drafting of the legislation introduced during the 1998 General Assembly Session
regarding natural gas unbundling. One of the major reasons for introducing this
legislation was to attempt to resolve this situation. Unfortunately, that legislation did not
pass. In addition, Columbia has been an active member of the Energy Advisory
Committee established by the Utility Tax Policy Task Force. As part of this advisory
committee, Columbia has repeatedly made the case for a resolution to these issues.




PSC Data Request Set 3
Question No.16
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 16

Refer to Columbia's response to item 31(b) of the Commission's Order of July 30, 1999.
Has Columbia sought an opinion from the Kentucky Revenue Cabinet ("KRC") regarding its
ability to collect and remit gross receipts and sales taxes? If yes, has the KRC rendered an
opinion? Provide copies of all correspondence exchanged with the KRC on this issue.

Response:

Columbia has met with officials from the Kentucky Revenue Cabinet to request an
opinion regarding its ability to collect and remit gross receipts and sales taxes under the proposed
small volume transportation program. The correspondence from Columbia to the Revenue
Cabinet is attached.
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o Columbia Gas:
of Kentucky

Stephen R. Byars

Diraziz-

Exiermz Affars
September 2, 1999 Les ~riz~ Office:

PO 2o 4244
Ms Dana Mayton Lexrzzr KY 40512-424]
Commissioner of Law 605 233-0227 Phone
Kentucky Revenue Cabinet 606 2230258 Fax
200 Fair Oaks Lane
Frankfort, KY 40602

Re: Utility Taxes
Dear Commissioner Mayton:

Columbia Gas of Kentucky, Inc. has proposed a new, innovative program that may affect the way
that certain utility taxes are collected. Columbia has developed and proposed to the Kentucky
Public Service Commission a program that will allow its customers to purchase gas from a
supplier other than Columbia. Columbia will still deliver the natural gas to each customer’s home
or business under the program called Customer CHOICE. The purpose of this letter is to request
an opinion regarding the applicability of various taxes from the Revenue Cabinet under this
program.

For almost twenty vears, Columbia and other Kentucky natural gas distribution companies have
transported gas for our largest customers. That is, the customer purchased their natural gas from
a third-party marketer or supplier while Columbia continued to deliver the gas to the customer’s
business. Columbia, however, does not ever take title to the gas in such an arrangement. The
proposed program before the Public Service Commission is simply an extension of this
arrangement that will be offered to all of its customers, including small commercial and
residential customers.

Currently, Columbia collects Gross Receipts License Tax for Schools, as imposed by KRS
160.613, et. seq., on residential and small commercial accounts and Sales and Use Taxes,
pursuant to KRS Chapter 139, on small commercial accounts. Columbia does not collect Gross
Receipts License Tax for Schools or Sales and Use Taxes on large volume transportation service
customers. These customers receive a bill from their marketer or supplier for the commodity of
natural gas and a separate bill from Columbia for the transportation or delivery of gas to their
facility. As the sale of the commodity and the transportation service is separated, Columbia does
not levy either Gross Receipts or Sales tax on these customers as services are non-taxable under
the Kentucky Constitution. As I’'m sure you are aware, Columbia does not collect sales tax on
residential customers as KRS Chapter 139 specifically exempts the sale of fuel for heating, water
heating, cooking and other residential uses.

Under Columbia’s proposed Customer Choice program, all customers would be afforded the
opportunity to purchase their natural gas from marketers. Although the program proposes that
Columbia still bill customers whether they purchase their gas from Columbia or a marketer,
Columbia will still never take title to gas purchased by a customer from a marketer. Columbia
will still deliver the gas to each customer’s home or business and charge a delivery charge for that
service.




Although some recommendations have been made by the Energy Advisory Committee to the
Utility Tax Policy Task Force established by the 1998 General Assembly regarding these taxes in
a competitive marketplace, Columbia requests an opinion from the Revenue Cabinet on the
applicability of Gross Receipts taxes and Sales taxes under its proposed Customer CHOICE
program should these recommendations not be accepted by the task force and not be adopted by
the 2000 General Assembly. Please find enclosed a copy of Columbia’s full filing with the
Public Service Commission as well as written testimony, data requests from the Commission and
Columbia’s responses to the data requests. Thank you very much for your consideration.

Sincerely,

/Y .
Stephen R. Byars

Enclosures

C: Smitty Taylor w/out enclosures




PSC Data Request Set 3
Question No.17
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 17

If the KRC determines that Columbia cannot collect and remit gross receipt and sales
taxes on small volume transportation program volumes, should the Commission declare
marketers to be utilities so that they are subject to the same taxes as the incumbent utility? Fully
explain you response.

Response:

Columbia and the Collaborative designed the proposed program so that marketers would
participate and so that customers would be compelled to educate themselves about the options
and choose an alternate supplier if they wanted. Columbia believes quite strongly that, while a
well-intentioned gesture, declaring the marketers to be utilities would discourage them from
participating in the program, effectively killing the program before it started. As the Commission
is aware, the tax problem relating to transportation has existed for almost twenty years. In fact,
the volumes being transported under Columbia’s current gas transportation tariffs far exceed the
volumes expected to be transported under the proposed program. As a result, the current
problem is much worse than the incremental problems created by the proposed program.
Columbia is extremely sympathetic to the tax situation and will continue to work through the
Energy Advisory Committee of the Utility Tax Policy Task Force and through other avenues to
educate policy makers about the need for reform of utility taxes.




PSC Data Request Set 3
Question No.18
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 18

Refer to Columbia's response to Item 27 of the Commission's Order of July 30, 1999.
Yes, provide Columbia's opinion regarding the appropriateness of Columbia entering into joint
purchasing agreements given that Columbia is proposing to open its market to competition from
marketing companies, both affiliated and non-affiliated.

Response:

Columbia’s response assumes that this question relates to Columbia Gas of Kentucky
entering into a joint purchasing agreement with Columbia Energy Services, who is also owned by
Columbia Energy Group, for natural gas. At this time, Columbia Gas of Kentucky does not
anticipate such a joint purchasing agreement with Columbia Energy Services, nor does Columbia
Gas of Kentucky think that it would be appropriate at this time. However, such arrangements are
as yet untested, and in a competitive commodity market, ultimately may be worthy of
consideration in the future.




PSC Data Request Set 3
Question No.19
Respondent: S. M. Katko

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 19

Refer to Columbia's response to item 29 of the Commission's Order of July 30, 1999.
What methodology does Columbia employ to allocate costs that it cannot directly assign?

Response:

The only instance in which Columbia does not directly assign costs relates to transactions
with Columbia Service Partners (“CSP”), an affiliated company. Columbia receives periodic
billing and other inquiries regarding CSP products and services. Columbia customer service
center representatives track the number of CSP-related contacts by separately identifying them in
Columbia’s customer database. The customer service center’s average length of call is applied to
the number of contacts to arrive at the time spent on CSP inquiries. Columbia also tracks any
additional time dedicated to CSP issues such as billing corrections and other dispute resolution.
The customer service center’s average wage rate is applied to the total time dedicated to CSP to
arrive at the amount to be billed. These transactions are minor in nature; Columbia billed CSP
$260.70 for services provided during the first six months of 1999.




PSC Data Request Set 3
Question No.20
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 20

Refer to Columbia's response to item 34 of the Commission's Order of July 30, 1999. Is
Columbia aware that many of the telecommunications companies that are subject to the
requirements established in Administrative Case Nos. 3597 and 370> do not own facilities in
Kentucky (that is, they are not directly connected to customers) and, further, that many of these
companies did not exist as Kentucky jurisdictional companies at the time the final orders in these
cases were issued?

Response:

No.

2 Administrative Case No. 359, Exemptions for Interexchange Carriers, Long-Distance Reselers, Operator Service
Providers and Customer-Owned, Coin-Operated Telephone.

3 Administrative Case No. 370, Exemptions for Providers of Local Exchange service Other Than Incumbent local
Exchange service Other Than Incumbent local Exchange Carriers.




PSC Data Request Set 3
Question No.21
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED AUGUST 27, 1999

Question No. 21

Has Pennsylvania's statutory requirement that the Pennsylvania Public Utility
Commission license marketers discouraged marketers from participating in Columbia Gas of
Pennsylvania's Customer Choice program?
Response:

Columbia does not have any information to suggest whether or not Pennsylvania’s

statutory requirement had any impact on marketers’ decisions to participate in Columbia Gas of
Pennsylvania’s program.




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Response to Commission’s Order

dated August 27, 1999 was served upon all parties of record by regular U.S. Mail this 10™

day of September, 1999.

M0 Jeile ()

Stephen B. Seiple
Attorney for
COLUMBIA GAS OF KENTUCKY, INC.

SERVICE LIST

Hon. Richard S. Taylor
Attorney at Law

Capital Link Consultants
315 High Street
Frankfort, KY 40601

Hon. David F. Boehm
Boehm, Kurtz & Lowry
2110 CBLD Center

36 E. Seventh Street
Cincinnati, OH 45202

Hon. Edward W. Gardner

Director of Litigation

Lex-Fayette Urban County Government
Department of Law

200 East Main Street

Lexington, KY 40507

Hon. Ann Louise Cheuvront
Assistant Attorney General

Civil & Environmental Division
Public Service Litigation Branch
P.O. Box 2000

Frankfort, KY 40602

Hon. Anthony G. Martin
Attorney at Law

P.O. Box 1812
Lexington, KY 40593

Commonwealth Energy Services
745 West Main — 5™ Floor
Louisville, KY 40202




FSG Energy Services
6797 North High Street
Suite 314

Worthington, OH 43085

Hon. Douglas M. Brooks
Louisville Gas & Electric Co.
220 West Main Street

P.O. Box 32010

Louisville, KY 40232

Mr. Jack Burch

Community Action Council for Lexington-
Fayette, Bourbon, Harrison & Nicholas
Counties

P.O.Box 11610

892 Georgetown Street

Lexington, KY 40576

Hon. John M. Dosker
Stand Energy Corporation
1077 Celestial Street
Suite #110

Cincinnati, OH 45202




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

August 27, 1999

To: All parties of record

RE: Case No. 99-165

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,

Stephanid
Secretary of the Commission

SB/sa
Enclosure




Honorable Stephen B. Seiple
Senior Attorney

Columbia Gas of Kentucky, Inc.
200 Civic Center Drive

P. 0. Box 117

Columbus, OH 43216 0117

Honorable Richard S. Taylor
Attorney at Law

Capital Link Consultants
315 High Street

Frankfort, KY 40601

Honorable David F. Boehm
Attorney at Law

Boehm, Kurtz & Lowry
3110 CBLD Center

36 East Seventh Street
Cincinnati, OH 45202

Mr. Edward W. Gardner

Lex-Fayette Urban County Government
200 East Main Street

Lexington, KY 40507

Commonwealth Energy Services
745 West Main - 5th Floor
Louisville, KY 40202

FSG Energy Services
6797 North High Street
Suite 314

Worthington, OH 43085

Honorable Ann Louise Cheuvront
Assistant Attorney General

Civil & Environmental Division
Public Service Litigation Branch
1024 Capital Center Drive
Frankfort, KY 40602

‘ Honorable Anthony G. Martin

Attorney at Law
P. O. Box 1812
Lexington, KY 40593

Mr. Jack Burch

Community Action Council for
Lexington-Fayette, Bourbon, Harrison
& Nicholas Counties

P. O. Box 11610

892 Georgetown Street

Lexington, KY 40576

Richard S. Minch

Manager, Regulatory Services
Columbia Gas of Kentucky, Inc.
2001 Mercer Road

P. 0. Box 14241

Lexington, KY 40512 4241

Honorable Douglas M. Brooks

Counsel for LG&E Energy Corp.
Louisville Gas and Electric Company
220 West Main Street

P.0. Box 32010

Louisville, KY 40232

Hon. John M. Dosker

In House Counsel

Stand Energy Corporation
1077 Celestial Street
Suite #110

Cincinnati, OH 45202

Hon. Edward W. Gardner
Director of Litigation
LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT
Department of Law

200 East Main Street
Lexington, KY 40507




COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

in the Matter of:

THE TARIFF FILING OF COLUMBIA GAS
OF KENTUCKY, INC. TO IMPLEMENT A
SMALL VOLUME GAS TRANSPORTATION
SERVICE, TO CONTINUE ITS GAS COST
INCENTIVE MECHANISMS, AND TO
CONTINUE ITS CUSTOMER ASSISTANCE
PROGRAM

CASE NO. 99-165

ORDER

IT IS ORDERED that Columbia Gas of Kentucky, Inc. (“Columbia”) shall file the
original and 10 copies of the following information with the Commission. Each copy of
the data requested should be placed in a bound volume with each item tabbed. When a
response requires multiple pages, each page should be indexed appropriately, for
example, Item 1(a), page 2 of 4. With each response, include the name of the witness
who will be responsible for responding to questions related thereto. Careful attention
should be given to copied material to ensure that it is legible. The respbnse to this
request is due September 10, 1999.

1.  Refer to Columbia's response to ltem 3(a) of the Commission’s Order of
July 30, 1999. According to Columbia, the charge would be bundled into the rate the
marketer charges the customer. Explain how this allows the customer to accurately
compare the marketer's true cost of providing natural gas to what the customer would

incur as a customer of Columbia.




2. Refer to the response to ltem 4 of the Commission’s Order of July 30,
1999, where the deadband method is referred to aS “an effort to avoid devising a
complicated true-up mechanism.”

a. Explain why a true-up mechanism would need to be so complicated
as to cause the Collaborative to avoid it altogether.

b. Columbia’'s Gas Cost Adjustment mechanism contains true-up
provisions such as Actual Cost and Balancing adjustments. From its perspective, does
Columbia foresee that a true-up mechanism would be administratively complicated or
unworkable?

3. Refer to the response to ltem 5 of the Commission’s Order of July 30,
1999, which discusses the Collaborative’s agreement on the use of the deadband.

a. The response indicates that percentages other than 10 percent
were discussed. Describe the nature of the discussions and how it was determined that
10 percent was reasonable.

b. Several features of the proposed small volume transportation
program are patterned after programs offered by other Columbia distribution
companies. Is the 10 percent deadband patterned after any of the programs presently
offered by other Columbia distribution companies?

4, Refer to the response to ltem 8 of the Commission’s Order of July 30,
1999. Are demand charges anticipated to decrease as cdstomers migrate to alternate
suppliers?

5. Refer to the response to Item 9(a) of the Commission’s Order of July 30,

1999. Does this response assume that a surcharge would be charged only to




customers taking advantage of the small volume transportation program, or to all
customers? |If the charge were collected on all volumes in the small volume class and
did not have to be added only to marketer rates, why would Columbia anticipate
customer confusion?

6. Define “transparency” as Columbia is using it. Does it mean “easily
understood and helpful in terms of the clarification it provides as to the actual cost of the
program,” or does it mean “invisible,” or does it mean something else?

7. Refer to the response to ltem 10(a) of the Commission’s July 30, 1999
Order. What method of recovery do these two Columbia companies now use? Provide
a detailed narrative explanation, including the process involved in changing the method
of recovery and the tariffs and Orders approving these methodologies.

8. Refer to Columbia’s response to Item 10(b) of the Commission’s July 30,
1999 Order. How has the program in Ohio been structured to ensure that customers do
not avoid taxes? Provide copies of all abpropriate legislation, orders, and other
documentation to support your response.

9. Refer to the response to Item 11 of the Commission’s Order of July 30,
1999, which shows Columbia’s equity returns for the past five calendar years and the
impacts of using non-traditional revenue sources to enhance those returns.

a. Part b of the response indicates that for 1998 off-system sales and
state income tax benefits had a $3.3 million impact on net income. In response to Item
11 of the Commission’s Order of July 2,. 1999, Columbia separately identified the net
income impacts of these 'non-traditional revenue sources to be $2.2 million from the tax

savings and $1.8 million from the off-system sales for a total of $4.0 million. Provide an




explanation and reconciliation of the $4.0 million identified in the earlier response and
the $3.3 million impact identified in the response to the Order of July 30, 1999.

b. For 1998, provide a breakdown that identifies separately the impact
on both net income and the percentage return on equity of the tax savings and the off-
system sales.

10. Refer to the response to ltem 15(b) of the Commission’s July 30, 1999
Order. Is Columbia proposing to fix the benchmark only for the initial three-year period
of the small volume transportation program, and then reset it once the more recent
‘historical experience has become more relevant?

11.  Refer to the response to Iltem 19(a) of the Commission’s Order of July 30,
1999. The information requested was not supplied. Provide the information as
priginally requested. At the time the Commission was considering the proposed
settlement in Case No. 94-179,' what information was provided by Columbia to
demonstrate that the rates were cost-justified?

12. Provide a copy of the filing made by Columbia Gas of Pennsylvania
pursuant to the July 16, 1999 Order of the Pennsylvania Public Utility Commission in
Docket No. M-00991249. To the extent that this filing specifically addresses that
Commission’s requirements to: demonstrate that sample tariffs do now allow cost shifts:
and to set forth the basis in incremental costs of any proposed billing charge to alternate
natural gas suppliers, explain why Columbia has been unable to provide similar

informatioh to this Commission.

' Case No. 94-179, Notice of Adjustment of Rates of Columbia Gas of Kentucky,
Inc., On and After July 1, 1994.




13.  Provide a proposed billing format for retail gas customers who choose an
alternate gas supplier. |

14.  According to Columbia’s Program Description included in its Application,
an education plan and materials will be developed prior to the start of the moratorium so
as to be available at the outset.

a. What is the status of the development of these materials?

b. Is Columbia developing the plan and materials, or are they being
developed by a public relations consultant?

c. Provide any details currently available concerning the content of the
plan and materials. If no details are available or if these items are not currently under
development, what is the proposed timetable for their development?

15. Refer to Columbia’s response to Item 22 of the Commission’s Order of
July 30, 1999. Columbia states that services such as distribution are not taxable under
the Kentucky Constitution and, therefore, Columbia may not collect gross receipt taxes
and sales taxes on the distribution service.

a. Explain why Columbia believes it will be able to collect gross
receipts and sales taxes from small volume transportation program customers when it
cannot do so from other transportation customers.

b. If Columbia is unable to collect and remit gross receipts and sales
taxes from customers receiving service under the small volume transportation program
tariff, will Columbia’s delivered cost of providing gas to sales customers be higher by the

amount of tax collected from those customers? Fully explain your response.




C. If Columbia is unable to collect and remit gross receipts and sales
taxes from customers receiving service under the small volume tranéportation program
tariff, has Columbia examined and discussed with school officials the impact this could
have on the budgets of affected school districts? Fully explain your response, and
provide copies of any correspondence or minutes from meetings with school districts or
government agencies regarding the proposed tariff.

16.  Refer to Columbia’s response to ltem 31(b) of the Commission’s Order of
July 30, 1999. Has Columbia sought an opinion from the Kentucky Revenue Cabinet
(“KRC") régarding its ability to collect and remit gross receipts and sales taxes? If yes,
has the KRC rendered an opinion? Provide copies of all correspondence exchanged
with the KRC on this issue.

17. If the KRC determines that Columbia cannot collect and remit gross
receipt and sales taxes on small volume transportation program volumes, should the
Commission declare marketers to be utilities so that they are subject to the same taxes
as the incumbent utility? Fully explain your response.

18. Refer to Columbia’'s response to ltem 27 of the Commission’s Order of
July 30, 1999. Yes, provide Columbia’s opinion regarding the a.ppropriateness of
Columbia entering into joint purchasing agreements given that Columbia is proposing to
open its market to competition from marketing companies, both affiliated and non-
affiliated.

19. Refer to Columbia’s response to Item 29 of the Commission’s Order of
July 30, 1999. What-methodology does Columbia employ to allocate costs that it

cannot directly assign?




20. Refer to Columbia’s response to Item 34 of the Commission’s Order of
July 30, 1999. Is Columbia aware that many of the telecommunications companies that
are subject to the requirements established in Administrative Case Nos. 359% and 370°
do not own facilities in Kentucky (that is, they are not directly connected to customers)
and, further, that many of these companies did not exist as Kentucky jurisdictional
companies at the time the final orders in these cases were issued?

21.  Has Pennsylvania's statutory requirement that the Pennsylvania Public
Utility Commission license marketers discouraged marketers from participating in
Columbia Gas of Pennsylvania’s Customer Choice program?

Done at Frankfort, Kentucky, this 27th day of August, 1999.

By the Commission

ATTEST:

des (\Jﬂléf\

)'(ecptive Director |’

2 Administrative Case No. 359, Exemptions for Interexchange Carriers, Long-
Distance Resellers, Operator Service Providers and Customer-Owned, Coin-Operated

Telephones.

® Administrative Case No. 370, Exemptions for Providers of Local Exchange
service Other Than Incumbent local Exchange Carriers.
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Dear Sirs; ’ _ o L

Regarding Case 99-165, Colurnbia Gas of Kentucky
’ Motion to Intervene

United Gas Management Inc.(“United”), by this notice, mtends to intervene in the above -
referenced proceeding. In the event that the Kentucky Public Service Commission

accepts United’s intervention, United intends to follow the proceeding, review the
evidence of other parties, participate in settlement discussions, and possibly file
argument. United does not intend to call witnesses or submit evidence, and would only

. intend to make basic data requests. United does not believe that 1ts intervention would in

any way requlre altering of any existing schedules.

‘ . United Gas Management, Inc. is a broker and marketer of energy which operates in four
- - states directly and through subsidiaries. United deals exclusively with residential

customers. United hopes that United’s expenence in other regulatory forums will prov1de
some benefit to this proceeding.

~Yours truly,

Brian A. Dingwall
- Vlce President, Regulatory Affalrs
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PSC Data Request Set 2
Question No.1
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 1

Refer to the Prepared Direct Testimony of Stephen R. Byars at page 3 where the
establishment of the Columbia Collaborative is discussed.

a. The Collaborative consists of Columbia and only three other members. Were
other parties solicited to participate in the Collaborative? If yes, identify when these solicitations
occurred and the parties to whom they were directed. If no, explain why such a relatively small
group was chosen.

b. The program is available to IUS customers. Were any members of this customer
group invited to participate in the Collaborative?

c. With a maximum annual limit of 25,000 Mcf usage to be eligible for the proposed
program, commercial customers and smaller industrial customers should qualify. Was any input
sought from these groups or were any representatives from these groups invited to participate in
the Collaborative? If no, explain why.

Response:

a. The Collaborative consists of Columbia and three other parties but a fourth party,
FSG Energy Services, while not a formal member of the Collaborative, was consulted several
times during the development of the proposed program. No other parties were invited to join the
Collaborative. The group was assembled by inviting stakeholder groups that traditionally have
been active in Columbia’s cases before the Commission and had an interest in the issues being
discussed. Columbia believes that the members of the Collaborative ably represent the customer
groups that will be affected the most by the proposed program.

b. Columbia has two IUS customers and neither was invited to participate in the
Collaborative as they historically have not been active in Columbia’s cases before the
Commission.




’»

c. No group that represents small commercial customers solely was invited to join
the Collaborative. A representative of the Kentucky Industrial Utility Consumers was solicited
for input after the program was largely developed. That representative responded favorably to
the program but provided no suggestions for improvement. Commercial and industrial
customers were not invited to join the Collaborative as Columbia believed that most of the issues
related to program development more directly affected residential customers.




PSC Data Request Set 2
Question No.2
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 2

Refer to the Prepared Direct Testimony of Kimra H. Cole at page 8 where it states that
“as long as Columbia remains in the merchant function with a regulated gas commodity rate the
definition or workable competition is irrelevant."

a. Explain whether the phrase "regulated commodity rate" is the critical portion of
this statement.

b. Explain whether a competitive marketplace would exist if Columbia were to
retain its merchant function but did not have a regulated commodity rate.

Response:

a. There are really two critical components of this sentence. The first is “Columbia
remains in the merchant function”. The second is “regulated commodity rate”. As long as
Columbia is providing an option for gas at a rate being approved by the Kentucky Public Service
Commission, a benchmark is being established. All third parties must compete against this
benchmark. This makes the definition of “workable competition” irrelevant.

b. As long as Columbia is in the merchant function, it will be natural for customers
and marketers to use our pricing as a basis for comparison. The determination of whether this
allows a competitive marketplace to exist would be determined by future discussions resulting in
a definition of “workable competition”.




PSC Data Request Set 2
Question No.3
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 3

Refer to the Prepared Direct Testimony of Kimra H. Cole at page 8 where it states, "The
revenues generated under this rate schedule will be credited to the Stranded Cost/Recovery Pool
account.”

a. Explain how this proposed tariffed rate differs from a surcharge to recover
stranded costs associated with the implementation of the small volume transportation program
tariff.

b. Since Columbia is proposing to use the proceeds collected under the Small
Volume Aggregation Service tariff to offset stranded costs, is Columbia proposing to terminate
this tariff once stranded costs have been fully recovered? If not, why not?

C. Explain why Columbia should continue to collect this charge above any stranded
costs and retain the first $4 million for return to its shareholders.

d. Does Columbia believe this type of charge provides the transparency it is seeking
so that customers can make a clear and understandable choice between a marketer's offer and
Columbia's sales rate? Fully explain your response.

Response:

a. I believe the quote is from page 5 and references Rate Schedule SVAS. It is a rate
that is charged to the marketer, not directly to the customer. I would expect the charge to be
included in the rate that the marketer charges the customer. This allows the customer to compare
their rate from the marketer to Columbia’s published rate. This simplifies a comparison for the
customer.

b. I would expect this issue to be addressed in a future filing, prior to October 2004.
c. Columbia will not know the total stranded cost incurred nor the amount in the

recovery pool until a determination is made concerning the future of our interstate pipeline
contracts and we gain insight on market participation in our CHOICE program. The $3 million




dollar “dead —band” as determined by the Collaborative is to be a reasonable risk/reward
mechanism for Columbia, not a guaranteed revenue opportunity for Columbia’s shareholders.

d. Yes. Please refer to 3a.




PSC Data Request Set 2
Question No.4
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 4

Refer to the response to the response to Item 1 of the Commission's Order of July 2,
1999. It states that it would be unlikely for revenue opportunities to exactly match the stranded
costs associated with the small volume transportation program; therefore, the "deadband" of $3
million was adopted rather than devise a method to true-up over- or under-recovered revenues.
The response also states that the program is designed to have no affect on Columbia's net
income, but in the highly likely event that there is either an over- or under-recovery of stranded
costs the program will affect Columbia's net income, up to a maximum of $3 million. Given
these statements, explain whether the "deadband" approach, as proposed, virtually guarantees
that Columbia's net income will be affected by the program.

Response:

The program is designed so as not to affect Columbia’s net income. The deadband was
agreed to by Columbia and the Collaborative as an effort to avoid devising a complicated true-up
mechanism when stranded costs are either under-collected or over-collected. As was stated in
the response to Item 1 of the Commission’s Order of July 2, 1999, if the match of revenue
opportunities and stranded costs does not occur then the program will affect Columbia’s net
income either negatively or positively, up to a maximum of $3 million.
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PSC Data Request Set 2
Question No.5
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. §

Refer to the response to Item 2 of the Commission's Order of July 2, 1999. Provide an
explanation for whether there is any particular significance to the 10 percent used to develop the
$3 million "deadband". Is there any particular merit to the choice of 10 percent as compared to
either five or 15 percent?

Response:

The reason for employing the deadband concept within the financial model is to avoid
having to implement a true-up mechanism at the end of the program. The Collaborative
discussed other percentages but determined that 10 percent of the stranded costs, and thus the
amount of the deadband, was reasonable as the over or under-collected amount is expected to end
up within that range. Columbia and the Collaborative agreed that the deadband concept is a
much easier, and equitable, method of dealing with the over or under-collected issue than
explaining to customers at the end of the program why a true-up is reflected on their bills.




PSC Data Request Set 2
Question No.6
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 6

Refer to the response to Item 4 of the Commission's Order of July 2, 1999. To the extent
that GCR calculations currently include credits from capacity release and off system sales, will
Columbia's proposal cause the GCR rate to remaining customers to increase?
Response:

There will not be an increase to the current GCR rate. The future GCR’s will not include

credits for these programs. However, whether future GCR rates will be higher or lower will be
determined by the other components of the GCR. '




PSC Data Request Set 2
Question No.7
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 7

Refer to the response to Item 5 of the Commission's Order of July 2, 1999. The response
refers to the benefit to the customer from having "the opportunity to choose" another gas
supplier. Is there some way to quantify this benefit? Explain whether it is Columbia's position
that having "the opportunity to choose" outweighs the loss of the incentive plan credits.

Response:

Columbia does not take a position on whether having the opportunity to choose
outweighs the loss of the incentive plan credits. As evidenced by the participation rates in other
Customer Choice M programs around the country, the opportunity to choose an alternative gas
supplier is attractive to many customers. It is impossible to quantify this benefit, however, as
each customer makes value judgements based on their own individual circumstances. The
benefits of a Customer Choice *™ program can be numerous. The opportunity to choose an
alternative supplier combined with the opportunity to save money on their gas bill are benefits
that each customer must consider when making this choice. During the term of the proposed
program, however, costs that occur during this transition to Choice ™ need to be recovered.
Columbia and the Collaborative agree that transferring the credits from the GCR rate to the
Stranded Cost Recovery Pool is the best method because of its transparency to customers. This
method also removes an artificial reduction to Columbia’s gas cost against which marketers
would have to compete.




PSC Data Request Set 2
Question No.8
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 8

Refer to the response to Item 6 of the Commission's Order of July 2, 1999 where it states
that "the Collaborative agreed that it was important for Columbia's sales customers not to pay any
additional charges for a Choice program." If the Choice program did not exist, sales customers
would continue to receive incentive plan credits that they won't receive under the proposed
program. Explain how this result, intended or not, does not cause sales customers to pay more
under the proposed program than they would pay without the program..

Response:

The question takes part of the response to Item 6 of the Commission’s Order of July 2,
1999 out of context. The response explained why the Collaborative believed that it is appropriate
and reasonable to fix the expected gas cost determinants in the proposed program. The response
also explained that if the expected gas cost determinants were not fixed then the result would be
inflated rates for those customers choosing to continue purchasing their gas from Columbia.
Those rates would be inflated because the demand charges would be spread over fewer sales
volumes and, in effect, the sales customers would be paying all of the stranded demand costs.
The Collaborative agreed that this was important to avoid. Therefore, the proposed program
does not increase gas costs for sales customers, it simply eliminates the potential for a credit
against gas costs during the term of the program for sales customers.




PSC Data Request Set 2
Question No.9
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 9
Refer to the responses to Items 7 and 8 of the Commission's Order of July 2, 1999.

a. Explain in more detail the nature of the transparency problems associated with a
customer surcharge. Provide examples along with the narrative explanation, if necessary.

b. Two other Columbia distribution companies use a customer surcharge. Describe
in detail those companies' experience, particularly any problems, with the customer surcharge
approach.

c. Provide the results of any customer surveys or other data indicating that customer
surcharges are confusing and prevent clear compansons between incumbent gas supply prices
and alternate gas supply prices.

d. Was transparency of stranded cost recovery a primary issue for Collaborative
members other than Columbia?

e. Regarding the Collaborative's discussion regarding customer surcharges versus
transparency did the idea of Columbia continuing with its current incentive program and
remaining sales customers losing their portion of sharing arise? Explain.

Response:

a. Simply put, a customer surcharge to recover transition costs makes it more
difficult for a customer to make a clear comparison between Columbia’s sales rate and a
marketer’s cost of gas offer. Under the proposed program a customer may make a quick and
clear comparison without having to determine how a surcharge would affect their calculation of
savings. For instance, if a customer had to add a monthly surcharge on to a marketer’s offer
before making a comparison with Columbia’s sales rate then additional confusion would
inevitably arise.




l

It should be noted that the goal of the Collaborative was to design a program that would
be attractive to customers. The Collaborative agreed that a surcharge would confuse customers
and discourage participation. Therefore, the proposed method of the recovery of stranded costs
was considered to be the best method for Columbia Gas of Kentucky’s customers.

b. Two other Columbia distribution companies did employ customer surcharge
methods of recovery but have since gone to a more transparent methodology. The Collaborative
did not dismiss the use of a surcharge because of the problems experienced by other Columbia
distribution companies but because they thought it would be inappropriate for use with Columbia
Gas of Kentucky’s customers.

c. Columbia Gas of Kentucky is unaware of any such customer surveys.

d. Yes. The alternative use of a customer surcharge was an issue of concern with each
Collaborative member. As stated in response to Item 9. A., the Collaborative desired to design a
program that would succeed. The Collaborative believed that a customer surcharge would
confuse customers, inhibit participation and thus, create an unsuccessful program.

e. Yes, this issue was discussed. If the incentive credits were retained by sales
customers then a customer surcharge would be necessary in order to recover stranded costs. In
addition to the concerns expressed earlier by the Collaborative about a customer surcharge, if
incentive credits were retained by sales customers and a surcharge added to recover stranded
costs, the two would essentially cancel each other out. So, the Collaborative agreed that a
transparent method of recovery would simplify the proposed program. Again, the Collaborative
agreed that the method described in the proposed program is the best method for Columbia Gas
of Kentucky’s customers.
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PSC Data Request Set 2
Question No.10
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 10
Refer to the response to Item 9 of the Commission's July 2, 1999 Order.

a. For those Columbia companies using a customer surcharge to recover stranded
costs, are the average annual savings for residential and small commercial customers net of the
surcharge? Explain.

b. Do average annual savings reflect tax avoidance?
Response:
a. The two Columbia companies that used to use a customer surcharge to recover

stranded costs no longer employ that method of recovery so the average annual savings described
in the response to Item 9 of the Commission’s July 2, 1999 Order do not include any impact from
a surcharge.

b. Columbia Gas of Ohio’s program does not allow customers to avoid taxes.
Columbia Gas of Pennsylvania’s program does allow for some tax avoidance. Those tax savings
are included in the savings described to Item 9 of the Commission’s July 2, 1999 Order.




PSC Data Request Set 2
Question No.11
Respondent: S. M. Katko

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 11
Refer to the response to Items 10 and 11 of the Commission's Order of July 2, 1999
where Columbia provided its earned return on equity for the past five calendar years and

identified two specific items that impacted its 1998 return.

a. Provide the calculations used to produce Columbia's equity returns as shown for
the past five calendar years.

b. For each of those years, identify and provide the dollar amount and rate of return
impacts of using "non-traditional sources" of revenue to enhance equity returns.

Response:
a. Net Income 13 Mth Avg Equity Return on Equity
$000 $000 %
1994 3,843 49,989 7.7
1995 6,630 53,282 12.4
1996 9,289 57,850 16.1
1997 11,639 67,410 17.3
1998 13,497 70,327 19.2




1994
1995
1996
1997
1998

Effect on

Description Net Income
$000

None
None
Off-system sales 276
Off-system sales 933
Off-system sales and
State income tax benefit
due to consolidated net
operating loss 3313

PSC Data Request Set 2
Question No.11

Page 2

Respondent: S. M. Katko

Effect on

Return on Equity*
%

0.5
14

4.7

*Effect on return on equity reflects effect on numerator of ROE calculation only.
Denominator would also be affected depending on when items were recorded and
dividend payout ratio.




PSC Data Request Set 2
Question No.12
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 12

Refer to the second paragraph of the response to Item 11 of the Commission's order of
July 2, 1999. Explain whether the Commission should infer from these statements that it is
Columbia's position that once rates are judged to be fair, just, and reasonable that those rates
remain fair, just, and reasonable indefinitely regardless of changes in conditions or
circumstances. *

Response:

Columbia’s response to Item 11 of the Commission’s Order of July 2, 1999 did not mean
to imply any more than what was actually stated. The question Columbia responded to was,
“What does Columbia consider to be a fair return on equity under current economic conditions?”
Columbia’s response to that question was that when rates are reviewed and approved by the
Commission as fair, just and reasonable that an arbitrary review of returns on equity does not
change the fact that the rates remain fair, just and reasonable.




PSC Data Request Set 2
Question No.13
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 13

Refer to the response to Item 12 of the Commission's Order of July 2, 1999. The original
request asked why sales customers should forego their portion of gas cost incentive revenues
while Columbia would retain its portion. The response does not address the second part of the
question. If the discussions between Columbia and the other members of its Collaborative
determined that using revenues from gas cost incentives to recover stranded costs was superior to
other potential options, explain how, or why, the Collaborative determined that Columbia should
retain its portion of gas cost incentive revenues.

Response:

If the gas cost incentive program was left as it is today then a customer surcharge would be
required to recover stranded costs resulting from the proposed program. Under this scenario, the
surcharge would be large enough to virtually cancel out the credits from the gas cost incentive
program. This mechanism for stranded cost recovery was determined to be cumbersome and
confusing to the customer. As a result, the Collaborative agreed that the proposed method would
create the most successful program.

The customers are not foregoing their portion of the incentives. The benefit is merely
transferred from the GCR to the Stranded Cost Recovery Pool. Thus, all Columbia customers
retain their benefits, not just customers that remain with Columbia’s sales service. The small
volume transportation service customers will continue to benefit as well.

The proposed program includes risk for Columbia to recover the stranded costs resulting
from the program. In addition, Columbia has experienced reduced value in the Kentucky
capacity release markets in past years but is relying on our ability to pull value from that market
during the program years. Because of this risk, the Collaborative agreed that Columbia should
have an incentive to generate off-system sales and capacity release revenues sufficient to recover
stranded costs and avoid the need for a customer surcharge.




PSC Data Request Set 2
Question No.14
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 14

Refer to the response to Item 13 of the Commission's Order of July 2, 1999, which states
that Columbia has not developed a mechanism to recover a potential shortfall in excess of $3
million.

a. Explain whether the Commission should infer from this response that Columbia
does not anticipate that there will be a shortfall in excess of $3 million.

b. Other than the length of time between 1999 and the year 2004, provide any
specific reasons why Columbia would propose a plan that sets a $3 million "deadband" but does

not include a methodology for dealing with a potential under-recovery in excess of the $3 million
"deadband."

Response:

a. The Collaborative has not developed a mechanism to recover a potential shortfall
or a mechanism to distribute any amounts in excess of the $3 million deadband. Columbia and
the Collaborative do think there is a reasonable expectation that under or over recovery of
stranded costs will fall within the $3 million deadband.

b. The Collaborative did not establish a mechanism for either over-recovery or
under-recovery of stranded costs outside of the deadband because the Collaborative expects the
end result to fall within the deadband.




PSC Data Request Set 2
Question No.15
Respondent: Scott D. Phelps

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 15
Refer to the response to Item 14 of the Commission's Order of July 2, 1999.

a. Explain what will happen to that capacity that becomes available due to the small
volume transportation program and is not assigned to an alternate supplier.

b. If the intention is to not mingle capacity available for resale and capacity due to
the small volume transportation program, is fixing the benchmark through October 31, 2004
appropriate if the capacity arising due to the small volume transportation program fluctuates or
grows over time? Explain.

Response:
a. Capacity that becomes available due to the small volume transportation program
will be considered stranded for purposes of determining the amount of stranded costs. Columbia

will then try to mitigate as much of the stranded cost as possible by way of the capacity release
market.

b. Capacity available as a result of the small volume program may rise and fall in
coming years. Holding the benchmark constant based on results prior to small volume
transportation was recommended by the collaborative because it would establish a level of
capacity release that Columbia had historically been able to achieve while singularly responsible
for supply gas to the small customers. Entering into a new environment where Columbia is no
longer solely responsible for those customers’ gas supply, additional capacity may become
available that historically Columbia could not have released. The Collaborative agreed that this
should not be included in the benchmark. The benchmark was initially established because
Columbia had been involved in releasing capacity prior to the incentive plan. The Commission
ordered that a sharing of capacity release revenues should not begin at $1 but should recognize
the previous activity. The Collaborative followed the same logic.




PSC Data Request Set 2
Question No.16
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 16

Refer to the response to Item 15 of the Commission's Order of July 2, 1999. Columbia
states, "The financial model is designed so that stranded costs and revenue opportunities will
match exactly at the end of the program, but not necessarily before." Provide a more detailed
explanation as to why an exact true-up of stranded cost recovery was rejected by the
Collaborative. '

Response:

Stranded costs and revenue opportunities are inversely related. Stranded costs are lower
in the early years of the program as customers begin to enroll in the program and purchase their
gas from marketers and increase in the later years of the program as more customers enroll.
Revenue opportunities are higher in the first years of the program and decline throughout the
term of the program. As a result, if the financial model trued up on an annual basis then in the
first years of the program there would be revenues in excess of stranded costs and in the later
years the reverse would occur. If revenues are allowed to be “banked” in the stranded cost
recovery pool and used for stranded cost recovery in later years of the program then more
stranded costs can be recovered over the term of the program and, ultimately, more customers
can take advantage of the program.




PSC Data Request Set 2
Question No.17
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
' IN ORDER DATED JULY 30, 1999

Question No. 17

Refer to the response to Item 17 of the Commission's Order of July 2, 1999. Columbia
indicates it believes it would be inappropriate to provide the Commission the definition of a
competitive marketplace without consulting its Collaborative first. Columbia has been aware
that the definition of a competitive marketplace was an issue in this proceeding since the
Commission issued its Order of May 28, 1999. That Order scheduled an informal conference for
June 3, 1999, and identified the application's lack of a definition of a competitive marketplace as
one of the topics to be discussed at that conference and members of the Collaborative were
present at the conference. Explain why Columbia has had no opportunity to discuss this issue
with its Collaborative, or chosen not to discuss this issue with its Collaborative, at some point in
time between receiving the May 28, 1999 Order and the preparation of its response to the
Commission's July 2, 1999 Order.

Response:

Item 17 of the Commission’s Order of July 2, 1999 asked Columbia to assume that it
would propose to exit the merchant function at some time in the future. Under that assumption,
the question asks Columbia to provide a definition of a competitive marketplace for use by the
Commission if Columbia ever proposed to exit the merchant function. Columbia and the
Collaborative have not reconvened to discuss this issue because Columbia has not determined
whether to propose to exit the merchant function some day in the future.




PSC Data Request Set 2
Question No.18
Respondent: M. D. Anderson

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 18

Refer to the response to Item 18 of the Commission's Order of July 2, 1999. Part (i.) asks
if the estimated marketer contribution on line 5f is composed of penalties, and the response is,
"No." Explain what the estimated marketer contribution consists of.

Response:

The marketer contribution on line 5f is equal to $0.05 per Mcf times the projected Mcf
consumed by customers participating in Columbia's Customer Choice Program.




PSC Data Request Set 2
Question No.19
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 19

Refer to the response to Item 21 of the Commission's Order of July 2, 1999. It states that
since Columbia's base rates and, as a result, its proposed transportation rates, have already been
cost justified and approved by the Commission, Columbia can find no basis to justify differing
rates for delivery of gas under the proposed program. Columbia's base rates were approved as
part of a settlement in Case No. 94-179.!

a. At the time the Commission was considering the proposed settlement in Case No.
94-179, what information was provided by Columbia to demonstrate that the settlement rates
were cost justified?

b. Has the Commission been provided any information since the time it approved
that settlement that demonstrates that the settlement rates were cost justified then or are cost
justified now?

Response:

a. The Commission approved Columbia’s rates as fair, just and reasonable in Case
No. 94-179. As rates were determined to be fair, just and reasonable, and as Columbia can find
no basis on which to justify differing rates for customers who simply choose to purchase their
commodity from a different supplier than Columbia, Columbia believes that its delivery rates for
customers under the proposed small volume gas transportation program are also fair, just and
reasonable.

b. Columbia has not provided any additional information to the Commission
regarding base rates since Case No. 94-179.

! Case No. 94-179, Notice of Adjustment of Rates of Columbia Gas of Kentucky, Inc. On and After July 1, 1994.




PSC Data Request Set 2
Question No.20
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 20

Refer to the response to Item 22 of the Commission's Order of July 2, 1999. Columbia's
GCR rate reflects only gas commodity costs. Marketers' commodity rates will reflect gas
commodity costs as well as expenses and profit. Should Columbia's GCA process be modified
so that GCR rates reflect all of the same kinds of costs that marketers' rates include? Would such
a modification make GCR rates more comparable to marketer rates?

Response:

To modify GCR rates in the manner the Commission suggests would require a complete
unbundling of Columbia’s rates and relief from its obligation as the supplier of last resort. A true
“apples to apples” comparison between GCR rates and marketers prices is only possible if the
two have the same obligations and freedoms in pricing and service offerings on which to
compete.




PSC Data Request Set 2
Question No.21
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 21

Refer to the response to Item 23 of the Commission's Order of July 2, 1999. Obviously
Columbia does not anticipate any cost shifts between sales customers and small volume
transportation program customers as indicated in its initial response and supplemental response
to the Commission's Order of May 28, 1999, and in its responses to questions raised at the
informal conference of June 3, 1999. However, the Commission has not been convinced by
Columbia's arguments and does not share Columbia's expectations that there will be no cost
shifts between sales customers and small volume transportation program customers.

Hypothetically, assuming cost shifts were to occur, provide a response to Item 23 of the
Commission's July 2, 1999 Order.

Response:

Columbia does not anticipate any cost shifts between sales customers and small volume
transportation customers under the proposed program. As Columbia does not anticipate any cost
shifts it is impossible to assume that there will be and then describe a study or report that will be
developed for the Commission. As a result, Columbia has not developed a study or report that
would show the Commission what adjustments in its rates should be.




PSC Data Request Set 2
Question No.22
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 22

Refer to the response to Item 28 of the Commission's Order of July 2, 1999. Does
Columbia currently collect and remit all applicable taxes, such as gross receipt taxes, sales tax
and franchise fees from other transportation-only customers? If not, why not?

Response:

Columbia does not currently collect and remit gross receipts taxes, sales tax and franchise
fees from transportation customers. When commodity is separated from distribution services
gross receipt taxes and sales taxes may not be collected from transportation customers on
commodity charges as those amounts are billed by the marketer. In addition, Columbia may not
collect gross receipt taxes and sales taxes on the distribution service as it is a service and not
taxable under the Kentucky Constitution. Franchise agreements must be interpreted individually
to determine whether to collect franchise fees from the distribution service portion of the
transportation customer’s bill.
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PSC Data Request Set 2
Question No.23
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 23

Refer to the response to Item 35 of the Commission's Order of July 2, 1999. Provide
copies of the marketer eligibility requirements which are summarized here, and provide
justification for any differences in those requirements and the requirements proposed by
Columbia in this proceeding.
Response:

What we provided were the actual marketer requirements.

~ The requirements that were included in Columbia’s filing were the requirements that the
Collaborative determined to be best for our market.
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PSC Data Request Set 2
Question No.24
Respondent: Kimra Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 24

Do marketers who are rejected in Columbia's certification process have any recourse to
appeal? If not, did the Collaborative consider establishing any appeal process? Do Columbia
affiliates operating in other jurisdictions have such appeal processes? If so, do they involve the
state regulatory Commission?

Response:

The criteria for certification are included in Columbia’s tariff. If Columbia rejects a
marketer the Commission’s complaint procedures would be available to the marketer just as they
are to any other customer. The Collaborative did not consider any other appeal process.
Columbia is not aware of an appeal process in any other state.




PSC Data Request Set 2
Question No.25
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 25
Refer to the response to Item 40 of the Commission's Order of July 2, 1999. Should an
explanation be made in the proposed Aggregation Agreement or tariffs of the 97.5 percent

multiplier so that it is clear to marketers and customers?

Response:

Columbia would be receptive to providing information in the proposed Aggregation
Agreement regarding the 97.5% multiplier.




PSC Data Request Set 2
Question No.26
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
' IN ORDER DATED JULY 30, 1999

Question No. 26
Refer to the response to Item 45 of the Commission's Order of July 2, 1999.

a. Provide any additional Standards of Conduct or Codes of Conduct that are not
included in Columbia's proposal but that are a part of such standards and codes in other
unbundling programs in which Columbia's affiliates are participating.

b. Explain why Columbia's Standards of Conduct do not include a provision that
states that Columbia will abide by a prescribed Cost Allocation Procedure or Manual in
recording transactions with affiliates.

C. Provide all cost allocation requirements and all provisions for Commission access
to books and records of the utility and its affiliates included in any of the unbundling programs in
which Columbia affiliates are participating.

d. With regard to Element No. 12, would Columbia agree to providing the
Commission with copies of any complaints regarding compliance with the Standards of Conduct
within the 5-day notification period and to additionally provide the Commission the preliminary
results of its investigation simultaneously with the communication of those preliminary results to
the complainant?

€. With regard to footnote 3, explain why Columbia should be allowed to participate
in joint marketing with its affiliates. Will other marketers be given the opportunity to participate
in these joint marketing efforts on a simultaneous and non-discriminatory basis as is required in
the Columbia Gas of Pennsylvania program?

Response:
a. These are the only ones of which we are aware.
b. Because we directly assign costs and have no cost allocation manual.
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C. Columbia is only aware of any such provisions from Ohio. See attached pages from
January 9, 1997, and June 18, 1998, orders of the Public Utilities Commission of Ohio.

d. Yes.

e. Columbia currently does not engage in joint marketing, sales, advertising or

research and development with its non-regulated affiliates. However, Columbia should be
allowed to join with a non-regulated division, affiliate, or subsidiary in promotional, marketing,
sales, advertising, or research and development activities, provided that: (1) The quality or
availability of regulated service from the utility is not conditioned upon or in any way tied to
receipt of service from the utility’s unregulated affiliate with whom the joint promotion,
marketing, sales, advertising or research and development activities are conducted; and (2) the
utility engages in similar joint marketing efforts with any other provider of energy or energy-
related products and services upon request, under substantially similar terms and conditions.
Other marketers will indeed be given the opportunity to participate in joint marketing efforts on a
non-discriminatory basis as is required in the Columbia Gas of Pennsylvania program.




PUCO Order dated January 9, 1997
96-1113-GA-ATA %

The Staff believes, and the Company has agreed, that any affiliate that provides
service to COH and its affiliated marketer should be subject to periodic audits. All books
and records of these affiliates shall be open for inspection of the Commission to perform
such audits. These audits will assure that the non-affiliated marketers are being treated
fairly. The Staff also believes that any ancillary service, such as billing and envelope
service, that is not tariffed should be priced uniformly for affiliated and non-affiliated
companies and available to all equally. For example if COH provides bill stuffers for the
affiliate marketer for $.01 then the market has been established as $.01 and any other
competitor should also be charged $.01.

In terms of customer information, the Company has stated during Staffs
investigation that they will respond to requests for information from marketers in a
like manner to all parties, regardless of the affiliation. The exact provisions under
which the information will be supplied will be contained in the contract between the
parties. In general, the Company expects to provide the information at cost. Further,
COH has assured the Staff that its affiliated marketer will have access to customer
information in no different manner than a non-affiliated marketer.

The Staff believes that the GCR management/performance audit of COH
following the end of the first year of the program could also be used to review the terms
and conditions of information being provided to the affiliate marketer and potential
competitors. Further, it should be noted that there is no prohibition on the
Commission initiating management and financial audits by its Staff or designees as
needed The Commission will arbitrate unresolved disputes between COH and the
respective marketers. With regard to Stand's language changes discussed above, the
Staff recommends tha¢ COH provide all participating marketers with the same
information it provides its own affiliate marketer and not be limited to only those
requesting same.

In becoming a marketer and pool operator under this program, COH is requiring
the operator to subscribe also to a code of conduct. As part of this code, the Company
requires the marketer, in its contract with the customer, to include the marketer's
customer service address and telephone number; include a statement describing the
marketer's dispute resolution procedure; include a clear presentation of the terms of the
gas purchase agreement (e.g., one year), the process, billing, and payment terms; and
notice that the continuation of this program is subject to the Commission's approval.
Stand does not believe a code of conduct is warranted for marketers.

Staff has reviewed the Marketer's Code of Conduct section and finds such code to
be appropriate. Further, the Staff recommends that language should be included that
states that marketers will, upon request, provide to the Consumer Services Department
(CSD) Staff copies of all informational materials and standard contracts for use in
complaint handling. Also, during the course of participation in the program, when
material changes are made to this information, marketers will provide copies to the




PUCO Order dated June 18, 1998
98-593-GA-COI et al. -20-

could give the affiliated marketing company an unfair advantage. The affiliate code of
conduct was established to minimize any favoritism a utility might give to an affiliate
marketer. While the code provisions seem to have prevented widespread abuse, the
staff believes an inherent incentive still exists to favor an affiliated marketing company
over a nonaffiliate. Therefore, the staff claims that it will continue to monitor
compliance with the codes of conduct by aggressively investigating marketer and
customer complaints. The staff t this recommendation is less cumbersome
than the original audits suggested by the staff, but would allow the staff the opportunity
to monitor the emerging competitive market for potential anti-competitive behavior.

S———

The staff recommends that the Comumission reiterate in its order that the
prohibition in the affiliate code of conduct against sharing information between the
regulated and nonregulated affiliates applies also to the LDC's service company, to the
extent it obtains such information from the LDC. The staff also recommends that the
LDCs meet with staff within 90 days of the issuance of the order in this proceeding to
discuss development of a procedure by which code of conduct requirements directed at
the LDC/ affiliate relationship can be audited or otherwise verified.

According to the staff, almost all interested parties believe the use of the name

and logo (or similar names and logos) of the regulated company by the affiliated

marketing company in promotional and advertising spots enhances the name
recognition and customer awareness of the affiliated marketing company. Some feel
that complete restriction is the only way to solve the problem, while others believe no
restrictions are necessary.

The staff contends that proponents of complete restriction have argued that
ratepayers created the value of the company name and logo by paying, through rate base,
for the creation and mailing of utility bills and bill stuffers (or direct mailings). This
information includes the name and logo, and it could be contended that customers
should not be exploited by its use. The staff states that some parties believe this is
equivalent to asking customers to pay for the direct marketing which they receive, not
in terms of-an additional expense in the final product, but up-front before a selection on
a product is made.

As a possible solution to the affiliate branding issue, the staff cites to a proposal
advocated by a commissioner in the California electric restructuring docket in which a
utility would be precluded from processing the direct access requests of its affiliate if the
affiliates’ market share exceeds 20 percent of the direct access market (by volume of
kilowatt hours sold) within the utility's service territory. This 20 percent "competitive
cap” would be applied separately for each class of customer, residential, commercial,
agricultural, and industrial. The staff claims that this competitive cap would not
prohibit the affiliates from competing, but would permit entry of enough additional
marketers to ensure a competitive market. The application of the competitive cap by
market segment would prevent the utility's affiliate from "cream skimming” the more




PSC Data Request Set 2
Question No.27
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 27

Does Columbia believe it should be allowed to enter into joint purchasing agreements
with its affiliates? Fully explain your response.

Response:
Columbia respectfully requests clarification to this question. Does the questioner want

Columbia’s opinion on entering into joint purchasing agreements as part of its proposed small
volume gas transportation program?




PSC Data Request Set 2
Question No.28
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
‘ CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 28

What types of safeguards does Columbia have in place with regard to the transfer of
employees, along with any proprietary information they may have, to affiliates operating in the
competitive environment? Does Columbia believe such safeguards are necessary? Fully explain
your response.

Response:

Columbia believes it is inappropriate for a regulated utility and a non-regulated affiliate to
share operational employees. Columbia employs safeguards designed to immediately suspend an
employee’s access to proprietary information, particularly customer information, upon
completion of their tenure with Columbia. If an employee transfers to another Columbia Energy
Group company the suspension of the employee’s access to general information, such as e-mail,
would be lifted. Access to proprietary information and customer information, however, would be
terminated. If an employee leaves the employ of all Columbia Energy Group companies their
access to any Columbia information would be terminated.




PSC Data Request Set 2
Question No.29
Respondent: S. M. Katko

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 29

Refer to the response to Item 48 of the Commission's Order of July 2, 1999. Provide
Columbia's cost allocation procedures or manual employed in recording affiliate transactions.

Response:

Columbia does not have a cost allocation manual or other written cost allocation
procedures for use in recording affiliate transactions as all costs are directly assigned to the
greatest extent possible.




PSC Data Request Set 2
Question No.30
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 30

Refer to the response to Item 49 of the Commission's Order of July 2, 1999. Should
marketers be required to file information relevant to complaints and that relate directly to
disputes, even if no request is made? If the answer is still no, that this would still be too much of
an administrative burden for all concerned, would a requirement that such information be filed
for a year after the program starts be more reasonable or advisable?

Response:

No. We see this as an unnecessary step and an administrative burden for any time period.




PSC Data Request Set 2
Question No.31
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 31
Refer to the response to Item 51 of the Commission's Order of July 2, 1999.

a. How many marketers have supplied input concerning the question of Columbia
continuing the billing function?

b. Provide support for Columbia's statement that it believes it will be able to remain
collector of franchise fees, gross receipts taxes and sales taxes when applicable if it remains the
billing agent.

Response:

a. Columbia has directly sought the input of one marketer, FSG Energy Services,
regarding the proposed program. Marketers that have called and asked for details of the
proposed program have been informed of this element and have not indicated any concerns with
Columbia continuing to provide the billing function.

b. Columbia replied in response to Item 51 of the Commission’s July 2, 1999 Order
that it believed that it would continue to be able to collect franchise fees, gross receipt taxes and
sales taxes on customer choosing to purchase their gas from a marketer. Upon further review,
Columbia believes that it will be able to continue to collect and remit franchise fees. Columbia,
however, is in the process of seeking an opinion from the Kentucky Revenue Cabinet whether
Columbia should collect and remit gross receipt taxes and sales taxes from small volumes gas
transportation customers under the proposed program.
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PSC Data Request Set 2
Question No.32
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 32

Did the Collaborative discuss the appropriateness of requiring marketers to file tariffs and
possibly certain annual information with the Commission? If yes, provide minutes of those
discussions and the conclusions reached.
Response:
We discussed this and reached consensus that we wanted to encourage marketers to participate in

Columbia’s CHOICE Program and that these type requirements could have the opposite affect.
There were no actual minutes from any of the Collaborative discussions.




PSC Data Request Set 2
Question No.33
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999
Question No. 33

What is Columbia's opinion regarding a requirement that marketers file some sort of tariff
and provide annual information to the Commission?

Response:

Columbia shares the opinion of the Collaborative as described in Response 32.
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PSC Data Request Set 2
Question No.34
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 34

In Administrative Case Nos. 359 and 370, the Commission imposed certain regulatory
requirements on new market entrants. Why would this information not be necessary for the
Commission to adequately and efficiently monitor competitive service offerings in the natural
gas industry?

Response:

While the Commission receives certain telecommunication information directly from the
providers, Columbia believes the present natural gas environment is much different. In 1996 the
Kentucky telecommunications toll market had hundreds of suppliers vying to reach Kentucky’s
entire population. Columbia is but one Kentucky natural gas distribution utility hoping to attract

Marketers to compete for its approximately 120,000 residential and small commercial/industrial
customers.

Prior to the referenced Commission Orders the telecommunications entities had been
subject to the Commission’s full jurisdiction. Natural gas marketers have not previously been
subject to the Commission’s regulation. In 1987 when transportation first became available to an
LDC’s large volume customers, the Commission found no reason to regulate brokers or dealers.*
Marketers without physical facilities to directly connect with a customer for delivery were termed
brokers or dealers. Marketers with facilities to directly connect with a customer for physical
delivery were termed transporters and were subject to regulation as such. It is marketers
previously referred to as brokers or dealers that will be eligible for Columbia’s program. These
marketers and others of the same definition are being offered the opportunity to expand their
sales to include Columbia Gas of Kentucky customers. Sales will only be possible if the
marketer can create savings for the end-user relative to Columbia’s rate. If taking advantage of

this opportunity includes becoming a utility, that may eliminate the enthusiasm for participation
by marketers.

2 Administrative Case No. 359, Exemptions for Interexchange Carriers, Long Distance Resellers, Operator Service
Providers and Customer-Owned, Coin-Operated Telephones, Order dated June 21, 1996.

3 Administrative Case No. 370, Exemptions for Providers of Local Exchange Service Other Than Incumbent Local
Exchange Carriers, Order dated January 8, 1998.

4 Administrative Case No. 297, An Investigation of the Impact of Federal Policy on Natural Gas to Kentucky
Consumers and Suppliers, Order dated May 29, 1987.




PSC Data Request Set 2
Question No.35
Respondent: Stephen R. Byars

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 35

In other jurisdictions such as Ohio where Columbia affiliates are participating in "choice"
programs, explain what type of information is provided to the Commission so that it can provide
"Apples to Apples" comparative charts.

Response:

Ohio is the only jurisdiction where Columbia distribution companies operate Customer
Choice M programs where the Commission publishes apples to apples comparisons of marketers
gas cost offers to small volume customers. In Ohio, each marketer selects the rate that they want
the Public Utilities Commission of Ohio (“PUCO”) to put in the apples to apples chart.
Columbia Gas of Ohio does supply the PUCO with a list of approved marketers. The PUCO
then solicits the rates from the marketers.
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Question No. 36

Refer to the response to Item 52 of the Commission's Order of July 2, 1999. How much
will it cost for Columbia to perform each billing rate change? Provide supporting workpapers.

Response:

Columbia has not undertaken its own study to determine how much it would cost to
perform each billing change. The Collaborative intuitively agreed that $25 as used in Ohio and
Pennsylvania is a reasonable charge. This approach is also favorable because it will apply only
to marketers that exceed the limits set forth in the tariff.
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Question No. 37

Refer to the response to Item 53 of the Commission's Order of July 2, 1999.

a. Explain whether the response means that there is no cost support for the proposal
for Columbia to retain 2.5 percent of marketer revenues. Was the proposal agreed to by the
Collaborative solely because Columbia Gas of Pennsylvania uses the same multiplier?

b. Is any contribution on the part of Columbia to the stranded cost recovery pool
reflected in Exhibit A of Columbia's application?

Response:

a. It is impossible to provide cost support for the 2.5 percent multiplier on
marketer’s receivables as it is simply an estimate. The Collaborative relied on Columbia Gas of
Pennsylvania’s multiplier amount as a guide and agreed on the amount for use in the proposed

program.

b. No.
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Question No. 38

Refer to the response to Item 54 of the Commission's Order of July 2, 1999. How much
will it cost Columbia per account per month to provide billing for marketers? Provide supporting
workpapers.

Response:

Columbia has not undertaken a study to determine the exact cost of providing billing
service to marketers. The Collaborative studied this issue and based on the components of the
proposed program determined that the 20 cent rate was reasonable in Kentucky. It is the same
rate charged by Columbia of Pennsylvania.
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Question No. 39

Refer to the response to Item 58 of the Commission's Order of July 2, 1999. What will be
the rate impact on new customers with usage between 6,000 and 25,000 Mcf who no longer
qualify for DS service? Will these customers pay more or less as small volume transportation
program customers as opposed to being DS customers?

Response:

Whether these customers pay more or less would be determined by the level of stand-by
service they would need to contract for with Columbia to meet the 100% peak day requirement
and the current cost of the stand-by service under the DS rate schedule.




PSC Data Request Set 2
Question No.40
Respondent: Kimra H. Cole

BEFORE THE PUBLIC SERVICE COMMISSION OF KENTUCKY
CASE NO. 99-165
INFORMATION REQUESTED BY THE PUBLIC SERVICE COMMISSION
IN ORDER DATED JULY 30, 1999

Question No. 40

Refer to the response to Item 59 of the Commission's Order of July 2, 1999. Will the
Actual Cost Adjustment also be calculated by dividing by sales plus Rate Schedule SGVTS
volumes? If not, why not?

Response:

No. The total (over)/under recovery amount for the Actual Cost Adjustment will be the
net amount of purchased gas cost less the amount debited to the Stranded Cost/Recovery Pool for
the reporting period. This net amount is the actual cost of gas purchased for sales customers.
Therefore, it will be divided only by sales volumes to compute the ACA factor.
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Question No. 41

Refer to the response to Item 61 (b) and (c) of the Commission's Order of July 2, 1999
where it states that "Lowering the cost will permit more low-income customers to participate."

a. Identify which cost is being lowered and explain how lowering that cost is going
to benefit Customer Assistance Program ("CAP") participants.

b. Gas commodity costs are not a cost of the CAP plan. If by participating in the
Choice program the cost that is being lowered is the gas commodity portion of the CAP
participants' bills, explain how lowering that cost will permit more low-income customers to
participate.

Response:

a. The statement in the response to Items 61 (b) and (c) that “Lowering the cost will
permit more low-income customers to participate” referred to the gas costs paid by each
participant. If the cost of gas can be lowered by aggregating the CAP customers and bidding
their gas cost to a marketer then their bills will be lower. As a result, more customers can take
advantage of CAP while the amount that is contributed from individual customers remains
constant. These cost savings would be in addition to the reduced expenses described in detail in
the response to Item 61 (a) of the Commission’s July 2, 1999 Order.

b. Gas commodity costs are a cost of the CAP plan. Each participant pays a
percentage of their total gas bill, delivery charge plus cost of gas, based on their income. So, as
described in Item 41 (a), by aggregating the CAP customers and bidding their gas cost to a
marketer, each participant will save on their total gas bill. By lowering the participants’ bills,
each will pay a larger percentage of their monthly bill. This will reduce the shortfall of the
program and allow the program to serve additional participants.
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Question No. 42

Refer to the response to Item 62, part (a)(4), referring to the third-party evaluator's report
at Page 11, Section VII. There Columbia cites the statement that "the data do not provide a clear
indication of whether the CAP program has resulted in increased consumption by the
participants” as support for the statement in the application that the third-party evaluator's report
"substantiates the effectiveness of the program by encouraging energy conservation."

a. The text and tables on page 11 of the third-party evaluator's report immediately
preceding the sentence cited by Columbia demonstrate that of the three groups of CAP
participants, two groups experienced increased consumption relative to the control group during
the three years of the CAP pilot while one group experienced decreased consumption relative to
the control group during the period.of the pilot program. These results support the final
statement in that section of the report, which is the statement cited by Columbia in its response to
part (a)(4). In light of the results of the evaluator's analysis, explain how Columbia determined
that that statement substantiated the program's effectiveness in encouraging energy conservation.

b. Given the results of the evaluator's analysis explain whether Columbia agrees that
the final statement in that section of the report could just as easily been written to say "the data
do not provide a clear indication of whether the CAP program has resulted in decreased
consumption by the participants."

Response:

a. All CAP program participants were referred to existing state administered
weatherization programs. Some CAP program participants were served through the
weatherization program that they otherwise may not have been aware of. Thus, while the data do
not provide a clear indication of whether the CAP program resulted in a significant increase or
decrease in consumption, participation in weatherization will have a long-term effect to decrease
consumption.




b. The statement in the evaluator’s report was made after asking the research
question, “Did energy consumption increase following entry into the CAP program?” Decreased
consumption was not a major goal of the CAP program and so was also not a focus of the
evaluator’s report. In the original development of the CAP pilot program some parties expressed
concern that fixed payments might encourage increased consumption. It was therefore agreed
that energy use would be evaluated to identify increased consumption.
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Question No. 43

Refer to the response to Item 63 (b) of the Commission's Order of July 2, 1999

concerning the Collaborative not seeing the need to include the type of information identified in
the CAP tariff.

a. Describe the degree to which the Columbia Collaborative decides what should or
shouldn't be included in the tariffs of Columbia Gas of Kentucky.

b. Is there any reason other than that identified in part (b) of the response for why
Columbia would oppose its tariff including the type of information identified in the request?

Response:

a. The Collaborative reviewed and accepted each item of the proposed program,
including the proposed tariffs, prior to the actual filing at the Commission.

b. Columbia believes that the CAP program was intended to operate within the
parameters established by the Commission in its Order in Case No. 94-179. Columbia also
believes that the intent of the program was to operate flexibly, using input from the Collaborative
to best meet the needs of the program participants, Columbia customers and Columbia
shareholders. Columbia is not opposed to filing the CAP Program Description with the
Commission as it has done previously.
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Question No. 44

Refer to the response to Item 64 of the Commission's Order of July 2, 1999 concerning
the benefits of the CAP program. Part (b) of the response, referring to page 14 of the third-party
evaluator's report, identified the statement in the report that "The estimated total annual benefits
to non-participants is $26,419.23." This figures to roughly $80,000 in benefits over a period of
three years. In the same paragraph on page 14 of the report the third-party evaluator states, "The
cost of the CAP program for the third year was $332,707." Below that paragraph, in the
Summary of CAP Financial Results, the evaluator shows that for the three-year pilot the total
cost of the program was $972,515 and that the amount charged to non-participants was $452,851.
In his final sentence in that section of the report the evaluator states, "Based on this analysis the
program benefits do not outweigh the program costs." Given these results and the third-party
evaluator's conclusion explain why Columbia is proposing to continue the CAP program with
relatively minor modifications which may not do much to close the gap between the program
costs and benefits.

a. In part (a) of the response Columbia states that the continuation of the CAP
program as proposed "does not have all of the elements of a permanent program.” In Columbia's
view does the non-permanent nature of the proposal to continue the CAP program justify its
continuation even though it falls short of benefiting all ratepayers as was called for by the
Commission when it approved the CAP pilot in 19947

Response:

Columbia believes that the modifications to the program will help to close the gap
between the program costs and benefits. In addition, for the first time, the program administrator
will be able to proactively impact the cost of gas to the program’s participants. As gas costs
make up better than half of a customer’s bill, savings to gas cost will reduce expenses even
further. This will allow greater participation and help close the gap.

a. Columbia believes that the added modifications to the program and the new element of
aggregating program participants will add benefits to more Columbia customers. As these
modifications remain to be implemented, it is difficult to estimate the impact of these

- modifications. Columbia believes that the implementation of the proposed small volume gas




transportation program (“SVGTS”) will benefit Columbia’s CAP participants and that the
continuation of the program during the term of the “SVGTS” will help the Collaborative and the

Commission determine the true value of the program to both participants and other Columbia
customers.
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Question No. 45

Refer to the response to Item 65 of the Commission's Order of July 2, 1999. Explain in
detail how introducing Customer Choice produces any new incentives or enhances any existing
incentives for Columbia to become more efficient in the management of its gas procurement
function.

Response:

Neither of Columbia's previous incentive programs included potential downside for
Columbia. This new proposal, expanded to provide solutions for providing customers with
choice and for dealing with the issue of stranded costs, includes the risk of a $3 million expense
to Columbia if the stranded cost is not managed well.

Columbia has experienced reduced value in its capacity release markets in Kentucky, yet
in the proposal, Columbia must be able to create the necessary value from that market in the
coming years to help manage the financial balance of the program. To the extent we are not able
to do that, we increase our risk related to the $3 million cost at the end of the day.

In addition to these risks, significant contributions from Off System Sales will be required
to avoid a potential loss of $3 million to Columbia's shareholders.

Customer CHOICE certainly produces a need for focus by the company on its
procurement and capacity management processes. CHOICE and the stranded cost issues that
come with it, encourage utilities to develop new ways of thinking about supply planning, and the
management of supply and capacity contracts. This focus can lead to a more effective use of
industry capacity. Columbia believes this is ultimately beneficial to all of its customers, whether
they choose a new supplier of the gas commodity or continue purchasing gas from Columbia.
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Question No. 46

Refer to the response to Item 66 of the Commission's Order of July 2, 1999, where it
refers to there being two approaches to designing programs to help customers save on the
commodity portion of their gas bills.

a. Explain why Customer Choice and an expansion of the existing gas cost incentive
mechanisms to include elements such as gas commodity and transportation costs could not co-
exist.

b. Identify and describe in detail the relative risks of an expanded, more
comprehensive incentive program compared to the risks of a customer choice program such as
that proposed by Columbia.

Response:

a. Columbia believes that the national trend to competitive markets in all energy
industries will ultimately result in marketers supplying the bulk of natural gas to customers of all
classes with the traditional utility serving a much smaller portion of the market. Allowing a
utility to include commodity in its gas cost incentive program at the same time it offered
Customer Choice would distort the market and impede the transition to a fully competitive
market. Columbia believes that the proposed program allows for a smoother transition to a
competitive marketplace than a program that includes commodity in a gas cost incentive plan.

b. One reason that its difficult to provide an all-encompassing benchmark while
customer CHOICE exists is that the typical umbrella gas cost incentive today involves a fixed
price for the utility to beat. This results in the utility needing to lock up a significant amount of
volume in forward pricing (fixed price) purchases (this sometimes occurs within minutes of the
Commission’s signature on the order approving the program). Failing to lock up gas volume at
future prices, when so many dollars are at stake, would put too much risk on the shareholders.
One could mitigate this risk by increasing the price of gas that the utility needs to be beat, but the
customers may end up paying more than they would without the incentive. When this need to
lock up prices is combined with a good customer CHOICE program, an unknown variable on the
demand side of the equation is created. Such a combination of incentive and CHOICE would




— —

place the LDC in the position of either taking very large risks related to price, or more likely,
being placed in the position of needing to purchase costly insurance to protect it from risk. This
is the risk of locking in volume and price for a future market that can be either larger or smaller
than expected.

Another incentive method is to follow an index. However, Columbia already pursues a
least cost purchasing plan. We feel that it is difficult to create much value from such a program,
either for our customer or the company. Our experience is that such programs tend to be
complex, administratively burdensome, and essentially cause the LDC to purchase at the market
to avoid price speculation.
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Question No. 47

Refer to the response to Item 67 of the Commission's Order of July 2, 1999. If an
alternative plan were determined by the Commission to be in the public interest in spite of the
agreement of the Collaborative, how would Columbia propose to cover stranded costs?

Response:

The question posed implies that an alternative plan to the one agreed upon by the
Collaborative would not establish a plan for the recovery of stranded costs incurred by Columbia.
Columbia and the Collaborative have agreed on the proposed program taken as a whole and must
point out that the program was developed with much discussion, debate and compromise.
Columbia followed the direction of the Commission’s Order in Administrative Case No. 367 on
July 1, 1998 and developed a program in a collaborative setting where there was “an effort to
reach compromise consistent with the public and utility shareholder interest” as the Order directs
on Page 3. Furthermore, the Order states on the same page that this “will be considered crucial
in the Commission’s final decision regarding a utility’s proposed customer choice program.”
Columbia maintains that an alternative plan to the one agreed upon by the Collaborative would
contradict the Commission’s Order and render all collaborative arrangements in the future
useless.
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