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REMARKS 

FRANK SIMPSON/COVERED HOMEOWNERS-MOTION FOR CONTEMPT AND TO REFUND SEWER CHARGES 

ROBERT MOORE COVERED BRIDGE UTILITIE-MEMO IN RESPONSE TO MARCH 10,99 ORDER OF PSC AND IN OP 
ROBERT MOORE COVERED BRIDGE-REQUEST FOR INFORMAL CONFERENCE 
COUNTRYSIDE HOMEOWNERS ASSOC-MOTION TO CONSOLIDATE,INTERVENE,ENJOIN COLLECTION OF FEES 

Order scheduling 4/13 hearing; info due 3/30 

Order scheduling an informal conference on 4/1/99 at 1O:OO in Hearing Room 2. 
COVERED BRIDGE UTITLITES ROBERT MOOR-MEMO IN OPPOSITION TO MOTION TO CONSOLIDATE MOTION TO 
HAYFIELD UTILITIES ROBERT MCLURE-REPLY TO MOTION TO CONSOLIDATE AND MOTION TO INTERVENE 
Informal Conference Memorandum 
Order cancelling 4/13 hearing 
CHARLES MERZ / COVERED BRIDGE-LETTER ASKING FOR EXTENSION TO 4/15/99 
ROBERT MOORE COVERED BRIDGE UTILITY-NOTICE OF FILING 
Order denying Homeowner's intervention & to consolidate with 97-455 & 97-457 
Stipulation of Facts and Agreement filed 
FRANK SIMPSON COVERED BRIDGE FARMS-MOTION TO REMAND MOTION FOR CONTEMPT 
FINAL ORDER; STIPULATION IS ADOPTED & APPROVED IN ITS ENTIRETY 
HAZELRIGG AND COX-PENALTY PAYMENT OF $1000.00 
Receipt for penalty payment of $1000.00 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. ) 
ALLEGED FAILURE TO COMPLY WITH ) CASENO. 
THE COMMISSION’S OCTOBER 9,1998 ) 99-079 
ORDER IN CASE NO. 97-455 1 

RECEIPT OF PAYMENT 

This is to acknowledge receipt of one check in the amount of $1000.00, 
payable to Kentucky State Treasurer on September 1, 1999 from Hazelrigg and 
Cox, Attorneys at Law. This represents full payment of the penalty assessed 
against Covered Bridge Utilities, Inc. in the above-styled action. w** QYQ 

Stephanie Bell 
Secretary of the Commission 
Dated q-16-V) 



WZLLZAM P. CURLIN, JR. 
JOHN B. BAUG- 
ROBERT C. MOORE 
HOLLAND B. SPADE 

HAZELRIGCS AND C o x  
ATTORNEYS AT LAW 
41s WEST MAIN STREET 

P. 0. BOX 676 

FRANKPORT, KENTUCKY 40608-0676 

September 1, 1999 

Office of General Counsel 
Honorable Bill Willis 
Public Service Commission 
730 Schenkel Lane 
P.O. Box 615 
Frankfort, Kentucky 40602 

Re: In the Matter of: Covered Bridge Utilities, Inc.; Case No. 99-079 
GEREVL C L , i b , .  ..‘, 

Dear Bill: 

Pursuant to the Order entered by the Public Service Commission on July 30, 1999, 
please find enclosed a check in the amount of $1,000.00 made payable to the Kentucky State 
Treasurer. Please call me if you have any questions concerning this matter. 

/’ Robert C. Moore 

cc: Marty Cogan 

DYKE L HAZELIUGQ (1881-1970) 

LOUIS COX (1907-1071) 

Fax: (50‘2) 875-7158 

TELEPHONE: (509)  227-2271 



e 

COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 
FRANKFORT, KY. 40602 

(502) 564-3940 

CERTIFICATE OF SERVICE 

RE: Case No. 99-079 
COVERED BRIDGE UTILITIES, INC. 

I, Stephanie Bell, Secretary of the Public 
Service Commission, hereby certify that the enclosed attested 
copy of the Commission’s Order in the above case was 
served upon the following by U.S. Mail on July 30, 1999. 

Parties of Record: 

Lawrence W. Smither 
Pres iden t 
Covered Bridge Utilities, Inc. 
136 St. Matthews Avenue 
Suite 275 
Louisville, ICY. 40207 3191 

Hon. Frank G. Simpson 
Simpson Law Offices 
Suite 102 
11414 Main Street 
Middletown, ICY. 40243 

Honorable Robert C. Moore 
Attorney for Covered Bridge 
Hazelrigg and Cox 
P.O. Box 676 
415 West Main Street 
Frankfort, ICY. 40602 0676 

Secretary of the Commission 

SB/sa 
Enclosure 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. 1 

) 
ALLEGED FAILURE TO COMPLY WITH THE ) 
COMMISSION’S OCTOBER 9,1998 ORDER ) 
IN CASE NO. 97-455 ) 

) CASE NO. 99-079 

O R D E R  

By Order dated March I O ,  1999, the Commission initiated this cas to allow 

Covered Bridge Utilities, Inc. (“Covered Bridge”) to show cause why it should not be 

subject to the penalties prescribed in KRS 278.990 for two probable violations of the 

Commission’s October 9, 1998 Order in Case No. 97-455.’ Case No. 97-455 was a 

rate case in which Covered Bridge sought to increase its charges for sewer treatment 

service to the Covered Bridge Farms subdivision. In approving a rate increase, the 

October 9, 1998 Order required Covered Bridge to: 1) file within 30 days a revised tariff 

setting forth the new rate; and 2) file within 60 days a rate application to establish an 

initial rate for service to a new customer, Hayfield Utilities, Inc. (“Hayfield”), and to adjust 

as appropriate the existing residential rate. The two probable violations arise from the 

failure by Covered Bridge to file its revised tariff within 30 days of October 9, 1998, and 

to file a rate application within 60 days. 

’ Case No. 97-455, The Application of Covered Bridge Utilities, Inc. For a Rate 
Adjustment Pursuant to 807 KAR 5076 For Small Utilities. 



The -Covered Bridge Farms Homeowners’ Association (“Homeowners’ 

Association”) had filed with the Commission on February 16, 1999 a motion requesting 

that Covered Bridge be held in contempt for failing to comply with the October 9, 1998 

Order and requesting a refund of sewer charges. In initiating this show cause 

proceeding, the Commission determined that this motion by the Homeowners’ 

Association should be addressed as a part of this show cause case. 

A hearing was scheduled to be held on April 13, 1999, but it was canceled at the 

request of Covered Bridge and an informal conference was held on April 1 , 1999. As a 

result of the discussions at that conference, Covered Bridge and the Commission Staff 

entered into a Stipulation of Facts and Agreement (“Stipulation”), which has been filed in 

the record and is attached hereto as Appendix A. The Stipulation is intended to operate 

as a complete resolution of all issues pending in this case. 

As provided for in the Stipulation, Covered Bridge has filed the tariffs required by 

the October 9, 1998 Order in Case No. 97-455. A new rate application will be filed by 

July 1, 1999 to establish a rate for treating the sewage collected and transported by 

Hayfield Utilities, Inc. and to adjust as appropriate the existing residential rate of 

Covered Bridge. In addition, the Stipulation provides for the payment by Covered 

Bridge of a $1,000 civil penalty. 

The Homeowner’s Association participated in the informal conference and have 

been served with a copy of the Stipulation. By motion filed on May 14, 1999, the 

Homeowners’ Association stated that if the Stipulation is accepted by the Commission, 

the earlier motion by the Homeowners’ Association for contempt and a refund of sewer 

charges should be dismissed as moot. 

-2- 



In determining whether the results of the Stipulation are in the public interest and 

are reasonable, the Commission has taken into consideration its comprehensive nature 

and the willingness of Covered Bridge to cooperate to achieve a resolution of this case. 

Based on the evidence of record and being sufficiently advised, the Commission hereby 

finds that the Stipulation is in accordance with the law and does not violate any 

regulatory principal. The Stipulation is a product of arms-length negotiations among 

capable, knowledgeable parties, is in the public interest, and results in a reasonable 

resolution of all issues in this case. 

IT IS THEREFORE ORDERED that: 

1. The Stipulation is adopted and approved in its entirety as a complete 

resolution of all issues in this case. 

2. Covered Bridge shall pay $1,000 as a civil penalty within 30 days of the 

date of this Order by certified check or money order payable to the Kentucky State 

Treasurer and mailed or delivered to the Office of General Counsel, Public Service 

Commission, 730 Schenkel Lane, Frankfort, Kentucky. 

3. The motion for contempt and refund of sewer charges filed by the 

Homeowners' Association is dismissed as moot. 

Done at Frankfort, Kentucky, this 30th day o f  July, 1999. 

By the Commission 

ATTEST: 



APPENDIX A 

AN APPENDIX TO AN ORDER OF THE KENTUCKY P U B L I C  S E R V I C E  
COMMISSION I N  CASE NO. 99-079 DATED JULY 30, ,1999 

COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. 
) CASE NO. 99-07Q 

ALLEGED FAILURE TO COMPLY WITH THE ) 
COMMISSION’S OCTOBER 9,1998 ORDER ) 
IN CASE NO. 97-455 

STIPULATION OF FACTS AND AGREEMENT 

By Order dated March 10, 1999, the Commission initiated this proceeding Po 

determine whether Covered Bridge Utilities, Inc. (Covered Bridge”) should be subject to 

the penalty’s prescribed in KRS 278.990 for two probable violations of the 

Commission’s October 9, 1998 Order in Case No. 97-455.’ In that Order, the 

Commission approved new sewer rates for Covered Bridge and directed it to file the 

following: 

1. Revised tariffs setting forth the new rates within 30 days of October 9, 
‘ 

1998; and 
,, 

2. A new rate application to establish an initial rate for an adjoining sewer 

utility, Hafield Utilities, Inc. (“Hayfield”) and to adjust as appropriate the residential rate + 

within 60 days of October 9, 1998. 

Covered Bridge had not made either of the required filings when due or prior to 

the initiation of this proceeding on March 10, 1999. Pursuant to Covered Bridge’s 

request, an informal conference was held at the Commission’s offices on April 1, 1999. 

‘ Case No. 97-455, The Application of Covered Bridge Utilities For a Rate 
Adjustment Pursuant to the Alternative Rate Filing Procedure For Small Utilities. 



Covered Bridge and the Commission Staff submit the following agreement for the 

Commission’s consideration in rendering its decision in this proceeding: 

1. Covered Bridge agrees that the Commission’s March 10, 1999 Order 

accurately presents the facts relevant to this proceeding. 

2. Covered Bridge has now filed its revised tariff as required by the 

Commission’s October 9, 1998 Order in Case No. 97-455. 

3. Covered Bridge will file no later than July 1, 1999 an application to 

establish an initial rate for Hayfield and to adjust as appropriate the existing residential 

rate. Although Covered Bridge now consists of two separate treatment plants, a 

number of the operating services are on a shared basis. Since Covered Bridge does 

not allocate cost between the two plants and the development of such an accounting 

system would be unduly complicated and expensive, Covered Bridge will file its July 1, 

1999 rate case based on one unified system serving all customers. 

4. Covered Bridge agrees to waive its right to a hearing in this proceeding 

and further agrees to pay to the Commission a civil penalty in the amount of $1,000 in 

full settlement of this proceeding. This payment and this Stipulation shall not constitute . 

an admission by Covered Bridge that it has violated the Com-mission’s October 9, 1998 

Order in Case No. 97-455. 

5. In the event that the new residential rate proposed by Covered Bridge on 

July 1,1999 is lower than the existing rate of $40.06, the new rate shall become 

effective immediately and be subject to prospective change at the conclusion of the 

Commission’s rate investigation. 

- 2 -  



6. Except as set forth in paragraphs 3 and 5 herein, this Stipulation shall not 

affect in any way the rights of Covered Bridge with respect to the application to establish 

an initial rate for Hayfield and to adjust as appropriate the existing residential rate, or 

any proceedings concerning the application. 

7. Covered Bridge and the Staff agree that if this Stipulation of Facts and 

Agreement is not adopted in its entirety by the Commission, Covered Bridge and the 

Staff reserve their rights to withdraw therefrom and require that a hearing be held on 

any and all matters involved herein. In such event, Covered Bridge and the Staff agree 

that the contents of this Stipulation of Facts and Agreement shall not be deemed 

binding upon the parties hereto, and cannot be used as an admission by either party. 

8. Covered Bridge and the Staff agree that the foregoing Stipulation of Facts 

and Agreement is reasonable, is in the public interest, should be adopted in its entirety 

by the Commission, and if so adopted, no petition for rehearing or judicial appeal will be 

filed. 
f----l. 
\AGpEED OBY: 

d P d L -  
/ Robert C. Moore 

Hazelrigg 81 Cox 
Counsel for Covered Bridge Utilities, Inc. 

Counsel for the Commission 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of 

APPLICATION OF COVERED BRIDGE UTILITIES, 
INC. FOR AN ADJUSTMENT OF RATES 
PURSUANT TO THE ALTERNATIVE RATE 
FILING PROCEDURE FOR SMALL UTILITIES 

) 
1 

) 
) NO. 99-079 

MAY 14 1999 
PUBLIC SERVICE 

COMMISSION 

MOTION TO PROVISIONALLY REMAND MOTION FOR CONTEMPT AND 

TO REFUND SEWER CHARGES 

Comes the Intervenor, Covered Bridge Farms Homeowner’s Association, by 

counsel, and moves the Commission to enter an order remanding the Intervenor’s Motion 

for Contempt and To Refund Sewer Charges, contingent upon the Commission’s entry of 

an Order adopting the Stipulation of Facts and Agreement entered in this action on May 

19, 1999. Upon said entry, the Contempt Motion may be dismissed as moot. 

I 

FRANK G. SIMl’SCfh In 
Simpson Law Offices 
Suite 202 
207 Old Harrods Creek Road 
Louisville, Kentucky 40223 

Fax (502) 244-1811 
Attorney for Covered Bridge Farms 
Homeowner’s Association 

(502) 329-0265 



C L  c 

‘C 

CERTIFICATE OF SERVICE 

It is hereby certified that a true and correct copy of this Motion to Compel 
Production of Documents has been mailed, First Class, postage prepaid, to the following 
this 13th day of May, 1999 to Richard G. R a e  Counsel, Public Service Commission, 730 
Schenkel Lane, Frankfort, KY 40602, and to Robert C .  Moore, Hazelrigg & Cox, 415 W. 
Main St., Frankfort, KY 40602. 

Frank G. SimpsonflI 

2 



Paul E. Patton 
Governor 
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COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 

FRANKFORT, KENTUCKY 40602 

(502) 564-3940 
Fax (502) 564-3460 

www.psc.state.ky.us 

Ronald E. McCloud, Secretary 
Public Protection and 

Regulation Cabinet 

Helen HeltOn 
Executive Director 

Public service Commission 

May 10,1999 

Ms. Helen C. Helton 
Executive Director 
Public Service Commission 
730 Schenkel Lane 
P. 0. Box 615 
Frankfort, Kentucky 40602 

Re: Case No. 99-079 

Dear Ms. Helton: 

Attached hereto please find a Stipulation of Facts and Agreement for filing in the 
case file of the above-referenced case. 

Sincerely, 

Richard G. Raff 
Staff Attorney 

Attachment 

cc: Parties of Record w/attachment 

mDUCATION 
PAYS 

AN EQUAL OPPORTUNITY EMPLOYER h4/F/D 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. 1 
) CASE NO. 99-079 
) 

ALLEGED FAILURE TO COMPLY WITH THE ) 
COMMISSION’S OCTOBER 9, 1998 ORDER ) 
IN CASE NO. 97-455 ) 

STIPULATION OF FACT’S AND AGREEMENT 

By Order dated March I O ,  1999, the Commission initiated this proceeding to 

determine whether Covered Bridge Utilities, Inc. (Covered Bridge”) should be subject to 

I 

I 

the penalty’s prescribed in KRS 278.990 for two probable violations of the 

Commission’s October 9, 1998 Order in Case No. 97-455.’ In that Order, the 

Commission approved new sewer rates for Covered Bridge and directed it to file the 

following: 

1. Revised tariffs setting forth the new rates within 30 days of October 9, 

1998; and 

2. A new rate application to establish an initial rate for an adjoining sewer 

utility, Halrfield Utilities, Inc. (“Hay.field”) and to adjust as appropriate the residential rate 

within 60 days of October 9, 1998. 

Covered Bridge had not made either of the required filings when due or prior to 

the initiation of this proceeding on March I O ,  1999. Pursuant to Covered Bridge’s 

request, an informal conference was held at the Commission’s ofices on April 1 , 1999. 

‘ Case No. 97-455, The Application of Covered Bridge Utilities For a Rate 
Adjustment Pursuant to the Alternative Rate Filing Procedure For Small Utilities. 



Covered Bridge and the Commission Staff submit the following agreement for the 

Commission’s consideration in rendering its decision in this proceeding: 

1. Covered Bridge agrees that the Commission’s March I O ,  1999 Order 

accurately presents the facts relevant to this proceeding. 

2. Covered Bridge has now filed its revised tariff as required by the 

Commission’s October 9, 1998 Order in Case No. 97-455. 

3. Covered Bridge will file no later than July 1, 1999 an application to 

establish an initial rate for Hayfield and to adjust as appropriate the existing residential 

rate. Although Covered Bridge now consists of two separate treatment plants, a 

number of the operating services are on a shared basis. Since Covered Bridge does 

not allocate cost between the two plants and the development of such an accounting 

system would be unduly complicated and expensive, Covered Bridge will file its July 1, 

1999 rate case based on one unified system serving all customers. 

4. Covered Bridge agrees to waive its right to a hearing in this proceeding 

and further agrees to pay to the Commission a civil penalty in the amount of $1,000 in 

full settlement of this proceeding. This payment and this Stipulation shall not constitute 

an admission by Covered Bridge that it has violated the Commission’s October 9, 1998 

Order in Case No. 97-455. 

5. In the event that the new residential rate proposed by Covered Bridge on 

July 1,1999 is lower than the existing rate of $40.06, the new rate shall become 

effective immediately and be subject to prospective change at the conclusion of the 

Commission’s rate investigation. 
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. .  , . 

6. Except as set forth in paragraphs 3 and 5 herein, this Stipulation shall not 

affect in any way the rights of Covered Bridge with respect to the application to establish 

an initial rate for Hayfield and to adjust as appropriate the existing residential rate, or 

any proceedings concerning the application. 

7. Covered Bridge and the Staff agree that if this Stipulation of Facts and 

Agreement is not adopted in its entirety by the Commission, Covered Bridge and the 

Staff reserve their rights to withdraw therefrom and require that a hearing be held on 

any and all matters involved herein. In such event, Covered Bridge and the Staff agree 

that the contents of this Stipulation of Facts and Agreement shall not be deemed 

binding upon the parties hereto, and cannot be used as an admission by either party. 

8. Covered Bridge and the Staff agree that the foregoing Stipulation of Facts 

and Agreement is reasonable, is in the public interest, should be adopted in its entirety 

by the Commission, and if so adopted, no petition for rehearing or judicial appeal will be 

filed. 

Robert C. Moore 
Hazelrigg & Cox 
Counsel for Covered Bridge Utilities, Inc. 

Counsel for the Commission 
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Lawrence W. Smither 
President 
Covered Bridge Utilities, Inc. 
136 St. Matthews Avenue 
Suite 275 
Louisville, KY. 40207 3191 

Hon. Frank G. Simpson 
Simpson Law Offices 
Suite 102 
11414 Main Street 
Middletown, KY. 40243 

Honorable Robert C. Moore 
Attorney for Covered Bridge 
Hazelrigg and Cox 
P.O. Box 676 
415 West Main Street 
Frankfort, KY. 40602 0676 

RE: Case No. 99-079 

We enclose one attested copy of the Commission's Order in 

the above case. 

Sincerely, 

Secretary of the Commission 

SB/sa 
Enclosure 



COMMONWEALTH OF KENTUCKY 

.. . . I 
I 

BEFORE THE PUBLIC SERVICE COMMISSION 

O R D E R  

On March 10, 1999, the Commission initiated this case to allow Covered Bridge 

Utilities, Inc. (“Covered Bridge”) to show cause why it should not be subject to the 

penalties prescribed in KRS 278.990 for two probable violations of the Commission’s 

Octobei 9, 1998 Order in Case No. 97-455.’ Case No. 97-455 was a rate case in which 

Covered Bridge sought to increase its charges for sewer treatment service to the 

Covered Bridge Farms subdivision. In approving a rate increase, the October 9, 1998 

Order required Covered Bridge to: 1) file within 30 days a revised tariff setting forth the 

new rate; and 2) file within 60 days a rate application to establish an initial rate for 

service to an adjoining sewer utility, Hayfield Utilities, Inc. (“Hayfield”), and to adjust as 

appropriate the residential rate. 

I 

I 

On March 25, 1999, the Countryside Homeowner’s Association (“Countryside 

Homeowner‘s”) filed a motion stating that its members are customers of Hayfield and 

requesting: 1) intervention in this show cause case; 2) consolidation of Case Nos. 97- 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. ) 
) CASE NO. 99-079 
) 

ALLEGED FAILURE TO COMPLY WITH THE ) 

IN CASE NO. 97-455 ) 

- 

COMMISSION’S OCTOBER 9, 1998 ORDER -) 

’ Case No. 97-455, The Application of Covered Bridge Utilities, Inc. For a Rate 
Adjustment Pursuant to 807 KAR 5:076 For Small Utilities. 



455 and 97-4572 with this show cause case; and 3) an Order prohibiting Hayfield from 

charging any fees other than those approved in Case No. 97-457. 

On April 6, 1999, Covered Bridge filed a response in opposition to the 

Countryside Homeowner’s motion. Covered Bridge states that members of Countryside 

Homeowner’s are customers of Hayfield, not customers of Covered Bridge, and that 

Hayfield is no longer a jurisdictional utility since it now has no treatment facilities and 

charges only for the collection and transmission of sewage. For these reasons, 

Covered Bridge also claims that Countryside Homeowner’s has failed to demonstrate 

sufficient facts to justify disregarding Hayfield’s separate corporate existence and 

treating it and Covered Bridge as a single entity. Covered Bridge supports its claim of 

separate corporate entities by an affidavit of one of its owners and an affidavit of the 

owner of Hayfield. 

Further, Covered Bridge opposes consolidation on the basis that final orders 

were issued in Case No. 97-455 and 97-457 over six months ago and no rehearing or 

appeal was filed in either case. Finally, Covered Bridge notes that the Commission 

Staff Report in Hayfield’s rate case, Case No. 97-457, explicitly recognized that 

Commission regulation will end once the Hayfield plant is taken out of service and 

sewage is transmitted to Covered Bridge for treatment. Thus, Covered Bridge asserts 

that the Commission now has no jurisdiction to enjoin Hayfield from collecting any fees 

in excess of the rate established in Case No. 97-457. 

* Case No. 97-457, The Application of Hayfield Utilities, Inc. For a Rate 
Adjustment Pursuant To 807 KAR 5076 For Small Utilities. 
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Hayfield Utilities also filed a response in opposition to the Countryside 

Homeowner’s motion. Hayfield echoes Covered Bridge’s claim of separate corporate 

identities and also argues that Countryside Homeowner’s, having intervened in Case 

No. 97-457, is barred by principles of res judicata from now attempting to challenge the 

determination in that case that closing Hayfield’s treatment plant renders its sewage 

collection and transmission system non-jurisdictional. 

Based on the motion, the responses, and being sufficiently advised, the 

Commission finds that the relief requested by Countryside Homeowner‘s is beyond the 

scope of this case. The only issue before us now is whether Covered Bridge violated 

the October 9, 1998 Order in Case No. 97-455 by failing to file certain items by the 

specified dates and, if so, the appropriate remedies for the violations. 

The Countryside Homeowner’s motion attempts to expand this case into an 

investigation of unrelated issues: the corporate relationship of Covered Bridge and 

Hayfield; the fees now charged by Hayfield for sewer collection and transmission 

service; whether Hayfield is a jurisdictional utility; and if so, whether Hayfield is in 

violation of the October 9, 1998 Order in Case No. 97-457. The motion fails to show 

good cause to justify such an expansion of this case. The motion is essentially a 

complaint against Hayfield, but as such it falls short of establishing a prima facie case. 

It includes only vague and general allegations, rather than specific facts to show that 

Covered Bridge and Hayfield are so interrelated that they may legally be considered as 

one entity. 

The Staff Report in Hayfield’s rate case, Case No. 97-457, noted that upon 

connecting Hayfield to Covered Bridge, the Hayfield plant would be taken out of service. 

-3- 



Hayfield would then only be providing collection service, which is not subject to 

Commission regulation under the recent decision in Boone Countv Water and Sewer 

District v. Public Service Commission, Ky., 949 S.W.2d 588 (1997). That Staff Report 

was adopted by the Commission’s October 9, 1998 Order in that case and Countryside 

Homeowner’s raised no objection to the nonjurisdictional nature of Hayfield as a 

collection system. 

While the Commission shares the concerns raised by Countryside Homeowner’s 

that a sewer utility could spin off its collection system to avoid regulation, the Kentucky 

~ 

Commission Case No. 93-275, Covered Bridge Utilities, Inc.’s Application for a 
Certificate of Public Convenience and Necessity, Exhibit A thereto. Attached hereto as I 

1 Appendix A. 

Supreme Court definitively ruled in Boone County that: 

I -4- 

It is logical to conclude that the legislature did not mention collection 
and transmission of sewage because the legislature intended that 
these operations not be regulated by KRS Chapter 278. If the 
legislature had wanted activities pertaining to sewage collection and 
transportation to be regulated by the Public Service Commission, it 
would have specifically so stated in Chapter 278 of the Kentucky 
Revised Statutes. The legislature did not do so. 

However, even assuming the Commission has the authority to disregard the spin-off of 

sewer collection facilities for the sole purpose of avoiding regulation, there is no 

allegation here that Hayfield closed its treatment plant for that reason. To the contrary, 

the Commission’s records show that as early as 1990 an expansion was proposed at 

Covered Bridge which would eliminate the Hayfield treatment plant.3 In addition, the 



Natural Resources and Environmental Protection Cabinet encouraged Hayfield to close 

its treatment plant and connect to Covered Bridge long before the decision in Boone 

~ o u n t v . ~  

In summary, the Commission finds that Countryside Homeowner’s has shown 

neither a special interest in the limited issues in this case nor that its intervention is 

likely to present issues or develop facts that will assist in our consideration of this case. 

Rather, the issues sought to be raised by Countryside Homeowner’s will unduly 

complicate this show cause case. Therefore, intervention will be denied, as will the 

requests to consolidate and to enjoin Hayfield from collecting any fees other than those 

approved in Case No. 97-457 for what is now only a sewer collection system. 

IT IS THEREFORE ORDERED that Countryside Homeowner’s motion. to 

intervene, to consolidate this show: cause case with Case Nos. 97-455 and 97-457, and 

to enjoin Hayfield from collecting fees not approved in Case No. 97-457 is denied. 

Done at Frankfort, Kentucky, this 5 t h  day of May, 1999. 

By the Commission 

ATTEST: 

I 

1 
Case No. 93-275, Transcript of April 25, 1994 Hearing, Exhibit A thereto. 

Attached hereto as Appendix B. 
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APPENDIX A 

AN APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE 
COMMISSION IN CASE NO. 99-079 DATED MAY 5 ,  1999 
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WALLACE 0. WILKINSON 

8 I C  

RL H. BAAOLEY 
8LCA6lARY O w m m  

I 

COMMONWEALTH CF KENTUCKY 
NATURAL RES@URCES AND ENVlnONMEN IAL PnUlECZlON CABINET 

OEPARTMEN'f FOR ENVIRONMENTAL PROTECTION 
FRANKFORT OFFICE PARK 

18 REILLY ROAD 
FRANKFORT, KENTUCKY 40001 

March 6, 1990 

Langan, Martin and Keith Development Corpora tlon 
c/o Mlddleton and Reutlinger 
2500 Brown and Wllllarrrson Tower 
Loulsvlllc, Kentucky 40202-34 10 

Re: hleadows at  Covered Bridge 
Oldhain County, Kentucky 

Gentlemen I 

We have considered your proposal to eliminate the Couiitryside Estates 
Wastewater Treatment Plant, pipe the effluent of the Covered Bridge Farm plant 
below Ithe lake and serve the Meadows a t  the Covered Bridge development . 
(formerly Lyndon Hills) with an expanded facillty at the Covered Bridge Farm 
location. The plant will have a design capacity of 144,000 gpd and will dlscharge to 
8n unnamed tributary whose confluence w1 t h  Harrods Creek occurs at rnllepoint 
1.57, segment number 08050 (mile point 3.0). 

We concur in this proposal with the followlng provisions: 

The wastewater treatment facilities mGst be designed to produce the  
followlng effluent concen tratlons: 

May 1 - October 31 November 1 -April 30 

Flve Day BOD 10 rng/l 10 mg/l 
Suspended Solids 
Ammonia Nitrogen 
Dissolved Oxygen 

Our field office personnel have Indicated your htentlori to continue to utilize 
the existlng lagoon in the expanded treatment plant. As part of your design 
submittal, Indicate the lagoon volume and surface area at  the operating depth, 
detalls of the aeration system and provlde detalls of the lagoon liner system. 

"\ 
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Langan, Martin and Kelth Development Corporation 
March 6, 1990 
Page Two 

In addition. to the above, the monthly average and weekly maximum values of 
fecal coliform shall be at or below 200 and 400, respectlvely, the year wound. 
Additlonal eff lutnt  limitatlons and water quality standards. are contained in the 
Dlvldon of Water Regulations. 

These preliminary design effluent limits are subject to change as a result of 
additional information whkh may be presented during the public notice phase of 
the Kentucky Pollutant Dlscharge Elimination System (KPDES) permitting 
procedure and do not guarantee issuance of a permit, These preliminary effluent 
limits are contingent upon the validity, accuracy and completeness of the data and 
information whlch you have submitted. 

Thls le t ter  does not approve the design details of the treatment system and 
does not authorize construction of these facllltles. Floodplain approval must be 
obtained from this Division. Some suitable form of effluent post aeration will also 
be necessary in order to produce the required dlssolved oxygen concentration. This 
design 3hOldd be included JR the plans and specificatlons for the ireatment system. 

Approval of this project will be subject to the rules and regulations set forth 
by the Cabinet for the submission of plans and specifications as will as the 
necessary legal documents. 

!f you have questions concernlng this correspondence, do not hesitate to call 
Pau! Fitch at 5Otl564-34 10. 

Sincerely, 

Construction Grants Branch 
Division of Water 

-: .irPLF:pam 

cc: James Wlnstead and Associates 
Oldham County Health Department 
Frankfort Field Offlce 

, 
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BRERETON C. JONES 
GOVERNOR 

COMMONWEALTH OF KENTUCKY 
NATURAL RESOURCES A N D  ENVIRONMENTAL PROTECTION CABINET 

D EPA RT M E N T F 0 R E NV I R 0 N M ENTAL P R OT ECTl 0 N 
FRANKFORT OFFICE PARK 

14 REILLY ROAD 
FRANKFORT, KENTUCKY 40601 

WIBDTNO. A 
v. LEWIS 

April 25, 1994 

Mr. Carroll Cogan 
Lcuisvills, Kentucky 

Re: Hayfield Utilities, Inc. (Countryside Subdivision) and Covered 
Bridge Farms Wastewater Treatment Plants 

Dear Mr. Cogan: 

In response to your request regarding the above-cited 
facilities, I would have consulted others in the Division of Water 
to provide a more comprehensive response, but there was not 
sufficient notice to allow me to do so. I can, however, impart the 
following information: 

The Division of Water has many historical concerns 
regarding compliance at the Countryside plant. 
Enforcement actions and a series of complaints from 
downstream neighbors have punctuated the Division's 
problems with this facility. 

0 Division of Water staff have frequently suggested 
inclusion of the connections served by the Countryside 
plant in the proposed expansion of the Covered Bridge 
Farms Plant. While some of the Covered Bridge plant's 
neighbors oppose this expansion, an adequately-sized, 
adequately-operated and maintained Covered Bridge Farms 
plant would provide an opportunity for elimination of 
substandard discharges and frequent bypasses at 
Countryside which have long plagued the receiving stream. 
The adequacy of the Covered Bridge Farms plant to handle 
the Countryside flow is a matter best left to our 
technical personnel. Our ultimate goal is extension of 
sewer lines from Jefferson County to serve this area of 
Oldham County, thus eliminating Covered Bridge and other 
facilities. We expect this to occur in the next five or 
six years. 

Printed on Recycled Paper @ An Equal ODoortunity Emoloyer M/F/D 
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I hope this information is of some benefit to you and the 
Public Service Commission. I suggest you contact Kyland Smither of 
the Louisville Regional Office of the Division of Water for any 
specific information regarding the operation of these plants. Dave 
Leist can address regionalization issues in Oldham County. 

GFL/ j lb 

cc: Dave Leist 
Kyland Smither 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of 

COVERED BRIDGE UTILITIES, INC. ) 99-079 

NOTICE OF FILING 

Comes Covered Bridge Utilities, Inc. (“Covered Bridge”), by counsel, and hereby files 

the originals of the affidavits of Carroll Cogan and Marty Cogan. Copies of these affidavits 

were filed as Attachment 1 to Covered Bridge’s Memorandum in Opposition to Motion to 

Consolidate, Motion to Intervene, and Motion to E 

1999. 

n of Fees filed on April 6, 

/pobert C. Moore 
Hazelrigg and Cox 
P.O. Box 676 
415 West Main Street 
Frankfort, Kentucky 40602-0676 
Attorney for Covered Bridge Utilities, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served by first class 
mail, postage prepaid, on Richard Raff, Public Service Commission, 730 Schenkel Lane, P.O. 
Box 615, Frankfort, Kentucky 40602, Frank G. Simpson, 111, Simpson Law Offices, Suite 
102, 11414 Main Street, Middletown, Kentucky 40243, Jeffrey W. Kibbey, 121 South Seventh 
Street, Suite 100, Louisville, Kentucky, 40202 and McClure, Two Paragon Center, 
Suite 220, 6040 Dutchman’s Lane, Louisville, Ke 
1999. 

on this 2.sf&ay of April, 

I 

obert C. Moore 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of 

COVERED BRIDGE UTILITIES, INC. ) 99-079 

AFFIDAVIT OF CARROLL COGAN 

Comes the affiant, Carroll Cogan, and after being duly sworn, states as follows: 

1. 

2. 

3. 

4. 

5 .  

That I reside at 3001 Hayfield Drive, Louisville, Kentucky, 40205. 

That I am the sole shareholder in Hayfield Utilities, Inc. 

That I have no ownership interest in Covered Bridge Utilities, Inc., and 

That I do not share in any of the profits of Covered Bridge Utilities, Inc. 

That Hayfield Utilities is not operated under a single billing system with 

Covered Bridge Utilities, Inc. 

6. Further affiant sayeth not. 

STATE OF KENTUCKY ) 

COUNTY OF FRANKLIN ) 
)SS 

.t.G\ SUBSCRIBED AND SWORN to before me by Carroll Cogan, this Jq day of 

)pLl , 1999. 

. .  



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of 

COVERED BRIDGE UTILITIES, INC. ) 99-079 

AFFIDAVIT OF MARTY COGAN 

Comes the affiant, Marty Cogan, and after being duly sworn, states as follows: 

1. 

2. 

3. 

4. 

5.  

6. 

That I reside at 2223 Millvale Road, Louisville, Kentucky, 40205. 

That Larry Smither and I are the sole shareholders in Covered Bridge Utilities, 

Inc. 

That neither Larry Smither or I have any ownership interest in Hayfield 

. .  Utilities, Inc. 

That I do not share in any of the profits of Hayfield Utilities, Inc. 

That Covered Bridge Utilities, Inc. does not operate under a single billing 

system with Hayfield Utilities, Inc. 

Further affiant sayeth not. 

MARTY w 
STATE OF KENTUCKY ) 

COUNTY OF FRANKLIN ) 
)SS 

h SUBSCRIBED AND SWORN to before me by Marty Cogan, this I4 day of 

, 1999. 
I 

My commission expires: tq,201rZ/ - 



CHARLES F. MER2 & ASSOCIATES EWED 
ATTORNEYS AT LAW 

11414 Old Shelbyville Road 
Louisville, Kentucky 40243 

Suite 102 0 9 9999 

COMMlSSlON 
SERVICE 

Of counsel: 
FRANK G. SIMPSON III 

April 8, 1999 

Helen C. Helton 
Executive Director 
Public Service Commission 
PO Box 615 
Frankfort, Kentucky 40602 

Re: Case No. 99-079 
Covered Bridge Utilities, Inc. 

Dear Ms. Helton: 

On behalf of attorney Frank G. Simpson I11 we acknowledge receipt of your letter 
of April 7, 1999 transmitting a memorandum of informal conference held on April 1, 
1999. 

Mr. Simpson will be out of the country until Monday, April 12, 1999 and may be 
interested in providing comments pursuant to your invitation. On behalf of Mr. Simpson 
please extend the time for filing comments from M i  Simpson until April 15, 1999. 

Sincerely, 

Charles F. Merz 

cc: Frank G. Simpson I11 

Telephone: 502-244-2034 Telefax: 502-244-18 11 
E-mail: cmea l@iglou.com 

mailto:l@iglou.com
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Paul E. Patton 
covernor 

COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 

FRANKFORT, KENTUCKY 40602 

(502) 564-3940 
Fax (502) 564-3460 

www.psc.state.ky.us 

Ronald B. McCloud, Secretary 
Public Protection and 

Regulatlon Cabinet 

Helen Helton 
Executive Director 

Public service Commission 

April 7, 1999 

Mr. Lawrence W. Smither, President 
Covered Bridge Utilities, Inc. 
136 St. Matthews Avenue, Suite 275 
Louisville, Kentucky 40207-31 91 

Hon. Frank G. Simpson 111 
Simpson Law Offices 
Suite 102 
11414 Main Street 
Middletown, Kentucky 40243 

Re: Case No. 99-079 
Covered Bridge Utilities, Inc. 

Gentlemen: 

Attached is a copy of the memorandum which is being filed into the 
record of the above-referenced case. If you have any comments that you 
would like to make regarding the contents of the informal conference 
memorandum, please do so within five days of receipt of this letter. Should 
you have any questions regarding same, please contact Richard Raff at (502) 
564-3940, Extension 260. 

sin cF}e I y , I I 
b k l e n  C. ]Heiton 

Executive Director 

Attachment 



INTRA-AGENCY MEMORANDUM 

KENTUCKY PUBLIC SERVICE COMMISSION 

TO: Case No. 99-079 

FROM: Richard G. Raff 
Attorney 

DATE: April 7, 1999 

RE: Covered Bridge Utilities 
Case No. 99-079 

Pursuant to the request of Covered Bridge Utilities, Inc., the Commission 
entered an Order scheduling an informal conference on April 1, 1999 at the 
Commission’s offices in Frankfort, Kentucky. A list of those in attendance is attached 
he reto. 

As a result of discussions during the informal conference, an agreement in 
principal was reached. Covered Bridge and Commission Staff will enter into a 
Stipulation, to be submitted to the Commission for its approval, setting forth the 
pertinent facts, and the waiver of any need for a hearing, and an agreement to pay a 
civil penalty of $1,000. 

Discussions were also held on the motion filed by the Covered Bridge 
Farms Homeowner‘s Association, requesting that Covered Bridge be held in contempt 
and required to refund sewer charges already paid by customers. Based on Staffs 
representations that the contempt authority was limited to proceeding under KRS 
278.990, and that any change in rate can be applied prospectively only under KRS 
278.270, the Homeowner’s Association tentatively agreed to withdraw its motion. 
Although the Homeowner’s Association will not be a signatory to the Stipulation, it will 
have an opportunity to review the drafts and comment thereon. 

Attach men t 

cc: Parties of Record 





Lawrence W. Smither 
President 
Covered Bridge Utilities, Inc. 
136 St. Matthews Avenue 
Suite 275 
Louisville, KY. 40207 3191 

Hon. Frank G. Simpson 
Simpson Law Offices 
Suite 102 
11414 Main Street 
Middletown, KY. 40243 

RE: Case No. 99-079 

We enclose one attested copy of the Commission’s Order in 

the above case. 

Sincerely, 

L 

Secretary of the Commission 

SB/sa 
Enclosure 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. 1 
) CASE NO. 99-079 
) 

ALLEGED FAILURE TO COMPLY WITH THE ) 
COMMISSION'S OCTOBER 9, 1998 ORDER ) 
IN CASE NO. 97-455 ) 

O R D E R  

The Commission, having considered the April 7, 1999 memo to the case file 

regarding an agreement in principal to resolve the pending issues without a hearing, 

HEREBY ORDERS that the hearing scheduled on April 13,1999 is canceled. 

Done at Frankfort, Kentucky, this 8 t h  day 6 f  April ,  1999. 

By the Commission 

ATTEST: 



BEFORE THE PUBLIC SERVICE COMMISSION 

IN RE: COVERED BRIDGE UTILITIES, INC. ) 
ALLEGED FAILURE TO COMPLY 1 
WITH THE COMMISSION’S OCTOBER ) NO. 99-079 
9,1998 ORDER IN CASE NO. 97-455 ) 

APR 0 6  1999 

REPLY TO MOTION TO CONSOLIDATE, MOTION TO 
INTERVENE AND MOTION TO ENJOIN COLLECTION OF FEES 

*** *** *** 

Comes Hayfield Utilities, Inc. (“Hayfield”), by counsel, and for its response to Countryside 

Homeowner’s Association (“Association”), in the above-styled motion, states as follows: 

The main thrust of the Association’s Motion is that “Hayfield and Covered Bridge are, in 

essence, the same entity, and that Hayfield is therefore a treatment facility.” (Motion at 7 17). To 

support this allegation, the Association states as follows: 

Said corporations are so intimately related as to be indistinguishable 
. . . as the utilities are owned and operated by inter-related persons. 
[Bloth services are conducted by the same individuals, for the same 
purpose, under a single billing system, and for common profit . . . 
(Id. at 7 19). 

The Association’s motion is flawed both procedurally and substantively. Procedurally, the 

motion overlooks the Commission’sprevious orders. On October 9,1998, the Commission entered 

an Order adopting and incorporating by reference the Commission Staff Report generated during the 

dependency of the rate case. By way of addressing Hayfield’s ability to recoup its costs in 

maintaining the collection system, the Report stated: 

It is Staffs opinion that Hayfield will no longer be under the 
Commission’s jurisdiction once the connection is complete and 
Hayfield no longer treats wastewater. At that time Hayfield would be 
entitled to recover these charges through monthly collection fees. 

(Staff Report at 4.) The Association was a party to the rate case and made no objection to the 

specific finding that Hayfield, as a separate entity, would no longer be under the jurisdiction of the 

APR Q 5 KB9 



PSC once connected to Covered Bridge. The Association had every opportunity to raise its current 

argument that the corporate veils of the corporations should be pierced and the Association failed 

to do so. Under KRS 278.410 the Association is now barred from raising the issue. Further, 

Kentucky case law surrounding the doctrine of res judicata, and the related doctrine of merger and 

bar, supports a finding that the Association is precluded from making its current argument due to its 

failure to raise it in the prior proceeding. See Egbert v. Curtis, Ky. App., 695 S.W.2d 123 (1985); 

and Williamson v. Public Service Commission, Ky., 174 S.W.2d 526 (1 943)(Doctrine of res judicata 

applies to quasi judicial decisions of public agencies). 

Moreover, the Association’s attempt to peirce the corporate veils have absolutely no support 

under Kentucky substantive law. The first and foremost fact which must be present before a court 

will even consider ignoring the corporate form is that there must be unity of ownership. See Dare 

to Be Great, Inc. v. Commonwealth, Ky., 511 S.W.2d 224, 227 (1974); Big Four Mills Ltd. v. 

Commercial Credit Company, Ky., 211 S.W.2d 831, 834 (1948); and American Collectors 

Exchange, Inc. v. Kentucky State Democratic Central Executive Committee, Ky.App. 566 S.W.2d 

759,762 (1978). In the instant matter, it is indisputable that there is no common ownership of the 

outstanding shares of stock of Hayfield and Covered Bridge. All of the outstanding shares of stock 

of Hayfield are owned by Carroll Cogan. (See affidavits attached). The stock of Covered Bridge 

is owned equally by Marty Cogan and Larry Smithers (Id). Moreover, contrary to the 

representations of the Association in its brief, neither the Corporations nor their principals share in 

the other’s profits.(Id..) 

Unable to show any commonality of ownership or any sharing of profits, the Association’s 

bald assertion that the “corporations are so intimately related as to be indistinguishable,” must be 

rejected by the Commission. Having rejected this argument, the Association’s Motion to 

2 



Consolidate and Motion to Enjoin Collection of Fees must be denied because it is otherwise clear 

that the Commission has no jurisdiction over Hayfield. 

The case of Boone County Water andsewer District v. Public Service Commission, Ky., 949 

S.W.2d 588 (1997) makes this proposition abundantly clear. In this case, the Supreme Court 

construed KRS 278.260( l)(f) as meaning that activities relating to the collection and transportation 

of sewage do not fall under the regulatory jurisdiction of the Public Service Commission. It is 

beyond dispute in this case that Hayfield no longer treats sewage, its treatment plant having gone 

off-line before the Public Service Commission entered its Order of October 9. This being the case, 

the Association’s motion to consolidate should be denied because the Commission no longer has 

jurisdiction over Hayfield. For the same reason, the Association’smotion to adjoin collection of fees 

and to enforce the rate set by the Commission should also be denied. Not only does the Commission 

no longer have jurisdiction to rule on the motion but, in addition, the Commission has already ruled 

that Hayfield is entitled to do exactly what it is currently doing, which is recovering the expenses 

it incurred for maintenance of its sewer system. (See Order and Staff Report at 4, supra). 

Accordingly, for the reasons stated herein, Hayfield Utilities, Inc. respectfully requests that 

the Commission overrule the Association’s motions. 

Respectfully submitted, 

KRUGER, SCHWARTZ & MORREAU 
Two Paragon Centre, Suite 220 
6040 Dutchmans Lane 
Louisville, Kentucky 40202 
(502) 485-9200 

3 



CERTIFICATE OF SERVICE 

I hereby c e $ r  a true and correct copy of the foregoing was sent, via U.S. Mail, postage 
prepaid, on this day of April, 1999, to the following: 

Mr. Jeffrey W. Kibbey 
121 S. Th Street, Suite 100 
Louisville, Kentucky 40202 

Robe';t-D. McClure 

4 
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ONWBkurn OF Ke NTUCKY 

E COMMISSID N W T m P  UBT;IC SERVIC 

In the Matter of 

COVERED BRIDGE UTLLlTIES, JNC. ) 99-079 

DAYIT OF CARRQLL COG6 N 

Comes the affiant, Carroll Cogan, and after being duly sworn, states a9 follows: 

I . 

2. 

3. 

4. 

5 .  

That I rcside at 3001 Hayfield Drive, huisville, Kentucky, 40205. 

Tha~ I am the sole shareholder in Hayfield Utilities, lnc. 

That I have no ownership hterest h CQvered Bridge Utilities, he., and 

Tbar I do nor share In any of the profits of Covered Bridge Utilities, Inc. 

That Hayfield Utilities is not operated under a single billing system with 

Cover4 Bridge Utilities, Iw. 

6. Further affiant seyeth not. 

_ .  
: . ’ .  . .  

. .  . .  



. . .  

WEALTH OF mmczB(x 

-RE )mlESI T E CO QN 

In the Matter of: 

COVERED BRIDGE UTLEES,  INC, ) 99-079 

V T  Y COGm 

Comes the affiant, Marty Cogan, arid after being duly sworn, states as follows: 

1. 

2. 

3. 

4. 

5.  

6 .  

l'hat 1 reside at 2223 Millvale Road, Louisville, Kentucky, 40205. 

That Larry Smither and I -are the sole shareholders in Covered Bridge Utilities, 

LnC . 

That neither Larry Slnither or I have any ownership interest in Hayfield 

Utilities, Inc. 

That I do not share in any of the profits of Hayfield Utilities, Inc. 

That Covered Bridge Utilities, Jnc. does not operate under a single billing 

system with Hayfield Utilities, hc. 
4 1 7  

Further affiant say& not. 

MARTY C O G W  

STATE OF KENTUCKY ) 

COUNTY OF FRANKLIN ) 
>ss 

SUBSCRIBED AND SWORN to before me by Marty Cogan, this b d a y  of 

,1999. 

n -  A n ,  
I 
My commission expires: 

A V X  n W W M  
N ~ T A R Y  PUBLIC ' 



* 
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of  

COVERED BRIDGE UTILITIES, INC. ) 99-079 
Pwuc %Rvrcf 

COMFUSBS 
MEMORANDUM IN OPPOSITION TO MOTION TO CONSOLIDATE, MOTION l!& 

INTERVENE, AND MOTION TO ENJOIN COLLECTION OF FEES 

Comes Covered Bridge Utilities, Inc. ("Covered Bridge"), by counsel, and for its 1 
Memorandum in Opposition to Motion to Consolidate, Motion to Intervene, and Motion to 

Enjoin Collection of Fees ("Motions") filed by Countryside Homeowner's Association 

(THA"),  states as follows: 

I. CHA IS NOT A CUSTOMER OF COVERED BRIDGE AND SHOULD 
NOT BE ALLOWED TO INTERVENE IN CASE NO. 99-079. 

CHA requests that it be allowed to intervene in Case No. 99-079, which is now 

pending before the Commission. Case No. 99-079 is to determine whether Covered Bridge 

violated the Commission's Order of October 9, 1998 by failing to 1) file a revised tariff setting 

forth the new rates to be paid by the residential customers of Covered Bridge and 2) file a new 

rate application to establish an initial non-residential rate to be paid by Hayfield Utilities, Inc. 

("Hayfield") and to adjust as appropriate the residential rate to be paid by the residential 

customers of Covered Bridge. Contrary to CHA's assertion, the Commission's October 9, 

1999 Order did not require Covered Bridge to notify CHA of the date of the connection 

between Covered Bridge and Hayfield. The members of CHA are not residential customers of 

Covered Bridge. Nor is CHA a customer of Covered Bridge. 

The members of CHA are customers of Hayfield. The reason CHA seeks to intervene 



in this proceeding is to complain of the rate its members are being charged by Hayfield. CHA 

alleges that "Hayfield customers are being charged for the collection and treatment of their 

wastewater through means outside of the Commission's purview and in violation of the spirit 

of the Order" (See Motions, Paragraph 24(c)). However, CHA is being charged by Hayfield 

for the collection and transportation of sewage, since Hayfield no longer owns or operates a 

wastewater treatment plant. The Kentucky Supreme Court in Boone County Water and Sewer 

District v. Public Service Commission, 949 S.W.2d 588, 591 (Ky. 1997), held that the 

Commission does not have jurisdiction over the "collection and transportation of sewage. 'I 

Therefore, as admitted by CHA, the Commission has no jurisdiction over the rate Hayfield 

charges the members of CHA for the collection and transportation of sewage. 

Since 1) the rate the members of CHA should pay to Hayfield is beyond the jurisdiction 

of the Commission, and 2) the members of CHA are not customers of Covered Bridge, the 

Commission should deny the motion to intervene. 

11. CHA CITES NO FACTS TO JUSTIFY PIERCING THE CORPORATE 
VEIL OF COVERED BRIDGE. 

CHA apparently recognizes that it should not be allowed to intervene in this matter 

since it is not a customer of Covered Bridge. In order to avoid denial of its motions it alleges 

that Covered Bridge and Hayfield are "so intimately related as to be indistinguishable" and that 

the rate it is charged by Hayfield is subject to the Commission's jurisdiction because Covered 

Bridge is subject to regulation by the Commission. However, CHA fails to allege the 

existence of any facts in its complaint or by separate affidavit which would support piercing 

the corporate veil under Kentucky law and a finding that Hayfield and Covered Bridge are one 

2 



entity. 

It has long been the law in Kentucky that "Courts are reluctant to disregard the 

corporate entity". Holsclaw v. Kenilworth Insurance Co., 644 S.W.2d 353, 355 (Ky. App. 

1982). See also White v. Winchester Land Development Corporation, 584 S.W.2d 56 (Ky. 

App. 1979). "The approach of the Kentucky Courts to piercing the corporate veil has been 

described as evincing 'a general aversion for any disregard of the corporate entity.'" Poyner 

vs. Lear Siegler, Inc., 542 F2d 955, 958 (5* Cir. 1976) (citation omitted). CHA alleges that 

Hayfield and Covered Bridge are the alter egos of each other. In White, the Court stated: 

"As regards the alter ego formulation, the elements thereof have been defined as 
follows: (1) that the ownership is not only influenced by the owners, but also 
that there is such unity of ownership and interest that their separateness has 
ceased; and (2) that the facts are such that an adherence to the normal attributes, 
Viz, treatment as a separate entity, of separate corporate existence would 
sanction a fraud or promote injustice. Id. at pp. 61 and 62. 

Here, CHA has not alleged any facts satisfying the first element necessary to pierce the 

corporate veil on an alter ego basis. That is because such facts do not exist. Simply put, the 

owner of Hayfield does not have an ownership interest in Covered Bridge. Similarly, the 

owners of Covered Bridge do not have an ownership interest in Hayfield. Nor do they operate 

under a single billing system (See Affidavit of Carroll Cogan and Affidavit of Marty Cogan, 

Attachments 1 and 2). Any attempt to intervene in this case concerning Covered Bridge based 

on the argument that Hayfield is the alter ego of Covered Bridge fails, and CHA's motion 

should be denied. 

111. THE MOTION TO CONSOLIDATE CASES IN WHICH FINAL, 
APPEALABLE DECISIONS HAVE BEEN ISSUED SHOULD BE 
DENIED. 

3 



CHA requests the Commission to consolidate Case No. 97-455 with Case No. 97-457. 

A final decision was issued by the Commission in Case No. 97-455 on October 9, 1999, and 

no motion to reconsider or appeal the final order was filed. Likewise, a final decision was 

issued by the Commission in Case No. 97-457 on October 9, 1999 and no motion to 

reconsider or appeal this final order was filed. Because final orders were issued in these 

cases, and no appeal was filed, the decisions in the cases are final. It makes no sense to 

consolidate cases in which final decisions have been issued. Furthermore, CHA cites no 

authority for its request to consolidate these final cases. CHA's Motion to Consolidate should 

be denied. 

IV. THE COMMISSION HAS NO JURISDICTION TO ENJOIN THE 
COLLECTION OF FEES TO HAYFIELD AND TO ENFORCE THE 
RATE SET BY THE COMMISSION. 

CHA requests the Commission to enjoin the collection of fees due Hayfield. As stated 

above, the Court in Boone very clearly held that the Commission does not have jurisdiction 

over the collection and transportation of sewage. Consistent with this decision, Attachment B 

to the Staff Report for Case No. 97-457 stated that once the connection between Hayfield and 

Covered Bridge was complete "Hayfield will no longer operate as a sewage treatment 

enterprise. It will function only as a collection system. . . . Hayfield will no longer be under 

the Commission's jurisdiction once the connection is complete and Hayfield no longer treats 

wastewater. (See Attachment 3, Paragraph e). Accordingly, without the required 

jurisdiction, the Commission cannot enjoin the collection of the fees due Hayfield for 

collecting and transporting sewage, or require Hayfield to charge the rate set in the 

Commission's Order for the treatment of sewage. 
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CONCLUSION 

For the above stated reasons, the Commi deny the motions of CHA. 

obert C. Moore 
! P Hazelrigg and Cox 
* P.O. Box 676 

415 West Main Street 
Frankfort, Kentucky 40602-0676 
Attorney for Covered Bridge Utilities, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served by first class 

mail, postage prepaid, on Richard Raff, Public Service Commission, 730 Schenkel Lane, P.O. 

Box 615, Frankfort, Kentucky 40602, Frank G. Simpson, 111, Simpson Law Offices, Suite 

102, 11414 Main Street, Middletown, Kentucky 40243, and Jeffrey W. Kibbey, 121 South 

Seventh Street, Suite 100, Louisville, Kentucky, 40- 6 fiz day of April, 1999. 
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COVERED BRIDGE UTUTIES, JNC. ) 99-079 

DAVIT OF CARRQLL COGS N 

Comes the affiant, Carroll Cogan, and after being duly sworn, states a9 follows: 

I .  That I rcside at 3001 Hayfield Drive, huisville, Kentucky, 40205. 

2. That I am the sole shareholder in Hayfield Utilities, Inc. 

3.  That I'have no ownership interest h Cwered Bridge Utilities, Xnc. , and 

4. That I do not share in any of the profits of Covered Bridge Utilities, h c ,  

5 .  That Hayfield Utilities is not operated under a single billing system with 

Covercd Bridge Utilities, Inc. 

6, Further affiant sayeth not. 

STATE OF KENTUCKY ) 

COUNTY OF FRANKLIN ) 
)SS 

SUBSCRIBED AND SWORN to before me by Carroll Cogan, this u d a y  of 

1999 I 
\ 

MY commission expires:, 1LLy\b 14, LoDk 



. .  

CBRQIONWEALTM OF KENTuGKX 

-LIc B T SleRVrC E CO m s r  QN 
In the Matter of: 

COVERED B D G E  UTLLTZES, INC. ) 99-079 

IDAVIT OF -I' Y C O G U  

Comes the affiant, Marly Cogan, arid after being duly sworn, states as follows: 

1. 

2. 

l'hat I reside at 2223 Millvale Road, Louisville, Kentucky, 40205. 

That Larry Smither and I are the sole shareholders in Covered Bridge Utilities, 

LnC . 

3. That neither Larry Smither or I have any ownership interest in Hayfield 

Utilities, Inc. 

That I do not share in any of the profits of Hayfield Utilities, Inc. 

That Covered Bridge Utilities, Inc. does not operate under a single billing 

system with Hayfleld Utilities, hc. 

4. 

5.  

6 .  Further affiant say& not. 

STATE OF KENTUCKY ) 

COUNTY OF FRANKLIN ) 
>ss 

SUBSCRIBED AND SWORN to beforc rue by Marty Cogan, this b d a y  of 

,1999. 
\ I 
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ATTACHMENT 6 
STAFF REPORT CASE NO. 97-457 

STAFF'S RECOMMENDED OPERATIONS 

, ..': ,: . .  

. < : s .  , , : ' ; lk, ! .  , , . .  . 

' e ,  
- .  

Test Pro Forma 
Year Adjustments Ref Operations 

, <,,);,l;,,~::.. 1 ' 3 . ! C $ : ; ! l ; . :  ,. 

~ ~ ~ I , : i ~ t ! ~ ~ ~ ~ ~ ~ , . ! ~ : !  i.: s,., ,' ,I ' ' ,  . .  . 
, .  

, :  !: . I , !  ' . '  .- t ~- , ' . . ' :  L , ;. . . , . .  . ,  .<:. 

. .  $42,475.00 $799.00 a $43,274.00 Operating'Reveiues '. : 

. .  

1 ,  . . t ' 

Operation ana' Maintenance Expenses 
Management Fee ' 

Sludge Hauling 
Utility Service - Water Cost 
Other - Labor 

--- --Fuel- and P a m -  
Chemicals 
Routine Maintenance Fee 
Maintenance of Collection System 
Maintenance of Treatment Plant 
Maintenance of Other Facilities 
Agency Collection Fee 
Office Supplies 
Outside Services Employed 

4,800.00 
4,486.00 

102.00 
3,665.00 

1 1,168.00 
1,559.00 
7,500.00 
35,861 .OO 
4,095.00 
1,703.00 
1,125.00 

96.00 
7,842.00 

Insurance Expense 894.00 
Regulatory Commission Expense 500.00 
Transoportation Expenses . 829.00 
Miscellaneous Expenses 642.00 

(1,200.00) b 

4,655.00 c 

d 
(35,861 .OO) e 

(1,167.00) f 

(3,497.00) h 
(1 58.00) i 
(500.00) j 
(829.00) k 

(200.00) g 

3,600.00 
4,486.00 
102.00 

8,320.00 
1 1,168.00 
1,559.00 
7,500.00 

0.00 
4,095.00 
1,703.00 
1,125.00 
96.00 

2,978.00 
736.00 
0.00 

642.00 

oo . . .,_ 

Rents 600.00 600.00 
. .  

Total Operation and Maintenance 87,467.00 (38,757.00) 48,710.00 
Depreciation 41 6.00 416.00 

Taxes Other Than Income Taxes 71 6-00 716.00 
rA.m.~ rtitatio n7i 2 5 I-:: ) j  y.4 -. rz, 1 LI 417.00 I 417.00,,,, 21, 

Total Operating Expenses 88,599.00 (38,340.00) 50.259.00 
I \  f I t li'. 

(6,985.00) 

Less: Interest Expense (1,232.00) 1,232.00 m * 0.00 . 

Net Income ($47,356.00) $40,371 .OO ($6,98500) 

Operatit (I-) Irevet I ~ I P . ~  P L  . 
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AlTACHMENT €3 
STAFF REPORT CASE NO. 97-457 

STAFF'S RECOMMENDED OPERATIONS 

I .  . .  

I .  i?..,. 
1 . '  , .::, . . . . , . .-_ 
. ,: .. , . ,, 

, . .  . . 

(A)(; i t :  *i'C)'pep&ifia R&enues. Hayfield's 1996 annual report indicated that Hayfield had 

l44'~custorners with1 annual: revenues from rates of $42,475.00. Hayfield's 1997 annual 
:;;;!;.',;;. ,'.,;;'!,? i.,: i .:,, : ; :.. 
report showed Hayfield had 146 'customers. With 146 customers, Hayfield's annual 

, ~ , ~ ~ ~ . ~ i , ~ ~ i . b ~ ~ , ~ ! ~ , , ~ . ~  i i ,:!:;;. '.! i ' , .  . I  : 

revenue from rates should be $43,274.00 (146 customers x $24.70 per month x 12 

months). For the purposes of this report, Hayfield's 1996 normalized operating revenue 

will be $43.274.00 

(b) Ownei/Manaaer Fee. Hayfield reported $4,800.00 for ownerhanager fees 
._--.. . 

during 1996. The Commission limits this fee to $3,600.00 for small investor owned 

utilities s u c h  as Hayfield. Therefore. Staff decreased test year operations by $1,200.00. 

(c) , Other - Labor. During the test year Hayfield expensed payments to Beckmar Lab 

that totaled '$3,665.00. $585.00 was for a sludge analysis while the remainder of 

$3,080.00 was'for monthly testing fees. Hayfield proposed to increase the test year 

expense by 95,69500 to recover the cost of weekly testing that is now required by its 

I< e nt u c ky . fW l.u,ta n t D is c h a rg e E I im i n at ion S y s tern (" KP D ES ") permit . H a yfie Id ca Icu late d 
- -.-_. 

its adjustvent based on a weekly testing fee of $180.00. 

Staff determined that weekly testing was required after review of Hayfield's 

.~K,P9ESspermi.t,IA revie.wYii.of. current Beckmar Lab invoices revealed that the cost of a '/;t,ji: :,!z 

weekly test is $160.00. Staff calculated the weekly testing adjustment to be $5,240.00 

Staff eliminated ihe'tS85.o~~.Sll jdg~~nalysis fee from this account and included a 

Y ' . r ~ t s i ~ c . Q ~ e ~ ~ v e r : a ~ J f j ~ e ! y e a j ! . p e r i o d  in the amortization expense account.1 p'r.&visi.;~ ,fo' .C . .. 

The!net:adjirstmentto:the!other 3 labor account is $4,655.00. I 
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AITACHMENT B 
STAFF REPORT CASE NO. 97-457 

STAFF'S RECOMMENDED OPERATIONS 

(q),, ,,!.Routine Maintenance Fee. Hayfield proposed to increase test year expense of 
. _  - 1  

I 

1 $~,500.00,,by,~~1~,200.00 . I a .  ,. r )  to P I  recover an L .  increase in the maintenance fee. Four sewer 

1 utilities oyped 4 .  by Carroll Cogan filed applications for rate increases on the same date. 

Three of ,these companies, including Hayfield, have routine maintenance performed by 

Andriot-Davidson C.1 Company ("A-D"). Martin Cogan, Carroll Cogan's son, and Larry 

Smither own A-D. During the  test year, two companies had monthly fees of $625.00 and I 
-..--AI-... 

one was $650.00, The monthly fees proposed in the applications are $725.00, $863.00, l- 
and Sl,01.5.00. , . . . .  Despite repeated requests for documentation justifying the wide 

variance in proposed fees, no information to explain how fees were established was 

e Commission's Division of Engineering advised that a monthly 

maintenance .fee of $625.00 appears reasonable. Due to the lack of information 

justifying the ,reasonableness of the proposed fees, Staff recommends that the  monthly 

maintenance fees be limited .to, $625.00. 
-w-.. -___ . . .  . . .  . . , , . I  . . , .  

<(e),, .. , i  ,... 1 Maintenance i ,  . .  . :,.. . of Collection Svstern. During the test year Hayfield expensed 

$35,86,1.00 .. . . . . ; < , , . r ; :  paid to Culver Construction Company for a sewer main replacement project. 

The total cost of the  project was $60,000.00. Hayfield proposed to reduce t h e  test year 

_ .  . . - . . - . . . , . 

. .  .., 0 a . j  .. I )'',*:: 

.I:.q;k ' ,,-. 2 3  *amount by $15f861 .OO to' reflect a three year amortization of the project's total cost. 

Staff obtained a letter dated November 3, 1997, from Carroll Cogan to the 

Division of Water, which indicated the"sewer main replacement project was required for 

Hayfield .to qualify for:futh 'connection4o Covered Bridge's treatment plant. Through 
.., T'?:.C i !<!:i.;<)[;? r . ,  

. . !_- ,. 

'conveigatiotis with i~arroll,an~fiiMarti~~~ogan, Staff discovered that, upon completion of 

thiS"conkection,! Covered; Bridge !,willt-tre'at* all of Hayfield's waste water as Hayfield's 
C .  
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'. '' ." 'STAFF'S'RECOMMENDED OPERATIONS 

treatment'plant 'will be taken out of service. Martin Cogan indicated that this would 

happen sometime during the next 12 month period. 

Upon completion of the connection, Hayfield will no longer operate as a sewage 

treatment '  enterprise. It will function only as a collection system. The rates 

recommended I-yI__ herein have been based on expenses incurred for the treatment of waste 

water. Therefore, Staff has eliminated the amounts paid to Culver Construction 

Company and all other items included in test year expenses associated with this 

connection. ' 3  

3 It is Staffs opinion that Hayfield will no longer be under the  Commission's 

jurisdiction once the connection is complete and Hayfield no longer treats waste water. 

At that time Hayfield would be entitled to recover these charges through monthly 

collection fees. 
-.Lc 

---- A (9 Outside Services Employed - Bookkeeoinq. During the test year Hayfield 

reported;.outside services 'employed for bookkeeping of $2,770.00. That amount 

consisted of $970.00 paid to Linda Wood and $1,800.00 accrued payable to Carroll 

Cogan, owner of Hayfield. 

w.3: 2'3: Xluring9:the review-.; [Staff determined that Ms. Wood provides bookkeeping 'AGE '211 

services for all six of Mr. Cogan's sewer utilities for $185.00 per week or $9,620.00 

annually. Staff has allocated 1/6 or $I1,'6031bb of Ms. Wood's annual fee to Hayfield for 
,!5'J L\! . f "  t'?fpC_)l'?,T (1. 

determining revenue req~irement~fin'.th~s?~~se. 

tfeatrW2iff U HA'S 'eliminate~f!:the""$1 !SOO.-OO= accrued payable to Mr. Cogan. Staff 

deter'r'nined!ttidt the bnlyifunctions Mr. Cogan performed relative to bookkeeping duties 

for Hayf&lttrv&iS"tok~i@~ sdme chiSkks' aan'd approve payment of invoices for items that 
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were either over a predetermined amount or considered out of the ordinary course of 

business. Staff is of t he  opinion that the ownerhanager fee of $3,600.00 provides for 

reasonable compensation for the performance of these duties. 

- t  <The .net decrease recommended by Staff for bookkeeping is $1,167.00 

--u .._-_.-..-______ ~ - 

($1,603.00 -.$2,770.00). 

(9) Outside Services Employed - Accountinq. Logsdon and Co. provides accounting 

services to.Hayfield that includes the preparation of the Commission's annual report and 

state and federal tax returns. The fee for 1998 is $1,200.00. Staff has decreased the 

reported test year expense of $1,400.00 by $200.00. 

: (h) Outside Services Emploved - Other Consultinq Fees. Hayfield paid Larry 

Smither $1,080.00 during the test year to perform weekly inspections and prepare a 

report summarizing those inspections. Mr. Srnither is 50 percent owner of A-0 that 

currently contracts with Hayfield to perform inspections. Staff eliminated the inspection 
. - - - - _. - - - _ _  - _ _  

fees of $1,080.00 as Mr. Smither is already responsible and compensated for inspecting 

Hayfield's treatment facility . .  as an owner of A-D. 

Hayfield paid Mr. Smither $1,517.00 for consulting work pe'rformed with Culver 

'JGonstruction'Cornpanv 'on, the sewer main replacement project. Staff has eliminated this ~ i k  :5 

and all other expenditures associated with this project. For a detailed explanation refer 

,':\, r r p, c.; ; to item (e) of this attachment. 
I:, 1 !\;:I. ' 1 +;F'(j;i<-j 

.The test year also!inchded'$90@0~1for a monthly fee of $75.00 payable to Martin 

ana assoc~!for.is;'eriling'a~'!a:'liaison'beWeen the utility and the Division of Water ("DOW)' 

and;:.for-:sutj"mi<sion of?the: monthly Jdiskharge monitoring. reports. Martin Cogan, son of 
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; ; ; I , + , ,  : f . l : L l  ' :3Uf: , : . , ,  i ' <  4. , , * ! ' , I ; ! ! : .  ' I .  _ : . .  . I  

this service to any sewer companies not owned by Carroll Cogan. 

Dealing with DOW and signing the discharge monitoring reports are part of the 

management function and are compensated by the management fee. Staff does not 

,.. . . :  I . .  ; , : I : \ ' :  

. .! I: 
, .  

' ! i, .-. r l . , ~ s d ~ ;  . ... ._ ... -.,-s'::i . . - Y . . Ic.i..., ._ . . L . . ~ ; , ~  ,L\ . I : . ,  

consider this a prudent, necessary expense and removed it from test year operations. 
r 4 .  I ' I  , I  

(i) Insurance txDense. I esr year expenses iriciuueu 9 0 3 4 . ~ ~  IUI I I I W I ~ I  ILFS 

expense. According to invoices and policies provided by the utility, the cost of a 

commercial package for all companies owned by Mr. Cogan was $5,885.00. The policy 

covered 8 entities. Staff allocated t he  cost of the insurance equally to all entities. This 

results in an insurance expense of $736.00 and a decrease to test year operations of 

- 7.. - 
i t  

-, 

s15a.00. 
J 

(j) Requlatow Commission Expense, Hayfield reported regulatory commission 

expense of $500.00. This amount represented partial payment of a DOW settlement for 

should be recovered by a utility through rates. 
. ,  ..,+1;::j !{,!f . , j , ; i j r ! l ; ; : ; : :  , : . , I .  , . , I !  : ' i i  

(k) Transportation. Hayfield accrued $828.75 payable to Mr. Cogan in the 
. .  . 

transportation expense account. This amount represented a portion of Mr. Cogan's 

personal, autmobile lease., No evidence was presented as to the reasonableness of this 

accrual or its calculation. Staff could not determine what amount should be allowed for 

Mr. Cogan's transportation expen.se? as:%f'mileage log was not maintained. Staff 

eliminated $828.75 from 'test year! opeiat#&i r. 

(q)eS ~A'in~rt~zation!~Ha~elij:cproposed 2o',amortize rate case expense of $1,500.00 over 

3''y&rs. Staff is'-of!.the 6pin'ion"that~ rate!'case expenses should be amortized over the 

~~a~ari~brly"niicip8te.d life 'ofthe rates;~hicKfgeneraIly will not exceed five years. In light 

.... '.Z: 1 ~ i , , f . . - I '  b4.j [:<;![<'[ <-::' 
."I ."." t 

L: 

_.\ . .  . 

i&n 
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of the  fact that Hayfeld's current rates were approved over eighteen years ago, Staff 

recommends that rate case expenses in this case be amortized over five years. 

I 

I ' ;  

. I  - < " I l l  I I I  I 

. , .  . l i . . . .  . ( (  . : : ,  & ,  . , ; . , .  , ... . . . I .  

Staff has amortized the previously mentioned sludge analysis fee of $585.00 
I. I 

over a five year period. This fee is not an annual expense and its frequency of 

recurrence is. unknown. Therefore, Staff amortized it over the life of the rates to be 
! I  

. ,  

established in this case. 

------ -- The ----net increase for the  amortization adjustments is $417.00 

((Sl,500.00+$585.00)/5). 

(m) Intereit- Expense.  Hayfield proposed to increase test year interest expense of 

$1,232.00 by $1,664.00. The pro forma interest was calculated on a $60,000.00 loan 

used to fund the Culver Construction Company project. Staff has eliminated this and all 
)I 

other'expenditures associated with this project. For a detailed explanation refer to item 



COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 
FRANKFORT, KY. 40602 

(502) 564-3940 

March 26, 1999 

Lawrence W. Smither 
President 
Covered Bridge Utilities, Inc. 
136 St. Matthews Avenue 
Suite 275 
Louisville, KY. 40207 3191 

Hon. Frank G. Simpson 
Simpson Law Offices 
Suite 102 
11414 Main Street 
Middletown, KY. 40243 

RE: Case No. 99-079 

We enclose one attested copy of the Commission’s Order in 

the above case. 

Stephanie Bell . 
Secretary of the Commission 

SB/hv 
Enclosure 
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BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. ) 
1 
1 
) CASENO. 

WITH THE COMMISSION’S ) 
OCTOBER 9,1998 ORDER IN 1 
CASE NO. 97-455 ) 

ALLEGED FAILURE TO COMPLY ) 99-079 

O R D E R  

The Commission, having considered the request by Covered Bridge Utilities, Inc. 

for an informal conference with Commission Staff and good cause having been shown, 

HEREBY ORDERS that an informal conference shall be held on April 1, 1999 at 1O:OO 
I 
1 

~ 

a.m., Eastern Daylight Time, in Hearing Room 2 of the Commission’s offices at 677 

Comanche Trail, Frankfort, Kentucky. 

Done at Frankfort, Kentucky, this 26th day of m c h ,  1999. 

By the Commission 

ATTEST: 



BEFORE THE PUBLIC SERVICE COMMISSION 

) 
1 

ALLEGED FAILURE TO COMPLY WITH ) NO. 99-079 
THE COMMISSION'S OCTOBER 9,1998 1 
ORDER IN CASE NO. 97-455 1 

1 

IN RE: COVERED BRIDGE UTILITIES, INC. 

MOTlON TO CONSOLIDATE 
MOTION TO INTERVENE 

MOTION TO ENJOTN COLLECTION OF FEES 

Come the Movants, Countryside Homeowner's Association, by counsel, and 

respecthlly show as follows: 

1. The Movant, Countryside Homeowner's Association ("Countryside"), is an association 

recognized by and afFecting the homeowner's in Countryside Subdivision, Prospect Kentucky. 

2. Covered Bridge Utilities, Inc. ("Covered Bridge") is a private corporation serving as 

sewer provider for Covered Bridge Subdivision, and is subject to the jurisdiction of this body. 

3. Hayfield Utilities, Inc. ("Hayfie1d")is a private corporation, and is subject to the 

jurisdiction of this body for reasons shown herein. 

4. Covered Bridge Utilities, Inc. and Hayfield Utilities, Inc. are entities owned by the 

same individuals and/or individuals who are closely related and/or individuals who are insiders ofboth 

companies and, as such, are so indistinguishable as to be considered by the Commission to be the Same 

entity for all purposes. 

THE COVERED BRTDGE ACTION 

5 .  In 1997, Covered Bridge petitioned the Public Service Commission to approve a rate 

increase pursuant to KRS Chapter 278. 



6. Said petition requested approval of an increase in then-current monthly charge to 

customers of Covered Bridge. 

7. By Order of the Commission dated October 9, 1998, Covered Bridge was required to 

file with the Commission and the Movant a notice setting forth the date that connection of Hayfield to 

Covered Bridge was to be made. 

8. Countryside has received no such filing. Nevertheless, the connection is believed to 

have already occurred. 

9. By Order of the Commission dated October 9, 1998, Covered Bridge was required to 

file a new rate application to establish an initial rate for Hayfield to adjust as appropriate the residential 

rate set forth in Appendix A to the Order. 

10. No such filing O C C U K ~ .  Nevertheless, on information and belief, Covered 

Bridgmayfield (believed by the Movant to be a single entity despite the fact of separate incorporation) 

is attempting to charge its customers a rate for transportation and treatment of wastewater in an 

amount substantially similar to the amount disallowed by the Commission in the Hayfield Action, 

described below. 

THE HAYFIELD ACTION 

1 1. The Commission continues to have jurisdiction over Covered Bridge Utilities, Inc. by 

virtue of its status as a sewer and wastewater treatment facility. 

12. In October or November, 1997, Hayfield petitioned the Public Service Commission to 

approve a rate increase pursuant to KRS Chapter 278 in Case No. 97-457 before the Public Service 

Commission. 

13. The Movant, Countryside, was granted Full Intervention in that case by this body for 

the purpose of challenging the application for rate adjustment. 



14. By Order, the Commission denied in part and granted in part the Hayfield's request for 

rate increase, and in so doing, set a rate adjudged by the Commission to be reasonable and proper for 

the collection and treatment of Hayfield wastewater. 

15. Prior to said Order and without informing Countryside, Hayfield Utilities, Inc. fled a 

"No Discharge Certification" with the Division of Water, KPDES Branch, stating that the Utility was 

not longer treating wastewater emanating from Hayfield. 

16. 

17. 

Hayfield did not inform the Movant or its residentjowners of the filing. 

On information and belief, Hayfield believes that it is a transporter of wastewater rather 

than a treatment facility. However, the Movant alleges that the facts will show that Hayfield and 

Covered Bridge are, in essence, the same entity, and that Hayfield is therefore a treatment facility. 

JURISDICTION 

18. Covered Bridge Utilities, Inc. and Hayfield Utilities, Inc. are entities owned by the 

same individuals and/or individuals who are closely related and/or individuals who are insiders of both 

companies. 

19. Said corporations are so intimately related as to be indistinguishable, and the 

Commission should assert jurisdiction on the basis that the substance of the transactions between the 

companies dictates no differentiation between transport by Hayfield and treatment at Covered Bridge, 

as the utilities are owned and operated by inter-related persons. Otherwise, all utilities could remove 

themselves fi-om jurisdiction of the Commission by dividing its transportation activities fi-om its 

treatment activities when, in fact, both services are conducted by the same individuals, for the same 

purpose, under a single billing system, and for common profit, as in this case. 

20. Because said corporations are so intimately related as to be indistinguishable, the 

Commission has jurisdiction over Hayfield Utilities, Inc. despite the filing of the "NO Discharge 



(b e 

Certifkation" because there is no reason to distinguish between treatment of Countryside wastewater 

through Covered Bridge Utilities, Inc. or Hayfield Utilities, Inc. 

MOTION TO CONSOLlDATE 

21. The Movant seeks consolidate of Case No. 97-455 with Case. No. 97-457 for the 

purpose of allowing the Commission to consider all the actions of Covered Bridge (Case No. 97-455, 

Case No. 99-079) and Hayfield (Case No. 97-457). 

22. Because the Covered Bridge Action requires that Covered Bridge take action with the 

Commission upon connection of Hayfield to Covered Bridge, the two cases and entities are sufficiently 

inter-related to require consolidation. Additionally, the current action, No. 99-079, grows entirely out 

of the facts and occurrences of action No. 97-455. 

23. Because the Covered Bridge Action requires that Covered Bridge submit an 

application to establish a rate to charge Hayfield Customers, and because it is Hayfield, rather than 

Covered Bridge, that is charging Hayfield customers for the transportation and treatment of 

wastewater, consolidation is proper to determine the rights of the utilities and their customers. 

Currently, the rights of all parties are unclear and require clarification. 

MOTION TO INTERVENE 

24. Because the Order of the Commission requires that Covered Bridge take action in 

relation to the actions of Hayfield, the Movant is entitled to Full Intervention for the following reasons: 

a. The Movant and its resident landowners have a legitimate and protectible 

interest in any and all orders of this Commission which affect collection and/or treatment of its 

wastewater. Because such wastewater is being treated by Covered Bridge, the Movant has a right to 

intervene in this action. 



b. The purpose of the Motion for Intervention is to ensure that the Order of 

October 9, 1998 is adhered to by Covered Bridge, and to ensure notice of any and all matters affecting 

Countryside owners, regardless of whether their wastewater is treated by Covered Bridge/Hayfield or 

elsewhere, and to become a party of record for any rate increase applications filed, per Order of the 

Commission, by the utilities. 

c. On information and belief, said Order is not being adhered to because no new 

rate application has been made; instead, Hayfield customers are being charged for the collection and 

treatment of their wastewater through means outside of the Commission's purview and in violation of 

the spirit of the Order. 

d. On information and belief, said Order is not being adhered to because no notice 

has been given to Hayfield customers of the status of the Hayfield-Covered Bridge connection, and the 

Movant has a right to obtain such notice. 

MOTION TO ENJOIN COLLECTION OF FEES AND 
ENFORCE RATE SET BY ORDER OF THE COMMISSION 

25. On information and belief, Covered Bridgaayfield is attempting to charge the 

Movant's resident property owners a rate substantially similar to the rate that had been previously 

disallowed by this body by classifling itself a "transporter" rather than a treatment facility. 

26. In fact, Covered Bridge and Hayfield are, in essence, the same entity and, as such, 

transport and treat the Countryside wastewater as a single entity. Any other conclusion would allow 

all utilities to remove themselves from the jurisdiction of this body by allowing them to split its 

collection systems from its treatment systems, thus subverting the ability of the Commission to operate 

in accordance with the statute. 



27. Accordingly, the Commission should enforce its Order of October 9, 1998 in case No. 

97-457 (the Hayfield Action) and require the collection of only those fees approved therein until such 

time as a new rate is set in accordance with the Order of October 9, 1998 in case No. 97-455 (the 

Covered Bridge Action). 

REOUEST FOR HEARING 

28. For these reasons, the Movant asks that this body schedule and hold a hll hearing on 

the matters alleged herein, and that the prior Orders of this body be enforced by proper means, for the 

benefit of the Movant and its resident property owners. 

WHEREFORE, the Movant asks as follows: 

A. For an Order consolidating action No. 99-079, No. 97-455 and No. 97-457, 

or, alternatively, for an Order granting Full Intervention for the Movant in Case No. 97-455. 

B. For an Order enjoining Covered Bridgmayfield from collecting any sums not 

approved by the Public Service Commission in action No. 97-457 until hrther Order of the 

Commission. 

C. For an Order setting a full hearing on this matter, where all interested parties, 

including the Movants, be allowed to be heard and present evidence. 

D. 

Dated at Prospect, Kentucky on this $9 day of March, 1999. 

For any and all other relief to which the Movant may appear entitled. 

4 2 1  S. Seventh St., Ste. 100 
Louisville, KY 40202 
(502) 584 - 5955 
(502) 581 - 1203 (Fax) 
Attorney for Countryside Homeowner’s Assoc. 

and additional Movants 



Certificate of Service 

I hereby certi@ that a true and correct copy of the foregoing was mailed this 
March, 1999, via first class mail postage prepaid, to Carroll F. Cogan, 
St. Matthews Ave., Louisville, KY 40207. 



BEFORE TFtE PUBLTC SERVICE COMMISSION 

1 
1 
1 

ALLEGED FAILURE TO COMPLY WITH ) NO. 99-079 
THE COMMISSION'S OCTOBER 9,1998 1 
ORDER IN CASE NO. 97-455 1 

1 

IN RE: COVERED BRIDGE UTILITIES, INC. 

ORDER GRANTZNG TNIXRVENTION 

This matter having come before the Commission on Motion for Full and Partial 

Intervention, the Commission having considered the Motion, and the Commission being otherwise 

sufficiently advised, 

IT IS HEREBY ORDERED that Countryside Homeowner's Association is hereby 

granted FULL INTERVENTION pursuant to statute and regulation, and shall be a party to this 

proceeding. 

IT IS FURTHER ORDERED that all motions, pleadings, documents, papers and 

other filings shall be provided to counsel for Countryside Homeowner's Association, and that service 

all papers, motions and other filings shall be made upon said counsel. 

PUBLIC SERVICE COMMISSION 

BY: 

DATE: 



TENDERED BY: 

Lomvm.x,KY 40202 
(502) 584 - 5955 



, 

BEFORE THE PUBLIC SERVICE COMMTSSION 

1 
1 

THE COMMISSION'S OCTOBER 9,1998 1 
1 
1 

IN RE: COVERED BRIDGE UTILITIES, INC. 
ALLEGED FAILURE TO COMPLY WITH 1 NO. 99-079 

ORDER IN CASE NO. 97-455 

CONSOLTDATCON ORDER I 

This matter having come before the Commission on Motion for Consolidation, the 

Commission having considered the Motion, and the Commission being otherwise sufficiently advised, 

IT IS HEREBY ORDERED that the following actions are hereby consolidated into 

the within action: 

No. 97-455, IN RE: Application of Covered Bridge Utilities, Inc. For a Rate Adjustment Pursuant 
to the Alternative Rate Filing Procedure for Small Utilities, and 

No. 97-457, IN RE: Application of Hayfield Utilities, Inc. For a Rate Adjustment Pursuant to the 
Alternative Rate Filing Procedure for Small Utilities. 

IT IS FURTHER ORDERED that all motions, pleadings, documents, papers and 

other filings shall be provided to counsel for Countryside Homeowner's Association, and that service 

all papers, motions and other filings shall be made upon said counsel. 

PUBLIC SERVICE COMMISSION 

BY: 

DATE: 



i .  I 

I LOUISVILLE,= 40202 

(502) 584 - 5955 



BEFORE THE PUBLTC SERVICE COMMTSSTON 

1 
1 

THE COMMISSION'S OCTOBER 9,1998 1 
1 
1 

IN RE: COVERED BRIDGE UTILITIES, INC. 
ALLEGED FAILURE TO COMPLY WITH 1 NO. 99-079 

ORDER IN CASE NO. 97-455 

ORDER ENJOINING COLLECTION OF FEES 

This matter having come before the Commission on Motion for an Order enjoining the 

collection of fees for transportatiodtreatment of wastewater from residents of Countryside 

Subdivision, the Commission having considered the Motion, and the Commission being otherwise 

sufficiently advised, 

IT IS HEREBY ORDERED that Hayfteld Utilities, Inc. and Covered Bridge 

Utilities, Inc. shall be restrained and enjoined fiom collecting fees fkom residents of Countryside 

Subdivision in excess of the fees awarded in the Commission's Order of October 9, 1998 in Case No. 

97-457, until fhrther Order of the Commission. 

PUBLIC SERVICE COMMISSION 

BY: 

DATE: 



TENDERED BY: 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of  

COVERED BRIDGE UTILITIES, INC . ) 99-079 

REOUEST OF COVERED BRIDGE UTILITIES FOR INFORMAL CONFERENCE 

Comes Covered Bridge Utilities, Inc. ("Covered Bridge"), by counsel, and hereby 

requests that an informal conference with the representatives of the Public Service Commission 

addressed in the (Commission) be scheduled on or before April 1 

Commission's Order of March 10, 1999. 

Robert C. Moore 
Hazelrigg and Cox 
P.O. Box 676 
415 West Main Street 
Frankfort, Kentucky 40602-0676 
Attorney for Covered Bridge Utilities, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served by first class 

mail, postage prepaid, on Richard Raff, Public Service Commission, 730 Schenkel Lane, P.O. 

Box 615, Frankfort, Kentucky 40602 and Frank G. Simpson, 111, Simpson Law Offices, Suite 

102, 11414 Main Street, Middletown, Kentuc 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of  

COVERED BRIDGE UTILITIES, INC. ) 99-079 

MEMORANDUM IN RESPONSE TO THE MARCH 10,1999 ORDER OF THE 
PUBLIC SERVICE COMMISSION AND IN OPPOSITION TO MOTION FOR 

CONTEMPT AND TO REFUND SEWER CHARGES 

Comes Covered Bridge Utilities, Inc. ("Covered Bridge"), by counsel, and for its 

Memorandum in Response to the March 10, 1999 Order of the Public Service Commission 

("Commission") and in Opposition to the Motion For Contempt and To Refund Sewer Charges 

filed on behalf of Covered Bridge Farms Homeowner's Association, states as follows: 

The Commissioner's Order of October 9, 1998 in Case No. 97-455 approved a new 

rate for Covered Bridge and directed Covered Bridge to file a revised tariff setting forth the 

new rate within thirty (30) days of October 9, 1998. Covered Bridge inadvertently failed to 

file the new rate until March 9, 1999. The Commission reviewed the tariff filing and has 

approved it by its letter of March 12, 1999 (See Attachment A). 

The Commission's October 9, 1998 Order also required Covered Bridge to file, 

within sixty (60) days of October 9, 1998, a new rate application to establish an initial non- 

residential rate for Hayfield Utilities, Inc., which owns the Countryside wastewater treatment 

plant, since Covered Bridge would now be treating the effluent Countryside, and to adjust as 

appropriate the residential rate for Covered Bridge. For the following reasons, Covered 

Bridge was unable to file a new rate application within sixty (60) days of the Order, and 

requests the Commission for leave to file this new rate application on or before June 1, 1999. 



, The October 9, 1998 Order recognized that Covered Bridge was in the process of 

expanding its wastewater treatment plant to add an additional 100,000 gallon per day treatment 

capacity. This expansion was completed on October 1, 1998. The flow from the Countryside 

wastewater treatment plant was connected into the Covered Bridge plant on that day. Since 

that time, Covered Bridge has been diligently working to make the adjustments to operate the 

new plant properly and efficiently. The addition of this 100,000 gallon per day plant and the 

additional flow from Countryside has had a substantial affect on the operation of the plant, 

including a significant increase in the cost to operate the plant. 

The following table reflects that the electric bills issued to Covered Bridge by LG&E 

for the operation of the wastewater treatment plant have more than quadrupled in the last six 

(6) months, and have not yet stabilized. 

Billing Period 
6/16/98 to 7/16/98 
7/16/98 to 8/14/98 
8/14/98 to 9/15/98 
9/15/98 to 10/14/98 
10/14/98 to 11/12/98 
11/12/98 to 12/14/98 
12/14/98 to 1/15/99 
1 11 5/99 to 21 15/99 

Amount of Bill 
305.77 
418.33 
753.26 
727.34 
988.96 
902.30 

1,202.17 
1,320.7 1 

The cost of electricity has increased due to the operation of the new 100,000 gallon per day 

plant, as well as the operation of the pump station on the line from the Countryside wastewater 

treatment plant to the Covered Bridge Plant. 

Similarly, the water bills received by Covered Bridge over the last six (6) months have 

almost doubled, and these costs have not yet stabilized. 
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Billing Period 
6/8/98 to 8/7/98 
8/7/98 to 10/6/98 
10/6/98 to 12/7/98 
12/7/98 to 2/9/99 

Amount of Bill 
719.43 
732.13 
811.56 

1,037.14 

In addition to the increase in electric and water costs, the remaining costs associated with the 

plant, such as the cost of chemicals, sludge hauling costs, repair costs and operatingllabor 

costs, have continued to increase. The increase in these costs has also not stabilized. 

Until the increased costs resulting from the addition of the 100,000 gallon per day plant 

have stabilized, Covered Bridge is unable to submit a meaningful application for a rate 

increase. Submitting a rate application before Covered Bridge has determined the increased 

cost to operate its facility with some level of accuracy would have been, and remains, an 

exercise in futility. Covered Bridge anticipates that it will be able to obtain the necessary 

information to submit a rate application by June 1, 1999. 

The October 9, 1998 Order allowed Covered Bridge to increase its residential rate to 

$40.06 per month. Covered Bridge is also charging Hayfield a monthly interim rate to treat 

the effluent from the Countryside plant. With the revenue generated from this increased rate 

and Hayfield’s interim rate, Covered Bridge has received sufficient funds over the last several 

months to bring its accounts payable current. This included paying the balance due on the bill 

issued to Covered Bridge by Logsdon and Company, the accounting firm which has 

represented Covered Bridge since its inception and which compiled the necessary financial 

information for Covered Bridge’s last application for a rate adjustment. Now that Logsdon 

and Company has been paid in full for its work on the past application for rate adjustment, it 

will be willing to begin compiling the financial information required for the new rate 
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application. 

The above information reflects that Covered Bridge has been unable to submit the rate 

application provided for by the October 9, 1998 Order because the necessary information has 

not been available. There are no facts establishing that Covered Bridge had the necessary 

information and made an intentional decision to delay filing the rate application. The required 

information was simply not available due to the significant change in the operation of the 

plant, and the increase in the flow treated by the plant. Again, Covered Bridge should have 

the necessary information on or before June 1, 1999, and respectfully requests that it be 

allowed to submit the rate application at that time. 

As indicated above, Hayfield is paying a temporary interim rate to Covered Bridge for 

the treatment of the effluent from Countryside. Both Covered Bridge and Hayfield recognize 

that this interim rate will require adjustment after the new rate is approved by the 

Commission, and reimbursements or additional charges, using October 1, 1998 as the starting 

point, may be necessary. 

The movant asserts that the hookup between the Covered Bridge wastewater treatment 

plant and the Countryside wastewater treatment plant is illegal. However, Covered Bridge 

was authorized by the Division of Water to make this hookup. The Commission’s October 9, 

1998 Order recognized that this hookup was to take place. The residents of Covered Bridge 

Farms have not been required to bear any additional costs as the result of this hookup. Their 

rate increase was based only on the cost to operate the then 40,000 gallon per day treatment 

plant. As anticipated, the additional flow from the Countryside plant has made the Covered 

Bridge system operate more efficiently, which will benefit the residents now and in the future. 
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The new $40.06 rate approved by the Commission would have first been seen by the residents 

on their water bills received in December, 1998. 

The residents of Covered Bridge Farms have not borne any of the costs to expand the 

plant or the increased costs resulting from the expansion which was constructed pursuant to the 

Certificate of Convenience and Necessity issued by the Commission. The residents are 

currently receiving the benefit of the new equipment installed during the expansion, including 

but not limited to the new mechanical tertiary, the gas chlorinator and the dechlorinator. Not 

until the application for a rate adjustment is filed and approved by the Commission will the 

residents be responsible for paying any part of the $800,000 expansion. 

The movant also asserts that the Franklin Circuit Court has held Covered Bridge and 

Hayfield in contempt. The Commission should note that this finding of contempt was highly 

contested, and is not final, as an appeal is now pending. Regardless, any contempt finding and 

the reference to the allegations contained in an unproven Notice of Violation (NOV) are 

irrelevant to the motion for contempt now before the Commission. Movant Covered Bridge 

Farms apparently refers to the non-final contempt finding and the unproven NOV because it 

recognizes that its motion has no legitimate basis. Additionally, there are no facts supporting 

the movant’s allegation that Marty Cogan mislead the Commission while testifying on the rate 

application. 

Covered Bridge acknowledges that its request for extension of time to file the new rate 

application would more appropriately have been submitted prior to the expiration of the sixty 

(60) day time period set by the Commission. However, as the above information reflects, it 

would have been fruitless to attempt to submit a rate application within the sixty (60) day time 
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period. Additionally, the current rate being paid by the residents of Covered Bridge Farms 

does not include the cost of the expansion. Therefore, no prejudice has occurred as a result of 

the delay. 

For the above stated reasons, Covered Bridge requests that the Commission deny the 

Motion for Contempt and Refunding of Sewer Charge, and requests that the Commission allow 

it to submit the rate application for Covered e June 1, 1999. 

obert C. Moore I" Hazelrigg and Cox 
P.O. Box 676 
415 West Main Street 
Frankfort, Kentucky 40602-0676 
Attorney for Covered Bridge Utilities, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served by first class 

mail, postage prepaid, on Richard Raff, Public Service Commission, 730 Schenkel Lane, P.O. 

Box 615, Frankfort, Kentucky 40602 and Frank G. Simpson, 111, Simpson Law Offices, Suite 

102, 11414 Main Street, Middletown, Kentucky 40mis C N d a y  of March, 1999. 

kobert C. Moore 
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covernor 

COMMONWEALTH OF KENTUCKY 
PUBUC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 

FRANKFORT, KENTUCKY 10602 

(502) 564-3940 
Fax 1502) 564-3460 

www. psc,state.ky.us 

March 12,1999 

Laura DOUBIBS, secretary 
Public Protection and 
ReUUlatlOn Cabinet 

Mr. Marly Cogan 
Covered Bridge Utilities 
136 St. Matthews ave. 
Suite 300 
Louisville, KY 40207-3191 

RE: Tariff Filing T60-279 for ARF rates per Order in Case No. 97-455 

Dear Mr. Cogan: 

The above referenced tariff filing has been received and reviewed. An accepted 
copy is enclosed for your files. 

!! Sincerely, rl;#+jJ%.,.;i.. I 

!. 
>: 
r ,'V i k . 7 -  

Donna J. Wainscott 
Public Utility Rate Analyst 
Filings Division 

ATTACHMENT A 
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COMMONWEALTH OF KENTUCKY 
PUBLIC SERVICE COMMISSION 

730 SCHENKEL LANE 
POST OFFICE BOX 61 5 
FRANKFORT, KY. 40602 

(502) 564-3940 

March 10, 1999 

Lawrence W. Smither 
President 
Covered Bridge Utilities, Inc. 
136 St. Matthews Avenue 
Suite 275 
Louisville, KY. 40207 3191 

Hon. Frank G. Simpson 
Simpson Law Offices 
Suite 102 
11414 Main Street 
Middletown, KY. 40243 

RE: Case No. 99-079 

We enclose one attested copy of the Commission’s Order in 

the above case. 

Sincerely, 

Secretary of the Commission 

SB/sa 
Enclosure 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

COVERED BRIDGE UTILITIES, INC. ) 
) CASE NO. 99-079 
) 

ALLEGED FAILURE TO COMPLY ) 
WITH THE COMMISSION'S 1 
OCTOBER 9,1998 ORDER IN ) 
CASE NO. 97-455 ) 

O R D E R  

Covered Bridge Utilities, Inc. ("Covered Bridge") is a Kentucky corporation that 

owns facilities used for the treatment of sewage for the public for compensation and is a 

utility subject to Commission jurisdiction. KRS 278.01 0. 

By Order dated October 9, 1998, in Case No. 97-455,' the Commission approved 

new rates for Covered Bridge and directed the utility to file (1) revised tariffs setting forth 

the new rates within 30 days of October 9, 1998; and (2) a new rate application to I ' establish an initial rate for Hayfield and to adjust as appropriate the residential rate, 

within 60 days of October 9, 1998. 

No petition for rehearing or appeal was filed with respect to the October 9, 1998 

Order, and it has remained in full force and effect since its entry. A review of the 

Commission's docket indicates that Covered Bridge did not file the new rate application 

as ordered by the October 9, 1998 Order. By letter dated February 5, 1999, Covered 

' Case No. 97-455, The Application of Covered Bridge Utilities For a Rate 
Adjustment Pursuant To The Alternative Rate Filing Procedure For Small Utilities. 



Bridge was requested to file within 10 days a report on the status of that rate 

application. To date, Covered Bridge has not responded to the February 5, 1999 letter, 

l and has not filed its revised tariffs. 

On February 16, 1999, Covered Bridge Farms Homeowner's Association 

("Homeowner's Association"), an intervenor in Case No. 97-455, filed a motion 

requesting that Covered Bridge be held in contempt for failing to comply with the 

October 9, 1998 Order and requesting a refund of sewer charges. Pursuant to KRS 

278.990(1), any utility that willfully fails to obey any Order of the Commission shall be 

subject to a civil penalty for each offense not less than $25 nor more than $2500. 

Based on the record in Case No. 97-455 and the motion for contempt filed by the 

Homeowner's Association, the Commission finds that there is a sufficient basis to 

indicate that two probable violations of the October 9, 1998 Order in Case No. 97-455 

have been committed by Covered Bridge. Those probable violations are the failure to 

file within 30 days the revised tariffs, and the failure to file within 60 days a rate 

application to establish a rate for Hayfield and to adjust as appropriate the residential 

rate. 

i 

The Commission further finds that the motion for contempt filed by the 

Homeowner's Association, attached hereto as Appendix A, should be addressed in this 

case rather than Case No. 97-455. 

IT IS THEREFORE ORDERED that: 

1. Covered Bridge shall submit to the Commission with 20 days of the date 

of this Order its written response to: (a) the two probable violations discussed herein; 



and (b) the motion for contempt filed by the Homeowner's Association, which is hereby 

made a part of the record in this case. 

2. Covered Bridge shall appear on April 13, 1999, at 9:00 a.m., Eastern 

Daylight Time, in Hearing Room 1 of the Commission's offices at 730 Schenkel Lane, 

Frankfort, Kentucky, to present evidence concerning the alleged violations of the 

October 9, 1998 Order and the allegations set forth in the motion for contempt, and to 

show cause, if any it can, why it should not be subject to the penalties of KRS 278.990 

for the two probable violations of the aforementioned Commission Order. 

3. Any request by Covered Bridge for an informal conference with the 

Commission Staff shall be set forth in writing and filed with the Commission within 20 

days of the date of this Order. 

Done at Frankfort, Kentucky, this 10 th  day o f  March, 1999. 

By the Commission 

ATTEST: 

h 



e APPENDIX A 0 
APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC 

DATED MARCH 10, 1999 
SERVICE COMMISSION I N  CASE 110. 99-079 

1 6  1999 
p(Jac:c SE.;lVICE 

COMltlONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE CO1\IINXISSION 
cf-%m.r 

,pA, 

In the Matter of 

.@PLIC.ATION OF COVERED BRIDGE UTILITIES, 
INC. FOR AN ADJLLSTMENT OF RATES 
PURSU.WT TO THE ALTERNATIVE RATE 
FILING PROCEDURE FOR SMALL UTILITIES 

) 
) 

1 
) NO. 97-455 

hlOTION FOR CONTEMPT AND TO REFUND SEWER CEIARGES 

Comes the Intervenor, Covered Bridge Farms Homeowner’s Association, by 

counsel, and moves the Commission to enter an order holding the Applicant, Covered 

Bridge Utilities, Inc., in contempt for its failure to abide by the Order of the Public 

Service Commission entered in this action on October 9, 1998, and to order a refund of 

sewer charges paid by the residents of Covered Bridse Farms. 

As $rounds for this motion, Intervenor states that on September 10, 1998, a 

formal hearing was held in this matter on the proposed rate increase sought by the 

Applicant against the residents of Covered Bridge Farms subdivision. As the 

Commission’s Order of October 9, 1998 indicates, applicant, through the testimony of 

Martin Cogan, its Vice President, testified that it had no idea when it would be able to 

connect the adjacent Hayfield Utility treatment plant‘ into the Covered Bridge facility, 

and that the connection “was not even a certainty at this point” (Order at page 3). 

’ Hayfield serves the Countryside Subdivision, which is adjacent to Covered Bridge Farms. 
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However, on September 30, 1998, Mr.Cogan notified the Natural Resources and 

Environmental Protection Cabinet that the HayfieldlCountryside plant had been taken out 

of service with the flow being pumped into the Covered Bridge Farms facility (See 

Exhibit 1, attached hereto). Mr. Cogan reiterated this fact in correspondence of October 

2, 1998 to the Cabinet (See Exhibit 2, attached hereto). 

The Order of October 9, 1998 directed the applicant to: 

1. File with the Commission and the Intervenor a notice of the connection of the 

HayfieldKountryside residents into the Covered Bridge facility within 10 days of the 

connect ion; 

2. To file a new rate application to establish an initial rate for HayfieldKountryside and 

to adjust the Covered Bridge rate accordingly, both with 60 days of October 9, 1998. 

Applicant has failed to perform either of these mandated tasks. As such, it has, since 

September of 1998, been treating the effluent of the Countryside subdivision in the 

Covered Bridge facility and allowing the residents of Covered Bridge to bear all the 

expense of such treatment without equitable diminution of the new rate, which was only 

to reflect the costs of serving only the Covered Bridge subdivision. 

It is apparent by the timing of the actions of the applicant and the Hayfield Utility 

Co. that the testimony of MI. Cogan before the Commission was false and that Applicant 

was at that time preparing the Countryside connection in order to profit by adding 

Countryside residents into its system without the knowledge of the Commission or the 

Intervenor. This action is particular egregious in light of the fact that Applicant and 

Hayfield Utility has been held in contempt by the Franklin Circuit Court for failing to 
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operate the plants properly, and Applicant has just been cited again by the Cabinet for its 

failure to properly operate the Covered Bridge plant (See Exhibit 3, attached hereto). 

Accordingly, the Intervenor respecthlly requests that the Commission find the 

Applicant in contempt of the Order of October 9, 1998, and enter appropriate sanctions 

against the Applicant and its officers. 

Further, Intervenor requests that an immediate proceeding be initiated to 

determine how much Applicant has been overpaid by the residents of Covered Bridge 

Farms due to the illegal hookup of the Countryside subdivision, and that reimbursement 

to the residents be ordered. 

FRANK G. SIMP” III 
Simpson Law Offices 
Suite 202 
207 Old Harrods Creek Road 
Louisville, Kentucky 40223 

Fax (502) 244- 18 1 1 
Attorney for Covered Bridge Farms 
Homeowner’s Association 

(502) 329-0265 

CERTIFICATE OF SERVICE 

It is hereby certified that a true and correct copy of this Motion to CompeI 
Production of Documents has been mailed, First Class, postage prepaid, to the following 
this 12th day of February, 1999 to Lawrence W. Smither, President, Covered Bridge 
Utilities, Inc., 136 St. Mathews Ave., Suite 275, Louisville, KY 40207 

; Frank G. impson I1 
I 
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RECEIVED 
Carroll Cogan Companies, Inc. - OFFICE OF 

1. E C ,". L 7 ;i 1 E s 
136 St. Matthew's Ave. 

OCJ 9 S 21 AM '98 Suite #300 
Louisville, Kentucky 

40207-3 19 1 

(502) 899-1950 

October 6,1998 

Natural Resources and Environmental Protection Cabinet 
Division of Water 
P D E S  Branch 
14 Reilly Road 
Frankfort, Kentucky 4060 1 

Attn.: Mr. R. Bruce Scott, P. E. 
Branch Manager 

Re: Hayfield Utilities, Inc. Countryside WWTP 
Oldham County, Kentucky 
KPDES NO. KY0029653 

Dear Bruce: 

We have attached the No Discharge Certification form for the 
Countryside WWTP. This plant was taken out of service on September 30, 
1998 and the flow is being pumped to and treated by the expanded 
Covered Bridge WWTP. 

Please let me know if you require any additional information. 

Vice - President 

cc: Mr. Jack Wilson, DOW 
Mr. Gary Levy, DOW 
Mr. Mike Mudd, DOW 
Ms. Yvette Hurt, DOL 
Mr. Robert McClure 
Mr. Robert Moore 



e 
NO DISCHARGE CERTIFICATION 

Listed on the back of this sheet is a list of wastewater sources often overlooked as requiring a Kentucky Pollutant 
Discharge Elimination System (KPDESJ permit. Please review this list to determine if a KPDES permit is required. If 
a KPDES permit is no longer required because the facility no longer discharges to waters of the Commonwealth or is 
approved for an alternate means of wastewater disposal, complete the information requested below. 

Date facility ceased discharge (approximate) 9 / 3 0 / 9 8  
Current means of wastewater treatment and disposal (e.g., discharge to another wastewater collection system, land 
application with no point source discharge, etc.) 

P l a n t  abandoned:  was tewa te r  nsw d i s c h a r E e s  t o  another ro- ~ y s t ~ n  

If discharge is to  another wastewater collection system, indicate the name of the system, 

Covered Br idge  W.W.T.P. 

For the following means of inactivation attach a copy of the requested document. 

0 

0 

0 

surface mining operations - a copy of the final bond release 
oil and gas operations - a copy of UIC permit, TOS approval, etc. 
septic tank and holding tank installations - approval from the local health department 

I certify that I am familiar with the operation of this facility and to the best of my knowledge this facility no longer 
discharges pollutants to waters of the Commonwealth, will not discharge process wastewater in the future, and the 
infomation provided is true, complete, and accurate. This certification must be signed as follows: 

1. 

2. 

3. 

Upon receipt and 

For a corporation, by a principal executive officer of at least the level of vice president. 

For partnership or sole proprietorship, by a general partner or the proprietor., . . _  . 

For a municipality, by either a principal executive officer or ranking elected official. 

this certification, your KPDES permit will be inactivated. 

Address 136 St. Matthews Ave #300 

L o u i s v i l l e ,  KY 40207-3191  

Date 1 0 / 6 / 9 8  Telephone No. 502-899-1950 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

"omplete and return to: KPDES Branch, Division of Water 
Frankfort Office Park 
14 Reilly Road 
Frankfort, KY 40601 
Attention: Inventory & Data Management Section 

Fmn 7032- mma 
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LE(:$ [- ? ‘ ? “ r r : ~ ~  Covered Bridge Utilities, Inc. 
136 St. Matthew’s Ave. 

Suite #300 
Louisville, Kentucky 

40207-3 19 1 

(502) 899- 1950 

October 2, 1998 

Natural Resources and Environmental Protection Cabinet 
Division of Water 
Facilities Construction Branch 
14 Redly Road 
Frankfort, Kentucky 4060 1 

Attn.: Mr. William B. Gatewood, PE, and Manager 

Re: Covered Bridge Utilities, Inc. 
Oldham County, Kentucky 
KPDES NO. KY0047635 
Facility No. 0805001 1 

Dear Mr. Gatewood: 

On July 15, 1994, Covered Bridge Utilities received a Construction Permit from 
your office for the expansion of the Covered Bridge WWTP. This expansion would 
increase the total daily flow of this plant to 140,000 GPD. The Construction Permit &so 
included removal of the Countryside WWTP and allowed for the flow from the 
Countryside CVWTP to be pumped to and treated by the Covered Bridge WWTP. 

The expansion of the Covered Bridge WWTP has been completed. Additionally, as 
required by an Agreed Order between the DOW and Hayfleld Utilities (Countryside 
WWTP), the inspection of the collection system for the Countryside WWTP has been 
performed and the necessary repairs completed. The final connections in the new sewers 
and force mains were made and after receiving approval firom the Enforcement Branch and 
your office in the Facilities Construction Branch, we completed the required connections 
so that the flow from the Countryside WWTP is now being treated at the new Covered 
Bridge facility. 



cc: Mr. Jack Wilson, DOW 
Mr. Gary Levy, DOW 
Mr. Mike Mudd, DOW 
Ms. Yvette Hurt, DOL 
Mr. Robert McClure 
Mr. Robert Moore 

It is my understanding that Countryside will submit to the DOW a No Discharge 
Certification within 30 days as required by the Agreed Order between the DOW and 
Hayfleld Utilities, Inc. 

1 

Vice - President 

. 



COMMONWEALTH OF KENTUCKY 
FRANKLIN CIRCUIT COURT 

SECOND DIVISION 
94-CI-0 148 1 

NATURAL RESOURCES 

vs. 

COVERED BRIDGE, ET AL. 

PLAINTIFF 

NOTICE-MOTION 

* * * * * * * * * * * *  

DEFENDANTS 

TO: Hon. Robert C. Moore Hon. Robert D. McClure 
P.O. Box 676 
Frankfort, Kentucky 40602-0676 Suite 202 
Counsel for Defendants 

Two Paragon Centre 

Louisville, Kentucky 40205-3305 
Counsel for Defendants 

Please take notice that on Monday, February 22, 1999 at or about the hour of 9:00 a.m. 

local time, Plaintiff, by Counsel, will make the following Motion and tender the enclosed Order 

before the Franklin Circuit Court, 224 St. Clair Street, Frankfort, Kentucky 40601-1843. 

MOTION 

On March 11, 1998, this Court entered an Opinion and Order in which the Court found, 

among other things, that Covered Bridge and Hayfield failed to properly operate and maintain 

the sewage treatment plants in violation of 401 KAR 5:065; that the lagoon was not properly 

maintained; that excessive sludge was preventing the biological treatment process fiom 

functioning properly; and that there were noxious septic fiunes to which residential customers 

have been exposed, (pages 6 through 12 of the Opinion and Order are attached and marked as 

“P1 through 7”). 



The Defendants’ continue to violate this Court’s Order, even one (1) year - after the Court 

has found Defendants in contempt of Court because of violations of an Agreed Order that was 

entered August 1, 1996. To recap, the Agreed Order was entered August 1, 1996; on March 11, 

1998, one (1) year and eight (8) months after the Agreed Order was entered, the Court found the 

Defendants in contempt of the Agreed Order; and now, one (1) year after the finding’of 

contempt, and two (2) years, eight (8) months after the Agreed Order, the Defendants have still 

not obeyed this Court’s Order. 

On February 4, 1999, Ms. Suzanne Rebert, Inspector for the Cabinet inspected Covered 

Bridge, and the same violations exist. Plaintiff attaches the Notice of Violation and Inspection 

Report completed by Ms. Rebert, marked “P’s 8 and 9”, respectively. Residents state that odor 

problems still exist. Nothing has changed with respect to the lagoon at Covered Bridge. 

Overflow of the plants, probably due to excessive infiltratiodinflow, still exist. 

Plaintiff respectively moves the Court for a Second Finding of Contempt against the 

Defendants and against the individuals who control the corporations which supposedly ‘‘own” 

the plants, namely Martin G. Cogan, as well as the individuals who are supposed to be operating 

the plants, namely, Larry Smither. 

Plaintiff moves the Court to set a hearing for a date and time certain on Plaintiff’s Motion 

for a Second Finding of Contempt against the Defendants as well as the individuals who control 

and operate the plants. Plaintiff estimates the hearing will take one (1) full day. 

Respectfully, Plaintiff points out that a hearing is set for the Motion Hour on Wednesday, 

March 3, 1999, as to whether or not the Court will impose a penalty of fifty thousand dollars 

($50,000) on both plants as a result of the Court’s finding of contempt on March 11, 1998. We 

only point this out as it may have some bearing as to whether or not the Court wants to proceed 

2 
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with the March 3, 1999 hearing, or continue it to the date of the hearing on Plaintiffs second 

Motion for a Finding of Contempt. 

Respectfully submitted, 

Fifth Floor, Capital Plaza To 
Frankfort, Kentucky 4060 1 
(502) 564-5576 Telepho-ne 
(502) 564-6 13 1 Facsimile 

COUNSEL FOR PLAINTIFF 

CERTIFICATE OF SERVICE 

I hereby certify that on the lom day of 
February, 1999, a true and accurate copy of 
the foregoing NOTICE-MOTION was 
mailed, postage prepaid, to the following: 

Hon. Robert C. Moore 
P.O. Box 676 
Frankfort, Kentucky 40602-0676 
Counsel for Defendants 

And 

Hon. Robert D. McClure 
Two Paragon Centre, Suite 202 
Louisville, Kentucky 40205-3 3 05 
Counsel for Defendants 

nmotioncovcrdbridgc-RWCbjc299 

3 
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are forbidden [or require4 . . . ." Itt re: W d ,  60 B.R. 5 12, 5 16 (W.D. Ky. 1986). 

2. Defendants' Failure to Properly Operate and Maintain Plants 

The Cabhet contends that both Covered Bridge and Hay6eld violated KRS Chapter 224 and 

401 KAR 5:005 and 5:006 (relating to permits and wastewater planning requirements) in the 

following ways: 1) allowing excessive accumulation of sludge inside the plant, 2) faiIing to maintain 

the digesters, aeration tanks, and clarifiers in good working condition, 3) failing to address severe 

odor problems, and 4)  permitting untreated sewage sludge in the receiving streams. (Defendants' 

Exhibit # 1 ). 

With respecr to Covered Bridge, the Cabinet asserts an additional violation of 40 1 KAR 5:065 

(relating to KPDES permit conditions), including Covered Bridge's failure to clean up 'and dose a 

lagoon that was previously part of the Covered Bridge Farms facility's treatment system, but which 

is no longer in use. 

With respect to Hayfield and the Countryside plant, the Cabinet alleges that the bar screen 

leading from the collection line to the plant was clogged, causing overflow of sewage, and that the 

flow measuring device was inoperable. 

The KPDES permits owned by Covered Bridge and Hayfield and which allow operation of 

the two sewage treatment plants, contain the condition that "[tlhe permittee is . . . advised that all 

KPDES pennit conditions in KPDES Regulation 401 KAR 5:065, Section 1 will apply to all 

discharges authorized by this permit." (KPDES Permit Nos. KY0029653 and KY0047635.) 

40 I KAR 5065, Section-1, contains the proper operation and maintenance requirement: 

( 5 )  Proper operation and maintenance. The permittee shall at all 
times properly operate and maintain all facilities and systems 
of treatment and control and related appurtenances which are 

6 
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installed or used by the permittee to achieve compliance with 
the conditions of this permit. Proper operation and 
maintenance also includes adequate laboratory controls, and 
appropriate quality assurance procedures. 

a n n  

Mr. Mudd testified for the Cabinet that after his June 4, 1997 inspections at both plants, and 

based on his substantial experience with sewage treatment plants, the Covered Bridge Farms and 

Countryside plants were not being properly operated and maintained. Mr. Mudd stated that when 

he returned to inspect the plants on August 25, 1997, some work had been done to correct the 

problems, but neither plant had achieved an adequate level of operation and maintenance. (Inspection 

Reports 6/4/97 and 8/25/97, Defendants’ Exhibit #l.) 

Mr. Mudd stated that he observed the following conditions at Covered Bridge Fams on June 

4, 1997: the plant was in severe neglect and appeared abandoned; no notification to DOW of any 

problem; too many solids in tanks and digester 1 1 1  and septic; chlorine contact tanks fLII of sludge; 

no efforts being made to address problems. He also testified that the lagoon, which Covered Bridge 

previously used in its operation but which is now out of service, was stagnant and tomato plants were 

growing. Furthermore,. there was a severe septic odor about the plant. 

Covered Bridge.argues that the majority of the Cabinet’s complaints concern the lagoon and 

the new, expanded portion of the pfant. Neither of these areas is currently utilized as part of the 

treatment plant, and as such are not playing any role in the treatment of waste. Covered Bridge 

claims that improper maintenancq ofthese areas is not a violation of permit conditions. In support, 

the defendants cite 401 KAR 5:065 (quoted above) which provides that a permittee is only under a 

duty to “properly operate and maintain all facilities and systems of treatment and control and related 

7 
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appurtenances which are installed and [sic) used by the permittee to achieve compliance with the 

conditions of the permit.” (Defendants’ Post Hearing Brief at 8. As cited above herein, the 

regulation reads “installed or used.”) Because the lagoon and the new plant do not produce effluent’ 

discharge, and do not affect pennit conditions, the defendants apparently believe they are not legilly 

required to properly maintain thcsc areas of the plant. 

Mr. Mudd stated in his report that there was excessive sludge inside the plants. Mr. Rick 

Mus, the operator for both plants, testified that he allows the sludge to settle and then calls a truck 

to haul it away. He firther stated that sometimes the trucks do not come to haul the sludge for 

several days, and that he has no control over this. 

p .  10 

In addition, Mr. Marty Cogan testified that the “main problem” with the plant‘is that it is 

designed to handle two hundred and twenty-six (226) homes, but only twenty (20) homes are 

currently connected to the pump station. Because so little flow is created fiom these twenty (20) 

homes, the waste often sits in the pipes for over two (2) days before reaching the treatment plant, 

during which time the sewage becomes septic and anaerobic and filamentous bacteria forms. This 

bacteria prohibits the separation of sludge and clear water. Because Covered Bridge is an extended 

aeration treatment plant, it is not designed to handle anaerobic waste. These factors combine to 

create the extremdy noxious odor emanating fiom the plant which, as community residents testified, 

is prevalent. Covered Bridge argues that the ody solution is to connect the remaining one hundred 

forty-six (146) homes in the Countryside subdivision to the Covered Bridge Farms plant. 

With respect to Hayfield’s alleged violations. Mr. Mudd testified to the following violations 

at Countryside on June 4, 1997: the plant was in serious neglect; raw sewage in the stream; 

unsatisfaaory digesters; solids in the chlorine contact tank; insufficient chlorine tablets; solids leaving 

8 
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the facility; severe septic waste odor. He also noted on his inspection report some problems with a 

clogged bar screen and flow meter. 

Hayfield offered no evidence on why it should not be found in violation of 401 KAR 5:065 

for the conditions noted by Mr. Mudd during his June 4 and August 25, 1997 inspections, except that 

Countryside did not cxceed any monthly permit maxhurns from January, 1996 to August, '1 997, and 

that Hayfield did not fail to implement an VI correction plan, which was previously discussed. The 

issue of daily and monthly mm'mum or average exceedances will be addressed in the next section of 

this Opinion pertaining to permit limits. 

The Court finds that both Covered Bridge and Hayfield have failed to properly operate and 

maintain the sewage treatment plants in violation of 401 KAR 5:065. Mr. Mudd's June 4 and August 

25, 1997 inspection reports clearly indicate observations at the plants which are indisputabIy 

violations pertaining to proper operation and maintenance. 

Covered Bridge's argument that it is not responsible for properly operating and maintaining 

the lagoon is without merit. Even if common sense did not lead to this conclusion, the pertinent 

regulation provides that the permittee is required to properly operate and maintain anything which 

the permittee installs or uses to comply with the terms of the permit. Obviously, the lagoon was 

installed at some point and used in the treatment of wastewater at the plant. It is of no consequence 

that it no longer is in use. Covered Bridge may not relinquish responsibility over it simply because 

it is not using it. 

As to the excessive sludge found at both plants, there was testimony that excessive sludge 

prevents the biological treatment proce& fiom properly fbnctioning. The defendants may not be held 

harmless because they cannot control when the sludge hauling trucks arrive. It is their absolute duty 

9 
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Countryside has plenty of residences connected. In any case, Covered Bridge has a duty to take 

whatever steps necessary to eliminate the odor problem, whether that means connecting to the 

Countryside sewage treatment plant, connecting to the Oldham County Sanitation District (OCSD) 

rreatment facility, or somehow increasing the flow of water through the plant's pipes in order to 

prevent the- sewage sitting in the pipes for days. The defendants have not shown, to the Court's 

satisfiction, why Covered Bridge has not already connected to the Countryside plant, ifthat WiIl in 

fact alleviate the odor problem. 

1 
I 

I 

p .  12 

under the permit to prevent sludge or anything else from interfering with the treatment process. 

Furthermore, there was also evidence of untreated sewaye sludge in the receiving streams of both 

plants, which in itself indicates a failure to properly operate and maintain the plant regardless of 

whether excessive sludge was present inside the plant. 

Covered Bridge contends that the cause of the odor problems at Covered Bridgek the fact 

that too few homes are connected to the pump station, as discussed above. The Court declines to 

comment on the likelihood that this is the actual cause, given that Countryside residents are enduring 

the same noxious septic fines to which Covered Bridge residents are exposed, and apparently 

Finally, while the defendants have made an argument purporting to justify the odor problem 

at Covered Bridge, they have not even addressed the odor problem at Countryside subdivision. At 

the hearing there was citizen testimony that the odor at Countryside is so bad that children are unable 

to play outside and that sigiuficant health problems have occurred. Furthermore, Countryside, as well 
.- 

as Covered Bridge, is a breeding ground for mosquitoes. Thus, the Court cannot attribute much 

credibility to defendants' argument as to Covered Bridge, when the same problem is occurring at 

Countryside where there are presumably enough homes to adequately flush the lines. 
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For the foregoing reasons, the defendants have failed to properly operate and maintain the 

sewage treatment plants in accordance with the applicable statutes, regulations, permits, and Agreed 

Orders. 

3. Defendants’ Failure to Operate Within Permit Limits and Conditions 

Mr. Mudd testified that both facilities’ Discharge Monitoring Reports (DMRs). indicated 

numerous violations of the KPDES permit limits. The defendants contest Mr. Mudd’s interpretation 

that exceedances of the daily maximum permit conditions in the fecal coli category are violations, 

rather than observing the monthly average. Covered Bridge did not violate the monthly average in 

fecal coli fiom August 1996 to June 1997. However, the defendants admit that Covered Bridge did 

violate monthly averages seven out of twelve times in‘the Biochemical Oxygen Demand (“BOD”) 

category in December 1996 and January 1997, and the ammonia nitrogen category in September - 
November and May-June, 1997. 

Hayfield argues that Countryside did not violate any monthly average permit limits, and 

offered the testimony of Mr. Paul D. Barker of Beckmar Environmental Laboratory to prove that due 

to the biological nature of treatment plants, periodic exceedances in daily averages will inevitably 

occur. This is why federal law places total reliance on the monthly averages. ,40 CFR 123.45(a). 

The monthly DMRs show that no monthly averages exceeded permit limits 6om January, 1996 to 

August, 1997. Hayfield states that it should not have violations, then, for exceeding daily maximums 

and averages, and should certainly not be held in contempt when Hayfield was in compliance with 

federal law. 

The Court finds that based on the evidence presented, both Covered Bridge and Hayfield are 

in violation of permit limits and conditions in their operation of the subject sewage treatment plants. 

p. 13 
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The KPDES permits for each facility clearly require that the facility shall abide by the limits and 

conditions of the permit. Mr. Mudd testified that since August, 1996, Covered Bridge has exceeded 

its permit limits on twenty-seven (27) occasions. Countryside has violated its permit limits on nine 

(9) occasions. Between the two (2) facilities, nineteen (19) of those violations were in the fecal 

coliform parameter. Fecal coliform poses a potentially serious risk to human health. .While the 

defendants complain that exceedances in daily maximum permit conditions are inevitable and that only 

the monthly exceedances should be considered as they are under federal law, they cite no authority 

which would insulate them Eom liability under the permit. The federal system only requires monthly 

testing under the Clean Water Act. 40 C.F.R. 123.45. Furthermore. the state regulations are 

intended to be compatible with the federal regulations. 401 KAR S:050. However, nothing in either 

the Meral or state law provides that a state’s having additional daily maximums and averages in its 

permit limits and conditions is nor compatible with federal regulations. In fact, i f a  permittee 

complied with the daily limits as prescribed by Kentucky state regulations, then he would be assured 

of meeting the federal monthly averages and limits. Therefore, it appears to this Court, that the two 

(2) systems are perfectly compatible, and that the state method serves only to reinforce the federal. 

Thus, Covered Bridge and Hayiield are in violation of the permit limits and conditions. 

B. Contempt 

The United States District Court for the Western District of Kentucky has stated the following 

law: “The purpose of civil contempt is to compel a reluctant party to do what a court requires of 

him.” Tare u. Frey, 673 F. Supp.‘880 (W.D. Ky. 1987). In this case, the defendants certainly were 

reluctant to comply with any of the Agreed Orders, but the Court is particularly concerned because 

they have failed to comply with the Third Agreed Orders, entered by this Court in an attempt to 
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COliMO”EA&TH OB m U C X Y  
NATURAL RBBOURCEB AND =IROM(Z#TAL PROTECTION CABINET 

DEPARTMENT FOR ENVXR0-a  PROTECTION 
DIVI81ON OF WATER 

FRANKFORT, -CXY 40601 

NOTICE OF VIOLATION 

T h i s  is to advise you that, as specified below, you are in violation of the 
provisions of ( KRS 1 4 6 ,  ( KRS 151, ( ) KRS 223, ~ K R S  224 

Regulation: 40l 5 ; n u  Section: / 

Zemedial measures required include, but are  not limited to: &A&), 

5 1 LL 7/ v e  
# e6wJ4Tlo/qs, 

.emedial measures must be completed by: &&la?E.h>r 
riolations of the above c i t e d  statutes and regulations are subject to penalties 
If up to $25,000 per day. Compliance with remedial measure deadlines does not 
covide exemption from liability for violations during the period of 
’emediation. Any person who knowingly violates the aforementioned statutes m a y  
le subject to cr iminal  prosesution. To discuss  this Notice of Violation, please 
Iontact the undersigned at: - 7 )  425’ - Y67/ 

A 

Date: 

ame of person to whom copy was delivered: 

Date: 

Personal Service - How Delivered: Certified Mail 
. 

-._- --- 
...... --> 

. . . . . . . . .  . _ .  . . . . . . . . . . .  ........ .,.,. : :. , , ., 

.- ._  
..A- 

...-... ,.-.-. . . . .  

I ’ p;g.:./:.:;. . . .  -.,:- 
:. ........... . . . . . . . . .  ...... 
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On-Site Representative: Tltle 
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Chlonnaton 
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Con tact Tank 
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’ CERTIFICATE OF SER& 

I hereby certify that on the loTH day of 
February, 1999, a true and accurate copy of 
the foregoing ORDER was mailed, postage 
prepaid, to the following: 

* 
Hon. Robert C. Moore 
P.O. Box 676 
Frankfort, Kentucky 40602-0676 
Counsel for Defendants 

And 

Hon. Robert D. McClure 

ERTIFICATE OF CLERK 

I hereby certify that on the 

setting a hearing date and time was mailed to: 

Hon. Robert C. Moore 
P.O. Box 676 
Frankfort, Kentucky 40602-0676 
Counsel for Defendants 

day of February, 1999, a copy of this Order 

Hon. Robert D. McClure 
Two Paragon Centre, Suite 202 
Louisville, Kentucky 40205-3305 
Counsel for Defendants 

and 

Ronald W. Crawford 
Office of Legal Services 
Fifth Floor, Capital Plaza Tower 
Frankfort, Kentucky 4060 1 

JANICE MARSHALL, CLERK 

BY , D.C. 
Ordercoveredbridge-R WCbjc299 
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