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SWIDLER BERLIN FCoo Dt
Washington, D.C. 20007-5116

Phone 202.424.7500
Fax 202.424.7647

www.swidlaw.com

September 23, 2005

VIA OVERNIGHT DELIVERY

Beth A. O'Donnell, Executive Director o
Public Service Commission of Kentucky -
211 Sower Boulevard -

P. O. Box 615
Frankfort, KY 40602

Re: Pac-West Telecomm, Inc. Notification of Imntent to Provide Resold and
Facilities-Based Local Exchange and Interexchange Telecommunications
Services in the Commonwealth of Kentucky

Dear Ms. O'Donnell:

On behalf of Pac-West Telecomm, Inc. ("Pac-West" or the “Company”), enclosed for
filing are an original and ten (10) copies of this letter of intent, as well as Pac-West's proposed
tariffs. In accordance with the Commission’s Orders in Administrative Case No. 359 (dated June
12, 1996) and Administrative Case No. 370 (dated January 8, 1998), Pac-West submits the
following information:

1. Name, address, telephone number and fax number of the Company are as follows:

Pac-West Telecomm, Inc.
1776 W. March Lane
Suite 250

Stockton, CA 95207
Telephone: 800-722-9378
Facsimile: 209-926-4444

2. Pac-West is a California corporation formed on September 5, 2000. Pac-West will
market its local exchange services in Kentucky under the name Pac-West Telecomm, Inc.
and its interexchange services under the name Pac-West Telecomm, Inc. d/b/a AmeriCall.
Copies of Pac-West's Articles of Incorporation and Certificate of Authority to transact
business in Kentucky are attached hereto at Exhibit A.
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3. The name, address, telephone number and facsimile number of the responsible contact
persons for customer complaints and regulatory issues are as follows:

Customer Service Contact:

Kim Rego

Director of Customer Relations
Pac-West Telecomm, Inc.
4210 Coronado Avenue
Stockton, CA 95204
Telephone: 209-926-4214
Facsimile: 209-444-3437
E-mail: krego@pacwest.com

Regulatory Contact:

Lynne Martinez

Director Government A ffairs
Pac-West Telecomm, Inc.
1776 W. March Lane

Suite 250

Stockton, CA 95207
Telephone: 209-926-4339
Facsimile: 209-926-4585
E-mail: Imartin@pacwest.com

Pac-West's toll free customer service number is: (8§77) 626-4325.

4. Pac-West has not provided nor collected for local exchange telecommunications service
in Kentucky prior to filing this notice of intent. Please see notarized statement attached
hereto as Exhibit B.

5. Pac-West does not seek to provide operator assisted services to traffic aggregators as
defined in Administrative Case No. 330.

6. Pac-West plans to provide all resold and facilities-based local exchange and
interexchange telecommunications services to and from all points in the Commonwealth
of Kentucky that are open to competition. Therefore, Pac-West seeks statewide
authority. While Pac-West will offer traditional voice services to customers utilizing the
public switched network, Pac-West will also offer services using Internet Protocol to
provide voice and data applications that interact seamlessly with the traditional public
switched network.

_
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7. A copy of Pac-West's proposed tariffs are attached hereto as Exhibit C and Exhibit D.
The tariff is to become effective thirty (30) days from the date of this filing, which is
consistent with 807 KAR 5:011 and the regulatory requirements set forth in the
Commission’s Orders in Administrative Case No. 359, dated June 21, 1996 and
Administrative Case No. 370, dated January 8, 1998. |

8. Pac-West will comply with applicable Commission statutes and regulations unless
specific exemptions are granted pursuant to KRS 278.512. i
. : | .
Please date-stamp the enclosed extra copy of this filing and return it to the undersigned in
the attached self-addressed, stamped envelope. Should you have any questions, please do not

hesitate to contact the undersigned.

Respectfully submitted,
Richard M. Rindler

Brian McDermott
Danielle C. Burt

Counsel for Pac-West Telecomm, Inc.

Enclosures

cc: Ms. Lynne Martinez
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SECRETARY OF STATE

I, BILL JONES, Secretary of State of the State of California,
hereby certify:

That the attached transcript of __2— page(s) has
been compared with the record on file in this office, of t{
which it purports to be a copy, and that it is full, true
and correct.

IN WITNESS WHEREOF, | execute this {
certificate and affix the Great Seal of
the State of California this day of

SEP S 2000

] Secretary of State
i
|

i Secs/Siate Form CE- rev. B/98]
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CERTIFICATE OF AMENDMENT OF

AMENDED AND RESTATED
ARTICLES OF INCORPORATION SEP -5 2000
OF " %9 E ’
PAC-WEST TETECON[NL INC. HLL JORES AR OF STATE

WALLACE W, GRIFFIN and DENNIS V. MEYER certify that:

1. They are the President and Assistant Secretary, respectively, of PAC-
WEST TELECOMM, INC,, a California corporation.

2. The Articles of Incorporation of this corporation are amended and restated
in their entirety to read as follows: |
ARTICLE I

The name of this Corporation is Pac-West Telecomm, Inc.

ARTICLEIT

The purpose of this Corporation is to engage in any lawful act or activity for
which a corporation may be organized under the General Corporation Law of California
other than the banking business, the trust company business or the practice of a
profession permitted to be incorporated by.the California Corporations Code.

ARTICLE ITI

Section 1. Authorized Shares. The corporation is authorized to issue two
classes of shares, to be designated common and preferred, respectively. The corporation
is authorized to issue 100,000,000 shares of common stock, par value $0.001 per share,
and 10,000,000 shares of preferred stock.

Section 2. Preferred Shares. The shares of preferred stock may be issued in
any number of series, as determined by the Board of Directors. The Board may, by
resolution, establish the designation and number of shares of any such series, and may
determine, alter or revoke the rights, preferences and restrictions pertaining to any wholly
unissued series. The Board may thereafter, by resolution, alter the number of shares of
any such series.
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ARTICLEIV

Section 1. Elimination of Director Liability. The liability of directors of the
Corporation for monetary damages shall be ehmmated to the fullest extent permissible
under California law. _

Section 2. Indemnification. The Corporation is authorized to provide
indemnification of agents (as defined in Section 317 of the California Corporations Code)
through Bylaw provisions, agreements with ageuts, vote of shareholders or disimerested
directors, or otherwise, to the fullest extent permissible under California law.

Section3.  Effect of Amendment. Any amendment, repeal or modification of
any provision of this Article IV shall not adversely affect any right or protection of an
agent of this Corporation existing at the time of such amendment, repeal or modification.

3. The foregoing amendment and restatement of Articles of Incorporation
was duly approved by the Board of Directors of this Corporation.

4, The foregoing amendment and restatement of Articles of Incorporation
has been duly approved by the required vote of shareholders in accordance with Section
902 of the California Corporations Code. The total number of outstanding shares of this
Corporation entitled to vote with respect to the amendment was 35,863,543
shares, the favorable vote of a majority of such shares is required to approve the
amendment, and the number of such shares voting in favor of the amendment equaled or
exceeded the required vote. All outstanding stock is common stock, no shares of
preferred stock are outstanding.

5 Executed on gr/ 2o / , 2000, at Stockton, California.

We further declare under penalty of perjury under the laws of the State of
California that the matters set forth in this certificate are true and correct of our own

knowledge.

4 j//f/a 4 J//zﬁ

WALLACE W. GRIFF IN
President

!'(»-v?"l)zm,m / /’?fr.r/ £t
DENNIS V.MEYER 7/
Assistant Secretary
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AMENDED AND RESTATED
ARTICLES OF INCORPORATION .
OF
PAC-WEST TELECOMM. INC.
ARTICLEI

The name of this Corporation is Pac-West Telecomm, Inc.

ARTICLENl
The purpose of this Corporation is to engage in any lawful act or activity for which
a corporauon may be organized under the General Corporation Law of California other than the
banking business, the wust company business or the practice of a profession perrninted to be
incorporated by the California Corporations Code.

ARTICLE I

A. AUTHORIZED SHARES

The toral number of shares of capital stock which the - Corporation has aurhonry 1o
issue is 1.675.000 shares, consisting oft

') 175,000 shares of Class A Participating Preferred Stock, par value $.01 per
share (the "Class A Preferred™); and

@ 1.500,000 shares of Common Stock. par value $.0] per share (the "Common
Stock™. . —
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B. CAPITAL STOCK

Section 1. Liquidation. Upon any liquidation, dissolution or winding up of the
Corporation (whether voluntary or involuntary), each holder of a share of Class A Preferred (a
"Share") shall be entitled to be paid, before any Distribution or other payment is made upon any
Junior Securities, an amount in cash equal 1o the amount which the holders of Class A Preferred are
entitled 1o be paid pursuani to Section 3 hereof. Not less than 30 days prior to the payment date
stated therein, the Corporation shall mail written notice of any such liquidaton, dissolution or
" winding up to cach record holder of Class A Preferred, setting forth in reasonable detail the amount
of proceeds to be paid with respect 1o each Share in connection with such liquidation, dissolution
or winding up. The consolidation or merger of the Corporation with or into any other entity or
entities in which the Corporation is not the surviving entity, or any other form of recapitalization or
reorganization affecting the Corporation in which the Corporation is not the surviving entity, shall
be deemed to be a liquidadon. dissolution or winding up of the Corporation within the meaning of
this Section 1, except for any such merger. consolidation, recapitalization or reorgamzanon which
is effected solely o change rhe state of incorporation of the Corporation.

Section 2. Priority of Class A Preferred on Distributions. So long as there is any
Unpaid Yield or Unrerurned Original Cost outstanding, without the prior written consent of the
holders of a majority of the outstanding shares of Class A Preferred, the Corporation shalil not, nor
shall it permit any Subsidiary to, make any Disuibution, directly or indirectly, with respect to any
Class A Preferred or Junior Securities other than in accordance with the provisions of Section 3
below, except for (1) repurchases of Common Stock from present or former employees or consultants
of the Corporation and its Subsidiaries upon termination of employment or consultancy in
accordance with arrangements approved by the Corporation’s boerd of directors and so long as no
Event of Noncompliance is in existence immediately prior o or is otherwise caused by any such
repurchase, (ii) any redemprion or repurchase of Class A Preferred or Common Stock pursuant to
any, right of first refusal, first offer or similar right in favor of the Corporation approved by the
Corporation's board of directors so long as no Event of Noncompliance is in existence immediately
prioy 1o or is otherwise caused by any such repurchase. and (iii) dividends payable in shares of
Common Stock issued upon the outstanding shares of Common Stock in compliance with the
provisions of Section 8 below. ' '

Section 3. Distbutions. At the time of each Distribution, such Distribution shall
be made to the holders of Class A Preferred and Common Stock in the following priority:

3A. Dismbution of Unpaid Yield. The holders of Class A Preferred shall be
eatitled to receive all or a portion of such Distribution (ratably among such holders based upon the
aggregate Unpaid Yield of the Shares of Class A Preferred held by each such holder as of the time
of such Distribution) equal to the aggregate Unpaid Yieid on the outstanding shares of Class A
Preferred as of the time of such Distribution, and no Distribution or any portion thereof shal! be
made under paragraphs 3B or 3C below until the enrire amount of the Unpaid Yield on the
outstanding Shares of Class A Preferred 2s of the time of such Distribution has been paid in full.
The Distibutions made pursuant to tis paragraph 3A to holders of Class A Preferred shall
constitute a payment of Yield on the Class A Preferred.

#e b 5 aaukiel R »’--"" |3 [ -;‘\;‘-:'-' e
\#-‘: b R R Rl A:n»k&a..&-x- e

e el A e T e
X I A R R




FILE No.602 08,25 '05 11:28  ID:PAC WEST FAX: POGE 3

UL (—al=1lyis Loty L) LLRFURHIAUN DYojEr—are i o el e e e

.. 3B. . Disuibution of Unreturned Original Cost. After the required amount of a
Disuibution has been made in full pursuant o paragraph 3A above, the holders of Class A Preferred
shall be entitled to receive all or a portion of such Distribution (ratably among such holders based
upon the aggregate Unreturned Original Cost of the Shares of Class A Preferred held by each such
holder as of the time of such Distribution) equal to the aggregate Unreturned Original Cost of the
outstanding shares of Class A Preferred as of the ume of such Distribution, and no Distribution or
any porton thereof shall be made under paragraph 3C below until the entire amount of the
Unreturned Original Cost of the owtstanding Shares of Class A Preferred as of the time of such
Distribution has been paid in full. The Distibutions made pursuant 1o this paragraph 3B o holders
of Class A Preferred shall constitute a return of Original Cost of the Class A Preferred.

3C.  Remaining Disuibutions. After the required amount of a Distribution has
been made pursuant to paragraphs 5A and 3B above, the holders of Class A Preferred and tommon '
Stack as a group, shall be entitled to receive the remaining portion of such Distribution (ratably
- among such holders based upon the aggregate number of shares of Class A Preferred and Common
Stock held by each such holder as of the time of such Disuibution).

Section 4. Redempvtions at the @xion of the Holders of Class A Preféned.

4A. Redemprion with Proceeds of Public Offerings.

@) Upon the request of any holder of Class A Preferred delivered ar Jeast
30 days prior 1o the expected consummation of any Public Offering as set forth in the notice
delivered by the Corporation pursuant to subparagraph 4A(iii) below, the Corporation shall apply
the net cash proceeds from any Public Offering remaining after deduction of all discounts,
underwriters’ commissions and other reasonable expenses 10 redeemn the Shares of Class A Preferred
requested to be redeemed by such holder at a price per Share determined pursuant 1o paragraph 4C
below; provided that the Corporation shall not be required 1o redeemn apy Class A Preferred pursnant
to this subparagraph 4A(1) in the event the Corporation receives a Conversion Notice (as defined
below) prior to the consurmmation of such Public Offering from the holders of 2 majority of the
ourstanding Class A Preferred pursuant 1o subparagraph 3A(ii) below.

(i)  Upon the request of the holders of a majority of the outstanding
Class A Preferted delivered at least 15 days prior to the expected consummation of any Public
Offering as set forth in the notice delivered by the Corporation pursuant to subparagraph 4A(iii)
below, the Corporation shall apply the net cash proceeds from any Public Offering remaining after
deduction of all discounts, underwriters' commissions and other reasonable expenses to redeem all
outstanding Shares of Class A Preferred at a price per Share determined pursuant to paragraph 4C
below.

(i) The Corporation shall send written notice of any proposed Public
Offering and the expected date of the consummation of such Public Offering by reputable ovemight
courier service (charges prepaid) to each record holder of Class A Preferred not less than 60 days
prior to the Corporation's expected date of the consummation of such Public Offering. The
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Corporation shall provide written notice of any redemption of Shares of Class A Preferred pursuant
to paragraph 4A 10 all holders of Class A Preferred within 3 days after the receipt of any redemption.
notice delivered pursuant to this paragraph 4A. Any redemption pursuant to this paragraph 4A shall
take place on a date fixed by the Corporation, which date shall not be more than three days afier the
Corporation's receipt of the proceeds of any Public Offering. Except as 10 the Shares so redeemed,
redemptions of Shares pursuant to this paragraph 4A shall not relieve the Corporation of its
obligarion to redeem Shares pursuant to paragraph 4B below.

4B. - Optional Redemptions by Holders. Arany time and from time to time after
December 51, 2003, the holders of a majority of the outstanding Class A Preferred may request
redemption of all or any portion of their Shares of Class A Preferred by delivering written notice of.
such request to the Corporation. Within five days after receipt of such request, the Corporation shall
give written notice of such request to all other holders of Class A Preferred, and such other holders
may request redemption of all or any portion of their Shares of Class A Prefarred by delivering’
wrirten notice to the Corporation within ten days after receipt of the Corporation’s notice. The
Corporation shall be required to redeem all Shares with respect to which such redemption requests
have been made at a price per Share determined pursuant to paragraph 4C below within 60 days after
receipt of the initial redemption request therefor. Except as o the Shares so redeemed, redemptions
pursuant to this paragraph 4B shall not relieve the Corporation of its obligation 10 redeem Shares
pursuant to paragraph 4A above.

© 4C. Redempdon Payments. For each Share which is 10 be redeemed hereunder,
the Corporation shall be obligared on the Redemption Date 10 pay to the holder thereof (upon
surrender by such holder at the Corporation's principal office of the certificare representing such
Share) an amount in immediately available funds equal to the Unretuned Original Cost plus Unpaid
Yield with respect to such Share. Notwithstanding anything herein to the contrary, if the funds of
the Corporation (i) legally available pursuant 1o the General Corporation Law of Califomia for the
redemption of Shares on any Redemption Date or (ii) permitted to be used for the redemption of
Shares pursuant to any debt financing agreement of the Corporation on any Redemption Date are
in either case insufficient to redeem the total number of Shares to be redeemed on such date, those
funds which are available pursuant to the California Genera] Corporation Law and permited to be
used pursuant 1o any such debt financing agreement of the Corporation shall be used to redeem the
maximum possible number of Shares pro rata among the holders of the Shares 1o be redeemed based
upon the aggregate Unreturned Onginal Cost plus Unpaid Yield of the Shares held by each such
holder. At any time thereafter when additional funds of the Corporation are available pursuant to
the foregoing sentence for the redemption of Shares, such funds shal} immediately be used 10 redeem
the balance of the Shares which the Corporation has become obligated to redeem on any Redemption
Date but which it has not redeemed.

4D.  Parnal Redemptions. In case fewer than the total humber of Shares represent-

¢d by any centificate are redeemed, a new certificate representing the number of unredeemed Shares
shall be issued to the holder thereof without cost to such holder within three business days after
swrrender of the certificate representing the redeemed Shares.
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4E. Dividends After Redemption Date. No Share shall be entitled o any
dividends accruing after the date on which the amount determined pursuant 1o paragraph 4C above
is paid to the holder of such Share. On such date, all rights of the holder of such Share shall cease,
and such Share shall no longer be dcemgd to be issued and outstanding.

4F. Redeemed or Otherwise Acquired Shares. Any Shares which are rcdccmed
or otherwise acquired by the Corporation shall be canceled and retired and shall not be rezssued sold
or wansferred.

4G.  Other Redemptions or Acquisitions. The Corperation shall not, nor shall it
permit any Subsidiary to, redeem or otherwise acquire any Shares of Class A Preferred, except as
expressly authorized herein or except pursuant 1 4 purchase offer made pro-rara to all holders of
Class A Preferred on the basis of the number of Shares owned by each such holder.

Section 5. Conversion at the Of_tion of the Holders of Class A Preferrcd.i

SA. Conversion Obligations.

M In corninection with the consummation of a Public Offering, any holder
of Class A Preferred may cause all Shares of Class A Preferred held by such holder w0 be converted
to Conversion Stock upon the consummation of such Public Offering by delivering written notice
1o the Corporation (a "Conversion Notice”) at least 30 days prior to the expected consummation of
such Public Offering as set forth in the notice delivered by the Corporation pursuant to subparagraph
4A(iii) above; provided that the Corporation shall not be required 1o convert any Class A Preférred
pursuant 1o this subparagraph SA(H) in the event the Corporation receives a redemption notice from
the holders of a majority of the outstanding Class A Preferrcd pursuant to subparagraph 4A(ii)
abave.

(i) In connection with the conswnmation of 'a Public Offering, the holders
of a majority of the outstanding Shares of Class A Preferred may cause all outstanding Shares of
Class A Preferred 10 be converted to Conversion Stock upon the conswmmation of such Public
Offesing by delivering written notice to the Corporation (also a "Conversion Notice") at least 15 days
prior to the expected consummation of such Public Offering as set forth in the notice delivered by
the Corporation pursuant to subparagraph 4A(iii) above. :

(tn)  The Corporation shall provide wrinten norice of the Conversion of any
Shares of Class A Preferred 1o all holders of Class A Preferred at least five days prior to such
conversion.

5B. Conversion Procedure.

(i) Upon delivery of a Conversion Notice, cach Share of Class A
Preferved (including any fraction of a Share) to which such conversion notice relates shall convert
into a number of shares of Conversion Stock computed by dividing the Unretumed Original Cost
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plus Unpald Yield with respect to such Share by the price per share of Conversxon Stock to the
public in such Public Offering (the "Offering Price”).

(i) Each conversion of Class A Preferred shall be deemed 1o have been
effected upon the consummation of such Public Offering. At such tme, the rights of the holder of
such Class A Preferred as a holder of Class A Prefened shall cease and the Person or Persons in
whose name or names any certificate or certificates for shares of Conversion Stock are 10 be issued
upon such conversion shall be deemed to have become the holder or holders of record of the shares
of Conversion Stock represented thereby,

(iii)  As soon as possible after a conversion has been effected (but in any
event within five (3) business days after such conversion), the Corporation shall deliver to the
converting holder, upon survender to the Corporation at its principal office by the converting holder
of its certificate for the converted Class A Preferred. a certificate or certificates representing the
number of shares of Conversion Stock issuable by reason of such conversion in‘the name or names
and in such denominations as such converting holder has specified.

(iv)  The issuance of certificates for shares.of Conversion Stock upon
conversion of Class A Preferred shall be made withowt charge to the holders of such Class A
Preferred for any issuance tax in respect thereof or other cost incurred by the Corporation in
connection with such conversion and the related issuance of shares of Conversion Stock. Upon
conversion of each Share of Class A Preferred. the Corporation shal) take all such actions as are
necessary in order to insure that the Conversion Stock issuable with respect to such conversion shall
be validly issued, fully paid and nonassessable and free and clear of all liens, charges and
encumbrances.

W) The Corporauon ‘'shall not close its books against the transfer of
Class A Preferred or of Conversion Stock issued or issuable upon conversion of Class A Preferred
in any manner which interferes with the timely conversion of such Shares.

(vi)  Ifany fractional interest in a share of Conversion Stock would, except -
for the provisions of this subparagraph 5B(vi), be deliverable upon any conversion of the Class A
Preferred, the Corporation, in lieu of delivering the fractional share therefor, may elect to pay an
amount to the holder thereof equal to the Offering Price of such fractional interest as of the date of
conversion. . ‘

(vii)  The Corporation shall take all such actions as may be necessary to
assure that all such shares of Conversion Stock may be so issued without violation of any applicable
law or governmental regulation or any requirements of any domestic securities exchange upon which
shares of Conversion Stock may be listed (except for official notice of issuance which shall be
immediately delivered by the Corporation upon each such issuance).

: (viii) In connection with any conversion pursi.ta.nt to this Section 5, the
Corporation shall 1ake ali actions necessary to make available out of its authorized but unissued
shares of Conversion Stock, solely for the purpose of issuance upon the conversion of the Class A
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Preferred, such number of shares of Conversion Stock issuable upon the conversion of all
outstanding Class A Preferred.

Section 6. Voting Rights, Excepr as otherwise provided by applicable law, the
Class A Preferred shall have no voting rights. Notwithstanding the foregoing, each holder of
Class A Preferred shall be entitled to notice of all shareholders mectings at the same time and in the
same manner as notice is given 1o all shareholders entitled to vote at such meetings. The holders of
the Common Stock shall be entitled to notice of all shareholders meerings in accordance with the
Corporation's bylaws, and the holders of the Common Stock shall be entitled w one vote per share
on al] matters submitted 1o the shareholders of the Corporation for a vote. |

Section 7. Events of Noncompliance.

7A.  Definiton. An Event of Noncompliance shall have occurred if: i

i) the Corporation fails to make any redempticn payment with respeet
to the Class A Preferred which it is required 1o make hereunder (after giving effect o the second
sentence of paragraph 4C hereof);

(i)  the Corporation or any material Subsidiary makes an assignment for
the benefit of creditors or admits in writing its inability to pay its debis generally as they become
due; or an order, judgment or decree is entered adjudicating the Corporation or any material
Subsidiary bankrupt or insolvent; or any order for relief with respect to the Corporation or any
material Subsidiary is entered under the Federal Bankruptcy Code; or the Corporation or any
material Subsidiary petitions or applies 1o any wibunal for the appointment of a custodian, wustee,
receiver or liquidator of the Corporation or any material Subsidiary or of any substantial part of the
assets of the Corporation or any material Subsidiary, or commences any proceeding (other than a
proceeding for the voluntary liquidation and dissolution of a material Subsidiary) relating to the
Corporation or any Subsidiary under any bankruptcy, reorganization, arrangement, jnsolvency,
readjusunent of debt, dissolution or liquidation law of any jurisdiction; or any such petition or
application is filed, or any such proceeding is commenced, against the Corporation or any material
Subsidiary and either (a) the Corporation or any such material Subsidiary by any act indicates its
approval thereof, consent thereto or acquiescence therein or. (b) such peunon, application or
proceeding is not dismissed within 60 days: or '

(iif)  tbe Corporation or any Subsidiary defaults in the performance of any
obligation or agreement or there shall otherwise occur an event of default under any agreement 1o
which the Corporation or any Subsidiary is 2 party if the effect of such default or event of default
is to cause an amount exceeding $500,000 1o become due prior to its stated maturity. :

7B.  Consequences of Events of Nancompliance.

(1) If an Event of Noncompliance has occurred (other than an Event of
Noncompliance of the type deseribed in subparagraph 7A(ii)), the holder or holders of 2 majority
“of the Class A Preferred then outstanding ‘may demand (by written notice delivered to the




FILE No.802 08-25 05 11:32  [D:PAC WEST FAX: PAGE 8

OCT-81-1998 12:14 L) LIURPURHITLON STSIEN=Dre Hio RET WOwO Mot au

Corporation) immediate redemption of all or any portion of the Class A-Preferred owned by such
holder or holders at a price per Share equal to the Unretumed Original Cast plus Unpaid Yield with
respect 1o such Share. The Corporaton shall give prompt written notice of such election w the other
holders of Class A Preferred (but in any event within five days after receipt of the initial demand for
redemption from the holder or holders of a majority of the Class A Preferred then outstanding), and
each such other holder may demand immediate redemption of all or any portion of such holder's
Class A Preferrad by giving written norice thereof 1o the Corporation within seven days afier receipt
of the Corporation's notice. The Corporation shall redeem all Class A Preferred as to which rights
under this paragraph-7B have been exercised within 30 days after receipt of the initial demand for
redemption from the holder or holders of a majority of the Class A Preferred then ourstanding.

(i) If an Evemt of Noncompliance of the type described in
subparagraph 7A(il) has occurred, all of the Class A Preferred then outstanding shall be subject 1o
immediate redemption by the Corporation (without any action on the part of the holders of the Class
A Preferred) at a price per Share equal to the amount which the holders of Class A Preferred are
entitled 1o be paid with respect to each Share pursuant to Section 5 above. The Corporation shall
immediately redeem ail Class A Preferred upon the occwrence of such Event of Noncompliance.

(i)  Ifany Event of Noncompliance exists, cach holder of Class A Pre-
ferred shall also have any other nghts which such holder is entitled to under any conwact or
agreement at any time and any other rights which such holder may have pursuant © applicable law.

Section 8. Stock Splits and Stock Dividends. The Corporation shall not in any
manner subdivide (by stock split, stock dividend or otherwise) or combine (by stock split, stock
dividend or otherwise) the outstanding shares of Class A Preferred or Common Stock, as the case
may be, unless the outstanding shares of the other class shall be proportionately subdivided or
combined. All such subdivisions and combinations shall be payable only in Class A Preferred 1o the
holders of Class A Preferred and in Common Stock to the holders of Common Stock. Inno event
shall a stock split or stock dividend constitute a payment of Yield or a return of Original Cost.

Section9.  Repistration of Transfer. The Corporation shall keep at its principal
" office a register for the registration of Class A Preferred. Upon the surrender of any certificate
representing Class A Preferred at such place, the Corporation shall. at the request of the record
holder of such cenificate, execure and deliver (ar the Corporation's expense) a new certificate or
certificates in exchange therefor representing in the aggregate the number of Shares represented by
the surendered certificate. Each such new centificate shall be regiswered in such name and shall
represens such number of Shares as is requested by the holder of the surrendered certificate and shall
be substandally identical in form 1o the swrendered centificate, and dividends shall acerue on the
Class A Preferred represented by such new certificare from the date to which dividends have been
fully paid on such Class A Preferred represented by the surrendered centificate.

Section 10. Replacement. Upon receipt of evidence reasonably satisfactory to the
Corporation (an affidavit of the registered holder shall be satisfactory) of the ownership and the loss,
theft, destruction or mutilation of any certificate evidencing Shares of Class A Preferred, and in the
case of any such loss, theft or desruction, upon receipt of indemnity reasonably sarsfactory to the
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Corporadon or, in the case of any such mutilation upon surrender of such certificare, the Corporation
shall (at jts expense) execute and deliver in lieu of such cerificare a new certzﬁcatc of like kind
representing the number of Shares of such class represented by such lost, stolen, destroyed or
mutilated cerificate and dated the date of such lost, stolen, destroyed or mutilated certificate, and
dividends shall accrue on the Class A Preferred represented by such new certificate from the dare
to which dividends have been fully paid on such lost, stolen. destroyed or mutilated certificate.

" Section 11. Definitions.

"Common Stock” means the Corporation's Common Stock and any othér capital
stock of any class of the Corporation hereafter authorized which is not limited to a fixed sum or
percentage of par or stated value in respect to the rights of the holders thersof 1o participate in
dividends or in the dismbution of assets upon any liquidation, dissolution or winding up of the
Corporation.

"Conversion Stock” means shares of the Common Stock; provided that if there is a |
change such that the securities issuable upon conversion of the Class A Preferred are issued by an
enuity other than the Corporation or there is a change in the class of securities so issuable, then the
term "Conversion Stock™ shall mean shares of the security issuable upon conversion of the Class A
Preferred if such secunty is issuable in shares, or shall mean the units in which such security is
issuable if such security is not issuable in shares.

"Distribution” means each distibution made by ‘the Corporation 10 holders of

.Class A Preferred or Commeon Stock, whether in cash, property, or securities of the Corporation and
whether by dividend. liquidating distributions or otherwise; provided that none of the following shall
be a Distribution: (a) any redemption or repurchase by the Corporation of any Class A Preferred
pursuant 1o Section 4 above, (b) any conversion of any Class A Preferred pursuant to Section 3
above, (¢) any redemption or repurchase of Class A Preferred or Common Sioek pursuant to any
right of first refusal. first offer or similar right in favor of the Corporation approved by the
Corporation’s Board of Directors so long as no Event of Noncompliance is in existence immediately
prior 1o or is otherwise caused by any such repurchase, (d) repurchases of Common Stock from
present or former employees or consultants of the Corporation and its Subsidiaries upon termination
of employment or consultancy in accordance with atrangements approved by the Corporation’s board
of directors and so long as no Event of Noncompliance is in existence immediately prior 0 or is
otherwise caused by any such repurchase or (¢) any recapitalization or exchange of any Class A
Preferred or Common Stack in compliance with the provisions of Section 8 above or any subdivision
(by stock spliy, stock dividend or otherwise) or any combination (by stock split; stock dividend or
othcmsc) of any outstanding Class A Preferred or Common Stock in compliance with the

provisions of Section § above.

"Junior Securitics” means any capn'.al stock or other cquity securities of the

Corporation, except for the Class A Preferred.
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"Original Cost" of each share of Class A Preferred shall be equal to $360.00 per -
share (as proportionally adjusted for all stock splits, stock dividends and other recapitalizations

aﬂ"ectmg the Class A Preferred).

"Person”" means an mdwxdual 2 partnership, a corporation, a limited liabiliry
company, an association, a joint stock company, a wust, a joint venture, an unincorporated
organization and a governmental entity or any department, agency or political subdivision thereof.

"Public Offering” means any offering by the Corporation of its squity or debt
securities or any rights to acquire any of its equity or debt securities to the public pursuant to an
effecrive regisuation staiement under the Securities Act of 1953, as then in effect, or any comparabie
statemnent under any similar federal statute then in force.

"Redemption Date” as to any Share means the dare specified in the notce of any
redemprion at the Corporation’s option or the applicable dare specified herein with respect to any
other redemption; provided that no such date shall be a Redemption Date unless the Unpreturned
Originai Cost plus Unpaid Yield with respect to such Share is actually paid in full on such date, and
if not so paid in full, the Redemption Date shall be the date on which such amount is fully paid.

"Subsidiary” means, with respect to any Person, any corporauon limited liability
company, parmership, associarion or other business entity of which (i) if a corporation, a majority
of the total voting power of shares of stock entitled (without regard to the occurrence of any
contingency) to vote in the election of directors, managers or wustees thereof is at the time owned
or conwolled, directly or indirectly, by that Person or one or more of the other Subsidiaries of that
Person or a combination thereof, or (i1) if a limited liability company, partnership, association or
other business entity, a majority of the partership or other similar ownership interest thereof is at
the time owned or controlled, directly or indirectly, by that Person or oné or more Subsidiaries of
that Person or 2 combination thereof. For purposes hereof, a Person or Persons shall be deemed w0
have a majority ownership interest in a limited liability company, partnership, association or other:
business entiry if such Person or Persons shall be allocated a majority of limited liability company,
parmership, association or other business entity gains or losses or shall be or conmol the managing
general parmer of such limited liability company, partmership, association or other business entity.

"Wholly-Owned Subsidiary" means. with respect to any Person. a Subsidiary of
which all of the issued and outstanding capital stock or other ownership interests are owned by such
Person or another Wholly-Owned Subsidiary of such Person. , .

"Unpaid Yield" of any Share of Class A Preferred means an amount equal 1o the
excess, if any, of (2) the aggregate Yield accrued on such Share, over (b) the aggregare amount of
Disuibutions made by the Corporation that constitute payment of Yield on such Share.

"Unretumed Orniginal Cost” of any Share of Class A Preferred means an amount
equal to the excess, if any, of (a) the Original Cost of such Share. over (b) the aggregate amount of
Distibutions made by the Corporation that constitute a return of Original Cost of such Share.
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"Yield" means, with respect to each Share of Class A Preferred for each calendar
quarter, the amount accruing on such Share cach day during such quarter at the rate of 10% per
annum of the sum of (a) such share's Unreturned Original Cost, plus (b) Unpaid Yield thereon for
all prior quarters. In calenlating the amount of any Distibution to be made during a calendar
quarter, the portion of a Class A Preferred share's Yield for such portion of such quarter elapsing
before such Disaibution is made shall be taken into account. |

Section 12. Amendment and Waiver. No amendment, modification or waiver shall
be binding or effective with respect 1o any provision of Sections 1 to 11 of this Subdivision B
without the prior written consent of the holders of 85% of the Class A Preferred outstand:rng at the
time such -action is taken; provided that no change in the terms hereof may be accomplished by
merger or consolidation of the Corperation with another corporation or entity unless the Corporation
has obtained the pnor written consent of the holders of 85% of the Class A Preferred then

outstanding. : 1

Sectdon 13. Notices. All notices, demands or other communications to be given or
delivered hereunder shall be in writing and shall be deemed 10 have been given when delivered
personally to the recipient or one (1) business day after being sent ta the recipient by reputable
overnight courier service (charges prepaid) or five (5) business days after being mailed 1o the
recipient by certified or registered mail. retumn receipt requested and postage prepaid. Such notices,
demands and other communications shall be sent (i) to the Corporation, art its principal executive
offices and (ii) to any stockholder, ar such holder's address as it appears in the siock records of the
Corporation (uniess otherwise indicated by any such holder).

ARTICLE IV
Section |, Elimination of Director Liability. The liability of directors of the .

Corporation for monetary damages shall be eliminated to the fullest extent permissible under
California law.

Section 2. Indemnification. The Corporation is authorized 10 provide
indemnification of agents (as defined in Section 317 of the Caljfornia Corporations Cade) through
Bylaw provisions, agreements with agents, vote of shareholders or disinterested directors, or
otherwise, to the fullest extent permissible under California law.

Section 3. Effeer of Amendment. Any amendment, repeal or modification of any

provision of this Article IV shall not adversely affect any right or protection of an agenr of this
Corporation existing at the rime of such amendment, repeal or modification.
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CERTIFICATE OF APPROVAL OF AGREEMENT OF MERGER

John K. La Rue and Rogeif L. Westphal state and certify that:

I. They are the President and Secretary, respectively, of Pac-West Telecornm, Inc, a
California corporation. .

2. The Agreement of Merger in the form attached was duly approved by the Board
of Directors and shareholders of the corporation.

3. There is only one class of shares and the toral number of outstanding shares is
10,000. . .

4, The shareholder approval was by the holders of one hundred percent (100%) of
the outsanding shares of the corporation. '

3. The shareholders have approved the Amended 2nd Restated Articles aMtached as
Exhibit A to the Agreement of Merger, :

On the date set forth below, in the City of San Francisco in the State of California,
each of the undersigned does hereby declare under the penalty of perjury under the laws
of the State of California that he signed the foregoing centificate in the official capacity
set forth beneath his signature, and that the statements ‘set forth in said certificate are true
of his own knowledge.

Signed on September 16, 1998.

Qe

Joh:{K. La Rue, President
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. | COMMONWEALTH OF KENTUCKY
TREY GRAYSON o ot
SECRETARY OF STATE '16697 Q9

APPLICATION FOR CERTIFICATE OF AUTHOR!:

Pursuant to the provisions of KRS Chapter 271B, 273 or 274, the undersigned hereby applies for authority to transact business in
Kentucky on behalf of the corporation named below and for that purpose submits the following statements:

1. The corporation is @ a business corporation (KRS 271B). (: a nonprofit corporation (KRS 273).
a professional service corporation (KRS 274).

2. The name of the corporation is '
PAC-~-WEST TELECOMM, INC. )

3. The name of the corporation o be used in Kentucky is

{Ir"real namd” is unavaliable for use)
4 Celifornia Is the state or country under whose law the corporation is incorporaLed.
May 15, 1996 is the date of incorporation and the period of duration is _Férpetual

6. The street address of the corporation’s principal office is
1776 W. March Lane, Suite 250, Stockton, CA 95207

Strout
7. The street address of the corporation’s registered office in Kentucky is

421 West Main Street, Frankfort, KY 40601

Streot
and the name of the registered agent at that office is

Corporation Service Company d/b/a C8C-Lawyers Incorporating Service Company

City State Zip Code

City State Zip Code

8. The names and usual business addresses of the corporatjon's current officers and directors are as follows:

President SEE ATTACHED. SEE ATTACHED.
Secretary SEE ATTACHED. SEE ATTACHED.
Treasurer SEE ATTACHED. SEE ATTACHED,
Directors SEE ATTACHED. SEE ATTACHED.

{Aftach a continuaticn shest, if necessary)

9. If a professional service corporation, all the individual shareholders, not less than one half of the directors, and all of the officers other
than the secretary and treasurer are licensed in one or more states or territories of the United States or District of Columbia to render

a professional service described in the statement of purposes of the corporation.
10. A certificate of existence duly authenticaled by the Secretary of State accompanies this application.
11. This application will be effective upon filing, unless a delayed effective date and/or tifye Is specified: _ UPon gualification

[ {Delayed offectivo dato and/or ime)

2 %
i Jokn Sumpter, Vi Ppeside Regulatory

-

o Print Name & Title -

Corporaticon Service Company d/b/a

CSC-Lawyers Incorporating Service Company ‘

I, consentfto s as the registergd e
Type or print namo of registored ogont o

By: /U\i . j

Signature of RaghtermAgont

Date: August 1O 2005
n

A
behplf gf the corparation.

Type or Print Name & Title

88C-101 (7/98) (See atiached sheet for instructions)




Exhibit B

Notarized Statement




NOTARIZED STATEMENT

STATE OF CALIFORNIA
sS

COUNTY OF SAN JAOQUIN

I, John Sumpter, being duly sworn, do hereby depose and state that

1. I am Vice President of Regulatory of Pac-West Telecomm, Inc. (“Pag-West”) and
am authorized to make this statement on Pac-West’s behalf.

2. Pac-West has not provided nor collected for local exchange telecommunications
service in Kentucky prior to filing this application. l

The foregoing statements are true and correct to the best of my knowledge,
information and belief.

BY John Sumpter // ///
' TITLE: Vice Presid¢nt of Regulatory

o
. -
o™

Subscribed and sworn to (or affirmed) before me, Nancy Wong Griffin, Notary Public, on this
day of September, 2005 by John Sumpter, personally known to me or proved to me on the

basis of satisfactory evidence to be the person who appeared before me.

WITNESS my hand and official seal.

e NANCY WONG GRIFFIN
i  Commission # 1505879
i, ‘< Notary Public - Califomia

Zag//  san Joaquin County (
5> My Comm. Expires Aug 6, 2008
My Commission Expires: August 6, 2008 \ \l‘u \b Nv/ﬁ 7[J

Won/ Gr?fﬁn Notary{Plibhc

S

Kentucky




Exhibit C

Proposed Local Exchange Tariff




Pac-West Telecomm, Inc.
Kentucky Tariff No. 2
Original Title Page

Local Exchange Telephone Service

PAC-WEST TELECOMM, INC.
1776 W. March Lane, Suite 250
Stockton, CA 95207

\
RATES, RULES AND ADMINISTRATIVE REGULATIONS
FOR FURNISHING RESOLD AND FACILITIES-BASED
LOCAL EXCHANGE SERVICES

WITHIN THE STATE OF KENTUCKY

FILED WITH PUBLIC SERVICE COMMISSION

OF KENTUCKY

Issued: Septemberg_@_, 2005 Effective date: October J_ﬁ 2005

;i':e Martinez, Dlrector Government Affairs
\\A(\N\? QW :

\ Pac-West Telecornm Thc—
1776 W. March Lane, Suite 250
Stockton, CA 95207




