
July 31, 2019 

VIA HAND DELIVERY 

Ms. Gwen R. Pinson 
Executive Director 
Public Service Commission 
211 Sower Boulevard, P.O. Box 615 
Frankfort, Kentucky 40602-0615 

201 Third Street 
P.O. Box24 
Henderson, KY 42419-0024 
270-827-2561 
www.bigrivers.com 

Re: In the Matter of· Application of Big Rivers Electric Corporation for 
Enforcement of Rate and Service Standards-Case No. 2019-00 __ _ 

Dear Ms. Pinson: 

Enclosed on behalf of Big Rivers Electric Corporation ("Big Rivers") are an original 
. and ten (10) copies of (i) Big Rivers' Application for Enforcement of Rate and Service 
Standards; and (ii) a petition for confidential treatment. Also enclosed is one (I) 
sealed, confidential copy of the material for which Big Rivers is seeking confidential 
treatment. 

On this date, a copy of this letter and the petition are being served on each of the 
persons listed on the attached service list by either hand delivery or overnight 
couner. 

Please feel free to contact me should you have any questions regarding this filing. 

Sincerely yours, 

~~ 
Tyson Kamuf 
Corporate Attorney, 
Big Rivers Electric Corporation 
tyson.kam uf@bigrivers.com 

Your Touchstone Energy® Cooperative ~1:J.; -
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BIG RIVERS ELECTRIC CORPORATION 

APPLICATION OF BIG RIVERS ELECTRIC CORPORATION FOR 
ENFORCEMENT OF RATE AND SERVICE STANDARDS 

CASE NO. 2019-00 __ 

Hon. Kent A. Chandler 
Hon. Justin M. McNeil 
Hon. Lawrence W. Cook 
Hon. Rebecca Goodman 
Assistant Attorneys General 
700 Capital Avenue 
Capital Building, Suite 20 
Frankfort, KY 40601-3415 
Kent. Chandler@ky.gov 
J ustin.McN eil@ky. gov 
Larry. Cook@ky.gov 
Rebecca.Goodman@ky.gov 

City of Henderson, Kentucky 
222 First Street 
Henderson, KY 42420 
Attention: Mayor 

Service List 

Utility Commission of the 
City of Henderson, Kentucky 
100 Fifth Street 
Henderson, KY 42420 
Attention: Chris Heimgartner 

Hon. Dawn Kelsey 
City Attorney 
City of Henderson, Kentucky 
222 First Street 
Henderson, KY 42420 
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Your Touchstone Energy® Cooperative ~T~ -

COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

APPLICATION OF ) 
BIG RIVERS ELECTRIC CORPORATION ) Case No. 

FOR ENFORCEMENT OF ) 2019-00 __ 
RATE AND SERVICE STANDARDS ) 

APPLICATION and APPLICATION EXHIBITS 

Including 

DIRECT TESTIMONIES and EXHIBITS THERETO 

FILED: July 31, 2019 

ORIGINAL 

269



1 

2 

COMMONWEALTH OF KENTUCKY 

RECEIVED 
JUL 31 2019 

BEFORE THE PUBLIC SERVICE COMMISSIOifUBLIC SERVICE COMMISSION 

3 IN THE MATTER OF: 

APPLICATION OF BIG RIVERS ELECTRIC ) 
CORPORATION FOR ENFORCEMENT OF ) 
RATE AND SERVICE STANDARDS ) 

Case No. 
2019-00 __ 

4 PETITION OF BIG RIVERS ELECTRIC CORPORATION FOR 
5 CONFIDENTIAL TREATMENT 

6 1. Big Rivers Electric Corporation ("Big Rivers") hereby requests that the 

7 Kentucky Public Service Commission ("Commission"), pursuant to 807 KAR 5:001 

8 Section 13 and KRS 61.878(1)(c), grant confidential protection to the confidential 

9 information contained in the Direct Testimony of Michael T. Pullen and Exhibit 

10 Pullen-8 thereto filed with this petition. The information Big Rivers seeks to 

11 protect as confidential is hereinafter referred to as the "Confidential Information." 

12 2. One copy of the testimony and Exhibit Pullen-8, with the Confidential 

13 Information highlighted with transparent ink, is being filed with this petition in a 

14 separate, sealed envelope marked "CONFIDENTIAL." Ten (10) copies of the 

15 testimony and Exhibit Pullen-8, with the Confidential Information redacted, are 

16 also being filed with this petition. 807 KAR 5:001 Sections 13(2)(a)(3). 

17 3. If and to the extent the Confidential Information becomes generally 

18 available to the public, whether through filings required by other agencies or 
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1 otherwise, Big Rivers will notify the Commission and have its confidential status 

2 removed. 807 KAR 5:001 Section 13(10)(b). 

3 4. As discussed below, the Confidential Information is entitled to 

4 confidential protection based upon KRS 61.878(1)(c)(1), which protects "records 

5 confidentially disclosed to an agency or required by an agency to be disclosed to it, 

6 generally recognized as confidential or proprietary, which if openly disclosed would 

7 permit an unfair commercial advantage to competitors of the entity that disclosed 

8 the records." KRS 61.878(1)(c)(1); 807 KAR 5:001 Section 13(2)(a)(1). Section I 

9 below explains that Big Rivers operates in competitive environments in the 

10 wholesale power market and in the credit market. Section II below shows that the 

11 Confidential Information is generally recognized as confidential or proprietary. 

12 Section III below demonstrates that public disclosure of the Confidential 

13 Information would permit an unfair commercial advantage to Big Rivers' 

14 competitors. 

15 

16 5. 

I. Big Rivers' Faces Actual Competition 

As a generation and transmission cooperative, Big Rivers competes in 

17 the wholesale power market. This includes not only the short-term bilateral energy 

18 market, the day-ahead and real-time energy and ancillary services markets, and the 

19 capacity market to which Big Rivers has access by virtue of its membership in 

20 Midcontinent Independent System Operator, Inc. ("MISO"), but also forward 

21 bilateral long-term agreements and wholesale agreements with utilities and 

22 industrial customers. Big Rivers' ability to successfully compete in the market is 

2 



1 dependent upon a combination of its ability to: (i) obtain the maximum price for the 

2 power it sells, and (ii) keep its cost ofproduction as low as possible. Fundamentally, 

3 if Big Rivers' cost of producing a unit of power increases, its ability to sell that unit 

4 in competition with other utilities is adversely affected. 

5 6. Big Rivers also competes for reasonably priced credit in the credit 

6 markets, and its ability to compete is directly impacted by its financial results. 

7 Lower revenues and any events that adversely affect Big Rivers' margins will 

8 adversely affect its financial results and potentially impact the price it pays for 

9 credit. A competitor armed with Big Rivers' proprietary and confidential 

10 information will be able to increase Big Rivers' costs or decrease Big Rivers' 

11 revenues, which could in turn affect Big Rivers' apparent creditworthiness. A 

12 utility the size of Big Rivers that operates generation and transmission facilities 

13 will always have periodic cash and borrowing requirements for both anticipated and 

14 unanticipated needs. Big Rivers expects to be in the credit markets on a regular 

15 basis in the future, and it is imperative that Big Rivers improve and maintain its 

16 credit profile. 

17 7. Accordingly, Big Rivers has competitors in both the power and capital 

18 markets, and its Confidential Information should be protected to prevent the 

19 imposition of an unfair competitive advantage. 

3 



1 
2 

3 

II. 

8. 

The Confidential Information is Generally Recognized as 
Confidential or Proprietary 

The Confidential Information for which Big Rivers seeks confidential 

4 treatment under KRS 61.878(1)(c)(1) is generally recognized as confidential or 

5 proprietary under Kentucky law. 

6 9. The Confidential Information in Exhibit Pullen-8 consists of the 

7 confidential projections of the cost of projects necessary to retire Big Rivers' 

8 Coleman Station. The Confidential Information in the Direct Testimony of Michael 

9 T. Pullen is derived from the Confidential Information in Exhibit Pullen-8, and if 

10 not afforded confidential treatment, could readily be used to determine the 

11 Confidential Information in Exhibit Pullen-8. 

12 10. Public disclosure of the Confidential Information would give potential 

13 purchasers of Coleman and potential bidders on the projects listed in the exhibit 

14 insight into Big Rivers' valuation for Coleman and the costs of the projects. 

15 Information about a company's detailed inner workings is generally recognized as 

16 confidential or proprietary. See, e.g., Hoy v. Kentucky Indus. Revitalization 

17 Authority, 907 S.W.2d 766, 768 (Ky. 1995) ("It does not take a degree in finance to 

18 recognize that such information concerning the inner workings of a corporation is 

19 'generally recognized as confidential or proprietary"'); Marina Management Servs. v. 

20 Cabinet for Tourism, Dep't of Parks, 906 S.W.2d 318, 319 (Ky. 1995) (unfair 

21 commercial advantage arises simply from "the ability to ascertain the economic 

22 status of the entities without the hurdles systemically associated with the 

23 acquisition of such information about privately owned organizations"). Moreover, 
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1 the Commission has previously granted confidential treatment to similar 

2 information. See, e.g., In the Matter of· An Examination of the Application of the 

3 Fuel Adjustment Clause of Kentucky Power Company from November 1, 2012 

4 through October 31, 2014, Order, P.S.C. Case No. 2014-00450 (Jan. 24, 2019) 

5 (granting confidential treatment to forecasted cost data). 

6 11. The Confidential Information is not publicly available, is not 

7 disseminated within Big Rivers except to those employees and professionals with a 

8 legitimate business need to know and act upon the information, and is not 

9 disseminated to others without a legitimate need to know and act upon the 

10 information. As such, the Confidential Information is generally recognized as 

11 confidential and proprietary. 

12 III. Disclosure of the Confidential Information Would Permit an Unfair 
13 Commercial Advantage to Big Rivers' Competitors 

14 12. Public disclosure of the Confidential Information would permit an 

15 unfair commercial advantage to Big Rivers' competitors. As discussed above, Big 

16 Rivers faces actual competition in both the short- and long-term wholesale power 

17 markets and in the credit markets. It is likely that Big Rivers' ability to compete in 

18 these markets would be adversely affected if the Confidential Information was 

19 publicly disclosed, and Big Rivers seeks protection from such competitive injury. 

20 13. The Commission recently granted confidential treatment to pricing 

21 information provided by Cumberland Valley in P.S.C. Case No. 2018-00056. See In 

22 the Matter of" Application of Cumberland Valley Electric, Inc. for Commission 

23 Approval for a Certificate of Public Convenience and Necessity to Install an 

5 



1 Advanced Metering Infrastructure (AMI) System Pursuant to KRS 807 KAR 5:001 

2 and KRS 278.020, Order, P.S.C. Case No. 2018-00056 (May 9, 2018). In that case, 

3 the Commission recognized "that the specific cost information may be used to the 

4 financial detriment of Cumberland Valley and its ratepayers by allowing potential 

5 future vendors to bid just under the cost of its current vendor, which, in turn, would 

6 place Cumberland Valley at a competitive disadvantage." Id. 

7 14. The Commission also recognized these effects in P.S.C. Case No. 2003-

8 00054. In that case, Union Light Heat & Power ("ULH&P") argued, and the 

9 Commission implicitly accepted, that if the bids it received were publicly disclosed, 

10 contractors on future work could use the bids as a benchmark, which would likely 

11 lead to the submission of higher bids. In the Matter of: Application of the Union 

12 Light, Heat and Power Company for Confidential Treatment, Order, P.S.C. Case No. 

13 2003-00054 (Aug. 4, 2003). The Commission also implicitly accepted ULH&P's 

14 further argument that the higher bids would lessen ULH&P's ability to compete 

15 with other gas suppliers. Id. 

16 15. The same competitive harm that the Commission recognized in P.S.C. 

17 Case Nos. 2003-00054 and 2018-00056 would befall Big Rivers if the Confidential 

18 Information in this case were publicly disclosed. Public disclosure of the 

19 Confidential Information would provide potential purchasers of the Coleman 

20 Station and potential bidders on the project listed on Exhibit Pullen-8 with insight 

21 into Big Rivers view of Coleman's value and the expected costs of the projects. 

22 These counterparties could use this information as a benchmark, leading to higher 

6 



1 costs or lower revenues to Big Rivers, hurting Big Rivers' ability to compete in the 

2 wholesale power and credit markets. 

3 16. Thus, Big Rivers' competitiveness will be adversely affected if potential 

4 counterparties are given such an unfair advantage. Accordingly, the public 

5 disclosure of the information that Big Rivers seeks to protect pursuant to KRS 

6 61.878(1)(c)(1) would provide Big Rivers' competitors with an unfair commercial 

7 advantage. 

8 IV. Time Period 

9 17. Big Rivers requests that the Confidential Information remain 

10 confidential for 10 years from the date of this petition, after which the information 

11 will likely be sufficiently outdated to no longer pose a competitive risk to Big Rivers. 

12 807 KAR 5:001 Section 13(2)(a)(2). 

13 v. Conclusion 

14 18. Based on the foregoing, the Confidential Information is entitled to 

15 confidential protection. 

16 19. WHEREFORE, Big Rivers respectfully requests that the Commission 

17 classify and protect as confidential the Confidential Information. 

18 
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On this the 30th day of July, 2019. 

8 

Respectfully submitted, 

Tyson Kamuf 
Corporate Attorney, 
Big Rivers Electric Corporation 
201 Third Street 
P.O. Box 727 
Henderson, Kentucky 42419-0024 
Phone: (270) 827-2561 
Facsimile: (270) 844-6417 
tyson.kam uf@bigrivers.com 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

4 IN THE MATTER OF: 
5 

6 

APPLICATION OF 
BIG RIVERS ELECTRIC CORPORATION 

FOR ENFORCEMENT OF 
RATE AND SERVICE STANDARDS 

) 
) 
) 
) 

Case No. 
2019-00 __ 

7 APPLICATION OF BIG RIVERS ELECTRIC CORPORATION FOR 
8 ENFORCEMENT OF RATE AND SERVICE STANDARDS 
9 

10 INTRODUCTION 

11 1. Big Rivers Electric Corporation ("Big Rivers") files this Application 

12 ("Application") pursuant to KRS 278.200, 278.030, and 278.040, seeking an order 

13 from the Kentucky Public Service Commission ("Commission") enforcing the rates 

14 and service standards contained in the series of contracts that the City of Henderson, 

15 Kentucky and City of Henderson Utility Commission (collectively, "Henderson") 

16 entered into with Big Rivers related to the Station Two generating units (the "Station 

17 Two Contracts" or "Contracts").! Specifically, Big Rivers asks that the Commission 

18 find that: 1) Big Rivers correctly performed the calculations contained in the Inte-rim 

19 Accounting Summary (Exhibit Smith-1), Henderson is contractually obligated to pay 

20 its share of costs as reflected therein, and Big Rivers correctly determined each 

21 party's ownership of the coal and lime reagent remaining at Station Two; 2) 

1 The Station Two Contracts include the Power Sales Contract, the Power Plant Construction 
and Operation Agreement, the Joint Facilities Agreement, the System Reserves Agreement, and 
amendments to the Station Two Contracts that were made in years 1993, 1998, and 2005. Please see 
Exhibits 8-14 attached hereto and Big Rivers' Application & Exhibits 1-8 in Case No. 2016-00278. 
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1 Henderson has both a current and an ongoing contractual obligation to share in the 

2 costs of decommissioning Station Two; 3) Henderson has current and ongoing 

3 contractual obligations to share in the costs of maintaining Station Two waste in Big 

4 Rivers' Green Station landfill; and 4) Henderson is contractually obligated to allow 

5 Big Rivers to continue utilizing city-owned joint use facilities. 

6 

7 2. 

BACKGROUND 

The Applicant, Big Rivers, is a rural electric cooperative corporation 

8 organized pursuant to KRS Chapter 279. Its full name is Big Rivers Electric 

9 Corporation. Big Rivers' mailing address is P.O. Box 24, Henderson, Kentucky 

10 42419-0024, and its street address is 201 Third Street, Henderson, Kentucky 42420. 

11 Big Rivers' address for electronic mail service is regulatory@bigrivers.com.2 

12 3. Big Rivers owns generating assets and purchases, transmits and sells 

13 electricity at wholesale. Its principal purpose is to provide the wholesale electricity 

14 requirements of its three distribution cooperative members: Jackson Purchase 

15 Energy Corporation, Kenergy Corp., and Meade County Rural Electric Cooperative 

16 Corporation (collectively, the "Members"). The Members in turn provide retail 

17 electric service to approximately 117,000 consumers/retail members located in 22 

18 western Kentucky counties: Ballard, Breckenridge, Caldwell, Carlisle, Crittenden, 

19 Daviess, Graves, Grayson, Hancock, Hardin, Henderson, Hopkins, Livingston, Lyon, 

20 Marshall, McCracken, McLean, Meade, Muhlenberg, Ohio, Union, and Webster. 

2 807 KAR 5:001 Section 14(1). 
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1 4. Big Rivers was incorporated in the Commonwealth of Kentucky on June 

2 14, 1961, and hereby attests that it is currently in good standing in Kentucky. 3 

3 5. The City of Henderson is a municipality in Western Kentucky with a 

4 street address of 222 First Street, Henderson, Kentucky 42420, and a mailing address 

5 of P.O. Box 716, Henderson, Kentucky 42419-0716. The City of Henderson Utility 

6 Commission, d/b/a Henderson Municipal Power and Light, is a municipal utility 

7 organized under the law of Kentucky with an address of 100 Fifth Street, Henderson, 

8 Kentucky 42420. 

9 6. Henderson owns two coal-fired electric generating units near Sebree, 

10 Kentucky, known as "Station Two," which have a Total Capacity of 312 MW. Big 

11 Rivers has operated and maintained the Station Two units pursuant to the Contracts. 

12 7. The Contracts were originally executed on August 1, 1970 and 

13 subsequently approved by the Commission on October 22, 1970 in Case No. 5406. 

14 The initial Contracts were amended on several occasions and the amendments were 

15 approved by the Commission.4 The relevant Contracts and amendments are attached 

16 as exhibits hereto. 

17 8. Under Section 1.1 of the 1993 Amendments to the Station Two 

18 Contracts, Big Rivers had the option to extend the term of the Contracts "for so long 

19 as [either of the Station Two units] is operated, or is capable of normal, continuous, 

20 reliable operation for the economically competitive production of electricity, 

3 807 KAR 5:001 Section 14(2). 

4 See e.g. Case No. 94-032, Order (March 31, 1995) (approving 1993 Amendments); Case No. 
1998-00267, Order (July 14, 1998) (approving 1998 Amendments); Case No. 2005-00532, Order 
(February 24, 2006) (approving 2005 Amendments). 
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1 temporary outages excepted." Big Rivers elected to exercise that option, and the 

2 extension of the term is reflected in the 1998 Amendments to the Contracts. 

3 9. However, as time progressed and the electric market changed, the 

4 Station Two units became uneconomic. And on August 29, 2018, at Big Rivers' 

5 request, the Commission issued an Order finding that, pursuant to Section 1 of the 

6 1998 Amendments to the Station Two Contracts, the term of each of the Contracts, 

7 except for the Joint Facilities Agreement, expired when the Station Two units were 

8 no longer economically viable. 5 In that Order, the Commission also granted Big 

9 Rivers authority to continue to operate Station Two under the terms of the Station 

10 Two Contracts for a period up to May 31, 2019, in order to afford Henderson an 

11 opportunity to find alternate arrangements for its power supply needs.s 

12 10. Henderson and Big Rivers agreed to expedite the closure of Station Two 

13 and cease generating electricity by February 1, 2019 in order to prevent additional 

14 economic losses. Further, because Station Two was uneconomic, ceasing operations 

15 at Station Two prior to May 31, 2019 saved Big Rivers additional money, which 

16 allowed Big Rivers to increase the Station Two Depreciation Credit established in 

17 Case No. 2018-00146 to its Members by approximately $1.1 million (from about $5A 

18 million to $6.5 million). 

5 In the Matter of: Application of Big Rivers Electric Corporation for Termination of Contracts 
and a Declaratory Order and for Authority to Establish a Regulatory Asset, Case No. 2018-00146. 

6 Id., Order (August 29, 2018). 
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1 11. Big Rivers and Henderson began the process of decommissioning by 

2 starting to transition the plant into a "safe, dark, and dry" status to prepare the plant 

3 to undergo full decommissioning in the near future. 

4 12. Henderson retained an alternate power supplier to begin serving its 

5 native load through the MIS07 market beginning February 1, 2019. 

6 13. Station Two retired on February 1, 2019. 

7 14. While Big Rivers and Henderson were able to reach an agreement on 

8 the retirement date of Station Two, multiple disputes have arisen between Big Rivers 

9 and Henderson regarding the parties' respective rights and obligations under the 

10 Station Two Contracts. These disputes, which are still unresolved, include 

11 Henderson's refusal: 1) to pay certain amounts owed to Big Rivers under the 

12 Contracts; 2) to pay its share of decommissioning costs as required under Section 8 of 

13 the 1993 Amendments;s 3) to pay its share of the costs of maintaining Station Two 

14 waste in Big Rivers' Green Station landfill under Sections 4.1 and 6.1 of the Joint 

15 Facilities Agreement; and 4) to allow Big Rivers to continue to utilize city-owned joint 

16 use facilities as required by Section 1.5 of the Joint Facilities Agreement, which is 

17 necessary in order to continue operation of Big Rivers' Green generating units. 

18 15. Additionally, Henderson has initiated two pending actions in Kentucky 

19 Circuit Courts: 1) an action in the Franklin Circuit Court to review the Commission's 

7 ''MISO" is the Midcontinent Independent System Operator, Inc. 

8 That Section amended the Contracts to provide that "[i]fBig Rivers exercises its option under 
Section 1.1... to extend the life of the Contracts for the operating life of Station Two ... the parties 
shall bear decommissioning costs of Station Two in the proportions in which they shared 
capacity costs during the life of Station Two" (emphasis added). · 

5 



1 January 5, 2018, Order in Case No. 2016-00278, to which Big Rivers has filed a 

2 counterclaim to protect its rights and to enforce the Commission's January 5, 2018 

3 Order; and 2) an action in the Webster Circuit Court in which Henderson is seeking 

4 a determination that Big Rivers now owns the real estate on which portions of Station 

5 Two were constructed. 9 

6 16. The Franklin Circuit Court proceeding is the natural predecessor to this 

7 case. In Case No. 2016-00278, the Commission case on appeal, Big Rivers filed a 

8 request for a Declaratory Order finding that under the Station Two Contracts, Big 

9 Rivers was not required to pay for any variable costs associated with Excess 

10 Henderson Energy generated by Station Two that Big Rivers did not elect to take. 

11 Invoking its jurisdiction under KRS 278.200 and 278.030, the Commission granted 

12 Big River's request.IO Henderson appealed the Commission's Order on jurisdictional 

13 grounds. And because Henderson continued to refuse to reimburse Big Rivers for the 

14 variable costs of Excess Henderson Energy that Big Rivers elected not to take, Big 

15 Rivers filed a counterclaim in that action seeking to recover damages associated with 

16 those costs. 

17 17. In the Webster Circuit Court proceeding, Henderson seeks a declaration 

18 that Big Rivers now owns the real property on which portions of Station Two are 

19 located, citing a provision of the 1971 Station Two Deed that states in part that, "upon 

20 discontinuance by [Henderson] of the ... operation and/or maintenance [of Station 

9 This lawsuit is described in more detail in the Direct Testimony of Robert W. Berry. It is in 
the discovery stage. 

10 Case No. 2016-00278, Order (January 5, 2018). 
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1 Two] ... and the retirement of all outstanding [Station Two Bonds issued by 

2 Henderson] ... title ... shall revert to Big Rivers."11 Henderson's position in that case is 

3 that the real property automatically reverted to Big Rivers on February 1, 2019. 

4 However, Henderson's position is contrary to both the law and the facts. KRS 381.218 

5 abolished automatic reversions such as the one claimed by Henderson, and even were 

6 that not the case, the conditions precedent for the reversion have not occurred 

7 (maintenance continues on Station Two and Big Rivers understands that there are 

8 still Station Two Bonds outstanding). Additionally, Big Rivers asserts, inter alia, 

9 that it cannot acquire a generating facility like Station Two in the absence of a 

10 Certificate of Public Convenience and Necessity ("CPCN') from this Commission. As 

11 the Commission recently explained, "To obtain a CPCN, the utility must demonstrate 

12 a need for such facilities and an absence of wasteful duplication. "12 Hence, the 

13 property transfer that Henderson seeks would likely require a CPCN, which Big 

14 Rivers does not intend to seek since Big Rivers does not believe that the property 

15 satisfies the legal standard for a CPCN. 

16 18. Consequently, in order to resolve the outstanding issues within the 

17 Commission's jurisdiction, Big Rivers respectfully requests that the Commission 

18 exercise its enforcement authority over the rates and service standards set forth in 

19 the Contracts pursuant to KRS 278.200 by finding that: 1) Henderson must comply 

20 with its contractual obligations to pay its share of costs under the Contracts as set 

11 See Henderson Complaint for Declaratory Relief (Exhibit 17 hereto) at 3. 

12 In the Matter of the Application of East Kentucky Power Cooperative, Inc ... , Case No. 2017-
00376, Order (May 18, 2018) at 30 (emphasis added); In the Matter of the Application of East 
Kentucky Power Cooperative, Inc .... , Case No. 2015-00267, Order (Dec. 1, 2015) at 39. 
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1 forth in the Interim Accounting Summary and Big Rivers correctly determined each 

2 party's ownership of the coal and lime reagent remaining at Station Two ; 2) 

3 Henderson has a current and ongoing contractual obligation to share in the costs of 

4 decommissioning Station Two; 3) Henderson has a current and ongoing contractual 

5 obligation to share in the costs of maintaining Station Two waste in Big Rivers' Green 

6 Station landfill; and 4) Henderson is contractually obligated to allow Big Rivers to 

7 continue utilizing city-owned joint use facilities. Each of these requests are discussed 

8 in more detail below and in the accompanying testimony. 

9 19. In the event that the Commission grants Big Rivers' requested relief, 

10 but Henderson refuses to comply with the Commission's rate order, then Big Rivers 

11 respectfully requests that the Commission exercise its enforcement authority 

12 pursuant to KRS 278.390 and KRS 278.990 and also require Henderson to pay 

13 interest at a rate determined by the Commission. 

14 20. Big Rivers is serving a copy of this Application on the Mayor of the City 

15 of Henderson, the City of Henderson Utility Commission, and the city attorney for 

16 the City of Henderson, by hand delivery on July 31, 2019. Big Rivers is also serving 

17 a copy of this Application on the Attorney General by overnight delivery. 

18 

19 21. 

COMMISSION JURISDICTION 

The Commission has jurisdiction over the Station Two Contracts 

20 pursuant to KRS 278.200, which gives the Commission the power to enforce any rate 

21 or service standard of any utility that has been or may be fixed by any contract or 

22 agreement between a utility and a city. That Section also states that all obligations 
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1 arising out of any such contract are subject to the jurisdiction of this Commission. 

2 KRS 278.200 states: 

3 Power to regulate rates and service standards fixed by agreement 
4 with city. 
5 The commission may, under the provisions of this chapter, originate, establish, 
6 change, promulgate and enforce any rate or service standard of any utility that 
7 has been or may be fixed by any contract, franchise or agreement between the 
8 utility and any city, and all rights, privileges and obligations arising out of any 
9 such contract, franchise or agreement, regulating any such rate or service 

10 standard, shall be subject to the jurisdiction and supervision of the 
11 commission, but no such rate or service standard shall be changed, nor any 
12 contract, franchise or agreement affecting it abrogated or changed, until a 
13 hearing has been had before the commission in the manner prescribed in this 
14 chapter. 

15 22. Because enforcing Big Rivers' existing contract rights would not "limit 

16 or restrict" the contract rights of Henderson, the Commission's exercise of authority 

17 in this case would be consistent with KRS 278.040, and in furtherance of its mandates 

18 to maintain just and reasonable rates under KRS 278.030. 

19 23. While Henderson is not a "utility" as defined under KRS 278.010(3), the 

20 Kentucky Supreme Court has held that "[t]he statutory definition of utility is not to 

21 serve as an impenetrable shield to afford the City immunity."13 The Court has 

22 explained that when addressing contracts between a city and a utility, "fj]urisdiction 

23 to regulate ... rates and service has been exclusively vested in the PSC."14 The Court 

24 of Appeals of Kentucky has held similarly, finding that " ... the PSC does not have 

25 jurisdiction over utility services furnished by a municipality except to the extent that 

13 Simpson County Water Dist. v. City of Franklin, 872 S.W.2d 460, 464 (Ky. 1994). 

14 I d. See also Simpson at 465 ('The rates and service exception effectively insures.~ throughout 
the Commonwealth, that any water district consumer/customer that has contracted and become 
dependent for its supply of water from a city utility is not subject to either excessive rates or inadequate 
service"). 
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1 those services are rendered pursuant to a contract with a utility which is regulated 

2 by the PSC. In such cases the municipality, in the matters covered under the 

3 contract, is subject to the jurisdiction of the PSC."15 Because Big Rivers' request 

4 directly relates to the rates and service standards set forth in the Contracts, the 

5 Commission has the exclusive jurisdiction over these matters. 

6 24. Indeed, the Commission has previously exercised jurisdiction over the 

7 Station Two Contracts by approving the Contracts and the amendments thereto, and 

8 by resolving other issues that have arisen between the parties arising out of the 

9 Contracts.16 

10 REQUEST FOR ENFORCEMENT OF RATE AND SERVICE STANDARDS 
11 WITH RESPECT TO OUTSTANDING FINANCIAL DISPUTES 

12 25. As described more fully in the Direct Testimony of Mr. Robert W. Berry, 

13 for over a year, Big Rivers and Henderson have engaged in extensive negotiations in 

14 order to resolve various outstanding issues related to how certain costs and revenues 

15 should be allocated between the parties, including the costs of decommissioning 

16 Station Two. In fact, each party has issued checks to the other party representing 

17 various amounts that each believed were sufficient to settle the outstanding financial 

18 disputes between them. But neither party cashed the checks because each continued 

19 to dispute the other's calculations. As such, the financial obligations of each party 

15 City of Greenup u. PSG, 182 S.W.3d 535, 538 (Ky. App. 2005). 

16 See, e.g., Case No. 5406, Order (Oct. 22, 1970) (approving the Contracts); Case No. 1998-
00267; Order (March 31, 1995) (approving 1993 Amendments); Order (July 14, 1998) (approving 1998 
Amendments) Case No. 94-032; Case No. 2016-00278, Order (Jan. 5, 2018). 

10 



1 still remain unresolved. It is now clear that the involvement of the Commission is 

2 necessary and in the public interest to bring closure to these matters. 

3 26. Accordingly, commensurate with the filing of this Application, Big 

4 Rivers is delivering the Interim Accounting Summary and an invoice to Henderson 

5 (attached hereto as Exhibit 1), informing Henderson of its calculation of the final 

6 amounts due and owing by the parties to each other under the Station Two Contracts 

7 and the amount still owed to Big Rivers by Henderson as of June 30, 2019. Big Rivers' 

8 calculations, associated methodology, and contractual support for each calculation 

9 are detailed in the Direct Testimony of Mr. Paul G. Smith. 

10 27. Additionally, Mr. Berry and Mr. Smith discuss in their testimonies that 

11 under the Contracts, each party was required to supply the fuel and reagent 

12 associated with the generation of the energy that party took from Station Two. 

13 Because Henderson refuses to accept that any Excess Henderson Energy that Big 

14 Rivers did not take belonged to Henderson, Henderson also disagrees with Big Rivers' 

15 calculations as to the ownership of the coal and lime reagent remaining at Station 

16 Two. 

17 28. Big Rivers requests that the Commission exercise its enforcement 

18 authority over rates and service standards set forth in the Station Two Contracts 

19 pursuant to 278.200 by entering an order finding that the calculations and 

20 methodology associated with each calculation comprising the Interim Accounting 

21 Summary is the correct application of the terms of the Contracts, that Henderson 

22 owes Big Rivers $718,942 as of June 30, 2019, and must immediately pay Big Rivers 

11 



1 that amount, that 481 tons of lime reagent remaining at Station Two belol).gs to 

2 Henderson as of February 1, 2019, and that all of the coal and the rest of the lime 

3 reagent remaining at Station Two belong to Big Rivers. 

4 REQUEST FOR ENFORCEMENT OF RATE AND SERVICE STANDARDS 
5 WITH RESPECT TO STATION TWO DECOMMISSIONING COST SHARING 

6 29. The Station Two Contracts are clear that the parties remain obligated 

7 to share in the decommissioning costs associated with Station Two. Section 8 of the 

8 1993 Amendments provides that "the parties shall bear decommissioning costs of 

9 Station Two in the proportions in which they shared capacity costs during the life of 

10 Station Two." 

11 30. The Direct Testimony of Mr. Jeffrey T. Kopp describes the tasks that 

12 comprise decommissioning, and the Direct Testimony of Mr. Smith explains how 

13 decommissioning costs are allocated between the parties under the Contracts. Mr. 

14 Berry and Mr. Kopp also detail in their testimonies how the parties' obligations under 

15 the Station Two Contracts to share in decommissioning costs include not only the 

16 costs to dismantle the Station Two units, but also: (i) the costs to decommission any 

17 joint use facilities once Big Rivers ceases to utilize them, which includes the Station 

18 Two ash pond and the Station Two dredgings in Big Rivers' Green Station landfill; 

19 and (ii) all ongoing legally mandated environmental monitoring, remediation and 

20 permitting costs relating to Station Two, including the joint use facilities. 

21 31. Henderson has indicated that it will no longer share 1n the 

22 decommissioning costs, except perhaps relating to the closure of the Station Two ash 

23 pond. Additionally, Henderson has refused to accept any further financial 

12 



1 responsibility for costs associated with making Station Two "safe, dark and dry," and 

2 has not been amenable to retaining an· engineering firm to develop a formal 

3 decommissioning plan for the Station Two units and auxiliary facilities that are no 

4 longer needed by either party. Instead, Henderson has taken the position that it is 

5 no longer obligated for any of the ongoing costs associated with Station Two under 

6 the Station Two Contracts. 

7 32. Big Rivers requests an Order from the Commission holding that 

8 pursuant to Section 8 of the 1993 Amendments, Henderson is responsible for its share 

9 of the current and ongoing costs of decommissioning Station Two, net of its salvage 

10 value, that decommissioning consists of the activities described by witness Mr. Kopp, 

11 including all ongoing environmental monitoring and any future environmental 

12 remediation that may be required; and that Henderson's share of the 

13 decommissioning costs is 22.76%. 

14 33. Big Rivers has an alternative request for relief regarding 

15 decommissioning. Mr. Kopp explains in his testimony that decommissioning requires 

16 the facility to be dismantled and made suitable for future industrial use, and that 

17 because the costs to maintain a generating facility in a retired-in-place state will 

18 typically exceed the costs to fully decommission the facility in approximately 5 to 7 

19 years, absent a valid reason for delay, it is prudent to proceed with fully 

20 decommissioning the facility as soon as practical. Because Station Two is owned by 

21 the City, Big Rivers must follow municipal bidding and contracting requirements 

22 prior to contracting work on Station Two, and the City must approve any such 

13 



1 contracts. Since Big Rivers is prepared to begin the full decommissioning process for 

2 Station Two, except the joint use facilities it continues to have the right to utilize 

3 under the Joint Facilities Agreement, Big Rivers requests that the Commission find 

4 that in the event Henderson elects not to cooperate in fully decommissioning any 

5 portion of Station Two or not to city-bid and award contracts necessary for the 

6 completion of full decommissioning of Station Two, any ongoing maintenance costs or 

7 other costs or liabilities that may result from those decisions are solely the 

8 responsibility of Henderson, and Big Rivers shall have no obligation to share in those 

9 costs or associated liability. 

10 REQUEST FOR ENFORCEMENT OF RATE AND SERVICE STANDARDS 
11 WITH RESPECT TO COSTS OF MAINTAINING STATION TWO WASTE IN 
12 GREEN STATION LANDFILL 

13 34. Certain waste from Station Two was deposited in the landfill at Big 

14 Rivers' Green Station. Exhibit 1 of the Joint Facilities Agreement, as amended, lists 

15 that waste (Station Two ash pond dredgings in the Big Rivers Green Station sludge 

16 disposal landfill) as a city-owned joint use facility on Big Rivers' property. Section 

17 4.1 ofthe Joint Facilities Agreement, as amended, provides that title to such joint use 

18 facilities remains with Henderson. As such, Henderson's portion of Station Two 

19 waste residing in the Green Station landfill still belongs to Henderson but resides on 

20 Big Rivers' property. 

21 35. As discussed above, once Big Rivers no longer needs a joint use facility 

22 for the continued operation of its Green Station, that joint use facility should be 

23 decommissioned, with the parties splitting the decommissioning costs. Big Rivers 

24 has no use for the Station Two waste in the landfill; however, Big Rivers continues to 

14 



1 use the landfill itself. And so long as Big Rivers continues to need the landfill for its 

2 Green Station, the landfill cannot be closed and the Station Two waste in the landfill 

3 cannot be decommissioned. 

4 36. Section 6.1 ofthe Joint Facilities Agreement provides that Henderson is 

5 "severally and jointly responsible for the continued operation, maintenance, repair, 

6 renewal and replacements of such joint use facilities so as to assure the continuous 

7 operation of the parties' respective generating station or stations served thereby." 

8 The city-owned Station Two waste in the landfill must be maintained so that it is 

9 contained as required by environmental laws and regulations and to assure the 

10 continuous operation of Big Rivers' Green Station. 

11 37. Therefore, Big Rivers requests an Order from the Commission enforcing 

12 the rates and service standards set forth in the Joint Facilities Agreement by finding 

13 that, until such time as the Station Two ash pond dredgings can be fully 

14 decommissioned, Henderson is contractually obligated to share in the costs to 

15 maintain them in proportion to Henderson's share of the waste deposited into the 

16 landfill. 

17 REQUEST FOR ENFORCEMENT OF RATE AND SERVICE STANDARDS 
18 WITH RESPECT TO USE OF JOINT FACILITIES 

19 38. Section 1.5 of the Joint Facilities Agreement allows Big Rivers to 

20 continue to utilize city-owned joint use facilities for so long as Big Rivers operates a 

21 generating facility in connection therewith. That section provides: 

22 It is the intention of the parties, by this Agreement, each to devote to the joint 
23 use of both parties, as long as they or either of them, or their respective 
24 successors or assigns, shall continue to operate a generating station or stations 
25 in connection therewith, those joint use facilities to be provided by each, and 

15 



1 to provide for the continuous operation and maintenance thereof for the 
2 parties' joint and separate benefits. 

3 39. Section 1.5 was inserted into the Joint Facilities Agreement as a 

4 protection for both Henderson and Big Rivers as it allowed each party use of the 

5 auxiliary generating facilities of the other even in the event that the generating 

6 station owned by one of the parties ceased to operate. 

7 40. Although the Joint Facilities Agreement is still in effect, as recognized 

8 by the Commission in its August 29, 2018 Order in Case No. 2018-00146, Henderson 

9 has objected to Big Rivers continuing to utilize the joint use facilities in connection 

10 with Big Rivers' Green generating station without purchasing those joint facilities 

11 from Henderson or otherwise compensating Henderson for their use. 

12 41. Section 4.1 of the Joint Facilities Agreement provides that title to the 

13 city-owned joint use facilities remains with Henderson and that the allocation for the 

14 joint use of those facilities by the City is irrevocable and continues for so long as Big 

15 Rivers operates and/or maintains a generating station in connection therewith. 

16 42. ·Therefore, Big Rivers requests an Order from the Commission enforcing 

17 the rate and service standards set forth in the Joint Facilities Agreement by finding 

18 that: (i) Big Rivers is entitled to continue utilizing any city-owned joint use facilities 

19 for so long as Big Rivers operates and/or maintains a generating station in connection 

20 therewith; and (ii) if Big Rivers no longer has the need to utilize any city-owned joint 

21 use facility, then Big Rivers must notify Henderson, at which time the parties shall 

22 share in any decommissioning costs related to that facility incurred by either party 

23 in the same proportion as for the other Station Two facilities. 
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1 ONGOING ENFORCEMENT 

2 43. After the payment of all past due amounts, Big Rivers believes that on 

3 an ongoing basis the outcome of this case should result in an efficient ratemaking 

4 process that is fair, just and reasonable to both Big Rivers and Henderson. That 

5 ongoing process should be a process under which 1) Big Rivers files monthly with the 

6 Commission (similar to the monthly filings Big Rivers makes with respect to its fuel 

7 adjustment clause, environmental surcharge, member rate stability mechanism, and 

8 non-FAC Purchased Power Adjustment) a charge representing Henderson's share 

9 (based on the percentages described herein and in the accompanying testimony) all 

10 Station Two Contract costs incurred by Big Rivers; 2) after filing with the 

11 Commission, the monthly charge would be submitted to Henderson for payment 

12 within thirty days; and 3) the charges would be subject to comprehensive Commission 

13 review, audit, true-up and refund under whatever schedule the Commission deems 

14 appropriate. If Henderson fails to timely pay the monthly charge, then the 

15 Commission should seek enforcement of its rate order at the Franklin Circuit Court 

16 pursuant to KRS 278.390. 

17 SUMMARY OF TESTIMONY 

18 44. Robert W. Berry, President and Chief Executive Officer for Big Rivers, 

19 summarizes the disputes between Big Rivers and the City of Henderson, and supports 

20 Big Rivers' request for the relief sought in this Application. 

21 45. Paul G. Smith, Chief Financial Officer for Big Rivers, supports the 

22 Interim Accounting Summary of amounts owed between Big Rivers and Henderson 

23 as of June 30, 2019, the methodology that was used to arrive at the calculations set 

17 



1 forth in the summary, and each party's share of the coal and lime inventories 

2 remaining at Station Two. 

3 46. Michael T. Pullen, Vice President of Production for Big Rivers, discusses 

4 Big Rivers' current and ongoing Station Two decommissioning obligations and 

5 reports on the status of the joint use facilities. 

6 47. Mark J. Eacret, Vice President of Energy Services for Big Rivers, 

7 describes the MISO fees incurred by Big Rivers that Henderson owes Big Rivers and 

8 explains the methodology used to calculate those fees. 

9 48. Michael W. Chambliss, Vice President of System Operations for Big 

10 Rivers, supports Big Rivers' request for a finding related to Henderson's obligation to 

11 pay its share ofMISO fees incurred by Big Rivers on account of Henderson's load. 

12 49. Jeffrey T. Kopp, Manager of the Utility Consulting Department of the 

13 Business & Technology Solutions Division for Burns & McDonnell Engineering 

14 Company, Inc., outlines prudent decommissioning activities and describes the 

15 decommissioning process as it relates to decommissioning obligations associated with 

16 Henderson Station Two. 

17 CONCLUSION 

18 WHEREFORE, Big Rivers respectfully requests that the Commission enter an 

19 Order finding the following, and providing for all other just and proper relief to which 

20 Big Rivers is entitled: 

21 1. The calculations set forth in the Interim Accounting Summary are 

22 consistent with the terms of the Station Two Contracts and Henderson must 
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1 immediately pay its share of the costs set forth therein to Big Rivers, 481 tons oflime 

2 remaining at Station Two belong to Henderson as of February 1, 2019, and all coal 

3 and all other lime remaining at Station Two belong to Big Rivers. 

4 2. Pursuant to Section 8 of the 1993 Amendments, Henderson is 

5 contractually obligated to pay its share of current and future Station Two 

6 decommissioning costs. Decommissioning consists of the activities described by Mr. 

7 Kopp to demolish the Station Two facilities and to make the Station Two site suitable 

8 for future industrial use. The decommissioning costs that the parties are obligated 

9 to share also include any ongoing environmental monitoring, remediation and 

10 permitting costs relating to Station Two, including the joint use facilities, which 

11 includes but is not limited to the Station Two ash pond and the ash pond dredgings 

12 in the Big Rivers Green Station landfill. Big Rivers' share of decommissioning costs 

13 is 77.24%, and Henderson's share of decommissioning costs is 22.76%. Additionally, 

14 the ongoing obligation to share in decommissioning costs applies to both parties, 

15 regardless of who incurs the cost or owns the real property upon which the asset is 

16 located. 

17 3. In the event Henderson elects not to cooperate in fully decommissioning 

18 any portion of Station Two or not to city bid and award contracts necessary for the 

19 completion of full decommissioning of Station Two, any ongoing maintenance costs or 

20 other costs or liabilities that may result from those decisions are solely the 

21 responsibility of Henderson, and Big Rivers shall have no obligation to share in those 

22 costs or associated liability. 
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4. Until such time as the Station Two ash pond dredgings can be fully 

decommissioned, Henderson is contractually obligated to share in the costs to 

maintain them in the Green Station landfill so as to contain them in accordance with 

applicable laws and regulations, in proportion to Henderson's share of waste 

deposited into the landfill. As of December 31, 2018, Henderson owned 12% percent 

6 of the waste in the landfill. 

7 5. Pursuant to the Joint Facilities Agreement, Big Rivers is entitled to 

8 continue utilizing any city-owned joint use facilities for so long as Big Rivers operates 

9 and/or maintains generating stations in connection therewith. At such time as Big 

10 Rivers no longer has the need to utilize any city-owned joint use facility, Big Rivers 

11 shall notify Henderson, at which time the parties shall share in any decommissioning 

12 costs related to that facility incurred by either party in the same proportion as for the 

13 other Station Two facilities. 

14 6. Big Rivers shall file monthly a charge representing Henderson's share 

15 of all Station Two Contract costs incurred by Big Rivers. Big Rivers shall submit the 

16 monthly charge to Henderson for payment within thirty days. The monthly charge 

17 is subject to comprehensive Commission review, audit, true-up and refund under 

18 whatever schedule the Commission deems appropriate. If Henderson fails to timely 

19 pay the monthly charge, then the Commission will seek enforcement of its rate order 

20 at the Franklin Circuit Court pursuant to KRS 278.390. 

21 7. In the event that the Commission grants any or all of Big Rivers' 

22 requested relief yet Henderson refuses to comply with the Commission's Order, then 
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1 the Commission will exercise its enforcement authority pursuant to KRS 278.390 and 

2 KRS 278.990 and will also require Henderson to pay interest at a rate determined by 

3 the Commission. 

4 

5 
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On this the 30th day of July, 2019. 

22 

Respectfully submitted, 

Tyson Katri:'llf, Esq. 
Laura Chambliss, Esq. 
Big Rivers Electric Corporation 
201 Third Street, P.O. Box 727 
Henderson, Kentucky 42419-0024 
Phone: (270) 827-2561 
Facsimile: (270) 844-6417 
tyson.kam uf@bigrivers.com 
laura.chambliss@bigrivers.com 

Michael L. Kurtz, Esq. 
Kurt J. Boehm, Esq. 
Jody Kyler Cohn, Esq. 
BOEHM, KURTZ & LOWRY 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
Ph: (513) 421-2255 Fax: (513)421-2764 
E-Mail: mkurtz@BKLlawfirm.com 
kboehm@BKLlawfirm.com 
jkylercohn@BKLlawfirm.com 

Counsel for Big Rivers Electric 
Corporation 



1 
2 

BIG RIVERS ELECTRIC CORPORATION 

APPLICATION OF BIG RIVERS ELECTRIC CORPORATION FOR 
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CASE NO. 2019-00 __ 

VERIFICATION 

3 I, Robert W. ("Bob") Berry, President and Chief Executive Officer for Big 
4 Rivers Electric Corporation, hereby state that I have read the foregoing Application 
5 and that the statements contained therein are true and correct to the best of my 
6 knowledge and belief, on this the "3o'r'> day of July, 2019. 
7 
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9 
10 COMMONWEALTH OF KENTUCKY) 
11 COUNTY OF HENDERSON ) 
12 
13 

President and Chief Executive Officer 
Big Rivers electric Corporation 
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SUBSCRIBED AND SWORN TO before me by Robert W. ("Bob") Berry, as 
President and Chief Executive Officer for Big Rivers Electric Corporation, on this 
the $u 'r1-- day of July, 2019. 
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... 
Notary Public, Kentucky State at Large 
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Henderson Municipal Power & Light 
P.O. BoxB 
Henderson, KY 42419-0008 

Big Rivers Electric Corporation 
P.O. Box24 

201 Third Street 
Henderson, KY 42419-0024 

Ph (270) 827-2561 Fax (270) 827-2558 

Description 

Excess Henderson Energy- MISO Revenue less Coal & Lime Shortfall 
HMP&L Native Load Coal & Lime Shortfall 
MISO Fees 
FY 17/18 Annual Settlement True-Up 
FY 18/19 Annual Settlement True-Up 
Auxiliary Power 
Decommissioning Costs 

Payment due immediately upon receipt 

Invoice No. BR2019 

Date July 31, 2019 

Amount 

01/05/18- 05/31/19 ($3,31 0,482.54) 
01/05/18-05/31/19 $4,693,587.29 
12/01/10- 05/31/16 $1,422,761.54 
06/01/17-05/31/18 ($1 ,649,922.53) 
06/01/18- 05/31/19 ($649,850.80) 
10/01/18-01/31/19 $78,750.98 
01/01/19- 06/30/19 $134,098.00 

TOTAL $718,941.94 

Case No. 2019-00. __ _ 
Application Exhibit 1 
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Big Rivers Electric Corporation 
Amounts Due (To) I From Henderson 

Excess Henderson Energy 
June 30, 2019 

Description Reference 

Excess Henderson Energy Exhibit Smith-2 

Henderson Native Load Exhibit Smith-3 

Other Operating Costs Exhibit Smith-4 

Decommissioning Costs Exhibit Smith-5 

Total Due (To) I From 
Henderson 

Amount($) 
Due {To}/From 

(3,310,482) 

4,693,587 

(798,261) 

134,098 

718,942 

Case No. 2019-00 __ 
Application Exhibit 1 
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DIRECT TESTIMONY 

OF 

ROBERT W. BERRY 

INTRODUCTION 

Please state your name, business address and occupation. 

My name is Robert W. Berry. I am employed by Big Rivers Electric 

Corporation ("Big Rivers"), 201 Third Street, Henderson, Kentucky 42420 as 

its President and Chief Executive Officer. 

Please summarize your education and professional experience. 

I have been employed in my current position since July 1, 2014. Previously, I 

was Big Rivers' Chief Operating Officer beginning February 2013. Before 

that, I served as Big Rivers' Vice President of Production from the closing of 

the transaction that unwound Big Rivers' 1998 lease with E. ON U.S., LLC 

and its affiliates (the "Unwind Transaction"), described in Case No. 2007-

00455. Before the closing of the Unwind Transaction, I was employed by 

Western Kentucky Energy Corporation ("WKE") for 11 years beginning as a 

Maintenance manager in 1998. I held the position of Plant Manager at the 

Coleman Generating Station from 2000 until2003, at which time I became 

the Plant manager of the Sebree Generating Station. Altogether, I have over 

38 years of experience in this system, having worked for both Big Rivers and 

WKE since 1981. 
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17 II. 

18 Q. 

19 A. 

20 

Have you previously testified before the Kentucky Public Service 

Commission ("Commission")? 

Yes. I testified on behalf of Big Rivers in the Unwind Transaction case (Case 

No. 2007 -00455), in two cases seeking approval of contracts relating to the 

two smelters owned by subsidiaries of Century Aluminum Company (Case 

Nos. 2013-00221 and 2013-00413), in Big Rivers' last two general rate cases 

(Case Nos. 2012-000535 and 2013-00199), and in its 2012 Environmental 

Compliance Plan case (Case No. 2012-00063). Most recently, I testified in 

two cases that involved the same contracts that are the subject of this 

proceeding: Case No. 2016-00278, in which the Commission found that Big 

Rivers was not responsible for the costs of Excess Henderson Energy that Big 

Rivers declined to take; and Case No. 2018-00146, in which the Commission 

found, among other things, that the Station Two units were no longer 

economically viable and that, as a result, the Station Two Contracts (except 

for the Joint Facilities Agreement) had terminated. 

PURPOSE OF TESTIMONY 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony is to describe the disputes between Big Rivers 

and the City of Henderson, Kentucky and City of Henderson Utility 

Application Exhibit 2 
Direct Testimony of Robert W. Berry 
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19 

Commission d/b/a Henderson Municipal Power & Light ("HMP&L")l and to 

support Big Rivers' request that the Commission enforce the series of related 

contracts between Henderson and Big Rivers related to the Station Two 

generating plant and associated facilities ("Station Two Contracts" or 

"Contracts"). Specifically, my testimony will support: 1) that Big Rivers 

correctly applied the rate and service standards under the Contracts to arrive 

at the net amount owed by Henderson to Big Rivers as of June 30, 2019; 2) 

that both Big Rivers and Henderson have current and ongoing contractual 

obligations to share in the costs of decommissioning Station Two; 3) that both 

Big Rivers and Henderson have current and ongoing contractual obligations 

to share in the costs of maintaining Station Two waste in Big Rivers' Green 

Station landfill; and 4) that Big Rivers is contractually eligible to continue 

utilizing city-owned joint use facilities. 

Q. Are you sponsoring any Exhibits? 

A. Yes. I have prepared the following exhibits to my prepared testimony: 

• Exhibit Berry-1- Professional Summary 

• Exhibit Berry-2- December 15, 2017 Settlement Agreement 

1 The City of Henderson and HMP&L are collectively referred to in my testimony as 
"Henderson" or "City." 
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Please identify the witnesses that will testify for Big Rivers and the 

areas their testimony will address. 

In addition to my testimony, Big Rivers presents the testimony of the 

following witnesses: 

• Paul G. Smith. Chief Financial Officer for Big Rivers: supports the 

Interim Accounting Summary reflecting the amounts owed between 

Big Rivers and Henderson as of June 30, 2019, and the methodology 

that was used to arrive at the calculations set forth in the summary 

and the calculations of each party's coal and lime inventories 

remaining at Station Two. 

• Michael T. Pullen. Vice President of Production for Big Rivers: 

discusses Big Rivers' and Henderson's current and ongoing Station 

Two decommissioning obligations and reports on the status of the joint 

use facilities. 

• Mark Eacret. Vice President of Energy Services for Big Rivers: 

describes the Midcontinent Independent System Operator, Inc. 

("MISO") fees incurred by Big Rivers that Henderson owes Big Rivers 

and explains the methodology used to calculate those fees. 

• Michael W. Chambliss. Vice President of System Operations for Big 

Rivers: supports Big Rivers' request for a finding related to 

Henderson's obligation to pay its share ofMISO fees incurred by Big 

Rivers on account of Henderson's load. 
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III. 

Q. 

A. 

• Jeffrey T. Kopp, Manager of the Utility Consulting Department. Burns 

& McDonnell Engineering Company, Inc.: outlines prudent 

decommissioning activities and describes the decommissioning process 

as it relates to decommissioning obligations associated with Henderson 

Station Two. 

RELATIONSHIP OF THE PARTIES 

Please provide an historical overview of the relationship between 

Big Rivers and Henderson. 

Big Rivers and Henderson have essentially been partners in the 312 MW 

Station Two generating facility since 1970. For the vast majority of that time, 

the partnership has been mutually beneficial. In 1970, the load of the City 

was much too small to justify construction of a 312 MW power plant. But by 

constructing the plant adjacent to Big Rivers' existing Reid generating 

station, taking advantage of shared joint use facilities and labor costs, and 

having Big Rivers take and pay for the capacity not needed by Henderson, 

the City was able to enjoy the economies of scale, the low cost of a large 

efficient power plant, and the benefit of an experienced power plant operator. 

And when Station Two was down for planned or unplanned outages, Big 

Rivers provided back-up service at cost. The contracts allowed the City to 

grow its native load without constructing new generation by nominating 

additional capacity takes out of Station Two as needed. On the other hand, 

Application Exhibit 2 
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1 Big Rivers had access to the low-cost Station Two generation not needed by 

2 the City. Big Rivers also enjoyed reduced labor costs and had access to the 

3 joint use facilities at Station Two that were used by Big Rivers' Green and 

4 Reid power plants which are located at the same complex. Until relatively 

5 recently, both parties prospered from this relationship. 

6 The business relationship between Big Rivers and Henderson began to 

7 fray over disagreements regarding the entitlement to Excess Henderson 

8 Energy. For over thirty years, Big Rivers paid for and took a portion of the 

9 Excess Henderson Energy; however, when the wholesale power markets 

10 strengthened, Henderson suddenly wanted access to this energy since selling 

11 it was profitable. Later, when the wholesale market declined and the Excess 

12 Henderson Energy could only be sold at a loss, the tables were turned. While 

13 neither party wanted to take Excess Henderson Energy that could only be 

14 sold at a loss, it took Big Rivers substantial effort to get Henderson to no 

15 longer object to economically dispatching Station Two so as to minimize the 

16 amount of uneconomic Excess Henderson Energy being generated. The 

17 market changes also led to the Commission's 2016 ruling in Case No. 2016-

18 00278 that Big Rivers' interpretation as to who should bear the loss on the 

19 sale of Excess Henderson Energy was correct. Later, Big Rivers determined 

20 that Station Two was no longer capable of the economically competitive 

21 production of electricity and that both parties would benefit from the 

22 retirement of Station Two. Yet, it ultimately required another filing at the 
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1 Commission to persuade Henderson to agree to the retirement of Station Two 

2 (Case No. 2018-00146). 

3 Now Big Rivers is forced to come back to the Commission again 

4 because Henderson refuses to live up to its Commission-approved contractual 

5 obligations to share in decommissioning costs, MISO fees and other costs, or 

6 even to bear the costs of Excess Henderson Energy as the Commission 

7 already ordered in Case No. 2016-00278 and which was agreed to in a 

8 December 2017 Settlement Agreement. The City is trying to just wash its 

9 hands of all Station Two liabilities despite its ownership of the plant since 

10 1970 and the benefits it has received as a result of that ownership. It is 

11 unreasonable for Henderson to take the position that after receiving the 

12 benefits from owning Station Two for almost 50 years, it can now walk away 

13 without any obligation to pay for any cost to decommission the plant even 

14 though it has a contractual obligation to share in those costs. In my 38 year 

15 career in the electric power business, I have negotiated agreements with 

16 municipal utilities throughout Kentucky, coal suppliers from around the 

17 region, and investor owned electric utilities for transmission and other 

18 services, and I feel that I have a good understanding of how this industry 

19 works. But despite my repeated efforts to have the City live up to its 

20 obligations, we have reached an impasse. I believe that Big Rivers has been 

21 more than fair in its negotiations with Henderson, but we now have no choice 

22 but to take the matter to this Commission for resolution. This case is not 
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A. 

about Big Rivers trying to shift cost to Henderson; Big Rivers is more than 

willing to pay it share (78%) of the cost to close and decommission the plant. 

This case is simply about requiring Henderson to pay its share (22%) of the 

closing and decommissioning cost. These percentages are based on the 

capacity each party benefited from during the almost 50 year agreement. 

OVERVIEW OF THE STATION TWO CONTRACTS 

What facilities comprise Station Two, as that term is used 

throughout the Contracts? 

Station Two is defined in the 2005 Amendments to Contracts between the 

parties as: 

City's 350-megawatt generating station (rated on the date of the 2005 
Amendments to Contracts at 312 MW net send out capability), 
located at a site on the Green River in Henderson County, Kentucky, 
and, to the extent furnished and owned by City, all auxiliary 
facilities, joint use facilities and related facilities, renewals, 
replacements, additions, expansions and improvements thereto, 
including the Station Two FGD System added thereto and the 
Station Two SCR System but excluding the City's Transmission and 
Transformation Facilities as [defined in the 2005 Amendments to 
Contracts], and excluding facilities furnished and owned by Big 
Rivers. 

Please provide a brief overview of the Contracts between Big Rivers 

and Henderson related to Station Two. 

The relevant Station Two Contracts principally include the Power Plant 

Construction and Operation Agreement, the Power Sales Contract, and the 

Joint Facilities Agreement, all three of which were entered into on August 1, 
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1 1970, and were subsequently approved by the Commission on October 22, 

2 1970 in Case No. 5406. These contracts have since been amended on several 

3 occasions and those amendments have also been approved by the 

4 Commission. 2 

5 The Contracts enabled Henderson to construct its Station Two 

6 generating plant to provide for the immediate and future electric power needs 

7 for itself and its inhabitants. Under the Contracts, Henderson constructed 

8 Station Two adjacent to Big Rivers' existing Reid generating station so that 

9 the two plants could share certain joint use facilities and benefit from other 

10 cost savings by having Big Rivers operate Station Two as an independent 

11 contractor. Additionally, the Contracts required Big Rivers to take and pay 

12 for Station Two capacity in excess of the capacity reserved by the City, and 

13 the Contracts acknowledged (in Section 1.4 of the Power Sales Contract, for 

14 example) that the sales of surplus power and energy to Big Rivers under the 

15 Contract would "assure [the] economic feasibility'' of Station Two. 

16 The Contracts set forth the rates and service standards upon which 

17 Big Rivers would purchase capacity and, on occasion, energy, from Station 

18 Two, which was at all times and is still owned by Henderson. Under the 

19 Contracts, the yearly quantity of capacity that Big Rivers was required to 

2 Case No. 94-032, Order (March 31, 1995) (approving 1993 Amendments); Case No. 1998-
00267, Order (July 14, 1998) (approving 1998 Amendments); Case No. 2005-00532, Order (February 
24, 2006) (approving 2005 Amendments). 
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purchase from Henderson included all of the capacity from Station Two in 

excess of Henderson's annual reserved system generating capacity. The price 

that Big Rivers paid to Henderson for the yearly capacity from Station Two 

was calculated based upon Big Rivers' annual allocation of capacity from 

Station Two. Station Two Capacity Costs included, but were not limited to: 

1) capital costs; 2) general administration and general expenses; 3) amounts 

paid to or payable to Big Rivers by Henderson under the Power Plant 

Construction and Operation Agreement under which Big Rivers supplied 

operating personnel, materials, supplies and technical services to Henderson 

as an independent contractor; and 4) any other costs associated with Station 

Two that were not included in other provisions of the Power Sales Contract. 

Please explain the current status of the Station Two Contracts. 

On May 1, 2018, pursuant to its rights under the Contracts, Big Rivers gave 

notice to Henderson that Station Two had reached the end of its operating 

life because the Station Two units were no longer capable of normal, 

continuous, reliable operation for the economically competitive production of 

electricity. Therefore, by their own terms, the Contracts ended on May 1, 

2018. Big Rivers also initiated a proceeding at the Commission, Case No. 

2018-00146, seeking a declaratory order from the Commission confirming 

that the Contracts had terminated. The Commission agreed with Big Rivers 

and issued an Order on August 29, 2018, finding that Station Two was no 
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longer economically viable and that the term of the Contracts, except for the 

Joint Facilities Agreement, had ended. In that Order, the Commission also 

granted Big Rivers the authority to continue to operate Station Two under 

the terms of the Contracts for a period up to May 31, 2019, in order to afford 

Henderson an opportunity to find alternate arrangements for the operation of 

Station Two and for the City's Power Supply needs unless Big Rivers and 

Henderson reached a mutually acceptable agreement regarding the ongoing 

operation of Station Two prior to May 31, 2019, or the Commission directed 

Big Rivers to cease operation of Station Two prior to May 31, 2019. 

What has occurred with respect to Station Two since the 

Commission's August 29, 2018, Order in Case No. 2018-00146? 

Henderson and Big Rivers mutually agreed to cease generating electricity at 

Station Two as of February 1, 2019, in order to prevent additional economic 

losses, and each party began taking the necessary steps toward this end 

beginning in October 2018. During that same time period, as a result of the 

impending discontinuance of operations at Station Two, Big Rivers 

underwent a workforce reduction that ultimately resulted in the elimination 

of 55 full time positions by August 31, 2019 and the payment of related 

severance benefits to displaced employees in the amount of $3.4 million. 

Additionally, MISO approved Henderson's request to retire Station Two 
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effective February 1, 2019, and Henderson retained a new power supplier 

and began serving its native load through the MISO market. 

On January 31, 2019, upon mutual agreement between Big Rivers and 

Henderson, and as approved by MISO, Station Two was taken offline and 

ceased generating electricity as of February 1, 2019. Because Station Two 

was uneconomic, ceasing operations at Station Two early allowed Big Rivers 

to increase the Station Two Depreciation Credit to its Members established 

in Case No. 2018-00146 by $1.1 million. 

Although Station Two ceased operation February 1, 2019, Big Rivers 

has continued to supply the operating personnel, materials, supplies and 

technical services to Henderson as an independent contractor during the 

process to ramp down the Station Two units to a safe, dark, and dry condition 

until the units can be fully decommissioned. While Henderson has paid a 

small portion of its costs to Big Rivers and allowed Big Rivers use of the city-

owned joint use facilities needed in the operation of Big Rivers' Green 

Station, Henderson has failed to fulfill all of its obligations under the Station 

Two Contracts and those failures have given rise to the disputes that I 

describe in my testimony. 

SUMMARY OF OUTSTANDING FINANCIAL DISPUTES 

Please provide a brief summary of the outstanding financial disputes 

between Big Rivers and Henderson. 
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The disputes involve the parties' interpretations of the rates and service 

standards set forth in the Station Two Contracts. Those disagreements 

include: 

1. Excess Henderson Energy ("EHE"): Whether Henderson received 

delivery of all EHE and therefore shall receive all revenue for the 

sales of that energy and pay all variable costs associated with the 

production and sale of that energy. The ownership of EHE forms 

the basis of the dispute between the parties related to the allocation 

of variable costs and each parties' resulting ownership interest in 

the residual Station Two coal and lime inventories as of February 1, 

2019. 

2. Henderson Native Load: Whether the ownership of the EHE, and 

the resulting utilization of fuel and reagents to generate such 

energy, caused Henderson to deplete its fuel and reagent inventory, 

and therefore utilize Big Rivers' fuel and reagent inventory to 

generate the power to serve its native load; whether Henderson 

failed to provide sufficient low chlorine coal to generate the energy 

used by its native load; and whether Henderson's coal inventory 

should be allocated a portion of the adjustments resulting from 

surveys of the Station Two coal pile. 

3. Other Operating Costs: Whether the methodology and resulting 

calculations used by Big Rivers to allocate auxiliary power costs to 
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Henderson for fiscal year 2018/2019 is fair, just, and reasonable, 

and consistent with the terms of the Station Two Contracts. 

4. MISO Fees: Whether the MISO fees incurred by Big Rivers as a 

result of Henderson's native load are costs that are properly 

allocated to Henderson under the Station Two Contracts. 

5. Decommissioning Costs: Whether the costs to decommission 

Station Two are properly allocated to Henderson under the Station 

Two Contracts. 

6. Severance Costs: Whether the severance costs incurred by Big 

Rivers related to the closure of Station Two are reasonable labor 

costs necessitated by the cessation of operations at Station Two, 

and are appropriately allocated to Henderson based on the capacity 

split in the 2018/2019 annual settlement. 

7. Offsetting Account Provision: Whether Big Rivers' offsetting of 

amounts owed to Henderson (including MISO revenues associated 

with Excess Henderson Energy as well as annual year end 

settlement payments) against amounts owed to Big Rivers by 

Henderson (including MISO fees, outstanding coal, reagent and 

disposal costs related to EHE and Henderson's native load) is 

consistent with the terms of the Station Two Contracts and 

accurately reflected in the Interim Accounting Summary. 
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Please summarize the attempts Big Rivers has made to resolve the 

outstanding financial disputes with Henderson. 

Big Rivers and Henderson have engaged in extensive negotiations in order to 

resolve various outstanding issues related to how certain costs and revenues 

should be allocated between the parties. Between August 2018 and July 

2019, Big Rivers and Henderson met on numerous occasions in an attempt to 

resolve the outstanding financial disputes between them as well as to plan 

and provide for an orderly transition away from the contractual arrangement 

between Big Rivers and Henderson. In addition, Big Rivers discussed with 

Henderson its recommendations for decommissioning Station Two as well as 

Big Rivers' ongoing use of certain city-owned joint use facilities. Further, 

each party issued checks to the other party representing various amounts 

that each believed were sufficient to settle the outstanding financial disputes 

between them. Unfortunately, as described in the Direct Testimony of Mr. 

Paul G. Smith, neither party cashed the checks because each continued to 

dispute the other's calculations. As such, the parties' respective financial 

obligations remain unresolved. 

In order to analyze these issues holistically, I directed Big Rivers' Chief 

Financial Officer, Paul Smith, to prepare a summary of the costs and 

revenues in dispute, which are outlined in the Interim Accounting Summary 

attached to Mr. Smith's testimony as Exhibit Smith-1. The Interim 

Accounting Summary demonstrates that, after netting the amounts due to, 
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1 and from, Henderson, as of June 30, 2019, Henderson still owes Big Rivers 

2 $718,942 in accordance with the terms of the Station Two Contracts. While 

3 the parties have attempted to work through their differences over the 

4 appropriate application of the rates and services standards in the Station 

5 Two Contracts, the parties have reached an impasse on several key issues 

6 that have resulted in Big Rivers seeking the relief requested herein from the 

7 Commission. 

8 Because the parties have reached an impasse, which I will 

9 describe in greater detail below, Big Rivers is delivering the Interim 

10 Accounting Summary and an invoice to Henderson on the date Big Rivers' 

11 Application is filed with the Commission, informing Henderson of its 

12 calculation of the amounts due and owed by Henderson as of June 30, 2019. 

13 A copy of Big Rivers' invoice to Henderson and the Interim Accounting 

14 Summary accompanying the invoice are attached to the Application as 

15 Exhibit 1. Upon submission of the Interim Accounting Summary to 

16 Henderson, Big Rivers has satisfied all obligations to Henderson as the 

17 Operator of Station Two as required by the Contracts, with the exception of 

18 any ongoing obligations it may have which arise out of the decommissioning 

19 provisions in the 1993 Amendments to Contracts or any ongoing obligations 

20 set forth in the Joint Facilities Agreement. 

21 
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Q. If the provisions of the Station Two Contracts are not enforced, how 

will the costs described in your testimony be recovered? 

A. Big Rivers is a Member-owned cooperative. We do not have shareholders 

that can absorb unrecovered costs. So, if the Station Two Contracts are not 

enforced, the costs owed to Big Rivers will have to be recovered directly from 

Big Rivers' Members through an increase in Member rates. As a result, rates 

paid by Big Rivers' Members will be excessive compared to the rates 

contemplated by the Commission when it approved the Station Two 

Contracts and the provisions in those contracts related to the division of costs 

between Big Rivers and Henderson. 

Q. How do the rates paid by Big Rivers' Members compare to the rates 

paid by Henderson's customers? 

A. The rates paid by Henderson's customers are significantly lower than Big 

Rivers' Member rates. For example, a Henderson Residential customer that 

uses 1,000 kWh per month would receive a monthly bill of $84.90.3 In 

comparison, a customer of one of the three Big Rivers Member distribution 

cooperatives using the same 1,000 kWh per month would receive a 

significantly higher monthly bill: Jackson Purchase- $117.18 per month;4 

3 HMP&L current Residential rates are 7.24 cents/kWh, plus a monthly customer charge of 
$12.50. See Residential Rate ScheduleR. A customer using 1,000 kWh/month would receive a bill for 
$84.90. 

4 Kenergy's current Residential rates are 10.2038 cents/kWh, plus a monthly customer charge 
of $18.20. A customer using 1,000 kWh/month would receive a bill for $120.24. 
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Kenergy- $120.24 per month;5 and Meade County RECC- $114.82 per month.6 

This discrepancy is due in part to the fact that Big Rivers has borne costs 

that Henderson was obligated, but refused, to pay. And the unfair result will 

only increase if Henderson is not required to live up to its contractual 

obligations. 

A. Excess Henderson Energy and MISO Revenues and Variable 

Production Costs 

Q. Please describe the financial dispute between Big Rivers and 

Henderson related to Excess Henderson Energy. 

A. Henderson has challenged Big Rivers' methodology used to calculate the EHE 

amount set forth in Exhibit Smith-1, and because the parties have been 

unable to agree on the ownership of EHE, the parties have likewise been 

unable to agree on the amount of variable costs (including the cost of fuel and 

reagent supplied by Big Rivers when Henderson failed to maintain a 

sufficient amount of inventory needed to generate EHE in any given hour) as 

well as MISO revenues attributable to EHE, all of which should be assigned 

to Henderson. 

5 Jackson Purchase's current Residential rates are 10.078 cents/kWh, plus a monthly customer 
charge of $16.40. A customer using 1,000 kWh/month would receive a bill for $117.18. 

6 Meade County RECC's current Residential rates are 9.7665 cents/kWh, plus a monthly 
customer charge of $17.16 (in a 30-day month). A customer using 1,000 kWh/month would receive a 
bill for $114.82. 
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Q. 

A. 

Having said that, the parties were able to settle all of Henderson's 

claims related to EHE that arose prior to January 5, 2018. That settlement 

arose out of an arbitration proceeding filed by Big Rivers to resolve claims 

that Henderson had alleged at the time of the Unwind Transaction in 2009 

relating to EHE, and a related lawsuit Henderson filed seeking damages 

from Big Rivers, although the settlement itself released any claim Henderson 

ever had or ever will have relating to EHE. As a result of that settlement, 

Big Rivers paid Henderson $6,250,000. A copy of the Settlement Agreement, 

which is dated December 15, 2017, is included with my testimony as Exhibit 

Berry-2. Despite this settlement, Henderson claims that it continues to be 

entitled to receive additional amounts from Big Rivers relating to EHE by 

refusing to accept ownership of the ERE and paying the variable costs of the 

ERE generated between June 2016 and January 4, 2018. 

Please explain how Henderson's Station Two capacity reservation 

impacts the determination of the quantity of Excess Henderson 

Energy generated by Station Two. 

Section 3.2 of the Power Sales Contract required Henderson, each year, to 

reserve a sufficient quantity of capacity from Station Two to meet its native 

load requirements, and under Section 3.3, the remaining, surplus capacity 

from Station Two was the capacity Big Rivers was obligated to take and pay 

for. 
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1 Henderson's capacity reservation directly affects the quantity of EHE. 

2 Under Section 3.8(a) of the Power Sales Contract, EHE is the difference 

3 between Henderson's capacity reservation and Henderson's native load in a 

4 given hour. This methodology was the subject of Case No. 2016-00278 in 

5 which the Commission affirmed Big Rivers' calculation methodology, and was 

6 resolved in the December 2017 Settlement Agreement. 

7 Additionally, as explained in the Direct Testimonies of Mark J. Eacret 

8 and Michael W. Chambliss, to satisfy its obligations under Section 3.2 of the 

9 Power Sales Contract, Henderson was required under Section 2.1 of the 

10 System Reserves Agreement to reserve sufficient capacity to satisfy its MISO 

11 Planning Reserve Margin Requirement. For fiscal year 2018/2019, 

12 Henderson attempted to reserve less than required (Henderson attempted to 

13 reserve 115 MW, whereas it was required to reserve 125 MW to satisfy its 

14 MISO Planning Reserve Margin Requirement). For purposes of the Interim 

15 Accounting Summary, Big Rivers utilized the correct capacity reservation for 

16 Henderson in accordance with the terms of the Station Two Contracts. 

17 Because the allocation of many ofthe costs under the Station Two Contracts 

18 are based on each party's capacity share, using the correct capacity 

19 reservation to calculate the amount of EHE that belongs to Henderson, in 

20 turn, forms the basis for quantifying how Station Two variable costs, MISO 

21 revenues and coal and lime inventories are allocated between the parties. 
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Please describe any other disputes that remain unresolved with 

respect to Excess Henderson Energy. 

As Mr. Smith explains in his testimony, Henderson failed to supply sufficient 

low chlorine coal required to generate the EHE that Henderson took or the 

other Station Two energy Henderson took to serve its native load; Henderson 

essentially used Big Rivers' low chlorine coal to generate that energy; and 

Henderson has failed to reimburse Big Rivers for that coal. 

Additionally, Henderson does not believe Big Rivers' EHE calculations 

correctly applied the provisions of Section 3.8 of the Power Sales Contract, 

arguing that EHE revenues and related variable production costs belong to 

Big Rivers and not to Henderson. However, that issue was decided by the 

Commission in Case No. 2016-00278, and it is my understanding that 

Henderson is not permitted to disregard the Commission's Order. Big Rivers 

calculated the quantity of Excess Henderson Energy and associated variable 

costs by applying the methodology that is described in detail in my Direct 

Testimony in Case No. 2016-00278, to the total energy output from Station 

Two on an hourly basis to arrive at the quantities set forth on Exhibit Smith-

2. This methodology was subsequently adopted by the Commission in that 

proceeding and was found to be consistent with the clear and unambiguous 

language in the Power Sales Contract. It is also consistent with the 

December 2017 Settlement Agreement and the 2012 decision in the 

arbitration proceeding. As such, Big Rivers' calculations are correct and in 
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compliance with the terms of the Station Two Contracts, the Order of the 

Commission in Case No. 2016-00278, and the Settlement Agreement. 

Please describe how this calculation relates to the parties' 

disagreement related to coal and lime inventories, and related costs 

associated with various shortfalls throughout the last two years. 

The Station Two Contracts require each party to supply the fuel and reagents 

necessary to generate energy within each party's capacity allocation. In the 

event one party fails to do so, the only way to keep the plant operational is to 

consume the other party's fuel and reagent to generate the energy until such 

time as it replenishes the quantity of fuel and reagent on site at the plant. 

Because of the dispute over Henderson's fiscal year 2018/2019 reservation 

quantity as well as the dispute as to the quantity of EHE belonging to 

Henderson from June 2016 through January 2019, the parties have also been 

unable to agree upon who owns the remaining coal and lime comprising the 

Station Two inventories as of February 1, 2019. 

Are Big Rivers' calculations associated with the coal and lime 

inventories consistent with the terms of the Station Two Contracts? 

Yes. As I have discussed, Big Rivers complied with the terms of the Station 

Two Contracts in calculating the coal and lime inventories of each party. As 

described in the Direct Testimony of Paul G. Smith, Big Rivers continued to 
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Q. 

A. 

track the coal and lime inventories utilizing the methodology that was 

adopted by the Commission in its Order in Case No. 2016-00278, and which 

is consistent with the terms of the Station Two Contracts and the December 

2017 Settlement Agreement. Additionally, Big Rivers' calculations are based 

upon the capacity reservation meeting the MISO Planning Reserve Margin 

Requirement and Excess Henderson Energy quantities described above. 

Therefore, Big Rivers' calculations and associated methodology are correct 

and in accordance with the terms of the Station Two Contracts. 

B. Henderson's Native Load Costs 

Please describe the financial dispute between Big Rivers and 

Henderson related to Henderson's native load. 

Henderson's refusal to supply the coal (including low chlorine coal) and lime 

reagent required to generate EHE belonging to Henderson also left 

Henderson short of the coal (including low chlorine coal) and lime needed to 

generate energy from Station Two to serve Henderson's native load. During 

those shortfalls, Big Rivers was forced to use its own coal and lime for 

Henderson's native load. The amounts Henderson owes Big Rivers 

associated with Henderson's native load is described further by Mr. Smith 

and shown on Exhibit Smith-3. 

Application Exhibit 2 
Direct Testimony of Robert W. Berry 

Page 23 of 53 



1 

2 

3 Q. 

4 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

C. Annual Fiscal Year Settlements 

Please describe how Station Two fixed operating, maintenance and 

administrative costs are allocated between Big Rivers and 

Henderson pursuant to the Station Two Contracts? 

As described in the Direct Testimony of Paul G. Smith, each year, Big Rivers 

prepared a Station Two budget that, when approved by the City Utility 

Commission, formed the basis upon which monthly payments were made to 

Big Rivers by Henderson throughout the fiscal year. In the event that 

Henderson had, in total, paid Big Rivers more throughout the year than the 

actual costs that were incurred by Big Rivers to fulfill its obligations under 

the Station Two contracts, Big Rivers was required to refund those amounts 

to Henderson as part of the annual settlement process. At the end of each 

fiscal year, the parties reconciled the monthly payments made by Henderson 

to Big Rivers with the actual costs incurred by Big Rivers in accordance with 

the Station Two Contracts. As shown on Exhibit Smith-4, for the fiscal years 

2017/2018 and 2018/2019, Big Rivers owed a refund to Henderson in the 

amounts of about $1.6 million and $0.6 million, respectively. 
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D. Allocation of Capacity and Auxiliary Power Costs for Fiscal 

Year 2018/2019 

Please describe how the dispute related to Henderson's annual 

reservation from Station Two for fiscal year 2018/2019 impacted the 

allocation of capacity and auxiliary power costs between Henderson 

and Big Rivers for fiscal year 2018/2019. 

Big Rivers and Henderson disagree on the Annual True-up Costs for fiscal 

year 2018/2019. The primary basis for this dispute centers on the manner in 

which Big Rivers has allocated Station Two fixed costs for this year between 

Big Rivers and Henderson. As noted above, Henderson attempted to reserve 

less capacity from Station Two for fiscal year 2018/2019 than required by the 

Station Two Contracts and Henderson's MISO Planning Reserve Margin 

Requirement. I would note that the calculation of Henderson's capacity 

reservation also reduces the amount of Excess Henderson Energy, which 

Henderson has steadfastly refused to accept despite the Commission's Order 

in Case No. 2016-00278. 

Sections 3.3 and 3.5 ofthe Power Sales Contract, as amended, require 

Big Rivers to. take and pay for any surplus capacity not reserved by 

Henderson on an annual basis. Therefore, when Henderson fails to reserve 

enough capacity to meet the needs of its inhabitants, the charges associated 

with the surplus capacity allocated to Big Rivers increase. This will 
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Q. 

A. 

ultimately increase the rates of Big Rivers' Members. Because the Power 

Sales Contract requires Henderson to share in capacity costs, and likewise 

auxiliary power costs, based on a reservation quantity that is sufficient to 

meet the MISO Planning Reserve Margin Requirement, this ensures that Big 

Rivers' Members do not subsidize the Henderson ratepayers by assuming a 

greater portion of Station Two Capacity Charges than what Big Rivers was 

required to take from Station Two. 

Please describe how Big Rivers has addressed this issue during fiscal 

year 2018/2019. 

As described in the Direct Testimonies of Mark J. Eacret and Paul G. Smith, 

as part of the annual settlement process, Big Rivers allocated capacity and 

auxiliary power costs to Henderson using the 125 MW MISO Planning 

Reserve Margin Requirement rather than the 115 MW of capacity reservation 

submitted to Big Rivers by Henderson. Had Big Rivers not utilized the 

correct methodology to determine how to allocate capacity costs between 

Henderson and Big Rivers during fiscal year 2018/2019, the net effect of 

Henderson's failure to reserve enough capacity would have resulted in an 

additional approximately $0.5 million of capacity and auxiliary power costs 

being shifted to Big Rivers' Members, and in turn, would have improperly 

inflated the cost of capacity that Big Rivers was required to purchase from 

Henderson to the detriment of Big Rivers' Members. The capacity costs that 
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Henderson owes Big Rivers are part of the annual fiscal year settlement 

amount calculated in Exhibit Smith-4. The auxiliary power costs that 

Henderson owes Big Rivers are shown by month on Exhibit Smith-4. If not 

rectified, the failure of Henderson to satisfy its obligations under the 

Commission approved Contracts will improperly increase the rates of Big 

Rivers' Members. 

E. MISO Fees 

Please describe the parties' dispute related to the allocation of MISO 

fees to Henderson. 

Since 2010, Henderson has disputed its responsibility for MISO fees incurred 

by Big Rivers associated with ensuring that Big Rivers and Henderson 

remain in compliance with the NERC contingency reserve requirements that 

became effective in 2005. As described more fully in the Direct Testimony of 

Michael W. Chambliss, Big Rivers was authorized by the Commission to join 

MISO in order to meet the NERC contingency reserve requirements in Case 

No. 2010-00043. In that proceeding, Big Rivers discussed in great detail the 

legal requirements behind its request to join MISO in addition to submitting 

a detailed analysis and testimony from Charles Rivers Associates that 

supported Big Rivers' determination that joining MISO was the least cost 

alternative available to Big Rivers and Henderson at the time. Additionally, 
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each year since the Commission entered its Order in Case No. 2010-00043, 

Big Rivers has reevaluated its decision to join MISO, and has confirmed each 

year that remaining a member of MISO continues to be the least cost 

alternative available to the parties for meeting the NERC contingency 

reserve requirements. 

Mark J. Eacret and Michael W. Chambliss explain in detail in their 

direct testimonies the MISO fees incurred by Big Rivers on account of 

Henderson's load that Henderson has refused to reimburse Big Rivers for, 

and the contractual basis for allocating those fees to Henderson. 

Are these costs reasonable and necessary costs associated with the 

operation of Station Two? 

Yes, they are. Because joining MISO was the least cost alternative to Big 

Rivers associated with meeting the NERC contingency reserve requirements, 

and due to the fact that the MISO fees being allocated to Henderson were 

incurred by Big Rivers and are directly attributable to Henderson's load, 

these fees constitute reasonable and necessary costs of operating Station 

Two. Additionally, Henderson paid the MISO fees beginning in the 

2016/2017 fiscal budget, and Henderson and Big Rivers were able to agree on 

the annual settlement for fiscal year 2016/2017, including the MISO fees. 

Further, subsequent to closing Station Two, Henderson voluntarily joined 

MISO. Therefore, Big Rivers appropriately allocated these fees to Henderson 
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in accordance with the terms of the Station Two Contracts, and as such, 

Henderson is responsible for the MISO fees as set forth in the Interim 

Accounting Summary. 

F. Allocation of Employee Severance Costs to Henderson 

Please describe the workforce reduction that is the subject of the 

dispute between Big Rivers and Henderson related to severance 

costs. 

Big Rivers was required to reduce its workforce as a result of the cessation of 

operations at Station Two. In order to fulfill its obligations to Henderson 

under the Station Two Contracts, Big Rivers employed 100 individuals who 

provided labor for Station Two. In anticipation of the impending closure of 

Station Two and in an effort to minimize the loss of jobs related to the 

closure, Big Rivers delayed filling approximately 50 open positions in the 

year and a half leading up to the closure of Station Two. Therefore, when the 

time came to cease operations at Station Two, Big Rivers was able to offer 

those positions to employees who would have otherwise been displaced by the 

closure of Station Two. 

In order to mitigate the negative effects of the workforce reduction, Big 

Rivers offered employees in job classifications who were going to be impacted 

by the closure the opportunity to voluntarily surrender their employment in 
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exchange for a severance package, and 44 employees voluntarily elected to 

take the severance and received severance benefits upon the surrender of 

their employment with Big Rivers. As such, only 11 employees were 

involuntarily terminated as a result of the closure of Station Two. 

Please describe the costs Big Rivers has incurred related to the 

workforce reduction associated with the closure of Station Two and 

how those costs have been allocated to Henderson? 

Big Rivers has incurred $3.4 million in severance costs related to the closure 

of Station Two. Because these were reasonable labor costs necessitated by 

the cessation of operations at Station Two, Big Rivers has allocated a portion 

of these costs to Henderson based on the capacity split as a component of the 

2018/2019 annual settlement. 

Please describe why Henderson is disputing these costs. 

Henderson has indicated that it will not share in these costs due to the fact 

that these employees were not employees of Henderson, but instead were 

employees of Big Rivers. However, Henderson has always shared in Station 

Two-related labor costs, even for Big Rivers' employees, as required by the 

Station Two Contracts. For example, Section 13.8 of the Power Sales 

Contract includes labor costs as a component of Total Station Two Capacity 

costs that were allocated between the parties and formed the basis of the cost 
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Big Rivers paid for the capacity it purchased from Henderson. Moreover, the 

Station Two-related labor costs Henderson has paid in the past were fully 

loaded labor costs that included retirement benefits. Likewise, Big Rivers 

paid its share of the fully loaded Station Two-related labor costs, even for 

HMP&L employees. 

Was Big Rivers under a legal obligation to pay severance benefits, 

and if not, why was it reasonable for Big Rivers to do so? 

No. Big Rivers was not legally required to offer severance. However, 

according to the U.S. Department of Labor, "Severance pay is often granted 

to employees upon termination of employment." While severance pay is not 

required under the Fair Labor Standards Act ("FLSA"), it is common. Lee 

Hecht Harrison and Compensation Resources Inc., a pay consultancy, last 

year surveyed 350 senior HR leaders at U.S. companies. The findings were 

detailed in the firm's 2017-2018 Severance & Separation Benefits Benchmark 

Study report. According to the report, 97% of all respondent companies 

offered some sort of severance benefit through a variety of scenarios, 

particularly when there is a facility closing or a large downsizing. They noted 

that these findings were very consistent with the results of their 2011 study. 

Severance pay is not a new concept to Big Rivers' system. Severance 

was offered by Big Rivers when the organization was preparing for the lease 

agreement with WKE in 1997 and 1998, WKE offered severance when it 
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reduced its workforce at Big Rivers' and Henderson's facilities in 1999 and 

2002, and Big Rivers offered severance when it idled its Coleman facility in 

2014. 

Because these labor costs are reasonable and were incurred as a result 

of the cessation of operations at Station Two, Big Rivers has properly 

allocated these expenses to Henderson. 

G. Offsetting of Amounts Due to and from Henderson 

Do the Station Two contracts contain any provisions that allow Big 

Rivers to offset the amounts owed to Henderson against the amounts 

Henderson owes Big Rivers? 

Yes. It is my understanding that Section 9.3 of the Power Sales Contract 

provides that Big Rivers shall have the right to offset accounts payable under 

the Power Sales Contract by any payments due it under Section 13.6 of the 

Power Plant Construction and Operation Agreement and only then is it 

required to pay Henderson any remaining balance. 

When Big Rivers applies those offsetting account provisions in the 

contract to the various amounts owed to Big Rivers by Henderson 

and to Henderson by Big Rivers, what are the results? 
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When the offsetting accounts provisions are applied to the outstanding 

amounts as described herein, Henderson owes $718,942 to Big Rivers as of 

June 30, 2019. This is the Grand Total amount due from Henderson set forth 

on the Interim Accounting Summary. 

Does this total account for all costs associated with the 

decommissioning of Station Two? 

No. The Interim Accounting Summary only takes into account the allocation 

of decommissioning costs incurred as of June 30, 2019. Any decommissioning 

costs associated with Station Two incurred on or after July 1, 2019, will be 

regularly invoiced to Henderson. 

Please describe the relief Big Rivers is seeking from the Commission 

with respect to each of these financial disputes. 

Big Rivers is seeking an Order from the Commission enforcing the Station 

Two Contracts by finding that the calculations set forth in the Interim 

Accounting Summary are consistent with the terms of the Contracts and that 

Henderson must immediately pay to Big Rivers its share of the costs set forth 

therein, that 481 tons of lime remaining at Station Two belong to Henderson 

as of February 1, 2019, and all coal and other lime remaining at Station Two 

belong to Big Rivers. 
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STATION TWO DECOMMISSIONING ACTIVITIES 

Please describe the discussions you have had with Henderson 

related to Station Two decommissioning. 

I have had numerous conversations with Mayor Steve Austin, mayor for the 

City of Henderson, as well as Mr. Chris Heimgartner, General Manager of 

HMP&L, in an attempt to reach an understanding with regard to what 

constitutes decommissioning, who is responsible for performing the work. 

associated with decommissioning Station Two, what happens to the real 

property upon which portions of Station Two were constructed, and how 

ongoing costs, including permitting, monitoring and remediation costs, should 

be allocated between the parties. To date, these efforts have been 

unsuccessful, and the parties have reached an impasse on these issues. 

Do the Contracts set forth Henderson's and Big Rivers' respective 

responsibilities to pay decommissioning costs? 

Yes, the Contracts are very clear on this issue. Section 8 of the 1993 

amendments to the Contracts states, "If Big Rivers exercises its option under 

Section 1.1. .. to extend the life of the Contracts for the operating life of 

Station Two ... the parties shall bear decommissioning costs of Station 

Two in the proportions in which they shared capacity costs during the 

life of Station Two" (emphasis added). Big Rivers elected to exercise its 

option under Section 1.1, and that election is reflected in the 1998 

Application Exhibit 2 
Direct Testimony of Robert W. Berry 

Page 34 of 53 



1 

2 

3 

4 

5 Q. 

6 

7 

8 A. 

9 

10 

11 

12 

13 

14 

15 Q. 

16 

17 

18 A. 

19 

20 

21 

22 

Amendments to the Contracts. All Station Two decommissioning costs are to 

be split between Henderson and Big Rivers in the same proportion in which 

they shared capacity costs while Station Two operated. 

Has Big Rivers calculated each party's share of decommissioning 

costs using the formula set forth in Section 8 of the 1993 

Amendments? 

Yes. As discussed in the Direct Testimony of Michael T. Pullen, Henderson is 

responsible for 22.76% of all decommissioning costs and Big Rivers is 

responsible for 77.24% of all decommissioning costs. This calculation is 

derived from the historical capacity split between the parties throughout the 

operating life of Station Two using the methodology outlined in Section 8 of 

the 1993 Amendments. 

Do the Station Two Contracts provide any guidance to the parties in 

terms of how the decommissioning process should take place and 

who should lead that process? 

No. While the Station Two contracts clearly account for the fact that Station 

Two will need to be decommissioned by including a provision that describes 

how costs will be allocated, the Contracts only address the allocation of costs 

between the parties associated with decommissioning as opposed to the 

parties' responsibility to ensure that these activities actually occur. Big 
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Rivers is agreeable to allowing Henderson to administer the decommissioning 

process so long as Henderson proceeds with the process as soon as reasonably 

practical, or if Henderson prefers, Big Rivers will administer the 

decommissioning process so long as Henderson bears its share of the 

decommissioning costs, including Big Rivers' internal labor costs. 

Has Henderson disputed the definition of decommissioning? 

Yes. Henderson has taken the position that decommissioning is equivalent to 

the cessation of generation of electricity by the plant along with a very small 

subset of activities associated with making the plant safe and secure. 

However, this is not my understanding of the meaning of decommissioning. 

As addressed in the Direct Testimony of Jeffrey T. Kopp, decommissioning is 

the entire process associated with taking the plant out of service, demolishing 

the plant, and restoring the site to a state that is suitable for future 

industrial use. Decommissioning also includes all ongoing environmental 

monitoring and any environmental remediation that may be required in the 

future. 

Is decommissioning different from retirement in place? 

Yes. As discussed in detail by Mr. Kopp, some companies elect not to fully 

decommission their power plants immediately after retirement. Instead, 

they retire their facilities in place temporarily. However, if the facility is 
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retired in place, there will be ongoing maintenance expenses such as security 

costs, building maintenance costs, permitting expenses, asbestos 

encapsulation/periodic asbestos abatement, FAA lighting compliance costs, 

etc. But even when utilities begin by retiring a unit in place, eventually the 

unit will have to be demolished and fully decommissioned. 

Has Big Rivers made a recommendation to Henderson as to how 

Station Two should be decommissioned? 

Yes. The Station Two Contracts clearly anticipate that Station Two will be 

fully decommissioned and that the parties will share in the decommissioning 

costs. As such, Big Rivers has recommended that the decommissioning begin 

immediately. Henderson has refused to award contracts allowing Big Rivers 

to proceed with decommissioning beyond the initial steps Big Rivers took 

toward making the units dry, dark and safe; or even to obtain a contractor to 

design specifications for the decommissioning process. 

Do the Station Two Contracts require that Station Two either be 

retired in place or decommissioned? 

No. The Contracts do not mandate either retirement in place or 

decommissioning. Nevertheless, while the Station Two Contracts do not 

directly require decommissioning, the parties clearly intended for Station 

Two to be decommissioned at the end of its operating life. Otherwise, there 
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would have been no reason to include a provision requiring the parties to 

share in decommissioning costs of Station Two. There is no equivalent 

provision addressing the parties' respective costs of retirement in place. 

Please describe the activities that have taken place by the parties to 

decommission Station Two. 

As described in detail in the Direct Testimony of Michael T. Pullen, Big 

Rivers and Henderson began the process of decommissioning Station Two in 

February 2019 immediately following the retirement of Station Two. These 

initial activities were necessary to transition the plant into a safe, dark, and 

dry status (which is ongoing) so as to prepare the plant for additional 

decommissioning activities, including asbestos abatement and full 

dismantlement of Station Two. Additionally, the retirement of Station Two 

triggered an obligation for Henderson to decommission the Station Two ash 

pond sooner than it otherwise would have had to had Station Two continued 

to operate. The ash pond is listed as a city-owned joint use facility under the 

Joint Facilities Agreement currently in effect between the parties. In order 

to remain in compliance with the federal regulations, work has begun to 

decommission the ash pond. Because Big Rivers holds the Kentucky 

Pollutant Discharge Elimination System ("KPDES") permit related to the ash 

pond and is still listed as the Operator on the permit, Big Rivers has 

continued to work with Henderson to close the ash pond subject to 
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reimbursement from Henderson for its share of decommissioning costs as 

required by the Station Two Contracts. And although Henderson has 

indicated it will share in the ash pond closure costs, it has yet to reimburse 

Big Rivers for any of its costs. 

Has Big Rivers recommended any other actions be taken to 

accelerate the decommissioning of Station Two? 

Yes. Due to the health and safety issues that can arise from asbestos 

becoming friable if the premises are not properly maintained in accordance 

with prudent utility practice, Big Rivers recommended to Henderson that the 

parties hire a contractor to immediately begin the process of abating the 

asbestos at Station Two while the parties continued their attempts to resolve 

their differences on the financial and other issues arising out of the Station 

Two Contracts. In an email from Mr. Heimgartner (which :ls attached to the 

Direct Testimony of Michael T. Pullen), Henderson initially acknowledged 

that it was responsible for its share of the asbestos abatements costs and that 

asbestos abatement was independent of the settlement discussions. And 

during a meeting I had with Mayor Austin and Mr. Heimgartner, Mayor 

Austin verbally agreed to Big Rivers' approach to proceed with asbestos 

abatement and indicated he would discuss it with others. However, after 

further discussion, Henderson ultimately de,clined to participate in any cost 

sharing related to the asbestos abatement and only agreed to place the work 
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out for bid in accordance with City bidding and contracting requirements, 

which are required due to the City's status as a municipality and due to the 

City having ownership of Station Two. However, the City will not award a 

contract, which is also a City bidding and contracting requirement. Instead, 

Henderson now asserts that it has no ongoing obligations related to the 

asbestos abatement upon the retirement of Station Two because it no longer 

holds title to the real property upon which portions of Station Two was 

constructed. To that end, Henderson instituted legal proceedings in the 

Webster County Circuit Court seeking a declaratory order from the Court 

finding that the real property conveyed by Big Rivers to Henderson in 1971 

upon which certain portions of Station Two were constructed reverted to Big 

Rivers on February 1, 2019. As of the date ofthis filing, that matter is still in 

the discovery stage. 

Is Henderson's position consistent with your understanding of the 

parties' Station Two decommissioning obligations as set forth in the 

Station Two Contracts? 

No. The Station Two decommissioning cost sharing provisions in the Station 

Two Contracts are clear. Once Big Rivers exercised its option to extend the 

term of the Station Two Contracts for the operating life of the units, which 

was memorialized in the 1998 Amendments to Contracts, the parties became 

obligated under Section 8 of the 1993 Amendments to Contracts to bear 
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decommissioning costs of Station Two in the proportions in which they 

shared capacity costs during the life of Station Two. There is nothing in this 

language to suggest that title to the underlying real property has any bearing 

upon the parties' obligations to share in decommissioning costs of Station 

Two. Therefore, regardless of who holds title to the underlying real property, 

the parties remain obligated to share in decommissioning costs in proportion 

to their respective usage of Station Two over the last forty plus years. 

Are Big Rivers' employees or the public exposed to any risk by 

leaving the asbestos in place? 

That depends. As long as the parties are staffing Station Two and 

remediating any asbestos that may come loose and become friable in 

accordance with the law, the facility can be maintained in a safe manner. 

However, in my experience, that is a costly endeavor and does not make 

sense if there is no intent to use the facility in the future as a generating 

facility. Moreover, as of the date of this filing, Henderson has refused to 

share in any cost to maintain the asbestos. 

Please describe any decommissioning costs that Henderson has paid 

as of the date of this filing. 

As stated in the Direct Testimony of Paul G. Smith, Henderson has not paid 

any of the costs associated with making Station Two safe, dark and dry other 
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than paying the auxiliary power bills for the months of February through 

April. Instead, Henderson consistently maintains its position that it is no 

longer obligated for any of the ongoing costs associated with Station Two 

under the Station Two Contracts. Moreover, in an email from Mr. Ken 

Brooks to Big Rivers, which Mr. Pullen discusses and which is attached to his 

testimony, Henderson indicated that after May 1, 2019, it would no longer 

pay any costs associated with Station Two. Henderson's refusals to 

acknowledge its responsibility for its share of decommissioning costs was one 

of the main reasons Big Rivers filed this proceeding asking the Commission 

to enforce the Contracts. 

Does the deed that is the subject of the Webster Circuit Court 

litigation that you described earlier address decommissioning costs 

of Station Two? 

No, it does not. As I discussed earlier in my testimony, the deed that is the 

subject of that proceeding conveyed certain real property from Big Rivers to 

Henderson in 1971 so that Henderson would own the real property upon 

which certain portions of Station Two were constructed. It does not address 

the parties' obligations to share in decommissioning costs. The cost sharing 

provisions related to decommissioning are independent obligations which 

have no relationship to the real property issues raised by Henderson that are 

the subject of the Webster Circuit Court proceeding. 
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Additionally, the Webster Circuit Court case only relates to the land 

Big Rivers conveyed to Henderson in 1971. Significant portions of Station 

Two, including the FGD, the stack, and the ash pond, are not on that land. 

Does Big Rivers agree with Henderson's position in the Webster 

Circuit Court case that title to the underlying property reverted to 

Big Rivers on February I, 2019? 

No. Henderson's position is based on a 1971 deed that states that, "upon 

discontinuance by [Henderson] of the ... operation and/or maintenance [of 

Station Two] ... and the retirement of all outstanding [Station Two Bonds 

issued by Henderson] ... title ... shall revert to Big Rivers." Big Rivers explains 

in its Application that accompanies this testimony that there are Kentucky 

statues that prohibit the automatic reversion of title to real property. 

Additionally, Henderson has told me that the City still has outstanding 

revenue bonds relating to Station Two, and Mr. Pullen explains in his 

testimony the maintenance activities that are continuing at Station Two. 

Finally, Big Rivers' Application also notes that Big Rivers would likely need a 

certificate of public convenience and necessity ("CPCN") to acquire the 

Station Two generating station from Henderson. Big Rivers will not seek a 

CPCN from the Commission to acquire Station Two because doing- so would 

not be in the best interest of its Members. 
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Will there continue to be ongoing maintenance costs at Station Two 

in light of the decommissioning activities that have already taken 

place as described by Mr. Pullen? 

Yes. As described in the Direct Testimony of Michael T. Pullen, and 

supported by the Direct Testimony of Jeffrey T. Kopp, there will continue to 

be ongoing maintenance costs associated with keeping Station Two safe and 

secure, as well as legally compliant, until such time as it is fully 

decommissioned. In fact, as Mr. Pullen discusses, Henderson performed an 

Integrated Resource Plan in 2018 that stated that security costs alone are 

anticipated to be $775,000 per year. Additional maintenance obligations 

include maintaining stack lighting; periodic walkdowns of the station and 

related maintenance to prevent the structures, lagging, or other materials 

from becoming a hazard; asbestos monitoring and abatement as needed; and 

ongoing environmental monitoring and remediation required under various 

permits related to Station Two that are currently maintained in the name of 

Big Rivers due to its prior status as the Operator of Station Two. As 

discussed by Mr. Kopp, delaying decommissioning only serves to increase the 

overall cost of decommissioning due to these ongoing maintenance costs. 

Do the Contracts require Big Rivers to share in any ongoing 

maintenance costs of this nature following the termination of the 

Station Two Contracts? 
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No. Except with regard to the joint use facilities that Big Rivers continues to 

use pursuant to the Joint Facilities Agreement, and ongoing costs to 

maintain the Station Two waste in the Big Rivers Green Station landfill 

discussed below, Big Rivers' only obligation to share in costs related to 

Station Two following the termination of the Station Two contracts is the 

provision I described above related to decommissioning. Because these types 

of costs would be ongoing maintenance costs rather than decommissioning 

costs, they would be the sole responsibility of Henderson as the owner of 

Station Two for so long as Henderson continued to delay full 

decommissioning of Station Two. 

Please describe the relief you are seeking from the Commission 

related to decommissioning costs. 

Big Rivers requests that the Commission enter an Order that enforces 

Section 8 of the 1993 Amendments, which requires Henderson to pay its 

share of current and future Station Two decommissioning costs. In order to 

enforce this provision, the Commission should find that 1) decommissioning 

consists of the activities described by Mr. Kopp to demolish the Station Two 

facilities and to make the Station Two site suitable for future industrial use; 

2) the decommissioning costs that the parties are obligated to share also 

include any ongoing environmental monitoring, remediation and permitting 

costs relating to Station Two, including the joint use facilities, which includes 
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but is not limited to the Station Two ash pond and the ash pond dredgings in 

the Big Rivers Green Station landfill; 3) Big Rivers' share of decommissioning 

costs is 77.24%, and Henderson's share of decommissioning costs is 22.76% 

per Section 8; and 4) the ongoing obligation to share in decommissioning 

costs applies to both parties, regardless of who incurs the cost or owns the 

real property upon which the asset is located. 

Additionally, Big Rivers requests that the Commission find that in the 

event Henderson elects not to cooperate in fully decommissioning any portion 

of Station Two or not to city bid and award contracts necessary for the 

completion of full decommissioning of Station Two, any ongoing maintenance 

costs or other costs or liabilities that may result from those decisions are 

solely the responsibility of Henderson, and Big Rivers shall have no 

obligation to share in those costs or associated liability. 

ONGOING LANDFILL MAINTENANCE COSTS 

Will there be any ongoing maintenance obligations associated with 

city-owned Station Two joint use facilities that are no longer used by 

Big Rivers? 

Yes. Of particular significance is certain city-owned waste from Station Two 

which is listed as a city-owned joint facility in the Joint Facilities Agreement. 

This waste is currently stored in Big Rivers' Green Station landfill, and as 

such, Henderson is continuing to make use of the landfill to store its share of 
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the Station Two waste. Big Rivers will continue to incur ongoing capital as 

well as maintenance costs to ensure that this waste is properly contained 

within the landfill until such time as the landfill is decommissioned. In 

addition to ongoing maintenance costs, a portion of those decommissioning 

costs will then be allocated to Henderson pursuant to the Station Two 

decommissioning cost sharing provisions at the end of the useful life of the 

landfill. 

Please describe the ongoing landfill costs as well as the applicable 

provisions in the Station Two Contracts. 

Exhibit 1, Page 1 of 3, Item 15 to the Joint Facilities Agreement, as amended, 

lists Station Two ash pond dredgings in the Green Station sludge disposal 

landfill as a city-owned joint use facility on Big Rivers' property. Section 4.1 

of the Joint Facilities Agreement, as amended, provides that title to joint use 

facilities or portions thereof provided by Henderson remains with Henderson. 

As such, Henderson's portion of Station Two waste residing in the Green. 

Station landfill still belongs to Henderson but resides on Big Rivers' property 

and continues to cause Big Rivers to incur maintenance costs to properly 

store the waste. 

Does Big Rivers continue to use the Station Two ash pond dredgings 

in the operation of its Green Station? 
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No, it does not, but the dredgings continue to make use of the Big Rivers 

landfill and continue to create maintenance costs. Therefore, Big Rivers' only 

remaining obligations associated with those facilities is to share in the costs 

of maintaining them until they can be fully decommissioned and to share in 

the costs of decommissioning those facilities. Because the landfill is still 

active, the landfill cannot be closed yet, and the Station Two waste in the 

landfill cannot be decommissioned at this time. As such, there will continue 

to be ongoing maintenance costs associated with maintaining the waste in 

the landfill in such a way so as to ensure the containment of the city-owned 

dredgings. Therefore, until such time as the landfill is closed and the 

facilities can be fully decommissioned, Henderson is responsible for its share 

of the costs attributable to maintaining those dredgings based Section 6.1 of 

the Joint Facilities Agreement, which provides that Henderson is jointly and 

severally responsible for the continued operating, maintenance, repair, 

renewal and replacement costs of its joint use facilities. 

Please describe any benefits Henderson has obtained related to the 

placement of its Station Two ash pond dredgings in the Big Rivers 

landfill. 

Henderson obtained the benefit of lower operating costs year over year as a 

result of Big Rivers allowing Henderson to store the waste generated from 

the production of electricity at Station Two in the Big Rivers landfill as 
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opposed to trucking the waste offsite and disposing of it in third party 

landfills. Big Rivers estimates that Henderson saved over $3.1 million since 

2015 alone at Station Two as a result of this benefit.\ 

Please describe the relief you are asking the Commission to grant 

Big Rivers related to the landfill. 

As of December 31, 2018, Henderson owned 12% of the waste in the landfill. 

Therefore, Big Rivers is asking the Commission to enter an Order finding 

that Henderson is obligated to share in those landfill costs that are 

attributable to the Station Two waste in the landfill, based upon the 

percentage of waste in the landfill attributable to Henderson's share of waste 

generated by Station Two. In the alternative, Henderson should be required 

to remove that waste from Big Rivers' landfill and dispose of it in an 

alternative facility at Henderson's sole cost and expense. In addition, Big 

Rivers is requesting an Order finding that Henderson is responsible for its 

allocated share of the costs associated with decommissioning the Station Two 

waste in the landfill and that Henderson is obligated to share in those 

allocated costs based upon the decommissioning cost sharing provisions in 

the Station Two Contracts. 
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ONGOING USE OF CITY-OWNED JOINT USE FACILITIES 

Please describe Big Rivers' dispute with Henderson related to city-

owned joint use facilities that Big Rivers continues to utilize in the 

operations of its Green Station. 

As described in the Direct Testimony of Michael T. Pullen, Big Rivers 

continues to utilize certain city-owned joint facilities in the operation of its 

Green Station pursuant to the terms of the Joint Facilities Agreement, as 

amended, which remains in effect between the parties as recognized by the 

Commission in Case No. 2018-00146. Despite the provisions in the Joint 

Facilities Agreement to the contrary as described below in my testimony, 

Henderson contends that Big Rivers does not have an ongoing right to use 

those facilities :unless it purchases those facilities from Henderson and agrees 

to assume the full cost of decommissioning associated with those facilities. 

Does the Joint Facilities Agreement, as amended, address Big Rivers' 

rights to continue to use the city-owned joint use facilities following 

cessation of operations at Station Two? 

Yes, it does. Section 1.5 of the Joint Facilities Agreement memorialized 

Henderson's intent to devote the city-owned joint use facilities for the ongoing 

use of Big Rivers for so long as Big Rivers continues to operate a generating 

station or stations that utilize those facilities and further states that the 

facilities are provided for the parties' joint and separate benefits. This 
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provision may also have benefitted Henderson since it would have applied if 

Big Rivers had decided to close the Green Station while Station Two 

continued to operate. 

Are Big Rivers' rights to continue to use the city-owned joint use 

facilities contingent upon Big Rivers purchasing these facilities? 

No. To the contrary, Section 4.1 of the Joint Facilities Agreement provides 

that title to the city-owned joint use facilities remains with Henderson and 

that the allocation for the joint use of those facilities by Henderson is 

irrevocable and continues for so long as Big Rivers operates and/or maintains 

a generating station in connection therewith. 

Does the Joint Facilities Agreement entitle Henderson to any 

additional compensation from Big Rivers for its continued use of 

those facilities? 

No. Sections 1.3 and 1.4 of the Joint Facilities Agreement, as amended, 

address the consideration that Henderson received in exchange for its 

allocation of the city-owned facilities for Big Rivers' continuing use. In those 

provisions, Henderson acknowledged that it has already benefited from its 

allocation of the city-owned joint use facilities for Big Rivers' ongoing use by 

achieving material·economies in the construction and operation of Station 

Two throughout the course of its operating life: In addition, Henderson 
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acknowledged that the cost of providing those facilities was proportionately 

equal to the relative benefits derived therefrom. Therefore, Big Rivers has 

already compensated Henderson for its ongoing use of these facilities by 

fulfilling its obligations under the Station Two Contracts, including allowing 

Henderson to use Big Rivers-owned joint use facilities throughout the 

operating life of Station Two. This, in turn, allowed Henderson to achieve 

significant cost savings throughout the operating life of Station Two by 

avoiding the substantial costs associated with constructing its own facilities. 

Please describe the relief you are seeking from the Commission 

related to Big Rivers' continued use of city-owned joint use facilities 

needed in the operation of its generating station. 

Big Rivers is seeking an Order from the Commission finding that Big Rivers 

is entitled to continue utilizing any city-owned joint use facilities for so long 

as Big Rivers operates and/or maintains its generating stations in connection 

therewith without further compensation to Henderson. Title to Henderson's 

joint use facilities shall remain with Henderson during such time of 

continued use. At such time as Big Rivers determines that it shall no longer 

have the need to utilize a city-owned joint use facility, Big Rivers shall notify 

the City of same at which time the facility will be decommissioned and the 

parties will share in the decommissioning costs in the same proportion as for 

the other portions of Station Two. 
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1 IX. CONCLUSION 

2 Q. Does this conclude your testimony? 

3 A. Yes, it does. 

Application Exhibit 2 
Direct Testimony of Robert W. Berry 

Page 53 of 53 



BIG RIVERS ELECTRIC CORPORATION 

APPLICATION OF BIG RIVERS ELECTRIC CORPORATION FOR 
ENFORCEMENT OF RATE AND SERVICE STANDARDS 

CASE NO. 2019-00 __ 

VERIFICATION 

I, Robert W. ("Bob") Berry, verify, state, and affirm that I prepared or 
supervised the preparation of the Direct Testimony filed with this Verification, and 
that Direct Testimony is true and accurate to the best of my knowledge, information, 
and belief formed after a reasonable inquiry 

COMMONWEALTH OF KENTUCKY) 
COUNTY OF HENDERSON ) 

SUBSCRIBED AND SWORN TO before me by Robert W. ("Bob") Berry on this 
the 3o~ day of July, 2019. 

" Notary Public, Kentucky State at Large 

My Commission Expires '2.('2.'2-/""Z.'L 

\"tl. •. S"'"1o.3'h 



Professional Summary 

Robert W. Berry 
President and Chief Executive Officer 
Big Rivers Electric Corporation 
201 Third Street 
Henderson, KY 42420 
Phone: 270-844-6031 

Professional Experience 
Big Rivers Electric Corporation 

President and Chief Executive Officer- 2014 to present 
Vice President, Production- 2009 to 2014 

Western Kentucky Energy - 1998 to 2009 
General Manager 
Plant Manager, Reid/Green/HMP&L Station 
Plant Manager, Coleman Station- 2000 to 2003 
Maintenance Manager, Reid/Green/HMP&L Station -1998 to 2000 

Big Rivers Electric Corporation- 1981 to 1998 
Maintenance Superintendent, Green Station 
Maintenance Supervisor, Green Station 
Various and Sundry Maintenance and Operations Positions 

Education 
BS Business Management 

Mid-Continent University 

Associate in Applied Science, Mechanical Engineering Technology 
University of Kentucky Community College 

System Mechanical Maintenance Apprentice Program 
Certified by Kentucky Department of Higher Education 

Management, Leadership and Communication Training 
Employer-sponsored programs 

Case No. 2019-00 __ 
Exhibit Berry-1 

Direct Testimony of Robert W. Berry 
Page 1 of 1 



SETTLEMENT AGREEMENT AND RELEASE 

This full and final Settlement Agreement and Release (this "Agreement") is made this 

15.:!!!_ day of December, 2017 (the "Effective Date"), by and among: 

(1) Big Rivers Electric Corporation ("BREC"), a rural electric cooperative 

corporation organized under the laws of the Commonwealth ofKentucky, and 

(2) the City of Henderson, Kentucky, a municipal corporation organized under the 

laws ofthe Commonwealth of Kentucky, and the City ofHenderson Utility Commission, D/B/A 

Henderson MUnicipal Power & Light, a public body politic and corporate organized under the 

laws of the Commonwealth of Kentucky (collectively, "Henderson"). 

In this Agreement, BREC and Henderson may be referred to individually as a "Party" and 

collectively as the "Parties." 

I. RECITALS 

WHEREAS, BREC and Henderson are parties to a Power Sales Contract dated August 

I, 1970, as amended from time to time ("Power Sales Contract"); 

WHEREAS, BREC and Henderson were parties to an arbitration regarding the 

interpretation of the Power Sales Contract as it relates to the rights and obligations of the parties 

concerning energy associated with Henderson's reserved generating capacity under the Power 

Sales Contract in excess of what is consumed by Henderson and its inhabitants on an hourly 

basis as defmed, used and/or interpreted in the arbitration proceeding styled Big Rivers Electric 

Corporation v. City of Henderson, Kentucky, and City of Henderson Utility Commission D/B/A 

Henderson Municipal Power and Light, American Arbitration Association Case No. 52 198 

00173 10 ("Arbitration Proceeding"), which Arbitration Proceeding resulted in an award that 

1 
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was upheld on appeal, and in the Damages Suit, as defined below (the "Disputed Excess 

Energy"); 

WHEREAS, BR,EC and Henderson are parties to a civil action styled Big Rivers 

Electric Corporation v. City of Henderson, et a/, pending in Henderson Circuit Court, Civil 

Action No. 09-CI-000693 (the "Damages Suit"), in which Henderson seeks damages from 

BREC associated with "Disputed Excess Energy" under the Power Sales Contract as interpreted 

in the award in the Arbitration Proceeding; 

WHEREAS, BREC and Western Kentucky Energy Corp. ("WKEC") are parties to an 

Indemnification Agreement, dated July 16, 2009, which provides certain rights and obligations 

as between BREC and WKEC concerning claims asserted by Henderson relating to "Disputed 

Excess Energy" as defined herein; 

WHEREAS, BREC and Henderson desire to resolve all aspects of their dispute 

regarding "Disputed Excess Energy" that were asserted or could have been asserted in the 

Arbitration Proceeding or the Damages Suit; 

WHEREAS, BREC and Henderson desire to reach an agreement where, on the one 

hand, Henderson agrees that it cannot and will not assert a claim in the future against BREC 

regarding "Disputed Excess Energy" and, on the other hand, BREC will deliver certain energy 

generated from Station Two to Henderson as specified herein and will waive any right it may 

have to "Disputed Excess Energy"; and 

WHEREAS, Henderson also desires to release WKEC of any claims it may have or 

have had against WKEC. 

Settlement Agreement and Release 
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NOW, TifiEREFORE, in consideration of the mutual promises, covenants, and 

agreements contained herein, and other good and valuable consideration, the receipt and 

sufficiency of which are acknowledged, the Parties covenant and agree as follows: 

H. PAYMENT 

1. Within thirty (30) days ofthe execution of this Settlement Agreement, BREC 

shall pay to Henderson the sum of Six Million, Two Hundred Fifty Thousand dollars 

($6,250,000.00) (the "Settlement Payment"). 

III. DISMISSAL OF LEGAL ACTIIONS 

2. Within one week of the Settlement Payment, BREC and Henderson will 

jointly move for an agreed order of dismissal of the Damages Suit, with prejudice, each party to 

bear its own attorney fees and court costs. 

IV. FUTURE CLAIMS OF HENDERSON REGARDING 
DISPUTED EXCESS ENERGY 

3. Beginning on the day after the date of the Settlement Payment, BREC shall 

deliver daily to Henderson from the energy generated from Station Two, Disputed Excess 

Energy that Henderson schedules in a commercially reasonable manner. Henderson shall 

receive all revenue for sales of that energy, including any Midcontinent Independent System 

Operator (or a successor regional transmission organization, "MISO") revenue received by 

BREC associated with that energy, and pay all MISO expenses (whether billed to BREC or 

directly to Henderson) and variable costs (e.g, fuel, reagent and sludge disposal costs) 

associated with the production and sale of that energy. Beginning with the day after the date of 

the Settlement Payment, BREC waives its rights to take "Disputed Excess Energy," as defined 

herein. 

Settlement Agreement and Release 
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V. RELEASE 

4. In consideration of the mutual promises, covenants and agreements contained in 

this Agreement, the resolution and settlement of disputed claims and controversies, and other 

good and valuable consideration, the receipt and sufficiency of which are conclusively 

acknowledged, Henderson hereby releases, acquits, and forever discharges, individually and 

collectively, BREC and WKEC, along with their affiliates, parents, members, officers, directors, 

employees, agents, representatives, advisors, successors, predecessors, boards and assigns ( 

collectively, the "Released Parties") of and from any and all manner of actions, causes of action, 

suits, sums of money, accountings, reckonings, covenants, controversies, agreements, promises, 

remedies, amounts paid in settlement, compromises, losses, rights of contribution, damages, 

judgments, executions, debts, obligations, liabilities, claims and demands of any nature or kind 

whatsoever, whether or not in contract, in equity, in tort or otherwise, which Henderson ever had, 

now has, may now have or may hereafter have against the Released Parties (or any of them) 

resulting from, arising out of or in any manner relating to: (1) the generation, production, use, 

sale or resale of"Disputed Excess Energy" as defined herein, or the capacity, fixed, or variable 

costs associated with such energy, including but not limited to those asserted or that could have 

been asserted in, or that were or could have been in any way connected with, the "Damages Suit" 

or the "Arbitration Proceeding;" and (2) any obligations, past or future, of BREC to Henderson 

under the Power Sales Contract or the Arbitration Proceeding related to, arising out of, or 

concerning "Disputed Excess Energy" as defined herein, whether known or unknoWn, accrued or 

unaccrued, asserted or unasserted, direct or indirect, fixed, contingent or otherwise (collectively 

referred to as the "Released Claims"). 

Settlement Agreement and Release 
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5. Henderson acknowledges that it may hereafter discover claims or facts in 

addition to or different from those currently known to Henderson with respect to the Release 

and the Released Claims. Henderson hereby expressly assumes the risk of any mistake of fact 

and of any facts proven to be other than or different from the facts now known to any of the 

Parties or believed by them to exist. Henderson intends to fully, finally and forever settle and 

release all Released Claims, and in furtherance of such intention, this Release shall be and 

remain in effect as a full and complete general release with respect to the Released Claims, 

notwithstanding the discovery or existence of any such additional or different claims or facts. 

VI. ADDITIONAL AGREEMENTS 

6. Each of the Parties understands and agrees that the Released Parties deny any and 

all liability concerning the Released Claims and that the payment made is not to be construed as 

an admission on the part of the Released Parties. 

7. This Agreement is performable in and shall be construed and enforced in 

accordance with the laws ofthe Commonwealth of Kentucky and shall be binding upon the 

Parties and their respective successors and assigns. Any controversy or claim arising out of a 

breach ofthis agreement shall be construed in accordance with the laws of the Commonwealth 

of Kentucky. If any Party breaches this Agreement, the non-breaching Party is entitled to 

recover its reasonable attorneys' fees and costs incurred after the date of this Agreement in 

enforcing any rights or remedies under this Agreement, as well as to seek any other relief 

provided by law. 

8. Each Party is responsible for its own attorneys' fees and costs as regards this 

settlement and the Released Claims. 

Settlement Agreement and Release 
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9. It is expressly understood and agreed by the Parties that this Agreement contains 

the entire, complete, and final agreement between the Parties and that there are no other 

agreements, whether written or oral, express or implied, concerning the subject matter of this 

Agreement which are not expressly stated in this Agreement. This Agreement may not be 

contradicted by evidence of prior, contemporaneous, or subsequent statements, conversations or 

agreements of the Parties, and may be amended only by a writing executed by all Parties. The 

Parties further declare that they are not entering into this Agreement because of any claim, 

argument, statement, or representation by anyone whatsoever or for any reason other than the 

consideration stated. 

10. Each party acknowledges that it has carefully read this Agreement and that it is 

executing it freely and of its own accord, without any promise or inducement not described 

herein, and under no duress. 

11. If any provision of this Agreement shall be held to be invalid, void or 

unenforceable, the remaining provisions shall nevertheless survive and continue in full force and 

effect without being impaired or invalidated in any way. 

12. The Parties agree to execute and deliver all documents and to perform all further 

acts as may be reasonably necessary to carry out the provisions of this Agreement. 

13. This Agreement has been prepared by the joint efforts of the Parties' respective 

attorneys, and the Parties agree that the Agreement shall not be construed against any Party on 

the grounds that one Party primarily or solely prepared this Agreement. 

14. No waiver or modification of the terms ofthis Agreement shall be valid unless it 

is in writing and signed by all Parties. 

Settlement Agreement and Release 
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15. This Agreement shall be binding on and inure to the benefits of each Party and its 

respective successors and assigns. 

16. This Agreement may be executed in counterparts, each of which shall be deemed 

an original and which collectively shall constitute one document. Electronic signatures are 

effective. 

IN WITNESS WHEREOF, this Settlement Agreement is entered into by and between, 

and each and every term herein is agreed to by, the undersigned: 

City of Henderson, Kentucky 

Name: Steve Austin 

Title: Mayor 

Date: December 15~ 2017 

Big Rivers Electric Corporation 

Name: Robert: ll. Berry 

Title: President: and CEO 

Date: December 18.. 201 7 

Settlement Agreement and Release. 

' 

7 

City of Henderson Utility Commission 

By:.lL tL 
Name: Chris Hei.mgart:ner 

Title: General Manager 

Date: December ll.5 2 2017 
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DIRECT TESTIMONY 

OF 

PAUL G. SMITH 

INTRODUCTION 

Please state your name, business address and occupation. 

My name is Paul G. Smith, and my business address is 201 Third Street, 

Henderson, Kentucky 42420. I am the Chief Financial Officer ("CFO") for 

Big Rivers Electric Corporation ("Big Rivers"). 

Please summarize your education and professional experience. 

I received a Bachelor of Science degree in Industrial Management from 

Purdue University and a Masters of Business Administration degree, with 

honors, from the University of Chicago. I am a Certified Public Accountant 

in the State of Ohio and a member of the American Institute of Certified 

Public Accountants. I am a past member of the Edison Electric Institute 

("EEl") Economic Regulation and Competition Committee and the EEl 

Budgeting and Financial Forecasting Committee. 

I began my career in 1982 as a public accountant in the Chicago office 

of Deloitte & Touche, and from 1984 to 1987 in the Indianapolis office of 

Crowe, Chizek & Co. Beginning in 1987, I held various analyst and 

managerial positions with Duke Energy Corporation and its predecessor 

companies, in Budgets and Forecasts, Rates and Regulatory Affairs, Investor 
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1 Relations, and the International Business Unit. Beginning in 2001, I was 

2 appointed to various executive level positions, including General Manager of 

3 Budgets and Forecasts with responsibility for Cinergy Corp.'s financial 

4 planning and analysis department, Vice President of Rates with 

5 responsibility for all state and federal regulated rate matters, including 

6 revenue requirements, cost of service and rate design for Duke Energy 

7 Kentucky, Inc. and Duke Energy Ohio, Inc., and Vice President of Retail 

8 Marketing with responsibility for all activities related to the launch of a 

9 start-up competitive retail energy business. 

10 In 2012, I joined NextEra Energy Transmission, the competitive 

11 transmission development subsidiary of NextEra Energy, Inc., as Senior 

12 Director of Business Management. My responsibilities included managing all 

13 financial activities for the competitive transmission business, including 

14 accounting and financial reporting, budgeting and financial planning, and 

15 corporate development analytics. In addition, I was responsible for the 

16 compliance function and directing the preparation of state, Regional 

17 Transmission Organization, and Federal Energy Regulatory Commission 

18 ("FERC") revenue requirement filings. 

19 In 2018, I accepted the position of CFO at Big Rivers. 

20 

21 

22 
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Please summarize your duties at Big Rivers. 

As CFO, I am responsible for all financial, regulatory, strategic planning and 

risk management activities. Such activities include accounting and financial 

reporting, payroll, budgets, finance, tax, rates and regulatory affairs, risk 

management and strategic planning. 

Have you previously testified before the Kentucky Public Service 

Commission ("Commission")? 

Yes, I testified on behalf of Duke Energy Kentucky, Inc. on several occasions, 

including Case No. 2006-00172, in which Duke sought an increase in rates, 

and Case No. 2008-00495, in which Duke sought approval of energy efficiency 

programs and an energy efficiency rider. I have also testified before The 

Public Utilities Commission of Ohio, the Indiana Utility Regulatory 

Commission, and the Federal Energy Regulatory Commission ("FERC"). 

PURPOSE OF TESTIMONY 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony is to describe and support the Interim 

Accounting Summary of amounts owed between Big Rivers and the City of 

Henderson and the City of Henderson Utility Commission (collectively, 

"Henderson"), as of June 30, 2019, and the methodology that was used to 

arrive at the calculations set forth therein. I also discuss each party's share 
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1 of the coal and reagent lime inventory remaining at Station Two on February 

2 1, 2019. 

3 

4 Q. Are you sponsoring any Exhibits? 

s A. Yes. I have prepared the following exhibits to my prepared testimony. 

6 • Exhibit Smith-1- Interim Accounting Summary 

7 • Exhibit Smith-2 - Excess Henderson Energy 

8 • Exhibit Smith-3- Henderson Native Load 

9 • Exhibit Smith-4- Other Operating Costs 

10 • Exhibit Smith-5- Decommissioning Costs 

11 • Exhibit Smith-6- Professional Summary 

12 

13 III. BACKGROUND 

14 Q. Please describe the categories listed on the Interim Accounting 

15 Summary. 

16 A. The Interim Accounting Summary identifies four categories of amounts that 

17 represent a Big Rivers payable to, or a receivable from, Henderson: 

18 • Excess Henderson Energy ("EHE")- Includes the proceeds received 

19 from the Midcontinent Independent System Operator, Inc. ("MISO") 

20 for the sale of EHE less the cost to reimburse Big Rivers for its 

21 variable costs, such as fuel and reagent inventory, consumed by 

22 Henderson to generate the EHE. 
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1 • Henderson Native Load- The reimbursement of Big Rivers' 

2 variable fuel and reagent inventory consumed by Henderson to 

3 produce the generation to meet Henderson's native load. 

4 • Other Operating Costs- Station Two operating and administrative 

5 costs excluding fuel, reagents and sludge disposal. 

6 • Decommissioning Costs - Costs incurred to cease Station Two 

7 operations, to decommission the units, and to comply with ongoing 

8 legally mandated environmental monitoring, remediation and 

9 permitting requirements. 

10 

11 Q. When were the amounts listed on the Interim Accounting Summary 

12 owed to Big Rivers? 

13 A. The Interim Accounting Summary includes amounts incurred, but not paid or 

14 received, as of June 30, 2019. With the cessation of Station Two operations, 

15 the EHE, Henderson native load, and Other Operating Cost amounts 

16 represent final balances that will not change. The Decommissioning Cost 

17 category will incur additional costs in the future, as further explained in the 

18 Direct Testimonies of Robert W. Berry, Michael T. Pullen and Jeffrey T. 

19 Kopp. 

20 

21 IV. EXCESS HENDERSON ENERGY 

22 Q. Please explain the term "Excess Henderson Energy" or "EHE." 
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10 

11 

12 

13 

14 Q. 

15 

16 A. 

17 

18 Q. 

19 

20 A. 

21 

22 

Excess Henderson Energy represents the difference between Henderson's 

reserved capacity (125 MW as of fiscal year 2018/2019) and the amount of 

capacity needed by Henderson to serve its native load and for sale by 

Henderson to third parties. As further described in the Direct Testimony of 

Robert W. Berry, this term was clarified by the Commission in Case No. 

2016-00278 and was similarly defined in a 2012 arbitration decision. 

In its January 5, 2018, Order in Case No. 2018-00278, the Commission 

noted that under the Power Sales Contract between Big Rivers and 

Henderson, as amended, Big Rivers had the right but not the obligation to 

take and pay for any Excess Henderson Energy that it elected to take, and 

the Commission ruled that Big Rivers was not responsible for the variable 

production costs for any EHE that it did not elect to take. 

Did Henderson have any sales to third parties during the time in 

question that would impact the quantity ofEHE in dispute? 

Not to my knowledge. 

Please describe the methodology used to calculate the quantity of 

EHE. 

Big Rivers receives hourly meter information for each of the Station Two 

generating units as well as for the load in the Henderson service territory. 

By analyzing the meter information and Henderson's reserve capacity, 
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6 A. 
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10 

11 

12 
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14 

15 

16 
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19 

20 

21 

Henderson's EHE and native load volumes can be quantified for each hour of 

every day. 

Please describe the methodology and the time period for which the 

total EHE amount due to Henderson is calculated. 

The EHE amount only relates to EHE that was taken by Henderson from 

January 5, 2018, through January 31, 2019. As witness Mr. Berry describes, 

Big Rivers and Henderson entered into a December 15, 2017, Settlement 

Agreement that resolved all of Henderson's claims relating to EHE up to 

January 4, 2018, and under which Henderson agreed to take all EHE and to 

pay all variable costs after January 4, 2018. From January 5, 2018, through 

January 31, 2019, Big Rivers netted all variable production costs associated 

with the generation and sale of EHE against the MISO revenues associated 

with the sale ofEHE. Station Two was retired on January 31, 2019, and 

therefore, no additional EHE will be generated after that date. Big Rivers 

has attempted to remit the net amounts to Henderson, but Henderson has 

refused to accept those net revenues, arguing that Big Rivers should retain 

the MISO revenues and pay all variable costs associated with EHE, an 

argument that clearly contradicts the Settlement Agreement. 
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Please describe the detailed line items that comprise the total 

amount due to or from Henderson related to EHE on Exhibit Smith-

2, what each line item represents, and how it was calculated. 

The following is a description of amounts due to, or from, Henderson related 

toEHE: 

• MISO Revenue: Represents the proceeds received from MISO for 

the sale of EHE, net of MISO expenses related to such sales. 

• Coal Shortfall Supplied by Big Rivers: Per the Commission's 

January 5, 2018, Order in Case No. 2016-00278, and as agreed in 

the December 15, 2017, Settlement Agreement, Henderson is 

responsible for all variable costs associated with the production and 

sale ofEHE. However, in certain months Henderson did not 

maintain sufficient coal inventory to support its Station Two 

generation. During these months, Henderson essentially consumed 

Big Rivers' coal inventory. Henderson's coal shortfall was 

quantified monthly, assigning such shortfall first to EHE and any 

remaining coal shortfall to Henderson's native load. Big Rivers 

prepared and submitted to Henderson an invoice detailing the coal 

shortage for which it was seeking reimbursement. Such 

reimbursement was priced at Big Rivers' cost and did not include 

any mark-up or inventory carrying charge. 
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• Low Chlorine Coal Shortfall Supplied by Big Rivers: Due to 

generation issues related to the chlorine content of the primary 

coal, Station Two required a mix oflow chlorine coal. Similar to 

other fuels, Henderson did not maintain sufficient low chlorine coal 

inventory and therefore consumed Big Rivers' inventory in the 

generation of EHE. Big Rivers prepared and submitted to 

Henderson an invoice detailing the low chlorine coal shortage for 

which it was seeking reimbursement. Such reimbursement was 

quantified at Big Rivers' cost and did not include any mark-up or 

inventory carrying charge. 

• Fuel Oil Supplied by Big Rivers: Unlike coal and lime for which Big 

Rivers and Henderson each maintain a separate inventory, Station 

Two maintained a single inventory of fuel oil which was procured 

solely by Big Rivers. At the end of each month, the volume and 

related cost of fuel oil utilized at Station Two was allocated to 

Henderson EHE, Henderson native load, and to Big Rivers based on 

their respective generation usage during the month. Such allocated 

cost did not include any mark-up. 

• 2018 and 2019 Coal Survey Adjustment Supplied by Big Rivers: 

Big Rivers performed a physical survey of the Station Two coal 

inventory each year. To the extent the physical survey indicated 

that an adjustment was required to increase, or decrease, the coal 
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7 Q. 
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15 

16 

17 

18 A. 

19 
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22 

inventory balance per the accounting records, such adjustment was 

allocated to Henderson EHE, Henderson native load and Big Rivers 

based on their relative generation usage since the last physical 

survey. 

HENDERSON NATIVE LOAD 

Please explain the term "native load." 

Native load is the generation required to serve the customers located in 

Henderson's service territory. Because of the multiple disagreements 

between Big Rivers and Henderson regarding EHE, Big Rivers separately 

tracked the variable costs associated with the energy that was generated and 

consumed by Henderson to serve its native load. 

Please describe the detailed line items that comprise the total 

amount due from Henderson related to Henderson native load on 

Exhibit Smith-3, what each line item represents, and how it was 

calculated. 

The following is a description of the amounts due from Henderson related to 

its native load: 

• Coal Shortfall Supplied by Big Rivers: See discussion above 

regarding "Coal Shortfall Supplied by Big Rivers" as it relates to 

EHE. 
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• Low Chlorine Coal Shortfall Supplied by Big Rivers: See discussion 

above regarding "Low Chlorine Coal Shortfall Supplied by Big 

Rivers" as it relates to EHE. 

• Lime Shortfall Supplied by Big Rivers: Reagent lime is utilized in 

the Station Two generation process. Similar to fuel and other 

inventoried items, during certain months Henderson did not 

maintain sufficient inventory and effectively consumed Big Rivers' 

reagent lime inventory. 

• Fuel Oil Supplied by Big Rivers: See discussion above regarding 

"Fuel Oil Supplied by Big Rivers" as it relates to EHE. 

• 2016. 2018 and 2019 Coal Survey Adjustment Supplied by Big 

Rivers: See discussion above regarding "Coal Survey Adjustments 

Supplied by Big Rivers" as it relates to EHE. 

COAL AND LIME INVENTORIES 

Please explain the parties' disagreement over the coal and lime 

inventories remaining at Station Two. 

As discussed above, each party was required under the Station Two 

Contracts to provide the coal and lime reagent used to generate that party's 

energy from Station Two. Because Henderson disputes that EHE belongs to 

it, it disagrees with Big Rivers' calculations showing that Henderson's fuel 

and reagent was used- when it was available -to generate Henderson's 
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1 ERE. Pursuant to those ERE calculations, and the coal survey adjustments, 

2 Henderson had no coal remaining at Station Two on February 1, 2019. 

3 Henderson had 481 tons of reagent lime remaining at Station Two on 

4 February 1, 2019. All coal inventory, and the remainder of the reagent lime 

5 inventory, belongs to Big Rivers as of February 1, 2019. 

6 

7 VII. OTHER OPERATING COSTS 

8 Q. 

9 

10 A. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Please describe the process to allocate Station Two fixed and 

administrative costs between the parties on a yearly basis. 

During the term of the Station Two Contracts, each year, Big Rivers prepared 

a budget that, when approved by the City Utility Commission, formed the 

basis upon which monthly payments were made to Big Rivers by Henderson 

throughout the fiscal year. These payments, for the most part, represent 

Henderson's share of Station Two's fixed operating, maintenance and 

administrative costs, which are often referred to as Station Two Capacity 

Charges. As described above, direct variable generating costs such as fuel 

and reagent lime are not included in the annual fixed cost budget and 

reimbursement process. 

Throughout each fiscal year, Big Rivers submitted a statement of 

purchases to Henderson detailing all of the fixed costs that were incurred 

during the month related to Station Two. To the extent that Henderson had 

questions about those charges or disagreed with those charges, Big Rivers 
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and Henderson attempted to work through those differences. At the end of 

each fiscal year, in the event that Henderson had, in total, paid Big Rivers 

more throughout the year than Henderson's share of the actual costs incurred 

by Big Rivers to fulfill its obligations under the Station Two Contracts, Big 

Rivers would refund the overpayment amount to Henderson as part of the 

annual settlement process. Alternatively, if Henderson had underpaid Big 

Rivers compared to Henderson's share of actual costs Big Rivers incurred, 

Henderson was required to pay Big Rivers the difference. 

According to the Station Two Contracts, the annual settlement is 

required to be finalized 120 days following the end of each fiscal year. 

However, Big Rivers and Henderson have yet to finalize the annual 

settlement for fiscal years 2017/2018 and 2018/2019. Fiscal year 2018/2019 

ran through May 31, 2019, and is thus the last fiscal year of the Station Two 

Contracts. 

Please describe any key assumptions that were used in calculating 

the amounts set forth in the Interim Accounting Summary. 

The Station Two capacity split is the primary allocation factor utilized in 

allocating operation and maintenance costs (which excludes variable 

production costs as described previously). As detailed in the Direct 

Testimony of Robert W. Berry, Henderson's Station Two capacity reservation 

for fiscal year 2018/19 was assumed to be 125 MW. 

Application Exhibit 3 
Direct Testimony of Paul G. Smith 

Page 13 of 19 



1 Q. 

2 

3 

4 

5 A. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
' 
\ 

22 

Please describe the detailed line items that comprise the total 

amount due to Henderson related to Other Operating Costs on 

Exhibit Smith-4, what the line items represent and how it was 

calculated. 

The following is a description of amounts due to, or from, Henderson related 

to Other Operating Costs: 

• Fiscal Year 2017/2018 Settlement True-Up: This line item 

represents the settlement true-up of Henderson monthly payments 

as compared to Henderson's allocated share of actual Station Two 

operating, maintenance and administrative costs during the fiscal 

year extending from June 1, 2017, to May 31, 2018. I understand 

this amount includes resolution of all previously disputed costs 

included in the annual budget process. 

• Fiscal Year 2018/2019 Settlement True-Up: Similar to the 

description above, this amount represents the settlement true-up of 

payments and costs during the fiscal year extending from June 1, 

2018, to May 31, 2019. I understand there are a few minor 

disputed costs, and Henderson is disputing that its Station Two 

capacity reservation, and allocated share of Station Two costs, 

should be calculated at 115 MW, not 125 MW. 

• Auxiliary Power: Auxiliary Power represents the power purchased 

and consumed by Station Two when one, or both, of the units is not 
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1 generating due to planned, forced or economic outage. Typically, 

2 the power consumed by the Station Two operations is provided by 

3 the generation of the two units. However, during certain hours one, 

4 or both, of Station Two's units will not generate power and 

5 therefore Big Rivers purchases auxiliary power from the MISO 

6 market to operate certain station equipment. The auxiliary power 

7 costs are shared by Big Rivers and Henderson based on the 

8 percentage of capacity assigned to each party through the annual 

9 reservation process. Big Rivers allocated these costs to Henderson 

10 based on the capacity reserve margin requirement. Henderson 

11 reimbursed Big Rivers for its allocation of auxiliary costs during the 

12 months of June through September, 2018, but did not reimburse 

13 Big Rivers for its allocation from October 2018 through January 

14 2019 due to the dispute regarding Henderson's capacity reserve 

15 margin requirement. Auxiliary power costs beginning February 1, 

16 2019, are charged to decommissioning. 

17 • MISO Fees: This line item represents the unpaid MISO fees 

18 described in detail in the Direct Testimony of Mark J. Eacret. 

19 

20 VIII. DECOMMISSIONING COSTS 

21 Q. Does the Interim Accounting Summary include any costs associated 

22 with decommissioning of Station Two? 
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A. 

Q. 

A. 

Yes. As summarized in Exhibit Smith-5, and as detailed in the Direct 

Testimony of Michael T. Pullen, in 2019, Big Rivers has incurred costs 

associated with decommissioning Station Two. In addition to the costs 

incurred in the process to get the units in a dry, dark and safe condition, 

decommissioning costs during the period February 1, 2019 through June 30, 

2019 also include the cost of the Station Two auxiliary power. Henderson has 

paid the auxiliary costs invoiced for the months of February, March, and 

April, but is contesting that they are obligated to pay for auxiliary power 

during the months of May or June. Pursuant to the Station Two Contracts, 

the decommissioning costs were allocated to Henderson based on their life-of-

plant capacity share of 22.76%. 

Will Big Rivers continue to incur decommissioning costs in the 

future? 

Yes. It is my understanding based on the Direct Testimonies of Mr. Berry, 

Mr. Pullen, and Mr. Kopp that Big Rivers will incur significant additional 

costs until Station Two has been fully decommissioned, and subsequent costs 

for legally mandated environmental monitoring, remediation and permitting. 

Big Rivers will regularly invoice Henderson for such costs. 
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ONGOING ENFORCEMENT 

Does Big Rivers have a proposal to efficiently address any future 

disputes that arise between Big Rivers and Henderson? 

Yes. Because of the history of the parties being unable to resolve their 

differences, and the need to bring those differences to the Commission for a 

resolution, Big Rivers believes it is necessary for the Commission to establish 

a process for the efficient resolution of any future disputes between Big 

Rivers and Henderson relating to the Station Two Contracts. Big Rivers 

proposes a monthly filing of charges similar to the monthly filings Big Rivers 

makes with respect to its fuel adjustment clause, environmental surcharge, 

member rate stability mechanism, and non-FAC Purchased Power 

Adjustment; along with periodic reviews of those charges. More specifically, 

Big Rivers proposes that it will file monthly with the Commission a charge 

representing Henderson's share (based on the percentages described in this 

filing) all Station Two Contract costs incurred by Big Rivers; 2) after filing 

with the Commission, the monthly charge would be submitted to Henderson 

for payment within thirty days; and 3) the charges would be subject to 

comprehensive Commission review, audit, true-up and refund under 

whatever schedule the Commission deems appropriate. If Henderson fails to 

timely pay the monthly charge, then the Commission should seek 

enforcement of its rate order at the Franklin Circuit Court pursuant to KRS 

278.390. 
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Q. 

A. 

Q. 

A. 

GRAND TOTAL 

Please describe how Big Rivers arrived at the Grand Total Due 

to/from Henderson. 

It is my understanding that the Power Sales Contract, as amended, as well as 

he Power Plant Construction and Operation Agreement each contain 

offsetting account provisions that allow Big Rivers and Henderson to offset 

amounts payable by each against amounts receivable from the other. As 

summarized on Exhibit Smith-1, after netting all of the various amounts, the 

Grand Total amount payable from Henderson to Big Rivers is $718,942 as of 

June 30, 2019. 

Does the Grand Total include any interest? 

No, not at this time. Big Rivers has not exercised its rights under the Station 

Two Contracts to add interest to past due amounts owed by Henderson. But 

Big Rivers reserves the right to do so. For example, Section 16.3 of the Power 

Plant Construction and Operation Agreement provides: 

If any such payment or portion thereof is not paid when due as 
herein provided, a penalty in the amount of one per cent (1 %) of the 
unpaid amount may, at the option of Big Rivers, be added thereto 
at the commencement of each thirty (30) day period thereafter, and 
due and payable therewith. Provided however that in the case of a 
bona fide dispute as to the amount of any such monthly payment, 
then the delayed payment charge will be applicable only to that 
unpaid portion thereof which is not reasonably in dispute. 
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1 So, although Big Rivers could have added interest based on 

2 Henderson's failure to reimburse Big Rivers for costs going back as far as 

3 2010, it has not yet done so. 

4 

5 Q. Does this conclude your testimony? 

6 A. Yes. 

7 
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Big Rivers Electric Corporation 
Interim Accounting Summary 

Amounts Due (To) I From Henderson 
June 30, 2019 

Description Reference 

Excess Henderson Energy Exhibit Smith-2 

Henderson Native Load Exhibit Smith-3 

Other Operating Costs Exhibit Smith-4 

Decommissioning Costs Exhibit Smith-5 

Total 

Amount($) 
Due (To)/From 

(3,310,482) 

4,693,587 

(798,261) 

134,098 

718,942 

Case No. 2019-00 __ 
Exhibit Smith-1 

Direct Testimony of Paul G. Smith 
Page 1 of 1 



MISO Revenue 

Big Rivers Electric Corporation 
Amounts Due (To) I From Henderson 

Excess Henderson Energy 
June 30, 2019 

Description 

Coal Shortfall Supplied by Big Rivers 

Low Chlorine Coal Shortfall Supplied by Big Rivers 

Fuel Oil Supplied by Big Rivers 

2018 Coal Survey Adjustment Supplied by Big Rivers 

2019 Coal Survey Adjustment Supplied by Big Rivers 

Total Excess Henderson Energy 

Amount($) 
Due (To)/From 

(6,259,439) 

2,301,641 

213,023 

371,131 

39,384 

23,778 

(3,310,482) 

Case No. 2019-00 __ 
Exhibit Smith-2 

Direct Testimony of Paul G. Smith 
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Big Rivers Electric Corporation 
Amounts Due (To) I From Henderson 

Henderson Native Load 
June 30, 2019 

Description 

Coal Shortfall Supplied by Big Rivers 

Low Chlorine Coal Shortfall Supplied by Big Rivers 

Lime Shortfall Supplied by Big Rivers 

Fuel Oil Supplied by Big Rivers 

2016 Coal Survey Adjustment Supplied by Big Rivers 

2018 Coal Survey Adjustment Supplied by Big Rivers 

2019 Coal Survey Adjustment Supplied by Big Rivers 

Total Henderson Native Load 

Amount($) 
Due (To)/From 

2,852,464 

273,213 

145,588 

920,044 

388,615 

84,916 

28,747 

4,693,587 

Case No. 2019-00 __ 
Exhibit Smith-3 

Dirct Testimony of Paul G. Smith 
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Big Rivers Electric Corporation 
Amounts Due (To) I From Henderson 

Other Operating Costs 
June 30, 2019 

Description 

Annual Settlement 

Fiscal Year 2017/2018 Settlement True-up 

Fiscal Year 2018/2019 Settleme:n,t True-up 

Auxiliary Power 

October 2018 Auxiliary Power 

November 2018 Auxiliary Power 

December 2018 Auxiliary Power 

January 2019 Auxiliary Power 

MISO Fees 

December 2010 - May 2016 

Total Other Operating Costs 

Amount($) 
Due (To)/From 

(1,649,923) 

(649,850) 

21,155 

17,886 

13,815 

25,895 

1,422,761 

(798,261) 

Case No. 2019-00 __ 
Exhibit Smith-4 

Direct Testimony of Paul G. Smith 
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Big Rivers Electric Corporation 
Amounts Due (To) I From Henderson 

Decommissioning Costs 
June 30, 2019 

Description 

Decommissioning Costs 

January 2019- June 2019 

Total Decommissioning Costs 

Amount($) 
Due (To)/From 

134,098 

134,098 

Case No. 2019-00 __ 
Exhibit Smith-5 

Direct Testimony of Paul G. Smith 
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Professional Summary 

Paul G. Smith 
Vice President and Chief Financial Officer 
Big Rivers Electric Corporation 
201 Third Street 
Henderson, KY 42420 
Phone: 270-844-6194 

Professional Experience 
Big Rivers Electric Corporation 

Vice President and Chief Financial Officer- 2018 to present 

NextEra Energy Transmission 
Senior Director Business Management 2012-2018 

Duke Energy 
Vice President Retail Marketing 2010-2011 
Vice President Rates 2006-2009 
General Manager Budgets & Forecasts_2001-2005 
Manager UK Distribution Price Control 1998-2000 
Manager Revenue Requirements 1996-1997 
Various Financial Positions of increasing responsibility 1987-1995 

Crowe, Chizek & Co (CPA) 1984-1986 

Touche, Ross & Co (CPA) 1982 - 1983 

Education 
Master of Business Administration 

University of Chicago 

Bachelor of Science Industrial Management (Computer Science Minor) 
Purdue University 
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DIRECT TESTIMONY 

OF 

MICHAEL T. PULLEN 

INTRODUCTION 

Please state your name, business address and occupation. 

My name is Michael T. Pullen. My business address is 201 Third Street, 

Henderson, Kentucky 42420. I am the Vice President of Production for Big 

Rivers Electric Corporation ("Big Rivers"). 

Please summarize your education and professional experience. 

I graduated from the University of Mississippi in 1985 with a Bachelor of 

Science in Electrical Engineering and Murray State University in 2005 with 

a Masters of Business Administration. I am a registered Professional 

Engineer in the Commonwealth of Kentucky. I worked at Electric Energy, 

Inc. from 1990 to 2014. I served in a variety of engineering, maintenance, 

and operation roles including Group Supervisor Maintenance; Manager 

Systems-Dispatch; Manager, Generation; and Director, Operations. I also 

was employed by Ameren Illinois from 2014 to 2015 and served in substation 

construction management. I assumed my current role with Big Rivers in 

February 2015. 
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Please summarize your duties at Big Rivers. 

As the Vice President of Production for Big Rivers, I direct all activities 

related to the operation and maintenance of the corporation's coal and gas-

fired generating facilities, including fuel procurement and management, 

power plant engineering and construction, and environmental compliance. 

Have you previously testified before the Kentucky Public Service 

Commission ("Commission")? 

Yes. I provided written and oral testimony in Case No. 2016-00278, in which 

Big Rivers sought and obtained an order from the Commission declaring that 

Big Rivers was not responsible for the variable costs of any "Excess 

Henderson Energy," that Big Rivers declined to take. I also responded to 

requests for information in Case No. 2018-00146, in which Big Rivers sought 

and obtained, among other things, an order from the Commission confirming 

that the Station Two generating units that Big Rivers operated and that are 

owned by the City of Henderson were no longer capable of normal, 

continuous, reliable operation for the economically competitive production of 

electricity and that the applicable contracts had terminated. The City of 

Henderson and the City of Henderson Utility Commission (which does 

business as Henderson Municipal Power and Light ("HMPL" or "HMP&L")) 

are collectively referred to herein as "Henderson." 
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PURPOSE OF TESTIMONY 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony is to discuss Station Two decommissioning, 

including the decommissioning activities that have occurred at Station Two 

since January 31, 2019. I will also discuss the ongoing maintenance 

activities that will be required at Station Two until Station Two is fully 

decommissioned. I will testify about the joint use facilities that are no longer 

needed by Big Rivers in the operation of its Green generating station as well 

as those facilities that will continue to be used by Green Station. I will 

describe the conversations I have had with Henderson regarding the ongoing 

maintenance and decommissioning of Station Two, and finally, I will provide 

information about the Big Rivers landfill where Henderson's ash dredgings 

and other waste from Station Two currently reside. 

Are you sponsoring any Exhibits? 

Yes. I have prepared the following exhibits to my testimony. 

• Exhibit Pullen-1- Summary ofYearly Capacity Allocation 
Documentation 1972-2019 

• Exhibit Pullen-2- Station Two Decommissioning Cost Summary 
through June 30, 2019 

• Exhibit Pullen-3 -Email from Chris Heimgartner dated August 10, 
2018 re: HMPL Response 

• Exhibit Pullen-4- Email from Ken Brooks dated January 4, 2019 re: 
BREC Meeting (113/19) 
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• Exhibit Pullen-5 -Email from Ken Brooks dated February 1, 2019 re: 
H-19-101 Asbestos Abatement 

• Exhibit Pullen-6 -Email from Chris Heimgartner dated March 1, 2019 
re: Term Sheet 

• Exhibit Pullen-7- Email from Ken Brooks dated June 24, 2019 re: 
May 2019 Auxiliary Load Invoice 

• Exhibit Pullen-8 - Kenneth C. Coleman Station Retire in Place Cost 
Summary 

• Exhibit Pullen-9- April 19, 2018 IRP Report to HMP&L page 10 

• Exhibit Pullen-10- Letter from Mike Pullen dated December 7, 2018 
re: Station Two Ash Pond and Additional Compliance Activities 

• Exhibit Pullen-11- Estimated Ongoing Green Landfill Costs 

• Exhibit Pullen-12- Existing Station Two Joint Use Facilities to 
Remain in Service 

• Exhibit Pullen-13- Existing Station Two Joint Use Facilities to be 
Decommissioned 

STATION TWO DECOMMISSIONING AND ONGOING 

MAINTENANCE OBLIGATIONS 

Please describe the work that has been done at Station Two since 

January 31, 2019. 

Since the retirement of Station Two on January 31, 2019, Big Rivers has 

performed work associated with decommissioning to get the units in a "dry, 

dark, and safe" condition. This work includes disconnection of air, water, and 

electrical sources to isolate much of the energy sources associated with the 
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units. In addition, chemicals and oils associated with the generating 

equipment have been removed from site. Locks and barriers have been 

installed where needed to improve security and limit access to the retired 

units. Stack lighting and mooring cell lighting remains operational as 

required by regulation until the units are fully dismantled. Daily inspections 

are performed to ensure the asbestos insulation system remains safe until 

approval from Henderson is obtained to allow its removal. The majority of 

the work required to make the units dry, dark, and safe has been completed; 

however, additional work remains, such as removing oil from transformers 

and completing the electrical disconnect. 

How have the costs of these activities been allocated between Big 

Rivers and Henderson? 

As stated in the Direct Testimony of Jeffrey T. Kopp, these activities are 

classified as decommissioning activities. The work that I have described in 

my answer above is work that must be done as part of taking the plant out of 

service and beginning the process of restoring the site to a brownfield, or a 

greenfield, if applicable. Because these activities are part of the 

decommissioning process, these costs constitute decommissioning costs and 

are allocated between Big Rivers and Henderson based on the proportion in 

which they shared capacity costs over the life of Station Two. 
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What forms the basis of your testimony that Henderson is obligated 

to share in Station Two decommissioning costs? 

It is my understanding that once Big Rivers exercised its option to extend the 

term of the Station Two Contracts for the operating life of Station Two, 

Section 8 of the 1993 Amendments to Contracts governed the allocation of 

decommissioning costs between the parties. That section provides: 

STATION TWO DECOMMISSIONING COSTS 

8. If Big Rivers exercises its option ... to extend the life of 
the Contracts for the operating life of Station Two ... the 
parties shall bear decommissioning costs of Station Two in the 
proportions in which they shared capacity costs during the life of 
Station Two. 

Has Big Rivers determined the percentage of these costs to be 

allocated to each party based on the capacity split over the life of 

Station Two? 

Yes. As shown on Exhibit Pullen-1, Big Rivers' share of capacity costs over 

the life of Station Two is 77.24%, and Henderson's share is 22.76%. 

What are the total decommissioning costs that Big Rivers has 

incurred related to Station Two? 

Exhibit Pullen-2 shows that, as of June 30, 2019, Big Rivers has incurred 

$631,924 in costs associated with decommissioning Station Two. 
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What is Henderson's share of these costs? 

Henderson owes Big Rivers 22.76% of the Station Two decommissioning costs 

Big Rivers has incurred, or $143,826. Of this amount, Henderson has only 

paid $9,728 relating to auxiliary power costs for Station Two for the months 

of February- April, 2019, and so, Henderson still owes Big Rivers $134,098 

for the decommissioning costs Big Rivers has incurred through June 30, 

2019. 

Has Big Rivers incurred additional decommissioning costs since 

June 30, 2019? 

Yes. Big Rivers has continued to work to make the units dry, dark and safe 

since June 30, 2019, and Big Rivers will continue to bear ongoing 

maintenance costs as part of the decommissioning process to maintain the 

units in a dry, dark and safe condition until Station Two is fully 

decommissioned, as I explain below. Big Rivers will regularly invoice 

Henderson for its share of these additional decommissioning costs to make 

the unit dry, dark and safe and to maintain them in that state. 

Please describe the discussions that you have had with Henderson 

regarding their obligations to share in the decommissioning costs of 

Station Two. 

Application Exhibit 4 
Direct Testimony of Michael T. Pullen 

Page 7 of 23 



1 A. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Initially, Henderson acknowledged it was responsible for at least some of the 

Station Two decommissioning costs. Attached to my testimony as Exhibit 

Pullen-3 is an August 10, 2018 email from HMP&L's General Manager Mr. 

Chris Heimgartner stating that Henderson was "obligated for the long-term 

remediation of the ash pond, and that the costs should be allocated according 

to the capacity split (approximately 22178 percent). We also believe that we 

are obligated on the asbestos remediation, again on the same split." 

Unfortunately, on January 3, 2019, I discussed with HMP&L's Director of 

Power Supply, Mr. Ken Brooks, the need to hire an engineering consultant to 

prepare bid specification documents for the decommissioning and 

dismantling of Station Two. I provided Mr. Brooks a copy ofthe consultant's 

proposal for his consideration. Mr. Brooks informed me via email on January 

4, 2019, that "HMP&L will not participate or share in the cost of the 

engineering services provided by this proposal." That email is attached to my 

testimony as Exhibit Pullen-4. Since Station Two is owned by the City of 

Henderson, without Henderson's approval to prepare a bid specification, Big 

Rivers cannot comply with the municipal purchasing requirements that must 

be followed to award a contract for the decommissioning and dismantling of 

Station Two. 

On January 31, 2019, Big Rivers provided Mr. Brooks a draft bid 

specification for asbestos abatement for Station Two. On February 1, 2019, 

Mr. Brooks provided his comments via email on the specification and also 

Application Exhibit 4 
Direct Testimony of Michael T. Pullen 

Page 8 of 23 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 Q. 

11 

12 A. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

stated, "I want to reiterate, HMP&L will not participate in or accept bids for, 

asbestos abatement at Station Two." And on March 1, 2019, Mr. 

Heimgartner sent Big Rivers an email again declining to participate in the 

asbestos abatement. A copy of the February 1 and March 1 emails are 

attached to my testimony as Exhibits Pullen-5 and Pullen-6, respectively. 

Again, without Henderson's approval to proceed, Big Rivers cannot comply 

with the municipal purchasing requirements that must be followed to award 

a contract for the asbestos abatement of Station Two. 

Has Henderson ever acknowledged its obligation to share in any 

decommissioning costs of Station Two? 

Yes, but only to a certain extent. Henderson acknowledged this obligation 

verbally and in the emails referenced above, and they also agreed to pay 

certain costs associated with making Station Two "safe" and "secure". As 

mentioned above, Henderson has paid certain auxiliary power costs related to 

the energy consumed by Station Two during the decommissioning process 

from February through April 2019. Additionally, Mr. Brooks advised me 

that, consistent with Mr. Heimgartner's email referenced above, that 

Henderson was going to share in the costs associated with closing the Station 

Two ash pond, which is a city-owned joint use facility. However, to date, 

Henderson has not reimbursed Big Rivers for any of the costs it has incurred 

associated with the work related to closing the ash pond. Moreover, in 

Application Exhibit 4 
Direct Testimony of Michael T. Pullen 

Page 9 of 23 



1 

2 

3 

4 

5 

6 

7 Q. 

8 

9 A. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

response to receiving an invoice from Big Rivers related to auxiliary power 

consumed by Station Two for the months of May 2019 and June 2019, Mr. 

Brooks stated in an email that Henderson was not going to pay any further 

costs associated with Station Two incurred after May 1, 2019. I have 

attached this email to my testimony as Exhibit Pullen-7. 

What additional costs does Big Rivers anticipate incurring related to 

the decommissioning of Station Two? 

As I mentioned above, Big Rivers anticipates additional costs to complete the 

process of making the Station Two units dry, dark, and safe. In addition, 

until Station Two is fully decommissioned, there will continue to be ongoing 

maintenance associated with Station Two. As stated in the Direct 

Testimony of Jeffrey T. Kopp, full decommissioning generally means 

restoring the site to a condition suitable for industrial use. This requires 

dismantling. Although some utilities may retire units in place temporarily, 

eventually, the units will need to be fully decommissioned. Until Station Two 

is fully decommissioned, routine maintenance costs such as maintaining 

stack lighting in accordance with Federal Aviation Administration 

regulations, providing site security, and maintaining the fire protection 

system and the asbestos insulation will continue to be incurred indefinitely. 

Big Rivers also anticipates incurring its share of the costs to fully 

decommission Station Two, including its share of the costs to close the ash 
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pond and to fully decommission all other joint use facilities, either now (if Big 

Rivers is no longer going to utilize them) or in the future (once Big Rivers 

ceases to utilize them). 

What are the estimated costs associated with the ongoing 

maintenance that will be required at Station Two until it is fully 

decommissioned? 

I estimate that there will be approximately- in annual maintenance 

expenses on an ongoing basis until Station Two is fully decommissioned. 

This estimate is based on the Coleman plant decommissioning study 

performed in 2016. The Coleman units and Station Two units are similar in 

make-up and size; however, there are three Coleman units and only two 

Station Two units. The estimate for Station Two is based on 67% of the 

ongoing maintenance costs that were estimated for Coleman. A table from 

the Coleman study showing the estimated ongoing costs is attached to my 

testimony as Exhibit Pullen-8. For comparison purposes, in its integrated 

resource plan ("IRP") dated April19, 2018, Henderson estimated the ongoing 

costs to provide site security for the Station Two units after retirement to be 

approximately $775,000 per year. The relevant page from Henderson's IRP is 

attached to my testimony as Exhibit Pullen-9. 
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What are the anticipated costs associated with decommissioning 

Station Two? 

Except for the costs to abate the asbestos at Station Two, neither Big Rivers 

nor Henderson have commissioned a decommissioning study to obtain an 

estimate ofthe costs to decommission the Station Two units. However, 

Station Two is very similar to Big Rivers' Coleman generating station. Each 

of the Station Two units are similar in size and technology to the Coleman 

units. In fact, Station Two boilers one and two and Coleman boiler three are 

consecutive serial numbers from Riley, the original equipment manufacturer 

of the boilers. 

Using the study that was performed at Coleman, I anticipate the 

decommissioning costs at Station Two to be in the range of to. 

-· The scope of the decommissioning estimate includes asbestos 

removal; dismantling the boilers, steam turbine, precipitators, scrubbers, 

selective catalytic reactors, stacks, and transformers; on-site concrete 

crushing and disposal; debris removal; less salvage value for the scrap metal. 

The estimate also includes decommissioning of the cooling water intake, 

grounds, fuel oil storage, balance of plant buildings, coal handling facilities 

and coal yard, and final grading and seeding of the site. 
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This estimate does not include the decommissioning costs of certain 

joint use facilities, such as the costs to close the Station Two ash pond or 

future costs relating to environmental monitoring costs and the costs of any 

required environmental remediation that could be required at the ash pond. 

In addition, this estimate does not include the ongoing costs that are 

attributable to Henderson's use of the Big Rivers Green Station landfill, 

which is the repository for Station Two ash pond dredgings that are owned by 

Henderson and are listed as a joint use facility in Exhibit 1 to the 1993 

Amendments to Contracts. Plus, like with the Station Two ash pond, there 

will be future costs associated with the Station Two ash pond dredgings in 

the Big Rivers landfill, such as environmental monitoring costs and the costs 

for any required environmental remediation, as well as the costs to close the 

landfill at the end of its life, for which Henderson will be responsible for its 

share under the terms of the Station Two Contracts. 

What estimate did Big Rivers obtain for the costs to abate the 

asbestos at Station Two? 

Big Rivers utilized the municipal bidding process to obtain firm price 

proposals to remove asbestos and non-asbestos insulation from the Station 

Two units including the main steam and cold reheat steam piping, hot reheat 

steam piping, heater vent piping, boiler feed water piping, extraction steam 
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piping, steam system piping, soot blowing steam piping, condensate and feed 

water heater drain piping, condensate piping, turbine drain system piping, 

feed water heater shells, turbine shells, #1 cooling tower and #2 cooling 

tower. Big Rivers believes this to be a comprehensive list of all asbestos 

containing insulation in the plant with the exception of the 4160 volt 

electrical breakers which will remain in service until the plant is fully 

decommissioned. The Request for Bids for asbestos abatement was 

advertised in the May 29, 2019, edition of the local newspaper, The Gleaner. 

A pre-bid meeting was held on May 30, 2019, and the bid proposals were 

received on June 12, 2019. Big Rivers received two proposals for this project. 

The proposals for the project range from approximately $1.6 million to $2.8 

million. However, Henderson has refused to award the job, and therefore, the 

asbestos insulation still remains in place on the units, requires ongoing 

monitoring and repair, and continues to pose a health and safety issue. 

Please describe the process of closing the ash pond as well as the 

associated timeline. 

In a letter dated December 7, 2018, I provided Mr. Brooks with a detailed 

summary of the compliance activities necessary for the Station Two ash 

ponds. A copy of that letter is attached to my testimony as Exhibit Pullen-10. 

As of February 1, 2019, Henderson, as the owner and operator of Station 

Application Exhibit 4 
Direct Testimony of Michael T. Pullen 

Page 14 of 23 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q. 

13 

14 A. 

15 

16 

17 

18 

19 

20 

Two, became directly responsible for taking the requisite actions to ensure 

Station Two remains in compliance with all federal and state environmental 

laws. To summarize, the required actions include: (1) Cease accepting 

combustion coal residual ("CCR") and non-CCR wastes by April17, 2019; (2) 

Commence closure by April17, 2019 (this deadline has been extended to 

October, 2020); (3) Complete closure by April17, 2024 (this deadline has been 

extended to October, 2025). However, Henderson has not accepted any 

responsibility nor taken any action in order to comply with these federal 

regulations. As a result, Big Rivers has continued to ensure the appropriate 

actions are implemented to ensure compliance. 

Please provide an estimate of the expected costs associated with 

closing the ash pond. 

The expected costs associated with closing the ash pond are in the range of 

. In addition, there will be ongoing groundwater monitoring 

required for thirty years, and I estimate the yearly cost of that will be 

approximately $10,000. Finally, to the extent groundwater impacts or 

additional environmental impacts exist such as leachate outbreaks, there will 

be costs associated with addressing those issues as well as any additional 

costs that may arise as a result of future environmental regulations. 
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Please explain why Big Rivers, and not Henderson, is leading the 

work associated with closing the ash pond. 

During the life of Station Two, Big Rivers held the Kentucky Pollutant 

Discharge Elimination System ("KPDES") permit related to the Station Two 

ash pond as part of its agreements with Henderson related to Station Two. 

Although Henderson owns the ash pond, because Big Rivers is listed on the 

permit as the Operator of the ash pond, Big Rivers is obligated to take the 

steps necessary to meet the requirements of the permit until such time as 

Henderson assumes the obligations under the permit. Because the 

retirement of Station Two accelerated the requirement to close the ash pond, 

Big Rivers is taking the appropriate steps to comply with these legal 

requirements. While Henderson has cooperated in this process up to this 

point, Henderson has not taken any action to obtain the permit in its name, 

and the Kentucky Energy and Environment Cabinet Division of Water will 

not remove Big Rivers from the operating permit without another entity 

taking over the ongoing responsibilities under the permit. 

Please explain why Henderson is responsible for its share of any 

ongoing costs associated with Big Rivers' landfill. 

The Power Sales Contract, as amended, defines the term "Station Two" in 

Section 2.2 to include city-owned joint use facilities, and Exhibit 1, Part B, 
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1 Item 15, to the 1993 Amendments to Contracts specifically lists the Station 

2 Two ash pond dredgings in Big Rivers' Green Station landfill as a city-owned 

3 joint use facility. As such, it is my understanding that the costs associated 

4 with decommissioning the dredgings are subject to the cost sharing 

5 provisions in the Station Two Contracts and that Henderson must share in 

6 those decommissioning costs. Additionally, as explained by Mr. Kopp in his 

7 direct testimony, decommissioning costs include any future costs associated 

8 with environmental monitoring and remediation. 

9 Finally, Section 4.1 of the Joint Facilities Agreement, as amended, 

10 provides that title to city-owned joint use facilities remains with Henderson, 

11 and Section 6.1 provides that Henderson is jointly and severally responsible 

12 for the continued operating, maintenance, repair, renewal and replacement 

13 costs of its joint use facilities. Thus, Henderson is responsible for 

14 maintaining its joint use facilities until they can be decommissioned. 

15 Although Big Rivers continues to use its landfill in connection with the 

16 operation of its Green Station, it has no use for the Station Two dredgings in 

17 the landfill. Since Big Rivers continues to use the landfill, the landfill cannot 

18 be closed and the Station Two waste in the landfill cannot be 

19 decommissioned. Thus, until such time as the Station Two ash pond 

20 dredgings can be fully decommissioned, Henderson is contractually obligated 
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to share in the costs to maintain them in proportion to Henderson's share of 

the waste deposited into the landfill. 

Does Big Rivers have an estimate for the date and costs related to 

decommissioning the Big Rivers landfill as well as the share that will 

be allocated to Station Two? 

The Big Rivers landfill has approximately twenty years of remaining life 

assuming the completion of a vertical wall expansion continues as currently 

planned. Decommissioning and closure of the landfill will occur at the end of 

its remaining life. At this time, we have not estimated the decommissioning 

and closure costs for the landfill. The costs to close the landfill will be 

allocated between Henderson and Big Rivers based on the ratio of the 

amount of ash that was produced and subsequently stored by each party in 

the landfill. As of December 31, 2018, the ratios are approximately 12% for 

Henderson and 88% for Big Rivers. 

Please provide an estimate of any ongoing costs Big Rivers expects 

to incur related to the landfill between now and the time the landfill 

will be decommissioned. 

Exhibit Pullen-11 sets forth the expected costs Big Rivers expects to incur 

related to the landfill. Big Rivers estimates the costs for the installation of 
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two projects over the next two years to remediate seeps and leachate 

outbreaks associated with the ash material, including the Station Two ash 

dredgings, will be approximately $7,500,000. In addition, groundwater 

monitoring is required to continue for the present time and last until thirty 

years after the closure of the landfill. This groundwater monitoring is 

estimated to cost approximately $10,000 per year. Because these costs are 

attributable to the continued storage of the waste in the landfill, including 

Henderson's share of the Station Two ash pond dredgings in the landfill, 

Henderson is responsible to share in these costs. 

Please describe any discussions you have had with Henderson about 

sharing in the ongoing landfill costs. 

Henderson has stated that they do not intend to share in any ongoing costs, 

or decommissioning costs, associated with the Big Rivers landfill. They have 

stated that because they do not own the landfill, they are not obligated to 

share in any future landfill related costs. 

STATUS OF HENDERSON-OWNED JOINT USE FACILITIES 

What are joint use facilities? 

Joint use facilities are power production assets that are used by one or more 

of the power plants located at the Reid-Green-Station Two complex. This 
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form of cost sharing improves efficiency and lowers costs for Big Rivers' 

Members as well as the customers served by Henderson. 

Which Henderson-owned joint use facilities will Big Rivers continue 

to use in the operation of its generating stations? 

Exhibit Pullen-12lists the Henderson-owned joint use facilities that Big 

Rivers continues to use in the operation of its generating stations. 

How have the costs associated with the joint use facilities that Big 

Rivers continues to use been allocated since February 1, 2019? 

100% of the operating and maintenance costs attributable to Big Rivers' 

ongoing use of the joint use facilities since February 1, 2019, have been 

allocated to Big Rivers. However, once Big Rivers no longer uses these 

facilities, they will become subject to the Station Two decommissioning cost 

sharing provisions contained in the Station Two Contracts. 

Does Henderson agree with this approach? 

No. Henderson has stated that Big Rivers is not entitled to use the city-

owned joint use facilities without some additional compensation being paid to 

Big Rivers by Henderson. In the alternative, Henderson suggested that Big 

Rivers purchase and assume responsibility for all decommissioning costs 
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associated with any Henderson-owned joint use facilities that Big Rivers 

wants to continue to use. 

Is Henderson's position supported by the terms of the Station Two 

Contracts? 

No. To the contrary, Section 4.1 of the Joint Facilities Agreement, as 

amended, provides that Henderson will continue to own all of the joint use 

facilities it provided. Section 4.1 also provides that those facilities were 

"irrevocably allocated and devoted to the continued use thereof by each of the 

parties ... for as long as either [party] shall continue to operate and/ or 

maintain a generating station in connection therewith." Likewise, Section 1.5 

provides: 

It is the intention of the parties, by this Agreement, each to 
devote to the joint use of both parties, as long as they or either of 
them ... shall continue to operate a generation station or 
stations in connection therewith, those joint use facilities to be 
provided by each, and to provide for the continuous operation 
and maintenance thereof for the parties' join and separate 
benefits. 

Section 6.1 further provides that "the parties will be severally and 

jointly responsible of the continued operation, maintenance, repair, renewal 

and replacements of such joint use facilities so as to assure the continuous 

operation of the parties' respective generation station or stations served 

thereby." And, as I mentioned above, Section 8 of the 1993 Amendments to 
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Contracts requires the parties to "bear decommissioning costs of Station Two 

in the proportions in which they shared capacity costs during the life of 

Station Two." 

Therefore, Henderson's position is contrary to the terms of the Station 

Two Contracts, Big Rivers is entitled to use the city-owned joint use facilities 

for so long as it continues to operate and maintain its generating stations in 

connection with those facilities, and Henderson is required to pay its share of 

the costs to decommission any city-owned joint use facility once Big Rivers 

ceases to utilize it. 

Which Henderson-owned joint use facilities will Big Rivers no longer 

use in the operation of its generating stations, and what is the 

anticipated disposition ofthose facilities? 

Exhibit Pullen-13lists the Henderson-owned joint use facilities that Big 

Rivers will no longer use in the operation of its generating stations. As I 

mentioned above, the ash pond will be closed as required by law. The 

remaining joint use facilities listed are anticipated to be decommissioned and 

dismantled concurrent with the decommissioning of the Station Two units. 

Has Henderson agreed to share in the decommissioning costs of the 

Henderson-owned joint use facilities? 
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1 A. 

2 

3 

4 

5 

6 

7 v. 

8 Q. 

9 A. 

10 Q. 

11 A. 

As I testified above, Henderson has verbally indicated a willingness to only 

share in decommissioning costs related to closing the ash pond. However, 

beyond that, Henderson has stated that it does not intend to share in these 

costs nor has it paid any of the decommissioning costs Big Rivers has already 

incurred. 

CONCLUSION 

Do you have any additional comments? 

No, I do not. 

Does this conclude your testimony? 

Yes, it does. 

Application Exhibit 4 
Direct Testimony of Michael T. Pullen 

Page 23 of 23 



BIG RIVERS ELECTRIC CORPORATION 

APPLICATION OF BIG RIVERS ELECTRIC CORPORATION FOR 
ENFORCEMENT OF RATE AND SERVICE STANDARDS 

CASE NO. 2019-00 __ 

VERIFICATION 

I, Michael T. ("Mike") Pullen, verify, state, and affirm that I prepared or 
supervised the preparation of the Direct Testimony filed with this Verification, and 
that Direct Testimony is true and accurate to the best of my knowledge, information, 
and belief formed after a reasonable inquiry 

COMMONWEALTH OF KENTUCKY) 
COUNTY OF HENDERSON ) 

SUBS~IBED AND SWORN TO before me by Michael T. ("Mike") Pullen on 
this the ~ U day of July, 2019. 

N tary Public, Kentucky State Large 

My Commission Expires {)wb, 3(
1 

1..0 ~0 
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Contract Year 

(June 1 - May 31) 

1973 

1974 

1975 

1976 

1977 

1978 

1979 

1980 

1981 

1982 

1983 

1984 

1985 

1986 

1987 

1988 

1989 

1990 

Big Rivers Electric Corporation 
Case No. 2019-00 __ 

Summary ofYearly Capacity Allocation 
1973-2019 

Capacity Reserved 

By HMPL 

MW % 

13 7.43% 

17 5.67% 

18 6.23% 

22 7.61% 

27 9.34% 

32 11.07% 

38 13.15% 

40 13.51% 

43 14.53% 

43 14.53% 

45 14.29% 

47 17.54% 

44 13.97% 

44 13.97% 

45 14.29% 

46 14.60% 

51 16.19% 

51 16.19% 

Surplus Capacity 

Allocated to 

Big Rivers 

MW % 

162 92.57% 

283 94.33% 

271 93.77% 

267 92.39% 

262 90.66% 

257 88.93% 

251 86.85% 

256 86.49% 

253 85.47% 

253 85.47% 

270 85.71% 

268 82.46% 

271 86.03% 

271 86.03% 

270 85.71% 

269 85.40% 

264 83.81% 

264 83.81% 

Net Rated 

Total Capacity 

MW 

175 

300 

289 

289 

289 

289 

289 

296 

296 

296 

315 

315 

315 

315 

315 

315 

315 

315 
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Contract Year 

(June 1 - May 31) 

1991 

1992 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

Big Rivers Electric Corporation 
Case No. 2019-00 __ 

Summary ofYearly Capacity Allocation 
1973-2019 

Capacity Reserved 

By HMPL 

MW % 

52 16.51% 

53 16.83% 

54 17.14% 

57 18.10% 

62 19.87% 

62 19.87% 

65 20.83% 

66 21.15% 

75 24.04% 

87 27.88% 

92 29.49% 

95 30.45% 

95 30.45% 

95 30.45% 

95 30.45% 

95 30.45% 

95 30.45% 

95 30.45% 

Surplus Capacity 

Allocated to 
Big Rivers 

MW % 

263 83.49% 

262 83.17% 

261 82.86% 

258 81.90% 

250 80.13% 

250 80.13% 

247 79.17% 

246 78.85% 

237 75.96% 

225 72.12% 

220 70.51% 

217 69.55% 

217 69.55% 

217 69.55% 

217 69.55% 

217 69.55% 

217 69.55% 

217 69.55% 

Net Rated 

Total Capacity 

MW 

315 

315 

315 

315 

312 

312 

312 

312 

312 

312 

312 

312 

312 

312 

312 

312 

312 

312 
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Contract Year 

(June 1 - May 31) 

2009 

2010 

2011 

2012 

2013 

2014 

2015 

2016 

2017 

2018 

2019 

Average 

Through 2019 
Contract Year 

Note: 

Big Rivers Electric Corporation 
Case No. 2019-00 __ 

Summary ofYearly Capacity Allocation 
1973-2019 

Capacity Reserved 

By HMPL 

Surplus Capacity 

Allocated to 

Big Rivers 

Net Rated 

Total Capacity 

MW % MW % MW 

100 32.05% 212 67.95% 312 

105 33.65% 207 66.35% 312 

110 35.26% 202 64.75% 312 

115 36.86% 197 63.14% 312 

115 36.86% 197 63.14% 312 

115 36.86% 197 63.14% 312 

115 36.86% 197 63.14% 312 

115 36.86% 197 63.14% 312 

115 36.86% 197 63.14% 312 

115 38.46% 197 61.54% 312 

125 40.07% 187 59.94% 312 

70.23 22.76% 235.89 77.24% 

1993 Amendments to Contracts: P.13, STATION TWO 

DECOMMISSIONING COSTS, 8. If Big Rivers exercises its 

option under Section 1.1 of the May 1, 1993 Amendments 

to extend the life of the Contracts for the operating life of Station Two, 

as heretofore defined, the parties shall bear decommissioning costs of 

Station Two in the proportions in which they shared capacity costs 

during the life of Station Two. 
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Big Rivers Electric Corporation 
Case No. 2019-00 

HMPL Station Two Decommissioning Costs 

TOTAL 
(a) 

(a) = (b) + (c) + (d) 

Ramp Down 
Station Two Only 
Reid & Station Two 
Reid, Green, & Station Two 

Subtotal 

CCR 
Station Two Only 

Auxiliary Power 
Station Two Only - May & June 
Station Two Only - Feb., Mar., & April 

Subtotal 

Asset Sale 
Station Two Only 

Total Cost 

Henderson Allocation 
Percentage of Total Cost 

Henderson Allocation of Total Cost 

$ 

$ 

June 30, 2019 Amount Due from Henderson 
Total Allocated Decommissioning Costs 

412,478.57 

164,847.69 

259.50 
577,585.76 

29,046.40 

9,914.42 

43,024.50 

52,938.92 

325.80 

659,896.88 

Payments Received (Auxiliary Power Feb, Mar & Apr) 
Balance Due 

Case No. 2019-00 __ _ 
Exhibit Pullen-2 
Direct Testimony of Michael T. Pullen 
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REID 
(b) 

$ $ 
28,422.02 

20.30 

28,442.32 

$ 28,442.32 $ 

GREEN 
(c) 

$ 

141.77 

141.77 

(611.21) 

(469.44) $ 

$ 

$ 

$ 

STATION 
TWO 

(d) 

412,478.57 

136,425.67 

97.43 
549,001.67 

29,657.61 

9,914.42 

43,024.50 

52,938.92 

325.80 

631,924.00 

22.76% 

143,825.90 

143,825.90 

9,727.84 

134,098.06 



From: 
Selllltl: 
ic: 
SWJb]ea:tt: 

Bob, 

Chris u .. i'rnn, .. rt.ru>rl 

Friday, August 10, 2018 2:51 PM 
Berry, Bob 
RE: HMPL Response 

We do believe we are obligated for the long-term remediation ofthe ash pond, and that the costs shouldl be allocated 
according to the capacity split (apprmdmately 22/78 percent). We also believe that we are obligated on the asbestos 
remediation, again on the same spilt. I believe that these items should be addressed separately from our agreement to 
close the plant early, and purchase bridge power. 

Please let me know if this helps you evaluate the offer and move forward. 

Thanks, 

Chris 

From: Berry, 
Sent: Wednesday, 
Tc: Chris Heime,:ar1~n.-rl 
Subject: RE: HMPL Response 

Chris, thank you for the response; however I do have one initial question. In our previous meeting you verbally agreed 
to pay for HMPLs share of the asbestos removal and the Ash Pond. HMPL's share was defined as the proportion in 
which they shared capacity costs during the life of Station Two. By striking paragraph 12 (a) and (b) does this mean you 
are no longer agreeing to pay those cost? Could you please let me know the answer to this question so that we can 
adequately evaluate this offer. Once I have your official position regarding the asbestos and ash pond cost we will 
respond to this offer 

Thanks 
Bob 

&=rem: Chris Heimga 
Sent: w"'""''"ct'll:au~ 
To: Berry, Bob 
SubJect: HMPL Response 

Dear Bob, 

In response to the latest version of the draft term sheet, received on August 3, 2018, HMPL is willing to acknowledge 
that both parties are reserving for later determination the Issues referenced in Paragraph 12. Paragraph 12 does not 
deal directly with the early discontinuation of Station Two generation, and the Issues referenced in in Paragraph 12(b) . 
are not directly or imminently related to the shutdown as contemplated by the parties in the term sheet. We 
acknowledge that the parties are reserving their positions on these issues by deleting paragraph i2 from the term sheet, 
and adding the issues referenced in that paragraph to the list of Issues that remain unresolved. 

HMPL's approved version of the term sheet is attached for your consideration. 
1 
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Sincerely, 

Chris Heimgartner 
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Pullen, Mike 

From: 
Sent: 
To: 

Ken ,...,.-,,mro;:o 

Friday, January 04, 2019 2:04 PM 
Pullen, Mike 

Cc: 
Subject: 

Joella Wilson; Tammy Kensler; Scott, Keith; Sharon Farmer; Randall Redding 
BREC Meeting (1/3/19) 

Mike, 

Per our meeting yesterday: 

• Linebach "' Funkhouser, Inc~ 
Proposal for Environmental and Bid Specification Services 
HMP&L will not participate or share in the cost of the engineering services provided by this proposal. 

• Auxiliary Power 
HMP&L will not be responsible for auxiliary power effective 2/1/19 .. 

• Coal Inventory- Since the power market looks Soft for January, HMP&L is currently checking with Alliance to see 
if the 19,000 tons of coal ordered for January can be decreased or cancelled. If this is a problem please let me 
know as soon as possible. 

• Making Station Two Safe after 2/1/19- HMP&L will participate in the cost of this process at the 22.61% 
split. Payment for this will be by approved invoices only. May HMP&L request a copy of the scope of work, 
timeline .and estimated cost for our review. 

Thanks, 
KMB 

Kenneth M. Brooks 
Power Supply Director 
.- .. ; -tl ~I I t. I Power & Light 

This e-mail transmission, including any attachments, is confidential (and may be privileged) and is intended solely for the 
use of the individual (s) or entity to whom it is addressed. Any unauthorized review, use, distribution, forwarding, copying 
or disclosure to or by any other person is prohibited. If you have received this e-mail in error, please notify the sender by 
reply e-mail and destroy all copies of the original message and do not store, or copy this email or any attachments on any 
medium. Finally, computer viruses can be transmitted via e-mail. The recipient should check this e-mail and any 
attachments for the presence of viruses. HMP&L accepts no liability for any damage caused by any virus or other harmful 
program transmitted by this e-mail. · 
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Pullen, Mike 

From: 
Sent: 
To: 
Cc: 
Subjed: 
Attachments: 

Mary, 

HMP&L's comments are attached. 

Ken ... rr•nvc:• 

Friday, February 01, 2019 12:00 PM 
Holmes, Mary 
Joella Wilson; Tammy Kensler; Bunch, Gary; Scott, Keith; Pullen, Mike 
RE: H-19-101 Asbestos Abatement 
H-1 H-2 ASBESTOS ABATEMENT SPEC - DRAFT.docx 

I want to reiterate, HMP&L will not participate in or accept bids for, asbestos abatement at Station Two. 

KMB 

From: Holmes, 
Sent: Thursday, 
To: Ken "'rn'"""" 
Cc: Bunch, 
Subject: H-19-101 Asbestos Abatement 

Ken, 

Please find attached specification for the asbestos abatement. At this time, we do not have any of the dates in it but 
will insert once we know what they are. Please let me know if you have any questions. 

Thanks, 

!( tV-,IIo~ttre.f 
PN6rJI'Uit4(t +-rt II 
&; Rri!eN Efu&,.tb to"/'PI"Qfto" 
900() llf?-'*'" 2096 

ttr 12152 

The Information contained In this transmission Is Intended only for the person or entity to which It Is directly addressed or copied. It may contain material of 
confidential. and/or private nature. Arry review, retransmission, dissemination or other use of, or taking of any action In reliance upon, thls Information by persons or 
entHies other then the Intended recipient is not allowed. If you receive this message and the Information contained therein by error, please contact the sender and 
delate the material from your/any storage medium. 
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Berry• Bob 

Frgm: 
Sent: 
To: 
Cc: 

Subject 

Bob, 

Thank you for the information. 

Chris .... .,..mnr~rn,l!!n 
Friday, March 01, 2019 2:53 PM 
Berry, Bob 
Brad Bickett; Randall Redding; Steve Austin; Sharon Farmer; Barbara Moll; Ken Brooks; 
Christian Jolly 
RE: Term She.et 

We are not going to separate out the Asbestos from the larger settlement. We appreciate the option, but decline. 

Thanks, 

Chris 

Ken 

SubJect: RE: Term Sheet 

Chris, I appreciate the update. As an FYI, we received the bids for the asbestos abatement yesterday and they range 
from $1.3M to $1.8M. I am requesting that HMPL agree to go forward with the asbestos abatement irrespective of the 
term sheet. A comprehensive evaluation of the bids has not yet been completed; however, based on the bids, HMPLs 
share of the cost would be approximately $294,000 at the $1,3M bid (22.61%) and $407,000 at the $1.8M bid. As an 
FYI, as of February 28, all employees have been released from Station Two. My concern is that the asbestos could 
become a safety and an environmental issue and It needs to be abated as soon as possible to avoid any of these 
issues. Please let me know ff you agree to share in the asbestos abatement as described above. 

Thanks 
Bob 

frgm: Chris Helmgartner 
Sent: Friday, March 
To: Berry, 
Cc: Brad 

Subject: Term Sheet 

Dear Bob, 

1 

Ken 
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We have been working hard on a reply to your latest term sheet and have not gotten there yet. I will be out of town and 
generally unavail~ble after today until March 14. We will probably not get a reply ready for you by the end of business 
today, and that will likely delay any reply until mid-March. 

Just wanted to keep you posted. 

Sincerely, 

Chris 
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Pullen, Mike 

From: 
Sent: 
To: 
Subject: 

From: Ken 
Sent: Monday, 
To: Tutor, Ellzabt~thl 
Cc: Joella \1\/il•~nnl 
Subject: RE: May 2019 

Elizabeth, 

Tutor, Elizabeth 
Tuesday, July 09, 2019 10:42 AM 
Pullen, Mik~ 
FW: May 2019 Auxiliary Load Invoice 

As of May 1, 2019, HMP&L will no longer share the cost of auxiliary load for Station Two. HMP&L agreed to share the 
cost to make Station Two "safe" and "secure" after the February 2019 shutdown and to our understanding this was 
completed in April of this year. Any further costs for Station Two will no longer be shared or the responsibility of 
HMP&L. 

If you have any questions please let us know. 

Thanks, 
KMB 

From: Tutor, Eliza 
Sent: Monday, J 
To: Ken 

Ken/Joella, 

Attached is the May Auxiliary Load Invoice and supporting calculation spreadsheet. 

Please let us know if you have any questions. 

Thank you, 
Rivers Corporation; 201 :r Street Henderson, KY 42420; 

1 Case No. 2019-00. __ 
Exhibit Pullen-7 

Direct Testimony of Michael T. Pullen 



The Information contained In this transmission Is Intended only for the person or entity to which H Is directly addressed or copied. It may contain material of 
confidential and/or private nature. Any review, retmnsmlsslon, dissemination or other use Of, or taking of any action In reliance upon, this Information by pe111ons or 
entities other than the Intended recipient Is not allowed. If you receive this message and the Information contained therein by error, please contact the sender and 
delete the material from your/any storage medium. 

2 Case No. 2019-00 __ 
Exhibit Pullen-7 

Direct Testimony of Michael T. Pullen 



Big Rivers Electric Corporation 
Case No. 2019-00, __ _ 

Coleman Retire-in-Place Cost Summary 

Table A-2 
Kenneth C. Coleman Station 

Retire in Place Cost Summary 

One Time Costs 

Description 

Asbestos Abatement 

Shutdown Plant Equipment and Structures 

Coal Pile Remediation 

Ash Pond Remediation* 

Other Pond Remediation 

Unit Cleanup and Disposal 

Site Security 

Credits 

rement in Place Subtotal 

PROJECT INDIRECTS (5%) 

CONTINGENCY (20%) 

TOTAL PROJECT COST (CREDIT) 

Line Item Costs 

Ongoing Costs 

Description 

Asbestos Inspection 

Common Site Maintenance 

Chimney Inspection 

Site Security 

Environmental Monitoring 

Retirement in Place O&M Subtotal 

PROJECT INDIRECTS (5%) 

CONTINGENCY (20%) 

TAX LIABILITY 

INSURANCE PREMIUM 

ANNUAL O&M COST 

Line Item Costs 
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Table 3-S: Major Planned Capital Expenditures (Total Plant) 

·------··---~pril19, 2018 
IRP Report to HMP&L 

· fJiaJo~flGStapitalltem 'Cost M$ . Completion Year 

1. Turbine Overhaul- Unit 1 $8.0M i019 
2. Turbine Overhaul- Unit 2 $8.3 M 2021 
3. Dry Bottom Ash Under Boiler Conveyor $20.9 M 2023 
4. FGD Wastewater Installation $34.1 M 2023 
5. TOTAL $71.3 M 2023 

Estimates for turbine overhaul provided by HMP&L and environmental upgrade capital cost based on 2016 B&V study 
estimates. All cost shown in nominal dollars ond escalation based on annual inflation rate of 2.15%. 

3.1.4 HGS Decommissioning Cos1 

® .:se~ff~rlOSWfiexe. Hie HGS p.funtls·retirea:ancrFfM"P'".!h.P-'u~'lternative. generation..l§.~;£~] 
~ssumesJ!lafH'GST~ "aetoiifmissioned" and fnat no significant expeti.Ciit:ures:occur:Jnrslllitfii:ig:_dgym 

(ffi~-'plaht ar!o:tfi:¢.exis!ink.g:gli1p..!,!lent Wflf6ea0ai1Cloned~ lnsteaza,J~alte·rnative sceniii.i6s,assy~j 

\BMPE'(WiiJ~s:ecuflWCQ.!!iJ1..@~to maintai!i..lnm:.9~ti<lle "seturJtYJ~erso!lner.aH'he·site .for an"anOO!al 
@illl)f :aptifo!Qm ateiY]:775;Qoo:(LQ20S!);; 

3.2 AlTERNATIVES TO HGS 
The IRP supply side alternatives to HGS represent a large cross section of generation technologies that are 
commercially viable today and, for the most part, would be able to be sited in or around HMP&l's service 
territory. The alternative options also include renewable resources, and the study assumes that wind 
projects could be acquired via a PPA with a wind developer. More importantly, this evaluation of 
alternative generation resources is not meant to suggest that these are the only alternatives available to 
HMP&l, but instead, are meant to address whether or not there are viable generation alternatives to 
continuing to operate the HGS facility either in partnership with BREC or without BREC. 

At a high level, the cross section of alternative generation technologies includes reciprocating engines 
("RICE"), smaller gas-fired generation (both peaking and intermediate generation), renewables, and 
modular nuclear. The modular nuclear is just a touch point for evaluating "non-gas» alternative resources 
within the IRP. · And while this study assumes specific technologies from specific vendors (e.g. GE's 
lM2500), several manufacturers offer similar generating technologies and the information provided 
should be assumed to be generally applicable to other similar generating technologies from other 
vendors. 

In addition to the generation resources, the IRP study also assumes that HMP&l could directly interact 
with the MISO market and third-party suppliers and purchase spot energy as well as enter into bilateral 
agreements for longer term energy or capacity purchases. All scenarios have some interaction with the 
MISO market and several scenarios have combinations of generation resources and block purchases from 
a third-party supplier at a fixed price. 

Table 3-6 contains key assumptions for the alternative generation resources' capital cost, FOM, VOM, and 
heat rates. Please note that the capital cost reflects "installed capital cost" in 2018$ and includes Interest 
During Construction (IDC). Information for this table is comprised of several sources, including EIA's 20i7 
Annual Energy Outlook, SNl energy database (which is widely used in the energy industry and licensed for 
use by GDS), and other GDS client projects. 

'.l,., e 110 

I 
j 
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B€!~ Ri' G 1g. ; · ;vers 
.. EL~Cd\IC CORP.ORATION 

December 7, 2018 

Mr. Ken Brooks 
Power Supply Dir~ctor 
Henderson Municipal Power & Ught 
1 00 Fifth Street 
P.O .. Box8 
Henderson, KY 42419-0008 

20 1 Third Street 
P.O. Box 24 
Henderson, KY 424190024 
'270-827-2561 
www .bigrivers.com 

RE: STATION MO ASH ·POND ·AND ADDITIONAl COMPLIANCE ACTIVITIES 

Dear Ken: 

As you know, HMP&L and Big Rivers have agreed to cease operations at Station Two 
effective February 1, 2019. Once Big Rivers is no longer the. operator of Station Two, 
the City wm, as the owner and operator of Station Two, become directly responsible for 
taking the requisite action to ensure· Stati.on Two remains in compliance with all federal 
and state environmental laws. To that en€:'f, J. am writing to make you. aware of certain 
~b,ligations·arolmd the closure of the Station Two ash pond as well as corrective action 
that must be taken related to the detection of statistically significant groundwater 
exceedances detected aUhe Station Two ash pond. 

I 

Station Two Ash Pond·ceosure 

As we.discussed during our meeting on December7, 2018, the HMP&l Station Two 
CCR surface impoundment C'ash pond") is unlined. Furthermore, as of October 17, 
2018, testing at the ash pond revealed that it does not meet the aquifer separation 
requirement set forth in the CCR regulations nor did it pass the seismic test set forth in 
Section 257.63(a) of the CCR reg~lations. As such, these events triggered the ctosure 
requirements set forth in Section 257.101 (b)(1),·which when ap,plied to Station Two, 
provides· that within 6 :months of October 17, 2018 (i.e. by April 17, 2019), the operator 
must cea~ placing CCR and non-CCR ·wastes In the ash ·pond and close the CCR Unit 
in accord~nce with the requirements of Section 257.102. While the EPA has proposed 
to allow an ash pond required to close under Section 257.101(b)(1) to continue to 
accept non-CCR waste if there is no alternative disposal capacity, there is currently no 
rule in place that allows for this course of action. · 

Big Rivers bas already developed a closure plan for the HMP&L Station Two ash pond 
as is requi~ed by the CCR Rule. This·, along with the results of the groundwater and 
seismic testing that has bee.n performed, are posted on Big Rive.rs' Website under the 

Yoor Touchstone Energy· Cooperative ~ 
Case No:'21>19-00 --
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Mr. Ken Brooks 
December 7, 2018 
Page Two 

Environmental Services tab. ft provides that ·closure will occur by dewatering and 
capping the unit in place. The estimated time for completing closure is frve years. 
Se·ctlon 257.102(3) provides commen·cement ·of closure occurs when: 

., Any activities are taken to irnp.lement the written closur:e plan; 
• The ·operator has sul;lmitted a closure permit application; or 
" The operator has taken steps to comply with state standards for cfosure. 

Therefore, HMPL must inmate one of" these actions/activities with re~p.ect to the Station 
Two ash pond by April 17, 2019., unless alternate disposal capacity is shown tQ be 
unavailable for non-CCR wastes AND· EPA adopts the amendment for non-CCR waste 
as part. of Section 257.1 03. Fo,r example, HMPL may want to consider submittal of a 
closure plan to KDWM for the HMP&L Station Two ash p·ond by April17, 2019. Another 
option· HMP&L may want to cons.ider is commencing dewateririg by April17, 2019, 
assuming CQntinued disposal of non-CCR wastes is not permissible as discussed 
above. 

Closure of the HMP&L Station Two ash pond must be completed within five years of 
commencement of closure unless an extension is granted. As. such, closure may need 
to be completed as early l!s April 2024. An extension of up to two ·years for ash ponds· 
smaller than 40 acres, such as the Station Two pond, is available if it is demonstrated 
that It is not feasible to complete closure within five years. 

In summary, and subject to the above, below is the projected closure schedule for the 
HMP&L Station Two ash pond:. 

• Cease accepting CCR and no.n~CCR wastes by April17, 2019 

• Commence closure by April17, 2019 

• Compfete closure by April 17, 2024 

CORRECTIVE ACTION CONSIDERATION/SCHEDULE 

Regardless of the crosure schedule abc;JVe which is triggered by the CCR Rule, there 
are ad.ditional actioris Which must be taken with respect to the Station Two ash pond as 
a result of statistically significant groundwater ex~eedances which were detected at the 
site of the Station Two ash pond by the Octobet 15, 2018, trigger date. As a result, 
corrective measures assessment and selection of a eorrective action rem~y for the 
HM.Pl Station Two ash pon~ groundwater exceedances under Section 257.96 through 
257.98 will need to considered and coordinated. with the HMP&l Station Two ash pond 
closure schedule. This will be an important ~nsideration in the event HMP&L pursues 
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continued use of the ash pond for non-CCR· waste for·a period .of time, assuming EPA 
adppts a final rl,lle .allowing that practice. Therefore, .Per .the CCR Rule, the projected 
corrective measures assessment and .correctiVe action scheduiE;ld for the HMPL Station 
Two ash pood is as follows: 

Assessment of Corrective Measutes.for Groundwater 

~ lnitia"te corrective measures assessment by january 14, 2019 (a$suming non 
«alternate source" demonstration attempted) 

• Complete corrective measures assessment by April15, 2019 (or June 14, 2019 if 
60-day extension is used) 

Selection of Corrective Action Remedy 

.. Initiation Trigger: Completion of corrective measures assessment 

• Selection Schedule: Complete the "selection" "as soon as ·feasible" 

o Public· notice of remedy selection 30 days in advance 

o Final remedy selection may have to be reviewed and approved by KDEP 
even if WIIN Act regulations have not been adopted 

I 

o Potential option if no WINN Act regulations are in effect is to selectlconfirm 
remedy via an Agreed Order 

o Final remedy selection could be in mid to late 2019 

,. Initiation of Corrective Action: Initiate corre<?tive action within 90 days of remedy 
selectiQn (potentially late 2019 to early 2020} 

• Completion Schedule: Based on remedy schedule 

ONGOING ENVIRONMENTAL REPORTING 

finally, I wanted to again remind you about the ongoing environmental reporting 
obligations under the litle V permit as well as the i<PDES Permit associated with 
Station Two that will need to be continued following the cessation of operations at 

. Station Two. As was discussed·with you durtng meetings held between you, Tom Shaw 
and others regarding environmental compliance at Station Two following the cessation 
of operations at Station Two on June 21 and 22, 2018, there will still remain various 
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reports that must be filed in order to. remain ·in compliance with environmental permits 
and regulatitms. In order to minimize those. reports, I recommend that the City and Big 
Rivers notify the· EPA that Station Two will.permanently cea$e operations effective 
February 1, 2019, and requestthat It be removed from the Title V permit This will 
minimize the amount of required reporting under that permit. In the event the City 
agrees with that CQUrse· of action, please notify Big Rivers in writing of that agreement 
so that we can take the necessary ·action. 

After you have had the opportunity to review the above, I would be happy to meet with 
you to go over any of these requirements· and discuss coor~inating the transfer to these 
responsibilities to HMP&L so that HMP&L will be in a position to· move forward with 
these actions in a timely manner. As. such .. please contact me at your earliest 
convenience to so that we can set up a time to continue these discussions. 

~~---
Mike Pullen 
Vice President Power Production 
Big Rivers Electric Corporation 

cc: Robert W. Berry 
Tom Shaw 
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Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

Green Landfill - Estimated Costs for Environmental Remediation 

Description 

2019 Project to install two interceptor trenches for capture of leachate and seeps 

2020 Green Landfill perimeter seepage collection system 

Total 

Ongoing groundwater monitoring costs (annual basis) 
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Cost 

$ 2,000,000 

5,489,616 
$ 7,489,616 

$ 10,000 



Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

Existing HMPL Station Two Joint Use Facilities to Remain in Service 

1. Barge Mooring Cells No. 1 N, 2N, 3N, 4N, 1 S, 28, 38, & 48 as shown on Burns & 

Roe Drawing No. 04-3280-83200. 

2. One Coal Barge Unloader, McDowell Wellman, 1000 net ton/hr. capacity. 

3. One Coal Conveyor, 1 as shown on attached Exhibit 2. 

4. One Crusher House fed by Conveyor No. 1. 

5. Four 161 KV Oil Circuit Breakers, General Electric, S/N 0139A7206208, 

0139A7206209, 0139A7206212, 0139A7206213, located in Plant Switchyard. 

6. One Lot of Line Terminal Structures, Bus, Relay Panels, etc., located in Plant 

Switchyard as shown on attached Exhibit 2. 
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Big Rivers Electric Corporation 
Case No. 20 19-00. __ _ 

Existing HMPL Station Two Joint Use Facilities to Remain in Service 
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Big Rivers Electric Corporation 
Case No. 2019-00 __ 

Existing HMPL Station Two Joint Use Facilities to be Decommissioned 

1. Seven Coal Conveyors, 2, 3A, 38, 4A, 48, 58 & 68 as shown on attached Exhibit 2. 

2. One Reclaim Hopper which feeds coal conveyors 4A & 48. 

3. One Water Treatment Plant with Demineralizer Building and associated equipment. 

4. One 50,000-gallon capacity Fuel Oil Storage Tank & distribution system. 

5. One Flyash Silo, Sump & System Components. 

6. One prefab metal Warehouse adjacent to Fly Ash Silo. 

7. Coal Handing Equipment as listed in Continuous Property Records. 

8. One lot of Materials & Spare Parts in Big Rivers Warehouse No. 15 as defined by 

inventory control records. 

9. One Ash Pond and Effluent Lines. 

10. Circulating Water Lines as shown on attached Exhibit 2. 

11. Two Step-Up Transformers, McGraw Edison, S/N C-04280-5-1, C-04280-5-2, located 

in Plant Switchyard. 

12. Two Auxiliary Transformers, Westinghouse, S/N RCP 37261, RCP 37262, located in 

Plant Switchyard. 

13. One Excitation Transformer, General Electric, S/N D-597562, located in Plant 

Switch yard. 

14. One Tugboat- The 'William Newman" 37 feet long, 21.27 gross tons, 14.0 net tons, 

coastguard capacity 350 HP. (Already decommissioned) 

15. Station Two Ash Pond Dredgings iri Green Station Sludge Disposal Landfill adjacent 

to Green River South of Green Station. 

16. Two Lime Slaking Water Pumps and Lines to Slaking Building. 

17. Two Pug Mill Mixers. 

18. One Vacuum Filter and Associated Equipment Including Building Expansion as shown 

on attached Exhibit 2. 

19. Two New Thickener Underflow Lines and Two Flow Monitors. 

20. Two Control Systems on Big Rivers' Green Station Thickener Return Water Tanks .. 
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Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

Existing HMPL Station Two Joint Use Facilities to be Decommissioned 

.I;W ·Ill 
·~~m 

1 • I t • 

!: ~! 

---------- ---------·------lli=il"•·-------·-·· : ; 

-...~-~--

. ~ .:·.! 

I, l 
! .. 

, I .. v..-.-------------· ------1- -

i 
! 
i 

• • . ':· j, : .... 

l . 

•I .. 

- . ..:· ... ~::;.~·· ·::-: ;_. i . . -· 

-,i 1 
I U, I 
I ,. !=t i !. 

' h" 
;e 

Case No. 2019-00 __ _ 
Exhibit Pullen-13 

Direct Testimony of Michael T. Pullen 
Page 2 of 2 



ORIGINAL 
'·~ 

Big BJy~·~I§ 
Your Touchstone Energy"' Cooperative ~T.)( -

COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

APPLICATION OF ) 
BIG RIVERS ELECTRIC CORPORATION ) Case No. 

FOR ENFORCEMENT OF ) 2019-00. __ 
RATE AND SERVICE STANDARDS ) 

DIRECT TESTIMONY 

OF 

MARK J. EACRET 
VICE PRESIDENT OF ENERGY SERVICES 

ON BEHALF OF 

BIG RIVERS ELECTRIC CORPORATION 

FILED: July 31, 2019 

Application Exhibit 5 



~-,~ 

B(Ri~ers g ELECTRIC CORPORATION 

Your Touchstone Energy® Cooperative ~1'.): -
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

APPLICATION OF ) 
BIG RIVERS ELECTRIC CORPORATION ) Case No. 

FOR ENFORCEMENT OF ) 2019-00 __ 
RATE AND SERVICE STANDARDS ) 

DIRECT TESTIMONY 

OF 

MARK J. EACRET 
VICE PRESIDENT OF ENERGY SERVICES 

ON BEHALF OF 

BIG RIVERS ELECTRIC CORPORATION 

FILED: July 31, 2019 

Application Exhibit 5 



DIRECT TESTIMONY 

OF 

MARK J. EACRET 

Table of Contents 

I. INTRODUCTION ......................................................................................................... 1 

II. PURPOSE OF TESTIMONY .................................................................................... 3 

III. HENDERSON'S CAPACITY REQUIREMENT FOR FISCAL YEAR 

2018/2019 ......................................................................................................................... 4 

IV. HENDERSON'S SHARE OF MISO RELATED COSTS ................................. 5 

V. CONCLUSION .............................................................................................................. 9 

Application Exhibit 5 
Case No. 2019-00 __ 



1 

2 

3 

4 

5 I. 

6 Q. 

7 A. 

8 

9 

10 

11 Q. 

12 A. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

DIRECT TESTIMONY 

OF 

MARKEACRET 

INTRODUCTION 

Please state your name, business address and occupation. 

My name is Mark Eacret. My business address is 201 Third Street, 

Henderson, Kentucky 42420. I am the Vice President of Energy Services for 

Big Rivers Electric Corporation ("Big Rivers"). 

Please summarize your education and professional experience. 

I graduated from Indiana University- Purdue University at Indianapolis 

with a Bachelor of Science in Accounting and Indiana University with a 

Master of Business Administration with a concentration in Finance. I was 

employed by Cinergy and its predecessor companies from 1980 to 1999 in 

various roles including managing the analytical support for the company's 

wholesale marketing and trading functions. Between 1999 and 2014, I was 

employed by Ameren Corporation. During that time period, my team and I 

provided analytical support to the company's marketing and trading 

functions. In 2007, I assumed the additional responsibility of Controller for 

Ameren's merchant generation operation, Ameren Energy Resources ("AER"). 

In 2011, I was named Controller and Vice President of Business Services at 
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AER. When Ameren sold its merchant generation function at the end of 

2013, I moved to Sunflower Electric Power Corp in January 2014 as the 

Senior Manager of Market Operations and Power Contracts and was part of a 

team that transitioned the company into the Southwest Power Pool 

Integrated Market. I assumed my current position with Big Rivers in April 

2015 and have been employed in this capacity since that time. 

Please summarize your duties at Big Rivers. 

I am primarily responsible for marketing the generation of Big Rivers not 

needed for Member load, hedging the prices of the capacity and energy from 

that generation, and managing the commercial aspects of the company's 

interactions with the Midcontinent Independent System Operator, Inc. 

("MISO"). 

Have you previously testified before the Kentucky Public Service 

Commission ("Commission")? 

Yes. I testified and sponsored responses to information requests in Big 

Rivers' most recent fuel adjustment clause review (Case No. 2019-00007), and 

I sponsored responses to information requests in Big Rivers' pending 

integrated resource plan review proceeding (Case No. 2017-00384) and in the 

proceeding Big Rivers filed last year in which the Commission issued a 

declaratory order finding that Station Two was no longer economically viable 
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and that most of the Station Two Contracts had terminated as a result (Case 

No. 2018-00146). 

PURPOSE OF TESTIMONY 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony is to describe the MISO fees incurred by Big 

Rivers and owed to Big Rivers by the City of Henderson and the City of 

Henderson Utility Commission (collectively, "Henderson") and explain the 

methodology used to calculate those fees. I also discuss an issue relating to 

Henderson's required capacity reservation for Fiscal Year 2018/2019. 

Are you sponsoring any Exhibits? 

Yes. I have prepared the following exhibits to my prepared testimony. 

• Exhibit Eacret-1 - Professional Summary 

• Exhibit Eacret-2 - Calculation of HMPL Resource Adequacy 

Requirement 

• Exhibit Eacret-3 - Definitions of MISO Fees Due from Henderson 

• Exhibit Eacret-4 - MISO Fees Due from Henderson by Type and 

Month 
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HENDERSON'S CAPACITY REQUIREMENT FOR FISCAL YEAR 

2018/2019 

Please explain the issue between the parties relating to Henderson's 

capacity reservation for Fiscal Year 2018/2019. 

Mr. Chambliss explains in his testimony that Big Rivers joined MISO in 

2010 as the most economically feasible method of complying with its and 

Henderson's NERC contingency reserve requirements, and that since Big 

Rivers joined MISO, Big Rivers' and Henderson's NERC contingency reserve 

requirements are based on the MISO Planning Reserve Margin Requirement 

("PRMR"). Under the Power Sales Contract and the System Reserves 

Agreement, as amended, Henderson is required to reserve sufficient capacity 

from Station Two to satisfy its PRMR. However, for Fiscal Year 2018/2019, 

Henderson reserved less capacity than was required to satisfy its PRMR. 

How is Henderson's PRMR calculated? 

Attached hereto as Exhibit Eacret-2 is the calculation that Big Rivers 

provided to Henderson in March of 2018 showing that, for Fiscal Year 

2018/2019, Henderson's PRMR was 125 MW. 

How much capacity did Henderson attempt to reserve from Station 

Two for Fiscal Year 2018/2019, and how does Henderson's attempt to 

reserve less capacity than required affect Big Rivers? 
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A. 

Q. 

A. 

IV. 

Q. 

A. 

Henderson attempted to reserve only 115 MW of capacity from Station Two 

or Fiscal Year 2018/2019. By reserving less capacity than required, 

Henderson artificially increased Big Rivers' share of the Station Two fixed 

costs that Big Rivers was required to pay through Station Two Capacity 

Charges. 

Did Big Rivers inform Henderson that it needed to reserve additional 

capacity for Fiscal Year 2018/2019? 

Yes. And although Henderson disagreed with Big Rivers' calculation, 

Henderson did attempt to purchase 8 MW of capacity from the MISO market 

for the 2018/2019 MISO planning year (June 1, 2018 to May 31, 2019), but in 

Zone 9 rather than in Zone 6 where Henderson's load is located. Big Rivers 

rejected this attempt because by trying to purchase the capacity in the MISO 

market rather than reserving additional capacity out of Station Two as 

required by the Contracts, Henderson was again trying to shift additional 

Station Two Capacity Costs. onto Big Rivers and its Members. 

HENDERSON'S SHARE OF MISO RELATED COSTS 

Please summarize the MISO fees that Big Rivers has allocated to 

Henderson and that Henderson has failed to pay. 

These are fees assessed to Big Rivers by MISO resulting from the energy 

used by Henderson to serve its native load and are associated with costs Big 
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Rivers incurred to meet Henderson's standby capacity requirements set forth 

in accordance with Section 2.2(b) of the System Reserves Agreement, as 

amended, and as described in detail in the Direct Testimony of Michael W. 

Chambliss. These fees were incurred by Big Rivers between December 10, 

2010, and May 31, 2016, and total $1,422,761.54. The definitions of the 

various MISO fees that make up this total are presented in Exhibit Eacret-3. 

Exhibit Eacret-4 presents the detail of the fees by month and type. 

Please describe the process by which these fees are assessed to Big 

Rivers on account of the energy used by Henderson to serve its 

native load. 

Following Big Rivers' integration into the MISO Energy and Ancillary 

Services market on December 1, 2010, Station Two was offered into the MISO 

market per the MISO Open Access Transmission, Energy and Operating 

Reserve Markets Tariff, according to the rules and processes included in the 

tariff and Business Practice Manuals. As the operator of Station Two under 

the Station Two Contracts, Big Rivers acted as the Market Participant for 

Station Two generation and Henderson native load transactions within the 

MISO market between 2010 and February I, 2019. 

Upon receiving an invoice from MISO, Big Rivers allocated to 

Henderson its share of the Charges under the Service Schedules presented in 

Exhibit Eacret-3 based upon the ratio of Henderson load to the total of 
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Henderson and Big Rivers load. Mter the invoice was prepared each month, 

which includes a Summary Bill and tabs setting out the charges associated 

with each schedule, Big Rivers submitted those invoices to Henderson for 

payment. 

Please explain why Big Rivers has allocated these fees to Henderson. 

The types of fees being allocated to Henderson are a direct pass through of 

those fees that are incurred by Big Rivers and are directly attributable to 

Henderson's load obligations. Moreover, as described in the Direct Testimony 

of Michael W. Chambliss, these fees represent costs associated with 

Henderson's ability to maintain adequate standby capacity under Section 

2.2(b) of the System Reserves Agreement, as amended. 

Please provide a description of each of the charges under these 

schedules and what they represent. 

Exhibit Eacret-3 presents the MISO definitions of each of these fee types, but 

they fall into two categories: 

• RT Regulation, RT Spinning Reserves, and RT Supplemental Reserves 

represent charges that all load serving entities must pay to maintain 

NERC-required operating reserves, as described in the testimony of Mr. 

Chambliss. These fees make up about $358,000 (25%) of the total being 

sought here. 
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• The other fees (Schedules 17, 23, and 24) represent MISO's recovery ofthe 

costs of administering its various markets. These administrative fees 

total about $1.065 million (75%) of the fees being sought here. 

Why were these fees not included as part of the Station Two 

operating Budget during the fiscal years in question? 

Big Rivers originally included these fees in the Station Two operating budget 

for the fiscal years in question. However, Henderson objected to their 

inclusion in the budget and took the position that these fees should not be 

allocated to Henderson because Henderson was not a member ofMISO. 

Therefore, Henderson contended that it was not responsible for these fees 

and likewise refused to approve the Station Two Operating Budgets for those 

years when Big Rivers included the MISO fees as part of the budget. In order 

to reach an agreement on the operating budget for each of those years, Big 

Rivers agreed to remove these MISO fees from the budget in order to allow 

Henderson to approve the budget, but reserved its right to pursue collection 

of these fees from Henderson at a later date. This occurred each fiscal year 

between 201112012 and 2015/2016. 

Beginning in Fiscal Year 2016/2017, Big Rivers no longer agreed to 

remove the MISO fees from the annual operating budget and in 2017, 

Henderson approved the annual operating budget which contained the MISO 

fees and reserved its rights to later seek reimbursement from Big Rivers for 
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these fees. As such, any MISO fees of the nature described in this paragraph 

have been offset against the monthly capacity charges paid by Henderson to 

Big Rivers and to the extent there was a difference between the fees included 

in the budget compared to the fees that were actually incurred, they were 

included as part of the Annual Settlement calculation for Fiscal Years 

2016/2017, 2017/2018, and 2018/2019. The Annual Settlement calculations 

for Fiscal Year 2017/2018 and 2018/2019 are included as line items in the 

Interim Accounting Summary and are explained in further detail in the 

Direct Testimony of Paul G. Smith. I understand from Mr. Smith that 

Henderson has accepted the Annual Settlement calculation for Fiscal Year 

2016/2017, including the inclusion of the MISO fees. 

How has Henderson served its native load since February 1, 2019? 

Henderson has joined MISO in order to serve its native load. So, Henderson 

is now paying MISO the same fees for which it refuses to reimburse Big 

Rivers. 

CONCLUSION 

Do you have any additional comments? 

Yes. First, I would note that invoicing these fees to Henderson does not 

represent any sort of profit to Big Rivers. It is simply an attempt to recover a 

cost associated with Henderson's service to its native load customers that was 
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born by the Member Owners of Big Rivers. In fact, because Big Rivers is not 

proposing to charge Henderson interest on its past due amounts, Big Rivers 

is actually incurring a loss and is not being made whole. 

Second, Henderson and its native load customers have received a 

significant benefit from Big Rivers joining MISO at a substantial savings to 

Henderson's other options for complying with its standby capacity 

obligations. In fact, given that this dispute over MISO fees has dragged on 

since December of 2010, and based on the assumption that Henderson native 

load customers consume about 625,000 MWh each year, or 52,000 MWh per 

month, the $1.4 million in MISO fees that Henderson has refused to 

reimburse Big Rivers amounts to only about $0.41/MWh for Henderson. 

These fees are contractually Henderson's responsibility and have benefitted 

Henderson and its native load customers, and Henderson should be required 

to pay those fees and should not be permitted to shift its cost responsibility to 

Big Rivers and its Member Owners, who have already paid their share of the 

Station Two-related MISO fees. 

Does this conclude your testimony? 

Yes. 
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Professional Summary 

Mark J. Eacret 
Vice President Energy Services 
Big Rivers Electric Corporation 
201 Third Street 
flenderson,Fef 42420 
Phone: 270-844-6126 

Professional Experience 
Big Rivers Electric Corporation 

Vice President Energy Services- 2015 to present 

Sunflower Electric Power Corporation- 2014 
Senior Manager of Market Operations and Power Contracts 

Am.eren Energy Resources 
Vice President of Business Services and Controller 2011-2013 
Controller 2007-2011 
Manager of Pricing and Analysis 1999-2007 

Cinergy Corporation 
Various Wholesale Power Analytical Positions 1991-1999 
Various Accounting Positions of increasing responsibility 1980-1991 

Education 
Master of Business Administration with a concentration in Finance 

Indiana University-Bloomington 

Bachelor Degree (Accounting Major) 
Indiana University- Indianapolis 
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Big Rivers Electric Corp 

Calculation of HMPL Resource Adequacy Requirement 

2018/2019 Planning Year 

Projected HMPL NCP 

MISO Coincidence Factor 

Coincident Peak 

Losses 0.017 

Planning Reserves 0.084 

HMPL ZRC Requirement 

SEP A ZRC Allocation 

ZRC Balance Required 

ZRC/MW Capacity 

Capacity ZRC 

Unit 1 

Unit2 

153.0 

157.6 

310.6 

136.2 

124.2 

260.4 

107.3 

97% 

104.0 

1.8 

8.7 

114.5 

(10.0) 

104.5 

0.838 

124.7 2018/2019 Reservation Capacity Requirement 

83.8% One MW of Capacity equals .838 ZRC's. 
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MISO Charge Type 

DA Market Administration Amount-Sch 17* 

DA Schedule 24 Allocation Amount* 
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Big Rivers Electric Corporation 
Case No. 2019-00 __ 

Definitions of MISO Charge Types 

Definition 

Energy and Operating Reserve Markets Support Administrative Service (the "Service") is provided by the 

Transmission Provider to all Market Participants that participate in Transactions using the Transmission System or 

Energy and Operating Reserve Markets consistent with the terms ofthis Tariff or applicable Market Participant 

Agreement in a form provided for in this Tariff. A Market Participant acting as a Grandfathered Agreements 

("GFA") Responsible Entity will be assessed Schedule 17 charges for associated injection and withdrawal schedules 
submitted by the Market Participant in association with service taken pursuant to Option A, Option B, Option C or 

Carve-Out GFA Tariff provisions as ordered by the Commission. 

This Energy and Operating Reserve Markets Support Administrative Service Cost Recovery Adder provides for the 
recovery of all costs incurred by the Transmission Provider in providing the Service, inclusive of all costs resulting 
from the assignment or allocation of costs to the Service.1 The Transmission Provider's costs incurred in providing 

the Service include, but are not limited to, costs associated with: 1) market modeling and scheduling functions; 2) 

market bidding support; 3) locational marginal pricing support; 4) market settlements and billing; 5) market 

monitoring functions; and, 6) simultaneous co-optimization for the scheduling and enabling of the least-cost, 

security-constrained commitment and dispatch of Generation Resources to serve Load and provide Operating 

Reserves in the MISO Balancing Authority Areas while also establishing a spot energy market. 

Costs To Be Recovered: Pursuant to this Schedule 24, Local Balancing Authorities shall recover their costs incurred 

as a result of implementing the Markets and Services pursuant to this Tariff ("Local Balancing Authority Costs"). 

These Local Balancing Authority Costsinclude daily operation and maintenance costs, administrative and general 
costs, capital costs, costs for systems-in-place, training of personnel, and any costs that result from the 

performance of obligations imposed by this Tariff on Local Balancing Authorities; provided, however, that all costs 
to be recovered under this Schedule must be related to Local Balancing Authority actions in performing obligations 

under this Tariff and in implementing this Tariff and shall not include any costs reimbursed by the Transmission 
Provider to Local Balancing Authorities or costs otherwise recovered under this Tarriff. 



Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

Definitions of MISO Charge Types 

MISO Charge Type Definition 
""'' '·>, >X•'c\c0> ,, ·" ;x··' •"' "'"'' ;.>y ' '· ,,, .. ' , .. , 

Schedule 3 RT Regulation Cost The Real-Time Regulation Reserve Cost Distribution Amount represents the allocation by AO Load of the total cost 

Distribution Amount** of procurement of Regulating Reserve in the Day-Ahead and Real-Time Energy and Operating Reserve Market 

',,' ·,,,,. >·'·' ,, , .,. ,. ,, .. ,,. 
>,' ' . ' ' · 'W-L ,,, ,' '' '•,'''c' ' ' '' ,,;;," ,, ,, : ">,'.;':;'? ,, 

Schedule 5 RT Spinning Reserve Cost The Real-Time Spinning Reserve Cost Distribution Amount represents the allocation by AO Load of the total cost of 

Distribution Amount** procurement of Spinning Reserve in the Day-Ahead and Real-Time Energy and Operating Reserve Market. 

,•,, .··:·:.y>•> .. , ';•.,.·.;;; " ,. •' ,,,,,, . ; '·'""'' ' 1;,: "'" ,,., ·•. ''·"' . ', ,,., >s•~ . " ,,, ' ' ., ' '"' ,,,.' 

Schedule 6 RT Supplemental Reserve Cost 
The Real-Time Supplemental Reserve Cost Distribution Amount represents the allocation by AO Load of the total 

Distribution Amount** 
cost of procurement of Supplemental Reserve in the Day-Ahead and Real-Time Energy and Operating Reserve 

Market. 
,,· 

' ' " ,. '' ~' »' .,, , 

The purpose of this Schedule 23 is to provide a mechanism for the direct cost recovery of Transmission Provider 

charges applicable to services provided to customers under Carved-Out GFAs. For the purpos Schedule 23. The 

customers responsible for such charges shall be the customers of thes of this Schedule 23, the Carved-Out GFAs 

Schedule 23 -(Demand, Energy, & FERC)* 
shall be the grandfathered agreements which the Commission carved out from MISO's energy markets tariff in its 

September 16, 2004 order in Docket No. ER04-691 and which are listed on Attachment 1 to this Transmission 

Owner, including for purposes of this Schedule 23 Independent Transmission Company Participants, under the 

Carved-Out GFA ("Carved-Out GFA Customers"). For the purpose of this Schedule 23, the term "Transmission 

Owner" shall include those entities listed as Transmission Owners in Attachment 1 of this Schedule 23 . 

''>'>l"'"f··"'>. ;;jj. ::\~>;:,;·;··· ·:. ' . ,,,., '•'di"'>:''' ···~ ,,, ... ·~' ·"''h• .,·," ' ' .,,,.0,·'·\> 
,, 

\( ····we;:'""''··, , , '''!:•'*'·'' '··,,·,c;,;,"'""· >' , " '>,',f,;''•' .xz•:·,c,·;, ' .. 'lf'>'X···· ; '4 
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MISO Charge Type 

EOY Excess Congestion Fund Allocation*** 

Definition Sources: 

Big Rivers Electric Corporation 
Case No. 2019-00 __ 

Definitions of MISO Charge Types 

Definition 

To the extent FTRs are fully funded and there is a surplus of funds in the Excess Congestion Fund, the aggregate 

remaining excess revenues attributable to the year-end Excess Congestion Charge Fund will be distributed to all 

Transmission Customers taking Network Integration Transmission Service or Firm Point-To-Point Transmission 

Service based on a pro rata share of their billing determinants used in calculating the Schedule 10 charges and 

Schedule 23 charges associated with such Transmission Service taken during the same calendar year, regardless of 

whether these Transmission Customers hold FTRs for their Transmission Service. 

* https :/ /www .m isoen ergy .org/Li bra ry /Tariff/Pages/Tariff .aspx 

**MS-OP-029-r31 Market Settlements Calculation Guide_Ciean.pdf- pg 307, 312, & 316 

***https://www.misoenergy.org/Library/Repository/Report/Transmission%20Settlements/EOY%20Excess%20Congestion%20Auction%20Residuals.pdf 
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Year Month 

DA Market 

Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

MISO Fees Due from Henderson 
December 2010- May 2016 

RT Regulation RT Supplemental 

Administration DA Schedule 24 
RT Spinning Reserve 

Cost Distribution 

Amount 

Cost Distribution Reserve Cost 
Amount-Sch 17 Allocation Amount Amount Distribution Amount 

Schedule 23 -
(Demand, 

Energy, 

-------- --- a~~_FER~L _____ !ota! __ "_ 

2010 December $ 5 214.06 $ 630.81 $ 1,330.23 $ 3,860.54 $ 819.49 $ .................................... ~.! .. ~.?~.:.§.~ ........... $ ...................... ?.9.~.~.?.~ .. :.?.~ ..... . 
2011 January $ 3,945.93 $ 607.65 $ 2,058.92 $ 4,363.17 $ 823.55 $ 10,528.83 $ 22,328.05 

February $ 4,331.60 $ 486.20 $ 1,296.59 $ 2,876.07 $ 661.29 $ 10,361.05 $ 20,012.81 

................................................ ~ .. ~E~.~ ............................... $ .............................. ~.~.~~.: .. §.?-....... ~ ............................ - ..... -~.9..?.:..?.~ .......... ~ ............................................ ?.~.~.~.?..:.? .. ~ ........... ~ ..... - .......................... ~.!.?..~.~.:.?..~ ....... J ...................... -.... -................. ~.~.~.:.~.~ ............ ~ .................................. ~.~.~.?.~ .. :.~9 .......... $. ................... ?.9~..?.?.~.:.~.~ .... . 
April $ 4,172.23 $ 524.15 $ 2,557.22 $ 3,866.14 $ 1,081.27 $ 10,330.31 $ 22,531.31 

May $ 3,739.55 $ 517.31 $ 2,238.79 $ 3,395.26 $ 1,177.88 $ 13,354.27 $ 24,423.06 

............................................... !.~ .. ~.~ ....................................... $ ............................... §.!.9..9.~.: .. ? .. ~ ........... $ .......................................... §.~.9..:.~.9. ........... $ ............................................. ?!.~.~.?..:.~.? ........... $ ....................................... ~.!..~§..~.:.~? ........... $ ............................................. ~!..~.~.~.: .. ?..~ ........... $ ................................ ~~.!..? .. ~.? .. :.~? .......... $_ .................. ?.?.~.?..~.~.:.~9 .... .. 
July $ 4,541.15 $ 711.72 $ 2,484.32 $ 4,727.96 $ 1,433.26 $ 12,009.47 $ 25,907.88 

August $ 4,879.77 $ 713.67 $ 2,674.06 $ 4,536.00 $ 971.64 $ 12,870.51 $ 26,645.65 

September $ 4,007.51 $ 625.56 $ 1,889.64 $ 3,546.97 $ 1,124.28 $ 13,653.88 $ 24,847.84 

October $ 4,672.05 $ 637.31 $ 2,270.38 $ 3,788.08 $ 907.59 $ 10,000.50 $ 22,275.91 

November $ 5,192.42 $ 581.80 $ 1,109.69 $ 2,895.17 $ 738.63 $ 8,338.20 $ 18,855.91 

............. - ......................... '?~~~.1.!!.~.~.~ ..... -... $ .............................. ~9~.!: .. ?.~ ...... ?. ............................. -....... _?..§..~ .. :.~.~ ... -.. .$. ............ _ .......................... ~!9 .. ~?.:.?. .. ~ ......... $ ................................. ?.~.~.?..~.:~.~--..... $ ......................................... ,_..?.~~:.?..~ .......... $.... ........ ,_ ............... ~.~.!?..?..? .. :.~9_ ..... $ ..................... ?..9~..?. .. ~.~ .. ?..?. .... . 
2012 January $ 4,574.19 $ 600.16 $ 980.50 $ 2,112.63 $ 734.67 $ 12,891.09 $ 21,893.25 

February $ 4,860.49 $ 601.91 $ 1,224.71 $ 2,191.51 $ 731.49 $ 11,050.99 $ 20,661.10 

............................................... ~ .. ~.~~.~ .............................. $ .............................. ~.!.~.?.~.:.?. .. ~ ........... $ ............................................. §9.§.:.~.§. .......... $ ............................................. ~.!.?..~.~ .. :.9.~ ........... $ ...................................... ?.!.~9.?. .. :.?.~ ........... $ ................................................... ~~.~.:~ .. ~ ........... $ ................................. !.9.!..?.?..9.:.!~ ........... $ ..................... ?.9.~..~.~.! .. :.~.9 ..... . 
April $ 3,565.01 $ 565.14 $ 1,585.84 $ 2,510.59 $ 603.22 $ 12,886.11 $ 21,715.90 

May $ 3,887.56 $ 618.98 $ 2,108.31 $ 2,955.25 $ 773.05 $ 12,398.49 $ 22,741.63 

June $ 4,556.01 $ 742.06 $ 2,263.03 $ 2,860.77 $ 1,629.67 $ 12,209.43 $ 24,260.97 

August $ 3,346.39 $ 644.88 $ 1,732.03 $ 3,348.62 $ 1,446.14 $ 12,554.67 $ 23,072.73 

............................................. ?..~.P..!~!!!.~~.r. .......... $ .............................. ~ .. !.~.~~.: .. ?.?. ........... $ ..... _ ............................ §..§.~.:.!.? ........... $ ............................................ ~!.~.!.?.:.§.~ ......... $ ....................................... ~!..~9.?..:~.? ........... $...... ........ _ ................................. ?..Q~.:.?. ... ?. ............ $ ................................. !.?..!..~..Q.?..:.?.?. ........... $ .................... ?..?..~.?..~.~.: .. ?..~ .... . 
Case No. 2019-00 __ _ 
Exhibit Eacret-4 
Direct Testimony of Mark J. Eacret 
Page 1 of 4 



Year Montll . 

.DA.Market 

Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

MISO Fees Due from Henderson 
December 2010- May 2016 

RT Spinning Reserve RT Regulation RT Supplemental. 

Administration DA Schedule 24 Cost Distribution 

Amount 

Cost Distribution 

Amount 

Reserve Cost 

Distribution Amount Amount"S.ch 1:7 AJiocation Amount 

Schedule 23 -
(Demand, 
·Energy, 

and FERC) Total 

October $ 4,158.88 $ 656.42 $ 1,543.04 $ 2,912.69 $ 1,422.29 $ 10,977.95 $ 21,671.27 
November $ 4,489.71 $ 663.82 $ 1,524.04 $ 2,716.14 $ 1,228.70 $ 10,432.15 $ 21,054.56 
December $ 3,845.32 $ 597.79 $ 972.42 $ 2,090.45 $ · 612.81 $ 8,817.58 $ 16,936.37 ............. 2'o'i3 .......... 1.~·~·~·~·~ ........................ s ............................ s~o62.:86 ........... s .......................................... 641':·:;4 .......... s .................................................... 94·7·:·acj' .... -.s ....................................... 2:'i2.~3: .. 67"' ........ s .................................................... 627":·39 ........... s ................................. 1'1;·42·2·:·29 ........... s .................... 21~a·29·:9·5 .. .. 
February $ 4,493.59 $ 569.48 $ 1,178.73 $ 1,844.03 $ 493.70 $ 10,697.25 $ 19,276.78 
March $ 5,156.49 $ 691.08 $ 2,532.51 $ 2,620.90 $ 833.20 $ 8,566.66 $ 20,400.84 

May $ 4,064.70 $ 631.36 $ 4,439.00 $ 3,962.54 $ 1,632.02 $ 11,316.98 $ 26,046.60 
June $ 5,024.34 $ 685.85 $ 3,444.91 $ 2,803.17 $ 1,186.68 $ 13,767.13 $ 26,912.08 

August $ 4,520.02 $ 763.79 $ 3,044.82 $ 2,625.55 $ 1,607.77 $ 8,517.49 $ 21,079.44 
September $ 5,037.31 $ 773.38 $ 3,109.78 $ 2,784.31 $ 2,173.63 $ 12,208.72 $ 26,087.13 ............................................... o~t'~·b·~~ ...................... s ............................... 4:·2'ss~9·a ........... s ........................................... 72~i:i'6 .......... s ........................................... i47s .. :iii ......... s ....................................... 3·:·26'1:·a7 ........... s ............................................ 3.;a4·a:·23 ........... s ................................ i'i':·sa6:·44 ........ $ .................... 2.6~59·:;·:6·3··· .. 
November $ 3,943.40 $ 685.00 $ 2,675.05 $ 2,860.47 $ 1,923.85 $ 7,627.07 $ 19,714.84 
December $ 3 724.16 $ 694.99 $ 2,132.10 $ 2,594.18 $ 1,267.20 $ 11,238.33 $ 21 650.96 

2014 January $ 3,686.09 $ 607.40 $ 1,953.72 $ 2,937.28 $ (125.89) $ 11,767.55 $ 20,826.15 
February $ 2,764.19 $ 566.48 $ 2,211.96 $ 3,588.99 $ 755.95 $ 11,175.38 $ 21,062.95 
March $ 3,810.57 $ 549.32 $ 1,986.08 $ 3,127.76 $ 1,089.88 $ 12,406.90 $ 22,970.51 
April $ 3,540.48 $ 498.72 $ 1,923.05 $ 2,787.55 $ 1,069.74 $ 9,255.75 $ 19,075.29 
May $ 3,560.55 $ 541.16 $ 2,221.75 $ 3,493.27 $ 1,406.54 $ 7,432.97 $ 18,656.24 
June $ 3,895.75 $ 486.29 $ 1,516.43 $ 2,500.98 $ 710.44 $ 10 719.44 $ 19 829.33 
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Year 

DAMarket 

Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

MISO Fees Due from Henderson 
December 2010 - May 2016 

RT Spinning Reserve RT Regulation RT Supplemental 

Administration· . DA Schedule 24 Cost Distribution Cost Distribution Reserve Cost 

Month · Amount-Sc;h' 17 Allocation Amount Amount Amount Distribution Amount 

Schedule 23 -

(Demal")d, 

Energy, 
.and FERC) Total 

July $ 3,032.32 $ 478.50 $ 1,065.38 $ 2,211.27 $ 588.02 $ 10,124.96 $ 17,500.45 
August $ 3,156.80 $ 498.14 $ 1,266.65 $ 2,121.85 $ 583.22 $ 11,437.72 $ 19,064.38 

............................................ ~.~.e.!~~ .. ~.~r .......... ~ ........................... ~!..!.~.!:.?..?. ........... ~ ......................................... ? .. !.~.:.~.? .......... t ...................... _ ............ !.~.~.2.!.:.§.~ .......... ?. ................................... ?.~.~.?..~.:.?.::!. .......... $. ................................................... §.~.~.:.~.? ........... $. ................................. !?..!..~.§..?.:.~ .. ! ........... ~ .................. ?..2~.~?.?.:.?..~ .... .. 
October $ 3,220.50 $ 445.84 $ 1,673.66 $ 2,632.55 $ 1,090.56 $ 11,643.50 $ 20,706.61 
November $ 4,223.44 $ 455.13 $ 1,675.80 $ 2,829.73 $ 492.15 $ 12,638.64 $ 22,314.89 

December $ 3,421.98 $ 405.23 $ 1,000.69 $ 2,135.37 $ 355.1~ ........... $. .................................. !.21.~9..~ .. : .. !.§ ........... $. ..................... !.?.~..~.?.~.:.?..~ •.. 
2015 January $ 3,425.80 $ 436.41 $ 933.59 $ 1,785.15 $ 282.72 $ 13,097.29 $ 19,960.96 

February $ 4,311.98 $ 469,67 $ 1,141.59 $ 1,819.79 $ 554.46 $ 11,608.92 $ 19,906.41 
March $ 4,424.88 $ 443.88 $ 1,105.87 $ 2,008.98 $ 396.95 $ 12,812.41 $ 21,192.97 

April $ 3,721.62 $ 456.64 $ 1,077.49 $ 1,793.30 $ 390.10 $ 10,450.52 $ 17,889.67 
May $ 3,761.13 $ 457.23 $ 1,237.04 $ 2,036.33 $ 404.58 $ 10,575.77 $ 18,472.09 
June $ 4,117.66 $ 576.69 $ 1,512.76 $ 1820.56 $ 472.19 $ 14,426.50 $ 22,926.36 
July $ 3,950.55 $ 570.95 $ 2,158.53 $ 1,662.85 $ 770.88 $ 12,395.26 $ 21,509.03 
August $ 3,608.22 $ 553.01 $ 1,408.17 $ 1,746.50 $ 638.20 $ 13,700.29 $ 21,654.40 

""""""'"""""""""""""""""'~'~P..!~.~"~'~'~"""""~""""'""""""""""'~!..§..Q.§.:~.?.-...... $. .. ,,,,,,,,,,,,,,,,,,,,,,,~.?.~.:.!.~ ........... $. .. ,,,,,,,,,,,,,,,,,,,,,!.~..§.~.2 .. :.~~"'""""$."""""""""""""""""""'!.!.~9..! .. :.~.~"""'""$.""""""""'""'""""""""""'"!.~..9.~.?..:.~~ .......... $. .............. ,,,,,,,.,,!.!.~~.?.?..:.2.9. .......... $. .................... ?..9.!..!.~.~.: .. §.9. .... . 
October $ 3,505.21 $ 522.95 $ 1,531.75 $ 1,917.52 $ 1,127.45 $ 10,992.98 $ 19,597.86 
November $ 3,242.10 $ 490.98 $ 917.60 $ 1,330.72 $ 516.96 $ 8,764.87 $ 15,263.23 

December $ 2,852.92 $ 415.11 $ 802.18 $ 1,117.84 $ 442.45 $ 12,9.~.?.:.~.! ........... $. ..................... !.?.~..~.§.?..:.?.9. .. ... 
2016 January $ 4,144.84 $ 569.00 $ 1,055.49 $ 1,329.34 $ 469.69 $ 12,710.61 $ 20,278.97 

February $ 4,140.87 $ 559.45 $ 885.93 $ 1,270.36 $ 379.07 $ 12,192.35 $ 19,428.02 

"""""'"""""""""""""""""""~'~'~~'~"'""""""""""""""~""""""""""""' 3,585.45 $ 562.04 $ 1,259.24 $ 1,825.30 $ 451.13 $ 11,660.35 $ 19,343.51 
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Year Month 

April 

May 

DA Market 

Big Rivers Electric Corporation 
Case No. 2019-00 __ _ 

MISO Fees Due from Henderson 
December 2010 -May 2016 

RT Spinning Reserve RT Regulation RT Supplemental 

Administration DA Schedule 24 Cost Distribution Cost Distribution Reserve Cost 
Amount-Sch 17 Allocation Amount Amount 

$ 
$ 

3,434.21 $ 
3,703.69 $ 

581.68 $ 
569.80 $ 

1,075.43 $ 
1,816.41 $ 

Amount Distribution Amount 

1,195.33 $ 
1,612.63 $ 

397.18 
606.09 

$ 
$ 

Grand Total $ 272,801.97 $ 38,512.03 $ 124,301.99 $ 174,567.74 $ 59,038.89 $ 
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Schedule 23 -
(Demand, 

Energy, 

and FERC) Total 

11,025.30 $ 17,709.12 
15,198.07 $ 23,506.68 

753,538.92 $ 1,422,761.54 
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17 

18 

19 
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DIRECT TESTIMONY 

OF 

MICHAEL W. CHAMBLISS 

INTRODUCTION 

Please state your name, business address and occupation. 

My name is Michael W. Chambliss. My business address is 201 Third Street, 

Henderson, Kentucky 42420. I am the Vice President of System Operations 

for Big Rivers Electric Corporation ("Big Rivers"). 

Please summarize your education and professional experience. 

I graduated from the University of Southern Indiana with a Bachelor of 

Science in Business Administration and from Oakland City University with a 

Master of Science in Management. In my 35-year career at Vectren 

Corporation, I served in various positions in the operations area, including 

roles in the transmission and energy delivery division of the organization, 

along with serving on multiple Midcontinent Independent System Operator, 

Inc. ("MISO") transmission committees. I served as a District Manager, 

General Foreman of Substation Construction and Maintenance, Supervisor of 

Protective Relays and Gas Turbines, Electrical Maintenance Foreman and 

Director Network Operations. I have been employed by Big Rivers in my 

current position as Vice President of System Operations since January 2014. 
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1 Q. 

2 A. 

3 

4 

5 Q. 

6 

7 A. 

8 

9 

10 

11 II. 

12 Q. 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 Q. 

22 A. 

Please summarize your duties at Big Rivers. 

I am responsible for overall direction of the planning, design, construction, 

operation, and maintenance of Big Rivers' electric transmission system. 

Have you previously testified before the Kentucky Public Service 

Commission ("Commission")? 

Yes. I testified before the Commission in Case Nos. 2016-00117 and 2018-

00004. I also sponsored responses to requests for information in Case Nos. 

2015-00051 and 2016-00278. 

PURPOSE OF TESTIMONY 

What is the purpose of your testimony in this proceeding? 

The purpose of my testimony is to describe the circumstances giving rise to 

Big Rivers joining MISO and registering Station Two and the load of the City 

of Henderson and the City of Henderson Utility Commission (collectively, 

"Henderson") in the MISO market as well to provide a summary of the 

Station Two contract provisions supporting Big Rivers' request for 

reimbursement related to Henderson's obligation to pay its share of MISO 

fees incurred by Big Rivers on account of Henderson's load. 

Are you sponsoring any Exhibits? 

Yes. I have prepared the following exhibits to my prepared testimony. 
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' --" 

III. 

Q. 

A. 

Q. 

A. 

• Exhibit Chambliss 1 - Professional Summary 

THE PARTIES' RESERVE OBLIGATIONS UNDER THE SYSTEM 

RESERVES AGREEMENT. AS AMENDED 

Please describe the concept of a "reserve" within the electric 

industry. 

In general, reserves relate to the amount of electric generating capacity 

available to operators of an electric system to respond to a contingency event. 

There are various types of reserves that are maintained by operators of 

electric systems in order to respond to various contingencies. 

Please describe the contractual provisions that were in place 

between Big Rivers and Henderson that address each party's 

respective reserve requirements. 

It is my understanding that Big Rivers and Henderson were parties to a 

System Reserves Agreement, as amended, which described each party's 

obligations to maintain certain reserves on each of their respective electric 

systems. This agreement addressed two types of reserve requirements. The 

first requirement relates to standby capl';lcity, which I will commonly refer to 

as contingency reserves, and the second requirement relates to reserve 

generating capacity. 
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1 IV. 

2 Q. 

3 

4 

5 A. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

STANDBY CAPACITY OBLIGATIONS OF THE PARTIES 

Please explain how Big Rivers' and Henderson's standby capacity 

requirements were originally established under the terms of the 

System Reserves Agreement, as amended. 

Under the System Reserves Agreement, as amended, each party was 

obligated to provide standby capacity (now known as contingency reserves) 

for its portion of Station Two at its own cost. In Section 2.2(b), Henderson 

agreed to provide standby capacity for its generating capacity reserved from 

Station Two in an amount equal to such reserved generating capacity. At the 

time the agreement was executed in 1998, the parties agreed that Henderson 

could provide this out of the alternate generating unit of Station Two unless 

it was not available. In that case, Big Rivers would provide or procure 

standby capacity for Henderson's reserved generating capacity from Station 

Two and would in turn be reimbursed by Henderson for the costs that it 

incurred in providing the capacity to Henderson. In Section 3.2(a), Big Rivers 

was required to provide standby capacity out of its own generating units or 

by purchase or other availability from others, in an amount equal to the 

greater of (i) the largest generating unit of Big Rivers' electric system, or (ii) 

the largest generating unit of Station Two. 
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Does the System Reserves Agreement, as amended, provide a 

mechanism whereby the amount of standby capacity that each party 

is required to maintain can change? 

Yes. Section 2.1 of the System 'Reserves Agreement, as amended, states that 

Henderson will comply with any requirements validly imposed by the North 

American Electric Reliability Corporation ("NERC") or any regional 

transmission authority, such as MISO, upon Big Rivers based on Big Rivers' 

role as control area operator (now commonly referred to as the Balancing 

Authority) to the extent that such requirements imposed on Big Rivers are on 

account of or due to the generation and/or load of Henderson. As I will 

describe later in my testimony, when Big Rivers joined MISO, the MISO 

requirements resulted in an adjustment to the amount of standby capacity 

that each party was required to maintain under Sections 2.2(b) and 3.2(a) of 

the System Reserves Agreement, as amended. 

Please explain why it became necessary for Big Rivers to join MISO. 

In 1998, when the System Reserves Agreement was amended to incorporate 

the language in Section 2.1, Big Rivers, as the control area operator, was 

responsible for maintaining load -resource balance within its control area, 

which included the collection of generation, transmission, and loads within 

Big Rivers' metered boundaries, which at all relevant times included Station 

Two and Henderson's load. In this role, Big Rivers was required to meet the 

Application Exhibit 6 
Direct Testimony of Michael W. Chambliss 

Page 5 of 13 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 Q. 

16 

17 A. 

18 

19 

20 

21 

22 

contingency reserve standards set forth in the NERC BAL-002 standards 

("Contingency Reserve Standards"). In Section 2.1 ofthe System Reserves 

Agreement, as amended, Henderson also agreed to comply with the NERC 

BAL-002 standards with respect to its portion of Station Two since that 

standard was imposed upon Big Rivers in its role as control area operator at 

that time. In 2009, Henderson and Big Rivers entered into a Memorandum 

of Understanding whereby Henderson and Big Rivers memorialized 

Henderson's delegation of authority to Big Rivers, as the Control Area 

Operator and operator of Station Two, to take necessary action to ensure that 

Henderson remained in compliance with, among others, NERC BAL 

standards applicable to Henderson. A copy of the BAL-002 standards in 

effect at the time Big Rivers joined MISO, which have not materially 

changed, is attached as an exhibit to Big Rivers' Application. 

Please describe the requirements of the Contingency Reserve 

Standards. 

The Contingency Reserve Standards require a balancing authority to balance 

supply resources and system demand within 15 minutes of an event 

characterized as a "Reportable Disturbance" occurring due to the loss of 

supply. Compliance with this standard also required that Big Rivers, and by 

contract Henderson, each ensure that the system under its control 

maintained contingency reserves sufficient to meet the largest single 
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contingency on its system in order to ensure the system's operational 

reliability. Failure to meet these standards could result in the assessment of 

penalties of up to $1 million per violation per day. 

Please describe the steps Big Rivers took to ensure that its control 

area remained in compliance with the Contingency Reserve 

Standards. 

It is my understanding that prior to 2009, Big Rivers and Henderson fulfilled 

their Station Two contingency reserve requirements through membership in 

different reserve sharing arrangements, including the Midwest Contingency 

Reserve Sharing Group ("MCRSG"), as allowed by NERC Standard BAL 002. 

However, this group was set to expire on December 31, 2009, and as such, 

prior to its expiration, Big Rivers investigated various alternatives that 

would allow it to continue to meet the BAL-002 standard. As part of this 

investigation, Big Rivers analyzed other sharing arrangements, purchasing 

power, significant demand interruptions by the largest customers on its 

system, and operating its generating units at reduced capacity. 

Please describe how Big Rivers determined the best alternative to 

meeting the contingency reserve requirement. 

To assist it in its evaluation, Big Rivers commissioned Charles River 

Associates ("CRA") to conduct an economic assessment of the options 
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available to Big Rivers for the supply of contingency reserves required by 

NERC Standard BAL-002. The CRA Analysis concluded that Big Rivers had 

no viable options for meeting its contingency reserve requirement other than 

with a stand-alone self-supply plan or by joining MISO. Based on CRA's 

analysis, joining MISO was the least costly alternative to ensure compliance 

with the BAL-002 standard. That analysis is discussed in detail in the Direct 

Testimony of Ralph Luciani, Vice President, Charles River Associates, which 

was filed with Big Rivers' application in Case No. 2010-00043. 

Did Big Rivers obtain approval from the Commission to join MISO? 

In accordance with the law, Big Rivers applied for Commission approval prior 

to its integration into MISO. On November 1, 2010, after considering all of 

the evidence as well as the comments of interested parties who intervened in 

the proceeding, the Commission entered an Order in Case No. 2010-00043 

finding that Big Rivers' request to transfer functional control of its 

transmission system to MISO was for a proper purpose and in the public 

interest, and authorized Big Rivers to transfer functional control of its 

transmission system to MISO. 

Please describe how Big Rivers joining MISO affected the parties' 

standby capacity requirements set forth in the System Reserves 

Agreement, as amended. 
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MISO is NERC certified as a Balancing Authority. As a member ofMISO, 

Big Rivers was required to register Station Two and Henderson's load 

because it was part of Big Rivers' Control Area. Once Big Rivers joined 

MISO, Big Rivers became what is referred to in MISO as a Local Balancing 

Authority, operating in MISO's Balancing Authority Area. Because of this, 

the contingency reserve obligation associated with what had been the Big 

Rivers control area was reduced substantially. Rather than each party's 

standby capacity obligations being based on the NERC BAL-002 

requirements as a Balancing Authority, both Henderson and Big Rivers were 

now permitted to take advantage of the much lower obligation for Big Rivers' 

Local Balancing Authority area that was part of the MISO Balancing 

Authority. 

Section 2.2 of the System Reserves Agreement, as amended, requires 

Henderson to maintain standby capacity equal to "the amount that City's 

load exceeds its generating capacity available from sources other than 

Station One." Station One has been retired and decommissioned, so 

Henderson's required standby capacity is equal to its reserved capacity from 

Station Two. For example, for the period June 1, 2014 through May 31, 2015, 

Henderson reserved 115 megawatts of generating capacity. For that period, 

Henderson should also have reserved 115 megawatts of standby capacity 

from the alternate unit. Since standby capacity must be online and unloaded 

to respond to contingencies, Henderson would also have to bear the variable 

Application Exhibit 6 
Direct Testimony of Michael W. Chambliss 

Page 9 of 13 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 Q. 

18 

19 

20 

21 A. 

22 

cost for the spinning and unloaded alternate unit absent participating in a 

reserve sharing group such as MISO. Likewise, Section 3.2 of the System 

Reserves Agreement, as amended, requires Big Rivers to "provide out of its 

own generating units or by purchase or other availability from others, 

standby capacity equal to the greater of (i) the largest generator unit of Big 

Rivers' electric system at the time of execution of [that] agreement, or (ii) the 

largest generating unit of City's Station Two at the time of the execution of 

[that] agreement." Absent participating in MISO, that amount of standby 

capacity for Big Rivers would be 417 megawatts (Wilson). MISO now 

requires a standby for Big Rivers and Henderson combined of only 17 

megawatts. The MISO fees associated with MISO providing standby capacity 

are insignificant compared to the costs that would otherwise have been 

incurred under the System Reserves Agreement, as amended, had Big Rivers 

not joined MISO. In sum, joining MISO was a very good deal for both Big 

Rivers and Henderson. 

Are the MISO fees described by witness Mark Eacret in his direct 

testimony directly related to ensuring that Henderson supplied its 

required standby capacity as it was obligated to do based on Section 

2.2(b) of the System Reserves Agreement, as amended? 

Yes. The fees represent the costs incurred by Big Rivers directly on account 

of Henderson's load and represent costs associated with the standby capacity 
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that Henderson was required to provide in accordance with the parties' 

agreement. The System Reserves Agreement, as amended, did not require 

Big Rivers to supply standby capacity for Henderson's share to Henderson at 

no cost. To the contrary, Section 2.2(b) clearly provides that Henderson is 

required to reimburse those costs to Big Rivers when Big Rivers procures 

standby capacity on Henderson's behalf. Therefore, Henderson is 

contractually obligated to reimburse Big Rivers for the fees it incurred in 

procuring standby capacity on Henderson's behalf. 

RESERVED GENERATING CAPACITY OBLIGATIONS 

Please explain how the reserve generating capacity requirements of 

Henderson and Big Rivers are established under the System 

Reserves Agreement, as amended. 

It is my understanding that Section 2.1 of the System Reserves Agreement 

was amended in 1998 and requires each party to comply with any system 

reserve capacity requirements required or imposed at a future date 

applicable to it by various entities, including but not limited to NERC, any 

applicable regulatory or governmental agency, and any regional transmission 

authority having any system reserve capacity requirements applicable to it. 

In addition, Henderson also agreed to comply with any requirements validly 

imposed by any of the above entities upon Big Rivers based on Big Rivers' 

role as control area operator to the extent that such requirements imposed on 
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Big Rivers are on account of or due to the generation and/or load of 

Henderson. 

Since Big Rivers, in its role as control area operator, joined MISO in 

2010 in order to remain in compliance with the NERC Contingency Reserve 

Standards, and MISO now determines the amount of reserve generating 

capacity Big Rivers must maintain, the reserve generating capacity 

requirements applicable to Big Rivers under the System Reserves 

Agreement, as amended, are now established by applying the system reserve 

capacity requirements set forth in the MISO tariff. This is commonly 

referred to as the MISO Planning Reserve Margin Requirement ("PRMR"). 

Because Section 2.1 of the System Reserves Agreement, as amended, 

obligates Henderson to also comply with the system reserve capacity 

requirements imposed by MISO on Big Rivers in its role as the control area 

operator, Henderson's system reserve capacity requirements are also 

determined by applying the same methodology. Witness Robert W. Berry 

describes how Henderson attempted to reserve less capacity than required for 

fiscal year 2018/2019, and Mr. Berry and witness Paul G. Smith explain how 

utilizing the correct capacity amount affects the Interim Accounting 

Summary which is Exhibit 1 to Big Rivers' Application in this case. 

Do you have any additional comments? 

No. 

Application Exhibit 6 
Direct Testimony of Michael W. Chambliss 

Page 12 of 13 



1 Q. 

2 A. 

3 

Does this conclude your testimony? 

Yes, it does. 
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DIRECT TESTIMONY 

OF 

JEFFREY T. KOPP 

INTRODUCTION AND QUALIFICATIONS 

Please state your name and business address. 

My name is Jeffrey (Jeff) T. Kopp, and my business address is 9400 Ward 

Parkway, Kansas City, Missouri 64114. 

Briefly describe your educational background and certifications. 

I have a Bachelor's Degree in Civil Engineering from the University of 

Missouri- Rolla (now the Missouri University of Science and Technology) 

and a Masters of Business Administration from the University of Kansas. I 

am a registered Professional Engineer in the states of Missouri, Indiana, 

· Illinois, and Florida. My resume is provided as Exhibit Kopp-1. 

By whom are you employed and in what capacity? 

I am employed by Burns & McDonnell Engineering Company, Inc. ("BMcD") 

as the manager of the Utility Consulting Department of the Business & 

Technology Solutions Division. BMcD has been in business since 1898, 

serving multiple industries, including the electric power industry. In 2018, 
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BMcD was rated No. 9 overall of the Top 500 Design Firms by the 

Engineering News Record ("ENR"). BMcD was rated as the No.1 

engineering design firm in the United States serving the electric power 

industry by ENR in 2018. 

Please briefly describe your experience and duties at BMcD. 

I am a professional engineer with 19 years of experience providing consulting 

services to electric utilities. As the manager ofthe Utility Consulting 

Department of BMcD, I oversee a team of more than 70 project managers, 

consultants, and engineers, who provide consulting services to clients 

primarily in the electric power generation and electric power transmission 

industries, as well as to other industrial and commercial clients. The services 

provided by this group include decommissioning cost studies, independent 

engineering assessments of power generation assets, economic evaluations of 

capital expenditures, new power generation development and evaluation, 

electric and water rate analysis, electric transmission planning, generation 

resource planning, renewable power development, and other related 

engineering and economic assessments. 

In my role as a group manager, project manager, and project engineer, 

I have worked on and have overseen consulting activities for coal, natural 

gas, wind, solar, hydroelectric, and biomass power generation facilities. I 
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have been involved in numerous decommissioning studies and served as 

project manager on the majority of them. I have helped prepare 

decommissioning studies on all types of power plants utilizing various 

technologies and fuels. These decommissioning studies have been utilized in 

rate cases, have been used to estimate the liability associated with site 

demolition and retirement at the end of the facilities' useful lives, to satisfy 

Financial Accounting Standard ("FAS") 143 (accounting for asset retirement), 

or utilized for actual asset demolition planning. 

Have you previously testified before the Kentucky Public Service 

Commission? 

Yes, I have previously testified before the Kentucky Public Service 

Commission ("Commission") in Case No. 2017-00321. 

Have you previously testified before any other regulatory 

commission regarding decommissioning costs? 

Yes, I have provided testimony regarding power plant decommissioning costs 

as part of the development of depreciation rates to the following 

Commissions, the details of which are provided in my resume, Exhibit Kopp-

1. 

• Florida Public Service Commission 
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• Public Utilities Commission of the State of Colorado 

• North Carolina Utilities Commission 

• Oklahoma Corporation Commission 

• Regulatory Commission of Alaska 

• New Mexico Public Regulation Commission 

• Indiana Utility Regulatory Commission 

On whose behalf are you testifying in the proceeding? 

I am filing testimony on behalf of Big Rivers Electric Corporation ("Big 

Rivers"). 

What is the purpose of your direct testimony? 

The purpose of my testimony is to outline prudent decommissioning activities 

and to describe the decommissioning process as it relates to decommissioning 

obligations associated with Henderson Station Two. 

What recommendation are you making in your testimony? 

I recommend that the Commission find the decommissioning obligation of 

Henderson Station Two includes activities performed to date to place the 

units in a retired-in-place condition as well as future full demolition 

obligations. 
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DECOMMISSIONING STUDY METHODOLOGY 

Generally describe the process of decommissioning as it pertains to 

generation plants. 

Decommissioning is a process of removing a unit from service. There are 

multiple steps in this process including shutting the unit down, removing 

chemicals and consumables, deenergizing equipment, and finally full 

demolition of equipment and structures as well as site remediation activities. 

Are all of the activities you described required to fully decommission 

a unit? 

Yes. Eventually full demolition and site remediation are required to return a 

site to a safe and usable condition. 

Have you assisted clients in evaluating different levels of 

decommissioning? 

Yes. We have typically considered three options for decommissioning, 

including mothballing, retiring in place, and full demolition. Mothballing 

consists of removing the unit from service but maintaining it in a state 

suitable for restarting at a later date. Retiring in place consists of removing 

the unit from service and performing activities to place the unit in a "cold, 

dark, and safe" condition, without maintaining it in a state suitable for 
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restarting at a later date. The third option includes fully demolishing 

equipment and structures as well as site remediation activities. For both the 

mothballing and retire-in-place scenarios the equipment and facilities would 

still need to be·fully demolished at a later date. 

Do all three of these options apply to this scenario? 

No. In this scenario, mothballing was not considered as an option, because 

neither party intends to operate Henderson Station Two at a later date. 

For the retire-in-place scenario, please describe what you mean by 

"cold, dark, and safe." 

This includes, but is not limited to, activities such as removing any chemicals 

and consumables, draining oils, encapsulating or remediating friable 

asbestos, deenergizing all equipment, securing areas that no longer need to 

be accessed, and other activities deemed necessary for the unit to remain in 

this condition for an extended period of time with minimal maintenance. 

Please describe friable and non-friable asbestos. 

Friable Asbestos Containing Materials ("ACM'') are materials that when dry 

can be crumbled, pulverized, or reduced to powder by hand pressure. Non-

friable ACM, on the other hand, can only be pulverized or reduced to powder 
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during machining, cutting, drilling or other abrasive procedures. As such, 

Friable ACM are more likely to release fibers into the air when disturbed or 

damaged. 

Explain the options for addressing asbestos for the retire in place 

scenario. 

In a Retire-in-Place scenario, Friable ACM is a concern, because of the 

higher likelihood of releasing fibers. For this reason, to place a unit in a 

"cold, dark, and safe" state these Friable ACM must be addressed either 

through remediation or encapsulation to reduce the risk of asbestos fibers 

being released into the environment. Encapsulation entails installing a 

coating or some other physical barrier to prevent the release of asbestos 

fibers in areas that do not already have a physical barrier in place. 

Encapsulation would require additional monitoring and would also require 

eventual remediation prior to demolition. During a Retire-in-Place scenario, 

monitoring would not be required for non-friable asbestos or friable asbestos 

that was remediated. 

Are there additional costs associated with retiring a unit in place? 

Yes, there are carrying costs for the duration of the time the unit is in a 

retired in place condition. 
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What type of carrying costs would be associated with a retire-in-

place scenario? 

Some examples of carrying costs include, but are not limited to, maintaining 

operation of Federal Aviation Administration ("FAA") warning lights on 

stacks, site security, maintaining liability insurance and environmental 

permits, structural inspections of stacks, and monitoring and maintenance of 

any encapsulated friable ACM (if not remediated). All of these costs would be 

necessary to maintain a safe site and be in compliance with applicable 

regulations. 

Does retiring a unit in place eliminate the need for full demolition? 

No. Fully demolishing equipment and structures as well as site remediation 

activities will still need to be performed at some point in the future. 

Why is full demolition required after a unit is retired in place? 

There are multiple reasons the equipment and structures will need to be fully 

demolished and site remediation activities performed. During the time a unit 

is in a retired in place condition, in addition to carrying costs there are 

liabilities that need to be managed, including but not limited to, integrity of 

structures, personnel safety, site access, and scrap theft. It is not realistic to 

manage these liabilities in perpetuity. 

Application Exhibit 7 
Case No. 2019-00 __ 

Direct Testimony of Jeffrey T. Kopp 
Page 8 of 19 



1 Q. 

2 A. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q. 

13 A. 

14 

15 

16 

17 

18 

19 

20 Q. 

21 

Is retiring in place a cost-effective alternative to full demolition? 

No. In my experience I have found that retiring in place is not a cost-

effective long-term scenario when the carrying costs are taken into account. 

When we have prepared cost estimates to evaluate these options, we have 

found that typically in five to seven years more money will be spent on 

carrying costs during the time a unit is in a retired in place condition than 

would be have been spent to fully demolish equipment and structures and 

perform site remediation activities. Furthermore, the equipment and 

structures cannot remain in perpetuity and will be required to be torn down 

at a future date as they reach end of life. 

Why is the retire-in-place scenario considered as an option? 

Some plant owners have considered a retire-in-place option when they 

needed to delay full demolition for one reason or another. The most common 

reason for considering a retire in place option is as a temporary condition 

when adjacent units remain in operation making demolition difficult and 

more costly. However, when the last unit at a site is taken offline full 

demolition of all units is typically performed. 

What is your experience with allocating decommissioning costs 

considering these options? 
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In my experience in supporting rate cases for regulated utilities, full 

demolition has been the basis of end of life costs used in depreciation 

calculations for setting electric rates. Even when clients needed to place units 

in a retired in place condition, the cost of future full demolition was still 

accounted for in the depreciation calculations. 

Why is full demolition an appropriate basis for determining end of 

life costs? 

For all the reasons I have previously stated, eventually the asset has to be 

fully demolished and my experience with rate cases has been that rates are 

set based on the full life cycle costs of the assets, including these end-of-life 

costs. 

To what level is full demolition and site remediation usually 

assumed? 

Full demolition and site remediation generally include restoring the site to a 

condition suitable for industrial use. 

What does restoring the site for industrial use require? 

To restore a site to industrial use, the site will have all above grade 

structures and equipment removed, foundations removed to a specified depth 
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below grade, be rough graded, and seeded. Restoring a site to the standard of 

industrial use allows flexibility regarding the potential future use of the site. 

Restoring a site to the standard of industrial use is a common practice, 

removes liabilities, and avoids future carrying costs associated with 

maintaining or insuring the remaining facilities that could at some point 

exceed the cost of demolition, while maintaining flexibility of future site use. 

For example, restoring the site in this manner enables the site to be reused 

for another power plant, to be redeveloped for industrial use, or to be sold for 

similar uses. The site can alternately remain in this condition in perpetuity. 

Generally explain the type of costs incurred in decommissioning. 

Decommissioning costs generally include direct costs associated with 

decommissioning the plant equipment and structures and restoring the sites 

to a suitable condition. This includes activities for taking the units offline, 

removing chemicals, and removing consumables. The direct costs also 

include environmental remediation costs for asbestos removal and other 

hazardous material handling and disposal, as well as costs for removing and 

disposing of contaminated soil. These activities accounted for in the direct 

costs could be part of a retire in place or full demolition. Direct cost would 

also include demolishing equipment and structures, disposing of debris, 

recycling scrap metal, and site restoration activities such as grading and 
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seeding the sites. In addition to these direct costs, decommissioning costs 

also generally consist of indirect costs to be incurred during dismantling as 

well as contingency costs. 

What approach do you typically use to develop direct cost estimates? 

Direct costs are those that I would expect an outside contractor, selected 

through a competitive bidding process, to charge to decommission a project, 

including, dismantling all equipment, addressing environmental issues, and 

restoring the site to a condition suitable for industrial use, based on 

performing known decommissioning tasks under ideal conditions. To develop 

direct costs I have used a "bottom-up" cost estimating approach, preparing 

cost estimates from scratch by developing site-specific quantity estimates 

and applying unit pricing to quantity estimates such as tons of steel; pounds 

of other metals such as copper and stainless steel; tons of debris; cubic yards 

of concrete; linear feet of asbestos pipe insulation; square feet of asbestos 

boiler insulation; cubic yards of site grading; acres of seeding; and the labor 

hours required to complete the decommissioning activities. To develop direct 

costs, I generally use labor rates, equipment costs, and disposal costs specific 

to the locations in which work is to be performed. I apply these rates to the 

quantities associated with the generation asset to determine the total cost of 
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fully demolishing equipment and structures in addition to site remediation 

activities. 

What is typically included in indirect costs in a decommissioning 

study? 

Indirect costs include those costs expected to be incurred during the 

decommissioning process and are in addition to the direct costs paid to 

demolition contractors. This includes the costs for staff providing oversight 

during demolition activities, inspections, and testing to confirm that 

remediation has been completed, as well as overhead, general, and 

administrative costs. 

Are all potential future costs avoided by performing a full 

demolition? 

No. Even after a full demolition is performed, there still may be potential 

future costs. These costs could include, but are not limited to, costs to meet 

new environmental regulations and costs for environmental monitoring. For 

example, there is a 30-year requirement to perform post-closure 

groundwater monitoring on the ash pond for Henderson Station Two. 
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What is typically included in contingency costs in a decommissioning 

cost estimate? 

A contingency cost includes unspecified but reasonably expected additional 

costs to be incurred during the execution of decommissioning activities. For 

decommissioning projects, there is some uncertainty associated with work 

conditions, the scope of work, and how the work will be performed. There 

also is some uncertainty associated with estimating the quantities for 

dismantlement of facilities. These uncertainties result from the age and 

limits on drawings available, as well as the absence of testing results for 

environmental contamination prior to preparation of these types of studies. 

Contingency costs account for these unspecified but expected costs and are in 

addition to the direct costs associated with the base decommissioning costs 

for known scope items. 

Are contingency costs a necessary component of decommissioning 

cost estimates? 

Yes. Contingency costs are a critical component for estimating the cost of 

almost any large construction project. They account for the potential 

circumstances that can result in an increase in costs over the direct costs for 

known scope items under ideal conditions. Some of these costs cannot be 

determined until the dismantlement process has begun. Therefore, 
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1 contingency is applied on top of the base estimated cost in order to formulate 

2 a reasonable estimate to dismantle the generating facilities. 

3 

4 Q. Are contingency costs standard industry practice? 

5 A. Yes. The application of contingency is not only appropriate, but also 

6 standard industry practice. Even on a project where firm pricing has been 

7 agreed upon with a successful bidder, it is typical that a client carry some 

8 level of contingency to cover potential change orders. 

9 

10 III. PLANT DESCRIPTION 

11 Q. Please describe Henderson Station Two. 

12 A. Henderson Station Two is a coal-fired, steam electric generating station with 

13 two units and is located near Henderson Kentucky. The two units were 

14 brought online in 1973 and 1974 and have capacities of 165 MW and 172 

15 MW. 

16 The primary fuel used by Henderson Station Two was bituminous coal, 

17 and the secondary fuel included distillate fuel oil. These Units utilized 

18 pulverized coal boilers as well as other generating equipment including a 

19 condenser, steam turbine generator, and all supporting systems such as the 

20 circulating water system, coal pulverizers, water treatment, and other 

21 balance of plant systems. The Plant is equipped with Riley Stoker low NOx 
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burners, Wheelabrator Air Pollution Control FGD, a selective catalytic 

reactor ("SCR"), and an electrostatic precipitator. 

The Henderson Station Two facility includes a significant amount of 

balance-of-plant infrastructure to support plant operations. The facility has 

two cooling towers, an ash pond, a site drainage pond, coal unloading and 

handling equipment, and numerous administrative, maintenance, and 

warehouse buildings. 

Does Henderson Station Two share a site or facilities with other 

units? 

Yes, Henderson Station Two is located adjacent to Reid Unit 1 and has a 

common basement. Henderson Station Two also shares certain facilities with 

Green Station; however, it is my understanding from Big Rivers that the 

contracts between Big Rivers and Henderson allow Big Rivers to continue use 

of those facilities, if needed for the operation of Green Station, so they will 

remain in operation. 

Is Henderson Station Two still in service? 

No, the units at Henderson Station Two were shut down in February of 2019. 
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1 Q. What decommissioning activities have been performed on Henderson 

2 Station Two? 

3 A. Since February 2019, Big Rivers has begun (but not completed) ramp down 

4 activities, including disconnecting major power supplies, partial removal of 

5 oil from equipment, removing chemicals, and removing water treatment. Big 

6 Rivers has also installed site security, installed locks on doors that did not 

7 previously lock, and removed the first landing of stairs. Big Rivers has also 

8 installed a temporary wall to restrict access to the retired units. 

9 

10 IV. DECOMMISSIONING COSTS 

11 Q. How do the options you outlined above apply to Henderson Station 

12 Two? 

13 A. Big Rivers has already performed several activities associated with retiring 

14 Henderson Station Two in place; however, not all activities required to place 

15 the plant in a "cold, dark, and safe" condition had been completed as of the 

16 date of this testimony. Plus, Big Rivers and Henderson still have 

17 outstanding liabilities for full demolition at a later date, and future costs for 

18 environmental monitoring and any required site remediation. 

19 

20 Q. 

21 

Why do Big Rivers and Henderson still have a decommissioning 

liability? 
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As previously stated, the equipment and structures at Henderson Station 

Two will need to be fully demolished and site remediation activities 

performed at some future date, similar to other units we have evaluated. 

As a basis for decommissioning costs, have others considered 

retiring a unit in place with full demolition taking place at a later 

date? 

Yes. In my experience, I have prepared studies for units similar to 

Henderson Station Two that had to be retired in place with full demolition 

occurring at a later date. In these instances, the combined costs of both 

retiring in place and performing full demolition were used as the basis for 

decommissioning costs. 

CONCLUSION 

Are the costs that Big Rivers has incurred to place Henderson 

Station Two in a retire-in-place condition, prudent 

decommissioning costs? 

Yes. 

Are there additional prudent decommissioning costs that still need 

to be accounted for by Big Rivers? 
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1 A. Yes. As of the date of my testimony, only partial costs have been incurred to 

2 place the plant in a "cold, dark, and safe" condition. Throughout my 

3 testimony, I have discussed some of the additional prudent costs that Big 

4 Rivers will need to account for, including those associated with completing 

5 the conversion to a "cold, dark, and safe" condition. In addition, future full 

6 demolition is prudent and still needs to be accounted for by Big Rivers. And 

7 even after demolition, there will be ongoing costs for environmental 

8 monitoring and any site remediation required in the future. 

9 

10 Q. 

11 A. 

Does this conclude your direct testimony? 

Yes. 
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JEFFREY T. KOPP, PE 
Manager, Utility Consulting 

Jeff is the Utility Consulting Department Manager at Burns & 
McDonnell, specializing in consulting services for power generation and 

transmission and distribution projects. This includes energy project 

development, due diligence reviews, resource planning, renewable 

project development, rate studies and analysis, power plant 

decommissioning studies, and transmission planning. 

Testimony Experience 
Utili,ty Company fi Ragulatory Agency h llocl.:et No. 

II II 
" 

Duke Energy Indiana Indiana Utility Cause No. 45253 
Regulatory 
Commission 

Xcel Energy New Mexico Public CaseNo.19-00170-
Regulation UT 
Commission 

Calpine New York State Case No. 16-F-0559 
Board on Electric 
Generation Siting and 
The Environment 

Oklahoma Gas and The Corporation PUD 201800140 
Electric Commission of the 

State of Oklahoma 

Golden Valley The Regulatory U-18-010 
Electric Association Commission of 

Alaska 

Xcel Energy Public Utilities 14AL-0660E 
Commission of the 
State of Colorado 

Xcel Energy Public Utilities 16A-0231E 
Commission of the 
State of Colorado 

Florida Power & Florida Public Service 160021-EI; 160062-
Light Company Commission EI 

BURNS~S:DONNELl_ 

fl 

EDUCATION 
... B'S, Civil Bngineerin:g 
... MBA, Busihess Administration 

REG.ISTRATIONs· 
... Professional Engineer (FL, IL, IN, MO) 

18 YEARS WITH BURNS .& MCDONNELL. 

19 YEARS OF EXPERIENCE 

Client Represcn.ted I· Suhject 

~ 
Duke Energy Indiana Rate Case-

Decommissioning 
Costs 

Southwestern Public Rate Case-
Service Company Decommissioning 

Costs 

Bluestone Wind, LLC Application for a 
Certificate under 
Article 10 of the 
Public Service Law 

Oklahoma Gas and Rate Case-
Electric Decommissioning 

Costs 

Golden Valley Retirement Report for 
Electric Association Healy Unit 1 -

Decommissioning 
Costs 

Public Service Rate Case-
Company of Colorado Decommissioning 

Costs 

Public Service 20 16 Revised 
Company of Colorado Depreciation Rates 

Florida Power & Rate Case-
Light Company Decommissioning 

Costs 
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JEFFREY T. KOPP, PE 
(continued) 

Duke Energy Kentucky Public 
Kentucky Service Commission 

Duke Energy North Carolina 
Progress Utilities Commission 

Duke Energy North Carolina 
Carolinas Utilities Commission 

Oklahoma Gas and Corporation 
Electric Commission of 

Oklahoma 

Progress Energy Florida Public Service 
Florida Commission 

Otter Tail Power Minnesota Public 
Company Utilities Commission 

Otter Tail Power Public Service 
Company Commission of the 

State of North Dakota 

Decommissioning Study 1 Calpine 
New York 1 2018 

2017-00321 

Docket No. E-2, Sub 
1142 

Docket No. E-7, Sub 
1146 

Cause No. PUD 
201700496 

090079-EI 

E017/M-10-1082 

PU-11-165 

Duke Energy Rate Case-
Kentucky Decommissioning 

Costs 

Duke Energy Rate Case-
Progress Decommissioning 

Costs 

Duke Energy Rate Case-
Carolinas Decommissioning 

Costs 

Oklahoma Gas and Rate Case-
Electric Decommissioning 

Costs 

Progress Energy Rate Case-
Florida Decommissioning 

Costs 

Otter Tail Power Advanced 
Company Determination of 

Prudence- AQCS 
Upgrades 

Otter Tail Power Advanced 
Company Determination of 

Prudence- AQCS 
Upgrades 

Jeff served as the Burns & McDonnell project manager on a decommissioning study for a wind farm being developed in New 
York. The evaluation was performed to determine the costs to demolish the units and restore the site at the end of its useful 
life to support Calpine's application to construct a major electric generating facility under Article 10 of the New York Public 
Service Law. Subsequent to the study, Jeff will be available to provide written testimony in the Article 10 public hearings in 
regards to the study fmdings. 

Decommissioning Study 1 Southwestern Public Service 
Texas, New Mexico 1 2018 
Jeff is currently serving as the Burns & McDonnell project manager on a decommissioning study for the entire fleet of power 
generating facilities owned by Southwestern Public Service. The evaluation is being performed to determine the costs to 

demolish the units and restore the sites at the end of their useful lives to support regulatory filings. The evaluation includes 

coal-fired plants, natural gas-fired simple cycle units, and gas fired boiler projects. The report and results are being used in 

BURNS~S:DONNELL. 

Case No. 2019-00 __ _ 
Exhibit Kopp-1 

Direct Testimony of Jeffrey T. Kopp 
Page 2 of 22 



JEFFREY T. KOPP, PE 
(continued) 

support of depreciation rates as part of the rate case filing. Jeff is currently providing support through the regulatory process 

with written and oral testimony in Southwestern Public Service's rate hearing in regards to the study fmdings. 

Decommissioning Study 1 Duke Energy 
Indiana I 2018 
Jeff served as the Bums & McDonnell project manager on a decommissioning study for the entire fleet of power generating 

facilities owned by Duke Energy Indiana. The evaluation was performed to determine the costs to demolish the units and 

restore the sites at the end of their useful lives to support regulatory filings. The evaluation included coal-fired plants, natural 
gas-fired simple and combined cycle units, solar projects, and a hydro-electric plant. Jeff is currently providing support 
through the regulatory process with written and oral testimony in Duke Energy Indiana's rate hearing in regards to the study 

findings. 

Decommissioning Study 1 Golden Valley Electric Association 
Alaska 1 2018 
Jeff served as the Bums & McDonnell project manager on a decommissioning study for the entire fleet of power generating 

facilities owned by Golden Valley Electric Association. The evaluation was performed to determine the costs to demolish the 
units and restore the sites at the end of their useful lives to support regulatory filings. The evaluation included a coal-frred 

plant, diesel and naphtha frred combustion turbine units, a battery energy storage facility, and a wind farm. Jeff provided 
written testimony in Golden Valley's Compliance Hearing regarding the retirement of their Healy Unit 1 project. Jeff also 
will be available to provide written and oral testimony in Golden Valley's rate hearing in regards to the study findings. 

Decommissioning Study 1 Owensboro Municipal Utilities 
Kentucky I 2018 
Jeff served as the Bums & McDonnell project manager on a decommissioning study for coal fued generating facility owned 
by Owensboro Municipal Utilities. The evaluation was performed to determine the options for retiring the plant and 

associated costs. Options evaluated included placing one of the units into layup with the potential to restart at a later date, 
retirement in place, or full demolition and site restoration. 

Decommissioning Study 1 Duke Energy 
Florida 1 2018 
Jeff served as the Bums & McDonnell project manager on a decommissioning study for the entire fleet of power generating 
facilities owned by Duke Energy Florida. The evaluation was performed to determine the costs to demolish the units and 
restore the sites at the end of their useful lives to support regulatory filings. The evaluation included a coal-fued plant, natural 
gas-fired simple and combined cycle units, and solar projects. Subsequent to the study, Jeff will be available to provide 
written and oral testimony in Duke Energy Florida's rate hearing in regards to the study fmdings. 

Decommissioning Study 1 Tucson Electric Power 
Arizona I 2018 
Jeff served as the Bums & McDonnell project manager on a decommissioning study for the entire fleet of power generating 

facilities owned by Tucson Electric Power. The evaluation was performed to determine the costs to demolish the units and 

restore the sites at the end of their useful lives to support regulatory filings. The evaluation included a coal-frred plant, natural 

gas-fued simple and combined cycle units, and solar projects. Subsequent to the study, Jeff will be available to provide 

written and oral testimony in Tucson Electric Powers's rate hearing in regards to the study fmdings. 
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JEFFREY T. KOPP, PE 
(continued) 

Decommissioning Study 1 Public Service of New Mexico 
New Mexico I 2018 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for the entire fleet of power generating 

facilities owned by Duke Energy Florida. The evaluation is being performed to determine the costs to demolish the units and 
restore the sites at the end of their useful lives to support regulatory filings. The evaluation includes a coal-frred plant, natural 

gas-frred simple and combined cycle units, and solar projects. 

Decommissioning Study 1 Capital Power 
Illinois 1 2018 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a wind farm being developed in 
Illinois. The evaluation was performed to determine the costs to demolish the units and restore the site at the end of its useful 

life to support the county zoning application. Subsequent to the study, Jeff will be available to provide written and oral 
testimony in the county zoning hearings in regards to the study findings. 

Decommissioning Study 1 Calpine 
New York I 2018 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a wind farm being developed in New 

York. The evaluation was performed to determine the costs to demolish the units and restore the site at the end of its useful 
life to support Calpine's application to construct a major electric generating facility under Article 10 of the New York Public 
Service Law. Subsequent to the study, Jeff provided written testimony in the Article 10 public hearings in regards to the 

study findings. 

Decommissioning Study 1 Tradewind Energy 
Illinois 1 2018 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a wind being developed in Illinois. 
The evaluation was performed to determine the costs to demolish the units and restore the site at the end of its useful life to 
support the county zoning application. Subsequent to the study, Jeff will be available to provide written and oral testimony in 

the county zoning hearings in regards to the study fmdings. 

Decommissioning Study 1 Hawaii Electric Company 
Hawaii I 2018 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a reciprocating engine plant that was 
under construction for Hawaii Electric Company. The evaluation was performed to determine the costs to demolish the units 

and restore the site at the end of its useful life. 

Decommissioning Study 1 EDP Renewables 
Indiana 1 2018 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a wind farm being developed in 

Indiana. The evaluation was performed to determine the costs to demolish the units and restore the site at the end of its useful 

life to support the county zoning application. Subsequent to the study, Jeff will be available to provide written and oral 
testimony in the county zoning hearings in regards to the study findings. 
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JEFFREY T. KOPP, PE 
(continued) 

Decommissioning Study 1 EDP Renewables 
Illinois I 2018 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a wind farm being developed in 

Illinois. The evaluation was performed to determine the costs to demolish the units and restore the site at the end of its useful 
life to support the county zoning application. Subsequent to the study, Jeff provided oral testimony in the county zoning 

hearings in regards to the study findings. 

Due Diligence 1 Centerpoint Energy 
Indiana I 2017 
Jeff served as the project manager for a due diligence evaluation ofVectren's fleet of power plants being considered as part 
of a potential full acquisition ofVectren by Centerpoint. The evaluation included a technical, environmental, and contractual 

review of the coal, simple cycle, and wind farm facilities. As part of the project, Jeff presented the results of the study to 
CenterPoint's board of directors to support their decision making process for the acquisition. 

Due Diligence I PKA AlP 
Michigan I 2017 
Jeff served as the project manager for a due diligence evaluation of a combined cycle power plant being considered for 
potential equity investment by PKA AlP. The evaluation included a technical, environmental, and contractual review of the 

plant. 

Decommissioning Study 1 Tampa Electric Company 
Florida 1 2017 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for the entire fleet of power generating 

facilities owned by Tampa Electric. The evaluation is being performed to determine the costs to demolish the units and 
restore the sites at the end of their useful lives to support regulatory filings. The evaluation includes a coal-fired plant, natural 

gas-fued simple and combined cycle units, and solar projects. Subsequent to the study, Jeff will be available to provide 
written and oral testimony in Tampa Electric's rate hearing in regards to the study findings. 

Decommissioning Asset Retirement Obligation Study I NRG Energy 
Various US Locations I 2017 
Jeff served as the Burns & McDonnell project manager on a decommissioning study to evaluate the asset retirement 
obligation costs for numerous renewable energy facilities owned by NRG Energy throughout the United States. The 
evaluation was performed to determine the costs for any obligations to remove and/or demolish the facilities and equipment 
and perform environmental remediation and site restoration activities. The study was performed to support compliance with 
FAS 143 requirements. 

Due Diligence 1 Confidential Client 
Northwest I 2017 
Jeff is served as the project manager for a due diligence evaluation of three natural gas fired combine cycle power plants 

being considered for potential acquisition. The evaluation included a technical, environmental, and contractual review of the 

facilities. 
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JEFFREY T. KOPP, PE 
(continued) 

Decommissioning Study 1 Confidential Client 
Illinois I 2017 
Jeff served as the project manager for a site retirement evaluation to help determine the cost to retire a 600 MW coal-fired 
project in Illinois at the end of its useful life. Estimates for demolition and site restoration were included in the evaluation. 

Jeff previously prepared decommissioning study estimates for this plant with the updated study being performed to reflect 

current pricing and changes in regulations. 

Decommissioning Study IAEP 
Ohio, Indiana I 2017 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for two coal fired power plants owned 
by Ohio Valley Electric Company and Indiana Kentucky Electric Company, both of which AEP is the largest shareholder. 
The evaluation was performed to determine the costs to demolish the units and restore the sites at the end of their useful lives 
for purposes of accruing the costs over the life of the plants. 

Decommissioning Study lOGE Energy Corp. 
Oklahoma I 2017 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for the entire fleet of power generating 

facilities owned by OGE Energy in Oklahoma. The evaluation was performed to determine the costs to demolish the units 
and restore the sites at the end of their useful lives to support depreciation rates. The evaluation included several coal-fired 
plants, natural gas fired boilers, natural gas-fired simple and combined cycle units, and a wind farm. Subsequent to the study, 

Jeff provided written testimony, and is currently providing support in replying to discovery requests. Jeff will be available to 
provide oral testimony in OGE Energy's rate hearing in regards to the study findings. 

Decommissioning Study 1 Duke Energy 
North Carolina, South Carolina, Kentucky 1 2017 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for the entire fleet of power generating 
facilities owned by three Duke Energy Utilities, including Duke Energy Carolinas, Duke Energy Progress, and Duke Energy 
Kentucky. The evaluation was performed to determine the costs to demolish the units and restore the sites at the end of their 
useful lives to support regulatory filings. The evaluation included several coal-fired plants, natural gas fired boilers, natural 
gas-fired simple and combined cycle units, hydroelectric plants, and solar projects. Subsequent to the study, Jeff provided 
written and oral testimony in Duke Energy Carolinas, Duke Energy Progress, and Duke Energy Kentucky's rate hearing in 
regards to the study findings. 

Useful Life Assessment 1 Confidential Client 
Southeast 1 2017 
Jeff served as the Burns & McDonnell project manager on a useful life assessment for a combined cycle power plant for a 
confidential client. The evaluation was performed to determine the anticipated life of the facility and associated costs to 

achieve that life. The study supported fmancial modeling of the facility as part of the utility's portfolio of assets. 
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JEFFREY T. KOPP, PE 
(continued) 

Useful Life Assessment 1 Confidential Client 
Southeast 1 2017 
Jeff served as the Burns & McDonnell project manager on a useful life assessment for a combined cycle power plant for a 
confidential client. The evaluation was performed to determine the anticipated life of the facility and associated costs to 
achieve that life. The study supported fmancial modeling ofthe facility as part ofthe utility's portfolio of assets. 

Decommissioning Study 1 FPL Energy 
Florida 1 2015 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for the entire fleet of power generating 
facilities owned by FPL Energy in the State of Florida. The evaluation was performed to determine the costs to demolish the 

units and restore the sites at the end of their useful lives to support regulatory filings. The evaluation included several coal

fired plants, natural gas-fired simple and combined cycle units, solar generating facilities. Subsequent to the study, Jeff 
provided written and oral testimony in FPL Energy's rate case hearing in regards to the study fmdings. 

Decommissioning Study 1 Xcel Energy 
Colorado I 2014 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for the entire fleet of power generating 
facilities owned by Xcel Energy in the State of Colorado. The evaluation was performed to determine the costs to demolish 
the units and restore the sites at the end of their useful lives to support regulatory filings. The evaluation included several 
coal-fired plants, natural gas-fired simple and combined cycle units, hydroelectric plants, and a wind farm. Subsequent to the 
study, Jeff is provided written and oral testimony in Xcel Energy's rate hearing in regards to the study fmdings. 

Decommissioning Cost Evaluation 1 Progress Energy Florida 
Florida 1 2008-2009 
Jeff served as the Burns & McDonnell project manager on a site retirement cost evaluation for all the fossil fuel-fired power 

generating facilities owned by Progress Energy in the state of Florida. The evaluation was performed to determine the costs 
to demolish the units and restore the sites and included a natural gas-fired steam plants, fuel oil-fired steam plants, natural 

gas-fired combustion turbines, coal-fired facilities, and combined cycle generating facilities. Subsequent to the study, Jeff 
provided direct testimony in Progress Energy Florida's rate case in regards to the study fmdings. 

Decommissioning Asset Retirement Obligation Study 1 NRG Energy 
California 1 2016 
Jeff served as the Burns & McDonnell project manager on a decommissioning study to evaluate the asset retirement 
obligation costs for all the fossil fuel-fired power generating facilities owned by NRG Energy in the state of California. The 
evaluation was performed to determine the costs for any legally obligations to demolish facilities and equipment and perform 
environmental remediation and site restoration activities. The facilities included a natural gas and fuel oil fired plants 
consisting of boilers, combustion turbines, and combined cycle generating facilities. 

Due Diligence 1 Confidential Client 
Northeast 1 2016 
Jeff served as the project manager for a due diligence evaluation of a portfolio of power generation assets. The assets 

included gas and oil fired boilers, combined cycle combustion turbines, and simple cycle combustion turbines. The client 
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was considering acquiring an equity stake in the facilities. The evaluation included a technical, environmental, and 

contractual review ofthe facilities. The review primarily focused on evaluation of recent repairs to the facilities, remaining 
life of the equipment, and potential large capital cost requirements to identify key risks or fatal flaws. 

Due Diligence 1 Confidential Client 
Northeast I 2016 
Jeff served as the project manager for a due diligence evaluation of a coal ftred power generating facility that was being 
offered for sale. The client was considering acquiring an equity stake in the facility. The evaluation included a technical, 
environmental, and contractual review of the facilities. The review primarily focused on evaluation of the condition of the 
equipment and facilities, upgrades required to comply with environmental regulations, and other major capital or O&M 

projects to identify key risks or fatal flaws. 

Due Diligence 1 Confidential Client 
Northeast 1 2016 
Jeff served as the project manager for a due diligence evaluation of a combined cycle generating facility under development. 
The client was considering acquiring an equity stake in the facility. The evaluation included a technical, environmental, and 

contractual review of the natural gas fired generation facility. The review primarily focused on evaluation of the project 
costs, schedule, permitting, and other development activities to determine any development risks or fatal flaws. 

Decommissioning Study 1 PacifiCorp 
Oregon, Washington, Wyoming I 2016 
Jeff served as the BMcD project manager on a decommissioning study for three wind farms owned by PacifiCorp. The 
evaluation was performed to determine the costs to demolish the units and restore the sites at the end of their useful lives in 

support of determining depreciation rates. 

Due Diligence 1 Confidential Client 
Northeast I 2016 
Jeff served as the project manager for a due diligence evaluation of a combined cycle generating facility under development. 
The client was considering acquiring an equity stake in the facility. The evaluation included a technical, environmental, and 

contractual review of the natural gas fired generation facility. The review primarily focused on evaluation of the project 
costs, schedule, permitting, EPC contract, equipment contracts, and other development activities to determine any 
development risks or fatal flaws. 

Due Diligence 1 Confidential Client 
Southwest I 2016 
Jeff served as the project manager for a due diligence evaluation of a natural gas fired combined cycle power generating 
facility that was being offered for sale. The client was considering acquiring an equity stake in the facility. The evaluation 

included a technical, environmental, and contractual review of the facility. The review primarily focused on evaluation of the 

condition of the equipment, sufficiency of contractual arrangements, and environmental compliance to identify key risks or 

fatal flaws. 
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Decommissioning Study 1 Big Rivers Electric Cooperative 
Kentucky 1 2016 
Jeff served as the BMcD project manager on a decommissioning study for two coal-fired power generating facilities owned 
by Big Rivers Electric Cooperative. The evaluation was performed to determine the costs to demolish the units and restore 

the sites at the end of their useful lives. 

Due Diligence 1 Confidential Client 
Northeast I 2016 
Jeff served as the project manager for a due diligence evaluation of a natural gas fired combined cycle power generating 
facility that was being offered for sale. The client was considering acquiring an equity stake in the facility. The evaluation 

included a technical, environmental, and contractual review of the facility. The review primarily focused on evaluation of the 

condition of the equipment, sufficiency of contractual arrangements, design issues surrounding recent plant performance 
challenges, and environmental compliance to identify key risks or fatal flaws. 

Useful Life Assessment 1 Confidential Client 
Southeast 1 2015 
Jeff served as the Burns & McDonnell project manager on a useful life assessment for a combined cycle power plant for a 

confidential client. The evaluation was performed to determine the anticipated life of the facility to support fmancing of the 
project associated with acquisition of the facility. 

Decommissioning Study 1 Nebraska Public Power District 
Nebraska I 2015 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for five power generating facilities 
owned by Nebraska Public Power District. The evaluation was performed to determine the costs to demolish the units and 

restore the sites at the end of their useful lives. The evaluation included two coal-fired plants, a natural gas-fired boiler plant, 
a combined cycle plant, and a wind farm. 

Decommissioning Study 1 Lafayette Utilities System 
Louisiana 1 2015 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a coal fired generating facility in the 
state of Louisiana. The evaluation was performed to determine the costs for options to retire the units in place or demolish 
the units and restore the site now that the units are no longer operating. The costs are being used for planning purposes by 
the client, to determine the preferred decommissioning plan for the plant. 

Decommissioning Study 1 Colstrip Energy 
Montana 1 2015 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a coal fired generating facility in the 

state of Montana. The evaluation was performed to determine the costs to demolish the unit and restore the site at the end of 

its useful life. The costs were used for planning purposes by the client, to determine the decommissioning funds that need to 
be accrued throughout the operating life of the facility. 
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Due Diligence 1 Confidential Client 
Northeast 1 2015 
Jeff served as the project manager for a due diligence evaluation of a combined cycle generating facility under development. 

The client was considering acquiring an equity stake in the facility. The evaluation included a technical, environmental, and 
contractual review of the natural gas fired generation facility. The review primarily focused on evaluation of the project 

costs, schedule, permitting, and other development activities to determine whether the project was economically attractive 

and determine any development risks or fatal flaws. 

Decommissioning Study 1 Apex Clean Energy 
Various Locations I 2015 
Jeff served as the Burns & McDonnell project manager for a site retirement cost evaluation for three proposed wind energy 

facilities under development. The evaluation was performed to support permitting activities on the facilities. 

Decommissioning Study 1 Oklahoma Gas & Electric 
Oklahoma I 2014 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a power generating facility in the 
Midwest. The evaluation was performed to determine the costs to demolish the units and restore the site at the end of its 

useful life. The plant was expected to retire within a year or two of the study, and the costs were used for planning purposes 
by the client. 

Decommissioning Study 1 Basin Electric Cooperative 
North Dakota & Wyoming 1 2014 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for five power generating facilities in 
the North Dakota and Wyoming. The evaluation was performed to determine the costs to demolish the units and restore the 

sites at the end of their useful life. The costs are being used for planning purposes by the client. 

Coal Plant Layup 1 Hoosier Energy 
Indiana 1 2014 
Jeff served as the Burns & McDonnell project manager on the preparation of a plan to place a coal fired generating facility in 
long term layup reserve status. The project included preparation ofthree manuals for the implementation ofthe layup plan, 
maintaining the plant during the layup period, and reactivating the plant at the end of the layup period. 

Decommissioning Study 1 Apex Clean Energy 
Illinois I 2014 
Jeff served as the Burns & McDonnell project manager for a site retirement cost evaluation for a proposed wind energy 
facility under development. The evaluation was performed to support permitting activities on the facility. 

Due Diligence I Confidential Client 
Midwest I 2014 
Jeff served as the project manager for a due diligence evaluation of a combined cycle generating facility under development. 

The client was considering acquiring an equity stake in the facility. The evaluation included a technical, environmental, and 

contractual review of the natural gas fired generation facility. The review primarily focused on evaluation of the project 
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costs, schedule, permitting, and other development activities to determine whether the project was economically attractive 

and determine any development risks or fatal flaws. 

Due Diligence 1 Duke Energy 
Florida 1 2014 
Jeff served as the project manager for a due diligence evaluation of the Osprey Energy Center combined cycle generating 

facility being offered for sale. Duke Energy was considermg acquiring the facility from the current owner. The evaluation 

included a technical, environmental, and contractual review of the natural gas fired generation facility. Duke successfully 
acquired the facility and utilized the Independent Engineer's Report prepared by Burns & McDonnell to support the 

regulatory process through acquisition of the facility. 

Due Diligence I Confidential Client 
Southeast 1 2014 
Jeff served as the project manager for a due diligence evaluation of a cogeneration facility being offered for sale. The client 

was considering acquiring the facility from the current owner. The evaluation included a technical, environmental, and 

contractual review of the natural gas fired generation facility, including a review of potential modifications to the facility due 

to the loss of the steam host and associated costs. 

Due Diligence 1 Indiana Municipal Power Agency 
Indiana I 2014 
Jeff served as the project manager for a due diligence evaluation of a coal-fired generating facility being offered for sale. The 
client was considering acquiring the assets from the current owner. The evaluation includes a technical, environmental, and 

contractual review of the coal fired generation facility. 

Due Diligence 1 Kansas Municipal Power Agency 
Missouri 1 2014 
Jeff served as the project manager for a due diligence evaluation of a combined cycle generating facility being offered for 

sale. The client was considering acquiring an equity stake in the facility. The evaluation included a technical, environmental, 

and contractuai'review of the natural gas fired generation facility. 

Strategic Site Selection Study 1 Confidential Client 
Midwest 1 2013 

. . . 

Jeff served as the Burns & McDonnell lead on site selection study for a new natural gas fired combined cycle generating 
resource in the Midwest. The study included evaluating greenfield and brownfield sites to determine the most attractive sites 
and the limiting factors to development at each site. 

Strategic Site Selection Study 1 Confidential Client 
Northeast I 2013 
Jeff served as the Burns & McDonnell lead on site selection study for a new gas processing facility in the northeast. The 
study included evaluating potential greenfield locations for a cryogenic gas processing plant to handle wet and dry gas from 

· the Utica and Marcellus Shale areas. 
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Site Evaluations 1 Confidential Client 
Southeast I 2013 
Jeff served as the Burns & McDonnell lead on the evaluation of three potential sites for a new natural gas fired combined 

cycle generating facility in the Southeast. The study included reviewing three sites previously selected by the client and 

ranking those sites relative to one another to determine their suitability for the natural gas-fired generation options under 

consideration. 

Decommissioning Study 1 Arizona Public Service 
Arizona I 2013 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a four steam electric generating 
facilities in the southwest. The evaluation was performed to determine the costs to demolish the units and restore the sites at 

the end of their useful lives. The evaluation included two coal-fired plants, and two natural gas and fuel oil fired boilers. 

Decommissioning Study 1 Confidential Client 
Texas I 2013 
Jeff served as the Burns & McDonnell lead on a decommissioning study for a coal fired generating facility in Texas. The 
study included evaluating options to place the plant in reserve shutdown status or completely retire the plant and perform full 

plant demolition. 

Decommissioning Study 1 Confidential Client 
Upper Midwest 1 2013 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for a coal fired generating facility in the 
upper Midwest. The study included phasing the retirement dates of portions of the facility and performing selective 

demolition as appropriate with full demolition to be complete at the end of useful life of the entire facility. The study also 
included evaluating potential value of equipment for sale on the secondary market. 

Decommissioning Study 1 Confidential Client 
Ohio River Valley 1 2013 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for two coal fued generating facilities in 
the Ohio River Valley. The evaluation was performed to determine the costs to demolish the units and restore the sites at the 

end of their useful life. The costs are being used for planning purposes by the client. 

Decommissioning Study 1 EDP Renewables 
Illinois 1 2013 
Jeff served as the Burns & McDonnell project manager for a site retirement cost evaluation for a proposed wind energy 
facility under development. The evaluation was performed to support permitting activities on the facility. 

Strategic Site Selection Study I Confidential Client 
Western Kansas 1 2012 
Jeff served as the Burns & McDonnell lead on a strategic site selection study for a new natural gas fired generation resource 

in the state of Kansas. The study resulted in the identification of multiple viable site alternatives to support the natural gas
fired generation options under consideration. 
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Due Diligence 1 Confidential Client 
Northeast I 2012 
Jeff served as the project manager for a due diligence evaluation of a coal-fired generating facility being offered for sale. The 
client was considering acquiring the assets from the current owner. The evaluation includes a technical, environmental, and 
contractual review of the coal fired generation facility. 

Due Diligence 1 Old Dominion Electric Cooperative 
Pennsylvania 1 2012 
Jeff provided support for a due diligence evaluation of a facility under development, that included a 2-on-1 combined cycle 
power block, being offered for sale. The client was considering acquiring the site from the current owner. The evaluation 
included a technical, environmental, and contractual review of the combined cycle generation facility. The evaluation 

included a review of existing agreements and permits in place to facilitate development of the generation resource. The 
project also included a review of the project capital costs to determine whether the costs were reasonable, and to identify any 

gaps that may increase the overall project cost. 

Due Diligence 1 Old Dominion Electric Cooperative 
New Jersey 1 2012 
Jeff served as the project manager for a due diligence evaluation of a facility that was under construction at the time, and was 

being offered for sale. The client was considering acquiring the 2-on-1 combined cycle power generating facility, from the 
current owner. The evaluation included a technical, environmental, and contractual review of the including a review of 
existing agreements and permits in place. The project also included a review of the project capital costs to determine whether 
the costs were reasonable, and to identify any gaps that may increase the overall project cost. 

Due Diligence 1 Old Dominion Electric Cooperative 
Virginia 1 2012 
Jeff served as the project manager for a due diligence evaluation of a facility under development, that included a 2-on-1 
combined cycle power block, being offered for sale. The client was considering acquiring the site from the current owner. 

The evaluation included a technical, environmental, and contractual review of the combined cycle generation facility. The 
evaluation included a review of existing agreements and permits in place to facilitate development of the generation resource. 

The project also included a review of the project capital costs to determine whether the costs were reasonable, and to identify 
any gaps that may increase the overall project cost. 

Due Diligence 1 Confidential Client 
Southeast 1 2012 
Jeff assisted with a due diligence evaluation of a facility that includes two, 2-on-1 combined cycle power blocks, being 
offered for sale. The client was considering acquiring the assets from the current owner. The evaluation included a technical, 
environmental, and contractual review of the combined cycle generation facility. 

Development Assistance I Tenaska 
Ohio I 2012 
Jeff served as the Burns & McDonnell project manager assisting a client with the preparation of a Certificate of 

Environmental Compatibility and Public Need for conversion of an existing simple cycle facility to combined cycle. The 
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facility includes five combustion turbines, four of which will be converted to two, 2-on-1 combined cycle power blocks. The 

project includes full preparation of the Certificate of Environmental Compatibility and Public Need application, as well as 

public meeting support. 

Repower Assessment 1 Confidential Client 
North Dakota I 2011 
Jeff assisted a client with an evaluation comparing the economic viability of retrofitting an existing coal-fired power plant 
with air quality control system equipment in comparison to replacing the plant with new natural gas fired generation. The 

project includes preparing capital cost estimates; operating and maintenance cost estimates, and determining the net present 
value of each alternative evaluate the relative economic attractiveness of each alternative. 

Decommissioning Study 1 Progress Energy 
North Carolina & South Carolina 1 2011 
Jeff served as the Bums & McDonnell project manager on a decommissioning study for the entire fleet of power generating 
facilities owned by Progress Energy Carolinas. The evaluation was performed to determine the costs to demolish the units 
and restore the sites at the end of their useful lives. The evaluation included several coal-fired plants, as well as several 
natural gas-fired and fuel oil-fired units. 

Decommissioning Study 1 Minnesota Power 
Minnesota 1 2011 
Jeff served as the Bums & McDonnell project manager on a decommissioning study for several power generating facilities 

owned by Minnesota Power. The evaluation was performed to determine the costs to demolish the units and restore the sites 
at the end of their useful lives. The evaluation included three coal-fired plants and a biomass fired facility. 

Strategic Site Selection Study I Old Dominion Electric Cooperative 
Virginia, Maryland, Pennsylvania, Delaware 1 2011 
Jeff served as the Bums & McDonnell project manager on a strategic site selection study for a 750 MW combined cycle 

facility. The study resulted in the identification of multiple viable site alternatives to support the natural gas-fired generation 
option under consideration. 

Due Diligence Evaluation 1 Old Dominion Electric Cooperative 
Pennsylvania 1 2011 
Jeff served as the Bums & McDonnell project manager on a due diligence evaluation of a 2-on-1 combined cycle facility 
being offered for sale by Liberty Electric in Pennsylvania. The client was considering acquiring the assets from the current 
owner. The evaluation included a technical, environmental, and contractual review of the combined cycle generation facility. 

Due Diligence Evaluation 1 Tyr Energy 
Florida 1 2011 
Jeff served as the Bums & McDonnell project manager on a due diligence evaluation of a biomass power generating facility 
under development by American Renewables. The client was considering an equity investment in the facility. The 

evaluation included a 100 MW bubbling fluidized bed boiler and steam turbine. 

BURNS~M5DONNELL. 

Case No. 2019-00 __ _ 
Exhibit Kopp-1 

Direct Testimony of Jeffrey T. Kopp 
Page 14 of 22 



JEFFREY T. KOPP, PE 
(continued) 

Due Diligence Evaluation 1 Old Dominion Electric Cooperative 
Maryland I 2011 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation of a combined cycle facility under 
development in Maryland. The client was considering acquiring the site and all the development rights for installation of a 2-

on-1 combined cycle facility. The evaluation included a review of existing agreements and permits in place to facilitate 
development of the generation resource. 

Decommissioning Study 1 Tampa Electric Co. 
Florida 1 2011 
Jeff served as the Burns & McDonnell project manager on a decommissioning study for the power generating facilities 

owned by Tampa Electric Company. The evaluation was performed to determine the costs to demolish the units and restore 
the sites at the end oftheir useful lives. The evaluation included a coal-fired plant, an integrated gasification combined cycle 

plant, and several natural gas-fired units. 

Decommissioning Study 1 Confidential Client 
Illinois 1 2011 
Jeff served as the project manager for a site retirement evaluation to help determine the cost to retire a 600 MW coal-fired 

project in Illinois at the end of its useful life. Estimates for demolition and site restoration were included in the evaluation. 

Repower Assessment 1 Confidential Client 
Minnesota I 2010 
Jeff assisted a client with an evaluation comparing the economic viability of retrofitting an existing coal-fired power plant 
with air quality control system equipment in comparison to replacing the plant with new natural gas fired generation. The 
project includes preparing capital cost estimates; operating and maintenance cost estimates, and determining the net present 
value of each alternative evaluate the relative economic attractiveness of each alternative. 

Biomass Plant Site Selection Study I Confidential Client 
Texas 1 2010 
Jeff served as the project manager for a Site Selection Study for a Biomass project to be located in Texas. The project 
included ranking of candidate sites to determine a preferred site for development of a 20 MW biomass power generating 
facility. 

Due Diligence Evaluation 1 Tyr Energy 
Multiple Locations 1 2010 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for several natural gas-fired facilities 
being offered for sale by Tenaska. The client was considering an equity investment in the facilities. The evaluation included 
four combined cycle facilities and one simple cycle facility. 
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Power Plant Valuation Assessment 1 Basin Electric Power Cooperative 
North Dakota I 2010 
Jeff served as the Burns & McDonnell project manager to provide a valuation assessment of the Antelope Valley Station Unit 

2, which is being considered for purchase by Basin Electric Power Cooperative. The project includes valuing the 25 year old 
450 MW coal fired unit in current dollars and at specified dates in the future. 

Wind Farm Evaluation I Minnesota Power 
North Dakota I 2010 
Jeff served as the Burns & McDonnell project manager to provide an evaluation of a proposed wind farm development in 

central North Dakota. The project includes wind resource assessments, conceptual engineering design, capital cost estimates, 
and estimated busbar costs for development of wind farm project in phases on the land currently under contract. 

Decommissioning Cost Evaluations 1 Horizon Wind Energy 
Midwest I 2008-2010 
Jeff served as the Burns & McDonnell project manager on multiple site retirement cost evaluations for several proposed wind 
energy facilities under development by Horizon Wind Energy. The evaluations were performed to support permitting 
activities on the facilities. 

Due Diligence Evaluation 1 Tyr Energy 
Hawaii 1 2010 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a biomass gasification generating 
facility under development in Hawaii. The client was considering the facility for investment. The evaluation included a 
Primenergy gasifier with a net plant output of approximately 12 MW. 

Project Development Assistance 1 Tradewind Energy 
Kansas 1 2009-201 0 
Jeff served as the Burns & McDonnell project manager to provide development assistance on a wind farm facility in 
Southern Kansas. The development assistance includes support on land acquisition efforts for the project, transmission line 

routing and preliminary design, power collection system preliminary design, and general project development assistance. 

Project Development Assistance 1 Tradewind Energy 
Missouri I 2007-2010 
Jeff served as the Burns & McDonnell project manager to provide development assistance on two wind turbine facilities in 
Northern Missouri. The development assistance includes support on land acquisition efforts for the project, transmission line 
routing and preliminary design, power collection system preliminary design, and general project development assistance. 

Decommissioning Cost Evaluation 1 Northern Indiana Public Service Co. 
Indiana I 2008 
Jeff served as the Burns & McDonnell project manager on a site retirement cost evaluation for several generating facilities 

owned by NIPSCO. The evaluation was performed to determine the costs to demolish the units and restore the sites and 
included several coal-fired facilities and a combined cycle generating facility. 
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Due Diligence Evaluation 1 Grays Harbor Public Utility District 
Washington I 2008 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a biomass-fired cogeneration 
facility being offered for sale in Washington. The facility evaluated was a paper mill that had been shutdown for several 
years. The facility included a wood waste fired boiler that provided steam to a steam turbine for electric power generation as 

well as providing plant process steam. 

Due Diligence Evaluation 1 Tyr Energy 
New Mexico I 2008 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a natural gas-fued power generating 
facility being offered for sale in New Mexico. The evaluation included two Mitsubishi 50 IF combustion turbines operating 

in combined cycle mode. 

Decommissioning Cost Evaluation 1 Horizon Wind Energy 
Illinois 1 2008 
Jeff served as the Burns & McDonnell project manager on a site retirement cost evaluation for a wind farm being proposed 
by Horizon Wind Energy in Illinois. The evaluation was performed to determine the costs to demolish the units and restore 

the sites to meet the county zoning requirements. 

Due Diligence Evaluation 1 Tyr Energy 
Western U.S. I 2008 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for several natural gas-fired power 
generating facilities being offered for sale throughout the western United States. The evaluation included several GE 

LM6000 combustion turbines operating in simple cycle mode, several GE LM6000 combustion turbines operating in 
combined cycle mode, one GE 7EA combustion turbine operating in combined cycle mode, and one GE 7F A combustion 
turbine operating in simple cycle mode. 

Due Diligence Evaluation 1 Tyr Energy 
Virginia I 2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Virginia. The evaluation included 7 GE LM6000 fuel oil fired combustion turbines operating in simple cycle 
mode. 

Due Diligence Evaluation 1 Tyr Energy 
Colorado I 2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for 5 GE LM6000 combustion turbines 
operating in combined cycle cogeneration mode with 2 steam turbines. The facility includes a greenhouse that serves as the 
plant's thermal host for cogeneration operations. 
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Project Development Assistance 1 Mesa Wind Power 
Texas 1 2007 
Jeff provided development assistance on a 4,000 MW wind turbine facility located in the panhandle of Texas. The 

development assistance includes pro forma economic modeling of the project. 

Due Diligence Evaluation 1 Kelson Energy 
Ohio I 2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Ohio. The evaluation included a partially constructed 2xl Siemens Westinghouse 7FA combined cycle generating 

facility. 

Due Diligence Evaluation 1 Grand River Dam Authority 
Oklahoma I 2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Oklahoma. The evaluation included a 4x2 GE 7FA combined cycle generating facility. 

Due Diligence Evaluation 1 Brazos Electric Power Cooperative 
Texas 1 2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for the purchase of an equity share of a 
generating facility being constructed in Texas. The evaluation included an 890 MW supercritical pulverized coal fired 
generating facility. 

Due Diligence Evaluation 1 Tyr Energy 
Florida 1 2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Florida. The evaluation included 3 GE 7F A combustion turbines operating in simple cycle mode. 

Cost Estimate Preparation 1 Direct Energy 
Texas I 2007 
Jeff served as the Burns & McDonnell project manager for the preparation of planning level cost estimates for a new 
combined cycle facility to be constructed in Texas. 

Due Diligence Evaluation 1 Tyr Energy 
Various U.S. Locations 1 2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for several generating facilities being 
offered for sale throughout the U.S. The evaluation included a coal, natural gas, and wind power facilities. 

Owner's Engineer Services 1 Grays Harbor PUD 
Washington I 2007 
Jeff served as the Burns & McDonnell project manager on an owner's engineer project to evaluate the plans for installation of 

a refurbished steam turbine at a paper mill. The evaluation included the review of the design for the installation of a 7 MW 
steam turbine. 
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Decommissioning Cost Evaluation I Tyr Energy 
Various U.S. Locations 1 2007 
Jeff served as the Burns & McDonnell project manager on a site retirement cost evaluation for several generating facilities 
owned by Tyr Energy. The evaluation was performed to satisfy FASB 143 accounting standards and included a simple cycle 

and combined cycle generating facilities. 

Due Diligence Evaluation 1 Tyr Energy 
Virginia 1 2006-2007 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Virginia. The evaluation included a 240 MW subcritical pulverized coal fired facility. 

Due Diligence Evaluation 1 Brazos Electric Power Cooperative 
Texas 1 2006 
Jeff served as the Burns & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Texas. The evaluation included a lxl GE 7FA combined cycle generating facility and 2 GE 7FA combustion 

turbines operating in simple cycle mode. 

Generation Alternatives Study 1 Ottertail Power Company 
North Dakota 1 2006 
Jeff served as the Burns & McDonnell project manager on a Generation Alternatives Study for the addition of a new 600 
MW coal fired unit at an existing coal fired facility. The study includes a pro forma analysis of the technologies considered. 

Technology Assessment 1 Minnesota Power 
South Dakota 1 2006 
Jeff assisted with a technology assessment for the addition of a new 500 MW coal fired unit at an existing coal fired facility. 

The study includes a pro forma analysis of the technologies considered. 

Technology Assessment & Feasibility Study 1 Ottertail Power Co. 
Minnesota 1 2006 
Jeff served as the Burns & McDonnell project manager on a feasibility study and technology assessment for the addition of a 
new 500 MW coal fired unit at an existing coal fired facility. The study includes conceptual site layouts, cost estimates, 
performance estimates, and water balances. 

Project Development Assistance 1 Tradewind Energy 
Kansas 1 2005-2006 
Jeff served as the Burns & McDonnell project manager to provide development assistance on a 250MW wind turbine facility 
in Central Kansas. The development assistance includes conceptual design and technical support for the development phase 

of the project. 
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JEFFREY T. KOPP, PE 
(continued) 

Siting Study & Technology Assessment I Arizona Public Service 
Arizona/New Mexico 1 2005-2006 
Jeff assisted with a siting study and technology assessment for a 1,800 MW coal fired facility in Arizona and Northwestern 
New Mexico. Development resulted in the identification of multiple viable site alternatives to support coal-fired generation 

options. 

Due Diligence Evaluation 1 Tyr Energy 
California 1 2005-2006 
Jeff served as the Bums & McDonnell project manager on a due diligence evaluation for four generating facilities being 

offered for sale in California. The evaluation included simple cycle facilities consisting of Pratt & Whitney FT8 Twinpacs. 

Professional Services: 2005-2006 

Waste-to-Energy Feasibility Study I CPS Energy 
Texas 1 2005 
Jeff assisted with a feasibility study for a new waste-to-energy facility in the State of Texas. The study included a pro forma 

analysis of the facility considered. 

Due Diligence Evaluation 1 Tyr Energy 
Oklahoma 1 2006 
Jeff served as the Bums & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Oklahoma. The evaluation included a simple cycle facility consisting of four General Electric 7EA turbines. 

Due Diligence Evaluation 1 Cinergy 
Indiana 1 2005 
Jeff served as the Bums & McDonnell project manager on a due diligence evaluation for a generating facility being offered 
for sale in Indiana. The evaluation included a simple cycle facility consisting of four Siemens Westinghouse 501D5A 

turbines. 

Due Diligence Evaluation 1 kRoad Power 
Various Locations 1 2003-2004 
Jeff served as the Bums & McDonnell project manager on due diligence evaluations for several generating facilities being 
offered for sale throughout tl;Le United States. The evaluations included four combined cycle plants utilizing Siemens 
Westinghouse 501G turbines. 

Due Diligence Evaluation 1 kRoad Power 
Various Locations 1 2003 
Jeff served as the Bums & McDonnell project manager on due diligence evaluations for several generating facilities being 

offered for sale by Duke Energy. The evaluations included two combined cycle plants and one simple cycle plant utilizing 

General Electric 7F A turbines and General Electric 7EA turbines respectively. 
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JEFFREY T. KOPP, PE 
(continued) 

Decommissioning Cost Evaluation I Old Dominion Electric Cooperative 
Maryland/Virginia I 2002-2004 
Jeff served as the Bums & McDonnell project manager on several site retirement evaluations to help determine the cost to 
retire the facilities at the end of their useful life. The evaluations included simple cycle plants utilizing General Electric 7F A 
turbines and Caterpillar Diesel Gensets. Estimates for demolition and site restoration were included. 

Decommissioning Cost Evaluation 1 Western Farmers Electric Cooperative 
Oklahoma 1 2004 
Jeff served as the Bums & McDonnell project manager on a site retirement evaluation to determine the approximate cost to 
retire the facilities, prepare demolition contract documents, and evaluate bids. The evaluation included a duel fuel genset 

site. 

Decommissioning Cost Evaluation 1 Panda Energy 
North Carolina 1 2003 
Jeff served as the Bums & McDonnell project manager on a site retirement evaluation to help determine the cost to retire the 
Panda-Rosemary Project at the end of its useful life. The evaluation included a combined cycle cogeneration facility in 
Roanoke Rapids, North Carolina. Estimates for demolition and site restoration were included in the evaluation. 

Independent Engineer's Report 1 Panda Energy 
North Carolina 1 2003-2004 
Jeff produced an Independent Engineer's Report for the Panda-Rosemary Project. The report included a due diligence 
evaluation of plant performance and financial assessment of a combined cycle cogeneration facility in Roanoke Rapids, 
North Carolina. 

Decommissioning Cost Evaluation 1 Sempra Energy 
Arizona 1 2003 
Jeff provided a site retirement evaluation to help determine the cost to retire the Mesquite Energy Generating Facility at the 
end of its useful life. The evaluation included a combined cycle plant near Phoenix, Arizona. Estimates for demolition and 

site restoration were included in the evaluation. 

Feasibility Study 1 Northeast Utility Service Corp. 
New Hampshire 1 2004 
Jeff assisted with a feasibility study to replace an existing coal-fired unit with a new coal fired unit. The study included the 
installation of a single 600 MW unit in New Hampshire. A pro forma analysis of the new unit was prepared and 
benchmarked against a pro forma analysis for the existing unit. 

Technology Assessment & Feasibility Study 1 Ottertail Power Corp 
South Dakota 1 2006 
Jeff assisted with a technology assessment and feasibility study for a new coal-fired generation facility in South Dakota. The 
study included a pro forma analysis of the alternative technologies considered. 

BURNS~SDONNELl_ 

Case No. 2019-00 __ 
Exhibit Kopp-1 

Direct Testimony of Jeffrey T. Kopp 
Page 21 of 22 



JEFFREY T. KOPP, PE 
(continued) 

Technology Assessment & Feasibility Study 1 Progress Energy 
Florida 1 2004 
Mr. Kopp assisted with a technology assessment and feasibility study for new solid fuel fired generation in the State of 

Florida. The study included a pro forma analysis of the alternative technologies considered. 

Resources Corporation Project Development Assistance 1 Peoples Energy 
Oregon I 2001-2004 
Mr. Kopp provided project development assistance for a 1,200 MW combined cycle power plant in Oregon. Mr. Kopp 

assisted in the preparation of an Energy Facility Site Certificate including preliminary engineering design, preparation and 
review of written exhibits, and public presentation support. 

Project Development Assistance 1 Peoples Energy Resources Corporation 
New Mexico 1 2001-2004 
Mr. Kopp provided project development assistance for a simple cycle power plant in New Mexico. Mr. Kopp provided 
preliminary engineering design and project development assistance. This included preparing preliminary site design 
drawings that were approved by the county zoning commission during the site design review process as well as public 

presentation support. 
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· hi·habiti~··t.~ f~·~ ·~lec~t·~ic. ·P~~.er ·~-ri~ :en~.~'~./ in ~x·ce-s··s of· :i~.e ·ca~·-~: .. ·: ... · ·.· · 
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-:· .. ·· . ·_ ·: . :. ·-<c~:t<the:· -~·~.n~·--~·;: t·;;·~ .. ·e~·e~~ r1 o n.':'o f -th.i ~ .:A-gre~men·t:-:.-s ~a:n: -~oi ~~---·: .:~.-~ ... -;:--~ .. ·. ·.: 

.. :. · ··: c·~·~~-id.e·r~~ ~d~ed ·.·c,~m~~r.~~·a·l·--~r ·ind~s~r;a~ :~u-s.to.mer~- f~·r·:tJ;.e · .· .. 
. ,. . .. :. . 

.:·~u~-~o~~s _.of ·:·th .. i's. ··A'~~.e~m:ent. _· surplus 

·;.·i~: ·.(1) ~·o·~~~···s·hali· b~ ;·~.i .. r.st ·-o-ffered 
. . . . . .. . . . 

. . . 
capacity as rEfe~red to 

. . . . . 

to Big:R.iv·e·r·s a't:C.ity-'s 
·'· 

•• •· r 
. '· 
. . ' · .... 

·.··. 

· >" ... · ·. ) .• 5 . ·.·B-1g "R'i·v~rs._'shalr_..l:lave tt1e··r;i.ght·.to: .. ~ece·ive, a·n.d th.e· 
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Clia~.g~s .. ~·s· tn:-6v .. ided·-here·in~. · ... . .. ··, ·::·· 

. ' t5).oir or bef~r~ one hundr~d 'twenty (120) da}s after . ' ' ' ' > 
~n·d: .of._.ea:~~-:~o.n:t~_ac __ ~ ~-ear. ~h:e:re_ ... s.naJ 1 ··b_e: -~ubm~tt'eQ·. ~~ . . . . 

·" ··Big Ri.vers a· det'a,iled .statement 'of the actual capacity· cos.ts .· .. . . .· . . . . . ·._. .. .. . . . . ... . . '"... . . .·. . ·.· ··:\:. .. . : 

1"r ali Man thlY. B: 1 Hng . POri od~ of s ~ ch • c<.nt~~ct · Ye~ .. ,. based .. · 

1.n· the -an_~.ua_l ~-.. !l_ud1t·,of ~-~_counts·.:pro":l~ed 'fo_r \~· Sect.:J·on· 1~_·· ... 
'i . . . . . . . . . ·. ' • . . . . 

Jf·~- _on::.~~e. :basi's·_._O,f. si.Jc~.· st~·~·ement t.he·.ac:tucrl aggregate,·c~·p,ac .. ity .. · .. 
; ·::·. - . . . . . . . .·. . . . ... . . . .. . 
costs ... for ·sa·id contra·ct .Ye·ar·. exceeded the e .. st·imate .thereof. -hi~: .... < .. · --:,,· 

t.h~: .. An.nual' ·:Bu-~ 9-~.t ·o~ :t·li~···.b·~·s;~ ·_o.f · .. whi-~h: a;·9 Ri·v~rs· ~as -m~de_:_·:_ ·.· : ··· · .·:·· . 

.. _- .. ~-~-Y~~n·.ts,· B·ig.·R~vers:· s.·h~l:~;_p~/"p.rolil·~~ly. t~ ·t~~ ·Tr~·s.tee .. 'app~··in·t·ed · ... 

. ~n·d·e'r . t·he·· 'rio.ijd. or·~-; ~an~-~ th~ -a-~d'ojt .. i o'n~'l . a~o~nt t~·· -w-~1 ~h. t~e·. . ~ . . 
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. . . ',"' . . . . . . . 
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. .·· .· 
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... _ .-.· .·_:,.·.~·h:e .. -~~ti~-~~t~ th·~-r-~a/.·; n····f_t1e:·:A·n~u~ ,·-~-~-~-set ·o.-n··.t~e·ba~·-; .. s .. ~-f -~h:r~.h . 
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.or paid··.to··:IU-g'=' Riv.~r.s. if.:~{) s.uch:: .. P.~)'merits ·a.r.e .. d-ue .from Ehig Riv.ers .•. :·. ·. ·. ~ 
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e.l.ectri·c .utilit.y ~ystem·,· ·i.nclltdi~.g·;·ts···Existi·ng. Syst·e~,-its . · 
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. .. · .. · ·. ·.· · ¢ p~~a-.~~-~ ... · No.· .d.eb.t . .-Ci r ~ b':i i g-~ t ion a/. c.; t/·u ~de!r·· _--this· .. Agr·~em~~ t-. s~ha·f 1 .: ·.-
• : 'o • • o' • '• •", '• ', ' ' .'',• ', t ',' ,' '', ' ' : • .·, o ,,' • I ''•' ' oo 
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; ' · .·· · cons t i:-tu te .. a· gEm era 1 o b l:i.g~ t f~,n .. ·a f ·. t'he: .c t·ty> '. ·. ·_.. .. ...... · ·· 
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··· ·. utll~t_.Y system -whi'ch .will·be·su.ff.i-c·ient, t~ -~9equately m.eet. ·:· .... 

· ·:'the c·~sts -~:~ :p·r~·pe·~---~:P·~~a .. -~-ion .arid·.-~-~·i·R·t.~n-~·.nc~----th~~~-~~~:,: t·o -~:r.o~ .·. · 

· ). ·: · . vi·de f6r the d·epreci.ation ·there:of ·-th.r.oug·h.- r--en·ewal_s·· .. and .. ~~-pia.ce- ._ ... · .. · ·· 
· ·.-.. ,'me·~ t~ ,·· .:~·r .. -~.t har~··; ~ ~, ·.a-nd--~-~ P-~~-~.i de.-:~~!·:.- th.e. ·{~-~ 1 .a·~~- :;.P ~~m-.p.t .·pa·y_:· · ·_._· · .... 
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... •' ·: . 
· ·. ,·: · · . Two :-a-.ond·s. . . . . 
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--: .· ·. :_· · .· ... ··. -Io;'j __ ... .-,An·'·obl:.iga.tion·s· a:nd. s·um.s .·paya·iJ-1 e ··c;y·_.s;g-:Rivers·.· .· -.. · · .. · 
./· .· .· · ..... · .... ·'·· · .. ·: · .. · ... ·. · .. ·.· .. ,·._·: ··.: .. · .· ·._:_. ·. :- .·. ·.· .. ''··.·· .. -.. · .. · ·. ·.: . . · 

.. · u-n.der· the· t.~r-in~ and ~-roYisio'ris-. c;-if _.tfl-i's .. _Agr.eemen.t _shall ·constitu-te · -', 

· ·· ~-.· -~--~: ~e r·a.1 :· .. o:t! l i ~~ .. t~i·o ~-. of B·i·g )t i ~ e·~ s·~· "a-~d ·;·8. ~ g R.ive.r··s. co.v·en·a n't·~: .~ .. ·.· 
. . . . . ' . ·.·: : . . . . ·. . . . . 

. · ": .-:. --: .·:·-:t·h·a·t it. wil.l , .. _ ... ·su bj.ect'·. to' ·th'e .ap-pr.o_va ~ o_f. ·any. r~gu.l.a-tory :·ppd i es. 
• ,1·' • ' • ' I ' ' •" ' :4 '• ' • • ' ... ' ' : - ,': ' • ,• •' • : ' •• "•' ·:' ':· • . ' ' ' • ' ' ' "< ' ' • • 

: .:· .... : hav.in.g:·.jurisdic.ti·o·n '-~he_r_·eo·f,,· ~-t'-a·ll .ti-mes :matntai~-rate,sfcir·. 
. . . . . . .. ~ . . . . . . ·. . . . . . . . . . . . . . . :.. . . . . . ·. . . . . . . . . . . . .· ... •.. . : : 

. : ·. ·. ~ e'rv:; c'es .r:end'e,~e-~:· : .. by .. ;:~ s . e-1 ee-tr ;·c. u t i·.l·i·.ty~. s'y~·f.em s a n'Ci. sue h ·. ' 

· . . ···--:. · .. ·.:··· .'-:o-th_e-~- .h.u ~:~··-n'e~.-~ .ac·t i.V~i'ii i.~-s _.-;·-~.;:~h·i~~-~=:. i·t·:•~-ha.fr .. :~~,~-a 9 e·.::for·.··~o~·p·e~~-: _: ·.·: . 
..,J~~· ... • .·· .. ' .. ·., ... : .. • • ..... . r.·, .. i • •• •.·••. •. ~ .· '._.•.' ', • . ,:._ •. :··.' ... ·.' '.·-·. '. ••· ·, ~·: ,'. :_ • • '. · .. ; • 

._ .. ·. ·: ... ·. ·sa·t i.'an,,-:.'whi.ch-_.-wHT be :s.u.fri c·j en_t- t·9 :.ad·equa te-li. m.a k~·, t-he. fu.ll . ·;;. · ·· · .. 
. .. . •.•. . .. . ·. . . '• . ·. 

: ·_ ... :_· ·<· . ./_··;~-~d·.·· ~-~0m·p~·- ... -P,-a~ent .- ~-r1.d.-.. {/e.r·f.o~~~:~c-~-· :~-:~ .. -~.1-,-_ ·.·i·t:-~_:·:o .. ~1--{-~a {;_··~··ns to~· · ·. · ·. _·. ·· 

-~ :·. ·:· :.:·;·:~:::·.(h~ ::~r)~:~-.1:~~- .f.o~- .. \:h~-:· ·-~~-r.~~-~:. ·iJ·n--~~~-- _:i:h~ ·:·~e-rm:~----·~-~-~-::_ p·r~~v·i ~:-; .. o·n-s:·. ~f.: ·.·.-. .. ... 
;.1::.- ·i:>>: .. :.':;· ... .-~:- ~ .. >-. ·_-...;. · ...... :··;>;:.> . .-:~. _<:··· ·._:_~·-· .. :_ .:· :·_::·.-,._!-'·::···.:/<:·~- . _:'. ·._.· ... '• ·'· .... 

. .. . ···t:h~-s .. Agr_eement ..... · · ..... ,-., ... : .... ·· ........ : .. : .. · _.-:·,. ·. . . . .. . ·.. . .- . . 
,, __ , ·,·,· ........ : __ ~·· .. .-.· .··:~:_.: .. •.·'::·,·_ .............. ·.·::--:":-:: . ..-. ... :.: ... ···.~:_ .. ;: .· ..... ·: .. ::·;;:--._.-__ .\:.·,-.::-:·, ... · ... :·::.: .. ·, ... . 

~~\",'t~~-5; !: ,:.:;;:- .~~ ;; ' .• '' :._-' :.- -_ ''. ·-----·-·:- ,_-_- "' ··--· -_ .'; ·. ,' _, ,: -:·:. ·:.;~. ;··-··· ·. ;~-\ : ··--_ -_ ._; : . _-··~~;;:c:J~:::t~i;~ : : .. -. 
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.POWER. PLANT CONSTRUCTION AN.D O~ERATION AGREEME-NT .. 
. . • 

THIS AGREEMENT made and entered into as o~ August 1, t970 ·. 
I • . 

by· and between CITY OF HENDERSON, KENTUC ICY, hereinafter referred 
,• .. ·. ·.···•. :: 

to as CIT'f, .and BIG R.IV'ERS. RURA·L ELECJRIC CO-OPERATI.V·E CORPORATION'·,>.· .. ·.· 

a Kentucky Corporation w.ith. princ'i'pal. offices· .in H·enderson, . _ .. ·. :· 't· . 
.Ke~t·u.cky, hereinafter ~ef·e~red to .as· BIG. RIV·~.Rs. ·· .. · ·.. · .·· ·:·=~·:·-.:~ 

WITNESSETH THAT: 

PART I 

STIPULATIONS AND DEFlNITIONS 

SECTION 1 - STIPULATI6NS 

··l .1 City owns and operates ~n elec.tric. generat.ing' and 

distribution system (Municipal Electric Light & Power Syst'em) 

~ith ~otal generating e~pability· of forty-eight thous~nd (48,000) 

kilowatts -and firm system capacity of twenty-two thousand (22,000) 

kilowatts, with whic·h .it serves the need·s _of City ·and its in

habitants fa,. elect.ric power and energy •. 

1.2 Big ~1vers owns and operates elect~ic ienerating 
. ' 

stations and related tra·nsmission facilities· wit·h prese.nt gen-
. . . 

erating capacity· (inclu.d.in.g· capacity u.nder co.nstruct·ion) of five: 
. . . 

hu.ndred n.ine.ty thousand .(590,000} kilowa.tts wjth which it supplies 
. . 

power and energy to its member Rura.l Electric Co-op-erative . . 

Cor.porations. which in turn· se.rve· .the local consumers in their 

respective. servic·e· area.s •..... 

.·~ . 

. 
: . 

. ' 

•• •. i ·.. . . . ' 

: . : 
Case No. 2019-00 __ 
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----- .) . ~ . d·tv'""''-":a.·· 
,/' ftJ• a 7 ft :1'1~·- · 

c"'fo ··""" _ .. ~.·-" .. ; 
(- _... ,.,,{,. .---·(1..1-· The electric systems of City, .Big Rivers, So~ther" 
\ cU,."\J / ~ • 

• ~ Hn_oh Pow~r Co-op~ra t1ve, an 111 inoi s c_orpora ti.on, .and Hoosier. 

· ··. Energy Division·of Ind·iana Statewide llura1 Electric, Inc., an· · 

I.n.diana Corporation, are in_terconnected to form what is kno~n as 

the RII Pool under provisio_ns of an interconnection agreement 

·.of A·pril _1 ~ 1968. 
. -

. . 

. . L4 C.ity's present syst~m lo!!d is. in·excess of tha firm 

' . 

. .. . .. · · . 
• I •••' . . .. 

• • • 'l. • •• 

capac.i~y o~. its Mun1cipa·l Power & ligh.t Sy~·~em·and .it provicte~.·, ···,. ·:_· .. ·.·~ 

f~s deficient needs.through ·the provisions of the Kit Pool. 

Agreement. 

1.5 City ·;s presently plan~ing a comprehensive annexation 

program whereby t.he area of its corpor.a t.e 1 fm·i ts wi 11 be in

creas~d _by approximate1y thre~-fold. 
' .. 

1.6 City's co~sulting engineers have determined that 

,.t City will require additional generating capabilities by the· 

jear .1973 in order to provide for the needs of its el~ctric ~on

·sum·ers. Said. engineer·s have further determined and recommended 

to City that the most fe~sible and economical plan for proYiding 

the City's present and anticipated electric generation needs is. 

the construction by City of a relatively Targe and more effi~ient 

g~nerating station, whereby City can provide adequate~ low-cost 

. pow~r and ~n~rgy for the present and .futur~ needs of its Municipal 

EJe~tric Light &.Power System, with interim· sales of surplus 

_power arid energy: (i) to Big ~ivers as pro~ided in the parties• 

· Power Sales Agreement of even·date herewith;. (b) through the 

· ·. _provisions of the KII Pool Agreement; (~) or otherwise·. 
. . . 

• ·.·· ... : ._1.7 CityJs cons~lting ~ngineers have Ttported that 

. · -· .... the ·s.i te .of 

. 
: . 

City's present_g·enerating plant is ·inadequate for. · 
·; .. · . . · Case No. 2019-00 __ 

.. _··_.:· ~he·~dd·i.tion qf the re.q·u;red generati-ng facilities a.nct\J.liRli't!ltionExhibit9 
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. ' 

space requirements and the growing need and public demand for 

- .. control of the urban environment ·mak~ the sl!fection of a. 

remote.·.rural site most desirable. 

. . 

J 

· 1.8 City's .. consulting engineers have determined 

and recommended t~ City that the most f~asible .and.econo~ical 
. . . . . 

' plan fD_r' the C l ty I 5 add l t.1 On Of SUCh" ge'ner.a ti n.9 5 tat i"O,n '{ 5 
• • • • 1!1 

tfle .'!s'tabl~ishment of a ·n-ew .. generating station·. pritse.ntly. .· 
•' ' • .. ·' I' :, • • o • I o ,• o •. o I • 

consis~ing.of ~wo~ one hundred seventy-five (175) megawatt, -· .... 

c.oal-fired, ·steam-electric genera·tors, with provisions fo.r 

the future addition of other generating units, at a site on 

the Green. River in Henderson Countj KentuckJ. adjacent to the 
'· 

Reid Station of Big Rivers, and so arranged as to provide for 

.. the joint utilization by City ~nd Big Rivers of auxiliary 
-facilities and operating personnel in such manner as to achieve· 

.. ~. 
. . ... 

oO 'o I 

... . · . · ...... ..... ' 

•' 
' .... 
. · .. ·,.·".· 

' .. 
• r • 

optimum economies in construction and operation, a11 as authoriz~d 

by KRS 96.520, as amended. The addition of such generating station 

to· City• s electric facilities would provide City a ·firm system 

capacity of two hundred 'twenty-three thousand (223,000) kilowat~s, 

·which is e~ttmated to meet City•s needs for electric power and 

energy for an additional twenty (20) years. 

1.9 Big Rivers has agreed, subject to the terms of this 

Agreeme~t that it will sell and. convey such site and all require·d 

easem~nts to C1ty,.that it will permit City to construct its · 

generating station in the manner so recommended· by its consulting 

engineers, and that it will enter into a power sales agreement 

. wi.th City for the pur~hase of all surplus .capacity and related .. 

..... ::: : 
.. ·. . ·,· 

........ 

'; . 

-3-
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.. 

ener9y available from time·to time from said generating 

station. · 

. L·l:O City. has ac"cepted the de.termi nat i ens ·a.nd. recommen

dati·ons. :~, its cons.ulting engineers and has determined to pro

. ceed· with the design. construction, start-up and ~peration of 

. such electri~ generating station (hereinafter referred" to· as 
• • ~ 0 • • 

Station· Two) subJec~·_to the term~ and p~·ovisions ·of this Ag.ree· . . . . . 

1.11 Ci·ty has employed the services of a nat-io.nalfy ..... ·· 

. recognized engineeri~g firm to de~ign and superiise construction 

of i·ts Station Two; has employed the services o.f financial ad

v.isers to a.ssist in the sale of suffi·cient revenu~ bonds with 

which to finance the acquisition, construction and start-up of 

said Station Two and has employed the services of nationally .. 

recognized bond co~nsel. Upon the execution and· approval of·· 

this Agreement City will dfrect its said employees_ to proceed 

with the per forma nee of sue h servi,ces .. 

SECTION 2 - DEFINITIONS 

2.1. Existin_g Syst.em: The electric utnity system by· 
. 

which City serves the.·need·s of City and its .inhabitan.ts (and 

~om~ non-inhabitants) at the time of the execuitan of this. Agree

. ment, and a11 additions. expansions and 'mprovements thereto .and 

renewals and replacements thereof hereafter ~ade, other than 
. . 

St~tion Two. 

.. ~· 
• 0 •• . . 

.· -'·.· .. . .... .. .. .. : . . . ..• . -.. . ~ . 

2.2 ·station Two: City•s proposed 350-me~awatt generating 

station -and. all au·xiliary facilities, j'oint use facilities 

'~ .. 

-4-
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••• 

(provided by City) and ot~er related facilities .to be eon~tructed 

at a site on Green River in Henderson County, Kentucky, together 

with a1l additions, expansions and imp~ovements thereto and . . . . . 
~ene~aJ· .. ~·and replace~ent~ t_hereof.(wh~ic.h shall not include the· 

Ciiy Transmission and Trarisformation Facilities ~s herein deffn~d). 
. . 

· 2.3 Auxiliary Facilities: Power pla~t. facirities whic.h .·, 
.... 

are p~ys.; ~ally .sep'ara ted fro in the s.-teain ~en era tors, .turbines a-mi· 
. . ' 

_electric :genera tors comprj S.i ~g the genera-ting .station, and. which· .. :._ .. _::.:~ 
I o 6 • •' • o "' 0 Oo ,o' 

are 'requi,;ed for- the' operat.ion, maintenance and/or c~ntro; th~'re~f-, ... >.<· 
..•• ,', • t' . . .. 

and/or the delivery of power and energy therefrom, but e·xcluding 
. . 

the City Transmission and Transformation Facilities. 

2.4 Joint Use Facilities: Auxiliary facilities which are 
. . 

so constructed and/or arranged as to be useful to Ci'ty and Big 

Rivers in the operation,_ maintenance and contro·l of their respectiv~ 

ge~erating stations. .. ..• 

1.5 Date of Commercial Operation: The date upon which the 

first unit of City's Station Two has been placed in normal continuous 

op~ration s~ as to produce power and energy in a commerci~lly 

acceptable manner. 

2.6 Contract Year: With respect to the first contract 

year, the period from Date of Commercial Operation ar June 30, 1974, 

whichever shall first ~ccur, to and i'ncluding the next succeeding 

December 31~ and ·thereafter, the successive twelve-month periods 
. . 

beginning January 1 and ending December 31. 

2.7 Monthly Billing Period: Eacb calendar month of any 

Contract J ear. 

· @. Bond Ordinance: The Electric Light & Power Revenue 

Bond Ordi~ance adopted by·City a~thorizing the issuance af 
r . 

Station Two Bonds. f~gether -~i.~ ';. r ~ n~n-~e~ ~IJ! p~ em@!l~~ NJ.h.M.'!:db-----,-
.· ~ 11 · ~ ,,.. lh ~t;;v.tl-."rr;JJfl · ,. A I' t' E h'b't 9. , ;' r-": .tJ, ~ Q -~ r'•'f( ' pp ICa lOll X 1 1 
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'· 

ry· thereof. 

Station Two. B.onds {the, B~nds): ·The. El ec tr.ic light . 

~owe~ .. ~e.ve~~e Bonds auth~ri zed, solei and issued by C~ ty. pu.rsu.~nt· 
0 0 

·to ·the Bond .Ordina.nce, t,o provide fo·r the·costs o.f acquisiti.on, .. 

construction and start·UP of. Ci·ty Station Two and shall include: . . . : . . . ;· 

{i) ·the Electrfc Light· & Power ~ev·el"!ue:Bonds,·Station Tw~ .. Seri~s·. · · .. · .. · ·.: 
I • ·• • • •' o • ' o # • 

.authorized· and issued under the Bond O~d i nan·c~; a.~~ ( t i) a.dd. i.tto.n-a ~ ;·~. ::-,.:: 

'sci~ds··~·i.f ~ny·, au~hori'zec( and.issued under the·ao·nd Ordin~rie~·to ~·::: .... ·:::_ .. . . . • .. . , .. .. . .. . 
provide.for such costs of Station Two in excess of oiiginal es· 

· timites. 

2.10 City Transmi.ssion and Transform·ati·on Fac.il ities: The 

trans~ission arrd transformation facilit~es to be 'rovided· b~ City 

connecting St.a.tio:n Two t~ ~i.ty•s Exis.ting. System.·. 

2.11 Trustee:. The Trustee appoi~ted pursuant to the··aond . 

Ordinan 
/ 

l
/ ~~11. mLW ~ UJOt. #~ .. ~ .JP¥-). 

~ . PART II 
~?.) 

FACILITIES 

·SECTION 3 ··ACQUISITION GF SITE 

3.1 Big Rivers agrees to.sell and· convey ta City a 

site and ne~essary. eesements a··rid rights-of·way for City•·s . 

c~nstructio~ and op~ra.tion of its Station Tw~, all in accordance 

.with the parties Pur~hase-Sale .Agreement o·f· even. date h~~_ew1th. 

3.2 . Such site. easements and righ~s~of-w~y ·shall be·._ . . .. . . 

conveyed a.nd/or ~ranted to City fre-e and cfea·r .of· any en·c.um-

~· 0 0. 

0. 0 



-~-~-
..---.. . ,.,.- J"'*' "). Jt..,,,~::-t,6?Uo ) 

- .. ·. ) '· ,Ul I ,_ ..... _ .... 

(SEC.TIO~ 4; CON.STR~cr·IoN OF PLANli.~-·- ~~...:_:_ .... ~--·--·"'·· 
." 4.1 City will direct its employed eng·ine·erin·g Hrm 'to .. • 

proceed immediately with the design and deve.l opment of. plans 
I • ' 

and specifications for the construction of Station Two, consisting · · · 

of two·,. o-ne hundred sev·enty-fiv-e (17?J megawatt co.al-·fi.red·, steam~·>:;·~;··< 
· • el~ctric generati-ng units, ·w.ith al_l nece·ssary· ~ux_iliary f-acilitf~s\· .. ·~·· . 

. ? 

.. . 
~ith .such arrangement ·as will provide for ·t~. joi-nt ·use b.Y" C.ity··,- ::::·_- . 

-: .. 
and Big Rivers.of auxiliary facilities and operating personnel 

so .as to result in optimum economies·of construction and operatfon. 

Such plans and specifications shall ~e ~ubject to prior approval 

··by City and, to the extent that Big Rivers• Reid Station is 
I 

affected thereby, by Big Rivers. ' .. 

4.2 City agrees to obtain all necessary permi~s for 

t.he cons true ti on and operation of its Sta ti.on Two, moorage and · 

associated facilities and further agrees to u~e its best efforts 

to cause any and all o,.s~ch permits to extend for a te~m equll 

to the term of this Agreement, or to obtain any new or additional 

permits required· to enable it to operate.and maintain its Station 

Two for such term • 

. 4.3 Upon completion by the engineers of such plans· and 

specifications, and upon approval thereof by ·city and Big Riv~~s, 

as hereinabove provided, City ·will diligently proceed with the· 

co·nstruction. of Station Two in the most economical and e-f.ficie~t 

manner, cons~stent with good utility practices~ and in such 
· . . . 

·. m.a nner as to 1 e.ast interfere with -.the continued. operation by 

... 

.._ Bi.g Rivers ot' its Reid Station during the period of construction 

and the start~up of such·facilities. 
'!...• 

·: .. 
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• 
·' 

• • 

~·· 

4.4 Big Rivers will provide construction assistance to 

City during the de.sign, co·nstruction and start-up of City's . . . . . 

\ . 
. .. . ·: ··. 

.. · . 
• i ..... 

Adeq.ua.te swi tchyard a·nd 161 KV step-up transformers·. : :- : 
... . . 

will be provided by City as a part of Stati~~.Two~ ,• o ,. I 

5.2 City will pr.ovide 1 at its own cost., one 69 KV 

transmission line and related transformation facilities connecting 

its Station Two to its Existing System (h~rein referred to as. City 

Transmission and Transformation Facilities)~ with ~revision f~r 

increasing· of t.ransmi~sian capacity to meet City's future needs •. 

· 5.3 Bi·g Rivers will maintain at a11· times and pro\fide .. · 

for City's use, at no cost to City, surplus· capac.ity on its two·· 

existing 69 KV transmission lines from point of City's Station Two 

s~it~hyard to point~ of substations of City's Exi~ting System, 

and will lik~wise provid~ for City's use any surplus capacity on 

additional transmi.s:sion· facilities ·.which Big Ri·vers may here

after construct in such a manner as to permit the transmission of 

electric energy from City's Station Two to its Existing System. 

In its use .of such t.ransmission fac.i1ities, City will not, in any 

manner. d; s ru pt or. adverse'l y affect Big Rivers I service to its 

own ctastomers •. 

5.4 Any tra.nsmission facilities required· by City in 

additio~ to those p~ovi~ed as ~~reinabove recited, shall be ·pro-

vided by City at its own cost.· . . 

'• '• 

. . '!-·. 

-a-· 
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SECTION 6 - JOINT USE FACILITIES 

6.1 City ~nd 81g'Rivers ·mutu~1Ty agr~e that theiwi11 

each provide such joint u·se facilities as are d·etermi'ned by t.he 

City's ~mpl~yed enginee~ing firm (a~d approve~ by City an~ ~i~ 

· Rivers) to be furnished ·by each, resper;:t1vely,. and wi.ll .each . . .. 
.. ~-

.... 0 

I ., o 

provid~; on a b·est-' effor.ts basi's, for 'the .con~tinued operation and ··.·· .. :. 
' I ' o o • o • • • I ,' ' '• ,'o 

~atntenance thereof for the· joint use and .be·ne;fi't ~of the pa.rtie.s, · ··.::· 

all ~s pr~·vided 'in the par~ies• Joint Facilities Agre.ement of ... :.::.·;.·· ... ·./> 
even date herewith. 

SECTION 7 - FUEL SUPPLY 
. \ 

7.1 An hlitial coal supply will be established out of 

the proceeds of the Station Two Bondi as a facility of.City's .. -
Station Two. Bond proceeds in the amount of $465,000 will be 

allotted therefore. 

7.2 Such ~oal supply will be maintained as a fuel 

reserve thr·oughout .the term of this Ag·reement through the 
. . 

addition of replacement fuels as such reserve is from time 

to ti~e, consumed in the operation of City's Station Two. 

7.3 Start-up fuels will be supplied by B~g Rivers as 

pro v .; de d i n S e c t;. on 1 2 , S t a r t- Up As s i s ta n c e • 

SECTION 8 - GENERAL PLANT EQUIPMENT 

8.1 City will acquire ou.t ·of the procee-ds of the 

Station Two Bonds .• as part of the initial.facilitie~ of Station 
. . 

Two, general plant equipment sufficient to effieient1y op~rate 

and maintain Station Two. 
~~ .. 

.. . •' 

. . 
·. ·. ·: ;.. Case No.-2019-00._· __ 
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• S , 0-~ 9 - CAPITAL FUNDS AND AC.COUNTS 

: .. ~~;:: .9 .,1 T.he. folloWi Og capi t·a 1: fUnds. and accounts ·( a•on!i o-thers)·.· 

(~,:t.~\v( li{ established out of the proceeds of the ~ta tiaO .TWo So nils · ·· 

1
• .~_.:,.......--· as ·fac il.1 t i e·s of City's Station Two~ ··. c : .. @ . .a ·~tat~on TwO Account ·in .t~e Operating & Maintenance. ·: ·.• 

·.~-~ Fund (-here.inafter ~eferred to. as the St ·\~.ou·.~t:l_ .. ~ ::·.·.' 

.f f\17y"' in' t.he amount. C\f ssoo .• ·oo_o~·qo... fr. 7.. 
:\. (b)'·. a ·Debt Reserve Account in t.t ·.lr··dfn~·n···a~ ·n_.c;·e··.·_ .•• < 

.. 

the amount required therefore under prov 

hereinafter referred to as the Station TI_ ..... ··K·eserve·-Ac.count. 

(c) a itation Two Account in the Renewals ~nd Replacements 

Fund (he rei na fter referred· to as the Stat ion Two R. & R. Accoun.t). . 

. in the amount of $750,000~00. 

9.Z Such accounts and funds shall be held, managed,· 

controlled. invested, expended, applied and maintained as provided 

by the Bond Ordinance and the parties• Power Sales Contract of even 

da t'e herew.i th. 

~ECTION 10 - SALE OF BONDS 

10.1 City wnl aut.hor·ize, sell and ·issue its Statio'n Two 

Bonds bearing an average interest rate and maturity schedule 

acceptable to City with fJnal maturity of not less than thirty 

( 30) years from date of i ssua nc.e. in a pr inc i pa 1 am·ount of 

$76,ooo·.ooo. The City shall also use its best efforts to sell 

and issue any additional Bonds:required to provid~ for costs 

of ·~tatio·n Two ~n exc~ss .of original. estimates •. 

. · 10.2 The proceeds of suc·h Bonds. will be held," managed, 
t ·: . Case No. 2019-00 

·c_ontrnlle~.• i n_vested. exp·e'nded and appl i e.d as providtWpD:iic~8n Exh-i-bi_t_9 
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•• 

Bond Ordinance. 

PART I II 

CONSTRUCTION, START-UP AND OPERATION. 
I .. . 

. · 
SECTION. l-1 CONSTRU-CT.I·ON ASS ISTAf.CE 

·. ·.• ....... ... .. · . 

. . . ' 
of City's Station.Two, Big.Rivers·w·i·l1 prov~d.e tc City. at' the··.· 

costs hereinafter r~cited, c~nstructi~n.services an~ facilities 

as follows: 

(a) advice on the selection of the mo~t economical and 

feasible power plant design. 

(b) review and recommendation on approval of ~lans· .. · . 

and specifications. 

-{c) evaluation of all construction and equipment bids · 

and proposals; recommendation on contract awards and pu~chases. 

(d) coordination and supervision of all co~tra~tQrs and/or 

suppliers engaged in the actual construction of Station Two. 

(e) complete accounting services- for all phases of 
.. 

. . 

. :· .. 
'• . . 
: . 

. ·- , ..• 

. :.· acqu.isition and construction of Station Two. 

(f) compilation· of a complete and accurate record ·af all 

~rawin-gs' specificatio.ns' cont.racts' reports' test results' 

cor·respondence a.nd oth.er written materials pertinent· to the 

acquisition and con~truction of Station T~o. 

(g) witnessin~ of all testing of materials and/or 

equipment·incorporate.d int-o Station Two. 

(h) providing water and electric .service··required -in the 

. construction ·of Station :Two. Case No. 2019-00 __ 

{ i.) 
'·. 
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.. 

( 

( 

l 

' .... 

.. -; -. -. 

Station for City's consulting and construct·ion e~gine.er! •. 

· (j). provid.ing sue·h o'ther a·ss istance, ser~~ce.s· and/.or . 
facil H:ies in ccnnection with the. acquisition . .an~ constructio.n· · · .. ·: · 

of Station Two as ~ay from tim~ to time be agreed u~ori by.ihe 
I • 

parties •.. . . ·:· 

11.2. City will r.~im.burse 9ig'1Hvers for. all its reasonable; · 

out-~f-pocket exp~nses. in ~rov~~i~~ the services and facilities ... 
'•. 

enumerated in Section 11.1. plt.as an ~ddit·fona'1 .ov.erhead allowanc~· ::·: . : . 
in the amount of twenty per cent (20%).on all such labor costs and 

ten per cent (lOZ) on all such materials and su~plies. Such costs 

will bi.pa~d fro~ the· proceeds of Station-Two Bonds. 

11.3 ·It is und.e·rstood that the services to be performed 

by Big Rivers under the provisions of this Section 11 are o~ an 

advisory· basis, and that Ci'ty has the right to mak.e al1 fi.nal. 
. . 

determinations fn connection therewith. However, to the e.x- · 

ten~ that the design and/cr construction ~f Station Two shall 

have a material effect.upon the economical and/br continuous 

operation of Big Rivers Reid generating plant, Big Riv.ers shall 

.have the right·of approvai or d;sapproval of such determinations 

by City. 

11.1 City will provide adequate Builders Risk Insurance· 
' . 

covering · t·h:e· complete. cons true t ion and ·ins til11 a ti on of its 

Statio·n Two and shal 1 further provide adequate insurance for 

protection of Big Rivers .Reid :Station and rela.ted facilities 

against damages from.construction operatfons. The costs o~ 

such insurance will be pa.id out of 'the proc~eds. of tile Statio.n 

Two e·onds. 

'".. .. 

-1'2-
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SECTION 12 - START-UP ASSISTANCE 

12.1. Big ~ivers will provide to City, at the costs here-. •'. 

inafter ... recited,· technical skills, lab.or, fuels~ ·miter1als and· ·. 
II> I ' • 

. . 
other ser.vices required. for starting up a.nd pla~ing into ·CD.mmerci.al 

operation City's Station Two. . . 

i2.2 Operating ·tests of all eq~ipment and auxiliary 
•' . 

f~cili·ti.es of Station Two wili. be performed by·or under the . . . . . . 
·direct·ion of Big Ri~e-:-s, and. suitable ·repo~ts: ther~of will be.· .. ~ 
made to City. Btg Rivers will direct City's engineers, con

tractors and suppliers in the making. of all chan.ges. adjustments, 

repairs, replacements, alterations or addittons required in order 

to place City's Station Two and its various c~mpanents into 

\ . 
·. ·: ··. ·: 

. ~ .. 

' . ... · .. .. . . .. .. 

commercial operation an~ in compliance with·the plans and .. ' .... 

· specifications therefore adopted by City. Big Rivers wtll 

place Station Two into comm~rcia1 operation as soon as reason

ably ~ossible and will immediately notify C~ty thereof. 

12.3 City will reimburse Big Ri~ers fa~ ~ts reasonable 

out-of-pocket expenses in.providing the start-up.assistance, 

services and/or materials .referred to in this. Section 12, plus 
. . . 

an additional overhead allowance in the amount of twenty per cent 

(ZO~) on all such labpr costs and ten per·cent (lOS)..on all s·uch 

materials, except fu.els. Fuels will be furnish'ed at cost. 

Such cos-ts wi1l b.e paid from the proceeds of the St·ation Two Bonds. 

12.4 · Electr~c energy produced from. each. unit of City·'s 

Station Two during start-up and. prior to the Date of Commercial 

~peration shall be.marketed wherever and whe~e~er ~assi~le. 

'' 
•' 

·- . ,, Cas~ No. 2QI9-()0 __ 
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All amo~nts receiyed from such sales of energy shall be for 

···the. account of City and s~all be applied to the ~Qsts of con-. 
struction ,of City•s Station Two. 

OPERATION, MAINTENANCE AHD C~NTROL 

. ,• .. 
I ' 

. · ...... SECT"I ON 13 

13'.1 Except as oth~rwis·e provfde( herein., ·City shall have_·· ... :·.;_·: ... . .. 
. . . . . ~-.. 

full ·ownership, manage~en_t, operat.ion anci COI'Itrol.o.f its ... 
• .. 

I • ,oo 

Stat i-on Two. 
. ,• '. . .. , 

13.2 Sub~ect to City•s ownership, management and control, 

during the term of this Agreement Big Rivers will provideF 

as an independent contractor, all operating ·personnel, mate.ria~s •. 

supplies and technical s~rvices required for the continuous operation 

of City• s Station Two so as to ful.fi11 City•s obliga-t.io.ns fa} -:·~o. · · ... 

provide the needs of City and its inha-bitants as defined Jn· th~· 

Power Sales Contraet, (b) to Big.Rivers as provided in the 

Power Sales Contract, {c) to- the· KII Pool- members, as p-rovided 

in the KII Pool Agreement and (d) t.o ot·hers to w~om City may, 

from time to ti.m-e, become contractually oblig·ated .in connection 

with its Station Two. · 

13.3 Purchases of materials and supplies -~equired in 

th.e ope.ration and m_aintenance of City's Stat.ion Two shall be 

made for City's account,·subject to approv~l and •ccept~nce by 

City and. in._eom.pHance with all laws appli-cable .t~e.reto •. 
. . 

· 13 • 4 B i g R i v e r s coven a n t·s a n d a g r e e s t h a t d u r j n g t'h e term 

of.this Agreement it will at ·all times operate City'•s Statio.n Two 
. . 

.on a best efforts basis, in an 'efficient"and economical'.manrier., 

and· will maintain, preserve and. keep .said S.tatio·n .Two and. ev~r;J 

·. 
•' 

... 

··.- . 
' r.-. .. Case No. 2019-00 · : · · 

Appllcati~~ E~hibit 9 . 
-~.~g~:.1s of 42 

-14-·· 



.. 

_j 

.. ,'' 

I 

~-

part and parcel thereof tn good repair, working order and 

· condit~on, and wi11, ~tom.time· i~ time~ ma~e all neces~ary· an~ 
I o o " • 

· ~rop~~ repairs, r~newals and replac~ments thereto so that et a11 

tjmes the business to 'be. carried ~n by Cit~.in connection the~e-

. ' ~ith.shall be.~roperly and efficiently conduct~d. .... • . . 
. ' 

.13.5 8 i g Riv.e~s -~i 1 1 ~eep an·d rna i nta in eomp 1 ete and 
.... · . 

.. ···accurate' r.ecords of 'its ·operation and'maintenan~e of ·City's . :.· > 
0 

' •,• ' :, I I 
0 0 

' 

0 

I :,,J 

Station·Two,. including· without limitation·: (a} t~e ·coriti·n.ue<i-: .·;.· .. ·-·.· 

output of Station T)'lo_ and the uses thereof by· City, Big Rjvers 

and o·thers, (b) the continued input of lahar, materials, 

supplies and services to Station Two, 

tenance and rep·airs to Station Two, 

(c) 

(d) 

records of all main-. 
records of all renewals 

and replacements of Station Two, (e} rec~rds of Station .Two 
-
fuel co!"'sumptions, replacements and reserve·s, (f.) current· in·-

~ 

ventories-of all supplie_s, equipment and replacement part-s 

... 

~aintained in connection with Station Two, . (g) such oth~r records 

as shall be of assistance to City in the ownership, operation, 
~._:.:.:.:,.,:_;__;;...;;;_.;;;..;..........;;;.:;...;......:~..;.;;..._.~~.;;......--.-..............;..;.;~.::.;:;..~::..:;;~-~----...-.... - .. ~_....... 

. . 
maintenance, management and cootrol of Station Two. .. 

. 13. Ei City wi11 pay Big 'Rivers, o.n a m~nthly ,basis ·tu.L~.S-/p --~ 
. . ~ J4i1 liN"' 

its reasonable expenditures incurred in the operation an -f ~ 

maintenance of Ci~y•s Stat~on Two. under the terms of this Agree-

ment, as defi~e~ and ~lJocated to City•s Station Two under the 

p·rovisions of Section 13."8. -.Allocation of Costs, plus· an 

additional payme·nt of fourteen and _one-half (14 1/Z) cents 

per month, per kilowatt of·the total ca.pacity of Stati~n Two, as 

such. total c~pac~ty is from .. -time to time-determined and established 

as·provided in the-.;p·arties·Po~er._Sa1es.Contr.act·of even dat.e here-
.. . .. ~. . . . . . . . . . 
· ·..- Case No. 2019-00 ,·.-· --. Application Exhi~it 9' 
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13.7 ·:Such payments to Big Rivers by_ City shall be made 
. . 

,j .. monthly on the basis of the Annual Budget then in effect, and in . . . . . . 
accord~nce:with th~ provisions of Se~tions 14 and 18 of-this 

-
~gr~e.ment. 

13.8 All~cation of Costs: 
. . . :' 

It is ~rec.O'gnized that Big Rivers will "ope·rate a·nd arai·ntain . · · .: .. : . . . 
• 'I I • • ' 

1ts ~eid' Ge.~erating .Station w.1.th th~ s~me op~·ra:t·in~ per~onnel. .< ::·..: 
and.'fa.Cil'iti".i!s as it will·.·u'se' for the operat·io.n . .Of:_:City.•s: ·.' _, ... :_'. 

a I I o :·:·:: 

Station Two ... For purposes of def·in1ng and allocating ·th.e costS'".·.·; ... _.· 

thereof the parti~s agree as follows: 

,-. (a) the following costs of operatio·n an·d maintenance .___._...---·-·-.. -·---·-~~-. __ .... - . -- -··---~ . 
will be allocated to the particular generating st~tion to whieh 
~---:-.--:--;---.- --- ··--- ___ .. ····-··-----.. 

·_· t ey are-appl1ed. and wi11 be charged ~ir~ctly to such.generating .. 

. · s·ta tion: ----.... -· 
{l) Casts·of materials. ~up~lies and fuels attributabl~ 

directly to a generating plant. 

(2) Cos~s of repairs. maintenance and spare par-ts at.• · 

tribut~·ble .directly to ·a generating plant. · 

(3) · Costs of renelllals. replacements and· .additian·s at-
1 

tributa.ble directly to a ge~e·rating plant. 

(4) ~osts of emerg~~cy and/or maintenance capacity ~nd 

ener.gy ·attribut~ble directly to a generating pla-nt •. 
! . . . . • 

(5) .P~operty taxes va1idly i·mpose·d upo.n each party'.s 

plant and re~ated facilities. 

c 6·) ~asts of insurance attributable to a generating 

pl a~t •. . .. 

· ~ .··-· ·. ~--I~:._!!.l.·~~~..:i_!!~~.lli~. ap.eratio·n· and~~te_nar.~~l 1 ·· 

be· allocated .between Big ~·ive" Re·id stat·i~n -~nd. City 1s ·St.ation 
- ase No. 2019-00 

_---.........·---·-··---._...----'"' ·--~-- t• . • . --
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. ' 

~ . 

... : 
I. 

.. 
... . . . 

Two on the basis of each generating station's total capacity 
. ..__ 
·as relatea to the sum of such total capacities: 

-~~--------~~~~~~---~ .(1) All ope.r:ating labor a·nd· fuel .hand1 in~ rabor. 

··(2}· All maintenance labor common to both_plants. 

(3) All suppli~s common to both. plants. 

(4). All .mai.ntenan'ce materials common to both plants. 

{5) All costs of op~rat~~n. ma~ntenance. repair •. 
' . . . ... 

add-it·i~n. renew_al-~nd r.e.p.laceme'nt of joint use facilities as 

descr.ibed· in Section 6 of th.is Agreem~nt~ . .' : · 

) .· . i; 
j --
~) 

I .' I 

(6) All applicable taxes except property taxes on 

plant·and taxes directly attributable to cast of fuels and/or 

sales of power and energy. 

(7) All administrative costs. 
. . 

(8) Cos-ts of professional serv_ices. 

( 9) All costs of acc.oun·ting and records keeping. 

(10) All remaining costs.of insurance. 

(ll) All other costs of operation and maintenance not 

otherwise allocated under· the provisions of this Section 13. 

(c) Each party will provide its own fuels for the . -.:.......__... .. ------ ___ , ________ ......_ __ 
_ ope_ration of .City's Sta~-

...... _______ .~ _ __.....-·,··.-.. ---- ... 

{d) Each party wi11 bear its own costs for construction. 

operation, maintenanc~.a~d repair of its transmission a~d trans

formation facil·ities beyond points of delivery from the Station . . 
-· 

Two Sw-itchyard.. Big Rivers will make no charge to City for the . 
use of Big Rivers' transmission facilities from pofnt of City'! 

Station Two switchyard to the several substations of City's 

Ex_isting System. 

!. 
'i,• 

I ' 

·. ·: ··. ·: 
· . . : . · .. 

.. ,. . . 
. ' 

•· . 
-: '• 

'• . 
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l-

(e) Big Rivers w111 keep adequate records of the costs . 
.c:..-------- . 

o.f operating and maintaining C_it,y's s·tation -Two and its Reid 

--,-..sfaf~on::·~;,;d~t~~~ a 1 ioc·;·t ;;;:a· ·c;;~·;~~h·--~~;-t;·-. t-o-cit..._y ..... ,-_~-s~l:-a-t-ion· r.wo,. · 
' . --~·-------

'incr~n ~ ma. ke such records a ~1 e to C i t~y-a-n~d:--7i--t..:..s_r_e_p_resf!!nta-
_ ........ --- - .__. ---·---------

. 'tives ·a-t-a·lrr;a:sonable times and place-s-.--
-------- ·-·-------·~---.M......-.._ 

\ . 
'- 0 I ---·--· -· 

13 ;~ Right to · J:.ntervene · .-: . ~. ·:· ·· .. 
... · . 

S~ould Big ~ivers at. ahy time ~urin~ the term of this 

Agr;ement faii, for any re'aso~ what·s~~ver, to.·p~ov_ide, on a. 

... . . . . ~ 

. . . .. 

best efforts basis, the c~ntinuous and economical operation of' 

City's Station !WO as provided in thi~ Agreemerit, then City shall 

have the right to immediately.ta.ke over the ~omplete oper~.tion and· 

maintenance:of its Station Two and all auxiliary facilities and 

.·joint use facilities required in the ope·ation thereof, and to. 

-: _ ... 
•· . 

.. .. 

c~W!_tinue the operation and maintena.nce.ttiereof under the terms·a·n'd-·. - ... 

provisiQns of this Agreeme~t until it shall ~e determined t~~t· 

Bi• Rivers is able to properly resume such op~ration and main-

tenance in the manner provided in .this Agreement •. 

13.10 Each of th~ parties hereby grants to the other 

·-all reasonable rights of access, ingress and egress to _the-ge-n

erating plant, joint use facilities, auxiliary facil.iti~s. re-
... 

lated facilities, transmiss1on a.nd t-ransformation facilities · 

and :such ·other lands, prope-~ti~s- and/or fac.ilities ~s sha11 be 

rrecessar.y,. advisa_ble or convenient in order to ·efficiently an-d . 
. '• 

c·ontinuously_ca-rry.on the ope.ration of Ci'ty's .station Two a.nd · _ 

Big Rivers• Reid Station under the terms and provisions of this 

Agre-ement. 

. . . ~ . 
t. .... 
!I. 

·18-
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•• 
PART IV 

BUDGETING, ACCOUNTING AND BILLING 
, .. 

. . . 

SECTIO~ 14 - BUDGETING 

Prior to ~he commencement of each Contract Year 
•. ! . ': 

I • ' ,I 
. and so as to comply with the pro vis i on.s of the Bond Ord 1.nance 

there .sha·l·l b~ .prepared .by·_B.ig ·Rivers ·and ·s.ub~1.tted to City a:· . 
. . . ~ 

. . ... 
. P~-"OPC!Sed ~op~ratin~ budget .. for such Contrac;t ·Ye.ar~:. Bi.g atvers. wi~J· ·:.: . .'_'' 
·p~o~.~de there~it·h ali data .and informati~n necessary or conv.e.n.ient·.·:· :.·:·:-

for City's review and evaluation of such proposed operating budget; 

14.2 The proposed operatirtg budget and a11 supporting 

data and information will be reviewed by City and upon approval 

tbereof, including any amendments thereof or additions thereto, 
. . 

by City, City will ~dopt such budget as the Annual Budget for 

the coming Contract Year. 

14.3 Upon its adoption by City, and its approval by 

Big Rivers, the Annu.a 1 Budget will become the basis for payments 

to Big Rivers for the operating and maintenance of City's 

Station Two during the Contract Year for which it is adopted. 

·. (§) Tile Annual Budget. may_.be amended~e parties 

as provided in the. Bond Ordinance. ;:~4U-11J.~ ,a 111.f) 
. I ljJJfJ ~ f\1 "5 ~ J-" 

. ___ __.:-~~-

SECTION 15 -.ACCOUNTING AND'AUDITING 

15.1 Big Rive·rs wil.l .keep and maintain complete and 

accurate books,. re:cords and accounts of its operati~n and main· 

tenance of C1ty•·s statio~ Two all in accordance·~ith the ru)es 

and regulations pr~scribed by any governmental·agency having 
. . . . . 

j"urisdictio.n ther.eof., the provisions of th·e Bond Ordinance re· .. 
r 

.· 
. .. 

la.ti'ng thereto, ~nd .in ac:cordan.ce with the uniform sY•-Nqa~019-0~-
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• 

. .. 
a~counts prescribed by the Federal Power Commission. All such 

records shall be available for inspection and' utilization by 

·.city a~d its represen"ta't ives at a 1 l. reasonab1 e times. and places •. 

· :-· i~§ . Such books, record~ .and .acc~un~~ shal.i. be su·b.jec.t 

to annual audit aVprovide~111~8DnNrdirnince. · . (~IJ,O-~'J;'.l,, __ -s-~1-Dv ·. . · · . 
SECTION 16 SILL ING AtfD PArMENTS 

'I I o .... . . . ·' ... 
0 •• • 

. ··. · .. · 
I o• '•"' 

.. · · ._.: .. 19,.1 On or b·efore ."the· twentieth day ·a'{. each .calendar. · .. · ·.: ·:.-· 

mon·th of the· Contra~t ~ear Big Rivers will· p;esent. to Ci·~y--~·:·.: ·. ~·· ... ·. ~-.-·: 
statement of payment ·due covering the operation and maintenance 

of City's Station Two for the Monthly Bi11~ng Period just ended • 
. · 

·such statemen~ showi_ng in detail ·the costs and_charges included 

therein, with proper vouchers substantiating ~uch charges. 

Such s ta temen ts, when approved by the City·," wi 1 l become the 

~asis for actual charges by Big Rivers to City for the oper·a~fon 

and maintenance of City's Station Two for suc.h Monthly Billing 

~eriod and sha·l'l btt the· basis for adj-ustments, if any, as 

providecl i.n Section 16.6 hereof. 

16.2 Monthly payments to Big Rivers for the operation 

ar.d maintenance o-f City's Station Two sha-ll be-made on the bas;s 

of the Annual Budget then in effe.ct, a-nd shall -be due and· payable 
. . 

currently. for each Monthly Billi~g Period on or before t~e . . . 

twentieth day· of such m.onth. Payments shall be .deemed complete 

upon the post·ing ther~of in 'the regular· United States Mail, 

properly addressed ana affixed with postage. 
. . 

16.3 If any su~h paymen~ or portion the~eof is nbt paid 

... 

.. ___ when due as herein prorided, a _penalty in· th~ amOunt of One per 

-
' .· . 

::. 
I. • .. 

·-20-
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. . 
... 

~· 

cent (l~) of the un~aid amount may. at the option of Big Rivers, 

be added the~eto at the commencement of each thirty (30) day 
... 

. peri:o4 thereaftett, a.nd -due and p~yabl~ therewith~· Pr.ovided 

howev'er that i·n "the case of a bana fide dispute· as to .the amount ·of:· ... 

. any such month.1y payment., th.en the de1ayed. payment charge will 

be-~pplic~ble only ~o that unpaid portion ~hereof wh1ch,is not 

I ' • 

. · ... ·· . . . . . . . .· . 
reasonably in dispute. 

i6.4 · Off-~etting Acc~unts 

The City sha11 hav~ the right to of.f-s.e·t accounts payable. 

to Big R~vers against accounts receivable from Big Ri~ers under 

the provisions of ~he parties Power Sales Contract. or otherwise. 

Off-setting of accounts shall be employed 1n determinin.g any 

delayed pay~ent 'harges .as provided herein. 

16.5 Big Rivers s·ha11 have·the _righ·t at any time,.and · ·· 

from time to time, to require City to give bond· ( ~; ther~ cas~ or. . 
'• 

with cor.porate·s·urety acceptable to Big Rivers) fo.r the paymeflt ... 
to B~g Rivers of operating and maintenance ~harges as prov,ded 

in this Agreement. 1ess the amount of any off-settin; paym~nts 

due from Big Rivers to City under the provisions .of the parties' 

Power S~les Contr.a·ct, for a period of time no.t exc~ed1ng :wo 

Monthly Billing Periods during any Contract Year. The amount 

.. 

of aoy such &ond shall be adjusted 1n or~er to be app1tea~1e to 

the current Contract Year. The cost of any such surety bond sha11 

be charged as a Station. Two operating expense. 

16. 6' On or before one hundred twenty (120) ci~ys a-fter 

the end of· ea·c h Contract Yea.r. Big Rivers sha11 submit to City 

. . 
. ' 

... . . -
. ... . 
; . 

. . 

••• 
... 

.. 

. .. 
'· C!is~.No. 2019-00 __ 
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'( 

' 
a detailed summary of its m~nth1y statements far payment for the 

operation and maintenance of·City's Station Two, showing the 
' ' 

.. · a.ctual c~arges due to•be paid to Big Rivers. by City. far. the entire . . 
Contract ·vear based upon the annual audit of ac~ounts'proYided 

.for in Sectio~ 15.2. If, on the basis of s~cb summary the actual 
I ' 

aggr~g·a te ·oP.era ti on and ma intena nc.e charges for .such Contract Year . : · .. ,. 

· · ~x~eeded ~~~-amounts pai~ ~o ~ig ~~vers·~~der the Annua~ Budget, . . . . . . . . . .. 
• • 

:( 

o • I ' 

~r othe~wi~e. then i~ty ~hall :pay. to ~ig Rivers promptly thi. 
. . . . . 

amount to which Big Rivers i~ so entitled. ·If~ ·on· the basis of .. 

such .summary, the actual aggregate payments inade to Big RiVers 

for operation and maintenance of City's Station Two under pro-

•· . . . 

( visions of the Annual· Budget, or otherwise, exceeded the·a~tua1 

•• 
( 

.. 

amount due therefore. then such exeess sha11 be c~edited a~ainst 

City's next monthly payment or. paym-ents. to Big· Rivers due hereun~e~ • 

o~ piid to City 1f no such payments are due to Big Rivers~ 

SECTION 17 -·METERING, METER TESTING AND.BILLI~G ADJUSTMENTS 

17.1 :Printing Demand Metcars, or equiv.ale·nt m·e:ers, with 
. . 

a sixty (60)·minute demand· interval, which will meter kilowatts. , 

and suitable watthour meters which will meter kilowatt hou~s 

shall be us.ed to. meter the delivery of power and energy ·froc 

City's Station· Two. The metered ~1lowatt demand of C1ty, ~ig 
-

Rivers and ot~ers from City's Station Two shall be.~he means 

of measuring·the capaci~y of.City•s Station Tw~ used by each. The 

m~tered kf1owatt hours of energy u~ed ~y Cit~. Big Rivers and· 

others .from City's Station Two shall ·be the ~asis for fue1·.re-

-placement.s to the Station Two fu.el reserve as provided in .. Sectior. 

. 7 hereof. 
' · Case No.· 2019-00 17.2· Tb·e met.ers wil•l be arranged so a.s to · · --p·ro.V\.W,idation ·Exhibit 9 
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'-··. 
' I 

,· . . 

• 

.·. 

total measurement of kiloWitt demand and a total measu~ement: 

·of ~i~owatt hours delivered to City a11d others from City•s 

Station Two. 

17.3 aig· Ri)'ers will make such tests and inspectio-ns 

of·said meters as may be necessary·to maintain them at the 
I ' ' 

- . 
. ·. ·: ··. :: . . . 

highest-practical commercial sta-ndard.of accuracy, w-ith tests 
. . . 

Bfg · . . . 

.. · . 

. . .. per:_fo·rmed a.t i nterva 1 s of not mere than tw~lve months. .. . . .. . . . 
Rivers wi.ll advisa City prom'ptly of tne resu~~s of all such .. ··. 

. .... 
•' I I .... 

tests. City will be given prior notice of and may hav.e rep- . 

r~senta~ives pre-sent at su.ch tests and inspections. Big Rivers 

wi! 1 make add i tiona 1 tests of said m·eters at the reasonable 

·request of City and in. the pres~nce of City•s repr.esentative.s. 

17.4 Big Rivars will make ali meter readings and/or 

re_:or~ir.gs r.ecessary to provide an accurate ·report of t.he -'kilowatt·· ·::·: 

demand ~nd consu~ption of electri~ energy by City, Big ·Rivers 

and others from City•s· Station Two during each Monthly Billing 

Perio~. a~d at the end of each Manth1y Billing Period wiil proaotly 

report t~ ~ity therecn. 

17.5 The metered kilowdtt hours of energy used b~ City, 

Big Rivers and others from tity•s Station Two shall be the basis· 

for fuel replace~ents to tbe Station Two fuel reserve. 3ig Rivers 

shall at all times accu~ate1y measure and r~cord the heat content 
. . 

and. GUantity of ~11 fuels consumed in the operation of Se~tion Two, 

and.sha11 oroperly allocate an·d report to ·city at the end of each 

i~ • .,n:rly Billing Period .the fuels consumed by City. Big Riv.ers and 

otiier.t tnroug·t. their respective· uses of electric energy from 

C i'i:y • .i Station ·rwo · •. 

'·. ,, 

-23-
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SECTION 18 - INSURANCE 

18.1 Except to the extent.that City's Station Two is . ,. ' . . ·: . . ·.·· .. 
·fnsured :~uring constr.~ction. installat'ion and· ot_her· ·acquisitfon· .... 

thereof by City, its cantrac tors. and/or suppl1 ers. at a 1.1 times 
' . . . 

. -
during the term of this A_greemeht Cfty shall maintain at._least 

. the fo11o~:fng ins~rance -on its Station .• Two, the costs. t·her~o·f 
·•· . . . 

. pri.or to Date of ·comm-ercial Operation to be pa'fd. as a constw:-uct.ion 

_cost~. lnd thereafte~ as ~n a~~rating expense~~· I : 00 

{a) fire. extend•d coverage and vand~lism, br~~d form, 

.in an amount at.least equal to ninaty per cent (90~) of the 

full insurable value-of City•s Station Two, Twenty-Five Thousand 

Dollars ($25,000) deductibl~, against loss or damage from fire, 

. 
I • 

.. 

. . ····· ... 
·. ,; .. ·. ·. 

. . .. 
... . ... · ... 

,·. . .. .... . 
; . 

1 ightening, tornado,· windsto·rm, flood or wavewash, ·han, explosion, ·, . . 

, riot_, riot at~ending a s.trike, 'civil commoti'ori, van-dal ism and: . 
. . 

maliciou~ mischief, aircraft, vehicles and smoke. In determin~ng 

the full insurable value recognition of risks applicable to in

dividu.al coverages .shall :~e .ta.ken int.o canside.ratio.n ~nd such. 

value witn respect thereto shall be established as would be 

-carried in accord a nee wf th sound business .practices for el ec tri c 

utilities. 

(b) A standard form of comprehensive· general liability 

insurance aga:in-st clai~s for perso·na1 injury (including wro.~g-
' 

fu1 death) arid ·pro.perty damage wi.tn m-in.imum·-limits a.s f.ollows :· 
-

(1.) personal inju.ry, $1,bqo,oo.o. ea-ch._.person : 

$1,000,000 ~ac~ icc~rrence 
. . 

(2) prope~ty da~age, Sl,ooo,ooa ~ach occurrence· 

-.... 24 !'·- • 

.· 

.. :. 

.·.·_,. 
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.~·· 

l 

.. '-1': 

c 

:~.,: 

' .. 
'L·' 

(c) A standard form of comprehe~s1ve·automob1le liabil~ty 

insurance with minimum limits as fallows: 

. . . ( 1) persona 1 'in'jury, $. sob ._ooo each person 

$1,000,000 each occurrence 

(2) property damage. $ 100,000 each occur~ence .. : . . . ' 
1 oo .ooo ~.gg~ega te ... ,• 

~~d). Wo~kmen•s Compe.nsa.tiori' Insura~c~ a·s requ·ired by the . . 
. . 

I 1 ,
1
.a 

·: ~ ~~s of· ~entuc ky. 
" o I o ~ o, o' 

('e) Prior to the initial firing of the boiler:, broad"····· 

form boiler and ~achinery breakdown, i.n the minimum amount of 

$7,000,000 for Unit One and· an additional $7,000,000 for Unit 

Twa, $200~000.deductible. 

(f) Inland Marine Insurance on all off-highway vehicles·. 

and Marine I nsu ranee on docks, barges, work· boats and othe-r• marine:· 

'items, in amounts equal to maximum ins.urable value·s. 

18.2 Such in·surance shall provide coverage fo.r City, 

and for Big Rivers to the ext~nt that ·risk of loss shall be· 
• 

imposed on Big Rivers through the provisi~n~ of this Agreement 

and ~ther agreement~ herein referred to. 

18.3 Such in sura nee wi 11 be abta i ned by B i_g· R ive_rs f'Or 

the accou~t· of City, subject to approval and acceptance b~ City. 

~ During the term of this Agreement an· ·insurance 

proceeds from policies obtained pursuant to this Section shall 

be· paid and applied by the City, Big Ri·vers and/or the insu~anee 

company or companies providing same 

pr.ovis_ions of the Bo.nd Ordinance. · 
i~ta:~)he 
·. s~·. 
-~---- --"': . 

______ . ...-

... 
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18.5 In case of any damage, destruction, accident,, 

occurrence or other·loss covered in part or in full by any 
o o o .. !' o o I I o . . ... 

such :in~.~rance pel icy or polic.ies, Big· Rivers shall gi~e prompt.· 
. . 

~otice thereof t~ City, the Trustee, and the insurance company . 

or companies providing ca¥erage ther~fore. . . ·: . ; 

PART V 
., .. 

.... • .. 
. . .· ·· .. . . . ,. 

. . ·.· ..... 
G£NERAL.PROVISIONS . t: . . . .. . . ~··· .... 

. . 
·SECTION 19 • CONSTRUCTION AND OPERATING STANDARDS 

. 19.1 City's Station Two and its auxiliary facilities, 

jo.int use facili'ties and other rel_ated facilities'which are 

...... 

the subj~ct of this Agreement shall be· constructed, operated 

ind.maintatned in accordanee with standards and specificatio~~ 

equal to-those provid~d by the National Electric Safety Code of 

the Unfted States Bureau of Standar~s, and as required by any 

·regulatory auth~rity havi·ng jurisdiction th&.reof. · 

SECTION 20- INSPECTIONS, RI&HT OF ACCESS 

-20.1 Each party hereto shall permit the· duly authori'zed 

representa-t-ives and employees of the other party to enter upon 

its premises for the purpose of.read'ing.or checking met·ers, in-

specting, testtng, ~e~a~ring, renewi~g or replacirig any o~ all 
. . 

of. the fac·il it i es and e.qu i pment owned by the·· other party 1 oca ted 

on such pr~mises,.or for the purpose of performin~ any othe~ 

' r • 

wor.~ -necessary in. ord-er to caT'ry out the provisions of this 

Agreement. Such.ins~ecti~~s shall be conducted so as not to 

interfere with the scheduled op.eration of su.ch plantSCaseNo.2019-00 
'. . ~ • ·... 'i. • . . _ ___.__ 
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•• 
. . 

-:· 

I •• 

20.2 Each party 'shall be responsible for the saf·ety·of 

·· i t.s own representatives a.nd employees when on the p.remi ses" ~f . 

the Qther purs.uant to the right of access gra·n.ted 111 this ·Agree~ 

ment, and shall hold harmless and indemnify the party granting 
... 

I • , 

a.ccess from any loss or. damage whatsoever by reason of any inju·ry, .. · . . . 

i.nc1 U'd.i.ng death •. of sarch repr.~sent~ ~_i-~es ·and/or ~mployees, "unl es~~ :·;·.;· .. : 

the same shall he d.ue to th.e negligence· or ·wi~lful m;scoQduct o·f ·:-. ·r·· 
tje.party granting such access or i-ts autbnr:ized agents ·or .. ·. 

emplo~ees. 

SECTION 21 -·RElATIONSHI.P OF THE PARTIES 

21.1 Except as otherwise specifically p~o~ided herein, 

the terms of this Agreement sha11 ~ot be construed as an 

~greement for partnership, joint v·enture, association, or:othe.r. 

relattonshi~ whereby either party shall be respons~ble fri~ the· 

obligations and/or liabilities of the other party hereto. 

21.2 Except ~s otherwise speci~ically· provided herein, 

neither. party to ~his ~greement shall be liable for any act, 

.omission· or legal obli.gation of the o.ther party hereto with 

respect to: (a) the parties.to this Agreement. (b) the· 

agents, servants an4/or employees of the parties to this 

Agreement, or (c) any persons, corporations or other entities 

no·t a party to .this A·greement. 

I ' 
• 0 : ... 

' . . ... .. .. , 

. ' 

21.3 Except as otherwise specifically provided herein, 

·neither party to this Agreement shall, by reason of the provisions 

hereof, be deemed a pr·i nc i pa 1, agent, sub-contractor or. employee 

. .. ': 
-27- . ·' 
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' 
. ' 

·. 

... · . 
.. 

of the other party hereto. nor shall either party to this Agr~e

·men;_have the author~ty to bind the other party to this Agree-. . . 
ment to ·any con-t.ract or. ·any other obHgation, without specific ... 

written authority therefore. 
I • 

. , . . . . ·:··· . 
SECTION .~2 - INDEMNIFICATION 

. .. · ..... 
. . . . . ; ·•\' 

. ·22.1 Big Rivers. as ope.rator of City·•s Station Two assumes·:- i . 

full 
• o ' I "" 

responsibility and lia"bility.for the mainten-ance and 0\~ratio·~.>·:.: .. 
of the same, on a best efforts basis. and shaH indemnify and 

save harmless the t i ty from a 11 1 i ab i-1 i ty and .expense· on account 

of any ~nd all damages, claims or actions, including injury to or 

death of persons or damage to proper~y ar~si~g from any act 

or accident in conne~tion with the operation and maintenance ~f. 
. . 

Ci.ty•·s·stati·cn Two and all.facilities related thereto,,cau·sed ·. 

by the negligence or any maJfeasance or nonfeasance of Big. Rivers. 

its agents, servants and/or employees; and the City shall 'in· 

demnify and save -harmless Big Rivers ·fro~ all liability and 

expense on account o~ any damages, claims or actions including 

-inJury to or death of persons or property ·arising from any act 

or accident· caused by the negligence or any malfeasance or non

feasance of the City, its agents., servants and/or employees. 

SECTIDN 23 - UNCONTROLLAaLE FORCES: 

23.1 Neither party her~to shall be considered in 

default or breach with respect to any obligation under this 

~greement if prevented fr.om fulfilling such ·ob'ligati.on by . 

~-

. .. 

-28-
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,. 
,• 

reason of an Uncontr~llabl~ Force. Any party unable to ful

fill any obl.igation by rea~on of Uncontrollable Forc·es shall 
, . . . 

ex.erci·se·due dil.i'gence to remove su.ch·disability as soon as 

reasonably possible. . . . 

23.2 The term n Unco'ntroll able Force a sha 11 mean. any force· 
0 o 0 I 

. • • • t 

which is no.t wi.t·hin. the contr~l of any par:t;y tp. this Agre·ement, · ·. · · . .-.: ._:' 
o 0' • o ' • I . 

and whfch ~Y exerci.se of due: d-i1 ige_nc~ aJ:td. foresight co_uld .n~t -~ .. 
! . 

0 -··.·.· 

• I •:' 

're~s'onab·ly" :have. been a~oided.·,· including: but ~at ··,:imited 't~.;·.: .. ·:· ·. "·\ ... 
J ' ' ...... : .· i· · •. ·• • .• 

an act of God, fire, flood, earthquake, explosion, strike, 

.. 

sabotage, an act of the public enemy, civil or mfdtary authori.ty, 

including c~u~t orders, injunctions, and orders o~ government 

agencies having ·praper jurisdiction, insurrectio~ or riot, an. 

act of the elements, failure of equipment, or ~n~bflity to. 

obtain or ship materials or equip~ent because of the effect tif 

·stmilar causes on su~pliers or carriers. 

SECTION 24 - ARBITRATION 

24.1 Any c~ntroversy or claim arising out ~'··or relating 

.to ·this Ag·re-ement or the· breach thereofw including disagr.eements 

betwe~n the· Trustee and ei~her or both parties to this Agreement,· 

ma~'be submitted to A~bitration at the time, in the manner and 
I • 

up~n the ierms agreed ~pon by the parties. 

·24.2· Arbitrations-shall not be consider~d the sole or 

exclusive means of settling controversies which may arise under 

the terms and provisions of this Agreement, nor shall Arbitration 

be considered a co.ndit·ion ·precedent to any ac·t.ion ·;n court of 

1 aw or equity or p·r~c.eed.i ngs bef.or-e a:ny governmen.ta 1 agency or: .. 

~egula~ory body·having:~u~is~~ction_thereof. 
-:, '. .... . ~ - . . 

• • •• ... J ••r. • :. 

. . 

Case· No. ~019'-00._~ 
Application_ ~xhibit 9 

. Page ~-3 Qf 42 



SECTION 25 - DEFAULT 

25.1 ·In the event of a default by either party in the· 

performance of any one or more of the provisions of this Agree-
., . ' . 

ment, .the:agrieved pa~ty shall~ 1n ad~ition to. th• remedies · 

specified· in· this Agreement, have the right t.o use and employ · 

ali ·~ights and remed~es available through cou~ts·of law and/p~ 

:equity. go~ernmental age~cies and/or· regula~riry.bodie' having 
0 o o o I • • • o o o • 

I '; .... · ... 

.· ·· .. · . . . ... . 
.. .: ··.· .. 

SECTI~N 26 - WAIVER 
. . . . :·.·~· 
. • r • ........ 

26.1 The failure of either party to insist in any one or 

more instances upon str.ict performance of any of the provisio·ns. 

of thi~ Agreement or to take advantage·of any of,its rights 

hereunder shall not be construed as a waiver of any such pro-

. visions or the rel inquishme·nt ·of any such· rig.hts, ·but the same 
-shall continue and remain in full force and effect. 

. . 
SECTION 27 - NOTICES 

2.7.1 Any payme.nt, written notice, demand or reque"St 

~equired or ~ermitted under this Agreement sha11 be deemed· 

properly giv~n. to or served upon. the recipient when posted 

through the regular United Sta.t~s mail, properl~ addressed, 

and affixed with postage as follows: 

.· 

· . 

General Manager. Municipal Power·& tight 

P.O •. Box 8 

to Big R·iv~rs .. : 

t 
'· . .. 

Henderson,. Kentucky 42420 

Manage~, Big R·ivers R.E .• C.C. 

P.O. Box 24 

Henderson, Kent~cky 42420. 

·-~n- .. 
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' 
'·, 

I 

• 

to the Trustee: as ~stablished pursuant to the Bond 

Ord ina nee. · 

21 •. 2 The designttion of tbe· p~rson to ~e notifi-ed, o~ 

th~ .addr~sses of such persons. may be changed at any time upon 

wrft.ten notice to the other. parties. 
. . :,. . ~ . .· . . ' 

PART VI· 

OTHER· PROVISIONS .. .. . . ·.4 

.. . .. . 

SECTION 28 ~ COMPL~ANC£ WITH BOND· ORDINANCE 

t~This Agreement shall be subject to the 

provisions of t~e Bond Ordinance. City and Big Rivers ~gr~e 

that they will not amend, modify or otherwise alter this Agre 

.. 
···' ... · . .... ·.' . , .. 

ment in any manner that will conflict· with th.e p.rovision·s of .. "S,~;~:~ 
.· ,. 

. \ . . . 
the Bond Ordinance as t.he same may,· from tim·e to time, «:xi.st.\. · 

SECT I ON 29 - ADDITIONAL GENERATING 'UNITS 

29.1 It is understood and· agreed that, space being 

available, additional .generating .units may be added to City's 

Station Two during the·term of this A~reement in order to provide 

for the future and expanding needs o_f City and its inhabitant.s 

for electric power and -energy with sale~ of surplus power and 

energy to Big Rivers, subj ec.t to ,mutua 1 agreement of the p·a r·ties 

as to the .terms and con~itions applicabl~ thereto. 

SECTION 30 - COMPLIANCE. WI'TH GOVERNMENTAL REGULAT-IONS 
. . . 

30.1 .City and Big Ri~ers will. ·at al1 ti·mes .• ,-fa.ithf-ul1y 

obey" and· com-ply.~i.th existing and futu·re laws., ru.1es.~n.d reg- .. 

'•. .. 

-31 ... 
• .. 

.... • ... 

. . ·.. . 
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I 

u1~tions of fede~al, state or local governmental bodies lawfully 
. . 

affecting the· operations and activities of· an-d i_n _connection 
F 

with City's Station Two. 

SECtiON 31 OBLIGATIONS OF THE PARTIES . 

31.1-. All s~ms payable by· the. City und·er. the terms. and . . ... . ( 

· .. ... ·' . .. 
provision~ of th'is _Agreement ~hall b·e p'ayable .and. born~ solely· .. ·;. 

· f~~~ ·-the· r-~venu·es of Cit·y~·s _:electric .ut11~.t~--s~.ste~, including··~.· .. :· .. ~·.:::·· 
its Existi'ng .System, its Station-Two generatin~ .plant.and-~uch: . .' '·~·.·_··>··: .. . .. . . . .. .· 
other additions, extensions or facilities as it may from time 

to time own andfor operate, and from the proceeds of fts Elect~ic 

Revenue Bonds .. No debt or obligation of City under this Ag.re.e

ment shall constitute a general obligation of t~e City. 

31.2 City covenants that it ·will, subject to the approva~ 
•' 

of any regulatory bodies having jur~sdiction thereof, at· all

tim-es mainta·in rates for services·rendered by its_ electric 

utility system whi·ch will be sufficient to adequate-ly meet the 

costs o·f ownership, proper operation and maintenance· thereof, 

~ncluding the costs of operation and mainten~nce of its Stati~n 

Two, as provfdt!d in thfs Agre-ement. 

SECTION 32 ~ CITY INCLUDES UTILITY COMMISSION 

. 32.2 It is .recognired by the parties_that the City 

operates. manages·and controls·its electric ·utility sy·stem: 

through its City of Henderson Uti1ity.Commission, a~pointed 
. . " . . 

pursuant t~ KRS. 96.530. All references to City un~ar the 

t·erms and provisio.ris of ~his_ Agre~ment .. shall incl-u.de ·its City 
. . 

of .Henderson· U_til ity Commission to 
~· 
'·. ,. 

·-32;. ·. 

the· exte·nt. a-ppl'ic'ab1e· .• · ... 
. . . . . ... ·. . .· '• 
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.. 

) .. 

32.2 The parties agree that all ·rights and obligations 

··of City under the te~ms and provisions of this Agreement ~ha1T : ' ... . . . ' 

also constitute rights and obligations of t~e City of Henderson . '• . . . 

Utility Commission. By its exec~tion of this Agreeme~t the 
. . . 

Cj.ty of Henderson Uti 1 i ty Camm iss ion covenants and agrees· 

that a:11·-~efere:nces ·to ·CitY u~·der t.he-terms and provisions of 
. . . . . 

"this.Ag.reement shall inc.lud·e: the City of· Henderson Utility 

I • • 

. ·. ·.····. ·: 
' .. · ·. 

. . . ... . . . . ~ 

Commissic;»n, and that it sha·n be obl.igated ·under .. th1s Agree~e~t·· .. 
.. .. ,, . . 

. . •' .. .. . . .. '• .. 
accord 1 ngl y • 

. SECTION@ - TERM AND TER~HNATION 

.Z~ 
~ The term of this Agreement shall ~ommence upon 

the execution hereof by City and Big Rivers and shall terminate. . . 
I o 10 I o 'ol o 

on October 31 t in the year Two Tho.usand and Three (20Q3) un1 ess ·t') ?..··: , . . . . H·~AIILL 
otherwise terminated as hereinafter provided • 

. (~ Notwit·hst·a.nd.ing ·t.he provision of Section 33.i, this 

Agreement shall terminate in event of the termination of. the . . . . . 
p~rties Power Sales AgTeement of even date herewith, as 

·th·erei n. 

SECTI.ON · 34 - SALE OR OTH.ER DISPOSITION OF PLANT .• 

34.1. City and Big Rivers·mutually agree that neither 

will. sell or otherwise dis~ose ~f its elec~ric genera~i~g plant 

a_nd auxiliary fac;i1ities (r~ferring to ·city's Station Two,. Big 

Rivers' Reid Station, all auxil~ary facilitie~. joint use facilities 

and alterations and additions thereof) unless the s.ame has been 

!. ..... .. 
. . -33-. 
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-, 

offered to the other party hereto in writing, and such oth~r 

party has failed, for a period of one year. after receipt of 

such. offe-r to accep~ same and pay t"he purchase pr._ice or _other 

agreed :consideration therefor. . . . After.'such o·ne-year- period, or· ... 

. up~n written refusa 1 of sa·i d offer, whicheve-r ~; rst occurs,· the 
.· 

I ' . 

s~l1ing party ma~ proceed to-make such sal~ or other di~position 
. . .. ·:· ·· .. 

to other-s. ·not a pa·~·ty to th.is Agree~e'!t. upon it· least· equa 1 terms ·. /.:.:·· 
h • • • • I oo\' 

· • or co.ndi·tions. Provided however, that if. sucfa sale or disposition·:-: . ..· . 

.. 
} 

. ~ 

• 

. . . ·· .. 

.. ... 

within the one-year period immediately following termination of 

the other parties right· to accept said. offer, no such· sale or 

other disposition shall thereafter be made by t~e salling party 

·without again first offering same to the other party to'this 

Agreement as above p~ovfded~ ... 

34.2 Any sale, a·ssignment or other d"ispos~tion .by ."e·i~her· 

party to others not a party to this Agreeme·nt shall be made 

subject to all of the rights_, obligations·, ter.ms and conditions 

of this Ag·reemen·t, the Jo~~t -Facilities Agreement, ·t·he part·ies 

Power Sales Contr~ct, the parties· real estate Purchase-Sale 

.Agreement and any amendments or additions thereto which are 

then applicable, and it shall be a eondition of such sale ~r 

other disposition tnat the purchaser or acquirer thereof as

sume. all of the obligations- of the disposing party under the 

terms o~ said Agreements. 

34.3·. The provisions of thi~ Section 34 pertaining to 

C.ity's sa1e or other disposition of its st·at.ion Two and other 

.facilities.mentioned herein. sh·all ·be.subject to all 1aws ·ap-· 

plicable thereto. 

"··· . 
~· 

-34-~ 
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SECTION 35 - AMENDMENTS 

3·5 .1 No amendments o:f thfs Agreement' s ha 11 be effective 
. . .. 

u.n1ess-.reduced to writing. and executed by all parties ·hereto.· 

35.2 It· is. underst.ood that .Big Rivers may not .agree to 

_any am·endment, modification or alterat~on of t.his Agr.eem.er:'t 
. . .· - . . . .. . . . . . . . . 

· withou-t· first obtaining -approval of· th~ Admi.nfstrator of the· · . . . .. . 

Rural Electrification .Admi.n1strati'on • . . . 

.. ': 
' ... • 

. . : .:·.·. . . . : . 
.. 

- I o 0 Oo : • 

• • •• • •• p . . ' . . . . . .. . .. . . ,. .. · . 
SECTION 36 - SEVERABILITY 

36.1 In the event that ·any part of this Agreement ·;s 

declared illegal or no longer in force by reason of an· order . . 
i·ssued by a co.urt or regulatory body of competent jurisdiction, 

a.ll remaining portions of th·is Agreement which are not affected 

by such order shall continue in full forc.e and effect. 

SEC'TION 37 ASSI.GNMENT 

37.1 This Agreement sh.a11 be binding upon: th.e p-arties. 

hereto, their respective successors and assigns. Provided 

.however, that this Agreement shal1 not be assigned by either 

party (exce~t· for an assignment b,y Big River·s to the United 

States of America} wi~hou~ the written eonsent of the other 

party, ·and any such assignment shall be s'ubject to the· pro- . 

visions of Section 34.2 of this Agreement. 

SECTION JQ -.APPROVAL 
' . 

-38.1 This Agreement· shall be subjec~ to the·approval 

t 
. '~:, 

· ... :.· 
-35-
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--: 
of all local, state or federal regulatory bodies having 

. . . 
j~risdiction thereof and sh~ll become effective.only upon .. 

.. • f • 

t~e exec~tion thereof by the parti~s-~nd appro~al·by the· 

Adm1nistrator of the Rural' Electrifica-tion Administra·tion. 

·SECJION 39-~ CONDI~IONS PRECEDENT 
. . : .. 
. . 

·39:.,1 Tht's Agreement ·in its e.ntirety·is 'entered into . 
• • • 0 • • •• • • 

0 ,o' o 0 I o '•o I , o o ' aOoo o o o 

. .. . . . :: 
. . ·.· su·bject·to:.the fol'lowjng.·~xpress conditions precedent; · · . •• •• 0 . . . . . ··.• 

{a). That· the. parties sha 11 enter 1 n to and execute ,the ... . : · ;. ·· · ·. · 

Power Sales. Contract, the real estate·Purch·ase-Sale Agreement 

and the Joint· Facilities Agreemen·t which are referred· to ~n 

thi·s Agreement.· 

{b) That the:parties shall be able to obtain all ap-

··provals and authorizations from public aut~orities and tha 

AdministratDr of the Rural· Electrification Administration 

. necessary to enable them lawfully to enter into and carry 

out this Agreement, and ~ther Agreements referred to in Section 

39 .1.· (a}. 

(c') That the City shall be able to issue and sell .its 

Station Two Bonds bearing a rate of i nte.rest a'nd maturity schedule 

acceptab·l e ·to City • with a final maturity of not less than th~rty 

years .from da·te .of. .is s.u.a nc e, in the principal sum of $76,000,000, 

. '(d) That. a 11 conditions precedent recited in the-parties 

Power· Sales .Contr·a'ct, the real estate Purchase .... Sale Agreement 

and the Join~ Fa~·q i ties Agreement have occurred. 

• I I • 

·.·.· 

39 .• 2 If all of the said con~itians p.rec:edent· d:o not 

.tit··: .= · -~ ~-c·~u~ :~-.i~~i-~ .one· .. .year from tile d~ ~e hereof, this A~reement sha.11 
.... -· . 

·. · .. 

-. . 
: ; .. . . . ~ :.' ~·· ,; 

'• . .. 
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be void and all rights her·eunder shall terminate unless the 

~ pa rt.ies· agree in writ i·ng. to ex tend the time for ·the happen 1 ng 

of sai( conditions precedent. 

. . 

l 

-' 

:..__ 

SEC!ION 40 - AUTHORITY TO EXECUTE I • 

~~~i. Thi~ A~r~ement· is ~~ecui~d·by'the duly~aut~ori~ed ........ 
. .. · ·. . . 

offi ce.rs. or representa t 1 ves ·a·f ~he pa rt1 es · pur.sua nt to author~·ty·. · ·· ... 't 
• 

granted to each of.them by t'he la.wful action.of.their respecti.Ye·· ····<···: 
0 

I 0 1 ~ I 
1 

0 :· I I 

0 . 
official commissions ~r boards. . . 

Execut~d at Hend·erson, Kentucky this _day of ____ , 

19 

ATT.EST: 

ci~~~ 
~City Seal) · 

ATTEST: 

•' 

i 

' 

~. 
'···· ,, 

CITY OF HENDERSON, KENTUCKY 

... 

CITY OF HENDERSON UTILITY COMMISSION 

·37-
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••• 

. . 

. _t 

... 
.. · .. 

ATTEST! 

This instrument prepared by: 

of WEST MARKWELL & BRYANT 
. Suite 320 - Impe~ial Building 

110· Third S.treet ·. 
Henderson, Kentucky 42420 

t. 

BIG RIVERS RURAL ELECTRIC CO-OPERATIVE 
CORPORATION 

.. 

.. . 
I • 

. . 
I Oo ·;·•Ill o 

I o II ', 

.. · ·. ,· . 

• . ... 
. . . ' .. . .. 
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JOINT FACILITIES AGREEMENT 

BEHI"EEN 

CITY OF HENDERSON, KENTUCKY 

and 

BIG RIVERS RURAL ELECTRIC ~0-0PERATIVE CORPORATION 

August 1, 1970 
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JOINT FACILITIES AGREEMENT 

tHIS AGREEMENT made and entered into as of August 1,·1970 

by and· b~tween CITY OF HENDERS_ON, KENTUCKY • a M~nicip~1 C~r·pora~i.pn 

of·the third,class, hereinafter referred to as·~ITY·,;arid.BIG 

RIVERS RURAL·ELECT-RIC CO-OPERAT~VE. CORPORATION, a Kentucky 

Corpor~tion with principal offices in ·Henderson, .Kent'uekY.i 

hereinafter referred to as B~G-'RIVERS. 

WlTNESSErH THAT: 

SE~TION l • STIPULATIONS 

1.1 City and Big Rivers h~ve ~ntered into an Agreem~nt 

of even date herewith providing for City's constr~ctio~ of an. 

electri-c gen~rating station (referred to a·$ Station Two·) ·ift.-a 

site on the Green River in Henderson County, Kentucky, adjacent 

to the Reid Station of Big Rivers, and ·so arranged· ·as to .Pro.

vide for the ·joint utilization by City and Big Rivers df cer-

·tain auxi1iary facilities and operating pe~sonnel, and_prov~ding 

·for the oper~tion of such Station Two by Big Rivers on an i~

:dependent contractor basis. 
• 

1.2 A- nationally recognized en-gineering .firm has been 

employed bY ~ity to develop plans and specifica;ions for the 

construction ~f City's Stat~on Two and its rel•ted facilities. 

including suth facilities as are to be used jointly bj City and 

~ig Rivers in the operation of their respective generating 

stations. whi_~h plans and specifications sha11.be sub.jec·t .ta 

approval by Big Rive~s insofar a~ its Reid Station w111 be 

• 

Case No. 2019-00 __ 
Application Exhi~it 10 

.. Page 3 Qf 11 



. .-. ·. 

.. 

• 

. . 
' . 

affected thereby. 

•' . 

1.3 It is recognized by the parties that material economies 

in construction and operation can be achiev.ed thr·ough the joi·nt· 

use by both parties of certain operating facilities which serve 

as auziliaries of their respective generating stations. 

1.4 The.costs of the joint use facilities to be pro-

vided by each of the parti~s under the terms ~f this Agreement and 

in accordance wi~h City•s plans and specifications are proportion

ately equal to the relative benefits to be ·de~ived therefrom 

by each. 

1.5 It is the intention of the parties, by this Agreement, 

each to devote to the joint use of both parties, as long as 

they or either o.f them, or their res pee ti ve successors or assigns, 

shall continue to operate a generating statiori or stations 

in connection therewith, those joint use facilities to be 

provided by ~ach, and to provide for the continuous operation 

and maintenance thereof for the parties• joint and separate 

benefits. 

SECTION 2 - DEFINITIONS 

2.1 The words, phrases, and terms used in this Agreement 

shall have the same definitions as r~cited i~ the parties• Power 

Plant Construction and Operation Agreement of even date herewith. 

SECTION 3 - ALLOCATION OF FACILITIES 

3.1 Big Rivers will allocate for the continuing joint use 

of the parties in the operation of their respective generating 

_,_ 
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. . 

plants thos~ of its existing auxiliary fac11,ti~s as are deter-
·. 

m; ned by C i t·y' s em p l eyed eng 1 neer i ng firm ('a'n-cf a.pp·roved by 

Big Rivers) to be allocated for such join~ u~~~ and will per-
.. · 

mit City to make such moqifications ther~of.~s ar~ provided by 

the plans and specifications for City•s St~tf~n II. 

3.2 City will acquire ·and allocate f~~ the continu~ng 

joint use of the parties 1n· the oper.a.tio~ of.' -their respective 

generating p~ants those additional aux1·1i.ary_,fac11it1es (not 
.. · 

provided by Big Rivers) designated on City's .. pla·ns- and speci-. . 

fications for su~h joint use. 

SECTION 4 - TITLE TO JO[NT USE FACILITIES 

4.1 Title to those· joint use facilities or portions 

thereof provided by Cfty will remain in City, .and all such· 

facilities wi11 be clearly and permanently mar~ed· as the 
. . 

property of City. Tit1e to those joint use facilities or 

portions thereof provided by Big Rivers w'f·ll r·emai.n in Big: 

Rivers, and all su~h facilities will be c1ea~ly and permanently 

~arked as the property of Big Rivers. Al1 ~~~h joint use 
.. 

facilities shall be. and with the execution·~ ~ritl .approval of . 
this Contract are irrevocably allocated and deYoted to the con-

tinued use thereof by each of the parties~ their respective 

successors or assigns. as long as either of tnem sha11 continue 

to operate and/or maintain a. generating station fn connection 

therewith. 

-3-
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SECTION 5 ··COSTS 
'1 -

,. 

5.1 The costs.of providing Citi•s joint us~ f~cilities 

.and. of modifying Big Rivers • joint use faci.1 ities as· provi~ed · · 

·~e~ei n wi 1 1 .be paid ciu t. of the proceeds of ·~he S~a t ion two Bond~. 
. . 

The cost$ of operating, maintaining, rep.a.iri.ng ... renewing, repl~ci~g 

. and adding to such joint use facilities shall be all~tted to the 

partie~· resp~ctive generating stations as provid~d in S~c.ion 13 

. 'of the parties • Power Plant Construction. •n~ pperaj:io., .Agre'~ment. 

SECTION 6 - ~PERATION AND MAINTENANCE 

6.1 :Exc·ept as otherwise provided in th·e parties• Po'wer· 

Plant Construction and Operation Agreement~ the parties wi)'1 ·be 
I 

~evera1,1y and jointly responsible for the ·con~i.nued opera.t;ton, 
. . 

maintenance, repair, renewal·and replacements of sue~ joi~t 

:use facilities so as ;o assur~ the continuou~·ope~ation of .. th~ 

parties• respective generating station or stations serve¢ 

.thereby. 

!' 

SECTID~ 7 - ~CCESS 

7.1 ~ach paity hereby grants to the other th~ free:a~d 

~riin~er~upte~ access to, and right of i~gress ·~d egreis t~ ~nd 

from .suc·h joint use faci1 it.ies and any portions thereof ·as·:may 

~~ necessary•ar con~enient so as to provide f~r the continuous 

operation and maintenance thereof. 

SECTION 8 • TERM 

8 .l Un 1 es s otherwfse term ina t'd by mutual. ~greement. of 

the parties. ·the terms and provisions of this Agreement .sha,l1 
· .. Case No. 2019-00 --
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continue in full force and effect as to eac·h j-oint use facility 

·as long as either party, or its successors o~ assigns, shall 

continue to operate or maintain a ge-nerating --s~ation which is 

served by any such joint use facility, a-nd .will not-be ter

minated by reason of the termination of any ot"her agreement or 

cGntract between the parties. 

SECTION 9 - OPERATING STANDARDS. 

9.1 The joint use fa~ilities which are- the subject of 

this Agreement shall "be-constructed, operat.ed-.and'maintained in 

accordance with standards and specific~tions .•qual to those . 
provided by the National Electric Safety Code of_the United 

States Bureau of Standards, and as required by any regulator-y 

~ authority having jurisdiction thereof. 

SECTION 10 - UNCONTROLLABLE FORCES 

10.1 Neither party hereto shall be co~sidered in default 

or breach with respect to any obligation und·er this Agree.ment if 
.. 

prevented from fulfilling such obligation b-y ·rea-s.on of an Uncon-

trollable Force. Any party unable to fulfill ~ny obligation by 

reason of Uncontrollable Forces shall exercise due diligence to 

r~move such disability as soon as reasonably po~sible. 

10.2 The term nuncontrollable For~e~ shall mean any force 

which is not within the control of any party· to this-Agreement, 

and which by exercise of due diligence and foresight could not 

reasonably have been avoided, including, but not limited to, 

an act of God, fire, flood, earthquake, explosion, strike, sabo

tage, an act of the public enemy, c1vi1 or mf11tary authority, 
Case No. 2019-00 __ 
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includ.ing court orders, injunctions, and orders of government 

·• · agenchs having proper jurisdiction. insurrection or riot, an 

act of the elements, failure of equipment, or 1~abilfty to 

obt~in or ship materials or equipment beca~s~ of the effect of 

similar causes on suppliers or carriers. 

SECTION 11 - OBLIGATIONS OF CITY 

11.1 The obligations of City· under the terms and pro

visions of this Agreement shall be the sole obligation of the 

C.ity's electric utility s.ystem, including its -Existing System, 

its Station Two generating plant and such othe-r addition·s, 

extensioni, or related facilities that it may fro~ time to time 

own and/or operate. No obligation of City und~T this Agreement 

shall constitute a general obligation of the City. 

SECTION 12 - CITY INCLUDES UTILITY COMMISSION 

12.1 It i.s recognized by the parties that the City 

operates, manages and controls its electric utility system 

through its City of Henderson Utility Commission, appointed 

pursuant to KRS 96.530. All references to City under the 

terms and provisions of this Agreement shall fnclud~ its City 

of Henderson Utility Commission to the extent applicable. 

12.2 The parties agree that all rights and obligations 

of City under the terms and provisions of this Agreement shall 

also constitute rights and obligations of t~e City of Henderson 

Utility Commission. By its execution of this Agreement the 

City of Henderson.Utility Commission covenants and agree.s that 

al.l references to City under the terms and p·rovisions of this 

· . ... 
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Agreement shall include the City of Henderson Utility Commission. 

• and that it shall be .obliga-ted under this Agreement accordingly. 

5ECTION 13 - AMENDMENTS 

13.1 No amendments of this Agreement s~al~ be effective 

unless reduced to writing and executed by a_U _parties hereto~ 

13.2 It is understood that Big River~ m·ay not agree to 

any. amendment, modi fica t ion or a 1 tera t; or:~ of this Agr.ee.m.ent 
.. 

w1th~ut first obtaining a~proval of th~ Ad~in1strato~ of tH~ 

Rural Electrifi~ation Administ~ation. 

SECTION 14 - SUBJECT .TO POWER PLANT CONSTRUCT-I.ON AND "9PER_ATION 
AGREEMENT 

. . 

14.1 This Agre.emen t h subject to any· ·~:·nd. a 11 pro·v; s ions· 

_.J·· . of the parties' P.ower Plant Construction and.Op.er-atio_n ~gr~el,llet:~t 

which relate to joint use facilities. 

SECTION 15 - ASSIGNMENT 

. 15.1 This Agreement shall be binding upon the parties 

··hereto, their re~pective successors and assign~. Provided 
. . .. 

however, that this Agreement shall not be as~~~ne~ ~Y eith~r 

party (except for an assignment by Big' River.~:-.to· th'e Uni.ted 

States of America·) without the written co,nsent. of the other 

party. 

SECTION 16 - CONDITIONS PRECEDENT 

16.1 This .Agree_ment is entered into su.:bjec't to. the 

,. 

-7-
Cas~_No. 2019-00 __ 
Application'Exhibit 10 

Page 9 of 11 



•• 
. . 

'. 

following express conditions precedent: 

(a) That all conditions precedent recited in the parties' 

Power Plant Construction and Operation Agreement shall have 

occurred. 

SECTION 17 - AUTHORITY 10 EXECUTE 

17.1 This Agreement is executed by the duly ~uthorized 

.~fficers or representatives of the parties pursuant to authority 

granted to each of them by the lawful action of their respective 

official commissions or boards·. 

· . 
.-

Executed at Henderson, Kentucky this ~7· day of¥-, 
19 ~· 

CITY OF HENDERSON, KENTUCKY 

BY~~.?(~~~~~~ 
William [. Newman, Mayor 

AlTEST: 

ci~-d-~ 
(City Seal) 

CITY OF HENDERSON UTILITY COMMISSION 

.ATTEST: 

Case No~ 2019-00 --
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... 

ATTEST: 

Thi_s· instrument prepared by:. 

42420 

,. 

BIG RIVERS 'RURAL ELECTRIC· 
CO-OPERAT.IVE CORPORAT1·0N 

BV ~~-:~~' Robert e1; sr:;iliident 

.· 

• I ";• 

-9.-
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•• 
AM.END~S TO CONTRACTS 

AMONG CI:~ OF .HENDERSONi'. !CEHTOCKY 
CITY OF HENDERSON UTIL~TY CO~SSION 
AND BIG RIVERS ELECTRIC CORPORA~ON .. . 

These Alllendments entered· into as of May 1., 1993 (~he "May ~, 

!993 ~endlnent~"'') by and between City of Henderson, Kentucky, a 
.-

municipal cor:Poration and city of the .second- 'class organized. under - ' . .. 
·the·l·aw.,s of·Kentucky,-of 222_First.Street, ·Henderson,- KY 42420, 

. . . ·. 
city of Henderson Utility commi~sion 1 a .public:· body ·politic: and' 

' . 
corporate organized under Kentucky Revised statutes 96. 520 and 

related statutes, of 100 Fifth Street, Henderson, KY ·42420,· the . .. 

said City and Commission being referred to herein collectively as 

"City" 1 and Big Rivers Electric: Corporation, a rural electric 

cooperative corporation organized under Chapter 279 of the Kentucky 

Revised statutes, P. o. Box 24 , 2 o ~ Third Street, Henderson, .KY 

424.20 1 known as "Big Rivers" herein. 

WITNESSETH: 

WHEREAS 1 the parties hereto are parties to a. Power ·Sales 

Contract, a Power Plant Construction and Operation Agreement and a 

Joint Facilities Agreement all dated August ·i, 1970 and Big Rivers 

and City of Henderson Utility Commission are parties to an 

Agreement For Transmission and Transformation ·capacity dated April 

~~, 1975, the Spare Transf.ormer Agreement dated July 1~, 1972 ~ the 

System Reserves Agreement dated January 1, 1974, the·Agreement of 

April a, 1980 regarding O&M and R&R FUnds, and the Agreement of· 

February 15, 1991 concerning Administrative and General costs, all 

of s.uch contracts and agreements as amended being known herein as 

the ••contracts" and incorporated herein by refere~ce, and 

. ' 

Case No. 2019-00 __ 
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.: . .... 
. ' 

WH~S, pursuant to th~ Cont~acts,. and to ordinances 6f the 
-. ~. -: . 

City of Hendei-soi.:,. f\_e;l:t;~c;:&i·p~ovic?-inq .for .. the sa.;J.e of it~. electric 
... ·. :. ~ .. .. ·, . 

:revenue bonds, an · ele·ctric" ·. gener~ting stati·on consisting , 'Qf 

_gene~.a~ing .. Units 1 and 2·, -e~c~ descr~l?ed ~n ·t.he Contrac.ts as havi!lg 

175-:meqawatt capacity, and r:e1J:ated. faciJ...ities all k~own. herein as· 
. i . 

":Station ·TWo 11 i -were cc;mstru.ctied and ar~ nQw ownen. by the. Ci:ty of 
'. • • • • . • r • • ' • •• • • , " 

Hender_son·, Kentucky and op~~at~d under 'the.·. Contracts ·with Big 

·R~v~s~-.. arid 
. . . ; . . . 

WHEREAS; City and Big Riv~rs· h~ve agre~d that station 'I'wo·mus"t 
'·i . . ... 

.be equl.pped- with. a Flue Ga~ D$.sul:fm:iza~ion System ("known h~~in. 

as the "Station Two FGD syst~~~)- to comply with the 199.0 Amendment,s 

to the Clean Air ~ct (Acid R~~·Ac~), and 
. . 

WHEREAS, c.ertain f·acil~ ties now· .owned .by Big Rivers stibj ect to. 
. - I .. . , . 

I . ' . 
certain mortgage. liens, ~d us~d in operating the· ·FGD System o£ Big . . . -

Rivers' Green Generating Statipn, can ·be used jointly by the Gre~n 

station and by Station Two, -~~s greatly reducing the cos~ of· the .. 

Station Two FGD sy~tem, an~ ! 

WHEREAS, the Station TwQ fGD System wiJ.l requir'e financi;n9' in 
' . 

whole or in part b~ sale of em?-ssion allowaJ?c.es grantee;. under. ~e 
. . . . 

Acid Rain· _Act, ~l,lnds f~o~ the· ~t~:tion Two Renewal··· and Replaceme.ht 
! 

Fufl~ and.· the Sta.tio~ Two Op~J;;ations anl;i Maintenance Fund, ~d 

revenues from the, respective: electric utility sy~tems o~ the 

parties hereto. 
' 

NOW, THEREFORE, in order t~ comply·with'the Acid Rain Act, and 

J?rovide for the . financing, -c~;nstructipn, and operation of the . 

Station Two FGD System as (a part of station Two, and in . 

2 
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.. fCOnsideration of the mutual covenants herein contained, 

~coyenan·ted and agreed among the parties hereto as follows: 

it is 

ALL CONTRACTS 

~- The terms of a·ll of · the Contracts exl.apt . the 

.Facilit.les . . . for . Transmission ·"'and Agreement . . and the Agreement 
-· 

=·~ransformatio~·.capacity shall_ tez:minate on--oct:obe.r 31, 200:3, unless 

·:otherwise .·terminated, or extendeQ., as her"el:n _.p'f'6vided. Unless 

otherwise terminated,· or ext~de~, as llereinr"~~rovide~.'.'· the Joint 
... 

Facilities Agreement shal.l terminate in accordanc~'with· Section a 

of said Agreement, and the Agreement for Transmission and 

Transformation Capacity shall terminate in accordance with Section 

·7.2 of said. Agreement. 

Big Rivers shall have three options for extending the 

t~rms of the Contr.acts ; as amended, on the same terms and 

conditions thereof, as follows: 

1.1 By written notice to City on or before October 31,. 

1998, to extend the terms for the operating life of Station Two, 

the operating life of which shall be considered to continue for so 

long as Unit One and Unit Two, or either of them, is operated, or 

is capable of normal, continuous, reliable operation for the 

economically competitive production of electricity, temporary 

outages excepted. 

1.2 rf Big Rivers does not exercise ·the option qranted 

in subparagraph 1.1, by written notice to City on or before October 

31, 1998, Big Rivers may extend the terms for five years from 

October 31, 2003 to October 3~, 2008. 

3 
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'• 

1. 3 If Big Rivers exercises the opti~n granted ;i.n 1.. ·2, 

by written notice to City on or .before Oc:tober 3::!-, 2003 ,. Big .Rive~s .. : .. . 

exte~d the t~rms for ~n ad~itional five year term fr;m oetober • 
31, .2ooa· to. ~·ct~ber 31, .2013. J · .. . · 

i 

·may 

l.. 4 Notwithstanding~ any qther · · pr.oyision in the 

contracts 1 {a~ .. :all of·. them I ex¢ept t.fle J.o.i:-nt .r~c.i·li ties Agreement . 

and the ·Agr-eement for 'Trans;niss;on. and Trans'for.mation Capacity 1 and 
. . . . . . I . : . . - . . 

any. options for thei;: :r:-~ew;;tl, ·~· S:bali: ):e~Jitinp.te 90 days .. after B·:i.g 
I ,• o i o 

Rivers allocation, of: capacity i from .City'~. stati~'· ~~ sJ;li;l'). .};J~ · ·. 

zero, and (b) the terms of all.of th~ Contract~ s~all be ·extended 

automaticaily t#lt;.i1 all Station Two revenue bonds· ·of the City of 
! ·- . . . 

Henderson which have been approved by Big Rivers have·been paid. 

2. The ContraCt Year of· al~ of the contracts shall commen~e 

on June 1 and end on May 31 of , each year to conform to Ci:ty' s · 

fiscal year, except that the Contract ~ear for ~e last yea,r of. the. 

contracts shall end on the las~ day· of the term the~ in. effect. 

3. The effective date ot these May 1,. 1993 Amendments shall 

be the date following their execution upolf w:P,ich the l.ast of all 

required approvals and cre~i tors' lien su.Pordinat.ions pr 

accommodations satisfactory- to the parties hereof have been 

obtained, including approval~ ·.of the Rural Electrification 

Administration, the Kentucky Public Service Commis~ion, and .any 

other public regulatory body w~pse approval is required, provided, 

how.ever, that the effective date sP,all then be . retroactive to 

February l, 1993. 

4. Nothing herein con~ained shall constitute general 

4 
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) 

obligations of the city.~f Henderson within Kentucky Constitutional 
. . 

. r~strictions ~n such obligations. The obligations herein impos~d· 
.· 

on Ci ~y of Henderson shall l:le borne entirely frqm revenUfi?S or ·o:the~. 
. . 

'1e~ally ava·llable funds of City 1 s electric 1igl:').t and· power ·system. 

POWER SALES CONTRACT ,. 

s . .THE ~OWER .SALES CONTRACT OF AUG'qST ~I 19'7 0 '· ... AS HER~OFORE 

AMENDED 
1 

rs .:FuRTHER.· AMENDED ·As :r:oLLow:s: 

·.~. 

S .. ~ · SEC!l'IO:N· 2. 2: ·J:S -~ED '!1.'0 READ AS FOLLOWS: 
. -

Station Two: City'·s 350-megawatt generating station (now 
rated at 315 MW net send out capacity) 1 located .at .a site 
·on Green River in Henderson ·County, Kentucky 1 and, to the:· .. 
extent furnished and owned by City 1,_ all · au:X:iliax:y 
facil.ities, joint use facilities and related facilit.ies, 

. additions, expaJ:isions and improvements 1:;.heret9, ·including 
the ·station Two FGD System added thereto, and .. renewals 
and replacements, but excluding the City TraflS~ssion and 
Transformation ·Facilities a,s herein·~ defined, and 
·excluding facilities furnisheq 'and .·owne·d 'by Big Riv~r:s. 
The .ownership and location of· station. Two, ~q auxilia:cy, 
joint use and related' facilities tbereon as···owned or to 
~ owned ·l?Y City I and ~ose furnished and ·owned or to he 
owned by Big Rivers are shown; in Exhibits .~ and 2 hereto.·. 

5.2 SE~XON 3.3 .rs AMENDED ~0 READ AB FOLLOWS: 

The capacity of.~e Station TWo which is .surplus to the 
City's· needs will be allotted to Big Rivers on· the basis 
of-five years advance written notice.from the city, and 
Big Rivers shall .have the right to re~eivf?, ·and. the· 
qbligation to take and pay for th~ c~paci.ty. of st~tion 
Two so allotted to it in the manner herein 'provided .. 
City may ·adjust its five year projection of capacity. 
needs in an .amount not·to exceed five (5) megawatt$ in 
any ·one contract y.e·ar.. Any capacity not· utilized by City· 
may .be used by Big Rivers. ~he present allocation ,qt. 
Station Two capac~ty is 82.86% to Big Rivers and 17.14% 
to City. · 

5. 3 SEC'l'J:ON 3 • 6 AS AMENDED BY AME!mMEN'l' NCMBER ONE OF 

MARCH ~_,. ·l.9 7 :L· rs AMEND;ED ~0 . READ AS FOLLOWS: 

The Total capacity of Station Two as referred to herein· 
shall be the average of the total continuous net send-out 

5 
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I 

I 
capability .9f. all g~ner.ating units in Stati~n Two. The 
parties. agree that·j'the present_ tQ"j::oal capacity is 3~5-:- • 
megawatts. .· The P,art_ies -recognize that Sta:t.icri Two 
capacity will be ~e?uced by ~e power required to operate 
th~ s·tation. Two !FGD system.· · Eithet party .hel!'~to ma¥· 
request test-~ froml·time. to ·time on thirty days prior 
notice to determin~ the ·current Tqtal .Capaci +-:y·. Such 
tests shall be of 1at least twenty-four hours d1,1raticm 
·under actual load calz:rying conditions 1 whe~ ':the equipment 
.is operated ·at rat~d pressure· -and tempe:ra1=:ure with ail . 
cmx:~liary· equipmentj'in service.., ·ei:nd at .a po~~r f~ctor of 
appr6ximatedy ninecy percent ( 90%) • .l'he l}le_asurement· will 

·be made a~ the ~6i· ltV metex-ing· pciin~s-.at. the Station Two 
.S·witc~ Yard·. -~ - · -

I , 

- .I - .. 
5. 4_ .. SEC~:t_ON 3; 7 ~SJ-»ml.mED 'l'O .READ AS __ F-OLLO~S-: -

I 

The total ~ontin~o~s·net send-out capability o~ any new 
unit. of -statio~ TW-o ;shall be tested· on or be~ore the. _q.d.'t:e_. 
of commercial oper~:t;ion thereof, .and the. capacity as thus 
determined will rem~in the established Total Capacity of 
such unit until changed by tests reqU.ested by either 
party. 1- . _ . .. 

s. 5 !IBC'fiQN 6 .2 ~~liKBIIIDBD TO !!.BAD AS 110r.i.ows: 

Capacity charges t9 Big Rivers for any. Monthly Bill~ng • 
Period shall be· -the same proportion of. the Total capaci 'by 
costs of .station ~b for such Monthly Billing Peri~d a~ 
Big Rivers allocatidn of surplus ~et send-out c_apacity cif. 
Station Two during -~uch Monthly Billing Peri.od bears to 
the tot~l n~t send-but capacity of Station TWo for such 
Monthly Billing Periled as established pursuant to Section , 
3 of this Agreementr 

5. fS SECTION 6. 6 IS AMENDED BY ADDJ:NG StJBPAUcmAPJI (d) 
I : ·: 

TRE:R.ETO AS FOLLOWS.: ..i 
(d). 

5.7 

AS FOLLOWS: 

The additional! payments described in this SectiQn· 
I , 

6 •. 6 and the f9urtee~ and one-half cents per. month 
per kilowatt of the Total ~pacity of Station Two 
charged to ·the·J.city as ·d~scribed ·in s~ction 13 .. 6 of 
the . Power Pilant construction and- operat±on 
Agr~ement betw'een the partie.s of August ~, 1970, 

• • J ' 

shall· .both te~~nate on October 3l., 2003, despit_e 
changes in the.j te~ of the Contracts. 

i 
I . 

TRE FJ:RST SENTENCE OF SECTION .9 c'4 J:S AMEEDED TO READ - . I -

6 • _, 
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• 
· ... 

FOLLOwiNG: 
... 

) 
) 

As quickly as is reasonably possible, but in no ev.~nt 
later than one hundred twenty (~20) days after the end of, 
each Contract Year Big Rivers shall submit to City a 
detailed sta~ment of the a·ct'li'al·· capacity cos;ts for all 
Monthly Bill.ing Pe:J;iods of such Contr~ct Ye~r, sased on 
the -annual audit of ac~ounts pr-ovided for in S~ction 11.· 

S. 8 SECTION 1.5 IS AMENDED. BY ADDING THERETO Tl{E 

l.S.2 In addition -to·. and ··not in· s'U.bstituti.~n for the 
other· remedie-s o~. ·the ·city ... provid~d under this 
.AgreeJDent, ' or:. ··by .other legal,·· ·equitable, or 
adlliin=istratl,ye · .::remedies, if Big· IUvers shall, 
default ·:in .maJ9.nci any payment properly ·:owing under· 
this Agre,ement al)d ·(a) ~u~h. default.· continues f.or 
sixty days following written ,·not:j.ce t;here.of by the 
City ·to B·ig Rivers or (b). it an Eve~:t of. DefaUlt 
occurs :under the RESTRUCTURING :AGREEMENT dat·ed 
.Aug:ust 31, 1987 among Big ·Rivers, the. united states 
of America, act·inq th:tough the· Adm.i:nistrator. of . 
Rural Electrification A~.inistrati.on, ·Manufacture::r;.s· 
Hanover Trust .Company and Irving Trust Co~pany, ~d 
their su·cc~ssors and ~ssiqns by ~eason of which any 
or all of the cred-itors therein described dec·lare 
all debts ·owing to one or more .of such creditors to 
be due ~nd payable, the City may at any time 
thereafter have the following additional rigl:tts. and 
remedies: 

(.1) on 5 days· prior written . notice to Big River.s, 
city may, until· such default is· corrected, 
make sales to others .of power generated ·by 
Station Twci and allocated here~der to Big 
Ri-vers and shall ·col.lect the proce~ds from 
such sales and, subject· to the. provisions· o~ 
the Bond Ordinance.; .-shall apply them as a 
crec:ii t to capacity charge~· owing l;>y · B_iq Rivers 
to th'e City, then to. paym~s to Big Rivers o.n 
J?ig Rivers I cost of ope~at·ion and ~aintenance 
of Station TWo, including .its fuel and lime 
costs and any excess to Big Rivers until Big 
Rivers' payment .. default i·s corrected. 

(2) on thirty days ·written:··not·ic¢ by city to Big 
Rivers, · and if Big Ri~ers defaults to City 
have not been corrected 1 .. c~ty ~ay terminate 
all cont,racts wi"t;h .Big·. ~avers with r~pect ~li:l 
Station Two and assu:me immediate possession 
and op.eration of S"t;ation Two and sell and 
subject to the •crediting p;-ocedrire. o~ 
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( 3) 

subparagraph ('3 ) , retain ~e proceeds of a 11 
sales of· power generated by station Two 
thereafter; provided th~t ~o such sales shall 
repl;2ce sal~s made by .B~9 ~vers ~nd/~r ~.ts 
distribution co-op members·under tnen ~~st~ng . ' 
contract·s:. 

No rights . exercisec;i · by · Ci,ty under 
subparagraphs ,(1} and (2), .or either· of 'them, 

·shall ;-eli:~ve. Big Rivers of its :·continuing 
·e:b4.igations .to· p;;ty tilat portion of the . clebt. 

• I • • • I • 

service costs which ·are allocated to l. t when · 
such r.igb.ts .· were first·· .. exercised. by .. City I 
credited. in . ~e ease .. o:ti . sa:Les under 

.. $ubpar.agrciph . (l) by .. any revenu~~ p~ovided from· 
. ~e sale· ;ot-. ·.Big Ri.v~I;.?· allocc;tecr. ·t;:apacii:;y as·· 
provided· in . subparagraph. ~J:}. abova, and··· 
credi te~ in . the ease of sale? under 
subparagraph "(2) by .any revenues rec~j. ved from 
the sale· of Big lti ve;z:-s prio~- allocation in 
e~cess of ·operation apd ;maintenance costs of 
Stat;ion ~o; iJ:acluding· f\1-E:l and lime costs .. 

( 4) In the exercis.e of ~ t.s rights under the 
.prec~ding sll..Qpara.qraphs (l) and (2), ~.c.ity 
shall have the right (a) to use ~ig Rivers 
tr~nsmission ~ystem for transmitting powe~ in 

• 

performance of off system power sales macie ... bY • 
City from St.ation Two at·fair ma+ket wheeling 
charges the~ prevailing ~n Indiana and 

(5) 

Kentucky and (b) cqntinue the use of· Joint Us~ 
Facilities by .bearing the costs thereof· 
calculated acc·crciing to ·t:h.e joint F-ac.iliti~ 
·Agreement. . ' 

City s~all mike no sales ~cier the preceding 
subparagraph (l) ·.on any term or condition 
which . 'wouid adv~rsely affect the riq)+.ts or 
security of holders ·Qf Station Two bo~as, cr 
impair or aaverse·ly affect the eligi:bil.ity for 
tax ~emption of inter·est on such bonds or, if 
notifi~d by Big Rivers p~icr to any agreement 
to make such sales., adversely affect the 
riqhts, cr·$.ecur.ity of holders of notes.of Big 
Ri. vers· secu,r~d by Big Rivers' interest in the 

· Joint use Facilities or in the Reid and Green 
stations~ city shali give Big Rive~s written 
notice five' (5) bqsiness days prier to 
ent~ring int(? any a.greement for sticP, sales. 

15.3 In ad4ition to, and not in substitution for, the 
other· remedies of. Big Rivers pr~vided under this 
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Agreement, or by any other legal, equitable or 
administrative remedies, if City defaults in making 
any payments properly owing under the contracts and 
sueh d~fault continues for 60 days following 
written notice.thereof by Big Rivers t9 city. Bi~ 
Rivers m~y at any time thereafter, if all Station 
Two Revenue Bonds approved ·by ~ig Rivers have been 
paid, on 30 days written notice by Big. Rivers t~ 
City, and if C~t¥'S defaults to Big Rivers have not 
been corrected, then Big ·Rivers may terminate .all 
-con~acts with City with J;espect to station 'l'Wo, in 

'Which ·event. Big ~vers ·shall l).~ve the continued 
right to use 'of ~oint· .use· Faci:lities by paying ~e 
capacity ·costS i;hereof. c~lculated: in accordance 
with th.e Joint .Faci:;Lities Agreement. 

. . 
5.1.0 'sECTJ:dN 2l..'l. AS RENllMBER.ED TO 22.1 IN -mE DRCR 2, 

.1.971 ma:NDMENT J:S AME!lDED AS PROVIDED J:N ·SEC~J:ON 1 OP ~ .laLY 1 1 

.19 9 3 AMENDMENTS. 

POWER PLANT CONS~U~J:ON AND OPERATION.~~ 
.. 

6. TO POWER PLA!r.L' COHSDtJC!'ION Alm OPERATION AGREEHEN!l' OF 

AUG,tJS~ l., 1970, AS AMENDED, J:S ~AMENDED AS. FOLLOWS: 

FOLLOWJ:NG: 

6 • .1 SECTION .1.3 J:S AMENDED BY ADDJ:NG ~!1'0 mE 

such Interconnection Agreement was supplemented and 
amended by an Amended Agreement dated octoper ~3, ~98~ 
and by a "FIRST AMENDMENT11 dated January 10 ,· 1989 which 
are in effect. 

6.2 

4.5 

SECT:J:ON 4. :!S AMENDED BY ADDDlG ~ FOLLow:niG: 

City, with the approval of Big Rivers, has entered 
into a Contract · dated February 5, ~993 with 
Wheelabrator Air Pollution Control Inc. for the 
construction and installation of a portion of the 
Station Two FGD System. City will enter into such 
further contracts as are necessary, and as are 
approved by Biq Rivers which approval shall net be 
unreasonably withheld, to complete the design, 
construction, installation and operation of the 
station Two system. city and Big Rivers sha~l each 
immediately seek such permits and approvals as are 
required of each of them • 

9 
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4.6 Big Rivers shall provide one engineering 
representative and one clerk to work with the 
engineering firm employed by the city as the 
owner's -reppe~entative . on the Station Two FGD 
System project. · City will pr9v~ae one 
representative already · assigned to Station Two. 
The cost of these three rep·resentatives, including 
salaries, benefits and out-of~pocket expenses, 
s·hall be considered capital costs .. of ·the project. 

4·. 7 All . proceeds· from the . sa;J.e of. ~-02 al.3:-owances 
· al:lbcated to ··station Two·, from .. wha.tsoever source, 
in excess of ·those ne'eded .. for. S~ation Two operati.on 
shall be ·divided.between City·and Big Rivers in the 
proportions ·o-~ .... 17 .~4% to city and -.&2·.86% to Big 
Rivers. 'The ·sale of all ·station 'Two. allowances 
shall. be approved by the City anq· Big Rivers. 

4.8 Until such time as a sum equal to the net proceeds 
of the sale of Station Two so2 allowances has been 
paid on the costs of the Station Two F.GD System, 
the parties hereto shall bear such scrubber costs 
in· the proportions of 17.14% to .the City and 82.86% 
to Big Rivers; Thereafter costs of the Station Two 
'FGD System shall be borne in the proportion of 
capacity allocation established under Section 5.2 
of the May· l, 1993 Amendments. 

4 • ·g Except as otherwise agreed by the parties,. all 
invoices for the design, construction and. 
installation of the Station Two FGD System shall be 
issued to City and paid by City pursuant to Section 
4 .11 hereof. ·city shall bill Big Rivers monthly 
for its share of such costs as ·determined by 
Section 4. 8 hereof and Big Rivers shall pay such 
share pursuant to Section 4~~0 hereof. 

4.10 Big Rivers shall pay the amounts bil~ed to it by 
City under Section 4.9 hereof to the Trustee from 
time to time in suffi~ient _alllolints to satisfy 
progress payments required on contracts executedby 
City for the d:esign, construction and installation 
of said FGD system. City's remaining portion of 
the costs for the .Station Two FGD System shall be 
paid by ·city from tiJne to time in sufficient 
amounts to satisfy proqre1ss payments required on 
said contracts. 

4.1~ City shall instruct the Trustee to remit all sums 
paid under Section 4 .10 ·hereof for the d·esign, 
constructi·on, and installation of the Station Two· 
FGD System to City for deposit into.the Station Two 

10 
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• 

·. 

account in the Renewals and Replacement Fund, out 
of which City shall timely pay all costs due on the 
station Two FGD System. 

JOim,' .. · FACJ:LJ:..rJ:ES AGREEMENT . · 
.. 

7 • 'l'RE JOINT FACILITIES AGREEMENT IS .AMENDED AS FOLLOWS: 

7 .l SECTION 3 a l. J:S :AMENDED BY &:lDJ:N(;. THE, F-OLLOWING: 

3 .l.(a) ;aig Rivers has . heretofore allocated for .. the 
continuin~ joint Use ·o~ the·p~fes _the faci~ities 
listed on Exhi~i t l, Page. 2, · Part c hereto. 

. 7. 2 SECTION 3 • 2 -::tS ·:AMENDED ·13-y ADDJ:NG THE FOLLOWING AT · .. 
DE END '!'HEREOF: 

FOLLOWS: 

The auxiliary facilities which City bas previously 
allocated for the joint use of. :the parties are 
·:iisted in Exh.i:bi t 1, Pages l and 2, Part .B. · 

7.3 NEW SUBPARA~RS S~L BE ADDED TO SECTION 3·AB 

3.3 Big Rivers will allocate for the continuing joi~t 
use of the parties in the ·operation of .the-ir 
respective generating stations (Big Rivers Greeri 
station and City's station Two) those Green Station 
FGD System Facilities described in Exhibit ~, Page 
3, Part C hereto. For such u~e, Big Rivers shall 
be paid by City a prorated share of the annual 
carrying costs, calculated as: 

.Station Two net capacity 
Station 'l'WQ p~us./Green Station net capacities 

currently 315 MW 
. 755 MW 

times the net book value of those facilities as of 
December 31, 1994, i.e. $2~,675,601.32, f~er 
multiplied by a capital .carrying charge rate of 
11.5 percent. 

City's payment to Big Rivers shall be included as a 
cost under Paragraph ( g~ of Section 6. 3 of the 
Power Sales Contract between the partie~ . 

3. 4 The costs of operating .and .maintaining ~e FGD 

Case No. 2019-00 __ 
Application Exhibit 12 

Page 11 of 19 



Joint Facilities described in Exhibit 1, Paqe 3, 
Parts B and C hereto, and the cost of sludge 
stackout and disposal (including haulage and 
deposit .in appropriate landfills) therefrom, shall 
be alloca-ted to the Green Station and .Station Two 
(except for the co.st .of coal and ·lime which shall .. 

'be provided by each party for its ~wn use) in the 
proportions in which the stations ·put sulfur 
through the Green and Station. Two . FGD systems, 
.basad ·upon th~ .tonnage of .lime and coal and the 
sulfur and BTU content of .-the coal, and calculated 

··as shown ~n the follq~ing exa~pre: 

REAGENT PREPDA!l'J:ON1 

. . . ·. 
1) . Assume 

$10,000,000/yr. 
power, · ··~aintena~ce and lab~r costs .= ... 

2) From additive feed flowmeters - 70, ooo "Tons Per· Year 
(TPY) of li111e. went to Green absorbers ~nd 45,.000 TPY went to 
station TWo absorbers. 

3) The Station Two portion of the "reagent prep11 O&M costs: 

4) 
BTU/lb. 

$"10,.000,000 X ( 45.000 J 
[7o,ooo + 45;ooo] 

= $3 ,·913' 000/yr 

Assume BREC coal to Station Two is ·4% sulfur and 11:.,200 
HMPL coal to Station Two is 2.6% sulfur and 12,000 BTU/lb~ 

4 (1.9.5·00) = 6.96 lb. S02 /mmB'l'U 
l.l., 2"00 

2.6 {19.5·00) = 4.22 lbs .• S02 /mmBTU 
1.2,000 

Where 19,500 is the conversion factor for 2 lbs. of so2 per lb. of 
sulfur, assuming 97. 5% of the sulfur in the coal is captured in the 
flue gas stream. 

5.) The ·BMPL portion of·· Stati.on Two nreagen·t prep" o & M 
would be: 

$:3,91.3,000 X { (4.221 x <HMPI. coal B'l't:J burn\ "] 
[ (4.22") x (BMPL coal B1'0 burn) + (6.96) x (BREC coal BTU "bu:r:n)]. 

1 The ·lcagent preparation facilities and the waste treatment 
facilities are located in separate areas. 

12 
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• 

if for example: the HMPL coal BTU burn were: 2,977,555 x 106 

the BREC coal BTU burn were: ·11,143,418 x 106 

-then the HMPL portion .comes .. t9 $546, 2·Q~jyr . 

. WASTE TREATMENT 

The "waste treatment" area power, maintenance and.labor costs 
and th'e scrubber sludge dispqsal and storage costs ~ould be s.pli t 
similarly,· except that Green and HMPL bleed flowmeters would be· 
used to calculate TPY of waste .to be treated and' stored. The TPY 
of was'te .treated woul.'d •be used in step (:2) ·ins.tead of TPY .linie. · 

.. ' • I ' •,• • 

7. 4 'l'lm ··SECOND SENTENCE ·OF. SEcT:! ON 4. ~ is ~ED TO READ As 

FOLLOwS: 

·' ...... : .. 
.. · . 

Title to those joint ·use facilities or portions thereof·· .. · · 
provided by . Big Rivers,. including the FGD Joint 
Facilities, will remain in Big Rivers.; and all such 
facilities·will be clearly and permanently marked as the 
property of Big Rivers. 

7. S SECTION 5. ~ rs AMENDED TO READ AS '"FOLLOWS·: , 

5.1 The costs ·of providing city's .joint use faciliti.es and of 
modifying Big Rivers' joint use facilities (other than 
the FGD Scrubber facilities) as provided herein have ·been 
paid .out of the proceeds of the Station ·Two Bonds. The 
cost of modifying the Joint .Use Facilities described in. 
Exhibit 1, Page 3, Parts B & c for use by ·Big ~vers' 
Green Station and the City 1 s Station Two shall be 
allocated to Station Two. The cost . of additional 
modifications shall be allocated between Big Rivers' 
Green Station and the City's Station Two using the 
methodology provided .in Section 13."8 of the Power Plant 
Construction and Operation Agreement. The amounts so 
allocated to City's Stati-on Two shall be further 
allocated between Sig Rivers and City in the proportion 
.of capacity allocation established under Section 5.2 of 
the May 1, 19.93 Amendments. subject to the provisions of 
Sections 3 • 3 and 3 . 4 of this Agreement, the costs of 
operating, maintaining, repairing, renewing, replacing, 
and adding t.o such joint use facilities shall be 
allocated to the parties' respective generating stations 
as provided in Section l3 of the parties' Power Plant 
Construction and Operation Agreement. 

·a • 

,,£ 

STAT!ON TWO DECOMMISSIONING COSTS 

If Big Rivers exercises its .option under Section 1.1 of 

13 
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.the May 1, 1993 Amendments to extend the life of the contracts for • the operating life of St·atiori Two, as heretofore defined, the 
.. 

:part.:i.es sha:l.;l. bear 
, .. . 

decomm~ssioning costs of Station .Two in the 

' proportio~;s· in which they shared capacity cost,s during the life of · · 

station Two. 

IN TESTIMONY ~EREOF, the parties .he~eto have execu~ed this 
. · .. 

Agreement· iri· multiple count~rparts .as :of'·' ·:tb~ date first herein 
.. . 

·writt·en .. · ·. . ...... -
.. . .· ... 

This. jCj4- day ·of June, 1993. 

(City Seal) 

~: 

tv~~ Secret:'l 

~.TTEST: 

.-~/z.~;:~~, ,,_. H./{?.;,u¢:< 
William Briscoe, Secretary 

. ..... 

CITY OF HENDERSON, KENTUCKY 

• 
CITY OF HENDERSON UTILITY COMMISSION 

By 

BIG RIVERS ELECTRIC CORPORATION 

By~h~ 

14 • Case No .. 2019-00 __ 
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June 25, 1993 ·. 

. .. 
. . . : . I •':' • o ~ 

•• 0 

"Kendel Br,yi:jlh, . General Manaq~ 
~ity of .. Henaer~on· Utility Commission 

· ~-. o .... · Bq~ a, ·100 5th street· ·. _. .... · 
Hen'cier~on,. K'i .. 4242_9 · . · ·· ... .. 

.. ·. 
0. 0 .· . · .... 

I I o ' 

.=• ·: 
.. ·= . ..:~:- .: 

• • • ., I 
•• 0 ~· 0 

• ••. ·• • r • •. ; • 

Dear Kendel: 

In accordance with your message ·to Travis Housley, and in lieu 
of cutiend.inq Exhibit l. to the May 1, 199·3 Amendments, this. letter is 
to conf~rm that the following three items -are included. within the 
Etc., Part B, Item 20, as "Joint Use Facilities provided. by and 
owned by the City·but located on Biq Rivers property": 

1. for :the substation 
.-· 

·unit heat and air conditioner un~ts 
.control building; .. 

2. 

3. 

outdoor substation liqhtinq. and 
liqhtinq; and · 

control 
·.· 

building 

Prefabricateci metal control building-,, with reinforced 
·concrete found~l'tion. 

If this conforms to your understanding, .please sign· both 
copies of this letter, keep one for your ··files anci return one to me 
for.my file. 

Sincerely yours, 

BIG RIVERS ELECTRI·C .. CORPORATION 

By: 
P.A. Schmitz, Ge~l.'Manager 

This letter correctly states ~ur under!;ttanding and agre~ent. 

Dated this 70 day of June, 1993. 

CITY OF HENDERSON UTILITY COMMISSION 

By: 
·KeJidel Bryan, .. General Manager 

, 

· .. 
0 0 . ·. . 

0. 
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• . . EXISTING HMP&L STATION lWO FACILffiES 
• • • ,. • ' • I' • 

· PART A.·. All -Station Two facilities located on City property are owned by the 
city . of Henderson Uti J i ty Commission except. the BTG centro l boa_rd for 

· Big Rivers' Reid Unit 1 .. This property is indicated as -areas A and B 
·o"n Exhibit 2. The Reid control board is now located in the Station Two 
·eontrol room. ·The Station Twa facj,l ities_ are: 

..... " • • t 

. . ' . 
L: ·Two Cooling Towers, Ecodyne·. Model 67Q-2-7-10ll, S/N E-70.;.12783 and · · 

2. -~~~~1fr~~ l.at;n~ 'll~t~r P~$, B;on Jilction ·i!.,~.,] s~RiM S/N 71H-162!, . . . :.-: :"f 
r : 711-C-1622, 711-C-1623, 'and 711--C--1624· · . . . . ;_·_. ·::~•: 
3 • .- -~· o·ne·Tur.btr1e aui lding inc·lud·i.n!;f_'Co.ntrol Room, Switchgear/·~~ns, Pumps, • . . .. . : :··. 
• · · 'Motors; Co~l pulv-~r~zer·s a~d-Othe-r Plant Aux-iliary EQUipment .• · · · · · . :_ ·. :._..:-"' 
4. Two Steam· Generators, Riley Stoker, National Board Nos. 2292 (repair no ... ··.· .. ··-~·_:··. 

, 390) and -2379, S/N 3576 and 3675. 
5.~ Two Turbine Generators, One General ·Electric S/N .178863, One ·westinghouse 

S/N 13A43311/43321 . 
~- "Two Electrostatic Precipitators, Research Cottrell, Model No. SllLC52F9X30 
7. ·One.Chimney, 350 feet tall, concrete shell with brick liner, serving both 

units 
· .. 

. ::: .... P~T B. Joint Use Facilities Provided By and Owned By the CitY. But Located on 

... ~ 

B~~ Rivers• Property. 

Barge Mooring Cells Nos. 1N, 2N, 3N, 4N, 15, 2S, 3S and 45 as shown on··· 
Burns & Roe Drawing No. ·o4-3280-S3200 
One Coa 1 Barge Un 1 oader, McOowe 11 We 11 man·, 1000 net ton/hr capac:i ty 
Eight Coal Conveyors 1, 2, 3A$ 3B, 4A, 4B, 58 and 68, as shown on attached 
Exhibit 2 
One Reclaim Hopper which feeds coal conveyors 4A and 48 

· One .Crusher House fed by conveyor No~ 1 . 
·one Tugboat - The 11Wi11iam Newman 11 37 feet long, 21.27 gross tons, 14.0 net 
tons, coastguard capacity 350 HP 
One Water Treatment Plant With Demineralizer Building and associated 
equipment 
One 50,000 Gallon Capac_ity Fuel Oil Storage Tank & Distribution System 
One Flyash Silo, Sump & System Components. 
One· Prefab Metal Warehouse adjacent to fly Ash Silo 
Coal Handling Equipment As Listed In Continuous Property Records 
One Lot of Materials & Spare Parts ·in Big Rivers Warehouse No. 15 as 
defined by inventory control records 
One Ash Pond and Effluent Lines 
Circulating· Water Lines as shown on attached Exhibit 2 
Station Two As~ Pond Oredgings in Green Station Sludge.Oisposal Landfill 
adjacent tp Green River south of Green Station · 
-Four 161KV Oil Circuit Breakersi General Electric, S/N Ol39A7206208, 
Ol39A7206209, 0139A7206212, 0139A7206213, located in Plant Switchyard.· 
Two Step-up Transformers, McGraw Edison, S/N C-04280-S-1, C-04280-5-2, 
1 oca ted in P 1 ant Swi tchyard. . · . 
Two Auxiliary Tran~farmers, Westinghouse, S/N RCP-37261, RCP 37262, located 
in Plant Switchyard. 

.. . . . . .. . 
. · ..... 
. .. .. .· 
... · 
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.. ; 

. ·~:- . . 

• 

.t~ 
i2o. 

One ExCitation T_ransformer; G~ner.al El ectri (;, S/N D-597562, 1 cc:ated i o 
Plant Swi.tchyard. . .. . .· . 
Qne Lot· D.f. Line Termi"nal Structures, Bus,' Relay Panels, Etc: .•. lcca.ted in. 
Plant SwitC:hyard as· shown. on attached Exh·ibit 2 . . . .... . .. 

• 0 

PART C. Joint I,Jse. Facilities Owned ·by B.ig Rivers and located on Big .Rivers 
property . . 

1. Reid Intake Structure, Two Pumps, and Circulating Water System to serve 
Reid Uni.t .1 .. -· · • · · ·, .. • · .. 

2. Coal System Crushe·r Tower su.ppl i~d by ·c:oa1 .. cofiveycn""s. 4A and 48 
3.~ .Coal .Conveyors Number ·SA and 6A ~s ·shown :on ~ttached .Exhibit 2 

· ·4.' .. P:lant. Entranc~ Roads .frQm -hi·ghways 2096 and 2097 and T-wo Cancrete Block · 
; · ·suar.~houses :. · . · · · · . ..... ':. · · . - ·· . · . · · 

. . '· .. ... . . 

.. ,·. 

... . . . . 
5. Reid -Office Bui'lding and Maintenance Shop · 
6. Reid Grounding Transformer Eastern S/N PMR427988 

•• • •· •• • r• ..... 

7. ·sewage Treatment Facility for· Reid, Green and HMP&L Station Two power 
plants 

8. Fire Water .System for Reid Station 
9. Swjtc~yard Control House for Breaker Contro~s -as shown an attached 

Exhibit 2 

P.ART D. Other Facilities Owned by the City of Henderson Ut.il ity Commission But 
Not Classified as Joint-Use··FaciHties, a portion or all of which is 
located on. Big Rivers property . · 

·.· 
1. .one 16iKV line from Reid EHV Substation to City Substation No. 4. 
2. One Line.Terminal Bay and Associated .Equipment in Reid EHV Substation for 

City l61KV Line to City Substation No. 4. 
3. Fifty Percent (50%) Ownership of 161/69 KV Transformer Gl, Westinghouse, 

S/N RLP 15941) ~t Henderson County Substa~ion, and related substation 
faci 1 i ties .. 

·4. Ten Percent (10%) OWnership of Big Rivers 16lKV Line from Station Two 
Switchyard to Henderson County Substation • 

. 5. Forty Percent (40%) Ownership of Spare Step Up Transformer (General 
Electric·S/N K 547026) & Railc~r (No. BREX 242). 

6." · One 69KV Transmission Line from plant switchyard to City Substation No. 2 

E~hibit 1, Page 2.of 3 
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l 
PROPOSED HMP&L STATION TWO 

FACILITIES FOR FGD SCRUBBER SYSTEM 

.PART ·A •. Station Two FGD Facilities To. Be Owned by City of Henderson on Big Ri.vers 
PrC?perty .. 

1. 
2. 
3. 
.4. 

5. 
6. 

. '7. 

.. ... 
FGD System Chimney, 350• Tall 
Two Wheelabrator Absorber Modules, Building & Associated ·EQulpment 
Two Booster Fan_s . . 

·, . . Auxiliary Building as shown _on atta~_hed Exhibit 2. containing Controls and 
Electric;al Equipl]lent, Maintenance, Locker and Shower Facili·ties · . 
One Statiol"' Two Slaker Building Enclosing _Three Slaking Tanks & Equipment 
One Station Two Additive Ho.ld Tank · ·. ·.·. ·.:. ::··-:: ·= 
Two lim~ ·Feed Conveyors from Big ·Rivers• Gre1!n··Station Lime Storage · :· -~- . 

. Silos 2Cl & 2C2 . . . . . . . .. ." ' ..... :;_·: 
8. Two A~ditive Feed Systems;._,Station Two S.crubber System. Includes Pipe & Pjpe ·· . .-.:-.:· .. ; 

·Rack· · · ·. ···. ·. · · .· · · · ····. . 
9. 

10. 
11. 
12. 

PART ~-

. t. 
12. 
3. 

4. 
5. 

Two 81 eed. s, urry· Systems to Big Rivers I Green Station .Pdma'ry Dewatering .. ~ . '.' .. ·: ~ ... 
System Including Pipe, Pipe Rack & Splitter Boxes · ' · 
Two New Thickener Return Water Tanks & Controls 
One N~w Filtrate Surge Tank and Controls 
One Electrical Power Supply for FGD System, with redundant feeds· including 
power transformer, bus work, relay_ panels and metering equipment · 

FGD Joint Use Facilities To Be Owned by City of Henderson on Big Rivers 
Property 

Two Lime Slaking Water Pl.lmPS and Lfnes to Slaking Building 
Two Pug Mi 11 Mixers {Listed Manufacturer ·and Seri a 1 .Nos. when known) . 
One Vacuum Fi1 ter and .Associ a ted Equipment Incl udi.ng Sui l ding Expansi an. as · 
shown on attached Exhibit .2 
Two New Thickener Underflow Lines and Two Flaw Monitors 
Two Control Systems on Big Rivers' Green Station Thickener Return Water 
Tanks 

. . • .. _: 

· .. 
o o• • 'I 

. ... '· 

PART C. Existing Facilities ·awned By Big Rivers Electric Fdr Green Stati·on FGD 
System As Shown .On Attached·Exhibit 2 Which Will Be Jointly Used By Green 
.Station and HMP&L Station Two And Which Are Located On Big Rivers Property 

\ 

1. 

2. 
3. 

4. 

5. 

·s. 
7. 

I .-s:-
9. 

One Lime Barge Unloader, Dravo Wellman Z00/400 Net Ton/Hr Capacity For 
Lime, 1500 Net Ton/Hr Capacity For Coal 
One lime Conveyor Ll and Transfer Tower As Shown On Exhibit 2 
Two Lime Silos: 2Cl and 2C2 As Shown On Exhibit 2,. and Six Lime Screw 
Conveyors: 2CW-LFC, 2CE-LFC, 2Cl-SC, 2C2-SC, lCW-LFC, lCE-LFC 
F~ur Thickeners for Primary Dewatering of Bleed Slurry: lA, lB, 2A, 28., 
·Including Tunnels, Pumps, and Ventilation Systems 
One Secondary Dewate-ring Systt;!m and Sludge Stackout System, Including Solid 
Waste Building· and Sludge Stackout Area as Shawn on Exhib~t 2; Three Vacuum 
Filters with Feed Systems·: FL-lA, FL-18, FL-lC; Eleven Filter Cak.e 
Conveyors an~·Radial S~ackers: CO-lA, C0-18, CO-lC, C0-2A, C0-28, C0-3A, 
~0-38, C0-6A, C0-68, C0-7A, C0-78; and Four Fly-Ash Screw Conveyors . 
Two Ash Silos and Pneumatic Transfer ~ystem 
Two Green Station River ·Water Clarifiers: ,CL-101 and CL-10·2, with Three 
Sl aker Water Pumps: lA., lB and 2A 
One SoHd Waste Loader,.Hitachi .S/N 171-0373 
One Sludge Haul Road and Two Truck Scales 
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. ·. AMENDMENTS TO CONTRACTS· 
·AMONG OTY-OF HENDERSON, KENTUCKY 
CITY OF HENDERSON UTlLnY COMl\fiSSION 
:ANDJUG RIVERs ELECTRIC CORPORATION. 

These Amendments entered into and efFective as o~ ~ 1~9~ (the "1.~8 

Amendments") by and between City ofHenderson, Kentucky, a municip~ corl>oration. IJ)d City ·of 

the third class organiZed under the-laws of the Commonwealth, ofKentucky; of222 First Street, 

Henderson,-KY 42420, CnY ofHenderson Utility Commission,~ public ~ody_p~litic and .. 
. . 

corporate organized wider K~cky Revised ·statutes 96 .. 520 and related statutes, of 1.00 F"Jfth 

Street, Henderson, ~ 42420. the ~d Cicy and· Commission l;eing ref~ to herein colleCtively 
. . . . . :; . ~ ~ . . . 

as .. City," and Big Riyers I;leCtric Corj,o~tlon, a rural f!ieetnc co0peradve corparation· organiZed 
. . . .. . 

under Chapter 279 of the Kentucky Revised Statutes, P.O. Bo~·-24; 20t· Third Street,-Henderson, 

KY 42420, known as "Big :Q.ivers" ~ecein. 

WITNESSETH: 

WHEREAS, ibe partie$· hereto are parties to a Power Sales Contra~ a .Power Plant 

Construction and Operation Agreement and· a Joim Facilities Agreement all .d~ted AUgtist 1, 1970 

and Big Rivers and City ofl~enderson Utility Commission are parties ·to an Agreement for. 
•! 

Transmission and Tlansformation Capacity dated April II, 1975! the Spare Transformer 

J . . . . . 
Agreement dated July ll, 1972, the Systems ~es ~~ ~eel January 1, 1974, the 

Agreement of AprilS, 1980 regarding·O&M and R&R.F$QS, and the Agreement offebruary 15, 

1991 concerning ~e and General Costs, and Amendments -~o such contracts dated 

May 1, 1993, aD of such contracts and ~ents as amended being knoWn herein as the 

"Contracts" and incorporat~ .herein by re~eD;Ce, .and 

•• 

• 
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~· 

··-•• WHEREAS, pursuant to the Contracts, and tO ordinances of the City ofHendersPQ.· 

Kentucky providing for the sale ofits electric revenue bonds, an electti~ generaUng station.· 

' 
.c9~g of generating Units 1 and 2. each described in the·Contiicts as ~g i 17;5-rnegawatt. 

Cl!.pacity, and related facilities all known herein as "'Station Two,"! were constJUct~-and are nQw 

owned by the City ofHenderso~ and operated by Big RiVers under the Colitracts with B~g Rivers, 

and 

· ~ ·WHEREAS, City and Big Rivers ·now seek.to amend the Con~ ·to refl~ new 

~derstandings bet\yeen the parties ·regarding ~e·Contracts and the bUsin• rdationship between 

City and Big Rivers. 

NOW THEREFORE, in consideration of the mutual covenants herein contained, i~ js 

covenanted and agreed among the· parties h~o as follows:. 

ALL CONTRACTS 

1. The terms of all the ContractS except the'Joiilt Facil,ities Agreement. shC$11.be 

eXtended for tlie operating life of Station Two,.the operating 6fe of which s~ be considered to 

co~tiil.Ue for so long as Unit 1 and Unit 2, or either of them, is operated, or is capable of no~ 

conrln1;1oils; ~able operation for th~:'~nomi~iy.ccmpeti~~e production ofelectricity, 
·- .· . . 

t~mporary outages exceptecJ, No~ding·any other provi$iori in the Contracts, aD of the 

Contracts, except the I oint Facilities Agi'eeu:l~ and the System ~s~ Agreement, .shall 

teniJinate 90 days after·Big Rivers' aDoc;a,tion of capaci~ fro.~ Ctty.'s:Station Two shall be zero; 
.... .. ~. .. . . ' ' 

~ ·. ~.. . •, . . 

provided, ·hawever, 'that: the terms of~ the. Contracts shall be ~endechmtil all Station 'TWo 
. . :\ .: 

bonds of the City ofHenderson which have been approvect· by Big Rivers have been paid. 

Notwithstanding the· above, the Joint Facilities A~ent. shall tenninate in aceoi'dance with 
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•. 

SeCtion a· of said' Agreement. This section ~ressJy replaces the prOVisions of Section 1 of the .• 

May' 1993 Amendments in their emiretf. 

2: The effectiVe date ·of these 1998.Amendments shall be the date following th~ 

. e¥ecution upon which the last of the folloWing approvals of tbe 1.998 Amendments is obtlined: 

2.1 Approval C)fthe·Rural.UtiHties Service; and 

2.2 Approval of the Kentucky Pl,lblic Service Commission. 

3. Nothing·herein contained sh.n coi:IStitute ~eral ~bligations 6rthe City ot 

H~~erson withiir·K~ky Constitutional ~ctions .oli such ~!?ligations. The obligatio~. 

herein imposed.on City ofHenderson shall be borne entirely from revenues or ot;her legally 

available ~nels of City's electric _light and power·system. 

POWER SALES CONTRACT 

4. The Power Sale5:€dntract of August 1, 1970, as h~etofore amended. is furth~ 

amended as follows: .: . 

-(a) ·SECTION 3.4 IS HEREBY AMENDED tO.BE AND READ IN.;ITS 
ENTIRETY AS FOJ,.LOWS: 

3.4 City agrees that it will not, after. the execution and approval ofthis 
·Agreement, '(1) lliake any disposjiipns ~o ·others for resal~·ofifs. 
P.n~ capacity, other than pursuant to Section 3.a added~ 

·· ·the:Se 1'998 Amen~ ~~for ~e pliipose of di$,posing of 
aqy surpl~ resulting ftoin good (lith ov~·~tes of its needs, 
or .(2) add aD:y comme,rcial or industrial customers in-~ of 
thirtY (30) megawatts each to its electric ~et:D, ifto do either (1) 
or (2). as the case may be. would require the WiJbdtiwal of 
additional cap•city from it,s Existing System and/or. from Units One 
and T~ Qf i~ Station Two. Expansions in tbe ordinary C01II'$e' of 
business of any commercial or indUSJrlal plantS being served by City 
at 'tile time ofthe·execution of these 1998 Amendments shaD not be 
considered add~ co~ci.al or ind\$iai customers subject to the: 
30 megawatt s~ limitation for ihe purpoies of~ Agreement. 
Surplus capa'*f ~ting froni g~ faith over estimates as 
referTed to in (l) above shall be first offered to Big Rivers at City's ·•·· .. I 

-3-
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.~ ... 

cost. Big Rivers and City understand that City shall be entitled to 
meet (in increasing incremental amounts, as necessary) the load of 
any new conunercial or indUStrial customer (which shall not exceed 
the 30 megawatt cap per customer established above) through its 
annual adjustment to its five year capacity reservation forecasts in 
amounts not exceeding five (S) megawatts per Contract Year (as 
descn'bed in Section 3.3 of this Agreement) and its subsequem 
capacity reseiVation forecasts under this Agreemem. 

(b) A NEW SECTION 28 TO POWER SALES CONTRACT IS 
HEREBY CREATED AND INCLUDED AS FOLLOWS: 

28.1 City shall have the right (subject to the further limitations and 
provisions of this Section 28) to utilize within the City's service 
territory as ofthe date ofthese 1998 Amendments. including all 
areas within the existing City limits, capacity and energy from 
Station Two in excess of its reserved capacity allocations, as 
adjusted under Section 3.3 of this Agreement (such excess capacity 
and energy being referred to herein as "Station Two Economic 
Development Power"), to serve up to 500/o ofEconomic 
Development Loads (defined below) of customers to the extent. 
such customers are not otherwise served as of the date of 
commencement of the proposed service by City from reserved 
capacity allocations under this Agreement (each an "Economic 
Development Opponunity"); provided, however, that the maximum 
amount of Station Two Economic Development Power that may be 
utilized by City at any time shall not exceed 25 megawatts in the 
aggregate for all such Econoniic Development Opportunities, 
collectively. City's right to utilize Station Two Economic 
Development Power with respect to any Economic Development 
Opportunity is further conditioned upon City having made a binding 
written offer to purchase fi-om Big Rivers, at the applicable rate set 
forth in Exhibit I, the capacity and energy requirements of such 
Economic Development Opportunity not supplied by City with its 
reserved capacity or with Station Two Economic Development 
Power to meet such Economic Development Load. For purposes 
hereof; "Economic Development Load" means the demand for 
capacity and associated energy of (i) a new customer of City within 
City's service territory (as described above) or (rl) an existing 
customer of City in that service territory (as described above) 
created by a substantial expansion of such customer's plant or 
facility (defined as a projected annual increase in kWh consumption 
or kW demand of such customer of2QDAI or more as a result of a 
plant expansion). Upon utilization by City of Station Two 
Economic Development Power, such power shall be treated for 
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pmposes of this Agreement, except Section 3.3 and clause (2) of 
Section 3.4 of this Agreement. as capacity of Station Two reserved 
to the City hereunder. • 

28.2 For any Economic Development Opponunity of City as to which 
City exercises its right under Section 28 .I to retain and utilize 
Station Two Economic Development Power by providing Big 
Rivers with a binding written offer to purchase, at the applicable 
rate set forth in Exhibit 1, the capacity and energy in the aggregate 
required by City for suGh Economic Development Opportunity in 
addition to the City's reserved capacity and Station Two Economic 
Development Power available under Section 28.1, City hereby 
agrees that Big Rivers shall have a period of fifteen days following 
receipt of City's written offer to accept the terms of such offer and 
to agree to supply the power at the applicable rate in Exlu"bit 1, 
over an agreed upon tenn. If Big Rivers rejeas such offer or falls 
to accept such offer within such fifteen-day period. City shall be 
entitled to retain and utilize Station Two Economic Development 
Power in accordance with Section 28.1, and shall be entitled to 
negotiate with third-party suppliers to provide the remainder of the 
capacity and energy required to serve the Economic Development 
Load. Prior to entering into a binding contract with any such third-
pany supplier, City agrees to offer Big Rivers the right to match the • 
price offered by such third-party supplier over the term offered by 
such third-party supplier, which right Big Rivers must exercise 
within five days of receipt of such third-party offer from City. If 
Big Rivers rejects such offer or fails to accept such offer within 
such five day period. City shaiJ be free -to execute a contract with 
such third-party supplier, provided. however, that if City shall not 
have contracted for the purchase of such capacity and energy with 
such third-party supplier within thirty-days after the expiration of 
that five-day period, no such contract shall be entered into without 
again first offering Big Rivers the opportunity to serve such 
remaining Economic Development Load upon the terms described 
in the preceding sentence. . 

28.3 In the event that Big Rivers fails to provide that portion of capacity 
and energy required to supply an Economic Development 
Opportunity that it has agreed to supply from Big Rivers' 
resources, whether at the specified prices contained in Exhibit 1, or 
upon terms matching those of a third-party supplier in accordance 
with Section 28.2~ as the case may be, City shall be entitled to take 
from Station Two capacity and energy, in addition to the Station 
Two Economic Development Power to which City is already • 
entitled, in such amounts as were to have been provided by Big 
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• 
28.4 

(c) 

•• 

... : 
;. 

Rivers, with subsequent adjusunents to the allocation of costs in 
accordance with this Agreement. · . 

Big Rivers and City agree that the. specified rates for ~pacity and 
energy contained in Exhibit 1 shill be ~ for.a period of seven 
years after the date these 1998 Amendments become effective. 
RateS for ~ri~ after the date sev~ years after theSe 1998 
Amendments beeome effective shan be subject··to future 
negotiation. 

A.NEW SECTION 3.8 TO POWER SALES CONTRACJ" IS 
HEREBY CREATED AND INCLUDED·AS FOLLOWS: 

3.8 Big Rivers and City hereby agree that the following-provisiqns shall 
apply t0 energy from- capacity not utijized. by City or:fi"em cap~ in 
excess of the capacity calculated in accordance with Section-~ ,6 of this 
Agreement. 

(a) In ·the event that at any time and from time to time City does 
not take the·full amount of energy assoa.ted with its 
reserved capacity from Station Two (determined. in 

· accordance with this Agr~~t), .~ig Rivers may, at its 
discretion,· ~e and utili%e.'all. such energy {or any portion. 
thereof designated by Big. Rivers) ~ot sCheduiect or taken by . 
City (the ''Excess Henderson Energy"), in !C.COrdance wi~ 
Section 3.8(c). 

(b) If at any time Station Tw~ capacity. i~ gen~ated in excess of 
the.Total Capacity of Station Two ~e.t~ in. . 
accordance with Section 3.6 of. this A.gi'eem~t (''Exce~ 

(c) 

, Henderson Cap~);. Big ~-shall take and utilize all 
· energy asscSCiated with such .Excess Hendeison Capacity. 
uuJess otherwise agreed· to:by Big· Rivets ~~ City, in 

· . , ·aceordance with Section J.B(c). · 

Following the end of each caleJtdar month; Big Rivers shall 
notifY City of the amount ofExcess Henderson :anergy_ and 

. energy· associated with Ex~ess Henderson· Capacity, if ~y • 
taken by-Big Rivers during the previous month, and Big 
Rivers· shall pay City prior to the. 25th day of the then 
CUiTeilt rrioiith for the amount of Excess Henderso~ Energy 
and energy associated with the Excess Henderson Capacity 
so taken by it at a ~te eq~ to Sl.SO per mWh. In 
addition, Big Rivers sball provide,.at its own cost the f\ill 
replacement of all fuels and reagents eonsumed from tlle . . 
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Station·T~o fuel and r•ent resetves for.the production of • 
the Excess'HenH ~son Energy and enak. ~by~ciated ·with · . . 
the Excess ~derso~ Capacity sot en it Further, Big 

(d) 

Rivers shall pay the -ponion of sludge di~osal costs 
attnoutable to the Excess Henderson Energy ~d energy· 
associated with :axcess lienderson c~. as ~culated in 
accordance ~th ·section 3.4 of the Joint Facilities 
~ent~ 

Ciiy agrees that Big Rivers. as operator, shell be allowed, blit shall 
·not be reQUired, to operate S~on. Two to obtain ~pacity above 
the Total Capacity of StaUon Two determined iii accordail~ ~ 
Section3.6 ofthis Agreement. City·~er agrees t}mt it~ not at 
any time be permitted to ~ or commit to any person other tltan 
Big Rivers. any Ex~ Henderson EneQw without having first 
offered Big Rivers the oppoJWDity to purcliase Slicb Excess 
Henderson Energy. Big Rivers shall have a reasonable period of 
time after submission of th~ City's scheduled energy·requirem~ts 
to decide whether to purchase any Excess Henderson Energy not 
scheduled by City. Big R,ivm:s agrees to notifY City thereaft~ ~it 
does not intend to purchase ·such ~nergy, and~ to give City·a 
:respcmse within a reasonable time. so that City may take efforts to 
resell. this ·power to tl:iird-parties. City agrees to compensate Big 
Rivers ·according to Big Rivers' Open Access .Transmission Tariff 
to _the extent City utilizeS any transmission on Big Rivers' 
transmission system .in mark«iiJg Excess Henderson Energy. 

- (d) ... A NEW SECTION 19~ TO POwtR SALES CONTR~CT IS 
HEREBY CREATED AND iNCLUDED AS FOLLOWS:· 

19.2 Big Riv~ and·Ci.ty agree ~t ~~.or before the date on which the 
·S~~n Two .. Bo~ds are retired, and the remaining balance of monies 
contained in ~e Station Two Account in.~eReriewals ~d ReplacementS 
Fund in accordan~-with Section 1 ofthe·Agreemem d•te~.Aprij 8, :l98o' 
between Big Rivers and City shall have been disbursed, .the followiQg shail 
occur: 

(a) · Big Rivers shall establish a new l;!ig Riv~ Statio~ Two Renewals 
and Rqllacements Fund and shall depoSit i~ediately avmlable, 
filJlds in the·amount of$600,000. Thereafter, :Sig Riv~ ~gr~ 
th. each month it sbaU make·levellzed payments into the Big 
iuvei'S· Station Two Renewals and Replacements Fund, .not to 
exCeed $50,000 each month, !!9 as to restore a minimUJll bal~ce of 
$600,000. All interest ·on silcli amounts sh:all be repaid to Big 
RiVers at the eqd of each· calendar year, and all m:n9unts in su~ 

~· 

·-· 
-7-
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.. fund shall be paid to·Big Rivers upon·termination·or expira;tipilof 
this Agreement: Amounts from~ Fund shall be withdrawn ~ · 
accordance with Section 19.2(c)~ and 

{b) ·· · . City shall establish a neYi Hend~n Station '.fwo Renewals 
and Replacements· Fund and shall· deposit immediatelY. 
availa~le funds .in the amount ofSlSO,OoO:·Th,~er, City 
~s that each month it shall make leve~. payments into 
the Henderson Statio~ Two Reri~s and R.eplaeements 
Fund,.nouo .exceed S12,~.oo. so as-to ·restort(a ~ 
balance·ofSlSO,OOo: All interest .. on such amounts shall be 
repaid to Hendersop·at ~e end of ea~h.caif!h.qar ~ and all 
amounts in ~cb. fund Sh811, be·paid to City upo~ t~tion 
or exj,iritioQ of this Agreemez¢. Amou,ms tom ~s fimd· 
shall be withdrawn in accordance with ·sectiop.·l9.2{c) .. 

(c) All required ~Qiipres for renewals and repla~ljmts 
shall be made from the Bij,:Jljvers S~tjor, TwQ Ren~s 
and ~eplacements Fund· and the .. Henderson Station Two. 
Renewals.img. ~eplacements Fund:in prop~nion to th~n 
effectwe."alloc2tiQn of Station Two .. eap-clty between City 
and Big Rivers, in acco.rdance with Section 3. of this 
Agreement .. No expenditures shall be made from these 
accounts other than for reneWals an!i 'repl~ents that 
would have been permitted under the Bond .Ordinance . 

. .. 

(d) A NEW SECTiON 19.3 to POWER-SALES CO~cr·iS 
HEREBY CREATED A~"D INCLUDED A.S FO~LPWS: .· . 

19.3 Big Rivers and City agr;ee ~. Qn or be.fore the date. on whic~ the 
Station Two· Bonds are retired. a:nd the rerilaining·b~ce.ofmo~~. · . 
contained in the Station Two AccOunt in the Opera~on and Maintenance ·. 
Fund in accordanee·Witb section 1 of~e.Agreemeni dated AprilS, 1980 
betWeen Big Rivers and City shall have been disbursed, the folloWing sJtall .. 
occur: 

(a) Big Rivers shall establish a·ne'w.~ig River$ Station TwQ o.•M 
Fund and shall· deposit immediately available funds ilfthe amount of 
$400,000. Thereafter, Big Rivers agr~·that ~each month ~ ~ 
make levelized payments into the Big. Rivers Station :rwo O&M 
Fund, not to exceed $33;300 each montl), so as to restore a 
minimum bal~ce of$400,000. All interest. on su~h:amounts sb.all 
be repaid to Big Rivers at the end of each ·calendar year, and all 
amounts in such fund shall be paid to Big Riven upon termination. 
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or expiration pf-this Agreement.. Amounts from this Fund $hall be •. ·:-
withdniwid.Q ~~~ witlt Section .19.3(c); and 

(b) City shall ~llsh a new Henderson Station T:wo o&M 
Fund and Shall deposit ~ecijat~y-.avaii&Ple fundS in the 
amount. of·Sl 00,000. 'IJier~~. City. agrees that eaCh 
month it sbaU -~e leveliZe4.pa'yments· into -ih~ Henderson 
Station Two O&M Fund; not ·to -exceed SS,JOQ, so as to 

. :·restore a rnill;imum balance .or'Sl.Qo, 000. AU interest on 
· such·amc;Junts shall be ,repaid..to Hend~n· at the end of 
each caleilCiar·year and·all:~o~s.in:5uCII fund shall be 

.-paid ·to City upori tenniJiation ot exp~on 9f this 
Agteer,nent.: ·Am9u;t;tts fro~ this .fimd shaD ~ Withdrawn in 
accordance with SeCrlqrt 19.3(c). · 

(c) An ~ed expenditures for operation J$114 maintenance 
shall·be·.made fi-Qm th~ Big_Rivers·station Two O&M fund 

, and.' the Hend¢ts9n Station ·Two O&M Fund ·in proportion 
to 'the~then effective alloca:tion-of Station Two capacitY 
between City and Big Rivers, in aceordance with Section .J 
of this ;A~el)t. No expen~~- sball be made ·from 
theS~ accQunts other than for opet:ation and maintenance 
expenses that wo~4 have be¢11 permitted to be paid as 
"Operating Expenses" under ·tbe .Bond Ordinance. 

J:OINT FACU.ITIES AGREEMENT 

• 
4. The Joint Facilities Agreement, as heretofore amended by the May 1, 1993 

Amc;ndmcnt~ is funher amended as fqllows: 

SEC!'ION 3.31S AMENDED TO READ AS FOLLOWS: 
·~ . .· . . .. . . 

3.3 Big Rivers will all®.Bt¢ for the co~ngjoim use of~ parties in . 
the operation ofthcii' fe$pective generating ·stationS (Big Rivers' 
Green Station and City's Statiop Twq) tbose Green Station.FGD 
System Facilities described in EXhibit 1, Page 3, Part C hereto. For 
.such use., Big Rivers sJuill-:be paid by·· City If. prorated share ofthe 
annual carrying costs. calculated as: 

•. ,. 
'· 
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S. 

Station Two net canacitv 
Station Two plus Green Station net cap~clties 

Currently 3 12 MW 
766MW 

times the then net book value.ofthose fat:mtieS; iUrthe! ~lied 
by a capital cmyjng chirge rate of 11.5 ·percent. Big Riversf net· 
book value sb,ail be determined. bY taking -the nei bQok vilue of 
those ·facilities as of December 31, 1994, Le. S21,675.60I.j2, 
adjustiilg ~em·annlially for _dep~on .(according .~o ihe 
depreciation methodology set forth in EXhibit 2), an~ t#king into .,· 
iccount additional co~ resulting from renewals &l)d -~lacements 
thereat: :Big ~ers authQrizeS City''to :inSpect Big RiVer's' books to. 
verify.the_original cost of these facilities, annuafdepreciations. 
thereto, ·and the costs Qf any renewals ·and replaeem~ thereQf 
All inspections by City of Big Ri~ers shall be~ ~t_ua]ly agreeable. 
times determined in advance after ~en.:~u.esdrom··c;:ity .. 

sYSTEM RJ;S~VES AGREEMENT 

The System Reserves Agreement ofJanwuy 1. 1974 is hereby am~ded as.foDQws: 

SECTIONS 2.1 AND 3.1 ARE DELEn».AND REPLACED-BY A 
NEW·SECI10N 2.1 T9 J¢AD'AS .FOLLOWS: 

•2.1 Th~ City·and Big,Rivers covenant and agree that ~ch Will CQQlplywith any 
system teserv~ capacity reg~~ents now ~~ or imp9.Sed ~ a. future 
date applicable to it (as Such requirements may be mocljfiecf (i'()~ t,lme to 
~e and as such requirementS-apply ·to it given its respe,ctiv~ ·qp~t;io~ 
characteristics)-by NER.C, ECAR, .any sUccessor· orpnitatio_I)S to NERC .· 
and ECAR (~ appli~le), any ~pli_table regulatory or governmental 
agency, and ·any regional transmis~ion-authority, reliability co~~1 or like 
organization, in each case having any system reserve capacitY requirm.l~ts 
applicable to· it. Abseilt such a requiremen~ n~tJ:ter Cicy nor Big ·RiVers· 
shall have ~obligation pursU&m t~ this Agreement to ~ smem 
r:eserves. Notwithstanding th~ &Pow ~tations. City agrees to. cpii:lply 
with any ~uirem~ validly imposed by any of the aboye enij~C$1JpQ!l 
Big Rivers based on Big Rivers' ~ole as control ~ operat':'r, but 6ruy if 
and to the extent that such requirements imposed on Big lUvers are on 
account of or due to the generation and/or load of the City. 

•,• 

-
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6. Except as specifically modified above, the Contracts remain in fWI force and efl'ect • and are not altered by this Agreement 

IN TESTJI\ofONY WHEREOF. the parties hereto have executed this Agreement in 

· multiple counterparts as of the date first herein written. 

This~~ 1998. 

A '!TEST: 

.. •, 

CITY OF HENDERSON, KENTUCKY 

By: ""f-- I. TC:>{-

. CITY OF HEND~ON UTILITY COMMISSION. 

By:~~::_ 
Chairman 
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ATTEST: 

. · .. 

BIG ELECTRIC CORPO~ noN· 

By: -

· rrtle=· . td.AS doo.r .a AA. Ceo 
..... ~- . 

:,• I 

-12-

•• II.•, 

Case No. 2019-00 __ 
Application Exhipit 13 

. Page 12 of 1'9 



.Ezhibit 1 

BIG RIVERS- CITY OF HENDERSON 
ECONOMIC DEVELOPMENT RATES 

1. Big Rivers will sell power to C'rty ofHenderson according to the following rate schedule 
(subject·to the. conditions of Section 28.2 of.the Agreement) per mWh: 

Year 1 $20.00 
Year 2 $20.00 
Year 3 $20.00 
Year 4 (1st six months) $20.00 
Year 4 (following six months) $21..00 
YearS $21.00 
Year.6 $21.00 · 
Year 7 $21.00 
Year 8 and thereafter to be negotiated 

#;··. 

Year 1 shall commence on the first day of the month in which the 1998 Amendments become 
effectiv~, andY ear 2 and following years shall each commence on the :anniversary of the first day 
of that month. 

2. The Economic Development Rates offered by Big Rivers are for power only and are • exclusive of any transmission charges Big Rivers is required to pay or charge itself to deliver this 
power to City on Big Rivers' transmission system. Except as otherwise provided below, Big 

·Rivers will charge the City those transmission rates that Big Rivers is required by FERC to charge 
i~self for delivery of such power. To the extent Big Rivers, in ·supplying this capacity and energy 
uses only trarl$mission f4cllities for which City has already established transmission rights, Big 
Rivers will not charge an additional tnmsmisSion fee. In the event Big Rivers obtains Economic 
Development Power from systems other than that of Big Rivers, Big Rivers shall not charge City 
an. additional charge required to wh~l such power to Big Rivers' transmission system. 

••• 
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Eshibitl 

JOINT FACILITIES AGREEMENT 
~EPREOATION MEIHODOLOGY 

Far purposes of ~on 3.3 of the ·Joint Facilities Agreement and the calculation .thereunder of the 
IDilWil capital Carrying c:osts tOr the Green Station FGD System Facilities (the "FGD Facilities''). the 
following depreciation methods and accouming practices shall be used: 

1. E.-Qsting FGD Facilities: The FGD Facilities, as such facilities sb_all exist as of the date of 
~o.n of the 1998 ,AmenQments to Contracts among the·City of Henderson; Kcntucky.(".Cil;y''), the City 
ofH~ t,Jt,ility 'Commission ('~HUC") (the City and HUC being sometimes collectiveiy referred to . 
~J$ .. acndersoni and Big Rivers Electric Cmporation ("Big Riversjt ~~ &e dep"reci~ on a 
stnliPt-line basis over an agreed useful life of 25 years, with ~on ·Commencmg ~.Qf June 1, 1995 
andexpiriDgMay31, 2020. 1bc• book value of those facilities as of June 1, l995 ~be $21,675~601 
for pmposes oftbis Agreement. Notwitbstanding the ibo~ described lagpge. Big ~.·City, ~d HUC 
·agree that the above-described depreciation ~logy iiDd its·cfrect up(m p~ due by 111JY party sbaii 

· be p~ only and shall have DO effect relating to any payments made prior tO the ~of execution o( 
· ·UtC.l998-Amendments to ContraCtS. 

2. Additions to.the FGD Facilities. All aclditions,·betterm.ems, impro~ements imd replacements to 
the FGD Facilities sball be Capitalized in aa:oi'Qapce ~th the prevailing Capitalization Guidelines approvecf 
by HUC and tbc.operator·ofBig RiverS' Green generating station as of the date o! such addition, bettCrment 
or ·imProvement is placed in scnricc. On the date hereof aud '!Dltil o~ apa~. ~.~~Capitalization·.... ·. 
GirideliDes" shaD be the capitalization guidelines attached hereto. Those additioiU.; ·~t 
impiovements or rcplacemcnrs which arc capitalized UndCr the Cipitillizatian GuidcJincs (~c "Capital 
Assetj shall, for p~ of the ~on of'the ~ cmying costs of the FGD Facilities, be · 
Clepreciatcd on a straight-nne b~ over the~ life ot tbC Capital Asset (~ useful life musi be a~ 
upon by the parties prier to ~on of the Capital Asset); provided~ such usefulli~c shall in no ~ent 
~ ~e· useful life of the F~D Facilities as set forth in rhe ~ ~ COD;Jpl~ DePrec.iatio~ StudY for 
that facility or· a Depreciation Study for the FGD Facilities which is couunissioned by.' the Pa,rries. ~pon i,hc . 
re&sonablc request of a Party. immediately foUowing the installation of such additioit. bctterincnt, 

. improvcmem or ~lacemcnt. 

3. Retiremelii fi'Qm Service. If any Capital Asset that is a component of~ FGD F~ilitie5 is 
.. · disposed of. r=oved .or otherwise ·retired fiom service as a c:cmsequence of~e instaOatlon of a new Capital 

Asset, then, for purposes of~ detCrmination ofd;le annual capital canying costs of the F'GD FacilitieS, the 
net book value of such rctin:d asset, determined as of the date.tlie new Capital Asset is pta~ ~ service, shall 
be subtracled from the net book value of the FGD Facilities as of such date. · 

Attached hereto is a depreciation schedule for illustration plirposes only. The attacb.ed ~~ 
illustrab:s the application or the depreciation methodology provided' for herein to a hypothetical set of facts 
and.is mg inteaded to establish the actual depreciation scbeduJe for the F'GD Facilities, nor is it to be 
~to establish the actual depreciation schedule f'qr the FGO Facilities, nor is it to be interpreted to 
establish the annual capital canying costs for the FGD Facilities allocable to Station Two. 
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Capitilizatjgp Guidelines 

The Panies hereby agree that these Capitalization Guidelines together with the attached 
Company Policy Number I 0 ofBig Rivers. Ca.pitalization ofExpenditures, dated November 30, 
1993 shall constitute the "Capitalization Guidelines" identified in Exhibit 2 to the 1998 
Amendments and shall serve as the Capitalization Guidelines for the purposes of Exhibit 2. These 
Capitalization Guidelines [mcludiilg without limitation, the attached Company Policy No. 1 0) may 
not be amended, modified or supplemented following the ExecUtion Date without the prior 
written consent of each of the Parties. 

The Parties agree that the attached Company Policy No. 10 ofBig Rivers (which is 
incorporated by reference herein) shall serve to amend and supplement the RUS Uniform System 
of Accounts Bulletin 1767B for purposes of the Accounting Practices. and for purposes of any 
determination of whether an expenditure shall be a Capital Asset for the purpose ofExbibit 2._ 

• 

• 

•• 
-IS- Case No. 2019-00 __ 
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.. 
SCOPE: 

POUCY: 

RULES: 

• 

• 

COMPANY POliCY POUCY NUMBER 10 
SUBJECT CapitariZitian llf Expenditures 

PAGe ·1 af2 

RHSSUE DATE 11131/13 Appraved t/7!!.:4~ .,.,. = 

• 

Determining when to capitalize an expencllure to '"8ectric Plant In Servtce• account 101.000 as 
opposed to expense in accordance with REA Bulletin 181·1. 

To be capitafiZed, an Item of property must be covered by one of the following classifiCations: 

(A) New Retirement Unit 
(B) Retirement Unl AepJacement 
(C) Retirement System Addition 
(D) Retirement System Replacement 
(E) New M~ Property Item 
(F) Minor Property Item Replacement with Bettennent 
(G) Computer Software and Software Upgrades 

See the correspondinQ lettered paragraph below for rules governing each case. Stated doDar 
values are after consideration of freight, sales tax. discount, etc. 

tA) New Retirement Unft 

1. Cost more than $1,000 in boiler or twboganerator plant or $500 in other accounts, and 
2. Be readDy separable and separately useable, and 
3. Have an expected useful life of more than one year. Valves that are requisitioned, 

Including those Inventoried, which cost more than $1,000 and are over 2· in size and 
are not replacements for an existing system are to be capitaraed. (System valve 
replacements are to be charged to maintenance.) 

CBl Retjremeot Unit Reolacement 

1. Cost more lhan $1,000 in bofler or turbogenerator plant or $500 In other accounts, and 
2. Be a replacement of a similar retirement unit or consist of replacing minor property 

items that total to more than 50% of the existing retirement unit cost. H the 50% lest 
Is met, It is assumed a new retirement unit has been created. Retire 100% of the old 
unit and recapltalze the salvageable portion along with the new minor property 
ltem(s). (The replacement of existing minor property Items COSting SCW'o or less of the 
original retirement unll is to be charged ro maintenance.) 

tCl Betjromenr System Adcf'rtjpn 

1. Be an ackfltion to or an expansion of a system, and 
2. Cost more than $1,000 in boRer or turbogenerator plant or $500 In other accounts, and 
3. Be of permanent nature, and 
4. Be an integral pal1 of an existing system. (A system is a grouping of generic or 

interacting items forming a unified whole. Classification as a system Is for accoundng 
convenience and enables an efficient and melhodical means to account for a gtOUPing 
of items which are frequently changing as a result of addillons and replacements. 
ClassifiCation as a system may be appropriate where specifiC Jtem identity is diffiCUI to 
ascertain. F'mancial Services wBJ make aD system determinations. When II is evident 
that I"'IJitipfe Items are purchased on mJIIiple requisitions, possibly on different daleS. 
for the same system project. the capitalization decision sawlR NioctOilfllOIJJtal · 
project cost.) Application Exhibit 13 
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NOTE1: 

NOTE2: 

REFERENCES: 

COMPANY POliCY POliCY NUM8El.10 
SU&JEO Capitalizatian af bpend"ltllres 

PAGE 2Df2 • 

IHSSU! DAT£ 11/311113 Appi'IIVI!I! t/J(~ 

trn Befiremem SX§tem Beptac;emem 

1. Be an integral part of an existing system. and 
2. Be of pennanent nature, and 
3. Cost more lhan SO% of the existing retirement system. If the 50% test is mat, It is 

assumed a new retirement system has been created. Retire 100% of the old system 
and recapitalize the salvageable portion along wllh the new replacement cost. 
(Replacement of an existing system costing 50% or less of the original system is to be 
charged to maintenance.) 

CEJ New Mjngc frppert)' ttem 

1. Minor Property Item not previously existing. and 
2. Be of a permanent nature, and 
3. Cost exceeds 25% of the retirement unit of which It wDl become a part or $10,000, 

the smaller of the two. (Otherwise, the addition of minor property items is 
to be charged 'to operations.) 

16 Minor pmDirty Item Beplac;ement wHh Betterment 

1. Be of a permanent nature, and • 
2. Result m·a substantial betterment with the primary aim of making the property affected 

more useful, more efficient, more durable, or capable of greater capacity. CapitafiZe 
1he cost In accordance with the NOTE 1, below. 

fGl ConpMr SoJtware and Sgttware Upgrades 

1. capitalize any .Dil! software purchase of $1 ,000 or more If used with a boiler or 
IUrbogenerator co~er or $500 or more if used for any other computer, as lOng as 
1he new software has a useful life Of more than one year. 

2. Any software upgrade should be capitalized if the cost of the upgrade exceeds 25% of 
the software which it win become a part or $1 o,ooo, the smaller of the two. The 
25% 111Jst be $1,000 or more if used with a boller or b.ubogenerator computer or $500 
or more if used for any other computer. The software upgrade must have a Die of 
more than one year. 

In an cases above except (E), the amount capitalized iS governed by standard accounting 
principles. For (E) above, the amount capitalized is equal to the cflfference between the 
coSt of lhe new minor property Item and lhe cost of replacemenl without betterment at 
today's prices. The remaining dollars are to be charged to maintenance. 

A work order is required when constructing, fabricating, mocflfying, instaffing, or removing 
capital facilities or equipment. See Estimate Construction Work Order procedure nurmer 
011 .21 0.08 for details. • Excetpts taken from REA Bulletin 181-1 (Page 101-13) and 181-2 (Page 1.) 
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2005 AMENDMENTS TO CONTRACTS 

DATED AS OF APRIL 1,2005. 

BYANDAMONG 

CITY OF HENDERSON, KENTUCKY, 

CITY OF HENDERSON UTILITY COMMISSION, 

BIG RIVERS ELECTRIC CORPORATION, 

WKE STATION TWO INC., 

AND 

LG&E ENERGY MARKETING INC. 
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,------ -"" 

• 

2005 AMENDMENTS TO CONTRACTS AMONG 
CITY OF HENDERSON, KENTUCKY, 

CITY OF HENDERSON UTILITY COMMISSION, 
BIG RIVERS ELECTRIC CORPORATION, 

WKE STATION TWO INC. AND 
LG&E ENERGY MARKETING INC. 

These 2005 AMENDMENTS are entered into as of Aprill, 2005, (the ''2005 

Amendments to Contracts") by and among the City of Henderson, Kentucky, a municipal 

corporation and a city of the second class organized under the. laws of the Coinmonwealth of 

Kentucky, of 222 First Street, Henderson Kentucky, 42420, City of Henderson Utility 

Commission, a public body politic and corporate, organized under Kentucky Revised Statutes, 

Section 96.530 and related statutes, of I 00 Fifth Street, Henderson, Kentucky 42420 (said City 

and Commission being referred to collectively as "City"), Big Rivers Electric Corporation, a 

( / .. rural electric cooperative corporation organized under Chapter 279 of the Kentucky Revised 

Statutes, P .0. Box 24, 201 Third Street, Henderson, Kentucky 42420 ("Big Rivers"), WKE 

Station Two Inc., a Kentucky corporation of 145 North Main Street, Henderson, Kentucky 

42420 ("WKE"), and LG&E Energy Marketing Inc., an Oklahoma corporation of220 West 

Main Street, Louisville; Kentucky 40202 ("LEM") (collectively, the "Parties''). 

WITNESSETH 

WHEREAS, (a) the City, Big Rivers, WKE (as assignee of Big Rivers) and LEM 

(as assignee ofWKE) are parties to a Power Sales Contract, as amended (the "Power Sales 

Contract") (WKE and LEM being parties with joint rights, interests and obligations under the 

Power Sales Contract are referred to jointly herein as WKEILEM), the City, Big·Rivers and 

WKE (as assignee of Big Rivers) are parties to a Power Plant Construction and Operation 

Agreement, as amended (the "Construction and Operation Agreement") and the City, Big Rivers 

45432730.6 (NYJ :862202.1 4) 
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( 

and WKE (as assignee of Big Rivers) are parties to a Joint Facilities Agreement, as amended (the 

"Joint Facilities Agreement"), each dated as·of August 1, 1970, (the "Power Sales Contract", the 

''Construction and Operation Agreement'' and the "Joint Facilities Agreement" collectively 

referred to as the "Agreements''); (b) the Parties are also among the parties to the Station Two 

Agreement (as hereinafter defined); and (c) certain of the Parties are also parties to various other 

agreements relating to the City's Station Two Electric Generating Plant ("Station Two'', as 

~ereinafter defined) located at a site on the Green River in Henderson County, Kentucky; 

WHEREAS, pursuant to the Station Two Agreement, Big Rivers assigned to 

"WKE certain of its rights, title and interests under the Agreements and WKE assumed certain of 

the obligations of Big Rivers under the Agreements, and pursuant to an Assignment and 

Assumption Agreement and Bill of Sale (the. "Assignment and Assumption Agreement'', dated 

as of July 14, 1998 (but effective upon the "Closing" on the "Effective Date", each as defined in 

the Station Two Agreement), WKE assigned and transferred to LEM and LEM accepted and 

assumed, the rights and obligations ofWKE under the Power Sales Contract and certain of the 

rights and obligations ofWKE under the Station Two Agreement; 

WHEREAS, the Parties agreed that Station Two should be equipped with a 

selective catalytic reduction system by May, 2004 so as to coniply with applicable provisions of 

the Federal Environmental Protection Agency's 1998 NOx SIP Call ( 63 ·Fed. Reg. 57356), which 

was promulgated pursuant to Section 110 of the Clean Air Act, 42 U.S.C. 7410, and 

implemented in Kentucky by Regulation 401 KAR 51:160 (such NOx SIP Call, as implemented 

in Kentucky and in effect on the date of these 2005 Amendments to Contracts, being herein 

referred to as the "Current NOx SIP Regulations''); 

NYI4S432730.6 (:862202.14) 2 
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WHEREAS, the City engaged the services of Bums & McDonnell Engineering 

Company ("Bums & McDo.nne11") of Kansas City, Missouri to provide consulting engineering 

service~ in connection with the selective catalytic reduction system, including assisting the City 

in the preparation of bidding specifications so as to facilitate the City's receipt of public bids for 

the design, acquisition, construction, installation, start-up and testing of the selective catalytic 

reduction system, and has engaged legal counsel and financial advisors to assist the City in 

obtaining financing for hs share of the costs of design, acquisition, construction, installation, 

start-up and testing of such system; 

WHEREAS, WKE and/or LEM intend to fund its share (detennined as 

hereinafter provided) of the costs and expenses associated with the design, acquisition, 

construction, installation, start-up and testing of the selective catalytic reduction system; 

WHEREAS, Bums & McDonnell determined that in order to meet the 

aforementioned Federal and Kentucky regulations for NOx removal at Unit 6 of the City's 

Station One Power Plant (''City's Station One Power Plant~', as hereinafter defined} and Station 

Two without modifying Unit 6 oftbe. City's Station One Power Plant and without purchasing 

NOx allowances or credits, the City would be required to install at Statioti Two a selective 

catalytic reduction system capable of removing 75% ofthe NOx emissions from the Station Two 

boilers; 

WHEREAS, at the request of WKE and Big Rivers, the City has installed a 

selective. catalytic reduction system at Station Two having 90% NOx removal capability (the 

"Station Two SCR System" as hereinafter defined), whereby WKE and Big Rivers can utilize the 

NOx removal capability of the Station Two SCR System in excess ofthat'required for 
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., 

compliance by Station Two and Unit 6 of the City's Station One Power Plant (subject to the 

limitations on the City's Station One. Power Plant provided for herein) in order to meet WKE's 

and Big Rivers' NOx removal requirements for their other power plants, and WKE/LEM and Big 

Rivers are willing to pay for the incrementa] capital, operating and maintenance and renewal and 

replacement costs to be incurred-so as to pro~de and operate and maintain the Station Two SCR 

System at a 90% removal efficiency rather than a 75% removal efficiency (in the case of 

WKEILEM, until the expiration or termination of the Station Two Agreement), upon and subject 

to the terms and conditions set forth in these 2005 Amendments to Contracts and in the 

"Amendatory Station Two Agreement" as hereinafter defined; 

WHEREAS, the Parties (other than Big Rivers), together with certain other 

affiliates of'WK.E, have entered into the Agreement for Interim Funding Station Two SCR 

• "'1 System, dated May 7, 2002, as amended by the First Amendment to Agreement for Interim 

Funding Station Two SCR System dated as ·of April I, 2005 (the "Interim Funding Agreement'') 

in order to provide for the funding of SCR Capital Costs and certain operations and maintenance 

costs and expense.s associated with the Station Two SCR System, in each case pending the 

completion, execution, delivery and effectivene-ss of these 2005 Amendments to Contracts and of 

the Amendatory Station Two Agreement; and 

WHEREAS, the Parties hereto desire to amend the Power Sales Contract, the 

Construction and Operation Agreement and the Joint Facilities Agreement, as herein provided, in 

order to accommodate the design, acquisition, construction, installation, start~up, testing, use, 

operation, maintenance and fundin~ of the Station Two SCR System, and in order to implement 

an equitable allocation of the AJJotted A11owances in light ofthe parties' respective contn"butions 

toward the costs of the Station Two SCR System. 
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NOW, THEREFORE, in order to comply with the Current NOx SIP Regulations 

by providing for the funding, design, acquisition, construction, installatioJ4 operation and 

maintenance of the Station Two SCR System as a part of Station Two, and to provide for certain 

other ~atters related to Station Two, and in consideration of the mutual covenants herein 

contained, it is stipulated, covenanted and agreed by and among the·Parties hereto that the 

Agreements shall be amended and supplemented as follows effective as and when expressly 

provided in Section 601 of these 2005 Aplen,dments to Contracts (but not before). 

J. CERTAIN DEFINED TERMS IN THE AGREEMENTS 

Section 101 "Station Two" as defined in Section 2.2 of the Power Sales 

Contract and Section 2.2 of the Construction and Operation Agreement and as used in the 

Joint Facilities Agreement is redefined to read as follows: 

"Station Two: City's 350-megawatt generating station (rated on 

the date of the 2005 Amendments to Contracts at 312 MW net send 

out capa'Qility),,located at a site on the Green River in Henderson· 

County, Kentucky, and, to the extent furnished and owned by City, 

all auxiliary facilities, joint use facilities and related facilities, 

rene~als, replacements, additions, expansions and improvements 

thereto, includint:~ the Station Two FGD S~tem added thereto and 

the Station Two SCR S~t excluding the City's 

Transmission and Transfonnation Facilities as herein defined, and 

excluding facilities furnished and owned by Big Rivers. The 

location of Station Two, including the Station Two SCR System, is 
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shown in Exhibit A 1 to the Power Sales Contract and the 

Construction and Operation Agreement (as added by the 2005 

Amendments to Contracts) attached hereto and reference is made 

to Exhibits 1 and 2 of the Cross-Grants of Rights of Access and 

Easements, dated July 20, 1993, by the City and Big Rivers for the 

location of the Station· Two FGD System and the joint use and 

related facilities with re.spect to Station Two as owned by the City, 

and those furnished and owned by Big Rivers .. 

Section 102 The tenns "Station Two Bonds" or "Bonds" as used in the 

Agreements and defined in Se.ction 2.9 of the Power Sales Contract and Section 2.9 of the 

Construction and Operation Agreement are redefined to read as follows: 

"Station Two Bond~" or "Bonds" shall mean bonds, if any, 

authorized and i~sued by the City subsequent to the date of the 

2005 Amendments to Contracts, with the prior written approval of 

Big Rivers (and, during the tenn of the Station Two Agreement, of 

WKE and LEM), in order to finance any major repairs, renewals or 

replacements of Station Two or major additions or improvements 

thereto; provided, that the Station Two Bonds or Bonds shall not 

be deemed to include: (a) the City's Electric Light and Power 

Refunding Revenue Bonds, Station Two Series, Dated as of March 

l, 1973 (which bonds have been paid, defeased or redeemed prior 

to the date hereof); or (b) any other bonds or other evidences of 

indebtedness issued by or for the City, or otherwise guaranteed or 
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secured by the City or its assets or properties, including its 

municipal electric system, for the purJ>ose of financing or futlCling 

only the City's share or any ·portion thereof of any costs or 

expenses associated with the Station Two SCR System or Station 

Two. 

Section 103 "Bond Ordinance" as defined in Seetion 2.8 of the Construction 

and Opf!ation Agreement and Section 2.8 of the Power Sales Contract is redefined to read as 

follows: 

"Bond Ordinance" shal1 mean any bond ordinance or any 

supplements or amendments to a bond ordinance,. adopted by the 

City subsequent to the date of the 2005 Amendments to Contracts 

authorizing any Statio~ Two Bonds, which ordinance and each 

· such supplement and amendment shall have received the written 

approval of Big Rivers (and, if adopted during the term of the 

Station Two Agreement, WKE and LEM). 

Section 104 Section 2 of the Power Sales Contract and Section 2 of the 

Construction and Operation Agreement are amended by adding thereto the following: 

"2.12 "Actual Station Two Generation Share" shall mean, for a 

NOx Season (or a portion thereof), with respect to the City or Big 

Rivers (or WKEILEM as assignee of Big Rivers), respectively, the 

net energy (MW hrs) actually generated by Station Two and taken 

by the City or Big Rivers (or WKEILEM, as assignee of Big 
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Rivers), as the case may be, for such NOx Season (or portion 

thereof) divided by the Actual Net Station Two Generation for 

such NOx Season (or portion thereof). 

2.13 "Actual Hours Jn NOx Season" shall mean, for a NOx 

Season (or a portion thereof), the product of the number of days in 

such NOx Season (or portion thereof) multiplied by 24. 

2.14 "Actual Net Station Two Generation" shall mean, for a NOx 

Season (or a portion thereof), the total amount of net energy (MW 

hrs) actually generated by both generating units of Station Two 

during such NOx Season (or portion thereof). 

''2.15 "Allocable SCR Costs" shall mean, (A) with respect to 

capacity charges for a Monthly Billing Period payable by Big 

Rivers (or by WKEILEM as Big Rivers' assignee) pursuant to 

Section 6 of the Power Sales Contract: (i) the SCR Ammonia Costs 

for such Monthly Bil1ing Period as allocated to Big Rivers (or 

WKEILEM as Big Rivers' assi8Jlee) in accordance with Section 

6.2 (a) of the Power Sales Contract, and (ii) the portion of the SCR 

Catalyst Acquisition Costs for such Monthly Billing Period as 

a1located to Big Rivers in accordance with Section 6.2(b) of the 

Power Sales Contract, or (B) with respect to the capacity charges 

for a Contract Year, the aggregate of the SCR Ammonia Costs for 

such Contract Year and the SCR Catalyst Acquisition Costs with 
) 

NYJ4S432730.6 (:862202.14) 8 Case No. 2019-00 __ 
Application ·Exhibit 14 

Page 9 of 123 



respect to a Catalyst Layer acquired during such Contract Year. 

Allocable SCR Costs shaJl not include any SCR Capital Costs. 

2.16 "Al1otted AJiowances" shaH mean, for a NOx Season, the 

NOx allowances and emission credits allotted to Stati~>n Two 

pursuant to the applicable Fe.deral and Kentucky NOx Regulations 

for such NOx Season. 

2.17 "Ahemate Fuel" shall mean, with respect to a particular 

Catalyst Layer, fuel that (a) does not qualify as Base Coal, (b) is 

desiFJlated by a Party to be used in connection with such Catalyst 
. r 

Layer as provided in the. contract with the vendor of such Catalyst 

Layer, and (c) is pennitted to be used by that Party without 
) 

rendering ineffective (in whole or in part) or material1y adversely 

affecting the vendor's guarantee. or warranty with respect to that 

Catalyst Layer set forth in such vendor contract. 

2.18 "Alternate Fuel Differential Amount" shall mean, with 

respect to a particular Catalyst Layer, the amount of the differential 

with respect to the purchase price of such Catalyst Layer, as set 

forth in the successful bid by the vendor of such Catalyst Layer, 

attributable to any designation by Big Rivers (or WKEILEM as 

Big Rivers, assignee) or the City ofits use of Alternate Fuel with 

respect to such Catalyst Layer. 

} 2.19 "Amendatory Station Two Agreement" shall mean the 
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Amendatory Agreement, dated as of April 1, 2005, among the 

City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp. 

and WKE Corp., but only to the extent that agreement shall have 

be.come effective and enforceable in accordance with its terms. 

2.20 "Average Station Two Capacity Share" shall mean, for a 

NOx Season, with respect to the City or Big Rivers (or WKEILEM 

as assignee of Big Rivers), respectively, (i) in the event that the . 

City's or Big Rivers' (or WKE's or LEM's, as assignee of Big 

Rivers), as the case maybe, sh~e ofTotal Capacity (detennined as 

provided in Section 3 of the Power Sales Contract) changes during 

such NOx Season, the decimal share (rounded to 4 places) of Total 

Capacity obtained by dividing (A) the sum of(x) the product 

obtained by multiplying the number ofMWs of the City's or Big 

Rivers' (or WKE's or LEM's, as assignee of Big Rivers), as the 

case may be, share of such Total Capacity by the number of days 

in the period of such NOx Season during which such share sh~l ~e 

in effect and (y) the product obtained by multiplying the number of 

MWs of the City's or Big Rivers' (or WKE's or LEM's, as 

assignee of Big Rivers), as the case may be, share of such Total 

Capacity in effect for the other period of such NOx Season by the 

number of days in such period, by (B) the product obtained by 

multiplying the number ofMWs of the Total Capacity for such 

NOx Season by the number of days in such NOx Season; or (ii) in 

; 
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" 

the event that the City's or Big Rivers' (or WKE's or LEM's, as 

assignee of Big Rivers), as the case may be, share of Total 

Capacity (detennined as provided in Section 3 of the Power Sales 

Contract) does not change during such NOx Season, the City's or 

Big Rivers' (or WKE's or LEM's, as assignee of.Big Rivers), as 

the case may be, dedmal share of such Total Capacity for such 

NOx Season. 

2.21 "Base Coal" sha11 mean coal having specifications falling 

within the ranges set forth on Exhibit A2 attached hereto. · 

2.22 "Base NOx Removal" shall mean, for a NOx Season, a 

removal of75% of the Station Two SCR Inlet NOx Tons during 

such NOx Season through the. use of the Station Two SCR System. 

2.23 "Big Rivers' Creditors' Subordination Agreement" shall 

mean the Agreement dated as of Aprlll, 2005, among Big Rivers 

and the United States of America, acting through the Administrator 

of the Rural UtiHties Service, Ambac Assurance Corporation, the 

National Rural Utilities Cooperati.ve Finance Corporation, Credit 
' . 

Suisse First Boston, acting by and through its New York Branch, 

US Bank National Association, as trustee under the Trust Indenture 

dated as of August 1, 2001, Ambac Credit Products, LLC, 

Bluegrass Leasing, Fleet Real Estate, Inc., AME Investments, 

LLC, CoBank, ACB, AME Asset Funding, LLC, AMBAC Credit 
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Products~ LLC, the City of Henderson, Kentucky, the City of 

Henderson Utility Commission, Western Kentucky Energy Corp., 

WKE Station Two, Inc., LG&E Energy Marketing Inc., WKE 

Corp., and PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3 

Statutory Trust, FBR-1 Statutory Trust, FBR M2 Statutory Trust, 

PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-J OP Statutory Trust and FBR-2 OP 

Statutory Trust, in each case, acting through State Street Bank and 

Trust Company, National Association as the same may be 

amended in accordance with its terms. 

2.24 "Big Rivers' Easement" shaU.mean the Grant of Rights and 

of Easements, dated as of April l, 2005, between and among Big 

Rivers, Western Kentucky Energy Corp. and the City as the same 

may be amended in accordance with its tenns. 

2.25 "Catalyst Failure" shall mean, with respect to a particular 

Catalyst Layer, the failure of such Catalyst Layer to meet the 

Guaranteed Life Cvcle (as defined in Exhibit E to the Power Sales 

Contract as added by the. 2005 Amendments to Contracts and 

attached hereto) thereof due to the use of fuel having 

characteristics not pennitted to be. used without rendering 

ineffective (in whole or in part) or materially adversely affecting 

the guarantee or warranty of the vendor of such Catalyst Layer. 
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2.26 "Catalyst Layer" shall mean the initial third layer of catalyst 

to be insta11ed in the Station Two SCR System at a time subsequent 

to the effectiveness of all provisions of the 2005 Amendments to 

Contracts, and each replacement layer of catalyst to be installed in 

the Station Two SCR System. 

2.27· "Catalyst ~efund P~yment" shall mean, with respect to a 

Party and a particular Catalyst Layer, the refund payment by such 

Party with respect to such Catalyst Layer provided for in Section 

IV of Exhibit E to the Power Sales Contract (as added by the 2005 

Amendments to Contracts and attached hereto) and payable in 

accordance with Section 6.8 of the Power Sales Contract. 

2.28 "City Actual Load Factor" shall mean, for a NOx Season, the 

net energy (in MWh) actually generated by Station Two and taken 
.,-... -

by the City for such NOx Season, divid-ed by the product obtained 

by multiplying (i) the Actual Hours IIi NOx Season for such NOx 

Season by (ii) the product of the Total Capacity multiplied by the 

City's Average Station Two Capacity Share for such NOx Season. 

2.29 "City Excess A11owances" shall mean, for any NOx Season 

with respect to which there shall be a City Reduction Generation 

Amount (it being understood that ther~ shall be no City Excess 

Allowances in the event there is no City Reduction Generation 

Amount for the relevant NOx Season), the product obtained by 
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multiplying the City Reduction Generation Amount for such NOx 

Season by a :fraction (i) the numerator of which is the number of 

Station Two Allocated Allowances for such NOx Season that 

would have been required to comply with applicable Federal and 

Kentucky NOx Regulations if the Station Two Stack NOx 

Emissions for such NOx Season had been in an amount that would 

have resulted from the. application of the SCR Design NOx 

Removal to the Station Two SCR Inlet NOx Tons for such NOx 

Season and (ii) the denominator of which is the net energy (MWh) 

actually generated by Station Two for such NOx Season. 

Notwithstanding the forgoing, in the event of a complete outage of 

both generating units of Station Two throughout such NOx Season, 

the City's Excess Allowances for such NOx Season would equal 

the City's Average Station Two Capacity Share for such NOx 

Season of the lesser of (A) all Allotted Allowances for that NOx 

Season or (B) the num?er of Station Two Allocated Allowances 

for that NOx Season required so that 85% of the Station Two Stack 

NOx Emissions that would result by multiplying the Station Two· 

$tandard SCR Inlet NOx Tons by one (1) minus the SCR Design 

NOx Removal would comply with the applicable Federal and 

Kentucky NOx Regulations. 

2.30 "City Reduction Generation Amount" shall mean (and shall 

only have relevance), for any NOx Season with respect to which 
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. the City Actual Load Factor is less than the City Standard Load 

Factor for such NOx Season, an amount of Station Two generation 

(MW hrs) equal to (i) 85% of the maximum amount of generation 

(MW hrs) associated with the City's Average Station Two 

Capacity Share of the Total Capacity for such NOx Season 

multiplied by (ii) the decimal obtained by divi~ i; 

difference between the City Standard Load Factor k 

Sea~on and the City Actual Load Factor for such NOx Season, .. _ 

(y) the City Standard Load Factor for such NOx Season. 

2.31 "City's Station One Power Plant" shall mean the City's 

Station One Electric Generating Plant located on a site on the Ohio 

River in Henderson, Kentucky, consisting ofUnit 1 with a 
~ 

nameplate rating of I ,230 kW; Unit 2 with a nameplate rating of 

1,230 kW; Unit 3 with a nameplate rating of 5,000 kW; Unit 4 

with a nameplate rating of 5,000 kW; Unit 5 with a nameplate 

rating of 12,650 kW; and Unit 6 with a nameplate rating of29,091 

kW (and for purposes of the 2005 Amendments t~ Contracts, a 

rated net capacity {after station use) of26 MW. 

2.32 ncity's Station One Rated Capacity" shall mean the rated net 

capacity (after station use) of Unit 6 of the City's Station One 

Power Plant as of the date of the. 2005 Amendments to Contracts, 

which the Panies agree is 26MW, together with the energy 

associated with such rated capacity. 
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2.33 "City Standard Load Factor'' shall mean, for any NOx 

Season, 85%. 

2.34 "Construction and Operation Agreement" shall mean the 

Power Plant Construction and Operation Agreement, dated August 

1, 1970, as amended, among the City, Big Rivers and WKE (as 

assignee of Big Rivers) . 

.2.35 "Federal and Kentucky NOx Regulations'' shall mean th~ 

Current NOx SIP Regulations, as the same may be hereafter 

approved, modified or supplemented by regulations or other action 

of the Federal Enviromnental Protection Agency., including, 

.without limitation, any modification that results in a reduction or 

an increase in the NOx allowances or emission credits allotted to 

Station Two or Unit 6 of the City's Station One Power Plant, or 

otherwise. amended, modified or supplemented, and shall include 

any laws, rules or regulations enacted, issued or adopted in lieu of 

any of.the foregoing, but only to the extent they regulate or restrict 

NOx emissions. 

2.36 "Guarantor's Consent and Acknowledgement'' shalf mean the 

Consent and Acknowledgement dated as of Aprill,2005, by 

LG&E Energy LLC (successor by merger with LG&E Energy 

Corp.)., as Guarantor under the Guarantee Agreement [Station 

Two Obligations], dated July 15, 1998, by and among LG&E 
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Energy LLC., the City of Henderson and the City of Henderson 

Utility Commission. 

2.37. ''Index Rate" shall mean 5%. 

2.38 "NOx Season" shall mean that period during each year that is 

defmed as the ''NOx Season" for such year under applicable 

Federal and Kentucky NOx Regulations and shall be deemed to 

include any applicable portion of a NOx Season. Reference to a 

NOx Season for a Contract Year shall mean the period consisting 

of those months of the Contract Year included within such NOx 

Season, and in the. event that a Contract Year includes portions of 

two separate NOx Seasons, shall mean the periods that consist of 

those months of the Contract Year within each such portion of 

each NOx Season within such Contract Year. 

2.39 "Outstanding" as used with respect to any Station Two 

Bonds, sbal1 have the same meaning as set forth for such term in· 

the Bond Ordinance authorizing such Station Two Bonds. 

2.40 ''Reagents'' shall mean (i) the lime used in operation of the 

Station· Two Flue Gas Desulfurization System and (ii) such other 

minerals, materials, supplies or substances for Station Two that the 

parties to the Power Sales Contract may detennine to constitute a 

"Reagent", such detennination to be evidenced by a written 

instrument which shall set forth the basis on which Big Rivers and 
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the City (or WKE/LEM as applicable) shall each supply such 

Reagent. 

2.41 "SCR Ammonia Costs" shall mean, (A) with respect to 

capacity charges for a Monthly Billing Period payable by Big 

Rivers (or VVKEILEM as Big Rivers' assignee) pursuant to Section 

6 of the Power Sales Con~ct, the costs ofthe ammonia used in the 

operation of the Station Two SCR System as allocated to Big 

Rivers (or WKE/LEM·as Big Rivers' assignee) in accordance with 

Se.ction 6.2(a) of the Power Sales Contract for such Monthly 

Billing Period (other than costs for ammoni.a for the initial start-up 

and testing of the Station Two SCR System, which are treated as 

SCR Capital Costs), including, without limitation, storage and 

handling costs al1ocable to such ammonia, or (B) with respect ~o 

capacity charges for a Contract Year, the aggregate of such costs of 

the ammonia used jn the operation of the Station Two SCR System 

during such Contract Year. 

2.42 "SCR Am~rtized Capital Cost per MW" shall mean, for the 

initial Contract Year beginning June 1, 2004 and for each of the 

next nineteen (19) Contract Years following such initial Contract 

Year, (i) an amount equal to the. annual debt service that would 

accrue during such Contract Year with respect to a bond issue in a 

principal amount equal to the total amount of SCR Capital Costs 

(exclusive of the SCR Capital Overcontrol Amount and the amount 
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of $123,584 attributable to the use of Alternate Fuel with respect to 

the two initial catalyst layers of the Station Two SCR System by 

WKEILEM or Big Rivers) bearing interest at a rate equal to the 

Index Rate, payable over 20 years with level annual debt service, 

divided by (ii) the number ofMWs of the Total Capacity of Station 

Two as determined for such Contract Year pursuant to Section 3.6 

of the Power Sales Contract. 

2.43 "SCR Capital Costs" shalJ mean all capitalized costs and 

expe.nses associated with the original design, acquisition,. 

construction, installation, start-up and testing of the Station Two 

SCR System (exclusive of the SCR Capital Overcontrol Amount 

and the amount of$123,584 attributable to the use of Alternate 

Fuel with respect to the two imtial catalyst layers of the Station 

Two SCR System by WKEILEM or Big Rivers), including 

applicable out-of-pocket costs of the Parties as provided in Section 

4.20(e) of the Construction and Operation Agreement, and 

including the costs thereof payable pursuant to the Interim Funding 

Agreement, whether funded by the City, Big Rivers or WK.E, and 

including the costs of the catalyst initially installed with respect to 

the Station Two SCR System and the ammoma supplies required 

for initial start-up and testing of the Station Two SCR System. 

2 .44 "SCR Capital Cost Share" shall mean, in the case of Big . 

Rivers (or WKE as Big Rlvers' assignee) 0.6955 and, in the case of 
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the City, 0.3045. 

2.45 "SCR Capital Overcontrol Amount" shall mean the 

difference (which the Parties agree is $778,435), based on the 

public bids received by the City with respect to the SCR Contract 

for the design, acquisition, construction, installation, start-up and 

testing of the. Station Two SCR System, between (i) the amount of 

the lowest bid acceptable to the Parties for the components of a 

selective catalytic reduction system of Station Two capable of 

removing 75% of the Statjon Two NOx emissions assuming the 

use of Base Coal, and (ii) the amount of the bid in fact accepted by 

the City with the consent of the. other Parties for the components of 

the Station Two SCR System capable of removing 90% of the 

Station Two NOx emissions assuming the use of Base Coal, as 

such difference (that is, the $778,435) sha11 be adjusted to give 

effe.ct to any change orders approved by the Parties and provided 

to the contractor under the S.CR Contract, assuming that the 

amount of each such change order shall be allocated \O the 75% 

NOx removal capability system and the Station Two SCR System, 

respe.ctively, in the same proportion as (x) the amount of such bid 

acceptable with respect to the 75% NOx removal system bears to 

{y) the amount of such bid in fa~ accepted with respect to the 

Station Two SCR System (it being agreed by the Parties that in the 

case of each change order such adjustment (whe1her an increase or 
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a decrease) to the "SCR Capital Overcontrol Amount" shall be 

equal to 2.22% of the increase or decrease in the contract price 

given effect by such change order). 

2.46 "SCR Catalyst Acquisition Costs" shall mean, with respect to 

a Catalyst Layer, (A) with respect to capacity charges for any 

Monthly Billing Period payable by Big Rivers (or WKEILEM as 

Big Rivers' assignee) pursuant to Section 6 of the Power Sales 

Contract, the portion of the purchase price for such Catalyst Layer, 

the relevant Alternate Fuel Differential Amount (if any) with 

respect to that Catalyst Layer, and the portion of the cost of 

materials and labor associated with the installation of such Catalyst 

Layer and the costs of removal and disposal of the catalyst layer 

being replaced by such Catalyst Layer (if any), provided that such 

removal and disposal costs shall be offset as provided in Section 

6.9 of the Power Sales Contract (as added by the 2005 

Amendments to Contracts) by any amount received in connection 

with the sale or disposal of such catalyst layer being replaced, in 

each case as allocated for such Monthly Billing Period to Big 

Rivers (or WKE/LEM as assignee of Big Rivers) pursuant to 

Section 6.2(b) of the Power Sales Contract, or (B) with respect to 

capacity charges for a Contract Year, the aggregate of the 

purchase price for such Catalyst Layer, any Alternate Fuel 

Differential Amount (regardless of the Party responsible for the 
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same) and the other costs of such Catalyst Layer, including the 

costs of removal and disposal of the catalyst layer being replaced, 

as incurred during such Contract Year, provided that such removal 

and disposal costs sha11 be. offset as provided in Section 6.9 of the 

Power Sales Contract (as added bythe2005 Amendments to 

Contracts) by any amount received in connection with the sale or 

disposa] of such catalyst layer being replaced. SCR Catalyst 

Acquisition Cost..c:: ~hall not include costs of operation or 

maintenance of an installed Cata1yst Layer or, except as otherwise 

provided in Section IV(D) of Exhibit E to the Power Sales 

Contract (as added by the 2005 Amendments to Contracts and 

attached hereto), costs of a Catalyst Dispute Resolution Procedure 

· (as defined in the aforesaid Exhibit E), all of which costs shall 

constitute costs associated with the operation and maintenance of 

Station Two under Section 6.3 of the Power Sales Contract. SCR 

Catalyst Acquisition Costs shall not include any SCR Capital 

Costs. 

2.47 "SCR Contract" shall mean the (i) Contract SCR-01 SCR 

EquiptQent and Erection, dated as of July 9, 2002, entered into by 

the City with the successful bidder, as the same maybe amended 

with the prior written consent of Big Rivers and, during the tenn of 

the Station Two Agreement, WKE, and (ii) the Contract ~CR-02 

Foundation, dated October 7, 2002, entered into by the City and 
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the successful bidder, as the same may be amended with the prior 

written consent of Big Rivers and, during the term of the Station 

Two Agreement, WKE. 

2.48 "SCR Design NOx Removal" shall mean .90. 

2.49 "Station One Unit 6 Allotted Allowance" shall mean, for a 

NOx Season, the NOx allowances and emissions credits allotted to 

Unit 6 of the City's Station One Power Plant pursuant to the 

applicable Federal and Kentucky NOx Regulations for such NOx 

Season. 

2.50 "Station One Unit 6 Stack NOx Emis~ions" shall mean, for a. 

NOx Season, the amount ofNOx emissions from Unit 6 of the 

City's Station One Power Plant corresponding with the actual 

generation of energy by Unit 6 during such NOx Season (but in no 

event greater than the NOx emissionS associated with the use and 

operation of Unit~ of the City's Station One Power Plant at the 

City's Station One Power Plant Rated Capacity plus three (3) MWs 

of station use), as measured by the Station One Unit 6 Certified 

Continuous Emissions Monitoring System. 

2.51 "Station Two Agreement'' shall mean the Agreement and 

Amendments to Agreements, dated as of July 15, 1998, among the 

City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp. 

and WKE Corp., as heretofore amended and as amended by the 
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2.55 "Station Two Stack NOx Emissions" shall mean, for a NOx 

Season, the amount of the Station Two NOx emissions as 

measured by the Station Two Certified Continuous Emissions 

Monitoring Systems pursuant to the applicable Federal and 

Kentucky NOx Regulations. 

2.56 ''Station Two Standard SCR Inlet NOx Tons" shall mean, for 

a NOx Season, 2,800 NOx tons. 

2.57 ''Total Capacity" shall mean, with respect to Station Two, the 

Total Capacity as defined in Section 3.6 of the Power Sales 

Contract. 

II. CONSTRUCTION AND OPERATION AGREEMENT 

Section201 Section 3 of the Construction and Operation Agreement is 

amended by adding thereto the following: 

"3 .3 Big Rivers will transfer and convey to the City easements on 

bind lying adjacent to the Station Two plant site in order to permit 

the construction, operation and maintenance thereon of certain 

portions of the Station Two SCR System, including the SCR 

reactors and the ammonia storage facility, and the auxiliary 

building, together with any additional rights and easements to the 

City required for the con~ction, operation, maintenance and 

removal of auxiliary facilities required in connection therewith and 

for access thereto, all in accordance with the Big Rivers' 
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Easement. 

Section 202 Section 4 of the Construction and Operation Agreement is 

amended by adding thereto the following: 

"4.12 The City, with the approval of Big Rivers (and WKE, as 

assignee of Big Rivers), awarded the SCR Contract and such other 

contracts with the selected contractors or vendors of the Station 

Two SCR System as are necessary for the design, acquisition~ 

construction, installation, startup and testing of the Station Two 

SCR Systemt and will diligently pursue under the terms of such 

contracts such design, acquisition, construction, installation, 

startup and testing of the St~tion Two SCR System consistent with 

prudent utility practices and will perfonn and discharge its 

obligations under ~uch contracts. Big Rivers (and WKE, as 

assignee of Big: Rivers) and the City agree to coordinate their 

respective use, operation and maintenance of Station Two so as to 

reasonab]y facilitate any remaining design, acquisition, 

construction, installation, start~up or testing of the Station Two 

SCR System that may be required fol1owing the effectiveness of all 

provisions of the 2005 Amendments to Contracts. The City agrees 

to use its commercially reasonable efforts to cause its vendors and 

contractors to undertake such work in a manner consistent with the 

contracts therefor that minimizes any adverse effects on the use, 

operation and maintenance of Station Two. SCR Capital Costs 
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shall be funded by the City and WKE (and Big Rivers in the event 

the Station Two Agreement is tenninated, subject to the limitations 

set forth in the Agreements), in the manner set forth in Section 

4.20 of the Construction and Operation Agreement. The City shall 

use its commercially reasonable efforts to obtain and maintain the 

necessary permits and other governmental and third-party 

approvals for the. design, acquisition, construction, installatio~, 

start-up, testing, use, operation and maintenance of the Station 

Two SCR System, and Big Rivers (and WKE, as assignee of Big 

Rivers) shall seek any such additional pennits and approvals as are 

required of it. The Parties hereto agree that they shal.l use their · .. 

commercially reasonable efforts to operate and maintain Station 

Two so as to comply with the vendor's recomniendations provided 

in the SCR Contract as to the. Station Two SCR System, or as 

provided in the successful bid for the design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System, in either case with respect to meeting its performance 

guarantees and warranties, ex.cept to the extent emergency 

conditions exist which require the operation or maintenance of 

Station Two in a contrary manner. WKE will obtain and maintain 

adequate builder's risk insurance, boiler and machinery and other 

insurance required to be maintained by the City under the SCR 

Contract, and the City, Bi~ Rivers and WKE shall be named as 

,·· 
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additional insureds or loss payees (as their interest may appear) as 

provided in the SCR Contract covering the complete construction 

and installation of the Station Two SCR System. Any additional 

cost of such insurance sha11 be included as part of SCR Capital 

Costs. The City agrees to afford Big Rivers and WK.E reasonable 

access to all plans, specifications and contracts for and to furnish 

copies of any required or pennitted notices to or from any 

contrac.tor or vendor relating to the design, construction, 

acquisition, installation, start-up, testing, operation and 

maintenance of the Station Two SCR System. The City shall 

obtain the prior written approval of Big Rivers and WKE (which 

approval shall not be unreasonably withheld, conditioned or 

delayed) regarding any material changes to such plans, 

specifications or contracts and for the approval or acceptance by 

the City pursuant to such contracts of the completion or 

commercial operation of any material component or aspect of the 

Station Two SCR System, and shall generally consult with Big 

Rivers and WKE and aJlow them to reasonably participate in all 

meetings, inspections, tests and audits with such contractors and 

vendors with respect to the design, construction, acquisition, 

installation, start-up and testing of the Station Two SCR System. 

The City shall also obtain the written approval ofWKE and Big 

Rivers (such approval not to be unreasonably withheld, 
I 
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conditioned or delayed) prior to any exercise by the City of any 

right that it may have to tenninate or suspend any contract with 

any such vendor or contractor relative to the Station Two SCR 

System or to undertake to correct or repair any defective or non· 

confonning work or compon~ts thereof that may have been 

undertaken or perfonned by any vendor or contractor or to · 

complete. any uncompleted work by such vendor or contractor with 

respect to the Station Two SCR System. 

4.13 The City has employed the services of Burns & McDonnell 

to provide consulting services during the design, acquisition, 

construction, instaJJation, start-up and testing of the Station Two 

SCR System. The City agrees to promptly provide to Big Rivers 

and WKE copies of all reports, analyses and other infonnation that 

may be generated or provided by Burns & McDonnell to the City 

in connection with their consulting services wi.th respect to the 

Station :rwo SCR System (including, without l.imitation, those 

generated or provided prior to the effective date of all provisions of 

the 2005 Amendments to Contracts) and agrees to cause such 

consultants to afford Big Rivers and WKE reasonable access to 

their relevant representatives for the purpose of obtaining follow-

up or additional infonnation regarding their services, the resu1ts 

thereof and the Station Two SCR System generally. 

4.14. SCR Ammonia Costs and SCR CatalystA~uisition Costs 
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wi11 be. recorded by Big Rivers (or WKE as assignee of Big Rivers) 

~o as to identify those Costs on a Contract Year and a month by 

month basis, separate and apart from the other costs and expenses 
•· 

incurrecl in the operation and maintenance of Station Two. 

4.15 The City, WKE and Big Rivers have used their respective 

commercia11y reasonable efforts, consistent with their respective 

obligations under the 2005 Amendments to Contracts, so that the 

design, acquisition, construction, instaUation, start-up and testing 

of the Station Two SCR System met the compliance dates with 

respect to NOx emissions required by the Federal and Kentucky 

NOx Regulations applicable thereto, and the reasonable costs of 

e:uch actions (except as otherwise provided in Section 4.20(e) 

below) shall constitute SCR.Capital Costs. 

4.16 [Reserved] 

4.17 The Parties agree that all All~tted Allowances for a NOx 

Season (as prorated for any applicable portion of a NOx Season) 

shall be allocated and applied in order of priority as follows 

(absent the written agreement of the City, WKE, LEM and Big 

Rivers to the contrary), and no Party shall be entitled to use (or 

claim any right to use) such A11otted Allowat,lces in a manner 

contrary to such alJocation and application nor shall any Party 

cause O! instruct the Station Two Designated Representative to use 
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such Allotted Allowances in a manner contrary to such allocation 

and application: 

(a) Such Allotted Allowances shall first be allocated for 

the ben~fit of the City, WKE and, following the expiration or 

tenninatiqn of the Station Two Agreement, Big Rivers and applied 

to Station Two Stack NOx Emissions for such NOx Season in an 

amount equal to the Station Two Allocated Allowances for such 

NOx Season. 

(b) Such Allotted Allowances shall next be allocated, but 

only to the extent of the amount remaining after the allocation 

thereof in the amounts provided pursuant to subsection (a) above, 

to and become the property of the City in an amount equal to the 

City Excess Allowances, if any, for such NOx Season. The City 

shall be entitled to use, apply, allocate or dispose of the City 

Excess Allowances allocated pursuant to this subs~on (b) in any 

manner and for any purpose deemed appropriate by it (and 

permissible under applicable laws, rules and regulations), without 

accounting for the same to any other Party. 

(c) Such Allotted Allowances shall next be allocated, but 

. only to the extent of the amount remaining after the allocation 

thereof in the amounts provided pursuant to subsection (a) above 

and in the amounts, if any, provided pursuant to subsection (b) 
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above, and applied to the Station One Unit 6 Stack NOx Emissions 

so that, after the application by the City to the Station One Unit 6 

Stack NOx Emissions of an amount ofNOx allowances or 

emission credits {from whatever source, but excluding Allotted 

Allowances other than City Excess Allowances) equal to the 

Station One Unit 6 A1Jotted Allowances for such NOx Season, the 

Station One Unit 6 Stack NOx Emissions for such NOx Season 

will be in compliance with the applicable Federal and Kentucky 

NOx Regulations (it being understood that for the pmpose of 

determining the Allotted Al1owances (if any) to be allocated 

pursuant to this subsection (c), an amount ofNOx allowances and 

emissions credits (from whatever source, but excluding .Allotted 

Allowances other than City Excess Allowances) equal to the 

Station One Unit 6 Allotted A11owances for that NOx Season shall 

be deemed to have beeh first applied to the Station One Unit 6 

Stack NOx Emissions, whether or not the Station One Unit 6 

Allotted Allowances or any other NOx allowances and emissions 

credits are in fact applied to the Station One Unit 6 Stack NOx. 

Emissions); provided that the Allotted Allowances allocated 

pursuant to this subsection (c) shall not exceed 40 allowances or 

emissions credits (it being understood and agreed by the Parties 

that the portion of such 40 allowances or emissions credits not so 

required for the compliance of the Station One Unit 6 Stack NOx 
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Emissions for such NOx Season, after the application of an amount 

ofNOx allowances or emissions credits equal to the Station One 

Unit 6 Allotted Allowances for such NOx Season, shall be 

available to WKE or Big Rivers (as applicable) pursuant to 

Subsection (d) below). 

(d) Such Allotted Allowances shall next be allocated, but 

only to the extent of the amount remaining after allocation thereof 

in the amounts provided pursuant to subsection (a) above, and in 

the amounts, if any, provided pursuant to subsections (b) and (c) 

above, to and become property ofWKE and, following the term of 

the Station Two Agreement (and as pro~ted for any applicable 

portion of a NOx Season), shall be allocated to and become the 

property of Big Rivers. WKE or Big Rivers, as applicable, shall be 

entitled to use, apply, allocate or dispose of such Allotted 

Allowances allocated as provided in this subsection (d) in any 

manner or for any purpose deemed appropriate by it (and 

permissible under applicable laws, rules or regulations), without 

accounting for the same to any other Party, including without 

Iimitati~n, using or applying the sanie in connection with or in 

support of the use or operation of any other power generation 

facilities that are owned or operated by WKE or Big Rivers, as 

· applicable, except as otherwise provided in the Amendatory 

Station Two Agreement. The Parties acknowledge that WKE's 
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right to receive or utilize such Allotted Allowances for NOx 

Seasons (or portions thereof) following the term of the Station Two 

Agreement shall cease upon the expiration ~r termination of the 

Station Two Agreement, and that Big Rivers' right to receive and 

utiliZe the same shall thereafter continue throughout the term of the 

Construction .and Operation Agreement. 

(e) Exhibit C to the Construction and Operation 

Agreement (as added by the 2005 Amendments to Contracts) 

attached hereto sets forth an example of the calculations pertaining 

to the allocation and application of Allotted Allowances for an· 

assumed year in accordance with subsections (a), (b), (c) ~d (d) 

above. 

(f) It is understood that in the event Big Rivers (or WKE or1 
LEM, as assignee of Big Rivers) exercises its right under Section 

3.8 of the Power Sales Contract to purchase Excess Henderson f 
I 

Energy or energy associated with Excess Henderson Capacity 
\ . 

during any NOx Season, Big Rivers (or WKE or LEM, as assignee \ 
!... 

of Big Rivers) shall furnish from its own sources (which may 

include its Allotted Allowances allocated pursuant to subsection 

(d) above) the emission allowances or credits required so that when 

applied to the Station Two Stack NOx Emissions resulting from 

the generation of such Excess Henderson Energy or energy 

associated with such Excess Henderson Capacity, such Station 
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Two Stack NOx Emissions comply with the applicable Federal and 

Kentucky NOx Regulations. It is :further understood that in the 

event the Allotted Allowances for a NOx Season, when first 

allocated to the Station Two Stack NOx Emissions for such ~Ox 

Season as contemplated above, are not sufficient to cause all such 

Station Two Stack NOx Emissions to be in compliance with the 

applic®le Federal and Kent\]cky NOx Regulations, the City and 

Big Rivers (or WKEILEM, as assignee of Big Rivers) shall be 

responsible for furnishing, in proportion to their respective Actual 

Station Two Generation Shares of the Actual Station Two 

Generation for that NOx Season, the additioJial NOx emissions 

all~wances or credits required so that their remaining Station Two 

Stack NOx Emissions are in compliance with applicable Federal 

and Kentucky NOx Regulations. 

(g) Big Rivers, the City and WKE agree to cooperate with 

one another and to use their respective col'nmercially reasonable 

efforts (in the case ofWKE, during the tenn of the Station Two 

Agreement only) to effect and implement the allocations 

contemplated above, and to otherwise carry out the intents and 

purposes of this Section 4.17, including without limitation, by 

instructing the Station Two Designated Representative to hold, 

allocate andlor use all Allotted Allowances in a manner consistent 

with the foregoing. To the extent required under the 
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circumstanCes, a Party shall execute and deliver to the other 

relevant Party one or more documents of title reasonably required 

to reflect that Party's ownership of the relevant Allotted 

Allowances as contemplated above, upon the written request of 

that Party. To the extent the City.acquires title to or control over 

any Allotted Allowances for a NOx Season in excess of those 

allocated as contemplated in subsections (a), (b) and (c) above, it 

shall assign and transfer (or direct the Station Two Designated 

Representative to assign and transfer) such title to or control over 

the same to WKE or, for any NOx Season (or portion thereof) . 

following the expir!ltion or tennination of the Station Two 

Agreement, to Big Rivers, without any additional consideration 

and free and clear of all liens and encwnbrances of any nature. 

The City shall not attempt to make any forward sale or other 

conveyance of any Allotted Allowances (other than any City 

Excess Allowances allocated to it pursuant to subsectiop (b) 

above), it being understood that all such Allotted Allowances shall 

be used by the City solely in connection with Station Two NOx 

Stack Emissions and the Station One Unit 6 Stack NOx. Emissions 

as contemplated in (a), (b) or (c), as applicable, above or shall be 

allocated to WKE or Big Rivers as contemplated in subsection (d) 

above. 

(h) The City agrees to maintain complete and accurate 
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records regarding the allotment under the Federal and Kentucky 

NOx Regulations ofNOx allowances and emissions credits to the 

City's Station One Power Plant, the use of any Allotted 

Allowances for the City's Station One Power Plant as provided in 

subsection {c) of ,ms Section 4.17, and the City Excess 

Allowances, if any, as allocated pursuant to subsection (b) of this 

Section 4.17. The City agrees to give WKE, Big Rivers and their 

respective representatives reasonable access from time to time to 
) 

all such recoros and to furnish the following information for each 

NOx Season to WKE and Big Rivers, as applicable: (i) on or prior 

to March 1 of each year following each NOx Season, a copy of the 

annual report made by the City's Station One Power Plant 

Designated Representative to environmental regulatory authorities 

regarding the receipt and disposition ofNOx allowances or 

emissions credits pertaining to Unit'6 of the City's Station One 

Power Plant for such prior NOx Season; and (ii) on or prior to 

January 31 of each year following each NOx Season, the folloWing 

infonnation: (x) the number of the NOx allowances or emissions 

credits allotted to Unit 6 of the City's Station One Power Plant for 

such NOx Season under applicable Federal and Kentucky NOx 

Regulations, (y) the energy (MWh) generated (including energy 

for station use) by Unit 6 of the City's Station One Power Plant 

during such NOx Season and (z) the total Station One Unit 6 Stack 
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NOx Emissions during such NOx Season. The City further agrees 

to furnish WKE and Big Rivers, as applicable, copies ofany.such 

quarterly reports required to be filed by the City's Station One 

Power Plant Designated Representative with environmental 

regulatory authorities, as well as monthly reports tracking the NOx 

allowance and emissions credit consumption ofUnit 6 of the City's 

Station One Power Plant. The City also agrees to cooperate and 

use its best commercial efforts to proVide to WKE and Big Rivers, 

as applicable, and the Station Two Designated Representative, as 

soon as practicable but in any event in a timely manner, any 

information set forth in the second sentence of this subsection that 

is required for the Station Two Designated Representative to 

prepare arid file the annual report with environmental regulatory 

authorities regarding the receipt and disposition of Allotted 

Allowances. 

(i) Big Rivers and, during the tenn of the. StatiOJl Two 

Agreement, WKE agree to m'aintain complete and accurate records 

regarding Allotted Allowances and the allocation and application 

thereof as provided in subsections (a), (b), (c) and (d) of this 

Section 4.17, and agree to give the City and its respective 

representatives reasonable access from time to time to all such 

records. Big Rivers and, during the tenn of the Station Two 

Agreement, WKE further agree to direct the Station Two 
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Designated Representative to furnish to the City on or prior to 

March 1 of each year following each NOx Season a copy of the 

annual report made by the Station Two Designated Representative 

to environmental regulatory authorities regarding receipt and 

disposition of Allotted Allowances for such prior NOx Season. 

Big Rivers and, during the tenn of the Station Two Agreement, 

WKE will direct the Station Two Designated Representative to 

cause such report to include information that any Party may 

reasonably request in writing (and with reasonable advance notice) 

and as shall be permissible while maintaining the reports in 

compliance with applicable Federal and Kentucky NOx 

Regulations, including Allotted Allowances balances on hand at 

the ~eginning and at the end of such NOx Season and the summary 

of receipts and dispositions of Allotted Allowances during such 

NOx Season. WKE and Big Rivers, as applicable, further agree to 

direct the Station Two Designated Representative to furnish to 

each of the other Parties copies of any such quarterly reports to be 

filed by the Station Two Designated Representative with 
\ 

-environmental regulatory authorities, as well as monthly reports 

tracking the Allotted Allowance consumption. ln addition, WKE 

and Big Rivers, as applicable, agree to cooperate and use their 

respective best commercial efforts to provide to the City and the 

Designated Representative for City's Station One Power Plant, as 
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soon as practicable but in any everit in a timely manner, any 

infonnation relating to Station Two operation or Allotted 

Allowances required for the Designated Representative for City's 

Station One Power Plant to prepare and file the annual report with 

environmental regulatory authorities regarding the receipt and 

disposition ofNOx allowances and emissions credits with respect 

to City's Station One Power Plant. 

(j) For purposes of any calculation of the number of 
' 

Allotted Allowances allocated or applied pursuant to this Section 

4.17, the number of Allotted Allowances resulting from such 
' 

calculation shall be rounded, if necessary, to the nearest whole 

number (e.g., 33.67 being rounded up to 34 and 33.34 being 

rounded down to 33) with one half of an Allotted Allowance being 

rounded up. 

4.18 The reasonable costs incurred by the Parties in connection 

with obtaining all governmental regulatory approvals and any 

.creditors' consents and approvals required for the Parties' 

respective execution of or perfonnance of the 2005 Amendments 

to Contracts, the Amendatory Station Two Agreement, the 

Guarantor's Consent and Aclmowledgement, the Big Rivers' 

Creditors' Subordination Agreement and the Big Rivers' Easement 

shall constitute SCR Capital Costs reimbursable as provided in 

Section 4.20(e). 
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4.19 The Parties acknowledge that the City, on the one hand, and 

each ofWKE, LEM and Big Rivers, on the other hand, have a 

vested interest in ensuring that the desi~ acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System meets certain schedules and that the Station Two SCR 

System performs to stated NOx removal capabilities, all as 

wmanted or guaranteed by the relevant bidders, vendors or 

contractors thereof (or as otherwise contempl&;ted in the contract(s) 

with such bidders, vendors or contractors), and that such Parties 

:may be damaged by reason of a failure by the Station Two SCR 

System to meet those schedules or wan-anted or guaranteed 

perfonnance capabilities. In light of those mutual interests the 

parties agree that: 

(1) The City shall diligently pursue (with counsel 

reasonably satisfactory to the Parties) and on behalf of 

the City, WKE, LEM and Big Rivers as their respective 

interests may appear, on a best commercial efforts 

basis, (i) any and all contractual rights and remedies 

that it may have against any bidder, vendor or 

contractor with respect to the Station Two SCR System 

or any component(s) thereof, or on account of any 

failure of or by that system to meet any of the 

schedules, perfonnance specifications, criteria or 
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capabilities warranted or guaranteed by such bidder, 

vendor or contractor, or otherwise on account of any 

misrepresentation, breach of wmanty or non-

fulfillment of any covenant or agreement on the part of 

that bidder, vendor or contractor in any manner relating 

to th:e Station Two SCR System (including without 

limitation, the pursuit of specific perfonnance and any 

liqutdated' damages or other relief available as a result 

of, or arising by reason of, any ·such failure, 

misrepresentation, breach or non-fulfillment), and (ii) 

any and all contractual rights and remedies that it may 

have againSt any provider of a surety, perfonnance or 

other bond with respect to the Station Two SCR Sys~ 

on behalf of any such bidder, vendor or cOntractor; 

(2) The City shall afford WKE, LEM and Big Rivers a 

· NYl45432730.6 (:862202.14) 

reasonable opportunity to participate in the City's 

efforts to pursue its and their respective rights and 

remedies as contemplated in subsection (1) above, 

including the right to promptly receive copies of all 

pleadings and correspondence with the relevant bidder, 

vendor or contractor, or provider of a surety, 

perfonnance or other bond, to attend all hearings and 

settlement discussions with that bidder, vendor or 
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contractor (or its counsel), or provider of a surety, 

performance or other bond (or any counsel thereof), and 

to approve any settlement oftb:e City's claims against 

that bidder, vendor or contractor, or provider of a 

. Surety~ performance or other bond (which approval 

shall not be unreasonably withheld, conditioned or 

delayed by WKE, LEM or Big Rivers); 
.· I' 

(3) The reasonable costs and expenses incurred by the City, 

WKE, LEM and B~g Rivers in connection With the 

foregoing efforts ("Collection Costs'') shall initi~ly be 

allocated between and promptly funded (or, as 

applicable, reimbursed) by the City and WKE (or, in 

the event the Station Two Agreement shall have expired 

or been terminated, by the City ·and Big Riv.ers) on a 

50%/50% basis, with 20% of any'amounts so allocated 

to and paid or reimbursed by WK.E being promptly 

thereafter reimbursed by Big Rivers to WKE upon its 

written request. To the extent any damages are 

recovered from the relevant bidder, vendor, contractor 

or provider of a surety, performance or other bond, the 

amounts so recovered shall first be used to 

proportionately reimburse the City, WKE and Big 

Rivers for the portions of the Collection Costs so 
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funded, paid or reimbursed by them, before such 

amounts are allocated between or among the Parties as 

contemplated in paragraphs (4), (5) and (6) below; 

(4) In the case of the proceeds ofliquidated damages (net 

NY14S432730.6 (:862202.14) 

of the damages used for the recovery of the Parties' 

Collection Costs as contemplated in ~aragraph (3)) 

payable as a result o~ a failure of the bidder, vendor or 

contractor to meet its guaranties or warranties as to 

NOx removal or its schedules with respect to 

completion or commercial operation after testing of the 

Station Two SCR System or a component thereof(such 

failure being in this paragraph (4) referred to as the 

''V ~dor Faiiure"), with respect to a particular day, such 

proceeds, after reimbursement of the reasonable costs 

and expenses of the Parties incurred in connection with 

submitting and enforcing a claim or the recovery of 

dalnages therefor, as the same shall be reallocated as 

provided in subsection (3) above, ·shall be applied as 

follows: 

(i) In the case ofliquidated damages payable due to a Vendor 

Failure consisting of a failure to meet its guaranties or 

warranties as to the NOx removal capability of the Station 
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Two SCR System or a component thereof, including a 

failure of the Station Two SCR System or a component 

thereof to meet such guaranties or warranties by a scheduled 

date, whether or not such Vendor Failure occurs or the. 

liquidated damages are payable during a NOx Season, the 

proceeds of such liquidated damages with respect to such 

particular day shall be paid and allocated between the City 

and WKE/LEM as follows: 

(A) if the percentage ofNOx removal capability of the 

Station Two SCR System resulting from or in light of 

such Vendor Failure equals or exceeds the Base NOx . 

Removal, all such proceeds of liquidated damages 

with respect to such day shall be paid by the City to 

WKEILEM;and 

(B) if the percentage ofNOx removal capability of the 

Station Two SCR System resulting from or in light of 

such Vendor Failure is less than the Base NOx 

Removal, there shall be allocated to the City from 

such proceeds of liquidated damages an amOunt 

detennined in accordance with the following fonnula: 

X= .3045 x (1-__ __.._ ___ ] x LDP 

45 

Y+(NRx Z) 
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·where: 

' X = amount to be alloeated to the City; 

NR = a fraction the numerator of which is the 

difference between the Base NOx Removal and 

the actual percentage ofNOx removal. capability 

of the Station Two SCR System (or a component 

thereof) resulting from such Vendor Failure and 

the denominator of which is the Base NOx 

Removal; 

Y = the SCR Capital Overcontrol Amount; and 

LDP =the amount of the proceeds of liquidated 

damages with respect to such particular da~ and 

Z == the final oontract price for the Station Two 

SCR System as determined in accordance with the 

SCR Contract and any settlement agreementS or 

the like that may be entered into by the City with 

the sqccessful bidder (with the prior written 

consent of Big Rivers and, during the term of the 

Station Two Agreement, WKE); 
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and the balance of such proceeds of liquidated damages shall 

be paid by the City to WKE/LEM. 

{ii) In the case of Hquidated damages payable due to a V enc;lor 

Failure to meet a scheduled date for the tie-in of duct work 

to ~ther of the. Station Two generating units, whether or not 

such Vendor Failure shall occur or such liquidated damages 

shall be payable during a NOx Season, the proceeds of such 

liquidated damages with respect to such particular day shall 

be paid and allocated between the City and WKEILEM as 

follows: 

(A) if the City shall have available to it for such day the 

full amount Qf its share of the Total Capacity of 

Station Two as allocated pursuant to Section 3 of the 

Power Sal:es Contract and due to such Vendor Failme 

WK.EILEM shall not have available to it the full 

amount of its surplus capacity from Station Two as 

allocated pursuant to Section 3 of the Power Sales 

Contract, the proceeds of such liquidated damages 

with respect to such particular day shall be paid by 

the City to WK.EILEM, 

(B) if the City shall not have available to it for such day 

the full amount of its share of the Total Capacity of 
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Station Two as allocated plirsuant to Section 3 of the 

Power Sales Contract, the proceeds of such liquidated 

damages with respect to such particular day shall be 

paid to and allocated between the City and 

WKEILEM, respectively, in the same proportion as 

(x) the amount (in MWs) of the City's full share of 

the Total Capacity of Station Two. that is not so 

available to the City for such day bears to (y) the 

amount (in MWs) of the full surplus capacity of 
Station Two allocated for such day to WKEILEM 

pursuant to Section 3 of the Power Sales Contract that 

is not so available to WKBILEM. 

In all cases, other than those in which paragraph (4) above is 

applicable, the proceeds of liquidated damages and of the payment 

of other claims or the recovery of other damages under contracts 

with the abovementioned bidders, vendors or contractors, or \Dlder 

any surety, perfonnance or other bond, after reimbursement. of the 

parties reasonable costs and expenses incurred in connection with 

submitting and enforcing claims or the recovery of damages 

. thereon, as the same shall be reallocated as provided in paragraph 

(3) above, shall be paid to and allocated between the City and 

WKEILEM in the same proportion as their average respective 

shares of the Total Capacity of Station Two as allocated pursuant to 
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Section 3 of the Power Sales Contract during each Contract Year 

from and including the· Contract Year which includes the first date 

of the relevant failure, breach action or omission of the bidder, 

vendor or contractor giving rise to such recovery, through and 

including the Contract Year in which such recovery is made. 

(6) In the event WKE, 1;-EM or Big Rivers shall receive from the City 

NY14S432730.6 (:862202.14) 

an allocated portion of the proceeds of any claims or any liquidated 

or other damages as contemplated in paragraphs ( 4) and (S) above 

(net of the damages used for the recovery of the Parties' Collection 

Costs as contemplated in paragraph (3)), WKE and LEM, on the one 

hand, and Big Rivers, on the other hand, agree that all such amounts 

shall be allocated to them or divided between them as set forth · 

below, except as otherwise expressly provided in this paragraph (6). 

(i) All liquidated damage amounts and other damage amounts 

Where: 

that shall be received from the City as contemplated in 

paragraph (5) above shall be divided such that WKE and 

LEM shall receive the portion thereof detennined by 

reference to the following fonnula and Big Rivers shall 

receive the balance: 

A =Jt. 
23.5 
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A = WKE1s and LEM's colleCtive allocated portion of such 

damages, expressed as a percentage (which shall not be a 

negative percentage); and 

B = The number of years (and/or portions thereof) remaining in 

the full "Tenn" of the Station Two Agreement as of the 

first date of the relevant failure of the Station Two SCR 

System or bidder, vendor or contractor giving rise to the 

claims(s) or damag~s contemplated in paragraph (5) above. 

(ii) All liquidated damage proceeds allocated and paid by the City 

to WKEILEM as contemplated in subparagraph (4)(i) above 

by reason of a Vendor Failure of the type described in that 

subparagraph ("Subparagraph ( 4)(i) Damages'') shall be 

· remitted to and retained by WKEILEM for their own account; 

provided. that WKE/LEM hereby agree to first use any such 

Subparagraph (4)(i) Damages for the acquisition ofNOx 

allowances or emissions credits to the extent required for the 

operation of Station Two and the generation ofWKE's or 

LEM's share of Total Capacity during the Tenn in the 

absence of a commercially·operational, conforming Station 

Two SCR System, before retaining such damages or using 

such damages for any other purpose; and provided further. 

that in the event, as of the expiration of the Term of the 
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Station Two Agreement or the early termination of the Station 

Two Agreement, the relevant bidder, vendor or contractor that 

paid such liquidated damages has not delivered and installed 

all components of the Station Two SCR System for whi~ it 

was responsible in confomrlty with the guarantees, warranties 

or other material commitments set forth in its contract with 

the City, then promptly following that expiration or 

tennination of the Station Two Agreement, WKEILEM shall 

pay to Big Rivers a share of the Subparagraph (4)(i) Damages 

actually received by it. or them (net of the amount of those 

damages used by WKE/LEM to acquire NOx allowances or 

emis~ions credits as contemplated above) equal to the 

percentage of all SCR Capital Costs for which WKEILEM 

were responsible under Section 4.20 of the Construction and 

Operation Agreement that have been funded by Big Rivers as 

of the expiration or tennination of the Station Two 

Agreement, together with interest on Big Rivers' share of 

. those Subparagraph (4)(i) Damages from the date first 

received by WKEILEM through the date paid to Big Rivers at 

the "Prime Rate" (as defined in the Station Two Agreement). 

(iii) All liquidated damage proceeds paid and allocated by the City 

to WKE/LEM as contemplated in subparagraph (4)(ii) above 

by reason of a Vendor Failure of the type described in that 
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subparagraph ("Subparagraph ( 4)(ii) Damages'') shall be 

remitted to and retained by WKEILEM for their own account; 

provided, that if the relevant Vendor Failure contemplated in 

subparagraph ( 4)(ii) and the contract between the City and the 

relevant bidder, vendor or contractor do not physically or 

contractually prevent the City (or WKE as the City's. 

contractual operator of Station Two) from restarting and 

operating either Station Two generating unit in accordance 

with the requirements of the Station Two Contracts following 

the expiration of the scheduled outage during which the tie-in 

of duct work to the Station Two generating units was 

originally scheduled to be completed, and if either (A) 

WKEILEM voluntarily extend that scheduled outage, ot; 

restart the Station Two generating units but thereafter 

voluntarily shut down either or both of those units, in either 

case in order to accommodate the completion of the tie-in of 

duct work, QI (B) either or both of the Station Two generating 

units suffer an unscheduled or forced outage due to a 

mech~cal or operati~nal problem unrelated to the tie-in of 

duct work and such ti~in of duct work is undertaken during 

the period that the unscheduled or forced outage continues, 

then any Subparagraph ( 4)(ii) Damages that are allocated and 

paid by the City to WKEILEM for the days (or portions 
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thereof) during which the scheduled outage was so voluntarily 

extended, for the days (or portions thereof) during which the 

Station Two generating units (or either of them) were so 

voluntarily shut down, or for the days (or portions thereof) of 

the unscheduled or forced outage during which the tie-in of 

duct work was so performed (as applicable), shall be allocated 

~between WKEILEM, on the one hand, and Big Rivers, on the 

other hand, based upon the fonnula set forth in subparagraph 

(6)(i) above, but with component "B" of that formula being 

the number of years (and/or portions thereof) remaining in the 

full Term of the Station Two Agreement as of the first date of 

·the relevant Vendor Failure contemplated in subparagraph 

(4)(ii) above. Notwithstanding the foregoing provisions of 

this subparagraph (iii), in the event an unscheduled or forced 

outage as contemplated above is required to be extended 

beyond the period that would have been required in order to 

correct or repair the mechanical or operational problems 

initially giving rise to that outa~e, in order to allow the 

completion of tie-in of duct work undertaken during that 

outage and necessary for the restart of either or both of the 

Station Two generating units, then WKEILEM shall be 

entitled to retain for their own account all Subparagraph 

(4)(ii) Damages paid for the days (or portions thereof) during 
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which that unScheduled or forced outage is extended to allow 

the completion of that work. 

(iv) As between WKEILEM, on the one hand, and· Big Rivers, on 

the other band, the Party(ies) receiving the proceeds of 

relevant liquidated damages or other damages from the City 

as contemplated in paragraph (4) or (5) above (net of the 

damages used for the recovery of the Parties' Collection Costs 

as contemplated in paragraph (3)) shall promptly thereafter 

pay to the other of those Parties its allocable share of those 

damages (if any) as contemplated in this paragraph ( 6) in 

immediately available funds. Notwithstanding anything . 

contained in this paragraph ( 6) to the contrary, Big Rivers 

shall not be entitled to receive any portions of the proceeds of 

any claims or any liquidated or other damages, as 

contemplated in paragraph (4) or (S) above, until such time as 

Big Rivers shall have funded its respective share of all SCR 

Capital Costs as contemplated in the Amendatory Station Two 

Agreement. The receipt or retention by WKEILEM of 

liquidated damages or other damages as contemplated in this 

Sectio~ 4.19 shall not preclude WKEILEM from asserting OJ: 

claiming that Big Rivers bas an obligation under the Station 

Two Agreement to contri~ute its share of the costs of any 

other SCR Capital Costs, Station Two Improvements costs or 
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Henderson Incremental Environmental O&M Costs 

associated with, resulting from or necessitated by the relevant 

Vendor Failure or other failure of the Station Two SCR 

System or the bidder," vendor or contractor contemplated in 
/ 

paragraph (4) or (5) above, as applicable, nor shall Big Rivers 

be deemed to be released or disc~ged from any such 

obligations. 

(7) A Party's respective entitlements to portions of the proceeds of 

liquidated damages as contemplated above shall not be affected by 

·any decision by such Party (or any of them) to separately acquire 

NOx allowances or emissions credits in order for the generation of 

its share of Total Capacity of Station Two (and in the case of the 

City, the generation of energy associated with the City's Station 

One Power Plant Rated Capacity) to remain compliant with th~ 

Federal and KentuckyNOx Regulations. The City agrees to hold 

all liquidated damages or other damages that may be recovered from 

a particular bidder, vendor or contractor (as contemplated in 

paragraph (4) or paragraph {5) above) in escrow for the benefit of 

the Parties until their respective shares (if any) thereof can be 

calculated and such amounts can be allocated and paid or distributed 

as contemplated in this Section 4.19. 

(8) The proceeds of any insurance maintained with respect to any 

damage or destruction of the Station Two SCR System or any part 
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thereof during the construction, start-up and. testing thereof or with 

respect to the completion of the Station Two SCR System shall be· 

applied by the City tQ the repair, reconstruction or completion 

thereo( as applicable. 

4.20 The SCR Capital Costs have been and shall be funded in the manner 
. . 

provided in this Section 4.20, notwithstanding ~y provisions to the contrary 

elsewhere in the Construction and Operation Agreement or the Power Sales 

Contract. In addition the amount of$123,584 shall be paid by WKE to the City 
' . . 

with respect to WKE' s proposed use of Alternate Fuel with respect to the two· 

initial catalyst layers of the Station Two SCR System and the SCR Capital 

Overcontrol Amount shall be paid to the City by WKE, in each case to the extent 

not already funded by WKE pursuant to the Interim Funding Agreement. The 

City shall apply all such amounts to the payment of such costs of the Station ~o 

SCRSystem. 

(a) Promptly upon all provisions of the 2005 Amendments to .Contracts· 

becoming fully effective as contemplated in Section 601 below, the City agrees to 

establish and maintain at a bank in Henderson, Kentucky, reasonably satisfactory 

to the Parties, an SCR Construction Account (the "SCR Account'') into which 

funds shall be deposited, and out of which payments shall be made, to fund the 

SCR Capital Costs not previously funded. 

(b) The Parties agree to continue the budget for SCR Capital Costs 

established by the Interim Funding Agrffelllent and to meet periodically to review 
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and, as needed, update such budget which shall not be amended, modified or 

supplemented absent the prior written consent of the City, WKE and Big Rivers, 

which consent shall not be unreasonably ~tbheld, conditioned or delayed. 

(c) Prio~ to the first day of each nionth, the City shall invoice· WKE (or, in the 

event the Station Two Agreement shall have been terminated, Big Rivers) in 

writing for WKE's SCR Capital Cost Share of the budgeted SCR Capital Costs 

that are anticipated by the City, in good faith, to be expended by it during the 

coming month, and that have not already been. funded by WKE pursuant to the 

Interim Funding Agreement. The City shall promptly provide WKE and Big 

Rivers with such information regarding those anticipated expenses as WKE (or . 

Big Rivers) may reasonably request Within five (5) business days after its 

receipt of that invoice, WKE (or, if the Station Two Agreement shall have been 

tennmated, Big Rivers) shall deposit int9· the SCR Account funds in an amount 

equal to its SCR Capital Cost Share of the budgeted SCR Capital Costs for that 

coming month. Within one (1) business day following that deposit by WKE, the 

City shall deposit into the SCR Account the City's SCR Capital Cost Share of 

such budgeted SCR Capital Costs that are anticipated to be expended during that 

coming nionth. Once both of those deposits have been made (but not before), the 

City shall be entitled to thereafter draw upon the SCR Account to fund the 

budgeted expenditures of the SCR Capital Costs actually incurred by it in the 

applicable month (or in any subsequent month to the extent the relevant 

expenditures anticipated for the applicable month are deferred to a subsequent 

month with the written concurrence of the City and WKE (or, if the Station Two 
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Agreement shall have been tenninated, Big Rivers)). In the event the actual 

expenditures of SCR Capital Costs associated with a particular aspect or 

component of the Station Two SCR System are less than the budgeted amounts 

therefor which were deposited by the City or WKE (or, if the Station Two 

Agreement shall have been tenninated, Big Rivers), the excess amounts in the / 

SCR Account shall be retained in the SCR Account to ftmd future unanticipated 

or unbudgeted SCR Capital Costs (with the written concurrence of the City, WKE 

and Big Rivers) or shall be released as contemplated in paragraph (d) beiow. In 

the event the actual obligations associated with a particular aspect or component 

of the Station Two SCR System require expenditures ofSCR Capital Costs in 

excess of the budgeted amounts and available amounts which were deposited by 

the City and WKE (or, if the Station Two Agreement shall have been terminated, 

Big Rivers) in the SCR Account, the amount of the deficiency in the SCR . 

Account shall be deposited in the SCR Account within five (5) business days by 

the City and WKE (or, if the Station Two Agreement shall have been terminated, 

Big Rivers) in accordance with their respective SCR Capital Cost Shares. · 

(d) The City agrees to hold and maintain all funds deposited into the SCR 

Account in trust for the City and WKE (and, if the Station Two Agreement shall 

have been tenninated, Big Rivers) and agrees to use such funds solely in 

connection with the SCR Capital Costs as provided in this Section 4.20. If, as of 

the completed construction and commercial operation date of the Station Two 

SCR System, any amounts remain in the SCR Account which are not required to 

fund budgeted SCR Capital Costs that have actually accrued or that can 
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reasonably be expected to accrue thereafter, those remaining amounts shall 

promptly thereafter be released by· the City from the SCR Account and returned to 

the City and WKE (and, if the Station Two Agreement shall have been 

terminated, Big Rivers) in the same propOrtions as those funds were deposited by 

those Partie8 into the S~ Account. In the event the Station Two Agreement 

shall have been tenninated and the rights of WKE under the Agreements shall 

have been cancelled or reassigned to ·Big Rivers prior to a releaSe of funds by the 

City from the SCR Account as contemplated in the preceding sentenet; and to the 

extent the funds so released to Big Rivers constitute a return of funds that were 

d~osited by WKE into the SCR Account as contemplated in paragraph (c) above, 

Big Rivers agrees to remit and pay to WKE such released funds within ten (1 0) 

business days following its receipt thereof without set-off, deduction or 

counterclaim. The covenant of Big Rivers in the preceding sentence shall survive 

the expiration or tennination of the Station Two Agreement and/or the 

· Construction and Operation Agreement. 

(e) The Parties agree that all ou~-of-:-pocket costs and expenses that may be 

incurred by them or any of them (other than the costs and expenses described in 

Section 4.19 (3) of the Construction and operation Agreement and other than a 

Party's cost to borrow or otherwise raise the funds required to be contributed by it 

toward SCR Capital Costs under this Agreement or under the Amendatory Station 

Two Agreement), whether pursuant to the 2005 Amendments to Contracts or the 

Interim Funding Agreement, in connection with (i) the initial design, acquisition, 

construction, installation, start-up and testing of the Station Two SCR System in 
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accordance with the 2005 Amendments to Contracts, the Interim Funding 

Agreement and the SCR Contract; '(ii) the development, negotiation and execution 

of the 2005 Amendments to Contracts, the Interim Funding Agreement, the 

Amendatory Station Two Agreement, the .SCR Contract, the Big Rivers' 

Easement, the Big Rivers' Creditors' Subordination Agreement and the 

Guarantor's Consent and Acknowledgement; or (iii) the obtaining of !ill 

governmental and third-party.consents or approvals required fQr such agreem.en~ 

or instruments or for the Station Two SCR System; shall constitute SCR Capital 

Costs. At such time as any Party shall incur any such out-of-pocket costs or 

expenses (other than the deposits required tQ be made.by WKE or the City into 

the SCR Account and other than the payinents ~equired to be made by ~e City 

from the SCR Account, each as contemplated in Section 4.20(c) above) and shall 

seek reimbursement of the same, that Party shall thereafter submit a written. · 

request for reimbmsement of such costs and expenses to the City with a copy to 

the other Parties (or, in the case of costs and expenses inCUITed by the City, shall 

notify WKE and Big Rivers in writing of such costs and expenses and of the 

City's intention to charge the same to the SCR Account as SCR Capital Costs), 

and all such requested costs and expenses shall be deemed to be added to the· 

approved SCR Capital Costs budget for the Station Two SCR System (to the 

extent they are not already included in that. approved budget) without further 

action on the part of any Party. Thereafter, such out-of-pocket costs and expenses 

shall be funded by the City and WKE into the SCR Account in the same manner 

as other budgeted SCR Capital Costs are funded pursuant to SectiOn 4.20(c) 
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above, and thereafter shall be paid by the City to the relevant Party :from the SCR 

Account within five business days, and a portion of those out-of~pocket costs 

shall be paid by Big Rivers to WK.E as co~templated in Section 19.4(b) of the 

Station Two Agreement (as added pursuant to the Amendatory Station Two . 

Agreement). Each Party agrees to provide reasonable documentation in support 

of a particular cost or expense claimed as being reimbursable to it hereunder upon 

the request of any other Party. 

(t) Upon completion of construction of the Station Two SCR System and 

settlement of all obligations to third parties (that is, to parties other than the City, 

Big Rivers, WKE, LEM or their Affiliates) relating to SCR Capital Costs or to 

costs funded with the SCR Capital OVerconttol Amount and the $123,584 with 

respect to alternate fuel with respect to the two initial catalyst layers of the Station 

Two SCR System, the City shall within forty five ( 45) days thereafter furnish to 

WKE and Big Rivers a final written accounting of all items of SCR Capital Costs 

and all items of costs funded with the SCR Capital Overcontrol Amount and such 

$123,584 with respect to. alternate fuel for the Station Two SCR System. WKE 

and Big Rivers shall have until sixty (60) days following receip~ of such 

accounting to question the suitability or correctness of any item thereof or to 

propos~ other costs for inclusion in that final accounting, and unless that proposed 

final accounting is so questioned, or other costs are so proposed within that 

period, the suitability and correctness of such accounting shall be conclusively 

presumed. In the event that WKE or Big Rivers shall question the suitability or 

correctness of any item or items of such accounting, or shall propose other costs 
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for inclusion in that accounting, the City shall review each such questioned item 

or items or additional costs· ~d notify WKE and Big Rivers ·in writing within 

thirtr (30) days thereafter as to whether or ~ot it found any error(s) or omission(s) 

and, if any such error(s) or omission(s) were found, such notice shall also set fo~ 

any reimbursements or payments required to correct such error(s) or omission(s). 

If, however, after such review and notice by the City, any such questions remain 

unresolved or differences between the parties persist regarding the proposed final 

accounting, the City, WKE and Big Rivers shall endeavor, in good faith, to 

resolve the same for a period of at least sixty (60) days. In the absence of such 

consensual resolution any party shall be free to resort to the courts to resolve the 

dispute. Upon the suitability and correctness of such final accounting being 

conclusively presumed, agreed or determined, and upon the making of any such 

requh:ed payments and reimbursements as a final settlement of accounts, the City 

shall close tQe SCR Account and distribute to WKE and the City their respective 

SCR Capital Cost Shares of any remaining b~ance. 

(g) Upon all provisions of the 2005 Amendments to Contracts becoming fully 

effective as contemplated in Section 601 below, the budget for SCR Capital Costs 

and the supplemental budget with respect to SCR Ammonia Costs, prepared and 

maintained as provided in the Interim Funding Agreement and approved as 

contemplated in Section 10 of the First Amendment to the Interim Funding 

Agreement shall continue as the approved budget for SCR Capital Costs and, in 

the case of such supplemental budget, as a supplement to the then current Annual 

Budget under·and for the purposes of this Construction and Operation A~ent, 
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the other Agreements and the Station Two Agreement, and the Parties' respective 

qghts and obligations hereunder and thereunder. 

4.21 In the event that subsequent to the date of the 2005 Amendments to 

Contracts, F~eral or Kentucky law and regulations shall require the treatment of 

any sulfuric acid-(''803'') emissions generated by the Station Two SCR System, 

the Parties agree (or in the event the Station Two Agreement shall have expired or 

shall have been tenninated as of that time, the City and Big Rivers agree) to 

negotiate in good faith the tenns and conditions of an arrangement under the 

Construction and Operation Agreement for the sharing and payment by them of 

the costs relating to such treatment of the S03 emissions. 

4:.22 Big Rlvers (or WKE as assignee of Big Rivers) will monitor the operating 

p~rformance of the Station Two SCR System as provided in Section III of Exhibit 

D to the Power Sales Contract (as added by the 2005 Amendments to Contracts 

and attached hereto) and will perform the fuel sampling and analyses to be 

performed by it as provided in Section V(C) and (D) of Exhibit E to the Power 

Sales Contract (as added by the 2005 Amendments to Contracts and attached 

hereto). 

Section: 203 Section 9.1 of the Construction and Operation Agi'eement is 

amended to read as follows: 

"9.1 In the event of the issuance of any Station Two Bonds subsequent to the 

date of the 2005 Amendments to Contracts with the prior written consent of 

Big Rivers (and, during the term of the Station Two Agreement, WKEILEM), 
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the applicable Bond Ordinance may establish and provide for the funding of 

such funds and accounts ·pertaining to such Station Two Bonds or to Station 

Two as Shall be approved in writing by Big Rivers (and during the tenn of the 

Station Two Agreement WKEILEM)." 

Section204 Section 14.4 of the Construction and Operation Agreement is 

amended to read .as follows: 

"14.4 ·The Annual Budget may be amended only with the written agreement 
of the Parties." 

Section205 Section 15.2 of the Construction and Operation Agreement is 

amended to read as follows: 

"15.2 Such books, reeords and accounts shall be audited by an independent 

certified public accountant or a finn of certified public accountants of 

recognized standing~ selected by the CitY. Such audit shall be completed 

within 120 days after the close of each Contract Year and ~ and Big 

Rivers shall be entitled to timely receipt of copies of the audit report of such 

accountant or finn of accountants and the accompanying financial statements. 

All such books, records and accounts shall be held and maintained by the City 

in confidence (and the City shall require its auditors to hold and maintain the 

same in confidence) for a period of five (5) years from the date of receipt, 

unless the same shall come into the public domain through no fault of the City 

or its auditors or unless disclosure thereof is required by applicable laws or 

regulations pertaining to the City or its auditors or any debt of the City with 
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respect to its municipal electric system or any Station Two Bonds or required 

for the exercise by the City of any of its rights or remedies under the 

Agreements or the Station Two Agr~ent" 

Section206 Section 18.4 of the Constructi9n and Operation Agreement is 
amended to read as fOllows: 

"18.4 During the term of this Agreement all proceeds from policies of 

insurance maintained with respect to damage or destruCtion of Station Two or 

any component thereof and obtained pursuant to this Section shall be paid and 

applied by the City and Big Rivers (and during the tenn of the Station Two 

Agreement by WKE) to the cost of repair, reconstruction and replacement of 

such damaged. or destroyed property unless otherwise agreed to by such 

parties; provided that if Station Two Bonds (that have been consented to as 

provided above) shall then be Outstanding such proceeds shall be paid and 

applied in accordance with the provisions of the applicable Bond Ordinance." 

Section 207 Section 28.1 of the Construction and Operation Agreement is 

amended to read as follows: 

''28.1 In the event Station Two Bonds (that have been consented to as 

pro:vided above) shall be at any time Outstanding, this Agreement shall be 

subject to the terms and provisions of the applicable Bond Ordinance. City 

and Big Rivers (and during the tenn of the Station Two Agreement, WKE) 

agree that they will not amend, modify or otherwise alter this Agreement in 

any manner that will conflict with the provisions of the applicable Bond 
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Ordinance as the same may, from time to time, exist." 

III. POWER SALES CONTRACT 

Section 301 Section 3.1 of the Power Sales Contract is amended to read as 

follows: 

"3.1 Subject to the allocation of surplus capacity~ Big Rivers ~Or to. WKEILE~ .. \ V 

as Big Rivers' assignee) as hereinafter provided, ·the Total Capacity and output of 

City's Station Two shall be reserved to and available for use by the City for the 

purpose of supplying the needs of the City and its inhabitants for electric power 
. . 

and energy in excess of the capabilities, from time to time, of its Existing System. 

For avoidance of any doubt, the Station Two capacity and associated energy to be 

reserved to and available for use by the City for any Contract Year to supply the 

needs of the City and its inhabitants for electric power and energy shall be 

determined only after giving effect to the application of the then rated capacity 

and associated energy of the City's Station One Power Plant (without any 

reduction for any off-system capacity sales therefrom) to supply such needs. 

Section 301A The title of Section 6 of the Power Sales Contract is amended to read as 

follows: 

"Section 6. PAYMENT FOR CAP A CITY, FUEL, ALLOCABLE 

SCR COSTS AND REAGENT REQUlREMENTS" 

Section 302 

follows: 
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"6. I' Big Rivers (or during the tenn of the Station Two Agreement, 

WKEILEM, as Big Rivers' assignee) shall pay to the City of 

Henderson Utility Comrirlssion capacity ':barges as hereinafter 

defined for the smplus capacity of Station Two allocated to it as 

provided jn Section 3 of the Power Sales Contract." 

Section 303 Section 6.2 of the Power Sales Contract is amended to read as 

follows: 

"6.2 Capacity charges payable by Big Rivers (or WKE/LEM, as 

Big Rivers' assignee), other than Allocable SCR Costs, for any 

Monthly Billing Period as provided in Section 6 of the Power Sales 

<;o~tract shall be in the same proportion of the Total Capacity 

~sts (exclusive of Allocable SCR Costs) of Station Two for such 

Monthly Billing Period as Big Rivers' (or WKEILEM's, as Big 

Rivers' assignee) allocation of surplus net send-out capacity of 

Station Two during such Monthly Billing Period bears to the total 

net send-out capacity of Station Two for such MonthlyBilling 

Period as established pursuant to Section 3 of the Power Sales 

Contract. Capacity charges payable by Big Rivers (or WKEILEM, 

as Big Rivers' assignee) for any Monthly Billing Period as 

provided in Section 6 of the Power Sales Contract consisting of 

Allocable SCR Costs shall be calculated as follows: 

(a) The amount of SCR Ammonia Costs for such Monthly 
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Billing Period allocated to Big Rivers (or WKE/LEM, as 

Big Rivers' assignee) shall be determined in accordance 

with the formula and related provisions set forth in Exhibit 

D to the Power Sales Contract (as added by the 2005 

Amendments to Contracts) a:ttached hereto; and 

(b) The amount of SCR Catalyst Acquisition Costs for · 

such Monthly Billing Period ~located to Big Rivers (or to 

WK.EILEM, as Big Rivers' Assignee) shall be determined 

in accordance with the fonnula and related provisions set 

forth in Exhibit E to the Power Sales Contract (as added by 

the 2005 Amendments to Contracts) attached hereto, 

subject to the provisions of Sections 6.8 and 6.9 below. 

Notwithstanding any other provision of the Power Sales 

Contract to the contrary, capacity charges payable by Big 

Rivers (or WKEILEM as Big Rivers' assignee) for a 

Monthly Billing Period during each Contract Year 

commencing with the initial Contract Year beginning 

June I, 2004 and ending with the expiration of the 

nineteenth (19th) Contract Year (i.e., a 20-year 

amortization) following such initial Contract Year, shall be 

adjusted so as to provide for each of the following: 

(i) in the event that the City's share of the Total Capacity of 
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Station Two as allocated pursuant to Section 3 of the Power 

Sales Contract for such Contract Year shall exceed its share 

of such Total Capacity for the Contract Year beginning 

June 1, 2004, a credit to Big Rivers (or WKEILEM, as Sig 

Rivers' assignee) in an amount equal to one-twelfth (1/12 ~ 

(or such greater fraction as appropriate in the case of a· 

Contract Year embracing fewer than 12 months) of the 

product obtained by multiplying the SCR Amortized Capital 

Cost per MW for such Contract Year, if any, by the nmnber 

ofMWs by which the City's share of the Total Capacity of. 

Station Two for such Contract Year exceeds its share of the 

Total Capacity of Station Two for the Contract Year 

beginning June 1, 2004; and 

(ii) in the event the City's share of the Total Capacity of Station 

Two as allocated plD'Suant to Section 3 of the Power Sales 

Contract for such Contract· Year shall be less th~ its share 

of such Total Capacity for the Contract· Year beginning 

June 1, 2004, an additional payment by Big Rivers (or 

WKEILEM, as Big Rivers' assignee) in an amount ~ual to 

one-twelfth (I /12th) (or such greater fraction as appropriate 

in the case of a Contract Year embracing fewer than 12 

months) of the product obtained by multiplying the SCR 

Amortized Capital.Cost per MW for such Contract Year, if 
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any, by the number of MW s by which the City's share of the 

Total Capacity of Station Two for such Contract Year is less 

than its share ofTotal Capacity of Station Two for the 

Contract Year beginning June I, 2004. 

Section 304 The initial paragraph of Section 6.3 of the Power Sal~ Contract is 

amended to read as follows: 

"6.3. The Total Capacity costs of Station Two for each Monthly 

Billing Period shall be the City's total cost resulting from the 

ownership, operation and maintenance of, and renewals and 

replaCements to, Station Two, except that the cost of fuels and 

Reagents with respect to Station Two shall not be included as such 

capacity costs and such capacity costs shall not include any SCR 

Capital Costs or any Debt Service except Debt Service on Station 

Two Bonds (which as applicable have been consented to by 

WKEILEM and/or Big Rivers as contemplated in the Construction 

and Operation Agreement, as amended by the 2005 Amendments 

to Contracts), if any. Such capacity costs shall include but are not 

limited to: 

(a) In the event Station Two Bonds shall be Outstanding, Debt Service · 

(as defined in the applicable Bond Ordinance with respect to such Station Two 

Bonds) for such Monthly Billing Period with respect to such Station Two Bonds. · 
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(b) One--twelfth (1112~ or such greater fraction as appropriate in the 

case of a Contract Year embracing fewer than 12 months) of all costs associated 

with the ~peration and maintenance of Station Two during such Contract Year, 

including, without limitation, Allocable SCR Costs and all other costs prop~ly 

chargeabl.e to PERC Accounts 408, 500, 502~ 505, 506, 51 o, s 11, 512, 513, 514 

and 924, and fiscal agency costs and expenses allocable to Station Two. 

(c) In the event Station Two Bonds shall be Outstanding, the amount, 

if any, which the City is required under the applicable Bond Ordinance with · 

respect to such Station Two Bonds to pay during such Monthly Billing Period into 

(i) the Station Two Account (Station Two 0. & M. Account) in the Operation and 

. Maintenance Fund, if any, so as to restore any minimum balance required to be 

maintained therein, and (ii) the Station Two Account (Station Two R. & R. 

Account) in the Renewals and Replacements Fund, if any, so as to restore any 

minimum balance required to be maintained therein, but in each case only if the 

applicable Bond Ordinance requiring such funding amounts had been approved by 

Big Rivers (and, as applicable, by ~EM); 

(d) The amount, if any, required to be paid during such Monthly 

Billing Period by (i) the City and Big RiverS (or WKEILEM, as Big Rivers' 

assignee) pursuant to Section 19.3(c) of the Power Sales Contract, (ii) the City 

and Big Rivers pursuant to Section 19.2 of the Power Sales Contract, and (iii) the 

City and WKE/LEM pursuant to Section 10.3(g) of the Station Two Agreement; 
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(e) Costs of renewals, replacements and additions (when such 

additions are agreed to by Big Rivers (or WKE/LEM, as ~ig Rivers' assignee)) 

which are not provided for through (i) proceeds of insurance, or (ii) funds 

available from proceeds of Station Two Bonds. 

(f) One-twelfth (1112) of all costs of administration apd general 

expense for Station Two during such Contract Year, and in~Iudiilg, but not limited 

to costs properly includible in FERC Accounts 920, 921, 923, 924, 925, 926, 928 

and930. 

(g) Any amounts paid or payable to ~ig Rivers (or WKE/LEM as Big 

Rivers' assignee) for such Monthly Billing Period under tenns ofthe Construction 

aild Operation Agreement (except any delayed pa)'lllent penalties as therein 

provided) not included in the foregoing. 

(h) Any other costs associated with Station Two which are not 

included in paragraphs (a) through (g) hereof." 

Section 305 Section 6.7 of the Power Sales Contract is amended to read as 

follows: 

"6. 7 Fuel and Reagent Requirements: ·Big Rivers (or WKEILEM, 

as Big Rivers' assignee) and the City shall each provide, at its own 
I 

cost, the full replacement of all fuels consumed from the Station 

Two fuel reserve for the production of electric energy used by it 

during each month. If at any time during the tenn of the Power 
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Sales Contract, the Station Two coal reserve shall fall below a full 

~ (30) days' supply, then upon written demand by either party, 

both parties shall increase their respectiv~ monthly additions to the 

coal resenre by five per cent (5%) until the coal reserve is restored 

to the am9utit sp~fied in such demand, not to exceed forty-five 

(45) days' supply for Station Two .. Fuel consumption by each 

party will be detennined on the basis of measured quantities, 

adjusted for heat content, and attributed to the parties on the basis 

of their respective uses of electric energy from Station Two during 

each month. Big Rivers (or WKEILEM, as Big Rivers' assignee) 

and the City shall each provide, at its own cost, the full 

rq>lacement of all Reagents consumed for its own use, which in 

the case oflime for the Station Two Flue Gas Desulfurization 

System shall be based on the tonnage of coal supplied by such 

party to produce the electric energy it takes from Station Two and 

the sulfur and BTU content of such coal." 

Section 305A The Power Sales Contract is amended by adding a new Section 6.8 to read 

as follows: 

"6.8 As an adjustment of payments otherwise due as provided in 

this Section 6 with respect to the SCR Catalyst Acquisition Costs 

of a Catalyst Layer, Big Rivers (or WKEILEM, as Big Rivers' 

assignee) or the City, or both of such Pm:ties, as applicable, shall 

make the Catalyst Refund Payment or Payments, if any, payable 
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with respect to a Catalyst Failure of such Catalyst Layer 

determined in accordance with the 'fonnula and related provisions 

set forth in Section IV and Section V of Exhibit E hereto, and, 

notwithstanding the provisions Sections 3, 6.1, 6.3 or 9.1 of the 

Power Sales Contract, each such Catalyst Refund Payment shall be 

due and payable within 60 days of the date of such. detennination 

pursuant to Exhibit E hereto." 

Section 30SB The Power Sales Contract is amended by adding a new 

Section 6.9 to read as follows: 

"6.9 The Parties agree that any proceeds received in connection 

with the sale or disposal of any catalyst layer (whether 9r not a 

''Catalyst Layer" as defined hereunder) pennanently removed 

from the Station Two SCR System, shall be applied solely for the 

following: (i) to offset the SCR Catalyst Acquisition Costs for the 

relevant new Catalyst Layer (if any) as provided in the definition 

of"SCR Catalyst Acquisition Costs" (as added by the 2005 

Amendments to Contracts), or (ii) if no new Catalyst Layer is then 

to be installed in place of such catalyst layer sold or disposed ot; 

to defray the ·costs associated with the operation and maintenance 

of Station Two." 

Section 306 Section 9.1 of the Power Sales Contract is amended to read as 

follows: 
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"9.1., On or before the twentieth (20th) day of eac~ calendar month 

during each Contract Year Big Rivers (or WKEILEM, as Big 

Rivers' assignee) shall pay to the City ofHenderson Utility 

Co~ssion in payment for its allocated Station Two capacity 

during th~ cUrren* Monthly Billing Period all capacity charges due 

from·Big Rivers (or WKE/LEM, as Big Rivers' assignee) for such 

Monthly Billing Period in accordance with Section 6 of the Power 

Sales Contract Such payments shall be made on the basis of the 

Annual Budget in effect for the Contract Year that includes such 

~onthly Billing Period which, for purposes of calculating SCR 

Ammonia Costs and SCR Catalyst Acquisition Costs with respect 

to such Contract Year estimated for purposes of such Annual 

Budget to be allocated to Big Rivers (or WKEILEM, as Big 

Rivers' assignee) for such Monthly Billing Period in accordance 

with Section 6.2(a) and (b) of the Power Sales Contract, shall 

reflect the allocation of SCR Ammonia Costs and SCR Catalyst 

Acquisition Costs in accordance with the applicable fonnulae set 

forth in Exhibit D and Exhibit E hereto. Payments shall be deemed 

complete upon the posting thereof in the regular United States 

mail, properly addressed and affixed with postage or upon receipt 

by wire transfer by a bank designated by the City for such 

pUipose." 
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Section 307 Section 9.3 of the Power Sales Contract is amended to read as 

follows: 

"9 .3 Off-Setting Accounts: Big' Rivers (or WKEILE~ as Big 

Rivers' assignee) shall have the right to off-set accounts payable 

under this Agreement by any payments due i! under Section 13.6 

of the Construction and Operation Agreement and ·thereupon shall 

pay to the City of Henderson Utility Conunission any remainhig 

balance of the off-set account Off~setting of accounts shall be 

employed in detennining any delayed payment charges as provided 

h . " erelll. 

Section308 Section 9.4 of the Power Sales Contract is amended to read as 

follows: 

"9.4 As quickly as is reasonably possible but in no event later than 

· one hundred twenty (120) days after the end of each Contract Year 

Big Rivers (or WKB/LEM, as Big Rivers' assignee) shall submit to · 

the City a detailed statement of the actual capacity costs for all 

Monthly Billing Periods of such Contract Year, based on the 

annual audit of accounts provided for in Section 11 of the Power 

Sales Contract. I~ on the basis of such statement, actual aggregate 

capacity costs for such Contract Year payable by Big Rivers (or 

WKEILEM, as Big Rivers' assignee) exceed the estimates thereof 

in the Annual Budget on the basis of which Big Rivers (or 
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WKEILEM, as Big Rivers' assignee) has made payments, Big 

Rivers (or WKEILEM, as Big Rivers' assignee ) shall pay 

promptly to the City of Henderson Utility Commission the 

· ~ditional amount to which the City is entitled. I'( on the basis of 

such state,ment, the actual aggregate capacity costs for such 

Contract Year payable by Big Rivers (or by WKEILEM, as Big 

Rivers' assignee) are less than the estimates thereof in the Annual 

Budget on the basis of which Big Rivers (or·WKE/LEM, as Big 

Rivers' assignee ) has made payments, such excess shall be 

credited against Big Rivers'( or, WKEILEM, as Big Rivers' 

assignee) next monthly payment or payments hereunder, or paid to 

Big Rivers (or to WKEILEM, as Big Rivers' assignee) if no such 

paymerits are due from Big Rivers (or WKE/LEM, as Big Rivers' 

assignee)." 

·Section 309 Section 11.1 of the Power Sales Contract is amended to read as 

follows: 

"11.1 There shall be an annual audit oftbe financial accounts of 

the City's Station Two by an independent certified public 

accountant or a finn of certified public accountants of recognized 

standing, selected by the City. Such audit shall be completed 

· within 120 days after the close of each Contract Year and WKE 

and Big Rivers shall be entitled to receipt of copies of the annual 

audit report of such accountant or finn of accountants and the , 
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accompanying financial statements within that 120-day period. 

Such financial statements, accounts and reports shall be held and 

maintained by the City in confidence (and the City shall requite its 

auditors to bold and maintain the same in confidence) for a period 

offive (5) years from the date of receipt,. unless the same shall 

come 'into the public domain through no fault of ~e City or its 

auditors, or unless disclosure thereof is required by applicable ~aws 

or regulations pertaining to the City or its auditors or any debt with 

respect to its municipal electric system or any Station Two Bonds 

or required for the exercise by the City of any of its rights or 

remedies under the Agreements or the Station Two Agreement" 

Section310 Section 18.1 of the Power Sales Contract is amended to read as 

follows: 

"18.1 IIi the event Station Two Bonds (as applicable, that have 

been consented to by Big Rivers and/or WKEILEM as 

contemplated in the Power Sales Contract or the Construction and 

Operation Agreement) shall be at any time Outstanding, this 

Agreement shall be subject to the tenns and provisions of the 

applicable Bond Ordinance. City and Big Rivers (and during the 

tenn of the Station Two Agreement, WKE and LEM) agree that 

they will not amend, modify or otherwise alter this Agreement in 

any manner that will impair or adversely affect the security 

afforded by the provisions of this Agreement to the holders of any 
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such Station Two Bonds, for the payment of principal, interest and 

premium, if any, thereon, so long as any of such Bonds are 

Outstanding and unpaid, or until provisio~ is irrevocably made for 

the payment thereof" 

Section 311 Section 19.1 of the Power Sales Contract is hereby deleted in its 

entirety. 

Section312 Section 19.2 of the Power Sales Contract is hereby renumbered as 

Section 19 .I and amended to read as follows, provided that this Section 19.1 shall be and 

remain suspended as among the parties to the extent provided in and in accordance with 

Section 9.4(b)(l) and Section 10.3(g) of the Station Two Agreement: 

"19.1 Big Rivers and the City agree as follows: 

(a) Big Rivers shall remit and pay to the City by wire transfer, within 

two (2) business days following its receipt of a written request therefor :from the 

City, immediately available funds in an amount not to exceed $1,050,000 in the 
. . 

aggregate (the ''Maximum Funding Limit"), for. use by the City to fund one or 

more major renewals or replacements with respect to Station Two in ord~ to keep 

Station Two in good operating condition (including without limitation, any such 

major renewals or replacements required to correct any unusual loss or damage 

with respect to Station Two). The City's use of the funds contemplated above 

shall be limited to those situations where a sufficient budget was not previously 

established in the then current Annual Budget for Station Two, but then only to 

the extent that the expenditure for such renewal or replacement is required on an 
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expedited basis and in advance of the time by which the Parties could otherwise 

meet to separately budget and fund the expenditure. The City's written request 

for funds contemplated above shall include a description of the major renewals or 
. ' . 

replacements for which the funds are requested, the reason for their expenditure, 

the amount of :funds so requested, the City's good faith estimate of the actual cost 

of the relevant renewals or replacements, and the 'bank account of the City to 

which the funds are to be wire transferred (with appropriate wiring instructions). 

(b) The City shall be entitled from time to time, in its 

discretion, to submit multiple requests for funds from Big Rivers 

pursuant to this Section 19.1; provided, however, that the 

following additional conditions or limitations shall apply to the 

funding obligations of Big Rivers under this Section 19.1 for all 

purposes: 

NY145432730.6 (:862202.14) 

(i) the maximum amount of funds that Big Rivers shall be 

obligated to remit and pay to the City pursuant to this 

Section 19.1 during any consecutive twelve (12) month 

period (for all renewals and replacements, collectively, to 

be funded as contemplated in this Section 19.1) shall not 

exceed the Maximum Funding Limit; 

(ii) the City may not request funds hereunder in increments of 

less than $10,000; 

(iii) Big Rivers shall not be required to remit or pay funds to the 
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City hereunder in excess of that portion of the cost of the 

·relevant renewals or replacements corresponding with the 

share of the Total ~apacity·from Station Two then allocated 

for use by Big Rivers pursu~t to Section 3 of the Power 

Sales Contract, except that, in the case of a renewal or 

replacement the ~st of which constitutes a SCR Catalyst 

Acquisition Costs, the portion of such cost shall correspond 

with the allocation of such SCR Catalyst Acquisition Costs 

to Big Rivers as provided in Section 6.2 of the Power Sales 

Contract, 

(iv) the City shall not request funds in excess ofits good faith 

estimate of the cost of such renewals or replacements, and 

hereby agrees to promptly repay to Big Riv~ any amounts 

funded by Big Rivers in excess of the actual cost thereof 

plus any interest earned on such amounts, and 

(v) the City shall also contemporaneously fund, out of its own 

resources, that portion of the cost of such renewals or 

replacements corresponding with the City's shar~ of the Total 

Capacity of Station Two at that time reserved for the City 

pursuant to Section 3 of the Power Sales Contract (or, in the 

case of SCR Catalyst Aequisition Costs, corresponding with 

the City's share of such costs as contemplated in Section 6.2 

of the Power Sales Contract). 
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Section 313 Section 19.3 of the Power Sales Contract is hereby renmnbered as 

Section 19.2 and amended to read as follows: · 

"19.2 Big Rivers and the City agree as follows: 

(a) Big Rivers shall continue the Big Rivers Station Two 

Operation and Maintenance Fund and shall have on 

deposit therein funds in the amount of $400,000 (the 

"Big Rivers O&M Minimum Balance"). In the event 

' 
an amount is withdrawn therefrom as hereinafter 

provided, Big Rivers agrees to make monthly levelized 

payments into the Big Rivers Station Two Operation 

and Maintenance Fund, so as to restore the Big Rivers 

O&M Minimum Balance within twelve months. All 

interest on such amounts shall be repaid to Big Rivers 

at the end of each calendar year, and all amounts in 

such Fund shall be paid to Big Rivers upon temrlnation 

or expiration of the Power Sales Contract. Amounts 

from this Fund shall be withdrawn in accordance with 

Section 19.2(c) ofthis Power Sales Contract; and 

(b) The City shall continue the City Station Two Operation 

and Maintenance Fund and shall have on deposit therein 

· · funds in the amount of$1 00,000 (the "City O&M 

Minimum Balance''· In the event an amount is withdrawn 
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therefrom as hereinafter provided, the City agrees to make 

monthly levelized payments into the City Station Two 

Operation and Maintenance Fund each month, so as to 

restore the City's O&M Minimum Balalice within twelve 

Il)onths. All interest on such amounts shall be repaid to 

the City at the end of each calendar year, and all amounts 

in such Fund shall be paid to the City upon tennination or 

expiration of the Power Sales Contract Amounts from this 

Fund shall be withdrawn in accordance with Section 

19.2(c) of the Power Sales Contract; and 

(c) All required expenditures for operation and 

maintenance not .otherwise provided for, other than 

with respect to SCR Ammonia Costs and SCR Catalyst 

Acquisition Costs, shall be paid from the Big Rivers 

Station Two Operation and ~aintenance Fund and the 

City Station Two Operation and Maintenance Fund, 

respectively, and such payments shall be made in the 

same ratio as the then effective allocation of Station 

Two capacity between Big Rivers and the City in 

accordance with Section 3 of the Power Sales 

Contract. Required expenditmes for operation and 

maintenance constituting SCR Ammonia Costs and 

SCR Catalyst Acquisition Costs not otherwise 
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provided for shall be paid ·from the Big Rivers Station 

Two Operation and Maintenance Fund in an amount as 

pl"9vided in Section 6.2 of the Power Sales Contract 

for the allocation of SCR .A.mtilonia Costs and S.CR 

Catalyst Acquisition Costs to Big Rivers and the 

balance of such expep.ditures for SCR Ammonia Costs 

, and SCR Catalyst Acquisition Costs shall be made 

from the City Station Two Operation and Maintenance 

Fund. 

Big Rivers agrees that promptly following the expiration or 

termination of the Station TWo Agreement and disbursement of 

amounts in the Big Rivers Station Two Operation and Maintenance 

Fund as provided in the Station Two Agreement, it will fund the· 

Big Rivers Station Two Operation and Maintenance Fund to the 

same extent as would have iriitially been required of it under this 

Section 19.2 had such funding not been provided by WKE 

pursuant to Section 1 0.3(f) of the Station Two Agreement and Big 

Rivers agrees that it will comply thereafter with the provisions of 

this Section 19.2." 

Section 314 A new Section 21.4 is added to the Power Sales Contract to read as 

follows: 

''21.4 Since the City's Electric Li_gbt and Power Refunding 
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Revenue Bonds, Station Two Series, dated as ofMarch 1, 1973, 

have been paid in accordance with their tenns, the two couniy 

restriction provided for in the In~al Revenue Service Letter 

Ruling, dated January 26, 1971, shall no longer be applicable with 

respect to the operation of the Henderson-Daviess System and the 

City Electric System referred to in Section 21.1 abpve (or to the 

capacity or energy generated ·by Station Two), and, accordingly, 

the parties to the Power Sales Contract agree that the provisions of 

Section 21.1, 21.2 and 21.3 of this Power Sales Contract will no 

longer be applicable or have any force or effect with respect to the 

capacity and energy generated after the date of payment of such 

Bonds by Station Two or the City's Station One Power Plant." 

BIG RIVER$ ASSIGNMENT 

Section401 Section 37.1 of the Construction and Operation Agreement, 

Section 24.1 of the Power Sales Contract and Section 15.1 of the Joint Facilities Agreement 

are each amended by adding the following: 

"Notwithstanding anything to. the contrary contained in this 

Agreement or the other Agreements (as hereinatter defined) or the 

Station Two Agreement, in addition to the assignment of such 

Agreements by Big Rivers to the United States of America, Big 

Rivers may assign its rights and interests under the Agreements, 

including this Agreement, and the Station Two Agreement as 

security for, and may grant a security interest herein and therein 
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pursuant to the Mortgages (as hereinafter defined) as security for, 

any and all of its obligations to the other mortgagees or secured 

parties specifically identified in the Mortgages as being secured 

thereby; provided that in. exercising any of its rights or remedies 

arising out of such assignment of rights and interests as security, 

no such mortgagee or secured party (other than WKE, LEM or 

Western Kentucky Energy Corp., or their respective successors or 

permitted assigns under Section 15 of the Station Two Agreement 

or under this Agreement or the other Agreements, in the exercise 

of any rights that they may have under or pursuant to any 

Agreement, the Station Two Agreement or any other "Operative 

Document" (as defined in the Station Two Agreement)), shall itself 

have the right to occupy, operate or maintain Station Two or 

exercise any other right, remedy or interest so assigned, pledged or 

granted as aforesaid, unless it shall meet the requirements set forth 

in clauses (i) to (iii), ii_lclusive, below, as if it were a transferee or 

assignee as provided therein (the aforementioned limitation not to 

be deemed to limit any foreclosme of the mortgage liens and 

. security interests so long as upon foreclosure the transferee or 

assignee of such rights and interests, whether or not including the 

mortgagee or secured party, shall meet the requirements set forth 

in clauses (i) to (iii), inclusive); and each such mortgagee or 

secured party may transfer or assign the rights and interest(s) so 
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assigned, pledged or granted as secwity pursuant to a sale in 

foreclosure of the lien of any of the Mortgages, or a sale in iieu of 

a foreclqsure of the lien of any of the Mortgages (or the exercise of 

power of sale); provided that, except in the case ofWKE, LEM 

and Western Kentucky ~nergy Corp., and their respective 

successors or permitted assigns under Section 15 of the Station 

Two Agreement or under this Agreement or the other Agreements, · 

in the exercise of any rights that they may have under or pursuant 

to any Agreement, the Station Two Agreement or any other 

"Operative Oocument" (as defined in the Station Two Agreement), 

(i) the transferee or assignee shall be an electric utility, 

combination electric and gas utility or an Affiliate thereof (as 

hereinafter defined) and shall assume all of the duties and 

obligations of Big Rivers under the Agreements and the Station 

Two Agreement, including, without limitation, all other 

agreements that relate to the interest being transferred or assigned, 

(ii) such transferee or assignee that undertakes such duties and 

obligations of Big Rivers as aforesaid is authorized by all 

appropriate regvlatory authorities and under applicable law to 
J 

fulfill such duties and obligations, and (iii) such transferee or 

assignee is approved by the City, which approval shall not be 

· unreasonably withheld, conditioned or delayed, and in 'its 

consideration of such approval it is understood that the City may 
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take into account, among other relevant matters, the experience 

and reputation of such transferee or assignee in operating and 

maintaining coal-fired electric generating facilities similar to . . 

Station Two, the creditworthiness of such transferee or assignee 

and whetl)er.the business or interest of such transferee or assignee 

(or its Affiliate) is in conflict with the interest of the City. For 

purposes of this Section the following terms as used in this Section 

shall be defined as follows: 

(I) The term "Mortgages" shall mean (i) the Restated 

Mortgage and Security Agreement, dated as of July 15, 1998, 

among Big Rivers, as mortgagor, and the United States of America 

a~ting through the Rural Utilities Service, Ambac Assurance 

Corporation and the National Rural Utilities Cooperative Finance 

Corporation (together, the "Original Mortgagees"), recorded in 

Mortgage Book 559, page 1, Office of the Henderson County 

Court Clerk, (ii) the Supplemental Mortgage and Security 

Agreement dated as of April 1, 2000, ainong the Big Rivers, as 

Mortgagor, and the Original Mortgagees, PBR-1 Statutory Trust, 

PBR-2 Statutory Trust, PBR-3 Statutory Trust, FBR-1 Statutory 

Trust, FBR-2 Statutory Trust and Ambac Credit Products, LLC 

(together, the "Supplemental Mortgage Mortgagees'', recorded in 

Mortgage Book 621, page 285, Office of the Henderson County 

Court Clerk, (iii) the Second· Restated Mortgage and Security 
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Agreement among Big Rivers, as mortgagor, and the Supplemental 

Mortgage Mortgagees and Credit Suisse First Boston, acting by 

and through its New York Branch (together, the "Second Restated 

Mortgage Mortgagees"), recorded in Mortgage Book 647, page 

125, Office of the Henderson Coooty Court Clerk, (iv) the Third 

Restated Mortgage and Security Agreement, dated as of August 1, 

2001, among Big Rivers, as mortgagor, and the Second Restat¢ 

Mortgage Mortgagees and U.S. Bank National Association, as 

Trustee, recorded in Mortgage Book 679, page 1, Office of the 

Henderson County Court Clerk, as amended by the First 

Amendment to Third Restated Mortgage and Security Agreement 

dated as of July 15, 2003, recorded in Mortgage Book 812, page 

599, Office of the Henderson County Court Clerk, (v) the 

Mortgage and Security Agreement (LEM Mortgage), dated as of 

July 15, 1998, among Big Rivers, LG&E Energy Marketing Inc., 

Western Kentucky Energy Corp., LG&E Station Two Inc., and 

WKE Corp. recorded in Mortgage Book 559, page 199, Office of 

the Hen~erson County Court Clerk, as amended by the First 

Amendment to Mortgage and Security Agreement (LEM 

Mortgage) dated as of August 22, 2002, recorded in Mortgage 

Book 749, page 805, Office of the Henderson County Court Clerk, 

(vi) the Mortgage and Security Agreement, dated as of July 15, 

1998, among Big Rivers, Western Kentucky Energy Corp., LO&E 
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Energy Marketing Inc., WKE Station Two Inc., and WKE Corp. 

r~rded in Mortgage Book 559, page 123, Office of the 

Henderson County Court Clerk, (vii) the ~ubordinated Mortgage 

and Security Agreement, dated as of April!, 2000, among Big 

Rivers, P~R~ 1 Statutory Trust, PBR-2 Statutory Trust, PBR~3 

Statutory Trust, FBR-1 Statutory Trust, FBR:.2 Statutory Trust, 

PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-1· OP Statutory Trust, FBR-2 OP Statutory 

Trust, Ambac Credit Products, LLC, AME Investments, LLC, 

Cobank, ACB, Bluegrass Leasing, Fleet Real E~te, Inc., AME 

Asset Funding, LLC, and Ambac Assurance Corporation, recorded 

in Mortgage Book 621, page 328, Office of the Henderson County 

Court Clerk, and (viii) any instrument or instruments that replace 

or are substituted for any of the foregoing instruments, in the case 

of (i) through (viii) above, as the same may be further amended or 

supplemented from time to time. 

(2) The term "Agreements" shall mean the Construction and 

Operation Agreement, the Power Sales Contract and the Joint 

Faciliti~ Agreement, in each case as amended and supplemented 

from time to time. 

(3) The term ''Affiliate" of any designated entity_shall mean 

any entity that has a relationship with the designated ~tity 

whereby either of such entities directly or indirectly controls, is 
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controlled by, or is under common control with the other. For this 

purpose, the tenn "control" means the power, direct or indirect, of 

one entity to direct or cause the 4irection of the management or 

policies of another, whether by contract, through voting securities 

or otherwise. -

V. CONSENT AND AGREEMENT 

Section 501 WKE and LEM, as assignees of certain of the ri'gbts, title and 

interests of Big Rivers under the Agreements and pursuant to their respective assumptions of 

certain of the obligations of Big Rivers under the Agreements, all pursuant to the Station Two 

Agreement and the Assignment and Assumption Agreement, hereby consent ~d agree to the 

amendments to the Agreements contained in the 2005 Amendments to Contracts (subject to 

) the conditions and limitations set forth in the 2005 Amendments to Contracts), and the Parties 

agree that under and pursuant to the Station Two Agreement and the Assignment and · 

Assumption Agreement, WKE and LEM shall, as such assignees, be entitled (whether or not 

so specified in the Agreements and the 2005 Amendments to Contracts) as aforesaid, to all 

the rights, title and interests of Big Rivers under the 200_5 Amendmen~ to Contracts and shall 

be bound (whether or not so specified in the Agreements and the 2005 Amendments to 

' 
Contracts) to pmonn such obligations of Big Rivers under the 2005 Amendments to 

Contracts. (other than Big Rivers' obligation pursuant to Section 201 or Section 401 thereof) 

that are assumed by WKE and LEM pursuant to· the Station Two Agreement and the 

Assignment and Assumption Agreement and arise or otherwise exist during the term of the 

Station Two Agreement (except as otherwise provided, and subject to the limitations in the 
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Station Two Agreement), as well as bound by their respective obligations as Parties 

hereunder. 

VJ. REQUIRED APPROVALS; EFFECTIVE DATE; REPRESENTATIONS AND 
ACKNOWLEDGEMENTS; TERMINATION OF INTERIM AGREEMENTS; 
MISCELLANEOUS. 

Section 601 Th"e Parties agree that: 

(a) Bach Party 'shall use its commercially reasonable efforts to 

cooperate with the other Parties to obtain at the earliest practicable time all 

~ovemmental regulatory approvals and any creditors' consents and approvals 

required for ~e Parties' respective execution, delivery and performance of the 

2005 Ame~dments to Contracts, the Amendatory Station Two Agreement, the 

Guarantor's Consent and Aclmowledgment, the Big Rivers' Creditors' 

Subordination Agreement and the Big Rivers' Easement, and ea'* Party shall 

otherwise use its commercially reasona'\>le efforts to satisfy for its part the 

. conditions of the effectiveness of all provisions of the 2005 Amendments to 

Contracts applicable to it or for which it is responsible as set forth in subsection 

(b) of this Section 601. 

(b) Upon the execution and delivery of the 2005 Amendments 

to Contracts by the P&¢es this Section 601 shall become effective and, 

notwithstanding anything to the contrary set forth elsewhere herein, all other 

provisions of the 2005 Amendments to Contracts shall become effective only 

upon the date (based as to clauses (i), (ii) and (iii) below on certifications by the 

· : Parties as set forth in clause (iv) below) of the last of the following to occur: 
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(i) each Party shall have received all regulatory and other 

approvals, consents and authorizations required or necessary (A) 

for the effectiveness of all the provisions of the 2005 Amendments 

to Contracts with respect to all Parties thereto and the performance 

by the Parties of their respective duties and obligations hereunder, 

and for all the provisions of the 2005 Amendments to Contracts to 

become the legal obligation of all Parties thereto,' (B) for the 

effectiveness of the Amendatory Station Two Agreement as to all 

parties thereto and the performance by all such parties of their 

respective duties and obligations thereunder, and for the 

Amendatory Station Two Agreement to become the legal and 

binding obligation of all parties thereto; (C) for the execution and 

delivery by all relevant parties of the Big Rivers' Easement and the 

Big Rivers' Creditors Subordination Agreement and the 

performance by such parties of their respective duties and 

obligations thereunder, and for the Big Rivers Easement and the 

Big Rivers Creditors' Subordination Agreement to become the 

legal obligation of all such parties, including in the case of 

subclauses (A) through (C) above, without limitation, any 

approvals, consents or authoriZations that may be required from the 

Kentucky Public Service Commission, the Rural Utilities Service. 

or any other creditor of Big Rivers that may hold one or more 

security interests in Big Rivers' interests in the Agreements or the 
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real property that is the subject of the Big Rivers~ Easement; 

(ii) the Amendatory Station Two Agreement, the Big Rivers 

Easement and the Big Rivers' Creditors' Subordination Agreement 

shall have been executed and delivered by the respective parties 

thereto and ~1 the provisions thereof shall, either before or 

contemporaneous with all provisions of the 2005 Amendments to 

Contracts, have become effective and binding on such parties; ahd 

(iii) LG&E Energy LLC shall have executed and delivered the 

Guarantor's Consent and Acknowledgement and received all 

regulatory and other approvals, consents and authorizations 

required therefor. 

(iv) Each Party shall have furnished to the other Parties a 

written certificate to the effect that for its part each of the 

conditions set forth in clauses (i), (ii) and (iii) above, has been 

satisfied. 

(v) The Parties shall have delivered each to the other, such 

opinions of counsel and other documentation in customary fonn 

and substance relating to the 2005 Amendments to Contracts and 

the other agreements referred to in this subsection (b) reasonably 

evidencing the due authorization, execution and delivery thereof 

the binding effect and enforceability thereof, the receipt of all 

required regulatory, creditor and other approvals thereof and 

NY145432730.6 (:862202.14) 94 
Case No. 2019-00 __ 
Application Exhibit 14 

Page 95 of 123 



.!' 

.. . . 
; ·.· . . . 

~ . . .. 
:, .. 

•.··.· . .. : 

. . : .. 
• • o' o z' ~ · , o 

.· : . 

. (a) 

' 
'NY14SIIn~016 (:t62702.l4) 

'!( :. ' 
•,' 

o • 1 I ' I •_-,,• :o 

• 0.: •• 

c~se N"~.'.2oia-oo ·.. . 
APPlfcat~o:rl Exhi·bit 14 

. Page 96 'o{ 123 

95 . ' 

,. 



.. . J 

bas full power and authority to conduct its business as presently conducted, and to execute, 

deliver and perform the 2005 Amendments to a;>ntracts. 

(b) The execution, delivery and perfotmance of the 2005 Amendments to 

Contracts have been duly authorized by all necessary action on the part of such Party and do not 

·require approval or consent of, or notice to, ~y creditor or any trustee or bolder of any 

·. indebtedness or other obligations of such Party or any indebtedn~s entitled to any security 

interest jn any property, rights or interests of such Party, other than such approvals, consents and 

other action as have been duly obtained or taken. 

(c) Neither the execution, delivery or performance by such Party of the 2005 

Amendments to Contracts, nor the consummation by such Party of the transactions contemplated 

thereby, will conflict with or result in any violation of or constitute a default under any terms of 

any material agr~ement, mortgage, contract, indenture, lease or other instrument, or any 

applicable law, by which such Party or. its properties or assets are bound. 

(d) The execution, delivery or performance by such Party of any provision of 

the 2005 Amendments to Contracts, do not require the consent or. approval of, the giving of · 

notice to, the regir$"ation with, or the taking of any other action in respect of, any government 

authority or agency, including any judicial body, other than such consents, approvals, notices, 

registration or other action which have been duly obtained, given, sent or taken. 

(e) These 2005 Amendments to Contracts have been duly executed and 

delivered by such Party and constitute the legal, valid and binding obligation of such Party 

enforceable against such Party in accordance with its terms, except as such enforcement may be 
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limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 

affecting the rights of creditors generally and by general principles of equity, regardless of 

whether enforcement is sought in a proceeding in equity or at law. 

(f) There are no pending or to the actuallmowledge of such Party, threaten~ 

actions or proceedings by or before any court or ad~inistrative agency that, either individually or 

in the aggregate, are reasonably likely materially and adversely to affect the ability of such Party · 

to perfonn its obligations under these 2005 Amendments to Contracts. 

Section 603 Each of the Parties aclmowledges that WKE and the City have 

heretofore funded SCR Capital Costs and other costs of_the Station Two SCR System, as well 
.. 

as SCR Ammonia Costs, and have otherwise performed certain obligations and undertaken 

certain activities with respect to the Station Two SCR System or tb~ design, acquisition, 

construction, installation, start-up and testing thereof, in each case pursuant to the Interim 

Funding Agreement, and the Parties hereby agree that provision of such funding; the 

perfonnance of such obligations and the undertaking of such activities shall be deemed to 

have been authorized, undertaken and accomplished consistent and in accordance with the 

Parties' respective obligations under the provisions of the Agreements (as amended hereby) 

and the Station Two Agreement. The acknowledgements and agreements of the Parties 

pursuant to this Section 603 shall apply with respect to all such fundings, perfonnance and 

undertaking through the effective date of all provisions of the 2005 Amendments to 

Contracts. 

Section 604 The Parties agree that upon all provisions of these 2005 

Amendments to Contracts becoming fully effective as provided in Section 601, any amounts 
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remaining in the Interim SCR Account held by the City under the Interim Funding Agreement 

shall be paid into the ·sCR Account established under the Construction and Operation 
' 

Agreement; and the Interim Funding Agr~ent and ~e Interim SCR Account shall each 

terminate in accordance with their respective tenns. To the extent a Party has funded a share 

of SCR: Capital Costs prior to all provisions of the 2005 Amendments to Contracts becomin~ 

fully effective that is greater than or less than the ·share of such costs required to be funded by 

that Party in accordance with the -2005 Amendments to Contracts (including without 

limitation, any SCR Capital Costs funded by the City, WKE or LEM pursuant to the Interim 

Funding Agreement), the other relevant Party or Parties agree to promptly reimburse that 

Party (in the case of an over funding), or that Party agrees to promptly reimburse the other 

.relevant Party or Parties (in the case of an under funding), in each case, in an amount 

necessary to reflect the Parties' respective funding obligations for SCR Capital Costs under 

the 2005 Amendments to Contracts, without set-off, deduction or counterclaim. As used in 

the Interim Funding Agreement, references to the· 2002 Amendments to Contracts shall mean 

the 2005 Amendments to Contracts. The Parties agree that notwithstanding the provisions of 

Section 8 of the Interim Funding Agreement to the contrary, neither Western Kentucky 

Energy Corp. nor WKE Corp. are required to be parties to the 2005 Amendments to Contracts 

as a condition to the Interim Funding Agreement becoming immediately null and void as 

contemplated in that Section 8. 

Section 605 Except as amended by the 2005 Amendments to Contracts, each of 

the Agreements shall remain in full force and effect. 

IN WITNESS WHEREOF, the Parties have executed the 2005 Amendments to 

Contracts in multiple counterparts as of the date first written above. 
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Al~~!dt~ 
fi~,A6JCiCl;>k . 

v (City Seal) 
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:~·~ 
Title: Mayor 

City of Henderson Utility Commission 

By: w~-~~.~-~ 
Title~ Chairman 

LG&E Energy Marketing Inc. 

By:·~ 

Title: f>J)os~ 

BigiD:~~~~OD 
By:__,~'---''---'-"'--"--~.JL.-~.__ __ 

Title~ President 
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EXHIBIT At 
to the Power Sales Contract and the 

Construction and Operation Agreement 

LOCATION OF STATION TWO AND STATION TWO SCR SYSTEM 
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EXBmiTA2 
to the Power Sales Contract and the 

Construction and Operation Agreement 

STATION TWO SCR SYSTEM BASE COAL SPECIFICATIONS 

Ultimate Analysis- Weight % as received except as noted: 

Design 
%Carbon 61.0 
Hydrogen . 4.2 
%Nitrogen 1.3 
%Chlorine 0.10 
%Sulfur 3.6 
%Oxygen . 7.8 
%Moisture 9.0 
%Ash 13.0 

·BTU 11,200 
S(h (in lbs per mmBTU) 6.27 

Coal Ash Analysis- Weight% as received except as noted: 

Design 
Silica, Si<h 45.6 
Ferric Oxide, F~03 20.0 
Aluminat. Ah03 21.9 
Titania, Ti02 1.0 
Calcium Oxide, CaO 2.6 
Magnesium Oxid~,-MgQ · 3.8 
Potassimn Oxide, K20 2.5 
Sodium Oxide, Na20 0.6 
Undetermined 

Trace Elements (dry basis gig) 

I 
Design 

10 
86 

45432730.6 (NY1:862202.14) 

Range 
60.0-65.0 
3.5-5.0 
1.1-1.5 

0.03-0.25 
2.5-4.0 

N/A 
7.0-12.0 
5.0-22.0 

. 10,800- 12,000 
4.0-7:0 

Ran_ge 
43.1-51.0 
15.0-28.3 
18.5-23.7 
0.4-1.93 
1.6-5.2 
0.6-4.5 
0.8-3.0 
0.3-0.9 

remainder 

Range 
2-30 

SO- 200 
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EXIDBITB 
to the Power Sales Contract and the 

Construction and Operation Agreement 

COMfONENTS OF STATION TWO SCR SYSTEM 

SCRSYSTEM 

The SCR s~em for each of the units is located ~een the boiler economizer outlet and the air 

heater inlet. The catalyst modules are located in one vertical down flow reactor for each boiler. 

The SCR reactors are of an outdoors design. 

Du~g periods of operation, flue gas from the boilers after the economizer sections will pass 

through th~ SCR and then through the air heaters. When the SCR is not in service, the flue gas 

) will by .. pass the SCR system. The ammonia injection system will use anhydrous ammonia from 

a storage faciHty. Two layers of catalyst will be employed initially to attain required 1 

performance. A third layer will be.added, when necessary after the guarantee period, to maintain 

conti~ued performance. 

Ammonia System 

The purpose of the ammonia injection system is. to ensure that there is a correct amount of 

ammonia and an even distribution ofNH~ NOx ratio at the first catalyst layer. The ammonia 

injection process involves moving the liquid anhydrous ammonia from the storage tanks to the 

vaporizer skid, where it is vaporized, and then moved to the reactor area where it is mixed with 

heated dilution air. The ammonia air mixture is then injected into the flue gas duct ahead of the 

SCR reactor through a specially designed injection grid. 
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SCR~ 'Ductwork and Support System: .. 
Pile Foundations 

Grade Beams 

Slabs on Grade 

Equipment Pads 

SCR and Ductwork Support Steel 

Access Platfonns and Stairs to Grade 

2 SCR Reactor Vessels 

SCR Inlet and Outlet Ductwork 

SCR and Ductwork Insulation and Lagging 

Ductwork Expansion Joints 

SCR and Ductwork Access Doors 

Pipe Supports 

Buildings and Enclosures: 

Electrical Building Extension 

NOx Analyzer Shelter 

2 Dilution Air Fan Skid Enclosures 

Mechanical Equipment, SCR System: 

4 Diverter Dampers 

6 Diverter Damper Seal Air Fans 

6 Damper Seal Air Fan Intake Silencers 

2 Seal Air Heaters 

SCR Catalyst Modules 

Catalyst Handling Equipment; Carts, Air Powered Hoists, and Crane Beams 

16 Sonic Air Horns 

2 Air Fi1ters 

2 Air Compressors 

1 Regenerative Air Dryer Skid 

1 Air Receiver 
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6 Ash Hoppers 

6 Hopper Ash Handling Valves 

Mechanical Equipment, Ammonia System: 

2 Ammonia Storage Tanks 

2 Ammonia Leak Detection System 

·3 Ammonia. Vaporizers 

4 Dilution Air Fans 

4 Dilution Air Intake Silencers 

4 Dilution Air Heaters 

1 Mixing Chamber 

2 Air Filters 

Ammonia Piping 

2 Ammonia Injection Grids and Associated Nozzles, etc. 

3 Ammonia Area Eye Wash Stations 

Nitrogen Bottles for Purging 

Electrical Equipment: 

2 SCR Control Systems 

2 Motor Control Centers 

2 Gas Analyzers & Monitoring System 

Air Preheater Refurbishment 

Mr Heater Baskets 

4 Air Heater Rotors 

Seals and Stay Plates 

Multi-media Cleaning System 

1 Air Heater Water Wash Skid 
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EXBIBITC 
to the Construction and 

Operation Agreement 

EXAMPLE OF CALCULATION FOR 
ALLOCATION OF ALLOTTED ALLOWANCES 
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ALLOCATION OF STATION TWO ALLOTTED ALLOWANCES* 

DATA ENTRY (SHOWN wtTH EXAMPLE VAWES} 

-Station Two Allotted Allowances" (e.g. 750 anowances 750 

"City Capacity R4sat'lllltlon• (e.g. 95 MWnet 95 

Act\lal Nat Station Two Genaratron (e.g. 890,000 MWhrs 890,000 

Total Number of Hours In NOx Season (e.g. 3,672 3,672 

"City Actual Load Factor" (e.g. 80% 0.10 

"'Station Two stack NOx Emissions" at 'llo ACtual SCR NOx Removal (e.g. 88, 330 

"Station Two SCR Inlet NOx Tons" (e.g. 2750 tons 2,750 

Station 1Wo Allocated ADowances 330 

SCR Design NOx Removal (Fixed at 90.11% 0.90 

"Station One Unh 6 Stack NOx EmiSsions• (e.g. es tons 66 

"StatiOn one Unit 6 Allotted Allowances• (e.g. 31 allowances 31 

REFERENCE CALCULATIONS 

City's "Average Station Two Capacity Share" 30A5% 

CITY"S EXCESS ALLOWANCES (APPLIES ONLY IF CITY ACTIJAL. LOAD FACTOR LESS THAN BS"J 

Actual NttStallon Two GIIIIGr.IIIDn (e.g. 890,000 MWhrs) 890,000 

City ReduCtion Generation Amount (MWhrs) 17,442 

Station Two Stack NOx Emissions applylngSCR Design NOll Removal 275 

Station Two Allocatad Allowances If SCR Design NOx Removal Applied to Stack Emissions Z75 

Station Two NOx Allowances associated with City Reductron Geni!Qtlon Amount 5 

Calculation Value/Formula Step' 5 

CalculaUon Valuell'ormula Step 5 

"City Excess Allowances" 5 

CALCULATIONOFSTATIONTWOALLOTTEDALLOWANCESALLOCA7EDTOSTATIONONEUNJT6 

CalculaUon Value/Fomwla Step 35 

C.leulltlon Value I Fonnula Step 35 

Calculation Valut/Formula Sttp 35 

SIDUon Two Allotted Allowances Allocated ~ Station One Un!l6 (not to exCGed 40 ot be lesa than 0) 35 

ALLOWANCES ALLOCATED TO WKEIBREC 

Balance of Station Two Allolted Allow""""" to WICEIBREC less 40 Slellon Two Allotted Allowances potentially available fOr use at 
S!Dtlon One Unit 6 

375 

Pottlon of 40 PotentiallY AVIIIIable Station Two AUotted AUowances Not Allocated to Statton One Unit 6 5 

Balance of StaUon Two Allotted Allowances to WKEIBREC 380 

SUMMARY OF ALLOWANCE DISTRIBUTIOH 

"Statton Two Allotted Allowances" 750 

"Station Two Allocated Allowances"(not to uc&ed amount of Station Two AllOtted Allowances) 330 

"City Excess AIIOwancas" 5 

Station Two Allotted AllOwances Allocated to Station One Unit 6 (not to exceecl40 or be less ~nO) ~ 
Balance of Station Two Allotted Allowances to WKEIBREC 380 

•An values and calculations pertaht to a N.OX Season and raflect existing Federal and Kentucky NOx Regulations under which 
one allowance equals one ton of N.Ox 

.. Uno C20 mu$l be refloctad as a number carried to at least tan decbnal alaces 

HIBITC 
TO CONS )NAND 

OPERATION AGREEMENT 

D 

C4J3t2 

zC5 

.85 •(C15'312"C6)"((0.8S-C7)10.85) 

C9"(t.Ct1) 

:~~C19 ... 

(C20/CS)'Ct8 

IF(C3-C8>C21.C21,C3-C81 

IF(C22<0.0.C22) 

IF(C7<0.SS.c23,0) 

IF(C12-C13»0,C12-C13.0) 

lf(~obC26.<:26.C3-C&-C24) 

IF(~oC27) 

IF(~.C28) 

IF(C:S.~32<0.0.C3-Cs.C24.C29-C32\ 

..O.C29 

IFIC3-CII-C24-C29<0.0,C3.CS.C24-C29) 

oC3 

IFIC8>C3.Ca.C8) 

:C24 

cC29 

ec33 

File: Sd>2dule C.xJs: Plan 



EXBIBITD 

SCR AMMONIA COST SHARE 

I. DEFINITIONS 

In addition to the.terms used in this Exlnbit that are defined in Section 2 of the Power 

Sales Contract, capitalized terms used in this Exlubit shall have the meanings set forth in Section 

VI of this Exhibit 

IL SCR AMMONIA COST ALLOCATION FORMULA 

The SCR Ammonia Costs allocated to Big Rivers {or WKEILEM, as Big Rivers' 

assignee) pursuant to Section 6.2(a) of the Power Sales Contract for a particular Monthly Billing 
.i 

.1 Period shall be determined, subject to adjustment as provided in Sections IV and V of this 

Exhibit, as follows: 

Where: 

AC = 

AC = [ c X ..Q.] X MB 
TG 

The amount of SCR Ammonia Costs allocated to Big Rivers (or 

WK.E/LEM, as Big Rivers' assignee) for such Monthly Billing Period 

c = The total amount of SCR Ammonia Costs for the Contract Year 

that includes such Monthly Billing Period. 

G = 

NY14S432730.6 (:862202.14) 
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WKEILEM, as Big Rivers' assignee) for the NOx Season or portions of the NOX. 

Seasons within the Contract Year that includes such Monthly Billing Period 

TG = The Actual Net Station Two Generation for the NOx Season or 

portions of the NOx Seasons within the Contract Year that includes such Monthly 

Billing Period 

MB = 1/12, or in the case where the Contract Year that includes such 

Monthly Billing Period embraces fewer than 12 months, a greater fraction the 

numerator of which is 1 and the denominator of which is the number of months in 

such Contract Year. 

Ill. MONITORING OPERATING·PERFORMANCE 

Monitoring of the operating perfonnance of the Station Tw~ SCR System by Big Rivers 

(or 'wKE as Big Rivers' assignee) under the Construction and Operation Agreement, shall 

include the following: 

(A) Boiler Efficiency· 

(B) Performance under vendor warranties: 

(i) Operation ofNOx duct inlet and outlet monitors 

(ii) Actual NOx removal 

(iii) Actual ammonia consumption and ammonia slip 

(C) NOx burner perfonnance 

(D) Unit turndown 
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IV. Two Year Revisit of SCR Ammonia Cost APocatlon Formula 

Within 60 days following the end of the 2005 NOx Season (September 30, 2005), the 

Parties shall revisit the SCR Ammonia Cost Allocation Formula for the purpose of determining 

whether there is to be an adjustment of the SCR Ammonia Cost Allocation Fonnula as follows: 

(A) Selection 'of an SCR Ammo~a Consultant (that may be an affiliate of a Party) by 

agreement of all the Parties to advise and assist the Parties in making such determination. 

{B) Review of data derived from the monitoring of operating performance under 

Section m of this Exhibit 

(C) Consideration of whether a Correction Factor is needed to adjust the SCR 

Ammonia Cost Allocation Fonnula in light of the operating perfonnance data. 

(D) Determination by agreement of all the Parties of whether (and the extent to 

which) (i) the SCR ~onia Cost Allocation Formula shall be adjusted by a Correction Factor 

approved by all the Parties; or (ii) the SCR Ammonia Cost Allocation Fonnula shall continue 

without adjustment 

(E) If the Parties are not able to agree as set forth in (D) above within 60 days 

following the end of the 2005 NOx Season, then at. the request of any Party made within ten days · 

thereafter, there shall be an Ammonia Dispute Resolution Procedure to commence 20 days after 

the date of such request for the purpose of determining whether or not the SCR Ammonia Cost 

Allocation Fonnula shall be adjusted, and if so, a determination as to the Correction Factor for 

the adjustment The Parties shall be bound by the detenninations made pursuant to the Ammonia 

Dispute Resolution Procedure. 

(F) If a Correction Factor shall be detennined pursuant to (D) or (E) above, this 
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Exhioit shall be revised to reflect the adjustment of the Ammonia Cost Allocation Formula by 

such Correction Factor. 

(G) The costs of the Ammonia Dispute Resolution Procedure shall be treated as 

capacity costs of Station Two and constitute general and administrative expenses thereof under 

SectiQn 6.3 of the Power Sales Contract. 

V. Other AdJustments of SCR Ammonia Cost Allocation Formult · 

Based on a review by the Parties of the data developed from the monitoring of operating 

perfonnance pursuant to Section Ili of this Exbipit, the SCR Ammonia Cost Allocation Fonnula 

may be adjusted at any time by a Correction Factor approved by all the Parties, and this Bxb.t'bit 

shall be revised to reflect the adjustment of the SCR Ammonia Cost Allocation Formula by such 

Correction Factor. 

VI. · Certain Definitions 

Certain terms used in this Exhibit are defined as follows: 

"Ammonia Dispute Resolution Procedure" shall mean, with respect to a detennination 

pursuant to this Exhibit as to whether or not the SCR Ammonia Allocation fonnula shall be 

adjusted by a Correction Factor, the fo11owing procedures and actions: 

(i) The appointment of members of a committee (the "Dispute Resolution 

Committee") consisting of three SCR Consultants. One SCR Consultant shall be appointed by 

Big Rivers (or WKE/LEM, as Big Rivers' assignee) and one appointed by the City, and each of 

such SCR Consultants may be affiliated with the Party that appointed it. Each such Party sQall 

no~fy the other as to the identity of its appointee within 15 days of the commencement of the 

Ammonia Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the 
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two SCR Consultants appointed by the Parties as above provided, which appointment shall be 

made within 30 days from the commencement of the Ammonia Dispute Resolution Procedure. 

The third SCR Consultant shall not be affiliated with an~ Party and shall be the Chair of the 

Dispute Resol~ion Committee: 

(ii) The Dispute Resolution Committee shall be furnished by Big Rivers (or 

WKE as Big Rivers' assignee) with the monitoring data obtained pursuant to Section ill of this 

Exhibit ~d upon request of any member, the Dispute Resolution Committee shall b~ furnished 

by a Party with other available information in that Party's possession or control relating to this 

Exhibit or the Station Two SCR System. 

(iii) Both Big Rivers (or WKEILEM, as Big Rivers' assignee) and the City 

shall furnish to the Dispute Resolution Committee statements as to their respective positions with 

respect to the determination in dispute, together with such other information that such Party 

deems relevant. Each such Party may be assisted by an .advisor and by counsel of its choice, 

each of which shall be at the expense of that Party. 

(iv) The Dispute Resolution Committee shall establish by majority vote of its 

members such procedures for its deliberations as it deerns appropriate. 

(v) The determination by the Dispute Resolution Committee as to whether the 

SCR Ammonia Cost Allocation F~rmula should be adjusted by a Correction Factor and, if so, the 

determination of such Correction Factor shall be made by a majority vote of its members. 

(vl) The Dispute Resolution Committee shall issue a written decision as to its 

determinations stating the reasons upon which such determinations are based The 

determinations by the Dispute Resolution Committee shall be made within 60 days of the 
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comriiencement of the Ammonia Dispute Resolution Procedure (orby·such later date as the 

Parties shall approve). Such detennination by the Dispute Resolution Conimittee shall be 

conclusive for the purposes of the Power Sales Contract and shall be final and binding on the 

Parties. 

"Correction Factor" shall mean the correction factor considered and, as 

applicable, detennined pursuant to Section IV or Section V of this Exhibit which shall constitute 

an adjustment of the SCR Ammonia Cost Allocation Fonnula. 

"SCR Consultant" shall mean the engineering or consulting fum having a 

favorable reputation for knowledge and experience with respect to the operation and 

performance of selective catalytic reduction systems installed in coal-fired electric power plants. 
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EXHIBITE 
To the Power Sales Contract 

SCR CATALYST AND COST SHARE 

AND 

CATALYST REFuND PAYMENT 

L Definitions 

In addition to the tenns used in this Exhibit that are defined in Section 2 of the Power 

Sales Contract, capitalized tenns used in this Exhibit shall have the meanings set forth in Section 

VI oftbis Exhibit. 

ll. SCR Catalyst Cost Allocation Formula· 

The SCR. Catalyst Acquisition Costs with respect to a Catalyst Layer allocated to Big 

Rivers (or WKEfLEM, as Big Rivers' assignee) pursuant to Section 6.2(b) of the Power Sales 

Contract for a particular Monthly Billing Period shall be calculated in accordance with the 

following fonnula: 

Where: 
X 

X = ((CC- AFl x CSJ + BAF 
MB 

= The amount of the SCR Catalyst Acquisition Costs with respect to 

such Catalyst Layer allocated to Big Rivers (or WKE/LEM, as Big Rivers' 

assignee) for such Monthly Billing Period 

cc = The amount of the SCR Catalyst Acquisition Costs with respect to 

such Catalyst Layer for the Contract Year that includes such Monthly Billing 
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Period 

AF = The amount 'of any Alternate Fuel Differ~tial Amount with 

respect to such Catalyst Layer as set forth in the successful bid by ~e vendor of 

such Catalyst Layer based on the designation of Alternate Fuel by either or both 

Parties with respect to such Catalyst Layer 

MB = 12, or in the case where the ContraCt Year that includes such 

Monthly Billing Period embraces fewer than 12 months, the number of months in. 

such Contract Year 

cs = The share (expressed as a decimal) of the Total Capacity 

(determined as provided in Section 3 of the Power Sales Contract) of Big Rivers 

. (or WKE/LEM, as Big Rivers' assignee) for the Contract Year that includes sue~ 

Monthly Billing Period 

BAF = The amount of the Alternate Fuel Differential Amount, if any, 

attnbutab1e to the designation by Big Rivers, (or WKEILEM, as Big Rivers' 

assignee) of its use· of Alternate Fuel with respect to such Catalyst Layer 

III. Certain Requirements for Vendor's Bid 

The bid tenns for the purchase by a vendor of a Catalyst Layer shall require, among 

others, that: 

(A) The vendor's bid with respect to the Catalyst Layer shall set forth (i) the purchase 

price with respect to such Catalyst Layer as designed for Base Coal; 

(B) If either Big Rivers (or WKEILEM, as Big Rivers' assignee) or the City shall 

designate its use of Alternate Fuel with respect to such Catalyst Layer, the vendor's bid with 
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respect to such Catalyst Layer shall set forth in addition to the amount of the purchase price of 

the Catalyst Layer as if designed for Base Coal, any adjustment in the amount of the purchase 

price attributable to such designation of the use of Alternate Fuel . 

IV. Catalyst FaDure and Catalyst Refund Payment 

The amount of SCR Catalyst Acquisition Costs allocated pursuant to the SCR Catalyst 

Cost Allocation Formula set forth in Section II of this Exhibit or paid by the City shall be 

adjusted by a Catalyst Refund Payment in the event of a Catalyst Failure as follows: 

(A) In the event of a Catalyst Fat1ure, the Party (either Big Rivers (or WKEILEM, as 

Big Rivers' assignee) or the City, as the case may be) whose fuel is responsible for the Catalyst 

Failure shall make a Catalyst Refund Payment to the other Party as an adjustment of the 
., 

payments by the Parties of their respective amounts of SCR Catalyst Aequisition Costs, or in the 

case where both Big Rivers' (or WKEILEM's, as Big Rivers' assignee) and the City's fuel 

characteristicS are responsible for the Catalyst Failure, such Parties shall pay, each to the other, a 

Catalyst Refund Payment in proportion to the relative responsibility of its fuel for the Catalyst 

F~lure . 
... 
. {B) Unless detennined by agreement of all the Parties, the determination of whether a 

Catalyst Failure shall have occurred and, if so, the characteristics of a Party's fuel responsible 

therefor, or, ifbotb Parties' fuel shall be responsible, the percentage with respect to the 

proportionate responsibility of each Party therefor as contemplated in (A) above, shall be made 

within 90 days following the occurrence of such Catalyst Failure (or by such later date as 

approved by all the Parties) by a Catalyst Analysis Organization (which maybe an affiliate of a 

Party) acceptable to all the Parties based upon the data obtained through the fuel sampling and 

analysis methodology provided for in Sectio!l V of this Exhibit 
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· · (C) In the event the Parties are not able to reach a determination as to a Catalyst 

Failure and its cause by mutual acquiescence and are not able to seleCt a Catalyst Analysis 

Organization mutually acceptable to all the Parties within 20 days of the occurrence of the 

Catalyst Failure, at the request of any Party made within 10 days thereafter, there shall be a 

Catalyst Dispute Resolution Procedure which shall commence within 15 days of the date of such 

request for the purpose of selecting a Catalyst Analysis Organiza~ion to make the detennination · 

as to the Catalyst Failure, its cause and the fuel characteristic responsible, as set forth in (B) 

above. 

(D) The cost of the Catalyst Analysis Organization, together with costs of any 

attendant Catalyst Dispute Resolution Procedure, shall constitute capacity costs of Station Two · 

and operation and maintenance costs thereof under Section 6.3 of the Power Sales Contract, 

provided that, in the case where the determination by the Catalyst Analysis Organization of a 

Catalyst Failure with respect to a Catalyst Layer results in a Catalyst Refund P~yment, such coms 

shall be included in the SCR Catalyst Acquisition Costs for such Catalyst Layer for the purposes· 

of the calculation of the amount of any Catalyst Refund Payment pursuant to (F) below. 

(B) In the event of a Catalyst Failure where neither the Parties n~r any C~talyst 

Analysis Organization shall be able to determine the responsibility for the Catalyst Failure based 

on the respective fuel characteristics of the Parties' fuel, no Catalyst Refund Payment shall be 

payable by any Party. 

(F) The amount of a Catalyst Refund Payment with respect to a Catalyst Layer to be 

made by a Party (either Big Rivers (or WKEILEM, as Big Rivers' assignee) or the City) whose 

fuel shall be responsible for the Catalyst Failure, or made by ~ch of such Parties in the case 

where the fuel ofboth such Parties shall be responsible for the Catalyst Failure, based on a 
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detennination made pursuant to (B) above or (C) above, shall be calculated with respect to a 

Party in accordance with the following formula: 

Z=CAC-AElx<GL-AJ..l xPSxCS 
GL 

Where: 

z = The amount of the Catalyst Refund Payment to be made by such 

Party 

AC = The SCR Catalyst Acquisition Costs with respect to such Catalyst 

Layer 

AF = The Alternate Fuel Diffet:ential Amount, if any, with respect to 

such Catalyst Layer 

GL = The Guaranteed Life Cycle with respect to such Catalyst Layer 

AL = The total number of hours of the 'actual operating life of such 

Catalyst Layer 

cs = The share (expressed as a decimal) of the Total Capacity 

(detennined as provided in Section 3 of the Power Sales Contract) of such Party 

for the Contract Year for which the SCR Catalyst Acquisition Cost$ with respect 

to such Catalyst Layer was payable pursuant to Section 6 of the Power S81.es 

Contract 

PS = If the characteristics ofboth Parties' fuel shall be respansible for 

the Catalyst Failure, the percentage (expressed as a decimal) of the proportionate 
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responsibility of such Party's fuel therefor as detennined pursuant to (B) or (C) 

above or, if only such Party's fuel is responsible, PS shall ecjuall 

V. Fuel sampling and Analysis Methodology 

Fuel sampling and analysis methodology shall be conducted for each NOx Season for 

purposes of making determinations as to any Catalyst Failure as set forth in Section IV of this 

Exhibit and to identify and evaluate any issues as to the warranties under the catalyst vendor's 

contract with respect to each Catalyst Layer as follows: 

(A) Big Rivers (or WKEILEM, as Big Rivers' assignee) shall perform monthly 

composite sampling to obtain .ultimate, trace element and mineral ash analyses of the as-received 

fuel purchased by it from the fuel supplier, which sampling shall be performed at its own cost. 

(B) The City shall perfonn monthly composite sampling to obtain ultimate, tra~ 

element and mineral ash analyses of the as-received fuel purchased by it from the fuel supplier 

which sampling shall be performed at its own cost. 

(C) Big Rivers (or WKE as Big Rivers• assignee} will perform daily into weekly 

composite ultimate and trace element analyses of as-fired fuel under the Construction ~d 

Operation Agreement, and the costs thereof shall be treated as capacity costs of Station Two and 

constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales 

Contract. 

(D) Big Rivers (or WKE as Big Rivers' assignee) will perform monthly composite 

sampling and obtain mineral ash analysis of fly ash samples under the Construction and 

Operation Agreement, and the cost thereof shall be treated as capacity costs of Statio~ Two and 
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constitute operation and maintenance costs thereof under Secti9n 6.3 of the Power Sales 

Contract 

VI. Certain Definitions: 

"Catalyst Analysis Organization" shall mean a laboratory or engineering finn havmg a 

· favorable reputation for skill and experience with respect to conducting tests, analyses and 

studies in connection with the use of catalyst in the operation of selective ~atalytic reduction 

systems installed in coal fired electric power plants. 

"Catalyst Dispute Resolution Procedure" shall mean, with respect to determinations 

pursuant to Section IV(C) of this Exhibit as to a Catalyst Failure, its cause and the fuel 
. . 

characteristics responsible therefor, the following procedures and actions: . 

(i) The appointment of members of a committee {the "Selection Committee") 

oonsisting of three SCR Consultants. One SCR Consultant shall be appointed by Big Rivers (or 
. . 

WKEILEM, as Big Rivers' assignee) and one appointed by the City, and each of such SCR 

Consultants may be affiliated with the Party that appointed it. Each such Party shall notify the 

other as to the identity of its appointee within 15 days of the commencement of the Catalyst 

Dispute Resolution Procedure. The third SCR Consultant shall he appointed by the two SCR 

Consultants appointed by the Parties as above provided, which appointment shall be made within 

30 days from the commencement of the Catalyst Dispute Resolution Procedure. The third SCR 

C~>nsultant shall not be affiliated with any Party and shall be the Chair of the Selection 

Committee. 

. (ii) The Selection Committee shall by a majority vote of its members select an 

independent Catalyst Analysis Organization which shall not be affiliated with any of the Parties 
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that Will accept the assignment to make the detenninations for which the Catalyst Dispute 

Resolution Procedure was required by Section IV'(C) of this Exhibit. 

(iii) Such Catalyst Analysis Organization shall be furnished by Big Rivers (or 

WK.E as Big Rivers' assignee) with the fuel sampling and analyses methodology data obtained 

pursuant to Section V of this Exhibit and upon its request shall be· furnished by a Party with other 

available inf01mation in the possession or control of that Party relating to this Exhibit or the 

Station Two SCR System. 

(iv) Big Rivers (or WKEILEM, as Big Rivers~ assignee) and the City may 

each furnish to the Catalyst Analysis Organization any statements as to. their respective positions 

with respect to the determination in dispute, together with such other infonnation that such Party 

deems relevant. Each such Party may be assisted by an advisor and by counsel of its choice, 

each of which shall be at the expense of that Party. 

(v) The detennination shall ~e made by the C~talyst Analysis Organization as 

to whether a Catalyst Failure occurred and, if so, its eause and the fuel characteristics of the 

Party responsible therefor, or, in the case where the fuel of both such Parties shall be responsible, 

the percentage of the proportionate responsibility of the fuel of each such Party (or, if the 

Catalyst Analysis Organization is not able to detennine such proportionate responsibility, it shall 
J 

state that it js unable to do so). 

(vi) The Catalyst Analysis Organization shall issue a written decision as to its 

determinations (or inability to make the same) stating the basis therefor. Such decision by the 
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Catalyst Analysis. Organization shall be made within 60 days of_the commencement of the 

Catalyst Dispute Resolution Procedure or by such later date as the Parties shall approve. Such 

decision by the c~ !1~ Analysis Organization shall be conclusive for the purposes of the Power 

Sales Contract and shall be final and binding on the Parties. 

"Gllaranteed Life Cycle" shall mean, with respect to a particular Catalyst Layer, the 
number of hours of operation of such Catalyst Layer consistent with its design capability 

~teed or warranted by the vendor of such Catalyst Layer based on compliance with the 

operation and maintenance procedures and fuel specifications provided in the contract with such 

vendor. 

"SCR Consultant" shall mean, with respect to a particular Catalyst Layer, an 

engineering or consulting finn having a favorable reputation for skill and experience in 

connection with the operation of selective catalytic reduction systems installed in coal fired 

electric power plants. 
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MEMORANDUM OF UNDERSTANDING 

Subsequent to the Unwind Transaction, Big Rivers Electric Corpor~tion will continue to 

proVide and be responsible for compliance with all TOP, GOP, and BA Reliability. 

Standard functions related to Henderson Municipal Power and light as those functions 

were provided by Big Rivers Electric Corporation, Western Kentucky Energy 

Corporation, and LG&E Energy Marketing, Inc. prior to the Unwind Transaction. 

Henderson Municipal Power & Light Big Rivers Electric CorooratiQ!l 

BY: ____________________ _ 

TITLE: -------------------- TITLE: President and CEO 

DATE:----------
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MEMORANDUM OF UNDERSTANDING 

Subsequent to the Unwind Transaction, Big Rivers Electric Corporation will continue to 

provide and be responsible for compliance with all TOP, GOP, and BA Reliability 

Standard functions related to Henderson Municipal Power and Light as those functions 

were provided by Big Rivers Electric Corporation, Western Kentucky Energy 

Corporation, and LG&E Energy Marketing, Inc. prior to the Unwind Transaction. 

Henderson Municipal Power & Light 

TITLE: _ _.;:;Ge=n==er:..:al:::....:Man:=::!ag:!:e::.r ___ _ 

DATE: _ __...:6/_2....:3/....:.0.;....9 ------

Big Rivers Electric Corporation 

BY: -----------------------
TITlE: __________________ __ 

DATE: -------------------
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Standard BAL-002-0 - Disturbance Control Performance 

Introduction 

1. Title: Disturbance Control Performance 

2. Number: BAL-002-0 

3. Purpose: 

The purpose of the Disturbance Control Standard (DCS) is to ensure the Balancing Authority 
is able to utilize its Contingency Reserve to balance resources and demand and return 
Interconnection frequency within defined limits following a Reportable Disturbance. Because 
generator failures are far more common than significant losses ofload and because 
Contingency Reserve activation does not typically apply to the loss of load, the application of 
DCS is limited to the loss of supply and does not apply to the loss of load. 

4. Applicability: 

4.1. Balancing Authorities 

4.2. Reserve Sharing Groups (Balancing Authorities may meet the requirements of 
Standard 002 through participation in a Reserve Sharing Group.) 

4.3. Regional Reliability Organizations 

5. Effective Date: Aprill, 2005 

B. Requirements 

Rl. Each Balancing Authority shall have access to and/or operate Contingency Reserve to respond 
to Disturbances. Contingency Reserve may be supplied from generation, controllable load 
resources, or coordinated adjustments to Interchange Schedules. 

Rl.l. A Balancing Authority may elect to fulfill its Contingency Reserve obligations by 
participating as a member of a Reserve Sharing Group. In such cases, the Reserve 
Sharing Group shall have the same responsibilities and obligations as each BalanCing 
Authority with respect to monitoring and meeting the requirements of Standard BAL-
002. 

R2. Each Regional Reliability Organization, sub-Regional Reliability Organization or Reserve 
Sharing Group shall specify its Contingency Reserve policies, including: 

R2.1. The minimum reserve requirement for the group. 

R2.2. Its allocation among members. 

R2.3. The permissible mix of Operating Reserve - Spinning and Operating Reserve -
Supplemental that may be included in Contingency Reserve. 

R2.4. The procedure for applying Contingency Reserve in practice. 

R2.5. The limitations, if any, upon the amount of interruptible load that may be included. 

R2.6. The same portion of resource capacity (e.g. reserves from jointly owned generation) 
shall not be counted more than once as Contingency Reserve by multiple Balancing 
Authorities. 

R3. Each Balancing Authority or Reserve Sharing Group shall activate sufficient Contingency 
Reserve to comply with the DCS. 

R3.1. As a minimum, the Balancing Authority or Reserve Sharing Group shall carry at least 
enough Contingency Reserve to cover the most severe single contingency. All 
Balancing Authorities and Reserve Sharing Groups shall review, no less frequently 
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Standard BAL-002-0 - Disturbance Control Performance 

than annually, their probable contingencies to determine their prospective most severe 
single contingencies. 

R4. A Balancing Authority or Reserve Sharing Group shall meet the Disturbance Recovery 
Criterion within the Disturbance Recovery Period for 100% of Reportable Disturbances. The 
Disturbance Recovery Criterion is: 

R4.1. A Balancing Authority shall return its ACE to zero if its ACE just prior to the 
Reportable Disturbance was positive or equal to zero. For negative initial ACE values 
just prior to the Disturbance, the Balancing Authority shall return ACE to its pre
Disturbance value. 

R4.2. The default Disturbance Recovery Period is 15 minutes after the start of a Reportable 
Disturbance. This period may be adjusted to better suit the needs of an Interconnection 
based oil analysis approved by the NERC Operating Committee. 

R5. Each Reserve Sharing Group shall comply with the DCS. A Reserve Sharing Group shall be 
considered in a Reportable Disturbance condition whenever a group member has experienced 
a Reportable Disturbance and calls for the activation of Contingency Reserves from one or 
more other group members. (If a group member has experienced a Reportable Disturbance 
but does not call for reserve activation from other members of the Reserve Sharing Group, 
then that member shall report as a single Balancing Authority.) Compliance may be 
demonstrated by either of the following two methods: 

R5.1. The Reserve Sharing Group reviews group ACE (or equivalent) and demonstrates 
compliance to the DCS. To be in compliance, the group ACE (or its equivalent) must 
meet the Disturbance Recovery Criterion after the schedule change(s) related to reserve 
sharing have been fully implemented, and within the Disturbance Recovery Period. 

or 

R5.2. The Reserve Sharing Group reviews each member's ACE in response to the activation 
of reserves. To.be in compliance, a member's ACE (or its equivalent) must meet the 
Disturbance Recovery Criterion after the schedule change(s) related to reserve sharing 
have been fully implemented, and within the Disturbance Recovery Period. 

R6. A Balancing Authority or Reserve Sharing Group shall fully restore its Contingency Reserves 
within the Contingency Reserve Restoration Period for its Interconnection. 

R6.1. The Contingency Reserve Restoration Period begins at the end of the Disturbance 
Recovery Period. 

R6.2. The default Contingency Reserve Restoration Period is 90 minutes. This period may 
be adjusted to better suit the reliability targets of the Interconnection based on analysis 
approved by the NERC Operating Committee. 

C. Measures 

Ml. A Balancing Authority or Reserve Sharing Group shall calculate and report compliance with 
the Disturbance Control Standard for all Disturbances greater than or equal to 80% of the 
magnitude of the Balancing Authority's or of the Reserve Sharing Group's most severe single 
contingency loss. Regions may, at their discretion, require a lower reporting threshold. 
Disturbance Control Standard is measured as the percentage recovery (Ri). 
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Standard BAL-002-0 - Disturbance Control Performance 

For loss of generation: 

ifACEA < 0 
then 

R. = MWLoss -max(O,ACEA -ACEM) *100% 
1 

MWLoss 

if ACEA::::_ 0 

then 

R. = MWLoss- max(O,-ACEM) * 100% 
1 

MWLoss 

w 

~ 

-120 

-60 

-BO 

where: _, oo Ll...J...L.J....l..CLL.LL.Ll.Ll.L.LJ...W...U..LLL1.U..L.U..Uw_w_j 

• MWwss is the MW size of the Disturbance as 
measured at the beginning of the loss, 

• ACEA is the pre-disturbance ACE, 
• ACEM is the maximum algebraic value of ACE measured within the fifteen minutes 

following the Disturbance. A Balancing Authority or Reserve Sharing Group may, at 
its discretion, set ACEM = ACE1s min, and 

The Balancing Authority or Reserve Sharing Group shall record the MWwss value as 
measured at the site of the loss to the extent possible. The value should not be measured as a 
change in ACE since governor response and AGC response may introduce error. 

The Balancing Authority or Reserve Sharing Group shall base the value for ACEA on the 
average ACE over the period just prior to the start of the Disturbance (1 0 and 60 seconds prior 
and including at least 4 scans of ACE). In the illustration below, the horizontal line represents 
an averaging of ACE for 15 seconds prior to the start of the Disturbance with a result of ACEA 
=-25MW. 

ACE 

-30 L\ -10 0 

(\ J \ /\ 
IV v 

-40 

-80 
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Standard BAL-002-0- Disturbance Control Performance 

The average percent recovery is the arithmetic average of all the calculated Ri' s for Reportable 
Disturbances during a given quarter. Average percent recovery is similarly calculated for 
excludable Disturbances. 

D. Compliance 

1. Compliance Monitoring Process 

Compliance with the DCS shall be measured on a percentage basis as set forth in the measures 
above. 

Each Balancing Authority or Reserve Sharing Group shall submit one completed copy of DCS 
Form, ''NERC Control Performance Standard Survey- All Interconnections" to its Resources 
Subcommittee Survey Contact no later than the 1Oth day following the end of the calendar 
quarter (i.e. April lOth, July lOth, October lOth, January lOth). The Regional Reliability 
Organization must submit a summary document reporting compliance with DCS to NERC no 
later than the 20th day of the month following the end of the quarter. 

1.1. Compliance Monitoring Responsibility 
Regional Reliability Organization. 

1.2. Compliance Monitoring Period and Reset Timeframe 
Compliance for DCS will be evaluated for each reporting period. Reset is one calendar 
quarter without a violation. 

1.3. Data Retention 
The data that support the calculation ofDCS are to be retained in electronic form for at 
least a one-year period. If the DCS data for a Reserve Sharing Group and Balancing 
Area are undergoing a review to address a question that has been raised regarding the 
data, the data are to be saved beyond the normal retention period until the question is 
formally resolved. 

1.4. Additional Compliance Information 
Reportable Disturbances- Reportable Disturbances are contingencies that are greater 
than or equal to 80% of the most severe single Contingency. A Regional Reliability 
Organization, sub-Regional Reliability Organization or Reserve Sharing Group may 
optionally reduce the 80% threshold, provided that normal operating characteristics are 
not being considered or misrepresented as contingencies. Normal operating 
characteristics are excluded because DCS only measures the recovery from sudden, 
unanticipated losses of supply-side resources. 

Simultaneous Contingencies- Multiple Contingencies occurring within one minute 
or less of each other shall be treated as a single Contingency. If the combined 
magnitude of the multiple Contingencies exceeds the most severe single Contingency, 
the loss shall be reported, but excluded from compliance evaluation. 

Multiple Contingencies within the Reportable Disturbance Period- Additional 
Contingencies that occur after one minute of the start of a Reportable Disturbance but 
before the end of the Disturbance Recovery Period can be excluded from evaluation. 
The Balancing Authority or Reserve Sharing Group shall determine the DCS 
compliance of the initial Reportable Disturbance by performing a reasonable 
estimation of the response that would have occurred had the second and subsequent 
contingencies not occurred. 
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Standard BAL-002-0 - Disturbance Control Performance 

Multiple Contingencies within the Contingency Reserve Restoration Period
Additional Reportable Disturbances that occur after the end of the Disturbance 
·Recovery Period but before the end of the Contingency Reserve Restoration Period· 
shall be reported and included in the compliance evaluation. However, the Balancing 
Authority or Reserve Sharing Group can request a waiver from the Resources 
Subcommittee for the event if the contingency reserves were rendered inadequate by 
prior contingencies and a good faith effort to replace contingency reserve can be 
shown. 

2. Levels of Non-Compliance 

Each Balancing Authority or Reserve Sharing Group not meeting the DCS during a given 
calendar quarter shall increase its Contingency Reserve obligation for the calendar quarter 
(offset by one month) following the evaluation by the NERC or Compliance Monitor [e.g. for 
the first calendar quarter of the year, the penalty is applied for May, June, and July.] The 
increase shall be directly proportional to the non-compliance with the DCS in the preceding 
quarter. This adjustment is not compounded across quarters, and is an additional percentage 
of reserve needed beyond the most severe single Contingency. A Reserve Sharing Group may 
choose an allocation method for increasing its Contingency Reserve for the Reserve Sharing 
Group provided that this increase is fully allocated. 

A representative from each Balancing Authority or Reserve Sharing Group that was non
compliant in the calendar quarter most recently completed shall provide written 
documentation verifying that the Balancing Authority or Reserve Sharing Group will apply 
the appropriate DCS performance adjustment beginning the first day of the succeeding month, 
and will continue to apply it for three months. The written documentation shall accompany 
the quarterly Disturbance Control Standard Report when a Balancing Authority or Reserve 
Sharing Group is non-compliant. 

2.1. Levell: Value of the average percent recovery for the quarter is less than 100% 
but greater than or equal to 95%. 

2.2. Level2: Value of the average percent recovery for the quarter is less than 95% 
but greater than or equal to 90%. 

2.3. Level 3: Value of average percent recovery for the quarter is less than 90% but 
greater than or equal to 85%. 

2.4. Level 4: Value of average percent recovery for the quarter is less than 85%. 

E. Regional Differences 

None identified. 
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Version History 
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0 August 8, 2005 Removed "Proposed" from Effective Date 

0 February 14, Revised graph on page 3, "10 min." to 
2006 "Recovery time." Removed fourth bullet. 
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COMMONWEALTH OF KENTUCKY 
WEBSTER CIRCUIT COURT 

CIVIL ACTION NO. 18-CI-__ _ 

CITY OF HENDERSON, KENTUCKY, and 
CITY OF HENDERSON UTILITY COMMISSION, 
d/b/a HENDERSON MUNICIPAL POWER & LIGHT 

v. 

BIG RIVERS ELECTRIC CORP. 

Serve: Paula L. Mitchell 
Registered Agent 
Big Rivers Electric Corp. 
201 Third Street 
Henderson, Kentucky 42420 

Robert W. Berry 
President & CEO 
Big Rivers Electric Corp. 
201 Third Street 
Henderson, Kentucky 42420 

COMPLAINT FOR DECLARATORY RELIEF 

PLAINTIFFS 

DEFENDANT 

Plaintiffs, City of Henderson, Kentucky, and City of Henderson Utility Commission, 

d/b/a Henderson Municipal Power & Light Oointly referenced hereinafter as "Henderson"), by 

and through counsel, and pursuant to KRS 418.040, and Kentucky Civil Rule 57, state as follows 

for their cause of action seeking declaratory relief and enforcement against Defendant Big Rivers 

Electric Corp. ("Big Rivers"): 

THE PARTIES 

1. The City of Henderson, Kentucky, is a Kentucky city of the Home Rule class, 

with all of the authority and powers specified in and enumerated by the Kentucky Constitution, 

and state statutes enacted by the Kentucky General Assembly, said authority and powers 
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including but not being limited to the capacity to enter into JegaJ contracts, and to sue and be 

sued in its own name. 

2. The Henderson Utility Commission, d/b/a Henderson Municipal Power & 

Light ("HMPL"), is a utility commission established by Ordinance ofthe City of Henderson, 

Kentucky, pursuant to KRS 96.530 et. seq., and is a public body politic and corporate, with 

perpetual succession, which has absolute control of the municipally owned electric system of the 

City ofHenderso~, Kentucky, including the operation and fiscal management of the city's 

electric generation, transmission, and distribution facilities, which body may contract and be 

contracted with, sue and be sued, in and by its corporate name. The Henderson Utility 

Commission, d/b/a Henderson Municipal Power & Light, is headquartered at 100 Fifth Street, 

Henderson, Kentucky, 42420. 

3. Big Rivers is an electric generation and transmission cooperative 

corporation headquartered at 201 Third Street, P.O. Box 24, Henderson, Kentucky, 42419-0024, 

organized pursuant to KRS Chapter 279, and having the capacity to contract, to sue, and to be 

sued in its own name. 

JURISDICTION & VENUE 

4. Jurisdiction in this Court is proper pursuant to KRS 418.040, et seq., and 

KRS Chapter 23A. 

5. Venue in this Court is proper pursuant to KRS 452.400, as the majority of 

the real property which is the subject of this litigation is located in Webster County, Kentucky. 

FACTUAL BACKGROUND 

6. On August I, 1970, Henderson and Big Rivers entered into a series of 

contracts authorized pursuant to KRS 96.520, and providing in part for the construction, 
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operation, and maintenance of two coal-fired generating units to be owned by the City of 

Henderson, and to be located on real property owned by Big Rivers. One such contract, the 

Power Plant Construction & Operation Agreement, as amended, contains a provision reflecting 

the parties' agreement that Big Rivers would sell and convey to the city a site, along with 

necessary easements and rights of way, for the construction and operation of the generating units 

known collectively as "Station Two." 

7. In accordance with the terms of the Construction & Operation Agreement, as 

amended, Big Rivers, in exchange for nominal consideration, conveyed to the city two tracts of 

land to be used for the construction and operation of the "Station Two" power plant. The tracts 

are described in Exhibit A to the Deed dated March I 8, 1971, of record in Deed Book 15 I, Page 

203, Webster County Clerk's Office, and corrected by Deed of Correction dated December 9, 

1971, of record in Deed Book 154, Page 309, Webster County Clerk's Office (copies ofthe Deed 

and Deed of Correction are attached hereto as Exhibits 1 & 2 respectively). 

8. The Deed, drafted by Big Rivers' counsel, provides in pertinent part: 

" ... Big Rivers has bargained and sold and by these presents does 
hereby grant and . convey unto City, its successors and assigns, in 
fee simple the following described tracts of land situated in 
Henderson and/or Webster Counties, Kentucky, and being more 
particularly described upon Exhibit A attached hereto and made a 
part hereof .... 

"Provided, however, that upon the discontinuance by City, its 
successors or assigns, of the use of said tracts of land, or either of 
them, for the operation and/or maintenance thereon of City's 
Station Two electric generating plant, units one and two only, or 
any related facilities thereof, and the retirement of all outstanding 

City of Henderson Electric Light and Power Revenue Bonds, 
Station Two Series, dated March 1, 197 I, and any additional bonds 

which may be sold and issued by City for the completion of said 
Station Two electric generating plant, units one and two only, title 
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to the above described tracts, or either of them, shall revert to Big 
Rivers, its successors or assigns, but with right of City, its 
successors or assigns, to remove any improvements placed thereon 
by it or them, provided, however, City shall not remove any 
facility installed by it which shall have become a joint-use facility 
with Big Rivers." 

9. Under the plain language of the deed, Big Rivers conveyed to the city a fee-

simple estate, and retained a reversionary interest that would automatically become a present, 

possessory interest on the date the land ceased to be used for the operation and/or maintenance of 

the plant. 

10. On May I, 201 8, Big Rivers notified Henderson that the "Station Two" units were 

no longer capable of normal, continuous, reliable operation for the economically competitive 

production of electricity, and that the "Station Two" contracts (with the exception of the Joint 

Facilities Agreement) had thus terminated pursuant to their own terms. On that same date, Big 

Rivers filed with the Kentucky Public Service Commission ("Commission") a "Notice of 

Termination of Contracts and Application of Big Rivers Electric Corporation for a Declaratory 

Order and for Authority to Establish a Regulatory Asset." The application sought a Commission 

finding supporting Big Rivers' determination that the "Station Two" units were no longer 

capable of normal, continuous, reliable operation for the economically competitive production of 

electricity and that, as a result, the contracts had terminated pursuant to the I 993 and 1998 

contract amendments. 

I I. On July 27, 2018, Big Rivers submitted a notice to the energy market operator 

Midcontinent ISO ("MISO"), stating an intent to retire the "Station Two" generating units, 

effective February I, 2019. MISO thereafter approved the retirement of "Station Two." In a letter 

dated October 8, 2018, (copy attached hereto as Exhibit 3), MISO approved the retirement of the 
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units, and advised that the retirement decision was final and would take effect on February I, 

2019. 

12. Henderson does not intend to exercise its right under the Deed to remove any 

improvements from the land. 

13. Henderson now seeks a declaration of its rights under the "Station Two" deed, 

and a determination that the land reverts to Big Rivers on February I, 2019. 

ACTUAL CONTROVERSY 

I4. A dispute has arisen between the parties concerning the proper construction of the 

deed, and the nature of the estate and future interest created therein. The dispute centers on 

whether the language referenced in Paragraph 8 above creates an estate for a term of years, with 

a reversion, or a fee simple determinable. 

15. -Pursuant to KRS 418.040, this Court possesses authority to declare the rights of 

the parties where there exists an actual controversy. Specifically, under KRS 4I8.045, any 

person interested under a deed, or who is concerned with any title to property, is entitled to a 

determination of his rights or duties arising under the instrument, provided there is an actual 

controversy. 

16. Henderson is entitled to a declaration that the Deed provision creating a reversion 

oftitle in favor of Big Rivers is effective February I, 2019. 

WHEREFORE, Henderson respectfully requests that the Court enter a Declaratory 

Judgment that Big Rivers is the owner of a reversion in the real property described herein, for its 

costs herein expended, and for any and all other just and proper relief. 
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Respectfully submitted, 

KING, DEEP & BRANAMAN 

Is/ Harry L. Mathison 
HARRY L. MATHISON 
H. RANDALL REDDING 
SHARON W. FARMER 
127 North Main Street 
P.O. Box43 
Henderson, Kentucky 42419-0043 
Telephone: (270) 827-1852 
hmathison@.kdblaw .com 
rredding@kdblaw.com 
sfarmer@kdblaw.com 
Attorneys for Henderson Utility Commission, d/b/a 
Henderson Municipal Power & Light 
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EXHIBIT 

1 

ooim -~-r_t:riADE-~~ 
.,... . . r . : ·~<~?·· ·. . . 

THIS ·DEED made and entered 1nto.this 18th day 9f ~ . 

March, 1971, by and between BIG RIVERS RURAL ELECTRLC COOPERATIVE 

CORPORA1ION. a Ke·ntucky corporation with principal offices tn 

Henderson, Kentucky, hereinafter refel'red to as "Big Rivers", 
·.~ 

and CITY OF' HENDERSON, KENTUCKY, a munic1pai corporation, herein· 

after referred to as "City". 

WITNESSETH: That for a·nd in consideration of the .surn 

of one dollar ($i.oo), cash in hand paid, and other good' and valuab.H 

considerations, the receipt and sufficiency of which are hereby 

acknowledged, and in full compliance with the terms;and provisions 

of the parties' Power Plant Construction and Operation Agreement, 

Power Sales Contract and Joint Facilit~es Agreement date~ August 1, 

1970, Big Rivers has bargained and sold and by these pres~nts 

does hereby grant and co~vey unto City, its successors and assigns, 

in fee simple the following described tracts of land situated in 

Henderson and/or Webster Counties, Kentucky, and being more 

particularly described upon Exhibit A attached hereto and made 

il' part hereof. 

Said tracts pf land are c~nveyed subject to all existing 

easements, whether created by recorded express easements or other~ 

wise~ affecting said property. 

Provided, however, that upon the discontinuance by 

City, its successors or assigns, of the use of said tracts of 

land, or either of them. for the operation and/o.r maintenance 

thereon of City's Station Two electric generating plant. units 

qne and two only, or any related .facilities thereof, and the 

r~t1rem~nt of all outstanding City of Henderson Electric Light 

and Power Revenue Bonds, Station Two Series, dated March 1, 1971, 

and any additional bonds which may be sold and issued by City for . 
the completion of said ·Station Two electric generating plant, units 

one and two only, title to the above described tracts, or either 

of them, shall revert to Big Rivers, its suc~essors or assigns, 

... - ........ -.... • ... 0 .-..,-~ ....... : ___ ......................... _.... ...... --'r',.;j· ................... r: .... ·:..--............ "' .• 
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.. 
~~~~1_£}__,P~GE~~~ .. 

I ' 
. but wit~ 'right, of 'C1ty, 1ts successors or assigns, 

. . 
. ., 

I I t' ::~,~ .o :/: 

·,, /1.7:· ·· .. 
to remove ··· 

any improvements' phced thereon by it or them. provid&d, howe.v_!r, 

City shall -~t remqve any facility installed by it which shall 

have become a joint~use facility with Big Rivers. _,.... 

And for the same cons1de~ations, Bfg Rivers .hereby 

grants and conveys to City, its successors oi assigns, all ease

ments and rights-of-way in and to the following described tract 

of land necessar,r o.r convenient for the construction the.reon 

of City's Station Two electric generating plant, units one and 

two only, and all related facilities, in accordance with plan~ 

and specifications therefore to be approved by Big Rivers and 

City, and for the continued operati~n an~ maintenance of such 

electric generating plant and related facilities; provided, 

however, that the use by Cit~, its sutcessors or assigns, of said 

easements and rights-of-way shall not unreasonably interfere 

with the use by Big Rivers of its land or with the continued 

op~ration by Big Rivers, its successors or assigns, of the 

electtic generating plant or extensions and edditions thereto 

known as Robert Reid"Station; and further pro~fded that such 

extensions or additions by Big Rive.rs, fts successors or assigns, 

will not unreasonably interfere with the construction, operation 

and maintenance of City's Station Two electric generating plant, 

units one and two. The tract of land upon which the rights-of

way and easements are granted is situated in Henderson and Webster 

Counties, Kentucky, and is more particularly describe~ as shown 

·: Exhibit B, a copy of which 1s attached hereto and made a part 

hereof. 

This conveya~ce is subject to all eKisting easements 

and rights-of-way, whether created by recorded express grants or 

otherwise, affecting the property herein conveyed. . -, 

Such easements and rights-of-way shall terminate upo~ l 
the discontinuance by City, its successors or assigns, of the use 

thereof for the construct1.on, operation and maintenance of City's 
• 

Case No. 2019-00 __ 
Application Exhibit 17 

Page 8 of 18 



BUottL_~L-Pft~~:·r ·· 
: 1. .. ', I lo I 

I • . ' . 

' I .( ,• • . '·' 
Station Tw~ electric generating plant, units one and two only, 

or any related faciliti~s thereof and the retirement of ~11 -outstanding City'of Henderson"Electr1c light and Power Revenue 

Bonds, Station Two Series, dated March 1, 1971, and any addit.i.o.na). 

bonds which may be sold and issued by C1ty for the completion of 

its Station Two electric generating plant, units ohe and t~o only. 

TO HAVE AND TO HOLD the above de~cribed tracts of 

land, easements .and rights-of-way unto City, its successo.rs or 

assigns. with covenant of General Warranty •. 

This instrument is executed for and on behalf of 
' 

Big Rivers by the undersigned officers thereof pursuant. to authority 

grant~d by Big Rivers• Board of Directo~s. 

ATTEST: 

STA!E.OF KENTUCKY 

COUNTY OF HENDERSON, , ,SCT, 

BIG RIVERS RURAL ELECTRIC 
COOPERATIVE CORPORATION 

By·~~:£«/~ 
Robert~ ~ Prestden~ 

I, the undersigned notary public in and for the ~tate 

and county aforesaid, certify ~h~t Robert Reid, Sr. and D. B. 

Wilson, who are personally known to me to be the President and 

Secre~ary, respectively of Big Rivers Rural Electric Cooperative 

Corporation. this day appear~d before me and signed and acknowledged 

the foregoing instrument to be their own free and authorized 

act and deed. 

0 oo "'• I "'•w .. o- ·--~·-· ........ ...._._ ................. ,. -....:.· .... , ...... W.*""''""''C""'# 
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(SEAL) 

. . . . ' ··."\. . 
and 1011 tbts 18th dD¥ of Marp~t"~ 

II¥ col!lmiss~on ellp1res fl .. }. .:N''' &z ,_ 
' 

. ,:.· 

·rh1s 1nstrumen~ pr0pared by; 

/[!~~~0·.~ [ 
at Sandidge, Holbrook, craftflln~Hager 
100 St, Ann Street 
Owensborn. h,.~.,,;.~., 

~· 

I 
I EXII:i:DI!I' "A" 
1A'l"li\CHED ~'0 ANP MADE A PJII\T Ql' A D£1:0 
i Dl\ll'ED DAY OP MliRCH, 1971, BY 
;AND DaT~BIG RIVCRS RURAL ELECTRIC 
1COOPERATXV~ CORPORA~ION ANP·THE CITY 

OP HEIIDBDSON, 

A ce~~ain parcel of land located i~ediately 
northeaat of the cxiotinq powc~ plant building 
within tha boundary of the lli!J Riven JIECC 
prope~ty on the wat.ers of the Gz:oon llivm: porth 
of ~ebrec, Kentuc~y, and more particularly 
described as followsc ' 

Beginning at a point .approximately 7~. feat 
southwa&t of the centerline of the existin9 
north plant road and appro~imDtely lOS feet 
southe!IDt of the e:dst'ing '!eSt plant :oad . 
hDvlng plant grid coordinatdD of Sa70.00 faet 
end 1: .. 205.99 feet1 thenc:Ja moving app:oximately 
70. feet f:om and pa~allel to the centerline 
of tho no~tb plan~ ~oad S 47" 00 1 E 298.00 
feet to a point located within the existing sto~aqe 
building! thence ~4ving app~oxtmately 220. feet 
from. and p01rallel to tl1a centerline ot tJ\11 aut 
plant li:'Oad S 43° 00' W 340.00 feet to a point1 
then.ce moving approximately 3go feet f~om ;~nd 
pa:allal to the cant:erline of the 'south pl01nt 
roaa N 47" 00 1 W 288 ,DO feet to a point I thence 
moving approld.matli!ly 105. f~et from and p;u:allcl 
to the centall:'lina of the \l&st pbnt road N. U• 
oo': E 340. DO feet to the beginning containing 
2,241 meres as surveyed by Ponan Engineeri~g Xnc, 

A oaztain parcel of lend located on the existing· 
soryice road to the water intake struc:tu:e' 
within the bounllery of tho Big River. RECC 
proporty on the watera of the Gre~n Rivar ~orth 
of Sebree, Kentucky, anc! 1110:1!'11 pa:.:ticul,arl:r: 
described eo follows: 

• 
Bevlnning ot A po~;nt hAVing plent gr~d co~:~i:d1nates 
S•S25.00 teet en.ll Boo835.00 feet locatfid approxi
llllltSly 130 feet solltbllast of ths aut plant road 
and' approximlftely 130 foot north of j:ha aez:~ioa 
roa~ to the powe: plant weter i.ntakc 11truc~u:re1 
t:hllllca 1110,vin9 eppz:okimately J.lD, feet fr0111. ana 
par&l1el to the centerline of the earvice :road 
s &3• 40' E 650,00 feet to a pointJ thenaals 
06"1 20 1 W 130.00 foot to a point; thanca up the 

. IIGli:'Yico roaa N 83" 40.' w 650,00 feat to a point, 
thence N D&• 20' £ 13D.DO foot to tho ~eginninq 
eon~lning 1.940 acrea aa &urveyad by Donan 

• Bnqf-naodngo Inc, l 
. I 
Bv111.9 a portion of the 5alna l!li:'OJIAZ:ty cClnve,ved t'o 
ll1gi Rivers by Welke: Rideout, unmiiZ'doa, dated 
~Urib 24, 196J~ of :ecoz:d in oeoa ~ok 12&,:pago 
227) ln the"Office of .the W~~stez: county COUrt 
Clo~, and of record in Deed B~k 211, 'pag8's&, 
in ~e Office of the H'ant!e~Bqn COU:JitY CoUll:'!: I, • •. 
Clofk•. · . . j 

. !. . . ·,.· .. , .. . ·i 
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'• 
BODK:.J .. ~:-~ ... PAG~~!~ .. 

: • ', I •'::_!:.;·, ·.. o' • : . EXHIBIT 11 B II 
:ATTACHED TO AND I~DE A PART OF A DEED 
. DATED DAY OF M1\RCH, 1971, BY 
.AND BET~BIG RIVERS RURAL ELECTRIC 
: COOPERATIVE CORPORATION AND THE CITY 

OF HENDERSON. 

•' 

A certain tract of land which contains the Big -~ 
Rivers Power Plant in Henderson and Webster 
Coun-ties, ~entucky, on the waters of the Green 
River and more particularly described as follows: 

Beginning at a stake on the wes.t side of the 
Sebree Road survey .station 26-JI. having plant 
g~id coordinates of N~26.2~ feet and w~l803.52 
feet and being a common corner with Anaconda 
Aluminum Company and in the line of the old 
Paul and Oli~er Wright tract and ~he southwest 
most corner or the old Thornton l'lalker tract; 

. thence with A~aconda Aluminum Company formerly 
known as the Thornton Walker tract the following 
courses and distances; 

Thence s 85° 21 1 E 1,484.05 feet to station 

Thence N 12° 26' E 410.54 feet to station 

Thence s la4 ° 00 1 E 1,266.82 feet to station 

Thence N 03" 3'1' E 1,322.48 feet to station 

being a common corner with Anaconda AlUJilinum 
Company in the line, of the old Thornton Walker 
tract and a common corner with the old Richard 
Farmer tract; thence continuing with Anaconda 
Aluminum Company fcrmerly known as the Richara 
Farmer tractS 43° 20' E 2,094.00 feet to a 40. 
inc~ maple or station 57-A on the west bank of 
the Green River a common corner with Anaconda 
Aluminum Company formerly known as the Richard 
Farmer Tract; thence up the west bank of the 
Grc~n River the following courses ang dist~nces: .. 

30-D; 

~l-A; 

39-A; 

42-C; 

Thence s 38 111 44 1 w 

T~ence s 27° 30' W 

1,442.05 feet to station 45-c: 

1,640.00 feet to ~tation 45-B; 

on ~he west bank of the Green River and a common 
corner to the Quinn l.l9 acre tract; thence with 
the Quinn 1.19 acre tract N 66° 41' w 465.90 
feet 'to Station B. a common corner with the 
Quirm 1.19 acre tract and the north .rigllt of way 
line of Quinn Ferry Road; thence along the north 
rig~lt of way line of Quinn ! 1erry Roadd N 83° 42' 
\•1 l, 0 4 G. 70 feet to station 15 ... A a 24 inch maple 
in the north right of way of Quinn. Ferry Road;. 
tilence continuing with the north right of way 
lin~ of Quinn Ferry-Road N 51° 30 1 W 554.69 · 
f~et to station lB-E in the north right of·way 
line of the intersectinq Sebree Road; thence 
with the north right of way line of the Sebree 
Road N 75a 36 1 W 1,255.87 feet to station 21-D 
in the west right ·of way line of Sebree Road 

-· -·····-· .... --· ...... 12-lool ..... ~ 
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EXHIBIT "B" 
Page TWo 

crossing the centerline of the road at approxiM 
mately 1,245 feet being in the line of M. A. 
Rideout1 thence along the west right of wa~ 
line of Sebree Road with M.. A. Rideout N ]..0° 
35 1 :B 315.40 feet to station 21-c a common· 

.•. . .. 

corner with M. A. Riaeout and AnacoJld& Aluminum 
Company 1 thence along the wes·~ right of way 
line of the Sebree Road witli Anaconda Alwninum · 
Co~pany N 15° 14' E 179.09 feet to station'lll-X 
a common corner with Anaconda Aluminum Company 
and: in the south right of way line of the · . 
Kentucky Department of Highways Quinn·' s Landin9 
Road; thence with the south ri9ht of way 'lirte 
of.Quinn's L~nding Roads 85° 07' E 118.15, feet to 
lfig"hway right cf way morlument to be set; thcance 
continuin9 with the Rentucky Dapartment of· 
lfi9hways N 10" 36' B 80,00 feet ·to a Highway 
riqht of way monument to be set crossing the 
centerline of Quinn's Landing Road at appro~imately 
40.: feetr thence continuing with·. the Kentucky 
Dep~rtment of Highways along the north right 
of way line of Quinn's Landing Rend M 74" 09' 
W 109.76 feet to station lll-Y in the west'right 
of way line of Sebree Road and a. common corner 
with Anaconda Aluminum Company: thence leaving 
QUinn's Landing aoad along the west right of way 
line of sebree Road with Anaconda Aluminum'company 
N !S• 14' E l, !56. 49 feet to the beginning 
containing 222.217 acres by D~ M, D. as surveyed 
by Donan Engineering Inc:. LESS AND EXCEPT the 
following described tract or parcel of land: . : 
Beginning at a stake being Big Rivers s~rvey 
station 26-A having plane survey coo~dinates 
of Na2393.67 and E=-72!.07 and being a common 
corner \fi th Anacon!ia Aluminum Company or in 
the~line of the Paul and Oli:ver Wright parcel 
and:a. common corner with the 'l'hornton Walker 
parcelr thence with Anaconda Aluminum Company 
or the Thornton Walker· parcel S 85° 21' E t 
1,484.05 feet to a corner post station 30-B; 
thence continuing with Anaconda Aluminum · 
comp~ny o~ the ~hornton W4lker parcel along 
the: old property line fe1:1ce N 12° 26' E 410.54 
feet to a corner stone station 31-Ar thenco 
continuing with Anaconda Aluminum Company.or 
the.'l'hornton Walker parcel s 84° 00' J'il 1,266.82 
feet to a twelve inch white Oak station 39!.A 
corner of the 'l'hornton ,Walker parcel; thonce 
conUnuing with Anaconda Aluminum or the ~ 
Thornton Walker parcel along the property line 
fence N 03° 37' E 1,322.48 feet to a st"ke; 
station ~2-c in the fence on the Thornton · 
Walker parcel's line and a common corner with 
the: Richard Farmer parcel.; thence with Anaconda 
Aluminum Company or the Richard Fa~er parcel 
s 43° 20' E 1,999.37 feet to a new division 
corner of Big Rivers R.E.c~c. station 42-x; 
bei~g N 43° 20' w 94.63 feet from a forty inch 
mapte o.riginal corner at the mouth of a ravine 

! 
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on ~he bank of the Green River; tpence with 
the: new division li11e of Big Rivers R.·E.c .c. 

., 

s 84° 43' W 1,853.02 feet to a point of inter
section of the newly constructed OWensboro• 
Ashland O.il line, being centerline const1'uction ,,.,... .. 
station 32+19,6; thence continuing with th~ new 
division line of Biq Rivers R.E.c~c. up the . 
centerline of the newly constructed owensbqro" 
Ashland Oil line S 84° 43' W 1,987.30 feet to 
a point of intersection of the oil line, being 
centerline construction station 12+32,3; thence 
con~inuing wit~ the new division line of Big 
Rivers .R.E.c,c .• up the centerline of .the newly 
conntruoted Owensboro-Ashland oil line S S9° 
12' W 766,26 feet to station 26•X being a new 
division corner of Big Rivers R.E.c.c. in the 
west right-of-way line of the Sebree·Road and' 
in the line of Anaconda Al wninum Company or 
the \'l, A. Kinq parcel' thence \'1i th the Anaoond.a 
Alumi.num company or the ·w. A. Kinq parcel o.nd 
the Paul and. Oliver Wright parcel along the 
west right-of-way of the Sebree Road N 15°'14' 
E 759.07 feet to the beginning conta;ning 49.945 
acrus by D,M,D. 

Being a portion o.f the same property conveyed 
to Big Rivers by the following: (l). deed' from 
~7a1ker Rideout, unmarried, do. ted June 24, 1963, 
of record ~n Deed Book 126, page 277, in the 
Office of the Webster county Court Clerk, and 
.of record in Deecl Book 211, page 56, in the 
Office of the Henderson. County Court Clerk7 
(2) 'deed from Maud Watson et al dated June 25, 
l96J, of record in Deed Dook 126, page 374," 
in the Office of the Webster County Court ' 
Clerk, and of record in Deed Dock 21~, page 
180, in the Office of the tlonders~n County 
Court Clerk; (3) deed from Hattie E. lo!cCol;l.um 
et vir -dated September 27, 1963, of record -in 
Deecl Book 127, page 190, in the Office of the 
"lab:> ter County court Clerk, and of record in 
Deed Book 212, page 23, in the Office of the 
lienderspn County Court Clerk: ( 4) deed from 
Jamc:s A, Newman, Special Commissioner of the 
Henclerson county Court', on behalf of John · 
Kuhimeycr, dated December 14, 1963, of record 
in Deed Dook 127, page 274, in 'the Office of 
the"tolebster County Court Clerk,· and of record 
i-n Deec! Book 213, paqe 2 0, in the Office of 
the~Henderson County Court Clerk. 1 

' 
~ 

i· 
Jle ;or lie·· . 1 

·Ounrr of We~~ll:r ( sc. 

!• 
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. ··a··5·: ·s·PJ{GE ,. ··'J ~· '· 
BooK. · . . .. ··· .. . . . . -;r,J 

· ::· '»m ~·or commc.rxON 

: :~;.r .• 

.. : 

•.. '
--•. ··•• .• .·.···J· ••. :.• . •' f . ~·.·: .·. ··• .,...; . :·. 

THIS DaD OJ' CO-toii·Nde &lU atiincJ i.Jito. thirB _£ 
~y of Dtlfl ... »·· .1,71, by. Ul4 betweD' ~lG ll:tVBU- 1\Ut'l.W. ELEC'I'IUC 

COOP_BRA'l'IVB couOM~IOB, a ··~atucky GO.,_atiOI ·"1th pri.noipel 

offices in H•Manon, xentuoky. hereiuftu rwte~~.a to a11 'Big 

Riverm•, and CJYY I»' HDtDZSBmJ, ~. a IZIUilie.ip&l ao~etion, 

h•rein•fter ref•rred to •• acity•, 

WI'l'HESSftBJ WHEREAS, by iD•truuat d•teci March 18, 19"11, 

ot record in O.ed Book 151; pag& 203, 1ft the O!fice of the 

Webater CoUftty Court Cle~k, QD4 of r~oord iD ~~4 Book 252, page 

392, in the Office ot tile HeaderuoD County COurt Clerk, Bi9 

Rivart~ oonvey•d to city certain tracts Of land de1cribea in 

Exhibit •A• tor thfl usee and purpo•c• and •ubject to the te~s 

and conditiona aet out ia the mtoreeaid deed, An~ 

WHERDS I Tract ~ lill de&cd:bed on EXhibi-t • A a to the 

afore&Aid deed ~•• for the loc~tion of the cooling tower• for 

the new St.tion IWO Henderson Municipal Power ud Light Plant, 

and 

WHEREAS, the description of Tra~t 2 a& contained in Exhibit 

"A" to the aforesaid deed is not correct, and •Qid erroneous 

description of add Tract 2 cJid not ratlect the intention of 

either City or Biq Riversr and 

WHEREAS, City and Big Riv~rs are dg&irou• of Qorrecting 

the de•c.dption of Tract 2 as contained in the aforesaid deed 

so as to accur.mtely reflect the intention of the partie• thereto. 

NOW, 'l'HEREPORE, and in consideration of the sum of one 

Dollar ($1.00), cash in hand paid, and other goad and valuable 

considerations, including the considerations set out in the 

original deed from pig Rivers to City, hereinabove referred to 

herein, the receipt of all of which is hereby acknowledged, Big 

Rivers has sold ana does hereby bargain, sell, grant and convey 

unto City, its successors and assigns forever, the following 



..... 

.. 
•" 

-.'4rsaoribed real,. ~ata1;a -eituated in Hendereon ~ounty, xentucJi:y, . . 
. :~ • . ! '·. 

Tract 2: A certain tract of land to contain 
the.pr9po~Gd wa~ cooling ·towerm for th• new 
station Two Hen4enon Municipal Paver and 
Light Plant located ilmaecliate.ly east of the 
Ptptnyrile Parkw!lY and approximately thJ:ee 
miles north of Sebree o~the waters of the 
Green River in Henderson caunt;y, Kentucky, 
and more particularly deacribeCI as followaa 

Beginning at a point having Big Rivera plant 
qrid coordinates of s ., 128.00' and W • 90.00' 
located s 78• 07' W 156.45 feet from survey 
station 13 which is the point of intercept of 
the north-south and e~st-west plant grid lines 
having plant grid coordinates of N • o.o and 
E • o.o and being a common corner with Big 
Rivers RECC1 thence with Big Rivera RECC s 43• 
OO' W 672.0 feet to a point having plant grid 
coordinates of s • BOO.O.feet and W • 90.0 
feet1 thence continuing with Biq Rivers RECC 

. N 4 7• oo' W 110.0 feet to a pain~ having .Biq 
Rivers plant grid coordinates of S • 800.0 feet 
.and W • 200.0 feetr thence cont.inu1·n9 with Biq 
Rivers RECC N 43° 00' E 672.0 feet to a point 
having Big Rivers plant gri~ coordinates of S 
= 128.0 feet and W ~ 200.0 feet; thence con
tinuing with Big Rivers RECC s 47• 00' E llO.o 
feet to the beginning containinq 73,920 square 
feet or 1.697 acres by Donan Engineering, Inc. 
of Madisonville, Kentucky, on October 2E, 1971. 

AND BEING a portion of the same property con
veyed to Big Rivers by Walker Rideout, unmarried, 
by deed dated June 24, 1963, o:f recora in Deed 
Book 126, page 227, in the O~fice of the 
Webster County Court Clerk, and of record in 
Deep Book 211, page 56, in. the Office of the 
Henderson county Court Clerk. 

'1'0 llAVE i\ND TO IIOLD the aLove described real estate, 

together with all privileges and appurtenances thereunto 

belonging, or in anywise appertaining, unto the City, its 

successors and assigns, with covenant of General Warranty, 

subject, however, to the following tezms and conditions, to-wit: 

(l) This property is subject to all terms and conditions 

set out in the original deed from Dig Rive.rs to City dated 

March l8, l97l, of record as aforesaid. 

(2) The property erroneously described as Tract 2 in 

Exhibit "A" to the original deed f·rom Big Rivers to City here

inabove referenced has been and shall remain the property of 
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. . ; .... 
Big ,ivurs, and. City by execution of this Deed of Correction 

cOIWI'Sys and relinquishes any and all cl-aims it may have had, if . 
m1y, to t:be erroneously described tract, it bei.ng the under-

standing- of the pax-ties hereto that Ci.ty h•s never ac:cepted any 

conveyance or rights in the erroneously described property. 

This instrument is executed for and on behalf of ·Big Rivers 

by the undersigned officers the-reof pursuant to authority 

qtanted by Big Rivets' Board of Directors, and likewise is 

executed for and on behalf of the City by its undersigned 

officers pursuant to the authority granted to said officers by 

the City Commission of the City. 

IN TESTIMONY WHEREOF, Witness tlle signatures of the 

respective officers of Big Rivera and City·this ~~day and 

date. first herein written. 

• . ~ '., :: ' ~ I ~ ':;; ~/:\ 
I o ,, 

BIG RIVERS RURAL ELECTRIC 
COOPERATIVE CORPORATION .... ,· .: .... : ':· ·.-·: .. ... ) ........ 

• ' ·' "• •.. '\ ~· n .{ • . 
'? .• · ~·· 

By ~-~~-it .. itt. ~:.·~-• .· ... ~.~·· • !""I • : .. • : . . . ..... . -· ~ 
0 ~ ,., I 

Preaideni: 

'· A'l''l'ES~t'.; 
'' 

/Z7i /4~-L-~.:.t-.. · 
Secretary 

CtTY OF HENDERSON, KENTVCRY 

By Mdue-a~e-cR't::e;.. .. G/ 

, A'l'TES'l'; ;-• 
jl).~ /' 
I~ v- lj ~ 
t:.·~€,•1 d .~lj=t'~-

STA~E OF KENTUCKY 
COUNTY OF HENDERSON.,.SCT. 

The foregoing instrument was acknowled9ed before me this 
_g_t_.tt day of December, 1971, by W111fam L. Newman and 
THeresa Crafton , the Mayor and City Clerk 
:l:'espectlvely, of the City nf H"'m' . .'~:;,ll! K.tutrc".y, a_mu-;wpal 

. , .,,,.,'-·'-e:r:~t.iol., on behalf ot -~ c:orporat~pn. 
: , ..... ·• r,. ~!.i .. · .. , '•., I (# 

... , . \ ... 
. \ .. c:.~' •· ·. •':. 
·•'' .. r"J 10 • ~ y· r.·~ s 
: : •J I ' I : 

• I ; :., I • 0. ·.·:·,:I :: 
:. '. ~ ~ · .. ; . ~ ........... .. :: .. · .. . 

' .:; .. ',..··
0 
•• ~·. ~ •• !f,\.l r\.§ 

I ~:.. ·: oo•l'o••l o'l~o ~~ ~~ 
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·~· .. . ... . ... 
,. . ... . 

•. , ' ·~· , .. I #<'!l'lfj.:.J)\ 
. · .. ~... . :~ .. ~ ·-·:.-

"StA\11: c;:;··'fciRtilJ(:EJ · · 
~d'DB.ft· OP.·--DsON •·•.• ~~ ~ 

..... 
' ···. 

,. 

The. fo~egoing inQtrument was aok~cwle6qu4·befo~• me tHia 
10 day of DecaJnber, 1971, by Robert D. Green · · and 

D,i.~Usou ~.. the . -·President· _ and Secret~ry 
rG•pec lveiy, of ~'r.'.:.•f-s~ llu.'!oal Blel0uk.'!:t~'tnt1,; Ca&'pnret1ou, a Kentucky 
Cftpcir&atiot~o~ on b•ha~t of •aid aorparation. 

:I _ ilflic , Kentucky at large 
My Commilsian Expires: 

t<t~H"/ftd. 4 7:wx'vs.l 
'U ..... ~· .. 

'' I 

->:·:.~··~"~ ··:·::···· .... 
.. ' ·f~':~ 'l:·:. ,. ( ;' '\ 

,.:·. ... • . '1\J: ~.. "!"' ::. • 

. :·: . : . . ·: .. ~ ..... ,i : ~ 
... . ' .. :· ,;-~ :. ,:1~ .. . '.: . 
~ .... ,~·· :-- l,.. ·.· .··,.~· 

•.• , , ..... :-'.. ... '?'\ .. 
~~ • I • I ...... '].;;7.-r~ 

Gi:: ... ~;:L~ 
A\::JU1b)' • At • LIW 

l:i 1 tll'$t St!Ht 
Henderaon, Kentucky 42420 

:31'Aft OP KEJl~D'OJCt 
d~:J.DB:RSON C Otni:rY Set 0 

October 25. 1972 

I ••• 10 ol • 'I' -

I, Ml"L~;i:" M. HOil.lBD, Clerk of the llen4e:rson Oocmt,- Oout, Oti'UfJ 
that the f~ngoingdt.df~~ was tll1B ds.;y at 7.'YI o'olook f.fd, 
I o~.ged il:i my oitiee for r.eoo:rd, 8.Zl4 that· I heve recorded it, the !ore-
6'oing and 'tbis oert1f1ca.te in rq !!}4 office, 

Given under my hand th.ia .J2.3 4a:v of ~e ... ..{. 19 7.2.. 

. r;IJlBXD ~ ,'805ABD, Cler.k 
B :.t<.(-Wa.u_ c. c. 
' 

.c1ts of l<entuchy I 
-ounly of Webstor sc 

Jbb Instrument was filed for recorlf on the ...... /,:. di!y or .:~."?tL. Ill/> .. 
et-<:·:·~e·J'l· M. d I ~ · · ,(it~./. ,~.~·~: .?

0
i 

• , an s duly re~o.l!cd m ...... _.;,e; bac.k . ..... . ~ace ........ 

CTHrL C. WAT~O~. Ci~;k" 
• • ' ,1'· :L /.. .~. ~ /"/ /-:, ,., 4,-.'/ .. , , •... r r r: j 

----.... .......... ·--···-··---- ·-··- ······ . .... . ........ . 
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VIA OVERNIGHT DELIVERY 

October 8, 2018 

Robert W. Berry 
President and CEO 
Big Rivers Electric Corporation 
201 Third Street, P.O Box 24 
Henderson, KY 42419-0024 

Vlkram Godbole 
Director, Resource Utilization 

317-249·5376 
vgodbcile@misoenergy.org 

Subject: Approval of Henderson Municipal Power and Light Units 1 and 2 Attachment Y Retirement 
Notice 

Dear Mr. Berry: 

On July 27, 2018, Big Rivers Electric Corporation submitted a completed Attachment Y Notice to MISO for 
the Retirement of Henderson Municipal Power and Light Units 1 and 2 effective February l, 2019. After 
being reviewed for power system reliability impacts as provided for under Section 38.2.7 of MISO's Open 
Access Transmission, Energy, and Operating Reserve Markets Tariff (''Tariff''), the retirement of 
Henderson Municipal Power and Light Units l and 2 would not result in violations of applicable reliability 
criteria. Therefore, Henderson Municipal Power and Light Units 1 and 2 may Retire without the need for 
the generator to be designated as a System Support Resource ("SSR") unit as defined in the Tariff. 

This letter acknowledges that you did not exercise your right to rescind your Attachment Y submission. 
The decision to retire Is considered final and the existing interconnection rights for the generators will be 
terminated as of the retirement date specified in the Attachment V Notice. Big Rivers Electric Corporation 
may not modify the decision to Retire Henderson Municipal Power and Light Units 1 and 2 unless an 
Attachment X Request is submitted to enter the generation Interconnection queue. 

Please do not hesitate to contact me if you have any questions regarding this matter . 

.._. ' 

Vikram Godbole 
Director, Resource Utilization 

Midcontinent Independent 
System Operator, Inc. 720 W City Center Drive 
317.249-5400 Carmel. Indiana 46032 
www.misoenergv.org 

2985 Ames Crossing Road 
Eagan, Minnesota 55121 

3850 N. Causeway Blvd., 
Two Lakeway, Suite 442 
Metairie, LA 70002 

'EXHIBIT 

3 

1700 Centerview Drive 
Lillie Rock, AR 72211 
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