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Duke invoices disputed by C MN , in many instances, the cost estimates were not reason-

able . See CM N 0602 (attached to the response to 2 PSC 2 above) , showing the ori ginal 

estimates and the true up amounts . Almost one third of the true up amounts were double 

or more than the ori ginal estimate. In two instances , the true up amounts we re 400% of 

the ori ginal estimate, and in one instance , the true up was over 800% of the ori ginal 

estimate . C learly , Duke did not fulfill its contractual obligati on to provide a reasonable 

estimate of the cost to pe rform the make ready work. 

The 2018 FCC Order1 provides that a utili ty must present to a ne w attache r a detailed , 

itemized estimate of charges to perform al l necessary make-ready . The utility must 

provide documentation that is sufficient to determine the basis of all estimated charges , 

including any projected material , labor, and other related costs that form the basis of the 

estimate .2 The 20 L8 Order requires that if the final cost of the work differs from the 

estimate , the utility must provide the new attacher with a detailed , itemized final invoice 

of the actual make-ready charges incurred . The utility must provide documentation that 

is sufficient to determine the basis of all invoiced charges, including any projected ma-

terial , labor and other related costs that form the basis of the invoice .3 Although thi s is in 

the 20 18 Order, it has long been the FCC's position that a pole owner must provide 

1 The 20 I 8 Order is Accelerating Wireline Broadband Deployment by Removing Barriers to Infrastruc­
ture Investment, Third Report and Order and Moratorium , WC Docket No. 17-84 and WT Docket No. 17-
79, released Aug. 3, 20 18, available at hllps://docs.fcc.gov/publ ic/attachments/FCC- 18- 111 A I .pelf . 
2 201 8 Order at ' ' 109 - 113. 
3 201 8 Order at "109 - I 13. 
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detailed billings. For example, in Knology, Inc. v. Georgia Power Company, Memoran-

dum Opinion and Order FCC 03-292 at ~62, the failure of Georgia Power to provide the 

detailed billing information that Knology requested was determined to be unreasonable 

under 47 U .S .C. §224. States have taken thi s position as well ; Oregon and New York 

require detailed make ready estimates. See Or. Admin. R. 860-028-0100; NY Pub. Se rv . 

Comm 'n , Proceeding on Motion of the Commi ssion Concerning Certa in Pole Attachment 

Issues , Order Adopting Policy Statement on Pole Attachments , Case 03-M0432, Appen-

dix A (Aug. 6, 2004). 

The agreement between KOL and Duke does not require KOL to di spute Duke charges, 

but the agreement between CMN and KOL does require that KOL dispute Duke charges 

if the Duke charges are not reasonable and are not adequately documented. Section 6 of 

CMN 's agreement with KOL (CMN 0006 1) requires KOL to provide CMN with reason-

able estimates of work to be performed and documentation of the actual costs associated 

with work . Section 5 of CMN's agreement with KDL (id.) allows KOL to invoice CMN 

fo r actual costs, provided that KOL provides CMN with documentation of the actual 

costs associated with the work. 

To fulfill KDL's requirements to CMN set forth in Sections 5 and 6 of the agreement, 

KOL must obtain reasonable estimates and documentation of actual costs from Duke. 

KOL is paid well to obtain thi s information from Duke. KDL charges CMN a 15% over-

head allocation charge on top of the amount invoiced by Duke. This is in addition to the 

$3700 pe r month CMN pays KDL for Duke related data entry as described in the 5/14/ 15 
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Jetter agreement between CMN and Windstream Communications, LLC (CMN 00130). 

In connection with the true up invoices produced by Windstream as Exhibit 5 of the 

Testimony of Daniel J. King , KOL invoiced CMN over $ 145 ,000 in 15% overhead 

charges. KOL sent an email di sputing the invoices to Duke and requesting detail s sup-

porting the amoun ts invoiced by Duke,4 but other than that, CMN is unaware of other 

efforts KOL made to fulfill its commitment to CMN to provide reasonable estimates and 

documentation of actual costs. In short , if KOL does not fulfill its obligations to provide 

reasonable estimates and documentation of actual costs , KOL charged CMN over 

$ 145 ,000 merely to place Duke's invoice on Windstream letterhead (in addition to its 

$3700 per month fee for data entry services). 

It is not in KDL's interest to pursue reduction of the Duke invoices. To the contrary, it is 

in KDL's interest to have CMN pay the full Duke-invoiced amount (and the higher the 

amount, the better) regardless of whether or not the charges are valid and supported by 

documentation, because payment by CMN of any Duke related invoice adds 15% to 

KDL's bottom line. 

b. Section 6 of the agreement between CMN and KDL (CMN 0006 1) provides that invoices 

are due and payable within thirty days of receipt by CMN. KOL can apply a late charge 

equal to the lesser of 1.5% per month or the maximum amount allowed by law on any 

unpaid balance. Section 6 also provides that CMN notify KOL in writing within 60 days 

4 9/5/ 17 9:38 AM emai l from James Lloyd re "Windstream KOL Unpaid Make Ready" (CM 
00179) attached to CMN's response to l PSC 7. 
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after CMN's receipt of the invoice of any di spute and the reason for the di spute. There-

fore , CMN can di spute (and not pay) an invoice after the 30-day payment deadline . If 

CMN does not deliver a challenge or di spute within 60 days, the invoice is considered 

final and accepted . 

Section 25 of the agreement (CMN 00066-67) has a di spute resolution process that calls 

for mediation , and if mediation is unsuccessful , arbitration. Arbitration is to occur in 

Evansville, Indiana . If interim reli ef is appropriate , it may be sought through the courts 

in Evansvi ll e, Indiana. 

c. See response to subpart (b) above. 
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4 . Refer to Windstream East's response to Commission Staff's First Request for Informa­
ti on to Windstream East, Item 5. State whethe r CMN contends that any steps ide ntifi ed 
there in are unnecessary for Windstream East to process applications for pole attachments 
and complete the make-ready work , whether performed by Windstream East or a contrac­
tor. If so, identify any step that C MN contends is unnecessary and explain the basis of 
CM N's contention that any such step is unnecessary. 

Response 

CM has reviewed Windstream East 's response to the Staff's first set , Request o. 5 , 

and notes that much of the detail given in the response is about the paper flow within the 

Windstream Group teams and with the Windstream Group contractors (Byers Engineer-

ing and Triple D Construction) rathe r than the actual survey engi neering and make-ready 

work .1 The description given is not always clear, for example, whethe r a step is taken by 

a Windstream Group employee or a contractor and whether a n OSP Engineering Manager 

has an engineering function or a coordinating and data entry function (or is the same or 

diffe rent from the "OSP Manager" mentioned on Response p.9.) 

The following critique found in the report of a working group of the Broadband Deploy-

ment Advisory Committee with respect to the make ready process in general applies to 

the pole-attachment application process described by Windstream East: 

The make-ready process takes too long and is a significant barrier to faster 

broadband deployment. There are many parties involved , with varying obl i­

gations and sometimes competing interests, resulting in multiple trips to the 

1 Some of the functions descri bed appear to be admini strati ve in nature, similar to the functions performed by the 
Data Entry Specialist , the cost for which CMN pays to Windstream Communications, LLC pursuant to the letter 
agreement dated M ay 14, 2015, relating to attachment to Duke Energy poles in Indiana (CMN 001 30-3 1 ). Under 
this letter agreement, CMN pays Windstream Communications, LLC $3700 per month for personnel to enter data 
into a system in connection with processing auachmcnts to Duke Energy poles under the agreement between CMN 
and Windstream KOL, Inc. dated February 7, 2005 (CMN 00060-67). 
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uti lity pole and long waits in -between a confusing and often red undant se­

quence of steps. In many cases, one contractor could perform all the work on 

one visit to the satisfaction of the pole owner, any existing attacher , and the 

new attacher. 

Broadband Deployment Advisory Commi ttee, FCC, Report of the Competitive Access to 

Broadband Infrastructure Working Group at p.19 (Jan . 23-24, 2018) , available at 

nd%201nfrastructure%20Report.pdf (last visited Sep. 27, 2018). 

Although confident that a more streamlined system could be designed ,2 CMN does not 

contend that any particular step identified by Windstream East is unnecessary to the sys-

tern that has grown up within the Windstream Group around applications to attach to its 

poles. CMN notes that Windstream East does not c laim to perform any of the steps it 

identifies its Response to 1 PSC 5 - the references there to " Windstream" teams, em-

ployees, or actions appear to be to the Windstream Group as a whole or some affiliate or 

other entity . CMN does contend that any steps identifi ed as performed by "Windstream" 

could be performed by short-term or temporary "Windstream" employees or contracted 

out (as are many of the steps described in the Windstream East response to I PSC 5). 

CMN also contends that the steps identified could be performed in a more timely manner. 

See CM N's response to 2 PSC 5-7, below. 

2 The One-Touch Make Ready process and enhanced non-OTMR regimes ordered by the FCC in the 
Third Report and Order and Declaratory Ruling, FCC 18-111 (rel. Aug. 3, 2018) - see summary 
attached to CMN's response to 2 PSC 5, as CMN 000421-22 - were designed to speed the existing 
process, promote accurate billing, and reduce the likelihood of coordination failures that cause unwar­
ranted delay in the make-ready processes described in the Working Group Final Report. Id.~ 2 (p.2). 
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5. State the periods that CMN contends apply to the review of applications for pole attach­
ments, including the processing of the application, the completion of survey work, and 
the completion of make-ready work , pursuant to the Federal Communicati on Commis­
sion's regulations in states that have not preempted federal regulation and identify the 
basis for those contentions. 

Response 

47C.F.R. § 1.1420 sets forth the timeframes for the survey, estimate and make ready 

processes . 47 C.F.R. § l .1420(g) describes how time frames may vary depending on the 

size of the order. 

Under 47C.F.R.§1 .1420 a utility must respond to a prospective attacher within 45 days 

of receipt of a complete application to attac h facilities to the utility 's poles. For " larger 

orders,"1 this time frame is extended to 60 days. Where a request for access is not denied, 

a utility must present to the prospective attacher an estimate of charges to pe rform all 

necessary make-ready work within 14 days of completion of its survey, or in the case 

where a prospective attacher's contractor has performed the pole survey work , within 14 

days of receipt by the utility of such survey. Upon receipt of payment the make ready 

estimate, a utility must notify immediately and in writing all known enti ti es with existing 

attachments that may be affected by the make- ready. For attachments in the comm uni ca-

tions space, among other items, the notice must set a date for completion of make-ready 

that is no later than 60 days after notification is sent (for "larger orders" thi s time frame is 

extended to 105 days). This same notice must state that if make-ready is not completed 

1 For the purposes of the FCC rules , "larger orders" are orders (within a 30-day period) larger than 300 
poles and up to the lesser of 3000 poles or 5 percent of the utility's poles in a state. 
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by the completion date set by the utility , the utili ty or new attacher may complete the 

specified make-ready. 

These FCC rules govern pole attachments in three-quarters of the states where Wind-

stream's affi li ates own poles (listed by Windstream in response to 1 CMN 9, WIN 0002) . 

Under FCC rules, Windstream 's affiliates are not allowed to limit the number of sub-

mittals to applications for on ly 300 poles in a 30 day period . 

In the 20 18 Order,2 the FCC adopted One Touch Make Ready ("OTMR"). Under OTMR 

rules , the new attacher performs the survey work. The OTMR rules also shorten the time 

frame during which a pole owner may process "smaller orders"3 from 45 days to 15 days, 

and shorten the time frame during which a pole owner may process " larger orders" from 

60 days to 30 days . It is anticipated that during the first quarte r of 20 19, in most states 

where Windstream 's affiliates own poles, these affi liates wi ll have to process pole appli -

cations for as many as 3000 poles in a 30 day pe ri od, which is more quickly than it is 

processing CMN's applications submitted at a rate of no more than 300 poles during a 30 

day peri od. A tabular overview of the time frames that are expected to become effective 

during the next several months, 2018 Order' 14, is attached to this Response and marked 

as CMN 00422-23. 

2 Acceleraring Wireline Broadband Deployment by Removing Barriers to Infrastructure Investment, Third 
Report and Order and Moratorium, WC Docket No. 17-84 and WT Docket No. 17-79, released Aug. 3, 
2018, available at https://docs .fcc.gov/publ ic/attachments/FCC- 18-1 11A1 .pdf. 
3 That is, applications for 300 or fewer poles withi n a 30 day period. 
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altering the ability of a state to exercise reverse preemption of our pole attachment rules.56 

A. Speeding Access to Poles 

14. Most fundamentally, we amend our rules to allow new attachers57 with simple wireline 
attachments in the communications space to elect an OTMR-based pole attachment process that places 
them in control of the work necessary to attach their equipment, and we improve our existing attachment 
process for other, more complex attachments. We summarize these changes, as well as our prior rules, in 
the table below:ss 

S6 See 47 U.S.C. § 224(c). 

s7 We define a new attacher as a cable television system or telecommunications carrier requesting to attach new or 
upgraded facilities (e.g., equipment or lines) to a pole owned or controlled by a utility . See infra Appx. A, 47 CFR § 
1. 141 1 (a)(2). Therefore, new attachers include existing attachers that need to upgrade their facilities with new 
attachments. 

ss This table is a summary for informational purposes only, and it sacrifices nuance for brevity. The text of this 
Report and Order (excluding the table) and the rules in Appendix A set forth our binding determinations. 

8 
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Phase Prior Rule OTMR- Based R egime En hanced Non-OTMR 
Regime 

Review of Vague definition of complete Revised definition of complete application makes it clear what 
Application for application can lead to delays. must be included in application. A uti lity has I 0 business days 
Completeness No timeline for utility to to determine whether an application is complete; the utility 

determine whether application must specify any deficiencies and has limited time to review 
is complete. resubmitted applications. Appx. A §§ 1.141 l(c}(I}, O)(l}(ii} 
47 CFR § I. 141/(c) 

Review of The utility has 45 days to The utility has 15 days to Largely same as prior rules, 
Whether to decide whether to grant a decide whether to grant a except that the utility must 
Grant complete application and to complete application. The take certain steps to facilitate 
Complete complete any surveys. The new attacher conducts the survey participation by new 
Application; utility has an additional 15 survey and detem1ines its and existing attachers. 
Survey days for large orders. timing. Appx. A§ I. /41 /(c)(J) 

47 CFR § 1. 1411 (c) Appx. A § 1. 14110)(2). 0)(3) 

Estimate The utility must provide an NIA - no estimate stage Sanle as prio r rules, except the 
estimate of the make-ready estimate must detail basis for 
charges within 14 days of charges. Appx. A§ 1.141 / (d) 
receiving the survey results. 
47 CFR § 1. 141/ (d) 

Attacher The attacher has 14 days or NI A - no acceptance stage Same as prio r rules. 
Acceptance until withdrawal of the Appx. A§ l . /4/l(d)(2) 

estimate by the utility, 
whichever is later, to approve 
the estimate and provide 
payment. 
./7 CFR § f . l./ll(d)(i}-(ii) 

Make-Ready The existing attachers must The new attacher performs all The existing attachers prepare 
prepare the pole within 60 work in as little as one trip. the pole within 30 days in the 
days of receiving notice from The new attacher must communications space (75 
the utility in the provide 15 d.: ;;;;:;,·s for larger orders) or 90 
communications space ( I 05 existing attachers before days above the 
days for larger orders) or 90 commencing work, and this communications space ( 135 
days in the above the notice period may run days for larger orders). A 
communications space ( 135 concurrent ly with the utility 's utility may take 15 additional 
days for larger orders). A review of whether to grant the days after the make-ready 
utility may take 15 additional application. The new attacher period to complete make-
days after the make-ready must notify existing attachers ready itself for work outside 
period to complete make-ready within 15 days after the communications space. 
itself. completion of work on a pole Appx. A§ /. /41/ (e}(l}(ii) , 
47CFR§ 1. /41/ (e}(!}(ii), so that existing attachers can (e}(2}(ii) , (e}(2)(iv) 
(e}(l}(iv) . (e}(2}(ii), (e}(2)(iv) inspect the work. 

Appx. A § / . 14110)(4) 

Self Help New attachers in the NIA New attachers in any part of 
Remedy communications space may the pole may perform work 

perform work themselves themselves when the deadlines 
when the deadlines are not are not met. We take steps to 
met. 47CFR § l . l./ll (i) strengthen the self-help 

remedy. 
Appx. A§ l . 14/ l (i)(2) 

15. No matter the attachment process, we encourage all parties to work cooperatively to meet 
deadlines, perform work safely, and address any problems expeditiously. Utilities, new attachers, and 

9 
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6. State whether CMN contends that Windstream East could retain contractors to pe rform 
any portion of the work necessary to review pole attachment applications, including the 
processi ng of the application, the completion of survey work, and the completion of 
make-ready work, and if so: 

a. Identify any portion of the work that CMN contends could be performed by 
contractors and explain any basis for CMN's contention that the work could be 
performed by contractors; and 

b. State whether CMN con tends that there are contractors with capacity that could 
perform those portions of work identified , and if so , explain the basis of any such 
contention that there are contractors with the capacity to perform the work. 

Response 

CMN does so contend. 

a. CMN contends that Windstream could retain contractors to perform all portions of the 

work necessary to review pole attachment applications, including the processing of the 

application , survey work and the completion of make ready. If a competent employee 

can be selected and trained to perform the task , a competent individual contractor can be 

selected and trained to perform the task. 

In support of its contention, CMN refers to the FCC's 201land2018 Orde rs, the KIH 

First Amendment (WI N 0264-67) , Windstream 's 9115/17 Wireless Attachment Agree-

ment (WIN 1473-1507) , Windstream 's Master Integrator Agreement (WIN 0307-0783) 

and Master Contractor Agreement for Network Services (WIN 0784-0871), and 

Kentucky Utility Company's high volume application plan (CMN 00132-46). 

The FCC 2011 Order. Under existing rules set forth in the 2011 Order, the FCC allows a 

new attacher to step in with its own contractors to do surveys and make ready work if 
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the pole owner does not complete its surveys and make ready work during the time 

frames prescribed by the 2011 Order. 47 C.F.R §1.141 l(i )( l) and (2). 

The FCC 2018 Order. The 2018 Order adopts one touch make ready. As a part of thi s, 

the new attacher (not the utility' s employee or contractor) conducts the pole survey 

and completes the application. The utility can decide whether to grant access to the 

pole based upon the complete application , and if the utility grants access to the poles, 

the new attacher conducts all of the make ready work in the communications space 

that is not reasonably expected to result in a service outage or faci lity damage and 

does not require splicing of any existing communications attachments or relocation of 

any existing wireless attachment. 47 C.F.R §l.1411U)(3) and (4). 

The KIH amendment. Pursuant to the KIH Amendment(~ l p.2 (replacing §8.C)) , WIN 

0265), Windstream agreed to add 8 additional application processors and 5 additional 

survey engineers each month with the added $80,800 per month that KIH would pay. 

It is unclear whether or not these individuals were contractors or employees, but 

regardless, the Windstream agreement demonstrates that additional application 

processors and survey engineers can be engaged. Under the KIH Amendment , make 

ready work was to be conducted by Windstream. However, consistent with the 

FCC' s 20 l 1 Order and 2018 Order, the terms of the KIH Amendment provide that if 

Windstream failed to adhere to agreed-upon time frames, KIH could complete make 

ready work with authori zed contractors. 
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The Wireless Attachment Agreement. Pursuant to the 9/15/J7 Agreement, if Windstream 

did not complete survey work within 45 days of receipt of the application , Wind-

stream agreed that the licensee could utilize contractors to complete the surveys 

(Section 8.B of the agreement, WIN 1479-80). If Windstream did not complete the 

make ready work within 60 days of the licensee's payment of estimated charges (90 

days if the power space needed to be accessed), Windstream agreed that the li censee 

could use utility approved contractors to complete the work. (Section 8 .0 of the 

agreement , WIN 1480). 

Master Integrator and Contractor Agreements . Windstream contracts with a third party 

to conduct make ready work (WIN 0335-36), fi eld verification and data review (WIN 

0332), compliance reviews to determine if poles comply with safety and Windstream 

standards (WI N0332), fi eld inspections (WIN 0376) and pole loading (WIN 0332). 

Windstream also contracts with a third party to perform contractor services, including 

"wireline OSP Construction" (see WIN 0805-21). 

KU High Volume Plan. The KU high volume plan contemplates that it is possible that 

surveys, application review, and make ready work can be performed by individuals 

that are not employees of KU. The terms of this plan are simila r to one touch make 

ready, in that much of the upfront work is completed by Metronet (see Secti on 4(b), 

CMN 00139). ln order to process up to 2,500 poles in a 30 day period , KU agreed to 

contract two (2) additional designers (and more if needed) to review Metronet 's 

applications and perform any survey, inspection, pole loading analysis or other 
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engineering it deemed necessary (Section 4(d), CMN 00140). Metronet paid the cost 

(including overhead and oversight) associated with KU's engaging contract designers 

to review the applications (Section 4(d), id.). The contract designers determined if 

access should be granted or not , and upon what conditions. KU was able to decide 

whether it wanted to conduct make ready or allow MetroNet to conduct make ready 

using approved contractors. (Section 5(a)). MetroNet was responsible for coordinat-

ing rearrangement or transfer of third party attachments. (Section 5(d) , CMN 00142) . 

Metronet paid KU for the cost of inspectors designated by KU to inspect electrical 

space make ready conducted by KU approved contractors (Section 5(c), id.). 

b. Yes, contractors or employees. Windstream is capable of adding huge numbers of skilled 

workers to its labor force. On September 24, 2018 , Windstream announced the hiring of 

450 field technicians to support growth of its broadband business. Eighty (80) of these 

workers were in the Lexington area , with the plans to hire 100 more local fi eld techni-

cians in the fourth quarter. (See press releases attached to thi s Response, and marked as 

CMN 00419-21) . Windstream al so appears to have been able to identify 8 additional 

application processors and 5 additional engineering surveyors to perform the additional 

work contracted-for under the KIH First Amendment. 

In addition, KU was able to identify contract designers and workers to perform under the 

KU High Volume Plan (CMN 132-46). 

Under the FCC's 2011 Order , in states that have not reverse preempted federal rules and 

where Windstream's affiliates owns poles, Windstream's affiliates are required to post a 
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list of approved contractors to perform make ready work. If Windstream is not able or 

willing to find contractors with such capacity,CMN will find them. The FCC's 2018 

Order cites the lack of moti vation incumbents have. Therefore, the FCC has identified 

the qualification criteria that new attachers must use in engaging qualifi ed contractors in 

the event that the pole owner does not have a suffi cient number of contractors to perform 

make ready work. If CMN were authorized to perform make ready work on a utility ' s 

poles (including Windstream's poles), CMN would use available contractors that (i) are 

on the utilities' li st of approved contractors qualified to perform make ready work or 

(ii ) if the utility does not mai ntai n such a li st or there is an insufficient numbe r of contrac-

tors on the li st , contractors that meet the key safety and reli abi lity crite ria recommended 

by the Broadband Deployment Advisory Committee (BDAC), i.e., contractors that 

( I) follow published safety and operational gui delines of the utility , if avai lable, but if 

unavailable, follow the NESC guidelines; (2) read and follow li censed-engineered pole 

designs fo r make ready work , if required by the utility ; (3) follow all local, state and 

federal laws and regulations including, but not limited to, the rules regarding Qualified 

and Competent Person under the requirements of the OSHA rul es; (4) meet or exceed any 

uniformly applied and reasonable safety and reliability thresholds set and made available 

by the utility , e.g., the contractor cannot have a record of significant safety violations or 

worksite accidents ; and (5) be adequately insured or be able to establish an adequate 

performance bond for the make ready work it wi ll perform. 
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Windstream has announced that it has added 80 new technician~ 

team across the Lexington area, as part of an additiona l 450 field 
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services. 

"We have now seen six consecutive months of 

consumer broadband growth through August," 

said Jeff Small, president of consumer and small 

business for Windstream, in a release announcing 
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the new hires. "Our sign ificant network investments are enabling us to deliver our 

premium Kinetic services to more customers, and the response has been 

overwhelmingly positive." 

Windstream said it plans to hire up to 100 more technicians before the end of the 

year, growing its workforce of local fie ld technicians to nearly 3,000. 

Kinetic by Windstream provides Internet and entertainment services, with internet 

service speeds of 25 to 100 Mbps or higher, or possible gig service plans on its fiber­

optic network with speeds of 1 Gbps. The company also provides Kinetic TV and 

business solutions for small and medium-sized companies. 

To see available jobs at Windstream, check online at www.windstreamtalent.com. 
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Windstream hires 450 technicians to keep pace 
with customer demand for high-speed Kinetic 

Internet offerings 

UTILE ROCK, Ark., Sept. 24, 2018 (GLOBE NEWSWIRE) -- Windstream (NASDAQ: WIN), a leading 

provider of advanced network communications and technology solutions, has hired 450 additional 

field technicians across 18 states in the past year. The new technicians will provide on-the-ground 

support to keep pace with growing demand from residential and smal l business customers for 

Windstream's new Kinetic services. 

"Our significant network investments are enabling us to deliver our premium Kinetic services to more 

customers, and the response has been overwhelmingly positive. In fact, we have now seen six 

consecutive months of consumer broadband growth through August," said Jeff Small , president of 

consumer and small business for Windstream. "Delivering faster Internet speeds to more customers 

is an important part of our continuing commitment to bridge the urban/rural connectivity divide for 

the communities we serve - creating jobs and improving the customer experience." 

Windstream projects hiring as many as 100 more technicians before year-end , growing its local tech 

field force to nearly 3,000. 

Kinetic by Windstream provides best-in-class Internet and entertainment experiences, delivering 

more speed to more customers so they can readily stream, surf and download on multiple devices at 

the same time. 

Kinetic's premium service portfolio includes: 

• Kinetic Internet: Flexible plans on a reliable network with speeds of 25-100 Mbps or higher for 

streaming video, downloading music and photos and connecting with friends and family. 

• Kinetic Gig: Ultra-fast speeds of 1 Gbps delivered over a 100 percent fiber-optic network, 

enabling the fastest access to all online entertainment and business needs. 

• Kinetic TV: Access to entertainment content (TV shows, events & movies) at home or on the go. 

http://news.windstream.com/news-releases/news-release-det ai ls/windst ream- hi res-450-technicians-keep-pace-customer- demand -high Page 1 of 2 
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• Kinetic Business Solutions: Customizable solutions that ensure business continuity, advanced 

communications and maximum reliability for small and medium-sized businesses. 

To learn more about Kinetic by Windstream, please visit kinetic.windstream.com. 

To see available jobs at Windstream, please visit www.windstreamtalent.com. 

About Windstream 

Windstream Holdings, Inc. (NASDAQ: WIN}, a FORTUNE 500 company, is a leading provider of 

advanced network communications and technology solutions. Windstream provides data 

networking, core transport, security, unified communications and managed services to mid-market, 

enterprise and wholesale customers across the U.S. The company also offers broadband, 

entertainment and security services for consumers and small and medium-sized businesses 

primarily in rural areas in 18 states. Services are delivered over mult iple network platforms including 

a nationwide IP network, our proprietary cloud core architecture and on a local and long-haul fiber 

network spanning approximately 150,000 miles. Additional information is available 

at windstream.com or windstreamenterprise.com. Please visit our newsroom 

at news.windstream.com or follow us on Twitter at @Windstream or @WindstreamBiz. 

Scott Morris 

scott.1. morris@windstream.com 

501 .748.5342 

windstream :JV 

Source: Windstream Holdings, Inc. 
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7. State whether CMN contends that Windstream East could process applications for up to 
1,500 pole attachments in each rolling 30-day period in the time frames establi shed by 
the federal regulations as described by CMN in response to Item 5 herein and explain the 
basis for CMN's contention. 

Response 

Yes , CMN does so contend. See the response to 2 PSC 6, above. As a basis for its 

contention , CMN notes that: 

a) Windstream East's affiliates are required to process applications for twice this 

number in most states, i.e., states where they own poles and the FCC rules have 

not been reverse preempted. 

b) Windstream agreed with KIH to process applications for up to 1500 poles in a 30-

day period (see WIN 0265). 

c) In the 9/15/ 17 Wireless Attachment Agreement, Windstream did not cap poles at 

300 poles per 30-day period (see WIN 1479-80). 

d) Windstream did not deem it necessary to limit its tariff to restrict the number of 

poles for which application could be made in a given period. 
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8. Refer to CMN ' s response to Windstream East 's First Request for Information , Item 1 in 
which CMN describes how delays in obtaining access to poles owned and controlled by 
Windstream East will affect its business case. State whether CMN is able to quantify the 
effect of the delay on the business case, and if so, provide and explain those quantifi ed 
effects . 

Response 

As stated in John Greenbank's direct testimony (p. 13 , LL. 14- 18): "Because CMN wi ll 

suffer from loss of momentum , failure to meet customer expectations , inability to solicit 

new business, inabili ty to maximize market share while competitors grab more market 

share , and other results that are very real but hard to quantify, it is difficult to measure in 

dollars the total impact that Windstream's conduct has had on CMN and its affiliate , 

Metro Fi bernet , LLC." 
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9. Wi thout regard to whether such charges are incl uded in any tariff, state whether CMN 
contends that it would be unreasonable to require CMN to pay Windstream East for all 
costs incurred by Windstream East in reviewing pole-attachment applications, including 
the processing of the application , the completion of survey work, and the completion of 
make-ready work , and if so, explain any basis for CMN's contention. 

Response 

In the abstract , C MN does not contend that it is unreasonable to require an attacher 

(li censee or applicant) to pay Windstream East or other pole owning/controlling utility 

for all the reasonable, actual, itemized, and documented costs it incurs in reviewing pole-

attachment applications (including application processing and the completi on of survey 

and make-ready work). Furthermore, CMN proposed to enter into a contract with Wind-

stream East by which CMN would pay particular fees, charges, estimated costs, and 

trued-up costs to obtain li censes to attach to Windstream East poles (including for high-

volume applicati on processing, surveys, and make-ready work) even though such 

payments might over-compensate Windstream Eastor might not meet the crite ri a that 

payment be fo r reasonable, actual, itemized, and documented costs . 

After Windstream East refused to negoti ate about the deletion of the 300-pole cap in the 

agreement it proposed , CMN asked for pole-attachment service under the Windstream 

East tariff. To apply for and receive a license to attach to poles, Windstream East has 

requi red CMN to pay: 

• $75 per application submitted 

• $50 per pole in any submitted application 



Ky. PSC No. 2018-00157 
CMN Response to 2 PSC 9 

Witness: Larson // Greenbank 
Page 2 of 4 

• charges invoiced as make-ready costs, including prepayment of estimates. 

See CMN Response to 1 PSC 17e and attached examples of Wi ndstream make-ready 

invoices (CMN 00183-84).1 The first two payment categories are not included in the 

Tariff. CMN does contend that it is not reasonable for Windstream East to require 

payment of fees and charges that are not in its Tariff for services (in this case , pole 

attachment services) that are offered in its Tariff. This contention is based on CMN's 

expectation that its acceptance of Windstream East's offer of pole attachment service 

(through its Commission-approved Tariff) created a contract between them , from (i) the 

statutory requirement that Windstream East fil e a schedule "showing fill rates and con-

ditions for service establi shed by it and collected or enfo rced ," KRS 278 .160(1) (empha-

sis added) , and (ii) the statutory injunction that " In lo utility shall charge, demand , collect, 

or receive from any pe rson a greater or less compensation for any service rendered or to 

be rendered than that prescribed in its filed schedules," KRS 278 .160(2) . 

In addition , Windstream East has not shown that what it presently charges CMN is sup-

ported by actual costs it incurs in reviewing pole-attachment applications, including the 

processing of the application, the completion of survey work, and the completion of 

make-ready work. The data it provided to the Commission in response to 1 PSC2 sug-

gests that it is over-recovering its non-make-ready costs with the per application ($75) 

1 The example invoices itemize different amounts for Labor and Material, but each charges the same 
$75.00 for "Permit." 



Ky. PSC No. 2018-00 157 
CMN Response to 2 PSC 9 

Witness: Larson // Greenbank 
Page 3 of 4 

and per-pole ($50) charges.2 According to Windstream East, the cost to process the 

documents in an application is $4.03 (WIN 0306), and its "estimated Engineering cost 

per application is between $1,100.00 to $1,325.00" (1PSC2). The per-pole and per-

application charges for a 25-pole application total $13253 . This means that even at its 

highest cost estimate, Windstream East 's under-recovery is only the $4.03 paper-

processing cost, and it is over-recovering everywhere else in its estimate range, as much 

as $220 per application.4 Although asked by Commission Staff for information that 

might allow an assessment of whether its make-ready invoices to CMN are supported by 

its associated costs (see 1 PSC 3c), Windstream East instead focused on amounts 

invoiced to CMN (and that may or may not be related to the LFUC Project) and avoided 

saying whether or how much of the amounts invoiced would be paid to its make-ready 

engineering and construction contractors. 

In December 2017 , CMN would have agreed to the payment obi igations under the KIH 

First Amendment to have a high-volume contract with Windstream East. If Windstream 

East submits and the Commission approves amendments to its Tariff, for example, to add 

per-pole or per-application charges or include special provisions for defined volumes or 

2 No per-pole charge is assessed in the basic KIH Pole Attachment License Agreement (see WIN 0299) or 
the Pole Agreement found at WIN 1473-1507 (see WIN 1503). 
3 One $75 appli cation fee plus 25 poles times the $50 per pole fee = $75 + $ 1250 = $ 1325. 
4 Note, too, that because the per-appli cation and per-pole charges would rise proportionally as application 
requests increase from 300 to 1500 poles (and make-ready charges should reflect actual costs) it appears 
that nothing further would be needed to pay all of Windstream's costs for a high volume of applications/ 
poles - even if there are no efficiencies or economies of scale. However, there are significant efficien­
cies and economi es of scale. See, e.g., Master Integrator Agreement, Contract Number 09 1009A 10, with 
Byers Engineeri ng Company, at WIN 0332 and 0338. 
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rates of attachment applications, then it would be mandatory thereafter for CMN to pay 

those charges for requesting new attachments. Those, however, are hypotheticals at this 

point. The concrete situation is that CMN and Windstream East did not enter into an 

individualized pole-attachment agreement in which CMN voluntarily undertook to make 

certa in payments for pole-attachment, and that Windstream East has been imposing terms 

and conditi ons on CMN's receipt of pole-attachment service that are not in its Tariff. 

Being charged non-Tariffed amounts in order merely to rum.Lx for pole-attachment service 

is bad, but it is worse for CMN that Windstream East has capped the application rate at 

300 poles per 30-day period and unreasonably slowed processing of the applications it 

has deigned to receive. 
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lO. State and explain whether Federal Communication Commission regulations provide for 
the prepayment of costs associated with the review of applications for pole attachments, 
including the processing of the application, the completion of survey work, and the 
completion of make-ready work in states where they are applicable. 

Response 

We are unaware of any FCC regulation that precludes pole owners from requiring 

attachers to prepay costs associated with review of applications for pole attachments , 

including the processing of the application, the completion of survey work and the 

completion of make ready work. However, the "costs" must be just and reasonable and 

related to the pole owner's actual costs. See 47 U.S.C. § 224(d)(l) (standard for just and 

reasonable rates). Furthermore, the charges may not be duplicative , i.e., a pole owner 

may not charge as "costs" what it recovers through other fees, such as annual pole rental. 

The FCC di scussed thi s issue in the matter of Cavalier Telephone , LLC v. Virginia 

Electric and Power Company, 15 FCC Red. 9563 (FCC), 2000 WL 1060425 , File No. 

PA 99-005 (Cable Serv. Bur. June 7 , 2000) at ~22. Because Virginia Electric provided 

no explanation that the billed administrative fees associated with permit application 

processing were not for costs otherwise included in the carrying charges , the FCC found 

that the fees were an unjust and unreasonable rate , term or condition .' See also Cable 

Television Association of Georgia vs. Georgia Power Company, Fi le No. PA 0 1-002, 

August 8 , 2003 at~ 17 through ~20. The FCC noted that, through the FCC's rate formu la, 

the annual rental fee covers a broad spectrum of expenses and that the allocated portion 

1 A subsequent complaint by Cavalier T elephone to enforce the 2000 Order was dismi ssed at the request of both 
parties in connection with a settlement between them (FCC File No. EB-02-MD-005, Order rel. Dec. 3, 2002) . 
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of the administrative expenses covers any routine administrative costs associated with 

pole attachments, such as billing and legal costs associated with administering the agree-

ment. In this case, the Cable Television Association also contested an up-front fee of 

$ 150 per pole imposed by Georgia Power for make ready work, which included construe-

tion costs, management and inspection costs, and engineering costs required to attach to 

the pole. This fee was not an estimate that would be trued up . The FCC determined that 

Georgia Power should first incur the cost and then seek reimbursement for actual costs. 

See also Mile Hi Cable Partners , l.P. v. Public Service Co. of Colorado, 15 FCC Red . 

11450 (2000) at ~8 (double recovery for expenses for which the utility has been reim-

bursed through the annual fee not all owed). 
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11 . Refer to the Testimony of Daniel King at page 4 in which he indicated that Windstream is 
concerned about whether it will obtain payment of costs associated with Windstream's 
review of applications for pole attachments. State what type of security , if any , CMN 
contends would be reasonable to provide Windstream East security against non-payment 
of costs and explain the basis for any such contention. 

Response 

Windstream's asserted concerns are unfounded because nearl y all of the costs or estima-

ted costs are assessed up front. Windstream East charges a $75 application fee, a $50 per 

pole fee, and requires estimated make ready charges to be paid before make ready is con-

ducted . To the extent that these charges are in line with actual costs, they must be paid 

before meaningful expenses are incurred by Windstream East. Furthermore , if Wind-

stream East has provided make ready estimates that are reasonably accurate, there should 

not be a significant amount to be trued up to actual costs. Requiring payment before 

costs are incurred effecti vely eliminates the need for securi ty against non-payment. 

In addition to prepayment requirements, 1 Windstream East's CATV Pole Attachment 

Tariff on fil e with the Commission contains a number of reasonable means to secure 

payment or otherwise protect Windstream East from financial harm related to new 

attachments to its poles, including: 

• indemnification of Windstream East and min imum insurance coverage (Tariff S 1.11 , 

pp. 11 -12); and 

1 The Tariff (S 1.16 , p.15) also requires prepayment of the annual rent, invoiced a t least quarterl y. 



Ky. PSC No. 2018-00157 
CMN Response to 2 PSC 11 

Witness: Larson // Greenbank 
Page 2of3 

• a surety bond to guarantee payment of "any sum which may become due to the 

Company for rental, penalty , and make-ready charges and work performed by the 

Company, pursuant to thi s tariff, for the benefit of the CATV company or as a result 

of default or forfeiture by the Company," with the bond scaled for attachments to 

poles in increments of 500 (id. S.l. 12 , p. 13). 

For any add itional costs and risks from an increased rate of processing pole attachment 

applications. one or more of the followi ng measures mi ght be reasonable: 

• Bond. Windstream East could require (or increase the amount of) a surety bond to 

cover any perceived actual additional exposure, e .g., related to CMN conducting 

make ready and survey work (if it is allowed to conduct such work). 

• Insurance. Windstream East could require CMN to provide proof of li abi li ty 

insurance naming Windstream East as an add itional insured to address add itional 

liabi li ty exposures reasonably anticipated. 

• Lien. Windstream East could take a lien on the attacher's cable, equi pment, and other 

facil ities attached to its poles "to cover any amounts due Licensor," as provided in its 

pole attachment agreement form. See§ 7 .C, page 7/32 (CMN 00393). 

• Payment of upfront estimates. Windstream East could continue to require CMN to 

pay make ready esti mates in advance and invoice for any additional actual charges 

after it incurred them. If the trued-up amounts are based on actual costs reasonable 

incurred and Windstream East provides adequate documentation and support of the 

actual costs when requested (and does not wait years to submit them to CMN), there 
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wi ll be no delay or good-faith di spute about payment. If CMN were to fail to pay 

amounts that were not reasonably disputed in good faith , one or more of the following 

might be reasonable to enforce timely payment , if consistent with the Tariff or 

applicable law: assess late charges or interest or, followin g notice and a short 

opportunity to cure, suspend further work (e.g ., refuse to process pending 

applications) or terminate any high-volume plan then in effect. 


