
WINDSTREAM KENTUCKY EAST, LLC's 

RESPONSE TO CMN-RUS, INC.'S 

SECOND SET OF REQUESTS FOR INFORMATION 

REQUEST No. 18 



R-363-2016 
Conlract t 172-2016 

FRANCHISE AGREEMENT 

THIS AGREEMENT made and entered Into this May of .\t~, 2016, by and 

between the LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT, an urban 

county government of the Commonwealth of Kentucky pursuant to Chapter 67A of the 

Kentucky Revised Statutes (hereinafter "Lexington"), and WINDSTREAM KENTUCKY 

EAST, LLC, a foreign limited liability company created and existing under and by virtue 

of the laws of the Commonwealth of Kentucky, with its principal office at 4001 Rodney 

Parham Road, Little Rock, Arkansas 72212 (hereinafter "Windstream KY East"). 

WITNESSETH: 

WHEREAS, by Ordinance No. 69-2016 (the "Ordinance''), enacted May 12, 2016, 

Lexington created a non-exclusive franchise for the privilege of constructing, erecting, 

operating and maintaining a telecommunications (or related non-cable) system in 

Fayette County, Kentucky; and 

WHEREAS, pursuant to the Ordinance Lexington authorized the advertising for 

bids on said franchise and Windstream KY East submitted a timely bid to acquire said 

franchise; and rJ 
WHEREAS, by Resolution No. ~-2016, enacted June~2016, Lexington 

accepted the bid of Windstream KY East as substantially responsive to the Ordinance 

and in the best interest of the citizens of Lexington-Fayette Urban County; and 

WHEREAS, Lexington and Windstream KY East have agreed to accept the 

following as the terms of this Agreement and as those of the franchise. 
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NOW THEREFORE, for and in consideration of the mutual covenants and 

agreements contained herein the receipt and sufficiency of all of which are hereby 

acknowledged, the Government and Windstream KY East agree as follows: 

1. Ordinance No. 69-2016, which is attached hereto as Exhibit "A" (the 

"Ordinance"), is incorporated herein by reference in its entirety and shall apply as if 

Ful ly set forth herein. 

2. The bid of Windstream KY East for this franchise, which is attached hereto 

as Exhibit "B", is incorporated herein by reference in its entirety and shall apply as if 

fully set forth herein. 

3. Lexington hereby grants unto Windstream KY East a non-exclusive 

franchise for the privilege of constructing, erecting, operating and maintaining a 

telecommunications (or related non-cable) system upon, through, along, under and 

over the public streets, alleys, avenues, public roads, highways, sidewalks, and other 

public ways of the Lexington-Fayette Urban County Government in accordance with the 

terms of the Ordinance. 

4. This Agreement shall commence on June 'l,) , 2016, and shall expire on 

June u1'2026 unless otherwise extended pursuant to the provisions of the Ordinance 

or the parties enter Into another franchise agreement. 

5. In consideration of the .granting of this franchise, Windstream KY East 

agrees to pay to Lexington any fees required pursuant to the Ordinance. 
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6. Windstream KY East, its successors and assigns, in consideration of the 

grant, sale and conveyance of the above franchise, does hereby bind Itself, its 

successors and assigns, to faithfully and fully perform each and every condition of said 

franchise as contained in this Agreement, and further to faithfully perform all acts 

required of it as the purchaser of said franchise. 

7. This Agreement contains and embodies the entire agreement between the 

parties and shall be binding upon and inure to the benefit of the respective successors 

in interest to the parties hereto. No changes, modific:ations or other deletions in this 

Agreement sl1all be effective unless and until the same are reduced to writing and 

approved, adopted, and executed in the same fashion as this Agreement 
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IN TESTIMONY WHEREOF, the Lexington-Fayette Urban County Government 

has caused its name to be affixed hereto by the Mayor and Windstream KY East, has 

caused its name to be affixed hereto by ~1sQJ15h<O:ub&W'lts properly authorized officer. 

LEXINGTON-FAYEITE URBAN COUNTY 

:~VERNME:a:t6 
JIM G AYOR 

~~ A AAL 
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STATE OF ARKANSAS ) 
) 

COUNTY OF PULASKI ) 

The foregoing Agreement was subscribed, sworn to and acknowledged before me 

byw~ 5:...L....•~011 behalf of Windstream KY East, LLC, on this the \~day of 

Jl.l.i~ 
~2016. 

My commission expires: 

OOS38SOB 

ARKANSAS, ST ATE-AT-LARGE 
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Lexington-Fayette Urban County Government 
Division of Central Purchasing 
Attn: Todd Slatin, Director 
200 East Main Street, Room 338 
Lexington, KY 40507 

Date: 7/13/16 I \I~ 
RE: Non-Exd u sive Telecommunications Fca nch ise O<dinanoe #69-2016 Teleoo1 i n d ~tr ea Ill 

1 
v 

Dear Mr. Slatin, 

Enclosed please find a partially executed Franchise Agreement between the Lexington-Fayette Urban County 
Government and Windstream Kentucky East, LLC. in accordance with Ordinance #69-2016 . Windstream 
currently provides telecommunications services throughout the County, and possesses sufficient facilities to 
provide franchise services as required by the ordinance. If you find everything in order, please sign and 
executed the agreement, and email a copy to me at the address below. You may retain the original document 
for the County Government's records. If possible, we would appreciate a response with in 30 days. If you have 
any questions or issues, please feel free to co ntact me. It has been a pleasure working with you. 

Respectfully, 

l\v-~~-j ·l .. f\,-~Jt~z 
Autry L. Meeker 
Sr. Analyst, OSP Engineering 

Easements, Franchises, ROWs 

Windstream Communications, Inc. 
11101 Anderson Drive 
Little Rock, AR 72212 
P: 501-748-5234 
autry. meeker@windstream.com 
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EXHIBIT A 
ORDINANCE NO. M_-2016 

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE 
TELECOMMUNICATIONS (OR RELATED NON-CABLE) FRANCHISE FOR THE 
PLACEMENT OF FACILITIES FOR THE GENERATION. TRANSMISSION, 
DISTRIBUTION AND SALE OF TELECOMMUNICATIONS OR RELATED NON·CABLE 
SERVICES WITHIN THE PUBLIC RIGHTS-OF-WAY OF FAYETTE COUNTY FOR AN 
INITIAL TEN (10) YEAR DURATION. WITH AN ADDITIONAL EXTENSION OF UP TO 
TEN (10) YEARS; AND PROVIDING FOR COMPLIANCE WITH OTHER RELEVANT 
LAWS, REGULATIONS , STANDARDS, AND ORDINANCES: DEFINITIONS: WORK. 
MATERIALS ANO CONSTRUCTION STANDARDS; WIRE MOVING AND TREE 
TRIMMING; PERFORMANCE BONDS; INDEMNIFICATION; INSURANCE: ACCESS 
TO PROPERTY AND INSPECTIONS; NOTICE OF FILINGS WITH THE PUBLIC 
SERVICE COMMISSION: NO VESTED RIGHTS; LIMITED ASSIGNMENT; NOTICE 
OF FORECLOSURE AND BANKRUPTCY; CANCELLATION OR TERMINATION; 
VIOLATIONS AND PENALTIES; PERMITIING AND INSPECTION FEES; 
ADDITIONAL PERMITTING AND OTHER REQUIREMENTS FOR SUBSTANTIAL 
NEW CONSTRUCTION; AND BID REQUIREMENTS; ALL EFFECTIVE ON DATE OF 
PASSAGE. 

BE IT ORDAINED BY THE COUNCIL OF THE LEXINGTON-FAYETTE URBAN 
COUNTY GOVERNMENT: 

Section 1 - Qreation gf Franchise. 

There is hereby created a non-exclusive franchise granting to the purchaser 
thereOf whose bid may be accepted, the discretionary right to construct. erect. operate 
and maintain upon, through, along, under and over the streets, alleys, avenues, public 
roads, highways, bridges, Viaducts, sidewalks and other public ways of Fayette County, 
a Telecommunications System (or a related system which is not otherwise a Cable 
System) embracing underground conduits, manholes, telephone poles, cables, boxes, 
wires, fixtures, fiber, electrical conductors and other apparatus , equipment and facilities 
necessary, essential , used or useful to and in the opera1ion of any type of 
Teleeommunications System, subject to all of the provisions of this Ordinance. This 
franchise does not excuse the franchisee from complying with any and all applicable 
existing and future local laws and ordinances, as may be adopted or amended in the 
future, and thei r pursuant regulations. 

Section 2 - Existing Legislation. 

The Government has already adopted legislation and regula1ions pertaining to, 
and lnduding but not limited to , permitting, construction. street project and other related 
activities by franchisees and others in its Rights-of·way. Therefore, the following are 
incorporated herein by reference, and shall app ly as if fully set forth lterein: 

(a) The terms and provisions of Chapter 17. of the Code of Ordinances, 
Lexington-Fayette Urban County Government (the ·code"), and as it may 
be amended in the future . pertaining to utilities or Right·Of-way 
construction: 

(b) The terms and provisions of Chapters 178 and 1 ?C of the Code, and as 
they may be amended in the futu re and more specifically Section 1 ?C-19 
of 1he Code; and 

(c) The terms and prov1s1ons of the Lexington-Fayette Urban County 
Government Zoning Ordinance (the "Zoning Ordinance"), and as it may be 
amended in the future. 
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Section 3 - Definitions. 

The definitions and terminology of any terms contained in this Ordinance which are 
not specifically defined in this section shall be contained in the applicable provisions of 

the Code (as they may be amended in the future) which are hereby incorporated herein 

by refe rence. 

(a) "Applicant" means a person or party which Is applyirY:;J for a f ranchise. 

(b) "Application shall refer to the list of documents and information set forth in 
Section 4 required from new entrants , including any written responses provided 
on Government forms or written correspondence provided in response to 
Government inquiries and investigations. Applications must comply with the 
requirements of this Ordinance in its entirety. 

(c) "Cable Serv~· shall have the meaning in this Ordinance as rt is defined in 
Section 602(6) of the Communications Act. of 1934, as amended as it may be 
amended (hereinafter cited as 47 U.S.C. § 522(6)). 

(d) "Cable System" shall have the meaning in this Ordinance as it is defined in 
Section 602(7) of the Communications Act or 1934, as ii may be amended (47 
U.S.C. § 522(7)). 

(e) "Council' means the Lexington-Fayette Urban County Council. 

(f) "Communications Acr means the Communications Act of 1934, as amended 
from time to time (47 U.S.C. § 151 et seq.). 

(g) "Customer' means a person located within the territorial limits of the Government 
who is legally receiving Telecommunicatlon Service from the Grantee. 

(h) "Duct" means a single enclosed raceway for power or communication lines, 
conductors, optical fiber, wire or other cable. 

(i) ' Equipment and apparatus' or means any manholes, underground conduits. 
Ducts, nodes, e lectronic devices. poles. cables . boxes, wires, fixtures. 
conductors, or other facilities necessary, essential, used or useful to and 
operated by the System. 

G) "Facility" means any tangible component of Grantee's Te lecommunication 
System. 

(k) "FCC" means the Federal Communications Commission. or it :s lawful successor. 

(I) "Franchise Fee" means for the purposes of this Ordinance any fee that may be 
imposed by the Government on Grantee as compensation for Grantee's use of 
public rights-of-way and roads. Use of this definition in th is Ordinance is without 
prejudice to any rights Grantee or Government may have under Federal and 
Kentucky law as they may be amended. 

(m) "Government" means (unless otherwise specified) the Lexington.Fayette Urban 
County Government. an urban county government created pursuant to the 
Kentucky Revised Statutes, as it now exists in its present territorial limits, or may 
hereafter be extended or reduced, and its elected and appointed officials. 
employees, agents. boards, consultants. assigns. volunteers and successors in 
interest. 
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(n) "Grantee" means a party to which a franchise under this Ordinance is granted by 
the Council, or its successors and assigns. 

(o} ~Gross Revenue" means after adjustment for the net write-off of uncollectible 
accounts, any and all revenues derived by Grantee within Fayette County from 
Grantee's Telecommunications System, including, but not limited to: revenues 
from the sale of and use of Telecommunications Services originating or 
terminating in Fayette County: revenues charged to or attributable to a circuit 
location in Fayette County, regardless of where the circuit is billed or paid; 
revenues from the use, rental, or lease of Grantee's operating Facilities within 
Fayette County, revenues from the provision of any and all products. seNices, or 
charges (including installation , maintenance and service charges) and revenues 
from any leases or Indefeasible Right of Use interests ("IRUj of any portion of 
Grantee's Telecommunications System within Fayette County. "IRU" or 
"Indefeasible Right of use~ means any form of acquired capital interest in 
Grantee's Telecommunications System in which the holder possesses a right to 
use the Telecommunications System but not the right to control, maintain, 
construct or revise the Telecommunications System. 

(p) "Minimum Annual Franchise Fee" means $15,000 in the first year of the Grantee's 
franchise, and shall increase by $1,000 annually. 

(q) "PSC" means the Kentucky Public Service Commission or its lawful successor. 

(r) "Person" or "Party" is any person, firm. partnership, associatK>n. corporation, 
company, governmental entity or organization of any kind . 

(s) "Road" or ·street• or "Right-of.way" shall mean the surface of and the space 
above and below any public road, street, highway, freeway. lane, path, public way 
or place, sidewalk , alley, court, boulevard, pari<.way, drive or easement now or 
hereafter held by the Government for the purpose of public travel and shall 
include other easements or rights-of-way as shall be now held or hereafter held by 
the Government which shall, within their proper use and meaning entitle the 
Government and its Grantee to the use thereof for the purposes of installing or 
transmitting Telecommunication System transmissions over poles, wires, cables, 
conductors. ducts, conduits. vaults, manholes, amplifiers, appliances, 
attachments , and other property as may be ordinarily necessary and pertinent to a 
Telecommunica1ion System. 

(t) "Shall" Is mandatory, not merely directive. 

(u) "Telecommunication Service" or ·service" means any service provided for 
consideration for the purpose of provision, transmission, conveyance, or routing 
of information including, but not limited to , voice. video, images data. or any other 
information signals without regard to the transmission protocol employed, 
whether or not the transmission medium is owned by the provider itself and 
whether or not the trarn~mission medium is wireline. By way of example, and not 
limitation, Telecommunication Service includes, but is not limited to the following: 

i . telecommunications service (as defined by 47 USC §"153(53) (as st.dl 
term is now, or may in the future be, defined under federal law ); 

2. telephone exchange service (as defined by 47 USC §153(54) (as such 
term is now, or may in the future be, defined under federal law); 

3 . exchange access (as defined by 47 USC §153 (20) (as such term Is 
now. or may in the future be, defined under federal law ); 
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4. mobile service (as defined by 47 use §153(33) (as such tefTTI is now, or 

may in the future be. defined under federal law ); 

5. advanced communications services (as defined by 47 USC §153(1) (as 

such term is now, or may in the future be, defined under federal law ): 

6. long distance, inter-exchange and inter-LAT A services, which may 
include MTS, WATS, 800, operator seNices, directory assistance and 

travel card services; 

7. private line point to point service for end users of voice and data 
transmission; nonenterta inment video, videoconferencing, or point to point 

private line service ; and 

8. any other intrastate or interstate telecommunication services which the 
Kentucky Public Service Commission or the FCC has authOrized or services 

provided by rad io common carrier. 

(v} "Telecommunications System" or "System" means all fiber optics, wires, 
cables, Ducts. conduits. vaults. poles . anchors. nodes, antennas. cabinets , 
fixtures, transformers , Equipment and apparatus and other necessary facil ities 

owned or used by Grantee for the purpose of providing Telecommunications 

Services and located in. above or below the Streets. 

(w) 'Trans fer" means any sale, lease, mortgage, assignment, merger or other form 
of transfer of this Ordinance or of the rights and privileges granted or authorized 

by this Ordinance. 

Section 4 - Applications . 

All applications received by the Government from Applicants shall become the 
sole property of the Government. 

(a) The Govemment reserves 1he right to reject any and all applications and waive 
informalities, and/or technicalities where the best interest of the Government may 
be served. 

(b) All questions regarding the meaning or intent of the Ordinance or application 

documents shall be submitted to the Government in writing. Replies will be 
issued by Addenda mailed or delivered to all parties recorded by the Government 
as having received the application documents. The Government reserves the 

right to make extensions of time for receiving applications as it deems necessary. 
Only repl ies to questions by written Addenda will be binding. All applications 

must contain an acknowledgment of receipt of all Addenda. 

(c) Applications must be submitted at the time and place indicated in the application 
documents. Applications may be modified at any time prior to the opening of the 

applications, provided that any modifications must be du~ executed in the 
manner that the Applicant's application must be executed. 

{d) Before submitting its application. each Applicant must (i) examine the Ordinance 
and the application documents thoroughly, (ii) fam iliarize itself with local 
conditions that may in any manner affect performance under this Ordinance, and 
(iii) familiarize itself with federal, state and local laws, Ordinances, rules end 
regulations affecting performance under the franchise. 

(e) The Government may make such investigations as it deems necessary to 
determine the abil ity of the Applicant to perform under the franchise, and the 
Applicant sha ll furnish to the Government all such information and data for this 
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purpose as the Government may request. The Government reserves the right to 

reject any application if the evidence submitted by, or investigation of. such 
Applicant fails to satisfy the Government that such Applicant is properly qualified 
to carry out the obligations of the franchise and to complete the work 
contemplated therein. Conditional applications wil l not be accepted . 

{f} All applications received by the Government from the Applicants will become the 
sole property of the Government. Applicants shall submit all requested 
information as provided by the terms of this Ordinance. The following information 
must be complete and verified as true by the Applicant: 

1. Name and address of Applicant. The Applicant's name. address. e
mai l address and telephone and facsimile numbers; date of application 
and signature of Applicant or appropriate corporate officer(s); the 
name. address and e-mail address. and telephone and facsimile 
numbers of a local representative who shaH be available at all times: 
and information regard ing how to contact the local representative in an 

emergency. 

2. D&scription of proposed system. A description of the Applicant's 
proposed system design. 

3. Services. A statement setting forth a description of all the types of 
Telecommunications Services proposed. 

4. Applicant organization. The Applicant shall be a corporation or limited 
liablllty company authorized to do business in the Commonwealth of 
Kenrucky, as certified by 1he Secretary of State. Applicant must ful ly 
disclose the ownership of the Facilities to be used in rendering the 
service . 

5. Technical description. Applicant shall provide a technical description of 
the type of system propased by the Applicant and Applicant's plan for 
the installation of the system. System designs are to be submitted in 
bullet format detailing equipment start point, routes and end (XJint 
location accompanied by network routing maps(s) . The following 
information shall be included in the application: 

6. If the Applicant is proposing an underground installation in existing 
ducts or conduits with in the rights-of-way, information in sufficient 
detail to identify the location of the eicisllng ducts or conduits to be 

occupied. 

7. If Applicant is proposing an underground installation within nfNI ducts 
or conduits to be constructed within the rights-of-way: 

a. The location, depth. size and quantity of proposed new ducts or 
conduits : 

8. A preliminary installation schedule and completion date. 

9. Engineering statement. A statement from the Appl icant's senior 
technical staff member , or consultant, advising that the Appncant's 
planned system and operations thereof MJuld meet all the 
requirements set forth herein. 

10. Additional requirements. 
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a. Supplementary. additional or other information that the 
Applicant deems reasonable for consideration may be submitted 
at the same time as its application but must be separately 
bound and submitted with the above number of copies. The 
G011ernment may. at its discretion, consider such additional 
information as part of the appllcatton. 

11 . A copy of the Applicant's certificate of authority from the PSC 
where the Applicant is lawfully required to have such certificate 
from the PSC. 

12. A copy of all insurance policies or certificates required under this 
Ordinance and Chapter 17 of the Code. 

13. A statement signed by the Applicant that the Applicant agrees to be 
bound by all provisions of this Ordinance and its franchise and 
agrees to obtain all applicable permits and authorizations prior to 
constructing, installing, or operating a system in the right-of-way. 

(g) The information provided by Applicant shan be certified as true and correct and 
Applicant shall be responsible to certify to the Government any material changes 
to the information provided in the completed application during the term of any 
franchise. 

(h) Supplementation to applications. The Government reserves the right to require 
such supplementary, additional or other information that it deems reasonably 
necessary for its determinations. 

W The Govemmenl's rights reserved. The Government reserves tile right to waive 
all formalities and/or technicalities where the best interest of ttie Government 
may be served. 

Section 5 - Rights under Franchise. 

(a) The Grantee shall have the non-exclusive right and privilege of 
constructing , erecting, operating and maintaining a Telecommunications 
System upon, through, along. under and over the Rights-of-way within 
Fayette County as they now exist or may hereafter be extended; subject to 
the provisions hereof and to all powers (including police power) Inherent 
In, conferred upon or reserved to the Government, including but not limited 
to those contained in the Code. The Government reserves the right to grant 
similar franchises to more than one Grantee. 

(b) This Ordinance does not give the Grantee, the right nor the privilege of 
attaching its Telecommunication System to any buildings, poles, street 
lights, Equipment and apparatus, or Facilities owned by the Government. 
Additionally this Ordinance does not give the Grantee the right nor the 
privilege of constructing, erecting, operating and maintaining a 
Telecommunications System upon, through, along, under and ove r real 
property owned by the Government (other than Rights-of-way.) If Grantee 
desires to attach its Telecommunication System to any buildings, poles, 
street lights, Equipment and apparatus. or Facilities owned by the 
Government or construct, erect, operate arci maintain a 
Telecommunications System upon. through, along, under and over real 
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property owned by the Government, the Grantee shall be required to 

entire into separate agreements with the Government. 

(c) This Ordinance does not include the right or privilege to provide Cable 

Service or open video system (as defined by 47 CFR 76.1500 (a}), which 
shaU be subject to separate franchising requirements. and also does not 
apply to (1) private communications system services provided without 

using the public rights of way; (2) over-the-air radio or television 
broadcasting to the public-at-large from facilities licensed by the Federal 

Communications Commission or any successor the reto; and (3) direct-to
home sateNite service within the meaning of Section 602 of the 
Telecommunications Act of 1996. 

Section 6 - Standards. 

The Grantee shall conform to at least the minimum standards or requirements in 
federal and state law or regulation in the operation of ils system pursuant to this 
Ordinance. In addition to complying with other applicable law, the Grantee agrees that 

(a) All working Facilities and conditions used during construction, installation 

and maintenance of Facilities (Including clearance of w ires and cables 
above the Rights--0f-way and placement of any underground facilities) shall 

comply with the standards of the Occupational Safety and Health 
Administration , the National Electric safety Code, and the National Electric 

Code. In the operation of system , the Grantee shall conform to all 
standards required by applicable stale or federal law or regulation; 

{b) All materials and equipment used or installed in construction shall be of 

first class quality, and any defect in the work, materials or equipment, 
whether latent or patent, will be remedied by the Grantee at its cost; 

(c) Construction, reconstruction, maintenance. or removal of any Facilities, 
shall be performed with due regard for the rights of I.he Government and 

others. and shall not unnecessarily interfere with, or in any way injure the 
property of the Government or others under, on , or above the ground, or 
otherwise unduly interfere with the public use of the Rights-of-way; 

(d) Placement of lighls, danger signals or warnlng signs shall be undertaken 
by the GrantE!e in compliance with applicable law: 

(e) Unless exempted by the Government, Facilities shall be installed 

underground at any location where all other utilities' Facilities that are used 
to provide customer service are then being installed underground, or when 
otherwise required under tne Code, and shall be in conformance with the 

applicable requirements of this Ordinance and those set forth in the Code. 
the Zoning Ordinance, or any other applicable local law or regulation. The 
Grantee assumes all responsibility for damage or injury resulting from its 
placement or maintenance of any above-ground Faci~ties; 

(t) Grantee shall identify all of its Facilities, new and existing, by tagging or 
marking its Facilities with the Grantee's name and telephone number. 
Additionally, Grantee shall provide the Government annually with an 
electronic map which contains the location of all of its Facilities; 
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(g) The Government, through its Mayor or his or her designee, or through 
such assistants as the Government may employ or designate, may, at all 
times and under reasonable conditions with prior notice , have reasonable 
access to an or any of the property or used in part or in whole by the 

Grantee in its operating and maintaining the System under this Ordinance 
and located within the Rights-of-way; and 

(h) The Grantee agrees to provide to the Government and/or its Council wi1h 
information pertaining to its provision of services pursuant to this 
Ordinance upon reasonable request. This shall include, but is not 
necessarily limited to , attending public meeting(s) at whic.h some or all of 
the Counci l members are in attendance On order to provide such 
information upon reasonable advance notice) and providing an annual 
update to the Council upon its request 

Section 7 - Moving Permits and Tree Trimming. 

(a) The Grantee sha~. at the request of any person holding a moving permit 
issued by the Government, temporarily raise or lower its wires to permit the 
moving of buildings or other structures. The expense of such temporary 
removal or raising or lowering of wires shall be paid by the person requesting 
the same. and the Grantee shall have the authority to require such payment 
in advance. The Grantee &hall be given not less ttian five (5) days advance 
notice to arrange for such temporary Wire changes. 

(b) The Grantee shall have the authority to trim trees upon the overhanging 
Rights-of-way so as to prevent the branches of such trees from coming in 
contact with the wires or cables of the Grantee. Any trimming. removal or 
other disturbance of trees shall conform to all appticable laws or regulations. 

Section 8 - Bonds. 

In addition to any performance bond(s) required pursuant to Section 17C-23 of 
the Code, the Grantee may, with respect to aspects of those significant projects in 
excess of one hundred thousand dol lars ($100,000.00) which are not addressed in 
Section 17C-23 of the Code but which do involve the Rights-of-way, be required to post 
an additional project performance bond(s). This bond (or bonds) shall be set in an 
amount and duration to be determined by the Government upon discussing and 
verifying the scope of such a project with the Grantee, and shall be in favor of the 
Government to be issued by an entity subject to jurisdiction and venue in Fayette 
County, Kentucky. In no event shall the total cumulative amount of such bonds exceed 
one million dollars ($1 ,000,000.00) per year, and as an alternative, the Grantee may 
choose to post one such bond to cover all of its projects on an ongoing basis. 

Section 9 - Indemnification. 

The Grantee shalt defend, indemnify, and hold harmless the Government 
consistent with the indemnification and hold harmless provisions as set forth in Section 
17C-17 of the Code, and as it may be amended in the future. 

Section 10- Insurance. 

The Grantee shall maintain in full force and effect a commercial general liability 
insurance policy consistent with the insurance provisions set forth in Section 17C-16 of 
the Code, and as it may be amended in the future. 
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Section 11 - Non-<liscrimination and Affirmative Action. 

The Grantee shall comply with all applicable federal, state or local norl
discrimination and affirmative action requirements of any laws. regulations and 
executive directives, and shall not discriminate in its employment practioes against any 
employee or Applicant for employment because of race, color, religion , national origin, 
sex, age or disability. 

Section 12 - Transfer of Control & General Rate Cases. 

(a) In the event that the Grantee fi les for a Transfer of the Grantee, or a general 
rate case with ttie PSC, it will furnish the Mayor or his designee with timely 
notice of such filing . In the event the Government should choose to intervene 
in such PSC action, the Grantee shall not oppose such intervention. 

(b) No Transfer shall take place, whether by forced or voluntary sale, lease. 
mortgage, assignment, encumbrance or any other form of disposition, without 
prior notice to and approval by the Council which shall not be unreasonably 
refused, withheld, or delayed. The notice shall include full identifying 
particulars of the proposed transaction. and the council shall act by resolution. 
The Council shall have one hundred twenty (120} days within which to 
approve or disapprove a transfer of control or assignment, if no action is 
taken within such one hundred twenty (120) days; approval shall be deemed 
to have been given. 

(c) Section 12(b) is not intended to apply to assignments to a parent. subsidiary 
or affiliate of the Company, or in those instances in which the Company has 
filed for a transfer of control before the PSC. such inter-corporate transfers 
or transfers stJbject to the jurisdiction of the PSC shall require notice to the 
Government as provided in SectiOn 12(a). 

(d) In making a determination on whether to grant an application for a Transfer, 
the Council may consider the financial. technical and other qualifications of 

the transferee (assignee) to operate the system; whether the incumbent 
Grantee is in compbance with this Ordinance and, if not, the proposed 
transferee's (assignee's) commitment to cure such noncompliance and any 
other criteria allowed by applicable law. 

(e) The consent or approval of the Counc~ to any Transfer of the Grantee shall 
not constitute a waiver or release of the rights of the Government in and to 
the streets. 

Section 13 - Franchise Duration. 

(a) The franchise hereby created shall be for an initial period of ten (1 0) years 
from the date of acceptance by the Council. 

(b) This franchise may be renewed for an additional term not to exceed ten 
( 1 0) years upon the request of the Grantee and the approval of the 
request by the Council. The request for a renewal shall be made in 
writing to tl1e Mayor at least one hundred eighty (180) days, but no earlier 
than one (1 ) year. in advance of the termination date of the Grantee's 
franchise agreement The ultimate decision of wl1ether to grant an 
additional franchise term shall solely be that of the Government. A 
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decision not to grant an additional franchise term shall be based on the 
Grantee's noncompliance with the terms of this Ordinanc:e, Chapter 17C 
of the Code. or other local , federal or state laws and/or regulations. 

(c) In addition , the term of the franchise may be extended up to twelve (12) 
months by agreement of the parties in order to provide for the good faith 
negotiation of a new franchise. 

(d) All franchises awarded pursuant to this Ordinance are intended to 
terminate at the same time. Therefore any Grantee awarded a franchise 
pursuant to this Ord inance shall only be awarded a franchise that is equal 
in duration to the remaining term of the initial franchise(s) . 

(e) The franchise created by this Ordinance creates no vested rights in the 
Grantee other than those provided by this Ordinance or at law, and any 
installation or placement of Facilities by the Grantee in the Rights-of-way 
is at the Grantee 's risk. 

Section 14 - Penalties. 

{a) If, after the Grantee is provided the opportunity to appear ah<.I present 
evidence before the Mayor or his or her designee, the Mayor finds that the 
Grantee has violated any of the following provisions of this Ordinance, the 
following penalties shall be recoverable. The decision of the Mayor or his or 
her designee shall be the final administrative decision and shall be in writing 
and provide the basis for the decision . The decision may be appealed to a 
court of competent jurisd iction. 

{1) For failure to complete or remove any construction project by no later 
than the ending tenn of any franchise awarded pursuant to this 
Ordinance or any extension thereof, the Grantee shall forfeil five 
hundred dollars ($500.00) per day or part thereof that the violation 
continues; in lieu of a penalty, the Grantee may post a performance 
bond. letter of credit or other surety acceptable to the Government in an 
amount sufficient to complete such construction projects. This section 
shall not apply to any projects for which performance bonds or other 
surety is already pledged. 

(2) For failure to provide data and reports requested by the Government 
and as required by this Ordinance the Grantee shall forfeit five hundred 
dollars ($500.00) per day or part thereof that the violation continues. 

(3) For failure to pay a permit fee or franchise fee when due pursuant lo 
local law, the Grantee shall forfeit five hundred dollars ($500.00) per day 
or part thereof that the violation continues. 

(b) If the Grantee fails to compty within thirty (30) days of any Council resolution 
directing compliance with any other provisions of this Ordinance, the Grantee 
shall forfeit five hundred dollars ($500 .00) per day or part thereof that the 
violation continues. The decision of the Council may be appealed to a court 
of competent jurisdiction. 

(c) The Grantee shall not be excused from complying with any of the terms and 
conditions of this 0 rd inance by any failure of the Government, upon any one 
or more oce<1sions, to insist upon the Grantee's performance or to seek the 
Grantee's compliance with any one or more of such terms or conditions. 
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Payment of penalties shall not eycuse non-performance under this 

Ordinance. The right of the Government to seek and collect penalties as set 
forth in lhis section is in addition to its right to terminate and cancel as set 
forth in Section 16 of this Ordinance. 

Section 15 . Maintenance of Service. 

The Grantee shall maintain its System in reasonable operating condition at all 
normal times during the term of its Franchise. An exception to this is automatically in 

effect when service furnished by the Grantee is interrupted. impaired or prevented by fires, 
strikes, riots or other occurrences beyond the control of the Grantee, or by storms, floods 

or other casualties, in any of \'klich events the Grantee shall do aR things reasonably within 
its power to restore normal service within a reasonable period of t ime. If applicable, the 
Grantee will maintain nonnal bus iness hours at its headquarters located in Lexington, 
Kentucky, to receive customer Inquiries in accordance with any relevant PSC order(s). 

Section 16 - Right to Terminate and Cancel the Franchise. 

(a) In addition to all other rights and powers pertaining to the Government by 
virtue of this Ordinance or otherWise. the Government, by and through its 

Council, reserves the right to terminate and cancel the franchise and aft 
rights and privileges of the Grantee hereunder in the event that the Grantee: 

(1) Willfully violates any provision of th is Ordinance. the f ranchise or any 

material rule, order, or determination of the Government made 
pursuant to the franchise, except where such violation is without fault 

or through excusable neglect or due to a force majeure act: 

(2) Willfully attempts ID evade any provision of this Ordinance or 1tie 

franchise or practices any fraud or deceit upon the Government 

(3) Fails to begin or canplete construction as provided under this 
Ordiiance or the franchise; 

(4) Knowingly makes a material misrepresentation of any fact in the 
application, proposal for renewal . or negotiation of the franchise; or 

(5} Entry of a final and non-appealable order by the Public Service 
Commission of Kentucky which revokes any authority of the 

Grantee to provide service in Fayette County, Kentucky. 

(b) The Government may make a written demand that the Grantee do or 
comply with any such provision, rule, order or determination. The Grantee 
w ill be provided the opportunity to appear and present evidence before the 
Mayor or his or her deslgnee, whose decision shall be the final 

administrative decision, and shall be in writing and provide the basis for 
the decision. If the violation by the Grantee continues for a period of thirty 
(30) days following such a decision by the Mayor or his or her designee 
without w ritten proof that the corrective action has been taken or is being 
actively and exped itiously pursued by the Grantee. the Government may 
place its request for termination of the franchise as early as the nex1 
regular Council meeting agenda. The Government shall cause to be 
served upon Grantee. at least ten (10) days prior to the date of such 
Council meeting, a written notice of intent to request such tennination and 
the time and place of the meeting and shall publicly notice the same. 
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(1) It shall be a defense to any attempt to terminate~and cancel the 

franchise that the Grantee was relying on federal law, state law. or a 
valid tariff in acting or not acting on the issue in dispute. 

{2) The Council shall consider the request of the Government and shall 

hear any person interested therein, and shall determine in its 

discretion, whether or not any violation by the Grantee was with just 
cause. 

(3) If such violation by the Grantee is found to have been with just cause, 
the Council shall direct the Grantee to comply therewth within such 

time and manner and upon such terms and conditions as are just and 

reasonable within the Government's lawful authority. 

(4) If the Council determines such violation by the Grantee was without 

just cause, then the Council may, by resolution, declare that the 
franchise of the Grantee shall be terminated and forfeited unless 

there is compliance by the Grantee within such reasonable period 
as the Council may fix. Any such determination by the Council is a 
final appealable action to a court of competent jurisdiction. 

Section 17 - Foreclosure or Other Judicial Sale. 

The Grantee shall provide the Government, in the form and manner required by 
the appropriate court or judicial body, at least thirty (30) days advance written notice, if 
at all possible, of the foreclosure or other judicial sale of all or a substantial part of the 

Grantee's Facilities within Fayette County, or upon the termination of any lease oovering 
all or a substantial part of its Facililies, and such notification shall be treated as a 
notiflcation that a transfer or assignment of the franchise has taken place. 

Section 18 - Government's Rights After the Appointment of a ReceiVer or Trustee. 

The Council shall have the right to cancel a Grantee's franch ise thirty (30) days 
after the appointment of a receiver, or trustee, to take over and conduct the business of 

the Grantee, whether in receivership, reorganization, bankruptcy. or other action or 
proceed ing, unless such receivership or trusteeship shall have been vacated prior to the 
expiration of said thirty (30) days, unless : 

(a) Within thirty (30) days after his election of appointment. such receiver or 

trustee shall have fully complied with all the provisions of this Ordinance 
and remedied all defaults thereunder; and, 

(b) Such receiver or trustee, within said thirty (30) days shall have exeo..ited an 
agreement, duly approved by the court having jurisdiction in the premises, 
whereby such receiver or t rustee assumes and agrees to be bound by each 
and every provision of this Ordinance and the franchise granted to the 

Grantee. 

Section 19 - Advertising for Bids. 

It shall be the duty of the Mayor or his designee to offer the terms ot this Ordinance 
to the public. In the event tha1 additional interested bidders are identified or express an 
interest in obtaining a franchise after this initial offering, the additional offering and 
advertisement to accommodate such bidders Is hereby authorized. Said franchise and 
privilege shall be sold to the highest and best bidder or bidders at a time and place fixed 
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by the Mayor or his deslgnee after due notice thereof by advertisement or publlcatlon as 

required by law. 

Section 20 - Bid Process. 

(a} Bids and proposals for the purehasa and acquisition of the franchiSe hereby 

created shall be in writing and shall be delivered to the Mayor or his designee 
upon the date(s) and at the time(s) fixed by him or her in said advertisement(s) 
for receiving same. Thereafter, the Mayor shall report and submit to the 

Council. at the time of its next regular meeting or as soon as practicable 
thereafter, said bids and proposals for its approval. 

(b) The Council reserves tt-e rght, for and on behalf of the Government, to reject 

arrt and all bids for said franchise; and, in case the bids reported by the Mayor 
shall be rejected by the Council, it may direct said franchise and privilege to be 

again offered for sale, from time to time, until a satisfactory bid therefore shall be 
received and approved. 

(c) Each bid made by a corporation or person not already owning Facilities within 

the territorial limits of Fayette County sufficient to render the service required by 
this Ordinance, shall be accompanied by cash or a certified check drawn on a 
bank of the Ccrnmonwealth of Kentucky. or a national bank, equal to five 

percent (5%) of the fair estimated cost of the system reQuired to render the 
service, which check or cash shall be forfeited to the Government in case the 
bid should be accepted and the bidder should fail. for thirty (30) days after the 

confirmation of the sale , to pay the price and to give a good and sufficient 
perfonnance bond in favor of the Government in a sum equal to one-fourth (1/4) 

of the fair estimated cost of the system to be erected. conditioned that it shall be 
enforceable in case the Grantee should fail , within one hundred eighty (180) 

days, to establish and begin rendering the service In the manner set forth in this 

Ordinance. Upon rendering the initial service, this bond may be replaced by the 
perfonnance bond required by Section 23(b), if applicable. 

{d) Bids shall include such documentation as is necessary to support the bidder's 
determination of the fair estimated cost of the system required to render the 
service and compliance with al applicable state , federal and local statutes, 
ordinances and regulations. The Government reserves the right to review any 

of bidder's supporting documentation which justifies bidder's deterrninatioo of 
1he estimated cost and compliance with laws and regulations. In addition, each 
bid shall be accompanied by a non-refundable payment to the Government in 

the amount of two thou:iand dollars ($2.000.00) to cover the Government's 
cost of advertising and other administrative expenses incurred . In the event 

that the total amount submitted by atl bidders exceeds the Government's 

actual costs , it will refund the overcharge to each Grantee on a pro rata basis 

within thirty (30) days. 

Section 21 - Compensation. 

(a) The Government is currently precluded from collecting Franchise Fees 
from a Grantee that is paying Telecommunications Excise Taxes to the 

Commonwealth of Kentucky pursuant to K.RS 136 600. et seq. 
However, any Grantee not paying Telecommu11ications Ei<cise Taxes 
to the Commonwealth of Ke11tucky pursuant to KRS 138.600. et seq. 
shall be required to pay Franch ise Fees to the Government pursuant to 
this. Section 21 . 
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(b) The Telecommunications Excise Tax distribution from the state is not a 
payment in lieu of any tax, fee or other assessment except as 
specificaHy provided in 1his Ordinance, or as required by applicable 
Jaw. By way of example, and not limitation, permit fees and business 
license taxes are no1 waived and remain applicable as provided by law 
to the extent they are not Franchise Fees. AdditionaUy, the 
Government may at any time impose any fees or taxes consistent with 
state or federal law, including, but not limited to property taxes. and 
occupational license fees. 

(c) If at any time Kentucky law is changed to allow the Government to 
assess Franchise Fees on a Grantee that is currently paying 
Telecommunications Excise Taxes to the Commonwealth of Kentucl<y, 
Grantee shall pay an annual fee to the Government, which must be the 
greater of either: 

(i.) The Minimum Annual Franchise Fee; or 

(ii.) An amount equal to five percent {5%) of Grantee's Gross 
Revenues. In the event that an amount equal to five percent 
(5%) of Grantee's Gross Revenues does not represent a 
reasonable calculation of encroachment and use of the 
public Rights-of-way by Grantee, the Government reseNes 
the right to impose a per linear foot or similar charge for 
those facilities owned or operated by Grantee that are 
located in the public Rights-of-way. 

(d) Grantee's first Minimum Annual Franchise Fee payable under this 
shall be paid to the Government forty-frve {45) days after the law is 
changed to allow the collection of Franchise Fees on 
Telecommunications Services . Such payment will be prorated for the 
remaining calendar year (rounded to the nearest month) through 
December 31 . Thereafter, Grantee shall pay each Minimum Annual 
Franchise Fee on or before April 15, and Grantee's Minimum Annual 
Franchise Fee payment will apply to the current calendar year 
(January 1 through December 31 ). Any Minimum Annual Franchise 
Fee paid to the Government will be credited towards Grantee's 
Franchise Fee for that calendar year. In order to avoid penalization, 
the Government will notify the Grantee in writing at such time as it 
believes that it is allowed to assess franchise fees due to a change in 
the law. If the Government fails to notify the Grantee, the Grantee 
shall be relieved of its obligation to any applicable penalty but shall sti ll 
be obliga1ed to pay any outstanding franchise fees. 

(e) Gross Revenue based Franchise fee payments to the Government 
shall be computed based on Grantee's Gross Revenues from each 
calendar year quarter period (January 1 th rough March 31 , April 1 
through June 30, July 1 through September 30, and October. 1 
through December 31) and paid on or before the forty-fifth (45th) day 
following each calendar quarter period during the term of a franchise 
created under this Ordinance. 

(f) Facilities based Franchise Fee payments to the Government shall be 
computed based on Grantee's lineal foot of Facilities in Fayette County 
as of January 1 of each calendar year and paid on or before April 151~ 
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of calendar year during the term of a franchise created under this 
Ordinance. 

(g) Payment not received by the Government by the due date shaU be 
assessed interest equal to one percent (1 %) per month. Interest shall 
be compounded daily. Interest shall be due on the entire late payment 
from 1he date on which the payment was due until the date on which 
the Government receives the payment. 

(h) Prior to making each payment to the Government, Grantee shall file 
with the Government a written report containing an accurate statement 
in summarized form , as well as in detail, of its calculation of the 
amount of the payment verified by an officer or other authorized 
representative of Grantee. setting forth its Gross Revenues according 
to their accounting subdivisions, and any deductions claimed for the 
period upon which the payment is computed. Such reports shall be in 
form satisfactory to the GoYernment. 

(i) If any Franchise Fee is owed to the Government, upon reasonable 
notice, the Government shall have the right lo inspect the Grantee's 
income records, the right to audit and to re-compute any amounts 
determined to be payable under this agreement; provided, however, 
that such audit shall take place within twelve (12) months following the 
close of each of the Grantee's fiscal years. If, as a result of such audit 
or review, the Government determines that Grantee has underpaid its 
fees to the Government in any twelve (12) month period by ten percent 
(10%) or more, then . in addition lo making fu ll payment of the re levant 
obligation, Grantee shall reimburse the Government for all expenses 
incurred as a result of an audit or review and such payments shall be 
paid within the thirty (30) days following writ1en notice to the Grantee 
by the Government, which notice shall include a copy of the audit 
report and copies of all invoices for which the Government seeks 
reimbursement. 

0) If any Franchise Fee is owed to the Government, in the event that any 
Franchise Fee payment or recomputed amount is not made to the 
Government on or before the applicable dates heretofore specified , 
interest shall be charged from such date al the annual rate of 2% over 
prime interest rate. 

(k) The Government reserves the right to require the Grantee to collect 
any consumer or other tax or other fee that may be imposed by the 

Government, the Commonwealth of Kentucky. or the federal 
government on Telecommunication Services. 

(I) Notwithstanding the above, the Grantee shall be required to pay the 
Government an amount intended to adequately compensate it for its 
permitting and inspection of the Grantee's construction activities in the 
Rights-of-way pursuant to Chapter 17C of the Code as required by 
said ordinance. The Grantee may seek tari ff approval from the 
Kentucky Public Service Commission for the recovery of such 
payment, and may elect to pay for i1s permit fees upon application for 
each respective permit if approved by the Government. These 
permitting fees are subject to change during the term of the franchise 
based upon an audit of the actual cost of permitting for the 
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Government or a change in the amount of the respective permitting 

fees found in Section 17C-22 of the Code, as may be amended. In the 
event of such a change, the Grantee shall be prov·1ded at least sixty 
(60) days advance written notice. 

Section 22 - Additional Requirements . 

In addition to all other requirements, and except to the extent prohibited by law, 
any Grantee not already owning Facilities within the Rights-of-way sufficient to render 

Te lecommunications Services with in Fayette County, or any Grantee that is required 

pursuant to law to file for a certificate of convenience and necessity from the Kentucky 
Public Service Commission in order to replace or significantly upgrade or expand a 

substantial portion of its existing Facilit ies within the Rights-of-way. shall also be 
required to perform the following requirements during the construction , replacement, 
upgrade or expansion of its network system unless the Council determines that any or 

all of such requirements are not necessary to adequately protect the interests of the 
Government: 

(a) In addition to obtaining any and all permits required pursuant to the Code. 
the Grantee shall submit for the Government's approval a comprehensive 
schedule of construction of its Facilities system network no later than one (1) 

month after 1he Government's acceptance of the Grantee's bid. The 
schedule shall inclllde sufficient detail for Government to determine the time 

and locations of c.onstruction activities and shall also depict the anticipated 
time f rame of identifiable tasks required for construction purposes, as 
delineated by the Government. No construction related activities may be 

conducted in the Rights-of-way unlil the schedule is appr011ed by the 
Government. In addit ion, at thirty (30) day intervals during construction. the 
Grantee shall provlde the Government IAlith a plan of construction activities 

setting forth a general description of the activities to be undertaken during 
the following th irty (30) days and designating the geographical area of 

Fayette County that will be affected. Approval by the Government of these 
plans shall constitute a condition which must be met prior to undertaking any 
construction activities. 

(b) The G rantee shall furnish traffic control plans, including site-specific hours of 

construction, to the Government no later 1han seven (7) days prior to the 

commencement of any constructi:m activities. Such plans are subject to 
approval or modification by the Government. No construction related 

activities may be conducted in the Rights--of-way without an approved traffic 

control p lan. 

(c) The Grantee shall provide the Government a local telephone contact 

number, staffed twenty-four (24) hours per day, to enable the Government to 
report any concerns regarding construction of the system networ1<. In the 
event that the Government reports any concerns to the Grantee, the 
Grantee shall respond within a reasonable time as specified by Government 
or as specified elsewhere in this Ordinance. The Grantee shall perform the 
required repair or correct any adverse impact to Government's use or 
operations or the use or operations of a third party caused by the Grantee's 
construction activities in the Rights-of-way at no cost to the Government. 

(d) Fourteen (14) days prior to commencement of construction, and every thirty 
(30) days thereafter during construction the Grantee shall publish, at its sole 
cost. a notice contain ing a map depicting where 001struction will occur in the 
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Lexington Herald-Leader. Additionally, such notice shall provide a general 
description of construction activities and a telephone number to be ca lled by 

citizens with questions concerning construciion activities. A copy Of said 

notice(s) shall be provided to the Government. 

(e) The Grantee shall provide at least fourteen (14) days notice to other utilities 

in Fayette County of its interest in seeking construction permits to open the 

street before it applies for any street cut permit The Government shaU 
provide the Grantee with a listing of all such utilities and their points of 

contact upon request. Such notice shall infonn the other utility companies of 
the Grantee's intent to undertake construction in the affected areas and stale 
that the other utility companies must notify the Government and the Grantee 

within seven (l) days of receipt of such notice of their desire to simulta
neously lay conduit, or other Facilities, in any trench opened by the Grantee. 

(f) Failure to comply with the above provisions, or the Code may, in the sole 
discretion of the Government: 

(1) Be the basis for the Government to reasonably require that the 
Grantee perform more extensive restoration worl< than otherwise 

anticipated by a permit; and 

(2) May result in the Grantee being assessed an additional premium on 

any permit fee to recoup any additional costs or expenses reasonably 
associated with the Grantee's failure. 

(g) Unless otherwise provided an extension by the Council, the Grantee must 
make telecommunications services available within Fayette County within 

one hundred eighty (180) days from the date of the award of the franchise. 
This requirement shall not apply to a Grantee that does not provide, or has 
no intention of providing, any services to Fayette County Customers . 

(h) The Grantee shall maintain accurate network design drawings, maps and 
improvement plans of the network system, in a form acceptable to the 
Government, in a manner consistent with industry construction standards. 
The Gran1ee shall furnish the Government. without charge, with a complete 
set of ·as-built' drawings within sixty (60) days of completion of construction 

of the netvrork system. Such maps and impro~ment plans shall also be 
furnished to Government in digital form and shall be provided pursuant to a 

lawful protective agreement. 

Section 23 - Letter of Credit and Perfonnance Bond. 

In addition to all other requirements, and except to the extent prohibited by law, 

any Grantee not already owning Facilities within the Rights-of-way suffteient to render 

Telecommunications Services within Fayette County , shall also be required to perform 
the following requirements during the construction of its network system unless the 
Council determines that any or all of such reQuirements are not necessary to adequately 

protect the interest of the Government: 

(a) Within ten (10) days after the award of a franchise pursuant to this 
Ordinance, the Grantee shall deposit with the Government's Division of 
Revenue a one-year irrevocable renewable letter of credit from a Fayette 
County financial institution in the amount of fifty thousand dollars 
($50,000.00) . The form and content of such letter of credit shall be 
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approved by the Government The letter of credit shall be used to insure the 

faithful performan::e by the Grantee of all provisions of this Ordinance ; and 

compliance with all orders , permits and directions of any agency, 

commission, board, depa11ment, division or office of the Government having 

jurisdiction over its acts or defaults under this Ordinance, and the payment 

by the Grantee of any claims, liens and taxes due the Government which 

arise by reason of the construction, operation or maintenance of the system 

network. 

(1) The letter of credit shall be maintained at fifty thousand dollars 

($50 .000.00) during the entire term of Grantee's franchise, even if 
amounts have to be withdrawn pursuant to this seciion. 

(2) If the Grantee fails to pay to the Government any compensation 

within the time filCed herein; or. fails, after ten (1 O} days· notice to pay 

to the Government any taxes due and unpaid ; or. fai ls to repay the 

Gowmmen~ within such ten (10) days, any damages, costs or 
expenses Which the Government ls compelled to pay by reason of 
any act or default of the Grantee in connection with its franchise; or. 

fa ils, after three (3) days' notice of such fai lure by the Government to 

comply with any provision of its franch ise which the Government 

reasonably determines can be remedied by demand on the letter of 
credit, the Government may immediately request payment of the 

amount thereof. with interest and any penatties, from the letter of 

cred it. Upon such request for payment, the Government shall notify 
the Grantee of 1t1e amount and date thereof. 

(3) The rights reserved to the Government with respect to the letter of 

credit are in addition to all other rights of the Government and no 

action , proceeding or exercise of a right with respect to such letter of 

credit shall affect any olfler right the Government may have. 

(4) The letter of credit sha ll contain the following endorsement: 

"I t is hereby understood and agreed tha1 th is letter of 

credit may not be cancelled by the surety nor the 

intention not to renew be stated by the surety until thirty 

(30) days after receipt by the Government, by 

registered mail. a written notice of such intention to 

cancel or not to renew." 

(b) If necessary, after the initial service requirement is met and the bonds 
required by Section 8 of Section 20 of this Ordinance no longer protect the 

Government. the Government may require the Grantee to fi le with the 
Government a Performance Bond in the amount of Five Hundred Thousand 

Dollars {$500,000.00) in favor of the Government. This bond shall be 

maintained throughout the construction period . In lieu of the above
mentioned performance bond, the Grantee may deposit with the 

Government's Department of Revenue an irrevocable letter of credit from a 
Fayette County financial institution in the amount of Five Hundred Thousand 
Dollars ($500,000.00). The form and content of such letter shall be 

approved by the Government. 

(1 ) In the event the Grantee fai ls lo comply w ith the Code or any law, 

Ordinance or regulation gove rning 1he franchise , or fa ils to well and 
truly observe. fulfill and perform each term and condition of this 
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Ordinance or the franchise. Including the Grantee's application (as 

required in Section 4). there shall be immediately recoverable, jointly 
and severally, from the principal and surety of the bond or the letter af 
credit, any damages or loss suffered by the Government as a result, 
including the full amount of any compensation, indemnification. or 
cost of removal or abandonment of any property of the Grantee, plus 
a reasonable allowanoe for attorney's fees. including the Government 
legal staff. and costs, up to the full amount of the bond. 

(2) Upon conwletion of constructicn the Grantee's initial service area the 
requirement of this additional performance bond shall be waived. 

(3) The bond or letter of credit shall contain 1he following endorsement: 
"It is hereby understood and agreed that this bond 
[letter of credit] may not be cancelled by the surety nor 

the intention not to renew be staled by the surety until 
thirty (30) days after receipt by the Government, 
registered mail. a wtitten notice of sudl intent to cancel 
or not to renew." 

(4) The rights reserved to the Government with respect to the 
performance bond or letter of credit are in addition to all other rights 
of the Government, and no action. proceeding or exercise of a rig'lt 
with respect to such performance bond or letter of credit shall affect 
any oltler right the Government may have. 

Section 24 • Discontinuing Use of Facilities. 

{a) If Grantee decides to discontinue use of Facilities within all or a portion of the 
Streets and does not intend to use those Facilities again in the future, the 
Government may direct Grantee to remove the Facilities or may permit the 
Facilities to be left in place as abandoned, which permission shall not be 
unreasonably withheld or delayed. If Grantee is permitted to abandon its 
Facilities in place. upon written consent of the Government. the ownership of 
Facilities in the Government's Streets shall transfer to the Government and 
Grantee shall have no further obligation therefor. Notwithstanding Grantee's 
request that any such Facility remain in place. the Government may require 
Grantee to remove the Facility from the street area or modify the Facility in 
order to protect the public health and safety or otheiwise serve the public 
interest. The Government may require Grantee to perform a combination of 
modification and removal of the Facility. Grantee shall COfTlllete such removal 
or modification in accordance with a reasonable schedule set by the 
Government. Until such time as Grantee removes or modifies the Facil ity as 
directed by the Government, or until the rights to and responsibil ity for the 
Facility are accepted by another Person having authority to construct and 
maintain such Facility, Grantee shall be responsible for all necessary repairs 
and relocat ions of the Facility, as well as restoration of the Street, in the same 
manner and degree as if the Facility were in active use. and Grantee shall 
retain all liability for such Facility. 

Section 25 - Offers of Payment 

Bids offered for purchase of a franchise pursuant to this Ordinance shall state the 
bidder's acceptance of the conditions set forth in this Ordinance. If any bid shall include 
an offer of payment over and above the tenns of the franchise . then a certified check for 
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said amount, payable to the Lexington-Fayette Urban County Government, shall be 
deposited with the Government This amount shall be in addition to the provision for 

any payments contained in Sections 20 and/or 21 of this Ordinance. Any check 
deposited pursuant to this section by an unsuccessful bidder shall be returned when the 
Council shall have accepted the bid or bids which in its judgment is or are the highest 
and best. 

Section 26 - Forfeiture. 

Any violation by the Grantee or successor or authorized Grantee representative 

of the provisions of this Ordinance or any material portions thereof, or the fai lure 
promptly to perform any of the provisions thereof, shall be cause for the forfeiture of its 

franchise and all rights hereunder after written notice to the Grantee and continuation of 
such violations, failure or default, as set forth herein. 

Section 27 - Governing Law. 

This Ordinance and any franchise awarded pursuant to it shall be governed by 
the laws of the Commonwealth of Kentucky, both as to interpretation and performance. 
The venue for any litigation related to this Ordinance or any franchise shall be in the 
court of competent jurisdiction in Fayette County. Kentucky. 

Section 28. Non-enforcement by the Government. 

Grantee shall not be relieved of its obligations to comply with any of the 
provisions of this Ordinance by reason of any failure of the Government to enforce 

prompt comp liance. nor does the Government waive or limit any of its rights under this 
Ordinance by reason of such fa ilure or neglect. 

Section 29 -~-

The Grantee shall designate in Miting a local agent to oversee and manage all 

activities required pursuant to this Ordinance and Chapters 17 and 17C of the Code and 
to accept service of any legal proceeding initiated by the Government. 

Section 30 ·Third Parties. 

This Ordinance and any franchise awarded pursuant to it does not create a 
contractual relationship with or right of action in favor of a third party against either the 

Government or the Grantee. 

Section 31 - Severability. 

If any section, sentence, clause or phrase of the Ordinanoe is held 
unconstitutional or otherwise invalid, such infirmity shall not affect the validity of the 

Ordinance. 

Section 32 - Effective Date. 

The franchise created by this Ordinance shall become effective when the bid for 

it is accepted by the Council. 

Section 33 - This Ordinance shall become effective on the date of its passage . 

PASSED URBAN COUNTY COUNCIL May 12. 2016 
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ORDINANCE NO . ..D..2_-2016 

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE 
TELECOMMUNICATIONS (OR RELATED NON-CABLE) FRANCHISE FOR THE 
PLACEMENT OF FACILITIES FOR THE GENERATION, TRANSMISSION, 
DISTRIBUTION AND SALE OF TELECOMMUNICATIONS OR RELATED NON~CABLE 
SERVICES WITHIN THE PUBLIC RIGHTS-OF-WAY OF FAYETIE COUNTY FOR AN 
INITIAL TEN (10} YEAR DURATION, WITH AN ADDITIONAL EXTENSION OF UP TO 
TEN (10} YEARS; AND PROVIDING FOR COMPLIANCE WITH OTHER RELEVANT 
LAWS, REGULATIONS, STANDARDS, AND ORDINANCES; DEFINITIONS: WORK, 
MATERIALS AND CONSTRUCTION STANDARDS: WIRE MOVING AND TREE 
TRIMMING: PERFORMANCE BONDS ; INDEMNIFICATION; INSURANCE; ACCESS 
TO PROPERTY AND INSPECTIONS; NOTICE OF FILINGS WITH THE PUBLIC 
SERVICE COMMISSION: NO VESTED RIGHTS; LIMITED ASSIGNMENT; NOTICE 
OF FORECLOSURE AND BANKRUPTCY; CANCELLATION OR TERMINATION; 
VIOLATIONS ANO PENALTIES; PERMITTING AND INSPECTION FEES: 
ADDITIONAL PERMITIING AND OTHER REQUIREMENTS FOR SUBSTANTIAL 
NEW CONSTRUCTION; AND BID REQUIREMENTS; ALL EFFECTIVE ON DATE OF 
PASSAGE. 

BE IT ORDAINED BY THE COUNCIL OF THE LEXINGTON-FAYETTE URBAN 
COUNTY GOVERNMENT: 

Section 1 - Creation of Franchise. 

There is hereby created a non-exclusive franchise granting to the purchaser 
thereof whose bid may be accepted. the discretionary right to construct, erect, operate 
and maintain upon, through , along, under and over the streets, alleys, avenue$, public 
roads, highways, bridges, viaducts, sidewalks and other public ways of Fayette County. 
a Telecommunications System (or a related system which is not otherwise a Cable 
System) embracing underground conduits, manholes, telephone poles, cables; boxes, 
wires, fixtures, fiber, electrical conductors and other apparatus, equipment and facilities 
necessary, essential , used or useful to and in the operation of any type of 
Telecommunications System, subject to all of the provisions of this Ordinance. This 
franchise does not excuse the franchisee from complying with any and all applicable 
existing and future local laws and ordinances, as may be adopted or amended in the 
future, and their pursuant regu lations. 

Section 2 - Existing Legislation. 

The Government has already adopted legislation and regulations pertaining to, 
and including but not limited to. permitting, construction , street project and other related 
activities by franchisees and others in its Rights-of-way. Therefore , the following are 
incorporated herein by reference, and shall apply as If fully set forth herein: 

(a) The terms and provisions of Chapter 17. of the Code of Ordinances, 
Lexington-Fayette Urban County Government (the ·code'), and as it may 
be amended in the future, pertaining to utilities or Right-of-way 
construction ; 

(b} The terms and provisions of Chapters 178 and 17C of the Code. and as 
they may be amended in the future and more specifically Section 17C-19 
of the Code; and 

(c) The teITTls and prov1s1ons of the Lexington-Fayette Urban County 
Government Zoning Ordinance (the "Zoning Ordinance''), and as it may be 
amended in the Mure. 
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Section 3 - Definitions. 

The definitions and terminology of any terms contained in this Ordinance which are 
not specifically defined in this section shall be contained in the applicable provisions of 
1he Code (as they may be amended in the future) which are hereby incorporated herein 
by reference. 

(a) "Applicant" means a person or party which is applying for a franchise. 

(b) "Application shall refer to the list of documents and information set forth in 
Section 4 requ ired from new entrants. including any written responses provided 
on Government forms or written correspondence provided in response to 
Government inquiries and investigations. Applications must comply with the 
requirements of this Ordinance in its entirety. 

(c) "Cable Service" shall have the meaning in this Ordinance as it is defined in 
Section 602(6) of the Communications Act of 19:}4, as amended as it may be 
amended (hereinafter cited as 47 U.S.C. § 522(6)) . 

(d) "cable System" shall have the meaning in this Ordinance as it is defined in 
Section 602(7) of the Communications Act of 1934, as it may be amended (47 
u.s.c. § 522(7)). 

{e) "Council" means the Lexington-Fayette Urban County Council. 

(f) · communications Act" means the Communications Act of 1934, as amended 
from time to time (47 U.S. C. § 151 et seq). 

(g) "Customer" means a person located within the territorial limits of the Government 
who is legally receiving Telecommunication Service from the Grantee. 

(h) "Duct" means a single enclosed raceway for power or communication lines, 
conductors , optical fiber. wire or other cable. 

(i) "Equipment and apparatus" or means any manholes, underground conduits, 
Ducts, nodes, electronic devices, poles, cables, boxes, wires, fixtures , 
conductors, or other faci lities necessary, essential, used or useful to and 
operated by the System. 

U) "Facility" means any tangible component of Grantee's Telecommunication 
System. 

(k) "FCC" means the Federal Communications Commission. or its lawful successor. 

(I) "Franchise Fee" means for the purposes of th is Ordinance any fee that may be 
imposed by the Government on Grantee as compensation for Grantee's use of 
public rights-of-way and roads. Use of this definition in this Ordinance is without 
prejudice to any rights Grantee or Governm ent may have under Federal and 
Kentucky law as they may be amended . 

(m) "Government" means (unless otherwise specified) the Lexington-Fayette Urban 
County Government, an urban county government created pursuant to the 
Kentucky Revised Statutes. as i1 now exists in its present territorial limits, or may 
hereafter be extended or reduced, and its elected and appointed officials, 
employees, agents, boards, consultants, assigns, volunteers and successors in 
Interest. 
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(n) "Grantee" means a party to which a franchise under this Ordinance is granted by 
the Council, or its successors and assigns. 

(o) "Gross Revenue" means after adjustment for the net write-off of uncollectible 
accounts, any and all revenues derived by Grantee within Fayette County from 

Grantee's Telecommunications System. including, but not limited to: revenues 
from the sale of and use of Telecommunications Services orig inating or 
terminating in Fayette County; revenues charged to or attributable to a circuit 

location in Fayette County, regardless of where the circuit is billed or paid; 
revenues from the use, rental, or lease of Grantee's operating Facilities within 
Fayette County, revenues from the provision of any and all products, services, or 
charges (including installation. maintenance and service charges) and revenues 
from any leases or Indefeasible Right of Use interests (' IRU") of any portion of 
Grantee's Telecommunications System within Fayette County. "IRU" or 
"Indefeasible Right of Use" means any form of acquired capital interest in 
Grantee's Telecommunica tions System in which the holder possesses a right to 
use the Telecommunications System but not the right to control , maintain, 
construct or revise the Telecommunications System. 

(p) "Minimum Annual Franchise Fee" means $15,000 in the first year of the Grantee's 
franchise, and shall increase by $1 ,000 annually. 

(q) "PSC" means the Kentucky Public Service Commission or its lawful successor. 

(r) "Person· or "Party" is any person, firm , partnership, association, corporation, 
company, governmental entity or organization of any kind. 

(s) "Road" or "Street" or "Right-of-way" shall mean the surface of and the space 
above and below any public road, street. highway, freeway, lane, path. public way 
or place, sidewalk, al ley, court, boulevard, parkway, drive or easement now or 
hereafter held by the Government for the purpose of public travel and shall 
include other easements or rights-of-way as shall be now held or hereafter held by 
the Government which shall. within their proper use and meaning entitle the 
Government and its Grantee to the use thereof for the purposes of installing or 
transmitting Telecommunication System transmissions over poles, wires, cables, 
conductors , ducts. conduits. vaults, manholes. amplifiers. appliances, 
attachments , and other property as may be ordinarily necessary and pertinent to a 
Telecommunication System. 

(t) "Shall" is mandatory, not merely di rective. 

(u) "Telecommunication Service" or "Service" means any service provided for 
consideration for the purpose of provis ion, transmission, conveyance, or routing 
of information including, but not limited to, voice, video, images data, or any other 
information signals without regard to the transmission protocol employed , 
whether or not the transmission medium is owned by the provider itself and 
whether or not the transmission medium is wireline . By way of example , and not 
limitation, Telecommunication Service includes , but is not limited to the follo>Mng : 

1. telecommunications service (as defined by 47 USC §153(53) (as such 
term is now, or may in the future be, defined under federal law ); 

2. telephone exchange service (as defined by 47 USC §153(54) (as such 
term is now, or may in the future be. defined under federal law ); 

3. exchange access (as defined by 47 USC §153 (20) (as such term is 
now, or may in the future be, defined under federal law ); 
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4. mobile service (as defined by 47 USC §153(33) (as such term is now, or 
may in the future be, defined under federal law): 

5. advanced communications services (as defined by 47 USC §153(1) (as 
such term is now, or may in the futt.Jre be, def11ed under federal law ): 

6. long distance, inter-exchange and inter-LATA services. which may 
include MTS, WATS, 800, operator services, directory assistance and 
travel card services; 

7. private line point to point service for end users of voice and data 

transmission; nonentertainment video, videoconferencing, or Point to point 
private line service; and 

8. any other intrastate or interstate telecommunication services which the 
Kentucky Public Service Commission or the FCC has authorized or services 
provided by radio common carrier. 

(v) ~Telecommunications System" or "System" means all fiber optics, wires, 
cables. Ducts, conduits, vaults, poles, anchors, nodes, antennas, cabinets, 
fixtures, transformers, Equipment and apparatus and other necessary facilities 
owned or used by Grantee for the purpose of providing Telecommunications 
Services and located in, above or below the Streets. 

(w) "Transfer" means any sale, lease, mortgage, assignment, merger or other form 
of transfer of this Ordinance or of the rights and privileges granted or authorized 
by this Ordinance. 

Section 4 -Applications. 

All applications received by the Government from Applicants shall become the 
sole property of the Government. 

(a) The Government reserves the right to reject any and all applications and waive 
informalities, and/or technicalities where the best interest of the Government may 
be served. 

(b) All questions regarding the meaning or intent of the Ordinance or application 
documents shall be submitted to the Government in writing. Replies will be 
issued by Addenda mailed or delivered to all parties recorded by the Government 
as having received the application documents. The Government reserves the 
right to make extensions of time for receiving applications as it deems necessary. 
Only replies to questions by written Addenda will be binding. All applications 
must contain an acknowledgment of receipt of all Addenda. 

(c) Applications must be submitted at the time and place indicated in the application 
documents. Applications may be modified at any time prior to the opening of the 
applications, provided that any modifications must be duly executed in the 
manner that the Applicant's application must be executed. 

(d) Before submitting its application, each Applicant must (i) examine the Ordinance 
and the application documents thoroughly , (ii) familiarize itself with local 
conditions that may in any manner affect performance under this Ordinance, and 
(iii) familiarize itsetf with federal , state and local laws, Ordinances, rules and 
regulations affecting performance under the franchise . 

(e) The Government may make such investigations as it deems necessary to 
determine the ability of the Applicant to perform under the franchise. and the 
Applicant shall furnish lo the Government all such information and data for this 
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purpose as the Government may request. The Government reserves the right to 
reject any application if the evidence submitted by, or investigation of, such 
Applicant fails to satisfy the Government that such Applicant is properly qualified 
to carry out the obligations of the franchise and to complete the work 
contemplated therein . Conditional applications will not be accepted. 

(f) All applications received by the Government from the Applicants will become the 
sole property of the Government. Applicants shall submit all requested 
information as provided by the terms of this Ordinance. The following information 
must be complete and verified as true by the Applicant: 

1. Name and address of Applicant. The Applicant's name, address, e
mail address and telephone and facsimile numbers; date of application 
and signature of Applicant or appropriate corporate officer(s); the 
name. address and e-mail address, and telephone and facsimile 
numbers of a local representative who shall be available at all times; 
and information regarding how to contact the local representative in an 
emergency. 

2. Description of proposed system. A description of the Applicant's 
proposed system design. 

3. Services. A statement setting forth a description of all the types of 
Telecommunications Services proposed . 

4. Applicant organization. The Applicant shall be a corporation or limited 
liability company authorized to do business in the Commonwealth of 
Kentucky, as certified by the Secretary of State. Applicant must fully 
disclose the ownership of the Facilities to be used in rendering the 
service. 

5. Technical description. Applicant shall provide a technical description of 
the type of system proposed by the Applicant and Applicant's plan for 
the installation of the system. System designs are to be submitted in 
bullet format detailing equipment start point, routes and end point 
location accompanied by network routing maps(s). The following 
information shall be included in the application: 

6. If the Appl icant is proposing an underground installation in existing 
ducts or conduits within the rights-of-way, information in sufficient 
detail to identify the location of the existing ducts or conduits to be 
occupied . 

7. If Applicant is proposing an underground installation within new ducts 
or conduits to be constructed within the rights-of-way: 

a. The location, depth, size and quantity of proposed new ducts or 
conduits; 

8. A preliminary installation schedule and completion date. 

9. Engineering statement. A statement from the Applicant's senior 
technical staff member. or consultant, advising that the Applicant's 
planned system and operations thereof would meet all the 
requirements set forth herein. 

10. Additional requirements. 
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a. Supplementary, additional or other infomlation that the 

Applicant deems reasonable for cons ideration may be submitted 
at the same time as its application but must be separately 

bound and submitted with the above number of copies. The 
Government may, at its discretion, consider such additional 
infonnation as part of the application. 

11. A copy of the Appl icant's certificate of authority from the PSC 
where the Applicant is lawfully required to have such certificate 
from the PSC. 

12. A copy of all insurance policies or certif icates required under this 
Ordinance and Chapter 17 of the Code . 

13. A statement signed by the Applicant that tile Applicant agrees to be 
bound by al l provisions of th is Ord inance and its franchise and 
agrees to obtain all applicable permits and authorizations prior to 
constructing, installing, or operating a system in the right-of-way. 

(g) The information provided by Applicant shall be certified as true and correct and 
Applicant shall be responsible to certify to the Government any material changes 
to the information provided in the completed application during the term of any 

franchise . 

(h) Supplementation to applications. The Government reserves the right 1o require 

such supplementary, additional or other information that it deems reasonably 
necessary for its determinations . 

(i) Ths Government's rights reserved. The Government reserves the right to waive 

all formalities and/or technicalities where the best interest of the Government 
may be served . 

Section 5 - Rights under Franchise. 

(a) The Grantee shall have the non-exclusive right and privilege of 
constructing, erecting, operating and maintaining a Telecommunications 

System upon, through , along, under and over the Rights-of-way within 
Fayette County as they now ex ist or may hereafter be extended; subject to 
the provisions hereof and to all powers (including police power) inherent 
in, conferred upon or reserved to the Government, including but not limited 

to those contained in the Code. The Government reserves the right to grant 
similar franchises to more than one Grantee. 

(b) This Ordinance does not give the Grantee, the right nor the privilege of 
attaching its Telecommunication System to any buildings, poles, street 
lights, Equipment and apparatus, or Facilities owned by the Government. 
Additionally this Ord inance does not give the Grantee the right nor the 
privilege of constructing, erecting, operating and maintaining a 
Telecommunications System upon, through , along , under and over real 
property owned by the Government (other than Rights-of-way.) If Grantee 
desires to attach its Telecommunication System to any buildings , poles, 
street lights, Equipment and apparatus, or Facilities owned by the 
Government or construct. erect, operate and maintain a 
Telecommunications System upon. through , along, under and over real 
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property owned by the Government, the Grantee shall be required to 
entire into separate agreements with the Government 

(c) This Ordinance does not include the right or privi lege to provide Cable 
Service or open video system (as defined by 47 CFR 76.1500 (a)) , which 
shall be subject to separate franchising requirements, and also does not 
apply to (1) private communications system services provided without 
using the public rights of way; (2) over-the-air radio or television 
broadcasting to the public-at-large from facilities licensed by the Federal 
Communications Commission or any successor thereto; and (3) direct-to
home satell ite service within the meaning of Section 602 of the 

Telecommunications Act of 1996. 

Section 6 - Standards. 

The Grantee shall confomi to at least the minimum standards or requirements in 
federal and state law or regulation in the operation of its system pursuant to this 
Ordinance. In addition to complying with other applicable law, the Grantee agrees that: 

(a} All working Facilities and conditions used during construction, installation 
and maintenance of Facilities (including clearance of wires and cables 
above the Rights-of-way and placement of any underground facilities) shall 
comply with the standards of the Occupational Safety and Health 
Administration, the National Electric Safety Code, and the National Electric 
Code. In the operation of system, the Grantee shall conform to all 

standards required by applicable state or federal law or regulation; 

(b) All materials and equipment used or installed in construction shall be of 
first class quality, and any defect in the work, materials or equipment, 
whether latent or patent, will be remedied by the Grantee at its cost; 

(c) Construction, reconstruction , maintenance, or removal Of any Facilities, 
shall be performed with due regard for the rights of the Government and 
others, and shall not unnecessarily interfere with , or in any way injure the 
property of the Government or others under, on, or above the ground, or 
otherwise unduly interfere with the publlc use of the Rights-of-way; 

(d) Placement of lights, danger signals or warning signs shall be under1aken 
by the Grantee in compliance with applicable law; 

(e) Unless exempted by the Government, Facilities shall be installed 
underground at any location where all other utilities' Facilities that are used 
to provide customer service are then being installed underground, or when 
othervvise required under the Code, and shall be in conformance with the 
applicab le requirements of this Ordinance and those set forth in the Code, 
the Zoning Ordinance, or any other applicable local law or regulation. The 
Grantee assumes all responsibi lity for damage or injury resulting from its 
placement or maintenance of any abovei]round Facilities; 

(f) Grantee shall identify al l of its Facilities, new and existing, by tagging or 
marking its Facilities with the Grantee's name and telephone number. 
Additionally, Grantee shall provide the Government annually with an 
electronic map which contains the location of all of its Facilities; 
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(g) The Government, through its Mayor or his or her designee, or through 
such assistants as the Government may employ or designate, may, at all 
times and under reasonable conditions with prior notice, have reasonable 
access to all or any of the property or used in part or in whole by the 
Grantee in its operating and maintaining the System under this Ordinance 
and located within the Rights-of-way; and 

(h) The Grantee agrees to provide to the Government and/or its Council with 
information pertaining to its provision of services pursuant to this 
Ordinance upon reasonable request. This shall include, but is not 
necessarily limited to, attending public meeting(s) at which some or all of 
the Council members are in attendance (in order to provide such 
information upon reasonable advance notice) and providing an annual 
update to the Council upon its request. 

Section 7 - Moving Permits and Tree Trimming . 

(a) The Grantee shall, at the request of any person holding a moving pem1it 
issued by the Government, temporarily raise or lower its wires to permit the 
moving of buildings or other structures. The expense of such temporary 
removal or raising or lowering of wires shall be paid by the person requesting 
the same, and the Grantee shall have the authority to requ ire such payment 
in advance. The Grantee shall be given not less than five (5) days advance 
notice to arrange for such temporary wire changes. 

{b) The Grantee shall have the authority to trim trees upon the overhanging 
Rights-of-way so as to prevent the branches of such trees from coming in 
contact with the wires or cables of the Grantee. Any trimming, removal or 
other disturbance of trees shall conform to all applicable laws or regulations. 

Section 8 - Bonds. 

In addition to any perfomiance bond(s) required pursuant to Section 17C-23 of 
the Code, the Grantee may, with respect to aspects of those significant projects in 
excess of one hundred thousand dollars ($100,000 .00) which are not addressed in 
Section 17C-23 of the Code but wh ich do involve the Rights-<:Jf-way, be required to post 
an additional project performance bond(s). This bond (or bonds) shall be set in an 
amount and duration to be determined by the Government upon discussing and 
verifying the scope of such a project with the Grantee, and shall be in favor of the 
Government to be issued by an entity subject to jurisdiction and venue in Fayette 
County, Kentucky. In no event shall the total cumulative amount of sud1 bonds exceed 
one million dollars ($1 ,000,000.00) per year. and as an alternative. the Grantee may 
choose to post one such bond to cover all of its projects on an ongoing bas is. 

Section 9 - Indemnification . 

The Grantee shall defend, indemnify, and hold harmless the Government 
consistent with the indemnification and hold harmless provisions as set forth in Section 
17C-17 of the Code. and as it may be amended in the futu re . 

Section 10 - Insurance. 

The Grantee shall maintain in full force and effect a commercial general liability 
insurance policy consistent with the insurance provisions set forth in Section 17C-16 of 
the Code, and as ii may be amended in the future. 

8 
WIN7724 



Section 11 - Non-discrimination and Affirmative Action . 

The Grantee shall comply with all appl icable federal. state or local non
discrimination and affirmative action requ irements of any laws, regu lations and 
executive directives, and shall not discriminate in its employment practices against any 
employee or Appl icant for employment because of race. color, religion, national origin , 
sex. age or disability. 

Section 12 - Transfer of Control & General Rate Cases. 

(a) In the event that the Grantee files for a Transfer of the Grantee, or a general 
rate case with the PSC, it will furn ish the Mayor or his designee with timely 
notice of such filing. In the event the Government should choose to intervene 
in such PSC action , the Grantee shall not oppose such intervention. 

(b) No Transfer shall take place, whether by forced or voluntary sale, lease, 
mortgage, assignment, encumbrance or any other fonm of disposition, without 
prior notice to and approval by the Council which sha ll not be unreasonably 
refused, withheld, or delayed. The notice shall include full identifying 
particulars of the proposed transaction, and the council shall act by resolution . 
The Council shall have one hundred twenty (120) days with in which to 
approve or disapprove a transfer of control or assignment. if no action is 
taken within such one hundred twenty (120) days; approval shall be deemed 
to have been given . 

(c) Section 12(b) is not intended to apply to assignments to a parent, subsidiary 
or affiliate of the Company, or in those instances in which the Company has 
filed for a transfer of control before the PSC. Such inter-corporate transfers 
or transfers subject to the jurisdiction of the PSC shall require notice to the 
Government as provided in Section 12(a). 

(d) In making a determination on 'Nhether to grant an application for a Transfer, 
the Council may consider the financial , technical and other qualifications of 
the transferee (ass ignee) to operate the system; 'Nhether the incumbent 
Grantee is in compliance with this Ordinance and, if not, the proposed 
transferee's (assignee's) commitment to cure such noncompliance and any 
other cri teria allowed by applicable law. 

(e) The consent or approval of 1he Council to any Transfer of the Grantee shall 
not constitute a waiver or release of the rights of the Government in and to 
the streets. 

Section 13 - Franchise Duration. 

(a) The franch ise hereby created shall be for an initial period of ten (1 OJ years 
from the date of acceptance by the Council. 

(b) This franchise may be renewed for an additional term not to exceed ten 
(10) years upon the request of the Grantee and the approval of the 
request by the Council. The request for a renewal shall be made in 
writing to the Mayor at least one hundred eighty (180} days, but no earl ier 
than one ( 1) year, in advance of the termination date of the Grantee's 
franchise agreement. The ultimate decision of \vhether to grant an 
additional franchise term shall solely be that of the Government. A 
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decision not to grant an additional franchise term shall be based on the 
Grantee's noncompliance with the terms of this Ordinance, Chapter 17C 
of the Code, or other local, federal or state Jaws and/or regulations. 

(c) In addition, the term of the franchise may be extended up to twelve (12) 
months by agreement of the parties in order to provide for the good faith 
negotiation of a new franchise. 

( d) All franchises awarded pursuant to this Ordinance are intended to 
terminate at the same time. Therefore any Grantee awarded a franchise 
pursuant to this Ordinance shall only be awarded a franchise that is equal 
in duration to the remaining term of the initial franchise(s) . 

(e) The franchise created by this Ordinance creates no vested rights in the 
Grantee other than those provided by this Ordinance or at law, and any 
installation or placement of Facilities by the Grantee In the Rights-of-way 
is at the Grantee's risk. 

Section 14 - Penalties. 

(a) If, after the Grantee is provided the opportunily to appear and present 
evidence before the Mayor or his or her deslgnae, the Mayor finds 1hal the 
Grantee has violated any of the following provisions of this Ordinance, the 
following penalties shall be recoverable. The decision of the Mayor or his or 
her designee shall be the f inal administrative decision and shall be in writing 
and provide the basis for the decision. The decision may be appealed to a 
court of competent jurisdiction. 

(1) For failure to complete or remove any construction project by no later 
than the ending term of any franchise awarded pursuant to this 
Ordinance or any extension thereof, the Grantee shall forfeit five 
hundred dollars ($500.00) per day or part thereof that the violation 
continues; in lieu of a penalty, the Grantee may post a performance 
bond, letter of credit or o1tier surety acceptable to the Government In an 
amount sufficient to complete such construction projects. This section 
shall not apply to any projects for which performance bonds or other 
surety is already pledged. 

(2) For failure to provide data and reports requested by the Government 
and as required by this Ordinance the Grantee shall forfeit five hundred 
dollars ($500.00) per day or part thereof that ttie violation continues. 

(3) For failure to pay a permit fee or franchise fee when due pursuant to 
local law, the Grantee shall forfeit five hundred dollars {$500.00) per day 
or part thereof that the violation continues. 

(b) If 1he Grantee fa ils to comply within thirty (30) days of any Council resolution 
directing compliance with any other provisions of this Ordinance, the Grantee 
shall forfeit five hundred dollars ($500.00) per day or part thereof that the 
violation continues. The decision of the Council may be appealed to a court 
of competent jurisdiction. 

(c) The Grantee shall not be excused from complying with any of the terms and 
condit ions of this Ordinance by any failure of the Government, upon any one 
or more occasions, to insist upon the Grantee's performance or to seek the 
Grantee's compliance with any one or more of such te rms or conditions. 
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Payment of penalties shall not excuse non-performance under this 
Ordinance. The right of the Government to seek and collect penalties as set 
forth in this section is in addition to its right to terminate and cancel as set 
forth in Section 16 of this Ord inance. 

Section 15 - Maintenance of Service. 

The Grantee shall maintain its System in reasonable operating roridition at all 
normal times during the term of its Franchise. An el<ception to this is automatically in 
effect when service furnished by the Grantee is interrupted, impaired or prevented by fires, 
strikes, riots or other occurrences beyond the control of the Grantee, or by storms, floods 

or other casualties . in any of which events the Grantee shall do all things reasonably within 
its power to restore normal service within a reasonable period of time. If applicable, the 

Grantee will maintain nonnal business hours at its headquarters located in Lexington, 
Kentucky, to receive customer inquiries in accordance with any relevant PSC order(s). 

Section 16 - RiQht to Terminate and Cancel the Franchise. 

(a) In addition to all other rights and poweis pertaining to the Government by 

virtue of this Ordinance or otherwise. the Government, by and through ijs 
Council, reserves the right to terminate and cancel the franchise and all 
rights and privileges of the Grantee hereunder in the event that the Grantee: 

(1) Willfully violates any provision of this Ordinance, the franchise or any 
material rule, order, or determination of the Government made 
pursuant to the franchise, except where such violation is without fault 
or through excusable neglect or due to a force majeure act; 

(2) Willfully attempts to evade any provision of this Ordinance or the 
franchise or practices any fraud or deceit upon the Government; 

(3) Fails to begin or complete construction as provided under this 
Ordinance or the franchise ; 

(4) Knowingly makes a material misrepresentation of any fact in the 
application, proposal for renewal, or negotiation of the franchise; or 

(5) Entry of a final and non-appealable order by the Public Service 
Commission of Kentucky which revokes any authority of the 
Grantee to provide service in Fayette County, Kentucky. 

(b) The Government may make a written demand that the Grantee do or 
comply with any such provision, rule , order or determination. The Grantee 
will be provided the opportunity to appear and present evidence before the 

Mayor or his or her designee. whose decision shall be the final 
administrative decision , and shall be in writing and provide the basis for 
the decision. If the violation by the Grantee continues for a period of thirty 
(30) days following such a decision by the Mayor or his or her designee 
without written proof that the corrective action has been taken or is being 
actively and expeditiously pursued by the Grantee, the Government may 
place its request for termination of the franchise as early as the next 

regular Council meeting agenda. The Government shall cause lo be 
served upon Grantee, at least ten (10) days prior to the date of such 
Council meeting , a writ1en notice of intent to request such termination and 
the time and place of the meeting and shall publicly notice the same. 
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(1 ) It shall be a defense to any attempt to terminate and cancel the 
fra,!1chise that the Grantee was relying on federal law, state law, or a 
valid tariff in acting or not acting on the issue in dispute. 

(2) The Council shall consider the request of the Government and shall 
hear any person interested therein, and shall determine in its 
discretion, whether or not any violation by the Grantee was with just 
cause. 

(3) If such violation by the Grantee is found to have been with just cause, 
the Council shall direct the Grantee to comply therewith within such 
time and manner and upon such terms and cond itions as are just and 
reasonable within the Government's lawful authority. 

(4) If the Council determines such violation by the Grantee was without 
just cause, then the Council may, by resolution, declare that the 
franchise of the Grantee shall be terminated and forfe ited unless 
there is compliance by the Grantee within such reasonable period 
as the Council may fix . Any such determination by the Council is a 
final appealable action to a court of competent jurisdiction. 

Section 17 - Foreclosure or Other Judicia l Sale. 

The Grantee shall provide the Government, in the form and manner required by 
the appropriate court or judicial body, at least thirty (30) days advance written notice, if 
at all possible, of the foreclosure or other judicial sale of all or a substantial part of the 
Grantee's Facilities within Fayette County, or upon the termination of any lease covering 
all or a substantial part of its Facilities, and such notification shall be treated as a 
notification that a transfer or assignment of the franchise has taken place. 

Section 18 - Government's Rights After the Appointment of a Receiver or Trustee. 

The Council shall have the right to cancel a Grantee's franchise th irty (30) days 
after the appointment of a receiver. or trustee, to take over and conduct the business of 
the Grantee, whether in receiversh ip, reorganization, bankruptcy, or other action or 
proceeding, unless such receiversh ip or trusteeship shall have been vacated prior to the 
expiration of said thirty (30) days, unless: 

(a) With in th irty (30) days after his election of appointment, such receiver or 
trustee shall have fu lly complied with all the provisions of this Ordinance 
and remedied all defaults thereunder: and . 

(b) Such recerver or trustee, within said thirty (30) days shall have executed an 
agreement, duly approved by the court having jurisdiction in the premises. 
whereby such receiver or trustee assumes and agrees to be bound by each 
and every provision of this Ordinance and the franchise granted to the 
Grantee. 

Section 19 - Advertising for Bids. 

It shall be the duty of the Mayor or his designee to offer the terms of this Ordinance 
to the public. In the event that additional interested bidders are identified or express an 
interest in obtaining a franchise after th is initial offering, the additional offering and 
advertisement to accommodate such bidders is l1ereby authorized. Said franchise and 
privilege shall be sold to the highest and best bidder or bidders at a time and place fixed 
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by the Mayor or his designee after due notice thereof by advertisement or publication as 
required by law. 

Section 20 - Bid Process. 

(a) Bids and proposals for the purchase and acquisition of the franchise hereby 
created shall be in writing and shall be delivered to the Mayor or his designee 
upon the date(s) and at the time(s) fixed by him or her in said advertisement(s) 
for receiving same. Thereafter, the Mayor shall report and submit to the 
Council. at the time of its next regular meeting or as soon as practicable 
thereafter, said bids and proposals for its approval. 

(b) The Council reserves the right, for and on behalf of the Government, to reject 
any and all bids for said franchise; and, in case the bids reported by the Mayor 
shall be rejected by the Council. it may direct sald franchise and privilege to be 
again offered for sale, from time to time. until a satisfactory bid therefore shall be 
received and approved. 

(c) Each bid made by a corporation or person not already owning Facilities within 
the territorial limits of Fayette County sufficient to render the service required by 
this Ordinance, shall be accompanied by cash or a certified check drawn on a 
bank of the Commonwealth of Kentucky, or a national bank. eqtJal to five 
percent (5%) of the fair estimated cost of the system required to render the 
service, which check or cash shall be forfeited to the Government in case the 
bid should be accepted and the bidder shouk:J fail , for th irty (30) days after the 
confirmation of the sale, to pay the price and to give a good and sufficient 
performance bond in favor of the Government in a sum equal to one-fourth (1/4) 
of the fair estimated cost of the system to be erected, conditioned that it shall be 
enforceable in case the Grantee should fail, within one hundred eighty (180) 
days, to establ ish and begin rendering the service in the manner set forth in th is 
Ordinance. Upon rendering the in itial service, this bond may be replaced by the 
performance bond required by Section 23(b), if applicable. 

(d) Bids shall include such documentation as is necessary to support the bidder's 
determination of the fair estimated cost of the system required to render the 
service and compliance with all applicable state, federal and local statutes, 
ordinances and regulations. The Government reserves the right to review any 
of bidder's supporting documentation which justifies bidder's determination of 

the estimated cost and compliance with laws and regulations. In addition, each 
bid shall be accompanied by a non-refundab le payment to the Government in 
the amount of two thousand dol lars ($2,000.00) to cover the Government' s 
cost of advertising and other administrative expenses incurred. In the event 
that the total amount submitted by al l bidders exceeds the Government's 
actua l costs, it will refund the overcharge to each Grantee on a pro rata basis 
within th irty (30) days. 

Section 21 - Compensation. 

(a) The Government is currently precluded from collecting Franchise Fees 
from a Grantee that is paying Telecommunications Excise Taxes to the 
Commonwealth of Kentucky pursuant to KRS 136.600, et seq. 
However, any Grantee not paying Telecommunications Excise Taxes 
to the Commonwealth of Kentucky pursuant to KRS 136.600, et seq. 
shall be required to pay Franchise Fees to the Government pursuant to 
th is Section 21 . 
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(b) The Telecommunications Excise Tax distribution from the state is not a 
payment in lieu of any tax, fee or other assessment except as 
specifically provided in this Ordinance, or as r~uired by applicable 
law. By way of example, and not limitation, permit fees and business 
license taxes are not waived and remain applicable as provided by law 
to the extent they are not Franchise Fees. Add itionally , the 
Government may at any time impose any fees or taxes consistent with 
state or federa l law, including , but not limited to property taxes, and 
occupational license fees. 

(c} If at any lime Kentucky law is changed to allow the Government to 
assess Franchise Fees on a Grantee that is currentty paying 
Telecommunications Excise Taxes to the Commonwealth of Kentucky, 
Grantee shall pay an annual fee to the Government, which must be the 
greater of either: 

(i .) The Minimum Annual Franchise Fee; or 

(ii.) An amount equal to five percent (5%) of Grantee's Gross 
Revenues. In the event that an amount equal to five percent 
(5%) of Grantee's Gross Revenues does not represent a 
reasonable calculation of encroachment and use of the 
public Rights-of-way by Grantee, the Government reserves 
the right to impose a per linear foot or similar charge for 
those facilities owned or operated by Grantee that are 
located in the public Rights-of-way. 

(d) Grantee's first Minimum Annual Franchise Fee payable under this 
shall be paid to the Government forty-five (45) days after the law is 
changed to allow the collection of Franchise Fees on 
Telecommunications Services. Such payment will be prorated for the 
rema ining calendar year (rounded to the nearest month) through 
December 31 . Thereafter, Grantee shall pay each Minimum Annual 
Franchise Fee on or before April 15, and Grantee's Minimum Annual 
Franchise Fee payment will apply to the current calendar year 
(January 1 through December 31) . Any Minimum Annual Franchise 
Fee paid to the Government will be credited towards Grantee's 
Franchise Fee for that calendar year. In order to avoid penalization, 
the Government wi ll notify the Grantee in writing al such time as it 
believes that ii is allowed to assess franchise fees due to a change in 
the law. If the Government fails to notify the Grantee, the Grantee 
shall be relieved of its obligation to any applicable penalty but shall still 
be obligated to pay any outstanding franchise fees. 

(e) Gross Revenue based Franchise fee payments to the Government 
shall be computed based on Grantee's Gross Revenues from each 
calendar year quarter period (January 1 through March 31, April 1 
through June 30 , July 1 through September 30, and October. 1 
through December 31) and paid on or before the forty-fifth (45th) day 
following each calendar quarter period during the term of a franchise 
created under this Ordinance. 

(f) Facili ties based Franchise Fee payments to the Government shall be 
computed based on Grantee's linea l foot of Facilities in Fayette County 
as of January 1 of each ca lendar year and paid on or before April 151

h 
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of calendar year du ring the term of a franchise created under this 
Ordinance. 

(g) Payment not received by the Government by the due date shall be 
assessed interest equal to one percent {1 %) per month . Interest shall 
be compounded daily. Interest shall be due on the entire late payment 
from the date on which the payment was due until the date on which 

the Government receives the payment. 

(h) Prior to making each payment to the Government, Grantee shall file 
with the Government a written report containing an accurate statement 

in summarized form. as well as in detail. of its calculation of the 
amount of the payment, verified by an officer or other authorized 
representative of Grantee, setting forth its Gross Revenues according 
to their accounting subdivisions. and any deductions claimed for the 
pericx:I upon which the payment is computed. Such reports sha ll be in 
form satisfactory to the Government. 

(i) If any Franchise Fee is owed to the Government. upon reasonable 
notice. the Government shall have the right to inspect the Grantee's 
income records, the right to audit and to re-compute any amounts 
determined to be payable under this agreement; provided, however, 
that such audit shall take place within twelve (12) months following the 
close of each of the Grantee's fiscal years. If, as a result of such audit 
or review, the Government determines that Grantee has underpaid its 
fees to the Government in any twelve (12) month period by ten percent 
(10%) or more; then , in addition to making full payment of the relevant 
obligation, Grantee shall reimburse the Government for all expenses 
incurred as a result of an audit or review and such payments shall be 
paid within the thirty (30) days following written notice to the Grantee 
by the Government, which notice shall include a copy of the audit 
report and copies of all invoices for which the Government seeks 
reimbursement. 

U> lf any Franchise Fee is owed to the Government, in the event that any 
Franchise Fee payment or recomputed amount is not made to the 
Government on or before the app licable dates heretofore specified, 
interest shall be charged from such date at the annual rate of 2% over 
prime interest ra te. 

(k) The Government reserves the right to require the Grantee to collect 
any consumer or other tax or other fee that may be imposed by the 
Government. the Commonwealth Of Kentucky, or the federal 
government on Telecommunication Services. 

(I) Notwithstanding the above, the Grantee shall be required to pay the 
Government an amount intended to adequately compensate It for its 
permitting and inspection of the Grantee's construction activities in the 
Rights-of-way pursuant to Chapter 17C of the Code as required by 
sa id ordinance. The Grantee may seek tariff approval from the 
Kentucky Public Service Commission for the recovery of such 
payment. and may elect to pay for its permit fees upon application for 
each respective permit, if approved by the Government. These 
permitting fees are subject to change during the term of th e franchise 
based upon an audit of the actual cost of pennitting for the 
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Government or a change in the amount of the respective permitting 

fees found in Section 1 ?C-22 of the Code, as may be amended. In the 
event of such a change, the Grantee shall be provided at least sixty 
(60) days advance written notice. 

Section 22 - Additional Requirements. 

In addition to all other requ irements, and except to the extent prohibited by law. 
any Grantee not already owning Facilities within the Rights-of-way sufficient to render 
Telecommunications Services within Fayette County, or any Grantee that is required 

pursuant to law to file for a certificate of convenience and necessity from the Kentucky 

Public Service Commission in order to replace or significantly upgrade or expand a 
substantial portion of its existing Facilities within the Rights-of-way, shall also be 

required to perform the following requirements during the construction , rep lacement, 
upgrade or expansion cf Its network system unless the Council determines that any or 

all of such requirements are not necessary to adequately protect the interests of the 
Government 

(a) In addition to obtaining any and all permits required pursuant to the Code, 

the Grantee shall submit for the Government's approval a comprehensive 
schedule of construction of its Facilities system network no later than one (1) 
month after the Government's acceptance of the Grantee's bid. The 

schedule shall include sufficient detail for Government to determine the time 
and locations of construction activities and shall also depict the anticipated 
time frame of identifiable tasks required for construction purposes, as 
delineated by the Government. No construction re lated activities may be 

conducted in the Rights-of-way until the schedule is approved by the 
Government. In addition, at thirty (30) day intervals during construction, the 
Grantee shall provide the Government with a plan of construction activities 
setting forth a general description of the activities to be undertaken during 
the following thirty (30) days and designating the geographical area of 
Fayette County that will be affected . .Approval by the Government of these 
plans shall constitute a condition which must be met prior to undertaking any 
construction activities. 

(b) The Grantee shall furnish traffic control plans, including site-specific hours of 
construction, to the Government no later than seven (7) days prior to the 

commencement of any construction activities. Such plans are subject to 
approval or modification by the Government. No construction related 
activities may be conducted in the Rights-of-way without an approved traffic 
control plan . 

(c} The Grantee shall provide the Government a local telephone contact 
number, staffed twenty-four (24) hours per day, to enable the Government to 
report any concerns regarding construction of the system network. In the 
event that the Government reports any concerns to the Grantee, the 
Grantee shall respond within a reasonable time as specified by Government 
or as specified elsewhere in this Ordinance. The Grantee shall perform the 
required repair or correct any adverse impact to Govemmenrs use or 
operations or the use or operations of a third party caused by the Grantee's 
construction activities in the Rights-of-way at no cost to the Government. 

(d) Fourteen (14) days prior to commencement of construction, and every thirty 
(30) days thereafter during construction the Grantee shall publish, at its sole 
cost, a notice containing a map depicting where construction w ill occur in the 
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Lexington Herald-Leader. Additionally, such notice shalt provide a general 
description of construction activities and a telephone number to be called by 
citizens with questions concerning construction activities. A copy of said 

nolice(s) shall be provided to the Government. 

(e) The Grantee shall provide at least fourteen (14} days notice to other utilities 
in Fayette County of its interest in seeking construction permits to open the 

street before ii applies for any street cut permit. The Government shall 
provide the Grantee with a listing of all such utilities and their points of 
contact upon request. Such notice shall inform the other utility companies of 
the Grantee's intent to undertake construction in the affected areas and state 

that the other utility companies must notify the Government and the Grantee 
within seven (7) days of receipt of such notice of their desire to simulta
neously lay conduit, or other Facilities, in any trench opened by the Grantee. 

(f) Failure to comply with the above provisions, or the Code may, in the sole 
discretion of the Government: 

(1) Be the basis for the Government to reasonably require that the 

Grantee perform more extensive restoration work than othervvise 
anticipated by a permit; and 

(2) May result in the Grantee being assessed an additional premium on 
any permit fee to recoup any additional costs or expenses reasonably 
associated with the Grantee's failure. 

(g) Unless otherwise provided an extension by the Council, the Grantee must 
make telecommunications services available within Fayette County within 

one hundred eighty (180) days from the date of the award of the franchise. 
This requirement shall not apply to a Grantee that does not provide, or has 
no intention of providing, any services to Fayette County Customers. 

(h) The Grantee shall maintain accurate network design drawings, maps and 

improvement plans of the network system. in a form acceptable to the 
Government, in a manner consistent with industry construction standards. 
The Grantee shall furnish the Government, without charge, with a complete 
set of ··as-builr drawings within sixty (60) days of completion of construction 

of the network system. Such maps and improvement plans shall also be 
furnished to Government in digital form and shall be provided pursuant to a 
lawful protective agreement. 

Section 23 - Letter of Credit and Performance Bond. 

In addition to all other requirements, and except to the extent prohibited by law, 

any Grantee not already owning Facilities within the Rights-of-way sufficient to render 
Telecommunications Services within Fayette County, shall also be required to perform 
the following requirements dlffing the construction of its network system unless the 
Council determines that any or all of such requirements are not necessary to adequately 
protect the interest of the Government: 

(a) Within ten (10) days after the award of a franchise pursuant to this 
Ordinance, the Grantee shall deposit with the Government's Division of 
Revenue a one-year irrevocable renewable letter of credit from a Fayette 
County financial institution In the amount of fifty thousand dollars 

($50,000.00) The fomi and content of such letter of credit shall be 
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approved by the Government. The letter of credit shall be used to insure the 
faithful performance by the Grantee of all provisions of this Ordinance ; and 
compliance with all orders, permits and directions of any agency, 
commission, board, department, division or office of the Government having 
jurisdiction over its acts or defaults under this Ordinance, and the payment 
by the Grantee of any claims, liens and taxes due the Government which 
arise by reason of the construction, operation or maintenance of the system 
network. 

(1) The letter of credit shall be maintained at fifty thousand dollars 
($50,000.00) during the entire term of Grantee's franchise, even if 

amounts have to be withdrawn pursuant to this section. 

(2) If the Grantee fa ils to pay to the Government any compensation 
within the time fixed herein: or, fails , after ten (10) days' notice to pay 
to the Government any taxes due and unpaid; or, fails to repay the 
Government, within such ten (10) days, any damages, costs or 
expenses which the Government is compelled to pay by reason of 
any act or default of the Grantee in connection with its franchise; or, 
fails , after three (3) days' notice of such failure by the Government to 
comply with any provision of its franchise which the Government 
reasonably determines can be remedied by demand on the letter of 
credit , the Government may immediately request payment of the 
amount thereof, with interest and any penalties, from the letter of 
credit. Upon such request for payment, the Government shall notify 
the Grantee or the amount and date thereof. 

(3) The rights reserved to the Government with respect to the letter of 
credit are in addition to au other rights of the Government and no 
action, proceeding or exercise of a right with respect to such letter of 
credit shall affect any other right the Government may have. 

(4) The letter of credit shall contain the following endorsement: 
" It is hereby understood and agreed that this letter of 
credit may not be cancelled by the surety nor the 
intention not to renew be stated by the surety until thirty 
(30) days after receipt by the Government, by 
registered mail, a written notice of such intention to 
cancel or not to renew." 

(b) If necessary, after the initial service requirement is met and the bonds 
required by Section 8 of Section 20 of this Ordinance no longer protect the 
Government, the Government may require the Grantee to file with the 
Government a Performance Bond in the amount of Five Hundred Thousand 
Dollars ($500,000.00) in favor of the Government. This bond shall be 
maintained throughout the construction period. In lieu of the above
mentioned performance bond, the Grantee may deposit with the 
Government's Department of Revenue an irrevocable letter of credit from a 
Fayette County financial institution in the amount of Five Hundred Thousand 
Dollars ($500,000.00). The form and content of such letter shall be 
approved by the Government. 

(1 ) In the event the Grantee fa ils to comply with the Code or any law, 
Ordinance or regulation governing the franchise , or fails to well and 
truly observe, fulfi ll and perform each term and condition of this 
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Ordinance or the franchise. including the Grantee's application (as 
requ ired in Section 4) , there shall be immediately recoverable, jointly 
and severally, from the principal and surety of the bond or the letter of 

credit. any damages or loss suffered by the Government as a result, 
including the lull amount of any compensation. indemnification, or 
cost of removal or abandonment of any property of the Grantee, plus 
a reasonable allowance for attorney's fees, including the Government 

legal staff, and costs. up to the full amount of the bond. 

(2) Upon completion of construction the Grantee's initial service area the 
requirement of this additional performance bond shall be waived. 

(3) The bond or letter of credit shall contain the following endorsement: 
"It is hereby understood and agreed that this bond 
[letter of credit] may not be cancelled by the surety nor 

the intention not to renew be stated by the surety until 
thirty (30) days after receipt by the Government, 
registered mail, a written notice of such intent to cancel 
or not to renew." 

(4) The rights reserved to the Government with respect to the 
performance bond or letter of credit are in addition to all other rights 

of the Government. and no action, proceeding or exercise of a right 
with respect to such performanoe bond or letter of credit shall affect 
any other right the Government may have. 

Section 24 - Discontinuing Use of Facilities. 

(a) If Grantee decides to discontinue use of Facilities within all or a portion of the 

Streets and does not intend to use those Facilities again in the future . the 
Government may direct Grantee to remove the Facilities or may permit the 
Facilities to be left in place as abandoned , which permission shall not be 

unreasonably withheld or delayed. If Grantee is permitted to abandon its 
Facilities in place, upon written consent of the Government. the ownersh ip of 

Facilities in the Government's Streets shall transfer to the Government and 
Grantee shall have no further obligation therefor. Notwithstanding Grantee's 
request that any such Facility remain in place, the Government may require 

Grantee to remove the Facility from the street area or modify the Facility in 
order to protect the public health and safety or otherwise serve the public 
interest. The Government may require Grantee to perform a combination of 
modification and removal of the Faci lity . Grantee shall complete such removal 

or modification in accordance with a reasonable schedule set by the 
Government Until such time as Grantee removes or modifies the Facility as 
directed by the Government, or until the rights to and responsibility for the 

Facility are accepted by another Person having authority to construct and 
maintain such Facility, Grantee shall be responsible for all necessary repairs 
and relocations of the Facility, as well as restoration of the Street. in the same 
manner and degree as if the Facility were in active use , and Grantee shalt 

retain all liability for such Facility. 

section 25 - Offers of Payment. 

Bids offered for purchase of a franchise pursuant to this Ordinance shall state the 
bidder's acceptance of the conditions set forth in th is Ordinance . If any bid shall include 
an offer of payment over and above the terms of the franchise. then a certified check for 
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said amount, payable to the Lexington-Fayette Urban County Government, shall be 
deposited with the Government. This amount shall be in addition to the provision for 
any payments contained in Sections 20 and/or 2 1 of this Ordinance. Any check 
deposited pursuant to this section by an unsuccessful bidder shall be returned when the 

Council shall have accepted the bid or bids which in its judgment is or are the highest 
and best. 

Section 26 - Forfeiture. 

Any violation by the Grantee or successor or authorized Grantee representative 
of the provisions of this Ordinance or any material portions thereof, or the fa ilure 
promptly to perform any of the provisions thereof. shall be cause for the forfeiture of its 
franchise and all rights hereunder after written notice to the Grantee and continuation of 
such violations, failure or default, as set forth herein. 

Section 27 - Governing Law. 

This Ordinance and any franchise awarded pursuant to it shall be governed by 
the laws of the Commonwealth of Kentucky, both as to interpretation and perfonnance. 
The venue for any litigation related to this Ordinance or any franch ise shall be in the 
court of competent jurisdiction in Fayette County, Kentucky. 

Section 28 - Non-enforcement by the Government. 

Grantee shall not be relieved of its obligations to comply with any of the 
provisions of this Ordinance by reason of any failure of the Government to enforce 
prompt compliance. nor does the Government waive or limit any of its rights under this 
Ordinance by reason of such failure or neglect. 

Section 29 - Agent. 

The Grantee shall designate in writing a local agent to oversee and manage all 
activities required pursuant to this Ordinance and Chapters 17 and 17C of the Code and 
to accept service of any legal proceeding initiated by the Government. 

Section 30 - Third Parties . 

This Ord inance and any franchise awarded pursuant to it does not create a 
contractual relationsh ip with or right of action in favor of a third party against either the 
Government or the Grantee. 

Section 31 - Severabilitv . 

If any section, sentence, clause or phrase of the Ordinance is held 
unconstitutiona l or otherwise invalid. such infirmity shall not affect the validity of the 

Ordinance. 

Section 32 - Effective Date. 

The franchise created by this Ord inance shall become effective when the bid for 

it is accepted by the Council. 

Section 33 - This Ord inance shall become effective on the date of its passage. 

PASSED URBAN COUNTY COUNCIL: May 12, 201 6 
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MAYOR Er'h 
CL 
0375-.16_X:\Cases\GENERAL \ I 5·CC06191LEG\0052216B.OC:X::X 

Published: May l9, 20l6-lt 
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Lexington-Fayette Urban County Governmertt 
Oivls!on of Central Purchasing 
Attn: Todd Slatin, Dlrector 
200 East Main Street, Room 338 
Lexington, KY 40507 

Date; 512-0/16 

RE: Non-Exclusive 1etectlmmunkations Franchise Bid #77~2016 Telcrct>mh;unkatlonsf.ta'1diisa 

Oear Mr. Slatin; 

ln a.ci;ordanc;e with Ord inane~ No. 77-20161 please accept this letter a~&iiiPJta~iH~lf~~tf~~~A,{;jj!' · 
f"\'Vindstre~mH') written. 1>.id for a non·e><ct:usiVe franchise to provide te1ecommun1e;ati'onss~rvic~s 10. Fayette 
count·;, ~entu.cky, 

Windstream: C:urrently pr.<;ivid!!S telecommuntcatioos servieesthroughQ.ut f;!ayette.Courity and posse~ses · 
sufffcient fodlities to provide the franchise seTVic~s in ;;ccordarice with the ienrisand condltl6ns of Orcjinance 
#77-2016. 

As directed by the advertlsementto bid, Windstream has submltted :a reque5f foraihedcintheamni.111t of 
$500.oo fo cover adverti$~fi1f:nt and adr.niMi$t:Ti)tfve costs. Ulion pro¢es''~g ofthe ~.;~byourAi:Gouois . 
Pa,vabre Departmertt, f wlll fol"Ward the cheek to '/Wat the.al.love address... . . .. . ..... . 

Respectf1.1Hy, 

o.,,,~::L ~ ~ 
Autry L ~eeker 
Sr. Ana ryst,. OSP Engineering 
Easement$, Franchises, ROWs 

· \fflndstream Communications;, Inc. 
11101 Anderson Drive 
little Rod:, AR 72212 
P: 501-748-5234 
au~rf .. rt1eeker@windstream.com 
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. 
Bld #77~2016 Telc~ommunJcadotts Franchise 

The Lexingr(ln·Fayette IJrbnn Councy Oovemment {LfUCG) is accepting bids fct a non· 
exdus1ve telecommunfontions francl1ise~ lnterest.ed patt1e~. mus1 submit a letter of in[ent 
~n enter into a non·exclusi ve telecommunications franchise along With :a check made 
pay..ible ro :the LFUCG in the amoUITt of five hundred dolhm. (S5Q0.00) to cover tile cosl 
of :advertising byJunc 6, 2016 at 2~00 pm EST. Subinittals must be 4elivered to the 
LFUCG Division of Central Purcha.~ing at 200 £ :is1 Main Street1 Room B:S Lexlngttin, 
KY 40507 and prominently marked "Bid #77-2016 Tel~communkations Franchise••; 

Ad;v(!rtfsemt'nt 

Invitation to Bid #77-20 ! 6 The Lexlngton-fayett~ Urban County GQvemment offers. at 
hid a non-exclusive tclecornmunlcations franchise. TI1e bids wilt be received June 6~ 2016. 
at 2:00 pm EST submitted pursuant to the ordinance lnnglla.gc & corulucted .ri t: Div .. . of 
Centini Pufi;:hasing 200 E. Main St, Rm. 338 Lf!Xington, KY 405(}7. Ord~ No. 69'-20lu" 
,.\rt Ordinance ctcaiing and establishing for bid a non:-e;i.;cll:i,s~ye t~l~1.01i~ations {or 
rclat¢d 11c>n-ca:bl«,:J franch ise · for the rlac.e:mcnt of f~ciJities for (h~· geoerattQn~ 
trai:istnissi9n; distribution and $ule of telecoinmtmicalions or related nl)rt-cnbie. .servfces 
wlthi11Jhe publi~ rights-of-way o.f Foyettc County for a.tetf( IO}yeat duroHo~ wilh un · 
additional ~xtension of time not to cxrecd teri (I 0) ycarSi and ptovidin~for complia11ee · 
\.vith other relevant Jaws, regulations, stnndards, and pf.dinnnces; . definitipns; . ~vent ; 

materials artd cortstruction .stai:ldards; wire moviti.g and tree trimming; perlonn.tnce 
bonds; indemniftentfon;. insurance; access to propeny nnd fospectiOus; notice of. min~ : 
with the Public Service Commission; no vested rights; Hmilcd .assignment; notice of 
foreclosure and bankruptcy~ cimccliation or termination~ violations- and pen~lt ie::s: 
permitting. and inspection fees; udditiortuJ pcn:nitting imd trther requfremeots for 
substantial new construction; and bid requirements; all effective on datti of passage; 
Passed May l 2~Z016, /s: Jim Gray, Mayor Attestcd: /s,i Martha Alleu, :Clerk of the Urban 
County Council. Published 5-17-2016-1 L 
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FRANCHISE AGREEMENT 

THIS AGREEMENT made and entered into this ·'/}> day of#;; 20161 by ahd 

between the LEXINGTON .. fAYETTE URBAN COUNTY GOVERNMENT, an urban 

county government of the Commonwealth of Kentucky pursuant to Chapter 67A of the 

Kentucky Revised Statutes (hereinafter "Lexington"}, and WINDSTREAM KOL, LLC1 a 

limited· liability corporation created and existing under and by virtue of the laws of the 

Commonwealth of Kentucky, with its principal office at 4001 Rodney Parham Road, 

Little Rock, Arkansa:s 72212., Lexington, Kentucky 40505 (hereina~er l\W~ndstream · 

WITNESSETH: 

WHEREASt by Ordinance No. 69-2016 (the "Ordinance"); enacted May 12; 2-016; 

Lexjngto.il created a non-exdi.Jsive franchise for the pdvitege of constructing,. erec:trng, ·· 

opera~ing and mai()taining: a telecommunications (or related · non-cabl~) system In 

FayetteCounty, Kentucky; and · 

:wHERSAS, pursuant to the Ordinance LeXington authorized the advertising fo.r 

bids · on said franchise and Windstream KOL submitted a t f me'ly · bid · to acquire .said 

franchise; and 

WHEREAS; by Resolution No. M-2016, enacted June12 2016, Lex:lngton 

accepted the bid of Windstream KDL as substantially responsive to the Ordinance and in 

the best interest of the citizens of Lexington-Fayette ~rban County; and 
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WHEREAS, Lexington and Wlndstream KDL hav~ agreed to accept the following 

as the terms of ttlis Agreement and as those of the franchise. 

NOW THEREFORE, for and in consideration of the mutual covenants and 

agreements contained herefn the receipt and s.uffidency of all of which are hereby 

acknowledged, the Government and Wfhdstream KOL agree as follows: 

1. Ordinance No, 69~2016, ·which is attached hereto as Exhibit "A" (the 

"Ordrnance'~, ls incorporated herein by reference in its entirety and shall :apply as if 

fully set forth hereln . 

. 2:. . The bid ::qf Windstream KDL For this franchise, which Is attac.hed hereto as 

Exhibit \'S''; is incorporated here'in by reference in 1t:s entirety and shall apply as if fully 

setforth herein~ . 

3, Le)Qngto.tr hereby grants unto Windstream KDL a non-exclusive franchise 

. for the prlvilege of constructin.g; erecting, operating and maint2flnin9 a . 

telecommunl ca~lons (or related nan-cabfe) system upon, throught · alarig1 under and 

over the public streets; alleys; avenues, public roads, highways, sidewalks, and other 

publ ic ways of the Lexington-Fayette Urbari COunty Government in acc.ordance with the 

terms of the Ordinance. 

4 . This Agreement shall commence on June i5 J 2016, and shall expire on 

June7.:L, 2026 unless;otherwise extended pursuant to the provisions of the Ordinance 

or the parties enter into another franchrse agreement. 
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5. rn consideration of the granting of thfs franchise 1 Windstream KDL agrees 

to pay to Lexington any fees required pursuant to the Ordinance. 

6. Windstream KDL, rts successors and assigns, in consideration of the grant, 

sale and conveyance of the above franchise, d0€s hereby bind .Itself, Its successors and 

assigns, to faithfully and fulfoy perform eacl1 and every condition of said f(anchise as 

contained in this Agreemen~ arid further to faithfully perform all acts required of it as 

the put.chaser of said franchise:. 

7. This Agreement contains and embodies the entire agreement between the 

pa·rties and shall be blnding upon and inure to the benefit of the re.Spect:lve successors 

in Interest to the parties hereto. No changes1 modificattons or other deletions in this 

Agreement shall be effective· ur)less and unm the s:ame are reduced to writing and 

approved, adopted, and execut~ in the same fashion as this Agreement 

lN TESTIMONY WHERE.OF, th~ Lexingtop-Fayette Urban County Government 

has caused its name to be: affixed hereto by the Mayor and Windstream KDL, LLC, has 

caused. 1t:s name to be affixed hereto by~ tle&n'~flt_s properly authorized o'fficer. 

LEXINGTON-FAYETTE URBAN COUNTY 

GOVERNMEm:' . ·', i'i_ 
BY· /'i fN' Lt I 

. JIM G~MAYT~ 
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SlATE OF ARKANSAS ) 
) 

COUNTY OF PULASKI ) 

WINDSTREAM KENTUCKY KOL, LLC 
11 

BY: ·f'c:Y~ 

The foregoing Agreement was subscribed, sworn to and acknoVY1edged befor~ m~ ~ 
. rfh, . JiJ..h:i 

by . . . . .. . . .. , on behalf of Windstream KDL, LlC, oil t his the ~lJay o~; 

2016. 

005JB235 
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ORDINANCE NO. ~-2016 

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE 
TELECOMMUNICATIONS (OR RELATED NON-CABLE) FRANCHISE FOR THE 
PLACEMENT OF FACILITIES FOR THE GENERATION, TRANSMISSION, 
DISTRIBUTION AND SALE OF TELECOMMUNICATIONS OR RELATED NON~CABLE 
SERVICES WITHIN THE PUBLIC RIGHTS-OF-WAY OF FAYETIE COUNTY FOR AN 
INITIAL TEN (10) YEAR DURATION, WITH AN ADDITIONAL EXTENSION OF UP TO 
TEN (10) YEARS; AND PROVIDING FOR COMPLIANCE WITH OTHER RELEVANT 
LAWS, REGULATIONS, STANDARDS, AND ORDINANCES; DEFINITIONS: WORK, 
MATERIALS AND CONSTRUCTION STANDARDS: WIRE MOVING AND TREE 
TRIMMING; PERFORMANCE BONDS; INDEMNIFICATION; INSURANCE: ACCESS 
TO PROPERTY AND INSPECTIONS; NOTICE OF FILINGS WITH THE PUBLIC 
SERVICE COMMISSION: NO VESTED RIGHTS; LIMITED ASSIGNMENT; NOTICE 
OF FORECLOSURE AND BANKRUPTCY; CANCELLATION OR TERMINATION; 
VIOLATIONS AND PENALTIES; PERMITTING AND INSPECTION FEES: 
ADDITIONAL PERMITTING AND OTHER REQUIREMENTS FOR SUBSTANTIAL 
NEW CONSTRUCTION; AND BID REQUIREMENTS; ALL EFFECTIVE ON DATE OF 
PASSAGE. 

BE IT ORDAINED BY THE COUNCIL OF THE LEXINGTON-FAYETTE URBAN 
COUNTY GOVERNMENT: 

Section 1 - Creation of Franchise. 

There is hereby created a non-exclusive franchise granting to the purchaser 
thereof whose bid may be accepted. the discretionary right to com;truct, erect, .operate 
and maintain upon, through , along, under and over the streets, alleys, avenues, public 
roads, highways, bridges, viaducts, sidewalks and other public ways of Fayette County, 
a Telecommunications System (or a related system which is not otherwise a Cable 
System) embracing underground conduits, manholes, telephone poles, cables, boxes, 
wires, fixtures. fiber, electrical conductors and other apparatus, equipment and facilities 
necessary, essential , used or useful to and in the operation of any type of 
Telecommunications System, subject to all of the provisions of this Ordinance. This 
franchise does not excuse the franchisee from complying with any and all applicable 
existing and future local laws and ordinances, as may be adopted or amended in the 
future, and their pursuant regulations. 

Section 2 - Existing Legislation. 

The Government has already adopted legislation and regulations pertaining to, 
and including but not limited to, permitting. construction, street project and other related 
activities by franchisees and others in its Rights-of-way. Therefore, the following are 
incorporated herein by reference, and shall apply as if fully set forth herein: 

(a) The terms and provisions of Chapter 17. of the Code of Ordinances, 
Lexington-Fayette Urban County Government (the "Code"), and as it may 
be amended in the future, pertaining to utilities or Right-of-way 
construction: 

(b) The terms and provisions of Chapters 178 and 17C of the Code. and as 
they may be amended in the future and more specifically Section 17C-19 
of the Code; and 

(c) The terms and provisions of the Lexington-Fayette Urban County 
Government Zoning Ordinance (the ·zoning Ordinance") , and as it may be 
amended in the Mure. 

1 
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Section 3 - Definitions. 

The definitions and terminology of any terms contained in this Ordinance which are 
not specmcally defined in th is section shall be contained in the applicable provisions of 
the Code (as they may be amended in the future) which are hereby incorporated herein 
by reference. 

(a) "Applicant" means a person or party which is applying for a franchise. 

(b) "Application shall refer to the list of documents and information set forth in 
Section 4 requ ired from new entrants. including any written responses provided 
on Government forms or written correspondence provided in response to 
Government inquiries and investigations. Applications mllst comply with the 
requirements of this Ordinance in its entirety. 

(c) "Ca ble Service" shall have the meaning in this Ordinance as it is defined in 
Section 602(6) of the Communications Act of 19:}4, as amended as it may be 
amended (hereinafter cited as 47 U.S.C. § 522(6)) . 

(d) "Gable System" shall have the meaning in this Ordinance as it is defined in 
Section 602(7) of the Communications Act of 1934, as it may be amended (47 
U.S .C. § 522(7)). 

(e) "Council" means the Lexington-Fayette Urban County Council. 

(f) ·communications Act" means the Communications Act of 1934, as amended 
from time to time (47 U.S.C. § 151 et seq.). 

(g) "Customer" means a person located within the territorial limits of the Government 
who is legally receiving Telecommunication Service from the Grantee. 

(h) "Duct" means a single enclosed raceway for power or communication lines, 
conductors, optical fiber, wire or other cable. 

(i) "Equipment and apparatus" or means any manholes, underground conduits, 
Ducts, nodes , electronic devices, poles, cables, boxes, wires, fixtures . 
conductors, or other faci lities necessary, essential. used or useflll to and 
operated by the System. 

U) "Facil ity" means any tangible component of Grantee's Telecommunication 
System. 

(k) "FCC" means the Federal Communications Commission, or its lawful successor. 

(I) "Franchise Fee" means for the purposes of this Ordinance any fee that may be 
imposed by the Government on Grantee as compensation for Grantee's use of 
public rights-of-way and roads. Use of this definition in this Ordinance is without 
prejudice to any rights Grantee or Government may have under Federal and 
Kentucky law as they may be amended . 

(m) "Government" means (unless otherwise specified) the Lexington-Fayette Urban 
County Government, an urban county government created pursuant to the 
Kentucky Revised Statutes. as it now exists in its present territorial limits; or may 
hereafter be extended or reduced, and its elected and appointed officia ls, 
employees, agents, boards , consultants. assigns, volunteers and successors in 
Interest. 
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(n) "Grantee" means a party to which a franchise under this Ordinance is granted by 
the Council, or its successors and assigns. 

(o) "Gross Revenue·· means after adjustment for the net write-off of uncollectible 
accounts, any and all revenues derived by Grantee within Fayette County from 
Grantee's Telecommunications System, including, but not limited to: revenues 
from the sale of and use of Telecommunications Services originating or 
terminating in Fayette County; revenues charged to or attributable to a circuit 
location in Fayette County, regardless of where the circuit is billed or paid; 
revenues from the use, rental, or lease of Grantee's operating Facilities within 
Fayette County, revenues from the provision of any and all products, services, or 
charges (including installation, maintenance and service charges) and revenues 
from any leases or Indefeasible Right of Use interests (' IRU") of any portion of 
Grantee's Telecommunications System within Fayette County. "IRU" or 
"Indefeasible Right of Use" means any form of acquired capital interest in 
Grantee's Telecommunications System in which the holder possesses a right to 
use the Telecommunications System but not the right to control , maintain. 
construct or revise the Telecommunications System. 

(p) "Minimum Annual Franchise Fee" means $15,000 in the first year of the Grantee's 
franchise , and shall increase by $1 ,000 annually. 

(q) "PSC" means the Kentucky Public Service Commission or its lawful successor. 

(r) "Person• or "Party" is any person, firm, partnership, association, corporation, 
company, governmental entity or organization of any kind. 

(s) "Road" or "Street" or ''Right-of-way" shall mean the surface of and the space 
above and below any public road, street, highway, freeway, lane, path, public way 
or place, sidewalk, alley, court, boulevard, parkway, drive or easement now or 
hereafter held by the Government for the purpose of public travel and shall 
include other easements or rights-of-way as shall be now held or hereafter held by 
the Government which shall . within their proper use and meaning entitle the 
Government and its Grantee to the use thereof for the purposes of installing or 
transmitting Telecommunication System transmissions over poles, wires, cables, 
conductors, ducts, conduits. vaults. manholes, amplifiers, appliances, 
attachments, and other property as may be ord inarily necessary and pertinent to a 
Telecommunication System. 

(t) "Shall" is mandatory, not merely directive. 

(u) "Telecommunication Service" or ·service" means any service provided for 
consideration for the purpose of provision, transmission, conveyance, or routing 
of information including. but not limited to, voice, video, images data, or any other 
information Signals without regard to the transmission protocol employed , 
whether or not the transmission medium is owned by the provider itself and 
whether or not the transmission medium is wireline. By way of example, and not 
limitation, Telecommunication Service includes, but is not limited to the follov..ing : 

1. telecommunications service (as defined by 47 USC §153(53) (as such 
term is now, or may in 1he future be, defined under federal law); 

2. telephone exchange service (as defined by 47 use §153(54) (as such 
term is now, or may in the future be. defined under federal law) ; 

3. exchange access (as defined by 47 USC §153 (20) (as such term is 
now, or may in the future be, defined under federal law) ; 
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4. mobile service (as defined by 47 USC §153(33) (as such term is now, or 
may in the future be, defined under federal law); 

5. advanced communications services (as defined by 47 USC §153(1 ) (as 
such term is now. or may in the future be, defried under federal law) ; 

6. long distance, inter-exchange and inter-LATA services. which may 
include MTS, WATS, 800, operator services, directory assistance and 
travel card services; 

7. private line point to point service for end users of voice and data 
transmission; nonentertainment video, videoconferencing, or paint to point 
private line service; and 

8. any other intrastate or interstate telecommunication services which the 
Kentucky Public Service Commission or the FCC has authorized or services 
provided by radio common carrier. 

(v) "Telecommunications System" or "System" means all fiber optics, wires, 
cables, Ducts, condurts, vaults, poles, anchors, nodes, antennas, cabinets, 
fixtures, transformers, Equipment and apparatus and other necessary facilities 
owned or used by Grantee for the purpose of providing Telecommunications 
Services and located in, above or below the Streets. 

(w) "Transfer" means any sale. lease, mortgage, assignment, merger or other form 
of transfer of this Ordinance or of the rights and privileges granted or authorized 
by this Ordinance. 

Section 4 -Applications. 

All applications received by the Government from Applicants shall become the 
sole property of the Government. 

(a) The Government reserves the right to reject any and all applications and waive 
informalities, and/or technicalities where the best interest of the Government may 
be served. 

(b} All questions regarding the meaning or intent of the Ordinance or application 
documents shall be submitted to the Government in writing. Replies will be 
issued by Addenda mailed or delivered to all parties recorded by the Government 
as having received the application documents . The Government reserves the 
right to make extensions of time for receiving applications as it deems necessary. 
Only replies to questions by written Addenda will be binding. All applications 
must contain an acknowledgment of receipt of all Addenda. 

(c} Applications must be submitted at the time and place indicated in the appl ication 
documents. Applications may be modified at any time prior to the opening of the 
applications, provided that any modifications must be duly executed in the 
manner that the Applicant's application must be executed. 

(d) Before submitting its application, each Applicant must (i) examine the Ordinance 
and the application documents thoroughly, (ii) familiarize itself with local 
conditions that may in any manner affect performance under this Ordinance, and 
(iii) fam iliarize itself with federal , state and local laws, Ordinances, rules and 
regulations affecting performance under the franchise . 

(e) The Government may make such investigations as it deems necessary to 
determine the ability of the Applicant to perform under the franchise. and the 
Applicant shall furnish to the Government all such information and data for th is 
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purpose as the Government may request. The Government reserves the right to 
reject any appl ication if the evidence submitted by, or investigation of, such 
Applicant fails to satisfy the Government that such Applicant is properly qualified 
to carry out the obligations of the franchise and to complete the work 
contemplated therein . Conditional applications will not be accepted . 

{f) All applications received by the Government from the Applicants will become the 
sole property of the Government. Applicants shal l submit all requested 
information as provided by the terms of this Ordinance. The following information 
must be complete and verified as true by the Applicant: 

1. Name and address of Applicant. The Applicant's name, address, e
mail address and telephone and facsimile numbers; date of application 
and signature of Applicant or appropriate corporate officer(s); the 
name. address and e-mail address, and telephone and facsimile 
numbers of a local representative who shall be available at all times; 
and information regarding how to contact the local representative In an 
emergency. 

2. Description of proposed system. A description of the Applicant's 
proposed system design. 

3. Services. A statement setting forth a description of all the types of 
Telecommunications Services proposed. 

4. Applicant organization. The Applicant shall be a corporation or limited 
liability company authorized to do business in the Commonwealth of 
Kentucky, as certified by the Secretary of State. Applicant must fully 
disclose the ownership of the Faci lities to be used in rendering the 
service. 

5. Technical description. Applicant shall provide a technical description of 
the type of system proposed by the Applicant and Applicant's plan for 
the installation of the system. System designs are to be submitted in 
bullet formal detailing equipment start point, routes and end point 
location accompanied by network routing maps(s). The following 
Information shall be included in the application: 

6. If the Appl icant is proposing an underground installation in existing 
ducts or conduits within the rights-of-way, information in sufficient 
detail to identify the location of the existing ducts or conduits to be 
occupied . 

7. If Applicant is proposing an underground installation within new ducts 
or conduits to be constructed within the rights-of-way: 

a. The location. depth. size and quantity of proposed new ducts or 
conduits; 

8. A preliminary installation schedule and completion date. 

9. Engineering statement. A statement from the Applicant's senior 
techn ical staff member. or consultant. advising that the Applicant's 
planned system and operations thereof would meet all the 
requirements set forth herein. 

10. Additional requirements. 

5 
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a. Supplementary, additional or other infomiation that the 
Applicant deems reasonable for consideration may be submitted 
at the same time as its application but must be separately 
bound and submitted with the above number of copies. The 
Government may, at its discretion, consider such additional 
information as part of the application. 

11. A copy of the Appl icant's certificate of authority from the PSC 
where the Applicant is lawfully required to have such certificate 
from the PSC. 

12. A copy of all insurance policies or certificates required under this 
Ordinance and Chapter 17 of the Code . 

13. A statement signed by the Applicant that tile Applicant agrees to be 
bound by all provisions of this Ordinance and its franchise and 
agrees to obtain all applicable permits and authorizations prior to 
constructing, installing, or operating a system in the right-of-way. 

(g) The information provided by Applicant shall be certified as true and correct and 
Applicant shall be responsible to certify to the Government any material changes 
to the information provided in the completed application during the term of any 
franchise . 

(h) Supplementation to applications. The Government reserves the right to require 
such supplementary, additional or other information that ii deems reasonably 
necessary for its determinations. 

(i) The Government's rights reserved. The Government reserves the right to waive 
all formalities and/or technicalities where the best interest of the Government 
may be served . 

Section 5 - Rights under Franchise. 

(a} The Grantee sha ll have the non-exclusive right and privilege of 
constructing, erecting, operating and maintaining a Telecommunications 
System upon, through, along, under and over the Rights-of-way within 
Fayette County as they now exist or may hereafter be extended; subject to 
the provisions hereof and to all powers (including police power) inherent 
in , conferred upon or reserved to the Government, including but not limited 
to those contained in the Code. The Government reserves the rightto grant 
similar franchises to more than one Grantee. 

(b) This Ordinance does not give the Grantee, the right nor the privilege of 
attaching its Telecommunication System to any buildings, poles, street 
lights, Equipment and apparatus, or Facilities owned by the Government. 
Additionally this Ord inance does not give the Grantee the right nor the 
privilege of constructing, erecting, operating and maintaining a 
Telecommunications System upon, through, along , under and over real 
property owned by the Government (other than Rights-of-way.) If Grantee 
desires to attach its Telecommunication System to any buildings, poles, 
street lights, Equipment and apparatus, or Facilities owned by the 
Government or construct. erect, operate and maintain a 
Telecommunications System upon. through, along, under and over real 
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property owned by the Government. the Grantee shall be required to 

entire Jnto separate agreements with the Government 

(c) This Ordinance does not include the right or privi lege to provide Cable 
Service or open video system (as defined by 47 CFR 76.1500 (a)), which 
shall be subject to separate franchising requirements, and also does not 
apply to (1) private C()mmunications system services provided without 

using the public rights of way; (2) over-the-air radio or television 
broadcasting to the public-at-large from facilities licensed by the Federal 
Communications Commission or any successor thereto; and (3) direct-to
home satellite service within the meaning of Section 602 of the 
Telecommunications Act of 1996. 

Section 6 - Standards. 

The Grantee shall conform to at least the minimum standards or requirements in 
federal and state law or regulation in the operation of its system pursuant to this 
Ordinance. In addition to complying with other applicable law, the Grantee agrees that: 

(a) All working Facilities and conditions used during construction, installation 
and maintenance of Facilities (including clearance of wires and cables 
above the Rights-of-way and placement of any underground facilities) shall 
comply with the standards of the Occupational Safety and Health 
Administration, the National Electric Safety Code, and the National Electric 
Code. In the operation of system, the Grantee shall conform to all 

standards required by applicable state or federal law or regulation; 

(b) All materials and equipment used or installed in construction shall be of 
first class quality, and any defect in the work, materials or equipment, 
whether latent or patent, will be remedied by the Grantee at its cost 

(c) Construction, reconstruction, maintenance, or removal of any Facilities, 
shall be performed with due regard for the rights of the Government and 
others. and shall not unnecessarily interfere with, or in any way injure the 
property of the Government or others under, on, or above the ground, or 
otherwise unduly interfere with the publlc use of the Rights-of-way; 

(d) Placement of lights, danger signals or warning signs shall be under1aken 
by the Grantee in compliance with applicable law: 

(e) Unless exempted by the Government, Facilities shall be installed 
underground at any location where all other utilities' Facilities that are used 
to provide customer service are then being installed underground, or when 
otherwise required under the Code. and shall be in confonnance with the 
applicable requirements of this Ordinance and those set forth in the Code. 
the Zoning Ordinance , or any other applicable local law or regulation . The 
Grantee assumes all responsibility for damage or injury resulting from its 
placement or maintenance of any above-ground Facilities; 

(f) Grantee shall identify all of its Facilities, new and existing, by tagging or 
marking its Facilities with the Granlee·s name and telephone number. 
Additionally, Grantee shall provide the Government annually with an 
electronic map which conta ins the location of all of its Facilities; 
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(g) The Government , through its Mayor or his or her designee, or through 
such assistants as the Go~emment may employ or designate, may, at all 
times and under reasonable conditions with prior notice, have reasonable 
access to all or any of the property or used in part or in whole by the 
Grantee in its operating and maintaining the System under this Ordinance 
and located within the Rights-of-way; and 

(h) The Grantee agrees to provide to the Government and/or its Council with 
information pertaining to its provision of services pursuant to this 
Ordinance upon reasonable request. This shall include. but is not 
necessarily limited to, attending public meeting(s) at which some or all of 
the Council members are in attendance (in order to provide such 
information upon reasonable advance notice) and providing an annual 
update to the Council upon its request. 

Section 7 - Moving Permits and Tree Trimming. 

(a) The Grantee shall, at the request of any person holding a moving permit 
issued by the Government. temporarily raise or lower its wires to permit the 
moving of buildings or otller structures. The expense of such temporary 
removal or raising or lowering of wires shall be paid by the person requesting 
the same, and the Grantee shall have the authority to require sueh payment 
in advance. The Grantee shall be given not less than five (5) days advance 
notice to arrange for such temporary wire changes. 

(b) The Grantee shall have the authority to trim trees upon the overhanging 
Rights-of-way so as to prevent the branches of such trees from coming in 
contact with the wires or cables of the Grantee. Any trimming, removal or 
other disturbance of trees shall conform to all applicable laws or regulations. 

Section 8 - Bonds. 

In addition to any performance bond(s) required pursuant to Section 1 ?C-23 of 
the Code, the Grantee may, with respect to aspects of those significant projects in 
excess of one hundred thousand dollars ($100 ,000 .00) which are not addressed in 
Section 17C-23 of the Code but which do involve the Rights--0f-way, be required to post 
an additional project performance bond(s). This bond (or bonds) shall be set in an 
amount and duration to be determined by the Government upon discussing and 
verifying the scope of such a project with the Grantee. and shall be in favor of the 
Government to be issued by an entity subject to jurisdiction and venue in Fayette 
County, Kentucky. In no event shall the total cumulative amount of such bonds exceed 
one million dollars ($1,000,000.00) per year, and as an alternative, the Grantee may 
choose to post one such bond to cover all of its projects on an ongoing basis. 

Section 9 - Indemnification. 

The Grantee shall defend, indemnify, and hold harmless the Government 
consistent with the indemnification and hold harmless provisions as set forth in Section 
17C-17 of the Code , and as it may be amended in the future . 

Section 10 - Insurance. 

The Grantee shall maintain in full force and effect a commercial general liabil ity 
insurance policy consistent with the insurance provisions se1 forth in Seclion 1 ?C-16 of 
the Code, and as it may be amended in the future. 
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Section 11 - Non-discrimination and Affirmative Action . 

The Grantee shall comply with all applicable federal . state or local non
discrimination and affirmative action requirements of any laws, regulations and 
executive directives, and shall not discriminate in its employment practices against any 
employee or Applicant for employment because of race. color, religion , national origin, 
sex, age or disability. 

Section 12 - Transfer of Control & General Rate Cases. 

(a) In the event that the Grantee files for a Transfer of the Grantee, or a general 
rate case with the PSC, it will furn ish the Mayor or his designee with timely 
notice of such filing. In the event the Government should choose to intervene 
in such PSC action . the Grantee shall not oppose such intervention. 

(b) No Transfer shall take place, whether by forced or voluntary sale, lease, 
mortgage, assignment, encumbrance or any other form of disposition. without 
prior notice to and approval by the Council which shall not be unreasonably 
refused, withheld, or delayed. The notice shall include full identifying 
particulars of the proposed transaction, and the council shall act by resolution. 
The Council shall have one hundred twenty (120) days within which to 
approve or disapprove a transfer of control or assignment. if no action is 
taken within such one hundred twenty (120) days; approval shall be deemed 
to have been given. 

{c) Section 12(b) is not intended to apply to assignments to a parent, subsidiary 
or affi liate of the Company, or in those instances in which the Company has 
filed for a transfer of control before the PSC. Such inter-corporate transfers 
or transfers subject to the jurisdiction of the PSC shall require notice to the 
Government as provided in Section 12(a). 

(d) In making a determination on 'Nhether to grant an application for a Transfer, 
the Council may consider the financial. technical and other qualifications of 
the transferee (assignee} to operate the system; 'Nhether the incumbent 
Grantee is in compliance with this Ordinance and, if not, the proposed 
transferee's (assignee's) commitment to cure such noncompliance and any 
other cri teria allowed by applicable law. 

(e) The consent or approval of the Council to any Transfer of the Grantee shall 
not constitute a waiver or release of the rights of the Government in and to 
the streets. 

Section 13 - Franchise Duration_ 

(a) The franchise hereby created shall be for an initial period of ten (10) years 
from the date of acceptance by the Council. 

(b) This franchise may be renewed for an additional term not to exceed ten 
(10) years upon the request of the Grantee and the approval of the 
request by the Council. The request for a renewal shall be made in 
writing to the Mayor at least one hundred eighty (180) days, but no earlier 
than one ( 1) year, in advance of the termination date of the Grantee's 
franchise agreement The ultimate decision of whether to grant an 
additional franchise term shall solely be that of the Government. A 
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decision not to grant an additional franch ise term shall be based on the 
Grantee's noncompliance with the terms of this Ordinance, Chapter 17C 
of the Code, or other focal , federal or state laws andJor regulations. • 

(c) In addition, the term of the franchise may be extended up to twelve (12) 
months by agreement of the parties in order to provide for the good faith 
negotiation of a new franchise. 

(d) All franchises awarded pursuant to this Ordinance are intended to 
terminate at the same time . Therefore any Grantee awarded a franchise 
pursuant to this Ordinance shall only be awarded a franchise that is equal 
in du ration to the remaining term of the initial franchise(s) . 

(e) The franchise created by this Ordinance creates no vested rights in the 
Grantee other than those provided by this Ordinance or at law, and any 
installation or placement of Facilities by the Grantee in the Rights-of-way 
is at the Grantee's risk. 

Section 14 - Penalties. 

(a) If, after the Grantee is provided the opportunity to appear and present 
evidence before the Mayor or his or her designee, the Mayor finds that the 
Grantee has violated any of the following provisions of this Ordinance, the 
following penalties shall be recoverable . The decision of the Mayor or his or 
her designee shall be the final administrative decision and shall be in writing 
and provide the basis for the decision. The decision may be appealed to a 
court of competent jurisdiction. 

(1) For failure to complete or remove any construction project by no later 
than the ending term of any franchise awarded pursuant to this 
Ordinance or any extension thereof, the Grantee shall forfeit five 
hundred dollars ($500.00) per day or part thereof that the violation 
continues; in lieu of a penalty, the Grantee may post a performance 
bond, letter of credit or other surety acceptable to the Government In an 
amount sufficient to complete such construction projects. Tflis section 
shall not apply to any projects for which performance bonds or other 
surety is already pledged. 

(2) For failure to provide data and reports requested by the Government 
and as required by this Ordinance the Grantee shall forfeit five hundred 
dollars ($500.00) per day or part thereof that the violation continues. 

(3) For failure to pay a permit fee or franchise fee when due pursuant to 
local law, the Grantee sha ll forfeit five hundred dollars {$500.00) per day 
or part thereof that the violation continues. 

(b) If the Grantee fai ls to comply within thirty (30) days of any Council resolution 
directing compliance with any other provisions of this Ordinance, the Grantee 
shal l forfeit five hundred dollars ($500.00) per day or part thereof that the 
violation continues. The decision of the Council may be appealed to a court 
of competent jurisdiction . 

(c) The Grantee shall not be excused from complying with any of the terms and 
ccnditions of this Ordinance by any failure of the Government, upon any one 
or more occasions, to insist upon the Grantee's performance or to seek the 
Grantee's compliance with any one or more of such te rms or conditions. 
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Payment of penalties shall not excuse non-performance under this 
Ordinance. The right of the Government to seek and collect penalties as set 
forth in this section is in addition 10 its right to terminate and cancel as set 
forth in Section 16 of this Ord inance. 

Section 15 - Maintenance of Service. 

The Grantee shall maintain its System in reasonable operating condition at all 
normal times during the term of its Franchise. An exception to this is automatically in 
effect when service furnished by the Grantee is interrupted. impaired or prevented by fires, 
strikes, riots or other occurrences beyond the control of the Grantee, or by storms, floods 

or other casualties . in any of which events the Grantee shall do all things reasonably within 
its power to restore normal service within a reasonable period of time. If applicable, the 
Grantee will maintain normal business hours at its headquarters located in Le)(ington, 
Kentucky, to receive customer inquiries in accordance with any relevant PSC order(s). 

Section 16 - RiQht to Terminate and Cancel the Franchise. 

(a) In addition to all other rights and powers pertaining to the Government by 
virtue of this Ordinance or otherwise. the Government, by and through its 
Council, reserves the right to terminate and cancel the franchise and all 
rights and priVileges of the Grantee hereunder in the event that the Grantee: 

(1) Willfully violates any provision of this Ordinance, the franchise or any 

material rule, order, or determination of the Government made 
pursuant to the franchise, except where such violation is without fault 
or through excusable neglect or due to a force majeure act 

(2) Willfully attempts to evade any provision of this Ordinance or the 
franchise or practices any fraud or deceit upon the Government; 

(3) Fails to begin or complete construction as provided under this 
Ordinance or the franchise ; 

(4) Knowingly makes a material misrepresentation of any fact in the 

application, proposal for renewal. or negotiation of the franchise; or 

(5) Entry of a final and non-appealable order by the Public Service 
Commission of Kentucky which revokes any authority of the 
Grantee to provide service in Fayette County, Kentucky. 

(b) The Government may make a written demand that the Grantee do or 
comply with any such provision, rule , order or determination. The Grantee 
will be provided the opportunity to appear and present evidence before the 
Mayor or his or her designee. whose decision shall be the final 
administrative decision , and shall be in writing and provide the basis for 
the decision. If the violation by the Grantee continues for a period of thirty 
(30) days following such a decision by the Mayor or his or her designee 
without written proof that the corrective action has been taken or is being 
active ly and expeditiously pursued by the Grantee, the Government may 
place its request for termination of the franchise as early as the next 
regu lar Council meeting agenda . The Government shall cause to be 
served upon Grantee, at least ten (10) days prior to the date of such 
Council meeting, a writlen notice of intent to request such termination and 
the time and place of the meeting and shall publicly notice the same. 
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(1) It shall be a defense to any attempt to terminate and cancel the 
franchise that the Grantee was relying on federal law, state law, or a 
valid tariff in acting or not acting on the issue in dispute. 

(2) The Council shall consider the request of the Government and shall 
hear any person interested therein, and shall determine in its 
discretion, whether or not any violation by the Grantee was with just 

cause. 

(3) If such violation by the Grantee is found to have been with j ust cause, 
the Council shall direct the Grantee to comply therewith within such 

time and manner and upon such terms and conditions as are just and 
reasonable within the Government's lawful authority. 

(4) If the Counci l determines such violation by the Grantee was without 

just cause, then the Council may, by resolution, declare that the 
franchise of the Grantee shall be terminated and forfe ited unless 
there is compliance by the Grantee within such reasonable period 

as the Council may fix . Any such determination by the Council is a 

final appealable action to a court of competent jurisdiction. 

Section 17 - Foreclosure or Other Judicia l Sale. 

The Grantee shall provide the Government, in the form and manner required by 
the appropriate court or judicial body, at least thirty (30) days advance written notice, if 
at all possible, of the foreclosure or other judicial sale of all or a substantial part of the 

Grantee's Faci lities within Fayette County, or upon the termination of any lease covering 
all or a substantial part of its Facilities, and such notification shall be treated as a 
notification that a transfer or assignment of the franchise has taken place. 

Section 18 - Government's Rights Mer the Appointment of a Receive r or Trustee. 

The Council shall have the right to cancel a Grantee's franchise thirty (30) days 
after the appointment of a receiver, or trustee, to take over and conduct the business of 

the Grantee. whether in receive rship, reorganiza tion. bankruptcy, or other action or 
proceeding, unless such receivership or trusteeship shall have been vacated prior to the 
expiration of said thirty (30) days, unless: 

(a) W ith in thirty (30) days after his election of appointment, such receiver or 

trustee shall have fully complied with all the provisions of this Ordinance 

and remedied all defaults thereunder; and. 

(b) Such receiver or trustee, within said thi rty (30) days shall have executed an 
agreement, duly approved by the court having jurisdiction in the premises. 
whereby such receiver or trustee assumes and agrees to be bound by each 
and every provision of this Ord inance and the franchise granted to the 

Grantee. 

Section 19 - Advertising for Bids. 

It shall be the duty of the Mayor or his designee to otter the terms of this Ordinance 
to the public. In the event that additional interested bidders are identified or express an 
interest in obtaining a franchise after th is initial offering, the additional offering and 
advertisement to accommodate such bidders is l1ereby authorized. Said franchise and 
privilege shall be sold to the highest and best bidder or bidders at a time and place fixed 

12 
WIN7756 



by the Mayor or his designee after due notice thereof by advertisement or publication as 

required by law. 

Section 20 - Bid Process. 

(a) Bids and proposals for the purchase and acquisition of the franchise hereby 
created shall be in writing and shall be delivered to ttle Mayor or his designee 

upon the date(s) ard at the time(s) fixed by him or her in said advertisement(s) 
for receiving same. Thereafter, the Mayor shall report and submit to the 
Council. at the t ime of its next regular meeting or as soon as practicable 
thereafter, said bids and proposals for its approval. 

(b) The Counci l reserves the right, for and on behalf of the Government, to reject 
any and all bids for said franchise; and, in case the bids reported by the Mayor 
shall be rejected by the Council. it may direct satd franchise and privilege to be 

aga in offered for sale, from time to time. until a satisfactory bid therefore shall be 
received and approved. 

(c) Each bid made by a corporation or person not already owning Facilities within 
the territorial limits of Fayette County sufficient to render the service required by 
this Ord inance, shall be accompanied by cash or a certified check drawn on a 
bank of the Commonwealth of Kentucky, or a national bank, equal to five 
percent (5%) of the fair estimated cost of the system required to render the 
service, which check or cash shall be forfeited to the Government in case the 
bid should be accepted and the bidder shoukl fai l, for th irty (30) days after the 

confirmation of the sale, to pay the price and to give a good and sufficient 
performance bond in favor of the Government in a sum equal to one-fourth (1 /4) 
of the fair estimated cost of the system to be erected, conditioned that it shall be 

enforceable in case the Grantee should fail , within one hundred eighty (180) 
days, to establish and begin rendering the service in the manner set forth in this 
Ord inance. Upon rendering the in itial service, th is bond may be replaced by the 
performance bond required by Section 23(b), if applicable. 

{d) Bids shall include such documentation as is necessary to support the bidder's 

determination of the fai r estimated cost of the system required to render the 
service and compliance with all app licable state, federal and local statutes, 
ordinances and regulations. The Government reserves the right to review any 
of bidder's supporting documentation which justifies bidder's determination of 

the estimated cost and compliance with laws and regulations. In addition, each 
bid shall be accompanied by a non.refundable payment to the Government in 
the amount of two thousand dol lars ($2,000.00) to cover the Government's 
cost of advertising and other administrative expenses incurred. In the event 

that the total amount submitted by all bidders exceeds the Government's 
actual costs , it will refund the overcharge to each Grantee on a pro rata basis 

within thirty (30) days. 

Section 21 - Compensation. 

(a) The Government is currently prec luded from collecting Franchise Fees 
from a Grantee that is paying Telecommunications Excise Taxes to the 
Commonwealth of Kentucky pursuant to KRS 136.600, et seq . 
However, any Grantee not paying Telecommunications Excise Taxes 
to the Commonwealth of Kentucky pursuant to KRS 136.600, et seq. 
shall be required to pay Franchise Fees to the Government pursuant to 
this Section 21 . 
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(b) The Telecommunications Excise Tax distribution from the state is not a 
payment in lieu of any tax, fee or other assessment except as 
specifically provided in this Ordinance, or as required by applicable 
law. By way of example. and not limitation, permit fees and business 
license taxes are not waived and remain applicable as provided by law 
to the extent they are not Franch ise Fees. Additionally , the 
Government may at any time impose any fees or taxes consistent with 
state or federal law, including , but not limited to property taxes, and 
occupational license fees. 

(c) If at any time Kentucky law is changed to allow the Government to 
assess Franchise Fees on a Grantee that is currently paying 
Telecommunications Excise Taxes to the Commonwealth of Kentucky, 
Grantee shall pay an annual fee to the Government, which must be the 
greater of either: 

(i.) The Minimum Annual Franchise Fee; or 

(ii.) An amount equal to five percent (5%) of Grantee's Gross 
Revenues. In the event that an amount equal to five percent 
(5%) of Grantee's Gross Revenues does not represent a 
reasonable calculation of encroachment and use of the 
public Rights-of-way by Grantee, the Government reserves 
the right to impose a per linear foot or similar charge for 
those facilities owned or operated by Grantee that are 
located in the public Rights-of-way. 

(d) Grantee's first Minimum Annual Franchise Fee payable under this 
shall be paid to the Government forty-five (45) days after the law is 
changed to allow the collection of Franchise Fees on 
Telecommunications Services. Such payment will be prorated for the 
remaining calendar year (rounded to the nearest month) through 
December 31 . Thereafter, Grantee shall pay each Minimum Annual 
Franchise Fee on or before April 15, and Grantee's Minimum Annual 
Franchise Fee payment will apply to the current calendar year 
(January 1 through December 31 ). Any Minimum Annual Franchise 
Fee paid to the Government will be credited towards Grantee's 
Franchise Fee for that calendar year. In order to avoid penalization. 
the Government wi ll notify the Grantee in writing at such time as it 
believes that it is allowed to assess franchise fees due to a change in 
the law. If the Government fails to notify the Grantee, the Grantee 
shall be relieved of its obligation to any applicable penalty but shall still 
be obligated to pay any outstanding franchise fees. 

(e) Gross Revenue based Franchise fee payments to the Government 
shall be computed based on Grantee's Gross Revenues from each 
calendar year quarter period (January 1 through March 31 , April 1 
through June 30, July 1 through September 30, and October. 1 
through December 31) and paid on or before the forty-fifth (45th) day 
following each calendar quarter period during the term of a franchise 
created under this Ordinance. 

(f) Facilities based Franchise Fee payments to the Government shall be 
computed based on Grantee's lineal foot of Facilities in Fayette County 
as of January 1 of each ca lendar year and paid on or before April 151

h 
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of calendar year during the term of a franchise created under this 
Ordinance. 

(g) Payment not received by the Government by the due date shall be 
assessed interest equal to one percent (1 %) per month. Interest shall 
be compounded daily. Interest shall be due on the entire late payment 
from the date on which the payment was due until the date on which 
the Government receives the payment. 

(h) Prior to making each payment to the Government, Grantee shall file 
with the Government a written report containing an accurate statement 
in summarized form, as well as in detail. of its calculation of the 
amount of the payment, verified by an officer or other authorized 
representative of Grantee, setting forth its Gross Revenues according 
to their accounting subdivisions, and any deductions claimed for the 
period upon which the payment is computed. Such reports shall be in 
form satisfactory to the Government. 

(i) If any Franchise Fee is owed to the Government. upon reasonable 
notice, the Government shall have the right to inspect the Grantee's 
income records, the right to audit and to re-compute any amounts 
determined to be payable under this agreement; provided, however, 
that such audit shall take place within twelve (12) months follo.ving the 
close of each of the Grantee's fiscal years. If, as a result of such audit 
or review, the Government determines that Grantee has underpaid its 
fees to the Government in any twelve (12) month period by ten percent 
(10%) or more, then, in addition to making full payment of the relevant 
obligation, Grantee shall reimburse the Government for all expenses 
incurred as a result of an audit or review and such payments shall be 
paid within the thirty (30) days following written notice to the Grantee 
by the Government, which notice shall include a copy of the audit 
report and copies of all invoices for which the Government seeks 
reimbursement. 

U) If any Franchise Fee is owed to the Government, in the event that any 
Franchise Fee payment or recomputed amount is not made to the 
Government on or before the applicable dates heretofore specified, 
interest shall be charged from such date at the annual rate of 2% over 
prime interest rate. 

(k) The Government reserves the right to requ ire the Grantee to collect 
any consumer or other tax or other fee that may be imposed by the 
Government, the Commonwealth Of Kentucky, or the federal 
government on Telecommunication Services. 

(I) Notwithstanding the above, the Grantee shall be required to pay the 
Government an amount intended to adequately compensate It for its 
permitting and inspection of the Grantee's construction activities in the 
Rights-of-way pursuant to Chapter 17C of the Code as required by 
said ordinance. The Grantee may seek tariff approval from the 
Kentucky Public Service Commission for the recovery of such 
payment. and may elect to pay for its permit fees upon application for 
each respective permit, if approved by the Government. These 
permitting fees are subject to change during the term of the franchise 
based upon an audit of the actual cost of permitting for the 
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Government or a change in the amount of the respective permitting 
fees found in Section 1 ?C-22 of the Code, as may be amended. In the 
event of such a change, the Grantee shall be provided at least sixty 
(60) days advance written notice. 

Section 22 - Additional Requirements. 

In addition to all other requirements, and except to the extent prohibited by law. 
any Grantee not already owning Facilities within the Rights-<>f-way sufficient to render 
Telecommunications Services within Fayette County, or any Grantee that is required 
pursuant to law to file for a certificate of convenience and necessity from the Kentucky 
Public Service Commission in order to replace or significantly upgrade or expand a 
substantial portion of its existing Facilities within the Rights-of-way, shall also be 
required to perform the following requirements during the construction, replacement, 
upgrade or expansion of Its network system unless the Council determines that any or 
all of such requirements are not necessary to adequately protect the interests of the 
Government: 

(a) In addition to obtaining any and all permits required pursuant to the Code, 
the Grantee shall submit for the Government's approval a comprehensive 
schedule of construction of its Facilities system nel:'Nork no later than one (1) 
month after the Government's acceptance of the Grantee's bid. The 
schedule shall include sufficient detail for Government to determine the time 
and locations of construction activities and shall also depict the anticipated 
time frame of identifiable tasks required for construction purposes. as 
delineated by the Government. No construction related activities may be 
conducted in the Rights-<>f-way until the schedule is approved by the 
Government. In addition, at thirty (30) day intervals during construction, the 
Grantee shall provide the Government vvith a plan of construction activities 
setting forth a general description of the activities to be undertaken during 
the following thirty (30) days and designating the geographical area of 
Fayette County that will be affected . .Approval by the Government of these 
plans shall constitute a condition which must be met prior to undertaking any 
construction activities. 

(b) The Grantee shall furnish traffic control plans, including site-specific hours of 
construction, to the Government no later than seven (7) days prior to the 
commencement of any construction activities. Such plans are subject to 
approval or modification by the Government. No construction related 
activities may be conducted in the Rights-of-way without an approved traffic 
control plan . 

(c} The Grantee shall provide the Government a local telephone contact 
number, staffed twenty-four (24) hours per day, to enable the Government to 
report any concerns regarding construction of the system network. In the 
event that the Government reports any concerns to the Grantee, the 
Grantee shall respond within a reasonable time as specified by Government 
or as specified elsewhere in this Ordinance. The Grantee shall perform the 
required repair or correct any adverse impact to Government's use or 
operations or the use or operations of a third party caused by the Grantee·s 
construction activities in the Rights-of-way at no cost to the Government. 

(d) Fourteen (14) days prior to commencement of construction, and every thirty 
(30) days thereafter during construction the Grantee shall publish, at its sole 
cost. a notice containing a map depicting where construction will occur in the 
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Lexington Herald-Leader. Additionally, such notice shall provide a general 
description of construction activities and a telephone number to be called by 
citizens with questions concerning construction activities. A copy of said 
notice(s) shall be provided to the Government. 

(e) The Grantee shall provide at least fourteen (14) days notice to other utilities 
in Fayette County of its interest in seeking construction permits to open the 
street before it appfies for any street cut pennit. The Government shall 
provide the Grantee with a listing of all such utilities and their points of 
contact upon request. Such notice shall inform the other utility companies of 
the Grantee's intent to undertake construction in the affected areas and state 
that the other ut~ity companies must notify the Government and the Grantee 
within seven (7) days of receipt of such notice of their desire to simulta
neously lay conduit, or other Facilities, in any trench opened by the Grantee. 

(f) Failure to comply with the above provisions. or the Code may, in the sole 
discretion of the Government: 

(1) Be the basis for the Government to reasonably require that the 
Grantee perform more extensive restoration work than otherwise 
anticipated by a permit; and 

(2) May result in the Grantee being assessed an additional premium on 
any permit fee to recoup any additional costs or expef1ses reasonably 
associated with the Grantee's failure. 

(g) Unless otherwise provided an extension by the Council , the Grantee must 
make telecommunications services available within Fayette County within 
one hundred eighty (180) days from the date of the award of ttie franchise. 
This requirement shall not apply to a Grantee that does not provide, or has 
no intention of providing, any services to Fayette County Customers. 

(h) The Grantee shall maintain accurate network design drawings, maps and 
improvement plans of the network system. in a form acceptable to the 
Government, in a manner consistent with industry construction standards. 
The Grantee shall furnish the Government, without charge, with a complete 
set of "as-builf' drawings within sixty (60) days of completion of construction 
of the network system. Such maps and improvement plans shall also be 
furnished to Government in digital form and shall be provided pursuant to a 
lawful protective agreement 

Section 23 - Letter of Credit and Perfonnance Bond. 

In addition to all other requirements, and except to the eictent prohibited by law, 
any Grantee not already owning Facilities within the Rights-of-way sufficient to render 
Telecommunications Services within Fayette County, shall also be required to perform 
the following requirements during the construction of its network system unless the 
Council detenTiines that any or all of such requirements are not necessary to adequately 
protect the interest of the Government: 

(a) Within ten (10) days after the award of a franchise pursuant lo this 
Ordinance, the Grantee shall deposit wi1h the Government's Division of 
Revenue a one-year irrevocable renewable letter of credit from a Fayette 
County financial institution In the amount of fifty thousand dollars 
($50,000 .00) The form and content of such letter of credit shall be 
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approved by the Government. The letter of credit shall be used to insure the 
fa ithful performance by the Grantee of all provisions of this Ordinance ; and 
compliance with all orders, permits and directions of any agency. 
commission, board, department, division or office of the Government having 
jurisdiction over its acts or defaults under this Ordinance, and the payment 
by the Grantee of any claims, liens and taxes due the Government which 
arise by reason of the construction, operation or maintenance of the system 
network. 

(1) The letter of credit shall be maintained at fifty thousand dollars 
($50,000.00) during the entire term of Grantee's franchise. even if 
amounts have to be withdrawn pursuant to this section. 

(2) If the Grantee fa ils to pay to the Government any compensation 
within the time fixed herein; or, fails, after ten (10) days' notice to pay 
to the Government any taxes due and unpaid; or, fails to repay the 
Government, within such ten (10) days, any damages, costs or 
expenses which the Government is compelled to pay by reason of 
any act or default of the Grantee in connection with its franchise; or, 
fails. after three (3) days' notice of such failure by the Government to 
comply with any provision of its franchise which the Government 
reasonably determines can be remedied by demand on the letter of 
credit, the Government may immediately request payment of the 
amount thereof, with interest and any penalties, from the letter of 
credit. Upon such request for payment, the Government shall notify 
the Grantee of the amount and date thereof. 

(3) The rights reserved to the Government with respect to the letter of 
credit are in addition to all other rights of the Government and no 
action. proceeding or exercise of a right with respect to such letter of 
credit shall affect any other right the Government may have. 

(4) The letter of credit shall contain the following endorsement: 
"It is hereby understood and agreed that this letter of 
credit may not be cancelled by the surety nor the 
intention not to renew be stated by the surety until thirty 
(30) days after receipt by the Government, by 
registered mail. a written notice of such intention to 
cancel or not to renew." 

(b) If necessary, after the initial service requirement is met and the bonds 
required by Section B of Section 20 of this Ordinance no longer protect the 
Government, the Government may require the Grantee to file with the 
Government a Performance Bond in the amount of Five Hundred Thousand 

Dollars ($500,000.00) in favor of the Government. This bond shall be 
maintained throughout the construction period. In lieu of the above
mentioned performance bond, the Grantee may deposit with the 
Government's Department of Revenue an irrevocable letter of credit from a 
Fayette County financia l institution in the amount of Five Hundred Thousand 
Dollars ($500.000.00). The form and content of such letter shall be 
approved by the Government 

(1) In the event the Grantee fails to comply with the Code or any law, 
Ordinance or regulation governing the franchise, or fai ls to well and 
truly observe. fulfi ll and perform each tenn and condition of this 
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Ordinance or the franchise, including the Grantee's application (as 
required in Section 4), there shall be immediately recoverable, jointly 
and severally, from the principal and surety of the bond or the letter of 
credit, any damages or loss suffered by the Government as a result, 
including the full amount of any compensation, indemnification, or 
cost of removal or abandonment of any property of the Grantee, plus 
a reasonable allowance for attorney's fees, including the Government 
legal staff, and costs. up to the full amount of the bond. 

(2) Upon completion of construction the Grantee's initial service area the 
requirement of this additional performance bond shall be waived. 

(3) The bond or letter of credit shall contain the following endorsement 
"It is hereby understood and agreed that this bond 
[letter of credit] may not be cancelled by the surety nor 

the intention not to renew be stated by the surety until 
thirty (30) days after receipt by the Governmen~ 

regiStered mail, a written notice of such intent to cancel 
or not to renew: 

(4) The rights reseNed to the Government with respect to the 
performance bond or letter of credit are in addition to all other rights 
of the Government. and no action, proceeding or exercise of a right 
with respect to such performance bond or letter of credit shall affect 
any other right the Government may have. 

Section 24 - Discontinuing Use of Facilities. 

(a) If Grantee decides to discontinue use of Facilities within all or a portion of the 
Streets and does not intend to use those Facilities again in the future , the 
Government may direct Grantee to remove the Facilities or may permit the 
Facilities to be left in place as abandoned , which permission shall not be 
unreasonably withheld or delayed. If Grantee is permitted to abandon its 
Facilities in place, upon written c;onsent of the Government, the ownersh ip of 
Facilities in the Government's Streets shall transfer to the Government and 
Grantee shall have no further obligation therefo r. Notwithstanding Grantee's 
request that any such Facility remain in place, the Government may require 
Grantee to remove the Facility from the street area or modify the Facility in 
order to protect the public health and safety or othef\vise serve the public 
interest. The Government may require Grantee to perform a combination of 
modification and removal of the Faci lity. Grantee shall complete such removal 
or modification in accordance with a reasonable schedule set by the 
Government. Until such t ime as Grantee removes or modifies the Facility as 
directed by the Government, or until the rights to and responsibility for the 

Facility are accepted by another Person having authority to construct and 
maintain such Facility, Grantee sha ll be responsible for all necessary repairs 
and relocations of the Facility, as well as restoration of the Street, in the same 
manner and degree as if the Facility were in active use , and Grantee shall 
retain all liability for such Facility. 

section 25 - Offers of Payment. 

Bids offered for purchase of a franchise pursuant to this Ordinance shall state the 
bidder's acceptance of the conditions set forth in th is Ordinance . If any bid shall include 
an offer oi payment over and above the terms of the franchise. then a certified check for 
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said amount, payable to the Lexington-Fayette Urban County Government. shall be 
deposited with the Government. This amount shall be in addition to the provision for 
any payments contained in Sections 20 and/o; 21 of this Ordinance. Any check 

deposited pursuant to this section by an unsuccessful bidder shall be returned when the 

Council shall have accepted the bid or bids which in its judgment is or are the highest 
and best. 

Section 26 - Forfeiture. 

Any violation by the Grantee or successor or authorized Grantee representative 
of the provisions of this Ordinance or any material portions thereof, or the failure 
promptly to perform any of the provisions thereof, shall be cause for the forfeiture of its 
franchise and all rights hereunder after written notice to the Grantee and continuation of 
such violations, failure or default, as set forth herein. 

Section 27 - Governing Law. 

This Ordinance and any franchise awarded pursuant to it shall be governed by 
the laws of the Commonwealth of Kentucky, both as to interpretation and perfonnance. 
The venue for any litigation related to this Ordinance or any franchise shall be in the 
court of competent jurisdiction in Fayette County, Kentucky. 

Section 28 - Non-enforcement by the Government. 

Grantee shall not be relieved of its obligations to comply with any of the 
provisions of this Ordinance by reason of any failure of the Government to enforce 
prompt compliance. nor does the Government waive or limit any of its rights under this 
Ordinance by reason of such failure or neglect. 

Section 29 - Agent. 

The Grantee shall designate in writing a local agent to oversee and manage all 
activities required pursuant to this Ordinance and Chapters 17 and 1 ?C of the Code and 
to accept service of any legal proceeding initiated by 1he Government. 

Section 30 - Third Parties . 

This Ordinance and any franchise awarded pursuant to it does not create a 
contractual relationship with or right of action in favor of a third party against either the 
Government or the Grantee. 

Section 31 - Severability . 

If any section, sentence, clause or phrase of the Ordinance is held 
unconstitutional or otherNise invalid. such infirmity shall not affect the validity of the 

Ordinance. 

Section 32 - Effective Date . 

The franchise created by this Ordinance shall become effective when the bid for 
it is accepted by the Council. 

Section 33 - This Ord inance shall become effective on the date of its passage. 

PASSED URBAN COUNTY COUNCll:J.tay 12. 2016 
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CLEfK OF UR 7\N COUNTY COUNCIL 
0375-i6_X:\Cases\GENERAL115-CC0619\LEG\00522 16B.DOCX 

Published: May l9, 2016-lt 
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Lexington-Fayette Urban County Government 
Division ofcentrat P1Jrchaslng, 
Attn: Todd Slatin, Director 
200 t;;;ist Main Street, Room 3.38 
Lexington, KY 40507 

Date; 5/20/16 

RE: Non-Exclusive Teletommunlcati.ons Fr'anchise Bid #77w2Dl6 lelecommunitations francllise 

Dear Mr. Slatin, 

In accordance with Ordinance- No. 126tZOl.4; pleas:e a"ept this lette~ asWiTI?fs~eaflll'.~eiWa€~(''W1ndstream!i) 
wrrtten bid for a non·exc:lusive francl11se to pn:ivick! telecommunfcatlons seNiees·lnFayette County, Kentucky, 

Windstream currently provides telecomi'rl~ni.ca~\oi1s. $er'V~ce~ thr1n1ghau.t r;aye:tte county and poss~ses 
sufficient facllities to provide. the franchl!>e services In ac:tordance with the terms and conditions of Ordinante 
#77'-2016:. 

As <lirected by the advertisement to bid.. Windstrearll. has submftted a r.eqi,rest fur a ~eek in the amoi;m~ of 
$500.00 ~o cover advertfsementand administrative cvsfs. U:pon pt&essing of the t.hec'k by 01;Jt At<:ount s 
Payable Department, I wlU forward the check to you at the abQve address. 

Respectfully, . 

~~~e~~ 
Sr. Analyst, OSP Engineering 
East?ments, franchises, ROWs 
Windstream Communications, Inc. 
11101 Anderson Drive 
.Little Reck, AR 72212 
P: 501-748-5234 
aut1Y.meeker@windstream.com 
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Bid #71-2016 'felc-communicati.ons: Franchise 

The Lexington-Fayette Urban County Govermnent (LFUCO) is atcepUng bids for a non
exclusive telecommunications franchise. Interested parties rnuit submit a letter of intent 
to enter into a non-exclusive telecornrnunk:atians franchise along witn 11 check made 
pa}IHble to the LFUCG in the amount of five hundred dollars ($500,00) to cover the cost 
of advertising by Jw1e 6, 2016 at 2:00 pm EST. Stibmittals must be delivered to the 
LFUCG Division of Central Purchasing at .200 East Main Street, Room 33'8 texingtoa, 
KY 40507 and prominently mnrked "Bid #17-2016 'feleconm1unlcitions Frsncbise;'_ 

Advertisement 

rnvitatiort to Bid #77-2016·:The Lexington,..fayette Urban County Government offers at 
bid a non-exclusive telec;.om01onications f'nmchise. The bids will be re~ivedJune §, 2016 
at 2:00 pm EST submitted pursuant to the. ordinance }jll]guage & conducted ar: Div. of 
Central Purchasing 200 E, Main St.t Rm. 338 Lexing:ton, KY 40507. Ord. NQ. 69:~2016'
An Ordinance creating and es~ablishing for bid a no·n~exdusive- telecommunications {or 
ret11ted norFcabJe) franchise for the placement of facilities · for tlte generatlo:n, 
trnnsmission, distrib.ution and sale of telecornmunkaiions or related non-cable services 
within the public rights--0f-way of Fayette Collnty for a ten (1 O)' year duration> with an 
additional extension of time not to exceed ten ( l 0) years; und proViding. for compliance 
with other relevant laws, regulations. standards, . and otdinrutces; definitions; \.vork, 
materials and construction stnndards; wire moving and tree. trimming; performance 
bond's~ indemnification; insurance; access to property and inspections; notice of filings 
with the Public Service Commrssion; no vested rights; rimited assigrunent; uoticc of 

·foreclosure and bru1krufitcy; cai1cellatibtl or termination; viol~rtioos and penalties; 
permitting and inspection foes; additional permitting and other requirements for 
substantial n:ew constructton; and bid requirements~ all effecth•e on date of passage. 
Passed May 12, 2016, /si Jim Gray, Mayor Attestoo: /sf MarthaAlleri, Clerk ofthe Urban 
Coonty Council, }lublished 5~ l 7-20 l 6-1 t 
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J.fRANCHISE AGREEMENT 

THIS FRANCHISE AGREEMENT made and entered into this ~ day of October , 

2015, by and between the, the Lexington-Fayetl:e Urban County Government, a political 

subdivision of the Commonwealth of Kentucky (nereinafter "Lexington"), and Windstream 

Kentucky East, LLC created and existing under and by virtue of the laws of the Delaware 

(hereinafter "Windstream'') . 

"\VITNESSETH: 

WHEREAS, by Ordinance No. 98-2015 adopted September 10, 2015, Lexington 

created a ten (10) year, non-exclusive franchise for a cable television system within the confines 

of Fayette County. KY; and 

'\VHEREAS, by Invitation to Bid 135-2015, Lexington offered at bid a non-exclusive 

cable te]evision franchise pursuant to Ordinance No. 98-2015; and 

WHEREAS, by Resolution No.t.f~-2015 adopted October 4Clilil., 2015, Lexington accepted 

the bid of Windstream to acquire said franchise; and 

\VHEREAS, Lexington and Windstream have entered into this Franchise Agreement to 

memorialize the grant by Lexington to Windstream of said franchise subject to the tenus and 

conditions reflected in Ordinance No. 98-2015. 

NOW THEREFORE, for and in consideration of the mutual covenant<; and agreements 

contained herein the receipt and sufficiency of which are hereby acknowledged, Lexington and 

Windstream hereby agree to incorporate the foregoing recitals as if fully set forth herein and 

further agree as follows: 

1. Ordinance No. 98-2015, which is attached hereto as Exhibit "A", is incorporated 

herein by reference in its entirety and shall apply as if fully set forth herein. 
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2. The bid of Windstream for said franchise, which is attached hereto as Exhibit 

"B", is incorporated herein by reference in its entirety and shall apply as if fully set forth herein_ 

3. Resolution No. ~\o ::-2015 , which is attached hereto as Exhibit "C', is incorporated 

herein by reference in its entirety and shalJ apply as if fully set forth herein. 

4. Lexington has granted unto Windstream a non-exclusive franchise for a cable 

television system within the confines of the Lexington-Fayette Urban County Government, for a 

tenn often (10) years, subject to the provisions of the Ordinance No 98-2015. 

5. The franchise memorialized in this Franchise Agreement shall corrunence October 

~ 2015, and shall expire as provided in the tem1s and provisions of Ordinance No. 98-2015. 

6 . Windstream does hereby bind itself, its successors and assigns, to faitbfully and 

fully perform. each and every condition of said franchise as memorialized )n thjs Franchise 

Agreement, and further to faithfully perform all acts required of it pursuant to said franchise. 

7. This Franchise Agreement memorializes the agreement between the parties 

contained and embodied in the Ordinance No. 98-2015 and shall be binding upon and inure to 

the benefit of the respective successors in interest to the parties hereto. 

IN \VITNESS WHEREOF, Lexington and Windstream have executed this Franchise 

Agreement as their free and voluntary act and deed effective as of the day and year first above 

written. 

[Signatures on following page J 
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:Y=~7i?an County Government, KY 

Windstream Kentucky, East LLC 

STAIB OF ~rlc:.o.m~'i.S. ........ ) 

· ~ BY r ·. l'LL · · - . · , 
; ),,, -~·~/' 

COUNTYOFYu~<l.~ ~ 
The foregoing Franchise Agreement was subscribed, sworn to and acknowledged before 

:,:~::~::~~;t ~=~4::.·~~~·Wffidstream Kenmcky 

My commission expires: _.J (.,J...z- I Ji 

~ ~ ' ' '' . ( >-. i { 
u •• ••• ' c <...UL-.~, 

N O ~PUBLIC . _ __. \ 
·. . . . .- '\ 

( 
."'-._ I ...___,, 
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ORDINANCE NO. 98 -2015 

AN ORDINANCE CREATING A TEN (10) YEAR, NON-EXCLUSIVE FRANCHISE FOR A 
CABLE TELEVISION SYSTEM WITHIN THE CONFINES OF THE LEXINGTON
F AYETTE L1RBAN COUNTY GOVERNMENT SAID FR.fu~CHlSE PROVIDING FOR: 
FULL FINANCIAL AND SHAREHOLDER DISCLOSURE; INDEM1'11FICATION BY THE 
FRANCHISE GRANTEE AND ADEQUATE INSURANCE COVERAGE; A $50,000.00 
LETI'ER OF CREDIT TO ENSURE FRANCHISE COMPLIANCE; PAYMENT TO THE 
GOVERNMENT; REQUIREMENTS FOR PROV fDTNG DATA, TESTING THE SYSTEM, 
AND MEETNG MINIMUM OPERATIONAL STANDARDS; CONDITIONS OF STREET 
OCCUPANCY; USE OF POLES; MINIMUM CONSTRUCTION STANDARDS; MINIMUM 
REQUIREMENTS FOR EXTENDING THE SYSTEM; ACCESS TO COMMUNITY 
FACILITIES; PUBLIC, EDUCATIONAL AND GOVERNMENT ACCESS CHANNELS; 
EMERGENCY ALERT OVERRIDE; ANTENNA SWITCHES; TWO HOUR STAND-BY 
POWER; TESTING AND ANALYZING THE SYSTEM AND PROOF OF PERFORMA..""fCE; 
ESTABLISHMENT OF CONSUMER SERVICES STANDARDS; ESTABLISHMENT OF 
STANDARDS FOR BILLING PRACTICES; ESTABUSHMENT OF A COMPLAINT 
PROCEDURE; REFlJNDS TO SUBSCRIBERS FOR FAILURE OF SERVICE; RATE 
REGULATION; COUNCIL APPROVAL REQUJRED FOR A TRANSFER OF CONTROL 
OR ASSIGNMENT OF THE FRANCHISE; STANDARDS AND PROCEDl.JRES 
ESTABLISHED FOR FORFEITURE OF THE FRANCHISE, ASSESSMENT OF PENALTIES 
Ai'\10 VALUATION OF THE SYSTEM; FORECLOSURE AND RECEIVERSHIP 
PROVISIONS; RESERVING GOVERNMENT RJGHTS IN THE FRANCHISE; 
ASSURANCES OF NONDISCRIMINATION; PROTECTIONS OF SUBSCRIBER 
PRIVACY; ADMINISTRATIVE SUPERVISION OF THE FRANCHISE; GOVERNMENT 
ACCESS TO PROPERTY AND RECORDS. 

\l/HEREAS, pursuant to K.ernocky Constitution Sa:tion 164 and Kentucky Revised Statute 
67.083, the Lexington-Fayette Urban County Government is authorized and empowered to 
award cable telc\-isio:n franchises, and 

WHEREAS, Section 621(a)(l) of the Communications Act of 1934 (the "Cable Act") 
prohibits franchising authorities from unreasonably refusing to award competitive franchises for 
the provision of cable services (47 U.S.C. § 541(a)(1 )), and 

WHEREAS, the Federal Communications Commission ("FCC") in the FCC's Report and 
Order and Further ~otice of Proposed Rulemaking, 22 FCC Red 5101 (2006), in Implementation 
of Section 621 (a)(l) of the Cable Communications PoliLy Act of 1984 as amended by the Cable 
Television Consumer Protection and Competition Act of 1992 ("FCC Order '/.has fuund that 
new entrant providers of c.able television service, "face 'steep economic challenges' in an 
' industry characterized by large fixed and sunk costs,' without the resulting benefits incumbent 
cable operators enjoyed for years as monopolist in t11e video services marketplace," (FCC Order 
at 63) and 
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WHEREAS, the FCC's record indicates that "a competitive video provider who enters 
the market today is in a fundamentally different situation from that of the incumbent cable 
operator'' because the new entrant must ''win every customer from the incumbent" and thus does 
not have "anywhere near the number of subscribers over which to spread the costs." (FCC Order 
at 63), and 

WHEREAS, the FCC has determined that its construction of Section 62l(a)(l) "best 
serves the [Co1mnunications] Act's purposes of promoting competition and broadband 
deployment." (FCC Order at 43), and 

WHEREAS, the FCC has expressly recognized that it is unlawful for a franchising 
authority ' '10 refuse to grant a competitive franchise on the basis of unreasonable build-out 
mandates," (FCC Order at 43) and 

WHEREAS, the FCC has found that "[b]uild-out requirements .. . impose significant 
:financiaJ risks on competitive applicants, \Vho must incur substantial construction costs to deploy 
facilities within the franchise area in exchange for the opportunity to capture a relatively small 
percentage of the market." (FCC Order at 43) 

THEREFORE, BE IT ORDAINED BY THE LEXINGTON-FAYETTE URBAN COUNTY 
COUNCIL: 

That this Ordinance be and hereby is adopted as the "Competitive Cable Television 
Ordinance" for the Lexington-Fayette Urban County Government: 
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Section 1. DEFlhJTfONS 

(a)"Applicant" means a person or party which is applying for a new franchise. Grantees 
submitting proposals for franchise renewals shall not be considered Applicants. 

(b) ''Basic Cable Service" shall have the meaning in this Ordinance as it is defined in Section 
602(3) of the Communications Act of 1934, as it may be amended. Currently the 
definition is: any service tier which includes the retransmission of local television 
broadcast signals. 

(c)"Cable Service" or "Cable Television Service" shall have the meaning in this Ordmance 
as it is defined in Section 602(6) of the Communications Act of 1934 as it may be 
amended. Currently the definition is : the one-way transmission to Subscribers of {i) 
video programming, or (ii) other programmin.g service; and Subsc..nber interaction, if any, 
which is required for the selection or use of such video programming or other 

. . 
program.mmg service. 

(d) "Cable System" or "Cable Television System" shall have the meaning in this Ordinance 
as it is defined in Section 602(7) of the Communications Act of 1934, as it may be 
amended. Currently the definition is : a facility, consisting of a set of closed transmission 
paths and associated signal generation, reception, and control equipment that is 
designated to provide Cable Service which includes video programming and which is 
provided to multiple Subscribers withjn a comm.unity, but such tenn does not include {l) 
a facility that serves only to retransmit the television signals of one or more television 
broarlcast stations; (2) a facility that serves Subscribers without using any public right--Of
way, (3) a facility of a common canier which is subject, in whole or in part, to the 
provisions of title II of the Federal Corrunun:ications Act, except that such facility shall be 
considered a Cable System (other than for purposes of 47 U.S.C. § 54l(c)) to the extent 
such facility is used in the transmission of video programming directly to Subscribers, 
unless the extent of such use is solely to provide interactive on-demand services; (4) an 
open video system that complies with Section 653 of the Communications Act; 47 U.S.C. 
§ 573; or (5) any facilities of any electric utility used solely for operatj11g its electric 
utility systems. 

( e)"Council" means the Lexington-Fayette Urban County Council. 

(f) "Communications Act" means the Com1mmications Act of 1934, as amended from time to 
time (47 U.S.C. § 151 et seq.). 

(g) "Equipment and apparatus" means any manholes, underground conduits, poles, cables, 
boxes, wires, fixtures, conductors, or other fadlities necessary, essential, used or usefuJ to 
and operated by the Cable System. 

(h) "FCC" means the Federal Communications Commission, or its lawful successor. 
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(i) "Fianchj:.e Fee" means for the purposes of this Ordinance any fee that may be imposed by 
the Government on Grantee as compensation fo r Grantee's use of public rights-of-way 
and roads or that is defined by Federal law as a franchise fee under Section 622(g) of the 
Communications Act (47 U.S.C. § 542(g)) or by Kentucky law imder KRS 136.660. Use 
of this definition in this Ordinance is without prejudice to any rights Grantee or 
Government may have under Federal and Kentucky law as they may be amended. 

(j) "Government" means (unless otherwise specified) the Lexjugton-Fayette Urban County 
Government, an urban county government created pursuant to the Kentucky Revised 
Statutes, as it now exists in its present territorial limits, or may hereafter be extended or 
reduced, and it'j elected and appointed officials, employees, agents, boards, consultants, 
assigns, volunteers and successors in interest. 

(k) "Grantee" means a party to which a franchise under this Ordinance is granted by the 
Council, or its successors and assigns. 

(l} "Gross Revenue" means any and a11 revt..'11.ue (as determined in accordance with GA.AP) 
collected from Grantee's Subsc.Tibers within the Lexington-Fayette Urban County that is 
derived by the Grantee from the provision of Cable Service through Grantee's Cable 
System within the Lexington-Fayette Urban County. Gross Revenues include, but are not 
limited to, revenues from Subscriber rates for pay television, premium channels, video 
programming service tiers, advertising on video progranuning channels, Cable Service 
installations, Cable Service rebates, or commissions received from travel or home 
shopping services programming channels, commercial leased access of Cable Service 
channels, and all other Cable Services. Also, unless prohjbited or preempted by either 
federal or state law. However, Gross Revenues does not mean any taxes or fees imposed 
ancL'or assessed by law or regulation on Subscribers (including state sales taxes) which a 
franchised cable operator is obligated to co1lect and pay in foll to the applicable 
governmental authorities. Gross Revenues shall also exclude uncollected had debt. 

(m)"Headend" means the control center of a Cable System, where incoming signals are 
received, amplified, converted, processed, and combined into a common cable, along 
with any origination cablecasting, for transmission to Subscribers. 

(n) "Normal Operating Conditions" means those service conditions which are within the 
control of the Grantee. Those conditions which are not within the control of the Grantee 
include, but are not limited to, natural disasters, civil disturbances, power outages, 
telephone network outages, utility company work (including made-ready work) on poles, 
vehicular accidents which involve utility equipment, severing of Cable System 
distribution plant by third parties, labor strikes, vandalism, accidents and severe or 
unusual weather conditions. Those oonditions which are ordinarily within the control of 
the Grantee include, but are not limited to, special promotions, pay-per-view events, rate 
increases, regular peak or seasonal demand periods, and scheduled maintenance of the 
Cable System. 

(o) "Person" or "Party" is any person, finn, partnership, association, corporation, company, 
or organization of any kind. 
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(p) "Public Access Content" means the video/audio stream of scheduled public access 
programming distributed by a party that operates a public access studio. 

(q) "Road" shall mean the surface of and the space above and below any pubLic road, street, 
highway, freeway, lane, path, public way or place, sidewalk, alley, court, boulevard, 
parkway, <lrive or easement now or hereafter held by the Government for the purpose of 
public travel and shall include other easements or rights-of-way as shall be now held or 
hereafter held by t11e Government which shall, within their proper use and meaning 
entitle the Government and its Grantee to the use thereof for the purposes of installing or 
transmitting Cable System transrmssions over poles, wires , cables, conductors, ducts, 
conduits, vaults, manholes, amplifiers, applianct:s, attadunents, and other property as 
may be ordinarily necessary and pertinent to a Cable System. 

(r) "Shall" is mandatory, not merely directive. 

(s)"Subscriher" means a person who is legally receiving Cable Television Service from the 
Grantee. 

(t) "User" means a party utilizing a Cable System channel for purposes of production or 
iTansmission of material to Subscribers, as contrasted with receipt thereof in a Subscriber 
capacity. 

Section 2. :FL~ANCIAL CONTRACTUAL SHAREHOLDER AND SYSTEM DISCLOSURE 

The provisions of th1s Section 2 shall no1 apply to cable franchise renewals. 

(a) No new franchise will be granted unless all requirements of tltis Ord:inance regarding 
financial, contractual, shareholder and system disclosure have been met. 

(b) Applicants, including shareholders and parties with a controlling interest in the 
Applicant, shall provide access to all agreements and understandings, with any person, 
firm , group, association or corporation with respect to the ownership of this franchise and 
the proposed Cable System. This section shall include, but not be limited to, any 
agreements between local Applicants and na6onal companies with respect to the 
ownership of this franchise . 

(c) Applicants, including shareholders and parties with a controlling interest in the 
Applicant, sh.al l submit all requestt:d information as provided by the terms of this 
Ordinance or the application documeuts, which are incorporated herein by reference. The 
requested information must be complete and verified as true by the Applicant. 

(d) Applicants, including parties \vitb a controlling interest in the Applicant, shall provide 
access to public infonnation with respect to the numbers of shares of stock, and the 
holders thereof. 

(e) Applicants, includin.g shareholders and partit:s with a controlling interest in the 
Applicant, shall disclose any infonnation required by the appli1,,(Jtion documents 
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regarding other Cable Systems in which they hold an interest of any nature, including, but 
not limited to the following: 

(J) locations of all other franchises and the dates of award for each location; 

(2) estimated constmction costs and estimated completion dates for each system 
where construction is incomplete as of the date of application; 

(3) estimated number ofmiJes of construction and number of miles completed in each 
system as of the date of thi::; application; 

(4) date for completion of constructfon as promised m the application for each 
system. 

(f) Applicants, including shareholders and parties with a controlling interest in the 
Applicant, shall disclose any information required by the application documents 
regarding pending applications for other Cable Systems, including but not limited to the 
following: 

(1) location of other franchise applications and date of application for each 
system; 

(2) estimated dates of fi:anchise awards; 

(3) estimated number of miles of construction; and estimated construction costs. 

Section 3. BIDS PROCESS FOR RENEWALS & NEW APPLICANTS 

(a) A11 bids received by the Government will bec.ome the sole property of the Government. 

(b) Subject to applicable law, the Government reserves the right to reject any and all bids and 
waive all informalities and/or technicalities where the best interest of the Government 
may be served. 

(c) Bids must be sealed, and submitted at the time and place indicated in the request for 
proposals. Bids may be modified at any time prior to the opening of the bids, provided 
that any modifications must be duly executed in the manner that the bid must be 
executed. No bid shall be opened or mspected before the public opening. 

(d) Before submitting a bid, eacb Party must (a) ex.amine the Ordinance thoroughly, (b) 
familiarize itself with local conditions that may in any manner affect pe1formance under 
the franchise , ( c) familiarize itself with federal, state and local laws, ordinances, rules and 
reg11lations affecting performance under the franch ise, and (d) carefully correl ate its 
observations with the requirements of the ordinance. 

(e) The Government may make such investigations as it deems necessary to detennine the 
legal, financial and technical ability of each Party to perfonn under the franchiSc, and the 
Party shall furnish to the Government all such relevant information and data for this 
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purpose a'l the Government may request. The Government reserves the right, consistent 
with the standards and procedures established in applicable law, to reject any bid if the 
evidence submitted by, or investigation of, such applicant fails to satisfy the Government 
that such Party is properly qualified to carry out the obligations of the franchise and to 
complete the work contemplated therein. Conditional bids will not be accepted . 
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Section 4. APPLICATIONS FOR NEW FRANCHlSES .. 

The provisions of this Section 4 shall not apply to renewal applications. 

(a) All applications received by the Government from the Applicants will become the sole 
property of the Government. 

(b) The Government reserves the right to reject any and all applications and waive 
informalities, and/or technicalities where the best interest of the Government may be 
served. 

(c) All questions regarding the meaning or intent of the Ordinance or application documents 
shall be submitted to the Government in v.rriting. Replies will be issued by Addenda 
mailed or delivered to all panies recorded by the Government as having received the 
application docmnents. The Govenunent reserves the right to make extensions of time for 
receiving applications as it deems necessary. Questions received less than fourteen (14) 
days prior to the date for the opening of applications will not be answered. Only replies to 
questions by written Addenda will be binding. All applications must contain an 
acknowledgment of receipt of all Addenda. 

(d) Applications must be submitted at the time and place indicated in the application 
documents. Applications may be modified at any time prior to the opening of the 
applications, provided that any modifications must be duly executed in the manner that 
the Applicant's application must be executed. 

(e) Before submitting its application, each Applicant must (i) examine the Ordinance and the 
application documen1s thoroughly, (ii) familiarize itself 'W'ith local conditions that may in 
any manner affect performance under the franchise, and (iii) familiarize itself with 
federal, state and local laws, Ordinances, rules and regulations affecting performance 
under the franchise. 

(f) The Government may make such investigations as it deems necessary to detennine the 
ability of the Applicant to perform under the franchise, and the Applicant shall furnish to 
the Government all such information and data for this purpose as the Government may 
request. The Government re&erves the right to reject any application if the evidence 
submitted by, or investigation of, such Applicant fails to satisfy the Govermnent that such 
Applicant is properly qualified to cany out the obligations of the franchise and to 
complete the work contemplated therein. Conditional applications will not be accepted. 

(g) The Applicant shall prepare a technical report that describes the details of the Cable 
System construction plans. The technical report shall include the follov.-"ing details and be 
submitted and approved by the Government before construction: 

A Justification of the site selected, including: 

listing of television stations canied on the system 

location of microwave tenninals or Headend 
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location of local origination centers 

- location of antenna site 

- distance from antenna site to farthest area served by the system 

-- height of tower 

-· height of antenna site in relation to average terrain 

- accessibility of antenna site all year round 

- local construction restrictions on tower 

- power availability for antenna site 

- location of antenna arrays on the tower 

direction of desired signal sources 

analysis of potential sources of interference in the nearby environment. 

B. System infonnation, including: 

- statement of adherence to construction standards 

- drawings of the system 

- description oflocal origination equipment 

- identification of trunk and feeder cables. 

Section 5. GRANT OF NONEXCLUSIVE AUTHORITY 

{a) Any franchise granted pursuant to this Ordinance shall confer to the Grantee the right and 
privilege to construct, erect, operate, and maintain in: upon, along, across, above, over, 
and under the roads now laid out or dedicated and all extensions thereof, and additions 
thereto within the territorial limits of the Lexington-Fayet1e Urban County, poles, \Vires, 
cables, underground conduits, manholes, and otheI" conductors, processors, equipment 
l:Uld fixtures necessary or useful for the maintenance and operation within the territo1ial 
limits of the Lexington-Fayette Urban County of a Cable System for the origination, 
interception and distribution of television and radio signals and any electronic or oprical 
signal penuitted by law. 

(b) The right to use and occupy said roads fo r the purposes herein set forth shall not be 
exclusive, and the Council reserves the right to grant a similar use of said roads to any 
party at any time during the period of the franchise . 
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(c) The Franchise granted herein is non-exclusive. The Government specifically reserves the 
right to grant, at any time, one or more additional franchises for a System 1n accordance 
with State and federal law. 

(d) In the event a future cable franchise overall provides a more favorable balance of benefits 
and burdens, than this Franchise, then this Franchise may be amended to provide such 
more favorable balance. The Government shall be reasonable in its determination 
regarding amendment of the Grantee's franchise to provide that balance. Before 
instituting any litigation with respect to this subsection (d), Grantee shall meet with the 
Government to seek to resolve the matter by mutual agreement and, if requested by the 
Government, engage in mediation. If a cable franchise is granted to a new entrant, 
pursuant to this subsection Grantee shall not abandon cable service in any area in which it 
provides cable service without the cons(,'tlf of the Government. 

(e) Upon the annexation or change of any territory to the Lexington-Fayette Urban County, 
the right and franchise hereby granted shall extend to the territory so annexed to the 
exttmt the Government has authority and all facilities owned., maintained or operated by 
the Grantee located i..vithin, i.mder and over streets and roads of the territory sha11 
hereafter be subject to all terms hereof. The Government shall provide written notice of 
any territorial annexation or change at least ninety (90) days in advance of such 
annexation or change. 

(f) Nothing in this Ordinance shall (i) abrogate the right of Grantee to perform any public 
works or public improvements of any description~ (ii) be construed as a waiver of any 
codes or Ordinances of the Government or of the Governmt-'111' s right to require Grantee 
or any person utilizing the Cable System to secure the appropriate permits or 
authorizations for such use, or (iii) be construed as a waiver or release of the rights of the 
Government in and to the rights*of-way. 

Section 6.DURATION AND ACCEPTANCE OF FRflliG:HIS§ 

The renewal franchise and the rights, privileges and authority hereby granted to Grantee shall 
take effect and be in force from and after final passage thereof, as provided by law, and shall 
continue in force and effect for an initial term of ten (lO) years, provided tliat within thirty 
(30) days after the date of the passage of the franchise the Grantee shall file with the Clerk of 
the Lexington-Fayette Urban County Government its unconditional acceptance of the 
franchise and promise to c.omply \i;.rith and abide by all its provisions, terms and conditions. 
Such acceptance and promi<>e shall be in writing duly executed and sworn to by, or on behalf 
of the Grantee, before a notary public or o1her office authoriwd by law to administer oaths. 
The Grantee and Government shall have the right, upon mutual agreement, to extend the 
franchise for an additional term of five (5} years. 

Section 7 .. .Q_QMPLIA.i'l'CE WJTH APPLICABLE LAWS AND ORDINANCES 

(a) The Grantee shall , at all limes during the life of the franchise, be subject to all JawfuJ 
exercise of the police power by the Government and to such rea<;0nable regulation as the 
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Government shall hereafter provide, provided such exercise or regulation is not 
inc.onsistent with the terms of the franchise granted by this Ordinance. 

(b) If federal or state law or regulations alter the required services, fees, costs, conditions or 
standards upon which the Cable System is to operate, this Ordinance and the franchise 
granted hereunder shall be subj ect to such law or regulations, oonsistent with the 
modified laws or regulations. 

( c) ln addition to the t~'ITTlS and conditions of this Ordinance, Grantee shall be subject to all 
of the provisions of the Lexington-Fayette Urban County Government Code of 
Ordinances, including, but not limited to, Chapter l 7C, and the Zoning Ordinance, as 
well as any future amendments to such ordinances which are generally applicable police
power time, place and manner regulations of the use of the rights-of-way. 

Section 8. LIABILITY AND INSURANCE 

General. The Liability and lnsurance provisions of this franchise define the responsibilities of the 
Grantee to the Government. As used in these Liability and Insurance provisions, the tenn 
"Government" .shall be defined as follows: "Government" m eans the Lexington-Fayette Urban 
County Government and its elected and appointed officials, employees, agents, boards, 
consultants, assigns, volunteers and successors in interest. 

Indemnity. Grantee agrees to indemnify, hold harmless, and defend the Govennnent from any 
and all tosses or claims of whatever kind to the extent that they arise from or are alleged to have 
arisen, directly or indirect) y from the executio~ performance or breach of this franchise by 
Grantee, its employees, agents, servants, owners, principals, lessees, contractors and 
subcontractors, excluding negligence and misconduct on the part of the Government. Titis 
indemnity agreement shall in no way be limited by any financial responsibility, insurance, or loss 
control requirements below and shall survive to the extent permitted by the applicable statute of 
limitations. 

For purposes of th.is Indemnity prov1sion: 

(l) The word "defond" includes, but is not limited to, investigating, handling, 
responding to, resisting, providing a defense for, and defending claims, at 
Grantee's expense, using an attorney selected by the Grantee and approved in 
writing by the Govenunent which approval shall not be unreasonably v.ithheld. 

(2) The word "claims" includes, hut is not Limited to, claims, demands, liens, suits, 
and other causes of action of whatever kind. 

(3) The word "losses" includes, but is not limited to: attorneys' fees and expenses; 
costs of litigation; court or administrative agency costs; judgments; fines; 
pen.al ties; interest, all environmental cleanup and redemption costs of whatever 
kind; and any liability arising from death, injury or damage of any b..ind to any 
person, including employees and agents of Grantee, its servants, owners, 
pri.ncipals, licensees, vendees, lessees, contractors and subcontractors or the 
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Government, and damage to or destruction of any property, including the property 
of the Government. 

(a) Insurance Requirements. Grantee sha1l procure and maintain for the duration of the 
franchise the following insurance against claims for injuries to persons or damages to 
property whic.h may arise from or in connection with the perfonnance hereunder by the 
Grantee: 

(1) Commercial General Liability Insurance with: 

A. Limits of not less than SS,000,000.00 for property damage. 

B. $5,000,000.00 for personal bodily injury or death to any one person. 

C. $5,000,000.00 for bodily injury or death aggree 
occmrence. 

D. Products-Completed Operations coverage. 

E. Personal and Advertising Injury coverage. 

P. Explosion, collapse & underground coverage. 

G. Grantee's certificate of insurance Vlill list as~ate per Single accident Of 
Lex:ington-Fayette Urban County Government, 
officials, employees, and, to the extent they have an insurable interest, its 
agents, boards, consultants, assigns, volunteers and successors in interest." 

H. Additionally, such insurance shall contain endorsement that Grantee's 
insurance coverage shall be primary insurance with respect to the 
Goverrum .. "Ilt. Any insurance or self-insurance maintained by the 
Goverrunent shall be in excess of the Grantee's insurance and shall not 
contnbute to it. 

(2)Comprehensive Automobile Liability Insurance providing limits of not less than 
$5,000,000.00. 

(3) Workers' Compensation lnsunmce as required by the Kentucky Revised Statu1es 
and Employers Liability Coverage equal to $1,000,000 with endorsement that 
insurer shall agree to waive all rights of subrogation against Government for 
losses arising from work perfonned by tbe Grantee for Government. 

(4) The Grantee shall abide by all local, state, and federal insurance regulations. 

(b) Acceptability of Insurers. Insurance is to be placed with josurers qualified to do business 
in the Commonwealth of Kentucky. 
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(c) Evidence of Insurance. Prior to \VIitten acceptance of this Ordinance as required by 
Section. 6, the Government 1s to be furnished Certificates of Insurance reflecting the 
above coverages, and Grantee agrees to provide the Government, the follo"wing: 

(1) Signed renewal Certificates for exph'ing policies; 

(2) New Certificates of Insurance if policies or carriers change during terms of this 
franchise. showing compliance vrith the above Insurance requirements; and 

(3) Copies of Insurance policies upon request. 

(d) Right to Review. Audit and Inspect. Grantee understands and agrees that the Government 
may review, audit, and inspect any and all of Grantee's relevant records and operations to 
insure compliance with rhese Insurance requirements. 

(e) Safety and Loss Control. Grantee agrees to adhere to and comply with all Federal, State 
and Local safety and environmental laws, regulations and Ordinances. The Grantee shall 
provide all safeguards, safety devices and protective equipment necessary to protect the 
life, health, safety and property of all persons on the job site, the public and the owner as 
required by applicable Federal, State and local law. 

(f) Maintenance of Insurance. The insurance required in this Section 8 sha11 not be 
suspended, voided, canceled by the Grantee, reduced in coverage or in limits except after 
thirty (30) days prior written notice by certified mail, return receipt requested to the 
Government, Divislon of Risk Management, 200 F,ru,1 Main Stroot, Lexington, KY 
40507. 

(g) Definition of Default. Grantee understands and agrees that the failure to comply with any 
of these insurance, safety or loss control provisions (including with, among other things, 
Section 8(f)) within ten (10) business days after notice from the Government that the 
Grantee is not in compliance shall constirute a default under this Ordinance. The 
Government may elect, at its option, any single remedy or any combination of remedies, 
as available, including but not limited to, purchasing insurance and charging Grantee for 
any such insurance premiums purchased, or terminating the Grantee's franchise. The 
date of default with respect to Section 8(t) shall relate back to the date of breach, without 
regard to the date on which notice is provided by the Government. 

Section 9. LEITER OF CR.EDIT 

(a) Within thirty (30) days after the grant and acceptance of this franchise, the Grantee shall 
arrange for, and shall deposit with the Government, a letter of credit from a financial 
institution in the amount of fifty thousand dollars ($50,000.00). The letter of credit shall 
be used to insure the faithful pe.rfonnance by the Grantee of all of the provisions in this 
Ordinance; and compliance with all orders, permits and directions of any agency, 
commission, board, department, division or office of the Government having jurisdiction 
over its acts or defaults under this Ordinance and the payment by the Grantee of any 
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claims, liquidated damages, lien.5 and/or taxes due the Government ·which may arise by 
reason of the construction, operation or maintenance of the System. 

(b) The letter of credit shall be maintained at fifty thousand dollars ($50,000.00) during the 
entire 1erm of the franchise, even if amounts are withdrawn pursuant to subsections (a) or 
(c) of this section. 

(c) ff the Grantee fails, after receipt of thirty (30) days written notice, to pay to the 
Government any claims, liquidated damages, liens andJor taxes due the Government, or 
fails to repay the Government, within such thirty (30) days, any damages, costs or 
expenses which the Government is compelled to pay by reason of any act or default of 
the Grantee in connection with the Grantee 's franchise; or fuils, after thirty (30) days 
written notice of such failures by the Grantee to comply with any provision of this 
Ordinance which the Govenunent reasonably determines can be remedied by demand on 
the Jetter of credit (subject to compliance with the procedure described in Section 34(c)), 
the Government may immediately request payment of the amount thereof, from the letter 
of credit. Upon such request for payment, the Government shall notify the Gnmtee of the 
amount and date thereof. 

(d) The rights reserved to the Government \vi.th respect to the letter of credit are in addition 
to all other rights of the Government, whether reserved by this franchise or a\.lthorized by 
law, and no action, proceeding or exercise of a right with respect to such letter of <.,Tedit 
shall affect any other right the Government may have. 

(e) The letter of c..Tedit shall contain the following endorsement: 

"It is hereby understood and agreed that this letter of credit may 
not be canceled or not renev.:ed by the surety nor the intention to 
cancel or nor to renew be stated by the surety until thirty (30) days 
after 'Ill.Tritten notice to the Government of surety's intention to 
cancel or not to renew." 

Sec6on 10. PAYMENT TO THE GOVERNMENT 

(a) Payments shall be made at the times and in conformance with tbe requirements of 
applicable law, currently Kentucky Revised Statures, Chapter 136, as revised by House 
Bill 272 (Tax Modernization) in the 2005 Regular Session of the Kentucky General 
Assembly {the "Kentucky Franchise Law"). Additionally, the Government may at any 
time impose any fees or taxes consistent with state or federal law, including, but not 
limited to property taxes, and occupational license fees but excluding and never including 
Franchise Fees except to the extent allowed by subsection (c), below. 

(b) The excise tax distribution from the state is not a payrnenl in lieu of any tax, fee or other 
assessment ex.cL'Pt as specifically provided in this Ordinance, or as required by applicable 
law. By way of example, and not limitation, permit fees and business license taxes are not 
waived and remain applicable as provided by Jaw to the extent they are not Franchise 
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Fees. Such payments shall be made at the times and m conformance wi th the 
requirements of the Cable Ordinance. 

(c) Government may not co11ect Franchise Fees from Grantee except to the extent allowed by 
this subsection (c). If at any time Kentucky law is changed to allow the collection of 
franchise Fees by the Grantee, (i) Grantee shall pay Franchise F ecs for the reason that the 
Roads to be used by the Grantee in the operation of its system within the boundaries of 
the Lexington-Fayette Urban County Government are valuable public properties, 
acquired and maintained by the Government at great expense to its taxpayers, and that the 
grant to the Grantee to use said Roads is a valuable property right without which the 
Grantee would be required to invest substantial capital in right-of-way costs and 
acquisitions, and (ii) the Franchise Fee iJhal1 be in an amount equal five percent (5%) of 
Grantee's Gross Revenue. 

(d) Grantee agrees to timely pay all of the fees applicable to Grantee associated with Chapter 
l 7C of the code of ordinances, including any future amendments. Nothing herein shall be 
deemed a waiver of any right of Grantee to challenge the imposition of any fee as 
inconsistent with applicable law. 

(e) Subject to Section 622 of the Communications Act and the Kentucky Franchise Law, the 
payment of the Franchise Fee shall be in addition to any other tax or payment owed to the 
Government by Grantee. 

(f) If any Franchise Fee is owed to the Government under subsection (c), above, it shall be 
payable quarterly to the Government and fhe Grantee shall file a complete and accurate 
report, signed by and certified as accurate by an officer of the Grantee, of all Gross 
Revenues received within the territorial limits of the Lexington-Fayette Urban County 
Government during the previous three montb period, and said payment shall be made to 
the Government no later than forty-five (45) days after the expiration of the quarter when 
due. The Gross Revenue report from operations of the Grantee within the franchise area 
shall include: a schedule of Gross Revenue by category by month; a schedule of the 
number of Subscribers by category of service by month; and a schedule of Gross 
Revenue upon which the Franchise Fee is based. 

(g) If any Franchise Fee is owed to the Government under subsection (c), above, upon 
reasonable notice, the Government shall have the right during Norma] Business Hours to 
inspect the Grantee's relevant revenue records at the Grantee's office, the right to audit 
and to re-compute any amounts determined to be payable under this Ordinance; provided, 
however, that such audit sha11 take place within twelve (12) months following the close 
of each of the Grantee's fiscal years. If, as a result of such audit or review, the 
Government detennines that Grantee has underpaid its fees to the Government in any 
twelve (12) month period by ren percent (10%) or more, then, in addition to making full 
payment of the relevant obligation, Grantee shall reimburse the Govennnent for all of the 
reasonable costs associated with the audit or review, incJ-uding costs for attorneys, 
accountants and other consultants. Any additfonal amount due to the Government as a 
result of an audit or revte\\' shalJ be paid within the thirty (30) days following written 
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notice to the Grantee by the Government, which notice shall include a copy of the audit 
report and copies of all invoices for which the Government seeks reimbursement. 

(h) In the event that any fr-anchise payment or recomputed amount is not made to the 
Goverrunent on or before the applicable dates heretofore specified, interest shall be 
charged from such date at the annual rate of2% over prime interest rate. 

(i) The Government reserves the right to require the Grantee, to collect any consumer or 
other tax or other fee that may be lmvfully imposed by the Government, the 
Commonwealth of Kentucky, or the federal government on Cable Services. 

(j) No acceptance of any payment by the Government shall be construed as an accord and 
satisfaction that the amount paid is in fact the release of any claim that the Government 
may have for further or additional sums payable under this Ordinance. 

Section 11. NON-W AIYER 

Except as provided in federal law, Grantee shall not be excused from complying with any of 
the terms and conditions of this Ordinance by any failure of the Government, upon any one 
or more occasions, to insist upon the Grantee's performance or to seek Grantee's compliance 
with any one or more of such terms or conditions. 

Section 12. CONUITIONS OF ROAD OCClJPA,NCY 

(a) General Grant of Right. The Grantee acquiring this franchise shall have the right and 
privilege of construc..1:ing, erecting, operating and maintaining a Cable System, equipment 
and apparatus, upon, through, along, under and over the Roads •vithin the territorial 1imits 
of the Lexington-Fayette Urban County Government; subject to the provisions hereof and 
to all powers (including police power) inherent in, conferred upon or reserved to said 
Government. 

(b) Conditions. 

(I) Grantee must fully comply with the prov1s1ons of Chapter J 7C of the code, 
including any future amendments. To the extent of any conflict between or among 
the provisions of this franchise and Chapter 17C of the code, this franchise shall 
apply. 

(2) When the Grantee enters upon any Road for the purpose of constructing, erecting, 
operating, maintaining and/or removing equipment and apparatus, it shall 
prosecute the work, at its own cost and expense, with due diligence and shall dig 
and close up all trenches and exposed places as rapidly as possible, and shall 
leave the Roads in the same condition as when it entered the same for said 
purpose or purposes. To the extent required of other parties i.vith facilities in the 
rights-of-way, All such repairs shall be maintained by the company for one (1) 
year in as good condition as the remainder of said Road. Jn tbe event the Grantee 
fails, refuses or neglects to comply with the above provisions, the Government 
shall have the right, notwithstanding any other provision of this Ordinance, after 
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notice in writing having first been given to the Grantee, or any officer or agent 
representing it, to do said work or make said repairs, and the cost and expense 
thereof shall be paid to the Government by the Grantee within thirty (30) days 
from the date on which an itemized bill is presented to the Grantee. 

(3) In the coru,tru.dion or reconstruction or maintenance or removal of any of said 
equipment and apparah1s, the Grantee shall have due regard for the rights of the 
Govenunent and others, and shall not interfere with, or in any way injure the 
property of the Government or others, under, on, or above the ground. Said 
Grantee shall comply with all the laws of the Commonwealth of Kentucky and 
Ordinances of the Government as to placing lights, barricades, Hags, danger 
signals or warning signs and shall be liable for any and all damage that may arise 
by reason of Grantee's failure or neglect to comply \vith such Ordinances and 
laws. Work by the Grantee hereunder shall be done in a workmanlike manner and 
so as not to unnecessarily interfere with public use of any of said Roads. 

(c) Government Changes. 

(1) Whenever the Government or any of its departments, agencies and/or agents, 
servants or employees sh.all grade, regrade, construct, reconstruct, widen or alter 
any Road or shall construct, reconstruct, repair, maintrun or alter any other 
municipal public works (including but not limited to storm sewers, sanitary 
se\vers and street lights) therein, it shall be the duty of the Grantee, after receiving 
thirty (30) days notice by the Government, to change, remove, relay and relocate 
its equipment and apparatus, poles, wires, cables, conduits and other fixtures, in 
the Road at its own expense so as to confom1 to the established grade or line of 
such Road and so as not to interfere with such municipal public works so 
constructed, reconstructed or altered. 

(2) Tue Grantee shall be gi.ven access to all Road plans and specifications in 
possession of the Government. 

(d) The Grantee shall, at the request of any Person holding a movli1g permit issued by the 
Government, temporarily raise or lower its wires to permit the moving of buildings. The 
expense of such temporary removal or raising or lowering of wires shall be paid by the 
Person requesting the same, and the Grantee shall have the authority to require such 
payment in advance. The Grantee shall be givt.,'Il not less than ten (10) business days 
advance notjce to arrange for such temporary "~'ire changes. 

(e) The Grantee sha11 have the authority to trim trees upon and overhanging public Roads so 
as to prevent the branches of such trees from coming in contact with the wires and cables 
of the Grantee. Any trimming, removal or other disturbance of trees shall confonn to all 
Ordinances, requirements and directives of the Government. 

(f) In all areas within the territorial limits of the Lexington-Fayerre Urban County 
Govenunent, where the cables, wires, and other like facilities of public utilities are placed 
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underground, the Grantee shall place its cables, wires, or other like facilities 
underground. 

(g) The Grantee shall provide plans and specifications for all construction within streets to 
the Government for its review at least 30 days prior to the start of construction. Any 
generally required approval of the Government is necessary before construction 
commences. This provision shall apply to each constniction sequence if the construction 
is accomplished in phases. 

(h) In addition to the provisions contained in this section, Grantee shall comply with all 
generally applicable local Ordinances pertaining to Road occupancy. 

(i) 'lbe Government acknowledges that the vast majority, if not all, of Grantee's faci lities 
that are or would be used to provide Cable Service are or would also may be used to 
provide services other than Cable Service, such as, but not limited, to 
telecommunications and broadband service ("Mixed Use Facilities"). To the extent that 
such Mixed Use Facilities use or would use public rights-of-way and such use is also 
governed by an ordinance or written agreement other than this Ordinance, the provisions 
of this Section 12 shall not apply to Mixed Use Facilities. 

Section 13. ERECTION~ REMOVAL AND COMMON USES OF POLES 

(a) No poles or other wire-holding structures to be used exclusively for th.e provision of 
Cable Service shall be erected by the Grantee without generally required prior approval 
of the Government with regard to need, location, height, type, and any otber pertinent 
aspect. However, no location of any pole or wireholding structure of the Grantee shall be 
a vested interest and such poles or structures shall be removed or modified by the Grdiltee 
at its own expense whenever the Government determines that the public health, welfare 
and/or safety would be enhanced thereby. 

(b) If Grantee locates distribution facilities to be used exclusively for the provision of Cable 
Service where poles or other wireholding structures already existing for use in serving the 
Lexington-Fayette Urban County are available for use by the Grantee, but it does not 
make arrangements for such use, the Government may require the Grantee to use such 
poles and structures if it de1ermincs that the public health, welfare and/or safety would be 
enhanced thereby and if the tenns of the use available to the Grantee are just and 
reasonable. 

(c) "\Vnere the Government or a public utility serving the Government desires to make use of 
the poles or other wire-holding structures of the Grantee that are used excJusively for the 
provision of Cable Service, but agreement thereof with the Grantee cannot be reached, 
the Council may require the Grantee to permit such use for reasonable and proper 
consideration consistent '.Vith applicable law, if the Counci l determines that the use would 
enhance the public health~ welfare andior safety and if such use would not undu1y 
interfere \vith Grantee's operations. 
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( d) As further consideration for the granting of the franchise, the Grantee sha1J pemiit the 
Government, at no charge, to utilize conduit duct and/or dark fiber space owned 
exclusively by the Grantee within 1he j-urisdictiona1 limirs of the Government when and 
for as long as such space is vacant, avai lable, and not reserved for future use; provided, 
however, that the facilities of the Government which use Grantee's conduit duct or 
raceway space shall not, in the Grantee ' s sole discretion, interfere wjth the Grantee's 
technical operations and/or performance or compete directly iwi.th any services provided 
by the Grantee (or made available to th1rd parties for the purpose of providing such 
services), which for the avoidance of doubt, are not l.imjted to Cable Service but, instead, 
include, among other things, telecommunications and broadband services. Subject to the 
foregoing, this space shall only be used for police and fire alann systems, traffic control 
and traffic signal interconnection systems, municipal data processing, interconnection 
systems, and other municipal government purposes. The Government's use of the 
conduit duct andlor dark fiber space shall be subject the terms and conditions described in 
any tariff provisions pertaining to such use by a cable television operator, as such term 
may be used therein, other than those provisions calling for the payment of charges or 
fees. For purposes of this ordinance, the phrase "conduit duct and/or dark fiber space" 
shall be limited to structures in which cables or \vires may be installed and enclosed 
raceways for conductors, cable and/or wire and for avoidance of doubt, shall not include 
cables and/or wire placed in such structures that are not owned by parties other than the 
Government, such as Grantee or other users of such structures. 

Section 14. ~9NSTRUCTION ~'fAl'lDARDS AND SEECIFICeJIONS. 

(a) The Grantee shall at all tilnes comply with the following codes and standards to the e}l.'tent 
that such codes and standards are applicable and consistent -with local Jaw: (i) National 
Electrical Code (published by National Bureau of Fire Undenvriters)(however the 
Government reserves the right to require, by generally applicable ordinance, observation 
of greater standards of safety than said Code); (ii) Standards of Good Engineering 
Practices for Cable Measurements on Cable Televisions Systems (published by National 
Cable Television Association); (iii) standards of the Occupational Safety and Health 
Administration; and [(iv) Standards for Steel Antenna Towers and Antenna Supporting 
Structures (published by the Engineering Department of the Electronic Industry 
Associations)]. To the extent that such codes and standards are inconsistent with other 
provisions of this franchise or with local law, the latter wiH govem. 

(b) All new construction and new installation shall comply with the National Electrical 
Safety Code (published by the National Bureau of Standards). 

(c) Installation and physical dimensions of any to,,rer constructed for use in the Cable System 
shall comply with an appropriate Federal Aviation Agency regulations. 

(d) Any antenna structure in the Cable System shall comply, to the extent applicable, with 
Construction, Marking and Lighting of Antenna Structures, 47 C.F.R. § 17. l et seq. 
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(e) The Grantee shall at all times use ordinary care and shall install and maint.a:in in use 
commonly accepted methods and devices for preventing failures and accidents which are 
likely to cause damage, injuries, or nuisances to the public_ 

(f) The Grantee shall oonstruct and operate the system and related facilities in accordance 
with all generally accepted related indubtry codes and standards that are applicable. 

(g) To the extent that such Mixed Use Facilities use or would use public rights-of-way and 
such use is also governed by an ordinance or written agreement other than this 
Ordinance, the provisions of this Section 14 shall not apply to :Mixed Use Facilities. 

Section 15. LINE EXTENSIONS 

(a) The Grantee is hereby authorized to provide Cable Services over a Cable System within 
the jurisdictional boundaries of the Government, including any areas annexed by the 
Government during the term of this Franchise. The parties acknowledge that Grantee is 
the not the first entrant into the wireline video market in the Government' s jurisdictional 
boundaries. The Government acknowledges the Grantee's position that as a new entrant, 
investment in and expansion of Grantee's Cable System should be driven by market 
success, and not a contractual requirement for ubiquitous coverage. The Grantee 
acknowledges that the Government desires witeline competition throughout the entire 
Government jurisdictional boundaries so all residents may receive the benefits of 
competitive Cable Services. 

(b) Within ninety (90) days of the Efiective Date, Grantee shall submit an affidavit or a 
corporate officer attesting to the portion of Dwelling Units within the Government {using 
140,000 as the denominator) to which Grantee is technically capable of providing Cable 
Service as described in this Ordinance without deployment of additional non-customer 
premises facilities to a degree of accuracy of no less than 2.5 percentage points 
("Baseline Coverage Threshold"). 

(c) Grantee shall not be obligated under this Franchise to expand the provision of Cable 
Service beyond the Baseline Coverage 'Diresbold until 27.5% of the Dwelling 'Units in 
the Initial Coverage Threshold purchase Cable Services from Grantee ("Initial 
Subscription Threshold"), as reported annually pursuant to Section 39(d). Once the 
Grantee achieves the lnitial Subscription Jb.reshoJd, determined with reference to the 
annual report submitted pursuant to Section 39{d), an Additional Coverage Threshold 
shall be set that shall be an additional 15% of the Dwelling Units in the Government 
("Additional Coverage Threshold"). Thus, for example, i.f the Baseline Coverage 
Threshold were 40%, once the Initial Subsciiption Threshold is met, the Additional 
Coverage Threshold would be 55%. Grantee shall have two years and three months from 
the close of the fiscal year for which the Grantee first reported (pursuant to Section 39(d)) 
achieving the Initial Subscription Threshold to increase the munber of Dwelling Units to 
which it is capable of providing service to the Additional Coverage Threshold. For the 
avoidance of doubt, to the exten1 that Grantee met the Initial Subscription Threshold prior 
to the fourth quarter of its fiscal year but, at lhe end of such fiscal year did not meet the 
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Initial Subscription Threshold, such Initial Subscription Threshold would nevertheless be 
deemed to have been met. 

(e) Grantee shall not be obligated under this Franchise to expand Grantee's Cable Service 
offering beyond the Additional Coverage Threshold until 27.5% of the Dwelling Units in 
the Additional Coverage Threshold purchase Cable Services from Grantee ("Additional 
Subscription Threshold")., as reported annually pursuant to Section 39(d). Once the 
Grantee achieves the Additional Subscription Threshold, determined with reference to the 
annual report submitted pursuant to Section 39(d), the Additional Coverage Threshold 
shall be adjusted to be an additional 15% of the Dwelling Units in the Government. 
Thus, for example, if the Baseline Coverage Threshold were 40%, the initial Additional 
Coverage Threshold would have been 55%, and, once that initial Additional Coverage 
Threshold were met, a new Addttional Coverage Threshold would be established at 70%. 
Grantee shall have two years and three months from the close of the fiscal year for which 
the Grantee first reported (pursuant to Section 39(d)) achieving an Additional Coverage 
Threshold to increase the number of Dwelling Units to which it is capable of providing 
service to the newly-increased Additional Coverage Threshold. For the avoidance of 
doubt, to the extent that Grantee met an Additional Subscription Threshold prior to the 
fourth quarter of its fiscal year but, at the end of such fiscal year did not meet the 
Additional Subscription Threshold, such Additional Subscription 1breshold would 
nevertheless be deemed to have been met. 

(t) The process described in subsection ( e) shall be repeated until Grantee is capable of 
providing service to 98% of the Dwelling Units in the Govenunent ("Maximum 
Coverage Requirement"). For avoidance of doubt, under no circumstances shall 
subsection (e) be interpreted to require Grantee to be capable of providing Cable Service 
to more than 98% of the Dwelling Units in the Government. 

(g) At such time a~ Grantee is required to meet a 98% coverage obligation, Grantee shall alSD 
be required to offer Cable Service to all Dwelling Units within five thousand (5,000) 
route-feet of the nearest network aggregation point at which Cable Service is distributed, 
but shall not be required to relocate or add network aggregati.on points to so long as the 
98% coverage obligation is met. 

(h) As part of its initial deployment in the Government, Grantee commits to offer Cable 
Service to a significant portion of the Government that falls below the median income 
level as measured by census block group data. At the Government's re.quest, Grantee \Viii 

meet with the Government, not less than quarterly, to demonstrate that it has met this 
commitment. 

(i) For purposes of this Section 15, Grantee and the Government stipulate that there are 
140,000 Dwelling Units in the Government, although Grantee, at iis option, may elect in 
writing to have the basis for its obligations in this Section 15 be based on a different 
number of Dwelling Units to the extent that such figure is based on federal, state, or local 
government-published data released subsequent to the Effective Date. 

Section 16.:ACCESS TO COM .. Tvit!NICATIQ_NS FACILITIES A.ND PROGRAMMING 
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.(a) The Grantee shall provide TDD (or equivalent) equipment at the Grantee's office that will 
allow such subscribers to contact the Grantee for any reason relating to the system. 

(b) All television signals transmitted on the cable system shall include any associated closed 
captioning infonnation for the hearing impaired provided by the programming originator 
and DVR equipment provided by the Gnm.tee shall be capable of recording all television 
signals transmitted on the cable system which include associated dosed captioning 
information for the hearing impaired. 

Section 17. PUBLIC EDUCATIONAL AND GOVERNMENTAL CPEG) CH.Ai'l"NELS 

(a) The Grantee shall dedicate and activate at no cost to the Government channels for the 
carriage of non-commercial public, educational and governmental access which shall be 
available to all subscribers served by the cable system as follows: 

(1) one (1) full-time public access channel; 

(2) one (1) full-time government access channel (herein after referred to as "GTV3"); 

(3) one (1) full-time access channel for the Fayette County School system; 

(4) one (1) full-time access channel for the Fayette County Library; and 

(5) two (2) full-time access channels for the University of Kentucky. 

(b) All channels designated for PEG access purposes shall be available for PEG access 
programming on a 24-hour basis subject to the provisions of this section. Neither the 
Grantee nor the Government shall engage in any program censorship or other control of 
the content of the access programming on the cable system, except as otherwise permitted 
or require.d by law. 

(c) Public Access Channel Interconnection. 

(1) The Government acknowledges that it is in the public interest for all providers of 
Cable Service in its jurisdiction to offer a public access channel with the same 
programming and programming schedule so as to eliminate the need for 
duplicative production and to ensure consistent and predictable programming 
schedules between what may be multiple providers of Cable Service within the 
jurisdiction. 

(2) To the extent that Grantee does not operate a public access studio of its own, 
Grantee shall be obligated to make comm(:,Tcially-reasonable efforts to obtain, at 
Grantee 's own expense, Public Access Content from a party that operates a public 
access studio, to the extent that a party does so. 

(3) To the extent that Grantee's commercially-reasonable efforts to obtain such 
content are un.success:fuJ, Grantee's obligation to provide a public access channel 
pursuant to Section l 7(a) shall be deemed to have been fulfilled, subject to the 
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following: 

(A) Prior to providing Cable Service without a public access channel, Grantee 
must have engaged in no less than three (3) months of commercially
reasonable effort<> to secure access to the Public Access Content. Such 
period may have been completeJy prior to the Effective Date. 

(B) Commencing on the Effective Date or in the first calendar month in which 
Grantee offers Cable Service without a public access channel, no less than 
once per calendar month or within ten (IO) business days of 1nitten 
request, but no more frequently than twice in any calendar month, Grantee 
must provide the Government a "vritten description of commerciaJly
reasonable steps that it has taken in attempting to secure access to the 
Public Access Content. Grantee's continuing obligation to engage in such 
commercially-reasonable efforts shall expire six (6) months after 
beginning to provide Cable Service, although Grantee shall be obligated 
not to unreasonably refuse a commercially-reasonable off er from a paity 
that operates a public access studio in a manner that would be contrary to 
Sections 17(c)(4)(A) and (B). 

(C)For avoidance of doubt, Grantee shall be deemed to be eng-dging in 
commercially-reasonable efforts to obtain the Public Access Content 
during periods in which the Grantee is awaiting provisioning of necessary 
faci1ities by a party that provides a public access channel within the 
Government at the time. 

(4) For purposes of th.is Section 17(c), Grantee shall not be considered to have been 
engaged in commercially-reasonable efforts under any of the following 
conditions: 

(A)It is unwilling to reimburse the party that operates a public access studio 
no less than annually for a share of reasonable actual public access studio, 
program processing, and program scheduling costs (which may include an 
allocation of staffing and overbead) attributable to the creation and 
processing of Public Access Content based on a reasonable estimate of 
Grantee's share of the wireline video market in the Government for each 
of the period of time to which such payment pertai.n.s. 

(B) It is unwilling to pay market-based retail rates for video signal transport 
faciliti.es reasonably necessary for the Public Access Content to be 
delivered to Grantee by the party operating a public access studio s110uld 
such party be unwilling to permit Grantee to acquire the Public Access 
Content at the Grantee's premises. 

Section 18. E~·1ERGENCY ALERT OVERRIDE Ab1D CH.A~1EL 

(a) The Grantee shall comply with applicable Federal and Kentucky law and regulations 
regarding the Emergency Alert System and, to the extent not consistent therewith, shall 
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incorporate into its cable telel"ision system the capability which will permit the 
(](ivemment, in times, of emergency, to override, by remote access, the audio of all 
channels simultanrously. 

(b) The availability of this service is provided for the benefit of the community and neither 
the Government nor the Grantee nor any of their agents, employees, or officers shall be 
liable in any manner for failure to use or for misuse of the override system. 

As provided in applicable law, the Grantee shall cooperate with the Government in the use and 
operation of the emergency alert ovenide system. 

Section 19.,&'l"TENNAS AND ANTENN A. SlAfJTCF.IES 

The Grantee shall not, as a condition to providing Cable Television Service, req11ire any 
Subscriber, or potential Subscriber, to remove any existing antenna for the receipt of over
the-air television signals. 

Section 20, STANDBY POWER 

The Grantee shall install and maintain equipm(..'1lt capable of providing two (2) hours standby 
power for the Headcnds. 

SeLiion 21. _PROOF OF PERFORMANCE TESTING 

(a) Tests and Measurements Generally. Tests and measurements to ensure compliance with 
technical standards shall be performed in a mrumer that is consistent with the provisions 
of 47 C.F.R. 76.609, et seq., to the extent applicable and as amended from time to time. 

(b) Government's Rights. 

(1) When there have been similar complaints made, or where there exists other 
ev1dence, which, in the reasonable judgment of the Government, casts doubt on 
the system's compliance with FCC technical standards or any of the standards 
contained in this Ordmance, the Government shal l have the right and authority to 
compel the Grantee to produce copies of the reports of testing perfonned to 
comply with Section 2l(a) above with respect to the performance of the Cable 
System of the Cn·antee or to test, analyze and rnport on the perfonnance of the 
system . Such test or tests shall be made, and the reports of such test or tests shall 
be delivered 10 the Government as required in Section 22. 

(2) The Government' s right under this provi.sion shall include, but not be limited to, 
requiring test.;;, analyses, and reports covering specific subjects and characteristics 
based on complaints or other evidence when and under such circumstances as the 
Government has reasonable grounds to believe that the complaints or other 
evidence rcq_uire that tests be performed to protect the public against substandard 
Cable Service. 
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(3) Said tests and analyses shall be supervised ~ya registered professional engineer, 
not on the permanent staff of the Grantee and selected jointly by the Government 
and the Grantee. The aforesaid person sl1all sign all records of special tesl~ and 
forward to the Government such records with a report interpreting the results of 
the tests and recommending actions to be taken by the Govemment. Any tests or 
measurements required by the Government to be taken pursuant to this Section 
should be reported to the Government within fourteen (14) days after such tests or 
measurements are performed. Such report shall include the following infonnation: 
the nature of the complaint which precipitated the special tests; what syskrn 
component was tested, the equipment used and procedures employed in said 
testing; the results of such tests; and the method in which such complaints were 
resolved. 

(4) The costs of testing required under this Franchise shall be borne by Grantee if the 
tests demonstrate the Grantee is not in compliance with applicable FCC standards. 
Otherwise, the cost shall be borne by the Government. 

Section 22. PROOF OF PERFORJvfANCE RECORDS 

(a)(l) The results of an tests and measurement'i required to be taken by the Grantee in 
Section 21 of th.is Ordinance shall be delivered to the Government within thirty (30) days 
after such tests or measurements are performed upon request. 

(a)(2) Upon request, the Grantee sha11 prepare a technical report that describes details of 
any initial cable system construction plans as described in this section. The technical 
report shall include the following details and be submjtted and approved by the 
Government before construction: 

A. Justification of the site selected, including: 

i. listing of television and FM radio stations carried on the system 

ii. location of microwave tenninals 

iii. location of local origination centers 

iv. location of antenna site 

v. distance from antenna site to farthest area served by the system 

vi. height of tower 

vii. height of antenna si te in relation to average terrain 

viii . accessibility of antenna site all year round 

ix. local construct ion restrictions on tower 
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x. power availability for antenna site 

xi. location of antenna arrays on the tower 

xii. direction of desired signal sources 

xiii. analysis of potential sources of interference in the nearby 
environment. 

B. System information, including: 

i. statement of adherence to construction standards 

ii. as-built drawings of the system 

iii. description oflocal origination equipment 

iv. signal level readings for all active channels at all amplifier locations, 
trunk input and output, and bridge output 

v. identification of trunk and feeder cables 

vi. calculations of system temperature capabilities. 

(b) Should any of the following occur, the Grantee must notify the Government with 
particulars: 

(1) addition to, deletion of, or change in channel position of a channel; 

(2) change in location of head end; and 

(3) interconnection with other cable systems. 

Section 23. PERFORMANCE EVALUATION SE~~IONS 

(a) The Government may hold performance evaluation sessions after providing written 
notice to Grantee no less than thirty (30) days prior to such evaluation sessions. All such 
evaluation sessions shall be open to the public. 

(b) Special Evaluation Sessions. Special evaluation sessions may be held at any time during 
the tenn of the franchise at the request of the Government or the Grantee. 

(c) All evaluation sessions shall be open to the public and announced :in a newspaper of 
general circuJation in accordance with legal notice. 

(d) Topics wliich may be discussed at any scheduled or special evaluation se."ision may 
include, but not be limited to: service; applic.ation of new te~hnologies; system 
pcrfonnance; services provided; programming offered; customer complaints: privacy; 
amendments to this ordinance; judicial and FCC rulings: and line extension po1icies. 
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(c) Members of the general public may add topics either by working tbrougb the negotiating~ 
parties or by presenting a petition. If such a petition bears the valid signatures of fifty 
(50) or more residents of the Lexington-Fayette Urban County, the proposed topic or 
topics shall be added to the list of topics to be discussed at the evaluation session. 

Section 24. OPERATIONAL STANDARDS 

(a) The Grantee shall put, keep, and maintain all parts of the system in good condition 
throughout the entire franchise period. 

(b) Upon the request for service by any person located within the franchise territory, the 
company shall. ·within 30 days, furnish the requested service to such person subject to 
terms of the line extension policy in Section 15. 

(c) The Grantee shall render efficient service, make repairs promptly, and interrupt service 
only for good cause and for the shortest time possible. Such interruptions, insofar as 
possible, shall be preceded by notice and shall occur during periods of minimum system 
use. 

(d) Grantee shall not allow its cable or other operations to interfere with television reception 
of persons not served by Gran.tee, nor shall the system interfere with, obstruct or hinder in 
any manner, the operation of the various utilities serving the residents within the confines 
of the Lexington-Fayette Urban County Government. 

(e) The Grantee shall continue, through the tcnn of the franchise, to maintain the technical 
standards and quality of service set forth in this Ordinance. 

(f) If a subscriber requests a digital video recorder ("DVR'') from the Grantee, the DVR 
shall be fuUy operational. 

Section 25. CONSUMER SERVICE STANDARD~ 

(a) Office Hours and IekpboneAvailability. 

(1) Knowledgeable, qualified, company representatives shall be available to respond 
to customer telephone inquiries Monday through Saturday during normal bus1ness 
hours. Telephone inquiries after nonnal business hours, if not answere<l by 
company representatives, shall be answered by automated equipment_ 
Additionally, based on community needs, Grantee shall staff telephones for 
supplemental hours on weekdays andfor weekends. 

(2) Under Normal Operating Conditions, telephone answer time by a Customer 
representative, including wait time, and the time required to transfer the call, shall 
no t exceed thirty (30) seconds. If the call needs to be transferred, transfer time 
shall not exceed thirty (30) seconds. These standards shall be met no less than 
ninety percent (90%) of 1hc time under Nonnal Operating Conditions, measured 
on an annual basis. 
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(3) Under normal operating conditions, the customer shall receive a busy signal less 
than three percent (3%) of the total time that the Grantee's office is open for 
business. 

(4) Grantee shall maintain a customer service office within the Lexington-Fayette 
Urban County capable of accepting payments, adjusting bills, and resp011ding to 
other service concerns. The customer service office shall be open at least between 
9:00 am and 7:00 pm Monday through Friday and 9:00 am and 4:00 pm on 
Saturday, excludfog holidays. Grantee shall operate a call center that can set up 
installation appointments, resolve complaints and respond to technical service 
calls and/or technical service e-mails. 

(5) Customers wh.o a.re not satisfied after speaking with an initial customer service 
represen1ativc may ask to speak with a supervisor. 

(6) Grantee shall pennit customers to return cable equipment by U.S. mail, UPS or 
similar delivery method at the Grantee's expense and shall advise customers of 
this option when customers inquire about returning equipment. 

(b) Installations, Outages and Service Calls. Under nonnal operating conditions, each of the 
foUowing four standards will be met no less than 95% of the time measured on an annual 
basis. 

(1) Standard installations shall be performed wi.thin seven business days after an 
order has been placed. "Standard installations" are up to 150 feet from the 
existing distribution system. Subscriber service representatives shall appropriately 
identify them.selves \Vith Grantee-issued picture identification and, upon request, 
means of verification, before entering the property. 

(2) Excluding those simations beyond the control of the Grantee, the Grantee shall 
respond to service interruptions promptly and in no event later than 24 hours. 
Other service problems ~ill be responded to within 36 hours during the nonnal 
workweek. 

(3) Subscribers experiencing service outages for which Grantee or its equipment is 
responsible shall be credited with one day's service for each day during which the 
subscriber experiences an outage of four or more hours upon request. 

(4) The appointment v.wdow alternatives for installations, service calls, and other 
installation activities will be either a specific time or a ma~imum four-hour time 
block Additionally, based on community needs, the Grantee shall schedule 
supplemental hours during which appointments can be set. 

(5) If at any time an installer or technician is running late, an attempt to contact the 
customer shall be made. The appoi.utment may be rescheduled as necessary at a 
time which is convenient for the customer. 

(6) All service technicians and installers shall be appropriately trained. 
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( c) Grantee shall comply with FCC customer service standards_ In the event of an 
inconsistency between FCC customer service standards and the tenns of this Franchise, 
the Franchise shall control. 

( d) Grantee shall designate an employee who shall serve as ombudsman whom the City may 
contact in order to resolve any outstanding customer service issues. Grantee shall provide 
to the City the email address and individual business telephone number for such 
employee. 

Section 26. COMP.LAINT PROCEDURE 

(a) Government Official Rcsp,onsible. The Office of the Mayor is designated by the 
Government as having primary responsibility for the continuing administration of the 
franchise and implementation of complaint procedures. 

(b) Subscriber Notice of Complaint Procedures. The Grantee shall establish procedures for 
receiving, acting upon, and resolving Subscriber technical, customer service, Cable 
Service, and billing complaints. The Grantee shall furnish a notice of such procedures to 
each Subscriber at the time of jnitial subscription to the system as required by Federal 
regulations. 

( c) Complaint Records. The Gr<diltee shall maintain a written record or "log", listing date and 
lime of written customer technical, customer service, Cable Service, and billing 
CDmplaints, describing the nature of the technical, customer service, Cable Service, and 
billing complaints and when and what action was taken by the Grantee in response 
thereto; such record shall be kept at Grantee's local office, for as long as business needs 
require (but for not less than two (2) years), and shall be available for inspection by the 
Government during Normal Business Hours. Nothing herein shall require Grantee to 
make available any personally identifiable information or other information which 
Grantee may not disclose under applicable law. 

( d) Repetition of Similar Complaints. When there have been similar complaints made, which, 
in the judgment of the Government cast doubt on the reliability or quality of Cable 
Service, the government shall have the right and authority to compel the Grantee to test, 
analyze and report on the perfomrnnce of the system pursuant to the special testing 
procedures enumerated in Section 21 of this Ordintmce. 

(e) Upon request from Subscriber, Grantee shall respond in writing regarding any resolution 
of Subscriber's complaint. 

Section 27. BlLLINGJ:&.'\.CTICES 

(a) Each subscriber bill shaU itemize the package of services, additional outlets, pay-per
view services, additional services, and clearly state the charge for each. 

(b) Each bill shalJ clearly state (1) the due date for payment; (2) the amount of late payment 
fees; and (3) a telephone number for billing inquiries. 
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(c) Upon initial installation, and at least once annually, and at such times as there is a change 
in the information, each subs'-'1.iber shalJ receive written notice of (1) all equipment and 
services available and the rates/charges for each, including but not limited to the Basic 
Cable Service rate; (2) billing and complaint procedures, including addresses and 
telephone numbers where Subscribers may make billing inquiries and/or complaints; (3) 
notice that complaints not satisfactorily handled by the Grantee may be referred to the 
Government (telephone number must be provided); (4) availability of parental lock-out 
devices; and (5) written instructions on how to use the cable service. 

(d) The Government and the subscribers are to be notified of rate changes or channel changes 
at least thirty (30) days in advance as required by applicable law. 

(e) Grantee shall not charge Subscribers for any services they have not affrrmatively 
requested. 

(f) Upon request from Subscriber, Grantee shall confirm in writing regarding any 
agreements or biU modifications made over the phone. 

Section 28. REFUNDSTO SUBSCRJBERS Al\.1) USERS 

(a) If the Grantee fails to provide service to a Subscriber, the Grantee shall, after being 
afforded a reasonable opportunity to provide the service, refund all deposits or advance 
cb.axges paid for the service in question by said Subscriber promptly. This provision does 
not alter the Grantee's responsibility to Subscribers under any separate contractual 
agreements the Grantee might have with Subscribers or relieve the Grantee of liability for 
damage that might result to the Government or any Subscriber because of the Grantee' s 
failure to provide a service as promised. 

(b) If any Subscriber terminates, for personal reasons, any monthly service prior to the end of 
a prepaid period, a pro-rata portion of any prepaid Subscriber service fee, using the 
number of days as a basis, shall be refunded to the Subscriber by the Grantee. 

Section 29. FAILURE TO PROVIDE SERVJCE AS PROMISED 

Failure to provide the cable services outlined in this Ordinance shall be deemed a material 
breach of1his ordinance for which the provisions of Section 34 shall apply. 

Section 30. CABLE RA TES AND RATE REGULATION 

(a) The Grantee shall provide a copy of its current rate schedule to the Government. 

(b) The Government reserves the right to regulate rates for cable services to the fullest extent 
permitted by law and in accordance with such Jaw. 

(c) The Grantee shall provide information regarding its Basic Cable Service rate on its 
website. 
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Section 31 . DISCONNECTION 

(a) No disconnection shall occur for at least thirry (30) days after the due date of said 
monthly fee or charge. The thirty (30) day period shall include ten (IO) days written 
notice to the delinquent Subscriber of the intent to disconnect. 

(b) After disconnection, upon payment in full of the delinquent fee or charge and the 
payment of a reconnection charge, the Grantee shall promptly reinstate the Subscriber's 
Cable Service. 

Section ... 32. P.REFlfill}NTIAL OR DISCRIMINATORY PRACTICES PROHIBITED: 
BILL1N9' J-1RACIJQES 

(a) The Grantee shall not, as to rates, charges, service, services. facihties, rules, regulations, 
or in any other respe.c:t, make or grant any illegal preference or advantage to any party, 
nor subject any party to any illegal prejudice or disadvantage; provided, however, that 
this section shall not prohibit promotional activities of the Grantee or the provision of 
free service to employees of Grantee. 

(b) Unless otherwise provided in this franchise, Grantee shall not require payment for 
services more than ninety (90) days in advance. 

(c) The Grantee shall make Cable Services available to persons with disabilities as provided 
by applicable law. Grantee shall provide telecommunication devices for the deaf (TTY) 
and shall disseminate information on the cost and availability of closed captioning 
equipment for the hearing impaired and such other services to persons with disabilities as 
required by applicable law. 

Section 33. TRANSFER OF CONTROL/ASSIGNMENT 

(a) No transfer of control or assignment shall take place, whether by forced or voluntary sale, 
lease, mortgage, assigrnnent, enc.wnbrance or any other fonn of disposition, without prior 
notice to and approval by the Council which shall not be unreasonably refused. The 
notice shall include full identifying particulars of the proposed transaction, and the 
council shall act by resolution. The Council shall have one hundred twenty (120) days 
within which to approve or disapprove a transfer of control or assignment, if no action is 
taken within such one htmdred hventy (120) days; approval shall be deemed to have bt!en 
given. 

(b) In making a determination on whether to gran.t an application for a transfer of control or 
an assignment, the Council may consider the financial, technical and other quaJjfications 
of the transferee (assignee) to operate the system; whether the incumbent cable operator 
is in compliance with this ordinance and, if not, the proposed transferee's (assignee's) 
CQmmitment to cure such noncompliance and any other criteria allowed by applicable 
law. 

(c) The consent or approval of the Council to any assigmnent, ]ease, transfer, sub-lease, or 
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mortgage of the Grantee shall not constitute a waiver or release of the rights of the 
Government in and to the streets. 

(d) For the purposes of this section the term ·•control" is not limited to majority stock 
ownership, but includes actual working control in whatever manner exercised. 

(e) A rebuttable presumption that a transfer of control has occurred shall arise upon the 
acquisition or accumulation by any person or group of persons of fifty percent (50%) of 
the voting shares of the Grantee. 

(f) A mortgage or pledge of the cable system equipment of any part thereof or a leasing by a 
Grantee from another person of said cable system equipment or part thereof for financing 
purposes or otherwise shall be made only with prior approval of the Council and shall be 
subject and subordinate to the rights of the Government under this ordinance or 
applicable law. For purposes of this subsection, "cable system equipment" means 
equipment used e:xclusively for the provision of Cable Service within the jurisdiction of 
the Government that is also valued at or more than a cumulative $100,000.00, and is not 
used to support Cable Systems outside of the jurisdiction of the Government. 

Section 34. FORFEITURE OF fRANCHISE 

(a) Fotfeiture. In addition to all other rights and powers pertaining to the Government by 
virtue of the franchise or otherwise, the Government, by and through its Council, reserves 
the right to terminate and cancel the franchise and all rights and privileges of the Grantee 
hereunder in the event that the Grantee: 

(1) Violates any material provision of the franchise or any material rule, order, or 
detenn.ination of the Government made pursuant to the franchise, except where 
such violation is witbo·ut fault or through excusable neglect; 

(2) Attempts to evade any material provision of the franchise or practices any fraud 
or deceit upon the Govenunent; 

(3) Knowingly makes a material misrepresentation of any fact in the proposal for 
renewal, or negotiation of the franchise~ or 

(4) Willfully fails to restore Cable Service following ninety-six (96) or more 
consecutive hours of interrupted service, except when approval of such 
interruption is obtained from the Government. 

(b) Pt.•nalties. Penalties shall be recoverable from Grantee as follows: 

(I) For failure to extend the system as required by Section 15: five hundred dollars 
($500.00) per day or part thereof that the violation continues. 

(2) For failure to provide data and reports as required by Section 39: :five hundred 
dollars ($500.00) per day or part thereof that the violation conbnues; 
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(3} For failure to provide insurance as required by Section 8: five hundred dollars 
($500.00) per day or part thereof that the violation continues; 

(4) For failure to provide a letter of credit as required by Section 9: five hundred 
dollars ($500.00) per day or part thereof that the violation continues; 

(5) For failure to provide PEG access channel(s) as required by Section 17: five 
hundred dollars ($500.00) per day or part thereof that the violation continues; 

(6) For failure to comply with the operational standards following the C.ouncil's 
resolution directing Grantee to make improvements pursuant to Section 24: five 
hundred dollars (SS00.00) per day or part thereof th.at the violation continues; 

(7) ·F'or failure to test, analyze, and report on the performance of the system follmving 
the reasonable request of the Government pursuant to Section 21 and 22: five 
hWldred dollars ($500.00) per day or part thereof that the violation continues; 

(8) Failure to meet the customer service standards of Section 25: five hundred dollars 
($500.00) per day or part thereof that the violation continues; 

(9) For failure to comply within thirty (30) days of any Council resolution directing 
c-0mpliance with any other provision of thjs ordinance: five hundred dollars 
($500.00) per day or part thereof that the violation continues. 
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(c) Forfeiture and Penalties Procedure. 

(1 ) Prior to terminating the Franchise under subsection (a) or imposing a penalty 
under subsection (b ), the Government shall make a ·written demand that the 
Grantee c-0mply with the provision of the franchisee or rule, order or 
detennination made pursuant to the Franchise with which the Government 
believes Grantee is not in compliance and explain the basis for such belief. If the 
violation by the Grantee continues for a period of thirty (30) days following such 
written demand without written proof that the corrective action has been taken or 
is being actively and expeditiously pursued, the Government may place a request 
for termination of the franchise or imposition of penalties upon a regular Council 
meeting agenda. The Government shall cause to be served upon Grantee, at least 
thirty (30) days prior to the date of such Council meeting, a written notice of 
intent to request such termination or penalties and the time and place of the 
meeting, legal notice of which shall be published in a newspaper of general 
jurisdiction within the confines of the Lexington-Fayette Urban County. 

(2) The Council shall consider the request of the Government at an open meeting and 
shall hear any person interested therein, including Grantee and any persons 
produced by Grantee, and shall determine in its discretion, whether or not any 
violation by the Grantee was with just cause. Grantee shall be permitted to have a 
transcript of the meeting made at Grantee's cost. 

(3) If such violation by the Grantee is found to have hem withjust cause, the Counci1 
shall direct the Grantee to comply therewith within such time and manner and 
upon such tenns and conditions as are just and reasonable. 

( 4) If the Council determines such violation by the Grantee was without just cause, 
then the Council may, by resolution, declare that the franchise of the Grantee shall 
be tenninated and forfeited as provided in subsection (a) or impose penalties as 
provided in subsection (b) unless, in either case, there is compliance by the 
Grantee within such per:iod a<> the Council may fix which shall be not less than 
thirty (30) days. 

( d) Notwithstanding any other provisions of this Franchise, Grantee shall not be liable or 
subject to forfeiture, penalties or any other sanction for delay in performance of, or 
failure to perform, in whole or in part, its obligations pursuant to this Ordinance due to 
strike, unavailability of materials, or equipment, war or act of war (whether an adua1 
declaration of war is made or not), insurrec1ion, riot, civil disturbance, sabotage or 
vandalism, custDmer tampering or interference, act of public enemy, accident, fire, :flood, 
or other events, to the extent that such causes or other events are beyond the control of 
the Grantee. 

( e) Grantee reseIVes all rights to seek review of any decision by the Council under this 
Section in an appropriate court. 
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(f) In the event of revocation, the Grantee shall have two years from the date on which it 
ceases operations to remove, at its own expense, all portions ofits cable televisjon system 
from all streets within the confines of the Lexington-Fayette Urban County, and shall 
restore said streets to a condition reasonably satisfactory to the Govennnent ·within such 
period oftime. 

Section 35. FORECLOSURE 

Upon the foreclosure or other judicial sale of all or a substantial part of the system, or upon 
the termination of any lease covering all or a substantial part of the system, the Grantee 
shall immediately notify the Government of such fact, and such notification shall be treated 
as a notification that a change in control of the Grantee has taken place, and the provisions of 
Section 33 of the ordinance, governing the consent of the Council to such change in control 
of the Gran.tee, shall apply. 

Section 36. RECEIVERSHIP 

The Council shall have the right to cancel this franchise one hundred and twenty (120) days 
after the appointment of a receiver, or trustee, to take over and conduct the business of the 
Grantee, whether in receivership, reorganization, bankruptcy, or other action or proceeding, 
unless such receivership or trusteeship shall have been vacated prior to the expiration of said 
one hundred and twenty (120} days, or unless: 

(1) Within one hundred and twenty (120) days after hh election or appointment, such 
receiver or trUStee shall have fully complied with all the provisions of this 
ordinance and remedied all defaults thereunder; and 

(2) Such recc...-iver or trustee, within said one hundred and hventy (120) days shall have 
executed an agreement, duly approved by the court having jurisdiction in the 
premises, whereby such receiver or trustee assumes and agrees to be bound by each 
and every provision of this ordinance and the franchise granted to the Grantee. 

Section 37. GOVERNMENTJslG.HTS IN FRANCHISE 

(a) In the event that the Council terminates this franchise pursuant to appropriate provisions 
of this ordinance, the Government shall have the right to purchase the any portions of the 
Cable System that are used exclusively for the provision of Cable Service ("Cable
Exdu!::.;ve System") at a price not to exceed its then fair market value. In determining the 
fair market value of the system, the original cost of all tangible and intangible property, 
as well. as the salvage value, the book value, the replacement cost, cash flow, and other 
factors may be considered Under no circumstances shall any valuation be made for 
"goodwill" or any right or privi lege granted by the franchise. 

(b) C.m:itinuit:y of Service Mandatorv. It shall be the right of al1 subscribers to receive all 
avrulable services insofar a5 their financial and oilier obligations to the Grantee are 
honored. In the event that the Grante.e elects to overbuild, rebuild, modify or sell the 
system, or the Council tenninates this frauch\se, or the Council elects to purchase the 
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Cable-Exclusive System, the Grantee shall use reasonable corrunercial efforts to ensure 
that all Subscribers receive continuous, uninterrupted servict:. In the event of purchase by 
the Government or a change of Grantee, the current Grantee shall cooperate with the 
Government to operate the Cable-Exclusive System for a temporary period in 
maintaining continuity of service to all Subscribers. 

(c) The right is hereby reserved to the Government to adopt, in addition to the provisions 
contained herein and in existing applicable ordinances, such additional regulations as it 
shall find necessary in exercise of the police power; provided that such regulations, by 
ordinance or otherwise, shall be reasonable and not in conflict with the rights herein 
granted. 

(d) The Government shall have the right to make sucb inspections it shall fmd necessary to 
insure compliance with the terms of the franchise and other pertinent provisions of law. 

(e) The Government shall have the rights upon reasonable notice and during normal business 
hours, to inspect the books, records, maps, plans, and other like materials of the Grantee 
in order to evaluate Grantee's compliance with the tenns of the Franchise. 

(f) At the expiration without right of renewal of the term for which the franchise is granted, 
or upon its termination and canceJlation, as provided for herein, the Government shall 
have the right to require the Grantee to remove at its own expense all portions of the 
Cable-Exclusive System from all streets within the confines of the Lexington-Fayette 
Urban County. 

(g) In the event the Grantee fails to operate the cable television system for five (5) 
consecutive days without prior approval of the Government., except for strikes, acts of 
God, or other circumstances beyond the control of the Grantee, the Government, itc; agent 
or contractor, shall have the right to operate the portions of the Cable System that are also 
part of the Cable-Exclusive System until such time that the Grantee again operates the 
system or until a new operator is selected, in the event of revocation. If the Government 
is required to fulfill this obligation for the Grantee, the Grantee shall reimburse the 
Government for all costs or damages that are the result of the Grantee's failure to 
perform. 

Section 38. VALUATION OF THE SYSTEM: MEDIATION 

(a) It is the intent of the Government to provide for the orderly resolution of any controversy 
or dif..pute between the Grantee and the Government arising out of the valuation of the 
Cable--Ex.clusive System in the event tbat the Goverrunent elects to purchase the system 
under Section 37(a) ofthis Ordinance_ 

(b) Any mediation under this section shall not be the first resort to resolve the c-0ntroversy or 
dispute between the Govenunent and the Grantee, but shall be undertaken only after 
reasonable time and fu1l effort to reach agreement by negotiation. 

( c) Any controversy or dispute regarding the valuation of the system under Section 37, upon 
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the election of either the Grantee or the Government, shall.be submitted to non-binding 
mediation with a mediator selec.1ed by mutual agreement. 

( d) The fee of the mediator selected shall be borne equally between the Grantee and the 
Government. 

Section 39. REEQRTS AND FlLrN.GS 

(a) Copies of all petitions, applications, and conununications submitted by the Grantee to the 
Federal Communications Commission. Securities and Exchange Commission, or any 
other federal or state regulatory commission or agency having jurisdiction respect to any 
matters regarding cable television operations authorized pursuant to the franchise, shall 
be submitted to tbe Government upon thirty {30) days written request. In so requesting, 
the Government shall either permit Grantee to fu lfill such request by either providing a 
single electronic copy or descriptions of Internet Uniform Resource Locators (l.JRLs) 
where such documents can be readily found. 

(b) If requested by the Government in writing, Grantee shall make provide to the 
Government within thirty (30) days of said request the following : 

( 1) construction information indicating the number of homes passed and the number 
of cable plant miles constructed; 

(2) information indicating the number of calls received, number of calls abandoned, 
number of calls receiving a busy signal and, to the extent it is germane to 
franchise obligation, the number of customer service representatives in Lexington 
which handle local calls. 

(3) installation information indicating: the number of total standard installations 
perfonned; tl1e number of standard installations performed within seven days; 
number of service interruptions responded to '.vithin 24 hours; number of other 
service problems reported; number of other service problems responded to w1thin 
36 hours, and all other information necessary to monitor the Grnntee's compliance 
with the Subscriber protection standards of this Ordinance; 

(4) information indicating the number of Subscribers; 

(5) a current copy of the Subscriber seivicc agrcemt-'tlt; a current list of all rates, 
charges, and available services) and a current channel list; 

(6) a summary of the previous year's activities in tl1e development of the system, 
includjn.g, but not limited to, services begun or dropped, the previous year's 
construc1ions activities, and a summary of any pol:icy changes taking effect during 
the year; 

(7) a copy of all Grantee's published rules and regulations applicable to Subscribers 
and users of the Cable System; aJ1d a summary of the Grantee' s hours of 
operation; 
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(8) subject to section 631 of the Communications Act, 47 U.S.C. § 551, a summary of 
'h'Tittcn Subscriber or c-0nsumer complaints, identifying complaints by number and 
category, and their disposition~ and, where complaints involve recurrent system 
problems, the nature of each problem and what steps have been taken to correct 
them; 

(9) a copy of updated maps depicting the location of all trunks. Strand maps shall be 
furnished. As-build maps may be viewed at Grantee's office without copying or 
note-taking. Proprietary maps, shall be afforded confidentiality protection 
pursuant to state law; 

( l 0) a listing of Grantee's closings or holidays for the year; 

( 11) a list of aU persons owning or controlling five percent (5%) or more of the stock, 
partnership shares or assets of the Grantee and a list of any parent corporation, 
parent entity, or holding company that owns the Grantee or by ownership of other 
entities controls the Grantee; and 

(12) if the Grantee is a corporation, a list of officeJs and members of the board, a 
copy of the Grantee's report to its shareholders (if it prepared such a report» a list 
of the board members of any parent corporation; and where a parent corporation's 
stock is publicly traded, that corporation's annual report. 

( c) If at any time the Grantee is subject 1o a Franchise Fee, within three (3) months of the 
close of its fiscal yea.r, the Grantee shall submit an annual report to the Office of the 
Mayor that includes the following information: 

A gross reYenue report on all gross revenue (us defined herein) from operations 
of the Grantee within the franchised area, prepared by a qualified financial 
officer [in accordance with the provisions of the Codification of Statements on 
Auditing Standards promulgated by the American Institute of Certified Public 
Accountants,] and i11cluding: a schedule of gross revenue by category by 
quarter; a schedule of the number of subscribers by category of service by 
quarter; and a schedule of gross revenue by revenue category by qua1ter upon 
which the quarterly license fee is computed and a list of the payments to the 
Govemment for the license term. 

(d) \Vithin three (3} months of the close of its fiscal year, the Grantee shall submit an 
annual report to the Office of the Mayor that provides the number of Cable Service 
subsc1ibers by quarter by category of service provided as well as the number of 
dwelling units to which lhe Grantee is technically capable of providing Cable s~rvice. 
To the extent that the Grantee is subject to a Franchise Fee, this information may be 
included in the report described in Section 39(c) rather than be1ng filed as a separate 
report. 
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Section 40. FRANCHIS E RENEWAL 

The franchise granted under this Ordinance may be renewed under the authority of 47 U.S .C. 
§ 546 as it may be amended. 

Section 41. RIGHTS OF INDIVIDUALS 

(a) Grantee shall not deny service, deny access, or otherwise discriminate against 
Subscribers, channel users, or general citizens on the basis of race, color, reJigion, 
national origin, or sex. Grantee shall comply at all times with all other applicable federal, 
state and local laws, and all executive and administrative orders relating to 
nondiscrimination. Grantee shall not deny service, deny access, or otherwise d1scriminate 
against persons OW[Ting or renting apartment units. 

(b) The Grantee shall comply with all applicable nondiscrimination and affinnative action 
requirements of any laws, regulations and executive directives of the United States, the 
Commonwealth of Kentucky, and the Government. 

(c) The Grantee shaJl not discriminate in its employment practices against any employee or 
Applicant for employment because of race, color, religion, national origin, ancestry, sex, 
age or physical handicap. The Grantee shall take affhmative action to ensure that 
employees are treated, during employment, without regard to their age, sex, race, e-0lor, 
national origin, ancestry, or physical handicap. This condition includes, hut is not limitoo 
to the following: recruitment advertising, employment interviews, employment rates of 
pay, upgrading, transfer, demotion, layoff, and tenu1nation. 

(d) The Grantee shall submit to the Government, upon request, a copy of the Grantee's EEO 
submissions required to be filed ·with the FCC. 

(e) Grantee shall c-0mply with all privacy laws of the state or federal government. Grantee 
shall strictly observe the privacy and property rights of Subscribers. The Subscnber's 
rights of privacy shall be protected at all times by the Grantee in accordance with 
applicable law. 

Section 42. SUPER VISION OF THE FRANCHISE 

(a) The Mayor (or his/her designee), with the approval of the Council, shall serve as Cable 
Communications Officer. 

(b) Nom'ithstanding other provisions of this Ordinance, the Cable Communications Officer 
shall have the following duties and responsibilities to supervise the provisions of this 
Ordinance: 

(1) Serve as liaison between the Government and the Grantee; 

(2) Monitor Grantee's adherence to construction and installation schedule and line 
extension policy; 
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(3) Assure compliance of applicable laws and Ordinances; 

(4) Monitor operation stalidards as contained in this Ordinance; 

(5) At the Council's direction, arrange tests and analysis of equipment and 
performance; 

(6) Monitor road and traffic disruptions for construction and repair purposes; 

(7) Assure continuity in service; 

(8) Receive biannually, ex.amine and recommend action on the logs of written citizen 
complainlc;; 

(9) Assist in evaluating uses of access channels, 

( 10) Receive for examination all data and repo.rts required by this Ordinance; and 

(11) Perform tasks as specified by the Council. 

Section 4 3. OOVE~'\JME1'4.T'S' RlGH1 OP JNTERVENTl"ON' 

The Grantee agrees not to oppose intervention by the Government m any suit or 
proceeding arising out of the Grantee's performance hereunder. 
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Section 44. FURTHER AGREEMENT AND WAIVER BY GRANT EE. 

(a) The Grantee agrees to abide by aU provisions of the franchise, and further agrees that it 
will not at any future time set up as against the Government a claim that the provisions of 
the franchise were unreasonable, arbitrary, or void on the effective date of the franchise 
except for subsequent changes in state or federal law which may render provisions 
unenforceable. 

(b) In any court proceeding involving any claim by Grantee against the Government or any 
official, member, employee, or agent of the Government arising from the regulation of 
cable service or from a decision of approval or disapproval ~1th respect to a grant, 
renewal, transfer, or amendment of a franchise, any relief, to the extent such relief is 
requfred by any other provision of Federal, State, or local law, shall be limited to 
injunctive relief and declaratory relief 

(c) Grantee, by acceptance of this franchise, acknowledges that it has not been induced to 
enter into this franchise by any understanding or promise or other statement, whether 
verbal or written, by or on behalf of the Government or by any third person concerning 
any terms and conditions not expressed in this Ordinance. 

(d) Grantee, in conducting the operation or work to be performed pursuant to this Ordinance 
is not an agent of the Government. 

(e) The Government, through its Council, Mayor, Cable Communications Officer, or other 
employee designated in writing by the Mayor, may, at all reasonable times, have access 
as reasonably necessary to the administration of this franchise to all or any of the 
property owned or used in part or in whole by the Grantee in its operating and 
maintaining the cable telev.ision system under this francltisc. In like manner, the Council 
or its above-mentioned officers, agents or employees, may at all reasonable times enter )n 
or upon said property to inspect or examine it, and may inspect, examine or verify all or 
any of the accounts, books, records, contracts, documents or papers of the Grantee 
reasonably necessary to the administration of this franchise. 

Section 45. LAW GOVERNS 

In any controversy or dispute under this Ordinance, federal Jaw and the law of the 
Commonwealth of Kentucky, if not conflicting, shall apply. 

Section 46. SEVERABILITY 

If any section, sentence, clause or phrase of this Ordinance is held unconstitutional or 
otherwise invalid, such infirmity shall not affect the validity of the remainder of the 
Ordinance. 

Section 47. TIME IS OF THE ESSENCE 

\Vhenever this Ordinance sets forth any time for any act to be performed by or on the behalf 
of the C'n-antee, such time shall be deemed of the essence and the Grantee's failure t9 perform 
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within the allotted time shall, in all cases, be sufficient grounds for the Government to :invoke 
the remedies available under the terms and conditions of this Ordinance. 

Section 48 .. CONFIDENTIALITY 

To the extent permitted by applicable law, the Government shall maintain confidentiality of 
information provided by the Grantee when Grantee has designated such infom1ation as 
proprietary. 

Section 49. EF:FECTI'Vli DATE 

This Ordinance shall become effective on the dare of its passage. 

PASSED LEXINGTON-FAYETTE URBAN COUNTY COUNClL: September 10, 2015 

ATTESTED: 

js/ Martha Allen 
CLERK OF URBAN COUNTY COUNCIL 

PUBLISHED: September 17, 2015-lt 

_jsl Jim Qrax 
MAYOR 
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EdY-atd B. ~er 
Senior Regulatoly Cooosd 
PaeTec Corporation 
4001 Rodney Parham Road 
MS: 1170-01F03-53A 
Uide Rodt, AR 72212 

(501) 748-Sm 
(330}48&3696 (raxJ 
edward .l<radm~lream.rom 

BY OVERNIGHT COURJER 
Lexington-Fayette Urban Counfy Government 
Attention: Division of Central Purchasing 
200 E. Main Street-Room 338 
Lexington, KY 40507 

September 25, 2015 

RE: Response to Lexington-Fayeue Urban County Government invitation to Bid 135-
2015 

Dear SirsJMesdames'. 

Windstream Kentucky East, LLC ("Windstream") hereby expresses its intent to submit a 
bid in response to Invitation to Bid No. 135-2015 and also states that it is willing to comply with 
the terms of Ordinance No. 98-2015. Upon availability of application materials, Windstream 
expects to submit such bid as soon as possible. 

Please contact me if you have any questions regarding this matter. 

Sincerely, 

Edward B. Kracluner 
Senior Regulatory Counsel 
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LEXINGTON-FAYETTE URBA.i.~ COUNTY GOVERNMEl'cl' 
APPLICATION FOR NE\V CABLE TELEVISION FRANCHISE 

A. General Information Regarding the Application Process 

l. All applications received by the Lexington-Fayette Urban County Government 
( .. LFUCG") from any applicant for new cable television franchises ("Applicant") will 
become the sole property of the LfUCG. The LFUCG reserves the right to reject any and 
all applications and waive informalities, and/or technicalities where tbe best interest of 
the LFUCG may be served. 

2. All questions regarding the meaning or intent of the application documents shall be 
submitted to the LFUCG in writing. Replies will be mailed or delivered to a11 parties 
recorded by the LFUCG as having received the application documents. The LFUCG 
reserves the right to make extensions of time for receiving applications as it deems 
necessary. Questions received less than fourteen (14) days prior to the date for the 
opening of applications will not be answered. 

3. Applications may be modified at any time prior to 1he opening of the applications, 
provided that any modifications must be duly executed in the manner that the Applicant's 
application must be executed. 

4. A.Jl Applicants that are granted cable television franchises shall be required to obtain and 
maintain any necessary and lawful permit, license certification, grant, registration or any 
other authorization required by any appropriate governmental entity 

5. Before submitting its application, each Applicant must (i) examine the Cable Te.levision 
Franchise Ordinance ("Ordinance") and the application documents thoroughly, (ji) 
familiarize itself with local conditions that may in any manner affect performance under 
the franchise, and (iii) familiarize itself with federal, state and local Jaws, ordinances, 
rules and regulations affecting performance under a cable television franchise. 

6. The LFUCG may make such investigations as it deems necessary to determine the ability 
of the Applicant to perform under the franchise, and the LFUCG reserves the right to 
require such supplementary, additional or other infonnation that it deems necessary. The 
LFUCG reserves the right to reject any application if the evidence submitted by, or 
investigation of, such Applicant fails to satisfy the LFUCG that such Applicant is 
properly qualified to carry out the obligations of a cable television franchise and to 
complete the work contemplated therein. Conditional applications will not be accepted. 

7. Information submitted on applications is a public record under the Kentucky Open 
Records Act, Sections 61.870, et. seq. of the Kentucky Revised Statutes. Under that law, 
certain kinds of proprietary and trade infonnation are exempt from disclosure. Should an 
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Applicant believe that any information required to be submitted involves confidential 
proprietary or trade infonnation, the AppJicam should contact LFUCG before the 
application is filed and request a determination as to whether the information is covered 
by the exemption. If no such request is made prior to the filing of the applicacio~ the 
Applicant will be deemed to have waived any entitlement to confidentiality under the 
Open Records Act. 

B. Applicant Information 

Applicant Name: Windstream Kentucky East. LLC 

Applicant Address: 4001 Rodney Parham Rd .• Little Rock, AR 72212 

E-Mail Address: edward.krachmer@windstream.com 

Phone Number: (501) 748-5777 

Fax Number: (330) 486-3696 

C. Local Representative Information 

Name: Brian Harman, DVP - Field Operations 

Address: 130 W . New Circle Rd., Lexington. KY 40505 

E-Mail Address: brian.harman@windstream.com 

Phone Number: (859) 357-6101 

Fax Number: (859) 357-6163 

D. Emergency Contact Information 

Name: Brian Hannan, DVP - Field Operations 

Address : l 30 W . New Circle Rd ., Lexjngton. KY 40505 

E-Mail Address: brian.hannan@windstream.com 

Phone Nll:mber: (859) 357-6101 

Fax Number: (859) 357-6163 

E. Description of Proposed System Design 
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The Applicant ll'iust submit a technical description of the type of system proposed by the 
Applicant and the Applicant's plan for the installation and construction of the system The 
technical description shall include the following details and be submitted and approved by 
the LFUCG before construction: 

1. Justification of the site selected, including: 

2. 

a. listing of television stations carried on the system 
b. location of microwave tenninals or headend 
c. location of local origination centers 
d. location of antenna site 
e. distance from antenna site to farthest area served by the system 
f height of tower 
g. height of anterma site in relation to average terrain 
h. accessibility of antenna site all year round 
i. local construction restrictions on tower 
J. power availablLity for antenna site 
k. location of antenna arrays on the tower 
1. direction of desired signal sources 
m. analysis of potential sources of interference in the ne 

System information, including: 
a. statemen.t of adherence to construction standards 
b. drawings of the system 
c. description oflocal origination equipment 
d. identification of trunk and feeder cables 

Windstream Response: Windstream proposes to opera 
Internet protocol television system, otherwise known as 

arby em~ronment. 

would use the broadband distribution network that it has atreaay aep1oyeo 
pursuant to its Franchise Agreement (and successor agreements) with the LFUCG 
("Telecom Franchise"). t Any further upgrades to or expansion of such network 
would be conducted pursuant to the Telecom Franchise, as described in Sections 
l 2(i) und l 4(g) of Ordinance No. 98-2015 (the "Ordinance") a<; Windstream does 
not anticipate that there will be any distribution facilities that will be used solely 
for the provision of Cable Service, as described in such sections of the Ordinance. 

Lexington would be the second market iu which Windstream has launched such a 
Cable System (as such term is defined in Section l(d) of the Ordinance, having 
launched such service in Lincoln, Nebraska in April of this year, with other 
markets anticipated in coming years. For multiple reasons, including its 
relatively-central location and proximity to national distribution facilities, 
Windstream sekcted Lexington as the location. of its national head end that 
receives national programming for distribution by 1nterstate fiber connections to 

1 Adopted pursuant to Resolution 686-2014. Windstream is what is known as the " incumbent local exchange 
carrier" in the LFUCG jurisdiction and, pursuant to federal and state law, and therefore ex.peels lD continue 
operating a " telecommurucaiioos system" in such area for the L'ldefinite future. 
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local head ends in mark~ts outside of Kentucky. Windstream bas constructed 
satellite dishes at 679 Wilson Downing Rd. Lexington, KY 40517. Such signals 
are routed to Windstream 's head end at 151 N. Martin Luther King Blvd., 
Lexington, KY 40507, via pre-existing dedicated telecommunications circuits 
established through the Telecom Franchise. Windstream will receive over-the-air 
broadcast signals via antennas on the rooftop of its headend as described below. 

Windstream's cable system in Lexington would use the same platform and end 
user equipment as has been successfully used by Windstream in Lincoln and has 
been successfully used by AT&T (U-verse) and C',enturyL1nk (Prism), as we11 as 
other telecommunications carriers, for several years. Windstream's vendors, 
Ericsson and Alcatel-Lucent, are well-established companies "''1th strong 
reputations for reliability. 

/. Justification of the size selected, including: 

a. Listing of television szations carried on rhe system. 

Windstream expects to carry the following local broadcast stations 
on its Cable System: WDKY, \VKLE, WK.YT, WLEX, VlLJC, 
WTVQ, and WlJPX. 

b. Location of microwave terminals or head end. 

Windstream's head end will be located at 151 N. Martin Luther 
King Blvd., Lexington, KY 40507. This site, which is a 
Wind~i:ream facility, was selected due to available space and 
power, as well as proximity to broadband transmission facilities. 

c. Location of focal origination centers. 

Windstream does not expect to be operating any local origination 
centers of its own. 

d. Locarion of antenna site. 

Windstream will have multiple antennas located on the roof of 200 
E. Main St., Lexington, KY 40503 . Thfa site, which is a 
Windstream facility, was selected due to its proximity to the head 
end as welJ as its rooftop elevation. 

e. Distance from antenna site to farthest area served by the system. 

Windstream estimates that upon launch, its Cable System will be 
able to serve locations approximately 5.2 miles from its antenna 
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site and, ultimately to the ~tent that its Cable System extends to 
the furthest border of Lafayette County, approximately 6.0 miles. 

f Height of tower. 

Windstream proposes to use two masts, each ten feet tall. One 
mast will have two amennas, the other mast will have one antenna. 
Windstream notes that the roofline will cover three feet of such 
antennas, making them seven feet tall above the roofline. 

g. Height of antenna site in relation to average terrain. 

Approximately -384 feet for anteIUlas mounted at the top of the 
masts. 

h. Accessibility o_f'antenna site all year round. 

Windstream expects th.at the antenna site will be accessible a11 
year. 

f, Local constructi.on restrictions on tower. 

Windstream is unaware of any local construction restricts that 
would prevent construction and operation of the two antenna masts 
as described herein. 

j. Power availability for antenna site. 

The antennas will be passively-powered through their connections 
to equipment located inside the building. 

k Location of antenna arrays on the tower. 

1ne mast with t\vo antennas will have an antenna at ten foet (top of 
the mast - ten feet up the mast/seven feet above roofline) and the 
other antenna at 6.5 feet (3.5 feet above rnofline). The mast with 
one antenna will have its antenna at the top of the mast- ten feet 
up the mast/seven feet above the rooiline. 

J_ Direction of desired signal sources. 

All bearings are from due north and are approximate: 

WKYT: 95° 
WTVQ: 97° 
WLEX: 97-98° 
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WUPX: 101° 
WKLE: 138° 
WDKY: 139° 
WLJC: 123° 

m. Analysis of porenLiul sources of inter:feren 
environment. 

Windstream has determined that its antennas will be able to receive 
more than an adequate signal given local sources ofinterference. 
To the extent that this is not the case, Windstream will arrange for 
wireline·based alternative means of obtaining such signals. 

2. System information. including: 

a. Statement of adherence to construction standards. 

Windstream will acU1ere to all applicable construction standards. 

b. Drawings of the system. 

Please see Confidential Exhibit A, attached hereto under seal 

c. Description of focal origination equipment. 

Because Windstream does not expect to operate any local 
origination centers of its own, Windstream has no local origination 
equipment to descri.be. 

d. Identification of tnmk and feeder cables. 

Please see Confidential Exhibit A., attached hereto under seal. 

F. Description of All Types of Service Proposed 

Windstream Response: Windstream proposes to provide Cable Service (as such tennis 
defined in Section 1 ( c) of the Ordinance) technical! y capable of delivering customers' 
choice of well over 140 channels of digital programming, many of which would be 
available in high definition fonnat. Titis would incJude PEG channels as described in 
Section 17 of the Ordinance, as well as the local broadcast channels described in D(l)(a), 
above, and a variety of music channels. The Cable System would be ru.:o-way activated, 
support interactive cable services, and \vould be designed for optimum reliability and 
flexibiHty. Windstream expects to offer its Cable Ser\.ice in tiers of channels with 
options to add premium channels, as well as to view video-on-demand. A single Digital 
Video Recorder (DVR) and set-top boxes would be required to view \Vindstream's Cable 
Service. Windstream will such equipment to customers. 
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G. Disclosure of Financial Information & Ownership of the Applicant 

l. Applicant, including shareholders and parties with a controlling interest in the 
Applicant, shall provide access to all agreements and understandings, with any 
person, firm, group, association or corporation with respect to the ownership of tbi8 
franchise and the proposed Cable System. 111is shall include, hut not be limited to, 
any agreements between local Applicant and national companies \1.rith respect to the 
ownen;hip of this franchise. 

Windstream Response: Neither Windstream, nor its shareholders and 
parties with a controlling interest in Windstream (or subsidiaries thereof), 
have any agreements or understandings relating to ownership of the 
franchise and the proposed Cable System. 

2. Applicant, including shareholders and parties with a controlling interest in the 
Applicant, shall submit all requested information as provide.d by the terms of the 
Ordinance or the application documents . The requested information must be 
complete and verified as true by the Applicant. 

"'Windstream Response: Windstream agrees to comply with this 
obligation and has done so with respect to this Application. 

3. Applicant, including parties with a controlling interest in the Applicant, shall provide 
access to public information with respect to the numbers of shares of stock, and the 
holders thereof. 

Windstream Response: Windstream Kentucky East, LLC is a wholly
owned direct subsidiary of Windstream Services, LLC, which is a wholly
owned direct s-ubsidiary of Windstream Holdings, Inc., a publicly-traded 
company (NASDAQ: WIN). No entity or person owns ten percent or more 
of Windstream Holdings, Inc. To the extent that the LFUCG desires 
further infonnation about the holders of stock in Windstream Holdings, 
Inc., Windstream will comply with such request to the extent that it is 
able. 

4. Applicant, including shareholders and parties with a controlling interest in the 
Applicant, shall disclose any information required by the application documents 
regarding other ('.,able Systems in which they hold an interest of any nature, including, 
but not limited to the follov:ing: 

a. locations of all other franchises and the dates of award for each location; 
b. estimated amstruction costs and estimated completion dates for each system 

where construction is incomplete as of the date of application; 
c. estimated number of miles of construction and number of miles completed in 

each system as of the date of this application; aud 
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d. the date for completion of constructlon as promised in the application for each 
system. 

Windstream Response: Windstream Kentucky East, LLC does not 
operate any other Cable Systems. Subsidiaries of Windstream Services, 
LLC do, however, operate Cable Systems. Construction of ail of these 
Cable Systems with the possible exception of the Windstream Nebraska, 
Inc. ("Windstream Nebraska") system 1n Lincoln (discussed below), has 
been complete for several years. Because Windstream has no further 
construction commitments regarding such systems (virtually all of which 
were constructed by predecessors in interest), details about past 
(completed) construction would not be pertinent to Windstrcam 's financial 
qualifications and Wjndstream therefore respectfully requests that the 
LFUCG, pursuant to Section 3(b) of the Ordinance, waive the requirement 
to provide information requested in this subsection regarding such 
systems. 

With regard to the Windstream Nebraska Cable System (franchise 
agreement fully executed January 8, 2015), as discussed above, such 
system is identical in nature to the Cable System proposed herein in that 
Cable Service is delivered over pre-existing broadband transmission 
facilities. Increasing the delivery capabilities generally entails facility 
upgrades, not construction of "miles" of system. Further, Windstream 's 
obligations to expand its coverage beyond that as of the date of this 
Application are conditioned oa the commercial viability of such upgrades, 
which, by definition require sufficient cash flows to fund the projects. In 
light oftbis, there is no way to determine the amount of further 
construction that will be necessary, to whatever extent such faciJjty 
upgrades could be considered construction. In light of these 
considerations, Windstream respectfully requests that the LFUCG, 
pursuant to Section 3(b) of the Ordinance, waive the re.quirement to 
provide further information requested in this subsection regarding the 
Windstream Nebraska Cable System. 

Windstream will provide further information requested by the LFUCG 
with regard to this subsection, a-; well as all other sections and subsections. 

5. Applicant, including shareholders and parties with a controlling interest in the 
Applicant, shall disclose any infonnation required by the application documents 
regarding pending applications for other Cable Systems, including but not limited to 
the following: 

a. location of 0th.er franchise applications and date of application for each 
system; 

b. estimated dates of franchlse awards; and 
c. estimated munber of miles of construction; and estimated construction costs. 
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Windstream Response: Neither Windstream nor any of its shareholders 
or parties with a controlling interest in Windstream (or subsidiaries 
thereof) have any other pending requests for franchises to provide Cable 
Service. 

H_ Additional Requirements - Please submit the folJowing: 

1. Copy of all required insurance policies and certificates with a signed statement from 
LFUCG's Insurance and Risk: Coordinator that such policies and certificates are 
acceptable to LFUCG_ 

Windstream Response: Please see Exhibit B, attached hereto. 
Windstream notes that both the Commercial General Liability and 
Umbrella Coverages provide, among other things, explosion, collapse, and 
underground coverage. LFUCG staff has indicated that such certificate is 
sufficient as a demonstration of Windstream's coverages. Jn light of trus, 
Windstream respectfully requests that the LFUCG waive the requirement 
to provide actual copies of policies and obtain ·written approval from the 
LPUCG's Insurance and Risk Coordinator. 

2. Supplementary, additional or other information that the Applicant deems reasonable 
for consideration. 

Windstream Response: If Windstream's bid is accepted, Windstream 
also proposes to undertake the following: 

a. Establish a program to provide affordable broadband 
Internet access service to low income residents. 'This program 
would. provide a mon1hJy billing credit sufficient to reduce the 
price of stand-alone 3 mbps (download) to $15.00 per month and 
would be available to all residents who meet the FCC's eligibility 
requirements for the Lifeline program (although such program 
currently does not pertain to broadband Internet access) . 

b. Provide sufficient lit transport capacity for the carriage of 
one channel of HD video and audio signaJ for use by GTV3 
between the GTV3 studio and the follo\\ing locations withi11 one 
year of the date on which Windstream 's bid is accepted uuless 
otherwise noted below: 

Cbeapside Park Pavilion (25 1 W . . Main St.) 
Embassy Suites Lt:xington ( 1801 Newton Pike) 
Fire Training Center on Old Frankfort Pike (1375 Old 
Frankfort Pk.) 
Hilton Lexington/Downtown Ballroom (369 W. Vine SL) 
Hyatt Regency Lexington Patterson Ballroom (401 W . 
High St.) 
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Lexington Center Bluegrass Ballroom (430 W. Vine St.) 
Robert F. Stephens Courthouse Plaza (120-150 N. 
Limestone) 
2IC Hotel Ballroom (167 W . Main St)"' 
Centrepoint Hotel Ballroom (100 W. Main St.)* 

* Withi11 six months year ofreceiving "1itten notice that 
such facility has opened for busin.ess or one year of the date 
on which Windstream 's bid is accepted, whichever is later. 

c. Windstream will provide 100 courtesy service installations 
at locations of the LFUCG's choice for ten years to City-owned 
prope1ty (each with a DVR and up to two set-top boxes for a total 
of 300 possible viewing connections). Such DVRs and set-top 
boxes shall be provided at no cost 1o the LFUCG. Requested 
service locations must be otherwise technically eligible to receive 
Wind:,tream's service. Service at requested locations that are 
technically eligible to receive service will be installed free of 
charge, with no non-recurring charges. Upon receiving a request 
for such service, Windstream will install such service within 
fifteen days (additional time requested due to potential 
c-0mplexities of provisioning service in large business buildings) of 
request (or the date on which Wind.stream's bid is accepted, 
whichever is later), but, under no circumstances, wiU be obligated 
to make more than 20 installations in one month. Windstream may 
specify a designated contact for the LFUCG's ordering of service. 
To the extent that the LFUCG requests the relocation of an 
installation. LFOCG shall bear Wimistream 's customary charge for 
such service relocation . Courtesy service will be at the lowest tier 
of service. To the extent that the LFUCG desires higher tiers of 
service, full retail non-equipment rates (not merely the incremental 
price of the higher tier) will apply, although the locations at which 
LFUCG desires such service shall nevertheless count toward 
Windstream's 100-courtesy installation commitment. 

d. Windstream will connect its headend to GTV3 by a fiber 
link and, to the extent that GTV3 moves, wiJl expend up to 
$ l 0,000.00 to deploy fiber and install necessary electronics t9 
GTV3's new location. 

e. To the extent that 85% of Wind stream' s non-on-demand 
video programming channels (excludes music channels) are 
offeTed in HD, Windstream will carry GTV3 in HD, although 
Windstream will not bear the cost of auy required upconverter. 

JO 
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f. Windstream will assist GTV3 in establishing a relationship 
with Windstream' s on-screen programming guide vendor, although 
Windstream will not bear any cos1s that GTV3 incurs with regard 
to such relationship. 

g. Once Windstream begins selling its own locaJ advertising, 
Windstream will provide 25 PSAs per month for GTV3 and the 
LFUCG on a schedule to be determined by Windstream, which 
shall be reasonably varied by day of week and time of day. 

h. Windstream will bear share of the cost of providing a 
public access studio that shall not exceed a reasonable 
deterrnination ofWindstream's share of the wireline video market. 

i. Although Windstream intends to carry GTV3 on channel 3 
and has no plans to ever change such channel position, to the 
extent that Windstream does, Windstream will reimburse GTV3 
for up to $20,000.00 of rebranding costs. 

j. Windstream shall make a lump-sum payment of$56,000.00 
to the LF1JCG within 60 days of acceptance ofWindstrearn 's bid 
and a $6,000.00 payment within 60 days of the anniversary of the 
acceptance of such bid for the follo\vmg nine years. 

k. Windstream will bear the cost of publication of the bid 
ordinance up to an amountofSl ,000.00. 

Windstream also emphasis that this Application is for an initial 
franchise to provide Cable Service. In this regard, Windstream 
submits this Application under the first sentence of Section 6 of the 
Ordinance, despite an initial use of the term "renewal franchise," 
applies equally to initial franchises, such as that for which 
Windstream is applying. 

(Application continues on the follovring page) 
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I. CERTIFICATION REQUIRED 

Applicant hereby certifies that the information provided by the Applicant is true and correct 
and that the person signing on behalf of the applicant is authorized to do so. Applicant 
further acknowledges and certifies that is shall be responsible to certify to LFUCG any 
material changes to the information provided in the completed application during the term of 
any cable television :franchise. Additionally, the Applicant agrees to be bound by all 
provisions of the Ordinance and agrees to obtain all permits and authorizations prior to 
constructing, instaUing or operating a cable television system. 

Complete Legal Name of Applicant: Windstream Kentucky East, LLC 

. .. 22.h ... 
By:_; ~m. 
Title: Int.erim President - ' -. )~umei & SMB 

Date: S:,¥1-'4~~ Zf UUS 
---~ -· -· ' ... ··-· 
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CERTIRCATE H©LDER 
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LEXlNGTON-FAYETTE URBAN COUNTY GOVER~!-.>fENT 
200 EAST lV1Alli STREET 
LEXINGTON KY 4-0507 

CA.l\JCELLA TION 

SHOULD ANY OF IHE: ABOVE OESCR.IBEO POLICIES BE CANCELLED BEFORE 
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 
ACCORDANCE WITH THE POLICY f'ROVJSJONS. 

© 1988-2014 ACORD CORPORATION. All r ights res erved_ 
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•NTIUUATIO~ DESCRIPllON OF OPERATIONSILOCAllON:;l~!OHI C !..ESJEXCLUSIONS AOOED BY .. eNQQRSEMENTISPECl!.-4 PR,O/ISIQtis I~ C>Oly 1rmQ~ sp&ee is l'l>Q4.itl!d] 

GENERAL LIABILITY COVERAGE IS PRIMARY, NON-CONTRIBUTORY. SUBROGATION IS WAIVED, 1F 
REQUIRED BY \VIUTT.EN CONTRACT, AS ALLOWED BY LAW 

~ORO 25 {20101(}5) Certificate Helder ID: 13670200 
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RESOLUTION 616 -2015 
----~---

A RESOLUTION ACCEPTING THE BID OF WINDSTREAM KENTUCKY EAST LLC, IN 
ACCORDANCE WITH THE PROVISIONS OF ORDINANCE NO. 98-2015, CREATING 
AND OFFERING FOR SALE A TEN (10) YEAR FRANCHIS!; FOR THE OPERATION 
OF A NON-EXCLUSIVE CABLE TELEVISION SYSTEM IN FAYETTE COUNTY, AND 
AUTHORIZING THE f\i1AYOR, ON BEHALF OF THE URBAN COUNTY 
GOVERNMENT, TO EXECUTE A FRANCHISE AGREEMENT WITH ·wlNOSTREAM 
KENTUCKY EAST LLC, INCORPORATING IHE TERMS AND CONDITIONS OF 
ORDINANCE NO. 98-2015. 

WHEREAS, by Ordinance No. 98-2015 adopted September 10, 2015, the 

Lexington-Fayette Urban County Government ("Lexington~) created a ten (10) year, 

non-exclusive franchise for a cable television system within the confines of Lexington; 

and 

WHEREAS, by Invitation to Bid 135~2015, Lexington offered at bid a non-

exclusive cable television franchise pursuant to Ordinance No. 98-2015; and 

WHEREAS, after publication of said advertisement on September 21, 2015, 

Lexington received a bid from W indstream Kentucky .East LLC. 

NOW, THEREFORE, BE IT RESOLVED BY THE LEXINGTON-FAYETTE 

URBAN COUNTY COUNCIL AS FOLLOWS; 

SecUon 1 - That a ten (10) year; non-exclusive cable television franchise created 

by Ordinance No, 98-2015 be, and it hereby is, awarded to Windstream Kentucky East, 

LLC. 

Section 2 - All prior ordinances, or resolutions, or parts thereof in -conflict herewith, 

are to the extent Df such conflict, hf3reby repealed. 

Section 3 - That the Mayor is hereby authorized to sign the i=ranchise Agreement 

which to memorializes the award by Lexington to Windstream Kentucky East, LLC of 

said franchise subject to the terms and conditions reflected in Ordinance No. 98-2015 

and this Resolution. 

Section 4 ~ That the statements set forth in the Preamble to this Resolution ate 

hereby incorporated in this Resolution by reference, the same as if set forth at length 

herein. 
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Sectlon 5 - That if any section, sentence, clause qr phrase of this Resolution is 

held to be unconstitutional or otherwise invalid, such infirmity shall not affect the validity 

of the remainder of the Resolution . 

Section 6 - That this Resolution shall be effective on the date of its passage. 

PASSED THE URBAN COUNTY COUNCIL: October 8, 2015 

/s/ Jim C 
MAYORJIMG 

ATTESTED: 

/sf .Martha A.lien .. 
CLERK OF URBAN COUNTY COUNCIL 

RAY ····· 
,,,,,,,,, ,.:..,..,., ....... I .. '_! ;.-

.:.:·· .·.··:· 

APPROVED AS TO FORM AND LEGALITY: 

By: 
LindaK Ain ·· 
The Law Firm of Linda K. Ain 
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