
COMMONWEAL TH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

CMN-RUS, INC. 
COMPLAINANT 

v. 

WINDSTREAM KENTUCKY EAST, LLC 

DEFENDANT 

ORDER 

CASE NO. 
2018-00157 

Windstream Kentucky East, LLC ("Windstream East") is hereby notified that it has 

been named as defendant in a formal complaint filed on May 15, 2018, a copy of which 

is attached as the Appendix to this Order. 

Pursuant to 807 KAR 5:001 , Section 20, Windstream East is HEREBY ORDERED 

to satisfy the matters complained of or file a written answer to the complaint within ten 

days from the date of service of this Order. 

Should documents of any kind be filed with the Commission in the course of this 

proceeding, the documents shall also be served on all parties of record. A party filing a 

paper containing personal information shall , in accordance with 807 KAR 5:001 , Section 

4(10), encrypt or redact the paper so that personal information cannot be read. 



By the Commission

ENTERED

MAY 2 2 2018

KENTUCKY PUBLIC
SERVICE COMMISSION

ATTEST:

Executive Director

Case No. 2018-00157



APPENDIX 

APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE 
COMMISSION IN CASE NO. 2018-00157 DATED MAY 2 2 2018 



KATHERINE K. YUNKER 

kyunker@mmlk com 
www.mmlk.com 

( MCBRAYER ] 

Gwen R. Pinson, Executive Director 
Public ervice Commission 
211 ower Boulevard 
Frankforl, KY 40602 

May 15, 201 
via Jia11d-delivc>ry 

Case No. 2018-00157 

201 E. MAIN ST., STE 900 
LEXINGTON, KY 40507 

859.231 8780 EXT. 103 

RC::C ':IVED 

M Y 1 5 2018 

PUCl I E 
C 01\ld I ... h.JIUl'-l 

Re: Formal complaint againsl \ indstream Kentucky East, LLC; 
expediled consideration requested 

Dear Ms. Pinson: 

Enclosed please find fo r filing on behalf of CMN-RU , f nc. ("CM ") the un­
bound original and 12 copies of a formal Complaint against Windstream Kentucky East, 
LLC ("Wind tream") about a pole attachment matter. The copies include the two (2) 
more copies that are required by 807 KJ\R 5:001,. eclion 2(3). Also enclosed is a copy of 
the Complainl and this cover letter to be stamped with the date of receipt and returned 
to the person delivering thi fi ling. 

Please note that the Complaint contains a request for expedited consideration 
and relief. Thee pedition requested includes the 07 KAR 5:001, ection 20(4)(a) deter­
mination that the Complaint establi hes a prima Jacie case and conform to the admini­
strative regulalion, the Lime all owed Windstream to satisfy or answer, and final action 
in the proceeding. Windstream has already had notice of the complaint expressed and 
a full opportunity tor olve them. For months, M has attempted (unsuccessfully) to 
work with Windstream on the pole-attachment issues described in the Complaint. It 
has al o provided Windstream with an advance version of this Complaint, and (as 
noted by the "cc" below) is concurrently mailing this Complaint and cover letter to 
Windstream at its post office address shown in the caption of the Complaint. 

Thank you for your attention to this matter 

inccr9l1, �~� (___, 

�~�(�c�-�-�.�,�,�_�n� , '-"-! t 
�~�e�~�i�n�e� K. Yunkc �~� 

Endo ures 

cc (w I encl): Windstream Kentucky Easl, LLC 

�m�m�l �~�c�o�m� 



COMMONWEAL TH OF KENTUCKY 
BEFORE THE PUBLI C SERVICE COMMI IO 

In the Matter of 

CM -RU , Inc. 
3701 Communications Way 
Evansvill e, IN 4 7715 

v. 
Complainant 

Wind tream Kentucky Ea t, LLC 
400 I Rodney Parham Road 
Li ttl e Rock, AR 72212 

Respondent 

) 
) 
) 
) 
) 
) No. Case No. 2018-00157 
) 
) 
) 
) 
) 
) 

COMPLAI T 

RECEIVED 

MAY 15 2018 

PUBLIC SERVICE 
COMMISSION 

CMN-RUS, Inc. ("CMN"), pursuant to 807 KAR 5:001 § 12, submits this Complaint requesting 

that the Commission find Windstream Kentucky East, LLC ("Windstream") in violation of 

(i) KRS 278.160 and 807 KAR 5:011 for unlawfully unilaterally imposing material conditions 

not set forth in its tariff; (ii ) KRS 278.260 for ofTering CMN services that are unreasonable, 

insufficient and inadequate; and, (iii) KR 278.170 for subjecting CMN to an unreasonable 

prejudice or disadvantage. CMN also requests expedited consideration and reli ef from the 

Commission becau e Windstream ·s actions are having a significant material adverse effect on 

CMN. The Commission has jurisdiction over this matter under KR 278.040 and 278.160. 

BA KGRO D 

I. CMN is a competitive local exchange carrier ("CLEC") and a " telecommunica-

ti ons carrier" as are defined in the Communications Act of 1934. The Com.rnjssion recognizes 

CMN as both a CLEC (Utilit y ID # 5055160) and a long-distance carrier(# 22205516). CMN is 

also a cable television service provider. 
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2. Since 2005, CM and its affiliates have constructed and operated fiber-to-the-

premise (FTTP) networks offering high quality voice, cable television and gigabit data/Internet 

services to residential and business consumers. CMN and its affiliates deliver services to ap­

proximately 250,000 homes and businesses. cMN·s high speed broadband services help 

communities compete on the national and international stage and foster innovation job creation 

and economic growth. 

3. CMN has a Franchise Agreement with the Lexington-Fayette Urban County 

Government (the " LFUCG") lo offer cable television services to residential and business 

customers withjn the confines of Lexington and Fayette County (the '·LFUCG Franchise" ). For 

obvious business reasons. CMN wishe to build out its network in the LFUCG service area as 

quickly as possible. Furthermore, the LFUCG Franchise imposes a deadl ine by whjch CMN's 

network must be constructed. This deadline will be challenging for CMN to meet if 

Windstream s unlawful conduct described below is allowed to persist. 

4. Once CMN's network is constructed, Windstream and CMN will be direct 

competitors in the LFUCG service area. To enter the LFUCG service area as an over builder, 

CMN needs access to utility poles on reasonable and just terms. CMN has successfully worked 

with utilities over the years to gain access to poles. For example, Kentucky Utilities Company 

("KU'.) has been wi l li ng to negotiate a High Volume Pole Attachment Application Plan with 

prospective pole attachers. KU's high volume plan allows a CMN affiliate to submit 

applications for up 2,500 poles in a 30-day period and provides for reasonable pole attachment 

procedures and timeframes. 

5. In preparation to enter the LFUCG service area, during the fall of 2017, CMN 

contacted Windstream to obtain Windstream 's pole attachment agreement for review and 
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consideration. ln November of20l 7, Windstream provided a copy of a Pole Attachment License 

Agreement. See Pole Attachment License Agreement (the "L icense Agreement") attached as 

Appendix A. Upon review of the License Agreement, CMN identified several provisions that 

were unreasonable and unlawful. The primary areas of concern are provisions in ection 8 of the 

License Agreement. Specifically, Windstream limits the number of poles for which CMN may 

apply for access to 300 poles in a rolling 30-day period (the "300 Pole Restriction") and 

Windstream makes no commitments to time frames for application, survey and make-ready 

process mg. 

6. The 300 Pole Restriction in ection 8.A of the License Agreement reads as 

follows (emphasis added): 

Before Licensee shall have a right to place Attachments to any Poles of Licensor, 
Licensee shall make application for and receive a revocable nonexclusive 
License which shall be in the form of a Licensor countersigned Application for 
Pole License (Exhibit B). Each Exhibit B Application for Pole License hall con­
tain no more than twenty-five (25) Poles and li censee may submit up lo /lvelve 
(12) Exhibit B. Application for Pole license within a rolling thirty (30) day 
period. Licensor will process Applications for Pole Licenses in the order in 
which they are received; provided, however. that when Licensee has multiple 
Applications for Pole Licenses on file with Licensor, Licensee may designate its 
desired priority of completion with respect to all such Application for Pole 
Licenses. Licensee shall not under any circwnstances attach any equipment to 
any guy wires or anchors owned by Licensor. 

7. To deliver its gigabit broadband services in the LFUCG service area, CMN will 

need to access approximately 12,500 Windstream poles. CMN is not seeking to attach to all 

12,500 poles at once. CMN wants to obtain appro al to attach its facilities to these poles over a 

reasonable period of time, optimally over the next eight (8) to twelve ( 12) months. Unfortu-

nately, if applications for attachment are restricted in number as set forth in ection 8.A, it will 

take CMN until the end of2021 to obtain approval to attach CMN's faci lities to Windstrearn's 

poles. 
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8. This 300 Pole Restriction presents a serious economic and regulatory challenge 

for CMN. Any delay in anaching to poles delays cMN·s ability to realize a return on its 

investment. which will total close to$ I 00 million in the LFUCG and surrounding service areas. 

Al so, CMN committed to the LFUCG to have its cable system technicaJly capable of providing 

cable services as described in the Franchise Agreement by the close of2021. Windstream's 300 

Pole Restriction and total absence of processing time frames puts in jeopardy CMN's ability to 

meet LFUCG's expectations. Competitive necessity requires exceeding these expectations, not 

merely meeting them. 

9. Knowing that the terms of Windstream's License Agreement, particularly Section 

8. would have a material adverse impact on CMN s business, CMN requested a conference call 

with Windstream to discuss the terms of the agreement. On December 12, 2017, representatives 

of CMN and Windstream participated in a.conference call. During thls call, CMN requested that 

Windstream amend the License Agreement to contain substantially the same terms and condi-

tions as it entered into in connection with the Kentu ky Information Highway project (the "KJH 

Amendmenf'1). Accordingly, CMN asked Windstream to increase the number of applications 

Windstream would process from 300 poles per rolling 30 days to 1,500 per rolling 30 days and to 

give CMN non-discriminatory appli cation, survey, estimate and make-ready process time lines. 

CMN acknowledged that under the terms and conditi ons of the KlH Amendment, Windstream 

charges for the additional resources necessary for Windstream to process the higher volume of 

1 The KJH Amendment is the First Amendment to Pole Attachment License Agreement dated July 7, 
2016, by and between Windstream Kentucky East, LLC and the Commonwealth of Kentucky, Kentucky 
Communications Network Authority, and the Finance and Administration Cabinet in connection with the 
Kentud. .. 'Y l nfonnation Highway project (the " K IH " ). See KIH Amendment attached as Appendix C. The 
favorable terms of the KlH Amendment were not provided to the Kentucky Communications Network 
Authori ty ("L icen ee") becau e of any governmental statu . To the contrary, the agreement which the 
KTH Amendment amends was conditi oned upon the Licensee being a competitive local e change carrier 
('·CLEC") or a " telecommunications carrier,. as defined in the Communication Act of 1934. See FN 12. 
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applications. CMN made it abundantly clear that it was ·willing to pay for such resources as well. 

During this call, Windstream stated that it would consider CMN's request and the parties agreed 

to reconvene in one week. 

JO. On December 19, 2017, representatives ofCMN and Windstream reconvened in 

another conference call. During this call , Windstream reported that it was not willing to negoti­

ate any provisions with CMN. As explained in more detail in paragraphs 22 and 23 of this 

Complaint, Windstream stated that CMN has two invoices outstanding to a Windstream affiliate 

and that while the invoices remain outstanding, Windstream would not negotiate with CMN. 

CMN reminded Windstream that the invoices were disputed in good faith, but Windstream's 

position remained firm. 

11. Because Windstream refused to negotiate terms and conditions, CMN determined 

the only course of action available to it would be to attach to Windstream 's poles under Wind­

stream 's CA TV Pole Attachment Tariff. See CATV Pole Attachment TariITP.S.C. KY NO. 11 

attached as Appendix B (the "Tariff'"). The Tariff does not contain the 300 Pole Restriction. 

Windstream agreed that CMN, as a cable television provider, could attach under the Tariff. 

12. On January 12. 2018, CMN requested that Windstream provide the process under 

which it could apply to attach to Windstream poles pursuant to its Tariff. Despite the Tariff 

containing no 300 Pole Restriction, on January 18, 2018, Windstream informed CMN that it 

would limit the number of poles per application to 25 and the number of applications to 12 per 

rolling 30-day period. Thereafter, CMN submitted applications to anach to Windstream poles. 

Not only has Windstream refused to accept applications totaling more than 300 poles in a rolling 

30-day period, but also, Windstream has processed the appli cations it has accepted in an 

unreasonably slow time frame. 
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LAIM 

Wind tream ha imposed material condition not in it tariff. 

13. Windstrearn's imposition of additional, material restrictions not in its Tariff 

violates KR 278.160 and 807 KAR 5:01 I. pecifically, KRS 278.160(1) requires Windstream 

to show "al l rates and conditions for service established by it and collected or enforced" in its 

tariff schedules on file with the Commission. 

14. Because Windstream has failed to satisfy the requirements in KRS 278.160 and 

807 KAR 5:011, prior to imposing the 300 Pole Restriction, imposition of the restriction is 

illegal and unenforceable. 

15. If the 300 Pole Restriction is important to Windstream, it should seek approval 

from the Commission to amend the Tariff. However, in the event that Windstream seeks the 

Commission's approval, for the reasons CMN describes below, approval should be denied. As 

more fully described below, Windstream 's 300 Pole Restriction is vastly out of pace with 

industry norms and in violation of existing federal and state laws and regulations. While the 

Federal Communications Commission ("FCC") is moving toward more streamlined and 

expedited pole attachment processes, Windstream should not be allowed to move in the opposite 

direction. 

Wind tream' pole proce sing procedures are unreasonably slow. 

16. Over the years, Congress has passed laws and the FCC has promulgated regula-

ti ons to reduce barriers to broadband deployment. Understanding the importance of timely 

access to poles, the FCC has imposed pecific timelines to which pole owners must adhere. 
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Most notable are the timelines set forth in the FCC's 20 I I Order. 2 Generally. a pole owner has 

45 days from receipt of a complete application to respond to an applicant's request to attach to 

the owner's poles.3 Unless the application is denied for one of four specified legitimate 

reasons.4 the pole owner must provide an estimate of charges for necessary make-ready work 

within 14 days. 5 The prospecti e attacher has at least 14 days to respond to this estimate and 

pay the estimated charges. Upon receipt of the payment for the estimated charges, generally the 

pole owner and existing attachers have 60 days (with the owner able to request an additional 15 

days in certain circumstances) to conduct the necessary make-ready.6 

17. During the FCC's rule making process, pole owners commented that larger orders 

will take additional time to process. The FCC agreed and gave pole owners additional time for 

" larger orders:' pecificall y, 47 CFR l .1420(g) provides as follows: 

For the purposes of compliance with the time periods in this section: 

{l) A utility shall apply the timeline described in paragraphs (c) through (e) of this 
section to all requests for pole attachment up to the lesser of 300 poles or 0.5 
percent of the utility s poles in a state. 

(2) A utili ty may add 15 days to the survey period described in paragraph (c) of 
this section to larger orders up to the lesser of 3000 poles or 5 percent of the 
utility's poles in a state. 

(3) A utili ty may add 45 days to the make-ready periods described in paragraph 
(e) of this section to larger orders up to the lesser of 3000 poles or 5 percent of the 
utility's poles in a state. 

(4) A utility shall negotiate in good faith the timing of all requests for pole 
attachment larger than the lesser of 3000 poles or 5 percent of the utility's poles in 
a state. 

' Report and Order and Order on Reconsideration adopted Apri l 7, 2011, WC Docket No. 07-245; GN 
Docket No. 09-51 (the "2011 Order"). 

' 47 CFR 1.1420(c) 

'Access may be denied if there is insufficient capacity and for reason of safety, reliability and generall y 
applicable engineering purposes. 47 U . . C. §224(f). 

' 47 CFR 1. I 420(d) 

• 47 CFR 1. I 420(e) 
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(5) A utility may treat multiple requests from a single cable operator or 
telecommunications carrier as one request when the requests are filed ' ithin 30 
days of one another. 

The federal regulations do not aJlow the utility to reject applications using the process Wind-

stream has unilaterall y adopted. In the 2011 Order, the FCC noted that. if there is a failure to 

have and adhere to timelines, pole attachments may become subject to excessive delays. The 

2011 Order specifically refers to a record showing "pervasive and widespread problems of 

delays in survey work, delays in make ready performance ... and other issues." 7 

18. Under federal regulation, if a pole owner fails to comply with the survey and 

make-ready deadlines, the entity seeking to attach can exercise statutorily prescribed self-help 

remedies. Again, under no circumstances do federal regulations grant a pole owner the right to 

simply reject ·'larger orders." Windstream has simply refused to negotiate at al l concerning the 

processing of all of CMN's orders. which by definition constitutes bad faith in accordance with 

FCC rules. In short, Windstream's refusal to process more than 300 poles in a rolling 30-day 

period would be deemed unreasonable and unlawful under federal regulations. 

19. Windstream ·s pole attachment processes are also unJawfuJ under Kentucky la' . 

Alt hough the Commonwealth of Kentucky has exercised its right to reverse-preempt federal pole 

attachment regulations and the jurisdiction of the FCC, the standard for accessing poles under 

Kentucky law is basicall y the same as the standard established by federal law, i.e., access to 

poles must be on reasonable terms. FCC rules and orders provide a logical benchmark for what 

is and is not considered to be reasonable. Terms that have been found to be unreasonable in 

other jurisdictions do not become reasonable simply because the poles are in Kentucky. 

1 2011 Order at I. 
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20. As noted in paragraph 4, KU has been will ing to negotiate a Hi gh Volume Pole 

Attachment Application Plan with prospective pole attachers that contains more reasonable time 

frames. 

Windstream refuses to give CMN pole attachment terms it gives to others. 

2 I . Windstream's refusal to process CMN's '·larger orders" and abide by reasonable 

survey and make-ready time frames violates KRS 278.170( 1) which provides: 

No utility shall, as to rates or service, give any unreasonable preference or 
advantage to any person or subject any person to any unreasonable prejudice or 
disadvantage, or establish or majntain any unreasonable difference between 
localiti es or between classes of service for doing a like and contemporaneous 
service under the same or substantially the same conditions. 

ln l ight of the favorable terms given by Windstream to KlH , Windstream's refusal to allow CMN 

substantiall y the same terms subjects CM N to an unreasonable prejudice and disadvantage. 

22. As noted above, Windstream's stated reason for refusing to give CMN terms 

substantiall y similar to the terms set fo rth in the KIH Amendment is that CMN owes Windstream 

money and until such money is paid Windstream should not be required to process CMN poles 

under the more favorable terms and conditions ofTered to KIH. However, Windstream and CMN 

wi ll be direct competi tors for cable and other broadband service customers in the LFUCG service 

area. Regardless of Windstream 's apparent motives, its actions have the effect of substantially 

reducing competition, and CMN submits that Windstream is aware of such adverse consequen-

ces. lowing CMN's entry into the LFUCG market limits consumer choice. 

23. 1n March of2017, Windstream KDL , LLC ("KDL"), an affi li ate of Windstream, 

submitted an invoice to CMN for reimbursement of costs for make-ready work performed in 

lndiana. The invoices are not owed to Windstream and are entirely unrelated to CMN's request 
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under the Tariff to attach to any poles owned by Windstream.8 ln addition, the make-ready 

charges for which KOL has invoiced CMN are not for charges actually paid by KDL or any 

other affiliate of Windstream. Rather, KDL 's invoices are passing through a request for 

reimbursement from a unrelated third party utility for service performed by such unrelated third 

party. Although there may be an accounts payable book entry on KDL 's financials (which 

should be offset by a corresponding receivable), neither Windstream nor any of its affiliates 

(including KDL) need ever be out of pocket for one dime of the invoiced amounts. 

24. Even if CMN owed money directly to Windstream Kentucky East, LLC and the 

invoices were directly related to CMN's attachments under the Tariff, Windstream cannot use 

the invoices as an excuse to deny CMN attachment terms offered to others because the invoices 

are disputed in good faith and CMN has continued to pay undisputed invoices. CMN is actively 

engaged in good faith negotiations to resolve such outstanding invoices. 807 KAR 5:006, 

ection 11 (6) provides: 

A customer account shall be considered to be current while a dispute is pending 
pursuant to this section, if the customer: 
(a) Continues to make payments for the disputed period in accordance with 
historic usage, or if that data is not available, the average usage of similar 
customer loads; and 
(b) Stays current on subsequent bills. 

807 KAR 5:006 ection 12 provides: 

tatus of Customer Accounts During Billing Dispute. With respect lo a billing 
dispute to which ection l I of this administrati e regulation does not apply a 
customer account shall be considered to be current while the dispute is pending if 
the customer continues to make undisputed payments and stays current on 
subsequent bills. 

• The invoices disputed by CMN in good faith were issued pursuant to the Pole Attachment Rights/Dark 
Fiber Rights Exchange agreement bet"'een CMN and KOL, dated February 7, 2005. 
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25. If Kentucky had not exercised its right to re erse-preempt federal pole attachment 

regulations and the jurisdiction of the FCC, Windstream's denial of reasonable terms of access 

based upon the unpaid invoices would also be a violation of federal la\! . Under federal law, 

access may be denied if there is insufficient capacity and for reasons of safety, reliability and 

generally applicable engineering purposes.9 Non-payment of an invoice disputed in good faith 

has been determined by the FCC to be unreasonable and unlawful.10 

26. The invoices that Windstream 's justification relies upon are clearly disputed in 

good faith. CMN disputed the invoices because the invoices were not accompanied by any 

supporting documentation, were for services provided by a third party years before the date of 

in oice, and are for patently unreasonable amounts. A uti lity has an obligation to provide a 

reasonable amount of information sufficient to substantiate i ts make-ready charges.11 CMN 

understands, however, that KDL is in the middle. ln order lo avoid any adverse effect on KOL, 

CMN disputed the invoice directly to the third party utility and gained that third party utility's 

assurance that until the dispute is settled, KDL would not suffer adverse consequences. CMN 

also requested that this third party withdraw the in oice issued to KOL and allow CMN and the 

third party to resolve the issue without KDL as an intem1cdiary. To our knowledge, this thfrd 

party utility has not taken any adverse action against Windstream or any of its affiliates 

(including KOL) as a result of the disputed, unpaid invoices . 

• 47 u.s.c. §224(1). 

,. Kansas City Cable Partners d/b/a Time Warner Cable of Kansas City . Kansas Citv Power & Light 
Co., Consolidated Order, 14 FCC Red 11599 at 18. The FCC detennined that KCPL could not condition 
access on payment of a disputed claim and that debt coll ecti on is not pennissible grounds for denial of 
access. 

o. PA 01-006 at 59 through 62 interpreting 
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27. CMN's pole attachment needs are substantially similar to KIH"s needs addressed 

by the terms of the KIH Amendment. Windstream was willing to enter into an agreement with 

the KIH only as long as KJH is a CLEC or a "telecommunications carrier" as defined in the 

Communications Act of 1934,just like CMN. Even ifKI H and CMN were not both CLECs or 

"telecommunications carriers," CMN and KIH pole attachment requirements place the same 

burdens and obligations on Windstream in that both (i) are prospective attachers to Windstream ·s 

poles, (i i) seek to deploy high speed broadband in the Commonwealth of Kentucky, and 

(iii) need to attach to Windstream's poles more quickly than the 300 Pole Restriction allows. 

PRAYER FOR EXPEDIT ED CO ID ERATIO AN D RELIEF 

WHEREFORE CMN requests that the Commission grant expedited consideration and relief as 

follows: 

(I) Find Windstream's imposition of a 300 Pole Restriction not set forth in its Tariff in 

violation ofKRS 278.160 and 807 KAR 5:011: 

(2) Find Windstream's offering of service to CMN subject to the 300 Pole Restriction and 

without reasonable application, survey and make-ready processing time frames is 

unreasonable, insufficient and inadequate; 

(3) Find Windstream's refusal to process CMN pole appli cations under the terms and 

conditions granted to KJH as unreasonably prejudicial and disadvantageous; 

(4) Order Windstream to (i) process pole applications in accordance with standards 

established by the FCC and grant CMN the remedies afforded by federal regulation, (ii) 

process pole appli cations in accordance with procedures similar to ones set forth in the 

KU High Volume Pole Attachment Application Plan, or (iii) allow CMN to utilize the 

process granted by Windstream to KIH. 
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Respectfully submitted, 

1(f �l�~�"�~� { �c�1�~�t�~� 
Katherine K . Yunker 
lmmker@mmlk.com 
MCBRAYER, M CGINNlS, LESLIE & 

KJRKLAND PLLC 
20 I East Main Street; Suite 900 
Lexington, KY 40507-1310 
859-231-8780, ext. 137 
Allorney for CMN-RUS, Inc. 
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1. PARTIES. 

This Pole Attachment License Agreement ("Agreement") is entered into as of the date last signed 
by all the parties ("Effective Date") by and between Windstream Kentucky East, LLC, a Windstream 
company organized and existing under the State of Delaware ("L icensor''), and a 
company organized and existing under the State of ("Licensee"). Licensor and Licensee may 
sometimes be referred to in this Agreement individually as a "party" and collectively as the "parties". 

2. COPE. 

A. The purpose of this Agreement is lo set forth the rates, terms, conditions, and procedures under 
which the Licensor wi ll provide Licensee access to Licensor's Poles (as defined herein) in the State of 
Kentucky for the purpose of Licensee attaching wireline facilities. 

B. The parties acknowledge that Licensor is entering into this Agreement because Licensee has 
represented it is a regulated "telecommunications carrier" or "cable television system" provider as such 
tenns are defined in the Communications Act of 1934, as amended (hereinafter U1e "Communications 
Act") and desires to provide telecommunications service or cable service ("Services"), as defined in the 
Communications Act; and that Licensee is authorized to provide these Services under its franchise or 
other lawful authority within its service area wbere Licensor owns Poles. In the event Licensee no longer 
has the status as a "telecommunications carrier" or "cable television system" provider or the authority to 
offer these Services in the state where the Poles aro located, Licensor shall have the right lo immediately 
terminate this Agreement and require Licensee to remove all of its facil ities from Licensor's Poles. As a 
condition precedent to entering into thi Agreement, Licen ee shall submit to Liccn or a copy of it 
certification evidencing its statu as either a regulated telecommunicatiou carrier or cable television 
system provider, and untiJ such documentation i provided to Licensor, Licensor haU not be 
obLi gated to enter into this Agreement. 

C. Subject to the provisions of this Agreement, Licensor will issue to Licensee for any lawful 
communications purpose, revocable, nonexclusive Licenses authorizing the placement of Licensee's 
Attachment to Licensor's Poles. 

D. No use, however extended, of Licensor's Poles nor payment of any fees or charges required under 
this Agreement or L icense issued under this Agreement shall create or vest in Licensee any ownership or 
property rights in said Poles, but Licensee's rights therein shall be and remain a mere license. Nothing 
herein contained shall be conslnied to compel Licensor to construct, retain, extend, place, or maintain any 
facilities not needed for its own service requirements, unless otherwise required by law. Nothing 
contained in this Agreement or in any License issued hereunder shall in any way affect, restrict or impair 
the right of Licensor to convey, transfer, mortgage, or assign to any other person or entity any interest in 
real or personal property, including any Poles in which Licensee has attached or placed Licensee's 
Attachments pursuant to Licenses issued under this or other license agreements. 

E. Licensee recognizes that Licensor bas entered into, or may in the fut11re eater into, agreements 
and arrangements with others wbicb are not a party to this Agreement regarding the Poles covered by this 
Agreement. Nothing herein contained sbaU be construed as a limitation, restriction or prohibition against 
Licensor with respect to such other agreements or arrangements. The rights of Licensee shall at all times 
be subject to any present or future joint use or joint ownership arrangement between Licensor and any 
other party. 
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F. This Agreement does NOT ere.ate any right for· Licensee to access or place facilities in 
Licensor central offices. conduit or to place wireless communication equipment on Poles. A 
separate agreement is required for any access to L icensor facilities other than those outlined in this 
Agreement. 

3. DEFlNITIONS. 

Certain capitaLized te1ms used in this Agreement are listed in and have the meaning as set forth in 
Exhibit A. Exhibit A is incorporated and made a part of this Agreement by reference. 

4. TERM AND TERMINATION OF AGREEMENT 

A. This Agreement shall become effective upon the Effective Date and if not tenninated in 
accordance with the provisions of this Agreement, shall continue in effect for a term of one (1) year 
("Initial Tenn") and shaU continue on a year-to - year basis. Notwithstanding the foregoing, any time 
after the Initial Tenn and anytime thereafter the rates, fees and charges set forth may be increased or 
decreased by wtitten notice from Licensor to Li censee. 

B. Either Party may terminate this Agreement for any reason after the Initial Term with at least thirty 
(30) day written notice to the other party. Licensor may tenninate this Agreement in the event of default 
as set forth under Art icle 20 of this Agreement. 

C. Upon termination of the Agreement in accordance with any of its tetms, all outstanding Licenses 
in connection therewith shall terminate and shall be surrendered and Licensee shall immediately, and at 
its sole expense remove all Attachments located on Poles within sixty (60) days of date of termination. 

5. TERMINATION OF LICENSES 

A. In addition to other termination rights set forth in this Agreement, upon notice from Licensor to 
Licensee that Licensor has been advised by a govern.meotaJ authority or private property owners that the 
use of any Poles is not authorized and is objected to by such governmental authority or private property 
owner, as the case may be or that any Poles is to be removed, sold or otherwise disposed of, Licensee 
shaU, immediately remove its cables, equipment, and facilities at once from the affected Poles or shall 
make arrangements for the removal of its cable, equipment, and facilities from the affected portion of 
Licensor's Poles at Licensee's sole expense. If not so removed within sixty (60) days or such timeframe 
as stated on the Notice, L icensor shall have the right to remove Licensee's Attachments from Licensor's 
Poles at the cost and expense of Licensee and without any liabili ty thereto. 

B. L icensee may at any time remove its Attachments from any Poles of Licensor, but shaU 
immediately give Licensor written notice of such removal and surrender of License in tb.e form of a 
Notification of Sun-ender attached hereto as Exhibit C and incorporated by reference and made a part of 
this Agreement If Licensee surrenders its License but fails to remove its Attachments from Licensor's 
Poles, Licensor shall have the right but not the obligation to remove Licensee's Attachments at Licensee's 
e)..-pense without any liability on the part of Licensor for damage or injury to Licensee's Attachments or 
interruption to Services. Licensee's obLigations with regard to maintenance and fees continue until 
Attachments are removed from the Poles. In the event that Licensee's Attachments shall be removed from 
any Poles as provided by this Agreement, no Attachment shall again be made to such Poles unJess 
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Licensee shaJI have first complied with all of the provisions of this Agreement as though no Attachment 
bad previously been made. 

6. RA TES, FEES AND CHARGES. 

A. All rates, charges and fees set forth in this Agreement and those shown in Exhibit D (Schedule of 
Rates, Fees, and Cbarges) shall be subject to and calculated in accordance with applicable law, and 
Licensor may in its sole discretion revise the rates, charges and fees as set forth in Exhibit D upon 30 day 
notice to Licensee. Exhibit D is incorporated and made a part of this Agreement by reference. The fees, 
rates and charges set forth in Exhibit Dor elsewhere in this Agreement are effective during the term of 
this Agreement and subject to change as set forth herein. 

B. Pole Attachment Fee. For the purpose of computing the annual Pole Attachment Fee due under 
this Agreement the Pole Attachment Fee shall be based each year upon the number of Poles where 
Licensor has issued a License as of the date of annual billing multiplied by the Attachment Rate set forth 
on Exhibit D, as may be modified by Licensor from time to time. If Licensee is a regulated cable system 
provider which begins to offer telecommunication Services, Licensee must notify Licensor within thirty 
(30) days of the change in use if it shall begin to use any attachment for telecommunication Services and 
Licensor may adjust the Attachment Rate and Pole Attachment Fee as appropriate consistent with the 
applicable FCC fonnula for telecommunication providers. 

C. All charges for inspections, engineering, replacement or rean·angements of Licensee's 
Attachments from Licensor's Poles and, without limi tation, any other work perfonned for Licensee shall 
be based upon the full cost and ex.pense, including reasonable overhead, incurred by Licensor or its 
representative for performing such work for Li censee to include without limitation costs to transfer or 
moving of Licensor fucil ities and removal of old Poles. The cost to Licensee shall be determined in 
accordance with the regular and customary methods used by Licensor in determining such costs. 

D. All other Attachment related inquiry, verification, application, administrative and miscellaneous 
rates, fees and charges shall be calculated and paid in accordance with Exhibit D and the te1ms of this 
Agreement. 

E. Upon tennination or surrender of a Li cense granted hereunder, no refund of any Pole Attachment 
Fees shalJ be made and Licensee shall remain li able for all fees and charges set forth in this Agreement 
until Licensee bas removed its Attachments. 

7. PAYMENT, :ECURITY BOND AND LIE 

A. All bil ls for such other charges for work performed by Licensor and the fees set forth in the 
Agreement shall be payable upon presentment to Li censee, and shall be deemed delinquent if not paid 
within thirty (30) days after the date of the invoice. 

B. Bond. Licensee shaJI furnish a bond or other security, and keep in place during the tenn of this 
Agreement, satisfactory to Licensor, the amount of $5,000 or an amount equal to two (2) years of Pole 
Attachment Fees, whichever is greater, to guarantee the perfonnance of Licensee obligations including 
payment of any such sums (including Unauthorized Attachment charges and Liquidated damages) which 
may become due to Licensor arising out of this Agreement including, but not limited to rent, fees due 
hereunder or charges for work performed for the benefit of Licensee under this Agreement, including the 
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removal of Licensee's facilities upon tennination of this Agreement by any of its provisions or upon 
te1mination ofany License issued hereunder. Such bond shall include that Licensor received 30 days prior 
notice of cancellation. Cancellation of a bond shall be an event of default by Licensee. Upon signing this 
Agreement and prior to issuance of a License, Li censee shall furnish the bond to be seat to person 
identifi ed in Exhibit E. Li censor may in its sole discretion change the bond amount or cancell ation notice 
requirement from time to time upon at least thitty (30) day notice to Licensee. Licensor shall not be 
obligated to issue any License hereunder until Licensee has provided the bond as set fo1ih herein. 

C. Lien. Should Licensor under the terms and conditions of this Agreement remove Licensee's 
Attachments from Licensor's Poles, Licensor will deliver to Licensee the cable, equipment or facilit ies so 
removed upon payment by Licensee of the cost of removal, storage and delivery, and all other amounts 
due Licensor hereunder. Licensor is hereby given a lien on Licensee's cable, equipment or facilities 
attached to Licensors Poles or removed therefrom, with power of public or private sale, to cover any 
amounts due Licensor under the provisions of this Agreement. Such liens shall not operate to prevent 
Licensor from pursuing, at its option, any other remedy in law, equity or otherwise, including any other 
remedy provided for in this Agreement. 

8. ATIACHMENTREQUEST AND LICENSE PROCESS 

A. Before Licensee shall have 11 right to place Attachments to any Poles of Licensor, Licensee shall 
make application for and receive a revocable, nonexclusive License which shall be in the form of a 
Li censor countersigned Application for Pole Li cense (Exhibit B). Each Exhibit B Application for Pole 
License shall contain no more than twenty-five (25) Poles and Licensee may submit up to twelve (12) 
Exhibi t B. Application for Pole License within a rolling thirty (30) day period. Licensor will process 
Applications for Pole Licenses in the order in which they are received; provided, however, that when 
Licensee has multiple Appli cations for Pole Licenses on file with Licensor, Licensee may designate its 
desired priority of completion with respect to all such Application for Pole Licenses. Licensee shall not 
under any circumstances attacb any equipment to any guy wires or anchot·s owned by Licensor. 

B. Application For Pole License and Engineering Survey. Licensee shall submit an Application 
for Pole License in the form of Exhibi t Band sbaU include a drawing of the proposed route, the pole 
detail and contact information (name, telephone, facsimile, and email information). Upon receipt of a 
complete Application for Pole License, Licensor will conduct an engineering survey to dete1mine whether 
and where Licensee's Attachment is feasible, and what Make Ready Work is required by Li censor or 
other existing attachers to accommodate Licensee's Attachment. Upon completion of the engineering 
survey, Licensor shall inform Licensee of its estimated make-ready charges for Li censor Make Ready 
Work ("Make Ready Estimate"). If during this process, L icensor detennines the request is denied based 
on insuffi cient capacity or for reasons of safety, reli ability and generally applicable engineering purpose 
Licensor shall inform Licensee that the Application for Pole License is denied together with the reason. 
All expenses incurred by Licensor in reviewing Licensee's Application for Pole License shall be borne by 
Licensee even if such request is denied by L icensor. 

C. Advance Payment of Make Ready Work Estimate and Expedited Charges. If Licensee upon 
review of lhe Make Ready Estimate desires to proceed with the process to obtain a L icense from 
Licensor, Licensee shall submit payment in the amount of the Make Ready Estimate together with the 
Application Fee and engineering survey costs lo Licensor within fourteen ( 14) days of receipt of the Make 
Ready Estimate and invoice for sucb amounts. Licensee shall be solely responsible for negotiating with 
existing attachers for Make-Ready Work relating to such other existing attacher facilities located on, 
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within or in Licensor's Poles and shall be responsible for paying aJI charges incurred in transferring or 
reaJTanging existing attacher facilities to accommodate the placement of L icensee's Attachment on, 
within or in Licensor's Poles. ln the event, Licensee declines to proceed with the project Licensee shall 
reimburse Licensor any costs and expenses incurred by Licensor to date including but not limited to 
Applica6on Fee, engineering and administrative expenses and costs. 

D. Completion of Make Ready Work and Issuance of L icense. Lfoensor shaU undertake to 
complete any Make Ready Work of its owned facilities upon receipt of Licensee's payment of the Make 
Ready Estimate. Upon completion of all Make Ready Work and receipt of all fees and charges due from 
Licensee to Licensor, Licensor shall issue Licensee en approved License which shall be in the form of a 
Licensor countersigned Application for Pole License. At that time Li censee will be considered to have 
been granted a License with respect to the Poles approved in the License and may attach to Licensor's 
Poles in accordance with the te1ms and conditions of this Agreement 

E. Licensee shall maintain a copy of all Application for Pole �L�i�c�e�n�s�~� and approved Licenses. 
Licensor may provide upon request copies of the same to the extent available and Licensee shall 
reimburse Licensor for its costs in preparing and sending requested copies. 

9. AUTHORITY FOR PLACEMENT OF ATTACHMENT 

A. Before any placement of Attachments by Licensee, regardless of whether a License may have 
been issued, Licensee represents and wanants that it has the authority to maintain Attaclunonts within 
public rights-of-way, or on private rights-of-way or on private property, and shall upon request provide a 
copy of docwnentation evidencing such right to Licensor. Licensee shall be solely responsible for 
obtaining all Licenses, easements, authorizations, permits and consents from federal, state and local 
authorities or private land owners that may be required to place and maintafo Attachments on Licensor's 
Poles. 

B. Licensor and Li censee agree that neither party has the right to restrict or interfere with the other 
party's lawful access to and use of public right-of-way, including public right-of-way, which pass over 
property owned by either party. Except as otherwise specifically provided in this Agreement, Licensor 
and L icensee shall each be responsible for obtaining their own right-of-way and pennission to use real or 
personal property owned or controlled by any governmental body or private entity or person. 

C. Licensor may, without incurring any liabili ty, remove Attachments of Licensee from Licensor's 
Poles, at Licensee's sole expense where in L icensor's sole judgment such removal is required in 
connection with the performance of Licensor's service obligation or the safety of Licensor's employees. 
Whenever such removal has been made, Li censee will be notified. 

10. CONSTRUCTION AND MAINTENANCE 

A. Licensee's Attachments shall be placed and maintained in accordance with the following: 

1. any and all Licensor requirements and specifications of Licensor, and 
2. the tenns and conditions of this Agreement, and 
3. the National Electric Safety Code (most recent edition), and 
4. the National Electric Code (most recent edition), and 
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5. in compliance with any other rules or orders now in effect or that may hereafter be issued 
by any state utility commission or other authority (state, federal, local) having jurisdiction 
over including but not limited to Poles, rights-of-way, and Hazardous Materials. 

Each of Section lO(A)(l-5) is incorporated by reference and made a patt of this Agreement, and in the 
event of a conflict or difference between any of these specifi cations and requirements, the more stringent 
will apply. Licensee agrees to reanange its Attaclunents, with in a commercially reasonable timeframe, in 
accordance with changes in the standards referenced herein in th.is Section l O(A) of tJ1is Agreement, or if 
required by law. 

B. Licensee shall, at its own expense, make and maintain its Attachments and use Licensor Poles in 
a safe conditi011 and in thorough repair, and in a manner acceptable to Licensor, and so as not to conflict 
with the use of said Poles by Licensor or by other authorized users of said Poles, or interfere with other 
facilities thereon or which may from time to time be placed thereon. Licensee shall, at its sole expense, 
upon written notice from Licensor, relocate or replace its Attachments placed on said Poles or transfer 
them to substituted Poles that may be authorized by Licensor, or perform any other work in connection 
with said Attachments that may be required. Licensor shall give such written notice as is reasonable in 
the circumstances, provided, however, that in cases of emergency, as detennined by Licensor in its sole 
discretion, Licensor may arrange to relocate, remove or replace Licensee Attachments placed on said 
Poles, transfer such Attaclunents to substituted Poles or perf01m any other work in connection with said 
Attachments that may be required in the maintenance, replacement, removal or relocation of said Poles or 
Licensor or existing attacher facilities thereon or which may be placed thereon, or for the service needs 
of Licensor, and Licensee shall reimburse Li censor for the expense thereby incllrred. For the purpose of 
this Section, Licensee Attachments shall be understood to include Attachments of Licensee in space 
reserved for Licensor, or space which Licensor has the right to use, on poles of other companies with 
which Licensor now has or may hereafter bave agreements for joint use and occupancy; and t11e use of 
such space by Licensee shall be subject to the terms and conditions of the agreements between Licensor 
and said other companies. 

C. Licensee shall be responsible at all times for the condition of Li censee's Attachments and its 
compli ance with the requirements, specifications, rules, regulations, ordinances and laws specified in this 
Agreement. Licensor shall have no duty to Licensee to inspect, monitor or maintain the condition of 
�L�i�c�e�n�s�e�e�·�~� Attachments (including, but not li mited to, splices and other facilities connections) located on, 
within or in Licensor's Poles. Licensor may make periodic or spot inspections at any time of any part of 
Licensee's Attachments as Licensor determines reasonable or necessary in its sole judgment, pursuant to 
Section 16 of this Agreement. 

D. Licensee shall not authorize any person or entity acting on Licensee's behalf ("Licensee 
Contractor") to perform any work on, within or in Licensor's Poles without first verifying, to the extent 
practicable, on each date when such work is to be performed and, that the condition of the Poles is 
suitable for the work to be performed. If Licensee or Licensee Contractor determines that tbe condition of 
the Poles is not suitable for the work to be performed, Licensee shall notify Licensor of the condition of 
the Poles in question and shall not proceed with construction activities until L icensee is satisfied that the 
work can be safely performed. 

E. Li censee shall be solely responsible for paying all persons and entities that provide materials, 
labor, access to real or personal property, or other goods or services in connection with the consb11ction 
and placement of Licensee's Attachments and for directing the activities of all Licensee Contractors while 
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they are physically present on, wiU1in or in the vicinity of Licensor's Poles. Licensee shall not permit any 
mechanic's lien, material man's lien, or any other lien, claim or security interest to attach to or encumber 
any of Licensor's real or personal property at any time. 

F. Licensee's main line Attachments shall be tagged at maximum intervals of 300 feet so as to 
identify Licensee as the owner of the Attachment. Licensee shall place fiber wrap/ID at the specific 
Licensor Poles attaching point and at any aeriaJ span splice location and/or sJack loop. The tags shall be 
of sufficient size and lettering so as to be easily read from ground level. 

11. OVERLA HING 

A. Licensee may, upon notice to Licensor, overlasb its own existing auiliorized Attachment and this 
does not constitute a separate At1achment, as it relates to the billing of Pole Attachment Fees, unJess 
multiple/separate Attachment points are physically made al the Poles itself outsjde ofthe scope of a single 
Attachment Such notice shall be in the form of an Exhibit B Application for Pole License, and any 
additional Attachments being installed on Poles, regardless of it being an overlash of existing Attachment 
or as a new Attachment, will require an engineering analysis to determine if the addjtional loading 
negatively impacts the Poles capacity. Any additional load whlch causes ilie Pole to exceed its rated 
capacity or no longer provides for ample ground clearance of the Attachments or other facilities will 
necessitate the need for the Licensee to pay any and all Make Ready Work necessary. Each overlashed 
strand shall not exceed a 2° maximum diameter. 

B. In no event shall Licensee allow a third pa11y to overlash to Licensee's Attachments without prior 
notice to and consent from Licensor. Any third party must execute a License Agreement with Licensor 
and obtain a license thereunder. 

12. MODIFICA TIO 'ADDmo S, REPLACEMENTS OR REARRANGEMENTS 

A. Licensee shall not modify, overlash, add to, or replace Attachments on any Poles wiiliout first 
notifying Licensor in writing of the intended modification, addition or replacement at least thirty (30) 
days prior to the date the activity is scheduled to begin. The required notification shall include: 

I . the date the activity is scheduled to begin including the Pole location and Pole number, 

2. a description of the planned modification, addition, or replacement, 

3. a representation that the modification, addition. or replacement will not require any space 
other than ilie space previously designated for Licensee's Attachments, and 

4. a representation lhat the modification, addition, or replacement will not impair the 
structuraJ integrity of the Poles involved. 

B. Upon Licensor's receipt of a complete _Exhibit B Application for Pole License, Licensor will 
perfom1, at Licensee's sole expense, a field check and if Licensor determine that the modification, 
addition, or replacement specified by Licensee in its notice will require more space than that allocated to 
Licensee or will require the rearrangements of, reinforcement of, replacement of, or an addition of support 
equipment to the Poles involved in order to accommodate Licensee's modification, addition, or 
replacement, Licensor will so notify Licensee and the parties will follow the Make Ready Work process 
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as set forth in Section 8 of this Agreement in order to obtain auU1orization for the modification, addition, 
or replacement of its Attachments. 

C. Should Licensee request Licensor to expand capacity or pw"Cbase additional plant and should 
Licensor so agree, Licensee agrees to pay aU cost and expenses thereby incurred by Licensor. If another 
party that has been granted a license joins in the request and will benefit from the expansion or purchase, 
Li censee agrees to pay a percentage of all costs proportionate to Licensee's share of the benefit received 
from the expansion or purchase, but Li censee shall be responsible for all costs and expenses not paid by 
the other party. 

D. When multiple applications, including those of Licensee, are received by Licensor with respect to 
any Poles which must be replaced or rearranged to provide additional space prior to commencement of 
the work on such Poles, Licensor's faciliti es may need to be transferred in which case Licensee shall pay 
for all costs for such transfers. 

E. Jn the event Licensor plans to modify or alter any Poles upon which Licensee has placed 
Attachments, Licensor, except in emergency situations, shall provide Licensee written notice of the 
proposed modification or alteration at least sixty (60) days prior to the time the proposed modification or 
alteration is scheduled to take place. Should Licensee decide to modify or alter Licensee's Attachments 
on Poles, Licensee shall so notify Licensor in writing at least thirty (30) days p1ior to the day the work is 
to begin. Jn such event, Licensee shall bear a proportionate share of the total costs incurred by Licensor 
to make Licensor Poles accessible. 

F. ln the event Licensor is required to move the location of, or replace, any Licensor Poles for 
reasons beyond its control, Licensee concurrently shall relocate Licensee's Attachments. L icensee shall 
be solely responsible for the costs of the relocation of Licensee's Attachments. When it is mutuaJJy 
agreed that it is in the best interest of Licensor and Licensee, L icensor may, after proper notification has 
been provided, transfer Licensee's Attachmeats at the same time that Licensor transfers its facilities and 
shaU invoice Licensee for the actual costs incurred in perfonning the transfer of Licensee's Attachments. 

13. EMERGENCY RESTORATION 

A. Jn the event of an emergency, restoration procedures may be affected by the presence of 
L icensee's Attachments. While Licensor shall not be responsjble for the repair of damaged Attachments, 
Li censor shall nonetheless control access to its Poles if the restoration is to be achieved in an orderly 
fashion. 

B. Where Licensor and Licensee are involved in emergency restorations, access to Licensor's Poles 
will be controlled by Licensor according to the following guidelines. 

1. Service Dismr-tions/Outages 

a) While exercising its right to fi rst access, Licensor shall make aJI reasonable 
efforts to grant access to as many other entities with attachments as is reasonably 
safe. 

b) Where simultaneous access is not possible, Licensor will grant access on .first 
come, first seIYed basis. 
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2. Service Affecting Emergencies 

a) While ex.ercising its right to first access, Licensor shaU make all reasonable 
efforts to grant access to as many other entities with attachments as is reasonably 
safe. 

b) Where Licensor is unable to grant simultaneous access to all other entities with 
attachments, access wiU be granted according to the level of damage to the 
attachments of each entity and the likelihood that a given level of damage will 
result in service disruption. Where the likelihood that a service disruption will 
result is not clearly discernible, access will be on a first come, first served basis. 

C. Without limiting any other indemnification or hold harmless provisions of this Agreement, 
Licensee agrees that any decision by Licensor regarding access to its Attachments, or any action or failure 
to act by Licensor, under thjs section sbaJI not be the basis for any claim by Licensee against Licensor for 
any damage to Licensee's Attachments or disruption of Licensee's Services, or any other direct or indirect 
damages of any kind whatsoever incurred by Licensee. 

14. FAaURE TO PLACE ATTACHMENT 

Once Licensee has been issued a License, Licensee shall have ninety (90) calendar days from the 
date of the License was issued to begin the placement of its Attachments on the Licensor Poles covered 
by the License. If Licensee has not begun placing its Attachments within the ninety (90) day period, 
Licensee shall so advise Licensor with a written explanation and notice for the delay. If Licensee fails to 
advise Licensor of its delay by notice thereof or if Licensee fails to act in good faith by not making a bona 
fide effort to begin placing its Attachments within the ninety (90) calendar days prescribed by this 
section, the License shall be automatically rescinded by Licensor and deemed null and void, and Licensee 
shall have no further right to place the Attachments pursuant to such voided License. 

15. ABANDONMENT 

Nothing in this Agreement shall prevent or be construed to prevent Licensor from abandoning, 
selling, assigning, or otherwise disposing of any Poles. Licensor shall notify Licensee of any sale, 
assignment, or other disposition of any Poles or other Licensor property used for Licensee's Attachments. 

16. INSPECTIONS AND INVENTORIE 

A. Po t construction and/or periodic inspection of Licensee Attachments. Licensor shall have 
the right, but not the obligation, to make a post construction inspection and periodic inspections at any 
time of any part of Licensee's Attachments on Poles and any other associated facilities for the limited 
purpose of determining whether Licensee's Attachments are in compliance with the tenns of this 
Agreement and any Licenses issued hereunder. Such inspections shall be conducted at Licensor's 
expense with the exception of (I) a post construction inspection, (2) follow-up inspection to confirm 
remedial action after an observed Licensee violation of the requirements of this Agreemenl; and (3) 
inspection of Licensee Facilities in compliance with a specific mandate of appropriate governmental 
authority, for which inspections the cost shall be borne solely by Licensee. 
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B. Inventories. Upon written notice to Licensee, the total number and location of Licensee's 
Attachments on Licensor's Poles may be detennined, at Licensor's discretion, through a survey which 
may be made not more than once per calendar year by Licensor. If so requested, Licensee and /or any 
other entity owning or jointly using the Poles with Licensor may participate in the survey. The costs 
incurred by Licensor to conduct the survey shall be reimbursed to Licensor by Licensee upon demand by 
Licensor regardless of whether or not Licensee participates in the survey. If the Attachments of more 
than one licensee are surveyed, each such li censee shall contribute a proportionate share of the costs 
reimbursed to Licensor. 

C. o Duty to Licensee. Neither the act of inspection or survey by Licensor of Licensee's 
Attachments nor any failure to inspect such Attachments shall operate to impose on Licensor any liability 
of any kind whatsoever or to relieve Licensee of any responsibility , obligations or li abili ty under this 
Agreement, any License issued hereunder, or applicable law, or to any third party contractor, Licensee 
Contractor, or otherwise. 

17. UNAUTHORIZED ATTACHMENT 

A. ff any Licensee Attachment shall be found on Poles for which no License has been granted by 
Licensor pursuant to the terms of this Agreement ("Unauthorized Attachment"), Licensor, without 
prejudice to its other rights or remedies under this Agreement or otherwise, may: 

I . impose charges as set fo1th herein, and 

2. require Licensee to remove such Unauthorized Attachment or Licensor may remove such 
Unauthorized Attachment without liability aod the expense of removal shall be borne by 
Licensee. 

B. For the purpose of determining the charges, Licensee shall pay an amount per Unauthorized 
Attachment equal to the Pole Attachment Fee that would have applied if Licensee had properly obtained a 
Liceose based upon the then current Attachment Rate for the number of years the Unauthorized 
Attachment have existed (or, if that cannot be determined, the number or years since the most recent 
inventory or fiv e (5) years, whichever is less), plus interest at a rate the greater of 1.5% per month or the 
maximum allowed by law. In addjtion, if the Unauthorized Attachment is discovered during a survey 
where Licensee declined to participate an additional fee of $100 per Unauthorized Attachment shall be 
charged to Licensee. L icensee agrees and acknowledges in the event of ao Unauthorized Attachment 
actual damages would be diffi cult to detennine and the charges described herein are liquidated damages, 
not penalties, and represent a fair and reasonable estimate of the damages which may be incurred by 
Licensor for Unauthorized Attachments on Licensor's Poles including wear and tear, lost revenue, 
increased maintenance and repair costs for having to work on a Pole where the owner of a facility is 
unknown, and the risk of liability for safety violations that may be the result of an Unauthorized 
Attachment. 

C. Any such charge as set forth in Section I 7CB) imposed by Licensor shall be in addition to its 
rights to any other sums due and payable, including without limitation Make Ready Work costs, the 
actual costs of any audit or survey wliich established the existence of the Unauthorized Attachment and to 
any claims to said fees. 

WIN ILEC vrs 9.23.15 (Poles only) Page 13 of 32 



D. No act by Licensor with regard to any unauthorjzed use shall be deemed as a ratification or the 
licensing of the unauthorized use, and jf any License should subsequently be issued, after application and 
payment of aU applicable fees therefore, said License shall not operate retroactively or constitute a waiver 
by Licensor of any of its rights or privileges under this Agreement or otherwise, and Li censee shall be 
subject to all liabiliti es, obligations and responsibilities of this Agreement in regard to said unauthorized 
use from its inception. 

E. An Unauthorized Attachment shaU include, but not limited to: 

l. an Attachment to Poles which is not identified in any License issued in accordance with 
this Agreement; 

2. an Attachment that occupies more space than that allocated to Licensee by Licensor in a 
License; 

3. an Attachment that is not placed in accordance with the provisions of this Agreement or 
the appropriate License issued pursuant to this Agreement, unless Licensee can 
demonstrate to Licensor's reasonable satisfaction that said misplacement is not due to any 
act or omission of Licensee or Licensee's agents; 

4. an addition or modification by Licensee to its pre-existing Attachment(s) that impairs the 
structural integrity of the involved Licensor Poles. 

5. an Attachment that consists of facilities owned or cont.rolled by, and for the use of a party 
other than Licensee that is overlashed to Licensee Attachments without approval by 
Licensor as required under this Agreement. 

F. Once Licensor has notified Licensee of an Unauthorized Attachment. Licensee sbalJ submit an 
Exhibit B Application for Pole License to request an authorization for the Attachment. An Exhibit B 
Application for Pole License submitted per tltl s provision will be treated like any other Exhibit B 
Application for Pole License subject to this Agreement. Licensee wil l be responsible for all fees 
associated with an Exhibit B Application for Pole License (as identified in this Agreement). If an Exhibit 
I! Application for Pole License is not received by Licensor within ten ( l 0) days of Licensor's notice of an 
Unauthorized Attachment, L icensee has sixty (60) days from the date of the Unauthorized Attachment 
notification to vacate the Pole. If Licensee fails to remove Licensee's facilities within such sixty (60) day 
period, Licensor shall have the right to remove Licensee's facilities at Licensee's expense and without 
any liability on the pa11 of Licensor for damage or injwy to Licensee's facilities or disruption of 
Licensee's Services. 

18. COMPLIANCE WITH LAW, ASSUMPTIO OF RISK, AND DISCLAIMER OF 
WARRANTIES 

A. Notwithstanding anything to the contrary in this Agreement, Licensee shall ensure that any and 
all activities it undertakes pursuant to this Agreement shall comply with all applicable laws, including, 
wilhout l imitation, all applicable provisions of: 

I . Workers' compensation laws 
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