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In the Matter of: ‘ PUBLIC SERVICE
COMMISSION

Commonwealth of Kentucky

5

Before the Public Service Commission

Tariff Filing of East Kentucky Power Cooperative, )
Inc. and Its Member Distribution Cooperatives for )
Approval of Proposed Changes to their Qualified ) .
Cogeneration and Small Power Production ) Case No. 2017-00212 .
Facilities Tariffs and the Implementation of )
Separate Tariffs for Power Purchases for SQIar )

| )

Generating Qualifying Facilities

JOINT REPY TO EKPC RESPONSE
. TO MOTIONS FOR INTERVENTION

Pursuant to 806 KAR 5:001 Sections 3(8) and 5(3), Bluebird Solar LLC and Great
Blue Heron Solar LLC (collectiveiy, ”Mox'rants” ), hereby jaintly reply to the Respénse :
ﬁled by.Eas;f Kentucky Power Cooperative, Inc. (”’EKPC”) in opposition to theﬁ indi-
vidual motions to intervene in the above-éaptioned proceeding. EKPC’s filing is almost
entirely mis-directed to arguing the merits of its positions opposing Bluebird’s in the
FERC proceedings on its petitions to terminate its PURPA purchase obligation., It does
not mention the standards for intervention in this case mvestigétmg its proposed tariff
revisibns, or acknowledge the issﬁes thellt are relevant to the Commission’s considera;
- tion (e. g.,- are these “fair, just and reasonable rates,” with “reasonable rules” and “suit-
able and reasonable classifications of its service, pafrons and rates,” per KRS 278.030).

EKPC misrepresents statements made and the requests and purposes of the Motions. It

also contests facts presented for background only — as if those were issues for this case,
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and without showing that it would make any difference to Whether intervention should
be allowed. In short, EKPC presents nothing to (iispute that eéch Movant (a) has an un-.
represented, special inferest in the rates and terms of the proposed solar power pur-
chase tariffs that are the subject of this proceeding and (b) is likely to pfesent issues or
develop facts that will assist the Commissién in fully considering lthe matter without
unduly complicating or disfuptihg the proceedings.

So as not to reiterate 'arguments alfeady prese_nfeci, the -Movants here highlight
how EKPC is trying to distract from the fact that Great Blue and Bluebird seek interven-
tion because of the effect of the Proposed tariff(s) on\each of them and not to raise here
arguments that are before FERC:

1. EKPC recognizes that Great Blue is not a participant in its FERC petition
proceedings, ‘Respoﬁse p-3 fn.6, but then ignores how Great Blue’s circumstances as the
. deVeloper of a 20 MW project give it intéregts distinct from those of Bluebird and inde-
pendent of the FERC proceedings. Instead, EKPC presumes that Great Blue “has the
same concerns”ias Bluebird, id.,} and makes genéralized éssertions about “the Moyants”
and their motions that are total fabrications witﬁ respect to Great Blue. 4For examplg,

EKPC asserts that “Movants allége that Kentucky law itself is discriminatory towards

- QFs.” Response p.4. Subjection of QFs within EKPC's service territory to undue

1 EKPC refers to Movants as “affiliates.” See Response p.3 n.6. Movants do share representa-

" tion with respect to this proceeding; however, they are not “affiliates” in any. usual meaning of
that term. Furthermore, even if they had the same parent or common ownership, they would
still have their distinct interests in the proposed tariff revisions.
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discrimination — including the more restrictive siting requirements in KRS 278.704
(compared to KRS 278.216) — is among the grounds on which Bluebird opposes EKPC's -
present termination ?etition at FERC. See Bluebird Motion p.4 ({6). However, a “per-
ceived discrimination embedded in Kentucky llaw” is not alleged or referenced in Great
Blue’s Motion and is not the basis for either Motion to intervene in this case. See Blue-
bird Motion pp.6-10 (1911-18); Great Blue Motion pp.4-8 (‘]I“i[6—12).2

2. EKPC argues that its positions in the FERC termination proceedings are
right and Bluebird’s are wrong, Response pp.2-9, but those are arguments for FERC to
“decide and are not arguments in which Great Blﬁe is participating. To the extent that
similar issues are presented for this Commission to decide, EKPC fails to recognizé
those issues as germane to KRS 278.030 standards or the Commission’s PURPA imple-
mentation role. For example, intervention by Great Blue or Bluebird will “present is-
sues about ... a five-year term as substantiyely insufficient to allow a QF reasonable op-
portunities to attract capital from potential investors and as discriminatory vis-a-vis the
effective term for EKPC.” Great Blue Motion pp.6-7 {11(e); Bluebird Motion pp.9-10
‘I[i7(e)). EKPC assefts only that there is “no defined minimum contractua} term” under

PURPA, FERC regulations, or state law, Response pp.5-6, without addressing whether

2 EKPC asserts that Movants “special interests” for intervention “concern perceived discrimina-
. tion embedded in Kentucky law.” This assertion is inaccurate on its face and inconsistent with
~ the assertion one page earlier that “Movants’ present motions confirm that economic viability
through a non-market based rate structure remains their principal ‘special interest’.” Response
p-3 (referring only to a Bluebird filing in one of the FERC termination proceedings and the
Bluebird Motion in this case, id. fn. 6 & 7). '
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the tariff-defined minimum term of five year is unreasonable, impermissibly discrimi-

nétes, or fails a relevant PURPA criterion. Similarly, EKPC notes that 18 C.ER. § 292.304

- allows for different, technology-specific avoided cost rates for 'pﬁrchases from QFs (id.

pp.5-6), but byp agseé. the issue Movants present about ’Lhe proposed differences between

solar and non-solar QFs — that the rate differences must bé based on supply character-
istics affecting faétors that the regulation requires to be considered. Bluebird Motion

p.10 917(c); Great Blue p.7 11(c).

3. EKPC dispﬁte Movants’ statements in their respecﬁvé “Background”

- sections that a legally enfo'rceable obligation under 18 C.ER. § 292.304 (”LEO”) arosé as
of a certain date.- Response pp.8;9. It quotes and characterizes its argumeﬁts to FERC
on this point, id. & fn 25, and asserts that there‘is no legally enforceable obligatién for
EKPC to purchase powef from eithef Bluebird or Great Blue.> Movants have not made
a ”repéated invitation for the Commission to affirm” that an LEO existé (as EKPC titles
this segment of its Response, p.8), and the evident dispute on this point only highlights
their interest in the existing tariff and the proposed revisions. EKPC reserves “the right

to address the questioﬁ of what factors and circumstanceé give rise to a [LEO] under
Kenfucky law at such time as the issue might be pfoperly faise'd and ripe for an adjudi--
cation,” and notes that a motion for leave to intervene is not the of)portunity for fully

debating or decidirg such an issue. Id. p.9 fn.26. The Response thus possible adds to

3 Movants assume this denial is limited to the particulars of an LEO, and that EKPC is not deny-
ing the legal enforceability of its obligations under the existing or proposed CoGen/Solar tariffs.
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the ways Movants’ intervention and participation in the proceeding is likely to present
issues or develop facts that will assist the Comuiission in fully considering these and
other disputed matters. -

4. In their Motions, Bluebird (p.10 {18) and Great Blue (p.8 112) state that
intervention “can be accomplished without unduly complicating or disrupting the mat-

er.” EKPC does not contest this statement; instead, it asserts that “their request for a
procedural order, discovery, a hearing and the opportunity to file legal briefs will be
prejudicial to EKPC and its Member-Owners.” Response p.9. Movants do not make
such a request; they simply suggest that the Commission go ahead to enter a procedural
schedule “that provides for information requests and the poséibility of a hearing in this
matter,” even before intervention is granted; Bluebird p.11 920; Great Blue p.8 ‘]fl4.

This would keep things moving aloﬁg and avoid delay.

5. EKPC accuses Movants of tryingl-to “extend the suspension of the new
rates for as long as possible ... to the enﬁchment of existing QFs from whom EKPC is
purchasing power.” Response p.10.# The Commission sua sponte suspended the pro-
posed tariff revisions shortly before they were to take effect and thereby caused the al-
leged “prejudice” that “rates in effect for the 2016-2017 deli\}ery year continue in effect

even though EKPC is now in the 2017-2018 delivery year” and “what should be a cost

“Movants deny that delay is their “primary purpose” in seeking to intervene. They also note
that they would not be motivated by an extended suspension of the proposed tariff revisions
that helps those other existing QFs.

page 5of 7



s

savings to EKPC and its Ownei"—Members is not being realized because the CoGen Tariff
remains suspended.” Id. EKPC’s asserted practice “of filing annual CoGen Tariff up-
dates on or before March 31st of each year,” Response p.10, does not require the Com-
mission to automatioally approve tariff revisions on EKPC’s schedule. Furthermore,
this focus on the forecasted rates in the proposed non-solar schedules of the tariff com—v
pletely ignores that EKPC chose to “bundle” those revisions with the proposed institu-
tion of the Solar Tariff with structurally different rates and the exclusion from the tariffs
of any obligation to purchase from QFs of over 20 MW.>

6. ‘ Movants are asidng for proper irnplementation of PURPA and scrutiny of

the proposed revisions under KRS ch.278 standards in this case, and understand that

because this is a tariff matter, the outcome will affect current and future QFs in the
EKPC ter;'itory. That effect will include Movants, but cannot be limited to them. EKPC
conjures up some nefarious plot by which Movants seek some “private economic gain” .
by getting “increased leverage over EKPC” in separate negotiations over “commercial
terms for a power purchase agreement.” Response pp.10-11.° Movants are uncertain
what EKPC means, but deny that 'shis is their intent. Furthermore, any Commission

concern over individual ratepayers intervening in general rate cases “solely for the

5 EKPC misleadingly refers to “Bluebird’s claim that EKPC would have no obligation to pur- -
chase power in excess of 20 MW in the event the proposed CoGen tariff is approved.” Response
p-11 (emphasis added; citing Bluebird Motion pp. 5-6 and Great Blue Motion p.2). Bluebird and
Great Blue simply quote from the proposed rev1s1ons to the non-solar and Solar Tarlffs, that
“EKPC is no longer obligated to purchase...

¢ According to EKPC, these negotiations are going-on with Great Blue, but not with Bluebird.
Response pp- 11-12.
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purpose of seeking preferences and concessions that the applicant utility would other-
wise not be included to grant but for the desire to resolve the matter in a timely man-
ner” (id. p.11) does not apply here.

CONCLUSION

WHEREFORE, Movants Bluebird Solar LLC and Great Blue Heron Solar LLC
each respectfully requests that it be granted intervention as a party to this proceeding.

Respectfully submitted,

A=

Katherine K. Yunker

kyunker@mmlk.com

MCBRAYER, MCGINNIS, LESLIE &
KIRKLAND PLLC

201 E. Main Street; Suite 900

Lexington, KY 40507

859-231-8780 x137

ATTORNEY FOR MOVANTS

CERTIFICATE OF FILING AND SERVICE

I hereby certify that on the 2nd day of August, 2017, the original and 10 copies of
the foregoing were filed by hand-delivery to the Public Service Commission, 211 Sower
Boulevard, Frankfort, KY 40601, and that a copy of the foregoing was served by mailing
it via first-class U.S. Mail, postage prepaid, to the addressees listed on the attached Ser-

osa{@m A+ e

Attorney for Movants

vice List.
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Kent A. Chandler

Rebecca W. Goodman

OFFEICE OF THE ATTORNEY GENERAL
700 Capital Ave., Suite 20
Frankfort, KY 40601-8204

East Kentucky Power Cooperative, Inc.
4775 Lexington Road

P.O. Box 707

Winchester, KY 40392-0707

Chris Brewer, President & CEO
Clark Energy Cooperative, Inc.
2640 Ironworks Road

P.O. Box 748

Winchester, KY 40392-0748

Charles G. Williamson, Il

Blue Grass Energy Cooperative Corp.
1201 Lexington Road ‘
P. O. Box 990

Nicholasville, KY 40340-0990

Joni K. Hazelrigg, President & CEO
Fleming-Mason Energy Cooperative, Inc.
1449 Elizaville Road

P.O. Box 328

Flemingsburg, KY 41041

Carol Wright, President & CEO

Jackson Energy Cooperative Corporation
115 Jackson Energy Lane

McKee, KY 40447

Kerry K. Howard, CEO
Licking Valley R.E.C.C.
P.O. Box 605

271 Main Street

West Liberty, KY 41472

Mark Stallons, President & CEO
Owen Electric Cooperative, Inc.
8205 Highway 127 North

P.O. Box 400

Owenton, KY 40359

Debbie J. Martin, President & CEO
Shelby Energy Cooperative, Inc.
620 Old Finchville Road
Shelbyville, KY 40065

Barry L. Myers, Manager
Taylor County R.E.C.C.
625 W. Main Street

P.O. Box 100
‘Campbellsville, KY 42719

David Samford

L. Allyson Honaker

(G0SS SAMFORD, PLLC
2365.Harrodsburg Rd.; Ste. B-325
Lexington, KY 40504

David Estepp, President
Big Sandy R.E.C.C.

504 11th Street

Paintsville, KY 41240-1422

Bill T. Prather, President & CEO
Farmers'R.E.C.C.

504 South-Broadway

P.O. Box 1298

Glasgow, KY 42141-1298

Ted Hampton, Manager
Cumberland Valley Electric, Inc.
Highway 25E

P.O. Box 440

Gray, KY 40734

Carol Ann Fraley, President & CEO
Grayson R.E.C.C.

109 Bagby Park -

Grayson, KY 41143

James L. Jacobus, President & CEO
Inter-County Energy Cooperative Corp.
1009 Hustonville Road '

P.O. Box 87

Danville, KY 40423-0087

Michael L. Miller, President & CEO
Nolin R.E.C.C.

411 Ring Road

Elizabethtown, KY 42701-6767

-Tim Sharp, President & CEO
- Salt River Electric Cooperative Corp. -

111 West Brashear Avenue
P.O. Box609
Bardstown, KY 40004

Allen Anderson, President & CEO
South Kentucky R.E.C.C.
925-929 N. Main Street

P.O. Box 910

Somerset, KY 42502-0910
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