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June 16, 2017

VIA HAND DELIVERY

RECEIVED

Ms. Talina R. Mathews, Ph.D.

Executive Director JUN16 2017
Kentucky Public Service Commission

P.0. Box 615 PUBLIC SERvIcE
211 Sower Boulevard CC’MM!SSIQN

Frankfort, KY 40602

Re: PSC Case No. 2017-00212
Dear Dr. Mathews:

Please find enclosed for filing with the Commission in the above-referenced case
an original and one copy of the Response of East Kentucky Power Cooperative, Inc.
(“EKPC”) to the Informal Conference Memorandum dated June 14, 2017 in the above-

referenced case. Please return a file-stamped copy to my office.

Sincerely,

David S. Samford

Enclosures

2365 Harrodsburg Road, Suite B-325 | Lexington, Kentucky 40504



RECEIvED

COMMONWEALTH OF KENTUCKY

JUN 1 6 2917
BEFORE THE PUBLIC SERVICE COMMISSION PU '
JBLIC SERyjo s
IN THE MATTER OF: OMMIssION

TARIFF FILING OF EAST KENTUCKY POWER )
COOPERATIVE, INC. AND ITS MEMBER )
DISTRIBUTION COOPERATIVES FOR APPROVAL )
OF PROPOSED CHANGES TO THEIR )
QUALIFIED COGENERATION AND SMALL ) Case No. 2017-00212
POWER PRODUCTION FACILITIES TARIFFS )
AND THE IMPLEMENTATION OF SEPARATE )
TARIFFS FOR POWER PURCHASES FROM )
SOLAR GENERATION QUALIFIYING FACILITIES )

EAST KENTUCKY POWER COOPERATIVE, INC.’S
RESPONSE TO COMMISSION STAFF MEMORANDUM DATED JUNE 14, 2017

Comes now East Kentucky Power Cooperative, Inc., by counsel, and does hereby tender
the following in response to the Commission Staff’s informal conference memorandum dated June
14, 2017, respectfully stating as follows:

1. At the informal conference held on June 12, 2017, Commission Staff requested that
EKPC provide copies of: (1) Public Utility Regulatory Policies Act of 1978 ("PURPA") Section
210(m) (codified as 16 U.S.C. § 843-a); (2) FERC Regulations 18 C.F.R. 292 Sections 303(a),
309, and 310; and (3) FERC Order No. 688. Copies of these legal authorities are attached hereto
and incorporated herein.

2. Commission Staff also requested that EKPC provide the names of any additional
individuals who participated in the informal conference via telephone whose names were not noted
on the sign-in sheet compiled by Staff. On information and belief, the undersigned states that Ms.
Sheree Gillam of Clark Energy Cooperative and Ms. Debbie Martiﬂ of Shelby Energy Cooperative

were also on the conference line.



Done this 16" day of June 2017.

Respectfully submitted,

LA

David S. Samford |
L. Allyson Honaker
GOSS SAMFORD, PLLC

2365 Harrodsburg Road, Suite B-325
Lexington, KY 40504

(859) 368-7740
david@gosssamfordlaw.com
allyson@gosssamfordlaw.com

Counsel for East Kentucky Power
Cooperative, Inc.

CERTIFICATE OF SERVICE

This will certify that a true and correct copy of the foregoing was served by depositing
same into the custody and care of the U.S. Mails, postage pre-paid on this 16" day of June, 2017,
addressed to the following:

Ms. Rebecca W. Goodman
Executive Director

Mr. Kent Chandler

Assistant Attorney General
Office of Rate Intervention
Office of the Attorney General
700 Capitol Ave., Suite 20
Frankfort, KY 40601-8204

Counsel ;’or Mntucky Power

Cooperative, Inc.
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16 USC 824a-3: Cogeneratlon and small power production
Text contains those laws in effect on June 14, 2017

From Title 16-(_:ONSERVATION _
CHAPTER 12-FEDERAL REGULATION AND DEVELOPMENT OF POWER
SUBCHAPTER II-REGULATION OF ELECTRIC UTILITY COMPANIES ENGAGED IN
INTERSTATE COMMERCE

Jump To:

Source Credit
References In Text
Codification
Amendments
Effective Date
Miscellaneous
Cross Reference

§824a-3. "Cogenerati‘on and small power production

(a) Cogeneration and small power production rules ‘

Not later than 1 year after November 9, 1978, the Commission shall prescnbe and from time to time
thereafter revise, such rules as it determmes necessary to encourage cogeneration and small power
production, and to encourage geothermal small power production facilities of not more than 80 megawatts
capacity, which rules require electric utilities to offer to-

1 sell electric energy to qualifying cogeneration facilities and qualifying small power productlon

facilites X and
(2) purchase electric energy from such faC|I|t|es

Such rules shall be prescribed, after consultation with representatives of Federal and State regulatory
agencies having ratemaking authonty for electric utilities, and after public notice and a reasonable
opportunlty for interested persons (including State and Federal agencies) to submit oral as well as written
data, views, and arguments. Such rules shall include provisions respecting minimum refiability of qualifying
cogeneration facilities and qualifying small power production facilities (including reliability of such facilities
during emergencies) and rules respecting reliability of electric energy service to be available to such facilities
from electric utilities during emergencies. Such rules may not authorize a qualifying cogeneratlon facility or
qualifying small power production facmty to make any sale for purposes otherthan resale.

(b) Rates for purchases by electric utilities
. The rules prescribed under subsection (a) shall insure that, in requiring any electric utility to offer to
purchase electric energy from any qualifying cogeneration facility or quallfylng small power production
facility, the rates for such purchase-
(1) shall be just and reasonable to the electric consumers of the electnc utility and in the pubilic interest,
and
(2 shall not discriminate against qualifying cogenerators or qualifying small power producers.

No such rule prescribed under subsection (a) shall provide for a rate which exceeds the incremental cost
to the electric utility of alternative electric energy. -

(c) Rates for sales by utilities
The rules prescribed under subsection (a) shall insure that, in requiring any electric utility to offer to sell
electric energy to any qualifying: cogeneration facility or qualifying small power productlon facility, the rates
for such sale-
(1) shall'be just and reasonable and in the public lnterest and
(2) shall not discriminate against the qualifying cogenerators or qualifying small power producers.

(d) "Incremental cost of aiternative electric energy” defined

For purposes of this section, the term "incremental cost of alternative electric energy” means, with respect
to electric energy purchased from a qualifying cogenerator or qualifying small power producer, the cost to
the electric utility of the electric energy which, but for the purchase from such cogenerator or small power

http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title 1 6-section824a-3&nu... © 6/15/2017
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producer, such utility would generate or purchase from another source.

(e) Exemptions

(1) Not later than 1 year after November 9, 1978, and from time to time thereafter, the Commission shall,
after consultation with representatives of State regulatory authorities, electric utilities, owners of
cogeneration facilities and owners of small power production facilities, and after public notice and a
reasonable opportunity for interested persons (including State and Federal agencies) to submit oral as well
as written data, views, and arguments, prescribe rules under which geothermal smalll power production
facilities of not more than 80 megawatts capacity, qualifying cogeneration facilities, and qualifying small
power production facilities are exempted in whole or part from the Federal Power Act [16 U.S.C. 791a et

seq.], from the Public Utility Holding Company Act,2 from State laws and regulations respecting the rates, or
respecting the financial or organizational regulation, of electric utilities, or from any combination of the
foregoing, if the Commission determines such exemption is necessary to encourage cogeneration and small
power production. ' _

(2) No qualifying small power production facility (other than a qualifying small power production facility
which is an eligible solar, wind, waste, or geothermal facility as defined in section 3(17)(E) of the Federal
Power Act [16 U.S.C. 796(17)(E)]) which has a power production capacity which, together with any other
facilities located at the same site (as determined by the Commission), exceeds 30 megawatts, or 80
megawatts for a qualifying small power production facility using geothermal energy as the primary energy
source, may be exempted under rules under paragraph (1) from any provision of law or regulation referred
to in paragraph (1), except that any qualifying small power production facility which produces electric energy
solely by the use of biomass as a primary energy source, may be exempted by the Commission under such
rules from the Pubilic Utility Holding Company Act 2 and from State laws and regulations referred to in such
paragraph (1). '

(3) No qualifying small power production facility or qualifying cogeneration facility may be exempted under
this subsection from- : ' : ’

(A) any State law or regulation in effect in a State pursuant to subsection ®.
(B) the provisions of section 210, 211, or 212 of the Federal Power Act [16 U.S.C. 824i, 824j, or 824K]

or the necessary authorities for enforcement of any such provision under the Federal Power Act [16

U.S.C.791aetseq], or

(C) any license or permit requirement under part | of the Federal Power Act [16 U.S.C. 791a et seq.]
any provision under such Act related to such a license or permit requirement, or the necessary authorities
for enforcement of any such requirement.

(f) Implementation of rules for qualifying cogeneration and qualifying small power prodtuction

facilities ' A

(1) Beginning on or before the date one year after any rule is prescribed by the Commission under
subsection (a) or revised under such subsection, each State regulatory authority shall, after notice and
opportunity for public hearing, implement such rule (or revised rule) for each electric utility for which it has
ratemaking authority.

(2) Beginning on or before the date one year after any rule is prescribed by the Commission under
subsection (a) or revised under such subsection, each nonregulated electric utility shall, after notice and
opportunity for public hearing, implement such rule (or revised rule). ’

(g) Judicial review and enforcement

(1) Judicial review may be obtained respecting any proceeding conducted by a State regulatory authority
or nonregulated electric utility for purposes of implementing any requirement of a rule under subsection (@)
in the same manner, and under the same requirements, as judicial review may be obtained under section
2633 of this title in the case of a proceeding to which section 2633 of this title applies.

(2) Any person (including the Secretary) may bring an action against any electric utility, qualifying small
power producer, or qualifying cogenerator to enforce any requirement established by a State regulatory
authority or nonregulated electric utility pursuant to subsection (f). Any such action shall be brought only in
the manner, and under the requirements, as provided under section 2633 of this title with respect to an
action to which section 2633 of this title applies.

(h) Commission enforcement

(1) For purposes of enforcement of any rule prescribed by the Commission under subsection (a) with
respect to any operations of an electric utility, a qualifying cogeneration facility or a qualifying small power
production facility which are subject to the jurisdiction of the Commission under part || of the Federal Power
Act [16 U.S.C. 824 et seq.], such rule shall be treated as a rule under the Federal Power Act [16 U.S.C.
791a et seq.]. Nothing in subsection (g) shall apply to so much of the operations of an electric utility, a

http://uscode.house.gov/view.xhtml?req=granuleid: USC-prelim-title1 6-section824a-3&nu... 6/15/2017
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qualifying cogeneration facility or a qualifying small power production facility as are subject to the
jurisdiction of the Commission under part I of the Federal Power Act.

(2)(A) The Commission may enforce the requirements of subsection (f) against any State regulatory
authority or nonregulated electric utility. For purposes of any such enforcement, the requirements of
subsection (f)(1) shall be treated as a rule enforceable under the Federal Power Act [16 US.C.791a et
seq.]. For purposes of any such action, a State regulatory authority or nonregulated electric utility shall be
treated as a person within the meaning of the Federal Power Act. No enforcement action may be brought by
the Commission under this section other than-

() an action against the State regulatory authority or nonregulated electric utility for failure to comply

with the requirements of subsection (f) Sor
(ii) an action under paragraph (1).

(B) Any electric utility, qualifying cogenerator, or qualifying small power producer may petition the
Commission to enforce the requirements of subsection (f) as provided in subparagraph (A) of this
paragraph. If the Commission does not initiate an enforcement action under subparagraph (A) against a
State regulatory authority or nonregulated electric utility within 60 days following the date on which a petition
is filed under this subparagraph with respect to such authority, the petitioner may bring an action in the
appropriate United States district court to require-such State regulatory authority or nonregulated electric
utility to comply with such requirements, and such court may issue such injunctive or other relief as may be
appropriate. The Commission may intervene as a matter of right in any such action.

(i) Federal contracts

No contract between a Federal agency and any electric utility for the sale of electric energy by such
Federal agency for resale which is entered into after November 9, 1978, may contain any provisien which
will have the effect of preventing the implementation of any rule under this section with respect to such
utility. Any provision in any such contract which has such effect shall be null and void.

(i) New dams and diversions

Except for a hydroelectric project located at a Government dam (as defined in section 3(10) of the Federal
Power Act [16 U.S.C. 796(10)]) at which non-Federal hydroelectric development is permissible, this section
shall not apply to any hydroelectric project which impounds or diverts the water of a natural watercourse by
means of a new dam or diversion unless the project meets each of the following requirements:

(1) No substantial adverse effects -

At the time of issuance of the license or exemption for the project, the Commission finds that the project
will not have substantial adverse effects on the environment, including recreation and water quality. Such
finding shall be made by the Commission after taking into consideration terms and conditions imposed
under either paragraph (3) of this subsection or section 10 of the Federal Power Act [16 U.S.C. 803]
(whichever is appropriate as required by that Act [16 U.S.C. 791a et seq.] or the Electric Consumers
Protection Act of 1986) and compliance with other environmental requirements applicable to the project.

(2) Protected rivers
At the time the application for a license or exemption for the project is accepted by the Commission (in
accordance with the Commission’s regulations and procedures in effect on January 1, 1988, including
those relating to environmental consuitation), such project is not located on either of the following:
(A) Any segment of a natural watercourse which is included in (or designated for potential inclusion
in) a State or national wild and scenic river system.
(B) Any segment of a natural watercourse which the State has determined, in accordance with
applicable State law, fo possess unique natural, recreational, cultural, or scenic attributes which would
be adversely affected by hydroelectric development.

(3) Fish and wildlife terms and conditions
The project meets the terms and conditions set by fish and wildlife agencies under the same procedures
as provided for under section 30(c) of the Federal Power Act [16 U.S.C. 823a(c)].
(k) "New dam or diversion” defined
For purposes of this section, the term "new dam or diversion" means a dam or diversion which requires,

for purposes of installing any hydroelectric power project, any construction, or enlargement of any
impoundment or diversion structure (other than repairs or reconstruction or the addition of flashboards or

similar adjustable devices) 4
(1) Definitions

http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title 1 6-section824a-3&nu...  6/15/2017
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For purposes of this section, the terms "small power production facility”, "qualifying small power
production facility”, "qualifying small power producer”, "primary energy source", "cogeneration facility",
“qualifying cogeneration facility", and "qualifying cogenerator" have the respective meanings provided for
such terms under section 3(17) and (18) of the Federal Power Act [16 U.S.C. 796(17), (18)].

(m) Termination of mandatory purchase and sale requirements

(1) Obligation to purchase
After August 8, 2005, no electric utility shall be required to enter into a new contract or obligation to
purchase electric energy from a qualifying cogeneration facility or a qualifying small power production
facility under this section if the Commission finds that the qualifying cogeneration facility or qualifying
small power production facility has nondiscriminatory access to-
(A)() independently administered, auction-based day ahead and real time wholesale markets for the
sale of electric energy; and (ji) wholesale markets for long-term sales of capacity and electric energy; or
(B)(i) transmission and interconnection services that are provided by a Commission-approved
regional transmission entity and administered pursuant to an open access transmission tariff that
affords nondiscriminatory treatment to all customers; and (i) competitive wholesale markets that provide
a meaningful opportunity to sell capacity, including long-term and short-term sales, and electric energy,
including long-term, short-term and real-time sales, to buyers other than the utility to which the
qualifying facility is interconnected. In determining whether a meaningful opportunity to sell exists, the
Commission shall consider, among other factors, evidence of transactions within the relevant market; or
(C) wholesale markets for the sale of capacity and electric energy that are, at a minimum, of
comparable competitive quality as markets described in subparagraphs (A) and (B).

(2) Revised purchase and sale obligation for new facilities :

(A) After August 8, 2005, no electric utility shall be required pursuant to this section to enter into a new
contract or obligation to purchase from or sell electric energy to a facility that is not an existing qualifying
cogeneration facility unless the facility meets the criteria for qualifying cogeneration facilities established
by the Commission pursuant to the rulemaking required by subsection (n).

(B) For the purposes of this paragraph, the term "existing qualifying cogeneration facility” means a
facility that- '

(i) was a qualifying cogeneration facility on August 8, 2005; or )
(i) had filed with the Commission a notice of self-certification, self recertification or an application for

Commission certification under 18 CFR 292.207 prior to the date on which the Commission issues the

final rule required by subsection (n).

(3) Commission review

Any electric utility may file an application with the Commission for relief from the mandatory purchase
obligation pursuant to this subsection on a service territory-wide basis. Such application shall set forth the
factual basis upon which relief is requested and describe why the conditions set forth in subparagraph (A),
(B), or (C) of paragraph (1) of this subsection have been met. After notice, including sufficient notice to
potentially affected qualifying cogeneration facilities and qualifying small power production facilities, and
an opportunity for comment, the Commission shall make a final determination within 90 days of such
application regarding whether the conditions set forth in subparagraph (A), (B), or (C). of paragraph (1)
have been met. .

(4) Reinstatement of obligation to purchase

At any time after the Commission makes a finding under paragraph (3) relieving an electric utility of its
obligation to purchase electric energy, a qualifying cogeneration facility, a qualifying smail power
production facility, a State agency, or any other affected person may apply to the Commission for an order
reinstating the electric utility's obligation to purchase electric energy under this section. Such application
shall set forth the factual basis upon which the application is based and describe why the conditions set
forth in subparagraph (A), (B), or (C) of paragraph (1) of this subsection are no longer met. After notice,
including sufficient notice to potentially affected utilities, and opportunity for comment, the Commission
shall issue an order within 90 days of such application reinstating the electric utility's obligation to
purchase electric energy under this section if the Commission finds that the conditions set forth in
subparagraphs (A), (B) or (C) of paragraph (1) which relieved the obligation to purchase, are no longer
met.

(5) Obligation to sell

After August 8, 2005, no electric utility shall be required to enter into a new contract or obligation to sell
electric energy to a qualifying cogeneration facility or a qualifying small power production facility under this
section if the Commission finds that-

http://uscode.house.gov/view.xhtml?req=granuleid: USC-prelim-title 1 6-section824a-3&nu... 6/15/2017
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(A) competing retail electric suppliers are willing and able to sell and deliver electric energy to the
qualifying cogeneration facility or qualifying small power production facility; and
(B) the electric utility is not required by State law to sell electric energy in its service territory.

(6) No effect on existing rights and remedies -

Nothing in this subsection affects the rights or remedies of any party under any contract or obligation, in
effect or pending approval before the appropriate State regulatory authority or non-regulated electric utility
on August 8, 2005, to purchase electric energy or capacity from or to sell electric energy or capacity to a
qualifying cogeneration facility or qualifying small. power production facility under this Act (including the
right to recover costs of purchasing electric energy or capacity).

(7) Recovery of costs

(A) The Commission shall issue and enforce such regulations as are necessary to ensure that an
electric ut|I|ty that purchases electric energy or capacity from a qualifying cogeneration facility or qualifying
small power production facility in accordance with any legally enforceable obligation entered into or
imposed under this section recovers all prudently incurred costs associated with the purchase.

(B) A regulation under subparagraph (A) shall be enforceable in accordance with the provisions of law
applicable to enforcement of regulations under the Federal Power Act (16 U.S.C. 791a et seq.).

(n) Rulemaking for new qualifying facilities
(1)(A) Not later than 180 days after August 8, 2005, the Commission shall issue a rule revising the criteria
in 18 CFR.292.205 for new qualifying cogeneration facilities seeking to sell electric energy pursuant to this

section to ensure-
(i) that the thermal energy output of a new qualifying cogeneration facmty isusedina productlve and

beneficial manner;

(i) the electrical, thermal, and chemical output of the cogeneratlon facility is used fundamentally for
industrial, commerCIaI or institutional purposes and is not intended fundamentally for sale to an electric
utility, taking into account technological, efficiency, economic, and variable thermal energy requirements,
as well as State laws applicable to sales of electric energy from a qualifying facility to its host facility; and

(iif) continuing progress in the development of efficient electric energy generating technology.

(B) The rule issued pursuant to paragraph (1)(A) of this subsection shall be applicable only to facilities that
seek to sell electric energy pursuant to this section. For all other purposes, except as specifically provided in
subsection (mM)(2)(A), quahfymg facility status shall be determmed in accordance with the rules and
regulations of this Act.

(2) Notwithstanding rule revisions under paragraph (1), the Commission's criteria for qualifying
cogeneration facilities in effect prior to the date on which the Commission issues the final rule required by
paragraph (1) shall continue to apply to any cogeneration facility that-

(A) was a qualifying cogeneration facility on August 8, 2005, or
(B) had filed with the Commission a notice of self—certlﬁcatlon self-recertification or an apphcatnon for

Commission certification under 18 CFR 292.207 prior to the date on which the Commission issues the

final rule required by paragraph (1).

(Pub. L. 95617, fitle 1], §210, Nov. 9, 1978, 92 Stat. 3144 ; Pub. L. 96-294, title VI, §643(b), June 30, 1980,
94 Stat. 770 ; Pub. L. 89-495, §8(a), Oct. 16 1986, 100 Stat 1249 ; Pub. L. 101—575 §2, Nov. 15 1990,
104 Stat. 2834 Pub. L. 1 09—58 title XII, §1253(a), Aug. 8, 2005, 119 Stat. 967 ) -

REFERENCES IN TEXT

The Federal Power Act, referred to in subsecs. (e), (h), ()(1), and (m)(7)(B), is act June 10,
1920, ch. 285, 41 Stat. 1063 , as amended, which is classified generally to this chapter (§791a
et seq.). Part | of the Federal Power Act is classified generally to subchapter | (§791a et seq.) of
this chapter. Part Il of the Federal Power Act is classified generally to this subchapter (§824 et
seq.). For complete classification of this Act to the Code, see section 791a of this title and Tables.

The Public Utility Holding Company Act, referred to in subsec. (e), probably means the Public
Utility Holding Company Act of 1935, title | of act Aug. 26, 1935, ch. 687, 49 Stat. 803 , as
amended, which was classified generally to chapter 2C (§79 et seq.) of Title 15, Commerce and
Trade, prior to repeal by Pub. L. 109-58, title XII, §1263, Aug. 8, 2005, 119 Stat. 974 . For
complete classification of this Act to the Code, see Tables. .

The Electric Consumers Protection Act of 1986, referred to in subsec. (j)(1), is Pub. L. 99—
495, Oct. 16, 1986, 100 Stat. 1243 . For complete classification of this Act to the Code, see

http://uscode.house.gov/view xhtml?req=granuleid: USC-prelim-title 16-section824a-3&nu... 6/15/2017
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Short Title of 1986 Amendment note set out under section 791a of this title and Tables.

This Act, referred to in subsecs. (m)(6) and (n)(1)(B), is Pub. L. 95-817, Nov. 9, 1978, 92
Stat. 3117 , as amended, known as the Public Utility Regulatory Policies Act of 1978. For
complete classification of this Act to the Code, see Short Title note set out under section 2601 of
this titte and Tables. : . :

CODIFICATION

Section was enacted as part of the Public Utility Regulatory Policies Act of 1978, and not as
part of the Federal Power Act which generally comprises this chapter.

August 8, 2005, referred to in subsec. (n)(1)(A), was in the original "the date of enactment of
this section”, which was translated as meaning the date of enactment of Pub. L. 109-58, which
enacted subsecs. (m) and (n) of this section, to reflect the probable intent of Congress.

AMENDMENTS -

2005-Subsecs. (m), (n). Pub. L. 109-58 added subsecs, (m) and (n).

1990-Subsec. (e)(2). Pub: L. 101-575 inserted "(other than a qualifying small power
production facility which is an eligible solar, wind, waste, or geothermal facility as defined in
section 3(17)(E) of the Federal Power Act)" after first reference to "facility". ,

1986-Subsecs. (j) to'(1). Pub. L. 99-495 added subsecs. (j) and (k) and redesignated former
subsec. (j) as (1). ‘ :

1980-Subsec. (a). Pub. L. 96-294, §643(b)(1), inserted provisions relating, to encouragement
of geothermal small power production facilities. - , :

Subsec. (e)(1). Pub. L. 96-294, §643(b)(2), inserted provisions relating to applicability to
geothermal small power production facilities. :

Subsec. (e)(2). Pub. L. 96-294, §643(b)(3), inserted provisions respecting a qualifying small
power production facility using geothermal energy as the primary energy source.

EFFECTIVE DATE OF 1986 AMENDMENT

Pub..L. 99495, §8(b), Oct. 16, 1986, 100 Stat. 1250 , provided that:

"(1) Subsection (j) of section 210 of the Public Utility Regulatory Policies Act of 1978 (as
amended by subsection (a) of this section) [16 U.S.C. 824a-3(j)] shalll apply to any project for
which benefits under section 210 of the Public Utility Regulatory Policies Act of 1978 are sought
and for which a license or exemption is issued by the Federal Energy Regulatory Commission
after the enactment of this Act [Oct. 16, 1986], except as otherwise provided in paragraph (2),
(3) or (4) of this subsection. o -

"(2) Subsection (j) shall not apply to the project if the application for license or exemption for
the project was filed, and accepted for filing by the Commission, before the enactment of this
Act [Oct. 18, 1986]. .

"(3) Paragraphs (1) and (3) of such subsection (j) shall not apply if the application for the.
license or exemption for the project was filed before the enactment of this Act [Oct. 16, 19886]
and accepted for filing by the Commission (in accordance with the Commission's regulations
and procedures in effect on January 1, 1986, including those relating to the requirement for
environmental consultation) within 3 years after such enactment. e

"(4)(A) Paragraph (3) of subsection (j) shall not apply for projects where the license or
exemption application was filed after enactment of this Act [Oct. 16, 1986] if, based on a petition
filed by the applicant for such project within 18 months after such enactment, the Commission
determines (after public notice and opportunity for public comment of at least 45 days) that the
applicant has demonstrated that he had committed (prior to the enactment of this Act) '
substantial monetary resources directly related to the development of the project and to the
diligent and timely completion of all requirements of the Commission for filing an.acceptable
application for license or exemption. Such petition shall be publicly available and shall be filed in-
such form as the Commission shall require by rule issued within 120 days after the enactment of
this Act. The public notice required under this subparagraph shall include written notice by the
petitioner to affected Federal and State agencies.

http://uscode.house. gov/view.xhtml?req=granuleid:USC-prelim-title 1 6-section824a-3&nu... 6/15/2017
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"(B) In the case of any petition referred to in subparagraph (A), if the applicant had a
preliminary permit and had completed environmental consultations (required by Commission
regulations and procedures in effect on January 1, 1986) prior to enactment, there shall be a
rebuttable presumptlon that such apphcant had committed substantlal monetary resources prior
to enactment.

"(C) The applicant for a license or exemption for a prOJect descnbed in subparagraph (A) may
petition the Commission for an initial determination under paragraph (1) of section 210(j) of the
Public Utility Regulatory Policies Act of 1978 [16 U.S.C. 824a-3(j)(1)] prior to the time the license
or exemption is issued. If the Commission initially finds that the project will have substantial
adverse effects on the environment within the meaning of such paragraph (1), prior to making a
final finding under that paragraph the Commission shall afford the applicant a reasonable
opportunity to provide for mitigation of such adverse effects. The Commission shall make a finai
finding under such paragraph (1) at the time the license or exemption is issued. If the Federal
Energy Regulatory Commission has notified the State of its initial finding and the State has not
taken any action described in paragraph (2) of section 210(j) before such final finding, the failure
to take such action shall be the basis for a rebuttable presumption that there is not a substantial
adverse effect on the envnronment related to natural, recreational, cultural, or scenic attributes
for purposes of such fi ndlng

“(D) If a petition under subparagraph (A) is denied, all prowswns of section 210(1) of the
Public Utility Regulatory Policies Act of 1978 [16 U.S.C. 824a-3(j)] shall apply to the project
regardless of when the license or exemption is lssued "

Amendment by Pub. L. 99495 effective with respect to each license, permit, or exemptlon
issued under this chapter after Oct. 16, 1986, see section 18 of Pub. L. 99—495, set out as a
note under section 797 of this title. i

CALCULATION OF AVOIDED COST

Pub. L. 102486, title XliI, §1335 Oct. 24, 1992, 106 Stat. 2984 prowded that: "Nothing in -
section 210 of the Public Utlllty Regulatory Pollcres Act of 1978 (Pubhc Law 95-617) [16 U.S.C.
824a-3] requires a State regulatory authority or nonregulated electric utility to treat a cost
reasonably identified to be incurred or to have been incurred in the construction or operation of
a facility or a project which has been selected by the Department of Energy and provided
Federal funding pursuant to the Clean Coal Program authorized by Public Law 98473 [see
Tables for classification] as an incremental cost of alternative electric energy.”

APPLICABILITY OF 1980 AMENDMENT TO FACILITIES USING SOLAR ENERGY AS
PRIMARY ENERGY SOURCE

Pub. L. 100-202, §101(d) [title IIl, §310], Dec. 22, 1987, 101 Stat. 1329-104 , 1329-126,
provided that:

"(a) The amendments made by section 643(b) of the Energy Security Act (Public Law 96—
294) [amending this section] and any regulations issued to implement such amendment shall
apply to qualifying small power production facilities (as such term is defined in the Federal
Power Act [16 U.S.C. 791a et seq.]) using solar energy as the primary energy source to the same
extent such amendments and regulations apply to qualifying small power production facilities
using geothermal energy .as the primary energy source, except that nothing in this Act [see
Tables for classification] shall preclude the Federal Energy Regulatory Commission from
revising its regulations to limit the availability of exemptions authorized under this Act as it
determines to be required in the public interest and consistent with its obligations and duties
under section 210 of the Public Utility Regulatory Policies Act of 1978 [this section]. -

“(b) The provisions of subsection (a) shall apply to a facility using solar energy as the primary
energy source only if either of the following is submitted to the Federal Energy Regulatory
Commission during the two-year period beginning on the date of enactment of this Act [Dec. 22,
1987]:

"(1) An application for certification of the facility as a qualifying small power production
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facrlrty - :
(2) Notlce that the facrhty meets the requrements for quallf ication." -

STUDY AND REPORT TO CONGRESSIONAL COMMI'ITEES ON APPLICATION OF
PROVISIONS RELATING TO COGENERATION, SMALL POWER PRODUCTION,
AND |NTERCONNECTION AUTHORITY TO HYDROELECTRIC POWER FACILITIES

Pub. L. 99495, §8(d), Oct. 16, 1986, 100 Stat. 1251 provnded that:

"(1) The Commrssron shall conduct a study (in accordance with section 102(2)(C) of the
National Environmental Policy Act of 1969 [42.U.S.C. 4332(2)(0)]) of whether the benefits of
section 210 of the Public Utility Regulatory Policies Act of 197816 U. $.C. 824a-3] and section
210 of the Federal Power Act [16 U.S.C. 824i] should be applied to hydroelectric power facilities
utilizing new dams or diversions (wrthln the meanlng of section 210(k) of the Public Utility
Regulatory Policies Act of 1978).

"(2) The study under this subsection shall take into consideration the need for such new dams

or diversions for power purposes, the environmental impacts of such new dams and diversions

(both with and without the application of the amendments made by th|s Act to sections 4, 10,

and 30 of the Federal Power Act [16 U.S.C. 797, 803, 823a] and section 210 of the Public Utllrty
Regulatory Policies Act of 1978 [16 U.S.C. 824a-3]), the environmental effects of such facilities
alone and in comblnatlon with other exrstlng or proposed dams or diversions on the same
waterway, the intent of Congress to encourage and give priority to the application of section 210
of Public Utility Regulatory Policies Act of 1978 to existing dams and diversions rather than such
new dams or diversions, and the impact of such sectlon 210 on the rates pard by electric power
consumers.

"(3) The study under this subsection shall be initiated within 3 months after enactment of this
Act [Oct. 16, 1986] and completed.as promptly as practicable.

"(4) A report containing the results of the study conducted under this subsection shall be
submitted to the Committee on Energy and Commierce of the United States House of
Representatives and the Committee on Energy and Natural Resources of the Unlted States
Senate while both Houses are ir session, ‘

"(5) The report submitted under paragraph (4) shall include a determinatjon (and the basis
thereof) by the Commission, based on the study and a public hearing : and subject to review
under section 313(b) of the Federal Power Act [16 U.S.C. 825l(b)], whether any of the benefits
referred to in paragraph (1) should be available for such facilities and whether applications for
preliminary, permits (or licenses where ne preliminary permit has been issued) for such small
power production facilities utilizing new. dams or diversions should be accepted by the
Commission after the moratorium period specifi ied in subsection (e). The report shall include
such other administrative and legisiative recommendations as the Commission deems
appropriate. _ 4

"(6) If the study under this subsection has not been completed within 18 months after its
initiation, the Commission shall notify the Committees referred to in paragraph (4) of the
reasons for the delay and specify a date when it will be completed and a report submitted."

MORATORIUM ON APPLlCATlON OF THIs SECTION TO NEw DAMS
Pub. L. 99495, §8(e), Oct. 16, 1986, 100 Stat. 1251 , provided that: "Notwithstanding the

amendments made by subsection (a) of this section [amendlng section 824a-3 of this title], in the

case of a project for which a license or exemption is issued after the enactment of this Act [Oct.
16, 1986], section 210 of the Public Utility Regulatory Policies Act: of 1978 [16 U.S.C. 824a-3]
shall not apply during the moratorium period if the project utilizes a new dam or diversion (as
defined in section 210(k) of such Act) uniess the project is either-
"(1) a'project located at a Government dam (as defined in section 3(10) of the Federal
Power Act [16 U.S.C. 796(10)]) at which non-Federal hydroelectric development is permissible,
or
"(2) a project described in paragraphs (2), (3), or (4) of subsection (b) [set out as a note
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above].
For purposes of this subsection, the term 'moratorium period' means the period beginning on

the date of the enactment of this Act and ending at the expiration of the first full session of
Congress after the session during which the report under subsection (d) [set out as a note
above] has been submitted to the Congress."
DEFINITIONS
For definitions of terms used in this section, see section 2602 of this title.

1Soin original. Probably should be followed by a comma.

2 See References in Text note below.

3Soin original. Probably should be followed by a comma.

4 Soin original. Probably should be followed by a period.
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hours during any calendar year begin-
ning after December 31, 1975, and before
the immediately preceding year, shall
not be subject to the provisions of this
section until June 30, 1982.

(b) General rule. To make available
data from which avoided costs may be
derived, not later than November 1,
1980, June 30, 1982, and not less often
than every two years thereafter, each
regulated electric utility described in
paragraph (a) of this section shall pro-
vide to its State regulatory authority,
and shall maintain for public inspec-
tion, and each nonregulated electric
utility described in paragraph (a) of
this section shall maintain for public
inspection, the following data:

(1) The estimated avoided cost on the
electric utility’s system, solely with
respect to the energy component, for
various levels of purchases from quali-
fying facilities. Such levels of pur-
chases shall be stated in blocks of not
more than 100 megawatts for systems
with peak demand of 1000 megawatts or
more, and in blocks equivalent to not
more than 10 percent of the system
peak demand for systems of less than
1000 megawatts. The avoided costs
shall be stated on a cents per kilowatt-
hour basis, during daily and seasonal
peak and off-peak periods, by year, for
the current calendar year and each of
the next 5 years;

(2) The electric utility’'s plan for the
addition of capacity by amount and
type, for purchases of firm energy and
capacity, and for capacity retirements
for each year during the succeeding 10
years; and

(3) The estimated capacity costs at
completion of the planned capacity ad-
ditions and planned capacity firm pur-
chases, on the basis of dollars per kilo-
watt, and the associated energy costs
of each unit, expressed in cents per kil-
owatt hour. These costs shall be ex-
pressed in terms of individual gener-
ating units and of individual planned
firm purchases.

(¢) Special rule for small electric utili-
ties. (1) Each electric utility (other
than any electric utility to which para-
graph (b) of this section applies) shall,
upon request:

(1) Provide comparable data to that
required under paragraph (b) of this
section to enable qualifying facilities

18 CFR Ch. | (4-1-16 Edition)

to estimate the electric utility’s avoid-
ed costs for periods described in para-
graph (b) of this section; or

(ii) With regard to an electric utility
which is legally obligated to obtain all
its requirements for electric energy
and capacity from another electric
utility, provide the data of its sup-
plying utility and the rates at which it
currently purchases such energy and
capacity.

(2) If any such electric utility fails to
provide such information on request,
the qualifying facility may apply to
the State regulatory authority (which
has ratemaking authority over the
electric utility) or the Commission for
an order requiring that the informa-
tion be provided.

(d) Substitution of alternative method.
(1) After public notice in the area
served by the electric utility, and after
opportunity for public comment, any
State regulatory authority may re-
quire (with respect to any electric util-
ity over which it has ratemaking au-
thority), or any non-regulated electric
utility may provide, data different
than those which are otherwise re-
quired by this section if it determines
that avoided costs can be derived from
such data.

(2) Any State regulatory authority
(with respect to any electric utility
over which it has ratemaking author-
ity) or nonregulated utility which re-
quires such different data shall notify
the Commission within 30 days of mak-
ing such determination.

(e) State Review. (1) Any data sub-
mitted by an electric utility under this
section shall be subject to review by
the State regulatory authority which
has ratemaking authority over such
electric utility.

(2 In any such review, the electric
utility has the burden of coming for-
ward with justification for its data.

[45 FR 12234, Feb. 25, 1980; 45 FR 24126, Apr. 9,
1980]

§292.303 Electric utility obligations
under this subpart.

(a) Obligation to purchase from quali-
fying facilities. BEach electric utility
shall purchase, in accordance with
§292.304, unless exempted by §292.309
and §292.310, any energy and capacity
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which is made available from a quali-
fying facility:

(1) Directly to the electric utility; or

(2) Indirectly to the electric utility
in accordance with paragraph (d) of
this section.

(b) Obligation to sell to qualifying fa-
cilities. Each electric utility shall sell
to any qualifying facility, in accord-
ance with §292.305, unless exempted by
§292.312, energy and capacity requested
by the qualifying facility.

(c) Obligation to interconnect. (1) Sub-
ject to paragraph (c)(2) of this section,
any electric utility shall make such
interconnection with any qualifying fa-
cility as may be necessary to accom-
plish purchases or sales under this sub-
part. The obligation to pay for any
interconnection costs shall be deter-
mined in accordance with §292.306.

(2) No electric utility is required to
interconnect with any qualifying facil-
ity if, solely by reason of purchases or
sales over the interconnection, the
electric utility would hecome subject
to regulation as a public utility under
part II of the Federal Power Act.

(d) Transmission to other electric utili-
ties. If a qualifying facility agrees, an
electric utility which would otherwise
be obligated to purchase energy or ca-
pacity from such qualifying facility
may transmit the energy or capacity
to any other electric utility. Any elec-
tric utility to which such energy or ca-
pacity is transmitted shall purchase
such energy or capacity under this sub-
part as if the qualifying facility were
supplying energy or capacity directly
to such electric utility. The rate for
purchase by the electric utility to
which such energy is transmitted shall
be adjusted up or down to reflect line
losses pursuant to §292.304(e)(4) and
shall not include any charges for trans-
mission.

(e) Parallel operation. Each electric
utility shall offer to operate in parallel
with a qualifying facility, provided
that the qualifying facility complies
with any applicable standards estab-
lished in accordance with §292.308.

[Order 688, 71 FR 64372, Nov. 1, 2006; 71 FR
75662, Dec. 18, 20061
§292.304 Rates for purchases.

(a) Rates for purchases. (1) Rates for
purchases shall:

§292.304

(i) Be just and reasonable to the elec-
tric consumer of the electric utility
and in the public interest; and

(ii) Not discriminate against quali-
fying cogeneration and small power
production facilities.

(2) Nothing in this subpart requires
any electric utility to pay more than
the avoided costs for purchases.

(b) Relationship to awvoided costs. (1)
PFor purposes of this paragraph, “new
capacity’” means any purchase from ca-
pacity of a qualifying facility, con-
struction of which was commenced on
or after November 9, 1978.

(2) Subject to paragraph (b)(3) of this
section, a rate for purchases satisfies
the requirements of paragraph (a) of
this section if the rate equals the
avoided costs determined after consid-
eration of the factors set forth in para-
graph (e) of this section

(3) A rate for purchases (other than
from new capacity) may be less than
the avoided cost if the State regulatory
authority (with respect to any electric
utility over which it has ratemaking
authority) or the nonregulated electric
utility determines that a lower rate is
consistent with paragraph (a) of this
section, and is sufficient to encourage
cogeneration and small power produc-
tion.

(4) Rates for purchases from new ca-
pacity shall be in accordance with
paragraph (b)(2) of this section, regard-
less of whether the electric utility
making such purchases is simulta-
neously making sales to the qualifying
facility.

(6) In the case in which the rates for
purchases are based upon estimates of
avoided costs over the specific term of
the contract or other legally enforce-
able obligation, the rates for such pur-
chases do not violate this subpart if
the rates for such purchases differ from
avoided costs at the time of delivery.

(c) Standard rates for purchases. (1)
There shall be put into effect (with re-
spect to each electric utility) standard
rates for purchases from qualifying fa-
cilities with a design capacity of 100
kilowatts or less.

(2) There may be put into effect
standard rates for purchases from
qualifying facilities with a design ca-
pacity of more than 100 kilowatts.
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system safety and reliability of inter-
connected operations. Such standards
may be recommended by any electric
utility, any qualifying facility, or any
other person. If any State regulatory
authority (with respect to any electric
utility over which it has ratemaking
authority) or nonregulated electric
utility establishes such standards, it
shall specify the need for such stand-
ards on the basis of system safety and
reliability.

§292.309 Termination of obligation to
purchase from qualifying facilities.

(a) After August 8, 2005, an electric
utility shall not be required, under this
part, to enter into a new contract or
obligation to purchase electric energy
from a qualifying cogeneration facility
or a qualifying small power production
facility if the Commission finds that
the qualifying cogeneration facility or
qualifying small power facility produc-
tion has nondiscriminatory access to:

(1)(A) Independently administered,
auction-based day ahead and real time
wholesale markets for the sale of elec-
tric energy; and

(ii) Wholesale markets for long-term
sales of capacity and electric energy;
or

(2)(i) Transmission and interconnec-
tion services that are provided by a
Commission-approved regional trans-
mission entity and administered pursu-
ant to an open access transmission tar-
iff that affords nondiscriminatory
treatment to all customers; and

(ii) Competitive wholesale markets
that provide a meaningful opportunity
to sell capacity, including long-term
and short-term sales, and electric en-
ergy, including long-term, short-term
and real-time sales, to buyers other
than the utility to which the quali-
fying facility is interconnected. In de-
termining whether a meaningful oppor-
tunity to sell exists, the Commission
shall consider, among other factors,
evidence of transactions within the rel-
evant market; or

(3) Wholesale markets for the sale of
capacity and electric energy that are,
at a minimum, of comparable competi-
tive quality as markets described in
paragraphs (a)(1) and (a)(2) of this sec-
tion.

- 18 CFR Ch. | (4-1-16 Edition)

(b) For purposes of §292.309(a), a re-
newal of a contract that expires by its
own terms is a ‘‘new contract or obli-
gation” without a continuing obliga-
tion to purchase under an expired con-
tract.

(c) For purposes of §292.309(a)(1), (2)
and (3), with the exception of para-
graph (d) of this section, there is a re-
buttable presumption that a qualifying
facility has nondiscriminatory access
to the market if it is eligible for serv-
ice under a Commission-approved open
access transmission tariff or Commis-
sion-filed reciprocity tariff, and Com-
mission-approved interconnection
rules. If the Commission .determines
that a market meets the criteria of
§292.309(a)(1), (2) or (3), and if a quali-
fying facility in the relevant market is
eligible for service under a Commis-
sion-approved open access transmission
tariff or Commission-filed reciprocity
tariff, a qualifying facility may seek to
rebut the presumption of access to the
market by demonstrating, inter alia,
that it does not have access to the
market because of operational charac-
teristics or transmission constraints.

(d)(1) For purposes of §292.309(a)(1),
(2), and (3), there is a rebuttable pre-
sumption that a qualifying facility
with a capacity at or below 20
megawatts does not have nondiscrim-
inatory access to the market.

(2) For purposes of implementing
paragraph (d)(1) of this section, the
Commission will not be bound by the
one-mile standard set forth in
§292.204(a)(2).

(e) Midwest Independent Trans-
mission System Operator (Midwest
ISO), PJM Interconnection, L.L.C.
(PJM), ISO New England, Inc. (ISO-
NE), and New York Independent Sys-
tem Operator (NYISO) qualify as mar-
kets described in §292.309(a)1)(i) and
(ii), and there is a rebuttable presump-
tion that qualifying facilities with a
capacity greater than 20 megawatts
have nondiscriminatory access to those
markets: through Commission-approved

.open access transmission tariffs and

interconnection rules, and that electric
utilities that are members of such re-
gional transmission organizations or
independent system operators (RTO/
ISOs) should be relieved of the obliga-
tion to purchase electric energy from
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the qualifying facilities. A qualifying
facility may seek to rebut this pre-
sumption by demonstrating, inter alia,
that:

(1) The qualifying facility has certain
operational characteristics that effec-
tively prevent the qualifying facility’s
participation in a market; or

(2) The qualifying facility lacks ac-
cess to markets due to transmission
constraints. The qualifying facility
may show that it is located in an area
where persistent transmission con-
straints in effect cause the qualifying
facility not to have access to markets
outside a persistently congested area
to sell the qualifying facility output or
capacity. ‘

(f) The Electric Reliability Council of
Texas (ERCOT) qualifies as a market
described in §292.309(a)(3), and there is
a rebuttable presumption that quali-
fying facilities with a capacity greater
than 20 megawatts have nondiscrim-
inatory access to that market through
Public Utility Commission of Texas
(PUCT) approved open access protocols,
and that electric utilities that operate
within ERCOT should be relieved of the
obligation to purchase electric energy
from the qualifying facilities. A quali-
fying facility may seek to rebut this
presumption by demonstrating, inter
alia, that:

(1) The qualifying facility has certain
operational characteristics that effec-
tively prevent the qualifying facility’s
participation in a market; or

(2) The qualifying facility lacks ac-
cess to markets due to transmission
constraints. The qualifying facility
may show that it is located in an area
where persistent transmission con-
straints in effect cause the qualifying
facility not to have access to markets
outside a persistently congested area
to sell the qualifying facility output or
capacity.

(g) The California Independent Sys-
tem Operator and Southwest Power
Pool, Inc. satisfy the criteria of
§292.309(a)(2)(1).

(h) No electric utility shall be re-
quired, under this part, to enter into a
new contract or obligation to purchase
from or sell electric energy to a facil-
ity that is not an existing qualifying
cogeneration facility unless the facil-
ity meets the criteria for new quali-

§292.310

fying cogeneration facilities estab-
lished by the Commission in §292.205.

(i) For purposes of §292.309(h), an
‘““existing qualifying cogeneration facil-
ity’ is a facility that:

(1) Was a qualifying cogeneration fa-
cility on or before August 8, 2005; or

(2) Had filed with the Commission a
notice of self-certification or self-re-
certification, or an application for
Commission certification, under
§292.207 prior to February 2, 2008.

(j) For purposes of §292.309(h), a “new
qualifying cogeneration facility” is a
facility that satisfies the criteria for
qualifying cogeneration facilities pur-
suant to §292.205.

[Order 688, 71 FR 64372, Nov. 1, 2006; 71 FR
75662, Dec. 18, 2006]

§292.310 Procedures for utilities re-
questing termination of obligation
to purchase from qualifying faecili-
ties.

(a) An electric utility may file an ap-
plication with the Commission for re-
lief from the mandatory purchase re-
quirement under §292.303(a) pursuant
to this section on a service territory-
wide basis. Such application shall set
forth the factual basis upon which re-
lief is requested and describe why the
conditions set forth in §292.309(a)(1), (2)
or (3) have been met. After notice, in-
cluding sufficient notice to potentially
affected qualifying cogeneration facili-
ties and qualifying small power produc-
tion facilities, and an opportunity for
comment, the Commission shall make
a final determination within 90 days of
such application regarding whether the
conditions set forth in §292.309(a)(1), (2)
or (3) have been met.

(b) Sufficient notice shall mean that
an electric utility must identify with
names and addresses all potentially af-
fected qualifying facilities in an appli-
cation filed pursuant to paragraph (a).

(c) An electric utility must submit
with its application for each poten-
tially affected qualifying facility: The
docket number assigned if the quali-
fying facility filed for self-certification
or an application for Commission cer-
tification of qualifying facility status;
the net capacity of the qualifying facil-
ity; the location of the qualifying facil-
ity depicted by state and county, and
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the name and location of the sub-
station where the qualifying facility is
interconnected; the interconnection
status of each potentially affected
qualifying facility including whether
the qualifying facility is inter-
connected as an energy or a network
resource; and the expiration date of the
energy and/or capacity agreement be-
tween the applicant utility and each
potentially affected qualifying facility.
All potentially affected qualifying fa-
cilities shall include:

(1) Those qualifying facilities that
have existing power purchase contracts
with the applicant;

(2) Other qualifying facilities that
sell their output to the applicant or
that have pending self-certification or
Commission certification with the
Commission for qualifying facility sta-

tus whereby the applicant will be the -

purchaser of the qualifying facility’s
output;

(3) Any developer of generating fa-
cilities with whom the applicant has
agreed to enter into power purchase
contracts, as of the date of the applica-
tion filed pursuant to this section, or
are in discussion, as of the date of the
application filed pursuant to this sec-
tion, with regard to power purchase
contacts;

(4) The developers of facilities that
have pending state avoided cost pro-
ceedings, as of the date of the applica-
tion filed pursuant to this section; and

(5) Any other qualifying facilities
that the applicant reasonably believes
to be affected by its application filed
pursuant to paragraph (a) of this sec-’
tion.

(d) The following information must
be filed with an application:

(1) Identify whether applicant seeks a
finding under the provisions of
§292.308(a)(1), (2), or (3).

(2) A narrative setting forth the fac-
tual basis upon which relief is re-
quested and describing why the condi-
tions set forth in §292.309(a)(1), (2), or
(3) have been met. Applicant should
also state in its application whether it
is relying on the findings or rebuttable
presumptions contained in §292.309(e),
(f) or (g). To the extent applicant seeks
relief from the purchase obligation
with respect to a qualifying facility 20
megawatts or smaller, and thus seeks

18 CFR Ch. | (4~1-16 Edition)

to rebut the presumption in §292.309(d),
applicant must also set forth, and sub-
mit evidence of, the factual basis sup-
porting its contention that the quali-
fying facility has nondiscriminatory
access to the wholesale markets which
are the basis for the applicant’s filing.

(3) Transmission Studies and related
information, including:

(i) The applicant’s long-term trans-
mission plan, conducted by applicant,
or the RTO, ISO or other relevant enti-
ty;

(ii) Transmission constraints by
path, element or other level of com-
parable detail that have occurred and/
or are known and expected to occur,
and any proposed mitigation including
transmission construction plans;

(iii) Levels of congestion, if avail-
able;

(iv) Relevant system impact studies
for the generation interconnections, al-
ready completed;

(v) Other information pertinent to
showing whether transfer capability is
available; and

(vi) The appropriate link to appli-
cant’s OASIS, if any, from which a
qualifying facility may obtain appli-
cant’s available transfer capability-
(ATC) information.

(4) Describe the process, procedures
and practices that qualifying facilities
interconnected to the applicant’s sys-
tern must follow to arrange for the
transmission service to transfer power
to purchasers other than the applicant.
This description must include the proc-
ess, procedures and practices of all dis-
tribution, transmission and regional
transmission facilities necessary for
qualifying facility access to the mar-
ket.

(5) If qualifying facilities will be re-
quired to execute new interconnection
agreements, or renegotiate existing
agreements so that they can effectuate
wholesale sales to third-party pur-
chasers, explain the requirements,
charges and the process to be followed.
Also, explain any differences in these
requirements as they apply to quali-
fying facilities compared to other gen-
erators, or to applicant-owned genera-
tion.

(6) Applicants seeking a Commission
finding pursuant to §292.309(a)2) or (3),
except those applicants located in
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ERCOT, also must provide evidence of
competitive wholesale markets that
provide a meaningful opportunity to
sell capacity, including long-term and
short-term sales, and electric energy.
including long-term, short-term and
real-time sales, to buyers other than
the utility to which the qualifying fa-
cility is interconnected. In dem-
onstrating that a meaningful oppor-
tunity to sell exists, provide evidence
of transactions within the relevant
market. Applicants must include a list
of known or potential purchasers, e.g.,
jurisdictional and non-jurisdictional
utilities as well as retail energy service
providers.

(7) Signature of authorized individual
evidencing the accuracy and authen-
ticity of information provided by appli-
cant.

(8) Person(s) to whom communica-
tions regarding the filed information
may be addressed, including name,
title, telephone number, and mailing
address.

[Order 688, 71 FR 64372, Nov. 1, 2006, as
amended by Order 688-A, 72 FR 35892, June
29, 2007]

§292.311 Reinstatement of obligation
to purchase. -

At any time after the Commission
makes a finding under §§292.309 and
292.310 relieving an electric utility of
its obligation to purchase electric en-
ergy, a qualifying cogeneration facil-
ity, a qualifying small power produc-
tion facility, a State agency, or any
other affected person may apply to the
Commission for an order reinstating
the electric utility’s obligation to pur-
chase electric energy under this sec-
tion. Such application shall set forth
the factual basis upon which the appli-
cation is based and describe why the
conditions set forth in §292.309a), (b)
or (c) are no longer met. After notice,
including sufficient notice to poten-
tially affected electric utilities, and
opportunity for comment, the Commis-
sion shall issue an order within 90 days
of such application reinstating the
electric utility’s obligation to purchase
electric energy under this section if the
Commission finds that the conditions
set forth in §292.309(a), (b). or (¢) which

§292.313

relieved the obligation to purchase, are
no longer met.

[Order 688, 71 FR 64372, Nov. 1, 2006]

$292.312 Termination of obligation to
sell to qualifying facilities.

(a) Any electric utility may file an
application with the Commission for
relief from the mandatory obligation
to sell under this section on a service
territory-wide basis or a single quali-
fying facility basis. Such application
shall set forth the factual basis upon
which relief is requested and describe
why the conditions set forth in para-
graphs (b)) and (b)(2) of this section
have been met. After notice, including
sufficient notice to potentially affected
qualifying facilities, and an oppor-
tunity for comment, the Commission
shall make a final determination with-
in 90 days of such application regarding
whether the conditions set forth in
paragraphs (b)(1) and (b)(2) of this sec-
tion have been met,

(b) After August 8, 2005, an electric
utility shall not be required to enter
into a new contract or obligation to
sell electric energy to a qualifying
small power production facility, an ex-
isting qualifying cogeneration facility.
or a new qualifying cogeneration facil-
ity if the Commission has found that;

(1) Competing retail electric sup-
pliers are willing and able to sell and
deliver electric energy to the quali-
fying cogeneration facility or quali-
fying small power production facility;
and

(2) The electric utility is not required
by State law to sell electric energy in
its service territory.

[Order 688, 71 FR 64372, Nov. 1, 2006; 71 FR
75662, Dec. 18, 2006}

§292.313 Reinstatement of obligation
to sell.

At any time after the Commission
makes a finding under §292.312 reliev-
ing an electric utility of its obligation
to sell electric energy, a qualifying co-
generation facility, a qualifying small
power production facility, a State
agency, or any other affected person
may apply to the Commission for an
order reinstating the electric utility’s
obligation to purchase electric energy
under this section. Such application

883
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FINAL RULE

(Issued October 20, 2006)

L. Introduction

1. On August 8, 2005, the Energy Policy Act of 2005 (EPAct 2005)1 was signed into
law. Section 1253(a) of EPAct 2005 adds section 210(m) to the Public Utility Regulatory
Policies Act of 1978 (PURPA)” which provides, among other things, for termination of
the requirement that an electric utility enter into a new contract or obligation to purchase
electric energy from qﬁalifying cogeneration facilities and qualifying small power
production facilities (QFs) if the Federal Energy Regulatory Commission (Commission)

finds that the QF has nondiscriminatory access to one of three categories of markets

' Pub. L. No. 109-58, 1253, 119 Stat. 594 (2005).

216 U.S.C. 824a-3 (2000).
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defined in section 210(m)(1)(A), (B) or (C). Thus, to relieve an electric utility of its
mandatory purchase obligation under PURPA, the Commission must identify which, if
any, markets meet the criteria cc;ntained in 210(m)(1)(A), (B) or (C), and, if such markets
are identified, it must determine whether QFs have nondiscriminatory access to those
markets.

2. On January 19, 2006, the Commission issued a notice of proposed rulemaking
(NOPR) proposing regulations to implement the provisions of the new PURPA section
210(m) and proposing to terminate the requirement that an electric utility enter into a new
contract or obligation to purchase electric energy from QFs if the electric utility is a
member of Midwest Independent Transmission System Operator, Inc. (Midwest ISO),
PJM Interconnection, L.L.C. (PJM), ISO New England, Inc. ISO-NE), or New York
Independent System Operator (NYISO). After considering industry comments on the
NOPR, the Commission issues this Final Rule amending the Commission’s regulations to
implement the requirements in section 210(m). We believe the regulations adopted in the
Final Rule reflect Congress’s intent to differentiate between three types of market
structures, each of which presents differing factors relevant to our determination of
whether QFs have access to a sufficiently competitive market to support elimination of
the purchase requirement. Our Final Rule also recognizes the special circumstances
faced by small QFs and, accordingly, applies a different test for this class of QFs. In
addition to a presumption in favor of small QFs, the rule also recognizes that some QFs,
irrespective of size, may not have the ability to sell in certain markets because of

operational characteristics or other constraints.
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3. The Commission received extensive comments on its NOPR.® At one extreme are
commenters who argue that the Commission may not address the mandatory purchase
requirement issues by rulemaking and that competitive capacity and energy markets do
not yet exist to support a generic finding that QFs in the four regional transmission
organization/independent system operator (RTO/ISO) regions should lose the right to
require electric utilities to purchase their electric output. At the other extreme are those
who argue that the Commission, with limited exceptions, should eliminate the mandatory

purchase requirement altogether.

4, We do not believe that either extreme reflects the letter or the spirit of section
210(m). The QFs who advocate that we may not or should not act at all by rulemaking
fail to recognize that the Commission has broad latitude to act by either rulemaking or
adjudication. Nowhere does section 210(m) preclude the Commission from acting by
rulemaking. Moreover, where, as here, recurring and common issues of fact arise, acting
by rulemaking is not only permissible, but provides more effective notice to and
opportunity for participation by all affected parties. To some extent, generic findings
about markets are inevitable, either by rulemaking or in the first utility specific filing
concerning a specific market. Makjng generic findings by rulemaking provides affected
entities, including QFs, a better opportunity to participate in the generic proceeding as

well as the individual proceedings that will follow. Finally, the substantive arguments of

? Attached as Appendix A is a list of all commenters and the abbreviations that are
used throughout the order to refer to the commenters.
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these entities that underlie their procedural objections fail to recognize that Congress, in
enacting section 210(m), explicitly recognized three different market structures and
required the Commission to respect the differences in those markets when making
determinations as to whether to rescind the purchase obligation. In essence, they are

rearguing the very debates that Congress settled in adopting section 210(m).

5. We also do not agree with the position of utilities that advocate we should
terminate the purchase obligation in summary fashion in this rulemaking. Although our
action today respects the choice of Congress in establishing different tests for different
market structures, we do not, in this rulemaking, terminate the purchase obligation of any
utility. In this respect, we modify our approach in the NOPR. In contrast to the NOPR,
in this Final Rule we establish only rebuttable presumptions that the purchase obligation

should be eliminated with respect to certain QFs, not final determinations.

6. In sum, this Final Rule appropriately reflects Congressional intent in enacting
section 210(m). It does not, as some commenters suggest, ignore the fact that Congress
did not repeal PURPA section 210(a)’s directive that the Commission prescribe, and from
time to time revise, such rules as it determines necessary to encourage cogeneration and
small power production. Rather, it recognizes the fundamental change which Congress
made to the statutory construct when it determined that “no electric utility shall be
required . . . to purchase electric energy from” a QF if certain findings are made with
respect to various markets. Our action properly implements Congressional intent in the

new section 210(m) that the three different market structures present different
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constderations in determining whether to relieve utilities of the purphase obligation. Our
action also properly recognizes that smaller QFs can face more significant challenges
than larger QFs in accessing competitive wholesale markets. Our action continues to
support QF development by ensuring that, where the requirements of section 210(m) are
met, QF development will, as determined by Congress, be stimulated by market forces,
and that where those requirements have not been met, QF development will continue to
be stimulated as it is today through the mandatory purchase obligation. Finally, nothing
in this Final Rule affects any electric utility’s resource adequacy obligations, compliance
with the Electric Reliability Organization’s reliability standards, prudent utility practice
to build or purchase reliable power at the most economical price, or resource portfolio
obligations under state law including obligations to purchase renewable energy.

1I. Executive Summary

7. This Final Rule amends the Commission’s regulations in Part 292* (pertéining to
electric utilities’ requirement to purchase electric energy from or sell electric energy to a
QF) to implement section 1253 of the EPAct 2005. As relevant here, section 1253 added
a new section 210(m) to PURPA,thich:

A Provides for the termination of the requirement that an electric utility enter into
new contracts or obligations to purchase electric energy from a QF, after appropriate

findings by the Commission;

‘18 CFR part 292, subpart C, Arrangements Between Electric Utilities and
Qualifying Cogeneration and Small Power Production Facilities Under section 210 of the
Public Utility Regulatory Policies Act of 1978.
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B. Preserves existing contracts and obligations to purchase electric energy or capacity
from or to sell electric energy or capacity to a QF;

C. Provides for the reinstatement of the requirement to purchase electric energy from
a QF, upon a showing that the conditions for terminating the requirement are no longer
met; and

D.  Provides for the termination of the requirement that an electric utility enter into
new contracts to sell electric energy to QFs, after appropriate findings by the
Commission.

The Commission is amending its Part 292 regulations to address the above section
210(m) provisions and also to provide a process for applying for the reinstatement of the
requirement to sell electric energy to QFs upon a showing that the conditions for the
removal of that requirement are no longer met.

A, Termination of the Mandatory Purchase Requirement that an Electric

Utility Enter into a New Contract or Obligation to Purchase Electric Energy from

QFs

8. This Final Rule promulgates regulations that set forth the process by which
electric utilities may apply to be relieved of the requirement that they enter into new
contracts or obligations for the purchase of electric energy from QFs after August 8,
2005. New § 292.309 of the Commission’s regulations describes the findings that the
Commission must make to justify relieving an electric utility’s obligation to enter into
new QF purchase contracts. If the Commission finds that the QF has nondiscriminatory

access to one of three wholesale markets described in the statute, the requirement that the
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electric utility enter into new contracts or obligations is terminated. These three
wholesale markets, set forth in the statute in section 210(m)(1), and incorporated in the
new Commission regulations at § 292.309, are:

(A)(1) independently administered, auction-based day ahead and real time
wholesale markets for the sale of electric energy; and (ii) wholesale markets
for long-term sales of capacity and electric energy; or

(B)(1) transmission and interconnection services that are provided by a
Commission-approved regional transmission entity and administered
pursuant to an open access transmission tariff that affords
nondiscriminatory treatment to all customers; and (ii) competitive
wholesale markets that provide a meaningful opportunity to sell capacity,
including long-term and short-term sales, and electric energy, including
long-term, short-term and real-time sales, to buyers other than the utility to
which the qualifying facility is interconnected. In determining whether a
meaningful opportunity to sell exists, the Commission shall consider,
among other factors, evidence of transactions within the relevant market; or

(C) wholesale markets for the sale of capacity and electric energy that are,

at a minimum, of comparable competitive quality as markets described in

subparagraphs (A) and (B).
We interpret section 210(m)(1) to require the Commission to eliminate the purchase
obligation in markets which meet the criteria of section 210(m)(1)(A), (B) or (C) if QFs
have nondiscriminatory access to such markets. These three wholesale markets are
characterized in this rule in short-hand terms as “Day 2” markets (auction based day-
ahead and real-time markets), “Day 1” markets (auction based real-time markets but not

auction based day-ahead markets), and comparable markets, respectively.> The Final

Rule finds that the Midwest ISO, PJM, ISO-NE, and NYISO all meet the criteria of

3 Reference to “Day 2” and “Day 1” and the corresponding parenthetical are meant
to be descriptive and thus are not a recitation of the elements of section 210(m)(1)(A) or

(B).
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section 210(m)(1)(A). These RTOs are independently administered and offer auction-
based day ahead and real time wholesale markets for the sale of electric energy; and
within the regions represented by these RTOs there is nondiscriminatory access to
wholesale markets for long-term sales of capacity and electric energy. Therefore, except
for the rebuttable presumptions set forth below, the member electric utilities of these four
RTO/ISOs will be eligible for relief from the requirement to enter into new contracts for
the purchase of QF electric energy.

0. The Final Rule creates three rebuttable presumptions:

(A)  For all three of the above markets, with the exception of the 20 megawatt (MW)
presumption discussed next, the Final Rule finds that the existence of an open access
transmission tariff (OATT), or a reciprocity tariff filed by a non-jurisdictional utility,
pursuant to the Commission’s open access reg,ulations,6 creates a rebuttable presumption,
under section 210(m)(1), that QFs have “nondiscriminatory access to” the relevant

wholesale markets.’

% 18 CFR 35.28(¢). An OATT provides interconnection as well as transmission
services on a nondiscriminatory basis.

7 To the extent that a QF raises issues about the adequacy of an electric utility’s
implementation of an OATT, such issues are more properly addressed in a complaint
proceeding and will not be considered in the context of petitions for the termination of
mandatory purchase requirements. However, a QF may raise other issues, such as
operational characteristics and transmission limitations, to attempt to rebut the
presumption of market access when it files a response to an application submitted
pursuant to section 210(m)(3) of PURPA and section 292.310 of our regulations.
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(B)  For all three of the above markets, the Final Rule establishes a rebuttable
presumption that QFs with a net capacity no greater than 20 MW, do not have
nondiscriminatory access to wholesale markets.® Unless an electric utility seeking the
right to terminate its requirement to purchase small QF power specifically rebuts this
small QF presumption, and that electric utility’s request is granted by the Commission, a
small QF would be eligible to require the electric utility to purchase its electric energy.
(C)  The Final Rule finds that the four RTO/ISOs with “Day 2" markets, i.e., the
Midwest ISO, PIM, ISO-NE, and NYISO, qualify as markets under section 210(m)(1)(A)
and establishes a rebuttable presumption that these organizations provide large QFs
(above 20 MWs net capacity) interconnected with member electric utilities with
nondiscriminatory access to the “Day 2” wholesale markets set forth in section
210(m)(1)(A). An electric utility member of one of these four RTO filing for relief from
the requirement to purchase will need to refer to this rebuttable presumption in the Final
Rule as part of its application. When it files an application for relief from the purchase
requirement it must also submit certain information, including information about
transmission constraints within its service territory, in order to give potentially affected

QFs information that may be useful in rebutting the presumption that they have access to

% Herein referred to as small QFs.
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all aspects of the applicable “Day 2” markets.” A QF above 20 MWs net capacity may
rebut the presumption of nondiscriminatory access by showing that it in fact lacks access.
10.  The rule does not find that any markets meet the statutory criteria at this time other
than the four listed RTO/ISOs (Midwest ISO, PJM, ISO-NE, and NYISO) and the
Electric Reliability Council of Texas (ERCOT) (discussed below). There will be a
rebuttable presumption that QFs above 20 MWs net capacity have nondiscriminatory
access to these markets if they are eligible for service under a Commission-approved
OATT or Commission-filed reciprocity tariff.

11. With respect to the California Independent System Operator (CAISO), and the
Southwest Power Pool (SPP), which have only “Day 17 markets, it would be premature
to find now that the CAISO and SPP would meet the criteria of section 210(m)(1)(A)
once their ongoing market redesigns become effective. However, we find that: the
CAISO and SPP meet the section 210(m)(1)(B)(i) criterion because they are
Commission-approved regional transmission entities that provide transmission and
interconnection services pursuant to open access transmission tariffs that provide
nondiscriminatory treatment to all customers. A member electric utility of the CAISO or
SPP may rely on this finding in its application to be relieved of the obligation to enter
into new contracts to purchase QF electric energy, but must make all the other showings

required under section 210(m)(1)(B) before its request may be granted.

® The electric utility would have to make additional showings if it wished to rebut
the presumption that small QFs do not have nondiscriminatory access to its region’s “Day
2” wholesale markets.
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12, The Final Rule finds that ERCOT meets the criteria of section 210(rﬁ)(1)(C).
ERCOT offers wholesale markets for the sale of capacity and electric energy that are of
comparable competitive quality as the markefs described in sections 210(m)(1)(A) and
(C). Therefore, except for the rebuttable presumptions set forth herein, the member
electric utilities of ERCOT will be eligible for relief from the requirement to enter into
new contracts for the purchase of QF electric energy.
13, New § 292.310 of the Commission’s regulations sets forth the filing requirements
for an application by an electric utility seeking to terminate its requirement'to enter into
new purchase contracts with QFs. Among other things, the regulations require the
electric utility to list the names and addresses of all potentially affected QFs, existing or
under development. After notice and comment, the Commission will issue an order
making a final determination within 90 days of the application, as required by section
210(m)(3).

B. Preservation of Existing Contracts
14.  The Final Rule preserves the rights or remedies of any party under existing
contracts or obligations, in effect or pending approval before the appropriate state
regulatory authority or non-regulated electric utility on or before August 8, 2005, to
purchase electric energy from or to sell electric energy to a QF. This provision is stated
in the new § 292.314 of the Commission’s regulations. The Final Rule defines the term
“obligations” broadly to encompass any legally enforceable obligation established

through a state’s implementation of PURPA.
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C. Reinstatement of the Mandatory Purchase Requirement

15.  The Fial Rule also sets forth a process by which a QF may seek the reinstatement
of the requirement to purchase electric energy, by showing that the conditions necessary
for the removal of the requirement to purchase are no longer met. After notice, including
notice to the affected utilities, and comment, the Commission will issue an order within
90 days of the application. This process is set forth in the new § 292.311 of the
Commission’s regulations. A QF’s request may be specific (and limited) to itself alone,
generic for the entire service territory of an electric utility, or regional in scope. The
Commission will address the merits of each request as warranted by the circumstances
presented in each case.

D.; Termination of the Requirement to Sell Electric Energy to QFs
16.  The Final Rule provides for applications to remove the requirement to enter into
new contracts to sell electric energy to QFs. The statute provides that if the Commission
finds that competing retail electric suppliers are willing and able to sell and deliver
electric energy to a QF, and the electric utility is not required by state law to sell electric
energy in its service territory, the requirement to sell should be terminated. The new
§ 292.312 of the Commission’s regulations describes this process. The Final Rule makes
no findings or presumptions with respect to an electric utility’s obligation to sell electric

energy to QFs.
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E. Reinstatement of the Requirement to Sell Electric Energy to QFs

17.  Finally, the Final Rule provides for applications to reinstate the requirement of -an
electric utility to sell electric energy to QFs, by showing that the conditions necessary for
the removal of the requirement to sell are no longer met. After notice and comment, the
Commission will issue an order within 90 days if the required showing is made.
Applications for reinstatement are addressed in the new § 292.313 of the Commission’s
regulations.

F. Recovery of Prudently Incurred Costs Relating to QF Power Purchases

18.  The Final Rule does not adopt new regulations implementing section 210(m)(7),

regarding an electric utility’s recovery of prudently incurred costs relating to purchases of

electricity from QFs.

1. Background

A. History of Section 210 of PURPA

19.  When Congress enacted section 210 of PURPA, it required the Commission to
prescribe such rules as the Commission determined necessary to encourage cogeneration
and small power production, including rules requiring electric utilities to offer to
purchase electric energy from and sell electric energy to QFs. Additionally, section 210
of PURPA authorized the Commission to exempt QFs from certain federal and state laws

and regulations if necessary to encourage cogeneration and small power production.
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20. A cogeneration facility is defined in the Federal Power Act (FPA)" as a facility
which produces electric energy and steam or forms of useful energy (such as heat) which
are used for industrial, commercial, heating, or cooling purposes.11 Thus, cogeneration
facilities simultaneously produce two forms of useful energy, namely electric energy‘ and
heat. Cogeneration facilities can use significantly less fuel to produce electric energy and
steam (or other forms of energy) than would be needed to produce the two separately.
21.  Small power production facilities, as defined in the FPA, use biomass, waste, or
renewable resources, including wind, solar energy and water, to produce electric energy
and have a power production capacity which, together with any other facilities located at
the same site, is.not greater than 80 megawatts.’> Reliance on these sources of energy
can reduce the need to consume fossil fuels to generate electric power.

22, Prior to the enactment of PURPA, a cogenerator or small power producer seeking
to establish interconnected operation with a utility faced three major obstacles. First,
utilities were not generally willing to purchase this electric output or were not willing to
pay an appropriate rate for that output. Second, utilities generally charged
discriminatorily high rates for back-up service to cogenerators and small power

producers. Third, a cogenerator or small power producer which provided electric energy

Y16 US.C. 824 et seq.
1 1d. 796(18).

21d. 796(17)(A)(1)-(ii).
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to a utility's grid ran the risk of being considered a public utility and thus being subjected
to extensive state and federal regulation.

23.  Section 210 of PURPA was designed to remove these obstacles. Each electric
utility is required under section 210 to offer to purchase available electric energy from
cogeneration and small power production facilities which obtain qualifying status. The
rates for such purchases from QFs must be just and reasonable to the ratepayers of the
utility, in the public interest, and must not discriminate against cogenerators or small
power producers. Rates also must not exceed the incremental cost to the electric utility of
alternative electric energy (also known as the electric utility’s “avoided costs™). Section
210 also requires electric utilities to provide electric energy to QFs at rates which are just
and reasonable, in the public interest, and which do not discriminate against cogenerators
and small power producers. Rates for the purchase of energy from and the sale of energy
to a QF are set by the appropriate state regulatory authority or non-regulated utility
pursuant to the Commission’s regulations, 18 C.F.R. § 292.301-308 (2006).

24.  Since Congress enacted PURPA, electric utilities have complained that their
requirement to purchase from and sell to QFs, as implemented by the Commission in

18 C.F.R § 292.303(a)-(b), was not economically beneficial and that they were
purchasing energy they did not need and selling energy they did not want to sell. In
1995, the Commission clarified that determinations of the avoided-cost rate must take

into account all alternative sources including third-party suppliers and an electric utility
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does not pay for electric energy it does not need.” In the past decade, with the
development of exempt wholesale generators (EWGs) introduced by the Energy Policy
Act of 1992, the implementation of open access transmission via Order No. 888, the
advent of ISOs and RTOs and organized markets, the Commission’s new interconnection
requirements, and increasing competition in wholesale electric markets as well as some
retail electric markets, Congress has debated whether to repeal PURPA altogether, or to
revise it. The result is new section 210(m), which is the subject of this rulemaking, and
new section 210(n), which was addressed in Docket No. RM05-36-000.13

B. New Section 210(m)

25.  Section 210(m) of PURPA is titled “Termination of Mandatory Purchase and Sale
Requirements.” The section revises the rights and obligations between electric utilities
and QFs. Section 210(m)(1) requires the Commission to terminate the requirement of an
electric utility to enter into a new contract or obligation with the QF if it finds that a QF

has nondiscriminatory access to a market described in section 210(m)(1)(A), (B) or (C).

1 Southern California Edison Company and San Diego Gas & Electric Company,
70 FERC 61,215 at 61,677-78, reconsideration denied, 71 FERC 61,269 at 62,078
(1995) (finding that the determination of avoided cost must take into account “all
sources”).

" Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776, (1993) (EPAct
1992). EPAct 1992 added a new section 32 to the Public Utility Holding Company Act
of 1935 (PUHCA) to permit a category of sellers called EWGs to be exempt from
PUHCA.

15 Revised Regulations Governing Small Power Production and Cogeneration
Facilities, Order No. 671, 71 FR 7852 (Feb. 15, 2006), FERC Stats. & Regs. {31,203
(20006), order on reh'g, Order No. 671-A, 71 FR 30585 (May 30, 2006), FERC Stats.
& Regs. 131,219 (2006).
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Section 210(m)(2) states that after the date of enactment, no utility will be required to
enter into a contract to purchase from or sell to a new cogeneration facility, unless the
facility meets the criteria for new cogeneration facilities established by the Commission
in implementing section 210(n) of PURPA. Section 210(m)(3) provides that an electric
utility may file “an application for relief from the mandatory purchase obligation” on a
service territory-wide basis and provides that the Commission must make a final
determination on such an application within 90 days of the application. Section
210(m)(4) provides that a QF, a state agency, or other affected person may apply for an
order reinstating the electric utility’s “obligation to purchase electric energy under this
section” upon a change in the market. Section 210(m)(5) provides for the termination of
the requirement that an electric utility enter into a new contract or obligation to sell
electric energy to a QF upon a finding that specified competitive conditions exist.
Section 210(m)(6) provides that nothing in section 210(m) affects the rights or remedies
of any party under any contract or obligation in effect or pending approval before the
appropriate state regulatory authority or nonregulated utility on the date of enactment of
section 210(m). And finally, section 210(m)(7) provides that the Commission shall issue
and enforce such regulations as are necessary to ensure that an electric utility that
purchases electric energy or capacity from a QF in accordance with a legally enforceable
obligation entered into or imposed under section 210 of PURPA recovers all prudently

incurred costs associated with the purchase.
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C. NOPR
26.  OnJanuary 19, 2006, the Commission issued a NOPR containing its proposal to
implement section 210(m) of PURPA. Generally, the Commission proposed to
incorporate the language of section 210(m) in its regulations. While section 210(m)
permits electric utilities to file applications for relief from the mandatory purchase
requirement, and requires the Commission to act on such applications within 90 days, the
Commission determined in the NOPR that it is appropriate to act generically as much as
possible. Specifically, section 210(m)(1)(A) is most suitable for such a generic
implementation and the Commission proposed to make generic ﬁndings that certain
markets meet the section 210(m)(1)(A) criteria. The NOPR concluded that the most
reasonable interpretation of section 210(m)(1)(A) is that it was crafted to apply to regions
in which ISOs and RTOs administer auction-based day ahead and real time wholesale
markets for the sale of electric energy; and wholesale markets for long-term sales of
capacity and electric energy are that these are available to participants/QFs in these
markets.'® The Commission proposed in the NOPR that it would make a generic finding
that the Midwest ISO, PJM, [SO-NE, and NYISO provide markets that meet the -
requirements of section 210(m)(1)(A) and therefore utilities that are members of those
ISOs or RTOs meet the criteria for relieving those electric utilities of the requirement to
enter into new confracts or obligations with QFs."” Because the Commission proposed to

make a generic finding with respect to 210(m)(1)(A), the Commission proposed that the

16 NOPR at P 14.
71d. at P 22-28.
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electric utilities that are members of these four RTO/ISOs submit a compliance filing
instead of filing applications for relief of the purchase requirement pursuant to 210(m)(3).
In the compliance filing, the electric utility would demonstrate: (1) membership in the
RTO/ISO; (2) that the Commission has made a final finding that the RTO/ISO it is a
member of provides nondiscriminatory access to a section 210(m)(1)(A) market; (3) a list
of all potentially affected QFs; and (4) the QFs have the rights to request service under
the OATT."®

27.  The Commission concluded that QFs have nondiscriminatory access to
transmission and interconnection if they have access to utilities providing service under
an Order No. 888 OATT (or to utilities providing service under a Commission-accepted
reciprocity tariff) and interconnection services pursuant to the Commission’s
interconnection rules."” The Commission also proposed, however, that there be a

rebuttable presumption that a utility provides nondiscriminatory access if it has an open

access transmission tariff in compliance with our pro forma OATT (or a Commission-
approved reciprocity tariff) and that QFs or any other affected party should be allowed to
rebut that presumption, for example, by providing specific and credible evidence that the

. .. 20 .
QF does not have nondiscriminatory access to wholesale markets.®" The Commission

14 at P 40. We note that, since the time comments were filed in this proceeding,
the Commission has issued a NOPR proposing amendments to the OATT. Preventing
Undue Discrimination and Preference in Transmission Service, 71 FR 32636 (2006),
FERC Stats. & Regs. § 32,603 (2006).

¥1d. at P 20.
214 atP31.
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noted that improper implementation of an OATT is more properly the subject of a
complaint.

28.  Further, the Commission proposed in the NOPR that other markets, i.e., both non-
auction-based markets and non-RTO/ISO markets described in section 210(m)(1)(B) and
(C), would not be addressed generically in this rulemaking but would be addressed on a
case-by-case basis in response to applications filed pursuant to the Commission’s
implementation of section 210(m)(3) of PURPA, ie., pursuant to the proposed § 292.310
of the Commission’s regulations.” The Commission proposed that subsequent changes
to market conditions in all markets, i.e., markets described subparagraphs (A), (B) and
(C) also would be handled on a case-by-case basis as well. Applications for termination
of the requirement to enter into new contracts or obligations to purchase from QFs in
markets described in subparagraphs (B) and (C) would be addressed pursuant to the
proposed § 292.310 of the Commission’s regulations. An application to reinstate the
requirement that a utility enter in the new contracts or obligations to purchase from QFs,
alleging subsequent changes to market conditions, would be addressed pursuant to the
proposed § 292311 of the Commission’s regulations. The Commission noted that it
must make a finding regarding an application for relief of the purchase requirement and

that the finding must be made within 90 days of the date of such application. The

21 1d. at P 29-30.
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Commission stated that it expected an application for relief to be fully supported by
documentation upon which the required finding can be made. %

29.  Of the approximately 2,000 pages of comments the Commission has received to
its NOPR, a large portion of the comments focused on the standards applicable to utilities
within the “Day 2” RTO/ISOs and the procedures for utilities within “Day 2” markets to
claim relief from the purchase requirement. Based on careful consideration of the
comments submitted in response to the NOPR, the Commission adopts a Final Rule that
makes certain modifications and clarifications to the approach in the NOPR.

IV. Discussion

A. Section 210(m)(1)

30.  The new PURPA section 210(m)(1) amends the statutory requirement that electric

utilities purchase electric energy from QFs and states that:

... no electric utility shall be required to enter into a new contract or
obligation to purchase electric energy from a qualifying cogeneration
facility or a qualifying small power production facility under this section if
the Commuission finds that the qualifying cogeneration facility or qualifying
small power production facility has nondiscriminatory access to —

(A)(1) independently administered, auction-based day ahead and real time
wholesale markets for the sale of electric energy; and (i1) wholesale markets
for long-term sales of capacity and electric energy; or

(B)(1) transmission and interconnection services that are provided by a
Commission-approved regional transmission entity and administered
pursuant to an open access transmission tariff that affords
nondiscriminatory treatment to all customers; and (i1) competitive
wholesale markets that provide a meaningful opportunity to sell capacity,

22 The Commission interprets the 90-day period to begin upon receipt of a
completed application.
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including long-term and short-term sales, and electric energy, including
long-term, short-term and real-time sales, to buyers other than the utility to
which the qualifying facility is interconnected. In determining whether a
meaningful opportunity to sell exists, the Commission shall consider,
among other factors, evidence of transactions within the relevant market; or

(C) wholesale markets for the sale of capacity and electric energy that are,
at a minimum, of comparable competitive quality as markets described in

subparagraphs (A) and (B).

1. Three Standards for Relief

a.  NOPR
31.  Section 210(rh)( 1) defines under what conditions the Commission must relieve an
electric utility of the obligation to enter into a new contract or obligation to purchase
electric energy from a QF. Essentially, section 210(m)(1) establishes three different
standards for relief from the purchase requirement depending on whether: (1) electric
utilities are members of “Day 2” RTO/ISOs; (2) electric utilities are members of “Day 17
RTO/ISOs; and (3) electric utilities are in neither “Day 2” nor “Day 17 RTO/ISOs. The
NOPR interpreted the language of section 210(m)(1) as to what conditions must exist for

the three types of markets and sought comments.

32. The NOPR explained that the first standard for relief is established in section
210(m)(1)(A) of section 210(m)(1), which applies to “Day 2 markets with wholesale
bilateral long-term contracts for the sale of capacity and electric energy available to
participants. The Commission indicated that, under section 210(m)(1)(A)(ii), there was
no requirement, given the statutory language, to consider “evidence of transactions within

the relevant market” when determining whether QFs have nondiscriminatory access to
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“wholesale markets for long-term sales of capacity and electric energy.” The
Commuission suggested that Congress presumed QFs, which have “nondiscriminatory
access to” ISO and RTO regions with auction-based day ahead and real time markets,
have nondiscriminatory access to long-term sales of electric energy and capacity
wholesale markets outside the interconnected utility. The Commission proposed to find
that Midwest ISO, PJM, ISO-NE, and NYISO meet the requirements of section
210(m)(1)(A).

33.  The second standard for relief is established in section 210(m)(1)(B), which the
Commuission found to be intended to apply in “Day 1” RTO/ISOs, i.e., those that do not
have both auction-based day ahead and real time markets. Section 210(m)(1)(B)
provides for termination of the requirement that an electric utility enter into a new
contract or obligation to purchase electric energy from a QF so long as there is (i) a
Commission-approved regional transmission entity providing nondiscriminatory
transmission and interconnection services; and (ii) “competitive wholesale markets that

provide a meaningful opportunity" to sell capacity and energy on both a short- and long-

term basis and energy on a real-time basis (emphasis added) to buyers other than the
uttlity to which the QF is interconnected. In the NOPR, the Commission stated that

"meaningful opportunity" is to be determined by the Commission after considering,

among other factors, "evidence of transactions within the relevant market." The

b N 19

Commission indicated that taken together, the terms “competitive,” “meaningful
opportunity” and “evidence of transactions” suggest that Congress intended that

termination of the purchase requirement in a “Day 1” market only if it could be
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established that QFs had opportunities to make long-term and short-term sales of capacity
and long-term, short-term and real-time sales of energy into competitive wholesale
markets.
34.  The third standard for relief is established in section 210(m)(1)(C) of section
210(m)(1). Under this standard, the purchase requirement is removed in wholesale
markets for the sale of capacity and electric energy that are, “at a minimum,” of
comparable competitive quality as markets described in subparagraphs (A) and (B). The
Commission explained that although this provision is not clear on its face, its reference to
subparagraphs (A) and (B) requires the Commission to be mindful, in interpreting the
provision, of the two types of requirements that are embodied in those sections, i.e.,
(1) nondiscriminatory access to transmission and interconnection services, and
(2) competitive short-term and long-term markets that provide a meaningful opportunity
to sell to buyers other than the utility to which the QF is interconnected.

b. Comments
35. ELCON, AWEA, Caithness and Public Interest Organizations (PIOs),23 for
example, state that Congress did not repeal the mandatory purchase requirement and that
the Commission has a continuing obligation to promote QF development. This, they

contend, can only be accomplished by assuring that markets meet criteria that guarantee

2 The PIOs filing these comments are the Center for Energy Efficiency &
Renewable Technologies, Delaware Division of the Public Advocate, Environmental
Law & Policy Center, Interwest Energy Alliance, Izaak Walton League of America,
Natural Resources Defense Council, Northwest Energy Coalition, Office of the Ohio
Consumers’ Counsel, Pace Energy Project, Project for Sustainable FERC Energy Policy,
West Wind Wires, and Western Resource Advocates.



Docket No. RM06-10-000 -25-

that QFs will enter into contracts with electric utilities of similar quality to those that they
received prior to the enactment of section 210(m) of PURPA before the mandatory
purchase obligation can be terminated. ELCON appears to suggest that there is only one
standard for relief from the purchase requirement: “assurance of a competitive market.”**
In essence, ELCON argues that sections 210(m)(1)(A), (B) and (C) establish a single
standard for terminating the mandatory purchase obligation. ELCON states that section
210(m) authorizes the Commission to grant relief from the purchase requirement “if and

only if a viable market exists.”?>

ELCON expresses its concern that because
discrimination continues and the markets are flawed, competition and on-site generation
will be discouraged. AWEA and Caithness state that the Commission should grant relief
from the purchase requirement only in markets which are “sufficiently competitive.”?®
EPSA argues that the mandatory purchase requirement can be terminated only where the
Commission finds that the “economic and technical equivalent to mandatory purchase is
available through a competitive market.”*” PIOs argue that electric utilities have to
demonstrate that QFs do, in fact, have physical and economic access to all of the required

markets on a nondiscriminatory basis. The American Chemistry Council contends that

the mandatory purchase requirement can be terminated only in those situations where

24 ELCON Comments at 8.
25 Id,
26 AWEA Comments at 2.

27 EPSA Comments at 9.
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wholesale markets have evolved to ensure the long-term commercial viability of QFs
which enables QFs to attract investment capital and facilitates QF development; the
American Chemistry Council urges the Commission to interpret section 210(m)(1) in
such a manner.
36.  NPRA reminds the Commission that the main purpose of cogeneration is not to
serve the needs of an electric power grid or “market,” but, rather, it is to serve the
interconnecting industrial thermal and electrical load. Consequently, NPRA argues that
the operation of these facilities may require different market features than are required by
utility electric generation or merchant generation. NPRA argues that Congress intended
to terminate the “must take” requirement only when it can be demonstrated that an
electric market supports not only the role of merchant power, but the retention and
encouragement of cogeneration. In other words, while a market may prove an efficient
and viable alternative for a merchant plant, it does not necessarily ensure that it is an
efficient and viable alternative for sales of power by a cogeneration facility.

¢.  Commission Determination
37.  We disagree with commenters’ interpretation of the statutory standard for relief
from the requirement that an electric utility enter into a new contract or obligation to
purchase electric energy from a QF. There is nothing in section 210(m) to suggest that
Congress intended to ensure a QF’s commercial viability. Nor does the statute require
the Commission to find that the “economic and technical equivalent to mandatory
purchase 1s available through a competitive market” before it terminates the requirement

that an electric utility enter into a new contract or obligation to purchase electric energy
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from QFs. Although we certainly agree with the QF commenters that Congress did not
repeal the mandatory purchase requirement in its entirety, Congress clearly left the
Commission with no choice but to eliminate the mandatory purchase requirement for
utilities operating in certain markets upon certain findings being made. The fact is that
the language of section 210(m)(1) provides that an electric utility shall be relieved of the
requirement to purchase from a QF if the Commission makes certain findings, which
findings do not include a determination that the “economic and technical equivalent to
mandatory purchase is available through a competitive market.” This is not what section
210(m) says, nor would it make any sense to infer such an interpretation. Competitive
markets do not, by definition, impose "mandatory" purchase obligations on buyers.
Buyers choose among differing sellers based on their relative cost, reliability, etc. The
QFs making this argument therefore ignore the relevant statutory language and, in doing
so, reargue the debate before Congress when 1t enacted section 210(m).

38.  The most reasonable interpretation of section 210(m)(1) is that Congress, in
setting forth discrete tests for three different types of markets, was requiring the
Commission to differentiate among these markets, and the differing circumstances they
present, in determining whether a utility must be relieved of the mandatory purchase
obligation. Although the statute is ambiguous in certain respects, it clearly reflects
Congressional intent that the Commission differentiate among these three markets in
making its determination regarding whether to terminate the purchase obligation. This
approach not only reflects a natural reading of the words of the statute, it also is

reasonable given the nature of the determination being made. There is little debate in this
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proceeding that Day 2 organized markets, as a general matter, provide greater
opportunities for QFs (and other independent generators) to compete than unorganized
markets because of the existence of day-ahead and real-time energy markets that alloW all
competing generators to submit bids to participate in the market on a nondiscriminatory
basis. Although other markets — including “Day 1” markets and non-organized markets —
also provide opportunities for independent generators to compete, it is not surprising that
Congress would find that, as a general matter, they have less formalized structures for
doing so and, hence, utilities seeking relief from the purchase obligation in those markets
would bear a heavier evidentiary burden to obtain relief. The Commission cannot, as
some commenters in effect ask us to do, simply collapse the three diécrete tests into one
test that requires an electric utility to demonstrate that a QF will remain economically
viable if the purchase requirement is eliminated. This would make the three different

statutory standards meaningless.

2. The Nondiscriminatory Access Requirement of Section
210(m)(1) and the OATT

a.  NOPR
39.  Section 210(m)(1) provides for termination of the requirement for an electric
utility to enter into a new contract or obligation to purchase from a QF if the QF has
“nondiscriminatory access” to a wholesale market described in section 210(m)(1)(A),
(B), or (C). In the NOPR, the Commission proposed that there be a rebuttable
presumption that a utility provides nondiscriminatory access if it has an Order No. 888

OATT (or a utility providing service under a Commission-approved reciprocity tariff).
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The Commuission stated that QFs or any other party should be allowed to rebut that

presumption, but that improper implementation of an OATT is more properly the subject

of a complaint to ensure that the OATT is properly implemented.

b. Comments
40.  ELCON and virtually every other commenter from the QF industry argue that the
Commission erred in the NOPR by proposing a rebuttable presumption that a utility
provides “nondiscriminatory access” to the market conditions identified in section
210(m)(1)(A), (B), or (C) if it has an OATT in compliance with the Commission’s pro
forma OATT, or a Commission-approved reciprocity tariff. They argue that the proposal

(13

reflects an overly simplified interpretation of the statute’s “nondiscriminatory access”
requirement and that the mere existence of transmission rights under an OATT does not
necessarily ensure that QFs have nondiscriminatory access to markets. ELCON and the
QF industry argue that barriers that discriminate against QFs could exist notwithstanding
the adoption of an OATT. The California Cogeneration Council (CCC), for instance,
states that these barriers could be present in ISO policies that make it more difficult or
burdensome for QFs to participate in a market as compared with other types of generators
or market participants. ELCON and the QF industry argue that section 210(m)(1)
requires the Commission to consider such potential barriers, and to evaluate whether QFs

- truly have nondiscriminatory access to alternative markets, before concluding that the

requirements of section 210(m)(1) have been met.
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41.  In addition, ELCON and the QF industry state that the Commission has
recognized that the intent of Order No. 888 concerning nondiscriminatory access to
transmission has not been fully realized; first in Order No. 2000*® and more recently in
the NOPR on Preventing Undue Discrimination and Preference in Transmission
Service.”

42.  EPSA, Reliant and PIOs add that any tariff for transmission and interconnection
services must incorporate changes consistent with the Commission’s pro-competitive
policies of Order No. 2000 and any further improvements determined as part of the notice
of inquiry (NOI). EPSA argues that only then will the transmission and interconnection
services be provided on a nondiscriminatory, pro-competitive basis.

43.  Dow Chemical Company (Dow) states that there are numerous instances in which
QFs effectively have no access to organized markets‘or to transmission services
regardless of whether the utilities to which they are interconnected technically participate
in organized markets or provide transmission and interconnection services on an open
access basis. Dow states that instead, in such instances, the only entity physically
capable of acquiring QF output is the utility with which the QF is interconnected.
American Forest & Paper states that market rules designed for merchant generation are

often highly discriminatory to QFs which, because of the thermal needs of a cogeneration

28 Regional Transmission Organizations, Order No. 2000, 65 FR 809 (Jan. 6,
2000), FERC Stats. & Regs. P 31,089 (1999), order on reh'g, Order No. 2000-A, 65 FR.
12,088 (Mar. 8, 2000), FERC Stats. & Regs. P 31,092 (2000), aff'd sub nom. Pub. Util.
Dist. No. 1 of Snohomish County, Washington v. FERC, 272 F.3d_607 (D.C. Cir. 2001).

2 See supra note 15.
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QF’s thermal host, have limited dispatchability and must often be operated in base load
configurations. American Forest & Paper states that market rules designed around the
dispatchability of resources which do not have attendant manufacturing facility
obligations may discriminate unnecessarily and unreasonably against QFs. Council of
Industrial Boiler Owners (CIBO) state that by finding that an OATT is sufficient to
ensure nondiscriminatory access to markets, the Commission fails to consider the
operational differences faced by QFs.

44.  In addition, Commenters argue that the NOPR’s proposal that there be a rebuttable
presumption that a utility provides nondiscriminatory access if it has an OATT is in
essence an irrebuttable presumption. ELCON and the American Chemistry Council state
that although the Commission characterizes the presumption as "rebuttable," it also states
that the presumption "cannot be rebutted by an argument that the utility has not properly
implemented or administered its OATT.”

45.  ELCON argues that it will be difficult for the Commission to sustain on judicial
review an irrebuttable presumption that the OATT provides nondiscriminatory
transmission access for all QFs when its own NOI recognizes the continuation of patterns
of abuse -- if anything exacerbated as transmission owners feel the pressure of
competition from independent generation. ELCON states that the concern over potential
discrimination will only be exacerbated in a scenario like the Entergy Independent
Coordinator of Transmission (ICT) where the utility and not the RTO provide service.
ELCON states that while the problem of discrimination in transmission is pervasive, a

fortior1, QFs of whatever size connected at distribution voltage do not have access to
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markets. ELCON states that the scenario of QFs connected at distribution voltage and
the circumstances of small QFs illustrate why generic conclusions are inappropriate.

46.  Further, Occidental Chemical Corporation (Occidental) argues that the
Commission’s conclusion that a complaint, rather than the application proceeding, is the
only vehicle available to address a QF’s concern that the OATT is being administered or
implemented in a discriminatory manner is inconsistent with the plain language of the
statute. Occidental states that a QF cannot provide meaningful comments on whether an
electric utility’s application meets.the nondiscriminatory showing required by statute, if
the QF is barred from raising issues regarding discriminatory édministration or
implementation of the OATT and can only raise such issues in a separate complaint
proceeding. In addition, Occidental argues that it is unclear how the Commission could
make a determination that QFs have nondiscriminatory access under an electric utility’s
OATT if the Commission bars, from the outset, all evidence that the OATT is being
administered or implemented in a discriminatory manner.

47.  PIM is concerned with the Commission’s presumption for both section
210(m)(1)B) and (C) that having an Order No. 888 OATT on file is enough to establish
a presumption of nondiscriminatory access to the grid. PJM states that rather, the
Commission should analyze particular facts and circumstances relative to concerns raised
with potential access to the marketplace for QFs.

48.  EEI, Allegheny Power, Alliant, Entergy, National Grid and PSNM/TNP agree
with the NOPR’s proposal. EEI states that QF commenters raise no compelling evidence

that access provided pursuant to Commission-approved OATTs is deficient. EEI states
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that nondiscriminatory access is the standard set by Congress in EPAct 2005, and
Congress was fully aware when it used this standard that the OATT is the mechanism for
achieving nondiscriminatory access. Allegheny joins EEI in stating that the Commission
should make a generic finding that QF access pursuant to a Commission-approved OATT
meets the “nondiscriminatory access” test of section 210(m) for all markets, whether
centrally organized and administered or not.

49.  EEI states that the fact that the Commission is considering updating Order No. 888
through its ongoing NOI does not mean that reliance on the OATT as the current
benchmark for nondiscriminatory access is inappropriate. EEI states that at this
preliminary stage of the Commission’s inquiry into whether changes to the OATT should
be required, it 1s premature to predict what the Commission may or may not finally
conclude with respect to the OATT. EEI states that by basing so much of their argument
on the Commission’s consideration of reforms to Order No. 888, QF commenters are in
essence converting a Commission NOI into a Commission final rule. EEI states that even
if the Commussion fine tunes the OATT, i.t would not mean that existing open access
practices pursuant to Commission-approved OATT are discriminatory. EEI states that if
the Commission does ultimately require changes, QFs — like any other generator — will
reap the benefit of those enhancements.

50.  EEI further argues that where issues regarding implementation or administration
of a particular OATT arise, a complaint pursuant to section 206 of the FPA is the
established mechanism available to QFs (or any other generator or transmission

customer) to raise such concerns. It states that in a complaint proceeding, the
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Commission has the ability to remedy any denial of open access that results from
improper administration of an OATT, but that ability is not present under PURPA section
210(m), where the Commission’s only authority is to reject an application for termination
of the mandatory purchase requirement.
51.  EEI argues against the QFs’ claim that the Commission has made the presumption
of nondiscriminatory access under an OATT essentially irrebuttable. It states that as the
NOPR provides, QFs or any other party will be afforded the opportunity to provide
“specific and credible evidence that the QF does not have nondiscriminatory access to
wholesale markets.”

c. Commission Determination
52, Under section 210(m)(1), the Commission must find that the QF has
“nondiscriminatory access” to the Whélesale markets described in section 210(m)(1)(A),
(B), or (C) in order to terminate the requirement that an electric utility enter into a new
contract or obligation to purchase electric energy from a QF. The Commission proposed
in the NOPR that there be a rebuttable presumption that a utility provides the

nondiscriminatory access required in section 210(m)(1) if it has an open access

transmission tariff in compliance with our pro forma OATT (or a Commission-approved
reciprocity tariff). However, the Commission also proposed that QFs or any other
affected party should be allowed to rebut that presumption, for example, by providing
specific and credible evidence that the QF does not have nondiscriminatory access to

wholesale markets.
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53.  The Commission reaffirms the determination in the NOPR that only issues not
related to the provision of open access transmission under the OATT may be raised to
rebut the nondiscriminatory access presumption. We disagree with arguments of ELCON
and Occidental that a QF should be able to litigate open access implementation issues in
the context of 90-day QF applications or that, as Occidental claims, use of complaint
proceedings to address OATT implementation is inconsistent with the language of the
statute. We also reject arguments that, because the Commission issued a NOPR to
reform the OATT, that we can no longer adopt a presumption that a Commission-
approved OATT meets the requirements of section 210(m) regarding nondiscriminatory
transmission access.®® As we have found in market-based rate proceedings and other
contexts, a transmission owner that has an OATT on file has met the obligation set forth
in Order No. 888 to provide nondiscriminatory transmission access. Until we issue a
Final Rule in RM05-25-000 that modifies Order No. 888, no more is required. Further,
the FPA provides specific mechanisms, complaints under FPA sectiqn 206 or 306, to
address allegations that a particular utility is not properly administering the OATT. We

take very seriously allegations that a transmission owner is violating its OATT, but there

3% In this regard we note that the rulemaking to reform the OATT is intended to
remedy the “opportunity” for undue discrimination; the Commission did not base its
institution of the rulemaking in Docket No. RM05-25-000 on any finding that the OATT
allows actual discrimination. To the extent that ELCON argues that, through the NOPR
process, the Commission has recognized “the continuation of patterns of abuse,”
ELCON muscharacterizes the basis of the OATT rulemaking,



Docket No. RM06-10-000 -36 -

are established statutory procedures for addressing such allegations. PURPA section
210(m) does not change this statutory framework.>!

54.  Asto PJM’s argument that a filed Order No. 888 OATT is not enough to establish
a presumption of nondiscriminatory access to the grid with respect to markets in
subparagraphs (B) and (C) of section 210(m)(1), we find PJM to have misinterpretéd the
NOPR. Affected parties under subparagraphs (B) and (C) have the same opportunity to
rebut the presumption of nondiscriminatory access as parties affected under subsection
(A). We note that, in general, the evidentiary showings for relief from the requirement
that an electric utility enter into a new obligation to purchase electric energy from a QF in
section 210(m)(1)(B) are higher than the evidentiary showings in section 210(m)(1)(A),
and the evidentiary showings in section 210(m)(1)(C) are higher than the evidentiary
showings required in section 210(m)(1)(B).

55. Comments discussed above that are raised in the context of open access service
but also touch upon concerns with market rules and or operational issues, for example,

are addressed further below.

3! In fact, PURPA section 210(m) provides a compressed 90-day time frame in
which the Commission, after notice and opportunity for comment, must act on
applications. This provides a clear indication that Congress did not intend hearing or
lengthy proceedings in order to make a determination of whether the electric utility must
be relieved of the mandatory purchase requirement. A QF may, of course, file a
complaint with the Commission at any time, including a separate complaint in
conjunction with its comments on an electric utility’s application for relief from the
mandatory purchase requirement.
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3. Other Market Access Issues under Section 210(m)(1)

56. ~ The Commission explained in the NOPR, and has confirmed in this rule, that the
OATT adopted in Order No. 888, and interconnection rules, adopted in Order Nos.
2003* and 2006,* are designed to eliminate undue discrimination in the provision of
transmission and interconnection services. However, in the NOPR the Commission
recogriized that small QFs may be in a unique situation with respect to nondiscriminatory
access because they interconnect with the interconnected utility at a distribution level >
In the NOPR, the Commission sought comment on whether the utilities' purchase

obligation should be retained for small renewable projects. The Commission also sought

comment on whether there may be other categories of QFs that lack nondiscriminatory

# Promoting Wholesale Competition Through Open Access Non-discriminatory
Transmission Services by Public Utilities and Recovery of Stranded Costs by Public
Utilities and Transmitting Utilities, Order No. 888, 61 FR 21540 (1996), FERC Stats. &
Regs. 131,036 (1996), Order No. 888-A, FERC Stats. & Regs. 131,048 (1997), order on
reh'g, Order No. 888-B, 81 FERC {61,248 (1997), order on reh'g, Order No. 888-C, 82
FERC {61,046 (1998), aff'd in relevant part sub nom. Transmission Access Policy Study
Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC,
535U.S. 1(2002).

33 Standardization of Generator Interconnection Agreements and Procedures,
Order No. 2003, 68 FR 49845 (Aug. 19, 2003), FERC Stats. & Regs. §31,146 (2003),
order on reh’g, Order No. 2003-A, 69 FR 15932 (Mar. 26, 2004), FERC Stats. & Regs.
131,160 (2004), order on reh’g, Order No. 2003-B, 70 FR265 (Jan. 4, 2005), FERC
Stats. & Regs. §31,171 (2004), order on reh’g, Order No. 2003-C, 70 FR 37661
(June 30, 2005), FERC Stats. & Regs. 31,190 (2005).

34 Standardization of Small Generator Interconnection Agreements and
Procedures, Order No. 2006, 70 Fed. Reg. 34,100 (Jun. 13, 2005), FERC Stats. & Regs.
131,180 at 31,406-31,551 (2005), order on reh’g, Order No. 2006-A, 70 Fed. Reg.
71,760 (Nov. 30, 2005), FERC Stats. & Regs. 131,196 (2005).

35 NOPR at P 20.
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access to RTO/ISO short-term or long-term wholesale markets for which the Commission
should retain the utilities' purchase obligation. With respect to whether the purchase
obligation should be retained for small renewable projects, the Commission sought
comments on how to define “small,” e.g., 5 MWs or below, 20 MWs or below.>

57.  Commenters from the QF industry essentially argue that certain categories of QFs
should be “exempt” from section 210(m)(1) because these QFs lack nondiscriminatory
access to the markets described in section 210(m)(1)(A), (B), or (C). In general, they
argue that QFs lack nondiscriminatory access if: (1) they are of a small size, (2) they
have certain operational characteristics such that the QF cannot access a particular
market, (3) they are interconnected at the distribution level, or (4) a combination of the
above. As discussed further below, the comments we have received do not provide a
justification for categorically exempting any category of QFs from any future orders
which may terminate a utility’s requirement to enter into new contracts or obligations to
purchase from QFs. No class of QFs has been shown to uniformly lack
nondiscriminatory access based on a single factor. We also agree with commenters, such
as AEP, Entergy, Missouri River, Montana-Dakota, PJM Transmission Owners, PPL,
Progress Energy and Xcel, that section 210(m) does not give the Commission authority to
categorically exempt certain QFs from statutory provisions. However, we believe the
record does support creating a rebuttable presumption that certain Qfs may not have

nondiscriminatory access to markets because of their small size.

%14
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a. Small Size
i. Comments

58.  CIBO argue that smaller QFs typically are less able to predict their generation and
power export/import levels due to unpredictable demand fluctuations. They state that
while larger facilities may face similar unpredictable situations, they may have more
latitude in selecting and operating alternative equipment and that latitude could allow for
a higher level of power flow control. CIBO also argue that because of a QF’s small size,
the transmission charges involved in accessing the three markets described in section
210(m)(1), including locational marginal pricing and transition charges, can place a small
QF in a position where it cannot reach those markets. Also, CIBO, AWEA, and Granite
State argue that certain markets may require membership fees in order to participate in
the market. CIBO state that a sufficiently large QF may face similar problems, but it
presumably has greater resources to address those problems, and sufficient economic
interest in the success of the generator to bring those resources to bear on the problem.
On the other hand, they argue that a small QF is more likely to lack the resources and to
have less economic incentive to apply those resources to the problem, especially in light
of the staying power of its competition.
59.  Granite State adds that most small QF hydroelectric plants, for example, are
located in areas which do not provide direct access to RTO/ISOs. It states that small QF
hydroelectric projects are generally located in areas remote ffom high voltage power
lines, their locations being determined by the site of existing dams. Granite State states

that the amount of generation from a small QF hydroelectric plant is dependent on the
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amount of water flowing through the turbines on a particular hour. It states that they
have limited resources and the staff employed by these projects are generally engaged in
the day to day operation of the projects. Granite State states that developers of small
hydroelectric plants do not have the software, computer and monitoring equipment to
integrate to RTO/ISO operations and, in many regions, would not even be eligible to bid
their energy into these markets becausé they are too small for the appiicable minimum
block.

60.  CIBO also argue that a small QF exemption, such as a MW limit, would provide
an administrative advantage because it would be less likely to involve the QF and the
Commuission in additional proceedings and thus, avoid potential additional burden on
parties and the Commission.

61.  Although not arguing for a size exemption, EEI states that it would be appropriate
to allow affected small QFs in all markets, including “Day 2” organized markets, to have
an opportunity to demonstrate that they effectively lack nondiscriminatory access to those
markets, despite their legal right to such access under an OQATT.

62.  EEI suggests that that the Commission could consider evidence of the following
limited circumstances as a basis for finding that a small QF effectively may not have

. . . . 37 .
nondiscriminatory access to markets. One, where a small industrial cogenerator”’ (with a

37 EEI does not expect that the Commission would extend the opportunity to
demonstrate lack of access under this proposal to wind generators. EEI states that while
electricity production from wind power is variable, wind generation is predictable in its
variability, and the Commission has accommodated this variability through
interconnection rules and other policies. EEI asserts that wind generators differ as well
from small industrial cogenerators, whose primary purpose, in accordance with PURPA,
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nameplate capacity of 5 MW or less) has: (a) highly variable thermal and electrical
demand on a daily basis; (b) highly variable and unpredictable wholesale sales on a daily
basis; and (c) no access to a mechanism to schedule transmission service or make sales in
advance on a consistent basis, either because of the variability of its electricity production
or because of market rules that prevent the QF from scheduling transmission service or |
participating in organized markets. Two, where a QF is very small,*® and cannot
aggregate its electricity production with other nearby facilities, and can demonstrate that
it is not directly or indirectly modeled in the energy management or market information
system, cannot directly sell any product or service into the RTO or ISO market and
appears to the RTO or ISO only as a reduction to load.

63.  AEP, Entergy, FirstEnergy, Missouri River and Montana-Dakota, PIM
Transmission Owners, PPL, Progress Energy and Xcel argue that no exemption should be
allowed because: (1) all QFs are eligible to receive transmission service under the pro

forma OATT, regardless of the level at which they are interconnected; (2) Congress has

is not intended to be the production of electricity, while wind generators are exclusively
electricity producers.

38 BEI states that the size of a “very small” QF for purposes of its proposed
exception to the termination of the mandatory purchase obligation is likely to vary among
RTO/ISOs, based on factors such as operational requirements of the particular RTO, any
threshold level for transactions that may be required in an RTO, any minimum size
requirements for participation in the RTO market, or other factors specific to the
RTO/ISO market involved. For example, EEI notes a “very small” QF for the NYISO
market could be a QF less than 1 MW that has not been able to aggregate supply in order
to participate at the 1| MW minimum transaction level established in the NYISO tariff.

_See NYISO FERC Electric Tariff, Original Volume No. 2 (“Services Tariff”), Sections
4.14,422(c)(1)and 5.12.
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not given the Commission the authority to exempt QFs from the provisions of section
210(m); and (3) an exemption could lead to uneconomic QF “gaming” strategies through
dividing generating facilities so that they are under the size limit for the mandatory
purchase obligation to kick-in.

64.  Other Commenters argue that no exemption should be granted in certain
RTO/ISOs. PJM Transmission Owners and PPL Electric argue that PJM has developed
special procedures to ensure that small generators, even those under 20 MW, have
comparable access to energy and capacity markets. Specifically, the PJM Transmission
Owners state that Subpart G of PJM’s tariff is dedicated to small generators to provide
clear and concise rules for these power producers to ensure that they have comparable
access to participate in energy and capacity markets allowing load to rely upon such
resources. PJM notes that since 1999, PJM has successfully interconnected numerous
small projects. These include 44 projects rated between 5-20 MW and 28 rated at SMW
or less. It further states that the majority of these projects are sponsored by developers
unaffiliated with transmission or distribution system owners. Montana-Dakota adds that
QFs have nondiscriminatory access to the Midwest ISO markets regardless of size.

65.  With regard to the Midwest ISO, several commenters such as Missouri River
Energy and Montana-Dakota argue that no exemption is necessary for small QFs because
small renewable projects have become very marketable giyen the current regulatory and

political environment of increasing renewable portfolio standards.
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66.  Asto NYISO and ISO-NE, National Grid states that they have generation
interconnection policies in place for small as well as large generators. National Grid
states that there are no minimum size requirements for a generator to join NEPOOL, and
while the NYISO currently will not accept bids in the markets it administers from
generators with 1 MW or less of capacity, that limitation is not immutable. It states that
subject to that limitation, the market rules in ISO-NE and the NYISO allow settlement for
all sizes of generators. NSTAR adds that there are sufficient privilege;s afforded to small
renewable resources in NEPOOL, and regulatory requirements and monetary incentives
in the New England states to sustain small-renewable projects. The New York
Transmission Owners argue that in NYISO, all facilities, including those with a capacity
under 20 MW, have the same equal and nondiscriminatory access to all NYISO markets
and all services offered by the NYISO under its tariffs. NYISO does not take a position
on whether there should be an exemption. It states, however, that any unit, regardless of
ownership or QF status, that has a generating capacity of two MWs or higher can bid
directly into the NYISO markets.

67.  As to what QF size should be considered “small,” the proposals varied
significantly from 1 MW to 80 MWs.* However, in general, most of the QF industry
supports a 20 MW exemption, utilities generally support no exemption, and some entities

are willing to support an exemption for very small QFs (i.e., smaller than 1 MW) in

* Industrial Boilers proposed 80 MW, UAE proposed 30 MW, AWEA and
ELCON proposed 20, and EEI proposed 1 MW for cogeneration and 5 MW for small
production.
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specific service territories. Granite State and American Energy argue that a 20 MW
demarcation strikes a reasonable balance between small and large projects. The
nameplate capacity of many renewable technologies like wind and hydro do not
accurately reflect the annual generating capacity of such units due to the lower capacity
factor dictated by the variability in available river flow and wind. Granite State states
that the 20 MW limitation would provide the needed flexibility to ensure that small
projects are protected.

68.  In addition, ELCON, Granite State, AWEA, and Landfill Gas state that the 20
MW demarcation is consistent with: (1) Order No. 671; and (2) the Standardization for
Small Generation Interconnection Agreements and Procedures, Order Nos. 2006 and
2006-A, which recognizes that small generators, i.e., 20 MW or below, should have
different standards than large generators. AWEA also states that utilizing a 20 MW
threshold for “small” generators will also avoid inconsistencies with state interconnection
procedures which are designed around the current 20 MW threshold for “small”
generators. Further, AWEA states that a 20 MW threshold will help prevent RTO/ISO
market-participation costs from discouraging market participation and development of
small generators.

69.  CIBO argue that “small” should be defined as 80 MW or less. They state that
Congress already adopted 80 MW to reflect what is small in PURPA, which used 80 MW
to treat as QFs small power production facilities with a net capacity of 80 MW or less
that produce electricity from biomass, waste, renewable resources, geothermal resources,

or any combination of these sources. In addition, CIBO argue that an 80 MW bright line
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would also resolve a number of the operational concerns faced by QFs. They argue that a
QF of greater than 80 MW is more likely to interconnect to the grid at higher voltages,
and less likely to interconnect at distribution voltages, thereby addressing a number of the
transmission access issues, including in particular the distribution facilities charges that
lower voltage QFs will face. Regardless of the interconnection voltage, CIBO argue that
a QF of greater than 80 MW will more likely have an economic interest sufficient to seek
to participate in the market and the resources to participate. Further, CIBO argue that a
QF of greater lthan 80 MW will probably havé more latitude in selecting and operating
alternative equipment and that latitude can allow for a higher level of power flow control.
Finally, they argue that an 80 MW bright line will not undercut what they claim is the
Commission's goal of limiting PURPA abuse and would ensure that units benefiting from
the mandatory purchase and sale obligations will in fact be the QFs that Congress has
wanted to protect.

70.  Granite State and USCHPA are open to a hybrid definition of “small” QF whereby
small QFs with a nameplate capacity of 5 MW or less would automatically retain the
right to make sales to their utilities at avoided cost rates. Those QFs with capacities of
more than 5 MW and less than 20 MW would have the benefit of a rebuttable
presumption in favor of retaining the utility’s mandatory purchase obligation. UAE
simply states that it believes that a small QF should be defined as less than 30 MW

without elaboration.
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71. PJM agrees that EEI’s size limit exception (1 or 5 MWSs) may be appropriate as
applied to very small entities that do not aggregate their generation. PJM states,
however, that in the PJM market resources rated below very small levels are permitted to
aggregate for the purpose of submitting offers. Therefore, PJM concludes that a facility
less than 100 kW may meet a “unique circumstances” standard. PJM states that it does
not impose a size limit on modeling. PJM states that it requifes that new resources rated
higher than 10 MW, whether in the PJM market or behind the meter, as well as any new
capacity resource intending to set real-time locational marginal pricing (LMP), must be
explicitly modeled in the PJM Energy Management System network model. As to
access, PJM states that the PTM market has a 100 kW minimum for offers to buy and sell
in the Capacity and Day-Ahead Markets and 1 kW for offers in the Real-Time Market.

ii. Commission Determination
72.  We believe that the record supports creating a rebuttable presumption™ that certain
QFs may not have nondiscriminatory access to markets because of their small size. In
addition, we find that a reasonable and administratively workable definition of “small” is
20 MW. As aresult, the Final Rule creates a rebuttable presumption that the requirement
that an electric utility enter into new contracts or obligations to purchase from a QF

“remains in effect, in all markets, for QFs sized 20 MW net capacity! or smaller.”? This

* As we noted above in P 57, no class of QFs has been shown to uniformly lack
nondiscriminatory access based on a single factor. Thus, we are not making a finding
here but are establishing a rebuttable presumption.

1A QF, when it seeks certification, states what size it is. The size it is required to
state 1s its “net capacity” which is its gross capacity, less station power. In the case of
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rebuttable presumption will apply to applications in markets described in section
210(m)(A), (B), or (C). To rebut this presumption, the filing electric utility will be
required in its application to demonstrate, with regard to each small QF that it, in fact, has
nondiscriminatory access to the market.

73.  The Commission finds persuasive commenters’ arguments that some QFs may not
have nondiscriminatory access to one of the three markets described in section
210(m)(1)(A), (B), or (C) because of their small size. There was agreement among
commenters representing both QFs and utilities that small size could affect a QF’s ability
to access markets. To varying degrees, the QF industry, EEL and also PJM, recognized
that small VQFs may not have nondiscriminatory access to the three markets described in
section 210(m)(1)(A), (B), or (C). There was not, however, consensus as to what
constitutes “small” for purposes of identifying QFs that may not have nondiscriminatory
access to markets.

74.  In determining what constitutes “small” for purposes of the rebuttable
presumption, we are not making a finding that all QFs smaller than a certain size lack
nondiscriminatory access to markets. Rather, utilities seeking to terminate the

requirement that they enter into new contracts or obligations to purchase from small QFs

Commission-certified facilities, the Commission certifies the QF at its net capacity; self-
certified facilities self-certify at net capacity. The Commission has been consistent over
the years in requiring QFs to state their net capacity in the Form 556 which is the basis of
both applications for Commission certification, and notices of self-certification. A QF’s
Commission certified (or self-certified) net capacity would determine whether the QF
qualifies for the “small size” rebuttable presumption in this Final Rule.

2 Herein referred to as “small QF.”
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will be required to rebut the presumption that QFs sized 20 MW net capacity or smaller
do not have access. A utility’s demonstration must be filed as part of its application filed
pursuant to section 292.310 of our regulations.

75.  Commenters suggested various sizes as the demarcation between QFs that can
access markets. CIBO suggested 80 MW as the logical demarcation point, pointing to the
definition of “small power production facilities” in PURPA. Granite State, AWEA and
Landfill Gas suggest that the Commission use 20 MW as the demarcation pointing to the
Commission’s use of 20 MW as being the demarcation between large and small
generators for interconnection purposes and for purposes of QF exemption from sections
205 and 206 of the FPA. |

76.  Keeping in mind that we are creating a rebuttable presumption, and to include
most small QFs that may lack nondiscriminatory access to markets within the
presumption, we find that the 20 MW demarcation is reasonable. As pointed out by
commenters, the Commission used 20 MW in Order No. 671 to exempt QFs that are 20
MW or smaller from séctions 205 and 206 of the FPA. The Commission also used the 20
MW demarcation for eligibility for the interconnection rules contained in Order Nos.
2006 and 2006-A, which recognize that small generators, i.e., 20 MW or below, should

be subject to different standards than large generators.® In adopting this 20 MW

*# Order No. 2006 defined a "Small Generating Facility" as a device used for the
production of electricity having a capacity of no more than 20 MW. The Commission
concluded in Order No. 2006 that general consistency between the Commission's
interconnection procedures document and interconnection agreement adopted in that final
rule and those of the states will be helpful to removing roadblocks to the interconnection
of Small Generating Facilities. See Order No. 2006 at P 4.
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demarcation in this proceeding, we recognize that no single per-MW demarcation is
perfect. However, we believe that, in creating a rebuttable presumption, it is necessary to
establish a clear demarcation and, as indicated, that 20 MW is appropriate for that
purpose. We are influenced by the fact that the statute provides a very compressed 90-
day time frame in which parties may provide the record support for a determination of
whether a utility must be rel_ieved of the purchase obligation. The statute does not
provide time for lengthy litigation. Unlike other provisions of the FPA, which require
notice and an opportunity for “hearing,” section 210(m)(a)(3) provides for notice and
opportunity for “comment” and a final decision within 90 days of filing. Thus, it is
consistent with the statutory framewc;rk to provide clear demarcations that will permit the
Commission to make reasoned determinations within the 90-day period. After balancing
all relevant considerations, we therefore adopt a clear demarcation of "small QF" in this
Final Rule.

77.  The Commission will not allow for gaming of this 20 MW rebuttable presumption.
If parties are concerned that a QF has engaged in such gaming with regard to the
certification or siting of a particular facility, we encourage those parties to bring their
concerns to our attention. In any such proceeding, we will consider all relevant factors,
including, but not limited to, ownership, proximity of facilities, and whether facilities
share a point of interconnection. For purposes of evaluating proximity of facilities with
regard to alleged gaming of this rebuttable presumption, we will not be bound by the one-

mile standard set forth in 18 C.F.R. § 292.204(a)(2).
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78.  In order to rebut the 20 MW presumption, an electric utility will have the full
burden to show that small QFs have nondiscriminatory access to the market of which the
electric utility is a member. We will not specify, in this Final Rule, what evidence would
be sufficient, but note that relevant evidence may include the extent to which the QF has
been participating in the market or is is owned by, or is an affiliate of, a entity that has

been participating in the relevant market.

b. Operational Characteristics and Transmission
Constraints
i Comments

79.  Many commenters argue that dispatchability and intermittent resource
characteristics do not allow QFs to have nondiscriminatory access to the markets
described in section 210(m)(1)(A), (B), or (C). Several commenters argue that before the
purchase requirement is lifted the Commission must consider the unique generation
operational differences of certain QFs that affect their nondiscriminatory access to
competitive markets. For example, American Forest & Paper states that real-time and
day-ahead, bid-based markets are, in themselves, inadequate to support baseload
operations of QFs with limited dispatchability. American Forest & Paper states that
bidding into an hourly energy market subjects QFs to unworkable dispatch risks which
may require either: (1) bidding a price too low to support fixed cost recovery in order to
ensure dispatch; or (2) jeopardizing industrial or other processes required to be primary
under newly enacted section 210(n). Similarly, CIBO argues that the Commission should

require an analysis of the operational issues, including, for example, the voltage level of
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the interconnection between the QF and the grid, and the fact that cogeneration thermal
host limits the ability to dispatch a QF. It states that the mandatory purchase obligation
should only be removed if it is demonstrated that markets are truly accessible to QFs,
taking into consideration QF operational issues, including size, in some cases
interconnecting at distribution voltage (with the attendant costs of paying for distribution
adders), the different efficiency and operational constraints of industrial boilers, the
different efficiency and operational constraints caused by industrial cogeneration hosts,
and the impact of transmission charges, including locational marginal pricing and
transition charges, on economically marginal QF generation.

80.  Florida Industrial argues that the Commission should specifically retain the utility
obligations to purchase for that category of “process-following” QFs that rely on a reject
waste heat from an associated industrial manufacturing process for the production of
electricity and thermal energy — and where the amount of reject waste heat varies with
manufacturing production rates — such as in phosphate fertilizer manufacturing
operatiéns. It states that such process-following QFs generate at high efficiencies and
consume little or no fossil fuels. However, because the rate of electric energy production
varies (“follows”) in direct proportion to the underlying manufacturing processes, such
QFs would find themselves at a significant and untenable disadvantage — especially with
regard to deviation from schedule and energy imbalances, as well as other associated

factors -- if PURPA’s mandatory purchase obligation were lifted in Florida.
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81.  In addition to EEI’s comments regarding a QF’s size as a contributor to a lack of
nondisgriminatory access, EEI states that 1t would also be appropriate to allow affected
QFs in all markets, including “Day 2” organized markets, to have an opportunity to
demonstrate that they effectively lack nondiscriminatory access to those markets, despite
their legal right to such access under an OATT where an existing QF* is located in an
area in which persistent transmission capacity constraints effectively cause the QF to
have neither physical® nor financial access* to markets outside the persistently

congested area and there is not a sufficient opportunity to relieve the transmission

* An existing QF is one that is in existence as of the date the mandatory purchase
obligation is terminated.

* EEI suggests that for purposes of this exception, a QF is prevented from having
“physical access” outside its congested area when the QF is located in a “generation
pocket.” EEI believes this means that during annual system peak conditions, the QF is
unable (because of transmission congestion) to deliver the power it generates that is not
consumed by local loads to the remainder of the relevant ISO’s or RTO’s control area, or
to other areas if the QF is not located in an ISO or RTO control area. EEI concludes the
geographic area that should be evaluated as a potential “generation pocket” is the area
containing the QF and other generators that sufficiently contribute to the congestion on
the transmission line, as defined by the ISO or RTO in its applicable resource adequacy
deliverability analysis, if the QF is located in an ISO or RTO control area. See, e.g.,
CAISO Preliminary Deliverability Baseline Analysis Study Report, May 3, 2005,
Appendix I. In addition, a given QF’s lack of physical access should be subject to annual
review in order to determine whether the mandatory purchase obligation should continue.

%6 EEI states that existing “Day 2” organized markets rely on LMP and financial
transmission rights rather than physical transmission rights. Where a financial right
exists, a generator enjoys access to markets, regardless of whether a physical right exists.
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constraint or to sell its output or capacity within the area on a short-term and long-term
basis because of the transmission constraint.

il. Commission Determination
82.  While we agree with commenters that there may be factors unique to a QF that
prevent 1ts nondiscriminatory access to one of the three markets described in section
210(m)(1), we do not believe that any factor, other than small size, has been shown in
this rulemaking to be an appropriate basis on which the Commission can establish a
rebuttable presumption of lack of nondiscriminatory access. Unlike the size limitation
discussed above, operational characteristics and transmission limitations are not
susceptible to a clear demarcation for purposes of establishing a rebuttable presumption.
We do believe, however, that by establishing a rebuttable presumption based on size, we
in effect capture some of the operational issues expressed by commenters. Accordingly,
the final rule does not establish a rebuttable presumption specific to operational
characteristics.
83.  However, with respect to the rebuttable presumption that QFs larger than 20 MW
net capacity in the four listed RTO/ISOs do have access to markets, QFs larger than 20
MW may seek to rebut this presumption in their response to applications pursuant to
section 210(m)(3) of PURPA and § 292.310 of our regulations. The comments suggest
that a QF may rebut the presumption by showing, for example, one or more of the
following factors. Although we do not make any final determinations herein as to
whether any such factor, standing alone, is sufficient to rebut the presumption of market

access, we do agree with the commenters that these factors are relevant to the question of
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whether the purchase obligation should be terminated and, upon an appropriate
evidentiary showing, may be sufficient to rebut that presumption:

(A) The QF has certain operational characteristics that effectively prevent the QF’s
participation in a market. Such operational characteristics might include, but are not
limited to: (a) highly variable thermal and electrical demand (from the QF host) on a
daily basis, such that the QF cannot participate in a market; or (b) highly variable and
unpredictable wholesale sales on a daily basis.

(B) The QF has no access to a mechanism to schedule transmission service or make sales
in advance on a consistent basis, either because of the variability of the QF’s electric
energy production or because of market rules that prevent the QF from scheduling
transmission service or participating in organized markets. Such operational
characteristics might include, but are not limited to, dispatchability or some other
characteristic.

(C) A QF lacks access to markets due to transmission constraints. A QF may show that
it 1s located in an area where persistent transmission constraints in effect cause the QF not
to have access to markets outside a persistently congested area to sell the QF output or
capacity.

84.  In evaluating transmission constraints, the Commission will consider, on a case-
by-case basis, among other things, the opportunity for QFs, on a nondiscriminatory basis,
to obtain transmission upgrades to relieve constraints and whether the structure of the
relevant market provides for the opportunity for the QF to sell notwithstanding the

constraint.
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c. Distribution Level
i Comments

85.  AWEA and others point out that the problems for QFs connecting at the
distribution level include: (1) wheeling charges over distribution to reach RTO/ISO
markets; (2) costs associated with access to the RTO/ISO market; and (3) other costs and
procedural barriers that can be unilaterally imposed by the distribution utility to deny or
hinder access to the market.
86.  Many commenters including AWEA, argue that QFs are typically located in areas
which do not provide direct access to competitive wholesale markets, such as RTO/ISO
markets. AWEA states that, instead such facilities are forced to connect to the
distribution market operated by competing utilities. AWEA states that utilities and state
commissions -- not FERC or RTOs -- control who can interconnect at the distribution
level and charge costs that are prohibitive for many QFs. AWEA states that because QFs
cannot reach the RTO/ISO without incurring significant costs to interconnect at the
distribution level, access is typically uneconomic for QFs. AWEA states that
accordingly, these QFs have no opportunity to sell power in a competitive market.
AWEA states that there 1s no way to ensure fair and nondiscriminatory treatment to QFs
forced to interconnect with a competing utility. NPRA states that a competitive market in
which the utility baseloads its own generation and seeks “cémpetitive” solutions for
peaking power may not fairly accommodate the sale of capacity and energy from non-

dispatchable QF generating facilities.
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87.  Other commenters disagree with the argument that the Commission should retain
the mandatory purchase obligation for QFs interconnected at the distribution level. They
argue that whether a QF interconnects at the distribution or transmission level is
irrelevant because it has nondiscriminatory access to competitive markets through open
access transmission and interconnection services. Central Vermont and Southern
California Edison Company (SCE) state that under Order Nos. 2003-C and 2006-A all of
the utility’s facilities, including its distribution facilities, that are used to implement a sale
for resale or to transmit electricity in interstate commerce are subject to the
nondiscriminatory requirements of the utility’s OATT. In addition, EEI and SCE state
that QFs may take advantage of the interconnection provisions of section 210 of the FPA,
under which they can obtain services at Commission-determined rates, terms and
conditions. Also, EEI points out that section 1.11 of the pro forma OATT makes clear
that a generator interconnected at the distribution level is entitled to request transmission
service under the OATT.

88.  PJM states that regardless of whether a resource interconnects at the transmission
or distribution level, it is entitled in PJM to obtain interconnection service and open-
access delivery service. SCE argues that if the Commission does not adopt a generic
finding that generators have open access on a nondiscriminatory basis to the local
distribution facilities of all Commission-regulated utilities, there is support for such a
finding as to the State of California, given the existence of Wholesale Distribution Access

Tariffs.



