Gregory T. Dutton

GnlnBEHG 9301 Dayflower Street
Prospect, KY 40059

S|MP30N Telephone: (502) 589-4440
Facsimile: (502) 581-1344

gdutton@goldbergsimpson.com

February 14, 2017 RECEIVEL
Talina Mathews FEB 15 2017

Executive Director

Public Service Commission

PO Box 615

Frankfort, Kentucky 40602-0615

PUBLIC SERVICE
COMMISSION

RE: Louisville/Jefferson County Metro Government v. Louisville Gas and Electric Company,
Case No. 2016-00347.

Dear Ms. Mathews,

Please accept for filing on behalf of Louisville/Jefferson County Metro Government, the
enclosed Motion for Rehearing and to Suspend the Procedural Schedule. The filing includes 10
copies, plus an original, per 807 KAR 5:001, Section 7. Please feel free to contact me if you have
any questions about anything contained herein.

Very truly yours,

(- roopg T.O0—

Gregory T. Dutton
Goldberg Simpson, LLC



RECEIVED

N Commonwealth of Kentueky

Before the Public Service Commis_sioh _ FEB 15 2‘017-
- | _ R o _ PUBLIC SERY
In the Matter of: _ . : COMMISSIOISE
"ELECTRONIC APPLICATION OF LOUISVILLE GAS ) _
AND ELECTRIC COMPANY FOR A DECLARATORY ) - : . Case No.
ORDER REGARDING THE PROPER METHOD OF ) 2016-00137
- MUNICIPAL FRANCHISE FEE RECOVERY , ) A
AND
" In the Matter of:
“Louisville/Jefferson County Metro Government -
Complainant, Case No.

2016- 00347
\A ‘

Leuisville Gas and Electric Company :

. Defendant.

S N’ N N N N S N N

ALOUISVILLE/JEFFERSON' COUNTY METRO GOVERNMENT MOTION FOR
REHEARING AND TO SUSPEND PROCEDURAL SCHEDULE -

Comes now The Loulsvﬂle/Jefferson County Metro Government (“Louisville Metro”)
pursuant to KRS § 278. 400 and files thls Motlon for reheanng in Case 2016 00347 and |
consohdated Case No 2016 00317 and to suspend the procedural schedule during the Pubhc :
“Service Commission’s (* the Comm1s51on) cons1derat10n of thls motion for reheanng As

supbort thefeo'f, Louisville Metro states-as follows;. ,
1. Authority

- Eufsuant to KRS § 278.400, any party toa proceeding may seek rehearihg ofa CdmmiSsiou - |

Order within twentyA'(ZO) days of service of the Order. Upon rehearing, the' Commission “may:' '



change, modify, vacate or affirm its former orders, and make and enter such order as it deems .
necessary”.! The fact that no - hearing occurred is immaterial, based on long—standing

Commission precedent.”

2. Louisville Metro Addendum to Amended Complaint

In Case No. 2016-00347 Louisville Metro proffered a Motion to File Addendum' and -an -
| "Addend‘um to the Amended Complamt (“Addendum”) on December .5, 2016 The motlon
provrded good cause for ﬁlmg the addendum separate from the Amended. Complamt as the'
1nformat1on contained in the addendum was not acqu1red by Louisville Metro -until vaft,er the_
deadline for ﬁling' the Amended Complaint. Considering that the informatlon ﬁled w1th the
Addendum originated from the Comntission and Louisville ’Gas- and Electric Co. (“LG&E”) no '

: party expenenced any prejudlce asa result of the delayed ﬁhng No order has been 1ssued by the

Comm1ssron e1ther acceptmg or denymg the Motlon to file an Addendum. - Loulsv1lle Metro:i -

' seeks an Order from the Comrmssmn granting Louisville Metro’s Motion, and- acceptrng the

Addendum into the record of Case No. 2016-00347 and consolidated Case No. 2016—0(_)3 17.

The Commisslon’s't)rder,in Case _2'(:)16-0(-)341’-/" dated Janu:ary' 25, 20:1 6, makes no r_nention of .
the l\/lotion to File Addendlirn, thevAddendum, or the evidence and arguments include_d _in- the
| Addendu,m.l ’l’heﬁ Addendum provides. eonsiderable evidentlary yvelgllt to the_elaims made 1n tlre '
Louisvllle;Metro Complaint. To the extent the information ineluded in the.Addendurn :Was notzf

considéred in the Commission’s deterrninati_on that Louisville Metro failed.to statea prima f_ciéile

L KRS § 278.400.

? In the Matter of: 2009 Integrated Plan of E. Kentuckv Power Cooperatlve Inc Case No 2009 00106 (Aug 19,
2009), at 5. (“[TThe Commission finds that its longstanding practice has been to consider a request for rehearing
filed under KRS 278. 400 xrrespectrve of whether the determlnatmn sought to be reheard was made after a heanng or
-without a hearmg ?) - . S . .




case, Louisville Metro now seeks rehearing of the Commission’s Order with the inclusion of the:-

' 'irlforrnation contained in theiAddendu-m.,

The Commission notes that the _Louisville Metro Arnended C:om-plaint avers “rnost, .if not-all,
of LG&E"s. gas passes 'through-the Loulsvllle Metro ri_ghts-:of.-'way”:‘ and that ?‘[m]any, 1f not all,‘ .
of the 'LG&E gas customers .out_side of the Louisville l\/Ietro: _rely on Louisville Metro’s rights;ota
i\'tva)t' to ensure delll/ery of natural gas.”3 To :the -e:)_(tent'g thls language was ’reli_ed lon» by the
Commlssion 1n its de:cislon that “I;o‘uisville l\/letro still ‘has not"nrovidedlsufﬁcient Aallegations to: i
| r:entltle it to the rehef requested inits- amended complamt ' Loursv1lle Metro respectfully d1rects
_the 'Comrniss1on’s attentron _to the mOre recent langua_gel contarned in the Addendum._ The: E
ilnformation provided in-'the Addendum allows Louisville Metro to state :unequivocally that:
. :"‘Analyzmg thrs map in conjuncuon with Exh1b1t 2» | which prov1des the locatrons of- '
mumc1pa11t1es w1th1n Jefferson County, demonstrates that all the mumcmahtles located Wrthm, o

“Jefferson‘_Coun_ty receive_natural gas service by utillzmg Louisville Metro’s nghtsfofWa'y.”-

Next the' Addendum addreSSes those 'customers _located' outside of Jefferson -County. -

| Specrﬁcally, Loursvrlle Metro States that ‘[t]his information combined With the inforrnation' in ) '

= -EXhlbl'[S 10 and 4 presents a przma facze case’ fhat all LG&E gas customers receive the1r gas"

through mairns. located under Loursv1lle Metro rrghts of way 6

T.aklng thrs' 1nformatro_n into
::consideratron Louisvrlle;,Metro has clearlyjprovrded sufﬁment_allegatiOnS to entitle it to_the

relref requested and establlshed a przma facze case Thus Loulsvrlle Metro now seeks rehearmg_?ti- "

on the Comrmssron ] determ1nat10n that Loursvrlle Metro fa11ed to state a przma facze case. -

3 Case No. 2016- 00347(Jan 25 2016) at3
41d. at3. ,

* Addendum at 1-2. -

¢ Addendum at 2.



3. Clarification of ‘.‘Review”

The éomniission ‘found that ""there_'is sutﬁcien_t :evidence provided by Loui'stliile Metro to :
| trevierv the allegatio_ns contained injits amended;complai t”7(emphasrs added) and that “[i]n the '
.interest of administrative eccncrny, the Commission’will._ cornblne the instant matteriinto Case

No. 20‘16'-00317."’8 Louisville l\/ietro underStands the Commission to -rnean that all three 3
claims raised in the‘Louisvﬂle Metro Complamt w111 be addressed i in the consohdated Case No. |
2016 00317. Addltronally, Loulsvﬂle Metro understands the Commrssmn S Order to mean that -
| should Louisvﬂle Metro succeed in carrying 1ts burden of proof then the Comm1sswn would
' 'consider ruhng fayorable on the three (3) clalrnsfraised 1n:Lou1sv1lie Metro S. complaint.- "i‘o the

~ extent this understan_d_ing‘ is incorrect, ‘LouisVille Metro seeks clariﬁcation and re_hearing. ‘
4. Burden

The Commission’s Order notes;that after the cases have been consclidated that ‘chuisville
Metro will _ha{/e the burden of j)rcof with respect to the issues raised in its amended complaint.” :

- ~As Louisville Metro’s claims have been consolidated into an application for a declaratory crder

, .case Louis'ville Met’r‘o"understands the'-Ccmmission to rnean that‘both LG&E and Lcuisville”

Metro w111 bear the same burden of proof W1th respect to each ent1t1es 1nd1v1dual claims, based S

‘on 807 KAR 5: 001 Section 19 In short the Louisvﬂle Metro burden w1ll be as 1f it had ﬁled a'
stand—alone apphcation for a. declaratory order and LG&E’S burden w111 be the same. If the‘:f' _
:Comrnissmn 1ntended otherwrse Loulsvﬂle Metro seeks clarlﬁcation and reheanng as to the

_ burdenit rn'u'st ca_rry» to be _su__cc'essful o:ni its clarmsin consohdated Case No, 2016-0034_7’.’ '

‘ '7CaseNo 2016 00347(Jan 25 2016) at3
81d. at- 4. :
°1Id. at 4.



5, Establishi_ngja'PrimqFaeie Case '

Lou1sv1lle Metro has presented the Comm1ss10n w1th leg1t1mate legal d1screpancres for- -

Wthh thls Comm1ss1on holds Jurlsdlcuon In support thereof Louisville Metro has’ prov1ded ‘the

L .Comm_lss_mn with numerous :maps, 01tat10ns and exhibits in evidence of the allegations c'ontamed:

within'its complaint .-The'evidence provided by Louisville Metro is more than, sufﬁcient— to meet

'the requlrements of 807 KAR 5:001, Sectlon 20(1)(0) and to establrsh a przma facze case. By

4 deny1ng Loulsvrlle Metro s Complamt the Commrss1on 1s establlshmg a burden on all future o

. ':complamts that‘ls'seemmgly 1r_nposs1ble_ to achleve. Wlnle the.Comrmssron,s d1s_cret1on on thls _
. ,_,rnatter is vast; it.is not Vlir_nitle:ss. “Here; the Commission shouldhave required LG&E :to Answe:r; -

-t:he Comnlaint.' As such',' 'Louisville Metro seeks .rehearin_gf on thez'CominisSion’s;determination :

fthat Louisvllle Metro failed'to conform to the: reduire_rnent:s of .807 KAR 5:001, Section 2.0-(-_1»)(c):» |

andt_o establish a pr_z’md facie case.

- 6. Susnending the -P:rocedural:S'chedule'”

- The Comm1551on S Order 1n Case No 2016 00137, dated January 25 2017 mcludes a iR

N -procedural schedule settmg dates and deadlmes test1rnony, dlscovery and other relevant matters
dThe next relevant deadhne in that schedule is the F ebruary 28 2017 deadhne for srmultaneous ;
: .fﬁhng of ver1ﬁed testunony KRS § 278 400 prov1des the Commrss1on w1th up to twenty (20)

days to make a deterrnlnatlon ona Motlon for Reheanng Based on the 1ntended ﬁhng date of -

- '-thls re’heanng, the »Commlssmn would not have a full twenty ('20)» days: to cons1der the motron 7 -

o prror to the deadhne for verrﬁed testrmony In Order to prov1de the Comnusswn wrth the full' o

t1rne penod allowed by statute and to prov1de the partres w1th some certarnty as S to the 1ssues_3 o

Zralsed herern 1n advance of ﬁlmg test1mony, Lou1sv1lle Metro seeks a suspens1on of the



procedural schedule until such time as the Commission may rule on this Motion for Rehearing.

As a matter of logistical convenience and judicial economy, Louisville Metro respectfully

requests an expedited ruling on the Motion to Suspend the schedule, even if that Order is issued

separately and in advance of a final decision on the Motion for Rehearing.

WHEREFORE, Louisville Metro moves the Commission to grant the following relief:

I

2.

Suspended the procedural schedule in consolidated Case No. 2016-00317, and
Accept the Louisville Metro Motion to File an Addendum, and
Issue an Order finding that Louisville Metro has met the requirements of 807 KAR 5:001,
Section 20(1)(c) and established a prima facie case.
- Orin the Alternative -
Suspended the procedural schedule in consolidated Case No. 2016-00317, and
Accept the Louisville Metro Motion to File an Addendum, and
Confirm Louisville Metro’s understanding that the review in consolidated Case No 2016-

00317 will include all three (3) Louisville Metro claims, and

4. Confirm Louisville Metro’s understanding of its burden in the consolidated case No.
2016-00317.
Respectfully submitted,

M- 0 Comell wityy

G@%@/T-%
=3 v

Michael J. O’Connell Gregory T. Dutton

Jefferson County Attorney’s Office Goldberg Simpson, LLC
Brandeis Hall of Justice 9301 Dayflower Street

600 West Jefferson Street, Suite 2086 Prospect, Kentucky 40059
Louisville, KY 40202 Telephone: 502-589-4440
Telephone: 502-574-5772 gdutton@goldbergsimpson.com

Mike.OConnell@louisvilleky.gov




CERTIFICATE OF SERVICE
This is to certify that a true and accurate copy of this document has been served via electronic

mail to the persons listed below.

Michael L. Kurtz, Esq.

Kurt J. Boehm, Esq.

Jody Kyler Cohn, Esq.

BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Ph: (513) 421-2255, Fax: (513) 421-2765
mkurtz@BKLlawfirm.com
kboehm@BKLiawfirm.com
ikylercohn@BKLlawfirm.com

G’%T%

Gregory T. Dutton

Allyson K. Sturgeon

Louisville Gas & Electric Co.
220 West Main Street
Louisville, Kentucky 40202
allyson.sturgeon@I|ge-ku.com

Kendrick R. Riggs

Stoll Keenan Ogden PLLC
2000 PNC Plaza

500 West Jefferson Street
Louisville, Kentucky 40202
Kendrick.riggs@skofirm.com




