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In the Matter of: PUBL;c _ _. ~,lf·'"'E ......... _ r, v-

COMMISSIO"-
Louisville/Jefferson County Metro Government 

Complainant, 

v. 

Louisville Gas and Electric Company 

Defendant. 
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) 
) 

COMPLAINT 

Case No. 
20 16-

The Louisv ille/Jefferson County Metro Government (" Louisville"), pursuant to KRS 
278.030, KRS 278.040, KRS 278.160, KRS 278.200, KRS 278.260, KRS 278.270. 807 KAR 
5:001 Section 19 and 807 KAR 5:001 Section 20, submi ts its Complaint to the Kentucky Public 
Service Commission ("Commission") against Louisville Gas and Electric Company ("LG&E") 
regarding its Franchise Agreement with Louisville, and in support thereof states as fo llows: 

PARTIES 

1. The complainant is the Louisville/Jefferson County Metro Government, whose address is 

601 West Jefferson Street 
Louisville, KY 40202 

2. Counsel for Complai.nant is: 

Hon. Michael J. O' Connell. Jefferson County Attorney 
Brandeis Hall of Justi ce 
600 West Jefferson Street, Sui te 2086 
Louisville, KY 40202 

Gregory T. Dutton, Esq. 
Goldberg Simpson, LLC 
930 I Dayflower Street 
Prospect, KY 40059 

3. The Defendant is Louisville Gas and Electric Company, a public uti lity engaged in the 
natural gas distribution business, whose address is: 

220 West Main St. 
Louisville, KY 40232 
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APPLICABLE LAW 

4. ' 'No ... gas ... company. within a city or town, shall be permi tted or authorized to .. . lay its 

pipes or mains . . . a long, over, under or across the streets, alleys or public grounds of a 

city or town, without the consent of the proper legislative bodies or boards of such city or 

town being first obtained." KY. Canst. § 163. 

5. "Before granting such franchise or privilege for a term of years, such municipal ity sha ll 

first, after due advertisement, receive bids therefore publicly. and award the same to the 

highest and best bidder. .. " KY. Canst. § 164. 

6. " [A]ll rights, privileges and obligations arising out of any such contract, franchise or 

agreement . . . shall be subject to the jurisdiction and supervision of the Commission." 

KRS 278.200. 

7. "The Commission shall have original j urisdiction over complaints as to rates or service of 

any utili ty, and upon a complaint in wri ting made against any utility by any person ... that 

regulation, measurement, practice or act. .. is unreasonable or unjustly discriminatory . .. 

the Commission shall proceed to make such investigation as it deems necessary or 

convenient." KRS 278.260. 

8. When cities seek a change in public utility rates for franchised uti lities, they must follow 

the procedure prescribed in KRS 278.260. Southern Bell Telephone & Telegraph Co. v. 

City of Louisville 96 S.W.2d 695 (Ky. 1936). 

9. The Commission may change, establish or enforce any rate or service standard of any 

util ity that has been fixed by franchise agreement between a utili ty and city. KRS 

278.200. 
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l 0. Every utility may demand, collect and receive fair, just and reasonable rates for the 

services rendered or to be rendered by it to any person. KRS 278.030. 

II . Michael J. O'Connell, in his capacity as the Jefferson County Attorney, has authority to 

bring thjs action on behalf of Louisville. KRS 67C.l 15; KRS 69.210. 

12. Upon complaint, if the Commission fmds that any rate is unjust, unreasonable, or unjustly 

di scriminatory the Commission shal l prescribe a just and reasonable rate to be followed 

in the future. KRS 278.270. 

STATEMENT OF FACTS 

13. The Louisville Metro Council , via ordinance No. 132, Series 20 16, created a franchise for 

the transmission, distribution, transportations and sale of gas. 

14. On June 6, 2016, the Commission granted a Certificate of Public Convenience and Need 

authori zing LG&E to bid on the franchise offered by Louisville for natural gas 

transmission and distribution service. Application Of Louisville Gas And Electric 

Company For A Certificate Of Public Convenience And Necessity Authorizing LG&E To 

Bid On A Gas Franchise Established By The Legislative Council Of Louisville/Jefferson 

County Metro Government, Case No. 20 16-00193. 

15. On August 25, 20 16, the Louisville Metro Council passed Ordinance No 214, Series 

20 16, accepting the bid submitted by LG&E for a gas franchise. The Franchise 

Agreement between Louisville and LG&E (hereinafter the "Franchise Agreement") was 

executed by the parties on August 30, 20 16. 1 

1 A copy of the Franchise Agreement is attached hereto as Attachment A. 
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16. Based on information and belief, most, if not all, of LG&E's gas passes through the 

Louisville rights-of-way. 

17. Thus, a ll LG&E gas customers benefit from the use of Louisville ri ghts-of-way. 

l8.ln general, a franchise fee is the " rent" a city charges a utility for the privilege of being 

the exclusive provider of a service for the given area, and the privi lege of using the city' s 

rights-of-way to that end. 

19. Section 11 (b) of the Franchise Agreement provides for a fee of "six percent (6%) of 

fo rty-three cents ($0.43) per thousand cubic feet (met) of gas as described in Section 

ll (a) above." This equates to 2.58 cents ($0.0258) per mcf. 

20. Section 11 (a) further explains the calculation of mcf as "each thousand cubic foot (met) 

of gas utilizing the company's pipe, pipeline, main, pumping stations or other means to 

transport, whether for transmission or distribution, for the purpose of proving natural gas 

service to customers as a local distribution company within the Franchise Area (using the 

measured mcf of gas delivered to customers as a substitute)." 

2 l. Section 12 of the Franchise Agreement provides for the Kentucky Public Service 

Commission to serve as the forum to resolve any disputes between Louisvi lle and LG&E 

regarding the calculation or recovery of the franchi se fee . 
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CLAIMS 

Claim 1: Jt is Improper to Allow LG&E to Directly Pass the Cost of a Franchise Fee Onto 

LG&E Gas Customers as a Utility BiU Line Item. 

22. Muhammed Ali once said , "Service to o thers is the rent you pay fo r your room here on 

earth." Unfortunate ly. LG&E doesn't seem to want to pay its fair share of the rent. 

23. LG&E's Tariff Sheet No. 90 providing that any franchise 'fee or tax shall be added to the 

customer' s bill as a separate item'' is unfair, unjust. and unreasonable.2 

24. LG&E reported in its 2015 Annual Report a net annual income of$42,777.577. 

25. A franchise is a privilege conferred, in this instance, by the government (people) of 

Louisvi ll e Metro . 

26. LG&E extracts a signjficant financial bene fit for the use of Louisville's rights-of-way, 

and LG&E should not be a llowed to simply pass a franchise fee on to the captive 

ratepayers residing within Louisville. 

27. The intention of KY. Con t. 163 and 164 is to require a utili ty to pay rent for the use 

of a Kentucky municipalities rights-of-way. The intention was not for the util ity to pass 

that cost directly on to the ratepayers. 

28. The Kentucky Court of Appeals recently found that " [t]hrough enactment of Section 164, 

the drafters of our Consti tution envis ioned that local governments would receive valuable 

cons ideration in exchange for the granting of the utility franchises.'' City of Florence, 

Kentucky v. Flane1y, o. 201 3-CA-00 1112-MR, (Ky. App. Nov. 7. 20 14). 

. di c. review granted. 20 15-SC-

2 Tari iTSheet No. 90 is a ttached herero as Attachment B. 
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000181 (Ky. 2016), oral arguments scheduled, Sept. 15, 20 16; ref erencing Ky. Utilities 

Co. v Bd. ofComm 'rs ofCityofParis , 254 Ky. 527,71 S.W.2d 1024 ( 1933). 

29. Crucia lly, the valuable consideration must come from the uti li ty, otherwise there is no 

measurable cost to the uti lity. In essence, they are receiving the benefi t of the public 

rights-of-way for free. 

30. In considering this dilemma, the Boyd Circuit Court found ·i f the defendant is allowed to 

pass the cost of the franch ise along to the customers then it will have gotten the valuable 

privilege of using the city' s rights-of-way for free. Surely this cannot be right." City of 

Ashland v. Columbia Gas of Ky., Inc.. o. 93-Cl-458, (Boyd Cir. July 7, 1995), aff'd, 

(Ky. App. 1996). disc. review denied (Ky. 1997)(Emphasis added). 

3 1. On appeal of that decision, the Kentucky Court of Appeals agreed, stating "we believe 

the posture of this case on appeal rai ses a single narrow issue regard ing the sale of utili ty 

franchises by cities, i.e. whether a city possess the legal right to force a utility, when 

submitting a bid for the purchase of a franchise. to contractually agree to absorb the cost 

of the franchise as a normal operating expense. We conclude that a city does possess 

such a right. Hence, we affirm." 'olumbia Gas of Ky., Inc. v. City of Ashland, No. 95-

CA-2 127-MR. (Ky. App. July 19, 1996), 

, disc. review denied (Ky. 1997). 

32. More recently, the Boyd Circuit Court, while declining to add ress the KY Court of 

Appeals decision in Ashland, fou nd that KRS 278.160 prohibits utilities from deviating 

from the terms of tariffs. and that the Commission holds exclusive jurisdiction over the 

approval of tariffs. A hland v. Ky. Power Co., No 1 L -Cl-00902. (Boyd Cir. ept. 25. 
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2013). Therefore, the Conunission is the proper venue for challengjng the fair, just and 

reasonableness of a tariff mandating the inclusion of a franchise fee on customer bills. 

33. In summary, the meaning of the constitutional provisions has become divorced from the 

original intent over the years. The original intent of the franchise fee is a two-fold 

proposition, the utili ty pays for the privil.ege of the monopoly and the use of the publics' 

rights-of-way, and the City gains a financi al benefit. Thus, LG&E should not be passing 

the franchise fee directl y on to customers. 

Claim 2: If the Commission allows LG&E to Pass the Cost of a Franchise Fee Directly to 

Customers, then All LG&E Gas Customers Receiving the Benefit of the Louisville 

Rights-of-Way Should Pay the Franchise Fee. 

34. LG&E"s intended method of collecting the franc hise fee only from customers located in 

Jefferson County is unjust. unfair, and unreasonable. The Commission cannot and should 

not allow a practice whereby LG&E arbitrarily exempts one group of customers from a 

fee that is based on cost of service, to the direct detriment of another group of customers. 

35. The Kentucky Court of Appeals has previously ruled that "we must look more to whether 

the result is fair, j ust and reasonable rather than at the particular methodology used to 

reach the result." Nalionaf-Soulhwire Aluminum Co. v. Big Rivers Elec. Corp .. 785 

S.W.2d 503 (Ky. App. 1990). 

36. LG&E intends to collect the Louisville Franchise fee onl y with in Jefferson County. 

However. LG&E gas customers located in Oldham, Bullitt, Spencer, and Shelby Counties 

also use gas that travels through the pipes and mains located under the Louisville rights

of-way. 
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37. The franchise fee is based on the vo lume of gas passing through the pipes located in the 

Louis' ille rights-of-way. Thu . each cu tomer can be charged the franchi e fee ba ed on 

individual usage. This a llows for a fair. just. and reasonable allocation of co t to 

customers based on their volumetric use of the rights-of-way. whether those customers 

arc located in Jefferson County or a surrounding County. With this means of calculating 

the franchise fee, there is no basis fo r concern regarding whether a customer is paying tor 

a cost they themselves did not create. 

38. Looking at this result in an_ other context of utility regulation. the Commission \\.Ould 

not find it fair. just and reasonable for one group of ratepa) er to ubsidi7e er.·ice to the 

benefit of another group of ratepayers. Especially where. as it i here. the co t is easi l) 

and transparently attributable. Yet, that i exactly what LG&E intends to occur in its gas 

territor .. 

39. A cost of ser.,ice study is regularl y used in Commission proceeding to ensure that those 

customers receiving the benefit o f service are paying a fair. just. and reasonable amount 

tor the ervice. The concept at hand propo ed by Louisville i virtuall y the arne. Where 

cost of service can be directly attributed to specific customers, tho ·e customers should 

bear their fair, just, and rea onable portion of the franchise fee. 

40. Thus, all LG&E gas customers benefitting from the Louisville rights-of-way should 

contribute to the franch ise fee. 
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Claim 3: If the Commission Allows LG&E to Pass the Cost of a Franchise Fee Directly to 

Customers, then the Franchise Fee Should be Collected Throughout Louisville 

41. It is overtly unfair for certain LG&E gas customers to receive the benefit of Louisville 

rights-of-way and the benefits of the Louisvi lle franchise fee, yet not contribute their fair 

monetary share to the Louisvi lle franchise fee. 

42. Historically, LG&E has only collected the franchise fee from the urban services district 

and the unincorporated areas of Jefferson County. 

43. Louisville is unique in the Commonwealth in that dozens of municipalities are located 

within the geographic and jurisdictional borders of Louisville. 

44. LG&E has time after time stated its intention to only collect the franchise fee from gas 

customers located in the urban services district and the unincorporated areas of 

Louisville, thus excluding all LG&E gas customers located outside of those two areas but 

within Louisvi lle from collection of the fee. 

45. No Kentucky regulation or statute prevents LG&E from co llecting the Louisville 

franchise fee from all gas customers located within Louisville. Indeed, LG&E' s tariff 

actually anticipates co llecting the fee from all gas customers within Louisville. 

46. LG&E Tari ff Sheet No. 90 states, "A surcharge shall be calculated and added to the total 

bill for gas service for all customers located within local governmental jurisdictions 

which currently or in the future impose municipal franchise fees or other local taxes on 

the Company by ordinance, franchise, or otherwise." 

47. Per KRS 278. 160(2), "No utility shall. .. collect. .. a greater or less compensation . . . than 

that prescribed in its fil ed schedules." 
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48. LG&E itself has acknowledged that "any deviation from LG&E's tariff filed without 

Commission approval would violate the filed-rate doctrine, which the Commission has 

called the ' bedrock of utility regu lation." Application of Louisville Gas and Electric 

Company for a Declaratory Order Regarding the Proper Method of Municipal Franchise 

Fee Recovery, Verified Application at 11 , Case No. 2016-00317 (internal citations 

omitted). 

49. Despite KRS 278.160(2), Tariff Sheet No. 90, and LG&E's own recognition of the 

importance of the fi led rate doctrine, LG&E does not intend to collect the full franchise 

fee in accordance with its tariff. LG&E intends to collect " less compensation ... than that 

prescribed in its fi led schedules." 

50. If LG&E collected the fee from "all customers located within local governmental 

jurisdictions which currently ... impose municipal franchise fees", then LG&E would 

collect the fee from all gas customers within Louisville, not j ust a portion of the 

customers. Louisville is the local governmental jurisdiction imposing the franchise fee, 

and every citizen of Louisvi lle has representation on the Louisville Metro Council, the 

franchising authority. 

51. The money raised from the Louisville franchise fee is aggregated into the City' s general 

fund , from which most Louisvi ll e expenditures are funded under direction of the 

Louisville Metro Council. 

52. Thus, every LG&E gas customer has an elected representative on the body tasked with 

both authorizing the franchi se fee, and authorizing the expenditure of any funds collected 

as a result of the franchise fee. 
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53. LG&E gas customers, regardless of residence in the urban serv1ces district. the 

unincorporated areas, or a municipality within Louisville. all receive benefits from the 

funds spent by Louisville. 

54. As a result of LG&E's anticipated franchise fee collection practices, a specific portion of 

LG&E gas customers will receive the benefits of the Louisvil le ri ghts-of-way. without 

paying any portion of the franchise fee. 

55. The areas of Louisville Metro that LG&E intentionally excludes from collection are 

overwhelmingly located in the more economically advantaged portions of the city. The 

mean household income of Louisville is $63,966, and the mean household income of 

those areas LG&E chooses to exclude is $102,35 1. U.S. Census Bureau; American 

Community Survey, 2010-20 14 American Community Survey 5-year Estimates. The 

calculated mean household income of Louisville would plummet ifLG&E's exclusionary 

and disparate policy is allowed, thus demonstrating an even greater economic gap 

between those LG&E intends to charge and those it does not. 

56. LG&E·s biased practice of exempting certa in economically-advantaged portions of 

Louisville from collection of the franchise fee is unjustly discriminatory. LG&E s 

intended implementation exempts those customers who can most afford the fee. and 

hoists the burden onto those customers who can least afford it. 

57. LG&E' s refusal to collect the franchise fee uniformly across Louisvi lle creates an unfair, 

unjust, unreasonable, and di scriminatory practice of applying the franchise fee to (1) only 

a portion of the population receiving the benefit of the fTanchise fee, and (2) the 

population least financially equipped to absorb the franchise fee. 
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PRAYER FOR RELJRF 

WHEREFORE, Louisville respectfully requests that the Commission set a schedule for 

discovery and make a determination that a prima facie case has been established that: 

1. LG&E's practice of placing the franchise fee as a line item on gas customer bills is not 

fair, just, and reasonable; 

2. LG&E's fai lure to apply the Louisville franchise fee to customers residing outside of 

Louisville is not fair, just, and reasonable; and 

3. LG&E's failure to apply the Louisville franchise fee to all LG&E gas customers within 

Louisville is not fair, just, and reasonable. and is in fact discriminatory. 

Respectfully submitted this September/k_, 2016. 

Hon. Michael J. O'Connell 
Jefferson County Attorney 
Brandeis Hall of Justice 
600 West Jefferson Street 
Suite 2086 
Louisville, KY 40202 
Telephone: (502) 574-5772 

Gregory T. Dutton 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospect, Kentucky 40059 
Telephone: (502) 589-4440 
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CERTIFICATE OF SERVICE 
This is to certifv that a true and accurate coov of this document has been served via electronic 
mail to the persons listed below. 

Zvi1chaei L. Kunz. Esq. 
Kurt J. Boehm, Esq. 
Jody Kyler Cohn, Esq. 
BOEHM, KURTZ & LOWRY 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
Ph: (513) 42 1-2255, Fax: (5 13) 421-2765 

Becky Goodman, Esq. 
Office of the Attorney General 
1 024 Capital Center Drive, Sujte 200 
Frankfort, Kentucky 40601 

Gregory T. Du~v .. 

Ailyson K. Sturgeon, Esq. 
Robert M. Conroy 
Louisville Gas & Electric Co. 
220 West Main Street 
Louisville, Kentucky 40202 

Kendrick R. Riggs, Esq. 
Stoll Keenan Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
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FRANCHISE AGREEMENT 

THlS FRANCHISE AGREEMENT by and between LOUISVILLE/J EFFERSON COUNTY 

METRO GOVERNMENT of the Commonwealth of Kentucky (the "Louisville Metro", and 

LOUISVILLE GAS A."'D ELECTRIC COMPANY, a Kentucky corporntion having a business 

address of220 West Main Street, Louisville, Kentucky 40232 (the "Company''): 

WHEREAS, Metro Council passed Ordinance No. 132, Series 2016, to create a 

Franchi se for the transmission, distribution, transportation and sale of gAs; and 

WHEREAS, the Company submitted its bid for said Franchise which bit! has been 

detennined to be the highest and best bid; and 

WHEREAS, Metro Council pusscd Ordinance 2 14 Selies 2016 accepting the bid of the 

Company; 

NOW, THEREFORE, for good and valuable consideration, the parties hereto, agree as 

follows: 

Section l . There is hereby creuted a Franchise to acquire, lay, maintain and operate in 

the public streets, avenues, alleys and other public ways of Louisville Metro, but not witJtin the 

jurisdiction of any oth~r city located in Jefferson County, Kentucky (the "Franchise Area"), a 

system of mains, pipes, fi xtllres and appl iances for the transmission, transportation, distribution 

and sale of gas for heating and other purvoses, subject to all the provisions of this Franchise 

Agreement. 

Section 2. The following definitions apply to this Franchise: 

(a) "Compa11y" means Ute Pnrty or Person that shall become the purchaser of said 

Fmnchise, or any successor or assignee of such Pe11y or Person. 

(b) "Facility" or "Facilities" means any tnngible component of the Company's 



gas distribution and transmission system, located within the Right of Way of the Franchise Area, 

including, but not limited to, mnins, pipes, pipelines, conduit, valves, meters, or other physical 

assets used for the delivery of natural gas. 

(c) 11Franchise 11 or "Franchise Agreement" means this Franchise Agreement, tiS 

approved by the Metro Council and accepted by the Company. 

(d) "Metro Council" means the legislative body of Louisville Metro. 

(e) "Party" or "Person11 means any natural or corporate person, business 

association or other business entity including, but not limited to, a partnership, a sole 

proprietorship, a political subdivision, a public or private agency of any kind, a Uti lity, a 

successor or assign of any of the foregoing, or any other legal entity. 

(0 "Right of Way" means the surfnce of and the space above and bclow a 

property, Street or sidewalk, to the extent Louisville Metro has the authority to al low the Company 

to use them, and shall include Rights of Woy as shall be now held or hereafter held by Louisville 

Metro within the Franchise Area. 

(g) "Street" means the surface of, and the space below, any publ ic street, road, 

alley, bridge or highway within Louisville Metro, used or intended to be used by the general public 

for travel, to IJ1e extent Louisville Metro has the authority to allow the Company to use them. 

(h) "Utility Policy" means the Louisville Metro Public Works & Assets Utility 

Policy presently in force, or as later amended or updated, throughout the tenn of the Franchise. 

Section 3. The Company shall have the right and privilege of laying and maintaining gas 

mains and pipes, and ·appurtenances necessary or appropriate in connection !herewith, in, along, 

under, above and across the said Right of Way, and transmit, transport, distribute and sell gas 

tlu-ough said pipes, within the Franchise Area as they now exist or may hereaft er be extended; 

subject to the provisions hereof, Louisvi lle Metro regulations or laws on the use of the Right of 



Way by utilities, and to all powers (including police power) inherent in, confen·ed upon or 

reserved to said Louisville Metro. 

Section 4. (a} No pavements or sidewalks shall be disturbed and no excavation in any of 

the said Rights ofWay will be made, except in strict accordance with the Utility Policy and all 

Jaws and ordinances, presently in force, or as la1cr amended or updnted, throughout the tcm1 of 

the Franchise on the use of the rught of WHy, provided that such pavements and sidewalks and 

excavations shnll be replaced and restored by and at the expense of the Compnny to Louisville 

Metro standards in accordauce with tl1e Util ity PoJicy and all laws and ordinances, presently in 

force, or as later amended or updated, throughout the tenn of the Franchise, as required by the 

Director of Public Works. Should the Company fail or refuse to replace or restore said pavement, 

sidewalk or excavation to Louisville Metro standards or condition in occordance wifh the Utility 

Policy and all laws and ordinances, in force, as amended or updated, throughout the tenn of the 

franchise as required by the Director of Public Works within a reasonable time, then same may 

be replaced and restored by Louisville Metro under the direction of the Director of Public Works 

at the cost and expense of the Company. Work by the Company hereunder shall be done in 11 

workmanlike manner and so as not to unnecessarily interfere with public use of ony of said R ighl 

of Way. 

(b) Replacement, patching and restoration of the Right of Way shall be perfom1ed 

according to the applicable standards and with the materials specified by Louisville Metro, in 

accordance with the Utility Policy and all lnws and ordinances, in force, ns amended or updated, 

throughout the tem1 of the Frnnchise 11s required by the Director ofl~ublic Works. The Director of 

Public Works shall have the authority to prescribe the matUler nnd ex tent of the restoration on 

reasonable tenns, and may do so in written procedures of general application. Tile Company 

agrees to comply with nil applicable requirements as set for1h in the Utility Policy and all Jaws 



and ordinances, in force, as amended or updated, throughout the tenn of the Franchise. 

(c) Material failure of the Company to adhere to this Franchise Agreement--which 

incorporates the Utility Policy and all laws aud ordinances concerning Louisvil le Metro 's Right 

of Way, presently in force, or as IRtcr nmcnded or updated--shall be deemed a violation of this 

Franchise Agreement. Louisville Metro reserves all rights to enforce said policies and laws. 

Subject to Section 4(d) below, in the enforcement of its policies and laws, Louisville: Metro may 

util ize any available lcgol remedy including, but not limited to, the following options: (a) the 

remedial or penalty provisions of the Utility Policy, (b) ordinal penalty provisions, if any, or (c) 

suit for breach of the Frunchise Agreement. 

(d) The agreement to incorporate by reference the Utility Policy and oil Jaws and 

ordinances concemiug Louisville Metro's Right of Way is without waiver of or prejudice to the 

Company's right to challenge the reosonableness or lawfulness of the provisions contained 

therein, including, without limitation, thnt o combination of remedies addressed in Section 4(c) 

would be unduly punitive. The Company reserves all rights and remedies available to 11 to 

challenge any provision contained in the Utility Policy and all laws and ordinances concerning 

Louisville Metro's Right of Way. 

Section 5. Whenever Louisville Metro or any of its departments or agencies shall 

grade, regrade, widen or alter any Right of Way or shall construct, reconstruct or niter any other 

municipal public works therein, it shall be the duty of the Company, when so ordered by Louisville 

Metro, to changes its mains, pipes and appurtenances in the Righl of Way at its own expense so RS 

to confonn to the established grade or line of such Right ofWny nnd sons not to interfere with such 

municipal public works so constructed, reconstructed or altered. However, the Company shall not 

be required to mnke any such chAnge when the Right of Way in which its Facilities nrc Jocntcd is 

vacated or when the Right ofWay is al tered for the convenience ofabulling property owners or for 



private purposes o.nd not as an incident to a public improvement, unless the reasonable cost of such 

relocation and the loss and expense resulting therefrom is first paid to the Company. 

Secti.o11 6. (a) As consideration for the granting of the Franchise, the Company agrees it 

shall defend, indemnify, and hold ham1lcss Louisville Metro from and against claims, suits, causes 

of action, proceedings, judgments for damages or equitable relief, and costs and expenses asserted 

against Louisville Metro that the Company's use of the Right of Way or the presence or operation of 

the Company's equipment on or along soid Right of WRy has caused damage to tangible property or 

bodily jnjury, if and to the extent such damage or injury is not caused by Louisville Mc1ro's 

negligence. 

(b) Louisville Metro shall notify the Company in writing \\lithin a reasonable time of 

receiving notice of any issue it detennines may require indemnification. 

(c) The Company shall maintain in full force and effect a commercial general liability 

insurance policy reasonabl y acceptable to Louisville Metro with a minimum policy limit of ten 

million dollars (Sl 0,000,000.00) per occmrcnce and twenty million dollars ($20,000,000.00) in the 

aggregate and shall provide Louisville Metro with a certificate of insurance evidencing the 

insurance policy required by this section. The Company may elect to self-insure All or part of this 

requirement. 

(d) The rights reserved to Louisville Metro with respect lo the indemnity and insurance 

provisions under this Section are in addition to all other rights of Louisville Metro, whether 

reserved by this Franchise or authorized by law, and no action, proceeding or exercise of a right 

with respect to such insurance policy shall affect any other right Louisville Metro may have. 

Section 7. (a) When requested to do so by Louisville Metro, Company shall make 

available to Louisville Metro copies of its regular monthly or aruJUal statements, repo11s and 

records as to heat vn[ue and pressure of gns distributed pursuant to this Franchise, and such other 



reports as Louisville Metro may reasonably request. 

(b) Louisville Metro reserves the right to make such tests of gas meters, pressure, specific 

gravity and heat value of the gas fumished by Company hereunder as it shall deem necessary or 

advisable. 

(c) The Company agrees further to furnish lhe Mayor, the Metro Council and the County 

Attorney for Jefferson County wrillcn notice, by ccr1 ified mail, concurrent with its fi ling an 

application wilh the Public Service Commission for an increase in base rates; and snch notice 

shall speci fy amount and type of increase to be sought nnd alerting to Louisville Metro that such 

a filing is being made. The Company agrees to maintain 11as-built" drawings of all Facilities 

witl1in the Right of Way, and to provide said drawings to the Director of Public Works, as 

requested. 

Section 8. The Company agrees to continue to C<>operate with state and local govemment 

low-inC<>mc energy assistance efforts, including state and Joclll govemment energy assistnnce 

programs, and further agrees to the continued operation of a voluntary customer check off system 

for customer contributions to energy assistance efforts, such as Winterhelp. 

Section 9. The Franchise hereby created is not exclusive and shall be of 11 tenn of five (5) 

years contingent upon: (1) the issuance by the Commission of all approvals and ccr1 ificates required 

by law; and (2) the award of the Franchise by Louisville Metro to the Company, unless terminated 

sooner under the tenns of this Franchise Agreement. The Franchise may be renewed by subsequent 

agreement between Metro Council and Company three (3) times subject to the passage of an 

appropriate ordinance by Metro Council; however no renewals shall extend the total tem1 of the 

franchise beyond twenty years from the date of the jncept ion of I he Fran chise. 

The Company is hereby given the tight to assign the Franchise created by this Franchise 

Agreement to any person, finn or corporation able, ready and willing to carry out the tenns of this 



Franchise, but shall , prior to such assignment, obtain consent from Louisville Metro to such 

assignment, which consent shoJI not be unreasonably withheld or delayed. 

Section 10. In the event that the Pub I ic Service C01runission of Kentucky shl\11 cease to 

hove jurisdiction over the Company's retail gas rates and service and no other regulatory 

authority shall have by law such jurisdiction over retail gas rates and service in Louisville Metro, 

then Metro Council shall have regulatory jurisdiction over the Company's gas rates and service in 

the jurisdiction of Louisville Metro within the limits pcnnittcd by law and to the extent that the 

Public Service Commission of Kentucky presently has such jurisdiction; provided, however, the 

Company shall have the right to seek redress in court by appeal or otherwise fiom any 1egulatory 

order or action of Metro Council on the ground that such order or action is Ulljust, unreasonAble, 

unlawful or confiscatory. 

If Met10 Council acquires regulatory jurisdiction as aforesaid, the then existing niles and 

regulations of the Public Service Commission of Kentucky (or other regulatory authority having 

jurisdiction) nnd the rates, rules and regulations of the Company as contained in its filing with 

such Commission or other authority ns to molters of rates nnd service, shall continue in effect 

unless and until changed, after hemi ng, by final order of Metro Council or of cour1, or unless and 

until changed by agreement between Louisville Metro nnd the Company 

In lhe event that the provision of gas service is deregulated by state legislation, then this 

Franchise may be tem1inated upon ninety (90) days wli tten notice by Louisville Metro to the 

Company if it is detcnninc<i by Louisville Metro that continuation of the Franchise would be 

lmfair and unreasonable to Louisvil le Metro or to the customers of the Company, or upon the 

agreement between Louisville Metro and the Company. 

Section I I. Franchise Fee. (a) As compensation for the Fnmchise granted to the 

Company, Louisville Metro shall receive payment as detennined by the Metro Council, al its 



discretion, throughout the tem1 of the Franchise. 111e total annual payment shall be capped and 

shall not cxcec<.l a total ammal Franchise Fee of three percent (3%) of Gross Receipts within the 

Franchise Area. The Franchise Fee remitted to Louisville Metro mny be based, at the discretion 

of the Metro Council, throughout the tcnn of the Franchise, on: ( I) the number of the linear feet 

of ill-service pipeline segments in the LG&E Geographic Information System (GIS) owned or 

operated by the Company, whclhcr said pipe is used for transmission or distribution, within ihe 

Franchise Area; (2) each thousand cubic foot (mcf) of gas utilizing the Company's pipe, pipeline, 

main, pumping stations or other means to transport, whether for transmission or distribution, for 

the purpose of providing natural gas service to customers as a local distribution company within 

the Franchise Area (using the measured mcf of gas delivered lo customers as a substitute). 

Basing any portion of the Franchise Pee upon gas delivered to all LG&E customers does not 

e<Juatc to approval or acquiescence by the Company that customer use outside of the Franchise 

Area is reasonably rel Ated to the calculation of the Franchise Pee for Louisville Metro. If 

appropriate, this issue may be part of the litigation contemplated in Section I 2; (3) a percentage 

of Gross Receipts; (4) a flAt fee; or (5) a combination of any of the above nflmed options. 

Company will be notified of any intended change by ce11ified mail and shall have 60 days fi·om 

Metro Council action to make changes to the payment tenns. Payment of any amount due under 

this Franchise shall be made on a monthly basis witl1in thirty (30) days of the end of the 

preceding calendar month. 

Metro Council may, by ordinance, make the Fnmchise Fee contingent upon the 

adjudication described in Section 1 2 below. lf Metro Council does not make the Fmnchise Fcc 

contingent upon such adjudication, but does elect to bring an action contemplated in Section 12, 

payment of the Franchise f."ee, if any, will be made pending the issuance of a final order resolving 

the matter, and until all appeals, if Any, Arc final and concluded. LG&E will collect and remit the 



Franchise Fee, if any, based upon its tariff on file with, and approved by, the Kentucky Public 

Service Conunissi011. If Metro Council makes the Franchise Fee contingent upon the 

adjudication of an action contemplated in Section 12, LG&E will not collect or remit any 

Fnmchisc Fee during the lime period in which the action is pending, including any appeals 

therefrom, and LG&E will have no retroactive obligation to remit payment of the Franchise Fee 

following of the conclusion of the adjudication and any appeals therefrom. Any decision by 

Metro Cmmcil to reinstate an obligation to remit the Franchise Fee or any change in the recovery 

method resulling from any action described in Section 12 below shall be treated as a Franchise 

Fee change described above and the Company shall have 60 days from Metro Council action, 

final Kentucky Public Service Commission or court action, including from Rny appeals 

therefrom, and whichever occurs later, to mak e changes to payment tenns. 

(b) At the commencement of the Franchise upon passage, the FrancJ1isc Fee shall be a 

combina!ion of: ( I) zero per linear foot ns described in Section 1 1 (a) above; (2) six pcrcem (6%) of 

forty-three cents ($0.43) per thousand cubic feet (mel) of gas as described in Section II (a) above; 

(3) zero % of Gross Receipts; and ( 4) 110 fee is to be coJlectcd begitming with bills rendered for the 

October 2016 biJling cycle, and remitted monthly thereafter until such time us Metro Council 

changes the te1m by subsequent ordinance. Metro Council makes the Fnmchjsc Fee contingent 

upon the adjudication of an action contemplated in Section 12;.., LG&E will not collect or remit any 

Franchise Fee during the lime period in which the action is pending, including any appeals 

therefrom, and LG&E will have no retroactive obligation to remit payment of the Franchise Fee 

following of the conclusion of the adjudi cation and any appeals therefrom. Sh01.1ld the adjudication 

and any appeals therefrom, conclude that the fi·anchise fee should be recovered fi·om the Company's 

ratepayers os a line item on the bills of customers only in the franchise nrca, the amount of the fee 

will automatically revert to zero and no fcc wil l he due fro m the Company. 



(c) Gross ReceiJliS means those amounts of money which the Company receives annuully 

from its customers, including, but not limited to residential, industrial and commercial entities, 

with in the Fntnchise Area for lhe retail sale, distribution and/or transportation of gas, under rates, 

temporary or pennancnt, authotized by the Kentucky Public Service Commission and represents 

amounts billed under such rates as adjusted for refunds, ihe net write~off of uncolleclible accounts, 

corrcctiolls or other regulatory adjustments. Gross Receipts also includes but is not limited to any 

amounts of money earned within Louisville Metro for the use, rental, or lease of the Company's 

Facilities. Gross Receipts do not include home energy assistance funds ("HEA ") or miscellaneous 

service charges, including but not limited to tum-ons, meter sets, non-sufficient fund charges, late 

tees and interest, which are related to but are not a pat1 of the achtal retail sale of gas. 

(d) At a minimum, the Franchise Fee is intended to apply to Gross Receipts related to those 

services which include the Franchise Fee as part of the Company's tatiff fi led with the Kentucky 

Public Service:: Commission as of the date of the adoption of this Franchise, and the Company 

expressly agrees that it will continue to pny the Franchise Fee on Gross Receipts derived from these 

services for the duration of this Franchise. The Company will also assess and pay the Franchise Fcc 

on any such Gross Receipts from revised, amended, or additional tariffs (except for nonrecurring 

charges in Louisville Metro) unless Louisville Metro specifically indicates that it does not want the 

Franchise Fee to apply to such Gross Receipts, and subject to any necessary approval by the 

Kentucky Public Service Commission. Following any changes to calculations of amounts payable 

hereunder, such payments shall commence with the first billing peliod following any necessary 

tariff approvnl by the Kentucky Public Service Commission. Until such time, the Company will 

continue collect ing and remitting payments to Louisvill e Metro under the terms of its existing laliff 

and Franchise Agreement until such time as this tariff approval is obtained. 

(e) The Company shall fi le a complete and accurate report of all Gross Receipts received 



within the FTanchise Area during the previous month. The report shall be of a design agreed to by 

the Company and Loujsville Metro's Office of Management '& Budget (OMB) with sufficient 

information to confirm the accuracy of lhe submitted monthly Franchise Fee. 

(f) The Company shall file a complete a11d accurate report, to the best of its ability and 

knowledge, at the beginning of the Franchise Agreement designating the linear feet of in-service 

pipeline segments in the LG&E GIS, owned and operated by the Company, whetJ1cr transmission or 

distribution, within the Franchise Area. The report may be based upon the same data set as relied 

upon for the Company's annual report certified to the United States Department of Transportation 

Pipeline and Hazardous Materials Safety Administration. After the initial report, updated repons, 

indicating changes to the linear feet of in-service pipeline segments in the LG&E GIS, owned and 

operated by the Company, whether transmission or distribution, within the Franchise Area shall be 

supplied annually when the Company certifies its rcpot1 to the United States Department of 

Transportation Pipeline and Hazardous Materials Safety Administration. The report shall be 

provided to Louisville Metro's Office of Management & Budget (OMB) with sufficit:nt infonnation 

to confirm tbe accuracy of the submitted monthly franchise fee. 

(g) The Company shall file a complete and accurate repo11, to the best of its nbil ity and 

knowledge, at the beginning of the Franchise Agreement of all natural gas mcf, utiJjzing the 

company's pipe, pipeline, main, pumping stations or other means to transport, whether for 

transmission or distribution, gas within the Franchise Area during the previous month. After the 

initial report, an updated repor1, indicating changes lo all natural gas mcf util izing the company's 

pipe, pipeline, main, pumping stations or other means to transport, whether for trllnsmjssion or 

distribution, gas within the Franchise Area during the previous month, shall accompany the 

submission of t11e monthly Franchise Fcc. The report shall be of a design agreed to by Louisville 

Metro's Office of Management & Budget (OMB) with sufficient infonnntion to confinn the 



accurncy ofthe submitted monthly Franchise Pee. 

(h) No acceptance of any Franchise Fee payment by Louisville Metro shall be construed os an 

accord and satisfaction that the amount pnid is in fact the correct amount nor shall acceptance be 

deemed a relense to any claim Louisville Metro may have for future or additional sums pursuant to 

this Franchise. Louisville Metro shall have the right to inspect the Company's income, financial, 

and records relating to gross revenues in order to audit, ami to rt-compute an}' umounts detennined 

to be payable under this Fnmchise. The Comp11ny shall respond to a reasonable request for 

infonnation related to obtaining audit infom1ation within len (1 0) business days unless agTeed 

otherwise by the parties. l11is provision in Section II (h) shall survive the tenn of any Franchise 

Agreement awarded pursuant to this Franchise for a p~riod of one (1) yeur. Any additional amount 

due to Louisville Metro liS a result of the audit shall be paid within ten (I 0) days following written 

notice to the Company by Louisville Metro which notic~ shall include n copy of the audit report. Jf 

as a result of such audit or review Louisville Metro determines thai the Company has underpaid its 

Franchise Fee by one percent (I %) or more for any one (I) month period then in addition to making 

full payment of the relevant obligation it shall reimburse Louisville Meh·o for nil of the reasonnblc 

costs associated with the nudit or review. Jf such audit or review is perfonned in connection with 

the granting of a new Franchise, a sale or transfer of control of the Company, or a substantive 

modification of the tenns to, or an assignment of this Franchise, the Company shall reimburse 

Louisville Metro for all of I he reasonable costs associated with the audit or review including all out

of-pocket costs for attomeys, accountants and other consultants. 

(i) Tn the event that any Franchise payment or recomputed amount is not made on or before 

the applicable dates heretofore specified, interest shall be charged from such date nt the annual rate 

of eight percent (8%). With respect to its billing of Louisville Metro, Company agrees to, upon 

request; provide an explanation of nny and all billing adjustments or credit including the account(s) 



impacted and any and all late payments. 

G) TI1e Company shall hove the right to a refund fiom Louisville Metro of any fees paid 

pursuant to this section which are paid in excess of the amount due under this franchise or are paid 

in excess of the amount lawfully owed. Any refund amount due to the Company shall be paid 

within ten (10) days following written notice to Louisville Metro by the Company. 

(k) As further consideration for the granting of this Franchise, the Company agrees to pay all 

publication costs Louisville Metro incurs in the granting of this Franchise. The above- mentioned 

costs shall be invoiced by Louisville Metro to the Company and the Company shnll pay said costs 

within thirty (30) days of receipt of said invoice. 

Section 12. The agreement of a Franchise Fee structme in Section J l and implemented 

throughout the tenn of tl1e Franchise by the Company cloes not equate to approval or acquiescence 

by Louisville Metro to the Company's method of recovery of the entire Franchise Fee, or some 

portion of the Franchise Fee from the Company's ratepayers witlun tJ1e Franchise Area. This 

Franchise Agreement contemplates thnt Louisville Metro reserves the right to challenge the 

Company's method of recovery of the Franchise Fee at the Kentucky Public Service Commission or 

any other court of competent jurisdiction. Both Louisville Metro and the Company reserve the right 

to challenge the jurisdiction of nny forum where the Company's method of recovering the cost of 

the Franchise Fee from its customers is chnllenged. The Company and Louisville Metro, 

separately, reserve the right to seek all administrative relief from the Kentucky Public Service 

Commission or any other court of competent jtuisdiction, including appeals of any final orders as 

pennitted by law. The reference to "any other court of competent jurisdiction" in the preceding 

sentence does not imply or express any ngrecment by or consent rrom the Company that any forum 

other than the Kentucky Public Service Commission has jurisdiction over the Company's recovery 

of Franchise Fees rrom its customers. 



Section 13(a). In Addition to all other rights and powers pertaining to Louisville Mehu by 

virtue of the Franchise created by this Franchise or otherwise, Louisville Metro, reserves the 

right to tenninate and cancel this Franchise and all rights and privileges of the Company 

hereunder in the event that the Company: 

( I) Willfi.11ly violates any material provision of this Franchise or any 

material rule, order, or detennination of Louisvllle Metro made pursuant to 

this Franchise, except where such violation is without fault or tluuugh 

excusable neglect; 

(2) Willfully attempts to evade any material provision of this Franchise or 

practices any traud or deceit upon Louisville Metro; 

(3) Knowingly makes a material misrepresentation of any fact in the 

11pplication, proposal for renewal, or negotiation ofthis Franchise; or 

( 4) Is no longer able to provide regular and customary WI interrupted 

service to its customers in Louisvil1e Metro. 

(b) Prior to allempting to tenninate or cancel this Franchise pursuant to this section, LouisvjJle 

Metro shall make a wtitten demand that the Company do or comply with any S\lch provisio11, rule, 

order or detennination. If the violation, found in Section 13(a), by the Company continues for a 

period of thirty (30) days following such written demand without written proof that corrective 

action has been taken or is being actively and expeditiously pmsned, Louisville Metro may place 

its request for tem1inaHon of this Franchise ns early as the next regt1lar Metro Council meeting 

ogendn. Louisville Metro shall cause to be served upon Company, at least ten (10) days prior to 

the date of such Metro Council meeting, a wd ttcn notice of intent to request such tennination and 

the time and place of the meeting, legal notice of which shall be pllbJ ished in nccordance with any 

applicable laws. 



(l) ll shall be a defense to any attempt to tenninate and cancel this Franchise that 

the Company was relying on federal law, state law, or a valid fatiffin acting or not acting on 

the issue in dispute. 

(2) The Metro Council shall consider the request of Louisville Metro and shall hear 

any person interested therein, and shall dete1mine in its discretion, whether or not any 

violation by the Company waS'\vith just cause. 

(3) If such violation by the Company is found to have been wi th just caus~. the 

Metro Council shall direct the Company to comply therewith within such time and manner 

and upon such tenns and conditions as are just and reasonable. 

(4) Jf the Metro Council determines such violation by the Company was without 

just cause, then the Metro Council may, by resolution, declare that this Franchise of the 

Company shall be tenninated und forfeited unless there is compliance by the Company 

within such period as the Metro Council may fix . 

(c) Any violation by tl1e Company or its successor of the material provisions of this Franchise, or 

the failure promptly to perfom1 any of the provisions thereof, shall be cause for the forfeiture of 

this Frnnchise and all rights hereunder if, afler written notice to the Company and an opportunity to 

cure, such violations, fanure or default continue as set fm1h in Section 13(a). 

Section 14. Louisville Metro shnll hnve the right to cancel thi s Franchise thirty (30) days 

after the appointment of a receiver or tmstee to take over and conduct the business of the 

Company, whether in receivership, rcorgru1ization, bankruptcy or other action or proceeding, 

unless such receivership or trusteeship shall have been vacated prior to the expiration of said 

thiny (30) days, unless: 

l. Within thirty (30) days after hjs/hcr election of appointment, such receiver or tnJslec 

shall have fully complied with all the provisions of this Ordinance ond remedied all 



defaults thereunder; and, 

2. Such receiver or tn1stee, within said thirty (30) days shall have executed an agreement, 

duly approve by the cou11 having jurisdiction in the premises, whereby such receiver or 

111Jstec assumes and agrees to be bound by each and every provision of litis Ordinance 

and the Franchise granted to the Company. 

Sectionl5. The Company will work and discuss plans with Louisville Metro's fnfrastn•cturc 

Coordination Commit1ee to help coordinate work with Louisville Metro and other utilities. 

Section 16 (a). The Company warrants that it will maintain an Emergency Response Plan that 

is in compliance with the applicable requirements of local, state and federal agencies with 

jurisdiction and will notify the Department of Public Works and 911 Emergency Conununications 

Center anytime telephonic notice to the Kentucky Public Service Commission is required pursuant 

to 807 KAR 5:027, Section (3)(a), (c), (d), (f) or (g). Upon writ1en request by Louisville Mello, the 

Company ngrces to meet periodically to review the Emergency Response Plan. 

(b) The Company's Emergency Plans shall designate the Company's responsible local 

emergency officials and a 24 hour emergency contact number. The Compm1y shall, after being 

notified of an emergency, cooperate with Louisville Metro and respond as soon as possible to 

protect the public's health, safety and welfare. The response will be subject to the Unified 

Command Structure of the National Incident Management System (NJMS). 

(c) TI1e Compnny shnll cooperate with Louisville Metro and respond to protect public 

health and safety in the event of a11 emergency. 

(d) In the course of construction, modification, or removnl of any of its Facilities in the 

Right of Way, the Company shall remove and rcmedinte all huzardous substances encountered in 

the course of its activities in accordance with all applicable stnte and federal laws, statutes, 



regulations, and orders. 

Section 17. This Franchise shall be govemed by the laws of t11e Commonwealth of 

Kentucky, both as to inteq>relRtion and perfonnance. The venue for any litigation related to this 

Franchise shall be in a court of competent jurisdiction in Kentucky. 

Section 18. This Franchise does not create 11 contractual relationship with or right of 

action in favor of a third pm1y against either Louisville Metro or the Company. 

Section I 9. lf any section, sentence, clause or phrase of this Fmnchise js held 

unconstitutional or otherwise invalid, such infinnity shall not affect the validity of the remaining 

Frnnchjse. 

Section 20. In case the Company shall fl~il within thi11y (30) days after this bid to comply 

with the provisions of this Ordinance, the Director of Public Works shall again advertise such 

Franchise for sale in the marmer in which the first sale was made and shall again sell said 

Franchise in the same manner, and upon the snrne conditions and requirements in all respects as 

the original sale of said Franchise was made, and in case the successful bidder at such sale shall 

fail or refuse to comply with the tenns of snid snle within the time prescribed, then the Director of 

Public Works may ngnin advertise such Franchise for sale in the manner prescribed herein and 

mny continue to do so until said Franchise is purchased by some bidder who shall comply with the 

tenns of said sale. 



+t-. 
JN WJTNESS WHEREOF, the Parties have executed thjs Franchise Agreement this !0 of 

AvJv. st '2016. 

LOUISVILLE/JEFFERSON COUNTY 
METRO GOVERNMENT 

LOUISVILLE GAS AND 
CCOMPANY 

Title: 
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Louisville Gas and Electric Company 

P.S.C. Gas No. 10, Original Sheet No. 90 

Adjustment Clause 
Franchise Fee 

APPLICABILITY 
All gas rate schedules. 

MONTHLY CHARGE 
A surcharge shall be calculated and added to the total bill for gas service for all customers located 
within local governmental jurisdictions which currently or in the future impose municipal franchise 
fees or other local taxes on the Company by ordinance, franchise, or otherwise. Such fees or 
taxes shall be net of any corresponding fees or taxes which are currently included in the base 
charges of each rate schedule. 

The amount calculated shall be applied exclusively to the bills of customers receiving service 
within the territorial limits of the authority imposing the fee or tax. The fee or tax shall be added 
to the customer's bill as a separate item. Where more than one such fee or tax is imposed, each 
of the fees or taxes applicable to each customer shall be added to the bills as separately identified 
items. 

DATE OF ISSUE: July 10, 2015 

DATE EFFECTIVE: February 6, 2009 

ISSUED BY: /s/ Edwin R. Staton, Vice President 
State Regulation and Rates 
Louisville, Kentucky 

Issued by Authority of an Order of the 
Public Service Commission in Case No. 
2009-00549 dated July 30,2010 



Commonwealth of Kentucky

Public Service Commission
211 Sower Blvd.

P.O. Box 615
Frankfort Kentucky 40602-0615

Telephone: (502) 564-3940
Fax: (502) 564-3460

psc.ky.gov

Matthew G. Bevin
Governor

Michael J. Schmitt
Chairman

Charles G. Snavely
Secretary
Energy and Environment Cabinet

Robert Cicero
Vice Chairman

Daniel E. Logsdon Jr.
Commissioner

September 27, 2016

TM/rsTM/rs

RE: Case No. 2016-00347

(Complaints - Rates, Service)
Louisville/Jefferson County Metro Government, Complainant; LG&E Company, Defendant

PARTIES OF RECORD

     This letter is to acknowledge receipt of initial filing in the above case.  The filing was
date-stamped received September 19, 2016 and has been assigned Case No. 2016-00347. In
all future correspondence or filings in connection with this case, please reference the above
case number.  Public comments and responses to public comments regarding this case may be
viewed on the Commission's web site at http://www.psc.ky.gov.

      All documents submitted to the Commission in this proceeding must comply with the rules of
procedure adopted by the Commission found in 807 KAR 5:001. Any deviation from these rules
must be submitted in writing to the Commission for consideration as required by 807 KAR 5:001
(22). Additionally, confidential treatment of any material submitted must follow the requirements
found in 807 KAR 5:001 (13).

      Pursuant to the 2014 revisions to KRS 278.380, beginning on July 16, 2014, the
Commission shall use electronic means to deliver orders. Please ensure a proper email address
is included for each person to be included on the Commission’s official service list.

      Materials submitted to the Commission which do not comply with the rules of procedure, or
that do not have an approved deviation, are subject to rejection by Commission pursuant to 807
KAR 5:001 (3). In order to insure cases are processed in a timely manner and accurate reliable
records are created, please make sure that the rules of procedure are followed.  Should you
have any questions, please contact Renee Smith in the Division of Filings at 502-564-3940.

 

Sincerely,

Talina R. Mathews
Executive Director



 *Denotes Served by Email                                         Service List for Case 2016-00347

*Gregorgy T Dutton
Goldberg Simpson LLC
9301 Dayflower Street
Louisville, KENTUCKY  40059

*Michael J O'Connell
Jefferson County Attorney
Brandeis Hall of Justince
600 West Jefferson St.,  Suite 2086
Louisville, KENTUCKY  40202

*Louisville Gas and Electric Company
220 W. Main Street
P. O. Box 32010
Louisville, KY  40232-2010

*Louisville Gas and Electric Company
Louisville Gas and Electric Company
220 W. Main Street
P. O. Box 32010
Louisville, KY  40232-2010



GOLDBERG 
SIMPSON 

October 4, 2016 

Talina Mathews 
Executive Director 
Public Service Commission 
PO Box 615 
Frankfort, Kentucky 40602-0615 

Gregory T. Dutton 
9301 Dayflower Street 

Prospect, KY 40059 
Telephone: (502) 589-4440 
Facsimile: (502) 581-1344 

gdutton@goldbergsimpson.com 

OCT 6 2016 

PUBLIC SEGVICE 
COMMI::.SION 

RE: Louisville/Jefferson County Metro Government v. Louisville Gas and Electric Company, 
Case o. 2016-00347. 

Dear Ms. Mathews, 

Please accept for filing on behalf of Louisville/Jefferson County Metro Government, the 
enclosed Motion for Use of Electronic Filing Procedures. The filing includes 10 copies, plus an 
original , per 807 K.AR 5:001 , Section 7. Please feel free to contact me if you have any questions 
about anything contained herein . 

Very truly yours, 

G-~~-~ 
Gregory T. Dutton 
Goldberg Simpson, LLC 



Commonwealth of Kentucky 
Before the Public Service Commission 

In the Matter of: 

Louisville/} efferson County Metro Government 

Complainant, 

v. 

Louisville Gas and Electric Company 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 
2016-00347 

MOTION FOR USE OF ELECTRONIC FILING PROCEDURES 

Pursuant to 807 KAR 5:001, Section 8, Louisville/ Jefferson County Metro Government 

("Louisville") moves that the Public Service Commission ("the Commission") require the use of 

electronic filing procedures in this proceeding. In support of its motion, Louisville states: 

1. 807 KAR 5:001, Section 8 (hereafter "Section 8") permits an applicant to elect the use of 

electronic filing procedures in a proceeding. While those Rules suggest a preference for 

election to use electronic filing in advance of the initial filing, the regulation does not 

prohibit a party from seeking permission to proceed under Section 8 after the proceeding 

has been initiated. 

2. Recently, the Commission found good cause to allow an Application for a Declaratory 

Order to proceed under Section 8 after the proceeding had been initiated and a party had 

moved for intervention. Case No. 2016-00317, Order dated Sept. 14, 2016. Thus, 

allowing the case at hand to proceed under Section 8 would be consistent with prior 

Commission precedent. 
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3. While Section 8 anticipates the use of electronic filing procedures where the initial filing 

is an application, that fact should not bar a complaint case from proceeding under the 

Section 8 procedures. 

4. The proceeding statement is all the more true in the present instance, where both parties 

to the complaint are represented by counsel experienced with the procedures required 

under Section 8. As such, the defendant, Louisville Gas & Electric Co., will not 

experience any prejudice by proceeding under Section 8. 

5. In an effort to avoid delay in the resolution of Case No. 2016-00137 and the initiation of 

the case at hand, Louisville felt it appropriate to file all documents simultaneously, which 

prevented filing an election to use electronic filing procedures seven (7) days in advance 

as imagined by 807 KAR 5:001, Section 8(2). 

6. Authorized representatives of Louisville have registered with the Public Service 

Commission and are authorized to make electronic filings with the Public Service 

Commission. Additionally, they possess the facilities to receive electronic transmissions. 

7. Pursuant to KRS § 278.380, Louisville waives any right to service of Public Service 

Commission orders by mail for purposes of this proceeding only. 

WHEREFORE, Louisville moves the Commission to issue an Order designating this proceeding 

as an electronic filing proceeding under 807 KAR 5:001, Section 8. 
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Respectfully submitted, 

Tl\3 -C)'col\"9\\ ':!1 
Michael J. O'Connell G\{J 
Jefferson County Attorney's Office 
Brandeis Hall of Justice 
600 West Jefferson Street, Suite 2086 
Louisville, KY 40202 
Mike. OConnell@louisvi lleky. gov 

Gregory T. Dutton 
Goldberg Simpson, LLC 
930 1 Dayflower Street 
Prospect, Kentucky 40059 
Telephone: 502-589-4440 
gdutton@goldbergsimpson.com 

CERTIFICATE OF SERVICE 
This is to certify that a true and accurate copy of this document has been served via electronic 
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Commonwealth of Kentucky 
Before the Public Service Commission 

RECEIVt:u 
OCT 6 2016 

In the Matter of: 

ELECTRONIC APPLICATION OF LOUISVILLE GAS ) 
AND ELECTRIC COMPANY FOR A DECLARATORY ) 
ORDER REGARDING THE PROPER METHOD OF ) 
MUNICIPAL FRANCHISE FEE RECOVERY ) 

AND 

In the Matter of: 

Louisville/Jefferson County Metro Government 

Complainant, 

v. 

Louisville Gas and Electric Company 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

PUBLIC SERVICE 
COMMISSION 

Case No. 
2016-00137 

Case No. 
201 6- 00347 

LOUISVILLE/JEFFERSON COUNTY METRO GOVERNMENT 
REPLY TO LOUISVILLE GAS AND ELECTRIC COMPANY'S RESPONSE TO 

MOTION TO DISMISS OR IN THE ALTERNATIVE INCORPORATE 

Comes now The Louisville/Jefferson County Metro Government ("Louisville Metro"), 

and replies to the Louisville Gas and Electric Company ("LG&E") Response to the Louisville 

Metro Motion to Dismiss Case No. 2016-00137, or in the Alternative Incorporate the Record into 

Case No. 2016-00347, and 'in support thereof states as follows : 

1) The Franchise Agreement Anticipated the Louisville Metro Action 

The plain language of the Franchise Agreement clearly indicates both parties' 

anticipation and contemplation that issues related to the gas franchise would be explored in 

1 



an actionfiled by Louisville Metro with the Commission. 1 It makes logical and legal sense to 

allow LG&E to file a case with the Commission if for some reason Louisville Metro did not. 

Curiously, that is not the circumstance at hand. It appears the reasonableness Louisville 

Metro exhibited in agreeing to a reservation of LG&E's rights is now being used against 

Louisville Metro, despite the parties' clear intent and the plain language of the Franchise 

Agreement. 

2) KRS § 278.260 Governs Adjudication of the Issues at Hand 

While LG&E argues that Southern Bell Telephone & Telegraph co. v. City of Louisville 

does not mandate the use of the complaint procedure, it appears to Louisville Metro that the 

Commission considers this to be settled law.2 In the 2013 Edition of"Laws Affecting Public 

Utilities in the Commonwealth of Kentucky Annotated," which is distributed by the 

Commission, the KRS § 278.260 (Jurisdiction over Complaints) Notes to Decisions number 

five (5),' is titled "Cities."3 The "Cities" Note only references one case and provides "When 

cities seek a change in public utility rates for franchised utilities, they MUST follow the 

procedure prescribed by this section, the same as others permitted to file complaints. 

Southern Bell Tel. & Tel. Co. v. Louisville."4 (Emphasis added). According to this 

Commission Publication, and contrary to LG&E's assertion, the complaint procedure is the 

ONLY procedure available to Louisville Metro to challenge LG&E's franchise fee recovery 

1 "This Franchise Agreement contemplates that Louisville Metro reserves the right to challenge the Company's 
method of recovery of the Franchise Fee at the Kentucky Public Service Commission or any other court of 
competent jurisdiction." 
2 !d. (citing Southern Bell Telephone & Telegraph Co. v. City of Louisville, 96 S.W.2d 695 (Ky. 1936)). 
3 Laws Affecting Public Utilities in the Commonwealth of Kentucky Annotated (Matthew Bender & Company 
2013). 
4 /d. at 145. 
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methods. Thus, the Commission should exercise its authority under 807 KAR 5:001, Section 

19(7), and dismiss the LG&E application. 

3) LG&E's Legal Issue is Best Addressed by the Louisville Metro Complaint Proceeding 

LG&E's assertion that the issues in the Louisville Metro Complaint and LG&E 

Application are duplicative is without grounds. The plain reading of the issues clearly 

illustrates the opposite interpretation than the one offered by LG&E. LG&E asserts that the 

application raises two issues: 1) "LG&E must abide by its tariff," and 2) "LG&E's tariff 

requires recovery of municipal franchise fees as a line-item charge."5 Louisville Metro 

makes three claims in its Complaint: 1) "It is Improper to Allow LG&E to Directly Pass the 

Cost of a Franchise Fee Onto LG&E Gas Customers as a Utility Bill Line Item," 2) "If the 

Commission allows LG&E to Pass the Cost of a Franchise Fee Directly to Customers, then 

All LG&E Gas Customers Receiving the Benefit of the Louisville Rights-of-Way Should Pay 

the Franchise Fee," and 3) "If the Commission Allows LG&E to Pass the Cost of a Franchise 

Fee Directly to Customers, then the Franchise Fee Should be Collected Throughout 

Louisville." The first claim by Louisville Metro clearly encompasses the legal issue raised 

by LG&E. However, the second and third claims are separate and distinct arguments that 

LQ&E did not raise in its application. This point is best illustrated by the Venn diagram 

provided below. In summary, LG&E's issue regarding the inclusion of the fee as a line item 

on customer's bills is clearly non-duplicative of the second and third claims made by 

Louisville Metro. 

5 LG&E Response at 5. 
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Louisville 
Metro 
Issues# 2 
and#3 

4) Judicial Economy is Best Served by Dismissal of Case No. 2016-00137 

LG&E's Response completely fails to address the fact that judicial economy is best 

served by dismissal of the LG&E Application. Nowhere in the LG&E response does it 

address the fact that "litigating the same issue on two different procedural tracks and in two 

different cases before the Commission is a waste ofthe Commission's time and resources."6 

Instead, they launch a collateral attack claiming "a party could obtain dismissal of an action 

merely by filing a second action."7 LG&E knows that argument is completely without merit. 

The Commission has sole jurisdiction to dismiss or consolidate any action, a party can 

merely request these actions of the Commission, not command them. 8 The fact remains 

undisputed by LG&E, that judicial economy is best served by dismissing the declaratory 

action and allowing all the issues raised by both LG&E and Louisville Metro to be 

adjudicated simultaneously in Case No. 2016-00347. 

6 Motion to Dismiss at 4. 
7 LG&E Response at 6. 
8 KRS § 278.040(3) ("The Commission may adopt ... reasonable regulations to implement the provisions ofKRS 
Chapter 278); 807 KAR Section 4(14)(a) ("The Commission may order two (2) or more proceedings involving 
similar question oflaw or fact to be consolidated where rights of the parties or fact to be consolidated where rights 
of the parties or the public interest will not be prejudiced"). 
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5) LG&E Will Not be Prejudiced by Dismissal of Case No. 2016-00137 

LG&E asserts that if the Commission elects to consolidate the actions, the complaint 

should be consolidated into. the declaratory action. As support for this request, LG&E argues 

that the cases have "similar legal issues."9 However, as discussed above, only one of the 

legal issues is similar. Two of the issues put forward by Louisville Metro are distinctly 

different from the issue put forward by LG&E. 807 KAR 5:001, Section 4(14) allows for 

consolidation of cases "where rights of the parties or the public interest will not be 

prejudiced." Significantly, LG&E does not argue that its rights will be prejudiced by 

consolidation of the cases into the LG&E complaint. The only real argument LG&E puts 

forth regarding this issue seems to be "we were first," which is irrelevant. Denying 

Louisville Metro the right to bring a complaint action against LG&E (which the terms of the 

Franchise Agreement clearly contemplated) in the manner and timing Louisville Metro sees 

fit to bring the action would undoubtedly prejudice Louisville Metro. The differences in the 

procedures controlling a complaint proceeding and an application for a declaratory order 

proceeding are significant, including the opportunity for a Hearing. As such, Case No. 2016-

00317 should either be dismissed, or incorporated into Case No. 2016-00347 and then 

dismissed. 

WHEREFORE, Louisville moves the Commission to dismiss the LG&E Application filed in 

Case No. 2016-00137, or in the alternative, to incorporate the record of Case No. 2016-00137 

into Case No. 2016-00347, and then dismiss Case No. 2016-00137. 

9 LG&E Response at 6. 
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Respectfully submitted, 

(:u~o'(l 
Michael J. O'Connell 1 
Jefferson County Attorney's Office 
Brandeis Hall of Justice 
600 West Jefferson Street, Suite 2086 
Louisville, KY 40202 
Telephone: 502-574-5772 
M ike.OConnell@louisvilleky.gov 

Gregory T. Dutton 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospect, Kentucky 40059 
Telephone: 502-589-4440 
gdutton@goldbergsimpson.com 
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GOLDBERG 
SIMPSON 

October 7, 2016 

Talina Mathews 
Executive Director 
Public Service Commiss ion 
PO Box 615 
Frankfort, Kentucky 40602-0615 

Gregory T. Dutton 
930 I Daytlower Street 

Prospect, KY 40059 
Telephone: (502) 589-4440 
Facsimile: (502) 581 -1344 

gdutton@goldbergsimpson.com 

,...,v ;-) t:.., 
ncr 11 2016 

h'"' C SEilVICE 
co~ .... :/SSION 

RE: Louisville/Jefferson County Metro Government v. Louisville Gas and Electric Company, 
Case o. 2016-00347. 

Dear Ms. Mathews, 

Please accept for filing on behal f of Louisville/Jefferson County Metro Government, the 
enclosed Errata Fi ling. Enclosed you will find 10 copies and an original of the filing. Please fee l 
free to contact me if you have any questions about anything contained herein. 

Very truly yours, 

C~\. 
Gregory T. Dutton 
Goldberg Simpson, LLC 



REr~-~\. ~D" .\ .. <.::.) Jt::. 
Commonwealth of Kentucky 

Before the Public Service Commission OCT 11 2016 

In the Matter of: PUBLIC s::.:-~.VICE 
COMMISSION 

Louisville/Jefferson County Metro Government 

Complainant, 

v. 

Louisville Gas and Electric Company 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 
2016- 00347 

LOUISVILLE/JEFFERSON COUNTY METRO GOVERNMENT 
ERRATA FILING 

Comes now The Louisville/Jefferson .County Metro Government ("Louisville Metro"), 

hereby gives notice of the filing of the following corrections to the Louisville/Jefferson County 

Metro Government Reply to Louisville Gas and Electric Company's Response to Motion to 

Dismiss or in the Alternative Incorporate: 

1. Onpage 1: 

• In the heading -change 2016-0013 7 to 2016-00317 

• In the opening paragraph-change 2016-00137 to 2016-00317 

2. Onpage4: 

• Title of Section 4 -change 2016-0013 7 to 2016-00317 

3. On page 5: 

• Title of Section 5 -change 2016-0013 7 to 2016-00317 

• The second line of the last paragraph, two instances - change 2016-0013 7 

to 2016-00317 

• The fmalline of the last paragraph - change 2016-0013 7 to 2016-00317 
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WHEREFORE, 

Respectfully submitted, 

~)- 0 'Co""c~ ~rf 
00 

Michael J. O'Connell 
Jefferson County Attorney's Office 
Brandeis Hall of Justice 
600 West Jefferson Street, Suite 2086 
Louisville, KY 40202 
Telephone: 502-574-5772 
Mike.OConnell@louisvilleky.gov 

Gregory T. Dutton 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospect, Kentucky 40059 
Telephone: 502-589-4440 
gdutton@goldbergsimpson.com 
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Allyson K. Sturgeon, Esq. 
Robert M. Conroy 
Louisville Gas & Electric Co. 
220 West Main Street 
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allyson.sturgeon@lge-ku.com 
robert. conroy@! ge-ku. com 

Kendrick R. Riggs, Esq. 
Stoll Keenan Ogden PLLC 
2000 PNC Plaza 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

LOUISVILLE/JEFFERSON COUNTY METRO 
GOVERNMENT 

VS. 

LOUISVILLE GAS AND ELECTRIC COMPANY 

ORDER 

) 
) 
) 
) 
) 
) 

CASE NO. 
2016-00347 

On September 19, 2016, Louisville/Jefferson County Metro Government 

("Louisville Metro") filed a complaint against Louisville Gas and Electric Company 

("LG&E") setting forth three claims in opposition to LG&E's proposed method for 

recovering the cost of a franchise fee under a gas franchise agreement entered into 

between Louisville Metro and LG&E on August 30, 2016 ("2016 Franchise Agreement"). 

Under LG&E's existing Tariff Sheet No. 90, any franchise fee shall be recovered by a 

surcharge from "all customers located within local governmental jurisdictions" imposing 

the fee and "shall be added to the customer's bill as a separate item." 

Louisville Metro's first claim is that the franchise fee should be paid for by LG&E 

and not passed directly on to customers. Louisville Metro's second claim is that if the 

Commission determines that the cost of the franchise fee can be passed directly to 

customers, all of LG&E's gas customers benefit from the Louisville rights-of-way and, 

thus, all LG&E gas customers should pay the fee, irrespective of whether they are 

located within or outside of Jefferson County. Louisville Metro asserts that LG&E is 

proposing to collect the franchise fee only from certain gas customers within Jefferson 



'\. 

County and that to do so is unfair and contrary to cost-of-service principles. Louisville 

Metro points out that LG&E has gas customers in Oldham, Bullitt, Spencer, and Shelby 

counties who receive the benefit of gas service from pipes and mains located under 

Louisville Metro's rights-of-way. In support of this second claim, Louisville Metro 

specifically alleges that: 

The franchise fee is based on the volume of gas passing 
through the pipes located in the Louisville rights-of-way. 
Thus, each customer can be charged the franchise fee 
based on individual usage. This allows for a fair, just, and 
reasonable allocation of cost to customers based on their 
volumetric use of the rights-of-way, whether those customers 
are located in Jefferson County or a surrounding County. 
With this means of calculating the franchise fee, there is no 
basis for concern regarding whether a customer is paying for 
a cost they themselves did not create.1 

Louisville Metro's third claim is that LG&E should be required to recover costs 

associated with the franchise fee from all of its gas customers who reside within "the 

geographic and jurisdictional borders of Louisville [Metro],"2 including those Louisville 

Metro areas outside of the urban service districts and the unincorporated municipalities. 

To permit LG&E to do otherwise would, according to Louisville Metro, allow some LG&E 

gas customers within the Louisville Metro area to receive the benefits of Louisville 

Metro's rights-of-way without paying any portion of the franchise fee. Louisville Metro 

alleges that such a practice is unfair, unjust, unreasonable, and discriminatory. 

Having reviewed the complaint and being otherwise sufficiently advised, the 

Commission finds that 807 KAR 5:001, Section 20(4)(a), requires us to review each 

formal complaint upon its filing to determine whether the complaint establishes a prima 

1 Com plaint at 11 37. 

2 Complaint at 1]43. 
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facie case and conforms to the regulatory requirements set forth in 807 KAR 5:001, 

Section 20(1 ). That regulation requires that a formal complaint shall state "[f]ully, 

clearly, and with reasonable certainty, the act or omission, of which complaint is made, 

with a reference .. . to . .. other matters, or facts, if any, as necessary to acquaint the 

commission fully with the details of the alleged failure .... " A complaint establishes a 

prima facie case when, on its face, it states sufficient allegations that, if uncontradicted 

by other evidence, would entitle the complainant to the requested relief. If a complaint 

fails to establish a prima facie case, the regulation provides that the complainant be so 

notified and allowed an opportunity to amend the complaint within a specified time. 

The Commission further finds that Louisville Metro's complaint neither conforms 

to the requirements of 807 KAR 5:001 , Section 20(1 ), nor establishes a prima facie 

case. Regarding the regulatory requirements of 807 KAR 5:001 , Section 20(1 ), the 

complaint alleges that "[h]istorically, LG&E has only collected the franchise fee from the 

urban services district and unincorporated areas of Jefferson County"3 anq that 

"Louisville is unique in the Commonwealth in that dozens of municipalities are located 

within the geographic and jurisdictional borders of Louisville."4 Louisville Metro further 

alleges that it is LG&E's intent to collect the franchise fee at issue only from gas 

customers who resides with the "urban services district and the unincorporated areas of 
. 

Louisville, thus excluding all LG&E gas customers located outside those two areas but 

within Louisville from collection of the fee."5 The complaint , however, does not include 

3 Compliant at 1]42. 

4 Complaint at 1]43. 

5 Complaint at 11 44. 
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sufficient facts to acquaint the Commission fully with the details of Louisville Metro's 

claims. Specifically, the complaint includes no definition or description of either an 

urban service district or an unincorporated area, and does not describe the extent of the 

jurisdictional authority of Louisville Metro in each of those areas. Further, the complaint 

does not provide any description of the jurisdictional authority of Louisville Metro in the 

areas that are not within the urban service district and the unincorporated areas but that 

are within Jefferson County. The Commission will allow Louisville Metro an opportunity 

to amend its complaint to include the facts necessary to fully explain the details of its 

claims. 

With respect to the establishment of a prima facie case, one of Louisville Metro's 

primary claims is that LG&E's gas customers in Jefferson County outside of Louisville 

Metro, as well as those gas customers in Oldham, Bullitt, Spencer, and Shelby counties, 

receive the benefit of "gas that travels through the pipes and mains located under the 

Louisville rights-of-way,"6 but those customers will not be required under LG&E's tariff 

to pay for the franchise fee. Louisville Metro asserts that this method of collecting the 

franchise fee by LG&E is unjust, unfair, and unreasonable and that all gas customers 

who benefit from Louisville Metro's rights-of-way should be responsible for their portion 

of the franchise fee. Louisville Metro, however, provided no support in its complaint for 

the allegation that all LG&E gas customers receive their gas through mains located 

under Louisville Metro's rights-of-way. In the absence of such supporting evidence, the 

Commission finds that Louisville Metro's complaint contains insufficient allegations to 

entitle it to the relief requested therein, and the complaint, therefore, does not establish 

a prima facie case. The Commission, in accordance with 807 KAR 

6 Complaint at~ 36. 
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Section 20(4)(a}(1 ), will provide Louisville Metro an opportunity to amend its complaint 

to provide support for the allegation that all LG&E gas customers receive their gas 

through mains located under Louisville Metro's rights-of-way. 

IT IS THEREFORE ORDERED that: 

1. Louisville Metro's complaint is rejected for failing to conform to the 

requirements of 807 KAR 5:001 , Section 20(1 )(c) , and for failing to state a prima facie 

case. 

2. Louisville Metro shall have 20 days from the date of this Order to file an 

amended complaint with the Commission that conforms to the requirements of 807 KAR 

5:001, Section 20(1 ), and that states a prima facie case. 

By the Commission 

ENTERED 

OCT 1 9 2016 
KENTUCKY PUBLIC 

SERVICE COMMISSION 

Case No. 2016-00347 
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GOLDBERG 
SIMPSON 

November 8, 2016 

Talina Mathews 
Executive Director 
Public Service Commission 
PO Box 615 
Frankfort, Kentucky 40602-0615 

Gregory T. Dutton 
930 I Daytlower Street 

Prospect, KY 40059 
Telephone: (502) 589-4440 
Facsimile: (502) 581-1344 

gdutton@goldbergsimpson.com 

REr ~~ !
Nov o 9 zo16 

PUBL I __,E: 
C01 11\11SSION 

RE: Louisville/Jefferson County Metro Government v. Louisville Gas and Electric Company, 
Case No. 2016-00347. 

Dear Ms. Mathews, 

Please accept for filing on behalf of Louisville/Jefferson County Metro Government, the 
enclosed Amended Complaint. The filing includes 3 copies, plus an original , per 807 KAR 5:00 I, 
Section 20(3) . Please feel free to contact me if you have any questions about anything contained 
herein . 

Very truly yours, 

'~'· Gregory T. Dutton 
Goldberg Simpson, LLC 



In the Matter of: 

Commonwealth of Kentucky 
Before the Public Service Commission 

Louisville/Jefferson County Metro Government ) 
) 
) 
) 
) 
) 
) 
) 
) 

RECF:I'tt:D 
NOV 0 9 2016 

PUBLIC SERVICE 
COMMISSION 

Complainant, 

v. 

Louisville Gas and Electric Company 

Defendant. 

AMENDED COMPLAINT 

Case No. 
2016- 00347 

The Louisville/Jefferson County Metro Government ("Louisville Metro"), pursuant to 
KRS 278.030, KRS 278.040, KRS 278.160, KRS 278.200, KRS 278.260, KRS 278.270, KRS 
67C, 807 KAR 5:001 Section 19, and 807 KAR 5:001 Section 20, submits its Amended 
Complaint to the Kentucky Public Service Commission ("Commission") against Louisville Gas 
and Electric Company ("LG&E") regarding its Franchise Agreement with Louisville Metro, and 
in support thereof states as follows: 

PARTIES 

1. The complainant is the Louisville/Jefferson County Metro Government, whose address is 

601 West Jefferson Street 
Louisville, KY 40202 

2. Counsel for Complainant is: 

Michael J. O'Connell, Jefferson County Attorney 
Brandeis Hall of Justice 
600 West Jefferson Street, Suite 2086 
Louisville, KY 40202 

Gregory T. Dutton, Esq. 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospect, KY 40059 

3. The Defendant is Louisville Gas and Electric Company, whose address is: 

220 West Main St. 
Louisville, KY 40232 
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APPLICABLE LAW 
_._) . 

4. "No ... gas ... company, within a city or town, shall be permitted or authorized to ... lay its 

-pipes or mains... along, over, under or across the streets, alleys or public grounds of a 

city or town, without the consent of the proper legislative bodies or boards of such city or 

town being first obtained." KY. Const. § 163. 

5. "Before granting such franchise or privilege for a term of years, such municipality shall 

first, after due advertisement, receive bids therefore publicly,. and award the same to the 

highest and best bidder. .. " KY. Const. § 164. 

6. "[ A]ll rights, privileges and obligations arising out of any such contract, franchise or 

agreement ... shall be subject to the jurisdiction and supervision of the Commission." 

KRS 278.200. 

7. "The Commission shall have original jurisdiction over complaints as to rates or service of 

any utility, and upon a complaint in writing made against any utility by any person ... that 

regulation, measurement, practice or act ... is unreasonable or unjustly discriminatory ... 

the Commission shall proceed to make such investigation as it deems necessary or 

convenient." KRS 278.260. , 

8. When cities seek a change in public utility rates for franchised utilities, they must follow 

the procedure prescribed in KRS 278.260. Southern Bell Telephone & Telegraph Co. v. 

City of Louisville, 96 S.W.2d 695 (Ky. 1936). 

9. The Commission may change, establish or enforce any rate or service standard of any 

utility that has been fixed by franchise agreement between a utility and city. KRS 

278.200. 

2 



10. Every utility may demand, collect and receive fair, just anq reasonable rates for the 

services rendered or to be rendered by it to any person. KRS 278.030. 

11. Michael J. O'Connell, in his capacity as the Jefferson County Attorney, has authority to 

bring this action on behalfofLouisville Metro. KRS 67C.115; KRS 69.210. 

12. The Louisville/Jefferson County Metro Government is a consolidated local government 

·formed under the statutes provided at KRS 67C.101 to KRS 67C.137. · 

13. A consolidated local government, including the Louisville/Jefferson County Metro 

Government, "possess[es] the greater powers conferred upon, and is subject the lesser 

restrictions applicable to, county gove~ent and cities of the first class under the 

Constitution and general laws ofthe(Commonwealth ofKentucky." KRS 67C.101(2)(d). 

14. "The powers of the consolidated local government shall be construed broadly in favor of 

the consolidated local government." KRS 67C.l01(4). 

15. A consolidated local government, including the Louisville/Jefferson County Metro 

·~ 
Government, "shall have power and jur.isdiction throughout the total area embraced by 

the officialjurisdictional boundaries ofthe county." KRS 67C.101(5). 

16. The specific mention of, or failure to mention, of particular powers granted to a 

consolidated government "shall not be construed as liiniting in any way the general or 

specific powers of a consolidated local government." KRS 67C.1 01 ( 4 ). 

17. The legislative council ofthe Louisville/Jefferson County Metro Government consists of 

members nominated and elected from each of the twenty-six districts comprising 

Louisville Metro. KRS 67C.l03.1 

18. Only one council member is elected from each council district, and they serve a term of 
I. 

four (4) years. KRS 67C.l03. 

1 For reference, see Exhibit 1, Metro Council Districts in Jefferson County. 
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19. All legislative powers of the consolidated City of Louisville and Jefferson County are 

vested in the council of Louisville/Jefferson County Metro Government and include the 

power to enact ordinances, orders, and resolutions. All residents within Jefferson County, 

including those within smaller municipalities have representation on Louisville Metro 

Council. KRS 67C.103. 

20. The Louisville/Jefferson County Mayor is the chief executive of the consolidated local 

government formed under the provisions of KRS 67C, and as such has all the power and 

authority that the mayor of a first class city and the county judge/executive exercised 

prior to the consolidation ofthe City of Louisville and Jefferson County. KRS 67C.105. 

21. All municipalities located within Jefferson County pre-merger remain incorporated 

following the merger and able to exercise the powers applicable to cities of the class to 

which they have been assigned? KRS 67C.111. 

22. Upon complaint, if the Commission finds that any rate is unjust, unreasonable, or unjustly 

discriminatory the Commission shall prescribe a just and reasonable rate to be followed 

in the future. KRS 278.270. 

STATEMENT OF FACTS 

23. The Louisville Metro Council, via ordinance No. 132, Series 2016, created a franchise for 

the transmission, distribution, transportations and sale of gas. 

24. On June 6, 2016, the Commission granted a Certificate of Public Convenience and Need 

authorizing LG&E to bid on the franchise offered by Louisville Metro for natural gas 

transmission and distribution service. Application Of Louisville Gas And Electric 

2 For reference, see Exhibit 2, Incorporated Cities in Jefferson County. 
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Company For A Certificate Of Public Convenience And Necessity Authorizing LG&E To 

Bid On A Gas Franchise Established By The Legislative Council Of Louisville/Jefferson 

County Metro Government, Case No. 2016-00193. 

25. On August 25, 2016, the Louisville Metro Council passed Ordinance No 214, Series 

2016, accepting the bid submitted by LG&E for a gas franchise. The Franchise 

Agreement between Louisville Metro and LG&E (hereinafter the "Franchise 

Agreement") was executed by the parties on August 30, 2016. Exhibit 8. 

26. In general, a franchise fee is the "rent" a city charges a utility for the privilege of being 

the exclusive provider of a service for the given area, and the privilege of using the city's 

rights-of-way to that end. 

27. S~ction ll(b) of the Franchise Agreement provides for a fee of "six percent (6%) of 

forty-three cents ($0.43) per thousand cubic feet (mcf) of gas as described 'in Section 

11(a) above." This equates to 2.58 cents ($0.0258) per mcf. 

28. Section ll(a) further explains the calculation of mcf as "each thousand cubic foot (mcf) . 

of gas utilizing the company's pipe, pipeline, main, pumping stations or other means to 

transport, whether for transmission or distribution, for the purpose of proving natural gas 

service to customers as a local distribution company within the Franchise Area (using the 

measured mcf of gas delivered to customers as a substitute)." 

29. Based on information and belief, most, if not all, of LG&E's gas passes through the 

Louisville Metro rights-of-way. 

30. LG&E's service territory radiates outward from Louisville Metro into surrounding 

counties. Exhibit 4, Natural Gas Distribution Areas. Many, if not all, of the LG&E gas 
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customers outside of Louisville Metro rely on Louisville Metro's rights-of-way to ensure 

delivery of natural gas. 

31. Prior to the merger of the City of Louisville and Jefferson County, eighty-four 

municipalities existed within Jefferson County, other than the City of Louisville. 

Currently, eighty-two of those municipalities remain within the jurisdictional borders of 

Louisville Metro .. Exhibit 2. 

32. With the exception of four municipalities, the remaining municipalities are essentially 

land-locked within the Louisville Metro. Prospect and Coldstream sit on the 

Jefferson/Oldham County border. Green Spring shares a border with Prospect and 

Worthington Hills shares a border with Coldstream. · For the other 78 municipalities, 

unless there is a facility within the municipalities producing natural gas, it is physically 

impossible for those municipalities to receive natural gas service without utilizing 

Louisville Metro's rights-of-way. See exhibit 2. 

33. The additional information necessary to prove with certainty that those four 

municipalities use the Louisville Metro rights-of-way has. been requested from both the 

Commission and LG&E. As yet, the requested information has not been produced. 

34. Louisville Metro has sought from both,the Company and the Commission maps and other 

evidence depicting the LG&E distribution system. See Exhibit 6, Open Records Request 

to Commission, and Exhibit 7, email exchange between Jefferson County Attorney's 

Office and counsel for LG&E. The Company is obligated under the Franchise 

Agreement, Sections 7(a) an~ ll(t) to provide such information to Louisville Metro upon 

request. Exhibit 8. However, neither the Commission nor LG&E has produced the 

requested information as of this date. 
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35. Section 12 of the Franchise Agreement provides for the Kentucky Public Service 

Commission to serve as the forum to resolve any disputes between Louisville Metro and 

LG&E regarding the calculation or recovery of the gas franchise fee. 

CLAIMS 

Claim 1: It is Improper to Allow LG&E to Directly Pass the Cost of a Franchise Fee Onto 

LG&E Gas Customers as a Utility Bill Line Item. 

36. Muhammed Ali once said, "Service to others is the rent you pay for your room here on 

earth." Unfortunately, LG&E doesn't _seem to want to pay its fair share of the rent. 

3 7. LG&E' s Tariff Sheet No. 90 providing that any franchise "fee or tax shall be added to the 

customer's bill as a separate item" is unfair, unjust, and unreasonable. Exhibit 9. 

38. LG&E reported in its 2015 Annual Report a net annual income of $42,777,577. 

39. A franchise is a privilege conferred, in this instance, by the government (people) of 

Louisville Metro . 

. 40. LG&E extracts a significant financial benefit for the use of Louisville Metro's rights-of

way, and LG&E should not be allowed to simply pass a franchise fee on to the captive 

ratepayers residing within Louisville Metro. 

41. The intention of KY. Const. §§ 163 and 164 is to require a utility to pay rent for the use 

of a Kentucky municipalities rights-of-way. The intention was not for the utility to pass 

that cost directly on to the ratepayers. 

42. The Kentucky Court of Appeals recently found that "[t]hrough enactment of Section 164, 

the drafters of our Constitution envisioned that local governments would receive valuable 
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consideration in exchange for the granting of the utility franchises." City of Florence, 

Kentucky v. Flanery, No. 2013-CA-001112-MR, (Ky. App. Nov. 7, 2014), 

http://opinions.kycourts.net/COA/2013-CA-001112.pdf, disc. review granted, 2015-SC-

000181 (Ky. 2016), oral arguments scheduled, Sept. 15, 2016; referencing Ky. Utilities 

Co. v Bd. ofComm'rs ofCity of Paris, 254 Ky. 527,71 S.W.2d 1024 (1933). 

43. Crucially, the valuable consideration must come from the utility, otherwise there is no 

measurable cost to the utility. In essence, they are receiving the benefit of the public 

rights-of-way for free. 

44. In considering this dilemma, the Boyd Circuit Court found "if the defendant is allowed to 

pass the cost of the franchise along to the customers then it will have gotten the valuable 

privilege of using the city's rights-of-way for free. Surely this cannot be right." City of 

Ashland v. Columbia Gas of Ky., Inc., No. 93-CI-458, (Boyd Cir. July 7, 1995), aff'd, 

(Ky. App. 1996), disc. review denied (Ky. 1997)(Emphasis added). 

45. On appeal of that decision, the Kentucky Court of Appeals agreed, stating "we believe 

the posture of this case on appeal raises a single narrow issue regarding the sale of utility 

franchises by cities, i.e. whether a city possess the legal right to force a utility, when 

submitting a bid for the purchase of a franchise, to contractually agree to absorb the cost 

of the franchise as a normal operating expense. We conclude. that a city does possess 

such a right. Hence, we affirm." Columbia Gas of Ky., Inc. v. City of-Ashland, No. 95-

CA-2127-MR, (Ky. App. July 19, 1996), http://opinions.kycourts.net/COA/1995-CA-

002127.pdf, disc. review denied (Ky. 1997). 

46. More recently, the Boyd Circuit Court, while declining to address the KY Court of 

Appeals decision in Ashland, found that KRS 278.160 prohibits utilities from deviating 
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from the terms of tariffs, and that the Commission holds exclusive jurisdiction over the 
\ 

approval of tariffs. Ashland v. Ky. Power Co., No 11-CI-00902, (Boyd Cir. Sept. 25, 

2013). Therefore, the Commission is the proper venue for challenging the fair, just, and 

reasonableness of a tariff mandating the inclusion of a franchise. fee on customer bills. 

47. In summary, the meaning of the constitutional provisions has become divorced from the . 

original intent over the years. The original intent of the franchise fee is a two-fold 

proposition, the utility pays for the privilege of the monopoly and the use of the publics' 

rights-of-way, and the City gains a financial benefit. Thus, LG&E should not be passing 

the franchise fee directly on to customers. 

Claim 2: If the Commission allows LG&E to Pass the Cost of a Franchise Fee Directly to 

Customers, then All LG&E Gas Customers Receiving the Benefit of the Louisville Metro 

Rights-of-Way Should Pay the Gas Franchise Fee. 

48. LG&E's intended method of collecting the gas franchise fee only from customers located 

in Jefferson County ·is unjust, urifair, and unreasonable. The Commission cannot and 

should not allow a practice whereby LG&E arbitrarily exempts one group of customers 

from a fee that is based on cost of service, to the direct detriment of another group of . 
\_ 

customers. 

49. The Kentucky Court ·of Appeals has previously ruled that "we must look more to whether 

the result is fair, just and reasonable rather than at the particular. methodology used to 

reach the result." National-Southwire Aluminum Co. v. Big Rivers Elec. Corp., 785 

S. W.2d 503 (Ky. App. 1990). 
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50. LG&E intends to, collect the gas franchise fee only within Jefferson County. However, 

LG&E gas customers located in Oldham, Bullitt, Spencer, Shelby, and likely other 

Counties also use gas that travels through the pipes and mains located under the 

Louisville Metro rights.,of-way. 

51. The gas franchise fee is based on the volume of gas passing through the pipes located in 

the Louisville Metro rights-of-way. Thus, each customer can be charged the franchise 

fee based on individual usage. This allows for a fair, just, and reasonable allocation of 

cost to customers based on their volumetric use of the rJghts-of-way, whether those 

customers are located in Jefferson County or a surrounding County. With this means of 

calculating the franchise fee, there is no basis for concern regarding whether a customer 

is paying for a cost they themselves did not create. 

52. Looking at this result in any other context of utility regulation, the Commission would 

not find it fair, just, and reasonable for one group of ratepayers to subsidize service to the 

benefit of another group of ratepayers. Especially where, as it is here, the cost is easily 

and transparently attributable. Yet, that is exactly what LG&E intends to occur in its gas 

territory. 

53. A cost of service study is regularly used in Commission proceedings to ensure that those 

customers receiving the benefit of service are paying a fair, just, and reasonable amount 

for the service. The concept at hand proposed by Louisville Metro is virtually the same. 

Where cost of service can be directly attributed to specific customers, those customers 

should bear their fair, just, and reasonable portion of the franchise fee. 

54. Thus, all LG&E gas customers benefitting from the Louisville Metro rights-of-way 

should contribute to the franchise fee. 
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Claim 3: If the Commission Allows LG&E to Pass the Cost of a Franchise Fee Directly to 

Customers, then the Franchise Fee Should be Collected Throughout Louisville 

55. It is overtly unfair for certain LG&E gas customers to receive the benefit of Louisville 

Metro rights-of-way and the benefits of the Louisville Metro gas franchise fee, yet not 

contribute their fair monetary share to the Louisville Metro gas franchise fee. 

56. Historically, LG&E has only collected the Louisville Metro gas franchise fee from the 

pre-merger City of Louisville, and the post-merger areas of Louisville Metro excluding 

the municipalities. 

57. Louisville Metro is unique in the Commonwealth in that dozens of municipalities are 

located within the geographic and jurisdictional borders of Louisville Metro. This 

situation is a result of the 2003 merger of the City of Louisville and Jefferson County, 

whereby the pre-merger municipalities within Jefferson County retained their status 

following the merger. 

58. LG&E has time after time stated its intention to exclude gas customers located in the 

municipalities from collection of the gas franchise fee. 

59. No Kentucky regulation or statute prevents LG&E from collecting the Louisville Metro 

gas franchise fee from all gas customers located within . Louisville Metro. Indeed, 

LG&E's tariff actually anticipates collecting the fee from all gas customers within 

Louisville Metro. 

69. LG&E Tariff Sheet No. 90 states, "A surcharge shall be calculated and added to the total 

bill for gas service for all customers located within local governmental jurisdictions 

which currently or in the future impose municipal franchise fees or other local taxes on 

the Company by ordinance, franchise, or otherwise." 

11 
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61. Per KRS 278.160(2), "No utility shall... collect ... a greater or less compensation ... than 

that prescribed in its filed schedules." 

62. LG&E itself has acknowledged that "any deviation from LG&E's tariff filed without 

Commission approval would violate the filed-rate doctrine, which the Commission has 

called the 'bedrock of utility regulation." Application of Louisville Gas and Electric 

Company for a Declaratory Order Regarding the Proper Method of Municipal Franchise 

Fee Recovery, Verified Application at 11, Case No. 2016-00317 (internal citations 

omitted). 

63. Despite KRS 278.160(2), Tariff Sheet No. 90, and LG&E's own recognition of the 

importance of the filed rate doctrine, LG&E does not intend to collect the full franchise 

fee in accordance with its tariff. LG&E intends to collect "less compensation ... than that 

prescribed in its filed schedules." 

64. If LG&E collected the fee from "all customers located within local governmental 

jurisdictions which currently... impose municipal franchise fees", then LG&E would 

collect the fee from all gas customers within Louisville Metro, not just a portion of the 

customers. Louisville Metro is the local governmental jurisdiction imposing the gas 

franchise fee, and every citizen of Louisville Metro, including those in the municipalities, 

has representation on the Louisville Metro Council, the franchising authority. Exhibit 3,, 

Incorporated Cities and Metro Council Districts in Jefferson County. 

65. The money raised from the Louisville Metro gas franchise fee is aggregated into the 

City's general fund, from which most Louisville Metro expenditures are funded under 

direction of the Louisville Metro Council. 
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66. Thus, every LG&E gas customer has an elected representative on the body tasked with 

both authorizing the gas franchise fee, and authorizing the expenditure of any funds 

collected as a result of the franchise fee. Exhibit 3 . 

. 67. LG&E gas customers, regardless of their specific location within Louisville Metro, all 

receive benefits from the funds spent by Louisville Metro. Multiple examples of these 

benefits are provided in Exhibit 5, the Affidavit of Doug Hamilton. 

68. As a result of LG&E's anticipated franchise fee collection practices, a specific portion of 

LG&E gas customers will receive the benefits of the Louisville Metro rights-of-way, 

without paying any portion of the gas franchise fee. 

69. The areas of Louisville Metro that LG&E intentionally excludes from collection are 

overwhelmingly located in the more economically advantaged portions of the city. The 

mean household income of Louisville Metro is $63,966, and the mean household income 

of.those areas LG&E chooses to exclude from collection is $102,351. U.S. Census 

Bureau; American Community Survey, 2010-2014 American Community Survey 5.-year 

Estimates. This economic gap highlights the exclusionary and disparate practice 

employed by LG&E when determining from whom to collect the Louisville Metro gas 

franchise fee. 

70. LG&E's biased practice of exempting certain economically-advantaged portions of 

Louisville Metro from collection of the gas franchise fee is vnjustly discriminatory. 

LG&E's intended implementation exempts those customers who can most afford the fee, 

and hoists the burden onto those customers who can least afford it. 

71. LG&E's refusal to collect the gas franchise fee uniformly across Louisville Metro creates 

an unfair, unjust, unreasonable, and discriminatory practice of applying the gas franchise 
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fee to (1) only a portion of the population receiving the benefit of the gas franchise fee, 

and (2) the population least financially equipped to absorb the gas franchise fee. 

PRIMA FACIE CASE 

72. The Commission found in its Order dated October i 9th that Louisville Metro· had not 

included "the facts necessary to fully explain the details of its claims." Specifically, the 

Commission sought clarification on the definition of the "urban service district" or 

"unincorporated areas" of the county, and the jurisdictional authority of Louisville Metro 

·and other areas within Jefferson County. 

73. The urban service district is actually the urban service tax district, as defined by KRS 

67C.147. The boundaries of the district are the former boundaries of the City of 

Louisville, before it merged with Jefferson County. The unincorporated .areas are the 

areas of Jefferson County not confined within one of the smaller mUnicipalities or the 

original City of Louisville. 

74. The terms "urban service district" and "unincorporated areas" were originally used to 

clarify geographic and jurisdictional boundaries, but they seem to have created more 

confusion and less clarity. Those terms have thus been eliminated in this Amended 

complaint. While the jurisdictional authority of every city in the Commonwealth is 

provided by statute, Louisville Metro has attempted to provide m this Amended 

complaint the most relevant legal references to jurisdictional authority. 

75. Under 807 KAR 5:001, Section 20(4)(a) the Commission must determine whether a 

complaint establishes a prima facie case. By Order dated October 19, the Commission 

determined that Louisville Metro's Complaint "contains insufficient allegations to entitle 
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it to the relief requested therein, and the complaint, therefore, does not establish a prima 

facie case." 

76. Black's Law defines "prima facie" as "based on what seems to be true on first 

examination, even though it may later be proved to be untrue." Black's Law Dictionary, 

1Oth ed., 2014. Thus, the assertions and evidence of a Complaint should be taken as truth, 

though they may later be rebutted by the Defendant. 

77. The Commission has previously noted that while the complainant bears the burden of 

proof, "the establishment ofaprimafacie case is not the same as meeting one's burden of 

proof." In the Matter of The Office of Attorney General, Complainant v. Atmos Energy 

Corp., Defendant, Case No. 2005-00057, Order dated Feb. 2, 2006. 

78. In the case referenced above, the Commission afforded the Attorney General an 

opportunity for discovery to further develop the evidentiary record. The Attorney 

General's plight in that instance is analogous to Louisville Metro in this instance. There, 

the Attorney General requested additional information from the utility, but the utility 

refused to provide the necessary information. Here, Louisville Metro has sought 

information which it has a right to under the Franchise Agreement, but to date LG&E has 

yet to produce the information sought. 

79. While Louisville Metro is confident that it has provided the Commission with the facts 

necessary to explain the details of its complaint and sufficient supporting evidence to 

establish a prima facie case, should the Commission determine that additional evidence is 

necessary, Louisville Metro should be afforded an opportunity for discovery as the 

Attorney General was afforded in Case No. 2016-00347. 
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80. In accordance with 807 KAR 5:001, Section 20, and the Commission's Order in this case, 

Louisville Metro has herein provided facts necessary to acquaint the Commission fully 

with the details and sufficient supporting evidence to entitle it to the relief requested and 

therefore, has established a prima facie case. 

PRAYER FOR RELIEF 

WHEREFORE, Louisville Metro respectfully requests that the Commission set a schedule for 

discovery and make a determination that a prima facie case has been established that: 

1. LG&E's practice of placing the franchise fee as a line item on gas customer bills is not 

fair, just, and reasonable; 

2. LG&E's failure to apply the Louisville Metro gas franchise fee to all gas customers 

benefitting from Louisville Metro rights-of-way is not fair, just, and reasonable; and 

3. LG&E's failure to apply the Louisville Metro gas franchise fee to all LG&E gas 

customers benefitting from the gas franchise fee is not fair, just, and reasonable, and is in 

fact discriminatory. 
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Respectfully submitted this November 71h, 2016. 

~£1.\D'C. 
Michael J. O'Connell 
Jefferson County Attorney 
Brandeis Hall of Justice 
600 West Jefferson Street 
Suite 2086 
Louisville, KY 40202 
Telephone: (502) 574-5772 
Mike .OConnell@lou is vi lleky. gov 

Gregory T. Dutton 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospect, Kentucky 40059 
Telephone: (502) 589-4440 
gdutton@goldbergsimpson.com 
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CERTIFICATE OF SERVICE 
This is to certify that a true and accurate copy of this document has been served via electronic 
mail to the persons listed below. 

Allyson K. Sturgeon, Esq. 
Robert M. Conroy 
Louisville Gas & Electric Co. 
220 West Main Street 
Louisville, Kentucky 40202 
allyson.sturgeon@lge-ku.com 
robert. conroy@lge-ku. com 

Kendrick R. Riggs, Esq. 
Stoll Keenan Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
kendrick.riggs@skofrrm.com 

Gregory T. Dutton 
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· Commonwealth of Kentucky 
· Before the Public Service Coinmission 

. In the Matter of: 

· Louisville/J effersoil County Metro Government : ) 
) 

Qomplainant, ) · 
) 

~ ' ) 
) 

Louisville Gas and Electric Company ) 
) 

Defendant. ) 

Affidavit of Doug H~miilton 
. ·~· 

Case No. 
2016~ 00347 

I, Doug Hamilton, Chief of Public Services of Louisville/Jefferson County Metro.·· 

Government (Louisville Metro), state as follows: . 

1. In my position as Chief otPubiic Services i am resp6ns1ble for overseeing the Louisville 
. . . . . . . 

Fire Department, Emergency Medical SerVices, Emergency Management Agency/ · 
l: 

Metrosafe, Public Works and Assets, Codes and Regulations, and Metro Animal . · 

Services. My authority extends throughout the Louisville Metro jurisdiction~ 

2. Louisville Metro provides a variety ofseivices to the municipalities located within 

Jefferson CountY,. which are funded th.rough the Louisville Metro general fwid. Some of 

these services ar~ provided to the munidpalities urider the authority ofKRS 39, some are 

provided by mutual aid agreements, and some are provided simply as a courtesy. 

3. While some of the municipalities within Jefferson County have their own police, fire, and 

even EMS services; many do not. Even those municipalities with their own emergency · 

services make frequent use of LouisVille Metro's emergency services and infrastructure. 

4 .. In 2009, Louisville Metro supplied new communications equipment to all emergency . 

. serV-ices depa.rt:ments within Jefferson County, including the municipalities. The . 



equipment includes newradios, towers, and other necessary infrastructure. ·The cost of 

this equipment was paid for approximately 50% by federal grants and 50% by Louisville 

Metr6. To this day, all the upkeep and maintenance ofthis equipment i~ paid for by 

Louisville Metro.· 

5. Despite sonie ofthe municipalities having their own secondary 911 call centers, all 911 

calls are answered by Louisville Metro and forwarded t~ any se~ndary PSAP required . 

. Roughly 99% of 911. calls n1ade within Jefferson County are handled by the Louisville 

Metro :call center regardless of whether the call originated from a Louisville Metro 

. . . i6cation or a location within a municipality. 

· · 6. Any roads owned by Louisville Metro within the municipalities are maintained by 

Louisville Metro; The maintenance irichides repair, salting, snow plowing, and mowing 

the medians: 
. . 

7. Any police force:within Jefferson County may make use of the Louisville Metro central 

. adult ancl youth detention seiVices. The municipalities mak:e use ofth~ Louisville Metro 

detention facilities on a daily basis. 

8. While some of the municipalities within Jefferson County have their own police force, . 

the Louisville Metro Police.Force operates within the municipalities onadaily basis. For 

mstance, the Louisville Metro Police Department handles all major crimes that take place 

within most municipalities. 

9. The Louisville Fire Department handles all arson investigations throughout Jefferson 

County, regardless oflocation. · 

10. The LOuisville Metro Department ofCodes.and Regulations issues all taxi cab permits 

across the city, whether op~ratillg within the municipalities or not. . 



11. The Louisville Metro Alcohol Control Board issues permits to all locations within 

Jefferson County, except in 2 municipalities. 

12. The Louisville Metro Health Department oversees the entirety of Jefferson County, 

including those locations in the municipalities. 

13. The Louisville Metro Animal Services operates throughout Jefferson County. This 

includes operations shelters, enforcement, and incident response. None of the 

municipalities operate their own animal services. 

14. All of the services and expenses discussed herein are provided by Louisville Metro 

without compensation by the municipalities. 

11-J7-JG 

STATE OF KE JTUCKY ) 

COUNTY OF ~t.\~ 

SUBSCRIBED AND SWORN to before me by Doug Hamilton in the aforesaid state and 

~ 
county on the L day of November, 2016. 

My commission expires q {;2(; {Po1q 
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GENER!-'L COUNSEL 1 

To: Kentucky Publir; Service Commission 
P.O.BoX61S • 
Frankfort, KY 40601 
(or fax to SOl-564-3450) 

COMMONWEALTH OF KENTUCKY 

. REQUEST TO INSPEq PUBLIC RECORDS 
REKRSCH.61 

Date: 

OCT 2 72016. 

PUBLIC SERVICE 
CO[V]MIS.SION·· 

10/27 

I request to inspect the following document(s): . (Pr~vide (li$e N~mber, if AliDiicablel · 
: · Any diagrams, maps; data files, cir other paper or eleCtronic records demOnstrating the location ancfsize of gas infrasctruture· · 
in~uding service conn_ections1 mains, city gates, or other infrasdr\Jre in use or plann~d for use by louisville Gas and Eie'ctrlc · : 
CofPoration.(L.G&l:). ' • · • : · · • · . : . . . . : · · . : . . . · . . 

Please also pro~de'all corres~ondente with and·informatioli received by~he Public Service Commission from Louisville Gas ahd 
Electric Co. (L<l&Ej n:~li3ted. to the location and sii:e of gas infrastrucure including service connections, mains, city gates ar ather . 
infrastructure in use. or planned for use by Louisville Gas and Electric that was received by the Public:: Sei'Vlc:e Commission as a 
result of a request underao7 KAR 5;006, Sect;lori 23(1)(d). · · · . . 

· Please feel fr~e· to contact me with any questions. 
. . . . ~ 

REQUESTOR INFORMATION {MUST Bt COMPLffED fOR PSCRECORDS) 
~~ . t •• ••• • •.• ~ ••• •·• w • • • • • • • ~· • ,,:_ •• • • 

· • !GregoryT. Dutton 

Name 

. ,9301 Dayflower St. 

Mailing Addresr 

· . PrQspec:t . 
. City 

.50258~ 

Phone Number 

. , ................ .. . . . 

.~oldberg,Simpson 
Company Name (if applicable} · 

i. 

[81 
. ' . ·:·~ 

~ ""';~=""en..,.t_uc:_ky_._,__ __ _....,·•· ... i · · United States 
State . (:auntry 
""'''''''"'''' •• ••· .. 

. : gdutton@~oldhergsi~ps6n.com 
· E·Ma/1 Address 

'40059 

Zip Code 

j 

' I I 
.I 

I 
i 

·l 

-, 
I 
I 

' i 

l 
I . 

. · 



Gregory Dutton 

·om: 
mt: 

lo: 

Derouen, Jeff [Jeff.Derouen@louisvilleky.gov] 
Thursday, November 03, 2016 4:45PM 
Gregory Dutton 

Subject: 

Follow Up Flag: 
Flag Status: 

FW: Franchise commitments .. 

Flag for follow up 
Flagged 

j&t!f! q)&9teeu&®t 
OFFICE OF MIKE O'CONNELL 
JEFFERSON COUNTY ATTORNEY 
531 Fiscal Coutt Place, 9th F loor 
Louisville, Kentucky 40202 
502-574-6333 (main) 
502-574-2313 (direct) 
502-574-0009 (fax) 
J eff.derouen@louisvilleky. gov 

From: Sturgeon, Allyson [mailto:AIIyson.Sturgeon@lge-ku.com] 
c~nt: Thursday, November 3, 2016 3:12PM 

,: Derouen, Jeff 
~ubject: RE: Franchise commitments .. 

I am working on a non-disclosure agreement. 

Allyson K. Sturgeon 

LG&E and KU Energy LLC 

Phone: {502) 627-2088 

From: Derouen, Jeff [mailto:Jeff.Derouen@louisvilleky.gov] 
Sent: Thursday, November 03, 2016 10:54 AM 
To: Sturgeon, Allyson <AIIyson.Sturgeon@lge-ku .com> 
Subject: RE: Franchise commitments .. 

Is there an update on this? 

Thanks 

j&t!f! q)&9teeu&®t 
OFFICE OF MIKE O'CONNELL 
JEFFERSON COUNTY ATTORNEY 

: l Fiscal Court Place, 9th Floor 
J.Jvuisville, Kentucky 40202 
502-574-6333 (main) 
502-574-23 13 (direct) 

1 



502-574-0009 (fax) 
J eff.derouen@louisvilleky. gov 

From: Derouen, Jeff 
Sent: Tuesday, November 1, 2016 11:11 AM 
To: 'Sturgeon, Allyson' 
Subject: RE: Franchise commitments .. 

We will sign the form. We had those at PSC too 

p£?;1)8~ 
OFFICE OF MIKE O'CONNELL 
JEFFERSON COUNTY ATTORNEY 
531 Fiscal Court Place, 9th Floor 
Louisville, Kentucky 40202 
502-574-6333 (main) 
502-574-2313 (direct) 
502-574-0009 (fax) 
J eff.derouen@louisvilleky. gov 

From: Sturgeon, Allyson [mailto:AIIyson.Sturgeon@lge-ku.com] 
Sent:, Tuesday, November 1, 2016 10:53 AM 

. Tq: Derouen, Jeff 
1bject: RE: Franchise commitments .. 

Hi Jeff-
1 sent you proof of insurance and the linear feet on September 61

h. I'll re-forward the email for your files. I will check 
on maps, but there may be Homeland Security-type restrictions on our maps. 

Allyson K. Sturgeon 
LG&E and KU Energy LLC 
Phone: (502) 627-2088 

From: Derouen, Jeff [mailto:Jeff.Derouen@louisvilleky.gov] 
Sent: Tuesday, November 01, 2016 10:47 AM 
To: Sturgeon, Allyson <AIIyson.Sturgeon@lge~ku.com> 
Subject: Franchise commitments .. 

We have received some but don't seem to have the proof of insurance Section 6 (c). also, the linear feet section 11 (f). 
Pursuant to secton 7 (a) do you have a map of distribution and transmission lines in Jefferson County? 

Thanks Hope all is well 

----------------------------------------- The information contained in this transmission is intended only for the 
person or entity to which it is directly addressed or copied. It may contain material of confidential and/or private 

:tture. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon, this 
111formation by persons or entities other than the intended recipient is not allowed. If you received this message 
and the information contained therein by error, please contact the sender and delete the material from your/any 
storage medium. 
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----------------------------------------- The information contained in this transmission is intended only for the 
nerson or entity to which it is directly addressed or copied. It may contain material of confidential a11dlor private 

ture. Any review, retransmission, dissemination or other use of, or taking of any action in reliance~upon, this 
mformation by persons or entities other than the intended recipient is not allowed. If you received this message 
and the information contained therein by error, please contact the sender and delete the material from your/any 
storage medium. 
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J?RANCHlSE AGREEMENT 

TillS FRANCHISE AGREEMENT 'by and between LOUISVILLE/JEFli'ERSON COUNTY 

METRO GOVERNMENT of the Commonwealth of Kentucky (the "LouisviUe Metro'\ and 

LOUISVILLE GAS AND ELECTRIC COMPANY, a Kentucky corporatim1 having a business 

address of220 West Main Street, Louisville, Kenrucky40232 (the "Company"): 
. . . . 

WHEREAS, Metro Council passed Ordinance No. 132, Series 2016, to create a 

Francl1i~e for the transmission, disJribuW.:m, transportation and sale of gas; and 

WHEREAS,. the ·Con1pany submitted its bid· for said Franchise '''hich bid has been 

determined to be lhe highest and best bid; and 

WHEREAS, Metro Council passed Ordinance 214 Series 201 6 accepting· the bid of the 

Company; 

Now·, THEllliFOREt for good and valuable COiisideration~ the parties hereto~ agree as 

follows: 

Section I. There is hereby created a Franchise to acquire, l~;ty, maintain and operate in 

the public streets1 avenues, alleys and other public \Vays of LouisviHe Metro, but not within the 

jurisdictio11 of any other city li:~cat~ in Jefferson County, Rentucky (the "Franchise Area")> a 

system of mains, pipes, fixtures and appliances for the transmission, transportation, distril?ution 

and sale. of gas for heath1g and other ·purposes, subject 10 aU the provisions of tllis Franchise 

Section 2. Thefoiio\ving definitions apply to this Franchise: 

(a) "Compatry'imeans the Party or Person that shall become Jhe purchaser· of said 

Franchise, or any successor or assignee of such Party or Person. 

(b) '1Faailitytt cr '1Fiwilities11 mearis any tangible component of the Compatly,s 



gas distribution and_ transmission system,,Jocatcd \Vithlnlhe Right ofWay of the Fr~nchise Area, 

including; but not limited to> mains, pipes, pipelines~ conduit, valves, meters. or other physical 

assets used for the delivery ofllatural gas, 

(c) 1'Franchlse 11 or 11Franchise Agreement11 means this Franchise Agreement, as 

approved by the Metro Council and accepted by the Company. 

(d) "Metro Cmmcif'l means the legislative body of Louisville Metro. 
I 

(e) "Party" or nPerson!1 means any natural or corporate person, business 

association or other business entity including, but not limited to, a partnership, a sole 

proprit~torship, a political subdivision, a public or private agency of any· kind, a Utility, a 

successoror assign of any of the foregoing, or au)' other legal entity. 

(0 11Right of Way" means the surface of and the space above and below a. 

property~ Street or sidewalk, to the extent Louisyil!e Metro has the authOiity to allow the Company 

to use them, and shaH include Rights of Way as shall be now held or hereafter held by Louisville 

Metro withhuhe Franchise Area. 

(g) "Street" means the surface of, ?.z1d the space below, any public street, road, 

alley, bridge or highway within LouisvHle Metro, used or intended to be used by the general public 

fqr travel; to the extent Louisville Metro has thc·autho~1ty to allow the Company to use them. 

(h) "Utility Policy" means the Louisville Metro Public Works & Assets Utility 

Policy presently .in force; or as later amended or updated, throJ.lgltout the term of the Franchise. 

I 
Section 3. The Cori1jlany shall haVe the right and privilege of laying and maintahling_gas 

mains and pipes, and ·appurtenances necessary or appropdate in conuection therc\vith, in, along; 

under; a.bove and across the said Righi of Way, and tnmsmit, transport, distribute and seli gas 

through said pipes, within the Franchise Area as they now e:x;ist or may hereafter be extended; 

subject to the provisions hereot: Louisville Metro regulations or laws on the use of the Right of 



Way. by u!iliti~s, and to all powers (inCluding J1cilice power) inherent itr, conferred ·upon or 

reserved to said Louisville Metro; 

Section 4. (a}No pavements or sidewalks shaH be disturbed and no excavation in any of 

the said Rights ~f Way wHI be made, except in strict aqcordancc with the Utility .policy and all , 

laws and oi·dinances, presently in force, or as later amended or updateqt throughout the ter:m of 

the Franchise on 1he use oflhe Right ofWay, provided that such pavements and sidewalks and 

excavations shall be replaced arid restored by and at the expense of the Company to Louisville 

Metro standards in accordru1ce with tlle Utiiity Policy and all laws and ordinances, presently in 

force, !)r as later amended or upaated, Uu·o:ughout the tenn of the Frru1chise; as required by the 

Director of Public Works. Should the Company fail or refuse to replace or restore said pavement, 

sidewalk or excavation to LouisvilleMetro.standards or condition in nccorda;1ce with the Utility 

Policy and all laws and ordinances, in force, as amended or updated, throughout 1he tenn of the 

Franchise as required by the Director of Public Works within a reasonable tiine, then same may 

be replaced an:d restored by Louisville Metro under the directimi of the DireCtor of Public Works 

at the:cost and expense of the Company. Work by the Company 1tcteunder shall be. done in a 

work:m~ike mann¢r and so.as not to tmnecessarily interfere w'ith public use of any of said Right 

of Way. 

(b) Replacement, patching and restoration of the Right of Way shall be perfonned 

acC()rding to the applicable standards and with the materials specified by LQuisVille Metro, in 

accordance with· the Utility Policy and all ]a\vs and ordinances, in force, as amended or· updated, 

·throughout the tern) of the Franchise as required by fhc Director ofPubiic Works. 'The Director of 

Pttblic Works shall hav~ the authority to prescribe the n1an11er and extent of the rcsloration on 

rea~onable 1enns; anp. may do so in written procedures of general application. The Company 

~:tgrees tq comply with 1111 applicable requirements as set forth in the Utility Policy and all laws 
I 



) 

and ordinances, in furce, as amended or updated, throughout the tenn of the Franchise .. 

(c) Material failure of the Company to adhere io tl1is Franchise Agreement-.-~vhich 

incorpomtes the Utility Policy and all laws and ordumnces concerning Louisville Metro1s Right 

of Way. presently in force, or as later amended or updated~-shal1 be deemed a violation of this 

Franchise AgreeineriL Louisville Metro reserves aH rights to enforce said policies and laws. 

Subj~ct to Section 4(d) bclow1 in the enforcement ofits policies and laws, Louisville Metro may 

utilize any available legal remedy including, but not limited to, the foB owing options: (a) the 

remedial or penalty provisions of the Utility Policy; (b} ordinal penalty provisions, if any, or (c) 

suit for breach of the Franchise Agreement, 

(d) TI1e agreement to incOl]Jorate. by reference tl1e Utility Policy and all lav.'s and 

ordinances conceming Louisville Metro's Right of Way is without waiver of or prejudice to U1e 

Comp'any's right to challenge the reasonableness or lawfulness of the provisions contained 

therein, includ~ng, without limi(a1ion, that a combination ofrcmedies addressed in Section 4(c) 

would be unduly punitive. Tile Company reserves all dghts and remedies available to it to 

challenge any provisio~r contained in 1hc Utility Policy and aU laws ~nd ordinances concerning 

Louisville Metro's Right of Way. 

Sectimi 5. Whenever Louisville, Metro or anY of its depamnents or agencies shall 

grade, regrade, widen or a1ter any Right of Way or shall constmct, reconstruct or alter any other 

muoicipal public \Vorks therein, it shall be the duty of the Company, when so ord.ercd by Louisville 

Metro, to changes its mains, pipes at1d appurtenances in the Right of Way at its own expense so as 

to conform to the established grade or line of such Right of Way and so as not to interfere with such 

muniCipal public works so constmcted, reconstructed or altered. However, the Company shall not 

be required to make any such change-when the Right of Way ii1 which its Facilities are located is 

vacated or \vben the Right of Way is altered for the .con\1enie11ce of abutting property owners or for 



private purposes and not ns an incident ton J>UbHc improvement, Ul).less the reasonable cost~fsuch 

rclocatioil and the Joss and expctise resulting therefrom is first paid to the Company. 

Section 6. (a) As consideration for. the granting of the Franchise, the Company agrees it 

shall defend, inderm11fy, and hold harmless- Louisville Metro fi'oin and against claims, suits, causes 

of action, proceedings, judgments for damages or equitable relief, and costs and expenses asserted 

against Louisville :Metro, that the Compatl)is use of the Rigl1t of Way or the pres9nce or operation of 

the Company's equipm~nt on or along said Right' of Way l1as caused damage 1o tangible proJ>erty or 

bodily injury, if and to th~ extent such drunage or injtll)' is not caused by Louisville Metro's 

negligence. 

(h) Louisville Metro shaH notify Inc Company 1n writh1g within a reasonable time of 

i·eceiving notice of any issi:H~ it detetmines may require 1ndeiimificlition. 

(c) The Company shall :maintain in: full fotc'e and effect a c.onunercial general liability 

insutm1ce policy reasonably acceptable to Louisville Metro wit.h a minimum policy limit of ten 

million dollars ($10;()00,000.00) per oceutrcnce and twenty mil1ioi1 doilars ($20,000,000.00) in the 

aggregate aJld shall provide Louisville Metro with a. certificate of insurance evidencing the 

insurance policy required by this sectioiJ. The Company may elect to seJf.:insure all or part of this 

requirement. 

(d)The rights reserved to .u:misvi1JeMetro with respect to the indemnity and insurance 

provisions under this Section are ili addition to all othe1· rights of LOuisville Metro, \Vhether 

reserved by this Franchise or authorit.ed by law. and no action> proceeding oi· exercise of a right 

with respect to i.mcb.insurance policy shall affect any other right Louisville Metro may have. 

Seqtion 7: (a) When requested t() do so by Louisville Metro, Company shall make 

available to Louisville Metro copies of its regula.r monthly .or annual statements, reports and 

records as to heat value and pressure of gas distributed p\1rsuant to this Franchise, and such other 

l 
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reports as Louisville Metro may reasonably request. 

(b) LOuisville. Metro reserves the right to lnake such tests of gaS meters, pressure; specific 

gravity atid heat value oftfie gas furnished. by Company hereunder as it shall deem nceessary or 

advisl!ble. 

(c) The Company agrees further to furnish the Mayor, the Metro Coundl ai1d the County 

Attorney for Jeffers~m County written notice, by certified mail; concun·ent with its filing an 

application with the Public Service Commission for an i11creasc in base rates; and such notice 

shall specify amount and type of increase to be sought and alerting to Lo\lisville Metro that sucl1 

a filing is being made. The Company agrees to n1aintain "as-built" drawings of all Facilities 

within the Right of Way, and to· provide said dnnvings to the Director of Public Works, as 

request~, 

Section 8. The Company agrees to continue to cooperate with state ciild local government 

iow~income energy ilssistance efforts, including state and local government energy assistance 

programs, and futilt~r agrees to the continued operation of a voluntary customer check off system 

for customer contributions to energy l}ssistance effortsr such as W1nterhelJ>. 

SeCtion· 9. The Franchise hereby created .is not exclusive and shall be of a tem1 of five (5) 

years contingent upon: (1) the issuance by the Commission of all apJ>rovals and cenificafes required 

by law; and (2)the award of !he Franchise by Louisvilic Metro to the Company. unless terminated 

sooner under the len!)s of this Franchise Agreement. The Franchise may be renewed by subsequerit 

agreement· ~etween Mefro CounpH and Company three (3) times subject to the passag~ of an 

a}'>propriate ordinance by Metro Council; however no renewals shall extend the total tenn of the 

Franchise beyond twet'lty years from the date of the inceptioil of the Franchise. 

The Company is hereby given the right to nssign the Franchise created by this Franchise 

A!,,>ree,ment to miy person~ finn or corporation able, ready and willing to carry out the terms of this 



F1:anchise> but shall, prior ·to .such assignment; obtain consent from Louisville Metro to such 

assignment, wl1ich ~onsent shall not he urireasouably withheld or delayed. 

Section 1 q. 1n the event that t11e Public Service. Commission of Kentucky shall cease to 

have jurisdiction over the Company's retail gas rates and service and no other regulatory 

authority shall have by law such jurisdiCtion over retail gas rates and service in Louisville Metro) 
. . 

then Metro Council$h!111 have regulatory jurisdiction over the Company*s ganntes and service in 

the jurisdiction of Louisville Metro within 11ie limits pcmutted by Jaw and to the extent that the 

Publlc Service Commission of Kentucky presently has such jurisdiction~ provided, however, rhc 

Company shall have the right to seek redress in court by appeal or othenvise from any regulatory 

order or action of Metro Council on the gro\,lnd that such order or action is unj~tst, unreasonable, 

unlawful or confiscatory. 

If Metro Council acquires regulatory jurisdiction as aforesaid, the then existing rules and 

regulations of the Public Service Commission ofKcntucky (or oUter regulatory authority having 

jurisdiction) and the rates, mles and regulations of the Company as contained in ils filing_with 

such Commission or other authorjty as to matters of rates and service~ shall continue in effect 

unless and until chan~ed, after hearing~ by final order of Metro Council or of com1, or unJess and 

until changed by agreement between Louisville Metro nnd the Company. 

In the event that the provision of &as set'vice is dere~lated by state leg1slation, then this 

Franchise 111ay be tennin~ted upoh ninety (90) days written notice by Louisville Metro to the 

Con1pany ifit is. determined by Louisville Metro thf!t continuation of the Frapchise would b.e 

1mfair and ~nreasonable to Loilisville Metro or to the customers of the Cpmpany, or upon the 

agreement between Louisville Metro and the Company. 

Section 11. Franchise Fee. (a) As compensation for the Franchise granted to the 

Company, Louisville Metro shall receive payment as detennined by the Metro Council1 at its 



discretion, throughout the term of the Franchise, The totnl.annual payment shall be capped and 

shaH not exceed a total ammnl Franchise Fee of three percent {3%) of Gross Receipts witllin the 

Fram*ise Area. The Franchise Fee remitted to Louisville Metro ma)' be based, at the discretion 

of the Metro Council, throughout the tenn of the Franchise, on: {1) the number of the Hnear.feet 

of in.-scrvice pipeline segments in the LG&E Geographic Infcinnation System .(GIS) ciwhed or 

operated by the Company, whether snid pipe is used for transmission or distribution, within the 

Franchise Area; (2) each thousand cubic foot (mcf) of gas utilizing the Company's pipe, pipeline, 

main, pumping stations or other means to transport, whether for trimsmission or distribution, for 

the purpose of providing natural gas service to customers as a local distribution company within 

the Franchise Area (using the nieasured mcf of gas deHvercd to customers as a substitute). 

Basing any portion of the Franchise Fee upon gas delivered to aU .LG&E custoiners does not 

equate to approval or acquiescence by the Company that customer use outside of the Franchise 
I, 

AJ·ea · is reasonably related to the calculation of the Franchise Fcc for Louisville Metro. lf 

appropriate, 1his issue may be part of the litigation contemplated in Section 12; (3) a percentage 

of Gross Receipts; (4) a flat fee; or (5) a eombinatioi1 of any of the above named options. 

Compan); \\~ill be ilotificcl of any intended change by certified mail and shali have 60 days 11-mn 

Metro Council action to make changes to the pa)'Ineilt terms. Payment of any amount due under 

this Franchise shall be made on a monthly basis Within thirty (30) days of the end of the 

preceding calendarmonth. 

Metro Council may, by ordinance, make the Franchise Fee contingent upon the 

adjitdicatiQn described i~l Section 12 below. lfMelro Council docs not make the Franchise Fee 

contingent upon such adjudication, }lut does elect to bring an action contemplated in Sectioil I 2, 

payment of the Franchise Fee, if any, will be· made pending the issuance of' a final order resolving 

the matter, and until all appeals, if any, arc final and concluded. LG&E will collect and remit the 

I 
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Franchise Fee, if any, based upon its tariff on ,file with, and approved by, the Kentucky Public 

Service Commission. lf Metro Council makes the Franchise Fee contingent upon the 

adjudication of an action contemplated in- Sectiotl 12, LG&E will not collect or remit any 

Frunchisc Fee during the time period in which the action is pending, including any appeals 

therefrom, and LG&E willlnwe no retroactive obli&alion 16. remil payment of the Franchise Fee 

following of the conClusion oft11e adjudiCation and any appeals therefrom. Any decision by 

Metro Council to reinstate an obligation to remit the Franchise Fee or any change in the recove1y 

methodresulfing fi·om any action descrjbed in Section 12 below shall be tren1~d as a Franchise 

Fee change described above and the Company shall have 60 days from Metro Comicil action, 

final Kentucky Public Servke Comniission or court aCtion, including from any appeals 

therefi'Clm,_ and Whichever OCC\irS ]ater; (O make changes tbpaymeJ1t terms, 

(b) At the conunenccmcilt of the Franchise upon passage, the Franchise Fee shall be a 

combination of: (l) zero per linear foot as described in Section 1 J (a) above; (2) six perceni (6%) 9f 

forty-three cents ($0,43) per t1JOusand cubic feet (tncf) of gas as described in Section 11 (a) above; 

(3) zero% of Gross ,Receipts; and.(4) no fcc is to be collected begi1ming with bills rendered for the 

·October 2016 billing cycle, and remit1cd monthly thereafter until such time as Meti·q Council 

changes the tenn by subsequent ordinance. Metro Council makes the Franchise Fee contingent 

upon the adjudication of an action contemplated in Section l2;~LO&E wilt not collect or remit any 

Franchise Fee during the time period in which the action: is pending, iricluding any appealS 

therefrom, atid LG&E will have 110 retroactive obligation to remit payment of the Fninchise Fee 

followitig of the conclusion of the adjudication and· any appeals therefrom. Should the adjudication 

and al1y appeals therefrom, conclude Owt the fi·anchise fee shouid be recovered from the Cmnpany's 

ratepayers us a line iten1 on the bills of ctlstomers only in the franchise area, the amount of the fee 

will automatically rever! to :..ero and no fcc will he due from the Company. 



(c) Gross Receij)tS 111eans tho~e' amourit~ of mopey which the C()mpany receives annually 

from its customers; including, but not limited to residential; iildushial and commercial entities, 
. . . 

\\1itbin the. Franchise Area for the retail sale, distribution and/or transportation of gas, under ·rates, 

temporary or pennanent, authorized by the Kentucky Public S.ervice Commission and represents 

amounts billed under such nites: as adjusted for refuitds, the net write-off of uncollectible aetounts, 

correqtions or othcf tegulntm)' adju~tments. Gross Receipts also ii1cludes but is not Hn1lted t9 any 

amounts of money earned w.ithin Louisville Metro for the use, rental, or lease ·of the Company's 

Facilities. Gross Re.ceipts do not include hOJne energy assistance funds ("HEA") onniscellaneous 

service charges, including but not limited to fum-ons, meier sets, non-sufficient fund charges, late 

f~es and interest, \\'hich are related to but are n~t a part ofthc actUal retail snle of gas. 

(d) At a·niiriimum; the Franchise 'Fee is intended to apply to Gross Receipts related to !hose 

services which include the Franchise Fcc as part of the Company's tariff filed with the ,Kentucky 

Pilblic Service Co1hmission as of the date of the adoption of this :Franchise~ a11d the Co111pany 

expressly agrees 1hatit will continue to pay the Franchise Fee on Gross Receipts derived from these 

services .for tlw duration of th.is Frapchise. The Company will also assess and pay the Franchise Fcc 

C)n any sucll. Gross Receipts from revised, amended, or ·additional tadfis (except for nonrecurring 

charges ii1 Louisville Metro) unless Louisville Metro specifically indicates that·it docs not want the 

Franchise Fee to apply to such Gross Receipts, and subject to any nec.essary approval by the 

Kentucky Public SerVice Ccinunission. Following any changes to calculatioits of amounts payable 

hereunder, such pa}'lnents shall c{)i:nn1ence with the' first billing pe1iod following any necessary 

tariff approval by the Kentucky Publi~ Service Commis::;ion. Uniil such time1 the Company will 

continue colleciing and remitting payments to Louisville Metro under the tenn_s ofits existing fatiff 

and Franchise Agreement until such time.as this tariff approval is obtained. 

(e) The Company shall file a complete and. accurate report of all Gross Receipts received 
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wil11in the Franchise Area .dJJrin& the t>rcvious mohth. The report shall be of a design agreed to by 

the Company and Lot!isville Metro's Offi~e ofMatiagen't_ent &. Budget (OMB). \Vith sufficient 

information to confirm the accuracy of the submitted monthly Franchise fee. 

(f) The Company shall file a complete and accurate report, to the best of its ability and 

kno\Vleqge; at the b~gin.ning of the Franchise Agreemen(. designating the iinear feet of i.n-service 

pipeline segments in the LG&E GIS, owned atl(l operated by the Company, whether transmission or 

distribution, within the Franchise Area. The report may be b~sed upon the same data set as relied 

upon for the Company's atmual repoti certified to the U11itcd States Depatimcnt of Transportation 

Pipeline and Hazardous Materials Safety Adininistration. After the initial repmi, updated reports, 

indicating change-S to the linear feet of in-serVice pipeline segments in the LG&E GIS, mviied and 

OJ>erated by the Coinpany, whether transmission or distribution, within the Franchise Are? shall be 

supplied annually when the Cmi1J>any certifies its repoti to the United States Deparhnent of 

Transportation Pipelili_e and Hazardous Materials Safety Administration. The repoti shall be 

provided to Louisville Metro's Office of Management & Budget (OMB) with sufficient infonnation 

to confinn the accuracy of the submitted monthly franchise fee. 

(S) Th~ Compruiy shall file a complete and accur~te repoti, to the \)est of its ability and 

knowledgeJ at the beginning of the Franchise Agreement of all natural g~s mcf, utilizing the 

comp~ny's pipe, pipeline, main, pmnping stations or other means to 1ransport, whether for 

transmission or distribution, gas within the Franchise Area during the previous month. After the 

initial report, an updated report,_ indicating changes to ali natural gas mcf titilizirig ti1e company's 

pipe, pipeline, n1aia, pumpin~ stations or other merins to transport, whether for transmission or 

distr:jbution, gas within .the Francl:iise Area dtuing the previous month, shall accompany the 

submission of the monthly Franchise Fcc. The: report ~llall be of a design agreed to by Louisvme 

Mciro's Office of Management & Budget (OMB) with suffiCient infonnation to confinn the 
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accuracy oft he submitted monthly FranCl1ise Fe.e. 

(h) No acceptance of any Franchise Fee payment byLouisvilleMetro shall be construed as an 

accord arid satisfaction that the amount paid is in fact the correct amouilt nor shall acceptance be 

deemed a release to any claim Louisville Metro may hnve for future or additional sums pursuant to 

this Franchise. Louisville Metro shall have the right to inspect tl1e Company«s income, financial; 

and records relating to~ gross revenues· in order to audit; and to re-co.hJjJute any 'amounts detennincd 

to be payable under this Franchise. The Company shall respond to a reas~mable request for 

infonnaiion related to obtaining audit infonnation within ten (10) business days unless agreed 

otherwise by the parties. This provision in Section ll (h) shall survive the tem1 of any Franchise 

Agreement awarded pursuant to this Franchise for a period of one (l) year. Any additional amount 

due to Louisyiiie Metro as a result of the audit shall be pa1d- within ten (1 0) ciays following written 

notice to the Company by Louis\•ilie Metro which notice shall ihclude n copy of the audit report. lf 

as a result of such andit or review Louisville Metro detennines that the Company has underpaid its 

Franchise Fee by one percent (l %) or illore-for any one (1) month period then in addition to making 

full payment of the releyant obligation it sl,1all reimburse Louisville Metro for all of the reasonable 

costs associated v{ith the audit orreview. Jf such audit or review is perfonned in connection with 

the grantin'g of a new Franchise, a sale or transfer of coi1trol of the Con'ip!lily, or a substantive 

modification of the tenus to; or an assigmnent of this Franchise, the Company shall I'ein1burse 

Louisville Metro for all of the reasonable costs assi:Jcjuted wit11 the audit or review including an out· 

of-pocket costs for attomeys, accountants and other consultant~. 

(i) In the event that any Fhmchise payment or recomputed amount is n.ot made on or before 

the applical~le dates_ heretofore specified, inter.cst shall be charged fi·om such date at the annual rate 

of eight percent (8%). With respect to its billing of Louisville Metro, Company agrees to, upon 

request; provide an explanation of any and aH billing adjustments or credits inch.1ding the <iccount(s) 



impacted and any atid all late payn1ents. 

(j) 11w Compan)i shall have the right to a refund :fi·om. Louisville Metro of any fees paid 

purs_uant to this section which are paid in excess of the amount due under this Franchise or are paid 

in excess of the amount lawfully owed. Any refund _amount due to the Company shall be paid 

within ten ( 1 0) days following written notice to Louisville Metro by the Company. 

(k) As further consideration for t_he granting of this Franchise; the Company agrees to pay 1111 

ptlblication costs Louisville Metro incurs in the granting of this Franchise. Tlle _above- mentioned 

costs sltatl _be invoiced by Louisville Metro to !he Company an9 the Company shall pay said costs 

within thirty (30) days of receipt of said invoice; 
- -

Section 12. Tl1c agreement of a Franchise Fcc structure in Section 11 and implemented 

throughout the term of the Franchise by tlJt~ Company does not equate to approval or ac<luiescence 

by Louisville Me.tro to the Coinpany;s method of recovery of tl1e entire Franchise Fee, or some 

portion of the _Franchise Fee from the Company's ratepayers within the Franchise Area, This 

Francltise Agreement contemplates thnt Louisville _Metro re~erves the right to challenge the 

' Company's method of recovery ofthe Franchise Fee at the Kentucky Public Setvicc Conunission or 

any other court of comp~tent jurisdiction. Both Louisville Metro and ·the Company reserve the right 

to challenge the jurisdiction of any fonun where the Conipany's· method of recovering the east of 

the Franchise Fee from its customers is challenged. The Company· and Louisville Metro, 

separately, reserve the. right to seek all administrative relief from the Kentucky Public Service 

Commission or any other coutt of competent jurisdictioti, indud1ng .appeals ofany final orders ~s 

pem1ittcd by lnw. The reference to "any other court of co111petent jurisdiction" in the preceding 

sentence does not imply or express any agreement by or consent fi·om the Com.pany that any forum 

other than the Kentucky Public Service Commission hns jurisdiclion over the Company's recovery 

ofFt;aitchise Fees fi·om its customers. 

j 
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Section 13(a). In addition to alJ otlierrighfs and power~ pertaining to L()ilisville_Metro by 

virtue of the Franchise created by this Franchise or othenvise, Louisville, Metro, reserves the 

right to tenninate and cancel lhis J;ranchise and all rights and privileges of the Company 

hereunder in the event t11at the Company: 

L 
( l ) Willf-ully violates any material proyisi011 of this Franchise or ~ny 

material mle, order, or detennination o.f Louisville M¥tl'O 1pade iJitrsuant to 

this Franchise, except where such violation is without fault or through 

- excusable neglect; 

(2) Willfully attempts to evade any material provision of this Franchise or 

practices any fraud or deceit upon Louisville Metro; 

(3) Knowingly makes a material ~nisrepresentation of any fact in the 

application, proposal for renewal, or negotiation ofthis Franchise; or 

( 4) Is no longer able to provide regular and customary uninterrupted 

service to its customers in Louisville Metro. 

(b) Prior to attempting to tenninate or cancel this Franchise pursuant to. fuis section, Louisvme 

Metro shall make a written demarid that the Company do or couiply with any sud1 provision, rule, 

order or detenni.naticm. Ifthe violation, found )n Section. 13(a);by the Con1pat1y conlidnesfor a 

period of thirty (30) days follm\•ing such \Vrittetl demai1d withqut written proof tlHit correc~ve 

action has been taken or is being actively and expeditiously pursued, Louisville Metro may place 

it~ request fonermination of this Franchise as- early as the next regular Met_ro Cmmcil. meeting-

agenda. Louisville Metro sluill cause to be served UJlOri Cmnpm1y, at least ten (lO) days prior to 

the date of such Metro Council meetiitg; a written notice of intent to request such teimination and 

th~ time and piace of the meeting, legal notice of which shall be published in nccorounce with any 

appli9<1bl~ la\'·.rs. 
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(l) It shall be a defense to any attempt to tenninale ai1d caitcel this Franchise that 

the Company was i·elying.on ft:deraUaw; state law, or a valid taJiffin.acting or not acting on 

the issue itldisputc. 

(2) The Metro Council shall consider the request ofLouisvilJe Metro and shall hear 

any person interested therein, and shall detennir1e jn its discretion, \Yhether o~· ncit any 

violation by the Company \vas \Vith just cause. 

(3) l:fsuch violalioit by the Company is foi.ind to have been with just cause, the 

Metro Council shall direqt the Company to c;Omply therewijh within .such .lime and manner 

and upon suc}ltcrins and oondition~ as are just and reasortabJe, 

(4)1fthe Metro Council detel1llines such violation by the Company '-'!'as, ~vithout 

just cause, then the Melro Council may, by resolution, declare that tl1is Franchise of the 

Company shali be tennimited and forfeited unless there is compliance by the Company 

witl1in such period as the Metro Council rna}' fix. 

(c) Any violation by the Company or its successor of the material provisions of this Franchise, or 

the failure J>I:Omptly to :perfonu any of the provisions thereof. shall be cause for the forfeiture of 

this. Franchise and all rights hereunder if, after written notice to the Comp~iy and !\tl opportunity to 

cure; such violations, failure or default cqnthme as set fot1h i.n Section 13(a); 

Secikm 14. Louisville Metro shall Juwe the right to cancel this FranQl.lise thirty (30) <lay$ 

after tl1e appointment of a receiver or trustee to take over and conciuct the business of the 

Compa11y~ whether in receivership, reorganization, bankruptcy bl' other action or proceeding, 

bnless such receivel'Ship or trusteeshii' shall have been vacated prior to the expiration of snid 

thirty (30) days, unless: 

l. Within tbit~y (30) days after his/her elcctimi of appointment, such receiver ()r trus{ce 

shall have fully complied with all the provisions of this Ordinl,lllce .nnd remedied all 



defaults thereunder; and) 

2. Such receive!' or 1tustce, Within said thirty (30) days shall have executed .an agreement, 

duly approve by the court havitJgjurl~diction in the premises, whereby s1,1¢h receiver or 

trustee assumes and agrees to b~ b_ound by ~a9h and every JJroyisiOJtof this Ordin~nc¥ 

arid the Franchise granted to.the ComJ)any. 

Scction15. The Company will wor}< and discuss plans with !Aluisville Metro's lnfrastructllre 

Coordination Comrnittee to help coordinate work with Louisville Metro and other u!Hities. 

Section 16 (a). The Corripm1)'warrants that it will n1aintain an Emergency Response l)ian that 

1s in compliance with tlte applicable requireinents of local, state and federal agencies \vith 

junsdictio.p ~nd will 11otify the DejJarhnent ofPublic Works and 911 Ein~rgeil9_Y Communications 

Center anytime telephonic notice.to the Kentucky Public Service Gommission js required pursuant 

to 807 KAR ·5:027, Section (3)(a), (¢),(d), (f) or (g). Upon written request by Louisville Metro, the 

Company agrees to meet periodically to review the Emergency Response Plan. 

(b) The Company's Emergency Plans shall designate ·the· Company's responsible locai 

emergency officials and a 24 hour emergency contact .number. The Company shall, after being 

notified of an emergency! cooperate with LOuisville Metro. aild respond a:s soon as pQssihle to 

protect the public's health,, ~afety at1d welfare. The response will be subject to the Unified 

Conunand Structure of1he N~tiona1lncidcmt Management $ystetp (NIMS). 

·(c) TI1e Cqmpany shall cqopemte with Louisville Metro a.nd rcsp()nd to protect public 

health and safety in the eventof an emergency. 

(d) 1n the course· ofconstmction, niodification, or removril of aliy.of its Facilities in th~ 

Right of W~y. the Conlpuriy shaH fCJ'llO'vC and l;emediate all haza{dOllS substritices CJ\COUt)tei·ed iil 

t}te course of its activities jn ac<x>rdancc with all applicable state and federal 'Jim~s, statutes~ 
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regulations, iiild orders. 

Section 17. This Franchise shall be governed by the laws of the Commonwealth of 

Kentucky. both as to inteq)retation and perfon1umce. The. vt.mue·for any litigation. related to this 

Frarichise shall be in a ooui"l of competentjndsdiction ·in Kentucky. 

Section I 8. flus Franchise does not create a contractual relationship \Vith or right of 

action in favor of a th~d party against either LouisvHle Metro or the. Company. 

Section 19. If nny section) sente11ce, ciause or phrase of this Franchise is held 

unconstitqtionalor othenvise invalid, such infinnity shall not affect the validity ofthe remaining 

Francl1ise. 

Section 20. In case the Company shall fail within. thjrty OOJ days after ~his bid to comply 

with the 1'rovisions of 11lis Ordinance, the Director of Public Works shall agai_n advertise sucl1 

Franchise for sale in the lll(!nner in which the first sale was made and shall again se11 said 

Franchise in the same manner, and upon. the smne conditions and requirements in all respects as 

the origit1al sale of said Franchise was made; and in case the.succe.'!!lftil bidder at such sale shall 

fail or refuse to comply with the tenns of said sale within the tiiiie prescribed) then tJ1e Director of 

Public Works may again advertise such Franchise for sate in the manner pre$cdbed herein and 

may continue to do so until said Franchisc,is imrchnsed by some bidder :who shall comply with the 

tenns of said sal~. 
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IN WITNESS WHEREOF, tl1e.Parties have executed 1his Franchi~e Agreementthis PD~f 
~ t), !:>=t_, 2016. 

LOUISVILLE/JEF.VERSON COUNTY 
METRO GOVERNMENT 

LOUISVILLE GAS AND 
. .. CCOMPANY 

Title: 
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Louisville Gas and Electric Company 

P.S.C. Gas No. 10, Original Sheet No. 90 

Adjustment Clause 
Franchise Fee 

APPLICABILITY 
All gas rate schedules. 

MONTHLY CHARGE 
A surcharge shall be calculated and added to the total bill for gas service for all customers located 
within local governmental jurisdictions which currently or in the future impose municipal franchise 
fees or other local taxes on the Company by ordinance, franchise, or otherwise. Such fees or 
taxes shall be net of any corresponding fees or taxes which are currently included in the base 
charges of each rate schedule. 

The amount calculated shall be applied exclusively to the bills of customers receiving service 
within the territorial limits of the authority imposing the fee or tax. The fee or tax shall be added 
to the customer's bill as a separate item. Where more than one such fee or tax is imposed, each 
of the fees or taxes applicable to each customer shall be added to the bills as separately identified 
items. 

DATE OF ISSUE: July 10, 2015 

DATE EFFECTIVE: February 6, 2009 

ISSUED BY: /s/ Edwin R. Staton, Vice President 
State Regulation and Rates 
Louisville, Kentucky 

Issued by Authority of an Order of the 
Public Service Commission in Case No. 
2009-00549. dated July 30, 2010 



In the Matter of: 

Commonwealth of Kentucky 
Before the Public Service Commission 

Louisville/Jefferson County Metro Government ) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainant, 

v. 

Louisville Gas and Electric Company 

Defendant. 

RECEIVED. 
-

DEC· . 5 2016 

PUBLIC SERVICE 
COMMISSION 

Case No. 
2016-00347 

LOUISVILLE/JEFFERSON COUNTY METRO GOVERNMENT 
ADDENDUM TO AMENDED COMPLAINT 

Comes now The Louisville/Jefferson County Metro Government ("Louisville Metro"), 

hereby gives notice of the following addendum to the Louisville Metro Amended Complaint. 

The addendum includes two maps: one demonstrating the Louisville Gas and Electric Co. 

(''LG&E") Jefferson County Gas Mains, and the second demonstrating Gas Transmission in 

Kentucky, 1984, Both maps will be filed with the Commission under confidential seal, but only 

the first map \Vill be provided to those parties on the service list due to lin1itatioiis placed upon 

louisville Metro when it received the 1984 Gas Transmission map .. 

The first map is titled Jefferson County Gas Mains andprovides the locations ofLG&E's· 

transmission a:nd distribution mains throughout Jefferson County. For the sake of continuity 

with the Amended Complaint, Louisviile Metro has designated this map Amended Complaint 

Exhibit ld. While the map key does not provide any additional information, judging from the 

location of the black lines on the map, it appears the Exhibit 10 also contains. the location of 

interstates 64, 65, 71, 264, and 265. Analyzing thi.s map in conjunction with Exhibit 2; which 

provides the locations of municipalities -within Jefferson County, demonstrates that all. the 
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municipalities located within Jefferson County .receive natural gas service by utilizing Louisviile 

Metro; s rights-of-way. Additionally, this map demonstrates that transmission lines located ~ithin 

Louisville Metro exit Jefferson County and enter neighboring counties. 

The second map is titled Gas Transmission in Kentucky and is dated 1984. For the sake 

of continuity with the Amended Comph.1int, Louisville Metro has designated this map Amended 

Complaint Exhibit 11. This map contains the location of gas transmission lines throughout 

Kentucky and provides the owner of those lines. Based on the information in Exhibit 11 it 

appears that LG&E gas lines oiiginating in Jefferson County are passing through or terminating 

in Oldham, Henry, Nelson, Bullitt, Marion, Larue, Hart,. Barren, Metcalfe, Green, and Trimble 

Counties. This information combined with the information in Exhibits 10 and 4 presents a prima 

facie case that all LG&E gas customers receive their gas through mains located under Louisville 

Metro rights-of-way. 

The information contain~d in the Amended Complaint and this Addendum meets ~he 

requirements of 807 KAR 5:001, Section 20(1) and establishes a ptinia facie case. Any 

additional information the Cotrlll1ission seeks can and should be obtained from LG&E through 

discovery following the Commission issuing an Order requiring LG&E to respond to the 

Louisville Metro Amended Complaint. 

. WHEREFORE, LouisviUe Metro respectfully requests that the Commission accept this 

Addendum and inake a determination the Amended Complaint meets the requirements of 807 

KAR 5:001, Section 20(1}and establishes a prima facie case. 
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Respectfully submitted, 

., • 

Michael J. O'Connell 
Jefferson County Attorney' s Office 
Brandeis Hall of Justice 
600 West Jefferson Street, Suite 2086 
Louisville, KY 40202 
Telephone: 502-574-5772 
Mike. OConnell(a) lou isv i lleky. gov 

Gregory T. Dutton 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospect, Kentucky 40059 
Telephone: 502-589-4440 
gdutton@goldbergsimpson.com 

CERTIFICATE OF SERVICE 
This is to certify that a true and accurate copy of this document has been served via electronic 

mail to the persons listed below. ~ ¥1~ 

Allyson K. Sturgeon, Esq. 
Robert M. Conroy 
Louisville Gas & Electric Co. 
220 West Main Street 
Louisville, Kentucky 40202 
allyson.sturgeon@lge-ku.com 
robert.conroy@l ge-ku.com 

Kendrick R. Riggs, Esq. 
Stoll Keenan Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
kendrick.riggs@skofirm.com 

Gregory T. Dutton 

3 



In the Matter of: 

Commonwealth of Kentucky 
Before the Public Service Commis~ion 

Louisville/Jefferson County Metro Government ) 
) 
) 
) 
) 
) 
) 
) 
) 

Complaino:p1t, 

v. 

Louisville Gas and Electric Company 

Defendant. 

RECEIVED 

DEC 5 2016 

PUBLIC SERVICE 
COMMISSION 

Case No. 
2016-00347 

LOUISVILLE/JEFFERSON COUNTY METRO GOVERNMENT 
MOTION TO FILE ADDENDUM TO AMENDED COMPLAINT 

Comys now The Louisville/Jefferson County Metro Government ("Louisville Metro"); 

an-d hereby requests leave to file an Addendum to the Louisville Metro Amended Col11Plaint. 

Through an Order dated October 19, 2016, the Commission gave Louisville Metro 20 

days from the date of the Order to file an Amended Complaint with the Commission that 

conformed to the requirements of 807 KAR 5:00 l, Section 20(1 ), and that stated a prima facie 

case. In conformance with the. Commission's Order and Commission regUlations, Louisville 

Metro filed an Amended Complaint on November 9, 2016. In the Amended Complaint, 

Louisville Metro noted that it was in the process of seeking additional evidence from both the 

Commission and Louisville Gas and Electric ("LG&E"). Paragraphs 33, 34, 78. The additional 

information was received from the Comihission .on November 17th and from LG&E on 

November 23rd_ As the information contained in the addendum was unavailable to. Louisville 

Metro at the time it filed its Amended Compl~int, is directly relevant to the matter at hand, and 

bot.h the Commission and LO&E were on notice that Louisville Metro was seeking the additional 
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infonnation, Louisville Metro should now be afforded the opportunity to supplement its 

Amended Complaint by way of an Addendum. 

WHEREFORE Louisville Metro respectfully seeks permission to file an Addendum to the 

Louisville Metro Amended Complaint in Case No. 2016-00347. 

Respectfully submitted, 

Michael J. O'Connell 
Jefferson County Attorney's Offi 
Brandeis Hall of Justice 
600 West Jefferson Street, Suite 2086 
Louisville, KY 40202 
Telephone: 502-574-5772 
Mike.OConnell@louisvilleky.go 

Gregory T. Dutton 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospec~Kentucky 40059 
Telephone: 502-589-4440 
gdutton@goldbergsimpson.com 



CERTIFICATE OF SERVICE 
This is to certify that a true and accurate copy of this document has been served via electronic 
mail to the persons listed below. 

Allyson K. Sturgeon, Esq. 
Robert M. Conroy 
Louisville Gas & Electric Co. 
220 West Main Street 
Louisville, Kentucky 40202 
allyson.sturgeon@lge-ku.com 
robert.conroy@lge-ku.com 

Kendrick R. Riggs, Esq. 
Stoll Keenan Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
kendrick.riggs@skofirm.com 

Gregory T. Dutton 



GOLDBERG 
SIMPSON 

December 2, 2016 

Talina Mathews 
Executive Director 
Public Service Commission 
PO Box 615 
Frankfort, Kentucky 40602-0615 

Gregory T. Dutton 
93 0 1 Dayflower Street 

Prospect, KY 40059 
Telephone: (502) 589-4440 
Facsimile: (502) 581-1344 

gdutton@goldbergsimpson.com 

RECEf\IED 

DEC 5 2016 

PUBLIC SERVICE 
COMMISSION 

RE: Louisville/Jefferson County Metro Government v. Louisville Gas and Electric Company, 
Case No. 2016-00347. 

Dear Ms. Mathews, 

Please accept for filing on behalf of Louisville/Jefferson County Metro Government, the 
enclosed Petition for Confidential Protection, Motion to File Addendum and Addendum to 
Amended Complaint. The filing includes 3 copies, plus an original , per 807 KAR 5:001 , Section 
20(3). The maps associated with the filing have been filed under confidential seal , per 807 KAR 5:0001 , 
Section 13 . Please feel free to contact me if you have any questions about anything contained 
herein. 

Very truly yours, 

G~·~ 
Gregory T. Dutton 
Goldberg Simpson, LLC 



In the Matter of: 

Commonwealth of Kentucky 
Before the Public Service Commission 

Louisville/Jefferson County Metro Government ) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainant, 

v. 

Louisville Gas and Electric Company 

Defendant.. 

RECE!\/ED 

DEC 5 2016 

PUBLIC SERVICE 
COMMISSION 

Case No. 
2016-00347 

LOUISVILLE/JEFFERSON COUNTY METRO GOVERNMENT 
PETITION FOR CONFIDENTIAL PROTECTION 

Comes now the Louisville/Jefferson County Metro Government C'Louisville Metro'') and 

hereby petitions the Kentucky Public Service Commission ("Commission") pursuant to 807 

KAR 5:001, Section 13 and KRS § 61.878(1) to grant confidential protection for the items· 

des<;ribed herein. 

Confidential Protection is sought for the entirety of the map titled Jefferson County Gas 

Mains pursuant to KRS 61.878(l)(in)(l)(f). The map contains the locations ofLG&E gas mains 

located throughout Louisville Metro. Louisville Metro .requested Louisville Gas and Electric 

Company ("LG&E") to provide the map pursuant to Section 7( a) of the 2016 Gas Franchise 

Agreement. LG&E only provided Lo.uisvilie Metro the map pursuant to a nondisclosure 

agreement between Louisville Metro and LG&E. Because disclosure could threaten the public 

safety by exposing a vulnerability in preventing, protecting against, mitigating, or responding to 

a terrorist act, .Louisville Metro requests that the materials n<;>t be placed in the public record or 

made available for public inspec1io11. for an indefinite period oftime. 



Confidential Protection is sought for the entirety of the map titled Gas Transmission in 

Kentucky. The map contains the locations of gas transmission lines throughout the 

Commonwealth of Kentucky. Louisville Metro, through Counsel, requested the Commission 

provide the map pursuant to an Open Records Request. The Commission only provided the map 

following the execution of a Use Constraint Agreement, which bars Louisville Metro and its 

Counsel from redistributing the map. Should LG&E or any other party wish to view the map, 

they should request such information directly from the Public Service Commission. 

WHEREFORE, Louisville Metro respectfully requests the Commission grant confidential 

protection for the enclosed maps titled Jefferson County Gas Mains and Gas Transmission in 

Kentucky. 

Respectfully submitted, 

1 
Michael J. O'Connell 
Jefferson County Attorney's Office 
Brandeis Hall of Justice 
600 West Jefferson Street, Suite 2086 
Louisville, KY 40202 
Telephone: 502-574-5772 
Mike.OConnell@louisvilleky.gov 

Gregory T. Dutton 
Goldberg Simpson, LLC 
9301 Dayflower Street 
Prospect, Kentucky 40059 
Telephone: 502-589-4440 
gdutton@goldbergsimpson.com 



CERTIFICATE OF SERVICE 
This is to certify that a true and accurate copy of this document has been served via electronic 
mail to the persons listed below. 

Allyson K. Sturgeon, Esq. 
Robert M. Conroy 
Louisville Gas & Electric Co. 
220 West Main Street 
Louisville, Kentucky 40202 
allyson.sturgeon@lge-ku.com 
robert.conroy@lge-ku.com 

Kendrick R. Riggs, Esq. 
Stoll Keenan Ogden PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
kendri ck.ri ggs@skofirm. com 

Gregory T. Dutton 
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