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16 1. Big Rivers Electric Corporation ("Big Rivers"! herebypetitions the Kentucky

17 Public Service Commission ("Commission"!, pursuant to 807 KAR 5:001 Section 13, KRS

18 61.878, and KRS 278.160(3),to grant confidential protection to portions of the questions for,

19 and/orBigRivers' responses to, Item 1 of the Commission Staffs FirstRequestfor Information

20 ("PSC 1-1")and Items2, 3, and 5 of Kentucky Industrial Utility Customers, Inc.'s FirstRequest

21 for Information ("KIUC 1-2.""KIUC 1-3." and "K3UC 1-5."respectively) filed with this

22 petition. The informationBig Rivers seeks to protect as confidential is hereinafter referred to as

23 the "Confidential Information."

24 2. One (1) sealed copy ofthe pages containing Confidential Information, with the

25 Confidential Information highlighted with transparent ink,printedon yellowpaper, or otherwise

26 marked "CONFIDENTIAL," is beingfiled with this petition. Ten (10)copies of the pages

27 containing Confidential Information, withthe Confidential Information redacted, are alsobeing

28 filed with this petition. 807 KAR 5:001 Sections 13(2)(a)(3); 907 KAR 5:001 Section 9(a).

29 3. A copy of this petition and a copy of the responses with the Confidential

30 Information redacted have been sensed on all parties to this proceeding. See 807 KAR 5:001



1 Section 13(2)(b). A copy ofthe Confidential Information has been served on all parties that have

2 signed a confidentiality agreement.

3 4. If and to the extent the Confidential Information becomes generally available to

4 the public, whether through filings required by other agencies or otherwise. Big Rivers will

5 notify the Commission and have its confidential status removed. 807 KAR 5:001 Section

6 13(10)(b).

7 5. As discussed beloW, the Confidential Information is being submitted

8 confidentially pursuant to 807 KAR 5:001 Section 13(9)(a) and/or is entitled to confidential

9 protection based upon KRS 61.878(l)(c)(l). 807 KAR 5:001 Section 13(2)(a)(l).

10 I. Infonnatioii Submitted Pursuant to 807 KAR 5:001 Section 13f9Ral

11 6. 807 KAR 5:001 Section 13(9)(a) provides:

12 A person who files any paper that contains material that has previously been
13 deemed confidential or for which a request or motion for confidential treatment is
14 pending shall submit one (1) copy ofthe paper with the adjudged or alleged
15 confidential material underscored or highlighted, and ten (10) copies ofthe paper
16 with those portions redacted; and
17

18 2. If a request for confidential treatment ofthe material is pending,
19 a written notice identifying the person who made the request and
20 the date on which the request was submitted.
21

22 7. The Confidential Information contained in the questions for KIUC 1-3 and 1-5

23 and Big Rivers' response to PSC 1-1 and KIUC 1-2 consists ofmaterial for which Big Rivers

24 sought confidential protection in its petition for confidential treatment filed in this matter on

25 August 5,2016, which petition is pending.

26 n» Information Protected Bv KRS 61.878n¥clfll

27 8. All of the Confidential Information, including the Confidential Information

28 addressedin Part I, above, is entitled to confidential protection based upon KRS 61.878(l)(c)(l),



1 which protects "records confidentially disclosed to an agency or required by an agency to be

2 disclosed to it, generally recognized as confidential or proprietary, which ifopenly disclosed

3 would permit an unfair commercial advantage to competitors of the entity that disclosed the

4 records." KRS 61.878(l)(c)(l); 807KAR5:001 Section 13(2)(a)(l). SectionA belowexplains

5 that Big Rivers operates in competitive environments in the wholesale power marketand in the

6 creditmarket. Section B below shows that the Confidential Informationis generallyrecognized

7 as confidential or proprietary. Section C below demonstrates that public disclosureof the

8 Confidential Information wouldpermit an unfair commercial advantage to Big Rivers'

9 competitors.

10 A. Big Rivers'Faces Actual Competition

11 9. As a generation and transmission cooperative, BigRivers competes in the

12 wholesale power market. This includes not onlythe short-term bilateral energy market, theday-

13 ahead and real time energy and ancillary services markets, and thecapacity market to which Big

14 Rivers hasaccess byvirtue of itsmembership in Midcontinent Independent System Operator,

15 Inc. ("MISO"), but alsoforward bilateral long-term agreements andwholesale agreements with

16 utilities andindustrial customers. Big Rivers' ability to successfully compete in themarket is

17 dependent upon a combination of its ability to: 1)obtain themaximum pricefor thepower it

18 sells, and 2)keep its costofproduction as lowaspossible. Fundamentally, if BigRivers' costof

19 producing a unitof power increases, its ability to sell thatunit in competition withother utilities

20 is adversely affected.

21 10. BigRiversalsocompetes for reasonably priced creditin the creditmarkets, and

22 itsability to compete is directly impacted by its financial results. Lower revenues and anyevents

23 thatadversely affect BigRivers' margins will adversely affect its financial results and potentially



1 impact thepriceit pays forcredit. A competitor armed with BigRivers' proprietary and

2 confidential information will be able to increase Big Rivers' costs or decrease Big Rivers'

3 revenues,which could in turn affect Big Rivers' apparent creditworthiness. A utility the size of

4 BigRivers that operates generation andtransmission facilities will always haveperiodic cash

5 andborrowing requirements for both anticipated and unanticipated needs. BigRiversexpects to

6 be in the creditmarkets on a regularbasis in the future, and it is imperative that Big Rivers

7 improve and maintain its credit profile.

8 11. Accordingly, Big Rivershas competitors in both the power and capitalmarkets,

9 and its Confidential Information should be protected to prevent the imposition ofan unfair

10 competitive advantage.

11 B. The Confidential Information is Generally Recognized as Confidential or
12 Proprietary

13 12. The Confidential Information consists ofthe confidential terms ofthe Agreement

14 for the Purchase and Sale ofFirm Capacity and Energy (the "Agreement"! between Big Rivers

15 and the KentuckyMunicipalEnergyAgency ("KvMEA"! that is the subjectofthis proceeding,

16 and discussions about those confidential terms. KRS 278.160 specifically recognizes that terms

17 of a specialcontractare not required to be publiclydisclosedif suchterms are entitledto

18 protectionunder KRS 61.878(l)(c)(l). KRS 278.160(3).

19 13. The Confidential Information is not publicly available, is not disseminated within

20 BigRivers exceptto thoseemployees andprofessionals with a legitimate business needto know

21 and act upon the information, and is not disseminated to others without a legitimate need to

22 know and act upon the information. As such, the Confidential Informationis generally

23 recognized as confidential and proprietary.

24

4



1 C. Disclosure of the Confidential Information Would Permit an Unfair Commercial

2 Advantage to Big Rivers' Competitors

3 14. Disclosure ofthe Confidential Information would permit an unfair commercial

4 advantage to Big Rivers' competitors. As discussed above. Big Rivers faces actual competition

5 in the wholesale power market and in the credit market. It is likely that Big Rivers would Suffer

6 competitive injury if the Confidential Information was publicly disclosed. In PSC Case No.

7 2003-00054, the Commission granted confidentialprotection for bids submittedto Union Light

8 Heat & Power ("ULH&P"'). ULH&P's argued, and the Commissionimplicitly accepted, that the

9 bidding contractors would not want their bid information publicly disclosed, and that disclosure

10 wouldreducethe contractorpool available to ULH&P, which woulddrive up ULH&P's costs,

11 hmting its abilityto competewith other gas suppliers. Order dated August4,2003, in In the

12 Matter of:Application ofthe Union Light, Heat and Power Companyfor Confidential

13 Treatment, PSC Case No. 2003-00054. Similarly, in Hoy v. Kentucky Indus. Revitalization

14 Authority, the KentuckySupremeCourt foimdthat withoutprotectionfor confidential

15 information provided to a publicagency, "companies would be reluctant to applyfor investment

16 taxcredits for fearthe confidentiality of financial information would be compromised. Hoy v.

17 Kentucky Indus. Revitalization Authority, 907 S.W.2d 766, 769 (Ky. 1995).

18 15. In Big Rivers' case. Big Rivers is currently in negotiations withpotential

19 counterparties for otherpurchase poweragreements andexpects to engage in negotiations with

20 other counterparties in the future. If confidential treatment of the confidential terms of the

21 Agreement is denied, potential counterparties would know that the confidential terms oftheir

22 contracts wouldbe publiclydisclosed, whichcouldreveal information to their competitors about

23 their competitiveness. Because many companies would be reluctant to have such information

24 disclosed, public disclosure of the Confidential Information would likely reduce the poolof



1 counterparties willing to negotiate with Big Rivers, reducing Big Rivers' ability to sell power

2 and impairing its ability to compete in the wholesale power and credit markets.

3 16. Additionally, in PSC Case No. 2003-00054, the Commission granted confidential

4 protection to bids submitted to ULH«&P. In addition to the other arguments discussed above,

5 ULH&P arguedj and the Commission implicitly accepted, that if the bids it received were

6 publicly disclosed, contractors on future work could use the bids as a benchmark, which would

7 likely lead to the submission ofhigher bids. Order dated August 4,2003, in In the Matter of:

8 Application ofthe UnionLight, Heat and Power Companyfor Confidential Treatment, PSC Case

9 No. 2003-00054. The Commission also implicitly accepted ULH&P's further argument that the

10 higher bids would lessen ULH&P's ability to compete with other gas suppliers. Id Similarly,

11 public disclosureofthe confidential terms ofthe Agreementwould allowpotential counterparties

12 to future purchase power agreements with Big Rivers to use the terms as a benchmark for

13 negotiations, leading to less favorable prices and terms for power sales for Big Rivers and

14 placing Big Rivers at an unfair competitive disadvantagein the wholesalepower and credit

15 markets.

16 17. Accordingly, the public disclosure ofthe information that Big Rivers seeks to

17 protect would provide Big Rivers' competitors with an unfair commercial advantage.

18 TTT. Time Period

19 18. Big Rivers requests that the Confidential Information remain confidential

20 indefinitelybecause so long as Big Rivers is in the wholesalepower market, the public

21 disclosure ofthe confidential terms ofthe Agreement that it has agreed to could be used to Big

22 Rivers' competitive disadvantage for the reasons stated above. 807 KAR 5:001 Section

23 13(2)(a)(2).

24
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rV. Conclusion

19. Based on the foregoing, the Confidential Information is entitled to confidential

protection. If the Commission disagrees that Big Rivers is entitled to confidential protection, due

process requires the Commission to hold an evidentiary hearing. UtilityRegulatory Com'n v.

Kentucky WaterService Co., Inc., 642 S.W.2d 591 (Ky. App. 1982).

WHEREFORE, Big Rivers respectfully requests that the Commission classify and protect

as confidential the Confidential Information.

On this the 5*^ day ofOctober, 2016.

James M. Miller

Tyson Kamuf
SULLIVAN, MOUNTJOY, STAINBACK
& MILLER, P.S.C.
100 St. Arm Street

P. O. Box 727

Owensboro, Kentucky 42302-0727
Phone: (270)926-4000
Facsimile: (270) 683-6694
jmiller@smsmlaw.com
tkamuf@smsmlaw.com

Counsel for Big Rivers Electric Corporation


