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Pursuant to 807 KAR 5:001, Section 19, First Baptist Church ofForest Hills ("First Baptist

Church"), by counsel, hereby submits the following Response to, and Motion to Dismiss,

Kentucky Frontier Gas, LLC's ("Kentucky Frontier") Petition for a Declaratory Order:

1. On October 4,1971, First Baptist Church and Belfry Gas Company, Inc., ("Belfry Gas")

entered into an Agreement under which First Baptist Church would sell to Belfry Gas, "a pipe line

of two inch and one and one-half inch in diameter" that ran from the First Baptist Church to a
I

connection point on the City Service Company pipeline. The distance of the conveyed pipeline

was approximately 3,000 feet. Belfry Gas agreed to: (1) pay First Baptist Church $1,100 for the

pipeline; and (2) furnish First Baptist Church and its parsonage with gas at a price of $0.35 per

thousand cubic feet. The gas was to be provided at this price for as long as "they have service

available in this area." In essence. First Baptist Church accepted a lower upfront payment for the

pipeline in exchange for gas purchase savings each year.

2. In its Petition, Kentucky Frontier states that this 1971 Agreement was a pipeline lease

and right-of-way agreement. This was not merely a right-of-way agreement and it was certainly



nota lease. Itwas avalid sales contract within which the consideration for thesale ofthe pipeline

was $1,100 in cash, and a lower price on the gas used byFirst Baptist Church and its parsonage.

Nowhere in the 1971 Agreement does it state that it was merely for the use of the right-of-way,

nor does it statethat this is a lease agreement. Also, nowhere in the 1971 Agreement does it state

the pipeline being conveyed had to be used to fiimish gas in order for First Baptist Church to

receive gas at $0.35 per thousand cubic foot. Resolution of a commercial dispute such as this

should beheard in thePike Circuit Court. InSimpson County Water Dist. v. City ofFranklin, 872

S.W.2d 460,464 (Ky. 1994), Kentucky's highest court held that "matters ofcontract interpretation

are well within the court's expertise and not that of utility regulatory agencies." Furthermore the

Court heldin Bee'sOldReliable Shows, Inc. v. Kentucky Power Co., 34P.U.R.3d 112,334S.W.2d

765,161 (Ky. 1960), "Although the Public Service Commission has jurisdiction over questions

concerning rates and services generally, nevertheless, when a question arises which is peculiar to

the individual complainant, the courts will assume jurisdiction and hear the matter... These parties

haveentered into a contract for service, which,obviously, is not akin to the usual servicerendered

to the public generally. The contract here is of private concern to these parties. Under the

circumstances, jurisdiction is not exclusive with the Public Service Commission, and the case

should be submitted to the court."

3. Kentucky Frontier purchased Belfiy Gas in 2008, and the parties have abided by the

October 4, 1971 Agreement for nearly eight years thereafter. However, on July 13, 2016, First

BaptistChurchreceiveda letter from Kentucky Frontierstatingit wouldno longerhonor the 1971

Agreement and that it would continue to provide gas service to First Baptist Church, but at a much

higher cost. Furthermore, even though FirstBaptist Church was a current customer of Kentucky

Frontier, the letter stated that First Baptist Church would have to complete an application for



service or be disconnected. Kentucky Frontier has since disconnected First Baptist Church's

service.

4. Pursuant to Kentucky Frontier's tariff, a customer may be disconnected at the

customer's request or disconnected by Kentucky Frontier with notice for the following reasons:

(1) nonpayment; (2) failing to complywith Rules and Regulations after due notice of such failure

and reasonable time is allowed for compliance; and (3) if the Customer's use of service is

detrimental to the service furnished by Kentucky Frontier to its other Customers. The tariff goes

on to say that servicecan be disconnected withoutnotice if: (1) there is a condition that is found

tobedangerous; (2) if it was restored bysomeone other than Kentucky Frontier; or (3) Kentucky

Frontier's metering orregulating equipment has been bypassed, adjusted, altered ortampered with.

None ofthese situations are present inthis case. First Baptist Church didnotrequest thatitsservice

be disconnected. It had not failed topay its bill. Kentucky Frontier did notnotify First Baptist

Church that it had violated any Rules or Regulations. First Baptist Church's service was not

detrimental tothe natural gas service being furnished toother customers. There was no dangerous

condition. The service hadnot beenrestored by someone otherthan Kentucky Frontier andnone

of Kentucky Frontier's equipment had been tampered with. As such, service to First Baptist

Church should not have been unilaterally disconnected by Kentucky Frontier. Because of

Kentucky Frontier's clear and unambiguous failure toproperly disconnect its service, FirstBaptist

Church requests the Commission to issue an Order directing Kentucky Frontier to restore service

to First Baptist Church, at the contractually agreed upon price.

5. Kentucky Frontier admits in its Petition that it still serves gas in the areaof FirstBaptist

Church. Kentucky Frontier also admits in its Petition that based on the terms of the 1971

Agreement, Frist Baptist Church is entitled to gas at $0.35 per Mcf. Therefore, since continued



service in the area is the only requirement under the 1971 Agreement, Kentucky Frontier must

honor its contractual obligations.

6. Pursuant to KRS 278.040(2), the Commission has authority over rates and services of

utilities, including Kentucky Frontier. The price of gas at issue in this case is not a "rate", but

instead is part of the consideration supporting a contractfor the sale of property. The Commission

does not havejurisdictionto adjudicate propertyrightsunder the contractwhich givesrise to these

rights.^ However, Kentucky Frontier's disconnection ofservice does violate itsown service tariffs

and suchfailure does fall into the scopeof the Commission's "service"jurisdiction.

7. The 1971 Agreement is a valid contract, supported by bargained for consideration and

Kentucky Frontier should not now be allowed to misconstrue this Agreement as merely the

granting of a right-of-way or as a lease. Kentucky Frontier has operated under the contract for

nearly eight years after Kentucky Frontier acquired Belfi:y Gas. Belfiy Gas had operated under

the contract foroverthirty years priorto that. Kentucky Frontier nowargues that it onlypurchased

the assets and none of the liabilities of Belfry Gas in an attemptto void the 45 year contract.

8. Even if the Commission considers this contract a "rate", prior to Kentucky Frontier

acquiring Belfry Gas, Belfiy Gas included the 1971 Agreement in its approved tariff on file with

the Commission. The Agreement was file-stamped by the Commission on August 1, 2002.

Whether the 1971 Agreement might have been on file with the Commissionprior to that is unclear

without a detailed search of the Commission's records which are archived and not readily

accessible through its website. Certainly, Kentucky Frontier does not represent or warrant that the

' See Harold Barker, Ann Barker and Brooks Barker v. East Kentucky Power Cooperative, Inc., Order, Case No.
2013-00291 (Ky. P.S.C. April 7,2014) (holding that "Claims pertaining to such property rights, including the location
and valuation ofeasements, similarly fall outside the scope ofthe Commission's jurisdiction over rates and services.")
citing, Robert J. & Nicole R. Arnold V5. Blue Grass R.E.C.C., Order, Case No. 94-528 (Ky. P.S.C. January 6, 1995)
(holding that "KRS Chapter 278 provides the Commission with exclusive jurisdiction over the rates and services of
utilities. However, matters concerning property law are within the exclusive jurisdiction of the courts of the
Commonwealth.")



1971 Agreement was not filed by Belfry Gas prior to 2002. Furthermore, KRS 278.170 only

prohibits an unreasonable preference or advantage, unreasonable prejudice or disadvantage or

unreasonable difference for doing the same type of service under the same type of conditions.

Therefore, reasonable differences are allowed^. In this instance, it is reasonable that First Baptist

Church would receive a savings on its natural gas usage, due to the fact that it sold a pipeline,

which it owned, toBelfry Gas for a low upfront payment. The savings over time are the remaining

consideration for thesale of thepipeline. Had First Baptist Church notnegotiated forthis savings,

the upfront cost for thepipeline would have been considerably more than the amount paid.

9. Moreover, if the Commission determines thatthepriceprovided in the 1971 Agreement

is a "rate", the July 13, 2016 letter from Kentucky Frontier to First Baptist Church constitutes

defective noticeof a change in such rate.^

10. In conclusion, the 1971 Agreement is a valid, enforceable contract. It was made

between two parties where one partyagreed to sell and the other party agreed to purchase a gas

pipeline in retum for a small upfront payment and regular monthly payments, in the form of

savings on the natural gas consumed by the selling party. Therefore, Kentucky Frontier is not

requesting that a "rate" be dissolved, but rather for the Commission to dissolve its contractual

obligations to First Baptist Church under the 1971 Agreement. For the foregoing reasons the

Commission does not havejurisdiction over this commercial dispute. However, to add insult to

injury, Kentucky Frontier failed to abide by its tariff or relevant statutes in disconnecting First

Baptist Church's gas service, an injurywhich the Commissiondoes have thejurisdiction to correct.

FirstBaptist Church respectfully requests that the Commission enteran orderrequiring Kentucky

Frontier to reconnect its gas service pursuant to the same terms in force prior to the disconnection.

^See, Public Service Commission ofKentucky v. Commonwealth ofKentucky, et. ai, 320 S.W. 3d(Ky. 2010).
^5'ee. KRS 278.160; 807 KAR 5:011.



and to otherwise dismiss this case so that the terms of the 1971 Agreement may be construed in

the appropriate court of law.

WHEREFORE, First Baptist Church respectfully requests the Commission to enter an

Order directing Kentucky Frontier to reconnect its gas service at the terms in force prior to the

disconnection and to dismiss the Petition of Kentucky Frontier for lack of jurisdiction and

removing it from the Commission's docket.

Respectfully submitted,

Mark David Goss

L. Allyson Honaker
Goss Samford, PLLC
2365 Harrodsburg Road, Suite B-325
Lexington, KY 40504
(859) 368-7740

mdgoss@gosssamfordlaw.com
allyson@gosssamfordlaw.com
Counselfor First Baptist Church ofForest Hills

CERTIFICATE OF SERVICE

This is tocertify that a true and correct copy of the foregoing has been served, bydelivering
same to the custody and care of the U.S. Postal Service, postage pre-paid, x\\\s dsiy of
September, 2016, addressed to the following:

John N. Hughes
124 West Todd Street

Frankfort, KY 40601
Counselfor Kentucky Frontier Gas. LLC

Counselfor First Baptist Church ofForest Hills



VERIFICATION

COMMONWEALTHOF KENTUCKY )
)

COUNTY OF PIKE )

Brian S. Lambert, MD, Deacon of First Baptist Church of Forest Hills, in his official
capacity, and, after being duly sworn, verifies and affirms that he has read the foregoing
Response and Motion to Dismiss and that the averments set forth therein are true and correct to
the best of hisknowledge, information andbeli^formed afterreasonably inquiry.

"BRIAN S. LAMfiERT, hto
Deacon of First Baptist Church ofForest Hills

The foregoing Verification was signed, acknowledged, and sworn to before .me.tlus 7''̂
day of September, 2016, by Brian S. Lambert, MD.

TARY PUBLIC, Commission

My Commission Expires g>i jo's, j


