
SULLNAN, MOUNTJOY, 
STAINBACK & MILLER, r.s.c. 
Attorneys 

July 29, 2016 

VIA FEDERAL EXPRESS 

Dr. Talina R. Mathews 
Executive Director 
Public Service Commission 
211 Sower Boulevard, P .O. Box 615 
Frankfor t, Kentucky 40602·0615 

james M. Miller 
Attorney 

jmiller@s msmlaw.com 

Skill. Integrity. Efficiency. 

- -... - · ,,=u r . ~· --,, 

JUL :.; 9 Z0\6 

pUB_ c, ;:,lP.VICE. 
coMMISSION 

RE: In the Matter of. Apph'cation of Big Rivers Electric Corporation for Declaratory 
Order, Public Service Commission of Kentucky 
Case No. 2016-00_ 

Dear Dr. Mathews: 

Enclosed for filing on behalf of Big Rivers Electric Corporation (" Big River s') are the 
following: 

• An original and ten copie of an applica tion ("Application") for a declaratory order 
regarding a di pute between Big Rivers, as applicant, and t he Utility Commis ion of t he 
City of Render on, and the City of Render on; and 

• An origina l and ten copie of a petition for confidential treatment of certain confidential 
information being filed by Big Rivers with the Application, and, in a separate envelope, 
one copy of the pages containing the confidential information with that confidentia l 
informa tion highlighted in yellow transparent ink. 

As noted in the Applica tion, Big Rivers ha today served courte y copies of this 
Application on the Utility Com mission of t he City of Render on, the City of Henderson , 
and t he Attorney General of Kentucky, at the addr esse hown on the attached ervice 
list. 

100 Saint Ann Street I P.O. Box 727 I Owensboro, KY 42302-0727 
Telephone: (270) 926-4000 I Facsimile: (270) 683-6694 I sm smlaw.com 
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Dr. Talina R. Mathews 
Page 2 
July 29, 201 6 

Please feel free to contact me if you have any que tion 

Sincerely your , 

~M.~ 
J a mes M. Miller 
Counsel for Big Rivers Electric Corpora tion 
jmiller@ msmlaw.com 

Enclosure 

Copies: 
Robert W. Berry 
DeAnna Speed 



City of Henderson, Kentucky 
222 First Street 
Henderson, KY 42420 
Attention: Mayor 

Hon. Dawn Kelsey 
City Attorney 
City of Henderson, Kentucky 
222 First Street 
Henderson, KY 42420 

Service List 

Utility Commission of the City of Henderson, Kentucky 
100 Fifth Street 
Henderson, KY 42420 
Attention: Gary Quick 

Attorney General of Kentucky 
1024 Capital Center Dr. 
Suite 200 
Frankfort, KY 40601 
Attention: Hon. Rebecca Goodman 



1 COMMONWEALTH OF KENTUCKY RECEIVeD 
2 BEFORE THE PUBLIC SERVICE COMMISSION 

JUL 2 9 2016 
3 
4 
5 IN THE MATTER OF: 

PUBLIC SERVICE 
COMMISSION 

6 

7 
8 
9 

APPLICATION OF BIG RIVERS ELECTRIC 
CORPORATION FOR A DECLARATORY 
ORDER 

APPLICATION 

) CaseNo. 
~ 2016-___ _ 

1. Big Rivers Electric Corporation ("Big Rivers") files this application 

10 ("Application") pursuant to 807 KAR 5:001 Section 19 and KRS 278.200, seeking an order from 

11 the Kentucky Public Service Commission ("Commission") finding that the rate and service 

12 standards under Big Rivers' existing Power Sales Contract with the City of Henderson, Kentucky 

13 and City of Henderson Utility Commission (collectively, "Henderson"), as amended, require 

14 Henderson to be responsible for the variable production costs ("Variable Costs"/ of any Excess 

15 Henderson Energy2 generated by Henderson's Station Two generating station that Big Rivers 

16 declines to take and utilize. Alternatively, Big Rivers requests that the Commission enter an 

17 order pursuant to KRS 278.030 and KRS 278.200 finding that the Power Sales Contract is unfair, 

18 unjust and unreasonable unless Henderson is responsible for the Variable Costs of Excess 

19 Henderson Energy that Big Rivers declines to take and utilize, and declaring that Henderson is 

20 responsible for the Variable Costs of any Excess Henderson Energy that Big Rivers declines to 

21 take and utilize. In support of this Application, Big Rivers states as follows: 

1 The variable production costs of Excess Henderson Energy include fuel, all reagents, and sludge 
disposal costs. Section 6.7 of the Power Sales Contract provides that each party, at its own cost, must 
provide the full replacement of all fuels and reagents consumed for that party's use of electric energy 
from Station Two. Section 3.8(c) of the Power Sales Contract provides that Big Rivers is responsible for 
the costs of fuel, reagent and sludge disposal for Excess Henderson Energy that it takes, but this provision 
does not require Big Rivers to pay these Variable Costs for Henderson's Excess Henderson Energy that 
Big Rivers does not take. 
2 Excess Henderson Energy is described in paragraph 8 of this Application, and is defined in Section 

i 3.8(a) of the Power Sales Contract, as amended, Exhibit I to this Application. 
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1 Introduction 

2 2, Big Rivers is a rural electric cooperative corporation organized pursuant to KRS 

3 Chapter 279. Its full name is Big Rivers Electric Corporation. Its mailing address is P.O. Box 

4 24, Henderson, Kentucky 42419. Its street address is 201 Third Street, Henderson, Kentucky 

5 42420. Its address for electronic mail service is regulatory@bigrivers.com. 807 KAR 5:001 

6 Section 14(1 ). 

7 3. Big Rivers owns and operates generating assets and purchases, transmits, and 

8 sells electricity at wholesale. Its principal purpose is to provide the wholesale electricity 

9 requirements of its three distribution cooperative members: Jackson Purchase Energy 

10 Corporation, Kenergy Corp., and Meade County Rural Electric Cooperative Corporation 

11 (collectively, the "Members"). The Members in turn provide retail electric service to 

12 approximately 114,000 consumer/retail members located in 22 western Kentucky counties: 

13 Ballard, Breckenridge, Caldwell, Carlisle, Crittenden, Daviess, Graves, Grayson, Hancock, 

14 Hardin, Henderson, Hopkins, Livingston, Lyon, Marshall, McCracken, McLean, Meade, 

15 Muhlenberg, Ohio, Union, and Webster. 

16 4. Big Rivers was incorporated in the Commonwealth of Kentucky on June 14, 

17 1961, and hereby attests that it is currently in good standing in Kentucky. 807 KAR 5:001 

18 Section 14(2). 

19 5. The City of Henderson is a municipality in Western Kentucky with a street 

20 address of222 First Street, Henderson, Kentucky 42420 and a mailing address of P.O. Box 716, 

21 Henderson, Kentucky 42419-0716. The City of Henderson Utility Commission, dba Henderson 

22 Municipal Power and Light, is a municipal utility organized under the law of Kentucky with an 

23 address of 100 Fifth Street, Henderson, Kentucky 42420. Henderson owns two coal-fired 

2 
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1 electric generating units near Sebree, Kentucky known as "Station Two," which have a Total 

2 Capaciif of312 MW. Big Rivers operates and maintains the Station Two units under a series of 

3 contracts that were originally executed on August 1, 1970, and that have since been amended 

4 (the "Station Two Contracts"). One of the Station Two Contracts is the Power Sales Contract, 

5 which is attached hereto as Exhibit 1. Big Rivers also attaches another of the Station Two 

6 Contracts, the Power Plant Construction and Operation Agreement, as Exhibit 2, and 

7 amendments to the Station Two Contracts that were made in years 1970 (Exhibits 3 and 4), 

8 1971(Exhibit 5), 1993 (Exhibit 6), 1998 (Exhibit 7) and 2005 (Exhibit 8). The Station Two 

9 Contracts provide that all references in the Station Two Contracts to the City of Henderson shall 

10 include its City of Henderson Utility Commission to the extent applicable. 

11 6. Big Rivers has served a copy of this Application on the Mayor of the City of 

12 Henderson, the Utility Commission of the City of Henderson, and the City Attorney for the City 

13 of Henderson. Big Rivers has also sent a copy of this Application to the Attorney General of 

14 Kentucky, Office of Rate Intervention. 

15 

16 

17 

18 

19 

20 

21 

22 

7. Under the Power Sales Contract, Henderson each year elects a portion of the 312 

MW Total Capacity of Station Two to be reserved to it for serving the City of Henderson and its 

inhabitants (the "Reserved Capacity") by way of a rolling five-year reservation methodology. 

Henderson then allots the balance of the capacity of Station Two to Big Rivers. Big Rivers is 

then entitled to, and is obligated to take and pay capacity charges for, the allotted Station Two 

capacity. Henderson's Reserved Capacity for the 2016-2017 contract year is 115 MW, and Big 

Rivers' resulting allotted capacity share is 197 MW. Big Rivers and Henderson are separately 

responsible for the Variable Costs associated with the energy each of them uses in a given hour, 

3 The "Total Capacity'' of Station Two is defmed in Section 3.6 of the Power Sales Contract as the 
average of the total continuous net send-out capability of all generating units in Station Two. 
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which includes the obligation that each party must replace at its cost all fuels and reagents 

consumed for the energy used by that party. 

Dispute over Excess Henderson Energy 

8. Henderson may take less energy in a given hour than is actually available to 

Henderson under its Reserved Capacity. The energy associated with Henderson's Reserved 

Capacity that is not taken by Henderson for purposes of supplying the needs of the City of 

Henderson and its inhabitants is "Excess Henderson Energy," a concept that was added to the 

Power Sales Contract in a new Section 3.8 by the 1998 amendments to the Station Two 

Contracts, a copy of which is attached to this Application as Exhibit 7. Big Rivers and 

Henderson had a dispute over the entitlement of the parties to Excess Henderson Energy under 

the Power Sales Contract that culminated in Big Rivers initiating an arbitration proceeding in 

2009 (the "Arbitration"t to resolve the dispute. The arbitration panel concluded that "the excess 

energy shall be considered to belong to [Henderson]. "5 A copy of the award of the arbitration 

14 panel is attached to this Application as Exhibit 9. 

15 

16 

17 

18 

19 

20 

9. As explained in more detail in the Direct Testimony of Robert W. Berry, 

President and CEO of Big Rivers, which is attached to this Application as Exhibit 10, Henderson 

requires the Station Two units to be run in continuous operation. Thus, the Station Two units 

operate even in in hours when the marginal cost of producing energy from those units exceeds 

the price at which power can be purchased in the Midcontinent Independent System Operator, 

Inc. ("MISO") market. MISO is a regional transmission operator that the Commission 

4 Big Rivers Electric Corporation vs. City of Henderson, Kentucky and City of Henderson Utility 
Commission dba Henderson Municipal Power and Light, American Arbitration Association Case No. 52 
198 00173 10. 
5 Jd., May 31, 2012 award, p. 3. 
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1 authorized Big Rivers to join, and that has operational control of Big Rivers' transmission 

2 system. 
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10. Section 3.8(a) of the Power Sales Contract gives Big Rivers the option, in its 

discretion, to take and utilize all or any portion of the Excess Henderson Energy under certain 

circumstances, but it does not require Big Rivers to take and utilize any Excess Henderson 

Energy. Nevertheless, before June 1, 2016, Big Rivers exercised its option to take and utilize 

Excess Henderson Energy generated by Station Two.6 

11. By letter dated May 25, 2016, a copy of which is attached to this Application as 

Exhibit 11, Big Rivers informed Henderson that Big Rivers may from time to time not take all of 

the available Excess Henderson Energy produced by Station Two. The letter explains that 

because of market changes, there have been an increasing number of hours in which the cost of 

producing Excess Henderson Energy exceeds MISO market prices, and Big Rivers plans to no 

longer take Excess Henderson Energy in such uneconomic hours. 

12. The Power Sales Contract requires the party using energy to be responsible for the 

Variable Costs of that energy by replacing, at its cost, all fuels and reagents consumed for the 

energy used by that party and by paying the sludge disposal costs associated with that energy. 

13. The Power Sales Contract does not obligate Big Rivers to pay the Variable Costs 

of Excess Henderson Energy that Big Rivers, in its discretion, elects not to take and utilize, that 

belongs to Henderson, and that is required by Henderson to be generated. Accordingly, Big 

Rivers further stated in the May 25 letter that it would not be responsible for the Variable Costs 

of Excess Henderson Energy that it did not take. In further exchanges of letters, all of which are 

6 Henderson is currently litigating with Big Rivers over whether Big Rivers' taking of Excess Henderson 
Energy since 2009 was a breach of contract that entitles Henderson to damages. 
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included in Exhibit 11 to this Application, Henderson made a general objection to Big Rivers' 

plan and refused to meet to explain and discuss its objections. 

Jurisdiction 

14. KRS 278.200 grants the Commission jurisdiction to 

originate, establish, change, promulgate and enforce any rate or service standard 
of any utility that has been or may be fixed by any contract, franchise or 
agreement between the utility and any city, and all rights, privileges and 
obligations arising out of any such contract, franchise or agreement, regulating 
any such rate or service standard, shall be subject to the jurisdiction and 
supervision of the commission, but no such rate or service standard shall be 
changed, nor any contract, franchise or agreement affecting it abrogated or 
changed, until a hearing has been had before the commission in the manner 
prescribed in this chapter. 

15. The Power Sales Contract is a contract between a utility and a city over which the 

Commission has jurisdiction pursuant to KRS 278.200. The Commission has confirmed its 

jurisdiction over the Station Two Contracts on numerous occasions.7 

Request for Relief 

16. Big Rivers requests the Commission to fmd that is has the jurisdiction and 

authority to grant the relief sought by Big Rivers in this Application. 

17. Big Rivers further requests that the Commission enforce the Power Sales Contract 

by issuing an order finding that Big Rivers is not responsible for the Variable Costs of any 

7 See, e.g., order dated October 22, 1970, in Case No. 5406 (approving the Station Two Contracts); order 
dated July 14, 1998, in Case No. 1998-00267 (approving the 1998 amendments to the Station Two 
Contracts); order dated February 24, 2006, in Case No. 2005-00532 (approving the 2005 amendments to 
the Station Two Contracts and stating, "The fmallease transaction documents, as well as amendments to 
the then existing Station Two contracts between Big Rivers and the City, were subsequently approved by 
the Commission in Case No. 1998-00267. The Commission has previously stated that any modifications 
or amendments to those documents will similarly need to be approved") (citations omitted); order dated 
March 31, 1995, in Case No. 94-032 (approving the 1993 amendments to the Station Two Contracts). 

6 



1 Excess Henderson Energy that Big Rivers declines to take in accordance with its rights under the 

2 Power Sales Contract, and that Henderson is responsible for those Variable Costs. 
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18. Tf, however, the Commission were to interpret the Power Sales Contract to find 

that Big Rivers is not excluded from responsibility for the Variable Costs of al l of Henderson's 

Excess Henderson Energy not taken and utilized by Big Rivers then Big Rivers alternatively 

requests that the Commission find that this requirement is not fair, just. and reasonable, and 

exercise its authority under KRS 278.200 and KRS 278.030 to hold that Big Rivers is not 

responsible under the Station Two Contracts for the Variable Costs of any Excess Henderson 

Energy not taken and util ized by Big Rivers, and that Henderson is responsible for those costs. 

WHEREFORE. Big Rivers respectfully requests that the Commission enter an order: 

1. Granting the relief requested by Big Rivers in paragraphs 16, 17 and 18 of this 

Application; and 

2. Granting all other relief to which Big Rivers may be entitled. 

On this the 2. ~~ of July, 2016. 

7 

Respectfully submitted, 

~------m,~ 
~Iller 

R. Michael Sullivan 
Tyson Kamuf 
SULLIVAN, MOUNTJOY, STAINBACK 
& MILLER, P.S.C. 
1 00 St. Ann Street 
P. 0. Box 727 
Owensboro, Kentucky 42302-0727 
Phone: (270) 926--4000 
Facsimile: (270) 683-6694 
j rniller@smsmlaw.com 
tkamuf@smsmlaw.corn 

Counsel for Big Rivers Electric Corporation 
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Verification 

I, Robert W. Berry, President and Chief Executive Officer for Big Rivers Electric 
Corporation, hereby state that I have read the foregoing Application and that the statement~.M 
contained therein are true and correct to the best of my knowledge and belief, on this the~ aay 
of July, 2016. 

Robert W. Berry 
President and Chief Executive Officer 
Big Rivers Electric Corporation 

13 COMMONWEALTH OF KENTUCKY ) 
14 COUNTY OF HENDERSON ) 
15 
16 
17 
18 
19 
20 
21 
22 
23 

SUBSCRIBED AND SWORN to before me by Robert W. Berry, as President and Chief 
Executive Officer for Big Rivers Electric Corporation, on this the ~~#day of July, 2016. 

8 

Notary Public, State at Large Kentucky 
My commission expires: J-1). ~17 
Notary ID: '-f1CJ ';I(;, 3 
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Exhibit 1 

Exhibit 2 

Exhibit 3 

Exhibit 4 

Exhibit 5 

Exhibit 6 

Exhibit 7 

Exhibit 8 

Table of Contents to Exhibits 

Power Sales Contract dated as of August 1, 1970 

Power Plant Construction and Operation Agreement dated as of 
August 1, 1970 

Amendment No. 1 to the Power Sales Contract and Amendment dated 
as of August 1, 1970 

No. 1 to the Power Plant Construction and Operation Agreement dated 
as of August 1, 1970 

Amendment No. 2 to the Power Sales Contract and Amendment dated 
as of March, 1973 

Amendments to Contracts dated as of May 1, 1993 

Amendments to Contracts dated as of July 15, 1998 

Amendments to Contracts dated as of April 1, 2005 

Exhibit 9 Arbitration Award dated May 31, 2012 

Exhibit 10 Testimony of Robert W. Berry 

Exhibit 11 Correspondence between Big Rivers and Henderson 
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/~ ... ___ -_;·_;, __ :---~::_:p· _: .. :··_::·_-·:"::_:_,:_,._~;---·_:_. __ -.-.,~_-__ <<.:_.~_-,;_~-•~--~---:_·:,·_?:~~ --:-, __ : __ -.-_:s.~>::--:r_-----,--·-- -- - . , .-._- -. ·;--~- .. _ .... ; ~',~,::-
. . . . . . . . . .. :, ~.·.- ·:: . . . . . ,. . · . .':·. :·.-·:·. ·- ... , ', .. · ... ' . .. . . ·.~: -· ... ·,, -... 



· .. 

.· . -·. 

·' :· 

·. ·.· 
... 

.. · 
·. 

.· .. ' . : . . . 
. ' .. ·.. . . ·.. ·. · . .' .. ·:: ·.. . ~ . ·_: ·. . . . . . ·.. : ·. . . . . :. . . . . . . . . . 

. ··.·over:estilllat'esiof· its· ne!!dli, ·.or .(Z·l" ado any. collJmerdaJ·/.or. · .· .. · 
.. ··. : .'~.·,·.~~.·:I '~ ",·',1.·'"',-. ';.• ·:.·'\,:' .. ,· .·. ·- '•' .·,· •' . ' .·., ~ ·: .: ' '.,: ·., ~.: .· ~ .· .. ·l:·~ . 

. . ··. · .. :.·. i'nciu'st'r:ial, ciis'tomer:s :.in,excess·~o:r· t'en.'(lq) 'in;ega:~iatts',eiith tq'_.;:- .. •:' 
· .. ·~:·. ~~:-.:·:~-:~:·-~~--·.:.: ··-:·~--~--~-::,-':':·k.·.·· .... ':··.~···:~ .. ::: :··.··._ .. :· ··:. .·. ·.· ··· .. :··:~:···.·. 
·: ... ·· '·:.its· tilectrici. sys.tem;·:·tf-.to do:•either:'(l)·:pr--(2}.,' a·s 't:he case;·:·.·: .... · . 
o• •,•',• ';,: t '• • a • • '·-:~· • ·~··,•,•:,." ' ·~··, o '•,, ~·,•' ' ,· '•. ',.' ""• • • ;:• ·,, • • 

:_.: l' ::· ... : :'. 111·~~ ··:b; ~: wi:i·u.i a' :~.!!~~:':1 r e .t ii e·_: ~-i:th draw~ 1. ~f. ad~ .i do~~;'. 'cap a'e i.ty· : . .--: . ·. •' 
::_:_-· ·.· ~.> _:-'f.~~~·:_-~·t·s.:·E~~i.s'ting: ~n:st.em:·~nd/o~. ~~~.ui ~~-i-ts-.D~~---~.n~ T~o· ~-f:·.;~·; ,: : . :-:.':· . 
. : .. .. ~ •. : .:,. :/ .. : :~ ~a_t·~·?·~. }-~o·:· ; ·-~~~11~ ~:~ ~-~~:~; ''_~::·~h~ ·':o~~;na:r.~:··~-~ll ~:s ~ : __ oi · ~~-s ~-":~·; ·. ·. . •. ~. ,:~·<;: . 

. · ~f' -·any·.·.commer.~ial ·or: .1ridu-stria 1.-·plci-nts:bein_q · s·er.yed by. . .C1t;i ,.·::;·;·.;· . 
.. :· .··: ·-.:::.~·::.-··-.· ... :·1 · ...... ~ ...... -... ·.: .• .-: . ."· . .. :~ ... :. · .... · ..... .-·. ·: ·: ~.: ..... ~~ ...... · .... ·· : .• ··~- .. 
·,>~: ... ' ·.·: . :at 'the' ~inie of· the· ex·e!=l! t'i D n.: of .this ··Agreement.: s hid,: not· -be.':; .. . :. ,.; ··: ··: 

-·: :·: ...... .-....... =····. ··.•. ···.·._i~. ·_.·: .. ·. ·-.~.·· .. ·:·:. ·.. .. 
· , c'ons.idered adde'd .oommeici'al -or ·industrhl ·cus.tomei-s· for·,t·.tie · · .. 

. • • J :· .. •• ~- ·,: ," • • • ' • .. • • • ••• _.;·: • •• :-.,· ~-; • • . • • : ' • • •• . • : • : ~ • • ••• ' • • • • :\ • •• 

. . ·purposes_.of 'th.i'S :Ag~.eement. su~:plus capaci'ty· as r.eferred to- · .. 

. ,.: ·. ··:-~~: ,(.i') ~-b~~~:-:s'ha'll'' b·~ :j_;·· .. i~'cif.fer~~ to: ·8i~:. Rivers a-f. city·;~ .. · .. 
.,,. · .. -·c.cist\· . _....,: __ :_.: .·, . .'.·,· ..... _, .. · ·· .'. ··> .. · .. :. .· .. _,,_.,. 

·.. ·-·:. . ·' 

' ....... · :: ·; .· ·. );5 .. ' .. Bl.g'R'l~v~rs: shail·,·:.~av~ th'e··r:~~h-~-~ to::rece·ive, ~~.d- ~h.e ., ·:·~:. ··;: 
,. 0 

0 

;• • ,o.' :., • •:-. .'",. 
0 

_.,'•, , c .. _. 
0 

.'• •, •:, , •• :· ,

0 

." 0, ,• ,ol '•> a 

0

•.",':,·.· ,• , ,· ,.·:.- .. 

· ·.· ;· .j)'bl igati'on to· take .•. and .pay .for"the ~surp'l.u·s ca-pa.ci.ty of. Ci·ty's ·.· · · 
. , . . . ; . . . •. ·. , . . • . • . . : •. , . ,.:· . ~, .• , , · r ., •· . ·. • · .. · ·. · ; . · ·· . · .· ·. •. , · 

· · ... ·stat.io-n T-wD .. al1atted. to i.t at' ,anr,.•.'p-art~_c.u)~r cf.a.te_,·_as ··h~rein :. ·· ·-

.. . . ·p~ov.i d e'd ,-: ' s~-;.~ 1 ~;. :c~ p·~·e::; ~x~ ~:.·,;~~-~-in :u:se.d .. stia l.l mean: th~· 
·, ·:·.·f~'t:·;,·~~,C~pa-~:i·~~:· ~f, t/~;ii.::st~~i·o·~-~~~·o. as ·~h~~- ~eter~ine~ ~rid.er . ·-~. · ·· 

. :. ~- ...... ·. ,· -: !, . ·• -.-·: . .. :·" • : ..... ··•· .. .' : •... · . • ~~ .. :· :~: ~·· 

: · ·:-.:~ect:;q·n. 3.-o,',;less·.tnat.-am·~·unt ... o.f. .. ·s·~cil c<jpaeity·at tht.f';time··. · · · 
: ~ . ~ . .. ':"a; . : :· ·.. _: .· .. . . : · .. -' . ~ ·. :· '... .' :_ ~- · .. .'. ··. . .· . . . :: ·. . .. . . . . . . 

.. ' ·. · .reserved .to. C~ty a~·:htiredn ·prQv.ided·. · .· · ·' · .... ·... . 

.·.,·; ·.0 :.:~~~- _!.:_~t'a{_ ~-'! p<f~·i·t;_·::of' .st.a_t·i on ·rw~ .• a·~· :.~e~~ rr~.d _: ~~- . 

·. · .. ·nei-e.i ri .. :s.ba:fl'"be. ··.t~·e,' -t~--~a:l·. ~qntinu~u·s. net·, s~nd~6u·,t .:'~a p·~ bi.l i ty ·' 
.. -- .. :-.:~:f:·i1{·.·9e~e~~t;-~g.::~n;~;~· ·i.'~~-::s:~~:~·;·~~ -~~-~~!{~·,. · ·. · · 

·.:> .. \-'. ·: t::e~l~·~:.'~~-d~~ .~:~~\h~:i ~~-~~~·,:p/_=A;D~~--~-~of':a t: ,· ea s:t_ · twen~~~/ · · . · . 
• ·¥ .... ·-: :·····:.: •• : • ••• ••• ;·;.·····r:::-·· .. ~: .. :.·t. '.~:- .·· ·:···. ,··.··· ... 
'· ·.: .·: . h_o !I r .s·' .. du ra.t•i'o:n· ·\W!I-e_r. ·a c .t'u a-1 . TO. ad i: a r.r Y:i ng' ·.·Co.n-d·.ft !·tin,; . wh.en. th~. : ... 

. · . , . ,·, .'~:~·u·i' p;ni~;: :f~;:ip·~:~~:~~-~---~~-· .r~~:e~_-,:~-~~~'~ij'f.'~':-~ ~~/t ~m~ e~a-iui:e With. ··.: _: .' ., '· .. 
... : ·. ·.· ... . : ....... , ·: ,.:. ·:·: :_ ·:-.:~2.-·>::; .. ~: ... <.,:.~~:.-.:: ·~·;· :~~ ·; ... :.: ': .......... ' ... _ .·. -~ ·. ·: : ;· ·.: ·.: .;- .. _:. '·. ' ::: .·. ·. 

a·11 ::a,·ux f1 ·iafy· . .e·ql(:f'p'!'.e~-t-:_in. ~d. ,;t a -:·p~wer · t'~_ct~r.\of .-· '::', ~ .. · 

:.;:~::/ .. _::•. ;_ :._/:':>~.;;·::;-:·. ;,:: _: :·;</\:;;_?;~;~ii . :. . . '. . '·:: .'. :: .. . :·. · .. · ... ;·: 
·-. . ·.• . ~~ ·-~ .... , . .' .... . .· ... ' .. .. ,, . .... . ... 
:.:'.; ':-' ·;:: .'/'·: . . ·:.-·. ·::.:::~·: ·.·.: ..... ~ ;-,\:~: ;·:'}.~;.-;;;:;~:·: ··;~~' <:>· ~ l:''.. .. ;:'.,;.' . . .. .. ,,, 

. · . 
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. ':- . 

a p:pr.~.x-im~ te 1 y • .n·i ~-e~.r .lJer. ceO.(( 9o-xj ·.. .rlie ·m~·a·sure_~r;;-~·~s· w1_1·1 .,_:;. · • . 
. . . . . . .. . . . . . . . . . . .. . .. 

·. _ .. _.; --:be:ina:d~.'at.the lil iv me.terfng·p~1rit:s<oi.:{h"e•·:s'ta-i1.6'n ·fw~ . ' .. ,_. ,. 
· · · · · · · Swi ~c ~~~rd . ·. · ;_ '~-. .:· ·.· _': . < ·. :_;_::· · .:. ·. ·:~ ·· · ·: .:, . : __ : ,:: .. , .,, ·. -.' ·- · ..... 
·. ,· .· .. ·.{[j) .. . -~n~-.t~~~~:~~-~-t~-~~~:~-/~-~t _s.~~~-<~Jt>~~~-~)t·i.tr:·~~> 

·, . . ' ·... : . ·-·.. " .. ··: . . ' ........... ' .-. .. . . . . . . .. .I 

~- ·.. . •. :_'each -new I!Oit' of: Sta·tion·.'.:rw9· sh.al:l"b.~_.-tes·t:ed Oil ~J::· b_ef.Qre/\he'., 
_:·,·:_·:. , ... : :· ~; ·_ : .. :_ .. ···:-~- .;.':'.··:.:!~-\--l,:,..-:._··_.;::-~: :·.:~·-:· ·. ~- - ..... · "··-~ 
.• _' · ·.' '·Oa te.' ·Qf'.CO[III!lerc·ia T.:· Operation-thereof;·. tf: ~p·era tfona ll-.V .possi bl.e""; 

. · . ,· ... ~ n·d· . .-ih·~ ·.·c~ piu: i :ty .. ~:~ · th~t ~~1~r~ ~-~·ad.:~~·,· 1.' -~~~~--4-.ii. ~~e: .:e-~,t~ b~·i's h.:d·: 
1 : .-.~· ....... -·-.:. ' '' • ......... ·.:"'·"·' .:·:: ...... •:.:·,_ :-:· ... --•. -. ··: - .. · ... _:, .. · .. · ._.;' .'~-:~ .• -· ". ·, .: 

1(., · ·. ~o·tar -cap_acit_Y.·o.f.--s·u_cli·uidi·~ii·t·il .t~e fir.s<a.n~ual.Aug.iist-te_$'£_<-' ·F .. 

. ;~· . · ·. 'th~reof .-:·_~ut: s.baJ1 --~o\. e;~e~;('a··j.~t~·~g: 'of_ .. J. 7S·~~g~-~~t:t~ .. '·. ·ii ·. ·.· . · · .. · 
•. ••• :. ~ ~:·. • • • : ~ .. -··.···-~-~- •• • •• :_ ••• •• • 5 ··.·.·" •• _.';; •• •• ·.-: __ .··.·., • • 

.. ·-:: ·:·· _su_C:h.-test::Of a!l_y-Un-it.-i·s' i!efe,rred,._the:tot~l·-~apacitY,.of such 
:-· -: · .. ·. : .. · .-. - ...... · .. .... __ ::._. 'i.: ... · : ... ··:. ,·. · .. ·.·~. ---~-- .. : :·· .. ,• 

· ... . 'unit. w.n l- be_.,ciln~ i o~red: ;;J.'7 ?."in-e9a!"'iit t;-s ·:\1 n t- i 1. suc:h: test. ·is ,rna.'!! e .. 
. ". ·.- . : . .- ~~-';·~---.. ~.: •• /:.:· .. -:.:·.:·-:. ... · .... _ _-; ·'•. ·~ . .-.... ,: . ' ·-.;:·. · ... 
,=As ·of .June. 30 ... 1974, the -Total:.capacHy: of ·Station· Two- sha'Al be · : . 

. . · .... ·.-· :·:.".·.-.··-;"l~ ~-.:- ___ ..:....·, :: .... _._. .. ~ __ :. -~· ... ::·:: :·· .. --: ::.~-- .. ··:.~.-·~--~ :_:·. 
· · ·cons:i.cl'ered . as :350 'megawatts .un'l ess: o tberw.i's e · establish ~d·' by.·:·_.'··. ' ·. ".' ._: 

·' .. .-_ '• . ---~· . \.·. ·.·." : ... : ·.·:--: .. :._ :;, ... ::..;· .. -·~ .. '·-~-·- .. :· .. -~ :.. . . :."·. ·_. .. · ·. ··.:<.··· .. ·. ~-:·_. _ _. 
·. a:C:tua).4e~t JiU:lL bg-!h ··~o~~i.ts ·~peJO:.'!.tinnii:l;,, ·---=-..: .. " :. · .- ::. • .. ·.'· .. ·. : .-:. ,; ·· 

. . . 
.. :: :.-·SECi.iON:.4·::. ALLO.t..Af.iOtf'.OF:.ENEiiGY;;<<. ->~ _.;.-:·_ .. ; ·.· .. -::: • ·' .. 
,·: ·. . .. _ .... ; .... --~-· ... .,:.::.·::~I!-f.'~-:=:.·::!·--.·;: .. -.·.·.: ~. · .. -: · . . .':: .-·.: _ .. ·.- .--. . ~: .. · .. 1".:: . _- ..... , . 

· ·_,; ... 4;.1· ···Big·.-'R'IVers!:sha-1'1 '·be:'enti.t~~ir :.a~t-.-ali.-'tinie's'··to· ·take·.:. ·. · 
: · .. ·-7-~ :--"\' .· .. - ·:..'1 -:.:!{.!.:-~~·".-·:,~- :: :~~ ... ·.:·-:-.-: · .. · _. ""~---·· .. :·-'_:· ........ ~ .. ~·:· .·-:: .. ·-: -----~·-.... ·: ... ~ . 

. :: fr.om·:.?ta-ti on._._ Two ;e·!J!=C!JY·:·:a ~.s~c :i_a.ted. ~1 th. .. :i-ts.,a·t 1 o t~ed. "l!.t capa~ ity-. · · . : 

. · ... ·. · :· · ~i~~-h :ta·rfS. .. ; . .. ~t·p~~~~~-f'~-;~-~e ·~llii~:~·: at.· :·.: .. :·::--.:;~_i':' 
.: . .' ~- ' • ' .", • • •, -: .. :.::·~::~_: ,..;.• • ::~· -::•.:•-:- •,_ :::: -:,~~· \ ;;:,,,: -~----, ;~,; ;•n' •' . .'- • ~~:· 

.· . . .. ·Sta:t'i . . Stati . n iary~ ,: .. : ->. 

I. 
: .. 
: ., 

.. · 

·' :, •' . . -~f:1;·~-~--;_~ .. :·:.j~:·· 

'"': ;;·: =-:--=-· 

,t-~ ·: -~---::;_,;~~-:>::~~ 
.. 
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·· . 

. . -: 
.. . 

: ... 

· hom. e_ither 9-~~era·t·i:ng -u.ni.t o:f: i·rs::stati~h ·Tlio; a~d· in' the.·· 

· ·., ··. ;.--.. ~v'en(oi···a·~ ··Eim~rg.en~y-.or ~~~n-~~-~-~n·6:e·,·:o_u\a~:¢ -:o/·e_i~h·~~- gerie~iiti ng· .· · .. :. ·· 
l -· ••• : •• '··-.:· .·-:.:- ·._ ••••• • • -.:_. : --._·:: : : __ ···: ·.:·:-. -~·;··::~·- .' • •• ··._ ••• :. :' ::: •• l. - __ :·::. ·_· •• -:-:··._:.~ ~;-.-

. -: :uni-t-of City's.-S-ta.tio·n. Tw9; City·'s .righ"!l .to:.receive :its res-e·r-~ed.··' ,_. .. : .... 
.-._ .,.-:· ... : ~~P~-~i·ty:·.f;~·~ st~-~i~~ ~~~-·i-~a_=,)·::h.ave.-·~~-;-or_i:-~;· .. ·.·.:: ._ .... :. ··· .. ' ... ·:. :· : . .-· 

. . . . . .. -· : - .. :. ,. . : . . . : .· . ,\ 

f;r·~···,:::::,::·E::~::\ .. ::~.~E:::::~'.L.,.oi · ··• •· : ;;-; 
~~ .. J~~~::3~· .. ; ;·19)4:,_-~hic·he~~r/_s:hal·{·fir~L:;:;c;~~~~ :~i~---~ive~£·~~h-al:l '::' .: :'/:::·;: 
. . : . . . . . : . : . . . .· . . ._· . ·. . . . .. -: : . ·; :. •· .. . :- . . _,. . . . . ' . . .. . . . 

pay· to ·the Trustee •· -capac i. ty" i:ha;rg-es_- :a·s. ·!ler-e-1 na fte.r'-~ ef i ned· 

o~ ·th~ · ~u~·Pl!Js. ~·a·~~c it.y of:_-~-~~ ~-;ii~ ·;~i~·- ~ r~:o ~t~d. ~~:. t-~-::~:~ :pr.o -· 
. . . . ~ .:·. . . . . -~ ~ ·- ·. . - . . . . . . . 
vii;!·ed ·in. Se-cti:on. 3:, .A.Jlota.ti.on 'Of Cap~'ci.ty;· : .... ·._ ..... · · '· · · . · .. 

><· .. ' 8 .. ·.C_a ~~~i·t~.· cha r·g·~~ :~ci.;si:g .ill ve~:s. f-~~- ~riy Ko.n thl¥ .. · :- ·· ..... 

#.;i]li~g_Peri'oiLstial-1 be-~he·. s~m~_propor~io·n· ,;i·tbe t·o.tal capac;ity·. ,

c4 is C?f :·~ ity·· s. s ta't i 0. n T~~-- ~.:or. ;;~u-~h l1o.n ih-1 ;. Billing_. Per io~· i'~: ( _:.',;: .:_:; 
/ .. . - ., .. . . . ' . . .. . . . .. : : . . ' ... . . ., .·., ·. 

·Bi·g: Riv-e.l-s·=':·a.llocat'i~Ji .of'.''surP:l~s· c.a~a~:fty «!FStat·ton'T~o- ·: . o::·· . .:"" 
~u:i,i~~ -~-u~h- Mont~l_.y_-. ~ill i~g P,er:i~d ~~-~r.:s' to \-~e. ~o~~-i c~p~~i-i;··: · . 

,of .c; ty\·s :-~~·a·t~h~ ::.t~o .·t'o~· ~·uc h. ·Mo~~-~~-j"-~ n {j~r;·e-rioi·:a~.-:-e.s t~-b1'~ s·~.~~. 
. . : . . . . . . . ~. ... . . . . . . ' .• : . . : . .. . . .. 

. p,u:r.~ilal)t: -'to .. sect.ion 3. of ·,tM s ·f;g•r;~ment> .. <· . .:_ . :. . ·' " 

.... .: :!2> . ihe·"~o~~ 1· __ 6~~~~ ~-~Y·.;-~_os-~s·:.~i_·. ~;}~:'.:s··:. StH i~_-n:_ Two. f_o;. . 

{eaCh .~on th ]j-,B i lli ~g ~~~·r ;:~.d -~_h·~-1 i·. :be• CitY's fdt:~·i cos t·s-: r~-suJhn_g .·· . 
. /·: ·. ··:. '· .:· .·.- ._ .. :' ,·.: . : . ... :· ::_.·· . ·. ,;_ ·:: _. . ;.· .... : .. : · .. · ... ·. 
,.from t~e·_ow·ners~ip~·_ .. open~ation :~n.~:·.nr~ i:nt-e_nanee· ~f, ~and· reneifals. ... . :-_.:, . . . ;-. ·._.. . . : '· . . . ·. . . : . . . . ;·~· ·: ..... : : ·. :_ . . . . . . . :·. . . ,. . . . 

. .. , 

-'a:nd r-ep·1 acemen'ts·. t'ci its ·station· ·Two·; :except· .C:os.ts ofOfu-eh for· 

.- . :··.- ·.· <~:tat~~~-~ '7~~.-~ · ... ~-u~·i:~~ s ~:~ =~-Iii\;:-.: i-,;~1 u·~t;~.<-b·~~~': ··;;·;~. ~~t ;:;f~:i tea·· i6 ·= ·-. . 

. :: .. __ -~_: ·._-:·:·,:,:-. ::.·:.~/:-'~_::_{~_;:. ).7:~¥-;:s·~_r,v\cJ:J_;.~, -~~yi:;;~:;.:~n~~~:h~;~s.;n~~~ :·:h~\~·~::~'c,~:) .-~~r· .. 

. :.-.··_, ·._'.:j_ . .'sucii;'·Mont'til'Y.·:·.B·jl fi.ng~·Perj.Od._w:iflt• resP,j!cf :_t~::.t.lie .Statton··.Two-:lionds-~ . · .. 
::·: .. ::·::_::~··:'.:.=.··· .... :::;··.·.-··-:.: :."·· .. .... :··:~-. .-.. :. :·.··'S<."· ··;:·.·,:.":.·--:.- ,-: :.:.·..:;:·~- ... ~ .. ::-···:.<·" .·.-· ... :·.·""~·.· i 

,' :· · .. ": ::; ':._?-.. ::. { 1:1:) ·. O:ne- twel :fJ.h. ·{.lfl2.)' ·Pf_· ~ll>~os .. ·t.s·.,_a s)pc:i a t~d· ·.w.i th: 'the :: ·:< 

~~i~~~1~~~~~·;;:;~i~1~~·ii_2_~~t~t;~"1]i:'-~~f \~;·.:·.~ ,' :_/·" _·· . 



... 
• • . .. •, 

. ' . 
op.era:tlon--an:d _ina:inten:~'~e·e o'f'Sta.tion Two dt1~ing. s~c;-h ·cont-ract 

··- . . . ' . .. . . . ' . . . . ~. . . : .. 
~'f(. .. ,. Year.·. including,-. wi tnou'j: 1 imi.tition, an: costs .Jiro-per)y -cha·rge-

... , :abl ~-:_.-.t~: ·F~._p' :~~ :·A:~~~ll·~~~: ~a:. s~~Hr):. :s.oi::·s:os ~ .. ~~s·;···!ilo ;: Sl·~': :-s~2.: 
.... '. · .. ': .:..:.: ._ .. _.:...,.....:.-· ·: -~ . . ~-- ;··· ... ·.· ... '. ·_.·: . . ,. : .· ·.· ·.. . .. . .. ~ .... ··. 

· .·.:-- · :' . . 513\ >s·t4 ·an'd'. n4;,;"·aiid. f'i..s'ca,l.'·a:gen¢Y. :eoskaJld_:e·xp_enses :a·l.loca..bh, 
,_ .< .. · .· .. ,~~-- s~atto.n :.r~~o:.-·.·. · .,::. < .. ,· .. ::: · · .:.- :;>·-~· · .:: ·:·· . < .... · ·. · ·:. < ... < · · -, .:· . 

.. . . .· .·.. . . . . .:,. . :· . . . . . ~. . 
•. ·;' : • ': • • • ,· : ·• ' t' • ' • • .' • • •·'.- • : • ,. . ; .' .••• ·•. •.. • ' -.: ' • ' ' r: •·. • • ,' 
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; ~ ..• ·. :: . . : ·. " :~ : .• :. . . . • '· ·• : -~ ~!_' • ·:. _. ....... :·.. . .: . ' . . .: : • • ··: . l. ' ... • •••• • ••• •• 

.. ·.·or .. (:i; i{ · f.un'ds· a·va·i 1 a He from .pr6ceeds ·of'· b·oni:ls •· ·. ..'· . ·. · : 
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• ; •• • ·.... •• : . .. . ·a'! :" • • : : • ' ' • • ~ •• • - ... ·... • • ·. • • • • • .. • •• , : • • • - • 
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the ~bnd · 6r.di nan~~ •. orith"~~ ~-~ {es :s ha 11. i.ncr~~s~ .thei·r>~~-sp_e~ ~; ~.e· 
.·: · .. :• -·nion~hly-.~-~~.it:i~:us:. t~' the;·.:c·~~-i :·r~s.erv~- ·b;.··;i·v~: ... ·per. ce~-~--rs,;.) ..... 
. : ._·.· ~;~·til· .. the. c;oal --~~s~~;e is. r-~~-~o~ed.,t~---~he,:am~unf :'s~e-~~(~-~~ ·:in . 

:~su~h· d:e~an~ •. -.n~~- ~-o -~~~~~-a- f-~rt~~fi~e- (:45·) -~ay~.----~u~p-iy_ :j:~-r. ::· :::. 
. . . . .. . . . . 

. . ::;··ci.ty' s · Sta tfon Tw~.>. F.uel co:nsiimp-tion. hy: ~~-~ti---~~~ty ·_wil:l ·· ti-~ ·· .. ··. · .-

... ' d ~term.:i ri~~ '~n- .t.he ·. ba.,s is·. ~/~-ea ~~r;ed :· q~a nt i ~j e~:.::_a.~i~s:te~ :,f.~~: 
. : -~- h~at--~o:ritent,:'~nd ·a.t:tribil-t~_d:to t~~ par_t·i.es' .o:n. ~:he.bas·i~--~;: ·. · .. ' ... 

, ; .' .' -~~~;~.·~e·s·p~~:~.{v~ ~~e.s_.o;· ~1~c·1ir~.~ -~~-e~~./~~.o~<i:.).t;~~- ~:t~-t)~~ <,:·'; __ . .-< .. : .. 
. :·>·:::.: T~~:~d~r\rig·e:acti:-~~n:~~,·;: ::· .. -: _... ·.. _._ ..... ·. :·: .· .... _:: ·-~-- ·. ·. :··· ·.•· 

.·, . . ,. -~- . . .- .-.: ~--- ·; __ .. 
. :.· -·. ·-:. . ' . . . '.: ·.· . .· . ~- ·~ 

\ .- . . . . ... ·- . . . .. . ~ . . . . 
. :. . . . . . . . .. . . .. . ·;. -: ~: . . . : . . . .. . . . . -~ -· ;: 

:: ..• :. •_- _-:· S_Ef.:Tf?_N,._! :<:CI!A,RA~!E~·:?F: ~~R_Vf~-~- :::'';. :·:::·- .. ·.·_:_ .:._: :<. ::-~~-::: ';;::_:_::~:~_:·. ;.: :~<,,·· __ :}: ) 
-: •. '·. · : · .... · · ::7_. L> serv·il:il :to':'B:ig .. ·.River.-s .froni ·.c-it'y';; ·sta~ion··-rwcr::S_:tl·a.n ·'-\--:'<'_:·· ... 
':1:" •• ·.- ··-, •• _ ...... • .• •• ,:. • '· •• • •• :. : •• .- .. ·• . ·_: .. _ .. -_._.··.-:. -.· •• ·: -:"'·.-:-:::::.~--_;_._ .. _ ... >-·:·.-·_\:-
.' :- ··-·.. . .-, . : .·. . . ' .. : .. ·.. . :· ., . . ·•. . . . . . . 

:;·_ . -... · .. : .> : ' ' ; ·. : ·_.· .: .. _:, ~--·. : ,_· :.:-: ·.. ·, ':. .- =:.:-· ., .. _·._.:_: ::·_<:--~·:: __ ·:~.~·/: .. ·:_-::~_;, ~>.-.;::~ .. _: ·.'',•: ... 
... ;. ... ' . .... -· .. :,;.., ,_._-·.:-:.-·· ·. . .. ··--. '• ,.· ... . . , ... 



~~ 

...... 

: ':. . . 

-:~--:,-'.-be at·l61 KY, 3 p_~a~:e .so·-~-~~-ie~~ .unl-e~s-otherwis~-~gre_ed upon 
·j. '. . . ... ·: ', .. -." ·. 

by . t ~·e : p ~ rt i ~ s ; ... . . . , . -: . : · ' : :. · :.· . . . 
. .· ~ 

. ·.· •. 

. , ~ . . .. •' ... 
:., . - : . :. . . .: . . . '• . . . : . . .· .. 

.. ~-·. : -:: __ ·... ... ·.··.- .. : ·:.··. :·.· ·-~. 

-s·E~r~o~.;·a·:-· -~E.i'ER.iN~:. ·,.;-E~E:R' .-rEsr~:NrtP.-~~ arLuNG ··AilJusTMENt .. · ,; ·.: .· · ·' · 

.. : -._ :-:_ . ~·: ~ ·. · Pr. in t i-n/-De~~ ~~·· ·M~te.rs ,· .qr .. ~~u i v.~le.~ ~ me.t~:r-s\ ~l th ... · · ' . -,.:·:_.;; 
' ', : ' ,•: ' '·. • • ; : ',I: • • •' ·~ ' •", ·.: ' •, . ' .• • '. •' .. •'. • .' •: •: ' •' . '• ,, • '• • ' :.' • • . :· •, '' ,. • • o. • 

: ... ··· ':: . ·. 1."· 
' ' . 

·" 

:, . 

. :,'· .. 
·a: .six.ty: (·60·) :m.iriu.te" aemand._:interval-;. 'whi-ch w{lJ"'ineter k-ilowatts,-·' ···-._;' 

... · . a.nd ·s.~ {~~b1'e ~~ ttho~:r ·.~~~~~~_.,:~h·i~h· .~;.iT m~~er: ~:;_;.~~a-tt .~~u~s ~- · :. :·· . (:.;·/ 
..... ·~·. ·.~·: ·.:. :.'"• ··, ... :·· •. , •• · .... ··.-"'~.· ·. · .. :'· ': :"' . .' .... _. ··.. . .· ·.! :·._.'.'· .. ·.;;_ ... 

): · · ··shall_ be .. us¢d· to· met.er, :tbe .del,iv.ery·o·f_ pqwer.·and ener_gy·f.roni :-.::_ . .-.:. _._,--_-:.-:.· 

-... 

' ' 

' ' 

:City·~.s station. Two." Tlle:me.ter.~rl :ld_ldwatt de~and 'of C.itf,-·.'Si~· 
• • • : • :- • ,' • • • ' •.. • • ,: : • ¥. • • • ... • •• •• ·: : .. : ·. . . . . ., 

R·ivers.:and· other.s. from 'Gi'-tj' s :statiti·n ·1wo· 'sh.alT be: .. the means'· 

. o;· m.e<~~ur·i~g: th~··.c:~-~a~i:~~ ~.f'·:ci-ty.-'·~ s~a~.i·~~ i-w~·~ used.~·~ ~~~ti. 
; '•' 'T~~. ~ete'~~d- .k:i 1 ~.wa ~t -_:h~~~~. of_-~ nirgy' ~ s~d by.· ~i ~y .. · B is.~ i J~rs_ 
. :·. ~nd'· ot~e-~s.' fr:-~~·-ci-~y·,~: ~t-~d·o~:--.~~~ .shal-l ~o~-the -~~s,;s·fo~ fuel 
1.-.· ,· ·· .. ' ·::.·. _ .. _.· ".·." ·.: :._.··· .. ' ... ' .... : ..• ·. 

··.replacem-ents .to':the_ Sta.'ticin -'Two fliel reser.ve ·as .p-rovided in: .. : .. : . . :. . . . ·. . . - '• . . .. 
., 

. ··. Sect.fon '6 ... 7' her.eof. 
.· . 

·:--.. · .. ·. 

_ ... · 

..... 
. ,: ...... ·: _:. 

: ... · : ;: . '). 

· . -: .' ·il .• Z:: ·The m~t~-,.-5· w'il i .~·e ~r;~n.ge.d ·sD--:~s to. ·prov:.i.de ·a. . ... , . 

'£~tal 'me~-s~~~in.~n t . of' :~<:lo~a t t':d·~:~~~ ,·an.-:; __ ~ ,.:t~ i~:, :me~ s'u~~~~·n't ': : :.: 
. . . . · .. _. . ·. : .'· ·. . .. ~ .... · . _.: .. · .... ·. . ·. ': . . ·.: . . . . . . . . . 

of .. kllowaft. hours·i:fe_l iv'ered ·1;·q 'City,_ Big· .. Rivers, and·. others·--' 
. . . . . . .. •. . . . . . ·.. . .. ·.· .· . : ·, . 

Jrtim City's 'sta't,io.'n Two;.' '. · . . ' : .. · :·-:. .. .. 
:' ·, ·. . . . .. 

; ' · .. ('3 .·· Tests.~·n;L._if1;·p~·c;.tions··of·sa_id .mete~s,:shiill ·be .. lilad~ · .. ·.: ·_. 

: · · .' ~ s · niai .. ·be·· nee es ~ a·r.;; i_o,·:·~~ i .nt~\~ -.-~h~ ·~ t ... ·th~·-,h·i·d·~··es t. -p·r~·c t'; ~;1 · . : .... · ·. 
. . .. :·~Q~~;~rc .; a:l: ::·~ t~.n~~ ~-.d. ·:~;·.,~~:~·~·ta:~Y ~:-. .-~·i .~fi: ies ~~ • p:~·~formed: a f ·,j ~ ~ef~.~·l s 

•·. of 'n·~;:-~~~~e- th~n· :t~ei:~~·.:~o~t·~~ .·:-:·:~;!} ~;=~·efs :~.i\1' .be· adv-ised:·: .... <,. 
· ~~6~~-tJ ;:.:~; ~~e;· r-~~-~:1 t:~·:.J?;:.-~ i J<:s~:~~:<'e~ t~ ~ -,: a·~-~-: R iv:er s. ~11.1·' .~· :· :. · 

· ·. ':.:. ::b:e. :g::~;~ri' :·~y:i ~.r: ~rio~·j:~~ _' ~}::;·~·~ ::~~-;,/fi~ ~·~·. r·~o~ e~·e'ntii_~_i:v ~~ ··~.r e~ e.-~l :·._·. :>.:: . 
i: - · =~- ::a·t ;· s6 ~h : t~·s t·~', ~ iid .·:1 ~·~ p~~::t·i o·~~::;i.·--,~~d'fi i 6'ri~'J · · i:~ ~ls.;, ai' .:s·a.·i·;o : m~ t~ ~ ~'.:· · .,_ : ... : 

; ~ '~ ~; : ·. , ... .-·~·-,; ' ·_;;.\i :~~-." ~· :' :~-}~.--·.·_: .·::.·._;.· __ · .• .•. ·--.· .•. , .... : ' .. :.:': : -.'.::.·_~ .. ·.:·.: '.' ... ·.:::::'.:_-.-.·:·:·_: •. :.·.· .. ···:··J_,-.. :_, .. ;:::_·_:··.":_·,·:t_':':_··3•.-.·:.·.·.·_._:_.~ .. :.-.·-_:_, ... ::.· .. ·:_·.:···.~ ;.·-,_· __ :······· .:···_· ' ... :.·:_:_..· ::•.- ·-·~,<·. ' .. • . . '. :_:_ •. ·. ··.:. :_·· •. _: . ·.· ••..••.••• 
}~:~7::~):i::;.,~ ·· .. :;;''::-.:.: : . ~ - . : :, .. ~ .· ,_ - .. 0 : ' .· 

. .-; 

.··. 
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··-. ' 
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. . • 

wfl Lb.e made; at :.the. -~easp~able·r.equest of·· Bjg -Rivers .and in· 

: . t~e::,;r:e~~~ce ~:f ··l~·s're~~es~~-t:~-t~:v·~~. ~ ·. :. ·. .·. ..: .. , .. 
. : ·:_··.-: ·::.· ·.- ... . -.•.. : :· _-· .. '. y·.: ·_.-·!'"-. :_ . ~--- .-._· .. _-· ·_...... . . . . :_·:.-·· .. ·. .. . .. -· 

- ' 

~ ... 
·- ·. · ·: ·---8 .• =4· · .. If- ·such perioaic -or ·add.jt_~o:ria 1. tes·ts ~sho.~. t'hat··_a ..... 

. ;'- - . -··m-~:~~r '_· ~-~·e:d- :~~r: ·r·~~~r~ i ~g"·· ~-~ p~-~.i_~';.. a ~a-1o r' ~-~-~_rgy-' ~ s~'s ;- s <~~-~ura fe '·~----:. _: 

::.: .w:ith:·; n-:_,~~e .. :·P ~~-:·.~ ~n_t- _ (.i %-)' s.i~;w. of: faii ·t., ·no · ~~-r_r·~~; ~ o ~ _ _-sha 11 \e ·:·'. __ . : _., __ 
-:.' . . -· . ·. . . . . ... , .. ',• · .. · .. :. -· ··.. . . . ·. . . .. . . ·. . . . ·. . -. .. : . . . '· 

·. ·· · --.'made· i.n -sud· r~co'rdi ng-s : I.f. any_ ·sue It: te.s·ts ·_shpw --t hiit_'_sucli ·meter- · · · --
. . .. . •. • . •· ' ' . ' ,, . ·. . . :·' ·. :··,· ':·:. -·· • ': .:·· '.. ~- • ·.:. ·_. : . ' . . . ... . . . . . .· ; I 

· - ·. ; s. :;ri~t.c~ra te ·by :more tJi·a·n, D-:ne'. p_er ·cerit. 0,:0 ·_s:l-riw.-.qr:. fast, _:toi-real:i_o_=n::~-: 
'• :• .' ··:, -~- ··:,..:· •• ' ': 'I~-' '·: •• : : .:_':.· ·:.;~ ... :~:.; ..... ~~: "•• •' ·•••• '• .: " •' • ·.-·.::< ... ' :~ ..... ..... •: \ o ' ··~- ; '• • ·::: .. :. ·~:·.:. 
' . 's'hal1 be ma'de .. in ·such·.r.ecordlngs-·for· the .penod d11r.1ng Whlch th-e.- .. _ . .-,·. 

. . . . • :. ~··.. • .. -- ... .· . .. . • ·.· . .. . . . : .. , . ·.. ~- ': .... -·· . i· • ..... . ,. 

•, -~a ~~i--es "iqfree' tli~t- 'the . ;.ri.a-c~iir'a'c; .. existed .• 
. : -,~·.s.-.cjt;.'.~:::kiio·~~-tt:_.de~a:-~_;·.a~d'-energy uses :fro~ its- _,. -._ .'_-· 

. st~--ti.ri·~ T-~~ ~~~.1],--b~. ~et·~·~e-d :~(.;~e--t'~l.~'o':vi~g- poi'n~s,::- . 
' . . ·. . . . ; . . . . . . . . . .. . : . " . . . : . . . ·. ·:· . · ... ···_. : > · _-·. fa).· at p·oint ·c,-f· Ci._ty's. ~-ta·t-;·o.n Two sw:itchyari.w~et:'e· ·.· 

. . . . . . . . . ' . . : •. . . . .. . :. : . . . . . . :. . . . 

de1-fver.Y·:·is tik.en·.ove·r .. c·i·ty _T-ra:-nsin-fSs-ion 'a~d ·l'r-ansfo~mat.ion · 
·=· . ._· . . . . , .. ..: . . . .. .. . .,, . . . . . . : . . . . . .. . . . ... ·, .·. 

'·. 

-Fai_i H't ~-e_s .• _ . _·. : ; __ ·:·. _·. : -. ·,.' :; · .. _ _ . :- _ . _, . . _. . . . _ _: . 

:. ·. -. :··(b) ,.at:pbint··of- City.'s· Ex·istin§ s-yst-em.' sub-itatioris:·wliere 

- - . . _:de ~-~--very ,"~ :, ta.ke~: o.ve'~ · s:i-~-- ~ ;··~er s ,_· tr:a ~~.m·; -~ s ~o-n. s.;.s·t~~ ;: . ~-i ~-h. · 
<.;· ~-~~;c;~r i-~-t-~ ai!d i ~-i ~:~s~- f~ ~: -o~:ci;.;ia.ry···t~·a ~~s~~ ~- s-i ~ n·· ; ~ s ~~ s :· ' .. _··._ ::- . ·' · 

: ... ·;· :".' . '.·. :.· .-:·-.· . . ·.' :. ;·. . . . .... . .... ~ . 
· · · • : _.-8.; 6 : · -A 1 :1: _of . c_; ty' s_· m~-t~:~~i n·g po·iri,t s. ·s:ha H ·.be ho~ rJ:y · · 

. -s~~ma ~;~~i ~-o:~-~ · ~-~- ~~~te~m i-ri:~ /c; ·t> s. a_g·~ ;~~ a:{e . .h-~~ri.y. ~:i.i'o·Sat( 
' . . . .. ; . ·. · .. :, :; . . . . ·: . · ... : .: . . .... · · .. ' . . . . 

· .. · __ .. d'~ma'nd a.-rid tii~ai:-en~r'-gy ·us~.s frorii. Sta_'tipn Two.-·_.'.-~::· . ·:. 
. . . . . . . . . . . ' 

-· ·- · · · ·.,_ ·. ·: -_ ·,a;_j :· ·.s'i'g· ~i-~e~~ •,: 1:3\o.~~ ~~-:---d~~a~d ·.a,~d·_-,e-~ei-~y_ ~-~~~ ~f;~m.~ 
.' · .. · t; ~>:/ s:t~-t'i:~~: :r_~-~-:-s:,;~-~ :r' _b/~~t·~-r~d >~;. ;-o\~-~-,-<~f.- ci .fy -·-~ '-~-~-~; ;·9·n. · 

, .. . . -.. ·.· 

- . 

., 

.·: 

•.. ·· . . • . T!. ·:~ :Y·~:; t.l :.~ ;" ,; ~;. ;,,,l; :, .~~i~;;: ,, ;., ,, ;!,:. tO . . . .. . . 
.·. _:. ~, ·. ; ·.-. ·pro ·/i~-e --~n .-~-ccura te· ~/p~H; ~t.'' _liil~~~ t(d ~m~bd.::~na·: .~i ~ht~{ c: ener~:y:·.:. · .. : 

... ··. ·· ...... ·: (' .. _:: :· ... :, .... .-· .. - ..... .. :·:~· .. :·· .. :.'.~ .. ~: .. _.::··._:.,.:~:· ·:'··:···~.: ..... ' .... _.-.;·- ... ~! .. :· ..... _ ... .":.·:·.: --~-- ... · . i 
. . ·. · ··u s_e·s ·trom CTty .! s :.s ta t:i ci n-~ r:\:iri Jdur i_rijj'\~a-i: fi.· -Mo ri'th1-Y': ,a il]i·ng :.P~r iod- ,, -~ 

: · .. ;.:~ '' . ·.· •••. :.::?:·~'·?" ':!.~· { ).;~·;.'til~~li~:;;~,!!'l·. : \;· ~~/[: '. .·.· .. · .. : 
.· :. r. . . ·-:. ;. ; :_-· .. , ... . , ... 
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· ~h<il,.·b~ prD~p:tl.Y ~~d~.---At'th.e e_nd.of each·,Monthly Billlng 

·' . .· .. · 

·~- -.' ·' . ·Period ·./re~_~r.t sh~l ~-: .. It~. ~~om'ptl;·.!'l~d~. to. s;·g· Rivets'·:··o(tti~ . 
. .!:· : ... : .... ~· . ~ . . .. ,., . -... ·. : . · .. ·._ . ·. : .. · ... . :, . ·: . . ..: ': ... ·,; . . ,•' . . . . . . . . . ' . . . .- . ·: 
': :; :.:--· •. i::fl c:iwa1:·-t' :tl e~a~d :11 ~ d• '"ei:ec'tr'{c '·en e l'Q y.: -U's e:S 'fr'Ci~ .. ci'ty (.s:·'sfa't i o:n->. ~ . .-· ' . . . ' 
: ·- ·.·.·· :..':_.-.-:-·· . .. ~":··~-.:·- .. · -: -:·:: .. ~. _:~·-.· -: .·. _:_; . . ::~--.- :: -~-- .. · .. -~ -~·-·:.::::··-·:; 
... ;:. ·.r.wo ·w:cHy','a·; 9•.Riv~rs ~1'\d.:citliers' d~:~~jni .. suc'h fo1o·n.thly·_a;~_lin_g . · · 

,: • • ~· '·. • • • •, • 'f- ' ~:. ' ' ' : ·.. •, • I . -~~... • ', •. ' '• ~ •• • ' • 

.. .-··:.Pi!r'icid •. ·_·. ··,:·. · · · '· '·. · ··.. . .... ·.· ·. ·.' :.·;-:.-
. . . . - . -. ..; . ·· . . : . . .... · :';__·:_ ... : •.. . _·:' . '-:·. ·. . . -. . . ·: ~. . . . . . . ' . . . : ... ·. . - . ' ~- .. '• .. .. . .. ; . •' .': . ·. . .- :, . ' .. · .... .: . . . ·~ . .· · .... 

.. • ~. ·.;:_ •::.' •• •• •• ·,. :·:. ·.·.·: :- •• ;o :· ~.. ~ • 

SECTION. 9-.~- .SI!:UNG -AND "PAY.'MEii'TS.'. · . . . . • • . , •.. 

): ... : -->·::::··~.:':o;n:.o~- -~,~~~rie·:·~~~:\w_e~t-~.e~th..:_~a'y -~J -:~~~~./~_1·-~n·tiar.f 

.. · . ·, __ -~:~~·:_t e: ~::~:-o ;: :: d-~::: :_;-~:b·:.e:: ~: :
1

•:~:-~:-::: ~·: ~ :·~:~-- ·_:_::a:~:-t·: ;-~~-\ 
cl)arjes ·_due fi-.om it i'n·,ac·coi"da"nc·e whh: s~~t·ion ;6· hereo.f for.:· 

.: > · .' .i.t's al·l~t·£~·d_ s:t~~i~n ·::rwo-'~~·pi!cfh:durj{lg-the c~:r··~-e-~t Mon.-tMy: .· 

· · · . .- ~; ·, ]\:~~: Pe'r i~.~·:. · :~~_2h;:;,~;;~e_nk ~~a 1-i: b.~ ~a'~~ ~ "· t_q~ ·:~~;is~ of.- . · ::· _ · · · 
·:::·.:th-e ~nnu~ ~' .. _J?ud~·~·t. · .in _ _-~ffe,dt .·.f~~~···j~~-· ~P.~i i.~~bl .. e. -~orith:1,;. s;}i i 'l~ ·:·. ·: ·:· · : ...• <-; 
_;. Perioci._ . Pay_me~h sha'i.l be .'Ci-eem~d~-C~I)lpl.ete\p!)n .the .PP·Sting .. ~-- ... ' 

·~. • 0 • 0 • : < ,•: ' • ; .;·.:.• ~ • .: • • •'0 • • 0 • '•,'•, ' h. • • -.rO• 

t-hereof '.lr)' t"he reg_u 1 a·r: u·n i-teii· ;s·ta'te s. lila i1 •. pr.operl y --.a~dr.~s sed. 

) .. .' · __ ._~: .·a:;d>.·;~ i ~-~~- :w·i·t·~· -~·ets·~~~i·~_-;: ··.:.-· :· :.. . . ·. .. _ _.·: ... · .. · .... · '_ . · .. ·.-: ·_ . ·-~·-: , .. , 
-.. :. :· . .' '9.2. :H._-.any··such· pa-ymeri-t.q.r.-·pordon·.tnereof is-·11ot _pirid . 

. ·, :'·_:' .:,,·:_ .. __ ·-~·-'·:·.·-···~' ~ --;_--.~ ~:.- •,1°,: ·--.~1:·.'· .. ·. ·-.·.~.: · ... · .. ·. ·: . · ......... · 
·· _: ·wlien·_d.ue.''!iS tte·rejn._prnv_ided·;·.a·-P.tfnalty· in._th.e -amount .of .one ·per·•; .. 

-·-: ·: ~~'~t·'.-(l:%(~f··-t·h~u~-~~:i-d:-~~~u·~·i.. ~ay·;: at th~' op~-;_-an .cf.'.·~~-ty~;\be,., ·· .·.: 
I .·. . ... :··: ·_ :.; . .';. · ... ··. · .... : ; ·. ·_ ·-·: _;· .: --_ .. ·.-· . .-··. -.- .. : ,.· ... -·.:·.· ·.· .. . . .. 

.. add.ed. t·h·ere-to ·at .the commeA-Cemen~ of -eac~ .-.thirty-day -per·i-od ': 
.. · ."·: ·::· .. .: ··:·::":.:··-~·:.: ~- ·. ::-····.·( -~·-... :-.· ._._: __ :: ::. -:~ .· .' ~; .: .... -: 
: ·.--:. t'bereafter·;::a-h.d du·e: atl"d·.payabJe·_t!i~·rewit·h . .-."l'ro.vided·;howev-er,:- . 
•• : .. :·-·.·:.:::····:· ,:·····:··/:. ·.~··::·_·:·~-~:.~.:.;--~:.:--' •• .. _\'.-·:_.~:.:~··.,~-.~.: .. _ .. ~-··::·._.-:._·' ... -.. _:-.:··· •• 1. ·: ., ._ ... 

J. · .::.-.~tha:t: f_n_..th~ ·~~ase,-1?~:-a:.' b~-~~,f-~'d,e.':·d.rsp~:t1~ as:·to _{he·_a;nou~~-·.of .... -. .' · ... __ 
: .. · ··':.:.';':'::·.~·-·.· ...... ·.- ·-· ...... ~ ........ : .·:.·-·· . .--...... -;,-... · ... ··.:- .. .- .. · ·.·~ .,.·· . . .• 

· :· :·- aJIY.. 'stkh qia-yflleh_t, the' .P.e.la•yed payment .pen.aJ'ty wil.l. be .app-1 icable': 
;.·-~-~_. ..... : -~~ _::-:.-:··_..· ..... · .. · .. }_ ··· •.. · . .:_.~· _: .. ~ ·.~ ...... ·:-· --.· .. :.: . . · .... · . · .. ·~ ~,_.,_-· 

.. · · .. ' pnly .. to .. .ffia.t -ulipa·i!l "p"tir".t"i'.or\:_.of -the '·in\'.olce··:.whi~h.--h· not :rea~ci!l- ·. . .. 
. . ·: 

-. _.; .. ,· :. 

... -
' .. -~ .. ·.. . .. ::.: 

• h • ' _· • ·, 

. . · ... 
-·- '• 

-· .• 

·, . -.. 

.· ' ...... . 
,'. '' -·, ·. 

. ' . 

·1: .. ~'::: . . ::. 
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...... -.. --:-:--""':-\ 
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,• 
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!). ·. ,ofr 7 s~t't,in?.: A~.c~~~.~$: . .' Big .. Hiv.e.r:.s .. ~h~·ll hav·~: ~tie. 
~;~to ·o(f·.':set 'accou.~ts pa·y~b.le ·J·n'o·li~ .. 'this'A'9!-eernent' bY:any 

~~1nt{dJe·~.i·t '~·~ti~~·-~~~:t.io·~=.-~·3 .. ~-·,b-~ ... t~he ~~~-~-~es' ·Po~~r .. P.iallf: .. 
.. . . 

·' .. .-:··:: : r;: ,..._-;,~'y·;'\:' ·., ~··.·.' ._:_._: .. ·· ·.· :· .i''·.' ,_-.-.·- ·_;_:··-~;·-~··- ··' <~' : •' 

... ·co.nStruct.io-n and.:Op'eration Ag'T'eeme!lt· .. of even:·.da:f~ :~eri!Witli and·., ···' 
.·--: !~~-:--~~ ·---~--: . .- . .- -_--~:·:._.- ..•••. _.··::-:._.:_: ____ •• •• _ .• ':·· ·: -~-~---·-·.·. ·:·:. ':! ":~·-.:.~~;/.·:·.-: 

· .,. t.h~~!!u.pon, s ~a.l F p~y t~:-~he. Truste..~; u-nder .. th~ · ~o·nd:· 9rd_.ifHlrice a.ny' _ .. , ... ... 

:· .. re~~iti~ilg b·a,:~-~·ce·'~f:t~~·.~-f~-~et .. ~dcibu-~t." ·of~~~e~~·irtg'-of: ~c~ · ' .. : .... ·. :.:.· 
· .. _:_': ;: c~il~~s :·~·-h~i t ·.:~e :· ernp ~~;~~ .. i ~ ,.~et;~~~·;-~; ng· ·: ~Y:-:d·~;:~Y~·~·.":pa.;men·~-- . _ . .· >-}~:;;:> 
.... ::~:-._.·-:·--.. ·-._.:-:-.,·: .-.·-..:. ,.:.·._:..· :':/.' -· _·_·,. \--~- · ... ·. '• ... ~ :.~. 

~._g~s .. 9-·s·. p:ro:V..id.ed· ·hehi!'in: .. · . . .. . . . . . ,_ . ,. · .. · · · .. · ... ;_.· 

.. _ , §·_,.;:~.n:: ~r:·.·bef·~·r·~: .. ~"-~ .. :~·~:n_d.r~~;·~~¢~~-~!.·-~- ii.~J rl~:;.~--· a.f.t~r .', ,:; / .>·.:· ·:~·.:: 
~n:ij: ~f· ::e~_~h·:_co.n:~~-a.c __ ~. rear:. ~h:e:~~. :.5 1\iiJ 1_ b.e. :~u_lim:tt·erj:. ~~ . - ....... _.: . :-... . 

~- .- "Big·Ri.vers a· det<!iled :statement 'of the ·actual capacity· costs.:. t ,::;.:::: ::·~~-::y :~ .: :~: ::r::,:~: :. ': ::~: Y ,::t:,.: :~~i· , ... : .·.· .•... 
f-f·;:. o.n(_t~e. ~.basfs·~f siJch_._st!l't'riment ~,he··~c:tual _aggregate:'c.i!'P,ac.-Hy ........ · . .-. :. 
; . -~=. . . . -~. . ·... ,' ~-. . ' .: ... : •. . . . . . . .:. .. : ' . . . . . . . . . ::. . ' . . ' . . . ·. i 

co.:~t:~ .... f~r ·:.s-:~id;.~o~~~a:c_:~ .rear.·: exc~~-~e_d. t_~e ,_e's~i.mate .t~ere~f~ i'~~;. :' -:. · . .-,,.,_. 
.the .. Annual Budg~t o~ . .the".b·a:sis .o.f -Jo(hij:h .Big Rivers· has· ·made·.·. · ...... ~ .. 

.. . ·· .. ~;Y~~Il:t~,· a··ig .. River/s·~~,:.i·: .P~tpr~~·~~'ly. t~ ·~h~:-'rt-·usfe~\p·~~:int.ed ': ... ; .. 

. . '~n·d:e·r ·t·~~:_·s~·~~:- br:~;~a-~~~ ·th·~ -a-dd'iJ\.~.o~~-l.·a~o~nt· t~·,-_~'h1~h t~:e, . . .· 
: ·.·. ·· .. :·:0· : -.-.-... ~ .· ~-· . } . . . ..·· -.· ·. :""'i .- .~ .- .. :- _.. : . : __ ~ ,· ~ • . ·: .' -_ . 

·. ··City .iS ·erttitl e·d. If;: o.n the ba·s·i.S of such .s·tatemimt 'the a-c.tual ·-· 
~ .. ·:_\gg~~;~~~- ~a:~a:~Xi;i\:~5-.~~ ~~r: ·sa~d::c~ri~r~·~i ·r~~r.·~~e le.s-~-.. ·-t~·a:~. · .· 

--.--,.!_-·,,· :·~· . .-· .::-~ ·.-·.··.-:-·:--·: :·· _ .. .- . .-: ..• · .. - ,.····. ~ . . ··---.. ~:· :' .. • .. . _·: ·< ... · .. tfle .. estima'te·the.reof· irl 'tll.e.-Aniural Biid.ge·t' .on'.the· bas·is ... of ·wtdch· 

. ... :\ ~; g 'R~y~~~ :.~~{:m~d·; p~-~~·~ t~:;\~c: ~: ~~c'~·s ~ ·~·ha 1,: .'~~~-~r-~d·i··t~{ ··. :.' : ·. ·· , ·. · 
...... .-.. _ :. : ·. : ~---·~ .. '... ·. ;· .. · ... ~. . . . : . . _-;. : : .. - -~ . ._'· . -:--· -~- . . :. . ·. . -...... :. . : ..... · 

. .• aga {nst. 'll'i'Ei\R'-.i ve·r~• .. n~xt' m·onth1'y,.··pa'y.rnent :or-:.payme.nts ·'hereunjj.er,' .. . 
.. -: .:,· ,:_-:·---· i :··.:;~--~··,:.~.<··,' ----~· .. :_:.·_·_: .. "". ·,, -;. .. _-_..,_~_ .... '_.·.·:. ·:·~·:. r.·'," ... _·.· .. : _;: • I -" • :·: • I 

.·: ,, .or, pa ;.a· 'to::s.:i.g·• Riv,er.s.-. if,.~o s.uch':,P.~.Ymerit.s :a:re .. dve ·.'('rom l'!;ig Riv.ei-s •. ''. · ··l 

~: >; ~~t'i l~ : ;~;~fdh:~~il~;• ~1 ::;~;'~•F•~- :, ··.•··. :·, •. < -' .• . • ; •. ...... • ' ••.••.. ·. ···1 

· ·:··.< ·J-:·~ .ln;·t.··~.A.l;'f ob.J..iga'-t.io.ns· ,o_f Cit}' u-nder the: ter!Jis.-antl·pN;.:; · . 1. 
' ... : .. · --;;-.::;>_:/~--:~ :::~ .. :~ .. ~;--·::~-y~r;--·>.-.·· =·~::(---------:-·-.: .. :-):~·:..:=·. ··::\:·; --~~--:- ., . :·\· .:.:- :_; --: __ :._. --~ ";·;· ~ . . -.. ··:-- ~- .-.. .. .-.: •· . 
. 0::. ·:v'i.Si.cilfS·_ ~~.- .t·n-n. A:g·r.eel!l~'nt.:: sha 1 r 'bii .'.'the .. "s·o l e ':Obljg~ tton·s:.tif .c~·ty •:s. ·. . ·. 

-::\@ ·f¥j~~~ ;:~~~4f': :::~~; t.~·~i 2:,'~ •. i : .. · .. •. .... / i . : ' " i .. .. ·. ·:· •.. · " ..... ·~ 



~-

•' . 
. . 

e.l. ectr i-c: utili t·y ~ys tern·, ·i.nc; 1 udi ~g · i .ts ·.his ti-ng. Sys terji,. its 
1 • •••• _·. • ..... ·.··:_:·~ • • • •• _: ... : .. :· •• :·:. ,_··: • .-.··.· •• •• •••• 

--·. 

·stati.on·-Two. g_enera.ting ·.Jlli\-l)t an~ .... s.llch, ot-he_-r. ?!ldi-ti.ons; .el\te!l·-:· .. :· .. . · .. · .. 

..... ·· · · :~-i-~n~'· ~n·?~~ci·l·," .. t~-es~- th~--~ Ji·~~;l'-._f'ro·.n::~;·iri·~--:~o- t~me.::c~~- an.dfor .· .. .-.:·: ::--.::.· 

·: .. : ·.: ·o~-~~·a:te_,~---~~- d.ebt ... ~r ~~:1-~9-~tio~ ri/.C.it./.~~d~>-~~.i.s .. Agr~~m~_~t: .s:~a;·, :. · ·: . 

. ;. , '.~ ·>co~~-~~;u\e .. a·.ge~e?~1 obHg~-~;o;~-~f:~-~-ec~ty:~.·- ·: ·. . .. . · ... :·.'·· 
.4·.. . .. : .. : . . . . . :· .. .' · ... ·. '•. . ·.. . . . . . . ·.·. : . : . . . . . . ·. : ·. : . . .. : . . . 0. :· 'j 

.: .· ... · .·.: .. ·. ···10';2·_· .. City cdverian.ts· ·tli'at.":it .wil,l, ~ubj-ett--·to ·the ap.prova~ ·. · ···.;.; 

. : ;_· · ... :_:' : o.f- ~:nY·.~e~~ 1 ~t~;y· b~d~ ~--~ >-~-C!~V ~:ng_.··j·~~hcfJC.t i-~-~- · th·e~:e?f; ·. ~ t .. ~ ,.~::·. .: <.:: -:::.:r.c 
,;_ ·. · · ·:t~~e?~a.i.nt~i-~ )~~~~.J~~r. 's.er.~)-~e~~r:e~~e~:e~:·b~:.~~~'s -~1~~tric':: ·. : .. ;:_.-,::: 

' ' ' ' ,, ' ... ' ' I~~ ' •• 1 ,•,, • ~ • .: ,' •,:• 0 " , , •• 

. . . . ... ··.. . .... :. . .. ·. . . . . . . ·.··. · ... ·. ·. . . .. 
uti-1 jty system -whl'c:h .will ·be su.ff.i·c-ienl: t~ -a(jequately ·rn:eet. . . . . . . . . . :' . . . . . . . - ·• . ~ . . 

·the c:~sts of _prope-r· ~ . .peration arid .--m·aintena.nce··eh~·re~f:, to. p'ro- ·.· 

·I.' · xi:de fiir t~e d-~~re~-i-~~;~~ ··th~r~:b·f.th.roughr~e~~~a~s'_:and -~e~iace- · 

. · ... 
.. 
:· . 

... 

. · ·-- 'me~ti,- .. tir.-~thi!:l'~i~~;- a:.nci -1;~ p~~-j_id~·f~r: the-·f~·ll.a~d,,p~~m-pt-.pay-· · ··. ·· · 

<. ~emt'.o{~ii ,objig~-ti~.n~ ~f- c-it/on.'~l-1. p/ i~s··.atJts·~~~d~·n'g ·- ... 
•• • : • • ••• • • k • • • • • • • • • • • • • 

. ...... ·. 
·; . .. :' 

. · El~ctrrc Reven~~ B~nd~·>inc·i~din:9· ~ithoiit l'imita\io.n ·fts .-stati-on 
.. , ~~~ :·~o ~ds. . . . . · · · · :· '" . . · .... · . .. . · · ·' 

·-: <" . :·. , .. ib.:j_ .·Ai_~·obl::iga:tio~-~ a_nd: sllm.s p~yid11e:by·_.sig Ri.ve;s _: ·: 

·. 

. •. 
I . . . . •. ... . . .... ; : ·, .... ·. .. . . . . . . _-: ·.: .· . ·. . . . : .. ·. . . , . ·· ... .". . .: 

· , .. · un.der· the· t.erinp and· prci~isio·ns-_ i;l'f -tnh .. _A.g\:eemen.t .shall ·c:onstitu-te · ·: · · 
. . . . . . . . . . , . . . ..; . . : . . . ; . : . : ·~ ... 

-. · a_·g.enera1"ol:!lig.at:ion· .. of B,i·g_.Ri~ers·;.·and 'B.:ig Riv.ers c:ov·enants . 

. _. · :·-.h~t· i{~jl·1>·su!ij~~{t~··th.e -~~P~:o.~a~ ~~ ~~y-n!gul.a-tory.b!Jdies 
.J' :". =.. . . ..... .... .. .·· ... :·.: - ..... ~-·-. = ... ...... ·:.·:··. ·. ·. . .... ·.: · .. · . 

~ .. : -·:, hav.in.Q:·.jurisdictio·n '.the.r:el;rf·,· a_.t·a·ll .ti-mes :liiai:ntai~·rate,s for·. 

·_ .. _:_ ._· .s e:~-~:i_c·es -~~~d~-~ed' ~by.·_ its. ·e,·~ctr\c:. u ti·/1~.ty: ·s·;~tem ~ a ~(I--~~~ h : ' . 

. .-.: .. ,,, .- .. o·t h_er. .b.u sines:·~ a·c.t i.vit i ~~ :i·ri.;:~h i~~~-: j·~-::~ha{r ... ~~~~ag e·::foi-: ~-~~·pe~~: _: · . 
•. r.;· ··. ·.·· .. · ... ·._:._.· .......... · ...... · .·. :·. ··:··· ·.· .: .. ··:·.-_··~ ':_._ ·.:··. _-:;_ ....... · ·.:. 
·._ · .. :·sati.an,:'whi.ch :win be 'suf!ic·)en_t--tq .. adequately mal~·. the.fu.ll .. ·, · · .. 
=·-:·.,.:· :·· .... ·.~· .: ...... =: ::. : ... : .... '::·· .:.·~.: ·, /: ......... ~. :-:.·:··.·: ~ · .. :.·...... . •• · . 

. : · · · ... ·and·. p ramp t"Jiayment· aDd .. per:fo rma nc.e·· of, .. al:l .. 1 t.s· ·o·bJ 1.'ga nons·. to · · ·. .. 

·: ·:_·:· :>;: · ~ii~:::r)~:~-f~~: for:th~· :~~-n~-~: u ~-~ ~~: -~~~ · ·t e.i-iii~. -~ ~}>;;·r,~v·i ~;'ri n·s_ ~f: ·. : . 
. ·.· · ... : 

·. . 
· .... · ·. 

.: . .:• 
' '• .. - .. .... -:·: ._:, ...... . . ·, ·-:-·-.· . . . . ':' ·.· .. ·.· . ·.· 

-: · .. · : .. 
. · .. ' . : ... :.-~ ·.. ~ ~ .. : 

. . : .. ··· · .. . :.· .. 
. . '.·· . . ~ '. - . ~- . 

·. 'L 

· .... 
' . .. ' 

.... 
.... -~ .... : . ' - : .. . ... ·• ~·· 

., :, . ·, __ .. ~: ;,·· .. ~i:7-..::=,',!;_,:;:-:: . .... -· ·-:· ~- .... . ··;· . •'. 
:·. ~- . ~-. 

~ '.:: .. 
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~ECTI ON n - ANNiJA~. A:Unff. ... ' . . . . . . . ·.: : .. . . . . .. 

(~)) ::A_n: ·~ ~~-~~:1, :~~!!d ~ t :_of. ~~-~~:' .. ~ i ~~-n~ i.a·~.: a~,c.ou·~:t.s':· ~~<: ~ .. '~:e : ·.· . ·' :· .:·: . 

E)lty.•·.s .• ~iatio-n .:r:j.~·c;~,:~_ha:i_l .~e .. l!liide_ 'in .ar.~.ortlance ·_wi .. th tiie ~.r.ir~-: · :·.· ·:. · ·<·. 
' :. ; ·: . . .. . . ·.. . . . . . . . ' . . . ·. : . . .- . . -··· .. . .· . . . . . . . . . 
·vls-i'oris o·( t-he :aond·ori:!in'ance.·· Big-·Rivers sha·ll ·be. enti.tl·ei:! · ·. ··. · . ·: 

t'o ;ti·~~-i~ re~eipt. ~f.-.c~~-i.~:s oi':.~h-~ ~~~~~1 audi~:.:re_po~~:: .<·· .... · : .. : ..... 
· ·• · .. 11'.2" · B-~~· ~1-~~·~.s;.sh~ll:h.a:~~=: i.h,e.:r~g'lit.'·:~t.·al~l .. rea:~~nable<·. ·.-,:

. t'i·in~s ... · t~ •.e.xilm i ~~ .. th~·.: ~00 ks ~- :~o~o~n:i ~: a ~d· r~:~~r-ci.~·. b f C·i.-~Y Is.. . . : ' .. />:·,:· 
.-·-. : ,.·:; .··:.--.·. ·. --~·;_, .·=::.: __ :.·._· .: .·-·:-~·-;:.··-.-}-·<:-·_·::' .:·.:· ::- ·.-.-.:·-·.:.·: :_:.-:.·:::··_-·-._:·. '·.,.; __ :·--:·:._:.::· ... 
·.:· ·.· ·stat'ion T_wo.,i:n: otiler· _ _'t~_:,deh.rmi 'l~ :the· acC:u(:acy· of charge·s, be'i ng ·: .. ;~:.;>,. . . . . . . . . .... ,. ... . 

-. ··mad~ t~ -it ·u-nder _th~ .. _prov.isi~ns .o.f .. :this . .A~ree~ent.·.. .. . ·· .... . 
... . . _· : . ~ . - . . . : . ··: . . .. . 

.. 
. '· 

. :: .. ··-· 

... ·.•· .· . : ·-·:. : 
.·-:- ' . " 

-. .. _ ... 
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. · . 'PART I ri · . · . " . . . ·. . .... ... ' .' .. ' . _. . : . : -.. -·. 
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· ... , : ·. G'flfERALPROVl'S 1 ONs·· 
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. .. · .. 

sEiTIO.'N i2 -, bPERt\:TING s:f'ANDAR:Os . ·· ..... . 

. ' . . : 

..... 
~ ... 

. .. • 

12.1' .Gi~y wil/o~er~-~~ ~and·mai-~.ta:in, Linder th·~ provi.si~ns · 

,. ·. ci.f thJ! Power ~1-~ri~ ·co~:st~~dt·;·o~ -~nd :tlj)'~ra:~i:o·n 'A·~~~~ment.;. :th~. · .·:· . ' 

... ~en e r~. t·i.ng ; s-~~. ~·;:~ ri_~.: .'_~:~ x_;.j ·i. ar'.Y':(~ ~ _i 4-1 t.j ~.:s ;·:. j_ci ill t u :s'~ :f.a.~ ~ lJ t i e s .. : .. ·. 

. ~ . ·.an·d .oth:er~r-ei·ated·_fa~i:lities compri's·ing _its Stat1:o·ri Two, . .'i~: .: · 

.a~corda~c~··:·~ith.:st~nd.ar.cl~'·:a:n·d. ~~-~J:·~i:;c~ti~n-.s ·equ~l .tri :thQ~/ .. 
·.~·~ovi·~~d·. by .. th~ :Na~)o_~·a·i· ·Ei~ctr·i·~ ;·a-fet.y_· Cod~<f th~·un·i.ied :·: ... 

·. . . . . . . - . :. ··- : ·. :_- ·. 

.. . . ·St'a·t~s .Bureau ·.of .sta~'dards·;··'and-.~s .i-'eq·.u·ir..ed: by any . .'_regul~tory . 

.. _· __ .· .:.a.u'~~bd:ty.,ha:v/n~·:::;.~/_;·s.:d.··l·:;:t_i_:ori··~~e~~o';.· •. -'· .. :···_:. __ :- :. ·.' ··' .:.: .·.· : :,-:._ .. 
,_ . • . . ·. ' ,. . l ... ·• ,· .. · .. ·.-·.' . . . . . - . -·· . ·-:. . ~ .. .. .. ·.. -· . . . .. . . :· : -· ·. : . . . . . :·- ·. :. ·: :-· ' .·. . . .-. ·:·. . .... ··· . 

. :. ·, ·. ' .. :SE~-~IO.N.:·l3· -. UN·c~'NTROL~·ABlE ·.'FO~~ck!/:,: c·o·i~~r-inirNG.· nsn~~-~I.ori FOR •' . . ·.:: 
· . · .. P.AYMENTS . ' ... · .. · .. ·. . . . .. ' . ·. . · . · ... · · . . ·.· 

. -~- ·_ . -.: ~ .. ... •. -~ ~-. ·_·. :- ~- ~--.. ·,:··· ---~--- -·:.-.--;----~.:-.. ' __ · .· --':· _ _ _. ·- ·-_- .: ..... :_ . .-_: · ... - ;: :-- .. -_·_ ... 
· :·'. ' . · ... ·., ' . 1'3'.'1 ,. · N e tther. :p'ii.rt.Y' :_hin-:·:e.to·. s·h a 1·i _. b·e· .con s:i d er ed_. ·i n.· de·-· . 

_::':::· '<·: . ·~a:~:l_/·~~~-/b:r+..c:~. ~i_ih:f.h~-~-¢~~ .. -ii>.~(·o·~)).9:~:.~r~-~.:Ynd6. :th·{~ · ·'· .· .. 'i_· .·· :.:··~·· :~ 
::·.- .. ·.·:-.. _· . . ·,_.: . ·._ . _.... . .. --~~--.-.·.····--.·. ,.· .. ·:.. '·:·_· :'- . ·.· .· :.-.-: -.. 

,. . . . -· ·'. . : .. !. .... . --: 
:~_-,· .~ .. -:, :.:·:·:·· .· .. ~- . · .. ·· ·: ·-:_. . . . . . . . -· . . . -· ; 

. ... . · ..•. · . . .; • :· :. . . -. : .. ~:::·_··.~.-.:; ..... _:.:_._::·_._:~.~.:_:. ·~· : =. ~ ..... ; ..... ·. '·. . ·.: J ... • • • • • •• • : -:.- •• ~ •• ~. 
'<.::'· :- (i:: ~·' :: ·.-· .: . :. fa.; : ·. '·. .: · · · • · 

f • • •• . :· 
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-Ag:reement i:f -~revented· from·_{u:]fi_.lli ng such obl iga t'ion by .- · ·· ... 
. ·-_: . ' . : :. . . . . ' .. . . . : . . . _. : . . ' . .. :_. ' . . . . ' . . .~' . 

.... · r'ea·son -of.an ·U,ncont'ro'T1iib1e .For-ce •... -.Any·_party una_He tor.· .·· .. · .. • ·.·.· ....... . 
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-~---~·,,.~~~-~-e~~-·ag .. eii~~i:~~ ~~virig-.p~~-~er .-ju·r.{sd.~cti·o~; in·~~rr~~t·i~n'. . .·. _. .... 

. )o~. ·d_o-1::, ari -ii~t' ~f. t:tie ·~i-e~·ents·;. f~·j1 ur~· cif-.:e~ui~ment;· -~-~ i·~:...:_·.: '.· ' .. -/~~-_. 
4 
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.. Ut1t:{ty_ Camniiss:ion •. • ·.By if:~ e'J>;e~ptjon o.f -t~i.S Agr-eemen.t th·e·, 
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. -.. :.: .·sz,:.e_•.Bi-9Riy.e.rs _sha~l,>tiave'.'t}le 'optic~ o(_;~x:tend.ing_._t~e 
~. . . . .. · ..... ·, .... · ... • . :. ·· .. · ;.-·_:;· . ': :-··:~ •' . .. . .. . . . ' ... · ' ·:·· 
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.. . .. everc;·:.tna·t· ~ni~.'A9,rll_.~~~~t::si,~'1.1 \~-~ ·.'b~ ass,.i.gned b.y ·~·it.her .~~·~~y 
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·:Power--P-lant. Con·st;uct.i.'ori :n'd .Ope~~-tion:;Ag:r'~~~e-~~-. t-h~--·:_-r.~·!il ;e~~~te-' .-:· ... ;: . 
. . : .. :· Pure h~ se>s~ i e ·--~~ r~·e~~ent. and ··th-e J~ i .. ll:~_-: ~~~ ~ i;~-~-~-{ --~9~-.eem~~-~-.:.. . ·_ '<:·.~;·-; 

. . .-. . . ·. . . : '. ·.. . . ·. . ,. ·'.. ·-·· 

. : . . all-. of-. even date tie_i.-~)".i.~li .• :. .. ·-~: _,·;-- ·' .... ·-.- ·: .. -:·~-. .. • ..-> :,-.~::~---:? 
; ·_ J·:_ :·:c' ----(-b_j'-:·lhat·t~~:·---!i~rtf~s-~,~-h_~-il".-b~.-~~-~-~ ~o--~b;~in ·-~-i~;:~~-~~:_'_~-:~·_:·.;<-.>.-~: 

.. , ·:provals:·a~-d <~~thoriz-~tic.~~ fr()m .. ~u~li~' ~-u\~~ri:i:;e/~nd_:t·h~ A~--.- _, --'·. 
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EXCERPT FROM MINUTES OF REG!JL.AR MEETING OF BOARD OF DIRECTORS 
OF BIG RIVERS RURAL ELECTRIC .COOPERATIVE CORPOUTIQN·· 

HELD IN HENDERSON, KENTOO..tcr, ON AUGUST 21, 1970 

. ·' 
After thorough d-iscussion it was moved by Robert ·n; Green sec?nded 
by D, B. Wilson that Big.Rivers eKecute the Power Sales Contract, 
the Power Plant Construction and.Uperation Agreement and the Joint 
Facilities Agreement and to .approve _the Electric Light and Power 
Revenue B<>nd Ordinance to be adopted August 27, 1970, Mctiori carried. 

I, Robert·o. Green, .Vice President 

'•· 

of Board of Directors of Big Rivers 
Rural"Electric Cooperative Co~poration 
hereby cer~ify that the above ~s a 
true and correct -e~erpt from·~e 
minutes of the -regula-r meeting of said' 
corporation held on August 21, 1970, 

/<'1 • • 

& /) lz:fl' ~ . --··~ .. ,... :Lt~- :. r. . ;:./'-'L~-~-'--
Robert D. Gree!!., Vice. Presfdent 

I 
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Amendment #1 

POWER SALES CONTRACT 

BETWEEN 

·CITY OF HENDERSON, KENTUCKY 

AND 

BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORA·TIDN 
. ' 
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POWER SALES CONTRACT 

Amendment #1 

The Powe.r Sa 1 es c·ontrac·t entered into as of August 1, 1970 by 

and between the City of Hender~on, K~ntucky and Big Rivers Rural· 

'Electric Co-operative Cor.poration is hereby a:I!Tended in the follow

ing particulars: 

1. ·section 2:·2 is amended 59 as .when amended the same shall r:ead 

as. follows: 

2.2 Station Two: City's proposed 350-megawatt. 

ge·nerating station and all auxHiary facilities, 

joint use facilities. (provid.ed ·by City) and other 

related facilities to be constructed ~t a site on 

.Green River 'i·n Henderson Co.unty, Kentuck.Y (which 

·shall. not includ·e the City Transmission·and Trans

formation Facilities a·s he•rein defined). 

2. Section 2.6 is amended so as wh~n .amend-ed the ·same shal-l ·r·ead 

as follows; 

2.6 Contract ·Year: With respect to t.he first 

contract year, the per.iod from Date of {;ommercial · · 

0 per a t i on or J·u n e 3 0 , 1 9 7 4·, w h i c h e·v e·r s h a 11 first 

occur, to an·d ·including the next succeedin,g 

De~emb·er 31, and thereafter, the s.ucc.essive twelve-· 

month periods beginning January l and ending 

"• ...... · . 



r""--

.. , 
~···· 

/ 
i 

·-. . ,. .. .· 

3. 

.• 

D€cember 31; provided that in the event that City 

s-hall exercise· its right under ·th·e Bond Ordina·nce to 

change from a calendar-year accounting ~eriod, as 

shall be specified :in a Supp·l emental Ordi na.nce 

adopted in accordance with th\' Bond Ordinance, the 

term Contract Year as used herein shall thereupon 
\. ·'' 

• •:1· 

refer to the same period as such new fiscal year 

accounting ·period with such ·changes in t.he accounting 

and budgeting procedures, in.cludi·ng. the adoption of 

a new Annual Budget hereunder, as shall be necessary_ 

or appropriate to effect such change in the Contract 

Year . 

Section. 3.6 is amended so a, when amended the same shall read 

as fo.llows:· 

3.6 The Total C~pacity of Station Two as referred to 

herein shall be the a.verage of the tota.l continous net 
. ·~ . 

sendout capability of all generating units _in ·station ~wo 

·as ·determined by semi-annual tests, ·made in the months 

of A·ugust and January, of at 1 east t'wenty-fo·u.r hours' 

duration under actual load carrying conC!ffi'Dn, wh·ell 

the equipme·nt is operat~a at rated .pressure-and 

temperature.·with all aux-iliary equipment i·n servi·ce,. 

·.and at a power factor of approximately·n~~€ty per cent 

-2-
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-(90~). The· mea:;urement will be mad.e at ·the 161. KV 

metering points of the Station Two Switchyard. 

4. SECTION 21 - TER~! AND TERM"r-NATION, .and subsections 21.1, 

21,2, and 21.3 are renumbered so as to .be SECTION 22- TERM AND 

TERMIKATIDW and subsections 22.1, 22.2 and 22.3. A new Section 

2l.with subsections 21.1, 21.2 and 21.3 is added to read as 

fG.l]ows: 

SECTION 21 - HENDERSON-DAVIESS AND CITY ELECTRIC StSTEMS 

21.1 The parties mutually agree that the He·nderso.n

Davi·ess System and the City Electric System, a·s de-

,,,_scri·be·d in the City's Revised Request for Ruling, 

dated December 1970 and fil~d with the Internal 

Revenu~ Service (a copy of which has been delivered 

to Big River.s), will be operated in the manner 

_prescribed in said ·Revised .Request ·for R.ul·ing, so 

as to preclude any distributio·n of any ·o.f the ge·ne.rati·n•g 

capacity ·af· said H.enderson-Daviess System and said- C-1·t-:Y 

El e·ctric ~ystem,.olitside the a.rea of H"eni:!ersrin ·and · 

Dav.iess Counties except as described in Si!.id Rev.isoedc·:·.c 

Request for Ruling.· 

21.2 It is understood py the parties, however, 

that the requirement .of Section 21.1 hereof will no 

longer be effective in the event and to the extent thi!t·. 

-3-
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any change in the ap-plicable statute, .regulations or 

rulings of the Intern-al Revenue Service sho.~ld occur 

pursuant to which interest o~ t~e Bonds would remain 

exempt from federal income ·taxation in the absence 

of comp~iance·with such requirement . 

. 21.3 Big Rivers covenants an·d agrees to save h.armless 

and i.ndemnify City for any loss .or damage whatsoever 

arising out·of Big Rivers' ·violations, if any, of the 

provisions of Secti-on 21 of this contract. 

5. SECTION 22 - AMENDMENTS and its subsections 22.1 and 22.2 

~re renumber~d so as to be SECTION.23 -AMENDMENTS. and subsec

tions ~3.1 and 23.2. .. ' 

6. SECTION 23 - SEVERABILITY and its subsection 23.1 are re-

numbered so as to be SECTION 2~.- SEVERABILITY a~d sub5ection 24.1. 

7. SECTION 24 - ASSI-GNMENT and its sub·section 24 .. 1- are re-

n[Jrnbered so as to 'be SECTION 25 - ASSIGNMENT ·and subsection 2.5 .1. 

8 .. SECTION 25 - APPROVAL a·nd its subSection 25.1 are renumbered 

so as to be SECTION 26 -.APPROVAL and subse·ction 26.1. 

9. SECTION 26- CONDITIONS PRECEDENT and its subsections 26.1 

and 26.2 are renumbered so as to be .SECTION 27 - CONDITIONS. PilE- .... 
·,-:;' t', 

CEDENT and subsections 27.1 irid 27.2. 

10. SECTION 27- AUTHORITY TO EXECUTE and its subsection-27.1 

are renumbered so as to be SECtiON 28 - AUTHORITY TO EXECUTE 

and subsection 28.1. 
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. 
All provisions of the pa1·ti.es' Power· Sales G:Qn.tr'act of A-!lgust 

27, 1970 not h~rein amended shall remain in full force and 

effect as originaliy adopted. 

q4nE;e;~ted at Henderson, Kentucky this ~day ::rf 

-"'-~:.:-~'"""~~~=="-"-----· 19 71 . 

CITY OF HENDERSOI, KENTUCKY 

ATTEST: 

(City Sea 1) 

.' 

ATTEST:· 

-5-
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. ATTEST: 

tL B. l1ilson, Secretary 

T~is instrument prepared by: 

~.~alP 

·. 

BJ.G ·RIVERS RURAL ELECTRIC 
CO-OPERATIVE COR~ORATION 

·BY·. ·&U J8d L .. " .. . 
Robert Reid, Sr., President 

-5-
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POWER PlANT CONST~UCTION AND OPERATiON AGREEMENT 

BETWEEN 

CITY ·OF HENDERSON' KENTUCKY 

and 

BIG RIVERS RURAL ELECTRIC ·CO-OPERATIVE CORPORATION· 

'· 

August 1, 1970 
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POWER PLANT CONSlRUCTION AND OPERATION AGREEMENT 

THIS AGREEMENT made and entered into as of August 1, 19~0 

~ by and tetw~en CITY OF HENDERSON, KENTUCKY, hereinafter referred 

I 

(, 

to as CIT~.·and BIG RIVERS RURAL ELECTRIC CO-OPERATIVE CORPORATION, 

a Kentucky Corporation with principal offic:es in Henderson~ 

Kentucky, hprein~fter referred to as BIG RIVERS. 

WITNESSETH THAT: 

PART I 

STIPULATIONS A~D DEFINITIONS 

SECTION 1 -~STIPULATIONS 

1.1 · City owns and operates an electric generat'ing and 

distribution system (Municipal Electric Light & Power System) ,. 
I 

·' . with total generating cap~bility of forty 7 eight thousand (48,000) 

kilowatts and firm system capacity of twenty-two thousand (22,000) 

kilowatts, With which it serv~s the needs of City ·and its in

habitants for electric 'power and energy. 

1.2 Big Rivers owns and operates electric generating 

stations and related transmission -facilities with present gen

erating cap~city (including capacity under construction) of five 
' 

hundred ninety thousand (590,000) kilowatts with which it supplies 

power and energy to its member Rural Electric Co~operative 

Corporations, which in turn serve the local consumers in their 

respective service areas. 
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1.3 The electric sy~tems of~City, Big Rivers, Southern. 

Ill fnois Power Co-operative, an Illinois Corporation, and Hoosier 

Energy Division of Indiana Statewide Rural Electric, Inc., an 

Indiana C~r~oration, are interconnected to form what is known as 

/ the KII .Pool under provisions of.an interconnection agreement 

! 

of April 1-, 1968. 

l..!l City's· present system load is in excess of the· firm 

capac.ity of its Municipal Power & Light System and it provides 

its deficient needs through the provisions of the KII Pool 

A'greement. 

1.5' City is presently planning a comprehensive annexation 

progra~ whereby the area of its corporate limits will be in

creased by approximately three-fold. 

1.6 City's consulting engineers have determined that 

cfty will require additional generating capabilities by the 

year 1973 in order to provide for the needs of its electric con-

·; sumers. Said engineers have further deter_mined and recommended 

to ~tty that the most feasible and economical ·plan for providin~ 
,· 

·the City's present and anticipated electric generation needs is. 

the construction by City of ~ relatively large and more efficient 

generating station, whereby City can provide adequate, low-cost 

power and energy for the present and future needs of its Municipal 

Electric Light & Power System, with interim sales of surplus 

power and _energy: (a) to Big Rivers as provided in the parties' 

Power Sales Agreement of even date herew-ith;_ (·b) through the 

provisions of the KII Pool Agreement; (c) or otherwise. 

1.7 City's consulting engineers have reported that 

the site .of City's present gen~rat"ing plant is inadequate for 

the addition qf the required generating facilities and that 
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space requirements and the growing need and public demand for 

control of the urban enyironment make the sele~tion of a 

remote, rural site most desirable. 

1.8 City's consulting engineers have determined 

and recommended to City that the most feasible and econpmical 

plan for the City's addition of such generating station is 

the establishment of a new generating station, presently 

consisting of two~ one hundred seventy-five (175) megawatt, 

coal-fired, steam-electric gener.ators, with provisions for . ' ' 

the future addition of other generating units, at a site on 

the Green.River in Henderson County Kentuck~. adjacent to the 

Reid Station of Big Rivers, and.so arranged as to provide for 

;the joint utilization by City and Big Rivers of auxiliary 

facilities and operating personnel in such.manner as t~ achieve. 

optimum economies in construction and operation, all as authorized 

by K,_RS 96.520, as amended. The addition of such generating station 

to City's electric facilities would provide Cjty a firm system 
' . 

. capacity of two hundred twenty-three thousand (223,000) kilowatts, 

·which is estimated to meet City's needs for electric power and 

energy for an additional twenty (20) years. 

1.9 Big Rivers has agreed, subject to the terms of this 

Agreement that it wi 11 sell and convey such site and all required 

easements to City, that it will permit City to construct its 

generating station in the manner so recommended by its consulting 

engineers, and that it will enter intQ a po~er sales agreement 

with City for the purchase of all surplus capacity and related 
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energy available from time to time from said generating 

station. 

1.10 City has ac~epted the determinations and recommen

dations of its consulting engineers and has determined to pro

ceed with the design, construction, start-up and operation of 

such electric generating •tation (hereinafter referred to as 

Station Il'lo) subject to the terms and provisions of this Agree

ment and other Agreements referred to herein: 

1.11 City has employed the services of a nationally 

recogn~zed engineerin~ firm to design and supervise construction 

of its Station Two; has employed the services of financial ad-

' visers to ~ssist in the sale of sufficient revenue bond~ with 

which to finance the acquisition~ construction and start-up of 

~aid Station Two and has employed the servjces of nationally 

recognized bond counsel.· Upon the execution and approv~l of 

this Agreement City will direct its said employees to proceed 

with ~he performance of such services. 
; 

' 
SECT! ON 2 DEFINITIONS 

2.1 Existing System: The electric util.ity system by 

which City serves the needs of City and its inhabitants (and 

some non-inhabitants) at the time of the execution of this Agree

ment, and all additions, expansions and ·•mprovements thereto and . . 
renewals and replacements thereof hereafter made, other than 

Station Two. 

2.2 Station Two: City's proposed 350-megawatt generating 

station and'all auxiliary facilities, joint use facilities 
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(' at a site on Green River in Henderson'· County, Kentucky, together 
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with all additions, expansions and improvements thereto and 

renewals and replacements thereof (whi~h shall not include the 

City Transmission and Transformation Facilities as herein defi~ed). 

~.3 . Auxiliary Facilities: Power plant facilities which 

are physically separated from the steam generators, turbines and 

electri~--~enerators comprising the generating station, and.which 

are fequired for ~he operation, maintenance and/or control thereof, 

and/or the delivery of power and energy therefrom, but excluding 

the City yransmissio~ and Transformation Facilities. 

2.4 Joint Use Facilities: Auxiliary facilities which are 

so constructed and/or arrange~ as to be useful to City ~nd Big· 

Rivers in the operation, maintenance and control of their.respective 
/ 

generating stations. 

2.5 Date of Commercial Operation: The date upon which the 

·first unit of City's Station Two has been placed in normal continuous 

op~ration so as to produce power and energy in a commercially 

acceptable manner. 

2.6 Contract Year: ~ith respect to the first contract 

year, the p_eriod from Date of Commercial Operation or June 30, 1974, 

whichever s~all first occur, to and including the next succeeding 

December 31, and thereafter, the successive twel~e-month periods 

beginning January 1 and ending December 31. 

2.7 Monthly Billing Period: Each calendar month of any 

Contract Year. 

2.8 Bond Ordinance: The Electric light & Power Revenue 

Bond Ordinance adopted by City authorizing the issuance of 

Station Two Bonds, together with ordinances supplemental thereto 
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or .amendatory thereof. 

2.9 Station Two·Bonds (the Bonds): The Electric Light 
. 

& Power Revenue Bonds authorized, sold and issued by City pursuant 

to the Bond Ordinance, to provide for the costs of acquisition, 

-~construction and start-up of City Station Two a_nd sha1l include; 

/ 

(i) the Electric Light & Power Revenue Bonds, Station Two Series 

authorize·d· and issued under the Bond Ordinance; and (ii) additional 

Bonds; if any, authorized and issued under the Bond Ordinance to 

provide for such costs of Station Two in excess of original es

timates. 

2.10 City Transmission and Transformation Facilities: The 

transmi~sion and transformation-facilities to be provided by City 

connecting Station Two to City's Existing System . 
• ,... ' t" 

. ' .. 

2.11 Trustee: The Trustee appointed pursuant to the Bond 

Or.dinance • 

.. 
: . 

; 
PART II 

FACILITIES '· 

SECTION 3 - ACQUISITION OF SITE 

3.1 Big Rivers agrees to sell and convey to City a 

site and necessary e~sements and rights-of-way for City's · 

construction and operation of its Station Two, all in accordance 

with the parties Purchase-Sale Agreement of even date herewith. 

3.2 Such site, easements and rights~of~way shall be 

conveyed and(or granted to City free and clear of any encum

brances whatsoever which would have priority over the rights 

. of the holders of city's Electric Revenue Bonds. 
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SECTION 4 - CONSTRUCri ON OF PLANT 

4. 1 City wi 11 direct its employed engineering firm to-

proceed immediately with the design and development of plans 

and specifications for the construction of Station Two, consisting 

of two, one hundred seventy-five (175) megawatt coal-fired, steam

electric-generating units, with all necess~ry auxil{a"ry facilities, 

with such arrang~ment as will provide for the joint use by City 

and Big Rivers of auxiliary facilities and operating personnel 

·so a~ to result in optimu~ econbmies of construction and operation. 

Such plans and specifications shall be subject to prior approval 

by City and, to the extent that Big Rivers' Reid Station is. 

affected thereby, by Big Rivers. 

4.2 City agrees to obtain all necessary permi~s for 

~he construction and operation of its Station Two, moorage and 

associated facilities and further agrees to use its best efforts 
l 

to cause any and all of iuch permits to extend for a term equal 
' tt the term of this Agreement, or to obtain any new or additional 

permits required to enable it to operate and maintain its Station 

Two for such term. 

4.3 Upon completion by the engineers of such pl~ns and 

specifications, and upon approval thereof by CitY and Big Rivers, 

as hereinabove· provided, City will diligently proceed with the 

construction of Station Two in the most economical and •fficient 

manner, cons~stent with good utility practi.ces·, and in such 

f manner as to least interfere with the continued operation by 
.L~ 

Big Rivers of its Reid Station during the period of construction 

and the start-up of such faci)ities. 
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4.4 Big Rivers will provide ~onstruction assistance to 

-City during the design, construction and start-up of City's 

Stati~n Two in accordance wfth the provisions of Section 11, 

Construction Assistance, of tnis Agreement. 

SECTION 5 - TRANSMISSION AND TRANSFORMATION FACILITIES 

5:1· Adequate switchyard_and 161 KV ~tep-up transformers 

will be provided by City as a part of Station Two. 

5.2 City wiJl provide, at its own cost, one 69 KV 
' transmission line and ~elated tra~sformation facilities connecting 

its Station Two to its Existing System (herein referred to as City 

Transmission and Transformation· Facilities), with provision for 

increasing of transmission capacity to meet City's future needs. 

'" . Big Rivers will ~aintain at all times and ~rovide 

use, at no cost to City, surplus capacity on its two 

existing 69 KV transmission lines from point of City's Station Two 

5.3 

fo.r city"' s 

j" • 
-, switchyard to points of substations of City's Existing System, 

' 
and.will likewise provide for City's use any surplus capacity on. 

·additional transmission facilities which Big Rivers may here-

after construct in such a manner as to permit the transmission of 

electric energy from City's Station Two to its Existing System. 

In its use of such transmission facilities, City will not, in any 

manner, disrupt or adversely affect Big Rivers' service to its 

own customers. 

5.4 Any transmission facilities required by City in 

addition to those provided as hereinabove recited, shall be pro

vided by City at its own cost. 
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SECTION 6 - JOINT USE FACILITIES 
• 

6.1 City and Big. Rivers mutually agree th!lt they ~till 

each provi'de such joint use faci] ities as are determined by the 

City's employed engineering firm (and approved by City .and Big 

Rivers) to be furnished by each, respe~tively, and will each 
. ' provide, on a bes~ efforts basis, for the continued operation and 

... ···-·--·.. .. •. :- .. -. ::-; : .. 

maintenance thereof for the joint use and b~nefit of the parties, 

all as provided in the. parties' Joint Facilities Agreement of 

even date herewith. 

SECTION 7 - FUEL SUPPLY 

7.1 An initial coal supply will be established out of 

the proceeds of the Station Two Bonds as a facility of City•s· 

Station Two. Bond proceeds in the amount of $465,000 wtll be 

allotted therefore. 
. . 

7.2 Such coal sup_ply will be maintained as a fuel 

reserve throughout the term of this Agreement through the· 

addition of replacement fuels as such reserve is from time 

to time, consumed iri the operation of City's Station Two.· 

7.3 Start-up fuels will be supplied by Big Rivers as 

provided in Section 12!)_Start-Up Assistance. 

SECTION 8 - GENERAL PLANT EQUIPMENT 

8.1 City will acquire out of the proceeds of the 

Station Two Bonds, as part of the initial facilities of Station 

Two, 9eneral plant equipment sufficient to efficiently operate 

and maintain Station Two. 
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SECTION 9 - CAPITAL FUNDS AND ACCOUNTS 

9.1 The follo•ing capital funds and accpunts (among others) 

will be established out of the proceeds of the Station· Two Bonds 

as facilities of City's Station Two: 

(a) a Station Two Account tn the Operating & Maintenan~e. 

Fund (hereinafte!" .. referr.ed to as the Station Two 0. & M. Account) 
.: -: .... : ~ ..... 

in the amount of $500,000.00. 

(b) a Debt Reserve Account in the Debt Service Fund, in 

the amount required therefore under provisions of the Bond n~dinance, 

hereinafter referred to as the Station Two Debt Reserve Account •. 

(c) a Station Two Account in the Renewals and Replacements 

Fund (hereinafter referred to as the Station Two R. & R. Account) 

, ,.. in the amount of $750,000.00 • 

L 

. 9.2 Such accotrnts and funds shall be held, manag-ed, 

controlled, invested, expended, applied and maintained as provided 

by the Bond Ordinance and the parties' Power Sales Contract of even 

date herewith. 

SECTION 10 - SALE OF BONDS 

10.1 City will authorize, sell and issue its Station Two 

Bonds bearing an.average interest rate and maturity schedule 

acceptable to City with final maturity of not less than thirty 

(30) years from date of issuance, in a principal amount of 

$76,000,000. The City shall also use its best efforts to sell 

and issue any additional Bonds required to provide for costs 

of Station Two in excess of original estimates. 

10.2 The proceeds of such Bonds will be held, managed, 

controlled, invested, expended and applied· as prcivided by the 
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Bond Ordinance. 

PART III 

CONSTRUCTION, START-UP AND OPERATION 

--/ 

I 

( 

SECTION 11 - CONSTRUCTION ASSISTANCE 

···11-.1 · Jr\ e:·onnection with the acquisit_ion and constructio.r('·~··~·""''······· 

of City's Station Two, Big Rivers will provide to City, at the 

costs hereinafter recited, construction services and facilities 

' as follows: 

(a) advice on the selection of the most economical and 

feasibl~ power plant design. 

(b) review and recommendation on approval of plans 
,• 
and specifications. 

(c) evaluation of all construction and equipment bids 

and proposals; recommendation on contract awards and purchases. 

(d) coordination and supervision of all contractors and/or 
' suppliers engaged in the actual construction of Station Two. 

(e) complete a~counting services for all phases of 

acquisition and construction of Station Two. 

(f) compilation of a complete and accurate record of all 

drawings, specifications, contracts., reports, test results, 

correspondence and other written materials pertinent to the 

acquisition and construction of Station Two. 

(g) witnessing of all testing of materials and/or 
.. 

{ equipment incorporated into Station Two. 
'-,.I 

(h) providing water and electric service required ·in the 

.construction of Station Two. · 

(i) furnishing, at no charge, space in Big Rivers Reid 
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Station for City's consulting and construction ergineers. 

(j) provid-ing su.ch other assistance, services andior 

facilities in connection with the acquisition-and construction 

~f Station Two as ~ay from time to time be agreed upon by the· 

parties. 

11.2· City will reimburse 9ig Rivers for al_l its reasonable 
. - .. : ·-· ~ . . .. . ;:· . ·: ---·~- '''~--· .·· •. ·.· ·- ·, . -·-. . .. ~- - ··'··-.... -l.,.~~J.~o:-,;~-j',o;~ 

out-of-pocket expenses in providing the services and facilities 

enumerated in Section 11.1, plus an additional overhead allowance 

in the amount of twenty per cent ,(20%} on all such labor costs and 

ten per cent (10%) on all such materials and supplies. Such costs 

will be paid from the pro~eeds_of Station Two Bonds. 

11.3 It is understood th~t the services to be performed 

,by Big Rivers under the provisions of this Section 11 are on an 

advisory basis, and that· City has the right to make all·final 

d~terminations in connection therewith. However, to the ex-

tent•that the design and/cr construction of Station Two shall . . 
have·a material effect upon the economical andjor continuotis 

' 
pperation of Big Rivers Reid generating plant, Big Rivers ~hall 

-have the right of approval or ~isapproval of such determinations 

by City. 

11.i City will provide adequate Builders Risk Insurance 

covering the complete construction and ins~ullation of 1ts 

Station Two and shall further provide adequate insurance for 

protection of Big Rivers Reid Station and related facilities 

against damages from construction operations~ The costs of 

such insurance will be paid out of the proceeds of the Station 

Tho Bonds. 
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'· c SECTION 12 START-UP ASSISTANCE ... - '· 

12.1 Big Rivers wt 11 provide to city' at the costs here-

inafter recited, technical ~kills, labor, fuels, materials and 

other services required for starting up and placing into commercial 

~ operation City's Station Two. 

12.2 Operating tests of all equipment and auxiliary 

·.~··:·":-.~: .. :···· fac i 1 it i e·s· of 5tilt"i"on"Two wi 11 "lie performed _by ·or under the· 

I 

! 

c 

.. L 

direction of Big Rjve~s, and suitable reports thereof will b~ 

made to City. Big Rivers will direct City's engineers, con

tractors and supplier' in ~he ma~ing of all changes, adjustments, 

repairs, replacements, alterations or additions required in order 

to place City's Station Two and· its various components into 

commercial operation and in compliance with the plans and 

specifications therefore adopted by City. "Big Rivers will 

place Station Two into commercial operation as soon as reason-

ably possible and will immediately notify City thereof. 

12.3 City will reimburse Big Rivers for its reasonable 
I 

out~of-pocket expenses in providing the start-~p assistance, 
; . 

·.services and/or materials referred to in this Section 12, plus 

an additional overhead allowance in the amount of twenty per cent 

(20%) on all such labor costs and ten per cent (10%) on all s"uch 

materials, except fuels. Fuels will be furnished at cost.· 

Such costs will be paid from the proceeds of the Station Two Bonds. 

12.4 Electr~c energy produced from each unit of City's 

Station Two during start-up and prior to the.Date of Commercial 

Operation shall be-marketed.whereve~ a~~ whenever possible. · 
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All amounts received from such sales of energy shall be for 

the account of City and shall be applied to the costs of con

struction of City's Station Two. 

SECTION 13 - OPERATION, MAINTENANCE AND CONTROL 

13.1 Except as otherwise provided herein, City shall have 
. ·.·-~v.·:."'·'··· ..... ·. -- . . . . ...•... ,,.;,;-.-;•:·""•'"·= .... .-.,--··.-: ···~·"·· .. .., ... 

./ 

. ' 

( 

full ownership, management, ·operation and cohtrol of its 

Station Two. 

13.2 Subject to City's ownership, management and control, 

during the .term of this Agreement Big Rivers will provide, 

as an independent contractor, all operating personnel, materials, 

supplies and technical services ~equired for the continuous operation 

Df City's Station Two so as to fulfill City's obligations {a) to 

provide the needs of City and its inhabitants as defined· in "the 
' Power Sales Contract, {b) to Big Rivers as provided in the 

Powerf."Sales Contract, {c) to the KII Pool members, as provided 

in the KII. Pool Agreement and "(d) to others to .whom :city may, 

from time to time, become contractually obligated in connection 

with its Station Two. 

13.3 ·Purchases of materials and supplies required in 

the operation and maintenance of City's Station Two shall be 

made for City's account, subject to approval and acceptance by 

City and in compliance with all laws applicable thereto. 

13.4 Big Rivers covenants and· agrees that ~uring the term 

of this Agreement it will at all times qperafe City's Station Two 
. . 

on a best efforts basis, in· an efficient and economical manner, 

and will maintain, preserve and keep said Station Two and every 

.. 
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part and parcel thereof in good repair, working order and : 

condition, and will, f~om time to time, make all necessary and 

proper repairs, renewals and replace~ents thereto so that at all 

times the business to be carried on by City in connection there

with shall be properly and efficiently conducted. 

13.5 Big Rivers will keep and maintain complete and - ··- ------··-:······:·--...... ,. ~-... --··--· ... ···:·-'····~------~ --· .;;,•. ---·-·:-·· .··.· .. · 

accurate records of its operatiOn and maintenance of City's 

Station Two, including without 1 imitation: (a) the continued 

~utput of Station Two and the u~es thereof by City, Big Rivers 

and others, (b) the continued input of labor, materials, 

supplies .and services to Station Two, (c) .records of all main

tenance and repairs to Station Jwo, (d) records of all renewals 

( , and replacements of Station Two, (e) records of Station Two 

fuel consumptions, repl~cements and reserves, (f) current in-. 

ventories of all supplies, equipment and replacement parts 

mai~tained in connection with Station Two, (g) such other records 

as,;shall be ·of assistance to City in the ill~ne.rship, operation, 

maintenance, management and control of Station Two. 

13.6 City will pay Big ~ivers, on a monthly basis, 

its reasonable expenditures incurred in the operation and 

maintenance of City's Station Two under the terms of this Agree

ment, as defined and allocated to City's Station Two under the 

provisions of Section 13.8- Allocation of Costs, plus an 

additional payment of fourteen and one-half (14 1/2) cents 

per month, per kilowatt of the total capacity of Station Two, as 

~ such total capacity is from.time to time·determined and established 

as provided in the parties Power Sales Contract of even date here-

with. 
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13.7 Such payments to Big Rive~~ by City shall be mide . . 
monthly on the basis of the Annual Budget thin in effect, arid in 

accordance with the provikions of Sectio~s· 14 and 18 of this 

_Agreement. 

13.8 Allocation of Costs: 

It is recogni~ed th~t Big Rivers will ~perate and maintain 

. . 

Reid Generating Station ·with the :same ·operating personneL=.o·"""""'"",:•'-'~~-,.,., . 
. ·:-.:-.-.' . .... 

! 

( 

(_ 

and facilities as it will use for the operation of City's 

Station Two. For purposes of defining and allocating the costs 

··thereof -the parti"es agree as follows: 
.. 

(a) the following costs of operation and maintenance 

will be allocated to the particular generating station to which 

they are applied, and will be charged directly to such generating 

" station: 

: (1) Costs of materials, supplies and fuels attr1but~ble 

· directly to a generatin~ plant. 
,. 

· • ; (2) Costs of repairs, maintenance and spare parts at-

'tribu~able directly to a generating plan~. · 
' (3) Costs of renewals, replac~ments and additions at-

tributable djrectly to a generating plant. 

(4) Costs of emergency and/or maintenance capacity and 

' energy attributable directly to a generating plant. 
' . 

(5) Property tax~s validly imposed upon each party's 

plant and related facilities. 

(~) Costs of insurance attributable to a.generating 

plant. - ' 
{b) The following costs of operation and maintenance will" 

be allocated between Big Rive~s Reid Station ~nd City's Station 

-16-



i 
I 

h I ... C .. ' . . . ( ( 
Two on the basis· of each generating station's total capacity 

_( as.related to the sum of such total capacities: 

(1) All operating labor and fuel handling 1 abo r. 

(2) All maintenance labor common to both plants. 

( 3) All supplies common to both plants. 

(4) All maintenance materials common to both plants. 

(5) All costs of operation, maintenance, repair, 
,i..t.:l.'.~·- ~.,,_ "'' •, ~··'-' ....:; .... ·~---'..:.>:·:·· :~···. • ''!.;.; ,r. • ,'.':. .: .. ','".'•'<"""·.·:..,.~~-"' •·~·~· ,.,, ... , _ .·, •· ~· ·-·· ·: •,, .•. ,.' ... _ ,, .. _;_ .• ,',,..._ .. - .. " • .. ···-~• ~-~~..uo;.;'-~'?!.r--p. 

•·· addition, renewal and replacement of jotn~.use facilities· as 

I 

( 

(_ 

described in Section 6 of this Agreement. 

( 6) All applicable taxes except property taxes on 
1 

plant an9 taxes directly attributable to cost of fuels and/or 

sales of. power and energy. 

(7) All administrative costs. 

(8) Costs of professional services. 

(i) All costs of accounting and records keepi~g. 

(10) All remaining costs of insurance. 

(11) All other costs of operation and maintenance not 

otherwise allocated under the provisions of t~is Section 13. 

{c) Each party will provide its own fuels for the 

operation of City's Station fwo. 

(d) Each party will bear its own costs for construction, 

operation, maintenance and repair of its transmission and trans-

formation facilities beyond points of delivery from the Station 

Two Switchyard. Big Rivers will make no charge to City for th~ 

use of Big Rivers' transmission facilities from point of City's 

Station Two switch~ard to the several substations of City's 

Existing System. 
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(e) Big Rivers will keep adequate records of the costs 

of op"erat_ing and maintaining City's Station T~10 ·and its Reid 

Station, and the allocation of such costs to City's Station Two, 

and will m~ke such records avail~ble to City and its representa

tives· at all reasonable times and places. 

13.9 Right to Intervene 

Shl)_uld Big Rivers at any time during the term of. this 

Agreement fail, for any reason whatsoever, to· provide, on a 

best efforts basis, the continuous and economical operation of 

City's 'tation Two as provided in this Agreement, then City shall 

have the rfght to immediately take over the complete operation and 

maintenance of its Station Two and all auxiliary facilities and 

joint use facilities required in the ope·ation thereof, and to 

~. continue the operation and maintenance. thereof under the terms and 

provisions of this Agreement until it shall ~e determined that 

·Big Rivers is able to properly resume such operation and main

tenance in the manner.provided in this Agreement. 

13.10 Each of the parties hereby grants to the other 

.all reasonable rights of access, ingress and egr~ss· to the gen

erating plant, joint use facilities, auxiliary facilities, re

lated facilities, trans·mission and transformation facilities 

and such other lands, properties and/or f~cilities as shall be 

necessary, advisable or convenient in order to efficiently and 

continuously carry on the operation of Cfty's Station Two and 

Big Rivers' Reid Station under the terms and provisions of this 

Agreement. 

-18-



' .. 

(' . 

( ( 
PART IV 

BUDGETING, ACCOUNTING AND BILLING 

SECTION 14-- BUDGETING 

14.1 Prior to the commencement of each Contract Year 

and so as to comply with the provisions of the Bond Ordinance 

there shall be prepared by Big Rivers and submitted to City·a 
*•:..-:o:;~-=· ••"--;'<<:r'•",", • ·or.r•·•:·~·<,l'" • ••"••"•''•• '•' ',•,;","; ;:, •, 

'C. 

propo~ed -~perating budget for such Contract YE~r. ·Big Rivers will 

provi~e therewith all data and information necessary or convenient 
.. 

for City's review and evaluation of such proposed operating budget. 

14.~ The proposed operating budget and a·ll supporting 

data and information will be reviewed by City and upon approval 

thereof, including any amendments thereof or additions thereto, 

by City, City will adopt such budget as the Annual Budget for 

the coming Contract Year, 

14.3 Upon its adoption by City, and its approval by 

Big Rivers, the Annual Budget will. become .the basis.for payments 

to Big Rivers for the operating and maintenance of City's 

Station Two during the Contract Year for which it is adopted. 

14.4 The Annual Budget m·ay be amended by the parties 

as provided in the Bond Ordinance. 

SECTION 15 - ACCOUNTING AND AUDITING 

15.1 Big Rivers will keep and maintain complete and 

•ccurate books, records and accounts of its operation and main

tenance of City's Station Two all in accordance with the rules 

(_ and regulations pre_scribed by any.governmental agency having 

jurisdiction ~hereof, the provisions of the Bond Ordinance re

lating thereto, and in .accordance with the uniform system of 
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( c 
accounts prescribed by the Federal Power Commission. All such 

rec-ords shall be available for inspection and .utilization by 

City and its representatives at ~11 reasonable times and places. 

15~2 Such books, reco~ds a~d acc~unts shall 5e subject 

to annual audit as provided in'the Bond Ordinance. 

. . 

SECTION 16 - BILLING AND PAYMENTS . . -· . ..;.".:..\.·~·..:.; .. ~ .. -.~~- -=--· ··:~··-·;·~---· ······-~---·- --· . ' -·· ~--:•:h., .. 

16.1 On or before the twentieth day· of each calendar 

month of the Contract Year Big Rivers will present to City a 

na.tement of payment due covering the operation and maintenance 

of City'& Station Two for the Monthly Billjng ?eriod just ~nded, 

such statement showing in detail the costs·and charges included 

therein, with proper vouchers substantiating such charges. 

Such statements, when approved by the City, will ·become the 

basis for actual charges by Big Rivers to City for the'operation 

and maintenance of City's Station Two for su·c·h Monthly Billing 

Period and shall be the basis for adjustments~ if any, as 

provided in Section 16.6 hereof. 

16.2 Monthly payments to Big Rivers for the operation 

a~d maintenance of City's Stati~n Two shall be·made on the basis 
· ... 

of the Annual Budget then in effect, and.shall be due and payable 

cUrrently,
1
for each Monthly Billing Period ·~nor before the 

twentieth day of such month. Payments ·shall .. be deemed complete 

upon the posting thereof in the regula~ Untied States Mail, 

properly addressed ana affixed with postage. 

16.3 If any such payment or portion thereof is not paid 

when due·as herein provided, a penalty in the amount of one per 
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cent (11) of ~he unpaid amount may, at the option of Big aivers, 

_( be aclded the·reto at the commencement of each thirty (30) day 

period thereafter, and d~e and payable therewith._ Provided 

however that in the case of a bona fide dispute as to the amount of 

any such monthly payment, then the delayed payment charge will 

be applicable only to that unpaid portion thereof which is nat 

· ········· reasonably in·disp~te.-· 
.... ~~:._.;-...- .. -:-_, .. _______ .... · ~,-· ..... -~- ...... · .. 

(_ 

(_ 

16.4 Off-Setting Accounts 

The C1ty shall have the right to off-set accounts pa1able 

to Btg· Rivers against accounts receivable from Big Rivers under 

the provisions of the parties Po~er Sales-Contract, or otherwise. 

Off-se~ting of accounts shall be employed in determining any 

delayed payment charges as provided herein. 

16.5 Big Rivers shall have the right at any time, and 

from time to time, to re~uire City to give bond (ei~her cish or 

with corporate surety acceptable to Big Rivers) for the payment 

to Big Rivers of operating and maintenance: charges as provided 

in this Agre~ment, less the amount of any off-setting payments . 
due from Big Rivers to City under the provisions of. the parties' 

Power Sales Contra(:t, for a period of time not exceeding t.I~O 

Monthly Billjng Period~ during any Contract Year. The amqu~t 

of any such bond shall be-adjusted in order to be applicable to 

the current ContraGt Year. The cost of any such surety bond shall 

be charged as a Station Two operating expense. 

16.6 On or before one hundred twenty (120) days after 

the end of each Contract Year, Big Rivers shall submit to City 

-21-
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a detailed s~mmary of its monthly statements for payment for the 

( operation and maintenance of City's Station T1·ro, showing the 

actual charges due to be, paid to Big Rivers by City for the entire 

Contract Year based upon the annual audit of accounts provided 

for in Section 15.2. If, on the basis of such summary the'actual 

aggregate operation and maintenance ~harges for ~ucb Con:ract Year 
t ~ • . • 

-·--·-·-···· exceeded the:amounts paid··to ·Big·Rivers ·under. the Annual Budge.t, ·· -----·-
~~{-:-r..;-4!:-:..;.: ;: . .:.·:;; • • . ..• . .,, · ·~·~·:· · ... ; ... -:····-·:··.:. .. :·~- .-... .. ~· .• ·.~ · ....... ·:::..:.......:;1;.!..~,_:: .. ~~~~~;·'~~::~:~;~~~ .. ·>;-;~'~ 

.(_ 

·.· 

or oth_erwise, than· City shall pay· to Big Rivers promptly the 

amou~t to wh5ch Big Rivers is so entitled, If, on the basis of 

such·s~mmary~ the actqal aggregate payments made to Big Rivers 

for operatioQ and maintenance of City's Station Two under pro

visions of the Annual Budget, or otherwise, exceeded the actual 

amount due therefore, then such excess shall be credited against 

·City's next monthly payment or payments to Big Rivers due hereunder, 

or paid to City if no such payments are due to Big.Rivers. · · 

SECTION 17 - METERING, METER TESTING A~D diLLING ADjUSTMENTS 

17.1 Printing Demand Met~rs, or. equivalent meters, with 

a sixty (60)·minute demand interval, which 1~i1l meter kil.owatts, 

and suitable wattho~r meters which will meter kilowatt hours 

shall be use~ to meter.the deliv~ry of power and ener~~ fro~ 

City's Station Two. The metered kilowatt demand of City, Sig 

Rivers and others from City's Station Two shall be the means 

of measuring the capacity of City's Station Two used by each. Tt-e 

·metered kil6watt hours of energy used by City, Big Rivers and 
. . 

others from City's· Station Two shall. be the basis for fuel re-

placements to the Station Two fu~l reserve as provided in Section 

7 hereof. 

17.2 The meters will be arranged so as to provide a 
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total measurement of kilowatt demand and a total measurement 

of ki~owatt hours delivered to City and others from City's 

Station Two. 

17.3 aig Rivers will rnak~ ~uch tests and inspections 

of said meters as may be necessary to maintain them at the . 
highest practical commercial standard ·of accurac·y, with tests 

... -. . . .. : ... · 
Rivers will advise City promptly of the results of all such 

test~. City will be given prior notice of and may have rep

resenta~i~es present at such tests and inspections. Big Rivers 

will mdde ~dditional tests of said meters at the reasonable 

request of City and in the presence of City's representatives. 

17.4 Big Rivars will make all me~er readings and/or 

;• 

recor~tngs necessary to provide an accurate report of the kilowatt 
. 

demar.~ and consumption of electri~ energy by·City, Big Rivers 

·and others from City's Station Two during. each Monthly Billing· 

Period, a~d at the end of each Monthly Billing Period will promptly 

report tv City thereon. 

17.5 The metered kilowdtt hours of energy used by City, 

Big Rivers and others from City's Station Two shall be the basis . . 
for fuel replacereents to the Station Two fuel reserve. 3ig Rivers 

shall at all times accurately measure and r~curd the heat content 

and GUantity of all fuels consumed in the operation of Section Two, 

and shal~ properly allocate and report to City at the end of each 

~~n~~ly Billing Period the fue)s consumed by City, Big Rivers and 

other~ through their respective uses of electric energy from 

City'J Station Two. 
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SECTION 18 - INSURANCE 

18.1 Except to the extent that City's Station Two is 

insured during construciion, installa~ion and oth~r acquisition 

thereof by City, its contractors-and/or suppliers, at all times 

during the term of this Agreement City shall maintain at least 

the following insuran.ce on its Stati.on· Two, t~e costs thereof 

'' 

--- ----·-····· . ··-----···-· ···----····-- --·--·- -----·-

cost, ~nd thereaft~r as an operating expense: 

-~ (a) fire,· extended coverage and vandalism, broad form, 

in an amount at least·equal to ninety p~r cent (90%) of the 

full insurable value of City's Station Two, Twenty-Five Thousand 

Dollars ($25,000) deductible, against loss or damage from fire, 

lightening, tornado, windstorm, flood or wavewash, hail, explosion, 

:(. riot, riot attending a strike, civil commotion, vandalism and 

malicious mischief, aircraft, vehicles and smoke. In determining 

"the full insurable value recognition of risks applicable to in

dividual coverages shall be taken into consideration and such 

value with respect thereto shall be established as would be 

·carried in accordance with sound business practices for electric 

utilities. 

( 

(b) A standard form of·comprehensive general liability 

insurance against ~laims for personal injury (including wrong

ful death) and property damage with minimum limits as followi: 

(1) _personal injury, $1,000,000 each person 

$L,OOO,OOO each occurrence 

(2) property damage, $1,000,000 each occurrence 
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(c) A standard form of comprehensive automobile liability 

.- . 
. ~ insurance with minimum limits as follows: 

( 1) personal inJury, $ 500,000 each person 

$1 .ooo ,000 each occurrence 

( 2) property damage, $ 100,000 each occurrence .. -- .... 

100,000 aggregate 

-~~~~;:<~~~~;::;.,.,~:-.~-· .J d_) .... ~.o r_kl!\\!.n··. ~-S!i~~,P.~n~:~:,tJ~~--' I,~ _s _ti r,a, ~-c:."e_ j:~;- ~i q u_ i_r, e,~-. e.Y. j_~-~,;~,/_,.~;,;m;z,~ 
laws of Kentucky. 

(e) Prior to the initial firing of the boiler, broad 

form boiler and machinery breakdown, in the minimum amount of 

$7,000,000.for Unit One and an additional $7,000,000 for Unit 

Two, $200,000 deductible. 

(f) Inland Marine Insurance on all off-highway vehicles 

---- and Marine Insurance on docks, barges, work boats and other marine 

( 

items, in amounts equal to maximum insurable values. 

18.2 Such insur.ance shall prov'ide coverage for City, 

and for Big Rivers to the extent that risk of loss shall be 

imposed on Big River~ through the provisions of this Agreement 

and other agreements herein referred to. 

18.~ Such insurance will. be obtained by Big Rivers for 

the account of City, subject to approval and acceptance b~ City. 

18.4 During the term of this Agreement all insurance 

proceeds from policies obtained pursuant to this Section shall 

be paid and applied by the City, Big Rivers and/or the insurance 

company or companies providing same in accordance with the 

provisions of the Bond Ordinance. 
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1B.5 In case of any damage, destruction, accident, 

occurrence or other'loss covered in part or in ·full by any 

such insurance policy or policies, Bjg Rivers shall give prompt 

notice thereof to City, the Trustee, and the insurance company 

or companies providing coverage therefore. 

'' 

V · · -.~,.···- ·'!-:+.~".: .... ~:r-s . .;:8<:.t-·,;.:-~ \::.~-2-..;4 :..:;;_.,_._ -:-:----..:...:.:. 'ft-t: ~+.:r~.i!:.j'~~;,_,,_:;;.,:.;~.;-F .. :-
..... ·· .. . . . . . . 

GENERAL PROVISIONS 

SECTION 19- CONSTRUCTION AND OPERATING STANDARDS· 

19.1 City's Station Two and its auxiliary facilities, 

joint use facilities and other related facilities which are 

the subject of this Agreement shall be constructed, operated 

(. and maintained in accordance with standards and specifications 

·. equal to those provided by the t/ational Electric Safety Code of 

the United States Bureau of Standards, and as required by any 

regulatory authority hav1ng jurisdiction thereof. 

SECTION 20 - INSPECTIONS, RIGHT OF ACCESS 

20.1 Each party·hereto shall permit the duly authorized 

representatives and employees of the other party to enter upon 

its premises for the purpose of reading or checking meters, in

specting, testing, repairing, renewing or replacing any·or ill 

of the facilities and equipment owned by the other party located 

on such premises, or for the purpose of performing any other 

~. work necessary in order to carry out the provisions of this 

Agreement. such inspections shall be conducted so as not to 

interfere with the scheduled operation of such plants • 
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20.2 Each party shall be responsible for the safety of 

its own ~epresentatives and employees when on the premises of 

the other pursuant to the right of access granted.in thfs Agree

ment, and shall hold harmless arid indemnify the party granting 

···· .:· access from any loss or damage whatsoever by reason of any inju-ry,.-· 

including death, of such representatives andfor employees, unless 

"'~-"'·"'""''·'··the· .same s ha 1-l- b·e·::'due' to "the· neglige nee-- or ·wi1l.fu 1--·m i sc-onduct,.:of-,.,,~J.il-A 

the party granting such access or its authorized agents or 

.. 
.· 

c 

employees. 

SECTION 21'- RELATIONSHIP OF THE PARTIES 

21.1 Except as otherwise specifically provided herein, 

the terms of this Agreement shall not be construed as.an 

agreement for partnership, joint venture, association or other 

relationship whereby either party shall be responsible for the 

obligations and/or liabilities of the other party hereto. 

21.2 Except as otherwise specifically provided herein, 

neither party to this Agreement shall be liable for any act, 

-omission or legal obligation of the other party,hereto with 

respect to: (a) the parties to this Agreement, (b) the 

agents, servants and/or employees of the parties to this 

Agreement, or (c)· any persons, corporations or other entities 

not a party to this Agreement, 

21.3 Except as otherwise specifically provided herein, 

neither party to this Agreement shall, by reason of the provisions 

hereof, be deemed a principal, agent, sub-contractor or employee 
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of the other party hereto, nor shall either party to this Agree

ment have the author,ty to bind the other part9 to thi.s Agree

ment to any contract oi any other obJigation, without specific 

written authority therefore. 

SECTION 22 - INDEMNIFICATION 

.. 

'"''"'''"'""'_,_,_~~··"'·'"'"'<"''c""",2·2~;·1'''<'-B i g"·R·iver:s>;•S;Ca;s:·, operator· ·of .. ·c i ty '·s: S ta tto n ··Two •a·s·sume·s~'*"""" . . 

full responsibility and liability for the maintenance and operation 

of t·he same, on a best efforts basis, and shall indemnify and 

save harmless the City from all liability and expense on account 

of any ~nd all damages, claims or actions, including injury to or 

death of persons or damage to property arising from any act 

or accident in conriection with the operation and maintenance of 

·(:. City's Station Two and all facilities.related thereto, caused 

c·· 

by the negligence or any malfeasance or nonfeasance of Big Rivers, 

its agents, servants and/or employees; and the City shall in-· 

demnify and save harmless Big Rivers from all liability and 

expense on account of any damages, claims or actions including 

·inJury to or death of persons or property arisiryg from any act 

or accident caused by the negligence or any malfeasance or non

feasance of the City, ·its agents, servants and/Or employees. 

SECTION 23 - UNCONTROLLABLE FORCES: 

23.1 Neither party hereto shall be considered in 

default or breach with respec~ to any obligation under this 

Agreement if prevented from fulfilling such obligation by 
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reason of an Uncontrollable Force. Any party unable to ful

fill any.obligation by rea~on of Uncontrollable: Forces shall 

exercise due diligence to remove such disability ~s soon as • 
.. 

reasonably possible. 

' . 

23.2 The term "Uncontrollable Force" shall mean any force . 
which is not within the control of iny party to ~his Agreement, 

tlii'!'!>i.·~···""'c"'·''a·nd -·"!hi c h --by-·-ex•e.r.c,i·-se~?O f:•cd u·e ·•d·i 1 i ge nc·e· ·and · f o re.s i g h t"·Co uld···no t ... ,,,,...c-,,.,;,;"'f"''" 

reasonably have been avoided, including, but not limited to; 

..... 

( 

an a~t of God, fire, flood, earthquake, explosion, strike, 

sabotage, an act of the public enemy, civil or military authority, 

including court orders, injunctions,.and orders of government 

agencies having proper jurisdiction, insurrection· or riot, an 

act of the elements, failure of equipment, or inability to 

obtain or ship materials or equipment ~ecause of the effect of 

similar cau~es on suppliers or carriers. 

SECTION 24 - ARBITRATION 

24.1 Any controversy or claim arising out of, or relating 

~o this Agreement or the breach thereof, including disagreements 

between the Trustee and either or both parties to this Agreement, 

may be submitted to A,rbitration at the time, in the manner and 

upon the terms agr·eed upon by the parties. 

24.2 Arbitrations shall not be considered the sole·or 

exclusive means of settling controversies which may arise under 

the terms and provisions of this Agreement, nor shall Arbitration 

be considered a condition precedent to any action in court of 

law or equity or proceedings befo~e any governmental •gency or

regulatory body having jurisdiction thereof. 
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25.1 In the event of a default by ~ither party in the 

~ performance of any one or more of the provisio~s of this Agree

~ent, the agrieved part¥ shall, in addition ·to the remedies 

specified· in this Agreement, hav~ th~ right to use and ~mploy 

all rights and remedies available through ~ourts of law and/or 

equity, governmental agencies and/or. regulatory .bodies having 

(. 

L 

SECTION 26 - WAIVER 

· 26.1 The failure of either party to insist in any one or 

more insta~ces upon strict performance of any of the provisions 

. of this Agreement or to take advantage of any of its rights 

hereunder shall not be construed as a waiver of any such pro

visions or the relinquishment of any such rights, but the same 

shall continue and remain in full force and effect, 

SECTION 27 - NOTICES 

27.1 Any payment, written notice, demand or request 

~equired or permitted under this Agreement shall be deemed 

properly given to or served upon·the recipient when posted. 

through the regular United States mail, properly addressed, 

and affixed with ~ostage as follows: 

to City: General Manager, Municipal Power & Light 

P.O. Box 8 

Henderson, Kentucky 42420 

to Big Rivers: Manager, Big Rivers R.E.C.C. 
""':" -· 

P.O. B. ox 24 

Henderson, Kentucky 42420 
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to the Trustee: as established pursuant to ihe Bond 

Ordinance. 

27.2. The designa,tion of the person to be notified, or 

the addresses of such persons, may .be changed at any tifue upon 

written notice to the other parties. 

. . 

. ' . 

~~~~~~;~~<·:~~~;~.;~!;.:~~::~J-~~;.~,~-~~~-~~~:d~T~:~;~~~~~-s';~~~--~!.-~~};:;;~~~~~~~~~~~-~~~~":;.~~~,~-~~~:~~:~~ri~~-~::,~~~~~~~~~~~~:!~ 

{_ 

( 

. OTHER PROVISIONS 

SECTI6N 28 - COMPLIANCE WITH BONO ORDINANCE 

28.1 This Agreement shall be subject to the terms and 

provisions of the Bond Ordinance. City and Big Rivers agree 

that they will not amend, modify or otherwise alter this Agree

ment in any manner that will conflict with the provisions of 

the Bond Ordinance as the same may, from time to time, ~xist. 

SECTION 29 - ADDITIONAL GENERATING UNITS 

29.1 It is understood and agreed that, space·being· 

available, additional generating units may be added to City's 

Station-Two during tbe term of tHis Agreement in order to provide 

for the future and expanding needs of City and its inhabitants 

for electric powe~ and energy with sales of surplus power and 

energy to Big Rivers, subject to mutual agreement of the parties 

as to the terms and conditions applicable thereto. 

SECTION 30 - COMPLIANCE WITH GOVERNMENTAL REGULATIONS 

30.·1 City and Big Rivers will, at all times, faithfully 

obey and comply.with existing and future laws, rules and reg-
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ulations of federal, state or local governmental bodies lawfully 

affecting the operations and activities of and-in connection 

with City's Station Twi. 

SECTION 31 - OBLIGATIONS OF THE PARTIES . 
31.1 All sums payable by t~e City under"the terms and 

... 

"""""""'_...,,....,-.•. ··p rov. i s ions of·· t hi 5: · Ag re em en t ·s h a 11·-,be ·p aya b 1 e · !In d ···born e·•-s ole 1 y ··--''-'"''-""'""'"""'~ 

from the revenues of City's electric utility system, including 

(. 

(_ 

its .Existing System, its Station Two generating plant and such 

other additions, extensions or facilities as it may from time 

to time own and/or operate, and from the proceeds of its Electric 

Revenue Bonds. No debt or obligation of City under this Agree

ment shall constitute a general obligation of the City. 

31.2 City covenants that it will, subject to the approval 

of any regulatory bodies having jurisdiction thereof, at all 

times maintain rates for services rendered by its _electric 

utility system whi~h will be sufficient to adequately meet the 

costs of ownership, proper operation and maintenance thereof, 

~ncluding the costs of operation and maintenance of its Station 

Two, as provided in this Agreement. 

SECTION 32 - ~ITY INCLUDES UTILITY COMMISSION 

32.2 It is recognized by the parties that the City 

operates, ~anages·and controls its electric utility system 

through its City of Henderson.Utility Commission, appointed 

pursuant to KRS. 96.530. All references to City under the 

terms and provisions of this Agreement shall include its City 

of Henderson Utility Commission to the extent applicable. 
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32.2 The parties agree that all rights and obligations 

of City-under the terms and provisions of this-Agreement shalT 

also constitute rights and obligatiops of the City of Henderson 

Utility Commission. By its exe~ution of this Agreement the 

City of Henderson Utility Commission covenants and ~grees 

that all re·ferences to City under the· terms .and provisions of 

.,.,.,;.:~.,;;. . ..,...,.~ •. this:· Agreement .. s h·a·l"l-·-'fnc·Tird e ·, the --c,i ty-:·o f· He n_d e r son Uti l t-ty·""'"' •··;>"'""'.:.-<=>"""" 

Commi~sion, and that it shall be obligated under this Agreement 

accordingly. 

SECTION 33 - TERM AND TERMINATION 

33.1 The term of this Agreement shall commence upon 

the execution hereof by City and Big Rivers and shall terminate 

on October 31, in the year Two Thousand and Three {2003) unless 

otherwise terminated as hereinafter provided. 

33.2 Notwithstanding the provision of Sectjon 33.1, this 

Agreement shall terminate in event of the termination of the '' 

parties Power Sales Agreement of even date herewith, as prov~~e~a--~
·t herein. 

SECTION 34 - SALE OR OTHER DISPOSITION OF PLANT. 

34.1 City'and Big Rivers·mutually agree that neither 

will sell or otherwise dispose of its electric generating plant 

and auxiliary facilities (r~ferring to City's Station Two, Big 

Rivers' Reid Station, all auxi.liary facilities, joint use facilities 

and alterations-and additions thereof) .unless the same has been 

-33-
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offered to the in writing, and such other 

party has failed, for a period of one year, after receipt of 

such offer to accept same and pay the purchase price or other . 
agreed consideratio~ therefor. After such one-year period, or 

upon written refusal of said offer, whichever first occurs, the 

·selling party maY proceed··to make such sale or other disposition 
. . . 

-----·---··-·to others not a party to. t_~_is __ Agreem~~t up.o~ .at_ ~east equal terms 

,;,.;~.;~.''"'""'(fr''c·o n·d·i t'f6'n's':'••<-cp·r:O v'ia·e'd'·'~)i·o~te\l"e·r·'::'"j;'i{·gl"''i'f·c S u·c h :s·a 1 e ··or;· diS j)o Sit i 0 0 -~ '•-·-. 
. .. . . 

·~. 

to others, not a party to this Agreement, shall not have occurred 

withi~ the one-year period immediately following termination of 

the other parties right· to accept said offer, no such sale or 

other. disposition shall thereafter be made by the selling party 

without again first offering same to the other party to this 

Agreement ·as above provfded. 

34.2 Any sale, assignment or other disposition by either 

party to others not a party to this Agreement shall be made 

subject to all of the rights? obligations, terms and condition~ 

of this Agreement, the Joint Facilities Agreement, the parties 

Power Sales Contract, the parties real estate Purchase-Sale 

~greement and any amendments or additions thereto which are . . 

then applicable, and it shall be a condition of such sale or 

other disposition that the purchaser or acquirer thereof as

sume all of the obligations of the disposing party under the 

terms of said Agreements. · 

34.3. The provisions of this Section 34 pertaining to 

City's sale or other disposition of its Station Two and other 

facilities mentioned herein shall be subject to all laws ap

plicable thereto. 
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SECTION 35 - AMENDMENTS 

35.1 No amendments of this Agreement shall be effective 

unless reduced to writi~g and executed by all pa~ties hereto. 

35.2 It is understood tnat Big Rivers may not agree to 

any amendment, modification or alteration of· this Agreement 

without first obtaining approval of the Adminis~rator .of the 
··---.. --·····--· .. --------· ·------ .. ····--- -- .... --------------·-. 

(. 

... 

SECTJON 36 - SEVERABILITY 

36.1 In the event that any part of this Agreement is 

declared illegal or no longer in force by reason of an order 

issued by a court or regulatory body of competent jurisdiction, . . 
all remaining portions of this Agreement which are not affected 

by such order shall continue in full force and effect. 

SECTION 37 - ASSIGNMENT 

37.1 This Agreement shall be binding upon the parties 

hereto, their respective successors and assigns. Provided 

-however, th~t this Agreement_ shall not )e assigned by eith~r 

party (except for an assignment by Big Rivers to the United 

States of America) without the written consent of the other 

party, and any su~h assignment shall be subject to the pro

visions of Section 34.2 of this Agreement. 

SECTION 38 .- APPROVAL 

38.1- This Agreement shall be subject to the approval 

-35-
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of all local, state or federal regulatory bodies having 

jurisdiction thereof and shall become effective :only upon 

the execution thereof by' the parties and approval -~y the 

Administrator of the Rural Electrif"ication Administration. 

~- ----·- _._, 

SECTION 39 CONDITIONS PRECEDENT 
. ' 

~·~'".!1:"*'..!6o,~<'·'.'·.Y 3 9 .-1 ~-•Th-.i s :,Agre erne n-t.:. in·· i ts;,.e.n t.Lr,e t;Y-A s. :!! n.tered·._JI) t9-,.:,;-.. c. ,.,,;,,;·;.c1;.,.,;,:,~ 

subject to the following express conditions precedent: 

. (a) That the parties shall enter into and execute the 

Power Sales Contract, the real estate Purchase-Sale Agreement 

and the Joint Facilities Agreement which are referred to ln 

this Agreement. 

(b) That the parties shall be able to obtain all ap-

(. proval s and authorizations from public. authorities and the 

Administrator of the Rural Electrification Administration 

.·necessary to enable them lawfully to enter into and carry 

out this Agree~ent, and other Agreements referred to in Section 

39.1 (a). 

(c) That the City shall be able to issue and sell its 

Station Two Bonds bearing a rate of interest and maturity:schedule 

acceptable to City, with a final maturity of not less than_ thirty 

years from date of issuance, in the principal sum of $76,000,000, 

(d) That. all con~itions precedent recited in the parties 
. -. 

Power Sales Contract, the real estate Purchase-Sale Agreement 

and the Joint Faci)ities Agree~ent have occurred. 

39.2 If all of the said conditions precedent do not 

occur within one year from the d6te hereof, this Agreement shall 

-3fi-
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be void and all rights hereunder shall terminate unless the 

parties agree in writing to extend the time for the happening 

of said conditions precedent. 

·SECTION 40 AUTHORITY-TO EXECUTE :. ~.- •"· ... 

40.1 This Agreement is executed by the auly authorized 

. .,...,;,;;t,,.::,.~~~.o.ff i ~ e rs ~or-:-:l'.e-p r.e S·e n ta,t-i v.e·s--,.o.f.-,.t he .. ,pa rt-i·e s ·pur s ua·n t· ".to,.-a u.th.or..ft.y_,,,;,,;,:;;-;'~-:r.-. 

gfanted to each of them by the lawful action of their respective 

offi~ial commissions o~ boards. 
. . 

Executed at Henderson, Kentucky this ~day of~,· 
19 1.o 

CITY OF HENDERSON, KENTUCKY 

c. 
ATTEST.: 

.(city Sea 1 ) 

CITY OF HENDERSON UTILITY COMMISSION 

ATTEST: 

(_ 
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ATTEST: 

( 

--~-

( ·i, 

BIG RIVERS RURAL ELECTRIC CO-OPERATIVE 
CORPORATION 

B~ ·.·,~~~~gj 4-
··--Rober~el, Sr., President· 

.. 
--·· --····- --~ ... ---···· ····· .... , ·. ~ ' 

.:~.~~:?.t:.,·l~>t.a;..M~~...,..~;..,:..~~ .... ;..:~.£-t.i~--~.!'k~li-.,.~~'ti.;:.~~~;~;~~i~;:d,i.;~~h·.;-:;{-u&;..,.."'i-._~~.:C:t~.'..l--~~~-:r~ ... -~ •':-='",-;.:·:'.;~·:.~.-:-·'•~~~Eih~i:i-it~;f.~~~M~ 

.. ...... 

.. 

. . 

Suite 320 - Imperjal Building 
110 Third Street 
Henderson, Kentucky 42420 

·- .,., 

-38-
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POWER SALES CONTRACT 

Amendment #1 

The· P~we.r Sales Contrac·t entered into as of Augus1: 1, 1970 by 

arid between the City of Henderson,· K~ntucky and Big Rivers Rural 

·£1ectric Co-operative Cor,poration is hereby amended in the follow

ing particulars: 

1. ·Section 2.'2 is amended so as -when amended the same shall r:ead 

as. follows: 

2.2· Station Two: City's. proposed 350-megawatt. 

g~nerating station· and ~11 auxi-liary·facili~i~s, 

joint use facilities. (provided 'by City) and other 

related facilities to be constructed ·at a site on 

.Green R·iver · i·n Henderson County, Kentucky (which 

shall. not includ·e the City Transmission ·and Trans

formation Facilities as herein defined). 

2. Section 2.6 is amended so as when .amended the ·same shal-l r-ead· 

as follows: 

2.6 Contract -Year: With respect to the first 

contract yea-r, the_per.iod from Date of Commerc-ial 

Operation or June 30, 1974·, whichever shall first 

occur, to and including the next succeedin_g 

De·cemb~r 31, and thereafter, the s.uccessive twelve--

month periods beginning January 1 and ~nding 

... 

.... ·~·· 
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December 31; provided that in the event that City 

·&hall exercise· its right under the Bond Ordinance to 

change from a calendar-year accounting ~eriod, as 

shall be specified in a Supp-lemental Ordina.nce 

. ··.'· .. ~· 

. ad.opted in accordance with th~ Bond Ordi·nance, the 

term Contr_a_st Year as used herein shall thereup·on 

refer to the same period as such new fiscal year 

accounting period with suth ·changes in the accounting 

and budgeting procedures,· in-cludi-ng. the adopti.on of 

-a new Annual Budget hereunder, as sball be ·necessary_ 

or appropriate to effect such change in the Contract 

Year. 

3. Section 3.6 is amended so as when amended the same shall read 

as fo_l 1 ows: · 

3.6 The-Total Capacity of Stat1on Two as referred to 

herein shal 1 be the a.verage ef the tota.l continous net 
. · ... ;;-• 

·sendout capability of all generating units _in Stati6n Two 

·as ·determined by semi-annual tests, ·made in the months 

of August and January, of .at 1 east fwenty-fo·u.r hours' 

duration under actual load carry'ing coniiffi·on, when 

the equipme·nt is operatf!ii at rated .pressure-and 

temp~rature ·with all auxiliary equipment in service,. 

·.and at a power factor of approximately'nin~ty per cent 
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·( 90%). The measurement will qe mad.e at ·the 151. K.V 

metering poi~ts 6f the Station TwD Switchyard. 

4. SECTION 21 - TERM AND TERM'r-NATION, and subsections 21.1, 

21.2, and 21.3 are renumbered so as to .be SECTION 22- TERM AND 

TERMINATI'ON and subsections 22.1, 22.2 and 22.3. · A new Section 

21 with subsections 21.1' 21.2 an.d 21.3 is added to read as 

fo.ll ows: 

SECTION 21 -. ~ENDERSON-DAVIESS AND CITY ELECTRIC SYSTEMS 

21.1 The parties mu·tually a·gree that the He·nderson

Da~iess System and the City Electric System, IS de-

.,; scribed in the City's Revised Request for Rul·ing, 

dated December 1970 and fil~d with the Internal 

Revenu.e Serv.ice (a copy of which has been d:elivered. 

to Big Rivers), will be operated in the manner 

prescribed in said ·Revised Re.quest ·for Rul·ing, so 

as to preclude any distributio·n of· any o.f the gene.rati·ng 

capa·city ·of· said Henderson-Daviess System and sat<!. ·C-i't:Y 

El e·ctric System,.olitside the area of Hender.son ·and · 

Dav.iess Counties except as described in sa.id Revisoed"·:·.:: 

Request for Ruling.· 

21.2 It is understood by the parties, however, 

that the re(juirem-ent.of Section 21.1 her-eof will no 

longer be effective in the event and to the extent that· 

-3-
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any change in t~e ap~1icab1e statute, ~egulations or 

rulings of the Intern~l Revenue Service sho.u1 d occur 

pursuant to which interest on th~ Bonds would remain 

exempt from federal income ~taxation in the absence 

of compliance·with such requirement • 

. 21.3 Big Rivers covenants an·d agrees to save h.armless 

and i.ndemnify City fo.r any loss .or damage wh·atsoever 

arisi·ng out·of Big Riv~rs'. ·violations, if any, of the .. 
provisions of Secti.on· 21 of this contract. 

5 .. SECTI~N 22-- AMENDMENTS and its subsections 22.1 and 22.2 

are renumber~d so as to be SECTION 23 - AMENDMENTS. and sDbsec

tions 23.1 and 23.2. 

6. SECTION 23- SEVERABILITY and its subsection 23.1 are re-

numbered so as to be- SECTION 24.- SEVERABILITY a·nd sub·se<:tion 24.1. 

7. SECTION 24 - ASSI-!~NMENT and its sub-section 24.l are re-

numbered so as to ·be SECTION 25 - ASSIGNMENT and subsection 2.5.1. 

·s. SECTION ·25 - APPROVAL a·nd its sub:section 25.1 are renumbered 

so as to be.SECTION 26 -·APPROVAL and subsection 26.1. 

9. SECTION 26 -·cONDITIONS PRECEDENT and its subsections 26.1 

a:nd 26.2 are re-numbered so as to be.SECTION 27 - CONDITIONS. PRE- . ,,. 
:.~ ... ;. 

CEDENT. and subsections 27.1 and 27.2. 

10. SECTION 27 - AUTHORfTY TO EXECUTE and its subsection 27.1 

a:re renumbered so as to be SECTION 28 - AUTHORITY TO EXECUTE 

and subsection 28.1. 



... 

All provisions of the parti.es' Power· Sales ~-Qn.tract of August 

27, 1970 not herein amended shall remain in full force and 

effect as originally adopted. 

C Ex·ecuted at Henderson, Kentuck-Y this ~day o·f 

~~'-=:!:~=~--'-=-·---· 19 71 . 

CITY OF HENDERSON~ KENTUCKY 

ATTEST: 

~¥ City_Cler.k ~ 

(City Seal) 

-· ·.· 

CHY OF HEND)::RSON UTILITY COMMISSION· 

ATTEST: 

..• 

~~A·// s0/~/J4/~/ 
Lou1s Hatchett, Chairman 

-5-
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. ATTEST: 

D. B. Wilson, Secretary 

This instrument prepared by: 

~l··~alD 

' 1, 

B1G RIVERS RURAL.ELECTRIC 
CO-OPERATIVE CORPORATION 

·Bv. ·.£U JBdi.-·· 
Robert Reid, Sr., President 

-6-
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POWER PLANT CONSTRUCTION AND OPERATION AGREEMENT 

Amen.dment #1 

The Power Plant Construction and Operation Agreement entered 

into as 6f August 1, 1970 by and between the City of Renderson, 

·Kentucky and Big Rivers Rural Electr.ic Co-operative ·corporation 

is hereby amended·in the followi~g parti~ulars: 

1. Section· 2.6 shall be amended so as when amended the same shall 

·reaH as follows: 

2.6 Contract Year: .With respect to the first 

contract year, the period from Date ·of Com.mercial 

Operation or Jun~ 30, 1974, whichever shall first 

occur, to a.n.d i ncl ud i ng the next succeeding December 

31, and· thereafter, the successive twelve-month 

periods beginning January 1 a·nd endin.g Decembe·r 31; 

provided that i·n the .event that City shal·l exe.rdse. 

its right under th~ Bond Ordinance to change from a· 

calenda-r year accounting period to another fi seal 

year accounting.period,. as sh.all be specified in a 

Supplemental O.rdinance adop·ted- in accordance with the. 

Bond Ordi-nance, the ·term Cont·ract Year as used herein 

shall ther~upon refer· to the same period as sach new 

fiscal year accountiflg period with such changes in 



.--

the accounting and budgeting procedures, including 

the advption -of a new Annual Bupg-et hereunder, as 

shall be necessary or appro?riate to effect such 

change in the Contract-Year. 

2. Section 5.3 shall be amended so as when amended the same shall 

r-ead as follows: 

5.3 Big Rivers shall permit the City to use, at 

no cost to:- C-ity-, -any su.rpl us capac~ ty whlch it may

have on its two exis~ing 69 KV transmissio~ lines 

from point of City's Station Two switchyard to 

points of.substatiohs of City's Existing System, 

and ~ill likewise permit the C4ty to use any surplus 

capacity on additional transmission faci.lities which 

--Big Rivers may hereafter construct in such manner as 

to permit the -transmission· bf electric energj from

City's Station Two to its Existing System .. In its 

use of such transmtssi~n facilities, City wil1 not,-

except for reasons beyond its control; disrupt or 

adv-ersely effect Big Ri-vers' servi.c:e to its own 

cust.omers. 

3.- Section 18.1 shall be amended s-o as when. amended the same 

shall_ read as follows: 

18.1 Except to- the extent that City's .Station Two is 

-2-_ 
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ins-ur·ed .during const-ruction-, ins.tallationand other 

acquis-ition thereof by City, 'its contractors and/or 

suppliers, at all times during th.e term of this 

Agreement ·city.will, to the extent.reasonably obtain-

able, maintairi at least the following insurance on 

its Station Two~ th~ c6sts thereof prior td Date of

Commercial Operation to be paid as a coflstruction 

c-ost·,- a'nd thereafter· as" ·a·n-ope·ra ti'n~j expe·nse~:--- · 
- -

(a) fire, extended coverage and vahdalism, broad 

form, in a·n amount at least equal to nin.ety per cent 

(90%) of the full insurabie value of City's Station 

Two, Twenty"-Five Thousand Dolla.rs ($25,000.) deductible, 

against loss or damage from fire, lighteqing, tornado~ 

w~nd-storm, flood or wave-wash, hail, ·explosion, riot, 

riot attendi.'ng .a strike, c.ivil commot-ion, vandal ism.· 

and malicious mischief, ·-ai_rcraft, vehicles and smoke;_ 

In determiriing the full insurable value recognition 

of risks applicable to individual coverages shall be 

taken into coflsideration and such value.with respect 

.thereto· s~all 'be establfshed as would be. carried in 

accor.danc.e ·with sound bu-siness practice-s for electric 

utlities. 

(b) A standard form of comprehensive ge·neral liability 

-3-
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. insurance against claims for personal injuri (includj~g 

wrongful ·d•eath) ··and pro_perty damage ·with minimum limits 

as fol.l ows: 

(1) personal injury, $1,000,000 each person 

$1,000,000 e~ch occurrence•. 

(2) property damage, $1,000,000 each occurrence· 

.· 

(c) A standard form of comprehensive automobile liabjlity 

insurance ~ith minimum limits as follows: 

(1) perso·na 1 injury, $ .. 500 ;{)QO- each pe-r'S on 

· $-1 ,000·;·0{)0--eaeh occ·~rren-c-e· 

(2) property damage, $ 100,000 each occurrenc.e 

1 DO, 000 aggregate 

(d) Workmen's Compensation Insurance as required 

by the laws of Kentucky. 

(e) Pr.ior to the 'initial firing of the boiler, 

broad form boiler and machinery breakdown, in the 

minimum amount of $7 ,000·,000 for Unit One and a.n 

additional $7,000,000 for Unit Two, $200,000 de~ 

ductible. 

(f) Inland Marine Insurance on-aT] off-hig-hway 

vehicles and Marine Insurance on docks, barges, 

work· boats and other ~arine items, in amounts equal 

to maximum insurable ~a~ues .. 

-4-

: -' . 



4. Sectton 29.1 shall be amend-ed .so as when amended the same 

shall read as fo·llows: 

29.1 It is understood and agreed that, space being 

available, .additional generating units- may be· aaded to 

·City's Station Two ·during the term of thjs Agreem~nt 

in order to _provide .additional firm capacitj for the 

future and expand.ing. n·eeds of City and its inhabitants 

for ~lectric power and ~nergy with sales of surplus 

power and energy to Big River~. subJect to mutual 

a~reement of the partie~ as to the terms and c6nditions 
:,.-·. 

applicable thereto. 

All pro visions of the parti e·s·' Power Plant Construction and 

: 

Operation Agreement of August 27, 1970 not her·ein amended shall 

remain in full force and effect as origin~lly adopted. 

Exec·uted at .. Henderson, Kentucky th·i s ~ 
>~~ ·, 1971. 

day. of 

CITY OF HEMDERSON, KENTUCKY 

~1; /~ BY ~A- .i2@??'7~ 
William l_. New\nan, Mayor· 

-5-
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(City Seal) 

ATTEST:· 

. ,. 

ATTEST: 

This instrument prepared by: 

.o·f WEST MARKLL ·&·BRYANT 
Sujte. 380 Im~erial Building 
110 Third Street 
Henderson, Kentutky 42420 

CITY OF HENDERSON lJTI LITY COMMISSION 

_/~ 
~7~_2f;j' 

Louis Hatchett, Chairman 

BIG RIVERS RURAL ELECTRIC 
CO-OPERATIVE CORPORATION 

BY AtzLLl~£~1 i~. 
Robert Reid, Sr., President 

-6-
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. POWER SALES CONTRACT. 
.. :_ · . . _,. ,. . 

Amendment ·#2 . -:. 
-·::-

The Power Sales Contract entered into a·s of Augi.ts:>;;_ · :1, 
:'.• -·-;;· 

·1970, as amended by ·Amendment #l entered into .as ·of Narch ·"2_,. :· · ·: · : · . 
. . ~ . . . . . :. -· .;;,...·· ....... ·. -~::: -:·- . : .. ·-.: ·. 

1Q71 {'!Power Sales Contract"), by and ·b\"tween· tl:ie .City of ~··.· .. ···.: ... : .. < 
. . - . . - ': .. ':, . . .- : .. .' 

·.Henderson; Kentucky and Big Riv.ers Rur.al Eiectric' Go-Qp.er;I'(;l.v~ · . . . . . . . .. ·. ·.- : 

ticulars: 
:·· .. . - .. ' 

. ... 
1. 

I' . . . .. 

Sec.tion 2 .'9 is amended to read a·s -follows: .:.;.· .. 
~ . . -· 

"2.9. Station.Two Borid~.·(the Bonds):.· The Electric . . ·. . 

Light ~and Power Revenue Bonds authorizec)., . .Sold. ~~d :i~sued 

by. 'City ·pursuant to the B~nd Ordinance; ·to. provide_··rox··.· 
~ . . 

the.·costs of acquisition,· construction_.and start-up_··,o'f :.,-·. 

City_1 s Station Two and shall mean·. ~nd in;·~uqe;. (i) .the<·· 

.· -· 
. -· ·-.. 
. . : . 

.... 

·, .:. 

Electric -Light and Power Rev:enue ·Refunding ·Bonds; 'st~~::: ':. / 
ti.on Two Series ·dated.March l, 1973;· auth.orized ~-~~--<-·:·_ 

· ... ·. ·. 
the Bond Ordinance to refund '(;he Electric· Light and·~' .. ·.· . 

Power· Revenue Bonds, Station ~~: Se;ies· dated Marchi;_',::,·_-. . .. . .. .... .... 

··197'1, .issued under the Bond Ordinance; {iir-addition~:{ .' 
:,•; .. . ·. ,_,_: .. 

-b.onds?. if any, authorized .and issued und.er the Bond_·. : ,·,·: .· ·. 

·. : 

excess of original estimates;· and. (iii) .subject.-to t.he · .... 

written approval of Big River.s, additional bonds,.if i:ny, 
.. 

authorized and issued under the Bond Ordin~ce'to finance 

5 

... :·. 
·. ·: ~--

-:~ .-. :--. ~ 

... -

-:. 
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.. , . . 

any Additional Project (as defined in the Bond .Ordinance 

· for Station Two. 11 \' 

. 2. Secti.On 21.2 is amended to re·ad as follows: 

11 21.2. ·It is under·stood ·by the .:Parties, howeve·r, ·· 
,• . 

that the requirement of Secti.on 21.1 ·hereof ·will J).O . . . . . . . . 

.. 

' . . ' 

·longer 'be· effective in the event arid tO. the. extent that 
. . . ..- . ,.,.. . . .:.. . -~: .. -- : .. · 

any. change in the applicable sta-tute' regulations· or 

rulings of the. Internal Reven~e Service· .. ·should ~-ccur· 
.· -. ·-·. 

pursuant to. ·which· interest on the ·B~nds," includirig.· the·· .: · : . . ·': .: . . .. . . . . . 

Electric Light and Power Revenue ·Ref·unding Bands; ·sto.-· 

:tion TWO .series ·dat!Ola !~arch 1, 1973 ana the. E.lec·tric , ... 

Light and Power Revenue Bonds, Station. Two· Seri.es 

-dated March 1,.1971, issued under the Bond ·Oruinance, · 

would remain exempt from .federal l.neom·e ··taxation .in the 

absence of compliance with ·such requirement." 
'· 

3. The parties to this Ameridment #2 ·hereby 'agre.e ·. · .. 

that all references t~. the ·Power Sales G·ontract in -the··.po'wer 

Plant Gon·struction and Operation Agreement dated August 1., ... 

· .. · 

._ .. · 

;:_, '•; . 
-19"70·, as amended;· and ·tbe Joint Facilities .(\.greement; ci.at.ed 

:·August 1·, 15170, both by and ·between the parties l:iereto,.· . 

. shall be deemed to inc·lude and refer to tbe Power Sales · ·.· 
.. ~ 

Gontra~t, as amended by this Amendment #2. 

4. All provisions of the Power Sal·es Contract.· 

. shall remain in full force .and effect, except as-' amended by 

this Amendment #2. 

. ·.· 
:. : ··. 
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. ... . . . .. . 

=· •. · 

.. · .. ·. 

5. This Jl.mendment #2 ·to the Power Sales Contr.act 

sball·ta'ke effect upon the issuance of the Ele·ctric.'Light · 
.· .. 

. and P.ower Revenue R7flli).diD:g Bonds, Station Twa· Series dat.ed 

l<Iarcb 1," 1973 ·in accordance with the terms of the Bond 
. ·: .. 

. ' 
Ordinance, and the -payment and discbarge··cf the lien a:t· the ·. 

0 ' H 0 ' 

. Electric. Li~i 
~ . . ~ 

. . f.. .·· 
and Power· Revenue Bonds, ·Station ;r-wo Serices : . . . ".. ' . ,. 

dated· -March 1, 1971 in accordance .with the provisions. of .. : 
·.:· 

· Article XI;I of the Bond Ordi.."lance. 

Executed at Henderson,· 'Kentucky 'this 
'· .. .· ··. 

. d<ly .. oJ>. . ' . 
,· Warch .. > 1973 ." .... . ... 

·. 
'· 

. ' . 
CITY 'OF -HENDERSON, KENTUCKY 

, . 
. · .. · .. City.C1~~ .. : . 

~. -.' .. 
.-= '•. :. t' . 

·' 

.. CCITY SEAL] 

'ATTEST:.' -.. _ · .. 
. . · ·. . ~-. 

•', -.. . .. , 

... 
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. ···. 

ATTEST: 

' ·.• 
. . ...... ~. 

. '• 

· This instrument prepared by.: 

.... 

.. 

.. 
. . ~ .i .. ~.. -~ 

' . 

::.. .. ·. '.·. .· . . • . . "'- r.; 

·.· .. · ... 

.... 

. , 

.'• 

. ,.·· ·: 

..···· 

.... 
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~S ~0 CONTRAO!!!S 
AMONG cn:<l: 0!' .tmNDERSON, ltEN'l!O'CKY 

Cr.t'Y O!! EENDERSON tm.'l:Ll:'l'Y ccnnrrss:ION 
:AND B:IG RIVEl!.S ELEC'l'Rl:C COl!PORA!r:ION •. . 

T."lese Amen&nent:s entex:ed ·into as of May l., l.99J (t-he "':faY J,, 

1993 1.lliendl!lents"") by and between City of Henderson, Kentucky, a 
. ·- .-

. lll\inicipal. corPi::l:r:ation and city of the .second· :class organized under . . . 
·the· ~a~ of·Kentucky,·of :222.First.Street, Beniiersoni KY ~2~20, . . . •. 

.. city of Henderson Utility comm.ission, a .public- body ·~olitic and· . . 
corporate organizec under Kentucky Revised statutes 96. 520 and 

related s--...atutes, of l.OO Fifth Street, Henderson. KY ·4.2420,- the . . . 
said City and Commission being refe-~ed to herein collectivelY, as 

"City", and Big Rivers Electric Corporation, a rural electric 

cooperative corporation organized under Chapter 279 of the Kentucky ... . . .. 
Revised statllt:es, P.O. Box 24, 20l. Third stree.t, Henderson, .l\11 

424'20, known as "Big Rivers" herein. 

WITN"ESSETH: 

WHER!:AS, the parties hereto are parties to a. Power ·sues 

Contract, a Power Plant Construc+-...ion and Operation Agreement and a 

Joint Facilities Agreement all dated August 'i, 1970 and Big Rivers 

and City of Henderson Utility COl!llllission. are parties t:o an . . 
Agreement For Transll!ission and Transformation ·capacity dated April 

l.l, 1975, the spare Transf.ormer Agreement dated July l.l., l.972; the 

System Reserves Agreement dated Janua..ry 1., l.974, the· Agreement of 

April s, l.980 regarding O&M and R&R FUnds, and the Agreement of 

Februa..-y 15, 1991 concerning Adl!linistrative and General Cos*..s, all 

of such contracts and agreements as aJnended being J.-..nown herein as 

the "Contrac+'..s" and. incorporated herein by x:eferepce, and. 
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.;_. :·· . ' 
~~ pursuant to th~ Contracts,. and to ordinances of the 

' 
city of Hendersoi>.:, f{e~:t;y-=jcy' :.p~bviding .for 'the sa.;J,.e of i "!;¥. electric 

.... ·..• :, i: .. ~ 

:revenue bonds, an · ele-cttici··. generij.t.i.ng stati·on consisting , ·of 

_gener,a~in~·units l and 2·, -ell.ch; descr~bed in ·t.he Contrac.ts as hav:i_ng 

l75-:megawatt capacity, and r:ei!J,ated. facil-ities all known. herein as· 
. . i . 

~Station ·TWo"; ~ere c9nstrue~ed and are now oWnen.by the. City of 
',' • • • • ' ' ' I ' •' • •, ' • ~ 

Henderson~ Kentucl(y and op~Jiated under "tile. contracts ·with Big 

. . . . { . . 
WHEREAS; ·city and BJ.g Riv~rs· have agreed that station Two·must 

"•i 
be eqUipped. with a Flue Gas D$suJ.,fUI:ization system ("known herein 

as the "Station Two FGD System~')· to comply with the l:99.0 Amendments 

to the Clean Air A,ct (Acid R(!..i,n Act) , and 

~, c.ertain f·acil_iti~s now-.o~ed by Big Rivers sUbject to . 
. ! 

_certain mortgage_. liens, and us~d in operating the··FGD Syst~ o.f Big 

Rivers' Green Generating Stat~on, can -be used jointly by the Green 

station and by Station TWo, -~~s greatly reducing the cos~ of the 

Station TWo FGD Sys;tem, an,d ! 

WHEREAS, the Station TW9 fGD System will require fii:lanc.i,ng in 

' whole or in part b:!( sale of em]ission allowanc.es granted: under. tl;le 

Acid Rain· Act, :fl,lllds !Z:OIJI the· $ta:tion Two Renewal.""" and Replacement .. ; . . 

~q. and.· the Sta_tio!l Two Op$;"ations anc;l Maintenance Fund, and 

revenues from the, respective~ electric utility sy~tems 
' 

o~ the 

parties hereto. 

NOW, THEREFORE, in order t'o comply ·with. the Acid Rain Act, and 
' 

li'rovide for the financing, ·C?!lstructipn, and operation of the. 

Station Two FGD System as !a part of Station TWo, and in. 
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•• rconsideration of the mutual covenants herein contained, it is 

'covenanted and agreed among the parties hereto as follows: 

ALL CONTRACTS 

~- The terms of all of · the Contracts exc..ept the ::Join~.r-":~ 

,Facilit~es Agreemen_t and the Agreement for . Transmission -"and 

'~ransformatioJ;l·_capacity shall teJ::minate on--o~ober 31, 2oaj, unless 
•. , 

:otherwise :terminated, or extended, as herein -pfovided. Unless 

or extMded, as h'ereiri(~rovide\i,:. the Joint otherwise terminated,. 
. ,. 

Facilities AgreeJDent shall terminate in accordan~ 'with· Section a 

of said Agreement, and the AgreeJDent for Transmission and 

Transformation ·Capacity shall terminate in a=ordance with Section 

·7.2 of said.Agreement. 

Big Rivers shall have three options for extending the 

t~rms of the Contracts; as amended, on the same terms and 

conditions thereof, as follows: 

1.1 By written notice to City on or before october 31,. 

1998, to extend the terms for the operating life of station Two, 

the operating life of which shall be considered to continue for so 

long as Unit One and Unit Two, or either of them, is operated, or 

is capable of normal, continuous, reliable operation for the 

economically competitive production of electricity, temporary 

outages excepted. 

1.2 If Big Rivers does not exercise·the option granted 

in subparagraph L 1, by written notice to City on or before October 

31, 1998, Big Rivers may extend the terms for five years from 

October 31, 2003 to october 31, 2008. 
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1.3 If Big Rivers exercises the o~ti0n granted ~n L-2, 

by written notice to city on or .before October 3:!-, 2003, Big .Rive~s 

·may exte~d the- te~s for ·~n additional fi;e ~~ar tenn fr~in ·.october 

31, 2008 to. ~cto~er 31, 2Dl3. J . 

i 
1 • ..: Notwithstanding! any q:t:her · · provision in the 

contracts, (a) ··all of·. them, ex¢ept ~e .J.oi-nt .:f:C!C.i'lities Agree'illetlt. 
. . . l 

and the ·Agreement _for 'Tr-ans~iss~on. and. Trans'formation Capacity, and 
I 

any. options for. thei+ :t;",enewi;!l,·~ s!).all- :te=in.i1-te 90 days .. after Big 
: .. . ! . . . - . ·. . 

Rivers allocation, o~. capacity~ from . city' s_ station' Two s~J.;l_ l:le · ·. 

zero, and (b) the tenns of all. of th-;; ContraC"q; shall be -extended 

automaticaily uirt:;~l all Statiop ~9 revenue bonci5: ·of the City of 

Henderson which have been approved by Big Rivers have-been paid. 

2. The Contract: Year of· all. of the Contracts shall commence 

on June 1 and end on May 31 of each year to conform to City's · 

fiscal year, except that the Contract Year for tlle last yea,r (Y.f_ the. 

Contracts shall end on the last day· of the term th~ in. effect. 

3. The effective date Of these May J.,_ J.993 Amendments shall 

be the date following their eXecution upo~ w~ich the last of all 

required approvals and cre!J;itors' lien ~ordinat.ions pr 

accommodations satisfactory. to the parties hereof have been 

obtained, including approval~ ·.of the Rural Electrification 

Administration, the Kentucky Public Service Col!lllliss;ion, and . any 

other public regulatory body whose approval is required, provided, 

how.ever, that the effective d(l.te Shall then be . retroactive to 

February 1, 1993. 

4. Nothing herein contained shall constitute general 
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obligations of the City,.of Henderson within Kentucky constitutional . . 

restrictions vn such obligations. The obligations herein imposed· 

on Ci -l!y of Henderson shall l::>e borne entirely frqm rev_enu~ or ·o.the.::. 

'legally available funds of City's electric ligl:).t and· power ·systel!l. 
·. 

POWER SALES CONTRACT 

s. .THE POWER .SALES CONTRACT OF AUG]JST ~, ~9"70 '· .. AS HERETOFOR£ 

AMENDED, IS FuRTHER.' AMENDED .AS !"OLLOW:S: 

·.·• 

5. l. · SEC!L'ION 2 • 2-' ·:rs ·11MENDED TO READ :AS FOIJ;OWS: 

station Two: City''s 350-megawatt genera'ting ~tation (n~w 
rated at 3~5 MW net send out capacity), located .at .a site 
·on Green River in Henderson -county, Kentucky, and, to thEf
extent furnished and owned by City, .. all ·a:uXiliary 
facilities, joint use facilities and related facilities, 

. additions, expcu:mions and improvements '!;hereto, ·including 
the "station Two FGD system added thereto, and renewals 
and replacements, but excluding the City Tr~ssion and 
Transformation Faci~ities as herein'' defined, and 
·excluding facilities furnisheq and .·owned ·by Big Rive:t_s • 
The.ownership and location of• station-Two, and awcilial:j", 
joint use and related· facilities thereon as··owned or to 
be owned by city, and .those furnished and ·owned or to be 
owned by Big Rivers are Shown in Exhibits -~ and 2 hereto.·. 

5.2 SEC!L'ION 3.3 .IS AMENDED TO READ AS FOLLOWS: 

The capacity of .th,e station Two which is _surplus to the 
City's· needs will be allotted to Big Rivers o.n the basis 
of-five years advance written hotice.from tlie city, and 
Big Rivers shall .have the right to receive, and. the 
obligation to take and pay for the c~pacity of St4tion 
Two so allotted to it in the manner herein "provided •. 
City may ·adjust its five year projection of capacity 
needs in an -amount not· to exceed five ( 5) megawatt,s in 
any ·one contract year. Any capacity not· utilized by City· 
may .be used by Big Rivers. The present allocation .Q.f 
Station Two capac.i;ty is 82.86% to Big Rivers and l.7.Ut 
to City. · 

5. 3 SECT:ION 3. 6 AS AMENDED BY ~ NllMBEl!. ONE OF 

MUCH 2_,· ·l.97l.· J:S AMENDED TO .READ AS FOLLOWS: 

The Total capacity of Station Two as referred to herein· 
shal.l be the average of the total continuous net send-out 
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' I 
capabili~y_pf_ all g~ner.ating units in Station Two. The 
parties. agree thatfthe present to"~:al capacity is 3~.5:
megaw.atts. .· The P,ait.ies -recogniz-e that Stat.iori Two 
capacity wil-l .be re¢uced by the power required to operate 
tile Station. Two 'FGD System. · Eithet party .hell'eto me;!{' 
request testi; froml·time. to ·time on thirty days prior 
notice to determinE! the ·current Tq:tal .Capaci"':y·. Such 
t,;sts shall be of 1at least twenty-four hours duration 
·under actual load ca'r.rying conditions ' wheri . the equipment 
.is operated· at rat~d pressure· -and temperature 1o1ith ail. 
=i-liary· equipment! 'in service., ·a.nd at .a p60fer f:~ctor of 
approxill!ately nin~t¥ _percent (90%) •. l'he l)le_asurement'wi:l..l 

. be made at; the ~6~· KV metering· p6'in~-.at. the Station TWo 
.Switcl). Yard·. ·1 . · · 

• .J • .• 
S. 4_ .. SECTI_ON 3; 7 ISJ -~ED TO 1!J::AD AS_. F.OLLO~S: · 

The total ~ontinuo~k-net send-out capability o~ any new 
unit. of station Trio :shall be tested· on or before the. Cle~.-ce. 
of cOllllDercial oper<:rt;ion thereof' .and the. .capiu:i ty as 'tihus' 
determined will rem~in the established Total Capacity of 
such unit until changed by tests reqtl.ested by eij:her 
party. I 

5.5 ~ECTI.ON 6.2 I~: AMENDED TO REAl). AS- FOLLOWS: 
Capacity charges t~ Big Rivers for any Monthly Billing 
Period shall be--the same proportion of. the Total capaci-ty 
costs of .station Twb for such Monthly Bill.ing Peri-ad as 
Big Rivers allocaticln of surplus net send-out capacity cif. 
station TWo during ·kuch Monthly Billing Peri.od bears to 
the total net send-but capacity of Station TwO for such 
Monthly Billing PerjJod as established pursuant to Section 
3 of this AgreementL 

! 
5.6 SECTION 6.6 I~ AMENDED BY ADDDIG SUBPAUGRAPH (d) 

(d), 

5.7 

AS FOLLOWS: 

., 

I 
The additional! payments described in this Section· 
6 .. 6 and the tdurteen and one-half cents per. lllonth 
per kilowatt o£ the.Total capacity of Station Two 
charged to 'the·!.city as ·des=ibed ·in Section D.6 of 
the . Power PJ.ant construction and· operat±on 
Agreement beb.leen the parties of August l., l.970, 

• • 1 • 

shall- .both t~:Lnate on October 3l., 2003, despit_e 
changes in the.) te~ of the Contracts. 

' 
Tl!E FIRST sENTENCE oF sEc'J1Io:N .9 .,4 rs AMENDED ro READ . . I . 
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a..-:··. 
~-

FOLLOwiNG: 
... 

As quickl.y as is reasonably possible, but in no event 
J.ater than one hundred twenty (1.20) days after the end of, 
each Contract Year Big Rivers shall submit to City a 
detailed sta~ent of the a·ctual .. capacity costs for al.:L 
Monthly Billing :Pe~iods of such Contr?ct Yea:r, :eased on 
the .annual audit of accounts pr.ovided for ~n Section 11.· 

S. 8 SECTION ~S :IS AMENDED. BY ADDING THERE'l'O T):!'E 

l.S.2 In addition ·to. and ··not in· sUbstitution for the 
other· remedies ot;. ·the ·city·· provided ·Under this 
Agreement., · or, .. by .other l.egal,·· ·equitable, or 
adl!i.inistratl,ye · .::ri!Juedies, if Big· !livers shal.l., 
defaul.t ·in .lilal?n9 .. any payment pr:cperly . .'owing uilder· 
this Agre.ement al)d ·(a) s;uch . default.· continues f. or 
sixty days following written ;notice '!;hers.of by the 
City ·to Big Rivers or (b) if an Evep:t of. De.fa~t 
oc=s under the RESTRUCTmuNG 'AGREEMENT dated 
.August 31, 1987 among Big Rivers, the. uni.ted States 
of America, act·ing th:toilgh the· Administrator. of. 
Rural El.ectrification Administration, ·Manufacturers' 
Hanover Trust .Company arid Irving Trust Company, ~d 
their succ~sors and assigns by reason of which any 
or al.l of the credi,tors therein described dec~are 
al·l debts ·owing to one oi: more .of such creditors to 
be due ~d payable, the City may at any til!le 
thereafter have the following additional rigttts and 
remedies: · 

(J.) 

(2) 

on 5 days· prior written -notice to Big River.s, 
city :may, until· such default is· co=ected, 
:make sales to others .of power generated ·by 
Station Two and allocated hereunder to Big 
Ri-vers and shal.l ·col).ect the proceeds from 
such sales and, subject· to the. provisions· of. 
the Bond Ordinance; :shall apply them as a 
=edit to capacity char.g~ ·owing l;ly· Big Rivers 
to th·e City, then to. paym~ to Big Rivers o.n 
Big Rivers' cost of operation and maintenance 
of station 'l'W'o, incl.udl::ng .its fuel and l.ime 
costs and any excess to Big Rivers until. Big 
Rivers' payment. default i·s corrected. 

~ 

on thirty days ·written:"n.otice by city to Big 
Rivers,· and if Big Rivers defaults to City 
have not been corrected, .. C;ity ·ll!ay terminate 
all cont,racts wi ~ .Big·. ~i vers with respect i;.o 
Station Two and asslll!le illl:mediate possession 
and op.eration of Station 'l.'W'o and sell and 
subject to the •crediting procedrire. o~ 
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(3) 

(4) 

(5) 

·-· 

subparagraph (-3) , retain tl;le proceeds of a 11 
sales of power generated by Station Two 
thereafter; provided th~t ~o such sales shall 
replace sales made by -Big Rivers and/Qr its 
distribution co-op membelis·under tnen ~isting 
contracts·. 

No rights . exercisec;i · by · Ci_ty under 
subparagraphs .(1) and (2), .or either· of ·them, 

·shall re~i~ve. Big Rivers of its '·continuing 
·ob:).igations .t9 · P9-Y that po~iQn of the .debt_ 
service costs which are ·allocated to it when· 
such r:i,gl:),ts. were first·· ·.exercised. by. ·City, 
=edited. in. the ease- o:li . saies under 

·. subparagr.ipl:l.. (:1). by-any revenues provided from· 
. ');he sale :of- ·.Big Riv~- alloe<;ted·. ·i<apacity as· 
provided· in . subparagraph. p:). above, and .. · 
=edited in , the case of sale;; under 
subparagraph "(2) by _any revenues rece~ved from 
the sale' of Big Rivers prio;z:: allocation in 
excess of operation and ~aintenance costs of 
Station Two; including fuel and lime costs. . . 

In the exercis.e of ~ t.s rights under the 
.preceding sW;>paraqraphs (~) and (2), ,_C_ity 
shall have the right (a) to use ~ig Rivers 
tr~nsmission system for transmitting powei in 
performance of off system power sales made . .-by 
City from station TWo at·fair ma+ket wheeiing 
charges the1'1 prevailing in Indiana and 
Kentucky and (b) cqntinue the use of· Joint Use 
Facilities by _bearing .. the_ costs thereof· 
calculated according to ·the Joint F-aailities 
'Agreement. ' 

City s~all make no sales ~der the preceding 
subparagraph (~) ·.on any term. or condition 
which . 'wouid adv~sely affect the rigl:l,ts or 
security of holders ·of station Two bonds, or 
impair or adverse·ly affect the eligibil.itY for 
tax ~emption' of interest on such bonds or, if 
notified by Big Rivers Prior to any agreement 
to make such sales., adversely affect the 
rights, or ·se=.ity of holders of notes. of Big 
Rivers· secured by Big Rivers' interest il;l the 

- Joint Use Faqilities . or in the Reid and Green 
stations. City shall give Big Rivers written 
notice five' (5) b~siness days prior to 
entering int9 any agreement for such sales. 

l.5.3 In addition to, and not. in substitution for, the 
other· remedies of· Big Ri:vers provided under this 
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AgreE!l!lent, or by any other legal, equitable or 
administrative remedies, if City defaults in making 
any paYll!ents properly owing Under the Contracts and 
such d~fault continues for 60 _days following 
written notice· thereof by. Big Rivers tc;> City_ Big: 
Rivers may at any time thereafter, if all Statiori 
Two Revenue Bonds approved ·by ~ig Rivers have .been 
paid, on 30 days written notice by llig. Rivers to 
City, and if C~ty's defaults to Big Rivers have not 
been corrected, then Big ·Rivers may terminate .all 
.contracts with City with respect to station Two, in 

'which ·event. Big Rivers shall l).a,ve the continued 
right to use of Joint Use· FacilitieS by paying the 
capacity ·costS -t;hereof. calcui"ated: in accordance 
with the Joint .Fa.-ci:Lities Agreement. 

5.10 'sECTION 2l..J. AS REmlMBEl!ED ~0 22.:i. IN~ Mllli.Clr 2, 

.1971 l!KEHDMENT IS ).MENJ>ED AS PROVJ:DED IN ·SECTION 1 OF 'ntE HAY l., 

1993 iMRNDMENTS. 

POWER PUN'!' CONS!I.'RUCTIOli A!lD OPERM!J:ON. l!GPF;EMEN'r 

6. TD POWER PLl'!!lT COHS!L'RU~ION AED OPERM!ION l!GRF!EME'fi' OF 

AUG,UST .l, 1970, AS AMENDED, IS ~AMENDED AS. FOLLOWS: 

FOLLOWING: 

6 .1 SECTION l.. 3 IS l'!MENDED BY ADDING ':rl!ERETO ~ 

SUch Interconnection AqreE!l!lent was supplE!l!lented and 
amended by an Amended Agreement dated October l.J, l.98l 
and by a "FIRST AMENDMENT" dated January 10,' 1989 which 
are in effect. 

6.2 SECTION 4 IS AMENDED BY ADDJ:NG Tl!E FOLLOWDTG: 

4.5 City, with the approval of Big Rivers, has entered 
into a Contract · dated February 5, 1993 with 
Wheelabrator Air Pollution Control Inc. for the 
construction and installation of a portion of the 
station Two FGD system. city will enter into such 
further contracts as are necessary, and as are 
approved by Big Rivers which approval shall not be 
unreasonably withheld, to complete the design, 
construction, installation and operation of the 
station Two system. city and Big Rivers sha~l each 
immediately seek such permits and approvals as are 
required of each of them. 
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4.6 Big Rivers shall provide one engineering 
rep~esen~tive and one clerk to work with the 
eng~neer~ng firm employed by the City as the 
owner's ·representative. on the Station Two FGD 
system project. · city will pr9v~ce one 
representative already ·assigned to Station Two. 
The cost of these three representatives, including 
salaries, benefits and out-of~pocket expenses, 
shall be considered capital costs-of ·the project. 

4'. 7 All . proceeds· :from the . sa;Le of. ;;o2 alJ,owances 
·al:lbcated to 'station Two-, from .. wha.tsoever soUrce, 
in excess of .those needed' for. S:tation Two operati.on 
shall be ~ivided.between City·and B~g Rivers in the 
proportions ·o-f .. "17 .l4% to city and ·.&2·.86% to Big 
Rivers. 'The ·sale of all ·station 'rwo. allowances 
shall. be approved by the City anq· Big Rivers. 

4 . s Until such time as a swn equal to the net proceeds 
of the sale of Station Two so2 allowances has been 
paid on the costs of the Station Two FCD System, 
the parties hereto shall bear such scrubber costs 
in·~e proportions of 17.14% to .the city and 82.86% 
to Big Rivers; Thereafter costs of the Station TWo 
'FGD System shall be borne in the proportion of 
capacity allocation established under Section 5.2 
of the May 1, 1993 Amendments. 

4 . s Excel?t as otherwise agreed by the parties, al:\. 
invo1ces for the design, construction and. 
installation of the Station Two FGD System shall be 
issued to City and paid by City p=suant to Section 
4. 11 hereof. City shall bill Big Rivers monthly 
for its share of such costs as ·determined by 
section 4.8 hereof and Big Rivers shall pay such 
share pursuant to Section 4:lo hereof. 

4.10 Big Rivers shall pay the amounts billed to it by 
city under Section 4.9 hereof to the Trustee from 
time to time in sufficient .amounts to satisfy 
progress payments required on contracts executed .by 
City for the design, construction and installation 
of said FGD syste:m. City's remaining portion of 
the costs for the .station Two FGD system shall be 
paid by ·city from tilne to tilne in sufficient 
amounts to satisfy progress payments required on 
said contracts. 

4.11 city shall instruct the Trustee to remit all sums 
paid under Section 4.10 hereof for the design, 
construction, and installation of the Station Two· 
FGD system to City for deposit into ·the Station TWo 
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account in the Renewals and Replace1nent Fund, out 
of which city shall timely pay all cost.s due on the 
station Two FGD System. 

JOINT ·FACILITIES AGREEMENT . · 

7 . T1U: JOINT FACILITIES AGREEMENT IS A.KE:NDED AS FOLLOWS: 

7.1 SECTION 3- ~ IS AM..ENDED BY ADDING. THE · F.OLLOWING: 

3 .l{a) aig Rivers has heretofore allocated for . the 
continuing. joint use "ot the ·p~fes the facilities 
listed on Exhibit l, Page 2 ,· Part c hereto . 

. 7. 2 SECTION 3. 2 ·IB '~En "B-Y ADDING THE FOLLOWING AT 

THE END THEREOF: 

FOLLOWS: 

The auxiliary facilities which City bas previously 
allocated for the joint use of :the .Parties are 
"iisted in Exhibit 1, Pages 1 and 2, Part B . 

7. 3 NEW SUBPARAGRAPHS SHALL BE ADDED TO SECTION 3 · AB 

3.3 Big Rivers will allocate for the continuing joipt 
use of the parties in the · operation of .their 
respective generating stations (Big Rivers Greeri 
Station and City's Station Two) those Green Station 
FGD system Facilities described in Exhibit 1, Page 
3, Part c hereto. For such use, Big Rivers· shall 
be paid by City a prorated share of the annual 
carrying costs, calculated as: 

Station Two net capacity 
Station Two p1us -'Green Station net capacities 

CUrrently 315 MW 
755 MW 

tilDes the net 
December 3 ~, 
multiplied by 
11 . 5 percent. 

book value of those facilities as of 
~994, i.e. $23.,,675,601.32, further 
a capital .carrying charge rate of 

City's payment to Big Rivers shall be included as a 
cost under Paragraph (g.) of Section 6. 3 of the 
Power Sales Contract between the partie~ . 

3 • .( The costs of operating and maintaining the FGD 
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Joint Facilities described .:i.rl Exhibit ~. Page :3, 
Pa..""ts B and C hereto, and the cost of sludge 
stack.out and cl.isposal (in.cJ.ucl.ing haulage and 
deposit .in appropriate landfills) therefro~, shall 
be allocated. to the Green Station and .Station Twa 
(except for the co.st of coal and ·lime which shall .. 

'be provided by each party for its ?wn use) in the 
propo~ians in which the stations ~ut sulftir 
throu<;h the Green and station. Two. EGO systemS, 
.based upon th~ . tonnage of .lime and coal and the 
sulfur and BTO content of .• the coal, and calculated 

.. as shown ;i.n the foll~ing example: . ·. 
l!l!AGM Pili.u:A9!.IOll1 

' ... ·- . 
ll . Asswne 

$101 000 1 000 /yr • 
power, · · ·maintena.I)ce . . and labt?.r costs .. 

2) From additive feed floweters - 70,000 '!'ens Per Year 
{TPY) of lime went to Green absorbers ?-nd 45 1 .000 TPY went to 
Station TVo absorbers. 

3) The Station Two portion of the "reagent prepfl O&M costs: 

4) 
BTU/lb. 

$10 0 000,000 X [ 45 000 J = $3 ,"913 1 000/yr 
[7olooo + 4s;ooo) 

Assume BREC coal to Station Two is ·4% sulfur and ll.,200 
HMPL coal to station Two is 2. 6% sulfur ancl. 12, ooo B'l'o:/lb. 

4 (19.5001 = 6.96 Ib. S02/llllllBTU 
ll-,200 

2.6 Cl9.SOOJ ; 4.22 lbs. S02fMmSTU 
12,000 

·. 

·, 

'Hbere l9, 500 is the conversion factcr for 2 lbs. of so2 per lb. of 
sul:Eu::-, assuming 97.5% of the SUlfUr in the coal is captured in the 
flue gas stream. 

5.) The HMPL portion of' station Two "reagent prep" o & M 
woul.O. be: 

$:3,913,000 x r 14.:221 x- <!!MPL coal BTU burr.l ·1 
{ (4.22') x (BMPI. coal B'rtl bu.=} + (6.96) x (BR£C coal lm1 bu=)J. 

l The ·l.cagent preparation facilities and the w.aste treatment 
facilities are located in separate areas. 

-·-·-·. 

~ . . .. 

·( 

! ' ! I 
~ 
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if for example: the HMPL coal BTU burn were: 2,977,555 x 106 
the BREC coal BTU burn were: ·ll,l43,4l8 x 106 

-then .the HMPL portion .comes, to $546,2"Q.O/yr. 

WASTE TREATMENT 

Th·e "waste treatment" area power, maintenance and .labor costs 
and th"e sc:rubber sludge dispqsal and storage costs O?OUld be split 
similarly,· except that Green and HMPL bleed floWiileters would be· 
used to calculate TPY of waste.to be treated and stored. The TPY 

. o.f was"te .tre'!lted wouJ:d •be used in step (:2) "ins.tead_ of TPY .lillie . . 

7 • 4. "rRE ·-SECOND SENTENCE ·OF. SECTION 4. J. "ZS AMJ;:HDED TO :READ AS 

FO'LLOwS: 
.. •····· 
.. · 

Title to those joint ·use facilities or portions thereof· · .. · 
provided by Big Rivers.- including the FGD Joint 
Facilities, will remain in Big Rivers.; and all such 
facilities·will be clearly and permanently marked as the 
property of Big Rivers. 

7. S SECTJ:ON 5. J. :rs AMENDED TO READ AS 'Foi.r.ows": , 

5 .1 The costs of providing City's .joint use facilities and of 
modifying Big Rivers' joint use facilities (other than 
the FGD Scrubber facilities) as provided herein have ·been 
paid .out of the proceeds of the Station·Two Bonds. The 
cost of modifying the Joint .Use Facilities described in. 
Exhibit 1, Page 3, Parts B & c for use by ·Big Rivers' 
Green Station and the City's Station Two shall be 
allocated to Station Two. The cost of additional 
modifications shall be allocated between Big Rivers' 
Green Station and the City's Station Two using the 
methodology provided .in Section 13 ."8 of the Power Plant 
Construction and Operation Agreement. The amounts so 
allocated to City's station Two shall be further 
allocated between Big Rivers and City in the proportion 
.of capacity allocation established under Section 5.2 of 
the May 1, 19.93 AinendiDents. Subject to the provisions of 
Sections 3. 3 and 3. 4 of this Agreement, the costs of 
operating, maintaining, repairing, renewing, replacing, 
and adding to such joint use facilities shall be 
allocated to the parties' respective generating stations 
as provided in Section 13 of the parties' Power Plant 
construction and Operation Agreement . ... 

STATION TWO DECOMMISSJ:ONJ:NG COSTS 

8. If Big Rivers exercises its .option under Section 1.1 of 



.the May 1, 1993 Amendments to extend the life of the contracts for 

the operating life of St-atiori Two, as heretofore defined, the 

part.:l.es sha·l;t bear d~co~Issioning cost:s of St~tion .Two in the 

'proportio~~- in which they shared capacity cos~s during the life of·. 

station Two. 

IN TESTIMONY WHEREOF, the parties hereto hav~ execu1;:.ed this 
·.· 

Agreement· iri· multiple count~rparts .as ·"of"' ·:tb~ date first herein 

-~itten~.· ·. . ... · . 
. . · .. · 

This.j._'1*- day "of June, 1993. 
. ..... 

CITY OF HENDERSON, KENTUCKY 

By 

·.· 

(City Seal) 

CITY OF HENDERSON UTILITY COMMISSION 

~: 
tu4fj#i£~ Secre · 

l'.TTEST: 

-/71,. ·. .. . ;l /.1 1 • . 

. //?4-?<,:.. '''· K.1,}1! .. .z../H 
William Briscoe, Secretary 

By 
Chairman 

BIG RIVERS ELECTRIC COR'PORATI"oN 

By~h~ 

14 
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June as, 1993 ·, 

~ .•· .. •' . 
.. :. : .· 

Xendel ~ •. General Manag~ 
City of-Henderson Utility Commission · ~-. o.: BQ;IC B, ·:J,OO 5th Street· ·. :···· : . 
Henderson-,. KY 4242~ · ·· ... 

.. .. . . . ' 

.. ,:; . ; 
.; 

• •• l : ....... , 
' .. :· 

.·. : ·. -:." 
~-. . . 

w ; ••• :J.~:· _: . . . .. , , . ,. . •. . 
Dear Xendel: 

...... · .. ~ ..... : 

In a=rdanee with your ussaqe to Travis HoUsley, and in lieu 
of al!iending Exhibit l. to t:he May J., 1993 Amendments, this. letter is 
to canfl,rm that t:he. fol1owing tllree items are included within the 
Etc., Part B, J:tem 20, as "Joint Use Facilities :Provided by and 
owned by t:he City'but located on Bic; Ri-vers property8 : 

1. ·unit heat and air conditioner units for ~e substation 
.control building; · 

·.· 
. . 

.. ,· -· 
' . . ... : ~- :· 

2. outdoor substation lighting- and control building .· 
lighting; and · 

. ' . 

3. Prefabricated metal control building_, with reinforced· 
concrete foundation. 

If this conforl!IS to your understandinq, .ple~e slqn· both 
copies of this letter, keep one for your £iles and return one to me 
for.my file. 

Sincerely yours, 

BIG RIVERS ELECTRIC .CORPORATION 

By: ;Jq._d/~ . 
P.A. Sc:blnitz, ~1 .'Manager 

. 
This letter correctly states .our underr;>tandinq and aqree111ent • 

Dated this 7'0 day of June, 1993. -
CITY OF HENDERSON UTILITY COMMISSION 

By: 
Kandel Bryan, . General Managex: 
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. EXISTING HMP&L STATION TWO FACILITIES 
. .. , . _, 

PART A. ·. All ·Station Two faci 1 i ties 1 ocated on City property are owned by the 
City .of Henderson Utility Commission except _the BTG control board for 

· Big Rivers' Reid Unit 1. This property is indicated as areas A and B 
·o·n Exhibit 2. The Reid control board is now located in the Station Two 
·eontrol room. The Station ·Two faci-·1 ities. are: 

. .... 

L · Two tooling Towers, Ecodyne· Model 670-2-71011, SIN E-70-12783 and . 

2. ~ ~~~-~~~~~ 1-at; il~ ' W~ t: r P.;.,p$. 8 y~on -Jadci:on -Model 57RXM S/N 711 + 1621, . :. ' ·r 
r : 711-C-1622, 711-C-1623, 'and 711-C-1624 · . . ::. ·::~• 
3 . .. : a·ne ·Turbtlle Building inclu"di.ng._"Control Room, Switchgear, "E':ans, Pumps, . .. ·.:.:··. 
· · "Motors; Co~l Pulv~r-izer·s arid Other Plant Auxiliary Equipment .. · · . . . . ; :- ! 

4. Two Steam· Generators, Riley Stoker, National Board Nos. 2292 (repair no .. . ... · . .• · .'_:·· 
. 390) and 2379, S/N 3576 and 3675. 

5: Two Turbine Generators, One General Electric S/N 178863, One Westinghouse · 
S/N 13A43311/43321 . 

. 6. ·Two Electrostatic Precipitators, Research Cottrell, Model No. BllLC52F9X30 
7. One .Chimney, 350 feet tall, concrete shell with brick liner, serving both 

units 

: ~:. . PART B. Joint Use Facilities Provided By and Owned By the City. But Located on 
B~g Rivers' Property . 

; 

.. 

i3. 
1 .. , .. . 
4 . 

. 5. 
.6. 
! 

1. 
I 

i 

~
'9. 
10. 
11. 
12. 
~~:: 
13~ 
l4'~· 
15; 

~t 
~~:. 

i 

Barge Mooring Cells Nos. lN, 2N, 3N, 4N, lS, 2S, 3S and 4S as shown on ·. · 
Burns & Roe Drawing No. 04-3280-53200 
One Coal Barge Unloader, McDowell Wellman, 1000 net ton/hr capacity 
Eight Coal Conweyors 1, 2, 3A, 38, 4A, 48, SB and 68, as shown on attached 
Exhibit 2 
One Reclaim Hopper which feeds coal conveyors 4A and 48 

· One .Crusher House fed by conveyor No; 1 . 
·one Tugboat- The •william Newman" 37 feet long, 21.27 gross tons, 14 .0 net 
tons, coastguard capacity 350 HP 
One Water Treatment Plant With Demineralizer Building and associated 
equipment 
One 50,000 GalJon Capacity Fuel Oil Storage Tan~ & Distribution System 
One Flyash Silo, Sump & System Components 
One Prefab Metal Warehouse adjacent to fly Ash Silo 
Coal Handling Equipment As Listed In Continuous Property Records 
One Lot of Materials & Spare Parts in Big Rivers Warehouse No. 15 as 
defined by inventory control records 
One Ash Pond and Effluent Lines 
Circulating Water Lines as shown on attached Exhibit 2 
Station Two Ash Pond Oredgings in Green Station Sludge Disposal Landfill 
adjacent to Green River south of Green Station 
Four 161KV Oil Circuit Breakers; General Electric, S/N 0139A7206208, 
0139A7206209, 0139A7206212, 0139A7206213, located in Plant Switchyard. · 
Two Step-up Transformers, McGraw Edison, S/N C-04280-5-1, C-04280-5-2, 
located in Plant Switchyard. 
Two Auxiliary Transformers, Westinghouse, S/N RCP 37261, RCP 37262, located 
in Plant Switchyard. 

Exhibit 1, Page 1 of 3 

. .. . 

.. . · 
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.. ; .. 

· .. ·. 

r19·. ;s. 
' . One Excitation Transformer; G!!ner.al Electric;, S/N 0-597562, 1 ocated i I! 

. ! 
i2o. 

Plant Switchyard. . _ . .· . 
Qne Lot·Gf. Line TeM!Ii'nal Structures, Bus,· Relay Panels, Etc.,. located in. 
~lant ~~_iti:hyard as shown. on a~tached Exh-ibit 2 

PAR~ C. Joint Use. Facilities Owned ·by aig Rivers and located on Big -Rivers 
property 

1. : Reid Intake Structure, Two Pumps, and Circulatjng Water ~ystem to se~v~ 
Reid Unit 1· -· . · · , . . 

2. Coal System Crusher Tower su'ppl ied by· coal_ 'coiiveyqrs. 4A and 48 
3~ .Coal .Conveyors Number ·SA and GA as ·shown :on ~tta·ched .Exhibit 2 

· ·4.' .-l"lant. Entranc~ Roads _frQm .hi·g.hways 2096 and 2097 and T-wo Concrete Block · 
: · ·suar-~houses '· · . · · · · . ···· : · · . · .. · · . • · 

; 

. . . .. ~ 

.. .. . 

.-. 

5. Reid -Office Building and Maintenance Shop · 
6. Reid Grounding Transformer Eastern S/N PMR4279B8 

. . . . . . . . .... : 
7. ~ewage Treatment Facility for· Reid, Green and HMP&L Station Two power 

plants 
8. Fire Water System for Reid Station 
9. Sw)t~yard Control· House for Breaker Contro1s .as shown on attached 

Exhibit 2 

P.ART D • Other Facilities Owned by the City of Henderson Ut_ility Commission But 
Not Classified as Joint.Use·-Facilities, a portion or all of which is 

l. 
2. 

3. 

·4. 

_5. 

6: 

-· 

located on. Big Rivers property · 

.One 16iKV Line from Reid EHV Substation to City Substation No. 4. 
One Line-Terminal Say and Associated .Equipment in Reid EHV Substation for 
City 161KV Line to City Substation No. 4. 
Fifty Percent (50%) Ownership of 161/69 KV Transformer Gl, Westinghouse, 
S/N RLP 15941) ~t Henderson County Substation, and related substation 
fac:i 1 i ties .. 
Ten Percent (10%) Ownership of Bi'g Rivers 161KV Line from Station Two 
Switchyard to Henderson County Substation. 
Forty Percent (40%) Ownership of Spare Step Up Transformer (General 
Electric·s;N K 547026) & Railcar (No. BREX 242). 
One 69KV Transmission Line from plant switchyard to City Substation No. 2 

!._ 

• 
Exhibit 1, Page 2.of 3 
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PROPOSED HMP&L STATION TilO 
FACILITIES FOR FGD SCRUBBER SYSTEM 

~PART A._ Station Two 
PrC?perty 

FGD Facilities To. Be Owned by City of Henderson on Big Ri.vers 

·. 
1. 
2. 
3. 
.4. 

5. 
6. 
7. 

i!. 

FGD System Chimney, 350' Tall 
Two Wh.eelabrator AbsorbE!r Modules, Building & Associated "Equ1pment 
Two Booster Fan.s • . 
Auxiliary Building as shown on atta~hed Exhibit Z.containing Controls and 
Electri~al Equipl)lent, Maintenance, Locker and -Shower Facil i·ties . 
One Station Two Slaker Building Encl~sing Three Slaking Tanks & Equipment 
One Staticin Two Additive Ha.ld Tank · · ·. ··' 
Two Lim~ "Feed Conveyors from Big ·Rivers' Gr!!1!n··Station Lime Storage 

· Silos 2c1 & 2C2 · · · · · . 
Two Additive Feed System5; .. Station Two Scrubber System. Includes Pipe & Pipe 
·Rack · · ·. ·. ·. • · . · . 

.. 

·, . 

. ' 
.. . :, . 

.. -. • .... _:._:· .. i 

[i 9. Two Bleed· Slurry· Systems to Big Rivers' Green Station .Pr:imary Dewatering·· •· .: ' -<· · · 
10. 
11. 
12. 

PART ~-
.:: ... : 

:-· 

System Including Pipe, Pipe Rack & Splitter Boxes · 
Two New Thickener Return Water Tanks & Controls 
One New Filtrate Surge Tank and Controls 
One Electrical Power Supply for FGD System, with redundant feeds· including 
power transformer, bus work, relay_ panels and metering equipment 

FGD Jo·int Use Facilities To Be Owned by City of Henderson on Big Rivers 
Property 

-~ 
t. 

. 2. 
3. 

Two Lime Slaking Water PIJD1ps and Li.mis to Slaking Building ··· 
Two Pug Mi 11 Mixers {Listed Manufacturer ·and Seri a 1 .Nos. when known) . 
One Vacuum Filter and .Associated Equipment Includi.ng Building Expansion. as . 
shown on attached Exhibit .2 

4. 
5. 

Two New Thickener Underflow Lines and Two Flaw Monitors 
Two Control Systems on Big Rivers' Green Station Thickener Return Water 
Tanks 

PART C. Existing Facilities ·awned By Big Rivers Electric For Green Station FGD 
System As S~own On Attached·Exhibit 2 Which Will Be Jointly Used By Green 
.Station and HMP&L Station Two And Which Are Located On Big Rivers Property 

jiG~ 1. One Lime Barge Unloader, Dravo Wellman 200/400 Net Ton/Hr Capacity For 
Lime, 1500 Net Ton/Hr Capacity For Coal · 

2. One Lime Conveyor L1 and Transfer Tower As Shown On Exhibit 2 
3. Two Lime Silos: 2C1 and 2C2 As Shown On Exhibit 2,. and Six Lime Screw 

Conveyors: 2CW-LFC, 2CE-LFC, 2C1-SC, ZC2-SC, 1CW-LFC, lCE-LFC 
4. F9ur Thickeners for Primary Dewatering of Bleed Slurry: 1A, lB, 2A, 2B., 

·Including Tunnels, Pumps, and Ventilation Systems 
5. One Secondary Dewatering Syst~m and Sludge Stackout System, Including Solid 

Waste 8uil ding and Sludge Stackout Area as ShoWn on Exhi bj t 2; Three Vacuum 
Filters with Feed Systems·: FL-lA, FL-lB, FL-1C; Eleven Filter Cake 
Conveyors and·Radial Stackers: CO-lA, C0-18, CO-lC, CO-ZA, C0-28, C0-3A, 
_C0-38, C0-6A~ C0-68, C0-7A, C0-78; and Four Fly-Ash Screw Conveyors 

·6. Two Ash Si 1 os and Pneumatic Transfer System 
7. Two Green Station River ·Water Clarifiers: ,CL-101 and CL-1(}2, with Three 

Sl aker Water Pumps: lA., 18 and 2A 
.-a:- One So"lid Waste Loa"der,. Hitachi S/N 171-0373 
9. One Sludge Haul Road and Two Truck Scales 

. ._.: 

. ... )-

. ... 
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·. 
. AMENDMENTS TO CO:NTRACI"S 

· ~QNG CITY OF HENDERSON, KENTUCKY 
CITY OF HENDERSON lJTILl'IY COMMISSION 
:AND .. iUG RIVERs ELECnuC CORPORATION. 

These Amendments entered into and effective as o~ ~ I~~ {the "1~8 

Amendments") by and between C"rty ofHenderson, Ke!itucky, a municipal corJ,oration 1111d City of 

the third class organiZed under the laws of tl)e Commonwealtl\ of Kentucky; of 222 First Stteet, 

Henderson,-KY 42420, CnY ofHenderson Utility Commission, ~public ~ody p~litic iind . 

corporate organized wider K~cky Revised Statutes 96~520 and related statutes, of 100 Fifth 

Street, Henderson, ~ 42420, the sajd Cn}- and Commission being rererred to herein colleCtively 
.. . ·r-:: . .· 

as ~city," and Big Ri"ers l;leetric Corpofl!.tion, a l1ll"l!l ~eCiric co0per.¢ive ccirporation organized . . . " . 

under Chapter279 of the Kentucky Revised Statutes, P.O. Box.24; 201Third Street,.Henderson. 

KY 42420, known as "Big :Rivers" herein. 
-· 

WITNESSETH: 

WHEREAS, ihe partie$· hereto are parties to a Power Sales cOntta~ a.Power Plant 

Construction and Operation Agreement and"aJoim Facilities Agreement all.dated Ai.Jgtist 1, 1970 

and Big Rivers and City ofl:ienderson Utility Commission are parties-to an Agreement for 

Transmission and Tiimsformatlon ~ dated April 11, 1975! the Spare Transformer 

Agreement dated July ll, 1972, the Systems ~es ~~ ~ed January 1, i974, the 

Agreement of AprilS, 1980 regardingO&M and R&.R. Fl!nils. and the Agreement offebruary IS, 

1991 concerning ~e and General Costs, and Amendments-~o such COIIttliCtS .dated 

May 1, 1993, aD of such contracts and ~ents as amended being knoWn herein as the 

"Contracts" and incorporated .herein by~ and 

EXHIBIT 
7 



' ,. 

~-~ .- .-. 
I' .. 

WHEREAS, pursumit to the Conuacts, and tO ordinances of the City ofl:lend~P.~· 

Kenwcky providing for the sale of its electric revenue bonds, an electric; generat;ing station.· 

' ' 
-C!l~ of generating Uniu 1 and 2, each described in the-Contiacts as ~g a 1 "'S-megawatt 

capacity, and related facilities all known herein as "Station Two,~ ·were coi!SbUcteji.and are now 

owned by the City of Henderson and operated by Big RiVers under the Colitracts with Big Rivers, 

and 

· : ·WHEREAS, City and Big Rivers -now seek.to amend the Con~·to ref!~ new 

~~~;~derstandings between the parties regarding ~e·Conuacts and the b~ .onship between 

City imd Big RiVers. 

NOW TifEREFORE, in consideration of the mutual covenants herein contained, it js 

Covenanted and agreed among the parties hereto as follows:. 

ALL CONTRACTS · ... : 

1. The terms of all the ContractS except the'Joiilt Facilities Agteem~ shall. be 

extended for the operating life of Station Two,. the operating life of which shl!U be coilsidered to 

contiiltie for ?O long as Unit 1 and Unit i or eith~ of them, is operated, or is capable of no~ 
' . 

contin~ils, reliable operation for th~-iiconomica!Jy.compi:lil;i~e production of electricity, 
__ , . . 

~orary outages excepti:q, Notwithstanding any other ~ori in the Contracts, an of the 

Contracts, except the Joint Facilities Ag'reemll!ll and the System~ Agreement, .shall 

terminate 90 days after ·Big Rivers' allc$tion of capaci~ fro~ Crty.' s 'Staliem Two shaD be zero; 
·-- ~.. .. ··' . 

•, -.. provided, however, that: the terms of all the Contracts shall be !llttend~until an Station TWo 

bonds of the City ofHenderson which have been approvi:dby Big RiVers have been paid. 

Notwithstanding the' above, the Joint Facilities Agreement_ shall terminate in ac:cOrdance with 

-2-



·. 

... 

Section 8. ohaid. Agreement. This seciion ~ressly replaces the proVisions ofSeetlon 1 of1;lie 

May.I993 Amendments in their entirety. 

2: The etrectiVc date ·of these 1~98.Amendment$ sball be the date following tli~ 

. Cl):ecution upon which the last ~the folloWing approvals of the 1998 Amendments is obt2ined: 

2.1 Approval of th1rlwral.Utilities Service; and 

2.2 Approval of the Kentucky Pl,lblic Service Commission. 

3. Nathing·herem contained ~ coi,!Stitute general (lbligarlons 6rthe Ctty of 
' ' 

~~erson within-KentuCky Constitutional ~ctions .on such 9b1igations. The obligations 
' . 

llerein imposed on C'rty ofHendcrson shall be bome entirely from revenues or other legally 

avaiiable fi!.nds ofCity's electric Jight and powenystem. 

l'OWERSALES CONTRACF 

4. The Power SaleS.ednttact of August 1, 1970, as h~ofurc amended. is furthtll' 

amended as follows: ., . 

.(a) ·SECTION 3.4 IS HEREBY AMENDED 1J)'BE AND READ INJTS 
ENTIRElY AS FOJ.LOWS: 

3.4 Ciry agrees that it will not, after. the execution and approval of this 
'Agreement, (I) make lillY ~QIIS ~o others for rcsal!~ of its. 
gtin~ capacity, other than pursuant. to Section 3.$ added l!y 

· ·theSe 1998 Amen~- ~for ~e pUrpose ofdi$osing of 
any surpluses resulting ftoin good~ ovcr·est\mates of its needs, 
C1t ,(2) add aliy comme,rcial or industriill customers in-~ or 
thirtY (30) megawatts each to its electric ~ if to do tither (1) 
or (2), as the case may be, would require the ~wal of 
additional cap!j.city from it,s Existing System and/~ fi:om Units One 
and Twp c:~fits Smtion Two. Expansions in the ordilwy ~of 
business of any commercial or indl1$ial plantS being served by City 
at the time oftheexecution ofthese 19Si8 AmendliletltS sball not be· 
considered add~ commercial or indl$iai QIStomers subject to the: 
30 megawatt~ iimimion for ihe purposes of 'this Agreement. 
Surplus c:apaeey ~tin$ from ~~~d taith over estimates as 
refen ed to in (l) above shall be first offered to Big Riven at City's 

-3-
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cost. Big Rivers and City understand that City shall be entitled to 
meet ("m increasing incremental amounts, as necessary) the load of 
any new commercial or industrial customer (which shall not exceed 
the 30 megawatt cap per customer established above) through its 
annual adjustment to its five year capacity reservation forecasts in 
amounts not exceeding five ( 5) megawatts per Contract Year (as 
described in Section 3.3 ofthis Agreement) and its subsequent 
capacity reseJVation forecasts under this Agreement. 

(b) A NEW SECTION 28 TO POWER SALES CONTRACI' IS 
HEREBY CREATED AND INCLUDED AS FOLLOWS: 

28.1 City sball have the right (subject to the further limitations and 
provisions of this Section 28) to utilize within the City's service 
territory as ofthe date of these 1998 Alliendments, including all 
areas within the existing City limits, capacity and energy from 
Station Two in excess of its reserved capacity allocations, as 
adjusted under Section 3.3 of this Agreement (such excess capacity 
and energy being referred to herein as "Station Two Economic 
Development Power"), to serve up to 500/o of Economic 
Development Loads (defined below) of customers to the extent. 
such customers are not otherwise served as of the date of 
commencement of the proposed service by City from reserved 
capacity allocations under this Agreement (each an "Economic 
Development OpportUnity"); provided, howev~, that the maximum 
amount of Station Two Economic Development Power that may be 
utilized by City at any time shall not exceed 25 megawatts in the 
aggregate for all such Economic Development Opponunities, 
collectively. City's right to utilize Station Two Economic 
Development Power with respect to any Economic Development 
Opportunity is further conditioned upon City having made a binding 
wrinen offer to purchase from Big Rivers, at the applicable rate set 
forth in Exhibit l, the capacity and energy requirements of such 
Economic Development Opportunity not supplied by City with its 
reserved capacity or with Station Two Economic Development 
Power to meet such Economic Development Load. For purposes 
hereof; "Economic Development Load" means the demand for 
capacity and associated energy of (i) a new customer of City within 
City's service territory (as described above) or (n") an existing 
customer of City in that service territory (as described above) 
created by a substantial expansion of such customer's plant or 
facility (defined as a projected annual increase in kWh consumption 
or kW demand of such customer of20% or more as a result of a 
plant expansion). Upon utilization by City of Station Two 
Economic Development Power, such power shall be treated for 



purposes of this Agreement, except Section 3.3 and clause (2) of 
Section 3.4 of this Agreement, as capacity of Station Two reserved 
to the City hereunder. 

28.2 For any Economic Development Opportunity of City as to which 
City exercises its right under Section 28.1 to retain and utilize 
Station Two Economic Development Power by providing Big 
Rivers with a binding written offer to purchase, at the applicable 
rate set forth in Exhibit 1, the capacity and energy in the aggregate 
required by City for SUGh Economic Development Opportunity in 
adi:lition to the City's reserved capacity and Station Two Economic 
Development Power available under Section 28.1, City hereby 
agrees that Big Rivers shaD have a period of fifteen days following 
receipt of City's written offer to accept the terms of such offer and 
to agree to supply the power at the applicable rate in Exhibit 1, 
over an agreed upon term. If Big Rivers rejects such offer or fails 
to accept such offer within such fifteen-day period, City shall be 
entitled to retain and utilize Station Two Economic Development 
Power in accordance with Section 28.1, and shall be entitled to 
negotiate with third-party suppliers to provide the remainder of the 
capacity and energy required to serve the Economic Development 
Load. Prior to entering into a binding contract with any such third
party supplier, City agrees to offer Big Rivers the right to match the 
price offered by such third-party supplier over the term offered by 
such third-party supplier, which right Big Rivers must exercise 
within five days of receipt of such third-party offer from City. If 
Big Rivers ~= such offer or fails to accept such offer within 
such five day period. City shall be free to execute a contract with 
such third-party supplier, provided, however, that if City shall not 
have contracted for the purchase of such capacity and energy with 
such third-party supplier within thirty-days after the expiration of 
that five-day period, no such contract shall be entered into without 
again first offering Big Rivers the opportunity to serve such 
remaining Economic Development Load upon the terms descnbed 
in the preceding sentence. . 

28.3 In the event that Big Rivers fails to provide that portion of capacity 
and energy required to supply an Economic Development 
Opportunity that it has agreed to supply from Big Rivers' 
resources, whether at the specified prices contained in Exlubit 1, or 
upon terms matching those of a third-party supplier in accordance 
with Section 28.2, as the case may be, City shall be entitled to take 
from Station Twci capacity and energy, in addition to the Station 
Two Economic Development Power to which City is already 
entitled, in such amounts as were to have been provided by Big 
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28.4 

(c) 

Rivers, with subsequent adjustments to the allocation of costs in 
accordance with this Agreement. · . 

Big Rivers and City agree that the. specified rates for capacity and 
energy contained in Exhibit 1 shall be fixed for.a period of 'seven 
years after the date these 1998 Amendments become effective. 
RateS for ~ri~ after !he date seven years after these 1998 
Amendments become effective shall be subject to future 
negotiation. 

A NEW SECI10N 3.1 TO POWER SALES CONTRAq IS 
HEREBY CREATED AND INCLUDED AS FOU.OWS: 

3.8 Big Rivers and City hereby agr~ that the following·provisions shall 
apply to energy from capacity not utilized. tJr City o'r from cap~ in 
excess of the capacity calculated in accordance with Section.3.6 of this 
Agreement. 

(a) In the event that at any time and from time to time City does 
not take the ·full amount of energy associated with its 
reserved capacity from Station Two (determined in 
accordance with this Agr~t), Big Rivers may, at its 
discretion, take and utilize ·all. suCh energy (or any portion 
thereof designated by Big. Rivers) not scheduied or taken by 
City (the .. Excess Henderson Energy"), in .o.c~rdance with 
Section 3.8(c). 

(b) If at any time Station Two capacity. is generated in excess of 
the Total Capacity of Station Two dett;mrined in . 
accordance with Section 3.6 of thiS Agi'eem~t ("Excess 

. Henderson Cap~); Big ~~ shall ~e and utilize all 
· energy associated with such Excess ~enderson ~pacity. 
unJess otherwise agreed to. by Big Rivers and City, in 
aceordance with Section 3.S(c). ' 

(c) Following the end of each calepdar month; Big Rivers shall 
notify City of the amount ofExcess Henderson Energy and 

. energy· associated with Excess Henderson Capacity, if ~Y, 
taken by Big Rivers during the previous month, and Big 
Rivers Shall pay City prior to the 25th day of the ~ 
curreilt moiith for the amount of Excess Henderson Energy 
and energy associated with the Excess Henderson Capacity 
so taken by it at a. rate equal to S'l-.50 per m Wh. In 
addition, Big Rivers shall provide,. at its own cost, the full 
replacement of all fuels and reagents consur:ned from the 
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(d) 

Station·Two fuel and rel!gent resetves for .the production of 
the Excess'Henderson Energy and energy associated ·with 
the Excess Hendersol! Capilcity so taken by it. Further, Big 
Rivers shall pay the .portio!) of sludge disposal costs 
attn'butable to the Excess Henderson Energy ~~,~:~d energy· 
associated with~ lienderson Capacity, as calculatecl in 
accordance wi~ ·section 3.4 of the Joint Faciliiies 
Agre.ement. 

Ciiy agrees that Big Rivers, as operator, ~ be allowed, blit shall 
·not be recjWred, to opentte Station. Two to obtain ca,pacity above 
the Total Capilcity of Station Two determined in accord.ance ~ 
Sectioi13.6 of this Agreement. Cityfilrther agrees t)lat it~ not at 
any time be ~tte!i to ~ or commit to any person other thai) 
Big Rivers any Ex~ Henderson Ene~EY without having first 
offered Big Rivers the oppo~ty to purcliase Slich Excess 
Henderson Energy. Big Rivers shall have a reasonable period of 
time after sub!l1ission of the City's scheduled energy·requirem~ 
to decic;le whether to purchase !lily Excess Henc;lerson Energy not 
scheduled by City. Big R,iver,s agrees to notify City thereafter !fit 
does not intend to purchase such energy, and !lgi'eeS to give City ·a 

:respQII$e within a reasonable time. so that City may take efforts to 
resell. this ·power to tbird-parties. City agrees to compensate Big 
Rivers according to Big Rivers' Open Access.Transmission Tariff 
to .the extent City utilizes' aily transmission on Big Rivers' 
transmission system .in market,ing Excess Henderson Energy. 

(d) A NEW SECTION 19 . .2 TO PO~R SALES CONTR4.CT IS 
HEREBY CREATED AND iNCLUDED AS FOLLOWS: 

19.2 Big Riv~ and·City agree tP,at c;>l! .or before the date on which the 
Sl!llic;>!l Two.Bo!!ds are retired. and the remaining balance of monies 
contaiiled in ~e Station Two Account in. ~e .Reriewals and ReplacementS 
Fund in accordance wit.h Section I oftbe·Agreeriiet!t d~tte9.Apri18, :Hiso· 
between Big Rivers and City shali have been disbursed, .the followi!1g shail 
occur: 

(a) Big Rivers sliafl establish a new aig Rivers StattOII Two Renewals 
and R!=!~laceme!lts Filild and shall. deposit immediately available. 
fil!lds in the amount of $600,000. Thereafter, J;3ig ~a~ 
·~ each month it shall lilake·levelized payments into the Big 
Rivers- Station Two Renewals and Replacements Fund, .not to 
exCeed SSO, 000 each month; !!0 as to restore a minimllll! balance of 
$600,000. All interest·on siicli amounts sh,all be repaid to Big 
RiVers at the el)d of each· calendar year, and all ~punts in suj:h 
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fund shall be paid to Big Rivers upon· termination or expira;tioil of 
this Agreement.. Amounts from ~ Fund shall be withdrawn in· 
accordance with Section 19.2(c); and 

{h) · · . City shall establish a new HenderSon Station Two Renewals 
·and Replacements Fund and shall· deposit immediately 
a~le funds in the amount of$150,000,"· Th.~er, City 
agrees that each momh it shall make levelized. payments into 
the Henderson Statioz:1 Two R.en~s and Replaeements 
Fund. nono .exceed Si 2.50o. so as to .restore a~ 
balance-of$150.000: All interest··on such atnoultts shall be 
repaid te Henderso~ at tlle end of each caiehQar ~ and ~ 
amounts in such. fund snan. be ·paid to City upon -terilli.$tion 
or exj,iration of this Agreement. Amou,nts -trom Uris fund· 
shall be -withdrawn in accordance with ·sectiop. 19.2(c). 

(c) All required e:xpen~~ for renewals and replaCements 
shall be made from the BiiRivers Stat;iot) Two Renewals 
and Replacements Fund· and the.Heriderson Station Two 
Renewals.anQ lteplacements Fund.in propo.rtion to then 
effective.·allot.ation of Station Two:capadty between City 
and Big Rivers, in acco_rdance with Section 3_ of this 
Agreement. -No expenditures shall·be made from these 
acco~nts other than for reneWals ~d ·repl~ that 
would have been pennitted under the Bond .Ordinance. 

(d) A NEW SECTiON 19.3 TOPOWERSALES CONTRACfiS 
HEREBY CREATED Ar-1> INCLUDED A.S FO~LOWS: : . 

19.3 Big Rivers and City agree ~- on or before the date on wbic~ the 
Station Two Bonds are retired. and the remaining bl!lance.ofmoni~ . · . 
contained in the Station Two A~unt in the Operation and Mail¢enance ·. 
Fund in accordanee·With Section 1 of the. Agreement dated April 8, 1980 
between Big Rivers and City shill have been disbursed, the folloWihg shall .. 
occur: 

(a) Big Rivers shall establish a·new-~ig Rivers Station· two 0~ 
Fund and shall deposit immediately available funds in the amount of 
$400,000. Thereafter, Big Rivers agrees_ t)lafeach month it spall 
make levelized payments into the Big Rivers Sta~on Two O&M 
Fund. not to exceed $33,300 each mon~ so as to restore a 
minimum balance of$400,000. All interest on su~h :amounts shall 
be repaid to Big Rivers at the end of each calendar year, and all 
amounts in such fund shall be paid to Big Riveri upon termination 
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or expiration PJ4 this Agreement.. Amounts from tiJi$ Fund ~lie 
withdraw'iiif! ~ wit,h Section 19.3(e); and 

(b) City shod! diisb a new Hender;;on Station Ty<o o&M 
Fund. and Shalf deposit ~eqiateJy.availa)lle funds in.the 
amount,of$100,000. Thcrt;aft~, City.agtees tliat each 
month it sball ~ leve!ile4.payments iitto ibb Henderson 
Station Two O&MFunci; notto-exeeed S8,30Q, so as to 

. :restore a ll!i$num balance.or'StQo,oOO. All interest on 
· such·amqunts shall be .teP.aid_tO Hend~n at the end of 
each ealeDdar-year and ali;~Uljts.in:irucih fund shall be 
.paid to City upon tenni!lal:ion ot ex:ph a,tion of this 
Agreement; ·Ampu:i:ns ~ this.fimd shaD ~Withdrawn in 
accorilancewitb SCctiQrt 19.l(e). 

(c) AD ~ expenditures for operation 1!11~ maintenailce 
shaD·be.made frQm th~ Big_Rivers ·station: Two O&:M fund 

.. 

• . imcfthe Hend~?n Station Two O&M Fund in proportipn 
to the1hen effective alloca,tion.of Station Two capacitY 
bet,ween City and Big'Rivers, in at:Corilance with Seetion.J 
of~ _Agreeinein. No expen~· sball be made fi'om 
thes~ accounts other than fur opei:ation and maintenance 
expenses that wou14 have be¢11 permitteii to be paid as 
"Operating Expenses" under ~e .Bond Ordinance. 

J:OINT FACJLITIES AGREEMENT 
.•. 

The Joint Facilities Agreement. as heretofore amended by the May l, 1993 

AmQJdmcnts; is fUrther IIIIlended as fqUows: 
., .. 
SECTION 3.315 ~ED TO READ AS FOLLOWS: ·. ' . . . 

~ H- . . 

3.3 Big Rivers will all~ for the to~joint use oft!lc; panics in 
the opention Qftheii' fe$pective generating stationS (Big Riven;' 
Green Station and City's Siatio!l tw.ci) tllose Green Station.FGD 
System Facilities described in EXhibit 1, Page 3, Part C hereto. For 
web use, Big Rivers s)Wl;be paid by·City ~ prorared share of the 
annual canying tosts, calculated as: 

: ~·. ·-

.· 
.· 
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Station Two net capacitY 
Station Two plus Green Station net capacities 

Currently 312 MW 
766MW 

times the then net book value. of those filcilltieS; further multiplied 
by a capital carrying charge rate of 11.5 percent. Big Rivers!. net· 
book value sh;dl be determined by taking the net bQok vlilue of 
those filcilities as ofDecember 31, 1994, Le. S21,675.601.32, 
adjustiitg ~em·anmially for.dep~on(according.to ihe 
depreciation methodology set forth in EXhibit 2), and ~g into ,. 
liccount additional costs resulting from renewals l1l)li -~lacements 
thereat: ~ig ~ers authorizeS City'to,inSpecr Big Rivers' bc;~oks to. 
verify the.original cost of these taciiities, annuai.-depreciations. 
thereto, ·and the costs qf any renewals ·and replaCements thereat: 
All inspections by City of Big Rh:ers shall be~ ~ly agr~le. 
times determined in advance after l'(ritten~requ~sdrom <;ity' . 

. ' 

sYSTEM RES~VES AGREEMENT 

The System Reserves Agreerilent of January I. 1974 is hereby amended as.foDqws: 

SECI10NS 2.1 AND 3.1 ARE DELETED.AND REP.LACED·BY A 
NEWSEcnoN 2.1 To ~·As FoLLows: · 

·2.1 The City'·and Big,Rivers c6venant anli agree that ll!lch Will c:Qmply with any 
system ·r:eserv.e capacity req!lin;ments now IJiqtJire!l or impQSed !It a. future 
date applicable to it (as 5uch requirements may be mocljiied. l'r9m tjine to 
time and as such ~entS'apply to it given its resp~v:e qp~tiOII!!l 
characteristics)· by NERC, ECAR, .any silccessor orgl!llii:iitio.I!S to NERC 
and ECAR (a!! applii::ab.le), any !lPPiiCimle regulatory or governmeiltal 
agency, and ·any regional ~ion -authority, reliability CDl,IIl~ or like 
organization, in each case having any system re!le!Ve capacitY r~ents 
applicable to· it. Absein such a requiremen.t, n~ Ci\Y nor Big RiVers· 
shaD have any obligation pursiiliin t~ this Agreement to ll)•intain smem 
~eserves. Notwlthstanding th~ aj)ow limitations, City' agrees to cp~ply 
with any J"!$iremenu validly. imposed by II;DY of the aboye enmies I!PQ!l 
Big Rivers based on Big Rivers' role as control ~ operator, bilt 6ii!Y if 
and to the extent that such requirements imposed on Big ltivers are on 
account of or due to the generation and/or load of the City. 
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6. Except as specifically modified above, the Contracts remain in full force and effect 

and are not altered by tbis Agreement. 

IN TESTIMONY WHEREOF, the parties hereto have eKecuted tbis Agreement in 

multiple counterparts as of the date first herein written. 

This~~~ 1998. 

AtTEST: 

···. 

CITY OF HENDERSON, KENTUCKY 

By: c.,f- (, •yC>f-

CITY OF HENDERSON UTILITY COMMISSION -

By: __..#3_~z:,A~o..C.~~,!;IIZ~~ ·~&~--
Chairman 
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Exmbit 1 

BIG RIVERS- CITY OF HENDERSON 
ECONOMIC DEVELOPMENT RATES 

1. Big Rivets will sell power to C"tty ofHenderson accordiug to the following rate schedule 
(slibjectto the coDilitions of Section 28.2 of the Agreement) per mWh: 

Year 1 $20.00 
Year2 $20.00 
Year3 $20.00 
Year4 (1st six mouths) $20.00 
Year4(follo'Wiilg six mouths) S2LOO 
Year 5 $21.00 
Year6 $21.00 · 
Year7 $21.00 
Year 8 and thereafter to be negotiated 

Year 1 shall commence on the first day of the month in which the 1998 Amendments become 
effective, and Year 2 and following years shall each commence on the :anniversary of the first day 
of that month. 

2. The Economic Development Rates offered by Big Rivers are for power only and are 
exclusive of any transmission charges Big Rivers is required to pay or charge itself to deliver this 
power to City on Big Rivers' transmission system. Except as otherwise provided below, Big 

·Rivers will charge the City those transmission rates that Big Rivers is required by FER.C to charge 
i~self for delivery of such power. To the extent Big Rivers, in supplying this capacity and energy 
uses only ~ssion mcilities for which City has already established transmission rights, Big 
Rivers will not charge an additional transmisSion fee. In the event Big Rivers obtains Economic 
Development Power from systems other than that of Big Rivers, Big Rivers sball not charge City 
an additional charge required to wheel such power to Big Rivers' transmission system. 

-13-
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Exhibitl 

JOINT FACILITIES AGREEMENT 
DEPREDATION METHODOLOGY 

Far purposes of~~on 3.3 of the-Joint Facilities Agreem:ot md the c:almlatj'Jil tbcreunclc-ofthe 
1111I11111i capitDl Carrying C0S1S wr the Green Station FGD System Facilities (the "FGD Facilities"). the 
following depreciation methods unci accouming practices shall be used: 

L EYicring FGD Factlities: The FGD Facilities, as such facilities shall exist as of the date of 
exect,llion of the 1998 AmenQm=nts to Coniracts among tbe City or HendersOn.: Kentucky ("City"), the Cily 
of~ t,JI;iiity Commission ("HUC") (the City and HUC being sometimes COilecti.icJy referred to . 
~-as "aendmon") and Big Rivers Electric Cmporation ("Big Rivers"), !;li_811 oe depreaii\Cd on a 
Slrllighl-)ine basis over an agreed usCfullife of2S years, wiih~on·cmnnmt:irig ~.QfJunc 1, 19'95 
and expiring May 31, 2020. The I)Ct book value of those facilities as afJunc I, 1995 $a,U be S21,675~601 
far purposes of this Agreement. Notwiti)standing the lilxM; described lagguage, Big Rivers.,"Cily,IID_!i iruC 
agree that the abovc-desaibeci depreciation merhodaiogy iind its -cfrcct upOn p~ due by any party sbaii 

· be j!iQ!ipcx:tfve only and sbaii bave no effect relating to uuy payments made prior tO the date of execution a! 
· ~_1998"Amcndments to Counacts . 

2. Additions to. the FGD Facilities. All additions;betu:rm~. improvements imd replac:emerits to 
the FGD Facilities sball be capitalized in IICCOrilaJlce With the pm·ailing Capitalization Guicieliues approVed. 
by ffi!C and theaperatorofBigRiver5' Green generating station as ofthedateofsuch addition, bcttCnm:nt 
or impmvemeut is placed in service. On the date hereof and until o~ agreo..~. ~ ~:Capitalization.-· 
Giridelines~ shall be the capitalization guicleliucs attached hcrero. Those adiliti~ ~. 
impiovezn=l1s or replac:emetus which m: capitalized'imdertbc Capitalizatiou Guidc!ines (t!JC "Capital 
Asset") shsil, farp!Upi!Sil!; afthe~onofthe l!fiUI!8) carryingCOSIS oftheFGD Facilities, be · 
ileprecialed au a Slrlligbt-lirie b~ over the useful life of tbC Capital Asset (which useful life must be afireed 
upon by the parties priOr- to iustall¢on of the Capital Asset); provided~ such u5efullifc sball in no ¢Vent. 
~the useful life of the FGD Facilities as set forth in the !fillSl receui!Y ccmw~ DeP~tio11 Sill~ for 
that facility or-a Depreciation Study for the FGD Facilities which is commissioued bi the Pa,rties, lJPOII i)le . 
re8souable request of a Party, immediately foUowing the installation of such additioi., bcttertuent, 

.impmvcmemorrcplaoemcut. 

3. RetiremeDt from Service. 1C uuy Capital Asset that is a oompolletl1 of~ FGD F;ICilitie5 is 
. . disposed ot: t):Dil)Vcd _or otherwise: ·retired from service as a oousequeuce of \he instalia!iou of a new Capital 
·Asset, then. forpmposes of~d=ti:nniuationoftheannual capital canyingCOSIS oftheFGD FacilitieS, the 

net book value of such retin:d asset, detcmini:d as of the date die new Capital Asset is place!f ~service, sball 
be subttactcd from the oct book value of the FGD F11C11ities as of such date. · 

Attached hereto is a depreciatiou schedule for illustration pUrposes only. The ~ schedll!~ 
illustrates the application of the depreciation methodology provided for herein to a hypathctical set ut facts 
and.is 1!2! intmcfed to establish the actual dep=iatiou schedule for the FGD Facilities, nor is it to be 
interpreted to establish the actual depreciation schedule fQr the FGO Facilities, nor is it to be interpteted to 
establish the IIIIIIlllli capital carrying costs for the FGD Facilities allocable to Station Two. 
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CapitiJization Q.rirn.Jincs 

The Parties hereby agree that these Capitalization Guidelines together with the attached 
Company Policy Number 10 ofBig Rivers, Capitpli7J!!ign ofExoenditures, dated November 30, 
1993 shall constitute the "Capitalization Guidelines" identified in Exhi!lit 2 to the 1998 
Amendmertts and shall serve as the Capitalization Guidelines for the purposes ofExbibit 2. These 
Capitalization Guidelines (mcludiilg without limitation, the attached Company Policy No. 1 0) may 
not be amended, modified or supplemented following the Exeaition Date without the prior 
written consent of each of the Parties. 

The Parties agree that the attached Company Policy No. 10 ofBig Rivers (wbich is 
inco~porated by reference herein) shall serve to amend and supplement the RUS Uniform System 
of Accounts Bulletin 1767B for purposes of the Accounting Practices, and for purposes of any 
determination of whether an eq~enditure shall be a Capital Asset for the purpose of Exhibit 2._ 
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SCOPE: 

POUCY: 

RULES: 

COMPANY POliCY POliCY NUMBER 10 
SUIJECT CapitafiDtion af bpenditares 

PAG£ .1 af 2 

RE-ISSUE DATE 11J38193 

·-
Detennining when to capitaBze an expenditure to '"8edric: Plant In SeMce· account 101.000 as 
opposed to expense in acc:ordance with REA BuUetin 181·1. 

To be capitafized, an Item of property ~be covered by one of the folowing ctassffiCations: 

(A) New Retirement Unl 
(B) Retinlment Unl Replacement 
(C) Retiremert System Addition 
(0) Retir8melt System Replacement 
(E) New M'mr Property ttem 
(F) Minor Property Item Replacement wllh Betterment 
(G) Computer Software and Software Upgrades 

See the corresponc:lnQ lettered paragJaph below for rules governing each case. Stated dollar 
values are after consideration of freight, saies tax. discount, etc. 

CAl New Retirement Unft 

1 . Cost more than $1 ,000 in boier or IUI'bogenerator plant or $500 in other accounts, and 
2. Be rudDy separable and separately useable. and 
3. Have an expected useful life of more than one year. Valves that are requisitioned, 

lnclJcflnQ those lnvenl011ed, whiCh cost more than $1,000 and are over ' in size and 
are not repiacements for an exjstjng system are to be capitalized. (System valve 
replacements are to be charged to mairtenance.) 

(8) Betjremeot Uoft Aeglqment 

1. Cost more than $1,000 in bolter or turbogenerator plant or $500 In other accounts, and 
2 . Be a replacement of a similar retilernent uni or consist of replacing minor property 

Items that total to more than 50% of the existing retirement unit cost. If the 50'% test 
Is met, I is assumed a new retilement unit has been created. Retire 100% of the old 
unit and recaplaize the salvageable portion along wlh the I\8'N minor property 
ilem(s). (The replacement of existng minor property Items costing SO'Yo or less of the 
original retirement unit is to be charged to mairtenara.) 

lCl Betjremert Svstem AdcfJtjoo 

1. Be an adcfltion to or an expansion of a system, and 
2. Cost more than $1,000 in boiler or tulbogenerator plant or $500 in other accounts, arwl 
3. Be of permanent nature, and 
4. Be an fiegraJ part of an existing system. (A system is a grouping of generic or 

interacting items forming a unlfl8d whole. ClassifiCation as a system Is for acc:ou~ 
convenience and enables an effiCient and methodlcal means 10 ac:count for a grouping 
of items which are frequently changing as a resut of adcfllicns and replacemeltS. 
ClassifiCatiOn as a system may be appropriate where specifiC Item identJty Is cfdfiCUI to 
ascertain. FananciaJ Services will make aD system deteminations. When II is eviSent 
that rru~ Items are pulChased on rrultiple raquislions, possibty on cflferert daleS, 
for the same n&1lm project, the capitalization decision shall be based on the total 
project cost.) 
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em BAfirement system Bemacemem 

1. Be an integral part of an existing system, and 
2. Be of permanent nalure, and 

POliCY NUMIU 10 

3. Cost more than SO% of the existing retirement system. If the 50% test is met, it is 
assumed· a new retirement system has been crealed. Retire 1 00% of the old system 
and recapitalize lhe salvageable portion along wilh the new replacement cost. 
(Replacemenl of an existing system costing SO% or Jess of the original system Is to be 
chalged to maintenance.) 

re New MirPr pmperty llem 

1. Minor Prcperty Item not previously eldsting. and 
2. Be of a permanent nature, and 
3. Cost exceeds 25% of the retirement unit of which ft will become a part or $1 o,ooo, 

the smaDer of the two. (Otherwise, the addition of minor property items is 
to be charged.to operatiOns.) 

CF) Minor property ttem Beptacemem wfth Bettermem 

1. Be of a permanent nature, and . . 
2. Result in a substantial betterment with the primary aim of making the p!Operty alfeCii!d 

more useful, more efficient, more durable, or capable of greater capacity. Capilafrze 
the cost In accordance with the NOTE 1, below. 

IGl ComJter Software and Sgflware UPPrade:j 

1. capilalize any .oew software purchase of $1,000 or more H used with a boDer or 
lurbogenerator corqxJter or $500 or more if used for any other computer, as lOng as 
the new SOftware has a useful life of more than one year. 

2. Arry software U!XIrade should be capllarrzed if the cost of the upgrade exceeds 25% of 
the software which il will become a part or $10,000, the smaller of the two. The 
25% must be $1,000 or more if used with a boDer or lurbogenerator computer or $500 
or more H used for any other computer. Tile software upgrade must have a life of 
more than one year. 

In aD cases above excepl (E), the amount capltafrzed is governed by standard accounting 
principles. For (E) above, the amount capitalized is equal to the lflfference between the 
cost of the new minor property Item and the cost of replacement without betterment at 
today's prices. The remaining dollars are fo be d13!ged to maintenance. 

A WOlle order is required when constructing, fabricating, molfdying, installing, or removing 
capital faciDties or equipment. See Estimate Construction Work Order procedure nurrber 
011.21 0.08 for details. 

Excerpts taken from REA Bulletin 181-1 (Page 101-13) and 181-2 [Page 1.) 
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2005 AMENDMENTS TO CONTRACTS 

DATED AS OF APRll.. 1, 2005 

BY AND AMONG 

CITY OF HENDERSON, KENTUCKY, 

CITY OF HENDERSON UTILITY COMMISSION, 

BIG RIVERS ELECTRIC CORPORATION, 

WKE STATION TWO INC., 

AND 

LG&E ENERGY MARKETING INC. 
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2005 AMENDMENTS TO CONTRACTS AMONG 
CITY OF HENDERSON, KENTUCKY, 

CITY OF HENDERSON UTILITY COMMISSION, 
BIG RIVERS ELECTRIC CORPORATION, 

WKE STATION TWO INC. AND 
LG&E ENERGY MARKETING INC. 

These 2005 AMENDMENTS are entered into as of April!, 2005, (the "2005 

Amendments to Contracts") by and among the City of Henderson, Kentucky, a municipal 

corporation and a city of the second class organized under the-laws of the Cortunonwealth of 

Kentucky, of 222 First Street, Henderson Kentucky, 42420, City of Henderson Utility 

Commission, a public body politic and corporate, organized under Kentucky Revised Statutes, 

Section 96.530 and related statutes, of 100 Fifth Street, Henderson, Kentucky 42420 (said City 

and Commission being referred to collectively as "City"), Big Rivers Electric Corporation, a 

rural electric cooperative corporation organized under Chapter 279 of the Kentucky Revised 

Statutes, P .0. Box 24, 201 Third Street, Henderson, Kentucky 42420 ("Big Rivers"), WKE 

Station Two Inc., a Kentucky corporation of 145 North Main Street, Henderson, Kentucky 

42420 ("WKE"), and LG&E Energy Marketing Jnc., an Oklahoma corporation of220 West 

Main Street, Louisville; Kentucky 40202 ("LEM") (collectively, the ''Parties''). 

WITNESSETH 

WHEREAS, (a) the City, Big Rivers, WKE (as assignee of Big Rivers) and LEM 

(as assignee ofWKE) are parties to a Power Sales Contract, as amended (the "Power Sales 

Contract") (WKE and LEM being parties with joint rights, interests and obligations under the 

Power Sales Contract are referred to jointly herein as WKE/LEM), the City, Big-Rivers and 

WKE (as assignee of Big Rivers) are parties to a Power Plant Construction and Operation 

Agreement, as amended (the- "Construction and Operation Agreement") and the City, Big Rivers 
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and WKE (as assignee of Big Rivers) are parties to a Joint Facilities Agreement, as amended (the 

"Joint Facilities Agreement"), each dated as· of August 1, 1970, (the "Power Sales Contract", the 

"Construction and Operation Agreement" and the "Joint Facilities Agreement" collectively 

referred to as the "Agreements''); (b) the Parties are also among the parties to the Station Two 

Agreement (as hereinafter defined); and (c) certain of the Parties are also parties to various other 

agreements relating to the City's Station Two Electric Generating Plant ("Station Two", as 

hereinafter defined) located at a site on the Green River in Henderson County, Kentucky; 

WHEREAS, pursuant to the Station Two Agreement, Big Rivers assigned to 

WKE certain of its rights, title and interests under the Agreements and WKE assumed certain of 

the obligations of Big Rivers under the Agreements, and pursuant to an Assignment and 

Assumption Agreement and Bill of Sale (the "Assignment and Assumption Agreement"), dated 

as of July 14, 1998 (but effective upon the "Closing" on the "Effective Date", each as defined in 

the Station Two Agreement), WKE assigned and transferred to LEM and LEM accepted and 

assumed, the rights and obligations ofWKE under the Power Sales Contract and certain of the 

rights and obligations ofWKE under the Station Two Agreement; 

WHEREAS, the Parties agreed that Station Two should be equipped with a 

selective catalytic reduction system by May, 2004 so as to coniply with applicable provisions of 

the Federal Environmental Protec.tion Agency's 1998 NOx SIP Call (63 ·Fed. Reg. 57356), which 

was promulgated pursuant to Section 110 of the Clean Air Act, 42 U.S.C. 7410, and 

implemented in Kentucky by Regulation 401 KAR 51:160 (such NOx SIP Call, as implemented 

in Kentucky and in effect on the date of these 2005 Amendments to Contracts, being herein 

referred to as the "Current NOx SlP Regulations"); 
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i WHEREAS, the City engaged the services of Bums & McDonnell Engineering 

Company ("Burns & McDonnell") of Kansas City, Missouri to provide consulting engineering 

services in connection with the selective catalytic reduction system, including assisting the City 

in the preparation ofbidding specifications so as to facilitate the City's receipt of public bids for 

the design, acquisition, construction, installation, start-up and testing of the selective catalytic 

reduction system, and has engaged legal counsel and financial advisors to assist the City in 

obtaining financing for its share of the costs of design, acquisition, construction, installation, 

start-up and testing of such system; 

WHEREAS, WKE and/or LEM intend to fund its share (determined as 

hereinafter provided) ofthe costs and expenses associated with the design, acquisition, 

construction, installation, start-up and testing of the selective catalytic reduction system; 

WHEREAS, Bums & McDonnell determined that in order to meet the 

aforementioned Federal and Kentucky regulations for NOx removal at Unit 6 of the City's 

Station One Power Plant ("City's Station One Power Plant", as hereinafter defined) and Station 

Two without modifYing Unit 6 of the. City's Station One Power Plant and without purchasing 

NOx allowances or credits, the City would be required to install at Station Two a selective 

catalytic reduction system capable of removing 7 5% of the NOx emissions from the Station Two 

boilers; 

WHEREAS, at the request ofWKE and Big Rivers, the City has installed a 

selective catalytic reduction system at Station Two having 90% NOx removal capability (the 

"Station Two SCR System" as hereinafte.r defined), whereby WKE and Big Rivers can utilize the 

NOx removal capability of the Station Two SCR System in excess ofthafrequired for 
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compliance by Station Two and Unit 6 of the City's Station One Power Plant (subject to the 

limitations on the City's Station One Power Plant provided for herein) in order to meet WKE's 

and Big Rivers' NOx removal requirements for their other power plants, and WKE/LEM and Big 

Rivers are willing to pay for the incremental capital, operating and maintenance and renewal and 

replacement costs to be incurred·so as to provide and operate and maintain the Station Two SCR 

System at a 90% removal efficiency rather than a 75% removal efficiency (in the case of 

WKEILEM, until the expiration or termination of the Station Two Agreement), upon and subject 

to the terms and conditions set forth in these 2005 Amendments to Contracts and in the 

"Amendatory Station Two Agreement" as hereinafter defined; 

WHEREAS, the Parties (other than Big Rivers), together with certain other 

affiliates ofWKE, have entered into the Agreement for Interim Funding Station Two SCR 

System, dated May 7, 2002, as amended by the First Amendment to Agreement for Interim 

Funding Station Two SCR System dated as of April 1, 2005 (the "Interim Funding Agreement") 

in order to provide for the funding of SCR Capital Costs and certain operations and maintenance 

costs and expensell associated with the Station Two SCR System, in each case pending the 

completion, execution, delivery and effectivene-ss of these 2005 Amendments to Contracts and of 

the Amendatory Station Two Agreement; and 

WHEREAS, the Parties here.to dellire to amend the Power Sales Contract, the 

Construction and Operation Agreement and the Joint Facilities Agreement, as herein provided, in 

order to accommodate the design, acquisition, construction, installation, start-up, testing, use, 

operation, maintenance and funding of the. Station Two SCR System, and in order to implement 

an equitable allocation of the Allotted Allowances in light of the parties' respective contributions 

toward the costs of the Station Two SCR System. 
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NOW, THEREFORE, in order to comply wlth the Current NOx SJP Regulations 
" 

by pro\~ding for the funding, design, acquisition, construcHon, installation; operation and 

maintenance of the Station Two SCR System as a part of Station Two, and to provide for certain 

other matters related to Station Two, and in consideration of the mutual covenants herein 

contained, it is stipulated, covenanted and agreed by and among the Parties hereto that the 

Agreements shall be amended and supplemented as follows effective as and when expressly 

provided in Section 601 of these 2005 Ap)C!Jdments to Contracts (but not before). 

!. CERTAIN DEF1NED TERMS IN THE AGREEMENTS 

Section !OJ "Station Two" as defined in Section 2.2 of the Power Sales 

Contract and Sedion 2.2 of the Construction and Operation Agreement and as used in the 

Joint Facilities Agreement is redefined to read as follows: 

"Station Two: City's 350-megawatt generating station (rated on 

the date of the 2005 Amendments to Contracts at 3 1 2 MW net send 

out capability), located at a site on tbf:' Green River in Henderson 

County, Kentucky, and, to the extent furnished and owned by City, 

all auxiliary facilities, joint use facilities and related facilities, 

renewals, replacements, additions, expansions and improvements 

thereto, including the Station Two FGD System added thereto and 
. " 

the Station Two SCR Syst~ut excluding the City's 

Transmission and Transformation Facilities as herein defined, and 

excluding facilities fumisl1ed and owned by Big Rivers. The 

location of Station Two, including the Station Two SCR System, is 
r" I ·' 
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shown in Exhibit A l to the Power Sales Contract and the 

Construction and Operation Agreement (as added by the 2005 

Amendments to Contracts) attached hereto and reference is made 

to Exhibits J and 2 of the Cross-Grants ofRights of Access and 

Easements, dated July 20, 1993, by the City and Big Rivers for the 

location of the Station Two FGD System and the joint use and 

related facilities with respect to Station Two as owned by the City, 

and those furnished and owned by Big Rivers .. 

Section 102 The. terms "Station Two Bonds" or "Bonds" as used in the 

Agreements and defined in Section 2.9 of the Power Sales Contract and Section 2.9 of the 

Construction and Operation Agreement are redefined to read as follows: 

"Station Two Bonds" or "Bonds" shall mean bonds, if any, 

authorized and i~sued by the City subsequent to the date of the 

2005 Amendments to Contracts, with the prior written approval of 

Big Rivers (and, during the term of the Station Two Agreement, of 

WKE and LEM), in order to finance any major repairs, renewals or 

replacements of Station Two or m!\ior additions or improvements 

thereto; provided, that the Station Two Bonds or Bonds shall not 

be deemed to include: (a) the City's Electric Light and Power 

Refunding Revenue Bonds, Station Two Series, Dated as of March 

l, 1973 (which bonds have been paid, defeased or redeemed prior 

to the date hereof); or (b) any other bonds or other evidences of · 

indebtedness issued by or for the City, or otherwise guaranteed or 
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secured by the City or its assets or properties, including its 

municipal electric system; for the purpose of financing or funding 

only the City's share or any'portion thereof of any costs or 

expenses associated with the Station Two SCR System or Station 

Two. 

Section 103 "Bond Ordinance" as defined in Seetion 2.8 of the Construction 

and Operation Agre.ement and Section 2.8 of the Power Sales Contract is redefined to read as 

follows: 

"Bond Ordinance" shall mean any bond ordinance or any 

supplements or amendments to a bond ordinance, adopted by the 

City subsequent to the date of the 2005 Amendments to Contracts 

authorizing any Station Two Bonds, which ordinance and each 

such supplement and amendment shall have received the written 

approval of Big Rivers (and, if adopted during the term of the 

Station Two Agreement, WKE and LEM). 

Section 104 Section 2 of the Power Sales Contract and Section 2 of the 

Construction and Operation Agreement are amended by adding thereto the following: 

"2.12 "Actual Station Two Generation Share" shall mean, for a 

NOx Season (or a portion thereof), with respect to the City or Big 

Rivers (or WKE/LEM as assignee of Big Rivers), respectively, the . 

net energy (MW hrs) actually generated by Station Two and taken 

by the City or Big Rivers (or WKEILEM, as assignee of Big 
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Rivers), as the case may be, for such NOx Season (or portion 

thereof) divided by the Actual Net Station Two Generation for 

such NOx Season (or portion thereof). 

2.13 "Actual Hours ln NOx Season" shall mean, for a NOx 

Season (or a portion thereof), the product of the number of days in 

such NOx Season (or portion thereof) multiplied by 24. 

2.14 "Actual Net Station Two Generation" shalJ mean, for a NOx 

Season (or a portion thereof), the total amount of net energy (MW 

hrs) actually generated by both generating units of Station Two 

during such NOx Season (or portion thereof). 

"2.15 "Allocable SCR Co~ts" shall mean, (A) with respect to 

capacity charges for a Monthly Billing Period payable by Big 

Rivers (or by WKE/LEM as Big Rivers' assignee) pursuant to 

Section 6 of the Power Sales Contnict: (i) the SCR Ammonia Costs 

for such Monthly Billing Period as allocated to Big Rivers (or 

WKE/LEM as Big Rivers' assignee) in accordance with Section 

6.2 (a) ofthe Power Sales Contract, and (ii) the portion of the SCR 

Catalyst Acquisition Costs for such Monthly Billing Period as 

allocated to Big Rivers in accordance with Section 6.2(b) of the 

Power Sales Contract, or (B) with respect to the capacity charges 

for a Contract Year, the aggregate of the SCR Ammonia Costs for 

such Contract Year and the. SCR Catalyst Acquisition Costs with 
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respect to a Catalyst Layer acquired during such Contract Year. 

Allocable SCR Costs shall not include any SCR Capital Costs. 

2.16 "Allotted Allowances" shall mean, for a NOx Season, the 

NOx allowances and emission credits allotted to Stati<:m Two 

pursuant to the applicable Federal and Kentucky NOx Regulations 

for such NOx Season. 

2.17 "Alternate Fuel" ~hall mean, with respect to a particular 

Catalyst Layer, fuel that (a) does not qualify as Base Coal, (b) is 

designated by a Party to be used in connection with such Catalyst 

' 
Layer as provided in the contract with the vendor of such Catalyst 

Layer, and (c) is pennitted to be used by that Party without 

rendering ineffective (in whole or in part) or materially adversely 

affecting the vendor's guarantee or warranty with respect to that 

Catalyst Layer set forth in such vendor contract. 

2.18 "Alternate Fuel Differential Amount" shall mean, with 

respect to a particular Catalyst Layer, the an1ount of the differential 

with respect to the purchase price of such Catalyst Layer, as set 

forth ii1 the successful bid by the vendor of such Catalyst Layer, 

attributable to any designation by Big Rivers (or WKEILEM as 

Big Rivers' assignee) or the City of its use of Alternate Fuel with 

respect to such Catalyst Layer. 

) 2.19 "Amendatory Station Two Agreement" shall mean the 
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Amendatory Agreement, dated as of April I, 2005, among the 

City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp. 

and WKE Corp., but only to the extent that agreement shall have 

become effective and enforceable in accordance with its tenns. 

2.20 "Average Station Two Capacity Share" shall mean, for a 

NOx Season, with respect to the City or Big Rivers (or WKE/LEM 

as assignee of Big Rivers), respectively, (i) in the event that the . 

City's 6r Big Rivers' (or WKE's or LEM's, as assignee of Big 

Rivers), as the case may be, sh~e of Total Capacity (determined as 

provided in Section 3 of the Power Sales Contract) changes during 

such NOx Season, the decimal share (rounded to 4 places) of Total 

Capacity obtained by dividing (A) the sum of(x) the product 

obtained by multiplying the number ofMWs of the City's or Big 

Rivers' (or WKE's or LEM's, as assignee of Big Rivers), as the 

case may be, share of such Total Capacity by the number of days 

in the period of such NOx Season during which such share shall be 

in effect and (y) the product obtaine.d by multiplying the number of 

MWs of the City's or Big Rivers' (or WKE's or LEM's, as 

assignee of Big Rivers), as the case may be, share of such Total 

Capacity in effect for the other period of such NOx Season by the 

number of days in such period, by (B) the product obtained by 

multiplying the number ofMWs of the Total Capacity for such 

NOx Season by the number of days in such NOx Season; or (ii) in 

NY 145432730.6 (:862202.14) 10 



• 

( 

the event that the City's or Big Rivers' (or WKE's or LEM's, as 

assignee of Big Rivers), as the case may be, share of Total 

Capacity (determined as provided in Section 3 of the Power Sales 

Contract) does not change during such NOx Season, the City's or 

Big Rivers' (or WKE's or LEM's, as assignee ofBig Rivers), as 

the case may be, decimal share of such Total Capacity for such 

NOx Season. 

2.21 "Base Coal" shall mean coal having specifications falling 

within the ranges set forth on Exhibit A2 attached hereto. · 

2.22 "Base. NOx Removal" shall mean, for a NOx Season, a 

removal of75% of the Station Two SCR Jnlet NOx Tons during 

such NOx Season through the use of the Station Two SCR System. 

2.23 "Big Rivers' Creditors' Subordination Agreement" shall 

mean the Agreement dated as of April I, 2005, among Big Rivers 

and the. United States of America, acting through the Administrator 

of the Rural Utilities Service, Ambac Assurance Corporation, the 

National Rural Utilities Cooperative Finance Corporation, Credit 

Suisse First Boston, acting by and through its New York Branch, 

US Bank National Association, as trustee under the Trust hidenture 

dated as of Augnstl, 2001, Ambac Credit Products, LLC, 

Bluegrass Leasing, Fleet Real Estate, lnc., AME Investments, 

LLC, CoBank, ACB, AME Asset Funding, LLC, AMBAC Credit 
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Products, LLC, the City of Henderson, Kentucky, the City of 

Henderson Utility Commission, Western Kentucky Energy Corp., 

WKE Station Two, Inc., LG&E Energy Marketing Inc., WKE 

Corp., and PBR-1 Statutory Trust, PBR-2 Statutory Trust, PBR-3 

Statutory Trust, FBR-1 Statutory Trust, FBR-2 Statutory Trust, 

PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-1 OP Statutory Trust and FBR-2 OP 

Statutory Trust, in each case, acting through State Street Bank and 

Trust Company, National Association as the same may be 

amended in accordance with its terms. 

2.24 "Big Rivers' Easement" shall.mean the Grant of Rights and 

of Easements, dated as of April 1, 2005, between and among Big 

Rivers, Western Kentucky Energy Corp. and the City as the same 

may be amended in accordance with its terms. 

2.25 "Catalyst Failure" sha11 mean, with respect to a particular 

Catalyst Layer, the failure of such Catalyst Layer to meet the 

Guaranteed Life Cycle (as defined in Exhibit E to the Power Sales 

Contract as added by the. 2005 Amendments to Contracts and 

attached hereto) thereof due to the use of fuel having 

characteristics not permitted to be used witho~t rendering 

ineffective (in whole. or in part) or materia11y adversely affecting 

the guarantee or warranty of the vendor of such Catalyst Layer. 
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2.26 "Catalyst L~yer" shall menn the initial third layer of catalyst 

to be installed in the Station Two SCR System at a time subsequent 

to the effectiveness of all f>rovisions of the 2005 Amendments to 

Contracts, and each replac:ement layer of catalyst to be installed in 

the Station Two SCR System. 

22.1· "Catalyst :Refund Payment" shall menn, with respect to a 

Party and a particular Catalyst Layer, the refund payment by such 

Party with respect to such Caialyst Layer provided for in Section 

IV ofExhibit E to th~ Power Sales Contract (as added by the 2005 

Amendments to Contracts and attached hereto) and payable in 

accordance with Section 6.8 of the Power Sales Contract. 

2.28 "City Actual Load Factor" shall mean, for a NOx Season, the 

net energy {in MWh) actually J?enerated by Station Two and taken 
-:--........~----

by the City for such NOx Season, divided by the product obiained -----
by multiplying (i) the Actual Hours hi NOx Season for such NOx 

Season by (ii) the product of the Total Capacity multiplied by the 

City's Average Station Two Capacity Share for such NOx Season. 

2.29 "City Ex cells Allowances" shall menn, for any NOx Season 

with respect to whiclJ there shall be a City Reduction Generation 

Amount (it being undr.rstood that there shall be no City Excess 

Allowances in the event there is no City Reduction Generation . 

· Amount for the relevan1 NOx Season), the product obtained by 
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multiplying the City Reduction Generation Amount for such NOx 

Season by a fraction (i) the numerator of which is the number of 

Station Two Allocated Allowances for such NOx Season that 

would have been required to comply with applicable Federal and 

Kentucky NOx Regulations if the Station Two Stack NOx 

Emissions for such NOx Season had been in an amount that would 

have resulted from the application of the SCR Design NOx 

Removal to the Station Two SCR Inlet NOx Tons for such NOx 

Season and (ii) the denominator of which is the net energy (MWh) 

actually generated by Station Two for such NOx Season. 

Notwithstanding the forgoing, in the event of a complete outage of 

both generating units of Station Two throughout such NOx Season, 

the City's -Excess Allowances for such NOx Season would equal 

the City's Average Station Two Capacity Share for such NOx 

Season of the Jesser of (A) all Allotted Allowances for that NOx 

Season or (B) the number of Station Two Allocated Allowances 

for that NOx Season required so that 85% of the Station Two Stack 

NOx Emissions that would result by multiplying the Station Two· 

::;:tandard SCR Inlet NOx 1 ons by one (I) minus the SCR Design 

NOx Removal would comply with the applicable Federal and 

Kentucky NOx Regulations. 

2.30 "City Reduction Generation Amount" shall mean (and shall 

only have relevance), for any NOx Season with respect to which 
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the City Actual Load Factor is less than the City Standard Load 

Factor for such NOx Season, an amount of Station Two generation 

(MW hrs) equal to (i) 85% of the maximum amount of generation 

(MW hrs) associated with the City's Average Station Two 

Capacity Share of the Total Capacity for such NOx Season 

multiplied by (ii) the decimal obtained by divit;;; 

difference between the City Standard Load Factor h. 

Sea~on and the City Actual Load Factor for such NOx Season, .. _ 

(y) the City Standard Load Factor for such NOx Season. 

2.31 "City's Station One Power Plant" shall mean the City's 

Station One Electric Generating Plant located on a site on the Ohio 

River in Henderson, Kentucky, consisting ofUnit I with a 

nameplate rating of I ,230 kW; Unit 2 with a nameplate rating of 

I ,230 kW; Unit 3 with a nameplate rating of 5,000 kW; Unit 4 

with a nameplate rating of 5,000 kW; Unit 5 with a nameplate 

rating of 12,650 kW; and Unit 6 with a nameplate rating of29,091 

kW (and for purposes of the 2005 Amendments to Contracts, a 

rated net capacity (after station use) of26 MW. 

2.32 "City's Station One Rated Capacity" shall mean the rated net 

capacity (after station use) ofUnit 6 of the City's Station One 

Power Plant as of the date of the. 2005 Amendments to Contracts, 

which the Parties agree is 26MW, together with the energy 

associated with such rated capacity. 
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2.33 "City Standard Load Factor'' shall mean, for any NOx 

Season, 85%. 

2.34 "Construction and Operation Agreement" shall mean the 

Power Plant Construction and Operation Agreement, dated August 

I, 1970, as amended, among the City, Big Rivers and WKE (as 

assignee of Big Rivers). 

2.35 "Federal and Kentucky NOx Regulations" shall mean th~ 

Current NOx SIP Regulations, as the same may be hereafter 

approved, modified or supplemented by regulations or other action 

of the Federal Environmental Protection Agency, including, 

without limitation, any modification that results in a reduction or 

an increase in the NOx allowances or emission credits allotted to 

Station Two or Unit 6 of the City's Station One Power Plant, or 

otherwise amended, modified or supplemented, an·d shall include 

any laws, rules or regulations enacted, issued or adopted in lieu of 

any of the foregoing, but only to the extent they regulate or restrict 

NOx emissions. 

2.36 "Guarantor's Consent and Acknowledgement" shalf mean the 

Consent and Acknowledgement dated as of April 1,2005, by 

LG&E Energy LLC (successor by merger with LG&E Energy 

Corp.)., as Guarantor under the Guarantee Agreement [Station 

Two Obligations], dated July 15, 1998, by and among LG&E 
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Energy LLC., the City of Henderson and the City of Henderson 

Utility Commission. 

2.37. "Index Rate" shall mean 5%. 

2.38 "NOx Season" shall mean that period during each year that is 

defined as the ''NOx Season" for such year under applicable 

Federal and Kentucky NOx Regulations and shall be deemed to 

include any applicable portion of a NOx Season. Reference to a 

NOx Season for a Contract Year shaH mean the period consisting 

of those months of the Contract Year included within such NOx 

Season, and in the. event that a Contract Year includes portions of 

two separate NOx Seasons, shall mean the periods that consist of 

those months of the Contract Year within each such ponion of 

each NOx Season within such Contract Year. 

2.39 "Outstanding" as used with respect to any Station Two 

Bonds, shall have the same meaning as set forth for such tenn in· 

the Bond Ordinance authorizing such Station Two Bonds. 

2.40 "Reagents" shall mean (i) the lime used in operation of the 

StationTwo Flue Gas Desulfurization System and (ii) such other 

minerals, materials, supplie.s or substances for Station Two that the 

parties to the Power Sales Contract may determine to constitute a 

"Reagent", such determination to be evidenced by a written 

instrument which shall set forth the basis on which Big Rivers and 

N¥145432730.6 (:862202.14) 17 



tht:' City (or WKE/LEM as applicable) shall each supply such 

Reagent. 

2.41 "SCR Ammonia Costs" shall mean, (A) with respect to 

capacity charges for a Monthly Billing Period payable by Big 

Rivers (or WKE/LEM as Big Rivers' assignee) pursuant to Section 

6 of the Power Sales Contract, the costs of the ammonia used in the 

operation of the Station Two SCR System as allocated to Big 

Rivers (or WKE/LEM·as Big Rivers' assignee) in accordance with 

Se.ction 6.2(a) of the Power Sales Contract for such Monthly 

Billing Period (other than costs for ammonia for the initial start-up 

and testing ofthe. Station Two SCR System, which are treated as 

SCR Capital Costs), including, without limitation, storage and 

handling costs allocable to such ammonia, or (B) with respect to 

capacity charges for a Contract Year, the aggregate of such costs of 

the ammonia used in the operation of the Station Two SCR System 

during such Contract Year. 

2.42 "SCR Amortized Capital Cost per MW" shall mean, for the 

initial Contract Year beginning June 1, 2004 and for each of the 

next nineteen (19) Contract Years following such initial Contract 

Year, (i) an amount equal to the armual debt service that would 

accrue during such Contract Year with respect to a bond issue in a 

principal amount equal to the total amount of SCR Capital Costs 

(exclusive of the SCR Capital Overcontrol Amount and the amount 
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of$123,584 attributable to the use of Alternate Fuel with respect to 

the two initial catalyst layers of the Station Two SCR System by 

WKE/LEM or Big Rivers) bearing interest at a rate equal to the 

Index Rate, payable over 20 years with level annual debt service, 

divided by (ii) the number ofMWs of the Total Capacity of Station 

Two as determined for such Contract Year pursuant to Section 3.6 

of the Power Sales Contract. 

2.43 "SCR Capital Costs" shall mean all capitalized costs and 

expe.nses associated with the original design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System (exclusive of the SCR Capital Overcontrol Amount 

and the amount of $123,584 attributable to the use of Alternate 

Fuel with respect to the two initial catalyst layers of the Station 

Two SCR System by WKEILEM or Big Rivers), including 

applicable out-of-pocket costs of the. Parties as provided in Section 

4.20(e) of the Construction and Operation Agreement, and 

including the costs thereof payable pursuant to the Interim Funding 

Agreement, whether funded by the City, Big Rivers or WKE, and 

including the costs of the catalyst initially installed with respect to 

the Station Two SCR System and the ammonia supplies required 

for initial start-up and testing of the Station Two SCR System. 

2.44 "SCR Capital Cost Share" shall mean, in the case of Big 

Rivers (or WKE as Big Rivers' assignee) 0.6955 and, in the case of 
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the City, 0.3045. 

2.45 "SCR Capital Overcontrol Amount" shall mean the 

difference (which the Parties agree is $778,435), based on the 

public bids received by the City ·with respect to the SCR Contract 

for the design, acquisition, construction, installation, start-up and 

testing of the Station Two SCR System, between (i) the amount of 

the lowest bid acceptable to the Parties for the components of a 

selective catalytic reduetion system of Station Two capable of 
. 

removing 75% of the Station Two NOx emissions assuming the 

use of Base Coal, and (ii) the amount of the bid in fact accepted by 

the City with the consent of the. other Parties for the components of 

the Station Two SCR System capable ofremoving 90% of the 

Station Two NOx emissions assuming the use of Base Coal, as 

such difference (that is, the $778,435) shall be adjusted to give 

effect to any change orders approved by the Parties and provided 

to the contractor under the SCR Contract, assuming that the 

amount of each such change order shall be allocated to the 75% 

NOx removal capability system and the Station Two SCR System, 

respectively, in the same proportion as (x) the amount of such bid 

acceptable with respect to the 75% NOx removal system bears to 

(y) the amount of such bid in fact accepted with respect to the 

Station Two SCR System (it being agreed by the Parties that in ihe 

case of each change. order such adjustment (whether an increase or 
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a decrease) to the "SCR Capital Overcontrol Amount" shall be 

equal to 2.22% of the increase or decrease in the contract price 

given effect by such change order). 

2.46 "SCR Catalyst Acquisition Costs" shall mean, with respect to 

a Catalyst Layer, (A) with respect to capacity charges for any 

Monthly Billing Period payable by Big Rivers (or WKEILEM as 

Big Rivers' assignee) pursuant to Section 6 of the Power Sales 

Contract, the portion of the purchase price for such Catalyst Layer, 

the relevant Alternate Fuel Differential Amount (if any) with 

respect to that Catalyst Layer, and the portion of the cost of 

materials and labor associated with the installation of such Catalyst 

Layer and the costs of removal and disposal of the catalyst layer 

being replaced by such Catalyst Layer (if any), provided that such 

removal and disposal costs shall be offset as provided in Section 

6.9 of the Power Sales Contract (as added by the 2005 

Amendments to Contracts) by any amount received in colinection 

with the sale or disposal of such catalyst layer being replaced, in 

each case as allocated for such Monthly Billing Period to Big 

Rivers (or WKE/LEM as assignee of Big Rivers) pursuant to 

Section 6.2(b) of the Power Sales Contract, or (B) with respect to 

capacity charges for a Contract Year, the-aggregate of the 

purchase price for such Catalyst Layer, any Alternate Fuel 

Differential Amount (regardless of the Party responsible for the 
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same) and the other costs of such Catalyst Layer, including the 

costs of removal and disposal of the catalyst layer being replaced, 

as incurred during such Contract Year, provided that such removal 

and disposal eosts shall be. offset as provided in Section 6.9 of the 

Power Sales Contract (as added by the2005 Amendments to 

Contracts) by any amount received in connection with the sale or 

disposal of such catalyst layer being replaced, SCR Catalyst 

Acquisition Cost.• shall not include costs of operation or 

maintenance of an installed Catalyst Layer or, except as otherwise 

provided in Se~tion JV(D) ofExhibit'E to the Power Sales 

Contraet (as added by the 2005 Amendments to Contracts and 

attached hereto), costs of a Catalyst Dispute Resolution Procedure 

(as defined in the aforesaid Exhibit E), all of which costs shall 

constitute costs associated with the operation and maintenance of 

Station Two under Section 6.3 of the Power Sales Contract. SCR 

Catalyst Acquisition Costs shall not include any SCR Capital 

Costs. 

2.47 "SCR Contract" shall mean the (i) Contract SCR-01 SCR 

Equipll!ent and Erection, dated as of July 9, 2002, entered into by 

the City with the successful bidder, as the same may be amended 

with the prior written consent of Big Rivers and, during the term of 

the Station Two Agreement, WKE, and (ii) the Contract SCR-02 

Foundation, dated October 7, 2002, entered into by the City and 
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the successful bidder, as the same may be amended with the prior 

written consent of Big Rivers and, during the term of the Station 

Two Agreement, WKE. 

2.48 "SCR Design NOx Removal" shall mean .90. 

2.49 "Station One Unit 6 Allotted Allowance" shall mean, for a 

NOx Season, the NOx allowances and emissions credits allotted to 

Unit 6 of the City's Station One Power Plant pursuant to the 

applicable Federal and KentuckyNOx Regulations for such NOx 

Season. 

2.50 "Station One Unit 6 Stack NOx Emissions" shall mean, for a. 

NOx Season, the amount ofNOx emissions from Unit 6 of the 

City's Station One Power Plant corresponding with the actual 

generation of energy by Unit 6 during such NOx Season (but in no 

event greater than the NOx emissionS associated with the use and 

operation of Unit 6 of the City's Station One Power Plant at the 

City's Station One Power Plant Rated Capacity plus three (3) MWs 

of station use), as measured by the Station One Unit 6 Certifietl 

Continuous Emissions Monitoring System. 

2.51 "Station Two Agreement" shall mean the Agreement and 

Amendments to Agreements, dated as of July 15, 1998, among the 

City, Big Rivers, WKE, LEM, Western Kentucky Energy Corp. 

and WKE Corp., as heretofore amended and as amended by the 
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2.55 "Station Two Stack NOx Emissions" shall mean, for a NOx 

Season, the amount of the Station Two NOx emissions as 

measured by the Station Two Certified Continuous Emissions 

Monitoring Systems pursuant to the applicable Federal and 

Kentucky NOx Regulations. 

2.56 "Station Two Standard SCR fulet NOx Tons" shall mean, for 

a NOx Season, 2,800 NOx tons. 

2.57 "Total Capacity'' shall mean, with respect to Station Two, the 

Total Capacity as defined in Sectioil3.6 of the Power Sales 

Contract. 

II. CONSTRUCTION AND OPERATION AGREEMENT 

Section201 Section 3 of the Constroction and Operation Agreement is 

amended by adding thereto the following: 

"3.3 Big Rivers will transfer and convey to the City easements on 

land lying adjacent to the Station Two plant site in order to permit 

the constroction, operation and maintenance thereon of certain 

portions of the Station Two SCR System, including the SCR 

reactors and the ammonia storage facility, and the auxiliary 

building, together with any additional rights and easements to the 

City required for the const:J:uction, operation, maintenance and 

removal of auxiliary facilities required in connection therewith and 

for access thereto, all in accordance with the Big Rivers' 
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Easement. 

Section 202 Se.ction 4 of the Construction and Operation Agreement is 

amended by adding thereto the following: 

"4. 12 Tile City, with the approval of Big Rivers (and WKE, as 

assignee of Big Rivers), awarded the SCR Contract and such other 

contracts with the selected contractors or vendors of the Station 

Two SCR System as are necessary for the design, acquisition, 

construction, installation, startup and testing of the Station Two 

SCR System, and will diligently pursue under the terms of such 

contrac.ts such design, acquisition, construction, installation, 

startup and testing of the Station Two SCR System consistent with 

prudent u@ty practices and will perform and discharge its 

obligations under such contracts. Big Rivers (and WKE, as 

assignee of Big Rivers) and the City agree to coordinate their 

respective use, operation and maintenance of Station Two so as to 

reasonably facilitate any remaining design, ac9uisition, 

construction, installation, start-up or testing of the Station Two 

SCR System that may be required following the effectiveness of all 

provisions of the 2 005 Amendments to Contracts. Tile City agrees 

to use its commercially reasonable efforts to cause its vendors and 

contractors to undertake such work in a manner consistent with the 

contracts therefor that minimizes any adverse effects on the use, 

operation and maintenance of Station Two. SCR Capital Costs 
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shall be funded by th<- City and WKE (and Big Rivers in the event 

the Station Two Agreement is tenninated, subject to the limitations 

set forth in the Agreements), in the manner set forth in Section 

4.20 of the Construction and Operation Agreement. The City shall 

use its commercially reasonable efforts to obtain and maintain the 

necessary pennits and other governmental and third-party 

approvals for the design, acquisition, construction, installation, 

start-up, testing, use, operation and maintenance of the Station 

Two SCR System, and Big: Rivers (and WKE, as assignee of Big 

Rivers) shall seek any such additional permits and approvals as are 

· ... required of it. The Parties hereto agree that they shall use their 

commercially reasonable. efforts to operate and maintain Station 

Two so as to comply with the vendor's recommendations provided 

in the SCR Contract as to the Station Two SCR System, or as 

provided in the successful bid for the design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System, in either case with respect to meeting its perfonnance 

guarantees and warranties, ex·cept to the extent emergency 

conditions exist which require the operation or maintenance of 

Station Two in a contrary manner. WKE will obtain and maintain 

adequate builder's risk insurance, boiler and machinery and other 

insurance required to be maintained by the City under the SCR 

Contract, and the City, Big Rivers and WKE shall be named as 
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additional insureds or loss payees (as their interest may appear) as 

provided in the SCR Contract covering the complete construction 

and installation of the Station Two SCR System. Any additional 

cost of such insurance shall be included as part of SCR Capital 

Costs. The City agrees to afford Big Rivers and WKE reasonable 

access to all plans, specifications and contracts for and to furnish 

copies of any required or permitted notices to or from any 

contractor or vendor relating to the design, construction, 

acquisition, installation, start-up, testing, operation and 

maintenance of the Station Two SCR System. The City shall 

obtain the prior written approval of Big Rivers and WKE (which 

approval shall not be unreasonably withheld, conditioned or 

delayed) regarding any material changes to such plans, 

spec.ifications or contracts and for the approval or acceptance by 

the. City pursuant to such contracts of the completion or 

commercial operation of any material component or aspect of the 

Station Two SCR System, and shall generally consult with Big 

Rivers and WKE and allow them to reasonably participate in all 

meetings, inspections, tests and audits with such contractors and 

vendors with respect to the design, construction, acquisition, 

installation, start-up and testing of the Station Two SCR System. 

The City shall also obtain the written approval ofWKE and Big 

Rivers (such approval not to be unreasonably withheld, 
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conditioned or delayed) prior to any exercise by the City of any 

right that it may have to terminate or suspend any contract with 

any such vendor or contractor relative to the Station Two SCR 

System or to undertake to correct or repair any defective or non

conforming work or components thereof that may have been 

undertaken or performed by any vendor or contractor or to 

complete any uncompleted work by such vendor or contractor with 

respect to the Station Two SCR System. 

4.13 The City has employed the services of Bums & McDonnell 

to provide consulting services during the design, acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System. The City agrees to promptly provide to Big Rivers 

and WKE copies of all reports, analyses and other information that 

may be generated or provided by Bums & McDonnell to the City 

in connection with their consulting services with respect to !he 

Station Two SCR System (including, without !.imitation, those 

generated or provided prior to the effective date of all provisions of 

the 2005 Amendments to Contracts) and agrees to cause such 

consultants to afford Big Rivers and WKE reasonable access to 

their relevant representatives for the purpose of obtaining follow

up or additional information regarding their services, the results 

thereof and the Station Two SCR System generally. 

4.14. SCR Ammonia Costs and SCR Catalyst Acquisition Costs 

NY145432730.6 (:862202.14) 29 



' ' ' 

.' 

will be recordetlby Big Rivers (or WKE as assignee of Big Rivers) 

so as to identify those Costs on a Contract Year and a month by 

month basis, separate and apart from the other costs and expenses 

incurred in the operation and maintenance of Station Two. 

4.15 The City, WKE and Big Rivers have used their respective 

commercially reasonable efforts, consistent with their respective 

obligations under the 2005 Amendments to Contracts, so that the 

design, acquisition, construction, installation, start-up and testing 

of the Station Two SCR System met the compliance dates with. 

respect to NOx emissions required by the Federal and Kentucky 

NOx Regulations applicable thereto, and the reasonable costs of 

such actions (except as otherwise provided in Section 4.20(e) 

be.low) shall constitute SCRCapital Costs. 

4.! 6 [Reserved] 

4.17 The Parties agree that all Allotted Allowances for a NOx 

Season (as prorated for any applicable portion of a NOx Season) 

shall be allocated and applied in order of priority as follows 

(absent the written agre.ement of the City, WKE, LEM and Big 

Rivers to the contrary), and no Party shall be entitled to use (or 

claim any right to use) such Allotted Allowances in a manner 

contrary to such allocation and application nor shall any Party 

cause or instruct the Station Two Designated Representative to use 
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such Allotted Allowances in a manner contrary to such allocation 

and application: 

(a) Such Allotted Allowances shall first be allocated for 

the benefit of the City, WKE and, following the expiration or 

terminatiqn of the Station Two Agreement, Big Rivers and applied 

to Station Two Stack NOx Emissions for such NOx Season in an 

amoimt equal to the Station Two Allocated Allowances for such 

NOx Season. 

(b) Such Allotted Allowances shall next be allocated, but 

only to the extent of the amount remaining after the allocation 

thereof in the amounts provided pursuant to subsection (a) above, 

to and become the property of the City in an amount equal to the 

City Excess Allowances, if any, for such NOx Season. The City 

shall be entitled to use, apply, allocate or dispose of the City 

Excess Allowances allocated pnrsuant to this subsection (b) in any 

manner and for any purpose deemed appropriate by it (and · 

permissible under applicable laws, rules and regulations), without 

accounting for the same to any other Party. 

(c) Such Allotted Allowances shall next be allocated, but 

. only to the extent of the amount remaining after the allocation 

thereof in the amounts provided pursuant to subsection (a) above 

and in the amounts, if any, provided pursuant to subsection (b) 
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above, and applied to the Station One Unit 6 Stack NOJt Emissions 

so that, after the application by the City to the Station One Unit 6 

Stack NOx Emissions of an amount ofNOx allowances or 

emission credits (from whatever source, but excluding Allotted 

Allowances other than City Excess Allowances) equal to the 

Station One Unit 6 Allotted Allowances for such NOx Season, the 

Station One Unit 6 Stack NOx Emissions for such NOx Season 

will be in compliance with the applicable Federal and Kentucky 

NOx Regulations (it being understood that for the purpose of 

determining the Allotted Allowances (if any) to be allocated 

pursuant to this subsection (c), an amount ofNOx allowances and 

emissions credits (from whatever source, but excluding .Allotted 

Allowances other than City Excess Allowances) equal to the 

Station One Unit 6 Allotted Allowances for that NOx Season shall 

be deemed to have been first applied to the Station One Unit 6 

Stack NOx Emissions, whether or not the Station One Unit 6 

Allotted Allowances or any other NOx allowances and emissions 

credits are in fact applied to the Station One Unit 6 Stack NOx 

Emissions); provided that the Allotted Allowances allocated 

pursuant to this subsection (c) shaJl not exceed 40 allowances or 

emissions credits (it being understood and agreed by the Parties 

that the portion of such 40 allowances or emissions credits not so 

required for the compliance of the Station One Unit 6 Stack NOx 
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Emissions for such NOx Season, after the application of an amount 

of NOx allowances or emissions credits eqmil to the Station One 

Unit 6 Allotted Allowances for such NOx Season, shall be 

available to WKE or Big Rivers (as applicable) pursuant to 

Subsection (d) below). 

(d) Such Allotted Allowances shall next be allocated, but 

only to the extent of the amount remaining after allocation thereof 

in the amounts provided pursuant to subsection (a) above, and in 

the amounts, if any, provided pursuant to subsections (b) and (c) 

above, to and become property ofWKE and, following the term of 

the Station Two Agreement (and as prorated for any applicable 

portion of a NOx Season), shall be allocated to and become the 

property of Big Rivers. WKE or Big Rivers, as applicable, shall be 

entitled to use, apply, allocate or dispose of such Allotted 

Allowances allocated as provided in this subsection (d) in any 

manner or for any purpose deemed appropriate by it (and 

permissible under applicable laws, rules or regulations), without 

accounting for the same to any other Party, including without 

limitation, using or applying the same in connection with or in 

support of the use or operation of any other power generation 

facilities that are owned or operated by WKE or Big Rivers, as 

applicable, except as otherwise provided in the Amendatory 

Station Two Agreement. The Parties acknowledge that WKE's 
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right to receive or utilize such Allotted Allowances for NOx 

Seasons (or portions thereof) following tbe term of the Station Two 

Agreement shall cease upon the expiration or tennination of the 

Station Two Agreement, and that Big Rivers' right to receive and 

utilize the same shall thereafter continue throughout the tenn of the 

Consttuction and Operation Agreement. 

(e) Exhibit C to the Construction and Operation 

Agreement (as added by the 2005 Amendments to Contracts) 

attached hereto sets forth an example of the calculations pertaining 

to the allocation and application of A1lotted Allowances for an 

asswned year in accordance with subsections (a), (b), (c) .and (d) 

above. 

(f) It is understood that in the event Big Rivers (or WK.E or 

LEM. as assignee of Big Rivers) exercises its right under Section 

3.8 of the Power Sales Contract to purchase Excess Henderson 

Energy or en.crgy assocjated with Excess Henderson Capacity 

during any NOx Season, Big Rivers (or WKE or LEM, as assignee 

of Big Rivers) shall furnish from its own sources (which may 

include its Allotted Allowances allocated pursuant to subsection 

(d) above) the emission allowances or credits requ1red so that when 

applied to the Station Two Stack NOx Emissions resulting from 

the generation of such Excess Henderson Energy or energy 

associated with such Excess Henderson Capaci~y, such Station 
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Two Stack NOx Emissions comply with the applicable Federal and 

Kentucky NOx Regulations. It is further understood that in the 

event the Allotted Allowances for a NOx Season, when first 

allocated to the Station Two Stack NOx Emissions for such NOx. 

Season as contemplated above, are not sufficient to cause all such 

Station Two Stack NOx Emissions to bo in compllance with the 

applicable Federal and Kentucky NOx Regulations, the City and 

Big Rivers {or WKEILEM, as assignee of Big Rivers) shall be 

responsible for furnishing, in proportion to tl1eir respective Actual 

Station Two Generation Shares of the Actual Station Two 

Generation for that NOx Season, the additional NOx emissions 

allowances or credits required so that their remaining Station Two 

Stack NOx Emissions are in compliance '•Vith applicable Federal 

and Kentucky NOx Regulations. 

(g) Big Rivers, the City and VvKE agree to cooperate with 

one another and to use their respective commerda11y reasonable 

efforts (in the case of WKE, during the tenn of the Station Two 

Agreement only) to effect and implement the allocations 

contemplated above, aud to otherwise carry out the intents and 

purposes of this Section 4.17, incJudjng without limitation, by 

instructing the Station Two Designated Representative to hold, 

allocate and/or use all Allotted Allowances in a manner consistent 

with the foregoing. To the extent required under the 
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circumstances, a Party shall execute and deliver to the other 

relevant Party one or more documents of title reasonably required 

to reflect that Party's ownership of the relevant Allotted 

Allowances as con temp Ia ted above, upon the written request of 

that Party. To the extent the City.acquires title to or control over 

any Allotted Allowances for a NOx Season in excess of those 

allocated as contemplated in subsections (a), (b) and (c) above, it 

shall assign and transfer (or direct the Station Two Designated 

Representative to assign and transfer) such title to or control over 

the same to WKE or, for anyNOx Season (or portion thereof). 

following the expiration or termination of the Station Two 

Agreement, to Big Rivers, without any additional consideration 

and free and clear of all liens and encumbrances of any nature. 

The City shall not attempt to make any forward sale or other 

conveyance of any Allotted Allowances (other than any City 

Excess Allowances allocated to it pursuant to subsection (b) 

above), it being understood that all such Allotted Allowances shall 

be used by the City solely in connection with Station Two NOx 

Stack Emissions and the Station One Unit 6 Stack NOx Emissions 

as contemplated in (a), (b) or (c), as applicable, above or shall be 

allocated to WKE or Big Rivers as contemplated in subsection (d) 

above. 

(h) The City agrees to maintain complete and accurate 
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records regarding the allotment under the Federal and Kentucky 

NOx Regulations·ofNOx allowances and emissions credits to the 

City's Station One Power Plant, the use of any Allotted 

Allowances for the City's Station One Power Plant as provided in 

subsection {c) of this Section 4.17, and the City Excess 

Allowances, if any, as allocated pursuant to subsection (b) of this 

Section 4.17. The City agrees to give WKE, Big Rivers and their 

respective representatives reasonable access from time to time to 

all such records and to furnish the following information for each 

NOx Season to WKE and Big Rivers, as applicable: (i) on or prior 

to March 1 of each year following each NOx Season, a copy of the 

annual report made by the City's Station One Power Plant 

·Designated Representative to environmental regulatory authorities 

regarding the receipt and disposition ofNOx allowances or 

emissions credits pertaining to Unit 6 of the City's Station One 

Power Plant for such prior NOx Season; and (ii) on or prior to 

January 31 of each year following each NOx Season, the following 

information: (x) the number of the NOx allowances or emissions 

credits allotted to Unit 6 of the City's Station One Power Plant for 

such NOx Season under applicable Federal and Kentucky NOx 

Regulations, (y) the energy (MWh) generated (including energy 

for station use) by Unit 6 of the City's Station One Power Plant 

during such NOx Season and (z) the total Station One Unit 6 Stack 
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NOx Emissions during such NOx Season. The City further agrees 

to furnish WKE and Big Rivers, as applicable, copies of any.such 

quarterly reports required to be filed by the City's Station One 

Power Plant Designated Representative with environmental 

regulatory authorities, as well as monthly reports tracking the NOx 

allowance and emissions credit consumption ofUnit 6 of the City's 

Station One Power Plant. The City also agrees to cooperate and 

use its best commercial efforts to provide to WKE and Big Rivers, 

as applicable, and the Station Two Designated Representative, as 

soon as practicable but in any event in a timely manner, any 

information set forth in the second sentence of this subsection that 

is required for the Station Two Designated Representative to 

prepare arid file the annual report with environmental regulatory 

authorities regarding the receipt and disposition of Allotted 

Allowances. 

(i) Big Rivers and, during the term of the Station Two 

Agreement, WKE agree to m!untain complete and accurate records 

regarding Allotted Allowances and the allocation and application 

thereof as provided in subsections (a), (b), (c) and (d) of this 

Section 4.17, and agree to give the City and its respective 

representatives reasonable access from time to time to all such 

records. Big Rivers and, during the term of the Station Two 

Agreement, WKE further agree to direct the Station Two 
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Designated Representative to furnish to the City on or prior to 

March 1 of each year following each NOx Season a copy of the 

annual report made by the Station Two Designated Representative 

to environmental regulatory authorities regarding receipt and 

disposition of Allotted Allowances for such prior NOx Season. 

Big Rivers and, during the term of the Station Two Agreement, 

WKE will direct the Station Two Designated Representative to 

cause such report to include information that any Party may 

reasonably request in writing (and with reasonable advance notice) 

l!I1d as shall be permissible while maintaining the reports in 

compliance with applicable Federal and Kentucky NOx 

Regulations, including Allotted Allowances balances on hand at 

the beginning and at the end of such NOx Season and the summary 

of receipts and dispositions of Allotted Allowances during such 

NOx Season. WKE and Big Rivers, as applicable, further agree to 

direct the Station Two Designated Representative to furnish to 

each of the other Parties copies of any such quarterly reports to be 

filed by the Station Two Designated Representative with 

·environmental regulatory authorities, as well as monthly reports 

tracking the Allotted Allowance consumption. In addition, WKE 

and Big Rivers, as applicable, agree to cooperate and use their 

respective best commercial efforts to provide to the City and the 

Designated Representative for City's Station one Power Plant, as 
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soon as practicable but in any everit in a timely manner, any 

information relating to Station Two operation or Allotted 

Allowances required for the Designated Representative for City's 

Station One Power Plant to prepare and file the annual report with 

environmental regulatory authorities regarding the receipt and 

disposition ofNOx allowances and emissions credits with respect 

to City's Station One Power Plant. 

(j) For pufPoses of any calculation of the number of 

Allotted Allowances allocated or applied pursuant to this Section 

4.17, the number of Allotted Allowances resulting from such 
' 

calculation shall be rounded, if necessary, to the nearest whole 

number (e.g., 33.67 being rounded up to 34 and 33.34 being 

rounded down to 33) with one half of an Allotted Allowance being 

rounded up. 

4.18 The reasonable costs incurred by the Parties in connection' 

with obtaining all governmental regulatory approvals and any 

-creditors' consents and approvals required for the Parties' 

respective execution of or performance of the 2005 Amendments 

to Contracts, the Amendatory Station Two Agreement, the 

Guarantor's Consent and Acknowledgement, the Big Rivers' 

Creditors' Subordination Agreement and the Big Rivers' Easement 

shall constitute SCR Capital Costs reimbursable as provided in 

Section 4.20(e). 

NYI45432730.6 (:862202.14) 40 



,· 

4.19 The Parties acknowledge that the City, on the one band, and 

each ofWKE, LEM and Big Riveis, on the other hand, have a 

vested interest in ensuring that the design1 acquisition, 

construction, installation, start-up and testing of the Station Two 

SCR System meets certain schedules and that the Station Two SCR 

System perfonns to stated NOx removal capabilities, all as 

warranted or guaranteed by the relevant bidders, vendors or 

contractors thereof (or as otherwise contemplated in the contract(s) 

with such bidders, vendors or contractors), and that such Parties 

may be damaged by reason of a failure by. the Station Two SCR 

System to meet those schedules or warranted or guaranteed 

perfonnance capabilities. In light of those mutual interests the 

parties agree that: 

(1) The City shall diligently pursue (with counsel 

reasonably satisfactory to the Parties) and on behalf of 

the City, WKE, LEM and Big Rivers as their respective 

interests may appear, on a best commercial efforts 

basis, (i) any and all contractual rights and remedies 

that it may have against any bidder, vendor or 

contractor with respect to the Station Two SCR System 

or any component(s) thereof, or on account of any 

failure of or by that system to meet any of the 

schedules, performance specifications, criteria or 
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capabilities warranted or guaranteed by such bidder, 

vendor or contractor, or otherwise on account of any 

misrepresentation, breach of warranty or non-

fulfillment of any covenant or agreement on the part of 

that bidder, vendor or contractor in any manner relating 

to the Station Two SCR System (including without . . 

limitation, the pursuit of specific performance and any 

liqu}dated damages or other relief available as a result 

of, or arising by reason of, any ·such failure, 

misrepresentation, breach or non-fulfillment), and (ii) 

any and all contractual rights and ren!edies that it may 
. . 

) have against any provider of. a surety, performance or 

other bond with respect to the Station Two SCR System 

on behalf of any such bidder, vendor or oontrlictor; 

(2) The City shall afford WKB, LEM and Big Rivers a 

reasonable opportunity to participate in the City's 

efforts to pursue its and their respective rights and 

remedies as contemplated in subsection (1) above, 

including the right to promptly receive copies of all 

pleadings and correspondence with the relevant bidder, 

vendor or contractor, or provider of a surety, 

performance or other bond, to attend all hearings and 

settlement discussions with that bidder, vendor or 
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contractor (or its counsel), or provider of a surety, 

performance or other bond (or any counsel thereof), and 

to approve any settlement of tl:le City's claims against 

that bidder, vendor or contractor, or provider of a 

. surety, performance or other bond (which approval 

shall not be unreaspnably withheld, conditioned or 

delayed by WKE, LEM or Big Rivers); 

(3) The reasonable costs and expenses incurred by the City, 

WKE, LEM and Big Rivers in connection With the 

foregoing efforts ("Collection Costs") shall initially be 

allocated between and promptly funded (or, as 

applicable, reimbursed) by the City and WKE (or, in 

the event the Station Two Agreement shall have expired 

or been terminated, by the City ·and Big Rivers) on a 

50%/50% basis, with 20% of any'amounts so allocated 

to and paid or reimbursed by WKE being promptly 

thereafter reimbursed by Big Rivers to WKE upon its 

written request. To the extent any damages are 

recovered from the relevant bidder, vendor, contractor 

or provider of a surety, performance or other bond, the 

amounts so recovered shall fust be used to 

proportionately reimburse the City, WKE and Big 

Rivers for the portions of the Collection Costs so 
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funded, paid or reimbursed by them, before such 

amounts are allocated between or among the Parties as 

contemplated in paragraphs (4), (5) and (6) below; 

(4) In the case of the proceeds ofliquidated damages (net 

of the damages used for the recovery of the Parties' 

Collection Costs as contemplated in l'aragraph (3)) 

payable as a result of a failure of the bidder, vendor or 

contractor to meet its guaranties or warranties as to 

NOx removal or its schedules with respect to 

completion or commercial operation after testing of the 

Station Two SCR System or a component thereof(such 

failure being in this paragraph (4) referred to as the 

"Vendor Faiiure"), with respect to a particular day, such 

proceeds, after reimbursement of the reasonable costs 

and expenses of the Parties incurred in connection with 

submitting and enforcing a claim or the recovery of 

damages therefor, as the same shall be reallocated as 

provided in subsection (3) above, shall be applied as 

follows: 

(i) In the case ofliquidated damages payable due to a Vendor 

Failure consisting of a failure to meet its guaranties or 

warranties as to the NOx removal capability of the Station 
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Two SCR System or a component thereof, including a 

failure of the ·station Two SCR System or a component 

thereof to meet such guaranties or warranties by a scheduled 

date, whether or not such Vendor Failure occurs or the. 

liquidated damages are payable during a NOx Season, the 

proceeds of such liquidated damages with respect to such 

particular day shall be paid and allocated between the City 

and WKE/LEM as follows: 

(A) if the percentage ofNOx removal capability of the 

Station Two SCR System resulting from or in light of 

such Vendor Failure equals or exceeds the Base NOx 

Removal, all such proceeds of liquidated damages 

with respect to such day shall be paid by the City to 

WKEILEM;and 

(B) if the percentage ofNOx removal capability of the 

Station Two SCR System resulting from or in light of 

such Vendor Failure is less than the Base NOx 

Removal, there shall be allocated to the City from 

such proceeds of liquidated damages an amount 

determined in accordance with the following formula: 

X= .3045 X [1---::---:ce!---=:---·l X LDP 
Y+(NRx Z) 
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·where: 

X: = amount to be allocated to the City; 

NR =a fraction the numerator of which is the 

difference between the Base NOx Removal and 

the actual.percentage ofNOx removal. capability 

of the Station Two SCR System (or a component 

thereof) resulting from such Vendor Failure and 

the denominator of which is the Base NOx 

Removal; 

Y = the SCR Capital Overcontrol Amount; and 

LDP =the amount of the proceeds of liquidated 

damages with respect to such particular day; and 

Z = the final Contract price for the Station Two 

SCR System as determined in accordance with the 

SCR Contract and any settlement agreementS or 

the like that may be entered into by the City with 

the successful bidder (with the prior written 

consent of Big Rivers and, during the term of the 

Station Two Agreement, WKE); 
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and the balance of such proceeds of liquidated damages shall 

be paid by the City to WKBILEM. 

(ii) In the case of liquidated damages payable due to a Ven9or 

Failure to meet a scheduled date for the tie-in of duct work 

to either of the Station Two generating units, whether or not 

such Vendor Failure shall occur or such liquidated damages 

shall be payable during a ·NOx Season, the proceeds of such 

liquidated damages with respect to such particular day shall 

be paid and allocated between the City and WKEILEM as 

follows: 

(A) if the City shall have available to it for such day the 

full amount of its share of the Total Capacity of 

Station Two as allocated pursuant to Section 3 of the 

Power Sales Contract and due to such Vendor Failure 

WKEILEM shall not have available to it the full 

amount of its surplus capacity from Station Two as 

allocated pursuant to Section 3 of the Power Sales 

Contract, the proceeds of such liquidated damages 

with respect to such particular day shall be paid by 

the City to WKB/LEM, 

(B) if the City s)lall not have available to it for such day 

the full amount of its share of the Total Capacity of 
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Station Two as allocated plirsuant to Section 3 of the 

Power Sales Contract, the proceeds of such liquidated 

damages with respect to such particular day shall be 

paid to and allocated between the City and 

WKEILEM, respectively, in the same proportion as 
(x) the amount (in MWs) ofthe City's full share of 

the Total Capacity of Station Two .that is not so 

available to the City for such day bears to (y) the 

amount (in MWs) of the full surplus capacity of 

Station Two allocated for such day to WK.E/LEM 

pursuant to Section 3 of the Power Sales Contract that 

is not so available to WKEILEM. 

(5) In all cases, other than those in which paragraph ( 4) above is 

applicable, the proceeds of liquidated damages and of the payment 

of other claims or the recovery of other damages under contracts 

with the abovementioned bidders, vendors or contractors, or under 

any surety, performance or other bond, after reimbursement of the 

parties reasonable costs and expenses incurred in connection with 

submitting and enforcing claims or the recovery of damages 

thereon, as the same shall be reallocated as provided in paragraph 

(3) above, shaH be paid to and allocated between the City and 

WKE/LEM in the same proportion as their average respective 

shares of the Total Capacity of Station Two as allocated pursuant to 
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Section 3 of the Power Sales Contract during each Contract Year 

from and including the· Contract Year which includes the first date 

of the relevant failure, breach action or omission of the bidder, 

vendor or contractor giving rise to such recovery, through and 

including the Contract Year in which such recovery is made. 

(6) 1n the event WKE, LEM or Big Rivers shall receive from the City 

NY 145432730.6 (:862202.14) 

an allocated portion of the proceeds of any claims or any liquidated 

or other damages as contemplated in paragraphs ( 4) and (5) above 

(net of the damages used for the recovery of the Parties' Collection 

Costs as contemplated in paragraph (3)), WKE and LEM, on the one 

hand, and Big Rivers, on the other hand, agree that all such amounts 

shall be allocated to them or divided between them as set forth 

below, except as otherwise expressly provided in this paragraph (6). 

(i) All liquidated damage amounts and other damage amounts 

Where: 

that shall be received from the City as contemplated in 

paragraph (5) above shall be divided such that WKE and 

LEM shall receive the portion thereof determined by 

reference to the following formula and Big Rivers shall 

receive the balance: 

A=JL 
23.5 
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A = WKE's and LEM's collective allocated portion of such 

damages, expressed as a percentage (which shall not be a 

negative percentage); and 

B = The number of years (and/or portions thereof) remaining in 

the full ''Term" of the Sfation Two Agreement as of the 

first date of the relevant failure of the Station Two SCR 

System or bidder, vendor or contractor giving rise to the 

claims(s) or damages contemplated in paragraph (5) above. 

(ii) All liquidated damage proceeds allocated and paid by the City 

to WKE/LEM as contemplated in subparagraph (4)(i) above 

by reason of a Vendor Failure of the type described in that 

subparagraph ("Subparagraph ( 4)(i) Damages'') shall be 

· remitted to and retained by WKEILEM for their own account; 

provided. that WKE/LEM hereby agree to first use any such 

Subparagraph ( 4)(i) Damages for the acquisition ofNOx 

allowances or emissions credits to the extent required for the 

operation of Station Two and the generation ofWKE's or 

LEM's share ofTotal Capacity during the Term in the 

absence of a commercially-operational, conforming Station 

Two SCR System, before retaining such damages or using 

such damages for any other purpose; and provided further, 

that in the event, as of the expiration of the Term of the 
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Station Two Agreement or the early termination of the Station 

Two Agreement, the relevant bidder, vendor or contractor that 

paid such liquidated damages has not delivered and installed 

all components of the Statiori Two SCR System for whic;h it 

was responsible in conformity with the guarantees, warranties 

or other material commitments set forth in its contract with 

the City, then promptly following that expiration or 

termination of the Station Two Agreement, WKE/LEM shall 

pay to Big Rivers a share of the Subparagraph ( 4)(i) Damages 

actually received by it. or them (net of the amount of those 

damages used by WKE/LEM to acquire NOx allowances or 

emissions credits as contemplated above) equal to the 

percentage of all SCR Capital Costs for which WKEILEM 

were responsible under Section 4.20 of the Construction and 

Operation Agreement that have been funded by Big Rivers as 

of the expiration or termination of the Station Two 

Agreement, together with interest on Big Rivers' share of 

those Subparagraph ( 4)(i) Damages from the date first 

received by WKE/LEM through the date paid to Big Rivers at 

the "Prime Rate" (as defined in the Station Two Agreement). 

(iii) All liquidated damage proceeds paid and allocated by the City 

to WKB/LEM as contemplated in subparagraph (4)(ii) above 

by reason of a Vendor Failure of the type described in that 
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subparagraph ("Subparagraph ( 4)(ii) Damages") shall be 

remitted to and retained by WKE/LEM for their own account; 

provided, that if the relevant Vendor Failure contemplated in 

subparagraph ( 4)(ii) and the contract between the City and the 

relevant bidder, vendor or contractor do not physically or 

contractually prevent the City (or WKE as the City's. 

contractual operator of Station Two) from restarting and 

operating either Station Two generating unit in accordance 

with the requirements of the Station Two Contracts following 

the expiration of the scheduled outage during which the tie-in 

of duct work to the Station Two generating units was 

originally scheduled to be completed, and if either (A) 

WKE/LEM voluntarily extend that scheduled outage, or 

restart the Station Two generating units but thereafter 

voluntarily shut down either or both of those units, in either 

case in order to accommodate the completion ofthe tie-in of 

duct work, or (B) either or both of the Station Two generating 

units suffer an unscheduled or forced outage due to a 

mechanical or operational problem unrelated to the tie-in of 

duct work and such tie-in of duct work is undertaken during 

the period that the unscheduled or forced outage continues, 

then any Subparagraph ( 4)(ii) Damages that are allocated and 

paid by the City to WKE/LEM for the days (or portions 
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thereof) during which the scheduled outage was so voluntarily 

extended, for the days (or portions thereof) during which the 

Station Two generating units (or either of them) were so 

voluntarily shut down, or for the days (or portions thereof) of 

the unscheduled or forced outage during which the tie-in of 

duct work was so performed (as applicable), shall be allocated 

between WKEILEM, on the one hand, and Big Rivers, on the 
. ' 

other hand, based upon the fonnula set forth in subparagraph 

(6)(i) above, but with component "B" of that fonnula being 

the number of years (and/or portions thereof) remaining in the 

full Term of the Station Two Agreement as of the first date of 

· the releVant Vendor Failure contemplated in subparagraph 

( 4)(ii) above. Notwithstanding the foregoing provisions of 

this subparagraph (iii), in the event an unscheduled or forced 

outage as contemplated above is required to be extended 

beyond the period that would have been required in order to 

correct or repair the mechanical or operational problems 

initially giving rise to that outage, in order to allow the 

completion of tie-in of duct work undertaken during that 

outage and necessary for the restart of either or both of the 

Station Two generating units, then WKEILEM shall be 

entitled to retain for their own account all Subparagraph 

( 4)(ii) Damages paid for the days (or portions thereof) during 
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which that unScheduled or forced outage is extended to allow 

the completion of that work. 

(iv) As between WKEILEM, on the one hand, and Big Rivers, on 

the other hand, the P arty(ies) receiving the proceeds of 

relevant liquidated damages or other damages from the City 

as contemplated in paragraph (4) or (5) above (net of the 

damages used for the recovery of the Parties' Collection Costs 

as contemplated in paragraph (3)) shall promptiy thereafter 

pay to the other of those Parties its allocable share of those 

damages (if any) as contemplated in this paragraph (6) in 

immediately available funds. Notwithstanding anything . 

contained in this paragraph ( 6) to the contrary, Big Rivers 

shall not be entitled to receive any portions of the proceeds of 

any claims or any liquidated or other damages, as 

contemplated in paragraph (4) or (5) above, until such time as 

Big Rivers shall have funded its respective share of all SCR 

Capital Costs as contemplated in the Amendatory Station Two 

Agreement. The receipt or retention by WKE/LEM of 

liquidated damages or other damages as contemplated in this 

Section 4.19 shall not preclude WKE/LEM from asserting or 

claiming that Big Rivers has an obligation under the Station 

Two Agreement to contribute its share of the costs of any 

other SCR Capital Costs, Station Two lmprovements costs or 
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Henderson Incremental Environmental O&M Costs 

associated with, resulting from or necessitated by the relevant 

Vendor Failure or other failure of the Station Two SCR 

System or the bidder," vendor or contractor contemplated in 

paragraph (4) or (5) above, as applicable, nor shall Big Rivers 

be deemed to be released or disc~arged from any such 

obligations. 

(7) A Party's respective entitlements to portions of the proceeds of 

liquidated damages as contemplated above shall not be affected by 

·any decision by such Party (or any of them) to separately acquire 

NOx allowances or emissions credits in order for the generation of 

its share of Total Capacity of Station Two (and in the case of the 

City, the generation of energy associated with the City's Station 

One Power Plant Rated Capacity) to remain compliant with th<:: 

Federal and Kentucky NOx Regulations. The City agrees to hold 

all liquidated damages or other damages that may be recovered from 

a particular bidder, vendor or contractor (as contemplated in 

paragraph (4) or paragraph (5) above) in escrow for the benefit of 

the Parties until their respective shares (if any) thereof can be 

calculated and such amounts can be allocated and paid or distnbuted 

as contemplated in this Section 4.19. 

(8) The proceeds of any insurance maintained with respect to any 

damage or destruction of the Station Two SCR System or any part 
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thereof during the construction, start-up and. testing thereof or with 

respect to the completion of the Station Two SCR System shall be 

applied by the City to the repair, reconstruction or completion 

thereof, as applicable. 

4.20 The SCR Capital Costs have been and shall be funded in the manner 

provided in this Section 4.20, notwithstanding any provisions to the contrary 

elsewhere in the Construction and Operation Agreement or the Power Sales 

Contract. In addition the amount of $123,584 shall be paid by WKE to the City 
. . 

with respect to WKE's proposed use of Alternate Fuel with respect to the two· 

initial catalyst layers of the Station Two SCR System and the SCR Capital 

Overcontrol Amount shall be paid to the City by WKE, in each case to the extent 

not already funded by WKE pursuant to the Interim Funding Agreement. The 

City shall apply all such amounts to the payment of such costs of the Station Two 

SCRSystem. 

(a) Promptly upon all provisions of the 2005 Amendments to Contracts· 

becoming fully effective as contemplated in Section 601 below, the City agrees to 

establish and maintain at a bank in Henderson, Kentucky, reasonably satisfactory 

to the Parties, an SCR Construction Account (the "SCR Account'~ into which 

funds shall be deposited, and out of which payments shall be made, to fund the 

SCR Capital Costs not previously funded. 

(b) The Parties agree to continue the budget for SCR Capital Costs 

established by the Interim Funding Agrc;ement and to meet periodically to review 
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and, as needed, update such budget which shall not be amended, modified or 

supplemented absent the prior written consent of the City, WKE and Big Rivers, 

which consent shall not be unreasonably withheld, conditioned or delayed. 

(c) Piior to the first day of each nionth, the City shall invoice WKE (or, in the 

event the Station Two Agreement shall have been terminated, Big Rivers) in 

writing for WKE's SCR Capital Cost Share of the budgeted SCR Capital Costs 

that are anticipated by the City, in good faith, to be expended by it during the 

coming month, and that have not alreildy been. funded by WKE pursuant to the 

Interim Funding Agreement. The City shall promptly provide WKE and Big 

Rivers with such information regarding those anticipated expenses as WKE (or . 

Big Rivers) may reasonably request Within five (5) business days after its 

receipt of that invoice, WKE (or, if the Station Two Agreement shall have been 

terminated, Big Rivers) shall deposit inl<;l the SCR Account funds in an amount 

equal to its SCR Capital Cost Share of the budgeted SCR Capital Costs for that 

coming month. Within one (1) business day following that deposit by WKE, the 

City shall deposit into the SCR Account the City's SCR Capital Cost Share of 

such budgeted SCR Capital Costs that are anticipated to be expended during that 

coming month. Once both of those deposits have been made (but not before), the 

City shall be entitled to thereafter draw upon the SCR Account to fund the 

budgeted expenditures of the SCR Capital Costs actually incurred by it in the 

applicable month (or in any subsequent month to the extent the relevant 

expenditures anticipated for the applicable month are deferred to a subsequent 

month with the written concurrence of the City and WKE (or, if the Station Two 
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Agreement shall have been tenninated, Big Rivers)). In the event the actual 

expenditures of SCR Capital Costs associated with a particular aspect or 

component of the Station Two SCR System are less than the budgeted amounts 

therefor which were deposited by the City or WKE (or, if the Station Two 

Agreement shall have been tenninated, Big Rivers), the excess amounts in the · 

SCR Account shall be retained in the SCR Accouqt to fund future unanticipated 

or unbudgeted SCR Capital Costs (with the written concurrence of the City, WKE 

and Big Rivers) or shall be released as contemplated in paragraph (d) below. In 

the event the actual obligations associated with a particular aspect or Component 

of the Station Two SCR System require expenditures ofSCR Capital Costs in 

excess of the budgeted amounts and available amounts which were deposited by 

the City and WKE (or, if the Station Two Agreement shall have been terminated, 

Big Rivers) in the SCR Account, the amount of the deficiency in the SCR 

Account shall be deposited in the SCR Account within five (5) business days by 

the City and WKE (or, if the Station Two Agreement shall have been terminated, 

Big Rivers) in accordance with their respective SCR Capital Cost Shares. 

(d) The City agrees to hold and maintain all funds deposited into the SCR 

Account in trust for the City and WKE (and, if the Station Two Agreement shall 

have been tenninated, Big Rivers) and agrees to use such funds solely in 

connection with the SCR Capital Costs as provided in this Section 4.20. If, as of 

the completed construction and commercial operation date of the Station Two 

SCR System, any amounts remain in the SCR Account which are not required to 

fund budgeted SCR Capital Costs that have actually accrued or that can 
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reasonably be expected to accrue thereafter, those remaining amo1mts shall 

promptly thereafter be released by" the City from the SCR Account and returned to 

the City and WKE (and, if the Station Two Agreement shall have been 

terminated, Big Rivers) in the same proportions as those funds were deposited by 

those Par(ie8 into the SCR Accmuit 1n the event the Station Two Agreement 

shall have been terminated and the rights ofWKE 1mder the Agreements shall 

have been cancelled or reassigned to -Big Rivers prior to a release of funds by the 

City from the SCR Account as contemplated in the preceding sentence, and to the 

extent the funds so released to Big Rivers constitute a return of funds that were 

deposited by WKE into the SCR Account .as contemplated in paragraph (c) above, 

Big Rivers agrees to remit and pay to WKE such released funds within ten (I 0) 

business days following its receipt thereof without set-off, deduction or 

co1mterclaim. The covenant of Big Rivers in the preceding sentence shall survive 

the expiration or termination of ihe Station Two Agreement and/ or the 

· Construction and Operation Agreement. 

(e) The Parties agree that all out-of~pocket costs and expenses that maybe 

incurred by them or any of them (other than the costs and expenses described in 

Section 4.19 (3) of the Construction and Operation Agreement and other than a 

Party's cost to borrow or otherwise raise the funds required to be contributed by it 

toward SCR Capital Costs 1mder this Agreement or under the Amendatory Station 

Two Agreement), whether pursuant to the 2005 Amendments to Contracts or the 

Interim Funding Agreement, in connection with (i) the initial design, acquisition, 

construction, installation, start-up and testing of the Station Two SCR System in 
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accordance with the 2005 Amendments to Contracts, the Interim Funding 

Agreement and the SCR Contract; '(ii) the development, negotiation and execution 

of the 2005 Amendments to Contracts, the Interim Funding Agreement, the 

Amendatory Station Two Agreement, the .SCR Contract, the Big Rivers' 

Easement, the Big Rivers' Creditors' Subordination Agreement and the 

Guarantor's Consent and Acknowledgement; or (iii) the obtaining of pll 

governmental and third-partyeonsents or approvals required for such agreements 

or instruments or for the Station Two SCR System; shall constitute SCR Capital 

Costs. At such time as any Party shall incur any such out-of-pocket costs or 

expenses (other than the deposits required to be made.by WKE or the City into 

the SCR Account and other than the payments required to be made by the City · 

from the SCR Account, each as contemplated in Section 4.20(c) above) and shall 

seek reimbursement of the same, that Party shall thereafter submit a written. 

request for reimbursement of such costs and expenses to the City with a copy to 

the other Parties (or, in the case of costs and expenses incurred by the City, shall 

notify WKE and Big Rivers in writing of such costs and expenses and of the 

City's intention to charge the same to the SCR Account as SCR Capital Costs), 

and all such requested costs and expenses shall be deemed to be added to the 

approved SCR Capital Costs budget for the Station Two SCR System (to the 

extent they are not already included in that.approved budget) without further 

action on the part of any Party. Thereafter, such out-of-pocket costs and expenses 

shall be funded by the City and WKE into the SCR Account in the same manner 

as other budgeted SCR Capital Costs are funded pursuant to Section 4.20(c) 
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above, and thereafter shall be paid by the City to the relevant Party from the SCR 

Account within five business days, and a portion of those out-of-pocket costs 

shall be paid by Big Rivers to WKE as contemplated in Section 19.4(b) of the 

Station Two Agreement (as added pursuant to the Amendatory Station Two . 

Agreement). Each Party agrees to provide reasonable documentation in support 

of a particular cost or expense claimed as being reimbursable to it hereunder upon 

the request of any other Party. 

(f) Upon completion of construction of the Station Two SCR System and 

settlement of all obligations to third parties (that is, to parties other than the City, 

Big Rivers, WKE, LEM or their Affiliates) relating to SCR Capital Costs or to 

costs funded with the SCR Capital Overcontrol Amount and the $123,584 with 

respect to alternate fuel with respect to the two initial catalyst layers of the Station 

Two SCR System, the City shall within forty five ( 4 5) days thereafter furnish to 

WKE and Big Rivers a final written accounting of all items of SCR Capital Costs 

and all items of costs funded with the SCR Capital Overcontrol Amount and such 

$123,584 with respect to alternate fuel for the Station Two SCR System. WKE 

and Big Rivers shall have until sixty (60) days following receipt of such 

accounting to question the suitability or correctness of any item thereof or to 

propose other costs for inclusion in that final accounting, and unless that proposed 

final accounting is so questioned, or other costs are so proposed within that 

period, the suitability and correctness of such accounting shall be conclusively 

presumed. In the event that WKE or Big Rivers shall question the suitability or 

correctness of any item or items of such accounting, or shall propose other costs 
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for inclusion in that accounting, the City shall review each such questioned item 

or items or additional costs· and notifY WKE and Big Rivers ·in writing within 

thirty (30) days thereafter as to whether or not it found any error(s) or ornission(s) 

and, if any such error(s) or omission(s) were found, such notice shall also set forth 

any reimbursements or payments required to correct such error(s) or omission(s). 

If, however, after such review and notice by the City, any such questions remain 

unresolved or differences between the parties persist regarding the proposed fiilal 

accounting, the City, WKE and Big Rivers shall endeavor, in good faith, to 

resolve the same for a period of at least sixty (60) days. In the absence of such 

consensual resolution any party shall be fret) to resort to the courts to resolve the 

dispute. Upon the suitability and correctness of such final accounting being 

conclusively presumed, agreed or determined, and upon the making of any such 

required payments and reimbursements as a final settlement of accounts, the City 

sha11 close tl)e SCR Account and distribute to WKE and the City their respective 

SCR Capital Cost Shares of any remaining balance. 

(g) Upon aU provisious of the 2005 Amendments to Contracts becoming fully 

effective as contemplated in Section 60 I below, the budget for SCR Capital Costs 

and the supplemental budget with respect to SCR Ammonia Costs, prepared and 

maintained as provided in the Interim Funding Agreement and approved as 

contemplated in Section 10 of the First Amendment to the Interim Funding 

Agreement shall continue as the approved budget for SCR Capital Costs and1 in 

the case of such supplemental budget, as a supplement to the then current Annual 

Budget under and for the purposes of this Construction and Operation Agreement, 
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the other Agreements and the Station Two Agreement, and the Parties' respective 

fights and obligations hereunder and thereunder. 

4.21· In the event that subsequent to the date of the 2005 Amendments to 

Contracts, Federal or Kentucky law and regulations shall require the treatment of 

any sulfuric acid ("S03'~ emissions generated by_ the Station Two SCR System, 

the Parties agree (or in the event the Station Two Agreement shall have expired or 

shall have been terminated as of that time, the City and Big Rivers agree) to 

negotiate in good faith the terms and conditions of an arrangement under the 

Construction and Operation Agreement for the sharing and payment by them of 

the costs relating to such treatment of the S03 emissions. 

4.22 Big Rivers (orWKE as assignee of Big Rivers) will monitor the operating 

performance of the Station Two SCR System as provided in Section Ill of Exhibit 

D to the Power Sales Contract (lis added by the 2005 Amendments to Contracts 

and attached hereto) and will perform the fuel sampling and analyses to be 

performed by it as provided in Section V(C) and (D) of Exhibit E to the Power 

Sales Contract (as added by the 2005 Amendments to Contracts and attached 

hereto). 

Section 203 Section 9.1 of the Construction and Operation Agreement is 

amended to read as follows: 

"9.1 In the event of the issuance ofliny Station Two Bonds subsequen~ to the 

date of the 2005 Amendments to Contracts with the prior written consent of 

Big Rivers (and, during the term of the Station Two Agreement, WKEILEM), 
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the applicable Bond Ordinance may establish and provide for the funding of 

such funds and accounts ·pertaining to such Station Two Bonds or to Station 

Two as shall be approved in writing by Big Rivers (and during the term of the 

Station Two Agreement WKE/LEM)." 

Section 204 Section 14.4 of the Construction and Operation Agreement is 

amended to read.as follows: 

"14.4 The Annual Budget may be amended only with the written agreement 
of the Parties." 

Section 205 Section 15.2 of the Construction and Operation Agreement is 

amended to read as follows: 

"15.2 Such books, records and accounts shall be audited by.an independent 

certified public accountant or a firm of certified public accountants of 

recognized standing, selected by the City. Such audit shall be completed 

within 120 days after the close of each Contract Year and WKE and Big 

Rivers shall be entitled to timely receipt of copies of the audit report of such 

accountant or firm of accountants and the accompanying financial statements. 

All such books, records and accounts shall be held and maintained by the City 

in confidence (and the City shall require its auditois to hold and maintain the 

same in confidence) for a period of five (5) years from the date of receipt, 

unless the same shall come into the public domain through no fault of the City 

or its auditors or unless disclosure thereof is required by applicable Jaws or 

regulations pertaining to the City or its auditors or any debt of the City with 
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respect to its municipal electric system or any Station Two Bonds or required 

for the exercise by the City of any of its rights or remedies under the 

Agreements or the Station Two Agreement" 

Section 206 Section 18.4 of the Constructi9n and Operation Agreement is 

amended to read as fullows: 

"18.4 During the term of this Agreement all proceeds from policies of 

insurance maintained with respect to damage or destruction of Station Two or 

any component thereof and obtained pursuant to this Section shall be paid and 

applied by the City and Big Rivers (and during the term of the Station Two 

Agreement by WKE) to the cost of repair, reconstruction and replacement of 

such damaged or destroyed property unless otherwise agreed to by such 

parties; provided that if Station Two Bonds (that have been consented to as 

provided above) shall then be Outstanding such proceeds shall be paid and 

applied in accordance with the provisions of the applicable Bond Ordinance." 

Section 207 Section 28.1 of the Construction and Operation Agreement is 

amended to read as follows: 

"28.1 In the event Station Two Bonds (that have been consented to as 

provided above) shall be at any time Outstanding, this Agreement shall be 

subject to the terms and provisions of the applicable Bond Ordinance. City 

and Big Rivers (and during the term of the Station Two Agreement, WKE) 

agree that they will not amend, modify or otherwise alter this Agreement in 

any manner that will conflict with the provisions of the applicable Bond 
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Ordinance as the same may, from time to time, exist." 

III. POWER SALES CONTRACT 

Section 301 

fullows: 

· Section3.1 of the Power SalesContract is amended to read as 

"3.1 Subject to tho allocation of swp!us capacity to Big Rivers (Or to WKBILEM 

as Big Rivers' assignee) as hereinafter provided, the Total Capacity and output of 

City's Station Two shall be reserved to and available for use by the City for the 

purpose of supplying the needs of the City and its inhabitants for electric power 

and energy in excess of the capabilities, from time to time, of its Existing System. 

For avoidance of any doubt, the Station Two capacity and associated .energy to be 

· reserved to and available for use by the City for any Contract Year to supply the 

needs of the City and its inhabitants for electric power and energy shall be 

determined only after giving effect to the application of the then rated capacity 

and associated energy of the City's Station One Power Plant (without any 

reduction for any off-system capacity sales therefrom) to supply such needs, 

Section 301A The title of Section 6 of the Power Sales Contract is amended to read as 

follows: 

"Section 6. PAYMENT FOR CAPACITY, FUEL, ALLOCABLE 

SCR COSTS AND REAGENT REQUIREMENTS" 

Section 302 

follows: 
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"6. f Big Rivers (or during the term of the Station Two Agreement, 

WKE/LEM, as Big Rivers' assignee) shall pay to the City of 

Henderson Utility Commission capacity charges as hereinafter 

defined for the surplus capacity of Station Two allocated to it as 

provided in Section 3 of the Power Sales Contract." 

Section 303 

follows: 

Section 6.2 of the Power Sales Contract is amended to read as 

"6.2 Capacity charges payable by Big Rivers (or WKE/LEM, as 

Big Rivers' assignee), other than Allocal;lle SCR Costs, for any 

Monthly Billing Period as provided in Section 6 of the Power Sales 

Contract shall be in the same proportion of the Total Capacity 

c~sts (exclusive of Allocable SCR Costs) of Station Two for such 

Monthly Billing Period as Big Rivers' (or WKEILEM's, as Big 

Rivers' assignee) allocation of surplus net send-out capacity of 

Station Two during such Monthly Billing Period bears to the total 

net send-out capacity of Station Two for such Monthly Billing 

Period as established pursuant to Section 3 of the Power Sales 

Contract. Capacity charges payable by Big Rivers (or WKEILEM, 

as Big Rivers' assignee) for any Monthly Billing Period as 

provided in Section 6 of the Power Sales Contract consisting of 

Allocable SCR Costs shall be calculated as follows: 

(a) The amount of SCR Ammonia Costs for such Monthly 
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Billing Period allocated to Big Rivers (or WKE/LEM, as 

Big Rivers' assignee) shall be detennined in accordance 

with the formula and related provisions set forth in Exhibit 

D to the Power Sales Contract (as added by the 2005 

Amendments to Contracts) attached hereto; and 

(b) The amount of SCR Catalyst Acquisition Costs for · 

such Monthly Billing Period allocated to Big Rivers (or to 

WKEILEM, as Big Rivers' Assignee) shall be detennined 

in accordance with the formula and related provisions set 

forth in Exhibit E to the Power Sales Contract (as added by 

the 2005 Amendments to Contracts) attached hereto, 

subject to the provisions of Sections 6.8 and 6.9 below. 

Notwithstanding any other provision of the Power Sales 

Contract to the contrary, capacity charges payable by Big 

Rivers (or WKEILEM as Big Rivers' assignee) for a 

Monthly Billing Period during each Contract Year 

commencing with the initial Contract Year beginning 

June I, 2004 and ending with the expiration of the 

nineteenth (191
h) Contract Year (i.e., a 20-year 

amortization) following such initial Contract Year, sball be 

adjusted so as to provide for each of the following: 

(i) in the event that the City's share of the Total Capacity of 
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Station Two as allocated pursuant to Section 3 of the Power 

Sales Contract for such Contract Year shall exceed its share 

of such Total Capacity for the Contract Year beginning 

June 1, 2004, a credit to Big Rivers (or WKEILEM, as )3ig 

Rivers' assignee) in an amount equal to one-twelfth (1/12 ~ 

(or such greater fraction as appropriate in the case of a 

Contract Year embracing fewer than 12 months) of the 

product obtained by multiplying the SCR Amortized Capital 

Cost per MW for such Contract Year, if any, by the number 

ofMWs by which the City's share of the Total Capacity of. 

Station Two for such Contract Year exceeds its share of the 

Total Capacity of Station Two for the Contract Year 

be~uningJune1,2004;and 

(ii) in the event the City's share of the Total Capacity of Station 

Two as allocated pursuant to Section 3 of the Power Sales 

Contract for such Contract Year shall be less than its share 

of such Total Capacity for the Contract Year be~nning 

June I, 2004, an additional payment by Big Rivers (or 

WKEILEM, as Big Rivers' assignee) in an amount equal to 

one-twelfth (1/!2th) (or such greater fraction as appropriate 

in the case of a Contract Year embracing fewer than 12 

months) of the product obtained by multiplying the SCR 

Amortized Capital Cost per MW for such Contract Year, if 
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any, by the number ofMWs by which the City's share of the 

Total Capacity of Station Two for such Contract Year is less 

than its share ofTotal Capacity of Station Two for the 

Contract Year beginning June 1, 2004. 

Section 304 The initial paragraph of Section 6.3 of the Power Sale~ Contract is 

amended to read as follows: 

"6.3. The Total Capacity costs of Station Two for each Monthly 

Billing Period shall be the City's total cost resulting from the 

ownership, operation and maintenance of, and re11ewals and 

replacements to, Station Two, except that the cost of fuels and 

Reagents with respect to Station Two shall not be included as such 

capacity costs and such capacity costs shall not include any SCR 

Capital Costs or any Debt Service except Debt Service on Station 

Two Bonds (which as applicable have been consented to by 

WKEILEM and/or Big Rivers as contemplated in the Construction 

and Operation Agreement, as amended by the 2005 Amendments 

to Contracts), if any. Such capacity costs shall include but are not 

limited to: 

(a) In the event Station Two Bonds shall be Outstanding, Debt Service 

(as defined in the applicable Bond Ordinance with respect to such Station Two 

Bonds) for such Monthly Billing Period with respect to such Station Two Bonds. 
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(b) One-twelfth (1/12~ or such greater fraction as appropriate in the 

case of a Contract Year embracing fewer than 12 months) of all costs associated 

with the .operation and maintenance of Station Two during such Contract Year, 

including, without limitation, Allocable SCR Costs and all other costs properly 

chargeab1.e to FERC Accounts 408, 500, 502; 505, 506, 510, 511, 512, 513, 514 

and 924, and fiscal agency costs and expenses allocable to Station Two. 

(c) 1n the event Station Two Bonds shall be Outstanding, the amount, 

if any, which the City is required under the applicable Bond Ordinance with 

respect to such Station Two Bonds to pay during such Monthly Billing Period into 

(i) the Station Two Account (Station Two 0. & M. Account) in the Operation and 

Maintenance Fund, if any, so as to restore any minimum balance required to be 

maintained therein, and (ii) the Station Two Account (Station Two R & R. 

Account) in the Renewals and Replacements Fund, if any, so as to restore any 

minimum balance required to be maintained therein, but in each case only if the 

applicable Bond Ordinance requiring such funding amounts had been approved by 

Big Rivers (and, as applicable, by WKE/LEM); 

(d) The amount, if any, required to be paid during such Monthly 

Billing Period by (i) the City and Big Rivers (or WKE/LEM, as Big Rivers' 

assignee) pursuant to Section 19.3(c) of the Power Sales Contract, (ii) the City 

and Big Rivers pursuant to Section 19.2 of the Power Sales Contract, and (iii) the 

City and WKE/LEM pursuant to Section 10.3(g) of the Station Two Agreement; 
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(e) Costs of renewals, replacements and additions (when such 

additions are agreed to by Big Rivers (or WKE/LEM, as Big Rivers' assignee)) 

which are not provided for through (i) proceeds of insurance, or (ii) funds 

available from proceeds of Station Two Bonds. 

(f) One-twelfth (1/12) of all costs of administration and general 

expense for Station Two during such Contract Year, and inc;;luding, but not limited 

to costs properly includible in FERC Accounts 920, 921, 923, 924, 925, 926, 928 

and 930. 

(g) Any amounts paid or payable to ~ig Rivers (or WKE/LEM as Big 

Rivers' assignee) for such Monthly Billing Period under tenns ofthe Construction 

and Operation Agreement (except any delayed payment penalties as therein 

provided) not included in the foregoing. 

(h) Any other costs associated with Station Two which are not 

included in paragraphs (a) through (g) hereof." 

Section305 

follows: 

Section 6.7 of the Power Sales Contract is amended to read as 

"6. 7 Fuel and Reagent Requirements: ·Big Rivers (or WKEILEM, 

as Big Rivers' assignee) and the City shall each provide, at its own 

cost, the full replacement of all fuels consiUDed from the Station 

Two fuel reserve for the production of electric energy used by it 

during each month. If at any time during the tenn of the Power 
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Sales Contract, the Station Two coal reserve shall fall below a full 

thirty (30) days' supply, then upon written demand by either party, 

both parties shall increase their respective monthly additions to the 

coal reserve by five per cent (5%) until the coal reserve is restored 

to the am9unt specified in such demand, not to exceed forty-five 

( 45) days' supply for Station Two. Fuel consumption by each 

party will be determined on the basis of measured quantities, 

adjusted for heat content, and attributed to the parties on the basis 

of their respective uses of electric energy from Station Two during 

each month. Big Rivers (or WKE/LEM, as Big Rivers' assignee) 

and the City shall each provide, at its own cost, the full 

replacement of all Reagents consumed for its own use, which in 

the case oflime for the Station Two Flue Gas Desulfurization 

System shall be based on the tonnage of coal supplied by such 

party to produce the electric energy it takes from Station Two and 

the sulfur and BTU content of such coal." 

. Section 305A The Power Sales Contract is amended by adding a new Section 6.8 to read 

as follows: 

"6.8 As an adjustment of payments otherwise due as provided in 

this Section 6 with respect to the SCR Catalyst Acquisition Costs 

of a Catalyst Layer, Big Rivers (or WKEILEM, as Big Rivers' 

assignee) or the City, or both of such Parties, as applicable, shall 

make the Catalyst Refund Payment or Payments, if any, payable 
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with respect to a Catalyst Failure of such Catalyst Layer 

detennined in accordance with the "fonnula and related provisions 

set forth in Section IV and Section V of Exhibit E hereto, and, 

notwithstanding the provisions Sections 3, 6.1, 6.3 or 9.1 of the 

Power Sales Contract, each such Catalyst Refund Payment shall be 

due and payable within 60 days of the date of such detennination 

pursuant to Exhibit E hereto." 

Section 305B The Power Sales Contract is amended by adding a new 

Section 6.9 to read as follows: 

"6.9 The Parties agree that any proceeds received in connection 

with the sale or disposal of any catalyst layer (whether or not a 

''Catalyst Layer" as defined hereunder) pennanently removed 

from the Station Two SCR System, shall be applied solely fur the 

following: (i) to offset the SCR Catalyst Acquisition Costs for the 

relevant new Catalyst Layer (if any) as provided in the definition 

of"SCR Catalyst Acquisition Costs" (as added by the 2005 

Amendments to Contracts), or (ii) if no new Catalyst Layer is then 

to be installed in place of such catalyst layer sold or disposed ot; 

to defray the ·costs associated with the operation and maintenance 

of Station Two." 

Section 306 

follows: 
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"9.1.. On or before the twentieth (201h) day of each calendar month 

during each Contract Year Big Rivers (or WKE/LEM, as Big 

Rivers' assignee) shall pay to the City ofHenderson Utility 

Commission in payment for its allocated Station Two capacity 

during tht? cUrrent Monthly Billing Period all capacity charges due 

from 'Big Rivers (or WKE/LEM, as Big Rivers' assignee) for such 

Monthly Billing Period in accordance with Section 6 of the Power 

Sales Contract Such payments shall be made on the basis of the 

Annual Budget in effect for the Contract Year that includes such 

Monthly Billing Period which, for purposes of calculating SCR 

Ammonia Costs and SCR Catalyst Acquisition Costs with respect 

tQ such Contract Year estimated for purposes of such Annual 

Budget to be allocated to Big Rivers (or WKEILEM, as Big 

Rivers' assignee) for such Monthly Billing Period in accordance 

with Section 6.2(a) and (b) of the Power Sales Contract, shall 

reflect the allocation of SCR Ammonia Costs and SCR Catalyst 

Acquisition Costs in accordance with the applicable formulae set 

forth in Exhibit D and Exhibit E hereto. Payments shall be deemed 

complete upon the posting thereof in the regular United States 

mail, properly addressed and affixed with postage or upon receipt 

by wire transfer by a bank designated by the City for such 

purpose." 
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Section 307 

follows: 

Section 9.3 of the Power Sales Contract is amended to read as 

"9 .3 Off-Setting Accounts: Big"Rivers (or WKE/LEM, as Big 

Rivers' assignee) shall have the right to off-set accounts payable 

under this Agreement by any payments due it under Section 13.6 

of the Construction and Operation Agreement and ·thereupon shall 

pay to the City of Henderson Utility Commission any remaining 

balance of the off-set account Off-setting of accounts shall be 

employed in determining any delayed payment charges as provided 

herein." 

Section 308 

follows: 

Section 9.4 of the Power Sales Contract is amended to read as 

"9.4 As quickly as is reasonably possible but in no event later than 

· one hundred twenty (120) days after the end of each Contract Year 

Big Rivers (or WKE/LEM, as Big Rivers' assignee) shall submit to · 

the City a detailed statement of the actual capacity costs for all 

Monthly Billing Periods of such Contract Year, based on the 

annual audit of accounts provided for in Section 11 of the Power 

Sales Contract. If, on the basis of such statement, actual aggregate 

capacity costs for such Contract Year payable by Big Rivers (or 

WKE/LEM, as Big Rivers' assignee) exceed the estimates thereof 

in the Annual Budget on the basis of which Big Rivers (or 
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WKE/LEM, as Big Rivers' assignee) has made payments, Big 

Rivers (or WKEILEM, as Big Rivers' assignee) shall pay 

promptly to the City of Henderson Utility Commission the 

- additional amount to which the City is entitled. If, on the basis of 

such state,numt, the actual aggregate capacity costs for such 

Contract Year payable by Big Rivers (or by WKEILEM, as Big 

Rivers' assignee) are less than the estimates thereof in the Annual 

Budget on the basis of which Big Rivers (or WKEILEM, as Big 

Rivers' assignee ) bas made payments, such excess shall be 

credited against Big Rivers'(or, WKEILEM, as Big Rivers' 

assignee) next monthly payment or payments hereunder, or paid to 

Big Rivers (or to WKEILEM, as Big Rivers' assignee) if no such 

payments are due from Big Rivers (or WKEILEM, as Big Rivers' 

assignee)." 

se·ctiori 309 

follows: 

Section 11.1 of the Power Sales Contract is amended to read as 

"11.1 There shall be an annual audit of the financial accounts of 

the City's Station Two by an independent certified public 

accountant or a firm ofcertified public accountants of recognized 

standing, selected by the City. Such audit shall be completed 

within 120 days after the close of each Contract Year and WKE 

and Big Rivers shall be entitled to receipt of copies of the annual 

audit report of such accountant or firm of accountants and the 
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accompanying financial statements within that 120-day period. 

Such financial statements, accounts and reports shall be held and 

maintained by the City in confidence (and the City shall requite its 

auditors to hold and maintain the same in confidence) for a period 

of five (5) years from the date of receipt,' unless the same shall 

come into the public domain through no fault of the City or its 

auditors, or unless disclosure thereof is required by applicable laws 

or regulations pertaining to the City or its auditors or any debt with 

respect to its municipal electric system or any Station Two Bonds 

or required for the exercise by the City of any of its rights or 

remedies under the Agreements or the Station Two Agreement." 

Section 310 Section 1 8.1 of the Power Sales Contract is amended to read as 

follows: 

"18.1 In the event Station Two Bonds (as applicable, that have 

been consented to by Big Rivers and/or WKE/LEM as 

contemplated in the Power Sales Contract or the Construction and 

Operation Agreement) shall be at any time Outstanding, this 

Agreement shall be subject to the terms and provisions of the 

applicable Bond Ordinance. City and Big Rivers (and during the 

term of the Station Two Agreement, WKE and LEM) agree that 

they will not amend, modifY or otherwise alter this Agreement in 

· any manner that will impair or adversely affect the security 

afforded by the provisions of this Agreement to the holders of any 
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such Station Two Bonds, for the payment of principal, interest and 

premium, if any, thereon, so long as any of such Bonds are 

Outstanding and unpaid, or until provision is irrevocably made for 

the payment thereof.'' 

Section 311 Section 19, I of the Power Sales Contract is hereby deleted in its 

entirety. 

Section 312 Section 19.2 of the Power Sales Contract is hereby renumbered as 

Section 19.1 and amended to read as follows, provided that this Section 19.1 shall be and 

remain suspended as among the parties to the extent provided in and in accordance with 

Section 9.4(b)(1) and Section 10.3(g) of the Station Two Agreement: 
' 

"19.1 Big Rivers and the City agree as follows: 

(a) Big Rivers shall remit and pay to the City by wire transfer, within 

two (2) business days following its receipt of a written "request therefor from the 

City, immediately available funds in an amount not to exceed $1,050,000 in the 

aggregate (the "Maximum Funding Limit"), for use by the City to fund one or 

more major renewals or replacements with respect to Station Two in order to keep 

Station Two in good operating condition (including without limitation, any such 

major renewals or replacements required to correct any unusual loss or damage 

with respect to Station Two). The City's use of the funds contemplated above 

shall be limited to those situations where a sufficient budget was not previously 

established in the then current Annual Budget for Station Two, but then only to 

the extent that the expenditure for such renewal or replacement is required on an 
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expedited basis and in advance of the time by which the Parties could otherwise 

meet to separately budget and fund the expenditure. The City's written request 

for funds contemplated above shall include a description of the major renewals or 

replacements for which the funds are requested, the reason for their expenditure, 

the amount of funds so requested, the City's good faith estimate of the actual cost 

of tlie relevant renewals or replacements, and the l?ank account of the City to 

which the funds are to be wire transferred (with appropriate wiring instructions). 

(b) The City shall be entitled from time to time, in its 

discretion, to submit multiple requests for funds from Big Rivers 

pursuant to this Section 19.1; provided, however, that the 

following additional conditions or limitations shall apply to the 

funding obligations of Big Rivers under this Section 19.1 for all 

purposes: 
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(i) the maximum amount of funds that Big Rivers shall be 

obligated to remit and pay to the City pursuant to this 

Section 19.1 during any consecutive twelve (12) month 

period (for all renewals and replacements, collectively, to 

be funded as contemplated in this Section 19.1) shall not 

exceed the Maximum Funding Limit; 

(ii) the City may not request funds hereunder in increments of 

less than $10,000; 

(iii) Big Rivers shall not be required to remit or pay funds to the 
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City hereunder in excess of that portion of the cost of the 

· relevant renewals or replacements corresponding with the 

share of the Total Capacity'from Station Two then allocated 

for use by Big Rivets pursuant to Section 3 of the Power 

Sales Contract, except that, in the case of a renewal or 

replacement the cost of which constitutes a SCR Catalyst 

Acquisition Costs, the portion of such cost shall correspond 

with the allocation of such SCR Catalyst Acquisition Costs 

to Big Rivers as provided in Section 6.2 of the Power Sales 

Contract, 

(iv) the City shall not request funds in excess of its good faith 

estimate of the cost of such renewals or replacements, and 

hereby agrees to promptly repay to Big Rivers any amounts 

funded by Big Rivers in excess of the actual cost thereof 

plus any interest earned on such amounts, and 

(v) the City shall also contemporaneously fund, out of its own 

resources, that portion of the cost of such renewals or 

replacements corresponding with the City's share of the Total 

Capacity of Station 1\vo at that time reserved for the City 

pursuant to Section 3 of the Power Sales Contract (or, in the 

case of SCR Catalyst Acquisition Costs, corresponding with 

the City's share of such costs as contemplated in Section 6.2 

of the Power Sales Contract). 
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Section 313 . Section 19.3 of the Power Sales Contract is hereby renumbered as 

Section 19.2 and amended to read as follows: · 

"19.2 Big Rivers and the City agree as follows: 

(a) Big Rivers shall continue the Big Rivers Station Two 

Operation and Maintenance Fund and shall have on 

deposit therein funds in the amount of $400,000 (the 

"Big Rivers O&M Minimum Balance"). In the event 

an amount is withdrawn therefrom as hereinafter 

provided, Big Rivers agrees to make monthly levelized 

payments into the Big Rivers Station Two Operation 

and Maintenance Fund, so as to restore the Big Rivers 

O&M Minimum Balance within twelve months. All 

interest on such amounts shall be repaid to Big Rivers 

at the end of each calendar year, and all amounts in 

such Fund shall be paid to Big Rivers upon termination 

or expiration of the Power Sales Contract. Amounts 

from this Fund shall be withdrawn in accordance with 

Section 19.2(c) of this Power Sales Contract; and 

(b) The City shall continue the City Station Two Operation 

and Maintenance Fund and shall have on deposit therein 

funds in the amount of$! 00,000 (the "City O&M 

Minimum Balance"). In the event an amount is withdrawn 
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therefrom as hereinafter provided, the City agrees to make 

monthly levelized payments into the City Station Two 

Operation and Maintenance Fund each month, so as to 

restore the City's O&M Minimlllil Balance within twelve 

n:wriths. All interest on such amounts shall be repaid to 

the City at the end of each calendar year, and all amounts 

in such Fund shall be paid to the City upon termination or 

expiration of the Power Sales Contract. Amounts from tlris 

Fund shall be withdrawn in accordance with Section 

l9.2(c) of the Power Sales Contract; and 

(c) All required expenditures for operation and 

maintenance not .otherwise provided for, other than 

with respect to SCR Ammonia Costs and SCR Catalyst 

Acquisition Costs, shall be paid from the Big Rivers 

Station Two Operation and Maintenance Fund and the 

City Station Two Operation and Maintenance Fund, 

respectively, and such payments shall be made in the 

same ratio as the then effective allocation of Station 

Two capacity between Big Rivers and the City in 

accordance with Section 3 of the Power Sales 

Contract. Required expenditures for operation and 

maintenance constituting SCR Ammonia Costs and 

} SCR Catalyst Acquisition Costs not otherwise 
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provided for shall be paid "from the Big Rivers Station 

Two Operation and Maintenance Fund in an amount as 

provided in Section 6.2 of the Power Sales Contract 

for the allocation of SCR Annnonia Costs and SCR 

Catalyst Acquisition Costs to Big Rivers and the 

balance of such expenditures for SCR Annnonia Costs 

and SCR Catalyst Acquisition Costs shall be made 

from the City Station Two Operation and Maintenance 

Fund. 

Big Rivers agrees that promptly following the expiration or 

termination of the Station Two Agreement and disbursement of 

amounts in the Big Rivers Station Two Operation and Maintenance 

Fund as provided in the Station Two Agreement, it will fund the· 

Big Rivers Station Two Operation and Maintenance Fund to the 

same extent as would have iriitially been required of it under this 

Section 19.2 had such funding not been provided by WKE 

pursuant to Section 10.3(f) of the Station Two Agreement and Big 

Rivers agrees that it will comply thereafter with the provisions of 

this Section 19 .2." 

Section 314 

follows: 

A new Section 21.4 is added to the Power Sales Contract to read as 

"21.4 Since the City's Electric Light and Power Refunding 
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·" 
Revenue Bonds, Station Two Series, dated as of March I, 1973, 

have been paid in accordance with their tenus, the two county 

restriction provided for in the Internal Revenue Service Letter 

Ruling, dated January 26, 1971, shall no longer be applicable with 

respect to the operation of the Henderson-Daviess System and the 

City Electric System referred to in Section 21.1 ab9ve (or to the 

capacity or energy generated by Station Two), and, accordingly, 

the parties to the Power Sales Contract agree that the provisions of 

Section 21.1, 21.2 and 21.3 of this Power Sales Contract will no 

longer be applicable or have any force or effect with respect to the 

capacity and energy generated after the date of payment of such 

Bonds by Station Two or the City's Station One Power Plant." 

IV. BIG RIVERS ASSIGNMENT 

Section 401 Section 3 7 .I of the Construction and Operation Agreement, 

Section 24.1 of the Power Sales Contract and Section 15.1 of the Joint Facilities Agreement 

are each amended by adding the following: 

"Notwithstanding anything to' the contrary contained in this 

Agreement or the other Agreements (as hereina;fter defined) or the 

Station Two Agreement, in addition to the assignment of such 

Agreements by Big Rivers to the United States of America, Big 

Rivers may assign its rights and interests under the Agreements, 

including this Agreement, and the Station Two Agreement as 

security for, and may grant a security interest herein and therein 
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pursuant to the Mortgages (as hereinafter defined) as security for, 

any and all of its obligations to the other mortgagees or secured 

parties specifically identified in the Mortgages as being secured 

thereby; provided that in· exercising any of its rights or remedies 

arising o-qt of such assignment of rights and interests as security, 

no such mortgagee or secured party (other than WKE, LEM or 

Western Kentucky Energy Corp., or their respective successors or 

permitted assigns under Section 15 of the Station Two Agreement 

or under this Agreement or the other Agreements, in the exercise 

of any rights that they may have under or pursuant to any 

Agreement, the Station Two Agreement or any other ''Operative 

Document" (as defined in ·the Station Two Agreement)), shall itself 

have the right to occupy, operate or maintain Station Two or 

exercise any other right, remedy or interest so assigned, pledged or 

granted as aforesaid, unless it shall meet the requirements set forth 

in clauses (i) to (iii), inclusive, below, as if it were a transferee or 

assignee as provided therein (the aforemeniioned limitation not to 

be deemed to limit any foreclosure of the mortgage liens and 

. security inierests so long as upon foreclosure the transferee or 

assignee of such rights and interests, whether or not including the 

mortgagee or secured party, shall meet the requirements set forth 

in clauses (i) to (iii), inclusive); and each such mortgagee or 

secured party may transfer or assign the rights and interest(s) so 
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assigned, pledged or granted as security pursuant to a sale in 

foreclosure of the lien of any of the Mortgages, or a sale in iieu of 

a foreclosure of the lien of any of the Mortgages (or the exercise of 

power of sale); provided that, except in the case ofWKE, LEM 

and Western Kentucky Energy Corp., and their respective 

successors or permitted assigns under Section 15 of the Station 

Two Agreement or under this Agreement or the other Agreements, 

in the exercise of any rights that they may have under or pursuant 

to any Agreement, the Station Two Agreement or any other 

"Operative Document" (as defined in the Station Two Agreement), 

(i) the transferee or assignee shall be an electric utility, 

combination electric and gas utility or an Affiliate thereof (as 

hereinafter defined) and shall assume all of the duties and 

obligations of Big Rivers under the Agreements and the Station 

Two Agreement, including, without limitation, all other 

agreements that relate to the interest being transferred or assigned, 

(ii) such transferee or assignee that undertakes such duties and 

obligations of Big Rivers as aforesaid is authorized by all 

appropriate regulatory authorities and under applicable Jaw to 

fulfill such duties and obligations, and (iii) such transferee or 

assignee is approved by the City, which approval shall not be 

unreasonably withheld, conditioned or delayed, and in its 

consideration of such approval it is understood that the City may 
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take into account, among other relevant matters, the experience 

and reputation of such transferee or assignee in operating and 

maintaining coal-fired electric generatingfacilities similar to 

Station Two, the creditworthiness of such transferee or assignee 

and whetl)er the business or interest of such transferee or assignee 

(or its Affiliate) is in conflict with the interest of the City. For 

purposes of this Section the following terms as used in this Section 

shall be defined as follows: 

(1) The term "Mortgages" shall mean (i) the Restated 

Mortgage and Security Agreement, dated as of July 15, 1998, 

among Big Rivers, as mortgagor, and the United States of America . 

a~ting through the Rural Utilities Service, Ambac Assurance 

Corporation and theN ational Rural Utilities Cooperative Finance 

Corporation (together, the "Original Mortgagees"}, recorded in 

Mortgage Book 559, page I, Office of the Henderson County 

Court Clerk, (ii) the Supplemental Mortgage and Secwjty 

Agreement dated as of Ajlrill, 2000, ainong the Big Rivers, as 

Mortgagor, and the Original Mortgagees, PBR-1 Statutory Trust, 

PBR-2 Statutory Trust, PBR-3 Statutory Trust, FBR-1 Statutory 

Trust, FBR-2 Statutory Trust and Ambac Credit Products, LLC 

(together, the "Supplemental Mortgage Mortgagees'~, recorded in 

Mortgage Book 621, page 285, Office of the Henderson County 

Court Clerk, (iii) the Second· Restated Mortgage and Security 
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Agreement among Big Rivers, as mortgagor, and the Supplemental 

Mortgage Mortgagees and Credit Suisse First Boston, acting by 

and through its New York Branch (together, the "Second Restated 

Mortgage Mortgagees"), recorded in Mortgage Book 647, page 

125, Office of the Henderson County Court Clerk, (iv) the Third 

Restated Mortgage and Security Agreement, dated as of August 1, 

2001, among Big Rivers, as mortgagor, and the Second Restated 

Mortgage Mortgagees and U.S. Bank National Association, as 

Trustee, recorded in Mortgage Book 679, page 1, Office of the 

Henderson County Court Clerk, as amended by the First 

Amendment to Third Restated Mortgage and Security Agreement 

dated as of July 15, 2003, recorded in Mortgage Book 812, page 

599, Office of the Henderson County Court Clerk, (v) the 

Mortgage and Security Agreement (LEM Mortgage), dated as of 

July 15, 1998, among Big Rivers, LG&E Energy Marketing Jnc., 

Western Kentucky Energy Corp., LG&E Station Two Jnc., and 

WKE Corp. recorded in Mortgage Book 559, page 199, Office of 

the Henderson County Court Clerk, as amended by the First 

Amendment to Mortgage and Security Agreement (LEM 

Mortgage) dated as of .August 22, 2002, recorded in Mortgage 

Book 749, page 805, Office of the Henderson County Court Clerk, 

(vi) the Mortgage and Security Agreement, dated as of July 15, 

1998, among Big Rivers, Western Kentucky Energy Corp., LG&E 
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Energy Marketing Inc., WKE Station Two Inc., and WKE Corp. 

r\lC()rded in Mortgage Book 559, page 123, Office of the 

Henderson County Court Clerk, (vii) the Subordinated Mortgage 

and Security Agreement, dated as of April!, 2000, among Big 

Rivers, PJ;3R~l Statutory Trust, PBR-2 Statutory Trust, PBR-3 

Statutory Trust, FBR-1 Statutory Trust, FBR"2 Statutory Trust, 

PBR-1 OP Statutory Trust, PBR-2 OP Statutory Trust, PBR-3 OP 

Statutory Trust, FBR-1 OP Statutory Trust, FBR-2 OP Statutory 

Trust, Ambac Credit Products, LLC, AME Investments, LLC, 

Cobank, ACB, Bluegrass Leasing, Fleet Real Estate, Inc., AME 

Asset Funding, LLC, and Ambac Assurance Corporation, recorded 

in Mortgage Book 621, page 328, Office of the Henderson County 

Court Clerk, and (viii) any instrument or instruments that replace 

or are substituted for any of the foregoing instruments, in the case . . 

of (i) through (viii) above, as the same may be further amended or 

supplemented from time to time. 

(2) The term "Agreements" shall mean the Construction and 

Operation Agreement, the Power Sales Contract and the Joint 

Facilities Agreement, in each case as amended and supplemented 

from time to time. 

(3) The term "Affiliate" of any designated entity shaJI mean 

any entity that has a relationship with the designated entity 

whereby either of such entities directly or indirectly controls, is 

NYI45432730.6(:862202.!4) 90 



·. 

) 

controlled by, or is under common control with the other. For this 

purpose, the tenn "control" means the power, direct or indirect, of 

one entity to direct or cause the direction of the management or 

policies of another, whether by contract, through voting securities 

or otherwise. 

V. CONSENT AND AGREEMENT 

Section 501 WKE and LEM, as assignees of certain of the rights, title and 

interests of Big Rivers under the Agreements and pursuant to their respective assumptions of 

certain of the obligations of Big Rivers under the Agreements, all pursuant to the Station Two 

Agreement and the Assignment and Assumption Agreement, hereby consent and agree to the 

amendments to the Agreements contained in the 2005 Amendments to Contracts (subject to 

the conditions and limitations set forth in the 2005 Amendments to Contracts), and the Parties 

agree that under and pursuant to the Station Two Agreement and the Assignment and · 

Assumption Agreement, WKE and LEM shall, as such assignees, be entitled (whether or not 

so specified in the Agreements and the 2005 Amendments to Contracts) as aforesaid, to all 

the rights, title and interests of Big Rivers under the 2005 Amendments to Contracts and shall 

be bound (whether or not so specified in the Agreements and the 2005 Amendments to 

Contracts) to perform such obligations of Big Rivers under the 2005 Amendments to 

Contracts (other than Big Rivers' obligation pursuant to Section 201 or Section 401 thereof) 

that are assumed by WKE and LEM pursuant to· the Station Two Agreement and the 

Assignment and Assumption Agreement and arise or otherwise exist during the term of the 

Station Two Agreement (except as otherwise provided, and subject to the limitations in the 
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Station Two Agreement), as well as bound by their respective obligations as Parties 

hereunder. 

VI. REQUIRED APPROVALS; EFFECTIVE DATE; REPRESENTATIONS AND 
ACKNOWLEDGEMENTS; TERMINATION OF INTERIM AGREEMENTS; 
MISCELLANEOUS. 

Section 601 Tlie Parties agree that: 

(a) Each Party ·shall use its conunercially reasonable efforts to 

cooperate with the other Parties to obtain at the earliest practicable time all 

.governmental regulatory approvals and any creditors' consents and approvals 

required for the Parties' respective execution, delivery and performance of the 

2005 Amendments to Contracts, the Amendatory Station Two Agreement, the 

Guarantor's Consent and Acknowledgment, the Big Rivers' Creditors' 

Subordination Agreement and the Big Rivers' Easement, and each Party shall 

otherwise use its conunercially reasonaple efforts to satisfY for its part the 

conditions of the effectiveness of all provisions of the 2005 Amendments to 

Contracts applicable to it or for which it is responsible as set forth in subsection 

(b) of this Section 601. 

(b) Upon the execution and delivery of the 2005 Amendments 

to Contracts by the Parties this Section 601 shall become effective and, 

notwithstanding anything to the contrary set forth elsewhere herein, all other 

provisions of the 2005 Amendments to Contracts shall become effective only 

upon the date (based as to clauses (i), (ii) and (iii) below on certifications by the 

Parties as set forth in clause (iv) below) of the last of the following to occur: 
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(i) each Party shall have received a!l regulatory and other 

approvals, consents and authorizations required or necessary (A) 

for the effectiveness of all the provisions of the 2005 Amendments 

to Contracts with respect to all Parties thereto and the perfurmance 

by the Parties of their respective duties and obligations hereunder, 

and for a!l the provisions of the 2005 Amendments to Contracts to 

become the legal obligation of all Parties thereto,' (B) for the 

effectiveness of the Amendatory Station Two Agreement as to all 

parties thereto and 1he performance by all such parties of their 

respective duties and obligations thereunder, and for the 

Amendatory Station TWo Agreement to become the legal and 

binding obligation of all parties thereto; (C) for the execution and 

delivery by all relevant parties of the Big Rivers' Easement and the 

Big Rivers' Creditors Subordination Agreement and the 

performance by such parties of their respective duties and 

obligations thereunder; and for the Big Rivers Easement and the 

Big Rivers Creditors' Subordination Agreement to become the 

legal obligation of all such parties, including in the case of 

subc!auses (A) through (C) above, without limitation, any 

approvals, consents or authorii.ations that may be required from the 

Kentucky Public Service Commission, the Rural Utilities Service 

or any other creditor of Big Rivers that may hold one or more 

security interests in Big Rivers' interests in the Agreements or the 
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real property that is the subject of the Big Rivers' Easement; 

(ii) the Amendatory Station Two Agreement, the Big Rivers 

Easement and the Big Rivers' Creditors' Subordination Agreement 

shall have been executed and delivered by the respective parties 

thereto and all the provisi'ons thereof shall, either before or 

contemporaneous with all provisions of the 2005 Amendments to 

Contracts, have become effective and binding on such parties; aild 

(iii) LG&E Energy LLC shall have executed and delivered the 

Guarantor's Consent and Acknowledgement and received all 

regulatory and other approvals, consents and authorizations 

required therefor. 

(iv) Each Party shall have furnished to the other Parties a 

written certificate to the effect that for its part each of the 

conditions set forth in clauses (i), (ii) and (iii) above, has been 

satisfied. 

(v) The Parties shall have delivered each to the other, such 

opinions of counsel and other documentation in customary form 

and substance relating to the 2005 Amendments to Contracts and 

the other agreements referred to in this subsection (b) reasonably 

evidencing the due authorization, execution and delivery thereof 

the binding effect and enforceability thereof, the receipt of all 

required regulatory, creditor and other approvals thereof and 
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has full power and authority to conduct its business as presently conducted, and to execute, 

deliver and perform the 2005 Amendments to O;mtracts. 

(b) The execution, delivery and performance of the 2005 Amendments to 

Contracts have been duly authorized by all necessary action on the part of such Party and do not 

-require approval or consent of, or notice to, any creditor or any trustee or holder of any 

indebtedness or other obligations of such Party or any indebtedness entit1ed to any security 

interest in any property, rights or interests of such Party, other than such approvals, consents and 

other action as have been duly obtained or taken. 

(c) Neither the execution, delivery or performance by such Party of the 2005 

Amendments to Contracts, nor the consummation by such Party of the transactions contemplated 

thereby, will conflict with or result in any violation of or constitute a default under any terms of 

any material agreement, mortgage, contract, indenture, lease or other instrument, or any 

applicable law, by which su~h Party or-its properties or assets are bound. 

(d) The execution, delivery or performance by such Party of any provision of 

the 2005 Amendments to Contracts, do not require the consent or approval of, the giving of · 

notice to, the registration with, or the taking of any other action in respect of, any government 

authority or agency, including any judicial body, other than such consents, approvals, notices, 

registration or other action which have been duly obtained, given, sent or taken. 

(e) These 2005 Amendments to Contracts have been duly executed and 

delivered by such Party and constitute the legal, valid and binding obligation of such Party 

enforceable against such Party in accordance with its terms, except as such enforcement may be 
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limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws 

affecting the rights of creditors generally and by general principles of equity, regardless of 

whether enforcement is sought in a proceeding in equity or at law. 

(f) There are no pending or to the actual knowledge of such Party, threatened 

actions or proceedings by or before any court or administrative agency that, either individually or 

in the aggregate, are reasonably likely materially and adversely to affect the ability of such Party 

to perform its obligations under these 2005 Amendments to Contracts. 

Section 603 Each of the Parties acknowledges that WKE and the City have 

heretofore funded SCR Capital Costs and other costs ofthe Station Two SCR System, as well 

-
as SCR Ammonia Costs, and have otherwise performed certain obligations and undertaken 

certain activities with respect to the Station Two SCR System or the design, acquisition, 

construction, installation, start-up and testing thereof, in each case pursuant to the Interim 

Funding Agreement, and the Parties hereby agree that provision of such funding; the 

performance of such obligations and the undertaking of such activities shall be deemed to 

have been authorized, undertaken and accomplished consistent and in accordance with the 

Parties' respective obligations under the provisions of the Agreements (as amended hereby) 

and the Station Two Agreement. The acknowledgements and agreements of the Parties 

pursuant to this Section 603 shall apply with respect to all such fundings, performance and 

undertaking through the effective date of all provisions of the 2005 Amendments to 

Contracts. 

Section 604 The Parties agree that upon all provisions of these 2005 

Amendments to Contracts becoming fully effective as provided in Section 601, any amounts 
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remaining in the Interim SCR Account held by the City under the Interim Funding Agreement 

shall be paid into the SCR Account established under the Construction and Operation 

Agreement; and the Interim Funding Agreement and the Interim SCR Account shall each . . 

tenninate in accordance with their respective terms. To the extent a Party has funded a share 

of SCR Capital Costs prior to all provisions of the 2005 Amendments to Contracts becoming 

fully effective that is greater than or less than the·share of such costs required to be funded by 

that Party in accordance with the 2005 Amendments to Contracts (including without 

limitation, any SCR Capital Costs funded by the City, WKE or LEM pursuant to the Interim 

Funding Agreement), the other relevant Party or Parties agree to promptly reimburse that 

Party (in the case of an over funding), or that Party agrees to promptly reimburse the other 

.relevant Party or Parties (in the case of an under funding), in each case, in an amount 

necessary to reflect the Parties' respective funding obligations for SCR Capital Costs under 

the 2005 Amendments to Contracts, without set-off, deduction or counterclaim. As used in 

the Interim Funding Agreement, references to the. 2002 Amendments to Contracts shall mean 

the 2005 Amendments to Contracts. The Parties agree that notwithstanding the provisions of 

Section 8 of the Interim Funding Agreement to the contrary, neither Western Kentucky 

Energy Coxp. nor WKE Cotp. are required to be parties to the 2005 Amendments to Contracts 

as a condition to the Interim Funding Agreement becoming immediately null and void as 

contemplated in that Section 8. 

Section 605 Except as amended by the 2005 Amendments to Contracts, each of 

the Agreements shall remain in full force and effect. 

IN WITNESS WHEREOF, the Parties have executed the 2005 Amendments to 

Contracts in multiple counterparts as of the date first written above. 
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.4/~N--~~-/TG',l,:.rqCiCldk . 
V (City Seal) 
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Title: Mayor 

City of Henderson Utility Commission 

By: L) ~JIM.-£, ... An.~ 
Title: Chairman 

.. 

Title: Vice President 

LG&E Energy Marketing Inc. 

By:~ 
Title: -£>.1'!$~ 

···~~>&· By..~~~~~~~~·-----
Title: President 
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EXBlBITAl 
to the Power Sales Contract lllld the 

Construction and Operation Agreement 

J,OCATIQN OF STATION TWO AND STATION TWO SCR SYSTEM 
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EXBmiTA2 
to the Power Sales Contract and the 

Construction and Operation Agreement 

STATION TWO SCR SYSTEM BASE COAL SPECIFICATIONS 

Ultimate Analysis- Weight% as received except as noted: 

Design Range 
%Carbon 61.0 60.0-65.0 
Hydrogen . 4.2 3.5-5.0 
%Nitrogen 1.3 1.1-1.5 
%Chlorine 0.10 O.Q3 -0.25 
%Sulfur 3.6 2.5-4.0 
%Oxygen 7.8 N/A 
%Moisture 9.0 7.0-12.0 
%Ash 13.0 5.0-22.0 
BTU 11,200 · I 0,800- 12,000 
so2 (in lbs per mrnBTU) 6.27 4.0-7;0 

Coal Ash Analysis- Weight % as received except as noted: 

Design Range 
Silica, Si02 45.6 43.1-51.0 
Ferric Oxide, FC203 20.0 15.0-28.3 
Alumina, Ah03 21.9 18.5-23.7 
Titania, Ti02 1.0 0.4-1.93 
Calcium Oxide, CaO 2.6 1.6-5.2 
Magnesium Oxide, Mg() · 3.8 0.6-4.5 
Potassium Oxide, K20 2.5 0.8-3.0 
Sodium Oxide, Na20 0.6 0.3-0.9 
Undetermined remainder 

Trace Elements (dry basis gig) 

Design Range 
Arsenic, As 10 2-30 
Vanadium, V 86 50-200 
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EXHIBITB 
to the Power Sales Contract and the 

Construction and Operation Agreement 

COMPONENTS OF STATION TWO SCR SYSTEM 

SCRSYSTEM 

The SCR system for each of the units is located between the boiler economizer outlet and the air 

heater inlet. The catalyst modules are located in one vertical down flow reactor for each boiler. 

The SCR reactors are of an outdoors design. 

During periods of operation, flue gas from the boilers after the economizer sections will pass 

through th~; SCR and then through the air heaters. When the SCR is not in service, the flue gas 

1 will by-pass the SCR system. The aromonia injection system will use anhydrous aromonia from 

a storage facility. Two layers of catalyst will be employed initially to attain required 

performance. A third layer will be.added, when necessary after the guarantee period, to maintain 

continued performance. 

Ammonia System 

The purpose of the aromonia injectio1,1 system is to ensure that there is a correct amount of 

aromonia imd an even distribution ofNH3/ NO, ratio at the first catalyst layer. The aromonia 

injection process involves moving the liquid anhydrous aromonia from the storage tanks to the 

vaporizer skid, where it is vaporized, and then moved to the reactor area where it is mixed with 

heated dilution air. The aromonia air mixture is then injected into the flue gas duct ahead of the 

SCR reactor through a specially designed injection grid. 
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SCR; ·Ductwork and Support System: 

Pile Foundations 

Grade Beams 

Slabs on Grade 

Equipment Pads 

SCR and Ductwork Support Steel 

Access Platforms and Stairs to Grade 

2 SCR Reactor Vessels 

SCR Inlet and Outlet Ductwork 

SCR and Ductwork Insulation and Lagging 

Ductwork Expansion Joints 

SCR and Ductwork Access Doors 

Pipe Supports 

Buildings and Enclosures: 

Electrical Building Extension 

NOx Analyzer Shelter 

2 Dilution Air Fan Skid Enclosures 

Mechanical Equipment, SCR System: 

4 Diverter Dampers 

6 Diverter Damper Seal Air Fans 

6 Damper Seal Air Fan Intake Silencers 

2 Seal Air Heaters 

SCR Catalyst Modules 

Catalyst Handling Equipment; Carts, Air Powered Hoists, and Crane Beams 

16 Sonic Air Horns 

2 Air Filters 

2 Air Compressors 

I Regenerative Air Dryer Skid 

I Air Receiver 
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6 Ash Hoppers 

6 Hopper Ash H;andling Valves 

Mechanical Equipment, Ammonia System: 

2 Ammonia Storage Tanks 

2 Ammonia Leak Detection S)rstem 

·3 Ammonia. Vaporizers 

4 Dilution Air Fans 

4 Dilution Air Intake Silencers 

4 Dilution Air Heaters 

1 Mixing Chamber 

2 Air Filters 

Ammonia Piping 

2 Ammonia Injection Grids and Associated Nozzles, etc. 

3 Ammonia Area Eye Wash Stations 

Nitrogen Bottles for Purging 

Electrical Equipment: 

2 SCR Control Systems 

2 Motor Control Centers 

2 Gas Analyzers & Monitoring System 

Air Preheater Refurbishment 

Air Heater Baskets 

4 Air Heater Rotors 

Seals and Stay Plates 

Multi-media Cleaning System 

1 Air Heater Water Wash Skid 
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A • c 
ALLOCATION OF STATION TWO ALLOTTED ALLOWANCES • 

1 

t2 
DATA ENTRY (SHOWN WITH EXAMPLE VAWES} 

f-1 -stauon Two Allotted Allowances" (e.g. 750 allowanc.t!S 150 

~ 
"CIN Capacity Roservatlon" (e.g. 95 MWnet 95 

~ 
Actual Nat Statron Two Genoratron {o.g. 890,000 MWhrs 890,000 

I-" Total Number of Hours In NOx Season {e.g. 3.,672 3,672 

rL -city Aetual Load Factor" (e.g. aD% 0.80 

r!! "Station Two Stack NOx Emlsslons" at •A, Actual SCR NOx Removal (e.g, 88" 330 

r!! "Station iWo SCR Inlet NOx Tons" (e.g. 2750 tons 2.750 

r!" Statlon Two Allocated Anowanees 330 

r!! SCR Oestgn NOx Remolr.!II(Fixed at 90.0"/o 0.90 

tE 
"Station One Units Stack NOx Emissions· (e.g. 66 tons " 

13 "StaUon one Units Allotted Allowances" (e.g. 31 allowances 31 

r-!! 
REFERENCE CALCULATIONS 

15 City's "AVCRge Station Two Capacity Share" 30.45Yo 

~ 
CfTY"S EXCESS ALLOWANCES {APPLIES ONLY IF CITY ACTUAL LOAD FACTOR LESS THAN BS%) 

p! 
Acwal Net Station Two Genllr:ation (e.g. 890,000 MWhrsl 890,000 

~ 
City Reduction Genc.atlon Amount (MWhrs) 17.442 

~ 
Station Two Stack NOx Emissions applying SCR Design NOx Removal 275 

j3!' 
Station Two Allocafed Allowances if SCR Design NOX Remolr.!ll Applied to Stack Emissions m 

~ 
Statf~n Two NQ)I. Allowances assocbtsd with City Redudlon Generation Amount s 

fE 
Calculation Va\ue/Fonnuia Step 5 

fE 
Calculation Value/Formula Step 5 

24 •ctty Excoss Allowances .. 5 

f12 
CALCULAT10N OF STAT10N TWO ALLOTTED ALLOWANCES ALLOCATED TO STATION ONE UNIT 6 

~ 
calculation Value/formula Step 35 

f.!l: 
calculation Value I Fonnula Stop 35 

1-'2 
calculation Vatuc/Fonnula Step " ,. Station Two Allotted Allowances Allocated .to Station Ono Unit 6 (not to exceed 40 or be less than Ol 35 

t-l'l 
ALLOWANCES ALLOCATED TO M<'EIBREC 

Balance of Slal\on Two Allotted Allowances to WKEIBREC less 40 Station Two Allotted Allowances potentially available fOr use at 

j2! Station Ono Unit 6 "' 
fB 

Portion of 40 Potentially Avallablo Station Two Allotted Allowances Mot Allocated to Station One Unit 6 s 

33 Balance of Station Two Allotted Allowances to WKEIBREC 380 

~ 
SUMMARY OF ALLOWANCE DISTRIBUTION 

f12 
~station Two Allotted Allowances• 750 

~ 
"Station Two Allocated Allowances" !not to exceed amount of Station Two Allotted Allowances) 330 

r'! 
·c1ty Excess Al!owancas• 5 

f.?& 
Statfon Two AlloUcd Allowances Allocated to Station One Unit 6 {not to exceed 40 or be less than 0) 35 

39 Balance of Station Two ADotted Allowances to WKEJBREC 380 

~ f4* •All values and calcutatlons pertain to a NOX Season and reflect existing Fadci'al and Kentucky N.Ox Regulations underwhlch 

'"* 
one allowance oquals one ton or NOx 

4l .. ""Une C20 must be reflected as a number carried to at least ten decimal nlaces 

,, 
· .. 

0 

C.cJJ12 

""' 

~ •rr c 
TO CONSTF.. .. '-- ,,...!.'. ANO 

OPERATION AGREEMENT 

.B5 '(C1S"31Z"C6TIItt.8S-C7VO.II5} 

C9;.t..C11) 

"Ct9 .. 

(C20/C5l"Ct8 

IF(C3-~C21,C21,CJ.CB) 

lf{C22.cO.O,C22) 

1Ftc7<0..&5.c23.0) 

IF{C12-C13>0,C12·C13.0) 

1FiC3-C&-C24..c2A.C2e.Cl-C8-Ct4) 

1F(CJ.C8-C2.&<o.O.C27) 

IF(C28>40.40,CZ8) 

1F(C3-CS-C2'-C2S-C32oe().Q,C3-C8-C24.C29-QZ) 

""""' IFIC3-C8-C24-C29<0.0.CJ·C8-C24.C29) 

oC3 

U:ICS>-O.C3.C8) 

•C24 

-<29 
oC33 

Ale: Schedule C.xls: Pian 



EXBffiiTD 

SCR AMMONIA COST SHARE 

I. DEFINITIONS 

In addition to the.tenns used in this Exhibit that are defined in Section 2 of the Power 

Sales Contract, capitalized tenns used in this Exhibit shall have the meanings set forth in Section 

VI of this Exhibit. 

II. . SCRAMMONIA COST ALLOCATION FORMULA 

The SCR Ammonia Costs allocated to Big Rivers {or WKE/LEM, as Big Rivers' 

assignee) pursuant to Section 6.2(a) of the Power Sales Contract for a particular Monthly Billing 

\ 
.- Period shall be determined, subject to adjustment as provided in Sections IV and V of this 

Exhibit, as follows: 

Where: 

AC = 

AC = [C x.Q.] xMB 
TG 

The amount of SCR Ammonia Costs allocated to Big Rivers (or 

WKE/LEM, as Big Rivers' assignee) for such Monthly Billing Period 

c = The total amount of SCR Ammonia Costs for the Contract Year 

that includes such Monthly Billing Period. 

G = The Actual Station Two Generation Share of Big Rivers (or 
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WKE/LEM, as Big Rivers' assignee) for the NOx Season or portions of the NOx 

Seasons within the Contract Year that includes such Monthly Billing Period 

TG = The Actual Net Station Two Generation for the NOx Season or 

portions of the NOx Seasons within the Contract Year that includes such Monthly 

Billing Period 

MB = 1/12, or in the case where the Contract Year that includes such 

Monthly Billing Period embraces fewer than 12 months, a greater fraction the 

numerator of which is 1 and the denominator of which is the number of months in 

such Contract Year. 

III. MONITORING OPERATING PERFORMANCE 

Monitoring of the operating performance of the Station Two SCR System by Big Rivers 

(or WKE as Big Rivers' assignee) under the Construction and Operation Agreement, shall 

include the following: 

(A) Boiler Efficiency 

(B) Performance under vendor warranties: 

(i) Operation ofNOx duct inlet and outlet monitors 

(ii) Actual NOx removal 

(iii) Actual ammonia consumption and ammonia slip 

(C) NOx burner performance 

(D) Unit turndown 
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IV. Two Year Revisit of SCR Ammonia Cost Allocation Formula 

Within 60 days following the end of the 2005 NOx Season (September 30, 2005), the 

Parties shall revisit the SCR Ammonia Cost Allocation Formula for the purpose of determining 

whether there is to be an adjustment of the SCR Ammonia Cost Allocation Formula as follows: 

(A) ·selection 'of an SCR Ammonia Consultant (that may be an affiliate of a Party) by 

agreement of all the Parties to advise and assist the Parties in making such determination. 

(B) Review of data derived from the monitoring of operating performance under 

Section m of this Exhibit. 

(C) Consideration of whether a Correction Factor is needed to adjust the SCR 

Ammonia Cost Allocation Formula in light of the operating performance data. 

(D) Determination by agreement of all the Parties of whether (and the extent to 

which) (i) the SCR Ammonia Cost Allocation Formula shall be adjusted by a Correction Factor 

approved by all the Parties; or (ii) the SCR Ammonia Cost Allocation Formula shall continue 

without adjustment. 

(E) If the Parties are not able to agree as set forth in (D) above within 60 days 

following the end of the 2005 NOx Season, then at the request of any Party made within ten days 

thereafter, there shall be an Ammonia Dispute Resolution Procedure to commence 20 days after 

the date of such request for the purpose of determining whether or not the SCR Ammonia Cost 

Allocation Formula shall be adjusted, and if so, a determination as to the Correction Factor for 

the adjustment The Parties shall be bound by the determinations made pursuant to the Ammonia 

Dispute Resolution Procedure. 

(F) If a Correction Factor shall be determined pursuant to (D) or (E) above, this 
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Exhibit shall be revised to refleci the adjustment of the Ammonia Cost Allocation Fonnula by 

such Correction Factor. 

(G) The costs of the Ammonia Dispute Resolution Procedure shall be treated as 

capacity costs of Station Two and constitute general and administrative expenses thereof under 

Secti<;m 6.3 of the Power Sales Contract. 

V. Other Adjustments of SCR Ammonia Cost Allocation Formula· 

Based on a review by the Parties of the data developed from the monitoring of operating 

performance pursuant to Section Ill of this Exhibit, the SCR Ammonia Cost Allocation Formula 

may be adjusted at any time by a Correction Factor approved by all the Parties, and this Exln'bit 

shall be revised to reflect the adjustment of the SCR Ammonia Cost Allocation Formula by such 

Correction Factor. 

VI. Certain Definitions 

Certain terms used in this Exhibit are defined as follows: 

"Ammonia Dispute Resolution Procedure" shall mean, with respect to a determination 

pursuant to this Exhibit as to whether or not the SCR Ammonia Allocation formula shall be 

adjusted by a Correction Factor, the following procedures and actions: 

(i) The appointment of members of a committee (the "Dispute Resolution 

Committee'') consisting of three SCR Consultants. One SCR Consultant shall be appointed by 

Big Rivers (or WKEILEM, as Big Rivers' assignee) and one appointed by the City, and each of 

such SCR Consultants may be affiliated with the Party that appointed it. Each such Party s4all 

no~ify the other as to the identity of its appointee within 15 days of the commencement of the 

Ammonia Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the 
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two SCR Consultants appointed by the Parties as above provided, which appointment shall be 

made within 30 days from the commencement of the Ammonia Dispute Resolution Procedure. 

The third SCR Consultant shall not be affiliated with any Party and shall be the Chair of the 

Dispute Resolution Committee: 

(ii) The Dispute Resolution Committee shall be furnished by Big Rivers (or 

WKE as Big Rivers' assignee) with the monitoring data obtained pursuant to Section ill of this 

Exlnbit and upon request of any member, the Dispute Resolution Committee shall be furnished 

by a Party with other available information in that Party's possession or control relating to this 

Exlnbit or the Station Two SCR System. 

(iii) Both Big Rivers (or WKEILEM, as Big Rivers' assignee) and the City 

shall furnish to the Dispute Resolution Committee statements as to their respective positions with 

respect to the determination in dispute, together witli such other information that such Party 

deems relevant. Each such Party may be assisted by an .advisor and by counsel of its choice, 

each of which shall be at the expense of that Party. 

(iv) The Dispute Resolution Committee shall establish by majority vote of its 

members such procedures for its deliberations as it deems appropriate. 

(v) The determination by the Dispute Resolution Committee as to whether the 

SCR Ammonia Cost Allocation Formula should be adjusted by a Correction Factor and, if so, the 

determination of such Correction Factor shall be made by a majority vote of its members. 

(vi) The Dispute Resolution Committee shall issue a written decision as to its 

determinations stating the reasons upon which such determinations are based. The 

determinations by the Dispute Resolution Committee shall be made within 60 days of the 
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comriiencement of the Ammonia Dispute Resolution Procedure (orby·such later date as the 

Parties shall approve). Such determination by the Dispute Resolution Committee shall be 

conclusive for the purposes of the Power Sales Contract and shall he final and binding on the 

Parties. 

"Correction Factor" shall mean the correction factor considered and, as 

applicable, determined pursuant to Section IV or Section V of this Exhibit which shall constitute 

an adjustment of the SCR Ammonia Cost Allocation Formula. 

"SCR Consultant" shall mean the engineering or consulting firm having a 

favorable reputation for knowledge and experience with respect to the operation and 

performance of selective catalytic reduction systems installed in coal-fired electric power plants. 
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EXHIBITE 
To the Power Sales Contract 

SCR CATALYST AND COST SHARE 

AND 

CATALYST REFuND PAYMENT 

I. Definitions 

In addition to the tenns used in this Exhibit that are defined in Section 2 of the Power 

Sales Contract, capitalized tenns used in this Exhibit shall have the meanings set forth in Section 

VI of this Exhibit. 

II. SCR CatalYst Cost Allocation Formula 

The SCR Catalyst Acquisition Costs with respect to a Catalyst Layer allocated to Big 

Rivers (or WKEILEM, as Big Rivers' assignee) pursuant to Section 6.2(b) of the Power Sales 

Contract for a particular Monthly Billing Period shall be calculated in accordance with the 

following formula: 

Where: 
X 

X c [(CC- AFl X CSJ + BAF 
MB 

The amount of the SCR Catalyst Acquisition Costs with respect to 

such Catalyst Layer allocated to Big Rivers (or WKE/LEM, as Big Rivers' 

assignee) for such Monthly Billing Period 

cc = The amount of the SCR Catalyst Acquisition Costs with respect to 

such Catalyst Layer for the Contract Year that includes such Monthly Billing 
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Period 

AF = The amount 'ofany Alternate Fuel Differential Amount with 

respect to such Catalyst Layer as set forth in the successfu!·bid by the vendor of 

such Catalyst Layer based on the designation of Alternate Fuel by either or both 

Parties with respect to such Catalyst Layer 

MB = 12, or in the case where the Contract Year that includes such 

Monthly Billing Period embraces fewer than 12 months, the number of months in 

such Contract Year 

cs = The share (expressed as a decimal) of the Total Capacity 

(determined as provided in Section 3 of the Power Sales Contract) of Big Rivers 

(or WKE/LEM, as Big Rivers' assignee) for the Contract Year that includes such 

Monthly Billing Period 

BAF = The amount of the Alternate Fuel Differential Amount, if any, 

attn'butable to the designation by Big Rivers, (or WKE/LEM, as Big Rivers' 

assignee) of its use of Alternate Fuel with respectto such Catalyst Layer 

III. Certain Requirements for Vendor's Bid 

The bid terms for the purchase by a vendor of a Catalyst Layer shall require, among 

others, that: 

(A) The vendor's bid with respect to the Catalyst Layer shall set forth (i) the purchase 

price with respect to such Catalyst Layer as designed for Base Coal; 

(B) If either Big Rivers (or WKE/LEM, as Big Rivers' assignee) or the City shall 

designate its use of Alternate Fuel with respect to such Catalyst Layer, the vendor's bid with 
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respect to such Catalyst Layer shall set forth in addition to the amount of the purchase price of 

the Catalyst Layer as if designed for Base Coal, any adjustment in the amount of the purchase 

price attributable to suc\1. designation of the use of Alternate Fuel. 

IV. Cata(yst Failure and Catalyst Refund Payment 

The amount of SCR Catalyst Acquisition Costs allocated pursuant to the SCR Catalyst 

Cost Allocation Formula set forth in Section II ofthls Exhibit or paid by the City shall be 

adjusted by a Catalyst Refund Payment in the event of a Catalyst Failure as follows: 

(A) In the event of a Catalyst Failure, the Party (either Big Rivers (or WKE/LEM, as 

Big Rivers' assignee) or the City, as the case may be) whose fuel is responsible for the Catalyst 

Failure shall make a Catalyst Refund Payment to the other Party as an adjustment of the 

payments by the Parties oftheir respective amounts of SCR Catalyst Acquisition Costs, orin the 

case where both Big Rivers' (or WKEILEM's, as Big Rivers' assignee) and the City's fuel 

characteristicS are responsible for the Catalyst Failure, such Parties shall pay, each to the other, a 

Catalyst Refund Payment in proportion to the relative responsibility of its fuel for the Catalyst 

Failure . . . 
.. (B) Unless determined by agreement of all the Parties, the determination of whether a 

Catalyst Failure shall have occurred and, if so, the characteristics of a Party's fuel responsible 

therefor, or, ifboth Parties' fuel shall be responsible, the percentage with respect to the 

proportionate responsibility of each Party therefor as contemplated in (A) above, shall be made 

within 90 days following the occurrence of such Catalyst Failure (or by such later date as 

approved by all the Parties) by a Catalyst Analysis Organization (which may be an affiliate of a 

Party) acceptable to all the Parties based upon the data obtained through the fuel sampling and 

analysis methodology provided for in Sectioq V of this Exhibit 
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·· (C) In the event the Parties are not able to reach a determination as to a Catalyst 

Failure and its cause by mutual acquiescence and are not able to select a Catalyst Analysis 

Organization mutually acceptable to all the Parties within 20 days ofth'e occurrence of the 

Catalyst Failure, at the request of any Party made within I 0 days thereafter, there shall be a 

Catalyst Dispute Resolution Procedure which shall commence within I 5 days of the date of such 

request for the purpose of selecting a Catalyst Analysis Organiza~ion to make the determination · 

as to the Catalyst Failure, its cause and the fuel characteristic responsible, as set forth in (B) 

above. 

(D) The cost of the Catalyst Analysis Organization, together with costs of any 

·attendant Catalyst Dispute Resolution Procedure, shall constitute capacity costs of Station Two 

and operation and maintenance costs thereofunder Section 6.3 of the Power Sales Contract, 

provided that, in the case where the determination by the Catalyst Analysis Organization of a 

Catalyst Failure with respect to a Catalyst Layer results in a Catalyst Refund P11yment, such costs 

shall be included in the SCR Catalyst Acquisition Costs for such Catalyst Layer for the purposes· 

of the calculation of the amount of any Catalyst Refund Payment pursuant to (F) below. 

(E) In the event of a Catalyst Failure where neither the Parties nor any Catalyst 
', ' 

Analysis Organization shall be able to determine the responsibility for the Catalyst Failure based 

on the respective fuel characteristics of the Parties' fuel, no Catalyst Refund Payment shall be 

payable by any Party. 

(F) The amount of a Catalyst Refund Payment with respect to a Catalyst Layer to be 

made by a Party (either Big Rivers (or WKE/LEM, as Big Rivers' assignee) or the City) whose 

fuel shall be responsible for the Catalyst Failure, or made by each of such Parties in the case 

where the fuel ofboth such Parties shall be responsible for the Catalyst Failure, based on a 
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detennination made pursuant to (B) above or (C) above, shall be calculated with respect to a 

Party in accordance with the following fonnula: 

Where: 

Z= CAC-AFh CGL-ALl xPS x CS 
GL 

z = The amount of the Catalyst Refund Payment to be made by such 

Party 

AC = The SCR Catalyst Acquisition Costs with respect to such Catalyst 

Layer 

AF = The Alternate Fuel Differential Amount, if any, with respect to 

such Catalyst Layer 

GL = The Guaranteed Life Cycle with respect to such Catalyst Layer 

AL = The total number of hours of the actual operating life of such 

Catalyst Layer 

cs = The share (expressed as a decimal) of the Total Capacity 

(determined as provided in Section 3 of the Power Sales Contract) of such Party 

for the Contract Year for which the SCR Catalyst Acquisition Cost~ with respect 

to such Catalyst Layer was payable pursuant to Section 6 of the Power Sales 

Contract 

PS = If the chamcteristics ofboth Parties' fuel shall be responsible for 

the Catalyst Failure, the percentage (expressed as a decimal) of the proportionate 
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responsibility of such Party's fuel therefor as detennined pursuant to (B) or (C) 

above or, if only such Party's fuel is responsible, PS shall equal! 

V. Fuel sampling and Analysis Methodology 

Fuel sampling and analysis methodology shall be conducted for each NOx Season for 

purposes of making detenninations as to any Catalyst Failure as set forth in Section IV of this 

Exhibit and to identify and evaluate any issues as to the warranties under the catalyst vendor's 

contract with respect to each Catalyst Layer as follows: 

(A) Big Rivers (or WKEILEM, as Big Rivers' assignee) shall perfonn monthly 

composite sampling to obtain ultimate, trace element and mineral ash analyses of the as-received 

fuel purchased by it from the fuel supplier, which sampling shall be perfonned at its own cost. 

(B) The City shall perfonn monthly composite sampling to obtain ultimate, trace 

element and mineral ash analyses of the as-received fuel purchased by it from the fuel supplier 

which sampling shall be perfonned at its own cost. 

(C) Big Rivers (or WKE as Big Rivers' assignee) will perfonn daily into weekly 

composite ultimate and trace element analyses of as-fired fuel under the Construction and 

Operation Agreement, and the costs thereof shall be treated as capacity costs of Station Two and 

constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales 

Contract. 

(D) Big Rivers (or WKE as Big Rivers' assignee) wiiJ perfonn monthly composite 

sampling and obtain mineral ash· analysis of fly ash samples under the Construction and 

Operation Agreement, and the cost thereof shall be treated as capacity costs of Station Two and 

NY!45432730.6 (:862202.14) 16 



·.· 

' ' 

constitute operation and maintenance costs thereof under Section 6.3 of the Power Sales 

Contract. 

VI. Certain Defmitions: 

"Catalyst Analysis Organization" shall mean a laboratory or engineering firm having a 

· · favorable reputation for skill and experience with respect to conducting tests, analyses and 

studies in coimection with the use of catalyst in the operation of selective catalytic reduction 

systems installed in coal fired electric power plants. 

"Catalyst Dispute Resolution Procedure" shall mean, with respect to determinations 

pursuant to Section IV(C) of this Exhibit as to a Catalyst Failure, its cause and the fuel 

characteristics responsible therefor, the following procedures and actions: 

(i) The appointment of members of a committee (the "Selection Committee") 

consisting of three SCR Consultants. One SCR Consultant shall be appointed by Big ruvers (or 

WKE/LEM, as Big ruvers' assignee) and one appointed by the City, and each of such SCR 

Consultants may be affiliated with the Party that appointed it. Each such Party shall notify the 

other as to the identity of its appointee within 1 5 days of the commencement of the Catalyst 

Dispute Resolution Procedure. The third SCR Consultant shall be appointed by the two SCR 

Consultants appointed by the Parties as above provided, which appointment shall be made within 

30 days from the commencement of the Catalyst Dispute Resolution Procedure. The third SCR 

Consultant shall not be affiliated with any Party and shall be the Chair of the Selection 

Committee. 

(ii) The Selection Committee shall by a majority vote of its members select an 

independent Catalyst Analysis Organization which shall not be affiliated with any of the Parties 
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that Will accept the assignment to make the determinations for which the Catalyst Dispute 

Resolution Procedure was required by Section IV'(C) of this Exhibit. 

(iii) Such Catalyst Analysis Organization shall be furnished by Big Rivers (or 

WKE as Big Rivers' assignee) with the fuel sampling and analyses methodology data obtained 

pursuant to Section V of this Exhibit and upon its request shall be furnished by a Party with other 

available information in the possession or control of that Party relating to this Exhibit or the 

Station Two SCR System. 

(iv) Big Rivers (orWKE/LEM, as Big Rivers~ assignee) and the City may 

each furnish to the Catalyst Analysis Organization any statements as to. their respective positions 

with respect to the determination in dispute, together with such other information that such Party 

deems relevant. Each such Party may be assisted by an advisor and by counsel of its choice, 

each of which shall be at the expense of that Party. 

(v) The determination shall be made by the Catalyst Analysis Organization as 

to whether a Catalyst Failure occurred and, if so, its cause and the fuel characteristics of the 

Party responsible therefor, or, in the case where the fuel of both such Parties shall be responsible, 

the percentage of the proportionate responsibility of the fuel of each such Party (or, if the 

Catalyst Analysis Organization is not able to determine such proportionate responsibility, it shall 

state that it is unable to do so). 

(vi) The Catalyst Analysis Organization shall issue a written decision as to its 

determinations (or inability to make the same) stating the basis therefor. Such decision by the 
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Catalyst Analysis Organization shall be made within 60 days of the commencement of the 

Catalyst Dispute Resolution Procedure or by such later date as the Parties shall approve. Such 

decision by the C: ~lys~ Analysis Organization shall be conclusive for the purposes of the Power 

Sales Contract and shall be final and biriding on the Parties. 

"G!iaranteed Life Cycle" shall mean, with respect to a particular Catalyst Layer, the 

number of hours of operation of such Catalyst Layer consistent with its design capability 

guaranteed or warranted by the vendor of such Catalyst Layer based on compliance with the 

operation and maintenance procedures and fuel specifications provided in the contract with such 

vendor. 

"SCR Consultant" shall mean,-with respect to a particular Catalyst Layer, an 

engineering or consulting firm having a favorable reputation for skill and experience in 

connection with the operation of selective catalytic reduction systems installed in coal fired 

electric power plants. 
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• AmericanArbitrationAssociation 
Dispute Ruolviion Strvi.c.es Worldwide 

May31,2012 

VIA ELECTRONIC MAIL: 

C. S. Greene, Esq. 
Bryan Cave, LLP 
1201 West Peachtree Street NW 
Suite 14 
Atlanta, GA 30309-3488 

Jason Renzelmann 
Frost Brown Todd LLC 
400 West Marlret Street 
32ndFloor 
Lousiville, KY 40202-3363 

Theresa A. Canaday, Esq. 
Frost Brown Todd, LLC 
400 West Market Street 
32ndFloor 
Louisville, KY 40202-3363 

K. G, Haynes, Esq. 
Wyatt Tarrant & Combs, LLP 
500 W. Jefferson Street, Suite 2800 
Louisville, KY 40202-2898 

Virginia H. Snell 
Wyatt, Tarrant & Combs, LLP 
PNC Plaza, Suite 2800 
500 West Jefferson Street 

. Lou.isville, KY 40202-2898 

Re: 52198 00173 10 
Big Rivers Electric Corporation 
vs 
City of Henderson, Kentucky 
and City ofHenderson Utility Commission 
dba Henderson Municipal Power and Light (HMPL) 

Dear Parties: 

Jolm Bishop, Vice President 
biobopj@adr.org 

South=t ea.. Managemcm ccmer 
2200 Centwy Pmlcway, Sui1c300, AtJamo, GA30345 

telephone:: 404-3.25-0101 faes:imile: sn-395-1388 
- h!!p:/lwww.B<h.org/ 

By direction of the Arbitrators we herewith transmit tu you the duly executed Final A ward and 
Concurrence in Award in the above matter. Original copies will follow via U.S. mail This serves as a 
reminder that there is to be no direct commuuication with the Arbitrators. All commuuication shall be 
directed to the Association. 

At this time we have verified with the arbitrators that they have submitted all requests for compensation 
and expenses in this matter. Accordingly, we have conducted a final reconciliation of the finances and 
are providing each party with a Financial History and Compensation Summary. If a party had any unused 
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compensation dej)osits, we have issued a refund check that should arrive in the mail shortly. If a party 
has an outstanding balance, that party will continue to receive cyclical invoices until the balance is paid. 

NQte that the financial reconciliation reflects costs as they were incurred during the course of the 
proceeding. Any apportionment of these costs by the arbitraior, pursuant to the Rules, will be addressed 
in the award and will be stated as one party's obligation to reimburse the other party for costs incurred. 
Any outstanding balances the parties may have with the AAA for the costs incurred during the arbitration 
proceedings remain due and payable to the AAA even after the final award is issued, and regardless of the 
arbitraior's apportionment of1hese costs between the parties in the award. 

Please note that the physical case file will be destroyed fifteen (15) months after the date of this letter. In 
1he nonnal course of our administration, the AAA may mainrnin certain documents in our electronic 
records system. Such electronic records are not rontinely destroyed and do not constitute a complete case 
file. 

We appreciate your selection of the AAA as your alternative dispute resolution provider in this matter. 
As always, please do not hesitate to conrnct me if you have any questions. 

Sincerely, 

lsi Paris Earp 

Paris N. Earp 
Manager of ADR Services 
800 388 6312 
EarpP@adr.org 

Encl. 

cc: W J. Michael Cody, Esq. 
T. Maxfield Bahner, Esq. 
Richard L. Pemberton, Esq. 



AMERICAN ARBITRATION ASSOCIATION 

In the matter of the arbitration between: 

Re: 52198 00173 10 
Big Rivers Electric Corporation (Claimant) 
VS 

City ofHenderson, Kentucky 
and City of Henderson Utility Commission 
dba Henderson Municipal Power and Light (HMPL) (Respondents) 

AWARD 

We, The Undersigned Arbitrators, having been designated in accordance with the 

arbitration agreement entered- into between the parties and having been <;iuly sworn and 

having heard the proofs and allegations of the Parties, do hereby FIND and AWARD as 

follows: 

Complainant, Big Rivers Electric Corporation, filed this arbitration for a 

declaration of rights under a certain Power SaJes Contract between City of Henderson, 

Kentucky and Big River's Rural Electric Co-Operative Corporation, dated August 1, 

1970, and later amendments to that agreement 

The demand for arbitration filed February 23, 2010 requested declaratory 

judgment regarding contract provisions and non-monetary declaratory relief with 

potential injunctive relief. Big River's demand concerned the amendments to the Power 

Sales Contract dated July 15, 1998, specifically new Section 3.8. Its demarid at 

paragraph 24 recited: 

"There is an actual controversy among Big River's and 
Henderson/HMPL regarding whether (a) Henderson/HMPL 
can sell Excess Henderson Energy directly to a third-party 
without first offering the energy to Big River's and (b) 
Henderson/HMPL is entitled to offer the Excess Henderson 
Energy to Big River's at a price higher than the explicit 
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contractual price of $!.50MWh plus certain variable 
production costs. Respondents agree that the arbitration 
concerns the interpretation of Section 3.8 of the power sales 
contract. Respondents claim that Big River's interpretation 
of the agreement as amended is unreasonable and would be 
illegal." 

In January, 2011, each party filed a position statement Thereafter, the parties 

engaged in various discovery. 

The panel held evidentiary hearings in Louisville, Kentucky, November 5-13, 

2011. The hearing was kept open for the parties to submit post -hearing briefs and present 

oral argument Final arguments occurred in Louisville on March 14, 2012, followed by 

questions by the panel to counsel for the parties. 

In the July, I 998 amendments to the 1970 Power Sales Contract, new Section 3.8 

deals w:ith energy from capacity at Station Two not utilized by the City, including 

capacity in excess of the City's reserved capacity. Subsection (a) provides that Big 

Rivers has the discretion to take and utilize all of the energy which is not scheduled or 

taken by City in accordance with Section 3 .8( c). Subsection (b) provides that if Station 

Two is operated to generate power in excess of its total capacity, Big Rivers will take and 

utilize all of that energy unless the parties otherwise agree as provided in Section 3 .8( c). · 

Subsection (c) provides that Big Rivers must each month notify City of the arriount of 

Excess Henderson Energy and energy associated with Excess Henderson Capacity which 

Big Rivers was taking during the prior month and pay for it at a rate equal to $1.50 per 

m Wh plus the costs of production. Subsection (d) provides: 

• Big Rivers may operate Station Two to obtain capacity above the Total 
Capacity of Station Two. 

• City agrees that it will not be permitted to sell or commit to any person 
other than Big Rivers any Excess Henderson Energy without first offering 
Big Rivers the opportunity to purchase that energy. 
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• After submission of the City's scheduled energy requirements Big !livers 
then has a reasonable time to decide whether or not to purchase the Excess 
Henderson Energy not scheduled by the City. 

• Ifit does not intend to purchase such energy Big Rivers agrees to notify 
City within a reasonable time so that City can make efforts to resell that 
power to third parties. 

• City also agrees to pay Big !livers according to its open access 
transmission tariff to the extent any transmission on Big !livers 
transmission system is used in marketing Excess Henderson Energy. 

Complainant and Respondent say that the language of Section 3. 8 is not 

ambiguous. Yet each reach diametrically opposite conclusions about what Subsection (d) 

means. 

Subsection (d) is not clear about the price at which Big !livers will 

purchase any Excess Henderson Energy offered to it by City. Big !livers insists that the 

price provided in Subsection (c) applies to Subsection (d). Henderson disagrees. The 

plain language of Subsection (d) does not resolve the disagreement between the parties. 

The drafters could have made clear the definition of price Big !livers was to pay 

Henderson for this energy, but did not. Thus, the panel concludes that Subsection (d) is 

ambiguous because the price Big !livers is to pay City for the energy is not clear and the 

words of Section 3.8 can bear differing interpretations. 

The panel concludes that under Section 3.8(d) the City shall schedule and 

take from Station Two such energy as it, in good faith, determines is needed to serve its 

native load. When City does not require all of the capacity it in good faith reserved to 

serve its native load, the excess energy shall be considered to belong to City which it may 

offer to third parties subject to Big Rivers first right to purchase such energy. The price 

at which the energy will be offered to Big Rivers shall be the price at which City has a 

firm offer from a third party. Big Rivers shall then notify City within a reasonable time if 
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it does not intend to purchase such energy so that City can sell that power to third parties. 

Each party shall bear its pro rata share of the fixed and variable costs. Big Rivers shall 

continue to have the first right to take the energy generated by Station Two in excess of 

the City's reserved capacity as provided by Section 3.8(a)(b) and (c). As to Excess 

·Henderson Ener,gy within Henderson's reserved capacity which Henderson does not need 

to serve its native load which Big Rivers declines to purchase, after being notified by 

Henderson that the energy is available and the price at which Henderson has a bonafide 

offer, Henderson may sell to the third party from which it has the bonafide offer. 

The panel does not find that the contracts entered into between Big Rivers and 

Henderson, as amended, are illegal. 

The administrative fees and expenses of the American Arbitration Association 

totaling $4,600.00 shall be borne equally by the parties and the fees and expenses of the 

Arbitrators totaling $293,576.85 shall be borne equally by the parties. Therefore City of 

Henderson, Kentucky and City of Henderson Utility Commission dba Henderson 

Municipal Power and Light shall reimburse Big Rivers Electric Corporation the sum of 

$2,300.04 representing that portion of said fees and expenses in excess of the apportioned 

costs previously incurred by Big Rivers Corporation. 

This A ward is in full settlement of all claims submitted to this Arbitration. All 

claims not expressly granted herein are hereby denied. 

This Award may be executed in any number of counterparts, each of which shall 

be deemed an original and all of which shall constitute together one and the same 

instrument. 
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T. Maxfield Bahner 

Dated: May 30, 2012 
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Dated: May 30, 2012 
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AMERICAN ARBITRATION ASSOCIATION 

In tbe.Matter of the Arbitration between: Case No. 52198 0017310 

BIG RIVERS ELECTRIC CORPORATION, 

vs. 

CITY OF HENDERSON, K.ENTUCKY and 
CITY OF HENDERSON UTILITY COMMISSION D/B/A 
HENDERBON MUNICIPAL POWER AND LIGHT, 

CONCURRENCE IN AWARD 

Claimant, 

Respondents. 

I concur in the. result reached by my colleague arbitrators, Bahner and Cody. ·But, I believe more 
needs to be said. I strongly believe that the 40 year history presented by the evidentiary record 
shows multiple words and deeds o(the parties which are both inconsistent with one another and 
result in ambiguity and need for arbitral construction, including, without limitation, the 
ambiguity focused upon by my collea,oue arbitrators by jhe silence of paragraph 3.8(d) to support 
Big Rivers' claim of right to take Station II generation thereunder at only $150 per Mwlhr plus 
variable costs. My colleague arbitrators feel compelled. to observe the language of that 
paragraph in issuing their award. I believe that language does not recognize the realities of 
central marketing of electric energy which exists today and therefore presents an award which is 
unworkable in practice. 

Both parties have established. of record that they are members of MISO (Midwest Independent 
Transmission System Operator, Inc.). As such they offer to MISO the energy that is generated 
by Station II. MISO has a load to satisfy, as do the parti.,s, and MISO's load includes the loads 
of both parties. The parties chose not to present the panel with the processeci of the centralized 
MISO market Thus, my colleague arbitrators are left with the language of paragraph 3.8(d) 
which they iterate in the award to requjre that Henderson obtain a ''price at which City has a firm 
offer from a third party", notify Big R.iveis of that price and that "Big Rivers shail then notify 
City within a reasonable time if it does not intend to purchase such energy so that City can sell to 
third parties." · · 

I believe it to be common knowledge from everyday experience which a jury is entitled to apply 
to the evidence presented to it and which arbitrators can apply in their award as well, that the 
MISO market changes in intervals of a few minutes and does not allow for th' leisurely process 
my colleagues order. · 

I would order that the energy generated by Station II be offered to MJSO at the price per 
megawatt hour that will allow recovery of fixed plus variable costs of generation plus whatever 
additional dollars per mw!hr the market will bear, so that MISO will take rather than reject the 



offered energy. Then the parties will receive the highest price MISO pays for any part of the 
collective offering needed to fill its load, however much more than the parties' offering price that 
may be. The parties can take back the energy needed to fill their respective loads at the same 
price they received for 1heir offerings and 1he excess megawatt hours of 1heir offering over 1heir 
take back has already been sold in the MISO matket at 1he collective price. Hopefully, with the 
low cost of Station Il's generation (which 1he panel has been repeatedly advised of on 1he hearing
record) 1here will be a significant profit to share on what energy went to_ 1he third party market 
rather than was taken back by 1he parties. That profit can be calculated retrospectively and 
divided according to 1he parties' respective entitlements pursuant to this award. 

I also observe that 1he panel has been presented wi1h 40 years of history in 1he form of more than 
2,000 pages of hearing testimony and argument plus more than 200 exlu'bits, but for the limited 
purpose of providing, by the award, guidance to 1he parties for the future, and not with any 
request or ability to otherwise address the many happenings of 1he past 

Dated: May 30, 2012 
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INTRODUCTION 

DIRECT TESTIMONY 
OF 

ROBERT W. BERRY 

Please state your name, business address, and position. 

My name is Robert W, Berry. I am employed by Big Rivers Electric Corporation ("Big 

Rivers"), 201 Third Street, Henderson, Kentucky 42420 as its President and Chief 

Executive Officer. I have held this position since July 1, 2014, Previously, I was Big 

Rivers' Chief Operating Officer beginning February 2013. Before that, I served as Big 

Rivers' Vice President of Production from the closing of the transaction that unwound 

Big Rivers' 1998lease with E. ON U.S., LLC and its affiliates (the "Unwind 

Transaction"), described in Case No. 2007-00455, Before the closing of the Unwind 

Transaction, I was employed by Western Kentucky Energy Corporation ("WKE") for 11 

years beginning as a Maintenance Manager in1998. I held the position of Plant Manager 

at the Coleman Generating Station from 2000 until2003, at which time I became the 

Plant Manager of the Sebree Generating Station, Altogether, I have over 35 years of 

experience in this system, having worked for both Big Rivers and WKE since 1981. 

Have you previously testified before the Kentucky Public Service Commission 

("Commission")? 

Yes, I testified most recently on behalf of Big Rivers in two cases seeking approval of 

contracts relating to the two smelters owned by subsidiaries of Century Aluminum 

Company, Case Nos. 2013-00221 and 2013-00413; in its last two general rate cases, Case 
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i'' 1 Nos. 2012-000535 and 2013-00199; and in its 2012 Environmental Compliance Plan 

2 case, Case No. 2012-00063. 

3 

4 II. PURPOSE OF TESTIMONY 

5 

6 Q. What is the purpose of your testimony? 

7 A. The purpose of my testimony is to provide a summary of a contractual dispute between 

8 Big Rivers and the City of Henderson, Kentucky and City of Henderson Utility 

9 Commission (collectively, "Henderson") and to support Big Rivers' request for the relief 

10 sought in the application ("Application") in this proceeding. 

11 

12 III. BIG RIVERS' DISPUTE WITH HENDERSON 

13 

14 Q. Provide a brief overview of Big Rivers' contractual relationship with Henderson. 

15 A. As noted in the Application filed with this testimony, Henderson owns two coal-fired 

16 electric generating units near Sebree, Kentucky known as "Station Two," which have a 

17 Total Capacity1 of 312 MW. Big Rivers operates and maintains the Station Two units 

18 under a series of contracts that were originally executed on August 1, 1970 (the "Station 

19 Two Contracts"), and which have since been amended on several occasions. The 

20 relevant Station Two Contracts and amendments are attached to Big Rivers' Application 

21 as Exhibits 1-8. 

22 

1 The "Total Capacity" of Station Two is defined in Section 3.6 of the Power Sales Contract (Exhibit I to 
this Application) as the average of the total continuous net send-out capability of all generating units in 
Station Two. 
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23 

Have any disputes arisen between Big Rivers and Henderson with respect to the 

Station Two Contracts? 

Unfortunately, a number of disputes have arisen between Big Rivers and Henderson with 

respect to the Station Two Contracts. While Big Rivers continues to try to resolve most 

of these issues with Henderson, the parties have reached an impasse on one issue that 

requires the Commission's intervention. That issue relates to which party is responsible 

for the variable production costs of "Excess Henderson Energy" that Big Rivers declines 

to take and utilize. The variable production costs of Excess Henderson Energy include 

fuel, all reagents, and sludge disposal costs ("Variable Costs"). 

One of the Station Two Contracts is the Power Sales Contract (Exhibit 1 ), which 

defines each party's rights and obligations with respect to the capacity and energy from 

Station Two and determines how much each party pays for its respective share of the 

generation output of Station Two. Section 6.7 of the Power Sales Contract provides that 

each party, at its own cost, must provide the full replacement of all fuels and reagents 

consumed for that party's use of electric energy from Station Two. Section 3 .8( c) of the 

Power Sales Contract provides that Big Rivers is responsible for the costs of fuel, reagent 

and sludge disposal for Excess Henderson Energy that it takes, but this provision does not 

require Big Rivers to pay these Variable Costs for Excess Henderson Energy that Big 

Rivers does not take. 

Please explain what Excess Henderson Energy is. 

Under Section 3.3 of the Power Sales Contract, each year Henderson elects a portion of 

the Station Two capacity to be reserved for serving the needs of the City and its 

inhabitants (the "Reserved Capacity") by way of a rolling five-year reservation 
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methodology. Henderson then allots the balance of the capacity of Station Two to Big 

Rivers, and Big Rivers is then entitled to, and is obligated to take and pay for, the allotted 

Station Two capacity. For the 2016 contract year, Station Two's Total Capacity is 312 

MW. Of that amount, Henderson's Reserved Capacity is 115 MW, resulting in Big 

Rivers' allotted capacity being 197 MW. 

In a given hour, Henderson may take less energy than is actually attributable to its 

Reserved Capacity and available to Henderson. This remaining energy associated with 

Henderson's Reserved Capacity that is not taken by Henderson for purposes of supplying 

the needs of the City of Henderson and its inhabitants is "Excess Henderson Energy." 

What is the dispute over Excess Henderson Energy? 

Each party pays a share of the fixed costs of Station Two in proportion to the party's 

respective capacity reservation. Each party is separately responsible for the Variable 

Costs associated with the energy each of them takes. The dispute over Excess Henderson 

Energy concerns whether Big Rivers is responsible for Variable Costs for Henderson's 

Excess Henderson· Energy that Big Rivers does not take and utilize. Big Rivers notified 

Henderson by letter dated May 25,2016 (Application Exhibit 11, page 1), that although 

Big Rivers had previously elected to take Excess Henderson Energy when it was 

uneconomic to do so, on and after June 1, 2016, Big Rivers may not exercise its 

discretion to take Excess Henderson Energy, particularly at times when the cost to Big 

Rivers of the energy makes that energy economically uncompetitive in the wholesale 

power market. Big Rivers also advised Henderson that if Big Rivers did not take Excess 

Henderson Energy, Big Rivers would also not be responsible for the Variable Costs 

associated with the production of that energy. Henderson objected to that change in 
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practice, but has refused to meet with Big Rivers to explain and discuss the substance of 

its objection. 

The concept of Excess Henderson Energy first came into existence with the 

adoption of the 1998 amendments to the Station Two Contracts, when Section 3.8 was 

added to the Power Sales Contract Before 1998, the Station Two Contracts did not 

address the issue of Excess Henderson Energy, but Big Rivers would pay the variable 

production costs of any energy taken and used by Big Rivers. The 1998 amendments 

were approved by the Commission in Case No. 1998-00267, and are attached as Exhibit 7 

to the Application filed with this testimony. Section 3.8(a) provides: 

In the event that at any time and from time to time [the City of Henderson] 
does not take the full amount of energy associated with its reserved 
capacity from Station Two (determined in accordance with this 
Agreement), Big Rivers may, at its discretion, take and utilize all such 
energy (or any portion thereof designated by Big Rivers) not scheduled or 
taken by City (the "Excess Henderson Energy"), in accordance with 
Section 3.8(c). 

Section 3.8(c) provides: 

Following the end of each calendar month, Big Rivers shall notify City of 
the amount of Excess Henderson Energy and energy associated with 
Excess Henderson Capacity, if any, taken by Big Rivers during the 
previous month, and Big Rivers shall pay City prior to the 25th day of the 
then current month for the amount of Excess Henderson Energy and 
energy associated with the Excess Henderson Capacity so taken by it at a 
rate equal to $1.50 per m Wh. In addition, Big Rivers shall provide, at its 
own cost, the full replacement of all fuels and reagents consumed from the 
Station Two fuel and reagent reserves for the production of the Excess 
Henderson Energy and energy associated with the Excess Henderson 
Capacity so taken by it. Further, Big Rivers shall pay the portion of sludge 
disposal costs attributable to the Excess Henderson Energy and energy 
associated with Excess Henderson Capacity, as calculated in accordance 
with Section 3.4 of the Joint Facilities Agreement 

My understanding of these sections is that the 1998 amendments gave Big Rivers the 

option, but not the obligation, to take and utilize all or any portion of the Excess 
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Henderson Energy that Big Rivers, at its discretion, chooses to take. It is my 

understanding that Section 3 .8( c) requires Big Rivers to provide, at its own cost, the full 

replacement of all fuels and reagents consumed from the Station Two fuel and reagent 

reserves for, and to pay the sludge disposal costs attributable to, any Excess Henderson 

Energy taken by Big Rivers. It is also my understanding that the Station Two Contracts 

do not require Big Rivers to replace the fuel and reagents or pay the sludge disposal costs 

for Excess Henderson Energy that Big Rivers does not take. Nevertheless, Henderson, 

for reasons it has not disclosed, disagrees with Big Rivers' interpretation of the Power 

Sales Contract, as amended, and objects to Big Rivers' proposed change of practice 

regarding Excess Henderson Energy. Henderson claims the change of practice breaches 

the Station Two Contracts. After Henderson denied Big Rivers' request to meet with 

Henderson to provide us the bases for Henderson's objections and to have a substantive 

discussion of the issue, Big Rivers was left with no choice but to seek the Commission's 

assistance in resolving this dispute. 

Big Rivers and Henderson previously had a dispute over the entitlement of the 

parties to Excess Henderson Energy under the Power Sales Contract that culminated in 

Big Rivers initiating an arbitration proceeding in 2009 (the "Arbitration")2 to resolve the 

dispute. The arbitration panel concluded that when Henderson does not require all of the 

capacity that it in good faith reserves to serve its native load, "the excess energy shall be 

considered to belong to [Henderson]. "3 A copy of the award of the arbitration panel is 

attached to the Application as Exhibit 9. The arbitration award also provides that 

2 Big Rivers Electric Corporation vs. City of Henderson, Kentucky and City of Henderson Utility 
Commission dba Henderson Municipal Power and Light, American Arbitration Association Case No. 52 
198 00173 10 
3 !d., May 31, 2012 award, p. 3. 
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Henderson has the ability to sell Excess Henderson Energy into the market when it has a 

firm, bona fide third party offer, subject to Big Rivers' right of first refusal to purchase 

that energy on the same terms as the offer, and with Henderson being responsible for the 

Variable Costs for any Excess Henderson Energy it sells. The practical result of the 

arbitration award is that Henderson can sell and profit from Excess Henderson Energy 

when the cost to produce that energy is below market price. But when the cost to 

produce Excess Henderson Energy is above market price, Henderson will not want to sell 

it, and apparently also wants to avoid responsibility for the Variable Costs of producing 

that energy. Based on the arbitration award, I understand the Station Two Contracts to 

permit Henderson to benefit from selling its Excess Henderson Energy, subject to Big 

Rivers' rights to meet any offer as stated above, when the price it receives is above the 

Variable Costs of production. Likewise, Henderson is required to bear the burden of the 

unavoidable Variable Costs of its Excess Henderson Energy when the Variable Costs of 

production are greater than the market price and that energy is still produced from Station 

Two but not taken by Big Rivers. 

Why is this unwanted Excess Henderson Energy only now becoming an issue? 

Big Rivers has historically exercised its rights under Section 3.8(a) of the Power Sales 

Contract prior to June 1, 2016, by purchasing Excess Henderson Energy. Big Rivers did 

not want to create additional issues with Henderson while the arbitration was pending, 

and so Big Rivers purchased Excess Henderson Energy even in hours when the cost to 

Big Rivers of the Excess Henderson Energy exceeded the prevailing market price for 

energy, resulting in Big Rivers assuming responsibility for the Excess Henderson Energy 
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at a fmancialloss to itself and its members. In addition, until recently, the Excess 

Henderson Energy was at most times economically competitive in the wholesale market. 

While Big Rivers has historically taken and paid for Excess Henderson Energy 

each month, there is nothing in Section 3.8(a) that imposes upon Big Rivers any 

obligation to take and pay for all of this energy. To the contrary, Section 3.8 provides 

that Big Rivers may, at its discretion, take all or any portion of such energy. 

However, with the recent competition from natural gas generating units and other 

market forces, there has been a significant increase in the number of hours in which 

Station Two is not competitive in the wholesale market, and the energy produced from 

Station Two is not economically competitive. Energy can at most times be purchased on 

the wholesale market for less than the Variable Costs associated with generating energy 

at Station Two. 

Q. Can Big Rivers reduce the amount of energy generated at Station Two so that 

Station Two only generates enough energy for Henderson's Capacity Reservation, 

and Big Rivers can then obtain its energy needs for less on the wholesale market? 

A. No, Big Rivers cannot do this. First, Henderson's requirement that the units be in 

continuous operation prevents Big Rivers from idling one or both of the two units of 

Station Two. Station Two has a Selective Catalytic Reduction ("SCR'') system to reduce 

NOx emissions as required by applicable Clean Air Act regulations 4 that also affects 

operations. The Station Two units must maintain a minimum operating temperature for 

safe and continuous operation of the SCR system. Thus, the SCR system requires the 

units to generate a minimum amount of energy, 115 MW for Unit 1 and 120 MW for Unit 

4 See 2005 Amendments to tbe Station Two Contracts attached to tbe application as Exhibit 8. 
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2, a total of235 MW. Since Henderson's Reservation Capacity is 115 MW, even if 

Henderson uses its full Reservation Capacity of 115 MW each hour, 120 MW remain, 

and Big Rivers must pay the Variable Costs of the energy that is part of its allocation 

even though it could obtain that energy on the wholesale market for a lower cost. 

If Henderson does not take the energy, and Big Rivers does not take the energy, 

what happens to the unwanted Excess Henderson Energy? 

The Station Two units are a part of Big Rivers' balancing area, which is 

connected to and a part of the Midcontinent Independent System Operator, Inc. ("MISO") 

system. Both Station Two units are registered MISO generating assets. Accordingly, 

both units are offered into the MISO market each day in accordance with MISO tariffs 

and operating procedures. Because ofthe contractual restrictions imposed by Henderson, 

the energy from Station Two is offered into the MISO market as must run units based on 

Big Rivers' dispatch curve for the units. This means that the units will run at least at 

their minimum load levels (HI - 115 MW and H2 - 120 MW) regardless of market 

prices. The MISO day-ahead market clears each day based on the market demand and 

offers from the generators. Part of this generation, whether economic or not, will be 

offset by the energy needs of the City of Henderson. The remainder, whether it is Excess 

Henderson Energy or part of Big Rivers' allotment, is sold into MISO. Big Rivers serves 

as the Market Participant for Station Two, and thus receives the associated MISO 

revenues. Up until the recent change in practice, Big Rivers paid the Variable Costs of 

this energy and retained the associated MISO revenues. Now that Big Rivers is 

exercising its discretion to purchase and pay Variable Costs of Excess Henderson Energy 

only when it is profitable, it is no longer retaining the MISO revenues associated with 
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Excess Henderson Energy that it does not purchase, but is passing those revenues through 

to Henderson. 

If Station Two energy is not economicaUy competitive, why are the parties not 

purchasing power from other sources? 

Over the past several years, Big Rivers has had numerous discussions with Henderson 

about this issue, and Big Rivers has recommended various alternatives to Henderson to 

modify the operations of Station Two to make Station Two more competitive and lower 

the cost of serving the load of Henderson. These recommendations include idling one of 

the two units at Station Two until it becomes economically competitive to resume 

generation of both units on a full time basis. 

However, Henderson rejected all of Big Rivers' recommendations and has 

required Big Rivers to operate both units of Station Two on a continuous basis. 

Henderson relies upon Section 13.2 of the Construction and Operation Agreement, 

attached to the Application as Exhibit 2, which provides that Big Rivers operates Station 

Two "[s]ubject to [Henderson]'s ownership, management and control," and that "Big 

Rivers will provide as an independent contractor, all operating personnel, materials, 

supplies and technical services required for the continuous operation of City's Station 

Two .... " Thus, Henderson requires Big Rivers to operate Station Two and take and 

pay for energy from Station Two. 

How did Big Rivers inform Henderson of this decision to curtail its purchases of 

Excess Henderson Energy, and what was Henderson's response? 

Exhibit 10 
Page 12 of 18 



/'_......_\ 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. Earlier this year, in a letter dated May 25,2016,5 I informed Gary Quick, General 

Manager of Henderson Municipal Power & Light, that because the Excess Henderson 

Energy being produced often was not economically competitive, effective June 1, 2016, 

Big Rivers may from time to time not take all of the Excess Henderson Energy. 

Mr. Quick wrote a response to me on May 31,2016, stating that he disagreed with 

the statement of facts in my letter and my interpretation of the Power Sales Contract. Mr. 

Quick also stated that Henderson did not consent to Big Rivers' proposed change in 

practice, which suggests that he believes Henderson's consent is required for Big Rivers 

to decline to take Excess Henderson Energy. Mr. Quick also claimed Big Rivers' actions 

would breach the Station Two Contracts, but he provided no explanation for what facts I 

misstated or how I misinterpreted the Power Sales Contract. 

Because Mr. Quick provided no explanation for his position, I wrote him a letter 

on June 3, 2016, which, among other things, asked him to explain his disagreement with 

my statement of the facts and interpretation of the Station Two Contracts, and to meet 

with me to discuss the issue. Mr. Quick responded by letter dated June 17, 2016, 

claiming that his May 31, 2016 letter was clear, that he had nothing to add, and that he 

saw no reason to have the meeting I suggested. Mr. Quick encouraged me to consult with 

Big Rivers' attorneys. Given Henderson's clear objection to Big Rivers' proposal to no 

longer take all Excess Henderson Energy, its claim that doing so was a breach of the 

Station Two Contracts, and its refusal to discuss our apparent differences, Big Rivers had 

no choice but to seek this relief from the Commission. 

Q. What has occurred since June 1, 2016? 

5 The correspondence discussed in this answer is attached to the Application as Exhibit 11. 
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~'- 1 A. Beginning June 1, 2016, Big Rivers has not taken all of the Excess Henderson Energy. In 

2 its billing to Henderson since June 1, Big Rivers accounts for the Excess Henderson 

3 Energy it does not take but that is still being produced by attributing the Variable Costs 

4 and the MISO revenues for the untaken energy to Henderson and looking to Henderson to 

5 replace the fuel and reagents for the untaken energy. Pursuant to the Station Two 

6 Contracts, Henderson and Big Rivers each purchase their own coal and reagents for 

7 Station Two, and Big Rivers allocates the fuel and reagents used to produce Henderson's 

8 energy, including the Excess Henderson Energy not taken by Big Rivers, to Henderson's 

9 coal and reagent. Because Henderson does not agree with how Big Rivers has allocated 

10 the fuel burn and use of reagent, and Henderson has not been replacing the fuel and 

11 reagent attributable to the Excess Henderson Energy not taken by Big Rivers, Henderson 

12 will soon run out of fuel and reagent for production of its energy from Station Two. 

13 Q. What is the financial implication for Big Rivers of having to be responsible 

14 for the Variable Costs for production of Henderson's uneconomic and unwanted 

15 Excess Henderson Energy? 

16 A. To provide an idea of the financial impact of denying Big Rivers' requested relief, we 

17 have calculated the net impact to Big Rivers of the Excess Henderson Energy it has taken 

18 and purchased from January I, 2016, through May 31, 2016--a period during which the 

19 Variable Costs to Big Rivers of that energy almost always exceeded the MISO market 

20 prices. This is energy Big Rivers would not have taken under its practice implemented 

21 on and after June 1, 2016. The net impact was determined by subtracting the MISO 

22 revenues Big Rivers received for that energy from the Variable Costs Big Rivers paid for 

23 that energy. As you can see from Exhibit RWB_1, attached to this testimony, Big Rivers 
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experienced an$- loss from January 1, 2016, through May 31,2016, associated 

with taking and paying the Variable Cost of the Excess Henderson Energy. 

Will Big Rivers continue to experience losses of this magnitude going forward if the 

Commission fails to grant the relief sought? 

If the Commission determines that Big Rivers must bear the Variable Costs of 

unprofitable and unwanted EHE belonging to Henderson, the losses going forward will 

be even greater. Exhibit RWB_1 was prepared using the calculation of Excess 

Henderson Energy that I understand has been used by the parties since approximately 

1998. Beginning June 1, 2016, Big Rivers began calculating Excess Henderson Energy 

using the simplified method we understand Henderson wants to use as it begins selling 

Excess Henderson Energy into the market, and which Big Rivers has included in its 

proposed protocol to be followed by Big Rivers and Henderson in connection with that 

activity. The simplified method of determining Excess Henderson Energy is to subtract 

Henderson's megawatt hour load in each hour from the amount of energy associated with 

Henderson's Reserved Capacity. If that method is applied hypothetically to the five 

months shown in Exhibit R WB _1, the loss to Big Rivers during that period would have 

been$-, a calculation shown on Exhibit RWB_2, also attached to my testimony. 

RELIEF REQUESTED 

What is Big Rivers asking the Commission to do? 

Big Rivers is asking the Commission to enter an order finding that Big Rivers, consistent 

with its rights under the Power Sales Contract, is not responsible for the Variable Costs of 
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any of Henderson's Excess Henderson Energy that Big Rivers declines to take, and that 

Henderson is responsible for those Variable Costs. The responsibility for these costs has 

a direct impact on the overall amount Big Rivers pays for the energy it receives from 

Station Two under the Power Sales Contract approved by the Commission. It is my 

understanding that under Kentucky law the Station Two Contracts are subject to the 

jurisdiction and supervision of the Commission, which gives the Commission the 

authority to grant the relief Big Rivers seeks. 

The arbitration award determined that all Excess Henderson Energy belongs to 

Henderson. Because Section 3.8 of the Power Sales Contract does not require Big Rivers 

to take all of the Excess Henderson Energy, any Excess Henderson Energy that Big 

Rivers declines to take still belongs to Henderson. Section 3.8 only requires Big Rivers 

to pay the Variable Costs of Excess Henderson Energy that Big Rivers takes. Therefore, 

my understanding of Section 3.8 is that Henderson is responsible for Variable Costs of 

Excess Henderson Energy not taken by Big Rivers. Although the Power Sales Contract 

requires Henderson to be responsible for the Variable Costs of its energy, Henderson 

claims Big Rivers is misinterpreting the Power Sales Contract and its change in handling 

Excess Henderson Energy breaches the Station Two Contracts. Therefore, Big Rivers 

requests that the Commission exercise its authority as requested. 

Please explain the alternative relief Big Rivers requested in its Application. 

It is my understanding that if the Commission were to find that Big Rivers is not 

excluded from responsibility for the Variable Costs of all Excess Henderson Energy not 

taken and utilized by Big Rivers, then it could alternately enter an order to effectively 

change the rate for electricity purchased by the parties under the Power Sales Contract by 
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finding that the Station Two Contracts are not fair, just and reasonable, and exercise its 

authority to order that Big Rivers is not responsible under the Station Two Contracts for 

the Variable Costs of any Excess Henderson Energy not taken and utilized by Big Rivers. 

So Big Rivers makes that request, in the alternative. 

It is not fair, just, and reasonable to require Big Rivers to have the overall cost of 

power it receives under the Power Sales Contract increased by the Variable Costs of 

production of Excess Henderson Energy that belongs to Henderson, Big Rivers does not 

want, Big Rivers cannot avoid generating because of Henderson's operating parameters, 

and costs more to produce than it is worth in the wholesale market. Henderson has the 

right to take the Excess Henderson Energy when it can be sold for a price higher than the 

· Variable Cost to produce it, subject to Big Rivers' rights to meet any offer as stated 

above. Big Rivers already has the obligation to take and pay for the energy associated 

with its share of the Station Two capacity, even when that energy is uneconomic. It 

would not be fair, just, and reasonable to also make Big Rivers take and pay for 

uneconomic energy associated with Henderson's share of Station Two capacity. As such, 

if the Commission believes that the Power Sales Contract requires Big Rivers to be 

responsible for the Variable Costs of uneconomic Excess Henderson Energy, the 

Commission should change the contract to make the provisions regarding responsibility 

for the Variable Costs of Excess Henderson Energy fair, just, and reasonable by granting 

the alternative relief sought by Big Rivers. 

Does this conclude your testimony? 

Yes. 
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Verification 

I, Robert W. Berry President and CEO of Big Rivers Electric Corporation, hereby state 

and affirm that the foregoing testimony and attached exhibits were prepared by me or under my 

supervision, and all statements contained therein are true and correct to the best of my 

knowledge and belief, on this the~g#aay of July, 2016. 

Robert W. Berry 

9 COMMONWEALTH OF KENTUCKY ) 

10 COUNTY OF HENDERSON ) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

The foregoing verification statement was SUBSCRIBED AND SWORN to before me by 

Robert W. Berry, President and CEO of Big Ri vers Electric Corporation, on this the~ay of 

July, 2016. 

Notary Public, State at Large Kentucky 

My commission expires (-1;{--/7 

Notary ID:_ 'I-_ 7_ 1_ a _fr;_3 __ _ 
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No. EHE Calculation: 

1 
2 EHE M Whrs Sold to BREC 

3 
4 DA/RT NET Revenue - EHE 

5 Fee Paid to HMPL 

6 Variable Cost - EHE 
7 to BREC 

Economical EHE Only: 

txj 8 
>< 9 EHE MWhrs Sold to BREC 
~ 
cr' 10 ..... 
c+ 11 DA/RT NET Revenue - EHE 

~ 12 Fee Paid t o HMPL 

13 Variable Cost- EHE 
I 

14 to BREC ...... 
15 
16 

Big Rivers Corporation 

Excess Henderson Energy " EHE" Calculation P&L Comparison 
YTD May2016 

Jan-16 Feb-16 
11,121 842 

$ 243,726 $ 19,634 

$ (16,682) $ (1,263) 

$ 

Jan-16 Feb-16 
18 

678 $ 
(27) $ 

$ 

Mar-16 
905 

$ 19,978 
$ (1,358) 

Mar-16 

Apr-16 
2,447 

$ 57,348 

$ 
$ 

(3,671) 

Apr-16 
27 

May-16 
32,111 

$ 703,632 
$ (48,167) 

May-16 

YTD 2016 
47,426 

1,044,318 
(71,139) 

YTD 2016 
45 

1,669 
(68) 

%of EHE mWhrs "In" the$: 0.1% 

• 
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No. 
1 
2 
3 
4 
5 
6 
7 

tz:j 

~ 
8 
9 c::r 

10 ..... 
cT 

~ 
11 

12 
I 13 
~ 

14 

15 
16 

EHE Calculation (Reservation - Load): 

EHE MWhrs Sold to BREC 

DA/RT NET Revenue - EHE 
Fee Paid to HMPL 

Big Rivers Corporation 
Excess Henderson Energy "EHE" Calculation P&l Comparison 

YTD 2016 

Jan-16 
31,133 

$ 709,204 
$ (46,700) 

Feb-16 
32,224 

689,162 
(48,336) 

Mar-16 
36,993 

744,448 
(55,490) 

Apr-16 
36,252 

843,033 
(54,378) 

Economical EHE Only (Reservation- Load): 
Jan-16 Feb-16 Mar-16 Apr-16 

EHE MWhrs Sold to BREC 135 201 217 

DA/RT NET Revenue - EHE 5,454 $ 7,920 $ 7,838 $ 
Fee Paid to HMPL (203) $ (302) $ (326) $ 
Avg Variable Cost - EHE $ $ 

to BREC 

May-16 
32,111 

703,632 
(48,167) 

May-16 

YTD 2016 
168,713 

3,689,479 
(253,070) 

YTD 2016 
553 

21,211 

(830) 

%of EHE mWhrs "In" the$: 0.3% 



Mr. Gary Quick 
Henderson M un icipa t P(l>,Vf,lr & light 
P-:o. Bo~s 
He'nderson, KY 42419 

201 Th[rd ~tre<il 
p,CJ,'B<ix•24 
H~tlti~rsdn, KY'42419'0024 
270,$2P561 
.~w.;fii,!J(iyers·._cOIJI , 

Re: Power Sales Contract betwe~n the Cit<{. of Henderson, Kentucky and' Big Rivers Rural Electric Co
OperatlveCorporatlbn dated August1, i91o,as amended~ Settion.3.8 

As you are-awa~e, .·Big Rlver:s·~iectric CorporJltiOn (hereinafter "Big Rlvers'Thas·for some time hOW been 
In d,istussions with tf\e City of Henderson, Kentucky. (herelnafter'"City") regarding the o~going costs 
associated with generatingiJOwerfrom Station rwo; Qn multiple oci:asloAs oveqhe last year; Big !livers 
!\as advised the tity that power often tan be purchased on the wholesale matketfor less. than the 
yariabie costs associated with producing power at Station Two. Betause:the power $Eiherated from 
Sta_tion Two during these time periods Is hot,~~onbmlcally competitive, Big Rivers has recommended . . 

various alternatives. to the City. regarding modification~ tllafshoult:lbe made to thEH)ngoJng opllratioris 
of Statio., Two toMip,.maintain the economic competitiVeness of the power being produced from 
Station Two and lc:iWerjhe costs ofserving the load'of both Big Rivers and the City.· l.n particular; Big 
.Rivers recommended to the City that afleast one of the StatiO-n fwo units tie idled. until. such time as it - ' . . - - ' ' . . - . . - . . 
becomes economically competitivet() :resurpe geri~Jrati0n of electiidty.frotn both lirilt$on a full:time 
basis .. Uptothls'point; ho,wever, the CitY-has.not been interested in this approach,:orahy otl)e.r 
·aJ)proachrecommen,~ed'by-i'lig Rivers to address the economic-competitiveness.ofthese units. Rather, 
the-City has ihslste.d that .. bQ.th ~tatiqhTWb units be operated·on a must run basis despite the fact that 
theY are ftequentlynot producing ecor\Omic~lly p.on)petiti\ie electricity, As sucllA~ring the~l! ti(rles, .Big 
.Rivers has been•forced to addtesstherellability Iss lies associated with the generatioh.ofpower from 
Station TWq When his not needed to. serve either party's existing loadby selling tlw·Excess Henderson 
Eliergy into the matke.t at a loss. 

As a lleneral'matter, Eilg.F\ivers has·_histbrically exercised itsriglits under Sectlon3,B(a) of the Ppwfir ~.ales 
Cp~tractbetween the City and liig Rivers dated August 1, i97b, as amended (herel~after ;;Contract;;) by 
~ufchasirig energy. assoCiated. with 'the· City's tesel'\i.ed capacity from Station two that 'has not been. 
scheduled or taken by the Clty(such energy bejngrefem!d to hereinafter as "Excess-Henderson Energy"), 
In. addition, Big Rivers· has compensat~d-the CitY inJiccordance With the terms ofSe~tioli 3.B(c) of the 
ContraCt wheri-it·has exercised this·right to purchase and utiltte the Excess Henderson Energy, including 
providing, ~t .its owli cost, the.ftiUrepla~ern~nt ofaiiJuels and reagents ~onsumed frornStatipn Two fuoil 
and reagenneserves for 'the production of the Exce.ss Hehderso,n EM.(Ily ~,nd, paying the portio,n of the 
sludge disposal ,costs attributable to. the Excess Henderson Energy. {heniinattertc:ill¢ctilfely .re.fernid to. as ,. ' . . . - ..... -- .. -
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Mr. G.arv QUick 
May 25! 2016. 
·Page two 

"Variable Costs"). Given changes in the marketplace,.partlcularly the low,price of natural gas, there have 
been a iT increasing n·umber of hours vJheti Big Rivers has purchased' Excess Henderson Energy even when 

• • -.- - - -- • •• • • '" •• -.- » • .---- ••••• - •• • - .. • •• •• ' •• ' -

the Variable Costs ofproducingit have ex¢e.ede~ the prevai!i~g m.atk~t !)rice-fo(energy, resulting in Big 
Rivers assumihg respohsibility. t6rthe:Extess Henderson Eiie(!ly~t a firianci~llf)s¥J91t~e.lf: 

While it has•historlcaliy been Big Rivers' practice to !!Ike and Utiiiz., the. Excess HI!Oi;lerson Energy. eath 
mqnt~, thereby alloWin~-theCitytoavoid th¢\/arlable Costs riotE!d'above, and BigRiyers has compensated 
the City accordingly, th~re is ns>thing inSe~t.ic:m ~;8(a) that,imp:osesu.i?an Big'Riyers ~ny.qqligatlqn t.ii take 
and pay.for the, Excess H.enderson Energy,and assoCiated Variable costs. To the contrary, Section 3~8(a) 
provides that. in the event that the ·City does not take the .fuii ama.unt- of energy associated With its 
reserved capacity from S~ation Two, Big Rivers mav. at its· discretion. take and utliize aljsuch energy (or 
any; portion thll.reof i;l~s,ignated by Big Rive,rs) not schE!duJe.d or ta~en tjy the City. Tl:ie puqidse.oftpis 
letter isto ·provide you With notiCe thatbeg!hnirig no later than June 1, 2016, frorn time to·tfme Big R.iVer~ 
may' nottake and utilize the Excess Henderson Energy generated 'trom Station TWO as. it has·Vblunta;ily 
done in the past, especially in light cif.the fact thatthe Excess Henderson .E.nergy being produce(! Js·often 
not·ec6nohiically com~e'tltive. Pl,ease understand that thiHioes nP,t me~ri that 'lllg Rivers will never 
exercise its rights under Section 3.8(a) to take and utilize all, or a portion of, such'energynqt scheduled 
or. taken by the City as permitted under the Contract. indeed, attlmes, lllg mvers fully intends to take and 
\Jtllize tije Excess Henderson Energy. But, in the spirit of cooperatio.n and in consideration of the 
longstanding r~latiqnsh!P oft he. p~rties, Big fliyers deems it advisable to provide you with advance notic.E! 
of its change in practice concerning the-Excess Henderson Energy described above. Hopefully, this notice 
will all.ow the City to·plan accordinfliY for this change as .it deems nec~ssa;y.or advisable; 

Going forward; Big RiVI;rswlll ctiritinu.e to provide the City with MtiG'e aHhe end ofeai:h.calendar month 
oft he am()unt of Excess H~nd~rsoh Jinetgl(; if any, taken by Big·.Rilt~rs dllring tlie•pteviqlis month asset 
forth in~ection 3.8(c) ofthe contract. Jn.additlon, Big Rivers will continue to pay the City for suth Excess 
Henders()n ~iiergy, and will continue. tQ be re.sponsib)e for the assodate9 Va[i~ble .Costs, In the mann.er 
-set forth in the C()ntractfotthat'pbrtio:n qf.the,Excess HendersO'n Eru!rgy, If. any, taken·by Big Rivers during · 
the previous month. In the event thatthere Is Excess Hendersoii'Eijei'gy gene'rated th~rBig Rivers IJas npt 
taken pursuant.to Sectio.n 3.8(a),.the City Will remain. responsible for the Vari~bleCosts ~~trlbut~ble to th~ 
~~cess ·Henderson Energy i!1.accordance wl.th the· terms of, the v.arious agreements between .the parties. 
Additionally, the· City Will no lonflerreceive the $1.50 per MWh for that p,ortiiin cif the. Excess Henderson 
Ehefgy'ilbt taken by Big Rivers during the previous calendar month. 

11.~ yt>u know from Illy letter dated March 28, 2016, Big Rivers.and the City are .continuing (o make prqgress . . 

toward. re~~hit:~i! ~ ,h\[jtyaiiY acc:eptab!e agr~ement W~ere)ly The EnergyAuihority {hereinafter "TEA")will 
act as aMarket Participant on behalf ofthe City•relatedto e.~cess Henderson Energy. Tp date, !10wever, 
the .City has not responded to that l.etter. Therefore, until such time as Big Rivers:and the City are able to 
reach.an agreementon the manner:Jn whl~h TEA wiH.assisttileqty .. wltb the sale.ofthe Excess Henderson 

Page 2 of 6 



Mr, Gary. Quick 
May:25, 2016 
Page rtiree 

Energy lritci the market, Big R.ivers will continue to assist ~h~ City' II\ deliver'y ofther Ext~ss Henderson 
l:nergycwhith Is generated yet nottaken by Big Riv~r~ and wil_i.~lloq;~!e to the .City the revenues; if ahy, 
.from the Excess i-lend¢rsonEnergy.nonak~n by Big Riv.ersless ~hyassotiated costs of d~fivery incur~ed 
#Y ~i!l,Riv~r.s .. 

lh the eventthis-letter generates imy questions c\t. warr~n.ts further discussion, please do npt hesitate to 
contact me. 

§jncere.IY yours, 

·~'::~ 
President ahd CEO 
Big Rivers ElectriC Corporation 
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May 31,2016 

Mr. Bob Berry 
Big Rivers Electric Corporation 
PO Box 24 
Henderso~ KY 42419-0024 

HENDERSON MUNICIPAL POWER & LIGHT 

/ 
;. . .. 

Re: Power Sales Contract between the City of Henderson, Kentucky and Big Rjvers Rural 
Electric Co-Operative Corporation dated August 1, 1970, as amended - Section 3.8 

Dear Bob: 

I am writing in response to your letter dated May 25, 2016. Henderson rusagrees with your account 
of the facts and your interpretation of the Power Sales Contract as amended, and Henderson does 
not consent to any of the changes of practice outlined in your letter. IfBig Rivers implements these 
changes of practice it will be in further breach of the contracts between Henderson and Big Rivers; 
therefore, Henderson reserves all of its rights to enforce the Station Two Contracts and recover any 
resulting damages. 

Sincerely, 

-e"Q:l4JO 
General Manager 
Henderson Municipal Power & Light 
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Ju.ne), 20)6 

MJ-; <Jary Quick 
Jlencierson MUnicipal Power and Light 
P • .O •. Box:l! ·· 
Henderson, KY 4241 ~ 

D~Q<ey: 

26_1,. ·third_ 'Stree't 
~.o.·e'ci, .14 
He"rid<,iicin, KYA2419-0024 
27o•s27,256! 
:'\i.f-NN iblwtv"eYS.c_orn 

I have your response of May 3l,201"6;tomyletterto youofMay25, 201{5; Itlcorrecily 
u.n4erstanc! your respon§e,Y(J!-1 clis;l.gree gen.erally Wit)i e~efYtillJig iii riiY:Ieti!!r, bl;lfpf.ovide no 
specifics about why you b131ieve I am wrong {ln"any il)qividua! point, Yo11 aw9:said nqthin.g 

dlrect!y about my statemeni that we had receiveli rto response to my1et:ter 4ate.d MarCh 28, 2() l<i, 
.to yol} ~d "f.fu\. Po yoJl pl~ to rrspo11d to that .letter? 

l certainly intend to state.facts correctiy, anc! do Jiritilildt:r$n.d how .ihe Station Two•Contracts 
~n.be ip.tt;IJil"tl@ qifferenfiy: ¥ ou nitt,;i b~ 's~~~ ~6¥@ii in the Station .Two Contracts ihat I 
do not; We need to ineet ifmn:edil\tely s(l you $\0: h~ip rn¥'1\:ii~tap.d your ~qnlng ll!Jd why 
:you believy Big Rivers sholllq be requii:ed t9 putc~e. exbe~s eo:ergy owned by ~NiP .VCL when 
"Big Rivers does not want:it. PI~ ~ve mqome qate~dil ili.e nel\t ti.vi1 weel,6l wb,ejj. '"'e·~ 
•meei, wherever you•want, to .talk about ihese issues. In ihe· meantime, Big Rfvers.!qtends to 
proceed a5 Qutliiled in II)-Y.May25letter, · ' 

Sincerely yours, . 

~$4 
.Rob~W. Berry 
President lijid QEO 
Bill Rivers .Electric Corporation 
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June 17, 2016 

Mr. Bob Berry 
Big Rivers Electric Corporation 
POBox 24 
Henderson, KY 42419-0024 

Dear Bob: 

HENDERSON MUNICIPAL POWER & LIGHT 

I am writing in response to your Jetter of June 3, 2016. My letter dated May 31 was clear, and I 

have nothing to add except to say that in your June 3 letter you once again misstate the facts. 

Consequently, I do not believe that there is any need for us to meet to discuss Henderson's and Big 

Rivers' respective positions. We would encourage you to consult with your attorneys. 

Sincerely, 

General Manager 
Henderson Municipal Power & Light 
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