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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVTCE COMMISSION 

IN THE MATTER OF: 

RECEIVED 
DEC 11 2015 

PUBLIC SERVICE 
COMMISSION 

THE APPLICATION OF DUKE ENERGY 
KENTUCKY, INC. FOR DECLARATORY 
ORDER 

) 
) 
) 

CASE NO. 
2015-____ _ 

VERIFIED APPLICATION 

Comes now Duke Energy Kentucky, Inc. (Duke Energy Kentucky), by counsel, pursuant 

to 807 KAR 5:001, Section 19 and other applicable law, and hereby requests that the Kentucky 

Public Service Commission (Commission) enter an Order declaring the provisions of KRS 

278.020(5) and KRS 278.020(6) inapplicable to the anticipated acquisition by Duke Energy 

Corporation (Duke Energy Corp.) of Piedmont Natural Gas Company, Inc. (Piedmont) (the 

Transaction), as described herein, thereby detennining that Commission approval of the 

Transaction is unnecessary under Kentucky law. ln support of this Appl ication, Duke Energy 

Kentucky states as follows : 

I. COMPANY INFORMATION AND 
GENERAL FILING REQUIREMENTS 

I. Duke Energy Kentucky is an investor-owned utili ty engaged in the business of 

furnishing natural gas and electric services to various municipalities and unincorporated areas in 

Boone, Bracken, Campbell, Gallatin, Grant, Kenton, and Pendleton Counties in the 

Commonwealth of Kentucky. 

2 . Pursuant to 807 KAR 5:00 I, Section 14(2), Duke Energy Kentucky states that it was 

originally incorporated in the Commonwealth of Kentucky on March 20, 190 I, and atte t that it 

is currently in good standing in said Commonwealth. 
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3. Pursuant to 807 KAR 5:00 I, Section 14( I), Duke Energy Kentucky 's business address 

1s 139 East Fourth Street, C incinnati, Ohio 45202. Duke Energy Kentucky's local offi ce in 

Kentucky is Duke Energy Envision Center, 4580 Olympic Boulevard, Erlanger, Kentucky 41018, 

and its electronic mail address i KYfilings@duke-energy.com. 

4. Duke Energy Corp . i a corporation organized and existing under the laws of the state 

of Delaware. It principa l office is located at 550 South Tryon Street, Charlotte, North Carolina 

28202. Duke Energy Corp. is the so le owner of C inergy Corp. , a Delaware corporation, which is 

the so le owner of Duke Energy Ohio, Inc. (Duke Energy Ohio), an Ohio corporation, which, in 

turn, is the sole owner of Duke Energy Kentucky. Duke Energy Corp. is a lso the sole owner of 

Forest Subsidiary, Inc. (Forest), a North Carolina corporation created to accomplish the 

Transaction. Neither Duke Energy Corp. nor Forest conducts busines or provides utili ty ervtce 

in Kentucky and neither is subject to the jurisdiction of the Commission. 1 

5. Piedmont is a corporation organized and existing under the laws of the state ofNorth 

Carolina. It principal office is located at 4720 Piedmont Row Drive, Charlotte, North Carolina 

282 10. Piedmont is engaged in the business of furni hing natural gas services to customers in 

North Carolina, South Carolina, and Tennessee. Piedmont conducts no business in Kentucky, does 

not provide utility service in Kentucky, and is not ubject to the jurisdiction of the Commiss ion. 

1 The Commis ion has previously found that Duke Energy Corp. is not a utility as defined in KRS 278.010(3). See, 
e.g. , In the Matter of the Joint Application of Duke Energy Corporation, Cinergy Corp. Duke Energy Ohio. Inc .. Duke 
Energy Kentucky. Inc., Diamond Acquisition Corporation, and Progress Energy, Inc., for Approval of the Indirect 
Transfer of Control Duke Energy Kentucky. Inc., Order at p . II , Case o. 201 1-00 124 (Ky. P.S.C. Aug. 2, 20 II ). 

2 



II. SUMMARY OF THE TRANSACTION 

6. On or about October 24, 20 15, Duke Energy Corp., Forest, and Piedmont entered into 

an agreement setting forth the terms o f the Transaction.2 The Tran action may be fai rl y 

summari zed as fo llows: 

a. Forest and Piedmont w ill merge, with Piedmont being the surv1vmg entity (this 

surviving enti ty is referred to herein as Post-Acquisition Piedmont); 

b. The articles of incorporation and bylaw of Post-Acquis ition Piedmont will be in the 

form of the article of incorporation and bylaws of Forest prior to the Transaction; 

c. The d irectors of Post-Acquis ition Piedmont will be tho e persons that were the 

directors of Forest prior to the Transaction; 

d. Many of the officers of Post-Acqui sition Piedmont will be tho e persons that were the 

offi cers of Piedmont prior to the Transaction; and 

e. Post-Acquisition Piedmont will be a direct, wholly owned subsidiary of Duke Energy 

Corp. 

7. Upon consum mation of the Transaction: (i) each issued and outstand ing share of 

common stock of Piedmont will be converted into and will thereafter represent so lely the right to 

rece ive an amount in cash; and ( ii) each issued a nd outstanding share of capital stock of Forest 

will be converted into and become one validly issued, fu ll y pa id, and non-assessable share of 

common stock of Post-Acquisition Piedmont. Thus, as a result of the Transaction: ( i) Duke Energy 

Corp. (which pre ently owns all the stock of Forest) will own all the stock of Post-Acquisition 

Piedmont; and (ii) the ownersh ip of tock in Duke Energy Corp. will not be impacted. 

2 A copy of the Agreemem and Plan of Merger is attached hereto and incorpora ted herein as Exhibit I. 
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8. Duke Energy Corp. ha agreed, following the Transaction, to expand the size of its 

board of director by one seat and appoint a mutually agreeable current member of Piedmont's 

board o f di rectors as a director to serve on Duke Energy Corp.'s board of directors.3 Duke Energy 

Corp. has also agreed to offer to retain Piedmont's ex isting executive operating management team 

in order to manage and facil itate best practi ces within Duke Energy Corp. 's utility subsidiaries ' 

expanded natural gas operation . Duke Energy Corp .'s C hief Executive Officer (CEO), namely 

Lynn Good, wi ll remain in place and continue to over ee all employees and operations. 

9. The Transaction will not impact the corporate structure or local operation of Duke 

Energy Kentucky. Following the Transaction, as before the Transaction, Duke Energy Kentucky 

will be a wholly owned, indirect subsidiary of Duke Energy Corp. Duke Energy Kentucky's own 

board of director , consisting of CEO Lynn Good, Doug Esamann, Executive Vice Pre ident and 

President - Midwest and Florida Regions, and Dhiaa Jamil , Executive Vice President and 

President - Generation and Transmission, will not change or be impacted as a result of the 

Transaction. Further, Duke Energy Kentucky w ill continue to maintain its current levels of local 

leadership fo llowing the Transaction, including local oversight of all Ohio and Kentucky natural 

gas utility operations. ft is anti cipated that there will continue to be at least one regional Duke 

Energy Kentucky/Duke Energy Ohio executive who will maintain re ponsibility for Midwest 

natural gas operations and who wi ll report to the new Duke Energy Corp. executi ve responsible 

for all natural gas operations. 

3 Duke Energy Corp. ·s Board o f Director currently consists of fifteen members. Adding an additional Director as a 
result of this Transaction would otherwise bring the total board composition to sixteen based upon current count and 
assuming that the four existing members who are eligible fo r retirement in 20 16 are replaced . Even if those four 
Directors who are e ligible for retirement are not replaced, the tota l number of Duke Energy Corp. Board positions 
would be eleven. including Lynn Good, prior to closing of this Transaction. Adding one additional member as a result 
of tllis Transaction would thus bring the total composition of the Duke Energy Corp. Board of Directors to twelve. 
This addition of a single Director, at best, equates to I /12th or less than 9% of the total Board vote and cannot confer 
the power to direct the management of Duke Energy Corp., let alone Duke Energy Kentucky. 
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III. DISCUSSION 

A. Summary of Relevant Law 

I 0. The Commission's authority and jurisdiction to rule upon transfers of control are set 

forth in KRS 278.020(5) and (6), which provide as follows: 

(5) No person shall acquire or transfer ownership of, or control , or the right to 
control, any utility under the jurisdiction of the commission by sale of assets, 
transfer of stock, or otherwise, or abandon the same, without prior approva l by the 
commission. The commission shall grant its approval if the person acquiring the 
utili ty has the financial, technical, and managerial abilities to provide reasonable 
serv1ce. 

(6) No individual, group, syndicate, general or limited partnership, assoc iation, 
corporation, joint stock company, trust, or other entity (an "acquirer"), whether or 
not organized under the laws of this state, shall acquire control, either directly or 
indirectly, of any utility furni shing utili ty service in this state, without having first 
obtained the approval of the commission. Any acquisition of control without prior 
authorization shall be void and of no effect. As used in this subsection, the term 
"control" means the possession, directly or indirectly, of the power to direct or 
cause the direction of the management and policies of a utility, whether through the 
ownership of voting securities, by effecting a change in the composition of the 
board of directors, by contract or otherwise. Control shall be presumed to exi t if 
any individual or entity, directly or indirectly, owns ten percent ( I 0%) or more of 
the voting securities of the uti lity. Thi presumption may be rebutted by a showing 
that ownership does not in fact confer control. Application for any approval or 
authorization shall be made to the commission in writing, verified by oath or 
affirmation, and be in a form and contain the information as the commi sion 
requires. The commission shall approve any proposed acqui ition when it finds 
that the same is to be made in accordance with law, for a proper purpose and is 
consistent with the public interest. The commission may make investigation and 
hold hearings in the matter as it deems necessary, and thereafter may grant any 
application under th is ub ection in whole or in part and with modification and 
upon terms and conditions a it deems necessary or appropriate. The commission 
shall grant, modify, refuse, or prescribe appropriate terms and conditions with 
respect to every such application within sixty (60) days after the filing of the 
application therefor, unless it is neces ary, for good cause shown, to continue the 
application for up to ixty (60) additional days. The order continuing the 
appl ication shall state fully the facts that make continuance necessary. In the 
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absence of that action within that period of time, any proposed acquis ition shall be 

deemed to be approved. 

11 . KRS 278.020(5) and KRS 278.020(6) are independent and do not necessarily work in 

concert.4 Commission precedent has held that subsection (5) "addresses the transfer of ownership 

or control of a utility," whi le subsection (6) "focuses more narrowly on the 'acquisition of control' 

of a utility. "5 

12. Although the Commission has held that a transaction may require approval under KRS 

278.020(5), but not KRS 278.020(6),6 it does not appear that the Commission has ever held that 

its approval is required for a transaction under KRS 278.020(6), but not KRS 278.020(5). The 

discussion that follows begins with an analysis of KRS 278.020(6). 

B. KRS 278.020(6) Does Not Apply to the Transaction 

13. fn order for approval of the Transaction to be necessary under KRS 278.020(6), the 

Commission must determine that an individual or enti ty is acquiring control, either directly or 

indirectl y, of Duke Energy Kentucky. 7 "Control" is defined by subsection (6) to mean " the 

possess ion, directly or indirectly, of the power to direct or cause the direction of the management 

• See In the Mauer of the Joint Petirion of Kentucky-American Water Company, Thames Water Company. Thames 
Water Aqua Holdings GMBH. R WE Aktiengesellschafl, Thames Water Aqua US Holdings, Inc .. and American Water 
Works Company, Inc., for Approval of a Change in Control of Kentucky-American Water Company, Order, Case No. 
2006-00197 (Ky. P.S.C. Apr. 16, 2007). 

5 /d. , at p. 7. 

6 !d. ; see also In the Mauer of the Application of Windstream Kentucky East, LLC and Winds/ream Kentucky West. 
LLC for a Declaratory Ruling that Approval is Not Required fo r the Transfer of a Portion of their Assets; (2) 
Alternatively for Approval of the Transfer of Assets: (3) for a Declaratory Ruling that Communication Sales and 
Leasing, Inc. is not subject to KRS 2 78. 020(1); and (4) for all other required Approvals and Relief, Order at p. 7, n. 
29, Case o. 2014-00283 (Ky. P.S.C. Dec. 4, 20 14) (noting that the definition of"control" is more narrow under KRS 
278.020(6) than KRS 278.020(5)). 

7 Pursuant to the relevant statute's terms, Commission approval is required only when a person or entity seeks to 
acquire contro l of a ·'utili ty furnishing utility service in this state." Because Piedmont has absolutely no operations in 
the Commonwealth of Kentucky and furnishes no utili ty service in this state, its acquisition by Duke Energy Corp. is 
not subject to Commission approval under KRS 278.020(6). 
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and policies of a utility," and it can be acquired " through the ownership of voting securities, by 

effecting a change in the composition of the board of directors, by contract or otherwise." 

14. Because an acquisition of control cannot take place unless there is an "acquirer"8 of a 

jurisdictional utility, a threshold issue under the terms of KRS 278.020(6) necessitates the 

identification of the individual or entity acquiring control of a jurisdictional utility. At present, 

control of Duke Energy Kentucky ultimately rests with Duke Energy Corp} and following 

consummation of the Transaction, control of Duke Energy Kentucky will continue to rest with 

Duke Energy Corp. For thi s reason, there is no "acquirer," and therefore KRS 278.020(6) •s 

inapplicable to the Transaction. 

15. Any attempt to identify Piedmont as the "acquirer" under KRS 278.020(6) is 

unsupported and cannot be sustained. First, the terms of the parties' agreement provide that, upon 

consummation of the Transaction: (i) all the stock of Piedmont will be converted into cash and 

automatically canceled; (ii) Duke Energy Corp. wi ll own all the outstanding stock of Post-

Acquisition Piedmont; and (iii) neither Piedmont nor its stockholders will acqu ire any interest in 

or control over Duke Energy Corp. These facts distinguish the Transaction from a/1 previous 

transactions over wh ich the Commission has exercised authority pursuant to KRS 278.020. 10 

8 See Case No. 2006-00197 (Ky. P.S.C. Apr. 16, 2007), supra at n. 3.; see also In the Matter of the Joint Application 
of Consumers Water District, Fancy Farm Water District, Hardeman Water District. and South Graves Water District 
.for Approval of Merger and Formation of Graves County Water District, Order at p. 9, n. 30, Case o. 2007-00496 
(Ky. P.S.C. May 2 1, 2008) ("We note that while four water districts are transferring control of their property to a new 
entity, the new enti ty does not yet exist. As there is no acquirer, KRS 278.020(6) is not applicable."). 

9 Of course, Duke Energy Kentucky's direct parent, namely Duke Energy Ohio, could also be considered in 
"possession .. . of the power to direct or cause the di rection of the management and policies o f ' Duke Energy Kentucky, 
as could Duke Energy Kentucky, itself Because the Transaction does not involve those entities in any way, however, 
it is appropriate to focus analysis under KRS 278.020(5) and (6) solely on Duke Energy Corp. 

10 See, e.g., In the Maller of the Joint Application of Kentucky Power Company, American Electric Power Company, 
Inc. and Central and South West Corporation Regarding a Proposed Merger, Order at p. 3, Case No. 99-149 (Ky. 
P.S.C. June 14. 1999) (merger whereby Central and South West Corporation (CSW) shareholders acquired 40 percent 
of American Electric Power Company, Inc.'s (AEP) common stock); Case o. 2011-00124 (Ky. P.S.C. Aug. 2 , 20 II ), 
supra at n. I (merger whereby each share of Progress Energy common stock was converted into the right to receive 
2.6125 shares of Duke Energy Corporation common stock, ultimately resulting in Duke Energy Corporation 's 
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Moreover, Piedmont will no longer exist as a separately traded and independent investor-owned 

corporation fo llowing consummation of the Transaction; it simply does not comport with the law 

or common sense to conclude that an entity may acquire something at the same moment it ceases 

to exist as an independent enti ty.11 Finally, it must be noted that the corporation created as a result 

of the Transaction, specifically Post-Acquisition Piedmont, will be wholly owned by Duke Energy 

Corp. and have no direct or indirect control over Duke Energy Kentucky. All fiduciary duties of 

the Post-Acquisition Piedmont will be to Duke Energy Corp. shareholders. There is simply no 

entity acquiring control ofDuke Energy Kentucky as a result of the Transaction and thus approval 

under KRS 278.020(6) is unnecessary. 

16. The fact that Duke Energy Corp . will expand its board of directors by one seat 

following consummation of the Transaction does not render KRS 278.020(6) applicable thereto. 

Again, the threshold question presented by the relevant statutory provision is whether the new 

director, in this case an individual , 12 can be considered an "acquirer" of control of Duke Energy 

shareholders own ing approximately 63 percent of the common stock of the combined company and Progress Energy 
shareholders owning 3 7 percent); In the Matter of the Joint Application of Duke Energy Corporation, Duke Energy 
Holding Corp .. Deer Acquisition Corp., Cougar Acquisition Corp .. Cinergy Corp., the Cincinnati Gas & Electric 
Company and the Union Light, Head and Power Company for Approval of a Transfer and Acquisition of Control, 
Order at pp. 3-4, Case o. 2005-00228 ( Ky. P.S.C. Nov. 29, 2005) (merger whereby each shareholder of the existi ng 
Duke Energy Corporation received one share of common stock in a new holding company and each shareholder of 
Cinergy received 1.56 shares o f common stock, ul timately resulting in the existing Duke Energy Corporation 
shareho lders owning approximately 76 percent of the new ho lding company and Cinergy shareholders owning 
approximately 24 percent); Case No. 2006-00197 (Ky. P.S.C. Apr. 16, 2007), supra at n. 3 (d ivesture whereby up to 
I 00 percent of Kentucky-A merican's parent company's stock was sold through initia l public offering). 

11 An entity that ceases to exist followi ng a transaction cannot be considered an "acquirer," especia lly considering that 
the Commissio n has held that an entity that only comes into existence as a result o f a transaction is not an "acqui rer." 
See Case o. 2007-00496 (Ky. P.S.C. May 21 , 2008), supra at n. 6; see also In the Matter of the Application of Black 
Mountain Utility District and Green Hills Water District for Merger Pursuant to KRS 74.363, Order at p. 8, n. 3 1, 
Case No. 2012-00095 (Ky. P.S.C. July 13, 20 12); In the Maller of the Joint Application of Hickory Water District and 
Graves County Water District for Approval of Proposed Merger, Order at p. 7, n. 26, Case No. 2012-00358 (Ky. 
P.S.C. Sept. 27, 201 2). 

12 Although the new director will have formerly served on the board of directors of Piedmont, the director cannot be 
considered an agent or representative o f Piedmont because, as heretofore discussed, Piedmont is being acquired by 
Duke Energy Corp. and will no longer exist as a separate investor-owned corporation following the Transaction. The 
new director, like all other directors, will owe a fiduciary duty to Duke Energy Corp. , which is the same entity that 
had control of Duke Energy Kentucky before the Transaction. See, e.g., Guth v. Loft, Inc., 5 A.2d 503, 5 10 (Del. 
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Kentucky. The answer to this inqui ry is irrefutably " no." The new d irector will represent j ust a 

fraction of Duke Energy Corp. 's board of directors: no lone member of a board of such a s ize, 

regardless of hi s or her background or presumed all egiances, possesses " the power to direct or 

cause the direction of the management and po li cies" of the corporation and its subsidiaries. 13 

Furthermore, the addition of a board member or a change in the compos ition of a board of directors, 

whether or not related to a transaction, does not a lone trigger Commission approva l under KRS 

278.020(6). Indeed, the Commission has never held that its approval is required for every change 

to the board of directors of a jurisdictional utility (let alone a jurisdictional utili ty's out-of-state 

parent company), likely because KRS 278.020 is not so broad as to cons ider every newl y elected 

or newly added board member an "acquirer" of " control" of a utility providing utility service in 

Kentucky. rn the situation presented, Duke Energy Corp . has deemed it appropriate to add a new 

director to its board so that the board w ill better refl ect the corporation following the Transaction 

(i. e., a corporation that includes Post-Acquisition Piedmont as a wholl y owned subsidiary). The 

new director has not acquired control of Duke Energy Kentucky under any reasonable construction 

of KRS 278.020(6) and thus the Transaction does not require Commission approval under that 

statutory provision. 

1939) (noting that corporate officers and directors "stand in a fiduciary relation to the corporation and its 
stockholders."). 

13 This fact a lso distinguishes the Transaction from all previous transactions under which the Commission has 
exercised authority under KRS 278.020. For example, prior to the 20 I I merger o f Duke Energy Corp. and Progress 
Energy, lnc., Duke Energy Corp.'s board of d irectors consisted o f e leven members. Fo llowing the merger, the merged 
corporation· s board consisted of eighteen members, e leven being the then current members of the Duke Energy Corp. 
board o f directo rs and seven being the then current Progress Energy board of d irectors. This significant reconstitutio n 
o f Duke Energy Co rporation's board o f directors, combined with the stock-swap nature of the transaction and the 
naming of Progress Energy' s C EO as tbe new CEO oftbe merged corporation, resulted in a change in control of Duke 
Energy Kentucky. Here, the facts are simply different. See Case o . 2011 -00 124, Order at p. 9 (Ky. P.S.C. Aug. 2, 
20 11) ; see also Case No. 99-1 49 (Ky. P.S.C. June 14, 1999), supra at n. 7 (merger resulted in expans ion of AEP' s 
board from twelve to fifteen members, with fi ve of those fi fteen conling from CSW). 
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17. Finally, Duke Energy Corp.'s anti cipated retention of certain former Piedmont 

employees does not render KRS 278.020(6) applicable to the Transaction. A ll such personnel, 

including the person named to head Duke Energy Corp.'s expanded natural gas operations, will be 

employees of Duke Energy Business Services, LLC (DEBS), 14 or a sister company and subject to 

the oversight of Duke Energy Corp.'s ex isting CEO, its board of directors, and, ul timately, its 

shareholders. Thus, the Transaction does not impact in any way Duke Energy Corp.'s "power to 

direct or cause the direction of the management and polic ies of' Duke Energy Kentucky. 

Moreover, and consistent with the above discussion regarding modifications to board of directors, 

it is simpl y unreasonable to consider each new employee an "acquirer" of control o f Duke Energy 

Kentucky for purposes of KRS 278.020(6); if such a construction is taken to its logical conclusion, 

Commission approval would be required each time a utility or its parent company replaced or 

added any personnel with any modicum of management responsibility. C learly, there are limits in 

both law and practice to the Commission 's jurisdiction under KRS 278.020, and the facts attendant 

to Duke Energy Corp.'s acquisition of Piedmont render Commission approval of the Transaction 

unnecessary. 

18. Importantly, the Transaction is fundamenta ll y different than prevtous transactions 

brought before this Commiss ion invo lving Duke Energy Corp. and Duke Energy Kentucky. For 

example, as part of the 20 ll merger of Duke Energy Corp. and Progress Energy, the CEO of 

Progress Energy was appointed CEO of Duke Energy Corp. and at least one additional Progress 

Energy executive was named to Duke Energy Kentucky's board of director . S imilarly, as part of 

14 Duke Energy Kentucky and many of its affi liates are parties to Commission-approved service agreements that 
permit transactions and services between and among the parties under defined pricing terms and conditions. DEBS is 
an affiliate service company that provides numerous services to Duke Energy Kentucky pursuant to the terms of the 
Service Company Service Agreement previously approved by the Commission. See Case No. 20 I 1-001 24, supra at 
n. I. 
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the 2006 merger of Duke Energy Corp. and Cinergy Corp ., the transaction contemplated, among 

other things, that new executive leadership would be named to Duke Energy Kentucky's board of 

directors. In contrast to these previous mergers, the Transaction will result in no change to Duke 

Energy Corp.' CEO and no change to Duke Energy Kentucky's board of directors. 

19. Additionally, the very structure ofthe Transaction is markedly different than the two 

previous merger transaction involving Duke Energy Corp. A described above, Piedmont 

stockholders will acquire no interest in or control of Duke Energy Corp. or Duke Energy Kentucky 

as a result of the Transaction. Conversely, as part of the Duke Energy Corp.!Progres Energy 

merger, each share of Progress Energy common stock was converted into the right to receive 

2.6125 share of Duke Energy Corp. common stock resulting in Progress Energy shareholders 

receiving stock to reflect 3 7% ownership in the combined company. 15 Similarly, as part of the 

Duke Energy Corp./Cinergy merger, Duke Energy Corp. shareho lders received one share of 

common stock in the new holding company for each share owned, and Cinergy shareholders 

received 1.56 shares of common stock in the new holding company resulting in Duke Energy 

Corp. shareho lders owning 76% of the merged company and Cinergy shareholders owning 24%. 

Because the Transaction invo lves no acquis ition of ownership by Piedmont or its shareholders, 

KRS 278.020(6) is simply inapplicable. 

C. KRS 278.020(5) Does Not Apply to the Transaction 

20. In order for approval of the Transaction to be necessary under KRS 278.020(5), the 

Commission mu t determine that a person 16 is : (i) acquiring or transferring ownership of Duke 

15 Case o. 2005-00228 ( Ky. P.S.C. ov. 29, 2005), supra at n. 8. 

16 Pursuant to KRS 2 78.0 I 0(2), "per on" includes "natural persons, partnerships. corporations, and two (2} or more 
persons having a joint or common interest." 
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Energy Kentucky; or (ii) acquiring or transferrin g control of, or the right to contro l, Duke Energy 

Kentucky. 

21. At the outset, it is quickly apparent that no person is acqumng or transferring 

ownership of Duke Energy Kentucky in connection with the Transaction. Duke Energy Kentucky 

is presently a wholly owned, indirect subsidiary of Duke Energy Corp. and will remain so 

following the Transaction. Additionally, and unlike mo t all past tran actions that have faced 

Commission scrutiny under KRS 278.020,17 the Transaction involves no stock-swap or other 

conveyance of ownership of a utility or its parent company. Duke Energy Corp. is acquiring 

Piedmont in exchange for cash to Piedmont's owners and those persons and/or entities that owned 

Piedmont prior to the Transaction wi ll have no direct or indirect ownership of Duke Energy Corp. 

or Duke Energy Kentucky following the Transaction. Put simply, the ownership of Duke Energy 

Kentucky is not disturbed or altered in any way by the Transaction and thus there is no acquisition 

or transfer of ownership to necessitate Commission approval under KRS 278.020(5). 

22. The second question presented by KRS 278.020(5) - whether control of (or the right 

to control) Duke Energy Kentucky will be acquired or transferred as a result of the Transaction 

must also be answered in the negative. Although the Commission has summarily stated that 

·'control" for purposes of KRS 278.020(5) is broader than "control" for purposes of KRS 

278.020(6), 18 s imi lar cons iderations and conclusions under both provisions render KRS 

278.020(5) inapplicable to the Tran action . 

23. The terms of KRS 278.020(5) plainly require that some person obtain or convey ·'the 

power to direct the management or policies" of a jurisdictional uti! ity before Commission approval 

17 See n. 8, supra. 

18 See Case o. 2014-00283 (Ky. P.S.C. Dec. 4, 20 l4),supra at n. 5. 
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is mandated.19 Because the statutory provision addresses the transfer of control of a utility, and 

not merely the acquisition of control of utility, the Commission has construed it more broadly than 

KRS 278.020(6) and has held that there can be a transfer without an "acquirer."20 However, the 

unambiguous language of KRS 27 .020(5) and Commission precedent reveal that there must be 

some actual change in terms of utility contro l for the statutory provision to be impl icated.21 

24. Control of Duke Energy Kentucky will not change as a re ult of the Transaction. As 

discussed supra, control of Duke Energy Kentucky ultimately rests with Duke Energy Corp., both 

before and after the Transaction. Because the Transaction is an acquisition, Duke Energy Corp . 

and its shareholders will not transfer any of their power to direct the management or policies of 

Duke Energy Kentucky. Following the Transaction, Post-Acquisition Piedmont and Duke Energy 

Kentucky wil l have an affili ated relationship, but they wil l not reside in the same chain of 

ownership and Duke Energy Kentucky will gain no new parent company. Essentially, the 

1q !d. Pursuant to KRS 278.0 I 0( 19), "control" means "the power to direct the management or policies of a person 
through owner hip, by contract, or otherwise." 

!O See Case o. 2006-00 197 (Ky. P.S.C. Apr. 16, 2007), supra at n. 3. 

21 See In the Mauer of The Joint Application of Com/Nav Marine. Inc. and Mobile Communications Corporation of 
America for Approval of the Distribution of All of its Shares of Com/Nav Marine. Inc .. to the Shareholders of its 
Parent Mobile Communications Corporation of America, Order, Case No. I 0393 (Ky. P.S.C. Oct. 26, 1988) (finding 
approval unnece sary when the owners of a utility's parent corporation become direct owners of the utility because 
the ··spin-off will not effect a change of ownership or control''). otably, both the text of KRS 278.020(5) and the 
provision's origin upport the notion that some acrual, identifiable change in control must occur to render necessary 
the Conm1ission 's approval. As stated by the Commission in Case o. 2006-00 197, KRS 278.020(5) "represents the 
codification of the holding of Public Service Commission v. Cities of Southgate. Highland Heights, 268 S.W.2d 19, 
21 (Ky. 1954)." Order at pp. 7-8 (Ky. P.S.C. Apr. 16, 2007). In Southgate, the Kcnrucky Court of Appeals concluded 
that the Commission embraced the then-implied power "to determine whether a proposed purchaser of a utility system 
is ready, willing and able to provide adequate service.'' 268 S. W.2d at 2 1. Similarly, KRS 278.020(5) requires the 
Commission to evaluate whether "the person acqui ring the utility has the financial, technical, and managerial abi lities 
to provide reasonable service." These authorities make clear that the Commission ·s role and duty under the law is 
based on the protection of consumers from unwise or unreasonable changes in control of utilities. If there is no such 
change in control, however, Commission review is neither required nor j ustified. 
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Transaction wil l result in no change what oever to the control of Duke Energy Kentucky and thus 

KRS 278.020(5) is inapplicable. 22 

25. The fact that Duke Energy Corp. wi ll add a s ingle seat to its board of directors 

following the Transaction does not render necessary Commission approval under KRS 278.020(5). 

As aforementioned, the new director, who will be just one of many members of the board, will not 

acquire the power to direct the management or policies of Duke Energy Corp. or Duke Energy 

Kentucky. 23 Moreover, Duke Energy Corp. and its existing board of directors are not transferring 

their control of Duke Energy Kentucky to the new director as a result of the Tran action; if such 

were the case, Commission approval would be required each time a utility or its parent company 

elected, appointed, or removed an individual board member. The expansion of Duke Energy 

Corp.'s board of directors does not change the fact that Duke Energy Corp. w ill continue to control 

Duke Energy Kentucky, and, without a change in control, Commission approval under KRS 

278.020(5) is neither necessary nor warranted. 

26. Final ly, Duke Energy Corp. is not transferring control of Duke Energy Kentucky 

simply by employing certain former Piedmont per onnel following the Transaction. As di cussed, 

all individuals who accept employment offered by Duke Energy Corp. wil l become an employee 

of DEBS or one of its sister companie and be subject to the oversight of the corporation 's exi ting 

leadership. Additionally, the jurisdiction conferred by the provis ions of KRS 278.020 is not so 

22 Cj In the Matter of otice of MCI Communications Corporation-British Telecommunications PLC Equity 
Transaction and Petition for Declaratory Ruling, Order, Case o. 93-383 (Ky. P.S.C. Dec. 13, 1993). In that case, 
an outside enti ty sought to purchase up to 20 percent of the common stock of MCI Communications Corporation 
(MCI) and add three of its own directors to MCl 's twelve-member board. Despite the fact that MCI wholly owned 
two subsidiaries which provided util ity service in Kentucky, the Commission held that the subject tran action would 
not result in a change in control for which Commission approval is required under the relevant subsections of KRS 
278.020. 

23 Of course, corporate power rests in no individual director; instead, corporations act through their boards as a whole. 
See, e.g., Ken/llcky-Pennsylvania Oil & Gas Corp. v. Clark, 57 S. W.2d 65, 70 (Ky. App. 1933) ("The governing power 
of a corporation is vested in its board of directors. and they can bind it only when acting as a body."). 
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far-reaching as to requ1re Commi sion approval for every adjustment to the operational 

management of a utility or its parent company, especially when, as here, there will be no significant 

change to the utility's loca l operations or to the parent company's CEO, board of directors, or 

shareholders . Notably, "control" for purposes of both KRS 278.020(5) and KRS 278.020(6) is not 

defined as "the power to manage" a utility, but rather " the power to direct the management' of a 

utility. Thi seemingly minor difference in wording strongly suggests that " control" under the 

relevant statutory provisions is only held (and thus transferable) by the highest levels of authority 

(the shareholders, board of director , and possibly CEO). To claim otherwise would put the 

Commission in the impossible position of having to approve every managerial-personnel decision 

made by a jurisdictional utility or it corporate parent(s). For these reasons, KRS 278.020(5) is 

not applicable to the Transaction. 

D. KRS 278.020(5) and (6), as Applied to the Transaction, are an 
Unconstitutional Impairment of Interstate Commerce 

27. The Commerce Clause of the United States Constitution authori zes Congress " [t]o 

regulate Commerce .. . among the several States."24 The negative, or dormant, implication of the 

Commerce C lause "prohibits state taxation or regulation that discriminates against or unduly 

burdens interstate commerce and thereby impedes free private trade in the national marketplace."25 

28. The "Commerce Clau e ... precludes the application of a state tatute to commerce that 

takes place wholly outside of the State's borders, whether or not the commerce has effects within 

the State."26 Additionally, "a statute that directl y control s commerce occurring wholly outside the 

boundaries of a State exceeds the inherent limi ts of the enacting State's authority and is invalid 

14 Art. I, 8, cl. 3. 

25 General Motors Corp. v. Tracy, 5 19 U.S. 278, 287 ( 1997) (citations and quotation omitted). 

26 Edgar v. MITE Corp., 4 57 U.S. 624, 642-643 ( 1982) (plurality opi nion). 
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regardless o f whether the statute 's extraterritorial reach was intended by the legi lature."27 A state 

law that directly regulates interstate commerce is virtuall y per se invalid under Commerce Clause 

j urisprudence. 28 

29. In addition to prohibiting direct tate regulation of interstate commerce, the Commerce 

C lause a lso restricts the ability of states to indirectly impact interstate commerce. If a state law 

fa lls in this latter category, courts have applied a balancing test that weighs the interests o f the state 

against the burdens that result from the state's regulation: " [w]here the statute regulates even-

handedly to e ffectuate a legitimate local public interest, and its effects on interstate commerce are 

on ly incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive 

in relation to the putative local benefits."29 Essentially, the question is "one of degree," and " the 

extent ofthe burden that wi ll be tolerated will of course depend on the nature of the loca l interest 

involved, and on whether it could be promoted as well with a lesser impact on interstate 

activities."30 

30. The Transaction, agreed to by corporations that are citizens of Delaware and North 

Carolina, involve facilities utili zed for the transportation and distribution o f natura l gas in orth 

21 Healy v. Beer Institute. Inc. , 49 1 U.S. 324, 336 ( 1989) (a! o noting that "[t]he critical inquiry is whether the practical 
effect of the regula tion is to contro l conduct beyond the boundaries o f the State") (citing Brown-Forman Distillers 
C01p. v. New York State Liquor Authority, 476 U.S. 573, 579 ( 1986)). In Brown-Forman, the Supreme Court stated 
tha t "[f]o rcing a merchant to seek regulatory approval in one State before undertaking a transaction in another directly 
regulates intersta te commerce." 476 U.S. at 582 (citation omitted). 

28 See Brown-Forman, supra, 476 U.S. at 578-79. 

29 Pike v. Bruce Church, Inc., 397 U.S. 13 7, 142 ( 1970) (citing Huron Portland Cement Co. v. City of Detroit, 362 
U.S. 440, 443 ( 1960)). 

30 !d . otably. this balancing test was employed by the United States Court of Appeals for the Sixth Ci rcuit in a case 
involving a Michigan law which required public util it ie operating in Michigan to obtain the approval of the Michigan 
Public Service Commission before issuing certa in long-tem1 securities. Ultimately, the Court concluded that '·the 
burdens of expense, delay, and administrative hass le of 'advance approval' securities regulation far outweigh the 
benefits, if any, of Michigan's interests in protecting consumers and investors," and therefore held that the statute 
unconstitutionally burdened interstate commerce. See ANR Pipeline Co. v. Schneidewind, 80 I F.2d 228 (6th Cir. 
1986) (affirmed on other grounds in Schneidewind v. ANR Pipeline Co., 485 U.S. 291, ( 1988)). 
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Carolina, South Carolina, and Tennes ee, as well a employees, contracts, and assets that re late to 

and substantially affect interstate commerce. A di cussed herein , Duke Energy Kentucky - and, 

more genera lly, the Commonwealth of Kentucky - are not implicated in any way by the 

Transaction. In light of these fact , KRS 278.020(5) and KRS 278.020(6) are not only inapplicable 

to the Transaction under those provisions' terms, but any attempt by the Commonwealth to enforce 

the statute with respect to the Transaction would run afou l of the Commerce C lau e. 31 

31. Even if some connection between the Transaction and the Commonwealth of 

Kentucky is assumed, application of the aforementioned balancing test reveals that KRS 

278.020(5) and KRS 278.020(6) would be unconstitutional as applied to the Transaction. 

Although, undoubtedly, the Commonwealth has a considerable interest in regulating the public 

utility sector, this interest would not be furthered or promoted in the situation presented because 

of the tangential and insignificant relationship between the Transaction and the Commonwealth. 

Moreover, Kentucky' s enforcement of KRS 278.020(5) and KRS 278.020(6) vis-a-vis the 

Transaction would substantia lly and unduly burden interstate commerce by, among other things, 

creating unnecessary expense, delay, and uncertainry.32 For these rea ons Kentucky cannot 

regulate this Transaction consistent with the Commerce C lause. 

32. Subjecting the Transaction to Commi ion scrutiny would be an unconstitutional 

impairment of interstate commerce. Accordingly, the Commission should avoid construing 

31 See n. 22 and n. 23, supra. 

32 See ANR Pipeline Co., supra, 80 I F.2d at 237-38; see also Healy , supra , 491 U.S. at 336-37 ("Generally speaking, 
the Commerce Clause protects against inconsistent legislation arising from the projection of one state regulatory 
regime into the jurisdiction of another State."). 
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Kentucky law in uch a manner a to create a que ti on as to the constitutionality of the statute33 

and decline to apply KRS 278.020(5) and (6) to the Transaction. 

IV. REQUEST FOR RELIEF ON AN EXPEDITED BASIS 

33. Duke Energy Kentucky requests that the Commission enter a final order in this matter 

within sixty days, to wit, on or be fore February 9, 20 16. Obtaining a decision from the 

Commission within this timeframe will a llow the Transaction to proceed without unreasonable 

delay and afford Duke Energy Corp. sufficient time to take whatever other actions may be deemed 

appropriate to en ure timely consummation of the Transaction. 

V. CONCLUSION 

34. KRS 278.020(5) and KRS 278.020(6) ensure that the public is protected when there is 

a change to the ownership or control of a utility providing service in Ken tucky. Indeed, when a 

Kentucky utility is directly or indirectly acquired by some individual or entity, or when an 

individual or entity that owns or controls a Kentucky utility transfers its owner hip or control of 

that utility to some individual or entity, appl icable law requires Commission overs ight and 

approval. The Transaction described herein , however, involves no such ituation. Duke Energy 

Corp. intends to acquire a corporation that does no business in Kentucky, has no fac ilities in 

Kentucky, and provides no utili ty service in Kentucky. Neither the owner hip nor control of Duke 

Energy Kentucky w ill change as a result of the Transaction. For the reasons described herein , 

Commiss ion approval of the Transaction is not necessary under KRS 278.02(5) or KRS 

278.020(6). 

33 See, e.g., Caneyville Volunteer Fire Dep 't v. Green's Motorcycle Salvage, inc., 286 S.W.3d 790, 806 (Ky. 2009) 
( .. In Kentucky, a statute carries with it the presumption of constitutionality; therefore, when we consider it, we are 
obligated to give it, if possible, an inte rpretation which upholds irs constitutional va lidity.''). 
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WHEREFORE, on the basis of the foregoing, Duke Energy Kentucky respectfully requests 

that the Commission enter an Order: 

I. Declaring that neither KRS 278.020(5) nor KRS 278.020(6) is applicable to the 

Transaction, thereby determining that Commission approval of the Transaction is not required; 

2. Granting the relief requested herein within s ixty days, to wit, on or before February 

9, 2016; and 

3. Granting Duke Energy Kentucky all other additional relief to which it may appear 

entitled. 

This l ith day ofDecember, 2015. 
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VERJFICA TION 

State of North Carolina 

County of Mecklenburg 

) 
) 
) 

SS: 

The undersigned, Catherine S. Stempien, being duly sworn, deposes and says that she is 

the Senior Vice President of Corporate Development for Duke Energy Corporation and that the 

matters set forth in the foregoing Application are true and correct to the best of her information, 

knowledge and belief 

Subscribed and sworn to me by Cu..+hu;n' 
6krnpi«l 

on this 1/+lo day of December, 2015. 

My Commission expires: ..kn&'} ol~ eMr( 
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Respectfully submitted, 

David S. Samford 
M. Evan Buckley 
Goss Samford PLLC 
2365 Harrodsburg Road 
Suite B-325 
Lexington, Kentucky 40504 
(859) 368-7740 
mdgoss@gosssamfordlaw.com 
david@gosssamfordlaw.com 
ebuckley@gosssamfordlaw.com 

and 

Rocco 0. D ' Ascenzo 
Associate General Counsel 
Amy B. Spiller 
Deputy General Counsel 
Duke Energy Business Services, LLC 
139 East Fourth Street/1303-Main 
P.O. Box 960 Cincinnati, OH 45202 
(5 13) 287-4320 
Rocco.D' Ascenzo@duke-energy.com 
Amy.Spi ller@duke-energy.com 

Counsel for Duke Energy Kentucky, Inc. 



CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the foregoing has been served, by delivering 
same to the custody and care of the U.S. Postal Service, postage pre-paid, this ll 1

h day of 
December, 20 15, addressed to the following: 

Jack Conway, Attorney General 
Jennifer Black Hans, Deputy Attorney General 
1024 Capital Center Dr., Suite 200 
Frankfort, KY 4060 1-8204 
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AGREEMENT AND PLAN OF ME RGER 

This AGREEME T AND PLAN OF MERGER, dated as of October 24, 20 15 (this ·'Agreement"), is entered into by and among 
Duke Energy Corporation, a Delaware corporation ("'Parent"), Forest Subsidiary. Inc., a North Carolina corporation and a wholly 
owned Subsidiary of Parent ("'Merger Sub"), and Piedmont Natural Gas Company, Tnc., a orth Carolina corporation (the 
·'Company"). Defined terms used herein have the respective meanings set forth in Section 8. I 3. 

WHEREAS, the parties intend that, at the Effective Time. Merger Sub will. in accordance with the orth Carolina Business 
Corporation Act (the· CBCA''), merge with and into the Company, with the Company continuing as the surviving corporation (the 
'·Merger") on the terms and subject to the conditions set forth in this Agreement; 

WH EREAS, the board of directo rs of the Company (the "Company Board") has (a) determ ined that it is in the best interests of 
the Company and its shareho lders for the Company to enter into this Agreement, (b) adopted this Agreement and approved the 
Company's execution, delivery and performance of this Agreement and the consummation of the transactions contemplated by this 
Agreement (including the consummation of the Merger upon the terms and subject to the conditions set f01t h in this Agreement and 
in accordance w ith the relevant provisions of the CBCA) and (c) resolved to submit this Agreement to the Company's shareholders 
and recommend that the Company 's shareho lders approve this Agreement; 

'vVHEREAS, the board of d irectors of Parent has (a) detem1ined that it is in the best interests of Parent and its stockholders for 
Parent to enter into this Agreement and (b) adopted this Agreement and approved Parent ' s execution, delivery and performance of 
this Agreement and the con ummation of the transactions contemplated by this Agreement (including the consummation of the 
Merger upon the terms and subject to the conditions set forth in this Agreement and in accordance with the relevant provisions of the 

CBCA); 

WHEREAS, the board of d irectors of Merger Sub has (a) determined that it is in the best interests of Merger Sub and its sole 
shareholder for Merger Sub to enter into th is Agreement, (b) adopted this Agreement and approved Merger Sub 's execurion, delivery 
and pertormance of this Agreement and the consummation of the transactions contemplated by th is Agreement (including the 
consummation of the Merger upon the terms and subject to the conditions set forth in this Agreement and in accordance with the 
relevant provisions of the NCBCA) and (c) resolved to submit this Agreement to Parent and recommend that Parent, in its capacity as 
Merger Sub's sole shareholder, approve this Agreement; 

WHEREAS. Parent, in its capacity as the sole shareholder of Merger Sub, has approved this Agreement by wrinen consent; and 

WHEREAS. Parent, Merger Sub and the Company desire to make certain representations. warranties, covenants and agreements 
specified herein in connection with this Agreement. 
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OW, THEREFORE, in cons ideration of the representations, warranties. covenants and agreements contained in this 
Agreement and other good and valuable consideration. the receipt and sufficiency of which are hereby acknowledged, and intending 
to be legally bound hereby. Parent, Merger Sub and the Company hereby agree as follows: 

ARTICLE I 

THE MERGER 

Section 1.1 The Merger. Upon the tem1s and subject to the conditions set forth in this Agreement, and in accordance with the 
CBCA, at the Effective Time, Merger Sub shal l be merged with and into the Company, and the separate existence of Merger Sub 

sha ll thereupon cease. and the Company shall be the surviving corporation in the Merger (the "Surviving Corporation") and shall 
become. as a result of the Merger, a d irect, wholly-owned subsidiary of Parent. At the Effective Time, as a resul t of the Merger, the 
name of the Surviving Corporation shall be Piedmont Natural Gas Company, Inc. 

Section 1.2 Closing. The consummation of the Merger (the "Closing") shall take place at the offices of Kirkland & Ellis LLP, 
655 Fifteenth Street, .W., Washington, D.C. 20005 at 10:00 a.m. (local time) on the date that is two (2) Business Days following the 
sat isfaction or waiver (to the extent permi tted by appl icable Law) of the conditions set forth in Article Vl (other than those conditions 
that by their nature are to be satisfied at the Closing, but subject to the satisfaction or waiver of those conditions at such time), or on 
such other date and at such other time or place as is agreed to in writing by the parties hereto. The date on which the Closing occurs is 
referred to herein as the .. Closing Date." 

Section 1.3 Effective Time. Subject to the provisions of this Agreement, on the Closing Date the parties hereto shall fi le with 
the Secretary of State of the State of North Carolina articles of merger (the "Articles of Merger") executed in accordance with, and 
containing such information as is required by. Section 55-11-05 of the CBCA and on or after the Closin g Date shall make all other 
filings or recordings required under the CBCA to effectuate the Merger. The Merger shall become effective at such time a the 
Articles of Merger are duly filed with the Secretary of State of the State of orth Carolina or at such later time as is permissible under 
the NCBCA and is specified in the Articles of Merger (the time the Merger becomes effective being hereina fter referred to as the 
"Effective Time"). 

Section 1.4 Effects of the Merger. The Merger shall have the effects set forth in this Agreement, the Articles of Merger and the 
applicable provisions of the CBCA. 

Section 1.5 Articles of Incorporation and Bvlaws of the Surviving Corporation. At the Effective Time, the artic les of 
incorporation and bylaws of the Company, in each case as amended to date and as in effect immediately prior to the Effective Time 
(the ·'Company Charter Documents"), shall be amended as of the Effective Time to be in the form of (except with respect to the name 
of the Company (which shall be "Piedmont Natural Gas Company, Inc.") the art icles of incorporarion and bylaws of Merger Sub as of 
the date hereof and as so amended hall be the article of incorporation and bylaws of Surviving Corporation unti I thereafter amended 
as provided therein or by applicable Law. 
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Section 1.6 Directors a nd Officers ofthe Surviving Corporation. 

(a) The directors of Merger Sub immediately prior to the Effective Time shall be the directors of the Surviving Corporation 
immediately following the Effective Time. to erve until their respective successors are duly elected or appointed and qualified or 
until their earl ier death. resignation or removal in accordance with the article of incorporation and bylaws of the Surviving 
Corporation. 

(b) The officers of the Company immediately prior to the Effective Time shall be the officers of the Surviving Corporation 
immediately following the Effective Time, to erve un ti l their respective successors are duly appointed and qualified or until thei r 
earl ier death, resignation or removal in accordance with the articles of incorporat ion and bylaw of the Surviving Corporation. 

Section 1.7 Pos t-Merger Commitments. Parent hereby con fim1s that. subject to the occurrence of the Effective Time. it: 

(a) intends to cause the Surviving Corporation to mainta in its headquarters in 4720 Piedmont Row Drive, Charlotte. orth 
Carolina 2 2 10 and ro maintain a significant presence in the immediate location of such headquaners; 

(b) intends to cause each of its Subsidiaries that is regulated a a public uti lity or gas utility under applicable Law of the 
State of orth Carolina, the State of South Carolina or the Stare of Tennessee or is subject to such regu lation by any other state to 
maintain its headquarter in the location of its headquarters as of immediately prior to the Clo ing and to maintain a significant 
presence in the immediate location of such headquarters; 

(c) will take all neces ary action so that, as soon as practicable after the Effective Time, Parent will expand the size of its 
board of directors by one seat and appoint a mutually agreeable current member of the Company Board as a director to serve on 
Parent's board of director; 

(d) intends to offer to retain the existi ng executive operating management team of the Company to manage Parent 's and the 
Company's combined natural gas operations and to offer other senior Company executives the opponunity to join Parent's executive 
leadership team, and expects the head of such combined operations to repo rt directly to the Chief Executive Officer of Parent and 
erve on Parent' s Senior Management Committee; 

(e) intends to establish a newly formed advisory board for its operations (the .. Adv• ory Board"), which would meet 
several times a year to receive infom1ation and provide feedback on financial and operating results, cu tomer service performance. 
community and government relations and economic development and investment opponunities that a ffect Parent 's and the 
Company's local stakeholders; 

(f) intends to nominate a minimum of six (6) current members of the Company Board for election to the Advisory Board; 
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(g) intends to cause the Surviving Corporation and its Subsidiaries to maintain the Company brand and continue to operate 
their business thereunder. 

(h) intends to cause the SUiv iving Corporation and its Subsidjaries to maintain historic levels of community involvement. 
charitable contributions. low income funding, economic development and support efforts in the existi ng service territories of the 
Company and its Subsidiaries; and 

(i) intends to maintain historic levels of community involvement, charitable contributions. low income funding. economic 
development and support efforts in the ex isting service territories of the Parent a nd its Subsidiaries. 

Section 1.8 Plan of Merger. This Article I and Article II and, solely to the extent necessary under the CBCA, the other 
provisions of th is Agreement shall constitute a ·'plan of merger" for the purposes of the NCBCA, including Section 55- 1 1-0 I thereof. 

ARTTCLE II 

EFFECT OF THE MERGER ON CAPITAL STOCK 

Section 2.1 Effect on Capital Stock. At the Effective Time, by virtue of the Merger and without any action on the part of the 
Company, Parent or Merger Sub or any holder of any shares of common stock, no par value per share. of the Company ( .. Company 
Common Stock") or any shares of capi tal stock of Merger Sub: 

(a) Capi tal Stock of Merger Sub. Each issued and outstanding share of capital stock of Merger Sub shall be converted into 
and become one validly issued, fu lly paid and non-assessable share of common stock, no par value per share, of the Surviving 
Corporation. 

(b) Cancellation of Parent-Owned Stock. Any shares of Company Common Stock that are owned by Parent or Merger Sub 
or any of their respective wholly-owned Subsidiaries, in each case immediately prior to the Effective Time. sha ll be automatically 
canceled and shall cease to exist and no consideration shall be delivered in exchange therefor. 

(c) Conversion of Company Common Stock. Each issued and outstanding share of Company Common Stock (other than 
shares to be canceled in accordance with Section 2. 1 (b)) shall thereupon be converted automatically into and shall thereafter represent 
solely the right to receive an amount in cash equal to $60.00 wi thout interest (the " Merger Consideration"). As of the Effective T ime, 
all such shares of Company Common Stock sha ll no longer be outstanding and shall automatically be canceled and shall cease to 
exist. and the holders irnmedjately prior to the Effective Time o f shares of Company Common Stock not represented by certificates 
('"Book-Entry Shares") and the holders of certificates that immediately prior to the Effective Time represented any such shares of 
Company Common Srock (each, a ·'Certificate'') shall cease to have any rights with respect thereto. except the right to receive the 
Merger Consideration to be paid in cons ideration therefor upon surrender of such Book-Entry Share or Certificate in accordance with 
Section 2.2(b) without interest (subject to any applicable withholding Tax). 
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Section 2.2 Exchange of Certificates. 

(a) Paying A gem; lnvestmenr bv Paying Agent of Funds. Prior to the Effective T ime, Parent shall designate a bank or tmst 
company reasonably acceptable to the Company (the "Paying genr"') for the purpose of exchanging shares of Company Common 
Stock for the Merger Consideration and enter into an agreement reasonably acceptable to the Company with the Paying Agent 
relating to the services to be performed by the Paying Agent. Parent shall depos it. or cause to be depos ited, the aggregate Merger 
Con ideration with re pect to all shares of Company Common Stock (other than shares to be cancelled in accordance wi th Section 2.1 
ill) with the Paying Agent at or prior to the Effective Time. The aggregate Merger Consideration deposited with the Paying Agent 
hall. pending its disbursement to such holders. be inve ted by the Paying Agent in (i) short-term commercial paper obligations of 

issuers organized under the Laws of a s tate of the United States of America, rated A-1 or P-1 or bcuer by Moody's Investors Service, 
Inc. or Standard & Poor's Ratings Service. respectively. or in certificates of deposi t, bank repurchase agreements or bankers' 
acceptances of commerc ial banks with capi tal exceeding $ 10,000.000.000, or in mutual funds investing in such assets, or (ii) short
term obligat ions for which the fu ll faith and credit of the United States of America is pledged to provide for the payment of principal 
and interest, o r in mutual funds investing in such assets. Any interest and other income from such investments ha ll become part of 
the funds held by the Paying Agent for purpo es of paying the Merger Consideration. No inve tment or investment lo ses resulting 
from such investment by the Paying Agent of the aggregate Merger Consideration shall relieve Parent. the Surviving Corporation or 
the Paying Agent from making the payments required by this Article II and Parent shall promptly replace any funds depo ited with 
the Paying Agent lost through any investment made pursuant to this Sect ion 2.2(a). No investment by the Paying Agent of the 
aggregate Merger Consideration shall have maturities that could prevent or delay payments to be made pursuant to th is Agreement. 
Following the Effective Time. Parent agrees to make available to the Paying Agent. from time to time as needed, additional cash to 
pay the Merger Consideration as contemplated by this Article II without interest. 

(b) Payment Procedures. As promptly as practicable after the Effective Time (but in no event more than three (3) Business 
Days thereafter), the Surviving Corporation shall cau e the Paying Agent to mail to each holder of record of Company Common 
Stock (i) a letter of tran mittal (which. in the case of hares of Company Common Stock represented by Certificates. shall specify that 
delivery shall be effected. and risk of loss and title to the Certificates shall pass, only upon del ivery of the Certificates to the Paying 
Agent, and shall be in such form and have such other provisions as Parent and the Company may reasonably agree and shall be 
prepared prior to Closing) and (ii) instructions for use in effecting the surrender of the Certificates or Book-Entry Shares in exchange 
for payment of the Merger Consideration. Upon SUJTcnder of Certificates for cancella tion to the Paying Agent or, in the case of Book
Entry Shares. receipt of an .. agent's message" by the Paying Agent (or such other evidence, if any. of transfer as the Paying Agent 
may rea onably request). together with such letter of transmittal , duly completed and validly executed in accordance with the 
instructions (and such other customary documents as may reasonably be required by the Paying Agent), the holder of such 
Certificates or Book-Entry Shares shall be entitled to receive in exchange therefor, subject to any required withholding Taxes, the 
Merger Consideration. without interest, for each share of Company Common Stock surrendered. and any Certificates surrendered 
shall forthwith be 
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canceled. If payment of the Merger Considaation is to be made to a Person other than the Person in whose name the surrendered 
Certificate or Book-Entry Share in exchange therefor is registered. it hall be a condition of payment that (A) the Person requesting 
such exchange present proper evidence of transfer or shall otherwise be in proper to rm fortran fe r and (B) the Person requesting such 
payment shall have paid any transfer and other Taxes required by reason of the payment of the Merger Considerat ion to a Person 
other than the registered holder o f such Certificate or Book-Entry Share surrendered or shall have established to the reasonable 
satisfaction of the Surviving Corporation and the Paying Agent that such Tax either has been paid or is not applicable. Unti l 
urrendered as contemplated by this Section 2.2. each Certificate and Book-Entry Share shall be deemed at any time after the 

Effective Time to repre ent only the right to receive the Merger Con ideration as contemplated by thi Article n, without interest. 

(c) Transfer Books; o Further Ownership Rights in Company Stock. The Merger Consideration paid in respect of shares 
of Company Common tock upon the surrender for exchange in accordance with the terms of this Article II shall be deemed to have 
been paid in full satisfaction of a ll ri ghts perta ining to the shares of Company Common Stock, and at the Effective Time, the stock 
transfer books of the Company shall be closed and thereafter there shall be no further registration of transfers on the stock transfer 
books of the Surviving Corporation of the share of Company Common tock that were outStanding immediately prior to the 
Effective Time. From and after the Effective Time. the holder of Certificate or Book-Entry hare that evidenced ownership of 
hare of Company Common Stock outStanding immediately prior to the Effective Time shall cea e to have any rights wtth respect to 
uch shares of Company Common Stock other than the right to receive the Merger Consideration. except as otherwise provided for 

herein or by applicable Law. If, a t any time after the Effective Time, Certificates arc presented to the Surviving Corporation for any 
rea on, they shall be canceled and exchanged as provided in this Article II. 

(d) Lost. Stolen or Desrroved Certificates. If any Certificate shall have been lost. stolen or destroyed. upon the making of 
an affidavit of that fac t by the Person claiming uch Certificate to be lo t, to len or destroyed and. if required by the Surviving 
Corporation or the Paying Agent, the posting by such Person of a bond, in uch reasonable amount as Parent may direct, as indemnity 
agai nst any claim with re pect to such Certificate. the Paying Agent wi ll pay. in exchange for such lo t, stolen or destroyed 
Certificate. the applicable Merger Consideration to be paid in respect o f the shares of Company Common Stock formerly represented 
by such Certificate. a contemplated by this Article fl . 

(e) Termination of Fund. At any time following the first ( I st) anniversary of the Closing Date, the Surviving Corporation 
shall be entitled to require the Paying Agent to deliver to it any funds (including any interest received with respect thereto) that had 
been made available to the Paying Agent and which have not been disbursed in accordance with this Article ll , and thereafter Persons 
entitled to receive payment pursuant to this Article li shall be entitled to look only to the Surviving Corporation (subject to abandoned 
property. escheat or other similar Laws) as general creditors thereof with respect to the payment of any Merger Consideration that 
may be payable upon surrender of any Company Common Stock held by such holders, as determined pursuant to this Agreement, 
without any interest thereon. Any amountS remaining unclaimed by such holders at such time at which such amounts would otherwise 
escheat to or become property o f any Governmental uthority shall become, to the extent permitted by applicable Law. the property 
of the Surviving Corporation. free and clear of all claims or interest of any Person previously entitled thereto. 
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(f) o Liabilirv. Notwithstanding any other provision of this Agreement, none of Parent, the Merger Sub. the urv1vmg 
Corporation. the Company or the Paying Agent shall be liable to any Person for Merger Consideration delivered to a public official 
pursuant to any applicable abandoned properry. escheat or simila r Law. 

(g) Withhold ing Taxes . Parent, the Company, the urviving Corporation and the Paying gent shall be entitled to deduct 
and withhold from the consideration otherwise payable to a ho lder of shares of Company Common Stock. Company RSUs or 
Company Performance hare Awards pursuant to thi Agreement such amounts as may be required to be deducted and withheld with 
respect to the making of such payment under the lmemal Revenue Code of 1986 (the '·Code"). or under any applicable provision of 
state, loca l or foreign Law related to Taxes. To the extent amounts are so withheld and timely paid over to the appropriate Taxing 
authority, the withheld amounts shall be treated for all purpo es of this Agreement as having been paid to the Person in respect of 
which such deduction and withho lding was made. Parent, the Company, the Surviving Corporation, and the Paying Agent shall 
reasonab ly cooperate with such holders in a ll reasonable respec ts, and in compliance with appl icable Law, at their request and 
expense to minimize the amount of any applicable withholding. 

Section 2.3 Treatment of Eguitv Awards. 

(a) Company RSUs. Immediately prior to the Effective Time, each (x) Company RS U that was granted prior to the date o f 
this Agreement and is outstanding immediately prior to the Effecti ve Time and (y) each Company R U that would result. pursuant to 
the terms of the applicable Company RSU award agreement, from c rediting to an award recipient's account the amount of cash 
dividends accrued. but not yet credited. in respect of each hare of Company Common Stock ubject to s uch Company R U. shall be 
convened into a ve ted right to receive cash in an amount equal to the Merger Consideration. 

(b) Currently Outstanding Company Performance Share Awards. Immediately prior to the Effective Time, each Company 
Performance Share Award that was granted prior to the date of this Agreement and is outstanding and subject to an incomplete 
performance period immediately prior to the Effective Time shall be convened into a vested right to receive cash in an amount equal 
to the target number of shares of Company Common Stock subject to such Company Performance Share Award. multip lied by the 
Merger Consideration, subject to proration cons istent wi th past practice with respect to Applicable Retired Company Employees. In 
addition, to the extent tha t the Effecti ve T ime occurs within 2 •n months fo llowing the end of the applicable pcrfom1ance period with 
respect to a Company Perfo rmance Share A ward but prior to settlement of such Company Performance Share Award, such Company 
Performance Share Award shall be converted into a vested right to receive cash in an amount equal to the greater of (x) the target 
number of hares of Company Common Stock ubject to such Company Performance Share Award, multipl ied by the Merger 
Consideration and (y) the actual number of shares of Company Common Stock to which the holder of such Company Performance 
Share Award would be entitled based on actual performance with respect to the applicable performance period, multiplied by the 
Merger Consideration, subject to proration consis tent with past practice wi th respect to Applicable Retired Company Employees. 
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(c) Future Companv Performance Share Awards. Each Company Perfommnce Share Award that is granted atler the date of 
this Agreement and is outstanding immediately prior to the Effective Time hall cease to repre ent an award that can be sen led in 
shares of Company Common Stock, shall be assumed by Parem and shall be converted into a Parent restricted stock unit award (a 
··Parent RSU Award"). with the number of Parent Shares subject to such Parent RSU Award being equal to the product (rounded 
down to the nearest whole number) of (x) one hundred twenty-five percent ( 125%) of the target number of shares of Company 
Common Stock subject to such Company Perfo rmance Share Award immediately prior to the Effective T ime multiplied by (y} the 
Equity Award Conversion Ratio. Any perfom1ance-related vesting conditions applicable to each such Company Performance Share 
Award hall cea e to apply upon the conversion to Parent RSU Awards and the Parent RSU Awards s hall be subject to time-based 
vesting only and shall fully vest at the time the incomplete pcrfom1ance period applicable to uch Company Performance hare 
Awards would otherwise have ended (the ·'Parent RSU Award Ve ring Date"), subject to the holder of the Parent RSU Award (the 
·'Parent RSU Award Recipient") remaining continuously employed by the Surviving Corporation or its affi liates through the 
applicable Parent RSU Award Vesting Date; provided that in the event. at any time prior to the Parent RSU Award Ves ting Dare, a 
Parent RSU Award Recipient is terminated by the Surviving Corporation without "Cause" or resigns for "Good Reason,"' each as 
defined in the Company Stock Plan. any Parent RSU Awards held by the Parent RSU Award Recipient that would have vested on 
such Parent RSU Award Vesting Date shall fully and immediately vest as of the termination date. Except as provided herein. 
including with re peer to vesting conditions, each such Company Performance Share Award that is assumed by Parent hereunder shall 
continue to be subject to the same terms and conditions that apply to uch Company Performance Share Award immediately prior to 
the Effective Time; provided, however, that the compensation committee of Parent 's board of directors shall succeed to the authority 
andre ponsibility of the Company Board or any committee thereof with respect to such Company Performance hare Award and 
such Company Performance Share Award shall be subject to administrative procedures consistent with those in effect under Parent's 
equity compensation plan. Parent shall register on a Fom1 S-8 (or other appropriate form) all Parent Shares s ubject to the Parent RSU 
Awards. 

(d) The Surviving Corporation shall be entitled to deduct and withhold from the amounts otherwise payable pursuant to 
this Section 2.3 to any holder of Company RSUs or Company Performance Share Awards such amounts as the urviving Corporation 
is required to deduct and withhold with re pect to the making of such payment under the Code. or any applicable provision of state. or 
local Law re lated to Tax. and the Surviving Corporation sha ll timely make any required fi lings and payments to Tax authorities 
relating to any such deduction or withho lding. To the extent that amounts are so deducted and withheld by the Surviving Corporation , 
such wi thheld amounts shall be treated for the purposes o f this Agreement as having been paid to the ho lder of Company RSUs or 
Company Performance Share Awards in respect o f which such deduction and withholding was made by the Surviving Corporation. 

(e) o later than the Effective Time. Parent shall provide. or shall cause to be provided. to the Surviving Corporation all 
funds necessary to fultill the obligations under this Section 2.3. All payments required under this Section 2.3 shall be made through 
the Company's payroll not later than the first payroll date to llowing the Effective Time. 
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Section 2.4 Treatment of Employee Stock Purchase Plan. Except as otherwise provided in this Section 2.4, each current 
··Payroll Deduction Period'' (a de fined in the Company ESPP) (a ·' Payroll Deduction Period") in progress as of the date o f this 
Agreement under the Company ESPP will continue. and the s hares of Company Common tock will be issued to participants 
thereunder on the next currently scheduled purchase dates thereunder occurring a fter the date of this Agreement as provided under. 
and subject to the terms and conditions of, the Company ESPP. ew Payroll Deduction Periods under the Company E PP wi ll be 
permitted to commence following the date of this Agreement in the ordinary course of bus iness. Any Payroll Deduction Period in 
progress as of the Effective Time will be shortened, and the last day of each such Payroll Deduction Period will be a date specified by 
Parent that is not more than th irty (30) days preceding the Effective Time or uch other time as the parties otherwise agree, at which 
time each partici pant in the Company ESPP shall have purchased for his or her account as many shares of Company Common Stock 
as his or her payroll deductions that have accumulated during the relevant Payroll Deduction Period can purchase under the te rms of 
the Company ES PP. otwi thstanding any restrictions on transfer of stock in the Company ESPP. the treatment in the Merger o f any 
s hares of Company Common Stock under this provis ion will be in accordance with Section 2. 1. The Company wi ll tcnninate the 
Company ESPP as of or prior to the Effect ive Time. The Company will, promptly after the date of this Agreement. take all actions 
(including, if appropriate, amending the tenns of the Company ESPP) that are necessary to give effect to the transaction 
contemplated by this Section 2.4. 

Section 2.5 Adjustments. If at any time during the period between the date of thi s Agreement and the Effective Time, any 
change in the outstanding shares of capita l stock of the Company (or any other securities convertible or exchan geable therefor) shall 
occur as a result of any reclassi fication. stock split (including a reverse stock split) or combination, exchange or readjustment of 
shares, or any stock dividend or stock d istribution with a record date during such period. or any imilar event, the Merger 
Consideration hall be equitably adjus ted; provided, however, tha t nothing in this Section 2.5 s hall be deemed to permit or authori.ze 
any party he reto to effect any s uch change that it is not otherwise authorized or permitted to undertake pursuant to this Agreement. 

ARTIC L E Ill 

RE PRESENTATIONS AND WARRANTIES OF THE COM PANY 

Except (a) as se t forth in the discloslU·e schedule delivered by the Company to Parent s imultaneously with the execution of this 
Agreement (the "Company Disclosure Schedule") (which schedule sets fo rth. among other things, items the disclosure of which is 
neces ary or appropriate either in response to an express disclosure requirement contained in a provision hereof or as an exception to 
one or more representation or warranties contained in this Article III. or to one or more of the Company's covenants contained in 
Art1cle V, except that any information set torth in one section of the Company Disclosure Schedule wil l be deemed to apply to all 
other sections or subsections thereof to the extent that such information is reasonably applicable) o r (b) as set forth in any o f the 
Company SEC Documents fi led prior to the date of 
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this Agreement. but exclud ing in the case ofthi clause (b) any risk factor disclosure under the headings '"Risk Factors" or .. Forward 
Looking StatementS", the Company representS and warrantS to Parent and Merger Sub as follows: 

Section 3. 1 Organization, Standing and Corporate Power. 

(a) The Company is a corporation duly organized, validly existing and in good standing under the Laws of the State of 
1 orth Carol ina and ha all requi ite corporate power and authority nece sary tO own or lease all of itS properties and assetS and tO 

carry on itS busine s as it is now being conducted. The Company is duly qualified to do business and is in good standing in each 
juri diction in which the narure of the business conducted by it or the character or location of the properties and as etS owned or 
leased by it makes such qualification necessary. except where the failure to be so qualified or in good standing would not reasonably 
be expected to have, a Company Material Adverse Effect. The Company has made available to Parent true and complete copies of the 
Company Charter DocumentS as in effect on the date of this Agreement. 

(b) Each of the Company's subsidiaries that constitllles a '"significant subsidiary'" of the Company within the meaning of 
Rule 1-02 of Regulation S-X under the Exchange Act (each, a" ignificam Sub idiary") is duly organized, val idly existing and in 
good standing under the laws of the jurisdiction of it organization, except in each case as would not reasonably be expected to have a 
Company Materia l Adverse Effect. Each of the Significant Subsidiaries is duly qualified to do bus iness and is in good standing in 
each jurisdiction in which the narure of the business conducted by it or the character or location of the properties and assets owned or 
lea ed by it makes such qualification necessary. except where the failure to be so qualified or in good standing would not reasonably 
be expected to have a Company Material Adverse Effect. A lithe outStanding shares of capital stock of. or other equity interestS in. 
each ubsidiary of the Company have been validly is ued and are fully paid and non-asse sable and are owned directly or indirectly 
by the Company free and clear of all liens, pledges, security interests and transfer restrictions, except for such rransfer restrictions as 
are contained in the articles of incorporation or bylaws (or any equivalent constiruent documentS) of such Subsidiary of the Company 
or for such transfer restrictions of genera l applicabi lity as may be provided under the Securities Act of 1933 (the "'Securitie Act") 
and other applicable Laws. The Company has made available to Parem true and complete copies of the articles of incorporation and 
bylaws (or equivalent constiruent documentS) of each ignificant Subsidiary as in effect on the date of this Agreement. 

(c) Each of the Company and the Significant Subs idiaries has all requisite entity power and au thori ty to enable it to own. 
operate, lease or otherwise hold its properties and assets and to conduct itS businesses as presently conducted. except where the fai lure 
to have such power or authority would not reasonably be expected to have a Company Material Adver e Effect. 

(d) Section 3. 1 (d) of the Company Disclosure Schedule sets forth a list of t he Company Joint Ventures, including the name 
of each such entity and the Company's percentage ownership interest thereof. The Company has made avai lable to Parent true and 
complete copies of the articles of formation and limited liabi lity company agreement (or equiva lent constituent documents) of each 
Company Joint Venture. 

A-10 



Section 3.2 Capitalization. 

(a) The authorized capital stock of the Company consists of 200,000,000 shan!s of Company Common Stock and 175,000 
shares of preferred stock (the ·'Company Preferred Stock"). At the close of business on October 22. 2015. (a) 79,354.828 hares of 
Company Common tock were issued and outstanding, (b) no shares of Company Preferred rock were issued and outstanding, 
(c) Company RSUs with respect to an aggregate of 59.769 shares of Company Common Stock were issued and outstanding 
(including shares of Company Common Stock issuable in respect of dividends dec lared through such date). and (d) Company 
Performance Share Awards with respect to an aggregate of 500,4 78 hare of Company Common rock based on achievement of 
applicable perfom1ance criteria at target level were is ued and outstanding. From October 22, 20 I~ through the date of thi 
Agreement, the Company has not issued any shares of Company Common tock, shares of Company Preferred Stock. Company 
RSUs. Company Performance Share Awards or any other Equity Securities. 

(b) All outstanding hares of Company Common Stock are. and all shares of Company Common Stock that may be issued 
upon the sett lement of Company RSUs and Company Performance Share Awards will be, when is ued, duly authorized, validly 
issued, fully paid and nonas essable and not ubject to, or issued in violation of. any preemptive right. Except as set forth in 
(x) Section 3.2(b) of the Company Disclosure Schedule, (y) in Section 3.2(a), or (z) pursuant to the terms of this Agreement. as of the 
date hereof, there are not issued. reserved for issuance or outstanding, and there are not any outstanding obligations of the Company 
or any Subsidiary of the Company to issue. deliver or sell , or cause to be issued, delivered or sold, (i) any capital stock of the 
Company or any Subsidiary of the Company or any securities of the Company or any Subsidiary of the Company convertible into or 
exchangeable or exercisable for shares of capita l stock or voting securities of. or other equity interests in, the Company or any 
Subsidiary of the Company or (ii) any warrants. calls. options or other rights to acquire from the Company or any Subsidiary of the 
Company, or any other obligation of the Company or any Subsidiary of the Company to issue. deliver or sell. or cause to be issued, 
delivered or sold, any capital stock or voting ecuritie of, or other equity interests in, the Company or any Subsidiary of the 
Company (the foregoing c lauses (i) and (ii). collectively. "Egui rv Securities"). Except pursuant to the Company Stock Plan, there are 
not any outstanding obligations of the Company or any Subsidiary of the Company to repurchase. redeem or otherwise acquire any 
Equity Securit ies. There is no outstanding Indebtedness of the Company having the right to vote (or convertible into. or exchangeable 
for. ecurities having the right to vote) on any matters on which shareholders o f the Company may vote. 

(c) Section 3.2(c) of the Company Disclosure Schedule sets forth a complete and accurate list of the following infom1ation 
with respect to each Company RSU and each Company Pertormance Share Award outstanding as of the date of this Agreement: 
(i) the name of the holder of each Company RSU or Company Performance hare Award; (ii) the number of shares of Company 
Common Stock subject to each such Company RSU or Company Performance Share Award. with the number of such shares ubject 
to Company Performance Share Awards listed at both target and maximum levels; (iii) the grant date of each such 
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Company RSU or Company Perf(JJmance Share Award and (iv) the Company Stock Plan pursuant to which each such Company RSU 
or Company Performance hare Award was granted. 

Section 3.3 Authori tv: Non-contravention. 

(a) The Company has all necessary corporate power and authority to execute and deliver this Agreement and. subject to 
obtaining the Company hareholder Approval. to perform its obligations hereunder and to consummate the Transactions. The 
Company Board, at a meeting duly called and beld. unanimously adopted resolutions (i) determining that it is in the best interests of 
the Company and its hareholders for the Company to enter into this Agreement, (ii) adopting this Agreement and approvi ng the 
Company' s execution. delivery and perfom1ance of this Agreement and the consummation of the Tran actions. and (iii) resolving to 
recommend that the shareholders of the Company approve this Agreement and directing that this Agreement be submitted to the 
shareholders of the Company for approval at a duly held meeting o f such shareholders for such purpose (the "Company Board 
Recommendation"). As of the date of this Agreement, such resolutions have not been amended or withdrawn. Except for obtaining 
the Company Shareholder Approval, no other corporate action on the pan of the Company is neces ary to authorize the execution and 
delivery of and performance by the Company under this Agreement and the con ummation by it of the Transactio ns. Thi Agreement 
has been duly executed and delivered by the Company and, assuming due authorization. execution and delivery hereof by the other 
parties hereto, constitutes a legal, valid and binding obligation of the Company, enforceable again t the Company in accordance with 
its terms, except that such enforceability (i) may be limited by bankruptcy, insolvency, fraudulent transfer, reorganization, 
moratorium and other similar laws of general appl ication affecting or relating to the enforcement of creditors' rights generally and 
(i i) is subject to general principles of equity. whether cons idered in a proceeding at law or in equity (the ·'Bankruptcy and Eguitv 
Exception"). 

(b) The execution and delivery of this Agreement by the Company does not, and neither the consummation by the 
Company o f the Transactions nor compliance by the Company with any of the tem1s or provis ions hereof will, (i) assuming the 
Company Shareholder Approval is obtained. confli ct with or violate any provision of the Company Charter Documents or the 
organizational documents of any Subs idiary of the Company, (ii) assuming that each of the consent , authorizations and approvals 
referred to in Section 3.4 and the Company hareholder Approval are obtained (and any condition precedent to any such consent, 
authorization or approval has been satisfied) and each of the fil ings referred to in Section 3.4 are made and any applicable waiting 
periods referred to therein have expired, viola te any Law applicable to the Company or an y of its Subsid iaries or (iii) assuming that 
each of the consents and notices specified in Section 3.3(b)(iii) of the Company Disclosure Schedule is obtained or given, as 
applicable, result in any breach of, or constitute a default (with or without notice or lapse of time. or both) under. o r give ri e to any 
right of tem1ination. amendment, acceleration or cancellation o f or payment under, any Company Material Contract to which the 
Company or any of its ubsidiaries is a party or any Company Permit. or result in the creation of a Lien (other than any Permined 
Lien) upon any o f the propertie or assets of the Company or any of its ubsidiaries, other than, in the case of clauses (ii) and (iii), as 
would not reasonably be expected to have a Company Material Adverse Effect. 
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Section 3.4 Governmental Approvals. Except for (a) the ti ling with the EC of a proxy tatement. in preliminary and 
definitive form, relating to the Company Shareho lders Meeting (as amended or upplemented from time to time, the .. Proxv 
Statement"). and other filings required under. and compliance with other applicable requirements o f. the Securities Exchange Act o f 
1934 (the " Exchange Act") and the rules of the NYSE in connection with thi Agreement and the Merger, (b) the tiling of the Articles 
o f Merger with the Secretary of State of the State of onh Carol ina pursuant to the NCBCA, (c) approvals or filings required under, 
and compliance with other applicable requirements of, the NCUC (such approvals and filings described in this clause (c), the 
' ·Required Stanttorv Approvals"), (d) the approvals or filings set forth on Section 3.4(d) of the Company Disclosure Schedule, and 
(e) filings required under, and compliance with other applicable requirements of, the HSR Act, no consents or approvals of, or filings. 
declarations or registrations with. any Governmental Authority arc necessary for the execution and del ivery o f this Agreement by the 
Company and the consummation by the Company o f the Transactions, o ther than as would not reasonably be expected to have a 
Company Material Adverse Effect. 

Section 3.5 Companv SEC Documents; Undisclosed Liabilities. 

(a) The Company has filed with or furnished to the SEC. on a timely bas is. all registration statements. reports, proxy 
statements and other documents with the SEC required to be tiled or furnished since October 3 1. 2013 (co llective ly. and in each case 
including all exhibits and schedules thereto and documents incorporated by reference therein, as such statements. reports and 
documents may have been amended s ince the date of their ti li ng, the ·'Company SEC Documents ''). As of their respective effective 
dates (in the case of Company EC Documents that are registration statements filed pursuant to the requirements of the Securities 
Act) and as of their re pect ive filing dates (in the case of all other Company SEC Documents). or in the case of amendments thereto, 
a of the date of the last such amendment (but only amendments prior to the date o f this Agreement in the case of any Company SEC 
Document with a filing or effective date prior to the date o f this Agreement), the Company SEC Documents complied in all material 
respects with the requirements o f the Exchange Act, the ecuritie Act or the arbanes-Oxley Act of 2002 (the .. Sarbanes-Oxley 
Act"), as the case may be, and the rules and regulations of the SEC promulgated thereunder, applicable to such Company SEC 
Documents. and none of the Company SEC Documents as of such respective dates (or. if amended. the date of the filing of such 
amendment, with respect to the disclosures that are amended) contained any untrue statement of a material fact or omitted to state a 
material fact required to be stated therein or necessary to make the tatements therein, in light of the circumstances under which they 
were made. not misleading. 

(b) Except to the extent updated, amended. restated or corrected by a subsequent Company SEC Document (but on ly 
amendments , resta tements or corrections prior to the date of this Agreement in the case of any Company SEC Document with a filing 
or effective date prior to the date o f this Agreement), as of their respective dates of filing with the EC. the con o lidated financia l 
statements o f the Company included in the Company SEC Documents (i) complied as to form in all material respect with all 
applicable accounting requirements and with the published rules and regulations of the SEC with re pect thereto (except. in the case 
of unaudited statements. as permitted by Form I 0-Q of the EC). (ii) have been prepared in accordance with GAAP applied on a 
con i tent basis during the periods involved (except (A) as 
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may be indicated in the notes thereto or (B) a permitted by Regulation S-X) and (iii) present fairly. in all material respects. the 
consolidated financial posi tion of the Company and its ubsidiaries. and the consolidated results of their operation and cash flows. as 
of each of the dates and for the periods shown. as applicable, in conformity with GAAP. 

(c) T he Company has established and mai ntains disclosure controls and procedure and interna l control over financia l 
reporti ng (as such tern1s are defined in paragraphs (e) and (f). respect ive ly, ofRulc 13a- 15 under the Exchange Act) as required by 
Rule 13a- 15 under the Exchange Act. The Company's disclosure controls and procedures are reasonably designed to ensure that a ll 
material information required to be disc losed by the Company in the reports that it fi les or furnishes under the Exchange Act is 
recorded, processed. ummarized and reported within the time periods specified in the rules and form o f the SEC, and that all such 
material information is accumulated and communicated to the Company's management as appropriate to allow timely decisions 
regarding requ ired disclosure and to make the certifications required pursuant to Sections 302 and 906 of the Sarbane -Oxley Act. 

(d) either the Company nor any of its Subsid iaries has any liabi lities which would be required to be reflected or reserved 
against on a consol idated balance sheet of the Company prepared in accordance with GAAP or the notes thereto, except for liabili ties 
(i) reflected or reserved against on the ba lance sheet of the Company and its Subsidiaries as of July 3 1. 20 15 (the "'Balance Sheet 
Date") ( inc luding the notes thereto) included in the Company SEC Documents. ( ii) incurred after the Balance heel Date in the 
ord inary course of business. (ii i) as contemplated by this Agreement or otherwise a ris ing in connection with the T ransaction or 
(iv) as would not reasonably be expected to have a Company Materia l Adverse Effect. 

(c) All ti lings (other than immaterial filings) required to be made by the Company or any of its Subs idiaries since 
January I, 20 14 under applicable state law specifically governing the regulation of public utilities have, to the Knowledge of the 
Company, been fi led with the applicable state publ ic uti lity commissions (including, to the extent required. the orth Carolina 
Utilities Commission("' CUC"), the South Carolina Public Service Commission and the Tenne ee Regulatory Authority as the case 
may be, including all forms, statements. reports. agreements (ora l or written) and a ll documents. exhibits, amendments and 
supplement appertaining thereto (collectively, ·'Regulatory Filings")), and all such Regulatory Fil ings complied, in a ll material 
respects. as o f their respective dates. with a ll applicable requ irements o f the applicable statute and the rules and regulations 
the reunder, except for Regulatory Filings the fa ilure of which to make or the fai lure of which to make in compliance with a ll 
applicable requirements of the applicable statute and the n iles and regulations the reunder have not had and would not reasonably be 
expected to have a Company Material Adverse Effect. 

Section 3.6 Absence of C erta in C hanges. From ovember I, 20 14 to the date of this Agreement, (a) except in connection with 
the Transactions, the business of the Company and its ubsidiarics ha been conducted in all material re pects in the ordinary course 
of business consistent with past practi ce and (b) there has not been any fact, circumstance. change. event, development, occurrence or 
effect that has had or would reasonab ly be expected to have a Company Material Adverse Effect. 
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Section 3.7 Legal Proceedings. There is no pending or. to the Knowledge of the Company, threatened. Cla im against the 
Company or any of its Sub idiaries, nor is there any injunction, order, judgment, ruling or decree impo ed upon the Company or any 
of its Subsidiaries. in each case. by or before any Governmental Authority. that would reasonably be expected to have a Company 
Material Adverse Effect. 

Section 3.8 Compliance With Laws; Permits. The Company and its Subsidiaries are in compl iance with all laws. statutes, 
ordinances, codes. rule . regulations. rulings. decrees, judgments, injunctions and orders of Governmental Authorities (collectively, 
.. Laws") applicable to the Company or any of its ubsidiaries. except for in tances of non-compl iance as would not reasonably be 
expected to have a Company Material Adverse Effect. The Company and each of its Subsidiaries hold. and are in compliance with. all 
licenses, franchises, permits, certificates, approvals and authorizations from Governmental Authorities required by Law for the 
conduct of their respective businesses as they arc now being conducted (collectively, "Company Permi ts"), except as would not 
reasonably be expected to have a Company Material Adverse Effect. 

Section 3.9 Tax Matters. 

(a) Each of the Company and its ub idiaries has timely filed. or has caused to be timely filed on its behalf (taking into 
account any extension of time wi thin which to file), all Tax Returns required to be tiled by it, and all such filed Tax Returns are 
correct and complete, except as would not reasonably be expected to have a Company Material Adverse Effect. Each of the Company 
and its Subsidiarie has paid all Taxes that are required to be paid by it (whether or not shown or required to be shown as due on any 
Tax Returns), except as would not reasonably be expected to have a Company Material Adverse Effect. Each of the Company and its 

ubsidiaries has withheld and timely remitted to the appropriate Governmental Autho1ity all material Taxes required to be withheld 
from amounts owing to any employee, creditor or third party. o materia l deficiency with respect to Taxes has been proposed. 
a serted or assessed against the Company or any of its Subsidiaries which has not been fully paid or otherwise finally resolved or 
adequately reserved for in the Company's financial statements included in the Company SEC Documents. o material audit or other 
administrative or court proceedings are pending with any Governmental Authority with re pect to Taxes of the Company or any of its 
Subsidiaries. and no written notice thereof has been received. With re pect to any Tax years open for audit neither the Company nor 
any of its Subsidiaries ha granted in writing any material waiver of any tatute of limitations with respect to, or any extension of a 
period for the assessment of, any Tax. except, with respect to the federal income tax ren1111 for the 20 II tax year, for the extension of 
the statute of limitations to June 30, 2016. Neither the Company nor any of its Subsidiaries ha incun·ed any liability for Taxes s ince 
the Balance Sheet Date except in the ord inary cour e of business. 

(b) either the Company nor any of its ubsidiaries has any material Liability for Taxes o f any Person (except for the 
Company or any of its ubsidiaries) arising from the application of Treasury Regulation ection 1. 1502-6 or any analogous provision 
of state. local or foreign Law. or as a transferee or uccessor, by contract or otherwise. 

(c) Neither the Company nor any of its Subsidiaries is a party to or is otherwise bound by any material Tax sharing, 
allocation or indemnification agreement or 

A-15 



arrangement, except for such an agreement or arrangement ( I) exclusively between or among the Company and its Subsidiaries. or 
(2) with customers. vendors. lessors or other third parties entered into in the ordinary course of business and not primari ly related to 
Taxes. 

(d) No closing agreements, private letter rulings. technical advice memoranda, advance Tax rulings. advance pricing 
agreements, or similar written agreements or rulings have been entered into or issued by any Governmenta l Authority with respect to 
Taxes of the Company or any of its Subsidiaries in each case that could reasonably be expected to have a material effect on the Tax 
liabi lity of the Company or any of its Subsidiaries after the Closing Date. 

(e) There are no materia l Liens on any of the assets of the Company or any of its Subsidiaries that arose in connection with 
any failure (or alleged failure) to pay any Tax. 

(t) In any Taxable period ending after the Closing Date, neither the Company nor any of its Subsid iaries wi ll be required to 
include or accelerate the recognition of any material item of income, or exclude or defer any material item of deduction or other Tax 
benefit in either case as a result of any change in method of Tax accounting made prior to the Closing Date, any installment sale prior 
to the Closing Date, any closing agreement entered into prior to the Closing Date, or any prepaid amount received prior to the Closing 
Date. 

(g) Within the past three (3 ) years, neither the Company nor any of its Subsidiaries has been a .. distributing corporation'' o r 
a '·controlled corporation" in a distribution intended to qualify for tax-free treatment under Section 355 of the Code. 

(h) Neither the Company nor any of its Subsidiaries has engaged in any " listed transaction'' as defmed in Treasury 
Regulations Section 1.60 l l-4(b)(2) or Treasury Regulations Section 30 1.6 111-2(b) in any Tax year for which the statute of 
limitations has not expired. 

(i) This Section 3.9 and Section 3. 10 constitute the sole and exclusive representations and warranties of the Company 
regarding Tax matters. 

U) For purposes of this Agreement: (i) "Taxes" shall mean all federal, state, local or foreign taxes, customs, tariffs, duties, 
charges, fees. imposts, levies o r other assessments imposed by a Governmental Authority, including all income. gross receipts . 
franchise, estimated, alternative minimum, add on minimum, sales. use. transfer, value added, excise. severance, stamp. customs, 
duties. escheat, tmclaimed property, real property, personal property, capital stock. social security, unemployment. payroll. employee, 
withholding, or other tax imposed by a Governmental Authori ty, including any interest penalties or addi tions to tax imposed by any 
Governmental Authority in connection with any of the foregoing and (ii) "Tax Returns'' shall mean any remrn, report, claim for 
refund, estimate, information return or statement or other similar documt:nt relating to or required to be fi led with any Governmenta l 
Authority with respect to Taxes, including any scheduJe or attachment thereto. and including any amendment thereof. 

Section 3. 10 Employee Benefits Matters . Section 3. 1 O(a) of the Company Disclosure Schedule sets forth a complete and 
accurate list. as of the date of this Agreement, of each 

A-16 



material Company Plan. The Company has made avai lable to Parent correct and complete copies o f (a) the current plan document for 
each material Company Plan (or. if such Company Plan is not in writing. a written description of the material terms thereof). (b) the 
most recent annual reports on Fom1 5500 required to be filed with the Deparrn1ent o f Labor with respect to each Company Plan (if 
any such report was required). (c) the most recent summary plan de cription for each material Company Plan for which such 
ummary plan description is required, (d) each trust agreement re lating to any Company Plan. (e) the most recent audited financial 

statement and the actuaria l or other valuation report prepared for the mos t recently completed plan year with respect thereto and 
(f) any material and non-routine correspondence with a Govemmental Authority regarding any pending audit, investigation. claim or 
dispute under any Company Plan. Each Company Plan is in compliance with its terms and the applicable provisions of ER I A, the 
Code and a ll o ther applicable laws, except where uch noncompl iance would not reasonably be expected to have a Company Material 
Adverse Effect. There are no pending or. to the Knowledge of the Company. threatened claims (other than claim · fo r benefits in the 
ordinary course) with respect to any Company Plans, nor is any Company Plan under (and the Company has received no notice that 
there is any threatened) audit or administrative proceeding by the IRS. the Department of Labor, or any other Govemmental 
Authority with respect to any Company Plan that, in each case. would reasonab ly be expected to have a Company Materia l Adverse 
Effect. A ll Company Plans that are "employee pension plans" (as defined in Section 3(3) of ERISA) that arc intended to be taX 

qualified under Section 40 l (a} of the Code (each, a "Company Pen ion Plan") have received a favorable determination letter from the 
IRS or has tiled a timely appl icat ion therefor and. to the Knowledge of the Company, such Company Pension Plan qualifies in all 
material respects under ection 40l(a) of the Code in operation. The Company has made available to Parent a correct and complete 
copy o f the most recent determination letter received with respect to each Company Pension Plan, as well as a correct and complete 
copy of each pending application for a determination letter. if any. Except as set forth on Section 3. 1 O<bl of the Company Disclosure 

cheduJe. neither the Company nor any ERISA Affiliate sponsors, maintains or contributes to, nor has any liability with respect to, a 
multiemployer plan (as defined in Section 3(37) of ERI A) or a plan subject to section 302 or Title rv of ERISA or section ~ 12 o f the 
Code. With respect to each Company Pension Plan set forth on Section 3. 10(b) o f the Company Disclosure Schedule, (i) no 
proceeding has been initiated to terminate such plan under Sections 4041 or 4042 of ERISA: (ii) there has been no " reponable 
event" (as such tem1 is defined in Section 4043(b) of ERISA) for which a reporting waiver does not apply that would reasonably be 
expected to have a Company Material Adverse Effect; ( iii) no such plan has been required to file information pursuant to 
Section 40 I 0 of ERISA for the current or most recently completed year: (iv) each required installment o r any other payment required 
under Section 4 12 of the Code or Section 303 o f ERISA has been made before the applicable due date except as would not reasonably 
be expected to have a Company Material Adverse Effect; (v) no such plan has applied for or received a waiver o f the minimum 
funding standards or an extens ion of any amortization period within the meaning of Section 41 2 of the Code or Sections 302 or 303 
of ERISA that is currently in effect; and (vi) there are no funding-based benefit limitations (within the meaning of Section 436 of the 
Code) currently in effect. Other than as would not reasonably be expected to have a Company Material Adverse Effect, the Company 
and its Subsidiaries have reserved the right and power to terminate , suspend. discontinue and amend all Company Plans that provide 
for post-termination health. medical or other welfare benefi ts. Except as set forth on Sec tion 3. 1 O(c) of the Company 
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Di closure Schedule, the consummation of the Transactions will not. either alone or in combina tion with another event. except as 
expre ly provided in thi Agreement. (i) entitle any employee of the Company to severance pay. unemployment compensation or any 
other payment. or (i i) accelerate the time of payment or vesting. or increase the amount of compensation due any such employee or 
officer. Except as et fonh on Section 3.1 O(d) of the Company Disclosure Schedule, no amounts payable under the Company Plans 
wi ll fail to be deductible for federal income tax purpo es by vin ue of section 280G of the Code. This Section 3. 10 constitutes the sole 
and exclusive representation and warranty of the Company regarding pension and employee benefit liabil ities, obligations, or 
compliance with Laws. 

Section 3.11 Environmental Matters. Except for those mancrs that would not reasonably be expected to have a Company 
Material Adverse Effect. (a) each of the Company and its ubsid iaries i and for the las t fi ve (5) years has been in compliance wi th all 
appl icable Environmental Laws, which compliance includes obta ining. maintaining or complying with all Company Permits required 
under Envi ronmental Laws for the operation of their respective businesses, and all such Company Permits arc va lid and in fu ll force 
and effect. (b) (i) there is no Claim relating to or arising under Environmental Laws (including, without limitation, relating to or 
arising from the Release. threatened Release or exposure to any Hazardous Material or a lleging violation of or challenging the 
val idi ry of any envi ronmental Company Permi t) that is pending or, to the Knowledge of the Company. threatened against the 
Company or any of its Subs idiaries, or any real properry currently owned or operated by the Company or any of its ubsidiaries. and 
(ii) to the Knowledge of the Company, there is no Cla im relating to or arising under Environmental Laws (i ncluding. without 
limitation, relating to or arising from the Release. threatened Release or exposure to any Hazardous Material) that is pending or 
threatened against any real properry currently leased by the Company or any of its Subsidiaries or formerly owned. operated or leased 
by the Company or any of its Subsidiaries. (c) neither the Company nor any of its Subsidiaries has received any wrinen notice of, or 
entered into any order, settlement. judgment, injunction or decree involving uncompleted, outstanding or unresolved liabilities or 
corrective or remedial obligations relating to or arising under Environmental Laws (including. without limitation, relating to or 
arising from the Release. threatened Release or exposure to any Hazardous Material) and to the Knowledge of the Company, there are 
no facts o r conditions relating to the Company's or any of its Subsidiarie ' propenies or operations that would reasonably be expected 
to give ri se to any such liabiliry or corrective or remedia l obligation, (d) there have been no ruptures or explos ion in the Company's 
or any Company Subsidiary 's natural gas, lique fi ed natural gas. natural gas liquid and other pipel ines, lateral lines. pump , pump 
stations. storage facil ities. terminals and other related operations, assets. machinery and equipment (collective ly, "Systems'') that have 
resulted in Claims, inc luding Claims for personal injury, loss of life or properry damage, except to the extent any such Claims have 
been reso lved, and (e) there are no defects, corrosion or other damage to any of the Company's or any Company Subsidiary's 
Systems that would reasonably be expected to result in a pipeline integrity fa ilure, and the Company is in compl iance in all material 
respects with all appropriate inspection and recordkeeping requirements relating thereto. Section 3.4, Section 3.5, Section 3.6 and this 
Section 3. 11 consti tute the exclusive representations and warrant ies of the Company regarding environmental matters. including 
without limitation all matters arising under Environmental Laws. 
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Section 3.12 Intellectual Propertv. Except as would not reasonably be expected to have a Company Material Adverse Effect. 
(a) (i) the conduct of the Company's bus iness as currently conducted does not infringe or otherwise violate any Person 's Intellectual 
Property and (ii) there is no Claim of such infringement or other violation pending, or to the Knowledge of the Company, threatened 
in writing, aga ins t the Company, and (b) (i) to the Knowledge o f the Company. no Person is infringing or otherwise violating any 
lntellectual Property owned by the Company and (ii) no Claims of such infringement or other violation are pending or. to the 
Knowledge of the Company. threatened in writing against any Person by the Company. This Section 3. 12 constitutes the sole and 
exclusive representation and warranty of the Company with respect to any actual or alleged infringement or other vio lation of any 
Intellectual Property of any other Person. 

Section 3. 13 Articles 9 and 9A of the NCRCA Not Applicable; Other Takeover Statutes; Appraisal Rights. The Company 
is not subject to the prohibitions on certain business combinations set forth in Article 9 or Article 9A of the NCBCA. Assuming that 
the representations and warranties of Parent and Merger Sub contained in Section 4. 7 are true and correct, the Company has taken all 
necessary actions, if any, so that the Transactions are not subject to any "fair price," "moratorium, .. control share acquisition," 
interested shareholder; · ·•affiliated transaction"' or similar anti-takeover Law (each, a "Takeover Statute") or any similar provision 
(including any supermajoriry shareho lder approval requirement) in the Company Charter Documents. No holder of Company 
Common Stock is entitled to appraisal or dissenters' rights under the CBCA in connection with the Transactions. 

Section 3.14 Real Property. Except as would not reasonably be expected to have a Company Materia l Adverse Effect, the 
Company or a Subsidiary of the Company owns and has either good and va lid title, in fee, or va lid leasehold, easement or other 
rights, to the land, buildings, structures and other improvements thereon and fiXtures thereto necessary to permit it to conduct its 
business as currently conducted, in each case free and clear of all Liens (except in all cases for Petmitted Liens). Except as would not 
reasonably be expected to have a Company Material Adverse Effect and except as may be limited by the Bankruptcy and Equity 
Exception. all leases, easements or other agreements under which the Company or any of its Subsidiaries lease, access or use real 
property are valid. binding and in full force and effect against the Company or any of its Subsidiaries and. to the Knowledge of the 
Company, the counterpanies thereto, in accordance with their respective terms. and neither the Company nor any of its Subsidiaries 
are in default under any of such leases, easements or other agreements. 

Section 3.15 Contracts. 

(a) For purposes of this Agreement. "Company Material Contract"' means any Contract which is required to be filed by the 
Company as a " material contract"' pursuant to Item 60 1(b)( IO) of Regulation S-K under the Securities Act. 

(b) Each Company Material Contract is valid and binding on the Company and any of its Subsidiaries to the extent the 
Company or such Subsidiary is a parry thereto. as applicable, and to the Knowledge of the Company, each other party thereto, and is 
in full force and effect and enforceable in accordance with its terms (subject to the Bankruptcy and Equity Exception). except where 
the fai lure to be valid. binding. enforceable and in full force and effect, 
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would not reasonably be expected to have a Company Material Adverse Effect. The Company and each of its Subsidiaries. and. to the 
Knowledge of the Company. any other party thereto. has performed all obligations required to be performed by it w1der each 
Company Material Contract, except where such noncompliance would not reasonably be expected to have a Company Material 
Adverse Effect. 

Section 3.16 Labor. Except as set forth in Section 3. 16 of the Company Disc losure Schedule, neither the Company nor any of 
its Subsidiaries is party to any collective bargaining agreement. Since September 30, 2013, there has been no labor strike. lockout, 
work stoppage, or picketing, or, to the Knowledge of the Company. threat thereof, by or with respect to any employee of the 
Company or any of its Subsidiaries, except where such strike, lockout, work stoppage, or picketing has not had or would not 
reasonably be expected to have a Company Material Adverse Effect. Except as set forth in Section 3. 16 of the Company Disclosure 
Schedule or as has not had and would not reasonably be expected to have a Company Material Adverse Effect. s ince September 30, 
2013. the Company and each of its Subsidiaries (a) has complied and is in compliance with all applicable legal. administrative and 
regulatory requirements relating to wages. hours, employee and independent contractor c lassification, immigra tion, d iscrimination in 
employment, collective bargai ning, as well as the Workers Adjustment and Retraining Noti fication Act and comparable local, state, 
and federal Laws ("WAR "), and all other local. state, and federal Laws pertaining to employment and labor, and (b) are not liable 
for any arrears of wages or any taxes or penalties for fai lure to comply with any of the foregoi ng. Furthermore, except as set fonh in 
Section 3. 16 of the Company Disc losure Schedule or as has not had and would not reasonably be expected to have a Company 
Material Adverse Effect. there are no actions, charges, arbitrations, complaints, or investigations pending or, to the Knowledge of the 
Company, threatened by or on behalf of any employee or group of employees of the Company or any of its Subsidiaries alleging 
violations of local, state, or federal Laws pertai ning to employment and labor or WARN. 

Section 3.17 Opinion of financial Advisor. The Company Board has received the opinion of Goldman, Sachs & Co., dated as 
of the date of this Agreement, to the effect that, as of such date. and subject to the various assumptions and qual ifications set fo1th 
therein, the Merger Consideration to be received in the Merger by holders of the Company Common Stock is fa ir from a financial 
point of view to the holders of the Company Common Stock. 

Section 3.18 Brokers and Other Advisor s. Except for Goldman, Sachs & Co. (the "Company Financial Advisor"), no broker, 
investment banker, frnancial advisor or other Person is entitled to any broker's, fi nder's. financial adv isor's or other simi lar fee, in 
connection with the Transactions based upon arrangements made by or on behalf of the Company or any of its Subsidiaries. 

Section 3.19 Companv Shareholder Approval. Assuming the accuracy of the representations and warranties of Parent and 
Merger Sub set forth in Section 4. 7, approval of this Agreement by the a ffumative vote (in person or by proxy) of the holders of a 
majoriry of the outstanding shares of Company Common Stock entitled to vote at the Company Shareholders Meeting (the ·'Company 
Shareholder Approval") is the only vote or approval of the holders of any class or series of capital stock of the Company necessary to 
adopt or approve this Agreement and the Transactions. 
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ARTICLE fV 

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

Parent and Merger Sub jointly a'nd severally represent and warrant to the Company as follows: 

Section 4.1 Organization, Standing and Corporate Power. Parent is a corporation duly organized, validly existing and in 
good standing under the Laws of Delaware and Merger Sub is a corporation du ly organized, validly existing and in good standing 
w1der the Laws of ortb Carolina. Each of Parent and Merger Sub has all requisite corporate power and authority necessary to own or 
lease all of its properties and assets and to carry on its business as it is now being conducted. Parent is duly qualified to do bus iness 
and is in good standing in each jurisdiction in which the nature of the business conducted by it or the character or location of the 
properties and assets owned or leased by it makes such qualification necessary. except where the fa ilure to be so qualified or in good 
standing would not reasonably be expected to have a Parent Material Adverse Effect. 

Section 4.2 Authoritv; Noncontravcntion. 

(a) Each of Parent and Merger Sub has a ll necessary corporate power and authority to execute and deliver this Agreement, 
to perform thei r respective obl igations hereunder and to consummate the Transactions. The execution and delivery of and 
performance by Parent and Merger Sub under this Agreement. and the consummation by Parent and Merger Sub of the Transactions, 
have been duly authorized and approved by all necessary corporate action by Parent and Merger Sub (including by the Parent Board 
and the board of directors of Merger Sub) and, promptly after the execution and delivery hereof, approved by Parent as the sole 
shareholder of Merger Sub, and no other corporate action on the part of Parent and Merger Sub is necessa1y to authorize the 
execution and delivery of and performance by Parent and Merger Sub under th is Agreement and the consummation by tllem of the 
Transactions. This Agreement has been duly executed and delivered by Parent and Merger Sub and, assuming due authorization. 
execution and delivery hereof by the Company, constitutes a legal , valid and binding obligation of each of Parent and Merger Sub, 
enforceable against each of them in accordance with its terms, subject to the Bankruptcy and Equity Exception. No vote or approval 
of the holders of any class or series of capital stock of Parent is necessary to adopt or approve this Agreement and the T ransactions. 

(b) The execution and de livery of this Agreement by Parent and Merger Sub do not and neither the consummation by 
Parent or Merger Sub of tlle Transactions, nor compliance by Parent or Merger Sub with any of the terms or provisions hereof, wi ll 
(i) conflict witll o r violate any provis ion of the certificate of incorporation and bylaws of Parent, in each case as amended to the date 
of this Agreement or (ii) assuming that each oftlle consents, authorizations and approvals referred to in Section 4.3 (and any 
condition precedent to any such consent, authorization or approval has been satis fi ed) is obtained or given, as appl icable, and each of 
the filings referred to in Section 4.3 are made and any appl icable waiting periods referred to therein have expired, violate any Law 
appl icable to Parent, Merger Sub or any of their respective Subsidiaries or (iii) result in any breach of, or constitute a default (with or 
witllout 

A-21 



notice or lapse of time or both) under. or give rise to any right of termination, amendment, acceleration or cancellation ot: any permit 
or Contract to which Parent. Merger Sub or any of their respective Sub idiaries is a party. except, in the case of clauses (ii) and (iii), 
as would not reasonably be expected to have a Parent Material Adverse Effect. 

Section 4.3 Governmental Approvals. Except for (a) the fi li ng with the SEC of the Proxy Statement. in prel iminary and 
definitive form, and other filings required under, and compliance with other applicable requirements of. the Exchange Act and the 
rules of the NYSE in connection with this Agreement and the Merger. (b) the fili ng of the Articles of Merger with the Secretary of 
State of the State of onh Carolina pursuant to the CBCA, (c) the Required tatutory Approvals. (d) the approvals or filings set 
forth on Section 3.4(d) of the Company Di closure chedule and (e) filings required under, and compl iance with other applicable 
requirements of, the HSR Act, no consents or approvals of, or filings. declarations or registrations with, any Governmental Authority 
are necessary for the execution and delivery of this Agreement by Parent and Merger Sub and the consummation by Parent and 
Merger Sub of the Transactions. other than as would not reasonably be expected to have a Parent Material Adverse Effec t. 

ection 4.4 Brokers a nd Other Advisors. Except for Bare lays Capi ta l Inc., the fees of which wi ll be paid by Parent. no broker, 
iove trnent banker. financial advisor or other Person is entitled to any broker 's, finder's. financial advisor's or other similar fee. in 
connection with the T ransactions based upon arrangements made by or on behalf of Parent or any of its Subsidiaries. 

ection 4.5 Owner hip and Operations of Merger Sub. Parent owns beneticia lly and of record a ll of the outstanding capital 
stock of Merger Sub. all of which is duly authorized. validly issued, fully paid and non-assessable. Merger Sub was formed solely for 
the purpose of engaging in the Transactions. Merger ub has no a ets, liabilities or obligations and. since the date of its formation 
has not engaged in any business activities or conducted any operation except. in each case as arising from the execution of this 
Agreement and the performance of its covenants and agreements hereunder. 

Section 4.6 Sufficient Funds. Parent and Merger Sub shall have ava ilable at or before the Effective Time, sufficient cash and 
cash equivalents and other sources of immediately available funds to deliver the aggregate Merger Consideration and make the 
payments required under Section 2.3. a nd any other amounts incurred or otherwise payable by Parent, Merger Sub or the Surviving 
Corporation in connection with the Transactions. and there is no restriction on the use of such cash for such purposes. Parent has, or 
shall have, the financial resources and capabi lities to fully perform its obligations under th is Agreement. Parent and Merger Sub 
acknowledge and agree that their obligations hereunder are not subject to any conditions regarding Parent 's, Merger Sub's or any 
other Person's abi lity to obtain financing for the consummation of the Transactions. 

ection 4.7 Share Ownership. e ither Parent nor Merger ub ·'beneficially owns·• (as uch term is defined for purpose of 
Article 7 of the articles of incorporation of the Company) a number of shares of Company Common tock equal to or greater than 
fi ve percent (5%) of the number of issued and outstanding share of Company Common Stock. 
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Section 4.8 Legal Proceedings. There is no pending or, to the Knowledge of Parent, threatened, Claim against Parent. Merger 
Sub or any of their respective Subs idiaries. nor is there any injunction. order. judgment, ruling or decree imposed upon Parent, 
Merger Sub or any of thei r respective Subsidiaries, in each case, by or before any Governmental Autho rity, that would reasonably be 
expected to have a Parent Material Adverse Effect. 

Section 4.9 Non-Reliance on Company Estimates, Projections, Forecasts, Forward-Looking Statements and Business 
Plans. In connection with the due diligence investigation of the Company by Parent and Merger Sub. Parent and Merger Sub have 
received and may continue to receive from the Company certain estimates, projections, forecasts and other forward-looking 
information, as well as certain business plans and cost-related plan information, regard ing the Company, its Subsidiaries and their 
respective businesses and operations. Parent and Merger Sub hereby acknowledge that there are uncertainties inherent in attempting 
to make such estimates, projections, forecasts and other forward- looking information. with which Parent and Merger Sub are familiar, 
that Parent and Merger Sub are taking fu ll responsibility for making their own evaluation of the adequacy and accuracy of all 
estimates, proj ections, forecasts and other forward-looking information, as we ll as such business plans and cost-related plans, 
furn ished to them (including the reasonableness of the assumptions underlying such estimates, projectio ns, forecasts, fmward- looking 
information, business plans or cost-re lated p lans based on current state and federal ru les and regulations), and that neither Parent nor 
Merger Sub has relied upon or will have any claim against the Company or any of its Subsidiaries, or any o f their respective 
shareholders, directors, officers, employees. Affil iates, advisors , agents or representatives, or any other Person, with respect thereto. 
Accordingly, each of Parent and Merger Sub hereby acknowledge that neither the Company nor any of its Subsidiaries, nor any o f 
their respective shareholders, d irectors, officers, employees, Affilia tes, advisors, agents or representatives, nor any other Person, has 
made or is making any representation or warranty or has or shall have any liabil ity (whether pursuant to this Agreement, in tort o r 
otherwise) with respect to such estimates, projections, forecasts, forward-looking information, business plans or cost-related plans 
(including the reasonableness of the assumptions underly ing such estimates. projections, forecasts, forward-looking information, 
business plans or cost-related plans based on current state and federal rules and regulations). 

ARTICLE V 

COVENANTS 

Section 5. 1 Conduct of Business. 

(a) Except as contemplated or permitted by th is Agreement, as required by applicable Laws, as contemplated by any o f the 
matters set fo rth in Section 5. 1 (a) of the Company Disclosure Sched ule, or with the prior written consent of Parent (which consent 
shall not be unreasonably withheld, delayed or conditioned), duri ng the period !Tom the date of this Agreement unti l the earlier of the 
Effective Time and the termination of this Agreement in accordance with Article VII, (x ) the Company shall . and shall cause each of 
its Subs idiaries to, use reasonable best e fforts to conduct its business in al l material respects in the ordinary course and to preserve 
intact its present lines of business, maintain its righ ts and franchi ses and preserve satisfactory relationships with Governmental 
Authorities, employees. customers and suppliers, and (y) the Company shall not, and shal l not permit any o f its Subsidiaries to: 

(i) issue, sell. or grant any shares of its capital stock, or any securities or rights convertible into, exchangeable or 
exercisable fo r, or evidencing the right to subscribe for any shares of its capital stock. or any rights, warrants or options to 
purchase any shares o f its capital stock, or any securities or rights convertible into, exchangeable or exercisable for, or 
evidenc ing the right to subscribe for, any shares of its capital stock, except as set forth on Section 5. l(a)(i) of the Company 
Disclosure Schedule; 
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(ii) redeem. purchase or otherwise acqui re any of its outstanding shares of capital tock, or any rights. warrants or 
options to acquire any shares of its capital tock. except (A) pur uant to Company Material Contracts set forth on 
Section 5.1 (a)(ii) of the Company Disclosure Schedule as in effect as of the date hereof or (B) in connection with 
withholding to satisfy Tax obligations with respect to Company RSUs or Company Performance Share Awards. 
acquisitions in connection with the forfe iture of equity awards, or acquisitions in connection with the settlement of 
Company RSUs or Company Performance Share Awards; 

(iii) (A) declare, authorize, set a ide for payment or pay any dividend on, or make any other distribution in respect of, 
any shares of its capital tock. other than (I) dividends paid by any ubsidiary of the Company to the Company or to any 
wholly-owned ubsidiary of the Company, (2) quarterly cash dividends with respect to the Company Common tock not 
to exceed the current annual per share dividend rate by more than $0.04 per fiscal year. with record dates and payment 
dates consistent with the Company 's current dividend practice, or (3 ) a "srub period'" dividend to holders of record of 
Company Common Stock as of immediately prior to the Effective Time equal to the product of (x) the number of days 
from the record date for payment of the last quarterly dividend paid by the Company prior to the Effective Time, 
multiplied by (y) a dai ly dividend rate determined by divrding the amount of the last quarterly dividend prior to the 
Effective T ime by ninety-one (9 1) or (B) adjust. split, combine. ubdivide or reclassify any shares of its capital stock; 

(iv) incur any Indebtedness (or amend any Contract relating to Indebtedness) except for Indebtedness ( I) incurred to 
replace, renew, extend, refinance or refund any existing Indebtedness, in the same principal amount of such existing 
Indebtedness and upon the maturity of such exist ing lndebtednes in accordance with its terms (2) incurred in accordance 
wi th Section 5. 1 (al(iv) of the Company Disclosure Schedule. or (3) among the Company and any of its wholly-owned 
Subsidiarie or among any of such wholly-owned Subsidiaries: provided that, in no event shall any Indebtedness incurred 
pursuant hereto (or any Contract relating to uch lndebtedne s) include any term or provis ion pursuant to which the 
consummation of the Merger or the other transactions contemplated by this Agreement would reasonably be expected to 
result in a breach. default or event of default with respect to uch Indebtedness (or any Contract re lating to such 
Indebtedness) or permit the holders of any Indebtedness of the Company or any of its Subsidiaries to accelerate the 
payment of any Indebtedness or require the Company or any of its Subsidiaries to, voluntarily or involuntarily, redeem. 
repurchase or repay any Indebtedness prior to its scheduled maturity; 
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(v) sell. pledge, dispose of, transfer, lease. license or encumber any of its properties, assets or business (including by 
merger, con olidation or disposition of tock or assets). other than (A) immaterial assets in the ordinary course of business 
consistent with past practice. (B) pursuant to Company laterial Contracts set forth on Section 5. I (a)(v) oflhe Company 
Disclosure Schedule as in effect on the date o f this Agreement, or (C) transfers among the Company and its wholly owned 
Subsidiarie ; 

(vi) make capital expenditures except as budgeted in the Company's current long term plan~ a 20% variance) that 
was made avai lable to Parent; 

(vii) make any acquisition (including by merger or share exchange) of the capital stock, equity securities, membership 
interests or a material portion of the assets of any other Person. or make any loans. advances or capi tal contributions to, or 
investments in, any other person (other than any wholly owned Subsidiary of the Company). except (A) acqui itions not in 
excess of$25,000,000 individually or $50,000,000 in the aggrega te or (B) pursuant to Company Material Contracts set 
forth on Section 5. 1 (a)( vii) of the Company Disc losure Schedule as in e ffect on the date of this Agreement; 

(vii i) increase in any respect the compensation of any of its directors or employees (provided that payments of 
bonuses and other grants and awards made in the ordinary course consistent with past practice sha ll not constitute an 
increase in compensation), except (A) as required pursuant to applicable Law or the terms of Company Plan or other 
employee benefit plans or arrangements in effect on the date of this Agreement and (B) increases in salaries, wages and 
benefits of employees and director fees made in the ordinary course of business; 

(ix) adopt or amend any Company Plan except as required by Law or for immaterial or ministerial amendments; 

(x) make any material change to its methods of accounting. except as required by GAAP (or any interpretation 
thereot), Regulation S-X of the Exchange Act, as required by a Governmental Authority or quasi-Governmental Authority 
(including the Financial Accounting Standards Board or any s imilar organization) or as required by applicable Law: 

(xi) amend the Company Charter Documents. amend the organizational documents of any Subs idiary, or exercise any 
approval or con ent right within its discretion to amend any organizational documents of any Company Joint Venture; 

(xii) adopt a plan or agreement of complete or partial liquidation or dissolution; 

(xii i) enter into, modi fy or amend in any materia l respect, or term inate or waive any materia l right under, any 
Company Materia l Contract, except for any new agreement, modification. amendment. termination or waiver in the 
ordi nary course of business consistent with past practice; 
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(xiv) waive. release. assign, settle or compromise any material Claim against the Company or any of its ubsidiaries, 
other than waivers. releases, a signments, enlements or compromises that (A) with respect to the payment of monetary 
damages. involve only the payment of monetary damages (i) equal to or less than the amounts specifically reserved with 
respect thereto on the consolidated financial statements of the Company included in the Company SEC Documents 
(including the notes thereto) or (ii) do not exceed $5.000.000 in the aggregate during any consecutive twelve-month 
period, and (B) except as contemplated by Section 5.9, with respect to any non-monetary tem1s and conditions therein, 
impose or require actions that would not reasonably be expected to be material and adverse to the Company and its 
Subsidiaries, taken as a whole; 

(xv) make or change any material Tax election. change any material method of Tax accounting (except as required by 
applicable Law including the adoption of the tangible property regulations and disposition rules), senle or compromise any 
material Tax liability or refund, amend any material Tax Return (except that the Company and its Subsidiaries may amend 
any Tax Rerum in order to effectuate the carryback of speci~ied liabi lity losses, net operating losses, capital losses or tax 
credits). enter into any written agreement with a Governmental Authority with respect to Taxes, consent to the extension or 
waiver of the limitation period applicable to any Tax matter. or materially amend or change any of its method for 
reporting income. deductions or accounting for Tax purposes. except. in each case. as required in relation to the items 
referenced in Section 3.9 of the Company Disclosure Schedule: 

(xvi) effectuate a " plant closing" or " mass layoff," as those terms are defined in WARN: 

(xvii) enter into a new line of business; 

(xviii) materially change any of its energy price risk management and marketing of energy parameters, limits and 
guidelines (the .. Company Risk Management Guidelines"') or enter into any physical commodity transactions, exchange
traded futures and options transactions. over-the-counter transactions and derivative thereof or simi lar transactions other 
than as permitted by the Company Ri k Management Guidelines; 

(xix) take any action that would reasonably be expected to prevent or materially impede, interfere with. hmder or 
delay the con ummation by Parent or any of its Subsidiaries of the Transactions; or 

(xx) agree or commit to take any of the foregoing actions. 

(b) During the period from the date of this Agreement until the Effective Time, Parent and Merger Sub shall not, and 
Parent shall cause its Subsidiaries not to, take any action that would reasonably be expected to prevent or materially impede, interfere 
with, or delay the consummation by Parent or Merger Sub of the Transactions. 
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(c) Notwithstanding anything to the contrary herein , the Company may, and may cause any of its Subsidiaries to, take 
reasonable actions in compliance with applicable Law with respect to any operational emergencies (including any restoration 
measures in response to any hurricane, tornado, tsunami , flood, earthquake or other natural d isaster or weather-related event. 
circumstance or development), equipment fail ures, outages or an immediate and material threat to the health or safety of natural 
Persons. 

(d) Notwithstanding anything to the contrary contained herein. between the date of this Agreement and the Effective Time, 
the Company and its Subsidiaries may (i) continue to make Regulatory Fil ings in the ordinary course of bus iness, including without 
limitation those filings described on Section 5.1 (d) of the Company Disclosure Schedule, and (ii) take any other action contemplated 
by or described in any such state or federal fi lings or other submi ssions tiled or submi tted in connection with such Regulatory Fi lings 
prior to the date of th is Agreement in the o rd inary course of bus iness. 

Section 5.2 Preparation of the Proxy Statement; Shareholders Meeting. 

(a) As promptly as reasonab ly practicable fo llowing the date of this Agreement, the Company shall prepare and file with 
the SEC the Proxy Statement, and Parent shall cooperate with the Company with the preparation oftbe foregoing. The Company, 
with Parent 's cooperation, shall use commercially reasonab le efforts to respond as promptly as reasonably practicable to and resolve 
all comments received from the SEC or its staff concerning the Proxy Statement. The Company agrees that (i) except with respect to 
any information supplied in writing to the Company by Parent or Merger Sub for inclusion or incorporation by reference in the Proxy 
Statement, the Proxy Statement will comply in a ll material respects wi th the appl icable provisions of the Exchange Act and the rules 
and regulations thereunder and (ii) none of the information supplied or to be supplied by the Company for inclus ion or incorporation 
by reference in the Proxy Statement wi ll , on the date it is first mailed to shareholders of the Company or at the time of the Company 
Shareholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or 
necessary in order to make the statements therein. in light of the circumstances under wruch they were made, not mis leading. The 
Company wi ll cause the Proxy Statement to be mailed to the Company's shareho lders, as promptly as reasonably practicable atler the 
SEC confim1s that it has no further comments on the Proxy Statement. o fi ling of, or amendment or supplement to, or 
correspondence with the SEC with respect to, the Proxy Statement will be made by the Company without providing Parent a 
reasonable opportunity to review and comment thereon and with the Company considering in good faith such comments; provided. 
however, that the foregoing shall not apply with respect to a Takeover Proposal, a Superior Proposal, a Company Adverse 
Recommendation Change or any matters relating thereto. Each of Parent and Merger Sub shall cooperate with the Company in 
connection with the preparation and filing of the Proxy Statement, inc luding promptly furnishing to the Company in writing upon 
request any and all information relating to it as may be required to be set forth in the Proxy Statement under applicable Law. Each of 
the Parent and Merger Sub agrees that such information supplied by it in writing for inclusion (or incorporation by reference) in the 
Proxy Statement wi ll not, on the date it is fi rst mai led to shareholders of the Company and at the time of the Company Shareholders 
Meeting, contain any untrue statement of a material fact or omit to state any material tact required to be stated therein or necessary in 
order to make the statements therein, in 
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light of the circumstances under which they were made. not mis leading. It: at any time prior to the Effective Time. any information 
relating to Parent or Merger Sub or any of their respective Affi liates, officers or directors, should be discovered by Parent or Merger 
Sub which should be set forth in an amendment or supplement to the Proxy Statement so that the Proxy Statement would not include 
any misstatement of a material fact or omit to state any material fact necessary to make the statements therein, in light o f the 
circumstances under which they were made, not mis lead ing, Parent (or Merger Sub, as the case may be) shall promptly notify the 
Company so that it may tile with the SEC an appropriate amendment or supplement describing such information and, to the extent 
required by Law, disseminate such amendment or supplement to the shareholders of the Company. If, at any time prior to the 
Effective Time, any information relating to the Company or any of its respective Aftiliates, officers or directors, should be discovered 
by the Company which should be set forth in an amendment or supplement to the Proxy Statement so that the Proxy Statement would 
not include any misstatement of a material fact or omit to state any material fact necessary to make the sta tements therein, in light o f 
the circumstances tmder which they were made, not misleading, the Company shall promptly noti fy Parent and the Company shall 
fi le with the SEC an appropriate amendment or supplement describing such infonnation and, to the extent required by Law, 
disseminate such amendment or supplement to the shareholders of the Company. 

(b) The Company sha ll , as promptly as reasonably practicable after the date of the mai ling of the de finitive Proxy 
Statement to the Company's shareholders, in accordance with applicable Law. the Company Charter Docwneots and the NYSE rules, 
du ly g ive notice of, convene and hold a meeting of its shareholders to cons ider the approval of this Agreement and such other matters 
as may be then reasonably required (including any adjournment or postponement thereof, the "Company Shareholders Meeting"); 
provided. however, that the Company sha ll be permitted to delay or postpone convening the Company Shareho lders Meeting (i) wi th 
the consent of Parent, (ii) for the absence of a quorum. (iii) to allow reasonable additiona l ti me for any supplemental or amended 
disclosure which the Company has dete1mined in good faith (after consultation with outside legal counsel) is necessary under 
applicable Law and for such supplemental or amended disclosure to be disseminated and reviewed by the Company's shareholders 
prior to the Company Shareholders Meeting as necessary under applicable Law or (iv) to allow additional solicitation o f votes in 
order to obtain the Company Shareholder Approval. Except if there has been a Company Adverse Recommendation Change in 
accordance with Section 5.3(d), the Company shall use its reasonable best efforts to sol icit and secure the Company Shareholder 
Approval as promptly as practicable. 

(c) Subject to Section 5.3 and the right of the Company Board to make a Company Adverse Recommendation Change 
pursuant thereto. unless and until there has been a Company Adverse Recommendation Change in accordance with Section 5.3, the 
Company shall include the Company Board Recommendation in the preliminary and definitive Proxy Statement. The Company 
agrees that, unless this Agreement has been tem1inated pursuant to Section 7.1 , a Company Adverse Recommendation Change shall 
not relieve the Company of its obligation hereunder to submit this Agreement to the Company's shareholders at the Company 
Shareholders Meeting. 
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Section 5.3 No Solicitation; Change in Recommendation. 

(a) The Company agrees that it shall, and shall cause its Subsidiar ies and its and its Subsidiaries' directors. officers and 
employees to, and shall use its reasonable best efforts to cause its other Representatives to, inunediately cease all existing discussions 
or negotiations with any Person conducted heretofore wi th respect to any Takeover ProposaL immediately request the prompt return 
or destruction of all confidential inf01mation previous ly furnished and immediately terminate all physical and electronic data room 
access previous ly granted to any such Person or its Representatives. Except as otherwise provided in this Agreement, from the date of 
this Agreement until the earlier o f the Effective Time or the date, if any, on which this Agreement is terminated pursuant to 
Section 7. 1, the Company shall not, and shall cause its Subsidiaries and its and its Subsidiaries' directors, officers and employees not 
to. and shal l use its reasonable best e tTorts to cause its other Representatives not to, directly or indirectly, (i) sol icit, in itiate, 
knowingly encourage or knowingly faci li tate any Takeover Proposal or the makjng or consummation thereof or (ii) enter into, or 
otherwise participate in any discussions (except to notifY such Person of the existence of the provisions of this Section 5.3) or 
negotiations regarding, or furnish to any Person any infom1ation in connection with, any Takeover Proposal. 

(b) Notwithstanding anything to the contrary contained in this Agreement, if the Company or any of its Subsidiaries, or any 
of its or their respective Representatives receives an unsolic ited bonafide wri tten Takeover Proposal made after the date of this 
Agreement, the Company, the Company Board (or a duly authorized comnuttee thereof) and the Company 's Representatives may 
engage in negotiations and discussions with, or furnish any information and other access to, any Person making such Takeover 
Proposal and any of its Representatives or potential sources of financing if the Company Board dete1m ines in good faith, after 
consul tation with the Company's outside legal and financial advisors. that such Takeover Proposal is or could reasonably be expected 
to lead to a Superior Proposal ; provided that prior to engaging in any negotiations or discussions with, or furni shing any information 
to, any such Person or its Representatives, the Company and the Person miling such Takeover Proposal shall have entered into an 
Acceptable Confidentiali ty Agreement. The Company wi ll promptly (and in any event within the later of twenty-four (24) hours or 
5:00p.m. New York City time on the next Business Day) noti fY Parent in writing of the receipt of such Takeover Proposal , the 
material terms and conditions of any such Takeover Proposal and the identity of the Person making such Takeover Proposal. The 
Company will keep Parent informed in all material respects on a prompt basis (and in any event within the later o f twenty-four 
(24) hours or 5:00p.m. ew York City time on the next Business Day) of the material terms and status of such Takeover Proposal 
(including any change in the price or any other material terms thereof). The Company shall not terminate, amend, modify, waive or 
fa il to enforce any provis ion of any ''standstill" or similar obligation of any Person unless the Company Board (or a duly autho1ized 
committee thereof) determines in good fa ith. after consultation with its outside legal counsel, that the fa ilw-c to take such action 
would reasonably be expected to be inconsistent wi th its fiduciary duties under applicable Law. 

(c) Except as otherwise provided in this Agreement, neither the Company Board nor any committee thereof shall (i)(A) 
withdraw. change, quality, withhold or modifY, or publicly propose to withdraw, change, qual ity, withho ld or modi fY, in a manner 
adverse to Parent, the Company Board Recommendation, (B) adopt, approve or recommend. or publicly propose to adopt. approve or 
recommend, any Takeover Proposal, (C) fail to include in the Proxy Statement the Company Board Recomn1endation, (D) fail to 
recommend against any Takeover 
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Proposal subject to Regulation 140 under the Exchange Act in any solicitation or recommendation statement made on 
Schedule 140-9 within ten ( I 0) Business Days after Parent so requests reaffirmation in writing (provided, that Parent shall be entitled 
to make such a written request for reaffirmation only once for each Takeover Proposal and once for each material amendment to such 
Takeover Proposal), or (E) resolve or publicly propose to do any of the foregoing (any action described in this clause (i) being 
referred to herein as a .. Company Adverse Recommendation Change") or (ii) cause or permit the Company or any of its Affiliates to 
execute or enter into, any lener of intent, memorandum of understanding, agreement in principle. agreement or commitment (other 
than an Acceptable Confidentiality Agreement) constituting, or that would reasonably be expected to lead to. any Takeover Proposal 
(a "'Company Acquisition Agreement"). 

(d) Notwithstanding anything to the contrary in this Agreement. at any time prior to obtaining the Company Shareholder 
Approval. the Company Board (or a duly authorized committee thereof) may make a Company Adverse Recommendation Change 
(and, solely wi th respect to a Superior Proposal, terminate th is Agreement pursuant to Section 7. 1(d)(ii)), if(i) (A) a Company 
intervening Event has occurred or (B) the Company has received a Superio r Proposal other than as a result of a breach of this 
Section 5.3 (other than immaterial breach), in each case, if the Company Board (or a duly authorized committee thereof) determines 
in good faith, after consultation with its outside legal counsel, that the failure to make a Company Adverse Recommendation Change 
as a result of the occurrence of such Company Intervening Event or in response to the receipt of such Superior Proposal , as the case 
may be, would reasonably be expected to be inconsistent with its fiduciary duties under applicable Law and (ii) (A) the Company 
provides Parent prior written notice of its intent to make any Company Adverse Recommendation Change or terminate this 
Agreement pursuant to Section 7. 1 (d)(ii) at least four (4) Business Days prior to taking such action to the effect that. absent any 
modification to the terms and conditions of this Agreement, the Company Board has resolved to effect a Company Adverse 
Recommendation Change or to terminate this Agreement pursuant to Section 7.1(d)(i i), which notice shall specify the basis for such 
Company Adverse Recommendation Change or termination and attaching the most current draft of any Company Acquisition 
Agreement with respect to. the Superior Proposal (or, if no such draft exists, a summary of the material terms and conditions of such 
Superior Proposal), if applicable (a "Notice of Recommendation Change") (it being understood that such Notice of Recommendation 
Change shall not in itself be deemed a Company Adverse Recommendation Change and that any change in price or material revision 
or amendment to the terms of a Superior Proposal, if applicable, shall requi re a new notice to which the provisions of clauses (ii)(A), 
(B) and (C) of this Secrion 5.3(d) shall apply nwtatis mutandis except that, in the case of such a new notice, all references to four 
(4) Business Days in this Section 5.3Cd) shall be deemed to be two (2) Business Days); (B) during such four (4) Business Day period, 
if requested by Parent. the Company shall make its Representatives avai lable to negotiate in good fa ith with Parent and its 
Representatives regarding any modifications to the terms and conditions of this Agreement that Parent proposes to make; and (C) at 
the end of such four (4) Business Day period and taking into account any modifications to the terms of this Agreement proposed by 
Parent, if any, in a written. binding and irrevocable offer. the Company Board determines in good faith (after consultation with 
outside legal counsel) that the failure to make such a Company Adverse Recommendation Change would reasonably be expected to 
be incons istent with its fiduciary duties under applicable Law. and that, in the case of a Company Adverse Recommendation Change 
with respect to a Takeover Proposal, such Takeover Proposal sti ll constitutes a Superior Proposa l. 

A-30 



(e) Nothing contained in this Agreement sha ll prohibit the Company or the Company Board (or a duly authorized 
committee thereof) from (i) taking and disclosing to the shareholders of the Company a position contemplated by Rule l4e-2(a) under 
the Exchange Act or making a statement contemplated by Item I 0 12(a) of Regulation M-A or Rule 14d-9 under the Exchange Act, 
(ii) making any disclosure to the shareholders of the Company if the Company Board (or a duly authorized committee thereof) 
detennines in good faith. after consul tation with its outs ide lega l counsel, that the fai lure to make such disclosure would be 
reasonably likely to be inconsistent with appl icable Law, (i ii) infom1ing any Person of the existence of the provis ions contained in 
this Section 5.3 or (iv) making any ·'stop, look and listen" communication to the shareholders of the Company pursuant to Rule 14d-9 
(f) under the Exchange Act. 

(f) As used in this Agreement, "Takeover Proposal" shall mean any inquiry, proposal or offer (whether or not in writing) 
from any Person (other than Parent, Merger Sub and any of its Affiliates thereof) to purchase or otherwise acquire, directly or 
indirectly, in a single transaction or series of related transactions, (a) assets of the Company and its Subsidiaries (inc luding secur ities 
of Subsidiaries) that account for 15% or more of the Company's consolidated assets or from wnich 15% or more of the Company's 
revenues or earnings on a consolidated basis are derived or (b) 15% o r more of the outstanding Company Common Stock pursuant to 
a merger, consolidation or other business combination, sale or issuance of shares of capi tal stock. tender offer. share exchange. other 
business combination. recapitalization, liquidation. dissolution or similar transaction involving the Company, in each case other than 
the Merger. 

(g) As used in this Agreement, "Superior Proposal'' shall mean any unsol icited bonafide written Takeover Proposal on 
terms which the Company Board (or a duly authorized committee thereof) determines in good faith, a fter consultation with the 
Company's outside legal counsel and independent financial advisors. to be more favorable to the ho lders of Company Common Stock 
than the Transaction (after taking into account any revisions to the terms of this Agreement that are proposed by Parent pur uam to 
Section 5.3fd)), taking into account, to the extent appl icable, the legal, fmancial, regulatory and other aspects of such proposal and 
this Agreement that the Company Board considers relevant; provided that for purposes of the definition of Superior Proposal, the 
references to "15% .. in the defmition of Takeover Proposal shall be deemed to be references to "50%." 

(h) As used in this Agreemenr. "Company Intervening Event'' means any fact, circumstance. effect, change. event. 
occurrence or development that ( I ) is unknown to or by the Company Board as of the date hereof (or if known, the magnitude or 
material consequences of which were not known by the Company Board as of the date of this Agreement) and (2) becomes known to 
or by the Company Board prior to obtaining the Company Shareholder Approval. 

Section 5.4 Reasonable Best Efforts. 

(a) Subject to the terms and conditions of this Agreement, each of the Company, Parent and Merger Sub shall use its 
respective reasonable best efforts to (i) cause the 
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) 
Transactions to be consummated as soon as practicable, (ii ) make promptly any required submissions and filings under appl icable 
Antitrust Laws or to Governmental Authotities with respect to the Transactions, (iii) cooperate with the other patties and promptly 
furnish information required in connection with such submissions and fi ling to such Governmental Authorities or under such 
Antitrust Laws, (iv) keep the other parties reasonably informed with respect to the status of any such submissions and filings to such 
Governmental Authorities or under Antitrust Laws, including with respect to: (A) the receipt of any non-action, action, clearance, 
consent, approval or waiver, (B) the expiration of any waiting period. (C) the commencement or proposed or threatened 
commencement of any investigation, li tigation or administrative or judicial action or proceeding under Antitmst Laws or other 
applicable Laws, and (D) the nature and s tatus of any objections raised or proposed or threatened to be raised under Antitrust Laws or 
other applicable Laws with respect to the Transactions and (v) obtain all actions or non-actions. approvals, consents, waivers, 
registrations, permits, authorizations and other confirmations from any third parry and/or Govemmental Authority necessary to 
consummate the Transactions as soon as practicable. For purposes hereof. .. Antitmst Laws" means the Shern1an Act, the Clayton Act, 
the HSR Act, the Federal Trade Commission Act, and all applicable foreign Antitrust Laws and all other appl icable Laws issued by a 
Governmental Authority that are designed or intended to prohibit. restrict or regulate actions having the purpose or effect of 
monopolization or restraint of trade or lessening of competition through merger or acquisition. 

(b) In furtherance and not in limitation of the foregoing: (i) each parry hereto agrees to (A) make an appropriate filing of a 
otification and Report Form pursuant to the HSR Act with respect to the T ransactions as soon as reasonably practicable after the 

date hereof (and in any event within twenty-one (2 1) days after the date hereof, unless the parties otherwise agree to a different date), 
(B) supply as soon as practicable any additional information and documentary material that may be requested pursuant to the HSR 
Act and (C) use its reasonable best efforts to take, or cause to be taken, all other actions consistent with this Section 5.4 necessary to 
cause the expiration or termination of the applicable waiting periods under the HSR Act (including any extensions thereof) as soon as 
practicable, and (ii) each parry agrees to (A) make or cause to be made the appropriate filings as soon as practicable with the CUC 
relating to the Merger, (B) supply as soon as practical any additional information and documentary material that may be required or 
requested by the CUC and (C) use its reasonable best efforts to take or cause to be taken all other actions consistent with this 
Section 5.4 as necessary to obta in any necessary approvals, consents, waivers, permits, authorizations or other actions or non-actions 
from the NCUC as soon as practicable. 

(c) The Company. Parent and Merger Sub shall, subject to appl icable Law re lating to the exchange of information : 
(i) promptly notify the other parti es hereto of (and if in writing, furni sh the other parties with copies of) any communication to such 
Person from a Governmental Authority regarding the filings and submissions described in Section 5.4(a) and pernli t the others to 
review and discuss in advance (and to consider in good fai th any comments made by the others in relation to) any proposed written 
response to any comnnmication from a Govemmental Authority regarding the filings and su bmissions described in Section 5.4(a), 
(ii) keep the others reasonably infotmed of any developments, meetings or discussions with any Governmental Authority in respect of 
any fi lings, investigation, or inquiry concerning the Transactions and (i ii) not independently participate in any meeting or discussions 
with a 
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Governmental Authority in respect o f any fil ings. investigation or inquiry concerning the Transactions without giving the other party 
prior notice of such meeting or discussions and, unless prohibited by such Governmental Authority. the opportunity to attend or 
participate; provided. that the parties shall be permitted to redact any correspondence. filing, submis ion or communication to the 
extent such correspondence. filing. submission or communication contains competitively or commercially sensitive information. 
including inforn1ation relating to the valuation of the Transactions. 

(d) In furtherance and not in limitation of the foregoing, but subject to the other terms and conditions of this Section 5.4. 
Parent and Merger Sub agree to take promptly any and all steps necessary to avoid, eliminate or resolve each and every impediment 
and obtain all clearances, consents. approval and waivers under Antitrust Laws or other applicable Laws that may be required by any 
Governmental Authority, so as to enable the parties to close the Transactions as soon as practicable (and in any event no later than 
three (3) Bus iness Days prior to the End Date), including committing to and effecting, by consent decree, ho ld separate orders. trust. 
or otherwise, (i) the sale. license, holding separate or other disposition of assets or businesses of Parent or Company or any of their 
respective Subsidiaries, (ii) terminating, relinquishing, modify ing, or waiving existing relationships. ventures, contractual rights, 
obligations or other arrangements of Parent or Company or thei r respective Subsidiaries and (iii) creating any relationships. ventures, 
contractual rights. obligations or other arrangements of Parent or Company or their respective Subsidiaries (each a "Remedial 
Action"): provided. however, that any Remedial Action may, at the discretion of the Company or Parent, be conditioned upon 
consummation of the Tran actions. 

(c) In furtherance and not in limitation of the foregoing, but subject to the other terms and conditions of this ection 5.4, in 
lhe event that any litigation or other administrative or judic ial action or proceeding is commenced. threatened or is rea onably 
foreseeable challenging any of the Transactions and uch litigation, action or proceeding seeks, or would reasonably be expected to 
seek, to prevent, materially impede or materially delay the consummation of the Transactions. Parent shall use rea on able best efforts 
to take any and all action. including a Remedial Action. to avoid or resolve any such litigation, action o r proceeding as promptly as 
practicable and in any event no later than three (3) Business Days prior to the End Date. In addition. each of the Company, Parent and 
Merger Sub shall cooperate w ith each o ther and use its respective reasonable best efforts to contest, defend and resist any litigation, 
action or proceeding and to have vacated, lifted. reversed or overturned any ruling, decree, judgment, injunction or other order, 
whether temporary, preliminary or permanent. lhat is in effect and that prohibits, prevents. delays, interferes with or restricts 
consummation of the Transactions as promptly as practicable and in any event no later than three (3 ) Business Days prior to the End 
Date. 

(f) From the date hereof until the earlier of the Effective Time and the date this Agreement is tem1inated pursuant to 
Article Vll. neither Parent nor Merger Sub shall, nor hall they permit their respective Subsidiaries to. acquire or agree to acquire any 
rights. assets, business. Person or division thereof (through acquis ition, license. joint venture. collaboration or otherwise), if such 
acquisition, would reasonably be expected to materially increase the risk of not obtaining any applicable clearance. consent. approval 
or waiver under Antitrust Laws or other applicable Laws with re pect to the Transactions. or would rea onably be expected to 
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materially prevent or prohibit or impede. interfere with or delay obtaining any applicable clearance, consent. approval or waiver 
under Antitntst Laws or other applicable laws with respect to the Transactions. 

(g) otwithstanding the obl igations set forth in this Agreement. Parent and its Affiliates hall not be required to. and, 
without the prior written consent of Parent (which consent may be withheld at Parent's sole di cretion) the Company shall not, and 
shall cause its Subsidiaries not to, in connection with obtaining any consent or approval o f any Governmenta l Authority in connection 
with this Agreement or the transactions contemplated hereby, offer or accept, or agree, commit to agree or consent to. any 
undertaking. term. condition, Liabi lity, obligation. commitment, sanction or other measure (including any Remedial Action). that 
constitutes a Burdensome Condition. For purposes of this Agreement, '·Burdensome Condition" shall mean any undertakings, terms, 
conditions, liabilities, obligations. commitments, sanctions or other measures (including any Remedial Action) that, in the aggregate. 
would have or would be reasonably Likely to have, a material adverse effect on the financia l condition, assets, liabilities, businesses or 
results of operations of the Company and its ubsidiaries. taken as a whole. or of Parent and its ubsidiaries, taken as a whole (and 
after giving effect to the Merger such that Parent and its Subsidiaries for this purpose shall be deemed to be a consolidated group of 
entities o f the size and scale of a hypothetica l company that is I 00% of the size and scale of the Company and its Subsidiaries, taken 
as a whole); provided, however. that any such undertakings. terms, conditions. liabi li ties. obligations. commitments. sanctions or 
other measure shall not constitute or be taken into account in determining whether there has been or is uch a material adverse effect 
to the extent such undertakings. terms, conditions, liabilities, obligations. commitments. sanctions or other measures are described in 
Section 1.7. 

(h) Parent hall promptly notify the Company and the Company shall notify Parent of any notice or other communication 
from a ny Governmental Authority alleging that such Governmenta l Authority's consent is or may be required in connection wi th or 
as a condition of the Merger. 

Section 5.5 Public Announcements. The initial press release with respect to the execution of this Agreement shall be a joint 
press release to be reasonably agreed upon by Parent and the Company. Following such initial press release, Parent and the Company 
shall consult with each other before issuing. and give each other the opportunity to review and comment upon, any press release or 
other public statements with respect to the Transactions and shall not issue any such press re lease or make any such public statement 
prior to such consultation, except as such parry may reasonably conclude may be required by applicable Law. court process or by 
obligations pursuant to any listi11g agreement with any national securities exchange or national securit ie quotation system (and then 
only after as much advance notice and consultation as is feasible); provided. however, that the restrictions set forth in this Section 5.5 
shall not apply to any release or public statement (a) made or proposed to be made by the Company in connection with a Takeover 
Proposal. a Superior Proposal or a Company Adverse Recommendation Change or any action taken pursuant thereto, (b) in 
connection with any dispute between the parties regarding this Agreement or the Transactions or (c) not inconsistent in any material 
respects with the prior public d isclosures regarding the Tran ·action . 
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Section 5.6 Access to Information; Confidentialitv. 

(a) From the date hereof until the earlier of the Effective T ime or the date on which this Agreement is terminated in 
accordance with its terms. the Company shall afford to the Parent and its Representatives reasonable access (at Parenfs sole cost and 
expense) during normal business hours and upon reasonable advance notice to the Company 's properties (but excluding for the 
conduct of Phase I or Phase li environmental assessments or testing), books, Contracts and records and the Company shall fumish 
promptly to the other party such information concerning its business and properties as such party may reasonably request (other than 
any publicly available document filed by it pursuant to the requirements of federal or state securities Laws); provided that the Parent 
and its Representatives shall conduct any such activities in such a manner as not to interfere w1reasonably with the business or 
operations of the other party; provided. further. (x) that the Company shall not be obligated to provide such access or information if 
the Company detemlines, in its reasonable j udgment, that doing so would violate applicable Law or a Contract or obligation of 
confidentiality owing to a third party, jeopardize the protection o f the a ttorney-client priv ilege. or expose such party to risk of liability 
for disclosttre of sensitive or personal information (provided that the Company shall use its reasonable best efforts to provide such 
access or info rmation (or as much of it as possible) in a manner that does not result in the events set out in this clause (x)), and (y) the 
conduct of such activities shall be subject to the rights and obligations o f the Company referred to in the final proviso o f the fina l 
sentence of Section 5.4(c) hereof. Until the Effective Time, the information provided will be subject to the terms of the confidentiality 
letter agreement, dated as of October 2, 201 5, between Parent and the Company (as it may be amended from time to time, the 
"Confidentiality Agreement" ). 

(b) If this Agreement is tem1inated pttrsuant to Section 7.1 , the Confidentiality Agreement shall automatically be deemed 
to be amended and restated such that (i) the "Restricted Period" for all purposes of the Confidentiality Agreement shall be the period 
of eighteen ( 18) months from the date of such termination, as if the Parries had never entered into this Agreement, and (ii) the other 
provisions o f the Confidentiality Agreement shall remain in force and effect for a period of two (2) years after such tem1ination, as if 
the parties hereto had never entered into this Agreement. 

Section 5.7 Takeover Laws. If any Takeover Statute or s imi lar statute or regulation becomes applicable to the Transactions, the 
Company and the Company Board will use reasonable best efforts to ensure that such Transactions may be consummated as promptly 
as practicable on the terms contemplated by this Agreement and otherwise to m inimize the effect of such statute or regulation on the 
Transactions. 

Section 5.8 Indemnification and Insurance. 

(a) From and after the Effective Time, Parent sha ll , and shall cause the Surviving Corporation to, (i) indemnify, defend and 
hold harmless each current and former director. o fficer and employee of the Company and any of its Subsidiaries and each person 
who served as a director. offi cer, member, trustee or fiduciary of another corporation, partnership, joint venture, trust, pension or 
other employee benefit plan or enterprise if such service was at the request or for the benefi t of the Company or any of its 
Subsidiaries (each, an "Indemnitee" and, collectively, the "Indemnitees") against all claims, liabili ties, losses, damages, judgments, 
fines. penalties. costs (including amounts paid in settlement or compromise) and expenses 
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(including fees and expenses of legal counsel) in connection with any actual or threatened claim. suit, action, proceeding or 
investigation (whether civil , criminal, administrative or investigative) (each, a "Claim"), whenever asserted, arising out of, relating to 
or in connection with any action or omission relating to thei r position with the Company or its Subsidiaries occurring or al leged to 
have occurred before or at the Effective Time (including any Claim relating in whole or in part to this Agreement or the 
Transactions), to the fullest extent permitted under applicable Law and (ii) assume all obligations of the Company and its Subsidiaries 
to the lndemni tees in respect of limitation of liability, exculpation, indemnification and advancement of expenses as provided in 
(A) the Company Charter Documents and the respective organizational documents of each of the Company's Subsidiaries as 
currently in effect and (B) any indemnitication agreemems with an Indemnitee (but only to the extent such indemnification agreement 
was made available to Parent prior to the date hereof}, which shall in each case survive the Transactions and continue in full force and 
effect to the extent permitted by applicable Law. 

(b) From and after the Effective Time, Parent sha ll , and shall cause the Surviving Corporation to, pay and advance to an 
indemnitee any expenses (including fees and expenses oflegal counsel) in connection with any Claim relating to any acts or 
omissions covered under this Section 5.8 or the enforcement of an Indemnitee's rights under this Section 5.8 as and when incurred to 
the fullest extent permitted under applicable Law, provided that the person to whom expenses are advanced provides an undertaking 
in accordance with applicable Law to repay such expenses if it is ultimately determined by a court of competent jurisdiction that such 
Indemnitee is not entitled to indemnitication for such matter (but only to the extent such repayment is required by applicable Law. the 
Company Charter Documents, applicable organizational document of Subsidiaries of the Company or applicable indemnification 
agreements). 

(c) For a period of six (6) years from the Effecti ve Time, Parent shall cause to be maintained in effect coverage not 
materially less favorable than the coverage provided by the policies of directors ' and officers' liabi lity insurance and fiduciary 
liabil ity insurance in effect as of the date hereof maintained by the Company and its Subsidiaries with respect to matters ar ising on or 
before the Effective T ime either through the Company's existing insurance provider or another provider reasonably selected by 
Parent; provided. however. that. after the Effective Time, Parent shall not be required to pay annual premiums in excess of 300% of 
the annual premium currently paid by the Company in respect of the coverages required to be obtained pursuant hereto, but in such 
case shall purchase as much coverage as reasonably practicable for such amount; provided. fu rther, that in lieu of the foregoing 
insurance coverage, the Company may purchase "tail" insurance coverage, at a cost no greater than the aggregate amount which 
Parent would be required to spend during the six- year period provided for in this Section 5.8(c), that provides coverage not materially 
less favorable than the coverage described above to the insured persons than the directors' and o fficers' liab ility insurance and 
fiduciary liab ility insurance coverage currently maintained by the Company and its Subsidiaries as of the date hereof with respect to 
matters arising on or before the Effective Time. 

(d) The provisions of this Section 5.8 are (i) intended to be for the benefit of: and shall be enforceable by, each Indemnitee, 
his or her hei rs and his or her representatives from and atler the Effective Time, and (ii) in addition to, and not in substitution for or 
limitation of, any other rights to indemnification or contribution that any such Person may have by contract or 
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otherwise. The obl igations of Parent and the Surviving Corporation under this Section 5.8 shall not be tem1inated or modified in such 
a manner as to adversely affect the rights o f any Lndemniree to whom th is Section 5.8 appl ies unless (A) such te rm.i nation or 
modification is required by app licable Law or (B) the a ffected Indemnitee shall have consented in writing to such termination or 
modification (it being expressly agreed that the lndemnirees to whom this Section 5.8 applies shall be third party beneficiaries of this 
Section 5.8). 

(e) In the event that Parent, the Surviving Corporation or any of their respective successors or assigns (i) consolidates with 
or merges into any other Person and is not the continuing or surviving corporation or entity of such consolidation or merger or 
(ii) trans fers or conveys a ll or substantially all of its properties and assets to any Person, then, and in each such case, proper provision 
sha ll be made so that the successors and assigns of Parent and the Surviving Corporation shall assume all of the obligations thereof 
set forth in this Section 5.8. 

Section 5.9 Transaction Litigation. Each of Parent and the Company shall notify the other promptly of the commencement of 
any shareholder litigation relating to this Agreement or the Transactions of which it has received notice ("Transaction Litigation"). 
The Company shall g.ive Parent the opportunity to participate in. but not control, the defense or settlement of any shareholder 
litigation against the Company or any o f its directors or ofticers re lating to th is Agreement or the Transactions, and no such 
settlement of any shareholder litigation shall be agreed to by the Company or any of its Representatives without Parent's prior written 
consent. such consent not to be unreasonably withheld. conditioned or delayed. 

Section 5.10 Section 16. Prior to the Effective Time, each of the Company, Parent and Merger Sub shall take all such steps 
reasonably necessary to cause any dispositions of Company Common Srock (including derivative securities with respect to Company 
Common Srock) directly resulting from the Merger by each individual who will be subject to the reporting requirements of Section 16 
(a) of the Exchange Act with respect to the Company immediately prior to the Effective Time to be exempt under Rule 16b-3 
promulgated under the Exchange Act. 

Section 5.11 Employee Matters. 

(a) Until the later of twelve ( 12) months from the Clos ing Date or December 3 1, 20 17 (the "Continuation Period"), Parent 
shall provide, or shall cause to be provided, to each individual who is employed by the Company or any of its Subsidiaries (including 
the Surviving Corporation and its Subsidiaries) immediate ly prior to the Effective Time (each, a ''Company Emplovee"), annual base 
salary and base wages. annual target bonus opportunities (based on target amounts calculated as an applicable percentage o f annual 
base sa lary tor the bonus opportun ities established for the most recent Company fiscal year commencing before the Effective Time), 
and the ta rget va lue (based on target amounts calculated as an appl icable percentage of annual base salary) of the annual Company 
Performance Share Award granted d uring the most recent Company fisca l year commencing before the Effecti ve Time (wi thout 
tak ing into account any discount to the value of Company Stock for purposes of applying such target value to a long-tem1 incentive 
compensation opportunity granted by Parent) (the ''L TIP Target Amount"), provided that the L TIP Target Amount may be paid in 
cash ra ther than granted in equity, and aggregate employee bene fi ts, in each case, that are no less favorable than such annual base 
salary and base wages. annual target bonus opportuni ties, L TIP Target Amoun ts and 
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aggregate employee benefits provided to the Company Employees immediately prior to the Effective Time. Notwithstanding any 
other provision of this Agreement to the contrary and wi thout limiting the generality of the foregoing. Parent shall or shall cause the 
Surviving Corporation to provide any Company Employee whose employment terminates following the Effective Time and during 
the app licable protected period, as described on Section 5.1 I (b) of the Company Disclosure Schedule, either without ··cause" or for 
'·Good Reason," in each case as defined on Section 5. 11(a) of the Company Disclosure Schedule, with severance benefits no less 
favorable than as set forth on Section 5.11 {a) of the Company Disclosure Schedule. 

(b) For all purposes (including purposes of vesting, eligibi lity to participate and level of benefits, but not for purposes of 
defined benefit pension plan accrual or, for the avoidance of doubt. with respect to the vesting or restoration of any otherwise 
forfeited bene tits accrued prior to the Effective Time under a defined bene tit pension plan maintained by Parent or its Subsidiaries 
(except as required by Law)) under the employee benefit plans of Parent and its Subsidiaries providing benefits to any Company 
Employee after the Effective Time (including the Company Plans) (the ··New Plans"), each Company Employee shall be credited 
with his or her years of service with the Company and its Subsidiaries and their respective predecessors before the Effec tive Time, to 
the same extent as such Company Employee was entitled, before the Effective Time, to credit for such service under any Company 
Plan in which such Company Employee participated or was eligible to participate immediately prior to the Effective Time, provided 
that the foregoing shall not apply to the extent that its application would result in a duplication of benefits with respect to the same 
period of service. Furthermore, to the extent a Company Employee or a "Company Retired Employee" (as defined below) becomes 
eligible to participant in Parent's retiree medical plan, for all purposes (including purposes of vesting. eligibility to participate and 
level of benefits) under the retiree medical plan of Parent and its Subsidiaries. each (x) Company Employee and (y) former employee 
of the Company or any of its Subsidiaries whose employment with the Company or any of its Subsidiaries ended as a result of such 
former employee's retirement and who is eligible to participate in the Company's retiree medical plan as of the Effective Time (the 
"Company Retired Emplovees"), shall be credited with his or her years of service with the Company and its Subsidiaries and their 
respective predecessors before the Effective Time. to the same extent as such Company Employee or Company Retired Employee 
was entitled, immediately before the Effective Time. to credit for such service under the Company's retiree medical plan as of the 
Effective Time. Parent shall, or shall cause an Affi liate to, provide post-retirement medical benefits to Eligible Retirees (as defined 
below) that are no less favorable than those provided (i) under the Company's post-retirement medical program in effect as of 
January I, 2016 (the ''Company's Retiree Health Plan") or (i i) to similarly sintated, as appl icable. employees and retirees who 
participate in the post-retirement programs of Parent or its Subsidiaries (other than the Surviving Corporation). "Eligible Retirees" 
means Company Retired Employees and Company Employees who are or become eligible to participant in the Company's Retiree 
Health Plan as in effect on January I, 2016. In addition, and without limiting the generality of the foregoing, (i) each Company 
Employee shal l be immediately eligible to participate. without any waiting time, in any and all ew Plans to the extent coverage 
under such New Plan is replac ing comparable coverage under a Company Plan in which such Company Employee participated 
immediately before the Effect ive Time (such plans, collectively, the "Old Plans"), and (ii) for purposes of each ew Plan providing 
medical, dental , pharmaceutical and/or vision benefi ts to any Company Employee, Parent shall cause all pre-existing condition 
exclusions and actively-at-work 
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requirements of such ew Plan to be waived for such Company Employee and his or her covered dependents, to the extent such 
conditions were inapplicable or waived under the comparable Old Plans of the Company or it Subsidiaries in which such Company 
Employee participated immediately prior to the Effective Time. Parent hall cause any eligible expenses incurred by any Company 
Employee and his or her covered dependents during the portion of the plan year of the Old Plan ending on the date such Company 
Employee's participation in the corresponding ew Plan begins to be taken into account under such New Plan for purposes of 
satisfying all deductible, coinsurance and maximum out-ot:pocket requirements appl icable to such Company Employee and his or her 
covered dependents for the applicable plan year as if such amounts had been paid in accordance with such New Plan. 

(c) Without limiting the generality of Section 5. 11 (a). from and after the EtTective Time. Parent shall cause the Surviving 
Corporation and its Subsidiaries to assume, honor, and continue all obligations under the Company Plans and compensation and 
severance arrangements and agreements in accordance with their terms as in effect immediately before the Effective Time and the 
Transactions sha ll be deemed to constitute a "change in control," ''change of control", "corporate transaction" or simi lar words to 
such effect under such Company Plans, arrangements or agreements. 

(d) At the Effective Time, Parent shall cause the Surviving Corporation to pay to each Company Employee and each 
Applicable Retired Company Employee a pro-rata portion of any bonus that such Company Employee or Appl icable Reti red 
Company Employee would have been entitled to receive under the Company's Annual [ncentive Plans and any other applicable 
annual bonus plan for the perfo rmance period during which the EtTective Time occurs, consistent with past practice and based on 
achievement of applicable performance cri teria at target level. In addition. to the extent that the Effective Time occurs within 
2.5 months fo llowing the end of a performance period with respect to the A1mual Incentive Plans or any other appl icable annual 
bonus plan. but prior to payment of the bonuses for such completed performance, Parent shall cause the Surviving Corporation to pay 
to each Company Employee, and to each Applicable Retired Company Employee on a prorated basis consistent with past practice, the 
greater of (i) the Company Employee's or Applicable Reti red Company Employee's, as applicable, target bonus for such performance 
period and (ii) the bonus to which the Company Employee or Applicable Retired Company Employee. as applicable. would be 
entitled for such performance period based on actual performance. 

(e) otwitbstanding anything to the contrary herein. the provisions of this Section 5. 11 are solely for the benefit of the 
parties to this Agreement, and no provision of this Section 5. 11 is intended to, or shall , constitute the establishment or adoption of or 
an amendment to any Company Plans for purposes of ERISA or otherwise and no Company Employee or any other individual 
associated therewith shall be regarded for any purpose as a third-party beneficiary of th is Agreement or have the right to enforce the 

- provisions hereof including in respect of continued employment (or resumed employment). Nothing contained herein shall alter the 
at-wi ll employment relationship of any Company Employee. 

( t) Without limiting the generality of the foregoing provisions of this Section 5.11 , the parties hereby agree to take the 
additional actions set f01th in Section 5. 11 (Q of the Company Disclosure Schedule. 
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Section 5.12 Merger Sub and Surviving Corporation. Parent shall take all actions necessary to (a) cause Merger ub and the 
Surviving Corporation to perform promptly their respect ive obligations under this Agreement and (b) cause Merger Sub to 
consummate the Merger on the tem1s and conditions set forth in this Agreement. Prior to the Effective Time, Merger Sub shall not 
engage in any activity of any nature except for activities related to or in furtherance of the Tran action . 

Section 5.13 No Control of Other Partv' s Business. Nothing contained in this Agreement is intended to give Parent or Merger 
Sub, di rectly or indirectly, the right to control or direct the Company's or its Subsidiaries' operations prior to the Effective Time. 
Prior to the Effective Time. the Company shall exerci c. consistent with the terms and conditions of thi Agreement, complete control 
and supervision over its and its Subsidiaries· respective opemtions. 

Section 5.14 Financing Cooperation. 

(a) The Company shall, and shall cause the Subs idiaries of the Company to. (i) provide commercially reasonable assistance 
with the preparation of and any discussions regarding the bus iness, financial statements. projections, and management discussion and 
analysi of the Company and the Subsidiaries of the Company, all for use in connection with any debt fi nancing to be obtained by 
Parent in connection with the Merger (the " Financing''), and (ii) request that its independent accountants provide customary and 
reasonable assistance to Parent in connection wi th provid ing customary comfort letters in connection with the Financing; provided, 
further. that nothing in this Agreement shall require the Company to cause the delivery of ( I) legal opinions or rei iance letters or any 
certificate as to solvency or any other certificate neces ary for the Financing. other than a allowed by the preceding clause (ii). 
(2) any audited financial information or any financial infom1ation prepared in accordance with Regulation S-K or Regulation S-X 
under the Securities Act of 1933, as amended, or any financial information in a form not cus tomar ily prepared by the Company with 
respect to any period or (3) any financial information with respect to a month or fiscal period that has not yet ended or has ended less 
than forty-five (45) day prior to the date of such request. 

(b) Notwi thstanding anything to the contrary conta ined in this Agreement (including this Section 5. 14): (i) nothing in this 
Agreement (including this Section 5.14) shall require any such cooperation to the extent that it would ( I) requi re the Company to pay 
any commi tment or other fees, reimburse any expenses or otherwise incur any liabilities or give any indemni ti es prior to the Closing, 
(2) unreasonably interfere with the ongoing business or operations of the Company or any of the Subsidiaries of the Company, 
(3) requi re the Company or any o f the Subsidiaries of the Company to enter into or approve any agreement or other documentation 
effec tive prior to the Closing or agree to any change or modi fica tion of any existing agreement or other documentation that would be 
effective prior to the Closing. ( 4) require the Company to provide pro forma financial statements or pro forma adjustments reflecting 
the Financing or any description of all or any component of the Financing (i t being understood that the Company shall use reasonable 
best efforts to assist in preparation of pro forma financial adjustments to the extent otherwise relating to the Company and required by 
the Financing), (5) require the Company or the ubsidiaries of the Company to provide pro forma fi nancial statements or pro forma 
adju tments reflecting transactions contemplated or required hereunder (it being understood that the Company shall use reasonable 
best efforts to assist in 
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preparation of pro forma financial adjustments to the extent otherwise re lating to the Company and required by the Financing), or 
(6) require the Company. any of the Subsidiaries of the Company or any of their respective boards of directors (or equivalent bodies) 
to approve or authorize the Financing, and (ii) no action, liabili ty or obligation ( including any obligation to pay any commitment or 
other fees or reimburse any expenses) o f the Company. the ubsidiaries o f the Company. or any of their respective Repre entatives 
under any certificate, agreement. arrangement. document or instrument relating to the Financing shall be effective until the C losing. 

(c) Parent shall (i) promptly reimburse the Company for a ll rea onable and out-of-pocket co ts or expense (inc luding 
reasonable and documented costs and expenses of coun cl and accountants) incurred by the Company the Subs idiarie of the 
Company and any of its or their Representatives in connection with any cooperat ion provided for in this Section 5.1 4, and 
(i i) indemnity and hold harmless the Company. the Subsidiaries o f the Company and any of its and their Representatives against any 
claim, loss, damage, injury. liabil ity, judgment. award, penalty. tine, Tax, cost (including cost of investigation), expense (including 
fees and expenses of counsel and accountants) or settlement payment incurred as a result oC or in connectio n with , any cooperation 
provided for in this Section 5. 14 or the Financing and any in formation used in connection therewith. unless the Company acted in bad 
faith or with gross negligence and other than in the case o f fraud. 

(d) Without limiting the generality of the foregoi ng, promptly following Parent's request. the Company s hall deliver to 
each of the lenders under the Existing lndebtedness (the ·'Existing Loan Lenders'') a notice (an "Existing Loan otice") prepared by 
Parent, in form and substance reasonably acceptable to the Company. notifying each of the Existing Loan Lenders of this Agreement 
and the contemplated Merger. At Parent's election, the Existing Loan 1 otice with respect to one or more of the Existing Loan 
Documents may include a request fo r a con ent. in form and ubstance reasonably acceptable to the Company (an "Exi ting Loan 
Consent" ), to (I) the consummation ofthe Merger and the other transactions contemplated by this Agreement, and (2) certain 
modifications of (or waivers under or other changes to) the Existing Loan Documents: provided. that no such modifications, waivers 
or changes s hall be effective prior to the Effective Time. 

Section 5. 15 Fiscal Year. From the date o f the receipt of the of the Company Shareholder Approval unti l the Effective Time, 
promptly fo llowing Parent's request, the Company sha ll cooperate with Parent to tak e a ll actions reasonably requested by Parent to 
prepare to change the fiscal year of the Company and its Subsidiaries to end on December 31. effective immediately following the 
Effective Time. Parent shal l. promptly upon request by the Company, reimburse the Company for all documented and reasonable out
o f-pocket costs incurred by the Company or an y o f its Subsidiaries in connection with such cooperation under this Section 5. 15. 
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ARTlCLE VI 

CONDITIONS PRECEDENT 

Section 6.1 Conditions to Each Party's Obligation to Effect the Merger. The respective obligations of each party hereto to 
effect the Closing shal l be subject to the satisfaction (or waiver, if permissible under applicable Law) on or prior to the Closing Date 
of the following conditions: 

(a) Company Shareholder Approval. The Company Shareholder Approval shall have been obtained. 

(b) Regulatory Approvals. A ll waiting periods (and any ex tensions thereof) appl icable to the Merger under the HSR Act 
shall have been terminated or shall have expired and the Required Statutory Approvals shall have been obtained at or prior to the 
Effective Tlme (the termination or expiration of such waiting periods and extensions thereof, together with the obtaining of the 
Required Starutory Approvals, the "Regulatory Approvals"). 

(c) No Injunctions. No Law enacted. promulgated, issued, entered. amended or enforced by any Govemmental Authority 
shall be in effect enjoining, restraining. preventing or prohibi ting consummation of the Merger or making the consummation of the 
Merger illegal. 

Section 6.2 Conditions to Obligations of Parent and Merger Sub. The obligations of Parent and Merger Sub to effect the 
Closing are further subject to the satisfaction (or waiver, if permissible under appl icable Law) on or prior to the Closing Date of the 
following conditions: 

(a) Representations and Wammties. (i) Each of the representations and warranties of the Company set forth in this 
Agreement (other than the representations and warran ties of the Company set forth in Section 3.2(a), Section 3.2(b), Section 3.3(a), 
Section 3.6(b) and Section 3. 19) shall be true and correct (without giving effect to any limi tation as to "materiality" or " Company 
Material Adverse Effect" set forth therein), except where the fai lure to be true and correct has not had or would not reasonably be 
expected to have, individual ly or in the aggregate, a Company Material Adverse Effect; (ii) each of the representations and warranties 
of the Company set forth in Section 3.2(a), Section 3.2(b), Section 3.3(a) and Section 3. 19 shall be true and correct in all material 
respects; and (iii) the representations and warranties et fo rth in Section 3.6(b) shall be true and correct in all respects; in the case of 
each of clause (i), (ii) and (iii). as of the Effective Time as though made at and as of the Effective Time (except to the extent that such 
representation and warranty is expressly made as of a specified date, in which case such representation and warranty shall be true and 
correct as of such specific date). 

(b) Performance of Covenants and Agreements of the Company. The Company shall have performed in all material 
respects all covenants and agreements required to be performed by it under this Agreement at or prior to the Closing Date. 

(c) Officer' s Certificate. Paren t shall have received a certificate signed on behalf of the Company by an executive officer 
of the Company certifying the satisfaction by the Company of the conditions set forth in Section 6.2(a) and Section 6.2(b). 
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(d) Absence of Company Material Adverse Eft"ect. Since the date of th is Agreement, no circumstance. change. event, 
development, occurrence or effect that. individually or in the aggregate. has had or would reasonably be expected to have a Company 
Material Adverse Effect. shall have occurred and be continuing. 

(e) Absence of Burdensome Effect. The Regulatory Approvals shal l not impose or require any undertakings. terms, 
conditions. liabilities, obl igations, commitments or sanctions, or any structural or remedial actions (including any Remedial Actions), 
that constitute a Burdensome Condition. 

Section 6.3 Conditions to Obligations of the Compa ny. The obligation of the Company to effect the Closing is further subject 
to the satisfact ion (or waiver. if permissible under applicable Law) on or prior to the Closi ng Date of the following conditions: 

(a) Representations and Warranties. The representations and warranties of Parent and Merger Sub set forth in this 
Agreement shall be true and correct (without giving effect to any limitation as to " materiality" or "Parent Material Adverse Effect" 
set forth therein) as of the Effective Time with the same effect as though made on and as of the Effective Time (except to the extent 
that such representation and warranty expressly speaks as of an earlier date. in which case such repre entation and warranty shall be 
true and correct as of such earlier date), except where the fail ure to be true and correct has not bad and would not reasonably be 
expected to have a Parent Material Adverse Effect. 

(b) Performance of Covenants and Agreements of Parent and Merger Sub. Parent and Merger Sub shall have performed in 
all material respects all covenants and agreements required to be performed by them under this Agreement at or prior to the Closing 
Date. 

(c) Officer' Certificate. The Company shall have received a certificate signed on behalf of Parent by an executive officer 
of Parent certifying the satisfaction by Parent and Merger Sub of the conditions set forth in Section 6.3(a) and Section 6.3(b). 

cction 6.4 Frustration of Closing Conditions. one of the Company. Parent or Merger Sub may rely on the failure of any 
condition set forth in Section 6. 1, Section 6.2 or ecrion 6.3, as the case may be, to be satisfied if such failure was cau ed by such 
party's failure to use its reasonable best efforts to consummate th~ Merger and the other Transactions or due to the fai lure of such 
par1y to perform any of its other obligations under this Agreement. 

ART ICLE VII 
TERM INATION 

ection 7.1 Termination. This Agreement may be tem1inatcd and the Transactions abandoned at any time prior to the Effective 
Time: 

(a) by the mutual written consent of the Company and Parent~ or 
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(b) by either of the Company or Parent: 

( i) if the Merger shall not have been consummated on or before October 3 1. 2016 ( the ··End Date"): provided that if, 
prior to the End Date. all of the conditions to the Closing set fonh in Article V1 have been satisfied or waived. as 
applicable. or hall then be capable of being satis fied (except for any condi tion et forth in Section 6. l(b), Section 6.1{c) or 
Section 6.2(e)), either the Company or Parent may, prior to 5:00p.m. Charlotte, orth Carolina time on the End Date, 
extend the End Date to a date that is not later than s ix (6) months after the End Date (and if so extended. such later date 
shal l then, for all purposes under this Agreement, be the ·'End Date .. ): provided, further, tha t nei ther the Company nor 
Parent may terminate this Agreement or extend the End Date pursuant to this Section 7.1(b)(i) i f it (or, in the case of 
Parent, Merger Sub) is in breach of any of its covenants or agreements and such breach has primarily caused or resulted in 
either (I ) the fai lure to satisfy the conditions to its ob ligations to consummate the Closing set fo rth in Article V1 prior to 
the End Date or (2) the fai lure of the Clo ing to have occurred prior to the End Date: 

(ii) if any Law having the effect set forth in Section 6.1 (c) shall not have been reversed, stayed, enjoined. set aside. 
annulled or suspended and sha ll be in full force a nd effect and. in the case of any ruling. decree, judgmen4 injunction or 
order of any Governmental Authori ty (each, a ''Restra int"), shall have become final and non-appealable; provided, 
however. that the right to terminate this Agreement under thi Section 7. 1{b)(ii) shall not be avai lable to a party if the 
issuance of such final, non-appealable Restraint was primarily due to the failure of such party to perform any of its 
obligations under this Agreement, including under Section 5.4: 

(iii) the Company Shareholder Approval is not obtained at the Company Shareholders Meeting duly convened (unless 
such Company Shareholders Meeting bas been adjourned, in which case a t the final adjournment thereof): or 

(c) by Parent: 

( i) if the Company shall have breached or fai led to perform any of its representations. warranties, covenants or 
agreements set forth in this Agreement, which breach or failure to perforn1 (A) would give rise to the tai lure of a condition 
set forth in Section 6.2(a) or Section 6.2Cbl. res pectively. and (8 ) cannot be cured by the Company by the End Date or, if 
capable of being cured, shall not have been cured within thirty (30) calendar days following receipt of wri tten notice from 
the Parent stating the Parent's intention to tern1inate this Agreement pursuant to this Section 7. l(c)(i) and the basis for such 
tern1ination; provided that Parent hall not have the right to te rminate this Agreement pursuant to this Section 7.1 (c)(i) if it 
or Merger Sub is then in materia l breach of any of its representations. waJTanties, covenants or other agreements 
hereunder; or 

(ii) if the Company Board (or a duly authorized committee thereof) shall have effected a Company Adverse 
Recommendation Change; provided, however, tha t Parent shall not have the right to terminate this Agreement under this 
Section 7.1 (c)(ii) if the Company Shareholder Approval shall have been obtained: or 
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(d) by the Company: 

(i) if Parent or Merger Sub shall have breached or failed to perform any of its representations, warranties, covenants 
or agreements set forth in this Agreement which breach or failure to perfom1 (A) would give rise to the failure of a 
condition set forth in Section 6.3(a) or Section 6.3(b). respectively. and (B) carmot be cured by Parent or Merger Sub by 
the End Date or, if capable of being cured. shall not have been cured within thirty (30) calendar days fo llowing receipt of 
written notice from the Company stating the Company' intention to terminate this Agreement pursuant lO this Section 7. 1 
lllli.i). and the basis for such termination; provided that. Company shall not have the right to terminate th is Agreement 
pursuant to this Section 7. 1 (d)(i) if it is then in material breach of any of its representations, warranties. covenants or other 
agreements hereunder; or 

(ii) prior to the receipt o f the Company Shareholder Approval, if the Company Board hall have effected a Company 
Adverse Recommendation Change with respect to a Superior Proposal in accordance with Section 5.3 and shall have 
approved. and concurrently with the termination hereunder, the Company shall have entered into, a Company Acqui ition 
Agreement providing for the implementation of such Superior Proposal; provided that such tem1ination pursuant to this 
Section 7.1 (d)(ii) shall not be effective and the Company shall not enter into any such Company Acquisition Agreement. 
unle the Company has paid the Company Tem1inarion Fee to Parent or causes the Company Tem1ination Fee to be paid 
to Parent substantially concurrently with such termination in accordance with Section 7.3; (provided that Parent shall have 
provided wiring in tructions for such payment or. if not, then such payment shall be paid promptly following delivery of 
uch instructions). 

Section 7.2 Effect of Termination. In the event of the termination of this Agreement as provided in Section 7.1 , written notice 
thereof hall be given to the other pany or parties. pecifying the provis ion hereof pursuant to which such termination is made, and 
this Agreement shall forthwith become null and void and have no funher force or effect (other than Section 5.6(b), Section 7.2 and 
Section 7.3, and Article VITI. all of which shall survive termination of this Agreement), and there shall be no liability on the pan of 
Parent, Merger Sub or the Company or their respective directors. officers. other Representative or Affiliates, whether arising before 
or after such termination, based on, mising out of or relating to this Agreement or the negotiation, execution, performance or subject 
matter hereof (whether in contract or in tort o r otherwise. or whether at law (including at common law o r by statute) or in equity); 
provided. however, that. ubject to Section 7.3 (including the limi tations on liability contained therein). no party shall be relieved or 
released from any liabi lities or damages arising out o f any willful and material breach of this Agreement prior to such tem1ination that 
gave rise to the failure of a condition set forth in Anicle VI. The Confidentiality Agreement hall survive in accordance wi th its terms 
following termination of this Agreement. Without limit ing the meaning of a wi ll ful and material breach. the parties acknowledge and 
agree that any fai lure by a party hereto to consummate the Merger and the other transactions contemplated hereby after the applicable 
conditions to the Closing set forth in Article VI have been satis fied or waived (except for those condition that by thei r nature are to 
be satis fied at the Closing. which conditions would be capable of being atisfied at the time of such failure to consummate the 
Merger) shall constitute a willful and material breach of this Agreement. 
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Section 7.3 Companv Termination Fee; Parent Termination Fee. 

(a) ln lhe event lhat lhis Agreement is tem1inated by lhe Company pursuant to Section 7.1 (dXiil, tbe Company s hall pay or 
cause to be paid as directed by Parent lhe Company Tem1ination Fee substantially concurrently wilh the tem1ination of lhis 
Agreement. 

(b) In the event lhat lhis Agreement is terminated by Parent pursuant to Section 7.1(c)(iil, lhe Company shall pay or cause 
to be paid as directed by Parent lhe Company Termination Fcc within two (2) Business Days of such termination. 

(c) In the event that (i) this Agreement is tetm inated (A) by Parent or the Company pursuant to Section 7. 1 (b)(i) or 
Section 7. 1 (b)(iiil or (B) by Parent pursuant to ection 7.1 (c)(i) (solely with respect to a breach or failure to perfom1 a covenant). 
(ii) a Takeover Proposal shall have been publicly disclosed or made to the Company after the date hereof(x) in the case of 
termination pursuant to Sect ion 7.1 (b)(i) or Section 7. 1 (c)(i), prior to the date of such tem1ination. or (y) in the case of tennination 
pur uam to Section 7.1 {b)(iii), prior to lhe date of lhe Company Shareholder Meeting, and (iii) w ithin twelve ( 12) monlhs of the date 
this Agreement is terminated. the Company enters into a Company Acquisition Agreement which is subsequently consummated or 
consummates a Takeover Proposal (provided that for purpose of clause (iii) of lhis Section 7.3(c), the references to .. 15o/o in lhe 
definition of Takeover Proposal shall be deemed to be references to "50% .'), then the Company shall pay or cause to be paid as 
directed by Parent the Company Termination Fee on the date of consummation of such transaction. 

(d) For purposes of this Agreement, .. Company Termination Fee" shall mean an amount equal to $125,000,000 in cash. 

(e) Parent shall pay to the Company a fee of $250.000.000 in cash (lhe ·'Parent Termination Fee") if each of lhe following 
clau es (i), (ii) and (iii) of this Section 7.3(e) is true: 

(i) th is Agreement is terminated by Parent or the Company: 

(A) pursuant to Section 7 . I (b)(i) and, at lhe time of uch termination, any of the condi tions set forth in 
Section 6. 1 (b) or Section 6.l(c) (in the case of ection 6.1 (c), if and only if the applicable Restraint giving rise to 
termination ari es in connection with lhe Regulatory Approvals), shall have not been satisfi..:d; or 

(B) pursuant to Section 7.1(b)(i il. (if, and only if. the applicable Restraint giving rise to such tem1ination arises 
in connection with the Regulatory Approvals) ; or 

(i i) this Agreement is terminated by the Company pur uant to Section 7. 1 (d)(i) because of a fa ilure by Parent or 
Merger Sub to comply with its obligations under Section 5.4; and 

(iii) at the time of uch termination. lhe condi tions to the C losing set forth in ection 6.1 (a) and ection 6.2 (other 
than Section 6.2(c) and Section 6.2(e)) shall have been satis fied or waived (except for any uch conditions that have not 
been sati tied as a result of a breach by Parent or Merger Sub of its respective obligations under this Agreement). 
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Parent shall pay the Parent Termination Fee to the Company (to an accoun t designated in writing by the Company) no later than three 
(3) Business Days after the date of the applicable term ination. 

(f) otwithstanding the foregoing. in no event shall the Company be required to pay the Company Tennination Fee on 
more than one occasion. orwithstanding anything to the contrary in this Agreement, the parties agree that if th is Agreement is 
terminated under circumstances in which the Company is obligated to pay the Company Termination Fee under this Section 7.3 and 
the Company Termina tion Fee is paid, the payment of the Company Termination Fee shall be the sole and exclusive remedy available 
to Parent and Merger ub with respect to this Agreement and the Transactions. and, upon payment of the Company Termination Fee 
pursuant to this Section 7.3, the Company (and the Company's Affil iates and its and their respective directors, officers, employees, 
shareholders and other Representatives) shall have no furthe r liabil ity with respect to this Agreement or the Transactions to Parent, 
Merger Sub or any of their respective Affiliates or Representatives; provided, that regardless of whether the Company pays or is 
obligated to pay the Company Termination Fee, nothing in this Section 7.3(0 shall re lease the Company from liabili ty for a willful 
and materia l breach of this Agreement. In no event shall Parent be required to pay the Parent Termination Fee on more than one 
occasion. otwithstanding anything to the contrary in this Agreement, the parties agree that if this Agreement is terminated under 
circumstances in which Parent is obligated to pay the Parent Termination Fee under this Section 7.3 and the Parent Termination Fee is 
paid, the payment of the Parent Tennination Fee shall be the sole and exclus ive remedy available to the Company with re pect to this 
Agreement and the Transactions. and, upon payment o f the Parent Termination Fee pursuant to this Section 7.3, Parent , Merger Sub 
and the Persons providing the Financing (the "Financing Parties") (and Parent's, Merger Sub's and the Financing Parties' Affiliates 
and their respective directors, officers, employees, hareholders and other Representatives) shal l have no further liability wi th respect 
to this Agreement or the Tran actions to the Company or any of their respective A ffiliates or Representatives; provided, that 
rega rdless of whether Parent pays or is obligated to pay the Parent Termination Fee, nothing in this Section 7.3(0 shall release Parent 
from liability for a willful and material breach of this Agreement. 

(g) Any amount that becomes payable pursuant to Secrion 7.3 s hall be paid by wire trans fer of immediately available funds 
to an account designated by Parent or the Company. as appl icable, and shall be reduced by any amounts required to be deducted or 
withheld therefrom under applicable Law in respect of Taxes. 

ARTlCLE Vlll 
MJSCELLANEOUS 

Section 8.1 No urvival of Representations and Warranties. o ne of the representations and warranties in this Agreement or 
in any instrument delivered pursuant to thi s Agreement shall s urvive the Effective Time and all rights, claims and causes of action 
(whether 
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in contract or in tort or otherwise, or whether at Law (including at common law or by statute) or in equity) with respect thereto shall 
terminate at, the Effective Time. This Section 8.1 shall not limit any covenant or agreement of the parties that by its terms 
contemplates performance in whole or in part after the Effective Time. The Confi dential ity Agreement shall (a) survive termination 
of th is Agreement in accordance with its terms and (b) terminate as of the Effective Time. 

Section 8.2 Fees and Expenses. Except as otherwise provided in Section 5.8 and Section 7.3, whether or not the Transactions 
are consummated, all fees and expenses incurred in connection with the Transactions and this Agreement shall be paid by the patty 
incurring or required to incur such fees or expenses. 

Section 8.3 Amendment or Supplement. At any time prior to the Effective Time, this Agreement may be amended or 
supplemented in any and all respects. whether before or after receipt of the Company Shareholder Approval, by written agreement of 
the parties hereto and del ivered by duly authorized officers of the respective parties; provided. however, that (a) following receipt of 
the Company Shareholder Approval, there shall be no amendment or change to the provisions hereof which by Law would requi re 
further approval by the shareholders of the Company without such approval and (b) after the Effective Time, this Agreement may not 
be amended or supplemented in any respect. 

Section 8.4 Waiver . At any time prior to the Effective Time, any party may, subject to appl icable Law, (a) waive any 
inaccuracies in the representations and warranties of any other party hereto, (b) extend the time for the perfotmance of any of the 
obligations or acts of any other party hereto or (c) waive compliance by the other party wi th any of the agreeme nts contained herein 
or, except as otherwise provided herein, waive any of such party's condi tions. otwithstanding the foregoing, no fai lure or delay by 
the Company, Parent or Merger Sub in exercising any right hereunder shall operate as a waiver thereof nor shall any single or partial 
exercise thereof preclude any other or further exercise thereof or the exercise of any other right hereunder. Any agreement on the part 
of a party hereto to any such extension or waiver shall be va lid only if set forth in an instrument in writing signed on behalf of such 
party. 

Section 8.5 Assignment. either this Agreement nor any of the rights. interests or obligations hereunder shal l be assigned, in 
whole or in part, by operation of Law or otherwise. by any of the parties without the prior written consent of the other parties. Subject 
to the preceding sentence. this Agreement sha ll be binding upon, inure to the benefit of, and be enforceable by, the parties hereto and 
their respective successors and pennitted assigns. Any purported assignment not permitted under this Section shall be null and void. 

Section 8.6 Counterparts. This Agreement may be executed in counterparts (each of which shall be deemed to be an original 
but all of which taken together shall constitute one and the same agreement) and shall become effective when one or more 
counterparts have been signed by each of the parties and de livered (by electronic communication. facs imile or otherwise) to the o ther 
parties. 

Section 8.7 Entire Agreement; Third-Partv Beneficiaries. This Agreement, including the Company Disc losure Schedule, and 
the exhibits hereto, together with the other 
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instruments referred to herein, including the Confidential ity Agreement (a) constitute the enti re agreement, and supersede all other 
prior agreements and understandings, both written and oral, among the parties. or any of them. with respect to the subject matter 
hereof and thereof and (b) except for (i) the rights of the Company's shareholders and holders of Company RSUs and Company 
Performance Share Awa rds to receive the Merger Consideration and payments pursuant to Article II , respectively, after the Effective 
Time, (i i) the right of the Company, on beha lf of its shareholders, to pursue damages in the event of Parent or Merger Sub's will fi.tl 
and material breach of this Agreement, in which event the damages recoverable by the Company for itself and on behalf of its 
shareholders (without duplication) hall be determined by reference to the total amount that would have been recoverable by the 
holders of the Company Common Stock (including. "'lost premium., and time value of money) if all such holders brought an action 
against Parent and Merger Sub and were recognized as intended third party beneficiaries hereunder, which right is hereby 
acknowledged and agreed by Parent and Merger Sub, and (iii) the provisions of Section 5.8, is not intended to and shall not confer 
upon any Person other than the parties hereto any rights or remedies hereunder. Each of Parent, Merger Sub, and the Company hereby 
acknowledges and agrees that, except fo r the representations and warranties conta ined in this Agreement (as modified by the 
Company Disclosure Schedule, in the case of the repre entations and warranties of the Company), none of them, or any of their 
respective Affi liates or Representatives, or any other Person acting on behalf of any of them, makes, and none of them or any of their 
respective Representatives relies on or has been induced by any other representations, warranties, information (including estimates. 
projections, forecasts and other forward-looking information, business plans and cost-related plan information) or inducements, and 
each of the patties to this Agreement, on behalf of itself, its Affil iates, and its and their respective Representatives, hereby disclaims 
any other representations. warranties or inducements, express or implied, as to the accuracy or completeness of any information, 
made by, or made available by. itself, any of its Affiliates or any of its or their respec tive Representatives, with respect to, or in 
connection with, the negotiation. execution or delivery of th is Agreement or the Transactions contemplated hereby. notwithstanding 
the delivery or disclosure to the other or the other's Re presentatives of any documentation or other information with respect to any 
one or more of the foregoing. 

Section 8.8 Governing Law; Jurisdiction. 

(a) This Agreement sha ll be governed by, and construed in accordance with. the laws of the State of Delaware. without 
giving effect to any choice or conflic t of laws provision or rule (whether of the State of Delaware or any other jurisdiction) that would 
cause the appl ication of the Laws of any jurisdiction other than the State of Delaware, except that matters related to the fiduciary 
obligations of the Company Board sha ll be governed by the laws of the State of orth Carolina. 

(b) Each ofthe parties (i) irrevocably submits itself to the personal j urisdiction of each state or federal court s itting in the 
State ofDelaware. as well as to the jurisdiction of all courts to which an appeal may be taken from such courts, in any suit, action or 
proceeding aris ing out of or relating to this Agreement or any of the transactions contemplated herein, (ii) agrees that every such suit, 
action or proceeding shall be brought, heard and determ ined exclusively in the Court of Chancery of the State of Delaware (provided 
that. in the event subject matter jurisdiction is unava ilable in or decl ined by the Court of Chancery, then all 
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uch c laims hall be brought. heard and determined exclusively in any other state or federal court ining in the tate of Delaware). 
(iii) agrees that it shall not anempt to deny or defeat uch personal jurisdiction by motion or other request for leave from such court, 
(iv) agrees not to bring any suit, action or proceeding aris ing out of or relating to this Agreement or any of the transactions 
contemplated herein in any other court, and (v) waives any defense of inconvenient forum to the maintenance of any suit, action or 
proceeding so brought. 

(c) Each party irrevocably consents to the service of process outside the territorial jurisdiction of the courts referred to in 
this Section 8.8 in any such action or proceeding by mailing copies thereof by registered or certified United States mail. postage 
prepaid, rerum receipt requested, to its address as specified in or pur uant to this Article VII I. However, the foregoing shall not limit 
the right of a party to effect service of process on the other party by any other legally available method. 

Section 8.9 Specific Enforcement. 

(a) The parties agree that immediate, extensive and irreparable damage would occur for which monetary damages would 
not be an adequate remedy in the event that any of the provisions of this Agreement are not performed in accordance with their 
specific terms or are otherwise breached. Accordingly. the parties agree that. if for any reason Parent, Merger Sub or the Company 
shall have fai led to perform its obligations under this Agreement or otherwise breached this Agreement, then the party eeking to 
enforce this Agreement against such nonperforming party under this Agreement sha ll be entitled to specific perfo rmance and the 
issuance of immediate injunct ive and other equitable relief without the necessity of proving the inadequacy of money damages as a 
remedy. and the parties further agree to waive any requirement tor the securing or post ing of any bond in connection with the 
obtaining of any such injunctive or other equitable relief. this being in addition to and not in limitation of any other remedy to which 
they are entitled at Law or in equity. If any party hereto brings any Claim to enforce specifically the performance of the terms and 
provisions of this Agreement when expressly available to such party pursuant to the terms of this Agreement, then, notwithstanding 
anything to the contrary herein, the End Date shall automatically be extended by the period of time between the commencement of 
uch Claim and ten (I 0) Business Days following the date on which such Clai m is fully and finally resolved. 

Section 8.10 WAIVER OF JURY TRIAL. Each party hereto hereby waives, to the fullest extent permitted by applicable Law, 
any right it may have to a trial by j ury in respect of any suit, action or other proceeding aris ing out of this Agreement or the 
Transactions. Each Party (a) certities that no representative, agent or attorney of any other party has represented, expressly or 
otherwise, that such party would not, in the event of any action. suit or proceeding, seek to enforce the foregoing waiver and 
(b) acknowledges that it and the other Parties have been induced to enter into this Agreement by, among other things, the murual 
waiver and certifications in this Section 8.1 0. 
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Section 8.11 Notices. All notices, requests and other communication · to any party hereunder shall be in writing and shall be 
deemed given if delivered personally, facsimiled (which is confirmed) or sent by overn ight courier (providing proof of delivery) to 
the parties at the followi ng addresses: 

If to Parent or Merger Sub, to: 

Duke Energy Corporation 
550 South Tryon Street, DEC-45A 
Charlotte, onh Carolina 28202 
Attention: Greer Mendelow, Deputy General Counsel 
Facsimile: (980) 373-9962 

with a copy (which shall not consti tute notice) to: 

Sidley Austin LLP 
One outh Dearborn 
Chicago, Illinois 60603 
Attention: Thomas A. Cole 

!mad I. Qasim 
Facsimile: (312) 853-7036 

If to the Company, to: 

Piedmont 1 atural Gas Company, Inc. 
4720 Piedmont Row Drive 
Charlotte, onh Carolina 282 10 
Attention: Thomas E. Skains, Jane R. Lewis-Raymond 
Facs imile: (704) 73 1-4099 

with a copy (which shall not constitute notice) to: 

Kirkland & Ell is LLP 
655 Fifteenth Street, .W., Sui te 1200 
Washington, D.C. 20005 
Attention: George P. Stamas 
Facs imile: (202) 879-5200 

or such other address or facsimile number as uch party may hereafter specify by like notice to the other pan·ies hereto. Al l such 
notices, requests and other communications hall be deemed received on the date of receipt by the recipient thereof if received prior 
to 5 p.m. in the place of receipt and such day is a Business Day in the place of receipt. Otherwise. any such notice, request or 
communication sha ll be deemed not to have been received until the nex t succeeding Business Day in the place of receipt. 

Section 8.12 Se\'erability. If any term or other provision of this Agreement is determined by a coun of competent jurisdiction to 
be invalid, illegal or incapable of being enforced by any rule of law or public policy, al l other terms, provisions and conditions of this 
Agreement sha llnevertbeles remain in fu ll force and effect. Upon such determination that any term o r o ther provision is invalid, 
illegal or incapable of being enforced. the panics hereto shal l negotiate in good fa ith to modify this Agreement so as to cfl'ect the 
original intent of the parties as closely as possible to the fu llest extent permitted by applicable law in an acceptable manner to the end 
that the Transactions are ful fi lled to the extent possible. 
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Section 8.13 Definitions. As used in this Agreement, the following terms shall have the meanings ascribed to them below: 

"Acceptable Confidentiality Agreement" shall mean a confidentialiry agreement (which need not prohibit the making of a 
Takeover Proposal) that conta ins provisions that are not materially less favorable in the aggregate to the Company than those 
contained in the Confidentia liry Agreement. 

"Advisory Board" shall have the meaning set forth in Section 1.7. 

"Affiliate" shall mean, as to any Person. any other Person that, di rect ly or indirectly, controls, or is controlled by, or is under 
common control with. such Person. For thi purpose, "control" (including, with its correlative meanings. "controlled by" and ·'under 
common control with") shall mean the possession. directly or indirectly. of the power to direct or cause the direction of management 
or policies of a Person, whether through the ownership of securities or partnership o r other ownership interests, by contract or 
otherwise. 

"Agreement" shall have the meaning set forth in the Preamble. 

"Annual Incentive Plans" shall mean the Company's Sho11-Term lneentive Plan and the Company's Mission, Values and 
Performance Plan . 

.. Antitntst Laws" shall have the meaning set forth in Section 5.4(a) . 

.. Applicable Retired Company Emplovee" shall mean an individual who was employed by the Company or any of its 
Subsidiaries (i) at any time during the performance period under the Company Stock Plan. Annual Incentive Plans, and any other 
applicable bonus plan during which the Effective Time occurs, or (ii) at any time during the performance period under the Company 
Stock Plan. Annual Incentive Plans. and any other app licable bonus plan that was completed prior to the Effective T ime. bur with 
respect to which Company Perf01mance Share Awards have not been settled or bonuses have not been paid, as applicable, as of the 
Effective Time, but who in each case is no longer employed by the Company or any of its Subs idiaries as of the Effective Time due to 
such individual's retirement in accordance with Company policy. 

"Articles of Merger" shall have the meaning set forth in Section 1.3. 

·'Balance Sheet Date" shall have the meaning set forth in Section 3.5(d). 

··Bankruptcy and Equity Exception" sha ll have the meaning set fonh in Section 3.3(a). 

"Book-Entry Shares" shall have the meaning ser forth in Section 2. 1 (c). 

"Burdensome Condition" shall have the meaning set forth in Section 5.4(g). 

" Business Day" shall mean a day except a Saturday, a Sunday or other day on which the SEC or banks in the cities of Charlotte, 
onh Carolina or ew York, ew York are authorized or required by Law to be closed. 

A-52 



.. Certi ficate" shall have the meaning set forth in Section 2.1 (c). 

··claim'' shall have the meaning set forth in Section 5.8(a). 

''Clayton Act" shall mean the Clayton Act of 1914. 

"Closing" shall have the meaning set forth in Section I .2. 

"Closing Date" shall have the meaning set forth in Section I .2. 

"Code" shall have the meaning set forth in Section 2.2(g). 

"Company" shall have the meaning set forth in the Preamble. 

·'Company Adverse Recommendation Change'' shall have the meaning set forth in Section 5.3(c). 

"Company Acquisition Agreement" shall have the meaning set forth in Section 5.3(c). 

"Companv Board" hall have tbe meaning set forth in the recitals. 

·'Company Board Recommendation" shall have the meaning set forth in Section 3.3(a). 

"Company Charter Documents" shall have the meaning set forth in Section 1.5. 

··companv Common Stock" shal l have the meaning set forth in Section 2. I . 

··company Disclosure Schedule" shall have the meaning set forth in the Article III Preamble. 

·'Company Employee" shall have tbc meaning set forth in Section 5. 11 (a). 

··companv ESPP" shall mean the Company Employee Stock Purchase Plan, amended and restated as of April I. 2009. as 
amended from time to time. 

··company Financ ial Advi or" shall have the meaning set forth in Section 3. 18. 

"Company Intervening Event" shall have the meaning set forth in Section 5.3(h). 

··company Joint Venrure'' shall mean any Joint Venrure of the Company. 

"Company Material Adverse Effect" shall mean any circumstance, change, event, development, occurrence or effect that (a) has. 
individually or in the aggregate. a material adverse effect on the bu ine s, properties, assets, result of operations or financial 
condition of the Company and its Subsidiaries taken as a whole; provided that no circumstance. change, event , development, 
occurrence or c fTcct. directly or indirectly. arising out of, resu lting from or relating to the following. individually or in the aggregate, 
shall constirute or be taken into account in determining whether a Company Material Adverse Effect has occurred: (i) any condition, 
change, event, occurrence or effect in any of the industr ies or markets in which the 

A-53 



Company or its Subsidiaries operates, including natural gas distribution or transmission industries (including, in each ca e, any 
changes in the operations thereof or with respect to system-wide changes or developments in natural gas transmission or distribution 
systems); (i i) any enactment of, change in , or change in interpretation of, any Law or GAAP or governmental pol icy: (iii) general 
economic, regulatory or pol itical conditions (or changes therein) or conditions (or changes therein) in the fi nancial. cred it or ecurities 
markets (including change in interest or currency exchange rates) in any country or region in which the Company or any of its 
Subsidiaries conducts business; (iv) any change in the price of natura l gas or any other raw material , minera l or commodity used or 
sold by the Company or any of its Subsidiaries or in the cost of hedges relating to such prices. any change in the price of interstate 
natural gas transportation ervices or any change in customer usage panern or customer selection of third-party suppl iers for natural 
ga : (v) any acts of God. natural disasters, terrorism. arn1ed hostilities. abotage. war or any escalation or worsening of acts of 
terrorism, armed hosti lities or war; (vi) the announcement. pendency of or performance of the Transactions, including by reason of 
the identity of Parent or any communication by Parent regarding the plans or intentions of Parent with respect to the conduct of the 
business of the Company or any of it Subsidiarie and including the impact of any of the foregoing on any relationships, contractual 
or otherwise, with customers, suppl iers, distributors, collaboration partners. joint venture partners, employees or regulators: (vii) any 
action taken by the Company or any of its Subsidiaries that is required or expressly permitted by the terms of this Agreement or with 
the consent or at the direction of Parent or Merger Sub: (viii) any change in the market price. or change in trading volume. of the 
capital stock of the Company (it being understood that the facts or occurrences giving rise or contributing to such change shall be 
taken into account in determining whether there has been a Company Material Adverse Effect); (ix) any fai lure by the Company or its 
Subsidiaries to meet internal. analysts' or other earnings estimates or financial projections or forecasts for any period, or any changes 
in credit ratings and any changes in any analy ts recommendations or ratings with respect to the Company or any of its Subsidiaries 
(i t being understood that the underlying fac ts or occurrences giving rise to such fa ilure shall be taken into account in determining 
whether there has been a Company Material Adverse Effect if not otherwise falling with in any of the exceptions set forth in clauses 
(a)(i) through (a)( viii) o r (a)(x) through (a)(xi) of this proviso); (x) any fact. circumstance, effect. change. event or development that 
results from any shutdown or suspension of operations at any th ird-party facilities from which the Company or any of its Subsidiaries 
obtains natural gas (excluding the Company Joint Ventures); (xi) any pending, initiated or threatened Transaction Litigation, in each 
case to the extent, in each of clauses (i) through (v), that such change, event, occurrence or effect does not affect the Company and its 
Subsid iaries, taken as a whole. in a materially disproportionate manner relative to other similarly situated participants in the business 
and industries in which the Company and its ubsidiaries operate: or (b) would. individually or in the aggregate, reasonably be 
expected to prevent or materially impede, interfere with or delay the consummation by the Company of the Transaction . 

"Company Materia l Contract" shall have the meaning set forth in Section 3. IS( a). 

'"Companv Pension Plan" shall have the meaning set forth in Section 3.1 0. 
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"Company Performance Share Awards" means all perf01mance share awards payable in shares of Company Common Stock 
subject to performance-based vesting or delivery requi rements, whether granted under a Company Stock Plan or otherwise. 

"Company Pem1its" shall have the meaning set forth in Section 3.8. 

"Company Plans" shall mean (a) each "employee benefit plan" (as such tem1 is defined in Section 3(3) of ERISA) that the 
Company or any of its Subsidiaries sponsors, participates in, is a party or contributes to, or with respect to which the Company or any 
of its Subsidiaries could reasonably be expected to have any material Liabi lity and (b) each other employee benefit plan, program or 
arra ngement, including without limitation. any stock option, stock purchase. stock appreciation right or other stock or stock-based 
incentive plan, cash bonus or incentive compensation arrangement, retirement or deferred compensation plan, profi t sharing plan, 
unemployment or severance compensation plan, that the Company or any of its Subsidiaries sponsors, partic ipates in , is a party or 
contributes to, or with respect to which the Company or any of its Subsidiaries could reasonably be expected to have any materia l 
liability. 

··company Preferred Stock'' shall have the meaning set forth in Section 3.2. 

' 'Company Reti red Employees" shall have the meaning set forth in Section 5. 11 (b). 

"Company Ri k Management Guidelines'' shall have the meaning et forth in Section 5.1 (a)(xviii). 

"Company RSUs'' means any share unit payable in shares of Company Common Stock or whose value is determined wi th 
reference to the va lue of shares of Company Common Stock, whether granted w1der a Company Stock Plan or otherwise. 

"Company SEC Documents" shall have the meaning set forth in Section 3.5(a). 

·'Company Stock Plan'' shall mean the Company's Tncenrive Compensation Plan. 

''Company Shareholder Approval" shall have the meaning set forth in Section 3. 19. 

"Company Shareholders Meeting" shall have the meaning set forth in Section 5.2(b). 

·'Company Termination Fee'' shall have the meaning set forth in Section 7.3(d). 

"Company's Retiree Health Plan" shall have the meaning set forth in Section 5. 1 J (b). 

·'Confidentialitv Agreement'' shall have the meaning set forth in Section 5.6(a). 

·'Continuation Period" shall have the meaning set forth in Section 5.11 (a). 

"Contract" means any loan or credi t agreement, debenture, note, bond, m01tgage, indenture, deed of trust, lease, license, contract 
or other agreement. 

"Effective Time" shall have the meaning set forth in Section 1.3. 
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·'Eligible Retirees"' shall have the meaning set forth in Section 5.11 (b). 

··Encumbrances" shall mean any mortgage, deed of trust, lease. license. restriction, hypothecation, option to purchase or lease or 
otheJWise acquire any interest. right of fi rst refusal or offer, conditional sales or other title retention agreement. adverse claim of 
ownership or use, easement. encroachment, right of way or other ti tle defect, or encumbrance of any kind or nature. 

'·End Date" shall have the meaning set forth in ection 7. ((b)(i). 

"'Environmental Laws" means all Laws relating to workplace safety or health, safety in respect o f the transportation, storage and 
delivery of hazardous liquids and natura l gas, and pol lution or protec tion o f the environment and natural resources, including without 
limi tation, Laws (including common law) rela ting to the exposure to, or Releases or threatened Releases of, natural gas, asbestos and 
any hazardous or toxic materia ls, substances or wastes, as the to regoing arc enacted or in effect on or prior to Closing . 

.. Equity Award Conversion Ratio" means the quotient of (i) the Merger Consideration divided by (ii) the average of the volume 
weighted averages of the trading prices of Parent hares on the NY E. on each of the five (5) con ecutive trading day ending on 
(and including) the trading day that is two (2) trading days prior to the Closing Date. 

"Equity Securities" shall have the meaning set forth in Section 3.2. 

"'ERlSA'' means the Employee Retirement Income Securi ry Act of 1974 . 

.. ERISA Affiliate" means each corporation or trade or bus iness that would be treated as a ingle employer with the Company 
pursuant to Section 400 I (b)( I ) of ERlSA . 

.. Exchange Act" shall have the meaning set forth in Section 3.4 . 

.. Existing Indebtednc s" means the Indebtedness evidenced by the Existing Loan Documents. 

·•Existing Loan Con ent" shall have the meaning set forth in Section 5. 14(d). 

'"Existing Loan Documents" means the Contracts (and a ll amendments thereto) to which the Company or any of its Subsidiaries 
i a party or by which it is bound or to which any of their respective assets arc subject (other than any o f the foregoing solely between 
the Company and any of its wholly owned Subsidiaries or solely between any of the Company's who lly owned Subsidiaries) that 
evidences Indebtedness for borrowed money in excess o f $5,000,000 of the Company or any of it Subsidiaries. whether un ecured or 
secured . 

.. Existing Loan Lenders" ' shall have the meaning set forth in Section 5. 14(d). 

" Existi ng Loan oticc" shall have the meaning set forth in Section 5. 14fd) . 

.. Federal T rade Commission Act" shall mean the Federal T rade Commis ion Act of 1914. 
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" Financing" shall have the meaning set forth in Section 5.14(a). 

'·financing Parries·· shall have the meaning set forth in Section 7 .3f0. 

"GAAP" shall mean generally accepted accounting principles in the United States. 

'"Governmental Authorirv" shall mean any federal, state or local. domestic, foreign or multinational government, court, 
regulatory or administrative agency, commission, authority or other governmental instrumentality. 

''Hazardous Material " means any materials or substances or wastes which are limited, controlled or otherwise regulated under, 
or as to which liability or standards of conduc t may be imposed under any Environmental Law. 

''HSR Act" shall mean the Harr-Scott-Rodino Antitrust Improvements Act of 1976. 

'"Indebtedness" hall mean, wi th respect to any Person. without duplication, (a) all obligations of uch Person for borrowed 
money (other than intercompany indebtedness), (b) all obligations of such Person evidenced by bonds, debentures, notes or similar 
instruments, (c) all obligations of such Person evidenced by letters of credit , bankers' acceptances or similar faci lities to the extent 
drawn upon by the counterparty thereto, (d) all capitalized lease obligations of such Person and (e) all guarantees or other 
assumptions ofliability for any of the foregoing. 

''Tndemni tee(s)" shall have the meaning set forth in Section 5.8(a) . 

·'Intellectual Properrv" shall mean all intellectual property and industrial property rights of any kind or nature to the extent 
recognized in any and all jurisdictions throughout the world, including all (a) patents all related continuations, continuations-in-part, 
divisionals, reissues, reexaminations, substitutions. and extensions thereof. and pending applications for any of the foregoing, 
(b) registered and unregistered trademarks. trade name . service marks, logo • corporate names. internet domain names. and any 
applications for registration of any of the foregoing, together with all goodwill assoc iated with each of the foregoi ng, (c) registered 
and tmregistered copyrights and works of authorship, including copyrights in computer software, mask·works and databases, and any 
applications for registration of any of the foregoing, and (d) trade secrets and other proprietary rights in know-how. customer lists, 
databases. technical information, invention disclosures. research and development, computer software. data, formulas. algorithms. 
methods, systems, processe and technology. 

' 'TRS'' means the U.S. Internal Revenue ervice. 

'"Joint Venture" of a Per on shall mean any Person that is not a Sub idiary of such first Person, in which such ftrst Person owns 
directly or indirectly an equity interest. 

"Knowledge'' shall mean, (a) in the case of the Company, the actual knowledge. as of the date of this Agreement, of the 
individuals listed on Section 8. 13 of the Company Disclosure Schedule and (b) in the case of Parent and Merger Sub, the actual 
knowledge, as ofthe date ofthis Agreement, o f Patricia C. Smith and Jul ia . Janson. 
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·'Laws" shall have the meaning set forth in Section 3.8. 

··Liens" shall mean any pledges, liens. charges. Encumbrances. options to purchase or lease or otherwise acquire any inrerest, 
and ecurity interests of any kind or narure whatsoever. 

··L TrP Target Amount" sha ll have the meaning et forth in Section 5. 11 (a). 

··Merger" shall have the meaning set forth in the recitals. 

" Merger Consideration" shall have the meaning set f01th in Section 2. 1 (c). 

··Merger Sub" shall have the meaning set forth in the Preamble. 

· CBCA" shall have the meaning set forth in the recita ls. 

·· CUC" shall have the meaning set forth in Section 3.5(e). 

' ew Plans" shall have the meaning set forth in Section 5. 11 (b). 

·• otice of Recommendation Change" shall have the meaning set fo rth in Section 5.3(d). 

··NYSE" shall mean the ew York Stock Exchange . 

.. Old Plans" shall have the meaning set forth in Section 5.11 (b). 

··Parent" shall have the meaning set forth in the Preamble. 

'"Parent Board" shall mean the board of directors of Parent. 

·'Parent Material Adverse Effect"" shall mean any change, event, occurrence or effect that. individually or in the aggregate. has 
had or would reasonably be expected to have a material and adverse effect on the ability of Parent or Merger Sub to consummate. or 
that would reasonably be expected to prevent or materially impede. interfere wi th or delay the consummation by Parent or Merger 
Sub of the Transactions . 

.. Parent RSU Award" shall have the meaning et forth in Section 2.3(c). 

··Parent RSU Award Recipient" shall have the meaning set forth in Section 2.3(c). 

·'Parent RSU Award Vesting Date'' shall have the meaning set forth in Section 2.3(c) . 

.. Parent Shares" means shares of Parent common stock. par value $0.00 I per share. 

··Parent Termination Fee" shall have the meaning set forth in Section 7.3(e). 

' 'Paying Agent" shall have the meaning set forth in Section 2.2(a). 

" Payroll Deduction Period" shall have the meaning set forth in Section 2.4. 
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··Permitted Encumbrances" shall mean (a) zoning. building codes and other state and federa l land use Laws regulating the use or 
occupancy of such real property or the activities conducted thereon which are imposed by any Govemmental Authority having 
juri diction over such real property and (b) easements, rights-of-way. encroachments. restrictions, covenants, conditions and other 
similar Encumbrance that ( i} are disclosed in the public records , (ii) would be set forth in a title policy. title report or survey with 
respect to the applicable real property or (iii) individually or in the aggregate, (A} are not substantial in character. amount or extent in 
relation to the applicable real property and (B) do not materia lly and adversely impact the Company 's current or contemplated use, 
uti lity or value of the applicable real property or otherwise materially and adversely impair the Company's present or contemplated 
busine s operations at such location . 

.. Pern1itted Liens .. sha ll mean (a) statutory Liens for Taxes, assessments or other charges by Governmental Authorities not yet 
due and payable or the amount or validity of which is being contested in good fa ith and by appropriate proceedings. (b) mechanics', 
materialmen's, carriers' , workmen's, warehouseman ·s. repairmen's. landlords' and similar Liens granted or which arise in the 
ordinary course of business, (c) Liens reflected in the Company SEC Documents, (d) Permitted Encumbrances, (e) Liens permitted 
under or pursuant to any Contracts relating to Indebtedness and (f) such other Liens that would not have a Company Material Adverse 
Effect. 

.. Person" means an individual, corporation. limited liabili ty company, partnership, association, trust, unincorporated 
organization, other entity or group (as defined in the Exchange Act), including a Governmental Authority . 

.. Proxy Statement" shall have the meaning set fo rth in Section 3.4. 

·'Regulatory Filings" shall have the meaning et forth in Section 3.5(e) . 

.. Release·· means any release, spi.ll , em is ion, dt charge, leaking. pumping, injectlon, deposit. disposal, dispersa l. leaching or 
migration into the indoor or outdoor envi ronment (i ncluding, without limitation, ambient a ir. surface water, groundwater and surface 
or subsurface strata) or into or out of any property. including the migration of released Hazardou Materials through or in the oil, 
surface water or groundwater. 

"Regulatory Approval ··shall have the meaning set forth in Section 6. 1 (b) . 

.. Remedial Action·• shall have the meaning set forth in Section 5.4(d). 

·'Representatives·· means, with respect to any Person. the pro fessional (includ ing financial) advisors, attorneys. accountants, 
consultants or other representatives (acting in such capacity) retained by such Person or any of its controlled Affiliates. together with 
directors, o fficers. employees. agents and representatives of such Person and its Subsidiaries. 

'"Required Starutorv Approvals" shall have the meaning set forth in Section 3.4. 

··Restraint"' shall have the meaning set forth in Section 7. 1 (b)(i i). 

'"Sarbanes-Oxley Act"' shall have the meaning set fo rth in Section 3.5(a). 
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··SEC' means the U .. Securities and Exchange Commission. 

•·securities Act'" shall have the meaning set fo rth in Section 3. 1 (b). 

··Sherman Act" means the Sherman Antitrust Act of 1890 . 

.. Significant Subsidiary" shall have the meamng set forth in Section 3.1 (b). 

'·Subsidiary" when used with respect to any parry, sha ll mean any corporation, limited liabili ty company. partnership, 
association, trust or other ent ity of which securities or other ownership interests representing more than 50% o f the equity and more 
than 50% of the ordinary voting power (or, in the case of a limi ted partnership. more than 50° o of the genera l partnership interests) 
are, as of such date. owned by such party or one or more Subsidiarie of such party or by such party and one or more Sub idiaries of 
such parry. For the avoidance of doubt. the Company Jo int Ventures are not ubsidiaries of the Company . 

.. Superior Proposal" hall have the meaning et forth in Section 5.3(g). 

··surviving Comoration" shall have the meaning set forth in Section 1.1 . 

.. Systems" shall have the meaning set forth in Section 3. 11 . 

"Takeover Statute"' shall have the meaning set forth in Section 3.13. 

'·Takeover Proposal" hall have the meaning set forth in Section 5.3f0. 

·'Tax Rerums" shall have the meaning set forth in Section 3.9m . 

.. Taxes" shall have the meaning set forth in Section 3.9(il. 

·'Transaction Litigation" sha ll have the meaning set forth in Section 5.9 . 

.. Transactions" refers collectively to this Agreement and the transactions contemplated hereby. including the Merger . 

.. WAR "shall have the meaning set fo rth in Section 3. 16. 

Section 8.14 Interpretation. 

(a) Time Periods. When calculating the period of time betore which, within which or fol lowing which any act is to 
be done or step taken pursuant to this Agreement. (i) the date that is the reference date in calculating such period shall be excluded 
and (i i) if the last day of such period is a not a Bu iness Day, the period in question shall end on the next succeeding Business Day. 

(b) Dollar . Unless otherwise specifically indicated, any reference herein to means U.S. dollars. 
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(c) Gender and 1 umber. Any reference herein to gender shall include all genders. and words imparting the singular 
number only hall include the plural and vice versa. 

(d) Anicles. Sections and Heading . When a reference i made herein to an Article or a Section. such reference shall 
be to an An ic le or a ection of this Agreement unless otherwise indicated. The table of contents and headings contained herein are for 
reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement. 

(e) Include. Whenever the words ·"include··, ··includes·· or ··including" are used herein, they shall be deemed to be 
followed by the words ·'without limitation.'' 

(f) Hereof: Defined Terms. The words "hereof," "hereto," "hereby,'' "herein" and " hereunder" and words of similar 
impon when used herein sha ll refer to this Agreement as a whole and not to any panicular provision of this Agreement. All terms 
defined in this Agreement shall have the defined meanings when used in any document made or delivered pursuant hereto unless 
otherwise defined therem. 

(g) Contracts: Laws. Any Contract or Law defined or referred to herein means such Contract or Law as from time to 
time amended, modified or supplemented, unless otherwise specifically indicated. 

(h) Person . Re ferences to a Person are also to its succes ors and permitted assigns. 

(i) Exhibits and Disclosure Schedules. The Exhibits to this Agreement and the Company Disclosure Schedules are 
hereby incorporated and made a part hereof. The Company may include in the Company Disclosure Schedule items that are not 
material in order to avoid any misunderstanding, and such inclusion, or any references to dollar amounts herein or in the Company 
Disclosure Schedule, hall not be deemed to be an acknowledgement or representation that such items are material, to establish any 
standard of materiality or to define further the meaning of such terms for purposes of this Agreement or otherwise. Any capitalized 
term used in any Exhibit or any Company Disclosure Schedule but not otherwise dcfll1ed therein shall have the meaning given to such 
term herein. 

U) Constmction. Each of the parties hereto have panicipated jointly in the negotiation and dra fting of this 
Agreement and, in the event an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as jointly 
drafted by the parties hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the 
authorship of any provision of this Agreement. 

[Signature page follows] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed and delivered as of the date first 
above written. 

PIEDMONT ATURAL GAS COMPANY, INC. 

By: Is! Thomas E. Skains 
Name: Thomas E. Skains 
Title: Chairman of the Board, President and 

Cb.ief Executive Officer 

FOREST SUBSIDIARY, INC. 

By: Is! Julia S. Janson 
Name: Julia S. Janson 
Title: President 

DUKE ENERGY CORPORA TTON 

By: Is/ Lynn J. Good 
arne: Lynn J. Good 

Title: President, CEO and Vice Chair 

[Signature Page to Agreement and Plan of Merger] 




