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Mr Jeffrey Derouen 
Executive Drrector 
Kentucky Public Service Comnnssion 
P 0 Box 615 
211 Sower Boulevard 
Frankfort, KY 40602 

September 24, 2015 RECEIVED 
SEP 2 4 2015 

PUBLIC SERVICE 
COMMISSION 

Re In the Matter of Application of Duke Energy Kentucky, Inc for a Certificate of 

Public Convemence and Necessity to Bid on a Franchise to Sever the City of 
Independence, Kentucky, Case No 2015-___ _ 

Dear Mr Derouen 

Enclosed please find for filing with the Cormmss10n m the above-referenced case an ongmal 
and ten (10) copies of Duke Energy Kentucky Inc's Application regardmg the above-styled 
matter Please return a file-stamped copy to me 

Please do not hesitate to contact me If you have any questions 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATIER OF 

APPLICATION OF DUKE ENERGY ) 
KENTUCKY, INC FOR A CERTIFICATE ) 

RECEIVED 
SEP 2 4 2015 

PUBLIC SERVICE 
COMMISSION 

OF PUBLIC CONVENIENCE AND ) CASE NO 2015-__ 
NECESSITY TO BID ON A FRANCHISE ) 
TO SERVE THE CITY OF INDEPENDENCE, ) 
KENTUCKY ) 

APPLICATION 

Comes now Duke Energy Kentucky, Inc (Duke Energy Kentucky or Company), by 

counsel, pursuant to KRS 278 020(4), 807 KAR 5 001, Sect1on 15(1), 807 KAR 5 001 

Sect1on 14 and other applicable law, and tenders hereby 1ts appllcat1on for a cert1f1cate of 

public convenrence and necessity to apply for and obta1n franchises from the c1ty of 

Independence, m Kenton County, Kentucky ("Independence"), to prov1de electnc1ty and 

natural gas transm1ss1on and d1stnbut1on seMce, respectfully stat1ng as follows 

1 Duke Energy Kentucky 1s a Kentucky corporabon, ong1nally Incorporated on 

March 20, 1901, that IS 1n good stand1ng and operat1ng as a comb1ned electnc 

and natural gas ut1llty serv1ng approximately 240,000 customers m SIX Kentucky 

count1es Duke Energy Kentucky's bus1ness address 1s 139 East Fourth Street, 

C1nc1nnab, Oh1o 45202 and 1ts local address IS Duke Energy EnVISion Center, 

4580 Olympic Boulevard, Erlanger, Kentucky, 41018 The Company's ema1l 

address 1s KyF1hngs@duke-energy com Duke Energy Kentucky 1s the 

successor to Unron L1ght, Heat and Power wh1ch held a franchise for the use 

of the C1ty streets, alleys and public grounds to prov1de electnc1ty and natural 
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gas transm1ss1on and d1stnbut1on fac1lrt1es and serv1ces w1th1n the temtonal 

llm1ts of Independence However, that franchise has exp1red 

2 Duke Energy Kentucky proposes to b1d upon new mumc1pal franchises to place 

electnc and natural gas transm1ss1on and d1stnbut1on fac1llt1es 1n public streets 

and places of Independence and to proVIde related serv1ce to Independence 

The new franchises Will be awarded by the Independence C1ty Council 

3 The Independence C1ty Council has passed Ordmances setting forth the 

requirements and deadlines for submrttmg a b1d to secure a new franch1se 
' 

Independence has directed that b1ds shall be rece1ved on or before 

Wednesday, 9eptember 30, 2015 A copy of the Ordmances 1s attached hereto 

as Exh1brt A and Incorporated herein by reference A copy of the Legal Notice 

that was published 1n The Enqu1rer by Independence regardmg sa1d new 

franchises IS attached hereto as Exh1b1t B and Incorporated here1n by 

reference 

4 As evidenced by the Ordinances, there IS, and Will contmue to be, a demand 

and need for the faCilities and serVIces sought to be rendered by Duke Energy 

Kentucky pursuant to the franch1se 

5 Upon obta1mng the franchises from Independence, Duke Energy Kentucky will 

f1le true and correct cop1es of same w1th the Comm1ss1on 

WHEREFORE, on the bas1s of the foregomg, Duke Energy Kentucky respectfully 

requests the Comm1ss1on to approve th1s application and to 1ssue to Duke Kentucky a 

certrflcate of public convemence and necessity authonzmg 1t to apply for and obtam 

franchises from Independence, as set forth herem 



Th1s the ~day of September, 2015 

Respectfully Submitted, 

DaVIdS S 
L Allyson onaker 
Goss Samford, PLLC 
2365 Harrodsburg Road 
SUite B-325 
LeXIngton, Kentucky 40504 
(859) 368-7740 
DaVJd@gosssamfordlaw com 
Allyson@gosssamfordlaw com 

and 

Rocco 0 D'Ascenzo 
Duke Energy Bus1ness SeMces, LLC 
139 East Fourth Street/1303-Maln 
P 0 Box 960 C1nc1nnat1, OH 45202 
(513) 287-4320 
Rocco D'Ascenzo@duke-energy com 

Counsel for Duke Energy Kentucky, Inc 



ORDINANCE NO __ 

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON­
EXCLUSIVE ELECTRIC FRANCHISE FOR THE PLACEMENT OF 
FACILITIES FOR THE TRANSMISSION, DISTRIBUTION AND SALE 
OF ELECTRICAL ENERGY WITHIN THE PUBLIC RIGHT-OF-WAY 
OF THE CITY OF INDEPENDENCE FOR A TEN (10) YEAR DURATION, 
RESERVING THE RIGHT TO IMPOSE A FRANCIDSE FEE IN OF THE 
SUM OF UP TO FIVE PERCENT (5%) OF FRANCIDSEE'S GROSS 
RECEIPTS PER YEAR FROM THE FRANCHISEE'S SALE OF 
ELECTRICITY TO ELECTRIC-CONSUMING ENTITIES INSIDE THE 
CITY OF INDEPENDENCE'S CORPORATE LIMITS AND FURTHER 
PROVIDING FOR COMPLIANCE WITH RELEVANT LAWS, 
REGULATIONS AND STANDARDS, INDEMNIFICATION, 
INSURANCE, CANCELLATION OR TERMINATION, AND BID 
REQUIREMENTS, ALL EFFECTIVE ON DATE OF PASSAGE 

WHEREAS, the ConstitutlOn of the Commonwealth ofKentucky, Sect10ns 163 and 164, 

and Chapter 96 of the Kentucky ReVIsed Statutes, authonze murucipal corporat10ns to requrre 

pubhc utilities, mcludmg proVIders of electricity Withm therr boundanes, to operate under 

franchise agreements and to grant utilities the nght to use pubhc nght-of-way on such terms and 

conditions as are deemed reasonable and necessary, and further KRS 82 082 authonzes the City 

to exercise any and all powers Within Its boundanes that are not m conflict With the Kentucky 

Constitution or state statutes, and 

WHEREAS, the City Council of the City of Independence, Kentucky, has found and 

determmed that the construction, operat10n, mamtenance and utilization of an electric franchise 

over, across or under public nght-of-way m the City of Independence, benefits srud utihty and 

the customers It serves and the City Council has further found and determmed that the 

construction, Installation, removal, mamtenance and/or reparr of utility-owned facilities and 

other mfrastructures does penodic and unavmdable disturbance that gradually results m the 

EXHIBIT 
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degradatiOn of the Ctty's streets and sidewalks, for which the City ts entitled to reasonable 

compensation m order to offset and recover the costs of reconstructmg, removmg, repamng or 

resurfacmg damaged publtc nght-of-way, and, 

WHEREAS, m order to protect the health, safety and welfare of the cittzens of 

Independence, Kentucky, to protect and preserve the City's publtc nght-of-way and mfrastructure 

and to provtde for the orderly admmistration of the franchise contemplated herem, It IS necessary 

and appropnate to requrre the successful franchtsee to conduct Its busmess and operations m a 

lawful manner m compltancr wtth the terms and conditions set forth herembelow 

NOW, THEREFJRE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF 
INDEPENDENCE 

SECTION 1 

(a) There IS hereby created a non-exclusiVe franchtse to enter upon, lay, acqurre, 

construct, operate, mamtam, mstall, use, and reparr, rn the Right-Of-Way of the Ctty, a system or 

works for the generation, transtmssion, and distnbution of electncal energy Withtn and wtthout 

the corporate boundanes of the Ctty as tt now extsts or may hereafter be constructed or extended, 

subject to the provisions of this Ordinance Such system may rnclude pipes, wrre, manholes, 

ducts, structures, stations, towers, amplifiers, poles, overhead conductors and devices, 

underground conductors and devices, transformers, and any other apparatus, eqmpment and 

facthties (collectively, ''Eqmpment'') necessary, essential, and/or used or useful to the 

dtstnbution and sale of electnc servtce through the Ctty or to any other town or any portion of 

the county or to any other Junsdictlon ("Servtces") Additionally, the Company shall have the 

nght to use the streets with Its servtce and mamtenance vehtcles m furtherance of tills Franchtse 
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Pnor to begmnmg the constructwn or mstallation of any new eqmpment under tlus Franchise, the 

Company shall obtam any necessary governmental permtts for such construction or mstallatwn, 

copies of which It shall proVIde to the City Work performed by the Company under this 

Franchise shall be performed m a workmanlike manner and m such a way as not to unnecessanly 

mterfere With the public's use of City streets Whenever the surface of any City street IS opened, 

It must be restored at the expense of the Company Withm a reasonable time to a conditJ.On 

comparable to what It was pnor to the openmg thereof By way of example, bnck pavers must be 

restored with bnck pavers and stamped concrete must be restored wtth stamped concrete 

However, m the event a street IS opened at the request of the City for a reason other than 

providmg adequate, efficient and reasonable serVIce, then the City shall bear the expense of 

openmg and restonng the street 

(b) Subject to the Company's requrrement to proVIde adequate, efficient and reasonable 

semce, the Company wtll replace segments of eXIsting overhead facilities Within the Right-Of­

Way With underground facilities at the request of and cost to the City m accordance wtth Its 

general underground practices and procedures and rules established by the Kentucky Pubhc 

SerVIce Conumsswn, If such mstallation IS feasible Subject to such practices and procedures 

and rules, reparrs or replacements of eXIsting facilities or construction of new facilities wtthm 

areas where existmg facihnes have been placed underground at the request of the City also shall 

be placed underground, provided, however, the City pays mcremental costs associated With 

placmg new facilines m such areas underground, If any 

SECTION2 

The followmg defimtions apply to this Ordmance 
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Czty Counczl means the legtslative body of the City of Independence 

Company means the Party or Person that shall become the purchaser of srud franchise, or 

any successor or assignee of such Party or Person 

Faczlzty mcludes all property, means, and mstrumentahtles owned, operated, leased, 

licensed, used, furmshed, or supplied for, by, or m connection With the busmess of the utility m 

the Right-Of-Way 

Government or Czty means the City of Independence 

Gross Recezpts means those amounts of money which the Company receives from Its 

customers Withm the City's geographical limlts or boundanes for the retail sale of electricity 

under rates, temporary or permanent, authonzed by the Public Service Commission and represent 

amounts billed under such rates as adjusted for refunds, the net wnte-off of uncollectible 

accounts, correctiOns or other regulatory adjustments Revenues do not mclude rmscellaneous 

service charges, mcludmg but not limited to turn-ons, meter sets, msuffi.cient funds, late fees and 

mterest, which are related to but are not a part of the actual retail sale of electricity 

Party or Person means any natural or corporate person, busmess association or other 

busmess entity mcludmg, but not limited to, a partnership, a sole propnetorship, a political 

subdiVISIOn, a public or pnvate agency of any land, a Utility, a successor or assign of any of the 

foregomg, or any other legal entity 

Publzc Utzlzty or Utzlzty means a Party or Person that IS defined m KRS Chapter 278 010 

as a utility and (I) IS subject to the junsdictwn of the Kentucky Public SerVIce Commission or the 
1 

Federal Energy Regulatory CommiSSIOn, or (n) IS requrred to obtam a franchise from the 

Government to use and 9ccupy the Right-Of-Way pursuant to Sections 163 and 164 of the 

Kentucky ConstitutiOn 
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Rzght-Of-Way means the surface of and the space above and below a pubhc roadway, 

highway, street, freeway, lane, path, sidewalk, alley, court, boulevard, avenue, parkway, cartway, 

bicycle lane or path, pubhc sidewalk, or easement held by the Government for the purpose of 

pubhc travel and shall mclude Rights-Of-Way as shall be now held or hereafter held by the 

Government 

SECTION3 

The Franchise created herem shall be non-exclusive and shall contmue for a penod of ten 

(1 0) years from and after the effective date of this Ordmance, as set forth m Section 5 The 

Company may, at Its option, termmate this Franchise upon one hundred eighty (180) days' 

wntten notice If (a) the City breaches any of Its obligations hereunder and such breach IS not 

cured Within nmety (90) days of the Company's notice to the City of such breach, (b) the 

Company IS not permitted to pass through to affected customers all fees payable by It under 

Sect10n 9 herem, or (c) the City creates or amends any ordmance or regulation which, m the 

Company's sole discretion, would have the effect of (I) substantially altermg, amendmg or 

addmg to the terms of this Ordmance, (u) substantially rmpamng the Company's ability to 

perform Its obligations under the Franchise man efficient, unencumbered and profitable way, or 

(m) preventmg the Company from complymg with applicable statutes or regulations, rules or 

orders Issued by the Kentucky Public Service Commission Without dnmmshmg the Company's 

nghts under this Section 3, the City agrees that to the extent It desrres to pass or amend an 

ordmance or regulation which could have the effect of substantially (I) altermg, amendmg, or 

addmg to the terms of this Ordmance, (u) rmpamng the Company's ability to perform Its 

obligations under this Franchise m an efficient, unencumbered and profitable way, or (m) 

preventmg the Company from complymg With applicable statutes or regulations, rules or orders 
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Issued by the Kentucky Public Service CommiSSion, that It will first discuss such proposed 

ordmance or regulation with the Company and the parties shall negotiate m good faith regardmg 

the same 

SECTION 4 

The Company IS authonzed to operate throughout all the temtory Withm the corporate 

luruts of the City for winch It IS authonzed under state or federal law 

SECTION 5 

This Ordmance shall become effective on the date of Its passage and publication as 

requrred by law The Francluse created by this Ordmance shall take effect no earlier than thirty 

(30) days after the City Councrl accepts the bid(s) 

SECTION 6 

Subject to Section 3 hereof, the Company Will comply With all applicable provisiOns of 

lawful City ordmances and regulations (mcludmg any amendments thereto), unless such 

provlSlons (I) conflict with or rmparr the Company's ability to comply With any rule, regulation 

or order ISsued by the Kentucky Public Service Connmsswn related to the Company's rates or 

services, or otherWISe (u) are preempted by the action of any state or federal authonty With 

Junsdiction over the Company 

The Company shall not be excused from complymg With any of the terms and conditions 

of this Ordmance by any failure of the Government, upon any one or more occasiOns, to Insist 

upon the Company's performance or to seek the Company's compliance with anyone or more of 

such terms or conditions 

SECTION? 
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Rlghts Reserved by City Subject to the above provisions, the Franchise created by 

tills Ordmance IS expressly subject to the nght of the City (I) to repeal the same for rmsuse, 

nonuse, or the Company's failure to comply with applicable local, state or federal laws, (u) to 

Impose such other regulatiOns as may be determmed by the City to be conducive to the safety, 

welfare and morals of the pubhc, and/or (111) to control and regulate the use of Its Rlght-Of-Way 

as perrmtted by law 

SECTION 8 

As consideration for the granting of the Francluse created by thts Ordmance, the 

Company agrees It shall defend, mdemrufy, and hold harmless the Government from and agamst 

claimS, sUits, causes of act1on, proceedmgs, judgments for damages or eqUitable rehef, and costs 

and expenses asserted agamst the Government that the Company's use of the Rlght-Of-Way or 

the presence or operation of the Company's eqmpment on or along said Rlght-Of-Way has 

caused damage to tangtble property or bodily mjury, tf and to the extent such damage or mjury IS 

not caused by the Government's negligence, gross negligence or wtllful conduct The 

Government shall notify the Company m wntlng w1thm a reasonable tune of receivmg notice of 

any 1ssue It deterrmnes may requrre mdemrufication 

SECTION9 

Francluse Fees For the pnvtlege of utihzmg said pubhc streets and nghts of ways, 

the Company, 1ts successors and ass1gns, shall be requrred to pay to the Government monthly 

payment of three (3) percent of gross receipts per month from the Company's sale of electncity 

(wluch mcludes busmesses, mdustnal facilities and dwellmgs) mside the Ctty's corporate hrmts 

The C1ty reserves the nght to mcrease the franchise fee at any trme upon pnor nmety (90) days 

wntten notice to the Company Should the Ctty exercise said nght to mcrease the franchise fee, 
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the City shall receive a monthly payment of up to five (5) percent of gross receipts per month 

from the Company's sale of electncity (wlnch mcludes busmesses, mdustnal facihtles and 

dwellmgs) mside the Ctty's corporate lmnts beg:mnmg With the first billmg cycle on or after the 

later of nmety (90) days after the date of the wntten nonce or the effective date of the franclnse 

fee specrfied m the City's nonce, provzded, however, the Clty shall notify the Company, at least 

tlnrty (30) days pnor to the effective date, of any annexations or other changes m the City's 

boundanes and proVIde the Company a hst, m electroruc format, of all addresses wtthm the 

temtory annexed or added to or de-annexed or otherwise removed from the Government's lmnts 

that are to be served by the Company 

No acceptance of any franclnse fee payment by the Government shall be construed as an 

accord and satlsfactwn that the amount paid IS m fact the correct amount nor shall acceptance be 

deemed a release to any claim the Government may have for future or additional sums pursuant 

to tlns Franclnse Any add!tlonal amount due to the Government shall be paid wtthm ten (1 0) 

days followmg wntten nonce to the Company by the Government 

Any other fees assessed to the Company m connection with the Company's use of the 

City's public ways, mcludmg fees associated wtth perm1ts and licenses of whatever nature, shall 

be payable by the Company only If and to the extent the Company IS authonzed by the Kentucky 

Public SerVIce Comssion (or Its successor) to pass through such fees to the entitles served by It 

mstde the City's corporate hmits 

To the extent the Company actually mcurs other reasonable mcremental costs m 

connection wtth Its compliance w1th the Government's ordmances, the Government agrees that 

the Company may recover such amounts from Its customers pursuant to the terms of a tanff filed 

with and approved by the Kentucky Pubhc SerVIce Commission, tf otherWise permitted by law 
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SECTION 10 

The Company shall mamtam m force through the term of the Franchise msurance 

coverage for general liability msurance, auto liability and workers compensation, m accordance 

With all applicable laws and regulanons The Company shall mamtam a general habihty and 

auto liability coverage mmnnum limit of $2,000,000 per occurrence The Company may elect to 

self-msure all or part of this requrrement 

SECTION 11 

The Company agrees to charge such rate or rates as may from t1me to t1me be fixed by 

j 
the Pubhc Service CommissiOn of Kentucky or any successor regulatory body 

SECTION 12 

(a) In addlnon to all other nghts and powers pertammg to the Government by vrrtue of 

the Franclnse created by this Ordmance or otherwise, the Government, by and through Its City 

Council, reserves the nght to termmate and cancel this Franchise and all nghts and pnvlieges of 

the Company hereunder m the event that the Company 

(1) Willfully viOlates any matenal provisiOn of this Franclnse or any 

matenal rule, order, or determmat10n of the Government made pursuant to tins 

Franchise, except where such viOlatiOn IS without fault or through excusable 

neglect, 

(2) Willfully attempts to evade any matenal provision of this Franchise or 

pracnces any fraud or deceit upon the Government, 
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(3) Knowmgly makes a matenal misrepresentation of any fact m the 

application, proposal for renewal, or negotiation of this Franchise, or 

(4) Is no longer able to proVIde regular and customary umnterrupted 

service to Its customers m the franchise area 

(b) Pnor to attempting to ternnnate or cancel this Franchise pursuant to thts 

section, the City's Mayor or his or her designee, or the City Council shall make a wntten demand 

that the Company do or comply with any such proVIsion, rule, order or determmation If the 

VIolatiOn, found m Section 12(a), by the Company contmues for a penod of thirty (30) days 

followmg such wntten demand Without wntten proof that corrective action has been taken or Is 

bemg actively and expeditiously pursued, the Government may place Its request for ternnnation 

of this Franchise as early as the next regular City Council meeting agenda The Government shall 

cause to be served upon Company, at least ten (10) days pnor to the date of such City Council 

meetmg, a wntten nonce of mtent to request such ternnnanon and the time and place of the 

meeting, legal notice of which shall be published m accordance With any applicable laws 

(c) Any viOlation by the Company or Its successor of the matenal provisions of 

this Franchise, or the failure promptly to perform any of the proVIsiOns thereof, shall be cause for 

the forfeiture of this Franchise and all nghts hereunder It: after wntten notice to the Company 

and a reasonable opportunity to cure, such VIolations, failure or default continue as set forth m 

SectiOn 12(a) 

SECTION 13 

Right to Cancel The City Council shall have the nght to cancel the Franchise created by 

this Ordmance thrrty (30) days after the appomtment of a receiver or trustee to take over and 

conduct the busmess of the Company, whether m receivership, reorgamzanon, bankruptcy or 
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other actiOn or proceedmg, unless such recetvership or trusteeship shall have been vacated pnor 

to the exprratwn of satd thrrty (30) days, unless 

1 Wtthm thrrty (30) days after his electiOn of appomtment, such recetver or 

trustee shall have fully comphed wtth all the prov1s1ons of this Ordmance and 

remedied, or has dthgently commenced remedtatlon of, all defaults 

thereunder, and, 

2 Such recetver or trustee, wtthm satd thirty (30) days shall have executed 

an agreement, duly approved by the court havmg Junsdtctlon m the prermses, 

whereby such recetver or trustee assumes and agrees to be bound by each and 

every provtswn of this Ordmance and the Franchise granted to the Company 

SECTION 14 

In the event of a change of Kentucky law whereby the retatl rates of electnc customers 

are no longer regulated by the Pubhc Semce Comrmsswn, the Government shall have the optlon 

of terrmnatlng this Franchise With the Company If thts Francmse 1s termmated by the 

Government pursuant to this provtston, the Government and the Company shall have a duty to 

negonate m good fatth wtth respect to offenng a mutually acceptable franchise to the Company 

SECTION 15 

The Company shall have the authonty to tnm trees that are located wtthm or overhang 

the Right-Of-Way so as to prevent the branches of such trees from commg m contact wtth the 

wrres, cables, or other Facilities of the Company Any tnmmmg, removal or other dtsturbance of 
1 

trees shall conform to all lawful ordmances, requrrements and drrectlves of the Government, and 

the Company shall make~ available upon reasonable request of the Government, mformatwn 

regardmg 1ts tree-tnmmmg practices In the event that the Company fatls to trmely and 
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suffictently respond to a legttnnate and reasonable complamt regarding Its failure to tnrn such 

trees, and such complamt IS made known to the Government, the Government shall contact the 

Company with respect to such matter and attempt to reach a sattsfactory result Notwithstanding 

the foregomg, thts proVIsion m no way hmits any existtng or future lawful nghts that the 

Government may have with respect to such trees 

SECTION 16 

Thts Ordmance and any Franchise awarded pursuant to It shall be governed by the laws 

of the Commonwealth of Kentucky, both as to mterpretatton and performance The venue for any 

httgatton related to thts Ordmance and any Franchtse awarded pursuant to It shall be m a court of 

competent Junsdlctton m Kenton County, Kentucky 

SECTION 17 

Thts Ordmance and any Franchise awarded pursuant to It does not create a contractual 

relattonshtp With or nght of actton m favor of a thtrd party agamst either the Government or the 

Company 

SECTION 18 

If any sectton, sentence, clause or phrase of thts Ordmance IS held unconstttuttonal or 

otherwise mvahd, such mfirmtty shall not affect the vahdity of the remammg Ordmance 

SECTION 19 

It shall be the duty of the City's Mayor, or his or her designee, to offer for sale at public 

auctton the Franchise and pnvtleges created hereunder Said Franchise and pnvtleges shall be 

sold to the highest and best bidder or bidders at a tnne and place fixed by the City's Mayor after 

he or she has gtven due nonce thereof by pubhcatton or advertisement as requrred by law In 
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awardillg the franchise, the City shall consider the techmcal, managenal, and financial 

qualifications of the bidder to perform Its obligations under the franchise However, the mayor 

shall not act illconsistently with the Certified Temtones Act, KRS 278 016, et seq 

SECTION20 

Bids and proposals for the purchase and acqmsition of the franchise and pnvileges hereby 

created shall be ill wntmg and shall be delivered to the City's Mayor, or Ins/her designee, upon 

the date(s) and at the times(s) fixed by hrm or her ill satd pubhcation(s) or advert1sement(s) for 

receivmg same Thereafter, the City's Mayor shall report and subm1t to the City Council, at the 

tune of Its next regular meet1ng or as soon as practicable thereafter, said bids and proposals for 

Its approval The City Council reserves the nght, for and on behalf of the Government, to reJect 

any and all bids for said franchise and pnvlleges, and, m case the bids reported by the City's 

Mayor shall be reJected by the Council, It may drrect, by resolution or ordillance, said franchise 

and pnvlleges to be agam offered for sale, from t1me to t1me, until a satisfactory btd therefore 

shall be received and approved 

As further consideration for the grant1ng of tins Franchise, the Company agrees to pay all 

publication costs and attorneys fees, up to a maxtmum amount of $3,000 00, the City illCurs ill 

the grant1ng of tins Franchise The above-mentiOned costs shall be illvmced by the City to the 

Company and the Company shall pay said costs wtthm thirty (30) days of receipt of sa1d illvmce 

In addttion, any btd subm1tted by a corporation or person not already owmng withm the 

temtonal hilllts of the City a plant, eqmpment, and/or Facilities sufficient to render the service 

requrred by tins Ordmance must be accomparued by cash or a certified check drawn on a bank of 

the Commonwealth of Kentucky, or a national bank, equal to five percent (5%) of the farr 
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estrmated cost of the system requrred to render the semce, which check or cash shall be forfeited 

to the Government m case the bid should be accepted and the bidder should fall, for thrrty (30) 

days after the confirmatwn of the sale, to pay the pnce and to give a good and sufficient bond m 

a sum equal to one-fourth (1/4) of the fair estrmated cost of the system to be erected, 

condihoned that It shall be enforceable m case the purchaser should frul, wtthm siXty (60) 

days, to estabhsh and begm rendenng the service m the manner set forth m this 

Ordmance Such deposit need not be made by a corporahon or person already ownmg withm the 

temtonal hmlts of the City a plant, eqmpment, and/or Facihtles sufficient to render the service 

requrred by tills Ordmance 

SECTION21 

The Franchise shall not be assignable wtthout the wntten consent of the City, however, 

Franchisee may assign the Franchise to any affihate, parent, or subsidiary enhty which may, 

durmg the Term of the Franchise, assume the obhgahon to proVIde electncity throughout and for 

consumphon wtthm or outside the City Without bemg requrred to seek the City's consent to such 

assignment If the Company expenences a foreclosure or other JUdicial sale of all or a 

substannal part of the Company's Facthhes located wtthm the City of Independence, the 

Company shall provide the Government at least thirty (30) days advance wntten nonce of such 

foreclosure or sale 

SECTION22 

Thts Ordmance shall be m full force and effect from and after Its readmg, adopt10n and 

pubhcahon 
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ORDINANCE NO 

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON­
EXCLUSIVE NATURAL GAS FRANCIDSE FOR THE PLACEMENT OF 
FACILITIES FOR THE TRANSMISSION, DISTRIBUTION AND SALE 
OF NATURAL GAS WITHIN THE PUBLIC RIGHT-OF-WAY OF THE 
CITY OF INDEPENDENCE FOR A TEN (10) YEAR DURATION, 
RESERVING THE RIGHT TO IMPOSE A FRANCHISE FEE IN OF THE 
SUM OF UP TO FIVE PERCENT (5%) OF FRANCIDSEE'S GROSS 
RECEIPTS PER YEAR FROM THE FRANCHISEE'S SALE OF 
NATURAL GAS TO GAS-CONSUMING ENTITIES INSIDE THE CITY 
OF INDEPENDENCE'S CORPORATE LIMITS AND FURTHER 
PROVIDING FOR COMPLIANCE WITH RELEVANT LAWS, 
REGULATIONS AND STANDARDS, INDEMNIFICATION, 
INSURANCE, CANCELLATION OR TERMINATION, AND BID 
REQUIREMENTS, ALL EFFECTIVE ON DATE OF PASSAGE 

WHEREAS, the Constitution of the Commonwealth of Kentucky, Sections 163 and 164, 

and Chapter 96 of the Kentucky Revtsed Statutes, authonze murucipal corporations to requrre 
~ 

pubhc utihttes, mcludmg provtders of natural gas wtthm therr boundaries, to operate under 

franchtse agreements and to grant utilities the nght to use publtc nght-of-way on such terms and 

conditions as are deemed reasonable and necessary, and further KRS 82 082 authonzes the City 

to exercise any and all powers wtthm Its boundaries that are not m confhct with the Kentucky 

Constitution or state statutes, and 

WHEREAS, the City Council of the City of Independence, Kentucky, has found and 

determmed that the construction, operatiOn, mamtenance and utilization of a natural gas 

:franchtse over, across or under publtc nght-of-way m the City of Independence, benefits said 

utiltty and the customers It serves and the City Council has further found and determmed that the 

construction, tnstallation, removal, mamtenance and/or reparr of utihty-owned facilities and 

other mfrastructures does penodtc and unavmdable disturbance that gradually results m the 

degradation of the City's streets and sidewalks, for whtch the City IS entitled to reasonable 



compensat10n m order to offset and recover the costs of reconstructmg, removmg, repamng or 

resurfacmg damaged pubhc nght-of-way, and, 

WHEREAS, m order to protect the health, safety and welfare of the citizens of 

Independence, Kentucky, to protect and preserve the City's pubhc nght-of-way and mfrastructure 

and to proVIde for the orderly admmtstrat10n of the franchise contemplated herem, It IS necessary 

and appropnate to reqmre the successful franchisee to conduct Its busmess and operations m a 

lawful manner m compliance wtth the terms and conditions set forth herembelow 

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF 
INDEPENDENCE 

SECTION 1 

(a) There IS hereby created a non-exclusive franchise to enter upon, lay, acqurre, 

construct, operate, mamtam, tnstall, use, and reparr, m the Right-Of-Way of the City, a system or 

works for the, transmiSSion, and dtstnbution of natural gas wtthm and Without the corporate 

boundaries of the City as It now exists or may hereafter be constructed or extended, subject to the 

proVIsions of tills Ordmance Such system may mclude pipes, manholes, ducts, structures, and 

any other apparatus, eqmpment and facilities above and below the ground (collectively, 

"Eqmpment") necessary, essential, and/or used or useful to the transnuss10n, distnbution and 

sale of natural gas through the City or to any other town or any portion of the county or to any 

other Junsdtction ("Services") Addtt10nally, the Company shall have the nght to use the streets 

wtth Its sefVlce and mamtenance vehicles m furtherance of this Franchise Pnor to begmnmg the 

construction or Installation of any new equipment under tills Franchise, the Company shall obtam 

any necessary governmental permits for such constructlon or mstallatlon, copies of which It shall 

provide to the City Work performed by the Company under this Franchise shall be performed m 
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a workmanlike manner and m such a way as not to unnecessanly mterfere With the pubhc's use 

of City streets Whenever the surface of any City street IS opened, It must be restored at the 

expense of the Company Wlthm a reasonable hme to a condihon comparable to what It was pnor 

to the openmg thereof By way of example, bnck pavers must be restored with bnck pavers and 

stamped concrete must be restored With stamped concrete However, m the event a street IS 

opened at the request of the City for a reason other than providmg adequate, efficient and 

reasonable service, then the City shall bear the expense of operung and restonng the street 

SECTION2 

The followmg deflrunons apply to thls Ordmance 

Oty Councll means the leg~slatlve body of the City of Independence 

Company means the Party or Person that shall become the purchaser of said franchise, or 

any successor or asSigllee of such Party or Person 

Faclhty mcludes all property, means, and 1nstrumentaht1es owned, operated, leased, 

hcensed, used, furrushed, or supphed for, by, or m connection with the busmess of the utlhty m 

the Rlght-Of-Way 

Government or Oty means the City of Independence 

Gross Recelpts means those amounts of money wmch the Company receives from Its 

customers Wlthm the City's geographlcallliDlts or boundanes for the retail sale of gas under 

rates, temporary or permanent, authonzed by the Council and represents amounts billed under 

such rates as adJusted for refunds, the net wnte-off of uncollectible accounts, corrections or other 

regulatory adJustments Revenues do not mclude m1scellaneous service charges, mcludmg but 

not l1m1ted to turn-ons, meter sets, lllSufficient funds, late fees and mterest, which are related to 
l 

but are not a part of the actual retail sale of gas 
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Party or Person means any natural or corporate person, busmess associatiOn or other 

busmess entity mcludmg, but not lnmted to, a partnerslnp, a sole propnetorship, a pohncal 

subdivision, a pubhc or pnvate agency of any kmd, a Utility, a successor or assign of any of the 

foregomg, or any other legal enhty 

Puhlzc Utzlzty or Utzlzty means a Party or Person that IS defined m KRS Chapter 278 010 

as a uhhty and (I) IS subject to the JunSdichon of the Kentucky Pubhc Service Commission or the 

Federal Energy Regulatory CommiSSion, or (n) IS requrred to obtam a franclnse from the 

Government to use and occupy the Right-Of-Way pursuant to Sections 163 and 164 of the 

Kentucky Constitution 

Rzght-Of-Way means the surface of and the space above and below a pubhc roadway, 

lnghway, street, freeway, lane, path, sidewalk, alley, court, boulevard, avenue, parkway, cartway, 

bicycle lane or path, pubhc sidewalk, or easement held by the Government for the purpose of 

pubhc travel and shall mclude Rights-Of-Way as shall be now held or hereafter held by the 

Government 

SECTION3 

The Franchise created herem shall be non-exclusive and shall contmue for a penod of ten 

(1 0) years from and after the effective date of tlns Ordmance, as set forth m Section 5 The 

Company may, at Its option, termmate tlns Franclnse upon one hundred eighty (180 ) days' 

wntten nonce If (a) the City breaches any of Its obligations hereunder and such breach IS not 

cured wtthm nmety (90) days of the Company's notice to the City of such breach, (b) the 

Company 1S not permitted to pass through to affected customers all fees payable by It under 

SectiOn 9 herem, or (c) the City creates or amends any ordmance or regulation wlnch, m the 

Company's sole diScretion, would have the effect of (I) substantially altenng, amendmg or 
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addmg to the terms of this Ordmance, (u) substantially rmpamng the Company's ability to 

perform Its obligatiOns under the Franchise m an efficient, unencumbered and profitable way, or 

(111) preventmg the Company from complymg with applicable statutes or regulatiOns, rules or 

orders Issued by the Kentucky Public Service CommissiOn Without dirmmshrng the Company's 

nghts under this SectiOn 3, the City agrees that to the extent It desrres to pass or amend an 

ordmance or regulation which could have the effect of substantially (I) altenng, amendmg, or 

addmg to the terms of this Ordmance, (u) Impainng the Company's ability to perform Its 

obligations under this Franchise m an efficient, unencumbered and profitable way, or (rn) 

preventmg the Company from complymg with applicable statutes or regulatiOns, rules or orders 

Issued by the Kentucky Public Semce CotnmlSsiOn, that It w1ll first discuss such proposed 

ordmance or regulation With the Company and the parties shall negotiate m good faith regardmg 

the same 

SECTION 4 

The Company IS authonzed to operate throughout all the terntory Within the corporate 

lirmts of the City for which It IS authonzed under state or federal law 

SECTION 5 

This Ordmance shall become effective on the date of Its passage and publication as 

requrred by law The Franchise created by this Ordmance shall take effect no earlier than thirty 

(30) days after the City Council accepts the bid(s) 

SECTION 6 

Subject to Section 3 hereof, the Company Will comply With all applicable proviSions of 

lawful City ordmances and regulations (rncludmg any amendments thereto), unless such 

provlSlons (I) confhct With or rmpair the Company's ability to comply With any rule, regulation 
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or order Issued by the Kentucky Public Service Cmrurussion related to the Company's rates or 

services, or otherwtse (n) are preempted by the action of any state or federal authonty wtth 

junsdiCtion over the Company 

The Company shall not be excused from complymg with any of the terms and conditions 

of this Ordinance by any fatlure of the Government, upon any one or more occastons, to mstst 

upon the Company's performance or to seek the Company's compliance with anyone or more of 

such terms or conditions 

SECTION? 

Rights Reserved by City Subject to the above provlSlons, the Franchise created by 

thts Ordmance IS expressly subject to the nght of the City (1) to repeal the same for m1suse, 

nonuse, or the Company's failure to comply wtth applicable local, state or federal laws, (n) to 

tmpose such other regulations as may be detefmllled by the City to be conducive to the safety, 

welfare and morals of the public, and/or (111) to control and regulate the use of1ts Right-Of-Way 

as perm1tted by law 

SECTION 8 

As constderation for the grantmg of the Franchise created by this Ordmance, the 

Company agrees It shall defend, mdemmfy, and hold harmless the Government from and agamst 

claimS, suits, causes of action, proceedmgs, judgments for damages or eqmtable rehef, and costs 

and expenses asserted against the Government that the Company's use of the Right-Of-Way or 

the presence or operatiOn of the Company's eqmpment on or along said Right-Of-Way has 

caused damage to tangtble property or bodily m.JUIY, tf and to the extent such damage or mjury IS 

not caused by the Government's negligence, gross neghgence or wtllful conduct The 
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Government shall notify the Company m wntJ.ng Withm a reasonable time of receiVmg notice of 

any Issue It determmes may requrre mdemruficatJ.on 

SECTION9 

Franchise Fees For the pnvllege of utJ.hzmg said pubhc streets and nghts of ways, the 

Company, Its successors and assigns, shall be requrred to pay to the Government monthly three 

(3) percent of gross receipts per month from the Company's sale of natural gas to gas­

consummg entitles (which mcludes busmesses, mdustnal facilities and dwellings) mside the 

City's corporate lmuts The City reserves the nght to mcrease the franchise fee at any time upon 

pnor nmety (90) days wntten notice to the Company Should the City exercise said nght to 

mcrease the franchise fee, the City shall receive payment monthly of up to five (5) percent of 

gross receipts per month from the Company's sale of natural gas to gas-consummg entltJ.es 

(which mcludes busmesses, mdustnal facihhes and dwellmgs) mside the City's corporate limlts 

begmnmg With the first billmg cycle on or after the later of nmety (90) days after the date of the 

wntten notice or the effechve date of the franchise fee specified m the City's notice, provuied, 

however, the City shall notlfy the Company, at least thrrty (30) days pnor to the effective date, of 

any annexatiOns or other changes m the City's boundanes and proVIde the Company a hst, m 

electroruc format, of all addresses Withm the terntory annexed or added to or de-annexed or 

otherWise removed from the Government's limlts that are to be served by the Company 

No acceptance of any franchise fee payment by the Government shall be construed as an 

accord and satisfaction that the amount prud Is m fact the correct amount nor shall acceptance be 

deemed a release to any clarm the Government may have for future or additional sums pursuant 

to this Franchise Any additional amount due to the Government shall be paid wtthm ten (1 0) 

days folloWing wntten nonce to the Company by the Government 
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Any other fees assessed to the Company m connection with the Company's use of the 

City's pubhc ways, mcludmg fees associated With permits and hcenses of whatever nature, shall 

be payable by the Company only If and to the extent the Company IS authonzed by the Kentucky 

Pubhc Semce Cormmss10n (or Its successor) to pass through such fees to the enntles served by It 

mside the City's corporate llmlts 

To the extent the Company actually mcurs other reasonable mcremental costs m 

connectiOn With Its comphance wtth the Government's ordmances, the Government agrees that 

the Company may recover such amounts from Its customers pursuant to the terms of a tanff filed 

wtth and approved by the Kentucky Pubhc Semce CommissiOn, If otherwtse permitted by law 

SECTION 10 

The Company shiill mamtam m force through the term of the Francruse msurance 

coverage for general habihty msurance, auto habihty and workers compensahon, m accordance 

wtth all apphcable laws and regulanons The Company shall mamtam a general habihty and 

auto habihty coverage mlllimum hmit of $2,000,000 per occurrence The Company may elect to 

self-msure all or part of tills requrrement 

SECTION 11 

The Company agrees to charge such rate or rates as may from t1me to hme be fixed by 

the Pubhc Service CommissiOn of Kentucky or any successor regulatory body 

SECTION 12 

(a) In additiOn to all other nghts and powers pertallling to the Government by vrrtue of 

the Francruse created by tills Ordmance or otherwtse, the Government, by and through Its City 

Counctl, reserves the nght to termmate and cancel this Francruse and all nghts and pnVIleges of 

the Company hereunder m the event that the Company 
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(1) Willfully viOlates any matenal provlSlon of tins Franchise or any 

matenal rule, order, or determmat10n of the Government made pursuant to this 

Franchise, except where such v10lat10n IS Without fault or through excusable 

neglect, 

(2) Willfully attempts to evade any matenal provlSlon of tins Franchise or 

practices any fraud or deceit upon the Government, 

(3) Knowmgly makes a matenal nnsrepresentat10n of any fact m the 

application, proposal for renewal, or negotiation of tins Franchise, or 

(4) Is no longer able to proVIde regular and customary unmterrupted 

service to Its customers m the franchise area 

(b) Pnor to attempting to termmate or cancel this Franchise pursuant to tins section, the 

City's Mayor or hiS or her designee, or the City Council shall make a wntten demand that the 

Company do or comply With any such provision, rule, order or determmatwn If the VIolatiOn, 

found m Section 12(a), by the Company contmues for a penod of thirty (30) days followmg such 

wntten demand Without wntten proof that corrective act10n has been taken or IS bemg actively 

and expeditiOusly pursued, the Government may place Its request for termmation of this 

FranchiSe as early as the next regular City Council meetmg agenda The Government shall cause 

to be served upon Company, at least ten (10) days pnor to the date of such City Council meeting, 

a wntten notice of mtent to request such termmation and the tlme and place of the meeting, legal 

notice of which shall be published m accordance With any apphcable laws 

(c) Any viOlation by the Company or Its successor of the matenal proVIsions of 

tins Franchise, or the failure promptly to perform any of the proVIsions thereof, shall be cause for 

the forfeiture of this Franchise and all nghts hereunder If, after wntten notice to the Company 
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and a reasonable opportunity to cure, such vwlahons, failure or default contmue as set forth m 

Sechon 12(a) 

SECTION 13 

Right to Cancel The City Council shall have the nght to cancel the Franchise created by 

this Ordmance thirty (30) days after the appomtment of a receiver or trustee to take over and 

conduct the busmess of the Company, whether m receivership, reorgamzatlon, bankruptcy or 

other achon or proceed.mg, unless such receivership or trusteeship shall have been vacated pnor 

to the exprrahon of said thirty (30) days, unless 

1 Withm thirty (30) days after his electiOn of appomtment, such receiver or 

trustee shall have fully complied wtth all the proVIsiOns of this Ordmance and 

remedied all defaults thereunder, and, 

2 Such receiver or trustee, wtthm satd thirty (30) days shall have executed 

an agreement, duly approved by the court havmg Junsdtction m the premiSes, 

whereby such receiver or trustee assumes and agrees to be bound by each and 

every proVIsion of this Ordmance and the Franchise granted to the Company 

SECTION 14 

In the event of a change of Kentucky law whereby retail rates of natural gas customers 

are no longer regulated by the Public SefVlce CommissiOn, the Government shall have the ophon 

of termmatmg this Franchise wtth the Company If this Franchise IS termmated by the 

Government pursuant to this proVIsion, the Government and the Company shall have a duty to 

~ 

negohate m good faith with respect to o:ffenng a mutually acceptable franchise to the Company 

SECTION 15 
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The Company shall have the authonty to trun trees that are located withm or overhang 

the Right-Of-Way to mamtam and operate natural gas pipelmes and other Facilities of the 

Company Any tnmmmg, removal or other diSturbance of trees shall conform all lawful 

ordmances, requrrements and drrectives of the Government, and the Company shall make 

available upon reasonable request of the Government, mformation regardmg Its tree-tnmmmg 

practices In the event that the Company falls to timely and sufficiently respond to a legitimate 

and reasonable complamt regardmg Its failure to tnm such trees, and such complamt IS made 

known to the Government, the Government shall contact the Company wtth respect to such 

matter and attempt to reach a satisfactory result Notwlthstandmg the foregomg, thls provlSlon m 

no way lnmts any existmg or future lawful nghts that the Government may have With respect to 

such trees 

SECTION 16 

This Ordmance and any Franchise awarded pursuant to It shall be governed by the laws 

of the Commonwealth of Kentucky, both as to mterpretat1on and performance The venue for any 

htlgation related to tills Ordmance and any Franchise awarded pursuant to It shall be m a court of 

competent JunsdiCtion m Kenton County, Kentucky 

SECTION 17 

This Ordmance and any Franchise awarded pursuant to It does not create a contractual 

relatiOnship with or nght of action m favor of a third party agamst either the Government or the 

Company 

SECTION 18 

If any sect1on, sentence, clause or phrase of this Ordmance IS held unconstitutional or 

otherwiSe mvahd, such mfirm1ty shall not affect the validity of the remammg Ordmance 
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SECTION 19 

It shall be the duty of the City's Mayor, or his/her designee, to offer for sale at public 

auctiOn the Franchise and pnvlleges created hereunder Srud Franchise and pnvtleges shall be 

sold to the highest and best bidder or bidders at a tune and place fixed by the City's Mayor after 

he or she has giVen due notice thereof by publication or advertisement as requrred by law In 

awardmg the franchise, the City shall consider the techmcal, managenal, and fmancial 

qualifications of the bidder to perform Its obligations under the franchise 

SECTION 20 

Bids and proposals for the purchase and acqulSltion of the franchise and pnvlleges hereby 

created shall be m wnting and shall be delivered to the City's Mayor, or his or her designee, 

upon the date(s) and at the times(s) fixed by him or her m said publication(s) or advertlsement(s) 

for receivmg same Thereafter, the City's Mayor shall report and subrmt to the City Council, at 

the tune of Its next regular meeting or as soon as practicable thereafter, said bids and proposals 

for Its approval The City Council reserves the nght, for and on behalf of the Government, to 

reject any and all bids for said franchise and pnvlleges, and, m case the bids reported by the 

City's Mayor shall be rejected by the Council, It may drrect, by resolutiOn or ordmance, said 

franchise and pnvlleges to be agam offered for sale, from time to tune, until a satisfactory bid 

therefore shall be received and approved 

As further consideratiOn for the granting of this Franchise, the Company agrees to pay all 

publication costs and attorneys fees, up to a maximum amount of $3,000 00, the City mcurs m 

the granting of this Franchise The above-mentioned costs shall be mvmced by the City to the 

Company and the Company shall pay srud costs Withm thirty (30) days of receipt of srud mvmce 
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In addJ.tion, any btd subffiltted by a corporation or person not already owmng wtthm the 

terntonal hmtts of the Ctty a plant, eqmpment, and/or Facthties sufficient to render the servtce 

requrred by thts Ordmance must be accompamed by cash or a certified check drawn on a bank of 

the Commonwealth of Kentucky, or a national bank, equal to five percent (5%) of the farr 

estimated cost of the system requrred to render the servtce, which check or cash shall be forfeited 

to the Government m case the btd should be accepted and the btdder should fat!, for thtrty (30) 

days after the confirmation of the sale, to pay the pnce and to gwe a good and sufficient bond m 

a sum equal to one-fourth (114) of the farr estimated cost ofthe system to be erected, condttloned 

that 1t shall be enforceable m case the purchaser should fail, wtthm siXty (60) days, to establish 

and begm rendenng the servtce m the manner set forth m thts Ordmance Such deposit need not 

be made by a corporation or person already ownmg wtthm the temtonal hmtts of the Ctty a 

plant, eqmpment, and/or Facilities sufficient to render the servtce requrred by thts Ordmance 

SECTION21 

The Franchise shall not be assignable wtthout the wntten consent of the City, however, 

Franchisee may asstgn the Franchise to any affiliate, parent, or subsidiary entity which may, 

durmg the Term of the Franchise, assume the obhgation to provide natural gas throughout and 

for consumptiOn Wlthm or outside the Ctty without bemg reqmred to seek the Ctty's consent to 

such assignment If the Company expenences a foreclosure or other JUdJ.cial sale of all or a 

substantial part of the Company's Facilities located wtth the Ctty of Independence, the Company 

shall provide the Government at least thirty (30) days advance wntten notice such foreclosure or 

sale 
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SECTION 22 

This Ordmance shall be m full force and effect from and after 1ts readmg, adoptiOn and 

pubhcatwn 
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