HOWARD DOWNING

ATTORNEY AT LAW

109 South First Street
Nicholasville, Kentucky 40356

(859)885-46119 fax (859)885-1197 P E C E ﬂ VE D

April 29, 2013
APR 29 2013

PUBLIC SERV
Mr. Jeff Derouen OMMISSIQ'[SE
Kentucky Public Service Commission
211 Sower Boulevard
P.O. Box 615
Frankfort, KY 40602

Re: Blue Grass Energy
Application for Certificate of
Convenience & Necessity

Dear Mr. Derouen:

Enclosed are original and 10 copies of the application of Blue Grass Energy for a
certificate of convenience and necessity to bid on the electrical franchise of City of
Cynthiana. This application is similar to Case No. 2013-00112 (copy of the order in that
case is attached).

The bid time is May 14, 2013 at 10:00 A.M. Approval BEFORE that time is
necessary to meet the bid deadline and would be greatly appreciated. Thank you for your

efforts in this matter.
Yours truly, V@m

Howard Downmg, Attorney
Blue Grass Energy Cooperative

boration



NOTICE OF SALE OF ELECTRIC FRANCHISE

NOTICE IS HEREBY GIVEN that the City of
Cynthiana, Kentucky, will on May 14, 2013, at
10:00a.m., at City Hall. 104 E. Pleasant Street,
Cynthiana, Kentucky, vonsider offers for sale to the
highest and best bidder, plus all costs. including ad-~
vertising cost, a franchise as defined in Ordinance
#1501, adopted by the Board of Commissioners on
April 23, 2013, the full text of which Ordinance is
available for inspection in the Office of the City
Clerk. City Hall.104 E. Pleasant Street, Cynthiana,
Kentucky, between the hours of 8:00 an. and 4:00
p.m ., Monday through Friday:

ORDINANCE NO. 1501

AN ORDINANCE CREATING AND ESTAB-
LISHING FOR BID A NON-EXCLUSIVE ELEC-
TRIC FRANCHISE FOR THE PLACEMENT OF
FACILITIES FOR THE TRANSMISSION. DIS-
TRIBUTION AND SALE OF ELECTRICAL EN-
ERGY WITHIN THE PUBLIC RIGHT-OF-WAY
OF THE CITY OF CYNTHIANA FOR A TEN
{10) YEAR DURATION, IN RETURN FOR PAY-
MENT TO THE CITY OF CYNTHIANA OF THE

SUM OF THREE PERCENT (3%) OF FRANCIII-
SEE’S GROSS RECEIPTS PER YEAR FROM
THE FRANCHISEE'S SALE OF ELECTRICITY
TO ELECTRIC-CONSUMING ENTITIES IN-
SIDE THE CITY OF CYNTHIANA'S CORPO-
RATE LIMITS AND FURTHER PROVIDING
FOR COMPLIANCE WITH RELEVANT LAWS,
REGULATIONS AND STANDARDS: INDEMNI-
FICATION; INSURANCE; CANCELLATION OR
TERMINATION; AND BID REQUIREMENTS;
ALL EFFECTIVE ON DATE OF PASSAGE.

Sealed bids are to be delivered to the Office of the
City Clerk, City Hall, 104 E. Pleasant Sueet, Cyn-
thiuna, Kentucky 41031 to be publicly opened and
read at 10:00a.m. On May 14,2013,

The City of Cynthiana reserves the right to accept
any bid. to reject any and all bids, to waive any ir-
regularities or informalities in awarding the fran-
chisc. and 1o accept what. in its opinion, is the low-
esl, responsive, responsible and best bid which is in
the best interest of, and most advantageous to, the
Cigy.

SUMMARY OF ORDINANCE NO. 1501

The following is a summary of Ordinance No. 1501
prepared in accordance with KRS B3A.060(9):

AN ORDINANCE CREATING AND ESTAB-
LISHING FOR BID A NON-EXCLUSIVE ELEC-
TRIC FRANCHISE FOR THE PLACEMENT OF
FACILITIES FOR THE TRANSMISSION, DIS-
TRIBUTION AND SALE OF ELECTRICAL EN-
ERGY WITHIN THE PUBLIC RIGHT-OF-WAY
OF THE CITY OF CYNTHIANA FOR A TEN
(10) YEAR DURATION, IN RETURN FOR PAY-
MENT TO THE CITY OF CYNTHIANA OF THE
SUM OF THREE PERCENT (3%) OF FRANCHI-
SEE'S GROSS RECEIPTS PER YEAR FROM
THE FRANCHISEE'S SALE OF ELECTRICITY
TO TELECTRIC-CONSUMING ENTTTIES IN-
SIDE THE CITY OF CYNTHIANA'S CORPO-
RATE LIMITS AND FURTHER PROVIDING
FOR COMPLIANCE WITH RELEVANT LAWS,
REGULATIONS AND STANDARDS; IDEMNI-
FICATION; INSURANCE; CANCELLATION OR
TERMINATION: AND BID REQUIREMENTS:
ALL EFFECTTVE ON DATE OF PASSAGE.

The Ordinance provides for the following:

The Ordinance creates and establishes a non-exclu-
sive electric franchise for the placement of Tacilities
for the transmission, distribution and sale ot electri-
cal energy within the public right-of-way of the City
of Cynthiana for a period of ten {10) yeurs in return
for payment to the City of Cynthiana of the sum of
three percent (3%) of the successful tranchisee’s
gross receipts per year from the sale of electricity
to electric-consuming entites, including businesses,
industrial fucilities and dwellings located inside the
corporate limits of the City of Cynthiana.

The Ordinance further provides definitions includ-
ing, but not limited to, definitions of fucilities, public
utilities and right-of-way; provides for indemnifica-
tion in the event of claims, suits or similur cuuses of
action or proceedings; requires the successful bid-
der to have commercial general liability insurance
and motor vehicle insurance in accordance with all
applicable laws and regulations: reserves the right to
grant similar franchises to more than one company;
prohibits the assignment of the franchise without at
least sixty (60) days udvance notice und consent by
the City; provides and explains events which would
permit cancellation, termination or forfeiture of the
franchise; requires that the franchise be duly adver-
tised for bid pursuant to applicable law and provides
the following Section 14{a) which provides for the
payment of a franchise fee and which is required to

be published verbatim and which reads as follows:
SECTION 4. -

(a) In consideration tor the granting of the fran-
chise the Compuny ugrees tw puy w the Govern-
ment a franchise fee in a sum equal to three percent
(39) of gross receipts per year from the Company's
sale of electricity to all electric-consuming entities
(which includes businesses. industrial facilities and
dwellings) inside the City’s corporate limits; pro-
vided, however, that such fee shall be payable by
the Compuny only if und to the extent the Company
is authorized by the Kentucky Public Service Com-
mission {or its successor) to pass through such fee
to the entities served by it inside the Government’s
corporate limits: and provided further, the Govern-
ment shall notify the Company, at least thirty (30)
days prior to the cffective date, of any annexations
or other chunges in the City’s boundaries and pro-
vide the Company a list, in electronic format, of all
addresses within the territory uniiexed or added to or
de-annexed or otherwise removed from the Govern-
ment’s limits that are to be served by the Company.

The Ordinance further grants the Company the
authority to trim trees located in the right-of-way
according to the directives of the Goverament: re-
quires the Company to comply with all applicable
laws of the Commonwealth of Kentucky and the
City of Cynthiuna; provides that the Ordinance and
the franchise awarded pursuant thereto does not cre-
ate a contractal relationship in favor of any third
party against either the City or the Company receiv-
ing the franchise and provides that in the event any
portion of the Ordinance is held unconstiwtional or
otherwise declared invalid. the remainder of the Or-
dinance shall be unaffected. The Ordinance shall
take effect no carlier than ninety (90) days after the
City Commission accepts the bid from the success-
ful bidder.

This Ordinance received lirst reading on April 9,
2013 and second reading on April 23, 2013 at which
time the Ordinance was passed and duly adopied by
the City Commission. signed by the Mayor. attested
by the City Clerk and ordered to be published by
summary

This Summary of Ordinance No. 1501 was prepared
by John Luir. Attorney at Luw, Cynthiuna, Kentucky
in secordance with KRS 83A.060(9).
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“fohpLair, Attorney at Lz
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COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

in the Matter of;

APPLICATION OF BLUE GRASS ENERGY )
COOPERATIVE CORPORATION FOR A );
CERTIFICATE OF CONVENIENCE AND ) CASE NO.
NECESSITY TO APPLY FOR AND OBTAIN A )  2013-00112
FRANCHISE IN THE TERRITORIAL LIMITS OF )
LEXINGTON-FAYETTE URBAN COUNTY )
GOVERNMENT OF FAYETTE COUNTY )

KENTUCKY FOR ELECTRIC UTILITY SERVICE )

ORDER

On March 22, 2013, Blue Grass Energy Cooperative Corporation ("Blue Grass
Energy”) filed its application with the Commission seeking a Certificate of Public
Convenience and Necessity to qualify it to bid on a franchise for electric services offered
by the Lexington-Fayette Urban County Government. Under the provisions of KRS
278.020(4), no utility may apply for a franchise from any governmental agency untit it has
obtained a Certificate of Public Convenience and Necessity from this Commission based
on our finding that there is a need and demand for the service sought to be rendered.

In light of the Lexington-Fayette Urban County Government's ordinance creating an
electric distribution franchise, the Commission determines that there is evidence of a need
and demand for electric services for the Lexington-Fayetie Urban County Government.
Since the Commission's authority in such matters is limited by statute to finding only
whether there is a need and demand for the service sought to be rendered, no finding or
determination is made as to the qualifications of the bidder, the validity of any of the

provisions of the franchises offered by the Lexington-Fayette Urban County Government,

or the manner in which any franchise fee is to be treated for rate purposes.
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IT IS THEREFORE ORDERED that:

1. Blue Grass Energy is granted a Certificate of Public Convenience and
Necessity that authorizes it to bid on a franchise for electiic services offered by the
Lexington-Fayette Urban County Government.

2. If Blue Grass Energy is not the successful bidder, Blue Grass Energy
shall, within ten days of the award of the franchise at issue, file with the Commission a
written notice stating that Biue Grass Energy was not the successful bidder.

3. If Blue Grass Energy is the successful bidder, Blue Grass Energy shall,
within ten days of the award of the franchise at issue, file with the Commission a copy of
the executed franchise agreement.

4. Any documents filed pursuant to ordering paragraphs 2 or 3 of this Order
shall reference the number of this case and shall be electronically submitted via the
Commission's electronic Tariff Filing System,

5 This Order shall not be construed as granting a Certificate of Public
Convenience and Necessity to construct utility facilities for the Lexington-Fayette Urban
County Government.

By the Commission
ENTERED

APR 01 2013

KENTUCKY PUBLIC
SERVICE COMMISSION

Case No. 2013-00112

of 3 402005 102 PM


http://psc.ky.gov/order_vauIt/Orders_2013/20i

01300112_04012013.pdf http://psc.ky.gov/order_vault/Orders_2013/201300112 04012015 pd!

Honorabhle Howard Downing
Atlomey al Law

109 South First Street
Nicholasville, KENTUCKY 40356

Service List for Case 2013-00112
471072013 1:02 PM
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BEFORE THE EQEEVE

PUBLIC SERVICE COMMISSION OF KENTUCKY
APR 29 2013

PUBLIC SERVICE
COMMISSION

IN THE MATTER OF THE APPLICATION

OF BLUE GRASS ENERGY COOPERATIVE
CORPORATION FOR A CERTIFICATE OF
CONVENIENCE AND NECESSITY TO APPLY

)

)

)

) CASE NO. 2013-
FOR AND OBTAIN A FRANCHISE IN THE )

)

)

)

TERRITORIAL LIMITS OF

CITY OF CYNTHIANA,
KENTUCKY FOR ELECTRIC UTILITY SERVICE

Applicant, Blue Grass Energy Cooperative Corporation, respectfully submits the
following application pursuant to KRS 278.020 (3) and 807 KAR Chapter 5, as follows:

1. That applicant is an electric cooperative engaging in the business of retail
electric service in portions of the City of Cynthiana in Harrison County, Kentucky and other
areas in Kentucky with mailing address being P.O. Box 990, 1201 Lexington Road,
Nicholasville, Kentucky 40340-0990.

2. That the articles of consolidation of applicant have been previously filed with
the Public Service Commission of Kentucky and is incorporated by reference herein and
by reference to previous application of applicant in case no. 2002-00351 (Kentucky PSC).

3. That the name of the governmental agency offering the franchise is the City
of Cynthiana, Harrison County, Kentucky. A copy of the proposed franchise ordinance
is attached as Exhibit A and incorporated by reference herein. Bids are due May 14, 2013.

4.  That the franchise offered for bid is for electric service within the territorial

area now served by applicant within the city limits of the City of Cynthiana in Harrison
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County, Kentucky. The need and demand exists for retail electric service in the franchise
area.

5. That applicant has certified territory pursuant to KRS 278.017 which is located
within the boundary of the City of Cynthiana in Harrison County, Kentucky and which
territory applicant is currently providing retail electric service to any and all customers who
require electric energy. The map or maps of the certified territory of applicant are filed with
the Public Service Commission as required by KRS 278.017. The need and demand for
retail electric service exists in the franchised area because applicant has provided retail
electric service to existing consumers for many years and will provide retail service for new
development within the certified territory of applicant in the City of Cynthiana, Kentucky.

6. That the franchise ordinance permits the City of Cynthiana to assess a
franchise fee of at least 3% of the gross annual revenues received by the applicant from
electric service provided within the City of Cynthiana, Kentucky.

7. That applicant desires to apply for, bid and obtain the hereinbefore mentioned
franchise for its duly certified territory conditioned upon this Commission issuing a
certificate of convenience and necessity showing there is a demand and need for the
electric service sought to be rendered pursuant to KRS 278.020(3).

WHEREFORE, applicant, Blue Grass Energy Cooperative Corporation, respectfully
requests that the Public Service Commission of Kentucky grant a certificate of
convenience and necessity authorizing this applicant to apply for and obtain the electric
utility franchise for the territory in the City of Cynthiana, Kentucky and a determination that

there is a demand and need for the electric service sought to rendered. This certificate
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is requested before the bid due date of May 14, 2013.

DATED: April 29, 2013.

Opos L F—

DONALD SMOTHERS - VICE PRESIDENT

BLUE GRASS ENERGY COOPERATIVE CORPORATION
P.O. Box 990

Nicholasville, Kentucky 40340-0990

P @mw«/(

HOWARD DOWNING

109 South First Street

Nicholasville, Kentucky 40356

Attorney for Applicant,

Blue Grass Energy Cooperative Corporation
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AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE
ELECTRIC FRANCHISE FOR THE PLACEMENT OF FACILITIES FOR THE
TRANSMISSION, DISTRIBUTION AND SALE OF ELECTRICAL ENERGY WITHIN THE
PUBLIC RIGHT-OF-WAY OF THE CITY OF CYNTHIANA FOR A TEN (10) YEAR
DURATION, IN RETURN FOR PAYMENT TO THE CITY OF CYNTHIANA OF THE SUM
OF THREE PERCENT (3%) OF FRANCHISEE'S GROSS RECEIPTS PER YEAR FROM
THE FRANCHISEE’S SALE OF ELECTRICITY TO ELECTRIC-CONSUMING ENTITIES
INSIDE THE CITY OF CYNTHIANA’S CORPORATE LIMITS AND FURTHER
PROVIDING FOR COMPLIANCE WITH RELEVANT LAWS, REGULATIONS AND
STANDARDS; INDEMNIFICATION; INSURANCE; CANCELLATION OR
TERMINATION; AND BID REQUIREMENTS; ALL EFFECTIVE ON DATE OF PASSAGE.

ORDINANCE NO. 1501

BE IT ORDAINED BY THE COMMISSION OF THE CITY OF CYNTHIANA:
SECTION 1. -

{a) There is hereby created a non-exclusive franchise to acquire, lay, maintain, operate,
enter upon, construct, install, use and repair, in the public Right-Of-Way of the City a system or
works for the generation, transmission and distribution of electrical energy from points either
within or without the corporate limits of this City, to this Cily and the inhabitants thereof, and
from and through this Cily to persons, corporations and municipalities beyond the limits thersof,
and for the sale of same for light, heat, power and other purposes. Such systems may include
poles or other structures, wires and other appatatus necessary for the operation of said system in,
upom, over, under; across and along each and all of the Right-Of-Way within the present and
future corporate limits of this City, subject to all the provisions of this Ordinance. Any new line
extensions for City use in either Flat Run Veterans Park or River Road Park (the “Parks™) shall
be placed underground provided the City opens and closes the ditch and lays the conduit. Any
new line extensions in the Parks for other customers’ use shall be placed underground at those
other customers’ expense. Where commercially practicable, the Company when planning future
construction will give special consideration for other parks, greenways, and other public Right-

Of-Way similar or related in public use. Such special consideration includes constructing

1
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overhead facilities on the opposite side of public roads bordering such areas or placing the
facilities underground provided the City opens and closes the ditch and lays the conduit.
Additionally, the Company shall have the right to use the streets with its service and maintenance
vehicles in furtherance of the Franchise. This Ordinance does not excuse the franchisce from
complying with any and all existing and future federal, state or local laws and ordinances, as may
be amended, including but not limited to the terms and provisions of Chapter 18 of the Code, ot
the provisions of its zoning ordinance, if applicable, which are incorporated herein by reference,
and shall apply as if fully set further herein unless such provisions (i) conflict with the terms or
provisions of this Ordinance, (i) conflict with or impair the Company’s ability to comply with
any tule, regulation or order issued by the Kentucky Public Service Commission related {o the
Company’s rates or setvices, or otherwise (jii) are preempied by the action of any authority with
jurisdiction over the Company.

{b) The Company will replace scgments of existing overhead facilities within the public
Right-Of-Way with underground facilities at the request of and cost to the City in accordance
with its general undergronnd practices and procedures and rules established by the Kentucky
Public Service Commission. Subject to such practices and procedures and rules, Tepaits or
replacements of existing facilities or construction of new facilities within areas where existing
facilities have been placed underground at the request of the City also shall be placed
undetground; provided, however, the City shall pay any incremental cost associated with placing
new facilities in such areas upderground.

SECTION 2. - The following definitions apply to this Ordinance:

(a) Code means the Code of Ordinances, City of Cynthiana.
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(b)Y  Company means the Party or Person that shall become the purchaser of said
franchise, or any successor or assignee of such Party or Person.

()  Commission means the legislative body of the City of Cyuthiana,

(d) Facility or Facilities means any tangible asset in the Right-Of-Way, including but
not limited to equipment and apparafus such as pipes, conduits, wires, cables, amplifiers,
transformers, fiber optic lines, antennac, pole or duots, required, necessary, used or useful in the
provision of utility or other services.

(&) Government or City means the City of Cynthiana.

(6 Party or Person meansg any natural or corporate person, business association or
other business entity including, but not limited to, a partoership, a sole proprietorship, a political
subdivision, a public or private agency of any kind, a Utility, a successor or assign of any of the
foregoing, or any other legal entity.

(g)  Public Utility or Utility mcans a Party or Person that is defined in KRS Chapter
278 as a utility and (1) is subject to the jurisdiction of the Kentucky Public Service Comrmission,
the Federal Communications Comrhission, or the Federal Energy Regulatory Commission, or (i)
is required to obtain a franchise from the government to use and occupy the Righi-Of-Way
pursuant to Sections 163 and 164 of the Kentucky Constitution.

(h)  Right-Of-Way means the surface of and the space above and below a public
rc‘Jaclway, highway, street, freeway, lane, path, sidewalk, alley, court, boulevard, avenue,
parkway, cartway, bicycle lane or path, public sidewalk, or easement held by the governiient for

the purpose of public travel and shall include rights-of-way as shall be now held or hereafter held

by the government.
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SECTION 3. - The Franchise created herein shall be for a term of ten (10)) yeais from
the effective date of this Ordinance, In addition io complying with the requirements contained in
federal or state law or regulation, and the Code, the Company agrees that all construction shall be
performed in a workmanlike manner and in such a way as not to unnecessarily interfere with the
public’s use of the Right-Of-Way.

SECTION 4 - As consideration for the grantitg of this franchise, the Company agrees it
shall defend, indemnify, and hold harmless the Governmsnt from and against claims, suits,
causes of action, proceedings, judgments for damages or equitable relief, and costs and expenses
asserted against the Government that the Company’s use of the Right-Of~Way or the pressuce or
operation of the Company’s equipment on dr along said Right-Of-Way has caused damage to
tangible property ot bodily injury, if and to the extent such damage or injury is not caused by the
Government’s negligence.. The Government shall notify the Company in writing within a
reasonable time of feceiving notice of any issue it determines may require indemnification.

SECTION 5. - The Company agrees to procure and maintain throughout the term of this
franchise and any extension thereof, both commercial general liability insurance and motot
vehicle insurance, in accordance with all applicable laws and regulations.

SECTION 6. - This franchise is not exclusive and the Government reserves the right to
grant similar franchises to more than one Company.

SECTION 7. - No assignment of this franchise or ihe electric fransmission and
distribution system subject to this franchise shall take place without at least sixty (60)

days advance written to the (overnment and consent by the Government which consent

shall not be unreasonably withheld.
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SECTION 8. - The Company shall not be excused from complying with any of the
terms and conditions of this Ordinance by any failure of the Government, upon any one
or more occasions, to insist upon the Company's performance or to seek the Company's
compliance with anyone or more of such terms or conditions. Payment of penalties
shall not excuse non-performance under this Ordinance. The right of the Government
to seek and collect penaltics as set forth in this section is in addition to its right to
terminate and cancel as sst forth in Section 9 of this Ordinance.

SECTION 9. - (a) In addition to all other rights and powers pertaining to the
Government by virue of the franchise or otherwise, the Government, by and through its
Comunission, reserves the right to terminate and cancel the franchise and all rights and
privileges of the Company hereunder in the event that the Corupany:

(1)  Willtully violates any material provision of the franchise or any material
rule, otder, or determination of the Government made pursuant to the franchise, except
where such violation is without fault or through excusable neglect;

(2) Willfully attempts to evade any material provision of the franchise or
practices any fraud or deceit upon the Government;

(3) Knowingly makes a material tnisrepresentation of any fact in the
application, proposal for renewal, or negotiation of the franchise;

(4) If experiencing a foreclosure or other judicial sale of all or a
substantial part of the Company's Facilities located within the City of Cynthiana, the
Company shall provide the Government at least thirty (30) days advance written totice of

such foreclosure or sale;
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) Is no longer able to provide regular and customary uninterrupted service to
its customers in the franchise area.

(b) Prior to attempting to ierminate ox cancel this franchise pursuant
to this section, the City’s Mayor or his or her designee, or the Commission shall make a
written demand that the Company do or comply with any such provision, rule, order or
determination. If the violation, found in Section 9(z), by the Company contimies for a
petiod of thirty (30) days following such written demand without written proof that
cotrective action has been taken or is being actively and expediliously pursued, the
Government ray place its request for termination of the franchise as early as the next
regular Commission meeting agenda. The Government shall canse to be served upon
Company, at least ten (10) days prior to the date of such Commission meeting, a writlen notice
of intént to request such termination and the time and place of the meeting, legal
notice of which shall be published in accordance with any applicable laws,

(1) It shall be & defense to any attempt to terminate and cancel the franchise
that the Company was relying on federal law, state law, or 2 valid tariff in acting or not
acting on the issue in dispute.

) The Commission shall consider the request of the Government and shall
hear any person interested therein, and shall determive in its discretion, whether or not
any violation by the Company was with just cause.

(3)  If such violation by the Company is found to have been with just
cause, the Commission shall direct the Company to comply therewith within sugh time

and manner and upon such terms and conditions as are just and reasonable.
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“ If the Commission detcrmines such violation by the Company was
without just cause, then the Commission may, by resolution, declare that the franchise of
the Company shall be terminated and forfeited umless there is compliance by the
Company within such period as the Commission may fix.

SECTION 10. - The Cornmisgion shall have the right to cancel this franchise thirty (30)
days after the appointment of a teceiver or trustee to take over and conduct the
buginess of the Company, whether in feceivership, reorganization, bankruptey or other
action or proceeding, unless such receivership or trustesship shall have been vacated
prior to the expiration of said thirty (30) days, unless:

(a)  Within thirty (30) days afier his election of appointment, such receiver or trustee
shall lhave fully complied with all the provisions of this Ordinance and
remedied all defaults thereunder; and,

(b) Such receiver or trustee, within said thirty (30) days shall have execuied an
agreement, duly approved by the court having jurisdiction in the premises,
whereby such receiver or trustee assumes and agrees to be bound by each and every
provision of this Ordinance and the franchise granted to the Company.

SECTION 11. -~ Tt shall be the duty of the City’s Mayor, or his/her designee, to offer for
sale at public auction said franchise and privilege. 8aid franchise and privilege shall be sold to
the highest and best bidder or bidders at a time and place fixed by the City’s Mayor after he or
she has given due notice thereof by publication or advertisement as required by law. In awarding
the franchise, the City shall consider the techuical, managerial, and financial qualifications of the

bidder to perform its obligations under the franchise.
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SECTION 12. — The Company may, at its option, terminate the franchise and this
Agreement upon five (5) days® written notice if (a) the City breaches any of its obligations
hereunder and such breach is not cured within thirty (30) days of the Company’s notice to the
City of such breach; (b) the Compauvy is not permitted to pass through to atfected customers all
fees payable by it under Section 13 herein; or (c) the City creates or amends any ordinance or
regulation which, in the Company’s sole discretion, would have the effect of (i) substaptially
altering, amending or adding to the terms of this Agreement; (ii) substantially impairing the
Company’s ability to perform its obligations under the Franchise in an efficient, unencumbered
and profitable way; or (iii) preventing the Company from complying with applicable statutes or
regulations, tules or orders issucd by the Kentucky Public Service Commission. Without
diminishing the Company’s rights under this Section 12, the City agrees that to the extent it
desires to pass or amend an ordinance or regulation which could have the effect of substantially
(i) altering, amending, or adding to the terms of this Agreement; (ii) impairing the Company’s
ability to perform its obligations under the Franchise in an efficient, unencumbered and
profitable way; or (iii) preventing the Company from complying with applicable statutes or
regulations, rules or orders issued by the Kentucky Public Service Commission, that it will first
discuss such proposed ordinance or regulation with the Company and the parties shall negotiate
in good faith regarding the same.

SECTION 13. — Bids and proposals for the purchase and acquisition of the franchise
and privileges hereby created shall be in writing and shall be delivered to the City’s Mayor, or
his/her designee, upon the date(s) and at the timmes(s) fixed by him or her in said publication(s) or
advertisement(s) for receiving same. Thereafter, the City’s Mayor shall report and submit to the

Commission, at the time of {is next regular meeting or as soon as practicable therealter, said bids
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and proposals for its approval. The Commission resetves the right, for and on behalf of the
Grovernment, 1o reject any and all bids for said franchise and privileges; and, in case the bids
repotied by the City’s Mayor shall be rejected by the Commission, it may direct, by resolution
or ordinance, said franchise and privilege to be again offered for sale, from time to time, until a
satisfactory bid therefore shall be received and approved,

In addition, any bid submitted by a corporation or person not already owning within the
territorial limits of the City a plant, equipment, and/or Facilities sufficient to render the service
required by this Ordinance must be accompanied by cash or a certified check drawn on a bank
of the Commonwealth of Kentucky, or a national bank, equal to five percent (5%) of the fair
estimated cost of the system required to render the service, which check or cash shall be forfeited
to the Government in case the bid should be accepted and the bidder shovld fail, for thicty (30)
days after the confirmation of the sale, o pay the price and to give a good and sufficient bond in
a sum equal to ome-fowrth (1/4) of the fair estimated cost of the system to be erected,
conditioned that it shall be enforceable in case the purchaser should fail, within sixty (60) days,
to establish and begin rendeting the service in the manper set forth in this
Ordinance. Bids shall include such documentation as is necessary to support the bidder's
determination of the fair estimated cost of the system required to render the service.
Government reserves the right to review any of bidder's suppprting documentation which
justifies bidder's determination of said estimated cost. Such deposit need not be made by
a corporation or person already owning within the tettitorial limits of the City a

plant, equipment, and/or Facilities sufficient to render the service reguired by this

Ordinance.
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SECTION 14, -

(a) In consideration for the granting of the franchise the Company
agrees 1o pay to the Government a franchise fee in a sum equal to three percent (3%%) of
gross receipts per year from the Company’s sale of electiicity to  all electric-consuming entities
(which includes buginesses, industrial facilities and dwellings) inside the City’s corporate limits;
provided, however, that such fee shall be payable by the Company only if and to the extent the
Company is authorized by the Kentucky Public Service Commission (or its successor) to pass
through such fee to the cntities sexved by it inside the Government’s corporate limits; and
provided further, the Government shall notify the Company, at least thirty (30) days prior to the
effective date, of any annexations or other changes in the City’s boundaries and provide the
Company a list, in clectronic format, of all addresses within the territory anpexed or added to or
de-annexed or otherwise removed from the Government’s limits that are to be served by the
Company.

(b) As further consideration for the granting of this franchise, the Company shall
permit the Government to wutilize its poles, conduit, or raceway space at no
charge when such space is vacant or available for public safety or governmental
purposes. This provision shall vot supersede any existing or future agreement that the
Government has with the Company pettaining to the use of the Company's space.

©) In the event the sale of electricity is deregulated within the Commonwealth of
Kentucky, and deregulation results in a material stiortfall of revenue to the Goveriwnent, the
Government shall have the option of terminating the franchise agreement with the Conipany. If

the franchise agreement is termimated by the Government pursuant to this provision, the
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Government and the Company shall have a duty to negotiate in good faith with respect to
offering a mutually acceptable franchise agreement to the Company.

(@) To the extent the Company actually incurs other reasonable incremental cogts in
connection with its compliance with the Government's ordinances, the Government agrees that
the Company may recover such amounts from its customers pursuant 1o the terms of a tarifT filed
with and approved by the Kentucky Public Setvice Cormmission, if otherwise permitted by law.

SECTION 15, —

(a) Payment of any amount due wunder this Ordinance shall bs made
on a monthly basis within forty-five (45) days of the end of the preceding payment period.

{b) No acceptance of any franchise fee payment by the Government shall be construed as
an accord and safisfaction that the amount paid is in  fact the correct
amount nor shall acceptance be deemed a release to any claim the Govemment may
have for future or additional sums pursuant o this Ordinance. Any additional amount due to the
Government shall be paid within ten (10) days following written notice to the Company by the
Government.

SECTION 16. - Bids offered for purchase of this franchise shall state the bidder's
acceptance of the conditions set forth in this Ordinance. If any bid shall include an
offer of payment over and above the temms of the franchise, then a certified check for
said amount, payable to the City, shall be deposited with the Government. This amount shall be
in addition to the provision for payments contained in Section 14 and 15, which shall be
counsidered as a condition of this franchise. Any check deposited by an unsuccessful b'idd;e:‘.r shall

be returned when the Commission shall have accepted the bid or bids, which in its judgment is or

are the highest and best.
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SECTION 17. - Any violation by the Company or its successor of the material
provisions of this franchise, or the failure promptly to pexform any of the provisions thereof,
shal} be cause for the forfeiture of this franchise and all rights hereunder if, after written noiice to
the Company and an opportunity to cure, such violations, failure or default continue as set forth
in Section 8.

SECTION 18. — The Company shall have the authority to (tim trees that are located
within or overhang the Right-Of-Way so0 as to prevent the branches of such trees from coming in
contact with the wires, cables, or other Facilities of the Company. Any trimming, removal or
other disturbance of trees shall conform to all lawful ordinances, requirements and directives of
the Government, including but not limited to Sections 13-22 (¢) and (1) of the Code and the
Company shall make available upon reasonable request of the Government, information
regarding its tree-trimming practices. In the event that the Company fails to timely and
sufficiently respond to a legitimate and reasonable complaitt regarding its failure to trim such
trees, and such complaint is made known to the Government, the Government shall conwact the
Company with respect to such matter and attempt to rcach a satisfactory tesult. Notwithsanding
the foregoing, this provision in no way limits any existing or future lawfu] rights that the
Government may have with respect to such trees.

SECTION 19. - This Ordinance and any franchise awarded pursuant to it shall be
governed by the laws of the Commonwealth of Kentucky, both as to interpretation and
performance. The venue for any litigation related to this Ordinance or a franchise shall

be in a court of competent jutisdiction in Harrison County, Kentucky.
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SECTION 20. - This Ordinance and any franchise awarded pursuant to it does not
create a contractual relationship with or right of action in favor of a third party against
either the Government or the Company.

SECTION 21. -~ If any section, sentence, clause or phrase of the Ordinance is held
unconstitutional or otherwise invalid, such infirmity shall not affect the validity of the remaining
Ordinance.

SECTION 22, - The franchise created by this Ordinance shall take effect no earlier than
nincty (90) days after the Commission aceepts the bid(s). |

SECTION 23. - This Ordinance shall become effective on the date of its passage and

publication as required by law.
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