
HOWARD DOWNING 
ATTORNEY AT lAW 

109 South First Street 
Nicholasville, Kentucky 40356 

(859)885-4619 fax (859)885-1127 

April 29, 2013 

Mr. Jeff Derouen 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
P.O. Box 615 
Frankfort, KY 40602 

PUBLIC SERVICE 
COMMISSION 

Re: Blue Grass Energy 
Application for Certificate of 
Convenience & Necessity 

Dear Mr. Derouen: 

Enclosed are original and 10 copies of the application of Blue Grass Energy for a 
certificate of convenience and necessity to bid on the electrical franchise of City of 
Cynthiana. This application is similar to Case No. 2013-001 12 (copy of the order in that 
case is attached). 

The bid time is Mav 14, 2013 at 1O:OO A.M. Approval BEFORE that time is 
necessary to meet the bid deadline and would be greatly appreciated. Thank you for your 
efforts in this matter. 

Blue Grass Energy Cooperativ Cor oration ep 



NOTICE OF SALE. OF EI 
NOTICE IS HEREBY GIVEN that the City ol  
Cynthiana. Keiilucky, will on May 14, 201 3, at 
1O:OOam , at City I-lall~ 104 E Pleasant Stieet. 
Cyirthiana, Keiitucky, considei olfcrs Ini sale to tlie 
highest and best biddei. plus all costs. including atl- 
vcrtising cost, a franchise as deIincd i n  0rdinaiii:e 
l f lS01 .  iidoprcd b) tlic Hoiird of Coinmissioncrs on 
Apiil 23, 3 1 1  3 .  die full text of which Ordinance is 
available for inspection in the Ollicc 01 tlic City 
Clerk. City I-Iall.1O-l E Pleasant Street, Cynthiana, 
Kentucky, betweeti the hous ol 8:OO a 111. and 4:OO 
p n i  ,Monday thiougli Friday: 

ORDINANCE NO 1501 

A N  ORDINANCE CRE.AT1NG AND ESTAB- 
LISHING FOR BID A NON-EXCLUSIVE ELEC- 
TRIC FRANCHISE, FOR THE PTLACEbENT OF 
FACILITIES FOR THE TRANSMISSION. DIS- 
TRIBUTION AND SALE OF ELECTRICAL EN- 
ERGY WITI-IIN THE PUBLIC RIGIHT-OF-WAY 
OF THE CITY OF CYNTHIANA FOR A TEN 

MENT TO THE CITY OF CYNTHIANA OF THE 
(10) YEAR DURATION. IN RETURN FOR I'AY- 

LCTRIC FRANCHISE 
SUM OF THREE PERCENT ( 3 % )  OF FRANCI-II- 
SEE'S GROSS RECEIPTS PER \'EAR FROM 
THE FRANCHISEE'S SAL.E. OF E,LE,CTRICITY 
TO ELECTRIC-CONSUh.1lNG ENTITIES 1N- 
SIDE. TI-IE. CITY OF CYNTI-IIANA'S CORI'O- 
RATE 1-IMITS ANI) FURTHER PROVIDING 
FOR COMI'L.IANCE WITH RELEVANT LAWS, 

RCATION;  INSURANCE^: CANCELLATION OR 
TERMINATION; AND BID REQUIREMENTS; 
ALLEFFECTIVE ON DATE OF PASSAGE. 

Sealed bids are to be delivered io the Oflicc ot' thc 
City Clerk, City I-all. 104 E. I'leasant Street. Cyn- 
thiaua, Keiitucky 41031 to be publicly opeiied and 
read at 10:OOn m .  On May I4,2O I 3  

The City 01 Cynthiaiia ireserves the right to accept 
m y  bid. to ieject any a i d  all bids, tu  waive any b: 
regularities 01 inloi malilies in awarding the flail- 
chise. and to accept what. in its opinion, is the low- 
est, iespoiisivc, responsible and bcst bid which is it1 

the best interest of. and most advanlagcotis to. the 
City 

EGULATIONS AND STANDARDS: INL1EMNI- 

SLMMARY OF ORDTNANCF NO. 150 I 
The following is a summary 01 Ordinance No.  1501 
pieptiied in accordancc \villi KRS 83.4 060(9): 

AN ORDINANCE CREATING AND ESTAB- 
LJSHTNG FOR BID A NON-EXCL.US1VE ELEC- 
TRIC FRANCHISE FOR THE PLACEMENT OF 
FACTLTIYFS FOR THE TRANSMISSION, DTS- 
TRIBUTlON AND SALE OF ELECTRICAL EN- 
ERGY WITHIN THE PUBLJC RIGHT-OF-WAY 
OF TI-IE, CITY OF CYNTI-IIANA FO17 A TEN 
(10) YEAR DURATION. IN RETURN FOR PAY- 
MENT TO TI-IE CITY OF CYNTI-IIANA OF THE 
SUM OF THREE PERCENT (3%)) OF FRANCI-11- 
SEE'S GROSS RE,CETPTS PER YEAR FROM 
TI-IE FRANCI-IISEE'S SALE OF ELECTRICITY 
TO E,LECTRTC-CONSUh,nNG ENTITlES IN- 
SIDE THE CITY OF CYNTI-IIANXS CORI'O- 
RATE LIMITS AND FURTHER PROVIDING 
FOR COMPLIANCE. WITH REI..EVANT LAWS. 
REGULATIONS AND STANDARDS; IDEMNI- 
FICATION; INSURANCE; CANCE,L.ILATION OR 
TERMINATION: AND BID REQUIREMENTS: 
ALLE,FFECTIVF ON DATE OF PASSAGE. 

The Ordiriance pr,ovides loc the lollowing: 

The Oidiiiaiicc creates and establishes a noli-exclu- 
sive electric Iiancliisc 101 the placement 01 lacilitics 
lor he  transmission, distribution and sale ot elccui- 
cal energy within the public I ight-of-wily of the City 
01 Cynrhiana f o ~  a peiiod of ten ( IO) yeais in tctuni 
for payment to thc Cit) o f  Cynthiana of tlie sum ot 
three pciceiit (3%) ol the succcsslul franchisee's 
gross receiprs per yea1 Iroiii the sale 01 electricity 
to electric-consuming entities. including businesses. 
industrial lacilitics arid dwellings lociited imide the 
eoipoiatc limits 01 the City oi Cynthiana. 

The Ordi n iincc f u rthci provi des dc li n i i oils i ncl ud- 
ing, bul not iiinited to, delinitious of facilities, public 
utilities and right-ot-way; provides for indeiiinilica- 
tion in  the event of"claiins, suits or similar cnuscs of. 
action or proceedings; requires the successful bid- 
der to have conunercial general liability insurance 
and niolor vehicle iiisuimce iii 

applicable laws aiid regulations; resci vcs tlie right to 
gram siriiillu liaiichises to mote rhaii one compluiy; 
prohibits the assignment of the frnnchise without at 
least sixty (60) days advance notice :md coiiscnt by 
the City; providcs and explains cvenfs which would 
permit cancellation. termination or lorjeiture 01 the 
Iianchise; requires that  tlie Iianchise be duly adxw- 
tised lor bid pursuant tu applicable law and provides 
the lollowing Scctioii 14(a) which pro\*ides lor tlic 
payment 01 ii lranchise lee and which is iequited to 

be published vci~batim and which rciids as follows: 

SECTION 14 - 
(a) In considciation toi- the gianting of the tran- 
chise the Company agrees to pay to the Goveni- 
iiient a Iianchise Ice i n  a suni equal to thiec percent 
(.3%) o i  gross rcceipis per year from die Compa~iy's 
sale of electi icity to all electi ic-consuming elltities 
(which iiicludcs businesses. industrial facilities and 
dwelliiigs) iiisidc the City's cnqioiate liiniis; pro- 
vided, however, that such fec shall be payable by 
[lie Company only if and to the extent the Comp;ui)- 
is authorized by tlie Kentucky l'ublic Seivice Com- 
inission (01 its successor) to pass tlirough such lee 
to the entities served by it inside the Gowrninent's 
cuqiotate limits: and p v i d e d  luitlici, the Guvern- 
ment shall iiotily the Company, at least lliirty (30) 
days prior to the effective dale. 01 any annexations 
or ocher changes in the City's boundaries arid pio- 
vide the Company ii list. i n  clccti,onic forinat, of all 
addiesses within the territory annexed or added to 01 

de-annexed 01 othcrwisc rcinovcd trom the Govei-n- 
inelit's limits tirat arc to bc served by [Ire Company. 

The Oidinance i'tu tliei grants the Company tlic 
authority to trim trees located ii i  the right-ol-way 
according to tlie directives of the Go\wn~nent: re- 
quires Ihc Conip~iiiy In comp~y wilh dl applicable 
laws 01 tlie Coinnionwealth 01 Kentucl 
City of Cynthiana: piovidcs that the Oidinancc and 
the fi ancliise awarded pursuanr thereto does nor crc- 
ate a contractual relationship i n  lavor of any third 
party agairist eitlicr the City or the Company recciv- 
in:: the franchise and provides that in the. went  MY 
portion ot' the Ordinance is held i~~icoiistitutioital 01 

othcrwisc declai,cd invalid. the reinaindci 01 tlie OI- 
dinatice shall be unaffecled. Tire Otdiiiance sliall 
take eKect no earlier than ninety (90) days attei the 
Ciry Coiiuiiission accepts the bid lronr the success- 
tu1 bidder 

This Oidinancc icccived lirst I-eading on April 9, 
701 3 aiid second reading on April 23.201 3 at which 
time tlie Ordinance was passed aiid duly adopred by 
the City Commission. signed by tlic Mayor. attested 
by the City Clerk and oidcted to be published by 
su rninaiy 

This Summary of Oidinancc No 1501 was piepared 
by John Lair.Atturney at Lnw. Cyntliiana, Kentucky 
in accordance with KRS 83A2.060(9). 
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COMMONWEALTH OF KENTUCKY 

BEFQRE TtIE PUBL.IC SERVICE COMMISSION 

In the Matter of: 

APPLICATION OF BLUE GRASS ENERGY 
COOPERATIVE CORPORATiON FOR A 
CERTIFICATE OF CONVENIENCE AND 
NECESSITY TO APPLY FOR AND OBTAIN A 
FRANCHISE IN THE TEKRiTORlAL LIMITS OF 

GOVERNMFNT OF FAYETTE COUNTY 
KENTUCKY FOR ELECTRIC UTILITY SERVICE 

LEXINGTON-FAYETTE URBAN COUNTY 

- O R D E R  

On March 22, 2013, Blue Grass Energy Cooperative Corporation (“Blue Grass 

Energy”) filed its application with the  Commission seeking a Certificate of Public 

Convenience and Necessity to qualify it to bid on a franchise for electric services offered 

by the Lexington-Fayette Urban County Government. Under the provisions of KRS 

278.02(3(4), no utility may appfy for a franchise from any governmental agency until it has 

obtained a Certificate of Public Convenience and Necessity from this Commission based 

on our finding that there is a need and demand for the service sought to be rendered 

In light of the Lexington-Fayette Urban County Gavernment’s ordinance creating an 

electric distribution franchise, the Cornmission determines that. there is evidence of a need 

and demand for electric services for the Lexington-Fayette Urban County Government. 

Since the Commission’s authority in such matters is limited by statute to finding only 

whether there  is a need and demand for the service sought to be rendered, no finding or 

determination is made as to the  qualifications of the bidder, the validity of any of the 

provisions of the franchises offered by the Lexington-Fayette Urban County Government, 

or the manner in which any franchise fee is to be treated for rate purposes. 

http://psc.ky.gov/order-vauIt/Orders
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KENTUCKY PUBLIC 
SERVICE COMMISSION, 

IT IS 1HEREFORE ORDERED that: 

1. Blue Grass Energy is granted a Certificate of Public Convenience and 

Necessity that authorizes it to bid on a franchise for electric services offered by the 

Lexington-Fayette Urban County Government. 

2. If Blue Grass Energy is not the successful bidder, Blue Grass Energy 

shall, within ten days of the award of the franchise at issire, file with the Commission a 

written notice stating that Blue Grass Energy was not the successful bidder 

3. If Blue Grass Energy is the successful bidder, Blue Grass Energy shall, 

within ten days of the award of the franchise at issue, file with t he  Commission a copy of 

the executed franchise agreement 

4. Any documents filed pursuant to ardering paragraphs 2 or 3 of this Order 

shall reference the number of this case and shall be electronically submitted via the 

Commission’s electronic Tariff Filing System. 

5 This Order shall not he construed as granting a Certificate of Public, 

Convenience and Necessity to construct utility facilities for the Lexington-Fayette Urban 

County Government. 

By the Comrnissiori 

I a ENTER ED 

n 

Case No 201 3-001 12 

http://psc.ky.gov/order_vauIt/Orders_2013/20i
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Honorable Howard Downing 
Allorney al Law 
100 South First Street 
Nicholasville KENTUCKY 40356 

h~://psc.ky.gov/order__vatil~/(~rdel-s_30 13/20 I300 I I2 (140 I30  I i pdI 

Service List for Case 201 3-00? 12 



5EFORE THE 
LIC SERVICE COMMISSIO OF KENTUCKY 

PUBLIC SERVICE 
COMMISSION 

IN THE MATTER OF THE APPLICATION 
OF BLUE GRASS ENERGY COOPERATIVE 
CORPORATION FOR A CERTIFICATE OF 

FOR AND OBTAIN A FRANCHISE IN THE 

CITY OF CYNTHIANA, 
KENTUCKY FOR ELECTRIC UTILITY SERVICE 

CONVENIENCE AND NECESSITY TO APPLY ) CASE NO. 2013- 

TERRITORIAL LIMITS OF ) 

) 

Applicant, Blue Grass Energy Cooperative Corporation, respectfully submits the 

following application pursuant to KRS 278.020 (3) and 807 KAR Chapter 5, as follows: 

1. That applicant is an electric cooperative engaging in the business of retail 

electric service in portions of the City of Cynthiana in Harrison County, Kentucky and other 

areas in Kentucky with mailing address being P.O. Box 990, 1201 Lexington Road, 

N icholasvi I le, Kentucky 40340-0990. 

2. That the articles of consolidation of applicant have been previously filed with 

the Public Service Commission of Kentucky and is incorporated by reference herein and 

by reference to previous application of applicant in case no. 2002-00351 (Kentucky PSC). 

That the name of the governmental agency offering the franchise is the City 

of Cynthiana, Harrison County, Kentucky. A copy of the proposed franchise ordinance 

is attached as Exhibit A and incorporated by reference herein. Bids are due May 14,201 3. 

That the franchise offered for bid is for electric service within the territorial 

area now served by applicant within the city limits of the City of Cynthiana in Harrison 

3. 

4. 

1 O f 3  



County, Kentucky. The need and demand exists for retail electric service in the franchise 

area. 

5. That applicant has certified territory pursuant to KRS 278.01 7 which is located 

within the boundary of the City of Cynthiana in Harrison County, Kentucky and which 

territory applicant is currently providing retail electric service to any and all customers who 

require electric energy. The map or maps of the certified territory of applicant are filed with 

the Public Service Commission as required by KRS 278.017. The need and demand for 

retail electric service exists in the franchised area because applicant has provided retail 

electric service to existing consumers for many years and will provide retail service for new 

development within the certified territory of applicant in the City of Cynthiana, Kentucky. 

That the franchise ordinance permits the City of Cynthiana to assess a 

franchise fee of at least 3% of the gross annual revenues received by the applicant from 

electric service provided within the City of Cynthiana, Kentucky. 

6. 

7. That applicant desires to apply for, bid and obtain the hereinbefore mentioried 

franchise for its duly certified territory conditioned upon this Commission issuing a 

certificate of convenience and necessity showing there is a demand and need for the 

electric service sought to be rendered pursuant to KRS 278.020(3). 

WHEREFORE, applicant, Blue Grass Energy Cooperative Corporation, respectfully 

requests that the Public Service Commission of Kentucky grant a certificate of 

convenience and necessity authorizing this applicant to apply for and obtain the electric 

utility franchise for the territory in the City of Cynthiana, Kentucky and a determination that 

there is a demand and need for the electric service sought to rendered. This certificate 



is requested before the bid due date of May 14, 2013. 

DATED: April 29, 2013. 

- 
DONALD SMOTHERS -VICE PRESIDENT 
BLUE GRASS ENERGY COOPERATIVE CORPORATION 
P.O. Box990 
N icholasvi I le, Kentucky 40340-0990 

&bi-Q>b- 
HOWARD DOWNING 
109 South First Street 
Nicholasville, Kentucky 40356 
Attorney for Applicant, 
Blue Grass Energy Cooperative Corporation 
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SECTION 1. - 

(n.) Tlmc is hereby crated a. non-exdusbc Ikmchise to acquire, lay, mainta& operate, 

wo&s for the genmation, transmission arid distributi 012 of electrical energy fram poinls either 

within or without the corporate limits of th is  City, to this City and. the inhabitants thereof, and 

from a d  tlmm,gh this City to persons, corporations aid municipalities beyond the limits shereof? 

an.d far the sale of same for light, heat, power and other purposes. Such systems may include 

future corpomte limits of this City, subject to a11 the provisions of this Ordinmoe. Any new line 

extensions for City USE in either Flat Run. Votcrms Park or E v w  Road Park (the c'P~1~ks7') shill. 

be placed tuXlcrgaun.d provided the City opens and C ~ O S O S  the ditch and lays the condrtit. Any 

new luic: cxtensioiis in the Parks for other customers' use sl~all be placed undergs-oimd at  those 

0th.a  customers' expense. Where cornarcidly pvacticable, the Company when planning fitwe 

construction will give apecid consideration for otlwr parks, greenways, and other public Right- 

Of-Way s,irnilar OT related in public use. Such special consideration includes con~,tm&ng 

I 



04/26/2013 13:34 8592340035 C I T Y  CVNTHIANA PAGE 03/14 

overhead facilitiies on the opposite side of publio roads boyrdering such areas or placing the 

.facilities undergrocznd provided the City opens and closes the ditch and lays the condu.it, 

hd.ditiondly, the Company shall havc the r,ight to us6 the streets with its service and rnailktenance 

vehides in furtherance o f  the Franchise. This Ordinance docs not excuse the fianchisce from 

cornplying with my and all existing and fulxre ,federal, stab or local laws and odkmccs ,  as may 

be amended, ijxluding h t  not limitd to t116 tern.$ and provisioM o f  ChEptm 18 of the Code, or 

the provision.$ of its zoning ordinwoe, if applicable, which. are incorporated herein by ri=fi:rence, 

and shall apply as if fully set fiwther herein m.less such provisi.ons (i) conflict vdth the te.~jns or 

provisions of this Ordinance, (ii) conflict with or impair the Coinpany’s ability to comp1.y with 

my tiric, regulation or order issued by the ICentucky Public Service Commission. related to the 

Company’s pntm or sesvices, or otherwise (E) me prooeinpted by the action o f  m y  authdty with, 

jw-isdiction ova the  Compat~y. 

(b) The Company will replace segmetits of existing overhead facilities within dzc pu,blic 

R&lit-Of-Way wit13 und.ergrowd. facilities at thc request of and cost to the Ciiy in accordance 

with i t s  general md,ergound practices and procedures and rules established by the Kaituclcy 

Public S O W ~ G ~  Commission. Subjcct EO such practices and procedwes md rubs, repairs or 

replaoemeiits of existing facilities or construction of new facilities within arem w J ~ m  existing 

facilities have been placed u.nderground at the wqu.est of the City also shall be placed 

underground; provided howevm, the City sha.11. pay any incremental co,rt: asocinted with placing 

new ,l?acilities in S U G ~  meas underground. 

SECTION 2. - Thc following definitions apply to tliis Ordinance: 

(a) Code inems the Code of Ordirzartces, Ciiy of Cy~tlGana. 

2 
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(b) Cmzpany means the Party or Person that shall become the purchaser of saj.d 

fmnsihise, or any s u c o e s ~ ~ r  or assigii~c o f  such Party or Person. 

(c) 

.(d) 

Cnrurmissiort meens tlx legislativc body of the City of Cynthima, 

FuciZity UT Fucllitfes mmms any tmgible asset in the R.$ht-Of-Way, including but 

not limitcd to equipment and qpmatus ~ c l i  ~ 1 s  pipes, conduits, Mrires, cnbles, amplifims, 

im+ixifomors, fiber opl;ic lines, mtemac, pole or d-ts, required, ne~cssnry, used or usefnl in the 

pmvisi,an o€ utWy or other services. 

(e) 

{Q 

Cbvotnrnent or City means the City of Cynthhoa. 

Paricy or Person means any natural or corporate person, business assocjaiion QT 

other business entity h.cludi.ng, but not limited to, a pmcwhip, sole proprietorship, a political 

subdivision, a prihlic or private ageiicy of any kixl.d, a Utilliy, a successor 01: assign of any of th:hc 

foregoifig, or any other legal entity. 

(g )  pubblc utility or Utiliity mcans a Party or Person. that i s  dd?i?itXI in KRS Chapter 

278 as a utility and (i) is subject to  t b  jurisdi.ction of the Kmtucky Public Service Comtnissiofi, 

the Federal. Communications Commission, or the Federal Energy Rcguiatory Coinmissi.on, or (ii) 

is reqtured to obtain a frtmclnise €tom the government to  US^ md O C C U ~ Y  the E3ht-Of-Way 

pursuant to Sections l,63 md 164 ofthhe Kcntuclcy Constitution.. 

(h) Xight-Qf-Way means tha surface of and the space &bow and below a public 

roadway, highway, street, freeway, lano, path, sidewalk, alley, COW, boulevard, avenue, 

parkway, cartway, bicyclc lane or path, public sidewall<., or casement h.eld by the gove.mmerzt for 

the purpose nf public travel and shall], inchde rights-of-way M shall be now held OT hereafter hdd 

by the government. 

3 
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SECTION 3 ,  - T,hc Franchise created. b.er&n shall be for a tern of ten (1 0)) yeats from 

the effective date of th is  Ordinasrce, J.n addition to complying with the requirements contained in 

federal OT state law or regulation, auld the Code, the Company agrees that all. construction sl~al,l be 

pcr€omed in 8. worlmmlifce manner and in such a way as mt to uniiccessarily interfere wit11 tlic 

pubXic’s use of the Riglit-Of- Way. 

SECTION 4 - As considem%ion for tlx: granthg of this .frmch!ise, thc Catnpmy & g ~ ? e s  it 

sM1, defend, indmnnify, md. hold hm1,ess the Goverment from and agohnst cla!imi: suits, 

causm of action., proceedings, judgrncnts for damages or equitable reU.d, and ~osts and expknsbs 

asserted against the Oovenment that thc Com,pany’s USG OF th:e Right-Of-Way 03: the presqice or 

operation of the Campmy’s equipmellt on c i ~ :  along said Right-Of-Way has ~ a w e d  d~m;llg;e to 

tangible property or bodi1.y injury, if md to the extent such darriage OF injury is izot caused by th.e 

Cove,rrflma:ht’s negligence.. The GOVeKnmCnt shall llotify thc cOm,pany in Writing within a 

rcmolxablc time of receiving n d c e  of any issue it dctcrmiaes may requ.ire indem.i,ficntion, 

SECTION 5 ,  - The Company agrees to procute and maintaiii throughout the term of this 

francliisc sod any extmsion thereof, bath commerc;ial general liab.ility insmatlce aizd motw 

vehicle kwaiicc, in accordance with all. applicable laws and regulations. 

SECTION 6.  - This fimchise is not exclmive and the Govcmcnt rcs:semes the right to 

grant similas franchises to more than one Company. 

SECTlON 7. - No assignment of this fkanchisc or tlic electric transrilissiop and 

d.istribution system stbject to this Fwanchise shall take place without at bast sixty (60) 

days aclva&e written to the Ciovemmcnt and consent by the Governen$ which consefit 

sliall not be unremonably withheld. 

4 
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SECTION 5. - "he Compmy shnil not be excu.sed from complying with any of the 

ternis and conditions o f  this Ordinmice by any failure of the Gowermf;nt, upan any one 

or more occasioiq to insist upon thc Company's performance or to seck the Coinpmy's 

compliance with Z~IIYOJE or mora of such terms or conditions. Payment of yenaities 

shall not excuse non-performance under a i s  Ordinance. Tho right of the Govermmt 

to seek and collect peaakies as set fb?th in this section is in additioh to its right to 

terminate and cancel as set forth in Section 9 of this Ordinance, 

SECTION 9. - (a) In addition to all ot1;l.m rights and powers perbisining .to the 

Goverment by virtue of the ftaiichise or otherwise, the Gavemenz:, by and through. its 

Corninission, rcscrvas the right to temihate and cancel. thc franclrisc and all rights and 

privileges of tlw Compptiy hereunder in the event that the Comgany: 

(1) Will~hlly vi.olates tiny material provision of the franchise or any matmial 

rule, order, or dcterm.ha2ion of the GoverWntncnt me.& pursuant to the fim&.isc, exccpt 

where such violation i s  wikout fault or though excusable neglect; 

(2) Wilifdly attempts to evade any material provision of the. franchise 01: 

practices any fraud or deceit upon tlx Government; 

(3) 1.UOwingly indm a mntcrial misrepreseiitatioxl, of any fact in the 

application, proposal for reixwal, or fiagotiation ofthe franoliise; 

(4) If experiencing a foreclosure of: other jndicial sale of all or a ' 

s~rbstantial part of the Company's Facilitiss located within tlic City of CynthiLma, the 

Company shall pmvidc the Govcrnrnent at 1,east thirty (30) days a.dva;ncc witten rmtice of 

such f ~ r e ~ l o s ~ r e  or sale; 

5 



04/25/2013 13:34 8592340035 CITY CVNTHIANA I'AGE 07/14 

( 5 )  1s no longer able to provide regular and G U S ~ O ~ ~ Y Y  uiiintermpted service to 

i ts  customers in die franchise area. 

(b) Prior to attcmpttiig to termin.ate or C ~ I I G ~  this ,Crancbise pursuant 

to this sectjon, the City's Mayor or his or her designee, or the Coinmission sha.1.t n-dce B 

written dcm.anc1 %at the Campmy do or comply 'with any S U . G ~ ,  provision, ru.fe, order or 

delerrninatkm. If the: viol,atian, found in Sactfos 9(a), by the Co.mpany c o n t h ~ ~ s  for a 

period of thirty (30) days following such wdttcn dernarid witliout written proof that 

corrective action ltw been taken or is being actively and expcdjikmsly pnBued, thc 

Govermeltt ma.y place its request for terminattion of ihc frmchise n$ ~i t r ly  as the nex t  

regular Cotmission meeting agenda. The Govertlmextt shall cnust to Bc served ugon 

Company, at least ten (10) days prior to the date o f  such Commission meeting, a wittcii notice 

of intent to requast mcli termination, and the time atid placc of the MeGting, lagal 

nol-icc ofwliich sball be published in accordance wjih my applicable laws, 

(1) It shall be a defense to any nttcmpt to termhate and cmcel flit fran.chise 

that the Company was relying on kdcml law, state law, 01: a vdid tariff in acting or not 

acting 011 the issue in dispute. 

(2) The Commission slmll consider the request of th.e Governfnent and shall 

hoar ~ , y  person interested therein, and slid1 deternine in its discretion, whether OT no6 

any vi.olation by the Company was Wifhhjust cause. 

(3) If such violation by tlic Company is found to have been wth just 

cause, $he Corninksion shall direct t h  Com.pmy to cornpXy thtxewitli Wjtliin s.mh time 

and manner and upon such terms and conditions as are just &id reasonable. 

6 



CITY CVNTHIANA PAGE 08d14 

(4) I% the Commission dctmines such violation by tlic Campany was 

without just cause, then, the Commission may, by resoIatioii, dcclarc that the franchise of 

the Company sh.allt be tetminatci.ed and forfeited unless there is cornplimce by thhe 

Company within sucli period as the Cammission may fix. 

SECTION 10. - Thc Commission shall. have the right to cancel this Rancliise thirty (30) 

ddys afier the appohtmcnt of a rocciver or lm.Istee to t&e over and c0ndu.a Uie 

business of the Company, whether in YecejversEp, reorganization, bankruptcy or other 

a.ction or proceeding, unless such receivership or trusteeship shall have been \ja.c&ed 

prior to flit expiration o f  said thirty (30) days, unless: 

* 

(a) Within thirty (30) days after his cl.ectitm of appointment, such receiver or trustee 

shall 1iztvc frilly complied with all the provisions of tlds Ordinance and 

remedied all d.cfaults theiqeunder; and, 

{b) Such receiver ot trustee, within said thirty (30) days shall have ~:xecis~ted a.n 

ascement, duly approved by the court having jusjsdiction in tlie premises, 

whereby such receiver or trustee assumes and agrees to be bomd by each and every 

provision ofthis Ordjnmce and the franchise granted to t;hc Company. 

SECTION 1 1. - It slid1 be the duty of the City's Mayor, or bidher designee, to offer for 

sale at pubk auction said Bancb.ise and privilege. Said fi'mchjse axld privilege sh.al1 be: sold to 

thc hjghcst and best bidder or bidders at a time mid place fixed by the City's Mayor after he or 

she has given du.e n,crtice thereof by publication or advertisement as required. by law. In mvarding 

the franchise, tfw City shall consider the technical, managerial, and :finaSns;ial qual.ihcatiotls of the 

bi.ddor to perform its obligations ~inder thc fimchise. 

7 
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SECTION 12. .- The Company may, at i t s  option, terminate thc fhnc&st= and tlzis 

Agreement u,pc>n f?vc (5)  days’ Written notice if (a) the City breaclies my aE its obl.igatians 

hereunder and such breach is n.01 cured vvillun thkty (30) days of the Company’s notics ‘to the 

City of sucli brca.di; (b) the Compmy is not permitted to pass through to afkted customers d l  

fees payable by it under Section 13 heroin; or (c) the City creates or amends any nrdinan.ce or 

regnlatioa which, in tlie Company’s sole discretion, would have thhc effect of (i> subs%a:tidly 

altering, amandhg or adding to the terms of this Ageemmt; (ii) substantid.Ily hpairidg t;hc 

Company’s ability to perform its obligations under the Frwcliise in an efficienta mencumbered 

and prafitable way; or (%) preventing the Company from complying ~ t l a  applicable statutes or 

rcgrllatioas, rules or orders issucd by the Rentucky Public Service Co,&ssion. Without: 

diminishing the Company’s rights uy~dm this Ssction 12, the City a.grees that to the extent it 

desires to pass or ntnend an ordinaizce or regulation which could have tlic effect of substantialJy 

(i) altering, amending, or adding fa the terns of this Agreement; (i,i) impairing the Company’s 

al$lity to perform its obligations under h c  Franchise in m e,fik.ient* unencumbered and 

profitable way; or (iii) prevcnting the Co,mpany from coinplying with applicable statutes or 

regulations, rujes or orders issued by the Kmtucky Pu.blic Service Commission, that it will *first 

discuss such pmposcd ordinanix or rcgdation wbh the Campany and the parties shall negatiate 

in gaod faith regarding the same. 

SECTION 13. .- Bids and proposds for the puvcltase mid acquisition OF the franchise 

and privileges hereby created sliall be in writing and ~ l ~ a l l  be delivered La the City’s hdayor, OT 

Ks/htsu d.esigriec, upon tlic d.ato(s) and at the ti.rnes(s) fixed by him or her in said publicalkm(s) 01: 

a.dvertisement(s) for racsiving same. Therea.fter, the City‘s Mayor shall report and submit to ths  

Comm,issiotl, at the  timc of i ~ s  nex.t regular meding or as soon cas practicable thGTeZftC3k, said bids 

a 
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and proposals for "its appmval. Tb.e Comjssion r e ~ e r v ~ s  the right, for md on bchalf 0% the 

Govemncnt, to reject any and all bid.s for said franchise and privilegcs; aid, in case the 'bids 

reported by the City's Mayor shall be rejected by the Coinmissi.on, it may direct, by resolution 

or ordinance, said franchise and privilege to be again offarcd for sale, from time to tirnc, until a 

satisfactory bid thcrefore shdl be received and approved, 

In addition, any bid submitted by a. mrporatiun or porson not a1read.y ow'ixing Vvjtnin the; 

territorial limb of the City a plant, equipment, and/or Faciliities sufficicnt to render the senice 

required by thi$ Ordinance must be accompanied by cas11 or 01 certified check drawn on a bank 

of tile Cominonwcalth of Kei~ti~clcy, or a national bank, equal to five pwcent (5%) of the fair 

estimated cost of the system required to render t h  servicc, which clieclc nr cadi shall be forfeited 

IQ thc Govem.ent in caw the bid should be accepted and th.e bidd,er slwuld fail, for thirty (30) 

days afbr the confirmation ofthc sale, to pay $he prke and to givc a goad and sufficient bond in 

a srn equal to one-fourth (llxt.) of the fair esti:itnatad cast of the systcm to bc erectcd,, 

conditioned that it shall be enfarceahlc in case tlm purchaser shodd €ail, within sixty (60) days, 

to establish and begin rcndering the service jn the manner set forth in thjs 

Oycli,nmce. Rids shall inchide su& documcntatjon as is newssay to supporl the bidd.er's 

cr2etamzination of tlie fail: estimated cost of the system required to render the service. 

Government reserves the right to review any of bidder's wpporthg documcntaiion which 

justifies biddcr's determination of said estimated cost. Such deposit need nat be made by 

a. corporntbn or parson already owning witliiti the territorial limits of the City a 

plant, equipment, and/or Facilities suEcient to render t11e service req,uir.cd by this 

Ordinance. 

9 
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SECTION 14. - 
(a) In considcration for .the; granting of the franchise tlm Con~pany 

a.glrces 10 pay to the Government B franclaise feEce in a sum equal to tht-ee percmt (3%) of 

gross receipts per yew from Um Company's sale o f  electy.ici4ty to all electric-cornwing entities 

(which includes businemes, industrial facilities and dwellings) inside thc City's corporate limits; 

provided, howwer, that such fee shall be payable by the Coinpany only if and to the exxent the 

Company is auth.ori.z;e.d by the Kcntucky Public Service Comrnissi,on (or i t s  successor) to pa.ss 

through, tmch fee to thc cntities sewed by it inside tlia C h c m e n t ' s  corporate limits; and 

pmvid.ed. M b r ,  tbe Govcrnmcnt shnll notify tho Cornp'any, at lmst tXni;rty (30) days prior to the 

effectjve date, of m y  miexations or other clmnges in tlx City's bow.daries tmd prpvide tha 

Com,pany a list, in e1eotrori.c f'iinat, of all addresses within the territory annexed or adcled to or 

de-annexed or wthe~wi$e removed fiom the Government's fixnits tlht are to be sewed by the 

Cornpmy . 

(b) As further consideration for tlia granting o f  this fimchise, the Company shall 

pcrmit the Goveiiitnmt to utilize its poles, conduit, or raceway space at no 

charge when such space is vacant or available :for p1lblic safety or governmental 

purposes.  is provision shn.~  not aupersede any misting ar firtuse agrecmcat that tlte 

Government has with the  Company pertaining to the use O l ' h  Company's space. 

(c) In tlis cvmt the sale o f  electricity is deregdated within the Commonwealth of 

Kentucky, ai1.d derqylation. results in a material skoitfdl of revenue to the Government, die 

Govermeiit shall have the opt,ion o f  tarrninating f i e  franchise agreement with the Co~@nny. If 

the franchise agromcnt is terminated by the GovFc;lr.lfnent pursuant ta this provisicm, tlic 



0412612013 13: 34 8592340035 C I T Y  C'INTHIANA PAGE 12/14 

Govcrnmortt and tlic Compmy shall haw a duty to negotiate in good f&h with. respect to 

offering a mutud1y acwptabfe franchise agreem,ent to the Company. 

(d) To tlic extent the Company actrrally hxncurs other rea.sonable ~,ncremantd co,qts in 

mnnecticm, with i t s  compliance with the Government's ardixl.atices, the G~v~mxmeiit agrees that 

ih.e Compmy may recover such miou.nts &am i t s  cugtorners pursuant to the terms of n tariff filed 

with and approvad by thc lkntucky Public Satvice CnnWnission, if otlmwis~ paemifled by law. 

SECTION 15, - 
(a) Pnymcnt of any amount due under this Ordinance shall be ma.de 

on a monthly basis within forty-five (45) days of the end of  Uie preced.iag paym.ent period. 

(b) No acceptance of my Cmnchise fce payment by the Govemincmt shall be constmed as 

nn. accord. and satisfaction that the amount paid is in fact the correct 

ninawt iim shall acceptance be deemed n release to m y  claim the Govern.ment may 

have for future or a.ddifi0na.l m.rns pursuant lo this Orclinance. Any additional amount due to thhc 

Govetmnci>.t slialI be paid within t m  (10) days fdlowhg written notice to the Company by the 

Govemenl. 

SECTION 16. - Bids offered for purchase DP tl& finnchisr: shall state the bidder's 

acceptance of the conditiom s ~ t  fort11 in this Ordinance. If any bid sha1.l. include an 

off' of pa.ymen,t over and above the t e r m  of the franchise, then EL ccrtifi,ed check for 

said amount, payable to the City, shall bs deposited with the ~avcnirncnt. This amount shall be 

in addition to the ~ ~ O V ~ S ~ Q M  for pqments contained in Section 14 and 15, which shdl  be 

considered as a condition of this franchise. Any check dcposikd by an u.nsuacessfi11 hidda,? shall 

bc returned when the Coxlnrnission shall hwe accepted the bid or bids, which in i ts  judgmnt is  

arc th,e lligh,est nnd best. 
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SECTION 1.7, - Any violatkm by the Cofnpany or its successor of thc m,amiaI 

provi;sicms of this ihmcliise, or tb,e fkilwc promptly to perform any of th.e provisions tk~ereof, 

shall be cause for the for:k'Eiture of th is  franchise and all rights berretinder if, d b r  written fioiice eo 

th,e Company and an opportunity ta cure, such violations, failure or default continue as set forth 

in Section 8. 

SECTION 18. - Il?w Company shall have th.e authority to trim trees that are fucated 

within or overhang the Right-Of-YVay so as to prevcnt the branches cf sitcli trees from coming jn 

contact with the wises, ca.bl:es, or other F&cilitiies of the Co~npany. Ariy trimm.in.g, rcmovt1.1, or 

other disturbance of trees shall conform to d l  lawful ordinances, requkcrnents arid dirdotives of 

the Government, including but not limited to ScctiOna 13-22 (C) and (1) of the Code and the 

Company shall malm available upon nasoiiablc request of the Govem.eizt, infornnatiion 

regading i t s  trcc-trimming prwtices. In tb.e event that the Compmy fdls to timely and 

swfficicntly respond to a legitimate and reason.able compliht regarding its faihre to t r h  such 

eees, and su.cb complaint i s  rnad,e known to the Oovcmenl, the Government sliall concn'i8ct tlic 

Conipnny wit11 rospect to smh matter and attempt to rcach B satisfactory result. Nolwithscnndivlg 

tha foregoing, this provision in no way limdls my existing or fttturc lmfttl rights that the 

Governmei3t may haw with respect to such trees. 

SECTTON 19. - This 0Fdiaance and any fraxshise awarded pursu.ant io it shall. be 

governed by the laws of the Commanwedtli of I(;reniuclcy, both as to interpretation and 

per:formance. The wnue for any litigation related to this 0rdin.ancc or a frmi&isc sftdl 

be i.n a court of cornpGtcnt jurisdiction in Harrison CQWI~Y, Kentucky. 
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SECTION 20. - Thi.s Ordinancc and any fr;nnch,ise awarded purwai~,t to it docs not 

creatc a contractual relationship wit13 or right of action in favor of a third party a g a b t  

ei,ther the Government or the Compaiiy. 

SECTION 21. .. If any saction., sentence, clause or phrase of the Ordinanco is tte1.d 

mcomtitutional or othcrwiso iiivalid, such idrmity slid1 not atfect the validity of the romaiaing 

Ordinance. 

SECTION 22. - The fraiichisc created by this Ordinance shall take effect no earlier tllm 

ninety (9 0) dtiys after the Commission accepts the bid(@. 

SECTION 23. - T1.iis Ordinance sh0.1.l become cffcctive on the date of i t s  pslssagc and 

publication. as required by law. 

FIRST READING: 

SECOND WADING: 
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