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c ONWEAET 

IN THE MATTER OF: 

ROY G. COOICSEY, M.D., 

COMPLAINANT 

V CASE NO. 20 13-00 I09 

WARRlEN COUNTY WATER DISTRICT, 

DEFENDANT 

REPLY BRIEF IN SUPPORT OF WARREN COUNTY DISTRICT’S 
MOTION TO DISMISS 

Defendant, Warren County Water District (“WCWD”), by counsel, for its reply brief in 

fui-tlier support of its inotioii to dismiss, states as follows: 

INTRODUCTION 

The Complaintant, Roy G. Cooltsey, M.D., has filed a Verified Petition against WCWD 

seeking aii order froiii the Commission to extend water and sewer service to that poi-tioii of his 

farm not currently served by it and additionally, for an order from tlie Coiiiinissioii to direct and 

require WCWD to file a petition with tlie Warren County Judge/Executive to aiiieiid the 

territorial h i t s  of WCWD pursuant to KRS 74.1 10 to include all of: Coiiiplaiiitant’s farm 

WCWD has previously filed a inotioii to dismiss the Coiiiplaiiitant’s Verified Petition, stating 

that the Coinniission’s ruling in a prior case filed by the Coinplaintant, Coinmissioii Case No. 

2009-00 190, precludes tlie relief requested by the Coinplaintant in this matter. 



The Coiiiplaiiitatit has now filed his response to WCWD’s motion to dismiss. Therein, 

Dr. Cooltsey erroneously asserts tliat the relief he seelts in tlie instant matter is different froiii tliat 

requested aiid ruled on aiid dismissed by tlie Coiiiiiiissioii in tlie prior 2009 case. For tlie reasons 

set forth lierein, it is subniitted tliat tlie Coniplaintant’s position is mistalteii and tliat tlie 

uiichalleiiged 2009 decision of tlie Coiniiiissioii is biiidiiig aiid inandates a dismissal of the 

current coinplaint. 

ARGUMENT 

011 May 14, 2009, Dr. Cooltsey filed a complaint with tlie Coinmission in which lie 

requested tliat WCWD be declared tlie exclusive provider of water and sewer service to his farm 

aiid tliat Bowling Green Municipal Utilities’s riglit to provide water or sewer service to that farm 

be terminated. (Commission Case No. 2009-00 1 90). On April 16, 20 10, the Comiiiissioii 

entered an order dismissing Dr. Cooltsey’s coniplaiiit in full. A copy of tliis order is attached 

hereto as Exhibit A. At pages 6-7 of tlie order, tlie Coinmission held as follows: “As RGMTJ is 

not within the statutory definition of ‘utility,’ the Coinmission lacks aiiy authority over its rates 

or service. As we have no authority over its service, we cannot direct it to modify its service 

area boundary to exclude tlie area in whicli a portion of Complaintaiit’s farm is located.” In 

addition, the Coiniiiissioii went on to hold as follows: 

Present case law, moreover, does not support Complaintaiit’s assertion of 
Coiiiiiiissioii authority to alter or revise inunicipal utility boundaries. In City of 
Georgetown v. Public Service Coinmission, 5 16 [sic] S.W.2d 842 (Ky. 1974), 
Kentucky’s highest court expressly held that this Commission lacked the statutory 
autliority to resolve territory disputes iiivolviiig iiiunicipal utilities aiid enjoined 
commission proceedings in wliicli a public utility sought a cease aiid desist order 
to prevent a municipal utility froiii extending its facilities into tlie public utility’s 
service area. 

Rased upoii tlie foregoing, tlie Commission fiiids that it lacks tlie statutory 
authority to provide Complaintant’s requested relief and tliat tliis case should be 
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dismissed as to both Defendants. Having 110 statutory autliority to preclude 
BGMU from serving the area in dispute or to direct a revisioii to BGMU’s service 
area, we clearly also lack the authority to declare Warren District tlie sole 
provider of water and sewer service to Complaintant’s farin. 

(April 16, 2010 Coiiiinissioii Order in Case No. 2009-00190 at p. 9) (emphasis added). 

In addition, in the April 16, 2010 order in tlie 2009 case, tlie Coinmission also indicated, 

at page 3 of the order, that: “The farm is located within Warren District’s territorial boundaries.’’ 

(Emphasis added). The footnote to this stateiiient, footnote 1 1, states as follows: ‘“Tei-ritorial 

boundaries’ refers to the water district’s political boundaries. These boundaries were established 

wlieii Warren County Fiscal Court established Warren District’s predecessors. KRS 74.1 10 sets 

fortli tlie procedure by which these boundaries may be amended. Territorial boundary is not 

syrioiiyiiious with ‘service area. ”’ 

As iiidicated in the iiiemoraiiduin in support of tlie iiiotioii to dismiss, Dr. Cooltsey did 

not file a petition for rehearing following tlie entry of tlie Commission’s disiiiissal order in tlie 

2009 case. In addition, Dr. Cooltsey did not appeal tlie Commission’s dismissal order pursuant 

to ICRS 278.410. Accordingly, tlie disiiiissal order became filial aiid biiidiiig as to the parties 

involved in tlie case. 

Dr. Cooksey has now filed tlie present Verified Petition agaiiist WC WD (Coiiimissioii 

Case No. 2013-00109). As lie points out in liis response to tlie present iiiotioii to dismiss, Dr. 

Coolcsey ’s coinplaint expressly seelts tlie following relief: 

WHEREFORE, Roy G. Cooltsey, M.D., petitions tlie Public Service Conuiiission 
for: 

1. Entry of an order finding tlie requested extensioii of water aiid sewer 
service by Warren County Water District to the 70-acre portion of tlie farm 
owned by Roy G. Cooltsey, M.D., to be an ordinary exteiision of such utility 
services in tlie usual course of business aiid a determination tliat tlie entire 
boundary is within tlie service area of WCWD; 
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2. Entry of an order directing and requiring Warren County Water District to 
file a petition with the Warren County/Judge Executive pursuant to KRS 74.1 10 
to aiiierid the territorial liiiiits of Warren County Water District to include the 
entire boundary of tlie farm owned by Roy G. Cooltsey, M.D.: and 

3. For all other relief to which Roy G. Cooltsey, M.D., may appear entitled. 

(Dr. Cooltsey’s Verified Petition in Coiiiiiiissioii Case No. 201 3-001 09, pp. 7-8) (emphasis 

added). 

In liis response to the motion to disiiiiss, Dr. Coolcsey erroneously contends that tlie relief 

lie seeks in tlie present action is different from that which was requested and ultimately denied by 

dismissal in tlie 2009 case. The disinissal order in the 2009 case expressly states as follows: 

“Having no statutory authority to preclude BGMU froin serving tlie area in dispute or to direct a 

revision to BGMU’s service area, we clearly also lack tlie authority to declare Warren District the 

sole provider of water and sewer service to tlie Complaintant’s farm.’’ (April 16, 201 0 dismissal 

order iii Case No. 2009-00190, p. 9). 

The first item in Dr. Cooltsey’s prayer for relief in tlie iiistaiit case states that he seeks a 

deterrviiiiatioii that liis entire farm is witliiii WCWD’s service area. This is exactly what the 

Commission stated that it laclted tlie authority to declare iii tlie 2009 case. 

In addition, the second item in Dr. Cooltsey’s prayer for relief in tlie crrrreiit case states 

that lie seeks an order requiring WCWD to file a petition with tlie Warren County/Judge 

Executive pursuant to KRS 74.1 10 to aineiid its territorial liiiiits to include all of tlie Cooltsey 

farm. However, at page 3 of the dismissal order in tlie 2009 case, the Coiiiiiiissioii expressly 

noted that Dr. Coolcsey’s farm is located witliin WCWD’s territorial boundaries. Footiiote 1 1 of 

this order, also oii page 3 ,  expressly notes that tlie term “Territorial Boundaries” is not 
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syiioiiyinous with “service area.” So, to the extent that Dr. Cooltsey seelts to require WCWD to 

petition for aii aiiiendineiit of its territorial bouiidary to include liis farm, that request is moot 

since tlie Coiniiiissioii has already recognized that the farin is already located within WCWD’s 

territorial boundary. Further, to tlie extent that lie seelts aii aineiidiiieiit to WC WD’s service area 

to iiiclude his farin, as iiidicated above, tlie Coiiiniissioi~ has already ruled in the 2009 case that it 

laclts the authority to declare WCWD tlie sole provider of water and sewer service to the 

Cooltsey farin (aiid further, that it laclts statutory authority to preclude BGMlJ from serving tlie 

area in dispute or to direct a revision to BGMU’s service area). Tlius, the Coiiiiiiissioii 

considered both of the specific prayers for relief in tlie iiistaiit complaint in the prior 2009 case 

aiid the coinplaint was dismissed; not clialleiiged by a petition for rehearing or appeal; and is now 

filial and binding oii tlie parties herein. 

Finally, to tlie extent that Dr. Cooltsey iiiaiiitaiiis tliat footiiote 27 of tlie disiiiissal order in 

the 2009 case allows him to proceed with tlie current coiiiplaiiit, he misreads tlie Coiiiiiiissioii’s 

order. Specifically, at footiiote 27 of tlie April 16, 2010 disiiiissal iii the 2009 case, tlie 

Coiniiiissioii noted as follows: “In dismissing this case, we iiialte iio fiiidiiig as to wlietlier a 

voluntary agreement between a iiiunicipal utility aiid a public utility regardiiig tlie allocation of 

service areas limits tlie Comiiiissioii’s authority uiider KRS 278.280 to require tlie public utility 

to iiialte exteiisioiis of service that are contrary to or iiicoiisisteiit with such agreement.” The 

Coiiiplaiiitant is iiicorrect wlieii lie assei-ts that this stateineiit allows him to proceed in this inatter 

despite tlie disinissal of tlie 2009 complaint. The statement iii footnote 27 of the dismissal order 

iiidicated tliat the Coiiiinissioii was reserving a ruling on tlie scope of its autliority in a future 

separate case involving different pai-ties giveii tlie statutory eiiactineiit in KRS 278.280. Had the 



Cominission felt that it needed to construe that issue to tliese parties in tlie 2009 case it certainly 

would liave dolie so prior to eiiteriiig tlie disiiiissal order. 

The Commission found that it either could iiot or did iiot iieed to rule on that issue to 

determine tlie cases before it. Tlie fact remains that the Comniissioii correctly held that it laclts 

autliority to declare WCWD tlie sole provider of water aiid sewer service to Dr. Cooltsey’s fami 

and tliat it lias no authority to preclude BGMU from serviiig that fariii or to direct a revisioii to its 

service area. Those facts and those holdings remain uiicliaiiged aiid biiidiiig as to these parties. 

RGMU is an iiidispeiisible party to any adjudication of tlie service area issue between these 

parties. Siiice tlie Coiiiiiiissioii cannot exercise jurisdictioii over BGMU 011 this issue, the instaiit 

case caiiiiot proceed aiid disiiiissal is mandated. 

Tlie Coininissioii Iias previously ruled that it laclts the legal autliority to provide tlie 

Coinplaiiitant with his requested relief. Noiie of tlie facts liave changed since tlie Coininissioii 

previously ruled in 2009. Tlie Cominission laclts tlie legal autliority to redraw tlie service area 

boundaries of tlie utilities iiivolved aiid it caiiiiot require RGMLJ to abaiidoii its contractual riglit 

to service the subject property. As it maintained in the 2009 case, WCWD would iiot object to 

providing service to tlie Coolcsey farm but it caiinot do so at this time giveii the prior holdiiig of 

tlie Coiniiiissioii aiid tlie agreeiiieiit it reached with BGMU. Based on all of tlie foregoing, 

WCWD iiioves tlie Coiixiiissioti to disiiiiss the complaint with prejudice based upoii the biiidiiig 

2009 adjudication referenced herein. Tlie entry of a consistent order is respectfully prayed. 

This ay of April, 20 13. 
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COL,E & MOORE, P.S.C. 
921 College Street - Phoenix Place 
P.O. Box 10240 
Bowling Green, KY 42 102-7240 
Phone: (270) 782-6666 
Fax: (270) 782-8666 
E-Mail: liiiioore~,coleandmloore.com 
E-Mail: iiicool<~,coleaiidiiioore.coiii 

Matthew P. Cook 
Cozrnsel, for WC WD 

CERTIFICATE QF SERVICE 

This is to certify that a true and correct copy of the foregoing lias this 
2013, been placed in the 1J.S. Mail, postage prepaid, addressed to the following: 

Keith M. Carwell 
English, Lucas, Priest & Owsley 
1101 College Street 
P.O. Box 770 
Bowling Green, KY 42 102-0770 
Counsel for Coinplainant 

Matthew P. Cook 
Counsel.for WC WD 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: B 

\ ROY G. COOKSEY 
COMPLAINANT i 

) 
V. ) 

and ) 
WARREN COUNTY WATER DISTRICT ) 

) 

) 

) CASE NO 2009-00190 
BOWLING GREEN MUNICIPAL UTILITIES BOARD ) 

DEFENDANTS ) 

O R D E R  

Complainant has filed a formal complaint against Bowling Green Municipal 

Utilities Board (“BGMIJ”) and Warren County Water District (“Warren District”) in which 

he seeks an Order from the. Commission requiring the Defendants to adjust their service 

area boundaries. Asserting that the Commission lacks jurisdiction to order the 

requested relief against it, BGMU has moved for dismissal. Finding that the 

Commission lacks the legal authority to prescribe a municipal utility’s service area, we 

grant the motion and dismiss the complaint 

* * * * *  

BGMU is a five-member board that was created pursuant to KRS Chapter 96’ 

and that owns and operates the electric, water and sewer systems of the city of Bowling 

I KRS 96 350-”510; KRS 96 550-.900 



Green, iieniucky.' it provides water service to i i , 3 2 2  c,ustomers and sewer service to 

approximately 18,171 customers.3 

Warren District, a water district organized pursuant to KRS Chapter 74, owns and 

operates facilities in W k e n  County, Kentucky that provide water service to 24,012 

ccrstomers4 and sewer sewice to 3,994 c~ston7ei-s.~ in existence since 1964, it selves 

mostly the non-incorporated areas of Warren County.' It does not own or operate any 

water or sewage treatment facilities, but purchases its total water requirements from 

BGMU and transports all collected sewage to BGMU for treatment. 

Complainant owns a IOl-acre farm in Warren County, Kentucky, which he 

acquired in 1975.7 This farm is located on the west side of Lovers Lane and is 

completely outside the c,orporate limits of the city of Bowling Green Warren District or 

its predecessor has provided water service .to the farm since before Complainant's 

* Bowling Green, Ky., Code of Ordinances §23-2 02 (2009) For a history of Bowling 
Green's water and sewer operations, see http //www.bgmu corn/waterZ-history htrn (last visited 
April 5, 20 10). 

See http://www bgrnu.com/about2~_stats.htm (last visited April 5, 201 0) 

Annual Report of Warren Counfy Water District to the Public Service Commission of 
fhe Commonwealth of Kenfucky for fhe Calendar Year Ended December 31, 2008 (Water 
Operations) at 27. 

Annual Report of Warren County Water District Io the Public Service Commission of 
the Commonwealth of Kentucky for fhe Calendar Year Ended December 31, 2008 [Sewer 
Operafions) at 12. 

2008 WaferAnnual Report at 4 Warren District is the result of merger of three water 
districts: Northside Water District, Westside Water District and Morgantown Road Water District 
See Case No. 5909, The Proposed Merger of Norfhside Water District, Warren County, 
Kenfucky, and Westside Water District (Ky PSC Dec. 18, 1973), Case No 7186, The Proposed 
Merger of fhe Warren County Water District, Warren County, Kentucky, and Morgantown Road 
Water District, Warren Counfy, Kentucky (PSC Ky Jan 16, 1979) 

Complaint at 7 I 
-2- Case No. 2009-001 90 
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~ ~ q u i s i i i o ! ?  of the prsperty.’ LVarren District currenliy serves the farm through a 1 O-inch 

I 

water main It has made sewer service available to the property through an %inch 

sewer main that runs along Lovers Lane.” The farm is located within Warren District’s 

territorial boundaries ” 

!In Aucjust 3, 2CO6, ;lie “Joint Engineering, Fianning, and Finance Committee’’ - 

a committee consisting of two members of BGMU’s Board and two members of Warren 

District’s Board of Commissioners whose stated purpose is “to oversee the 

development and implementation of a long range plan for development and expansion 

of water and sewer service from BGMCJ” to Warren District’* - recommended that the 

two utilities establish a sewer service boundary that would define the limits of their 

service The proposed boundary effectively divides Complainant’s farm. Approximately 

70 acres of the farm fall within BGMIJ’s proposed service area. The remaining 31 acres 

In his Complaint, Dr. Cooksey alleges that Northside Water District previously 
provided water service to the property. Cornplaint at ¶ I In its answer, Warren District states 
that its predecessor, Westside Water District, actually served the property. Warren District 
Answer at 1. 

Dr Cooksey alleges that water service is provided through a 3/4-inch main and an 8- 
inch water main, Complaint at $[ 1” Warren District states that a 1 0-inch water main serves the 
property. Warren District Answer at 1-2. 

Dr. Cooksey alleges that a 12-inch sewer main is located on Lovers Lane Complaint 
at fi 2 Warren District states the sewer service is presently available to the farm through an 8- 
inch sewer main Warren District Answer at 2. 

” “Territorial boundaries” refers to the water district’s political boundaries These 
boundaries were established when Warren County Fiscal Court established Warren District’s 
predecessors KRS 74.110 sets forth the procedure by which these boundaries may be 
amended. Territorial boundary is not synonymous with “service area ” 

’’ See Case No 95-044, The Applicafion of Bowhg  Green Municipal Cltilities for an 
lricrease in Water and Sewer Rates to Warren County Wafer District (Ky PSC Feb 27, 1996), 
App. A at 3. The creation of the Joint Committee was a term of an agreement between the two 
entities to resolve the issues presented by BGMUs application for an adjustment in its rates for 
wholesale water and sewer service 
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recommendation, the governing bodies of both utilities adopted the recommended 

boundaries as the jurisdictional limits of their sewer service.’3 

On June 19, 2607, the Joint Committee recomrnended the establishment of 

nr.  Cnoksey’s farm between the two utilities. The governing bodies of both utilities 

subsequently adopted the recommended boundaries as the jurisdictional limits of their 

water ~ e r v i c e . ’ ~  

On May 14, 2009, Complainant filed a complaint with the Commission in which 

he requests that Warren District be declared the exclusive provider of water and sewer 

service to his farm and that BGMU’s rights to provide water or sewer service to the farm 

be terminated. 

In his complaint, Complainant alleges that the boundary revisions are unlawful on 

three grounds. First, he  asserts that the revised boundary subjects him to unreasonable 

prejudice or disadvantage with respect to water and sewer service. H e  contends that 

the utilities’ actions were unjustly discriminatory as  his farm is the only property that is 

transected by the service boundary and that lies wholly outside Bowling Green’s 

corporate b ~ u n d a r i e s . ’ ~  Second, he alleges that the service boundary produces 

unnecessary and expensive duplication of facilities a s  it  will require the construction of a 

‘3  Resolution of the  Board of Directors of the  Bowling Green Municipal Utilities (Aug 14, 
2006); Reciprocal Resolution of the Board of Commissioners of the Warren County Water 
District (Aug. 29, 2006). 

l 4  Resolution of the Board of Directors of the Bowling Green Municipal Utilities (July 9, 
2007); Reciprocal Resolution of the  Board of Commissioners of the Warren County Water 
District ( J u n e  26, 2007) 

l 5  Complaint a! 14. 

Case  No. 2009-00190 -4- 
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1 ,  
n n n  K I  1 , -  . 

tJu-Iutj[. >CVVCI  I Iidii I I I O I I I  DUIVI\-J 5 e.x:Isti~\~~ sewer i~air!i: 

s e r v e  his farm when  Warren  District’s s e w e r  facilities are already available l 6  Third, h e  

a l leges  tha t  t h e  boundary revision is contrary to KRS 96.1 50.17 

lJpon service of t h e  Complaint, BGMU moved to dismiss  t h e  Complaint for lack 

of sL!bject matter jurisdictian. In its xotlan, it asserts that the Czmmission lzcks 

jurisdiction over  t h e  territory boundaries established by a g r e e m e n t  be tween a municipal 

utility a n d  a public utility. While acknowledging that the  Commission p o s s e s s e s  limited 

jurisdiction over  ra tes  a n d  service s tandards  contained in a g r e e m e n t s  be tween 

municipal utilities a n d  public utilities, it contends  that the  a g r e e m e n t  at i ssue  involves 

neither. 

In its r e s p o n s e  to BGMIJ’s motion, Complainant a l leges  that the resolutions 

be tween BGMU a n d  Warren District constitute a g r e e m e n t s  that  affect both ra tes  a n d  

service a n d  a r e  therefore subject to Commission regulation pursuant to KRS 278.200. 

BGMU h a s  submitted a reply to this response. .  

Warren District h a s  filed an Answer to the  Complaint a n d  a r e s p o n s e  to BGMU’s 

motion.. While taking no  position o n  t h e  motion, Warren District h a s  asser ted  that,  

should the  Commission grant  t h e  motion a n d  dismiss BGMlJ as  a party to this case, the  

Commission will not be a b l e  to grant t h e  relief requested in t h e  Complaint. 

Id. at ¶ 6 Dr Cooksey alleges that this sewer main extension will cost in excess of 
H e  further alleges that BGMU will assess him “allocated sewer development cost” $200,000 

fees in excess of $320,000 

-5- Case No. 2009-00 190 



BGMU’s motion presents the following issue: Does the Commission have 

jurisdiction to direct revisions in a municipal utility’s service area and to prohibit or 

otherwise limit the munioipai utility’s service to a geographical area? 

The Commission is “a creature of ;tatate a ~ d  has ~ ? n l y  such  pc‘sjers z s  hzve 

been granted to it by the General Assembly”18 KRS 278.040(1) provides that the 

Commission has the authority to regulate public utilities and to enforce the provisions of 

KRS Chapter 278. This authority to regulate public utilities, however, extends only to 

rates and s e r v i ~ e . ’ ~  

The statutory definition of “utility,” however, expressly excludes any city that 

“owns, controls, operates, or manages any facility used or to be used for or in 

connection with” the treatment or distribution of water or the  collection, transportation or 

treatment of sewage.20 As a result of this exclusion, Kentucky courts have generally 

concluded that “all operations of a municipally owned utility whether within or without the 

territorial boundaries of the city” are exempt from Commission jurisdiction 21 

As BGMU is not within the statutory definition of “utility,” the Commission lacks 

As we have no authority over its service, we any authority over its rates or service 

Boone County Wafer and Sewer District v Public Service Commission, 949 S.W 2d 
588, 591 (Ky 1997) See also Croke v Public Service Commission of Kenfucky, 573 S W.2d 
927, 929 (Ky. App. 1978) (“The Public Service Commission’s powers are purely statutory; like 
other administrative boards and agencies, it has only such powers as are conferred expressly or 
by necessary or fair implication”) 

’’ KRS 278.040(2). 

‘” KRS 278.010(3)(d) and (f) 

McClellan v Louisville Wafer Co , 351 S W 2d 197, 199 (Ky. 196 1 ) See also City of 
Mount Vernon v. Ranks, 380 S.W 2d 268, 270 (Ky. 1964) (“In the operation of a water plant a 
municipal corporation is not under the jurisdiction of the Public Service Commission”) 

-6- Case No. 2009-001 90 



, . r  . cai-il-ltlt ciijeci ii. i(:1 rnnalIy !is 5enjir.e area b ~ ~ n d a r \ /  tc! P K C . ~ ! J ~ P  the area in which a 

portion of Complainant's farm is located. 

Complainant argues that the current case falls within a limited exception to the 

exemption granted to municipal utilities that the Kenlcrcky Supreme Court recognized in 

Sim~son Cocnty !Water Gisfrict 'J. City of Frzskh, 872 S.W.2d 469 (Ky.. 1994)." Phis 

exception occurs when a municipal utility contracts to provide utility service to a public 

utility.23 Complainant argues that the resolutions that BGMU and Warren District have 

adopted regarding service area boundaries constitute an agreement that affects both 

rates charged to him and the service that he receives. As a result of entering this 

agreement, he argues, BGMCJ has waived its exemption from Commission jurisdiction 

and is subject to Commission a~thor i ty . '~  

Assuming that the resolutions constitute an agreement between the two entities, 

we find little evidence to support the proposition that they establish a rate or service 

standard. While the practical effect of the The resolutions do not refer to rates. 

22 872 S.W.2d at 463 ("Wlhere contracts have been executed between a utility and a 
city. , KRS 278.200 is applicable and requires that by so contracting the City relinquishes the 
exemption and is rendered subject to PSC rates and service regulation"). 

'' I<RS 278.200 provides: 

The commission may, under the provisions of this chapter, 
originate, establish, change, promulgate and enforce any rate or 
service standard of any utility that has been or may be fixed by 
any contract, franchise or agreement between the utility and any 
city, and all rights, privileges and obligations arising out of any 
such contract, franchise or agreement, regulating any such rate or 
service standard, shall be subject to the jurisdiction and 
supervision of the commission, but no such rate or service 
standard shall be changed, nor any contract, franchise or 
agreement affecting it abrogated or changed, until a hearing has 
been had before the commission in the manner prescribed in this 
chapter 

24 Complainant's Response to Motion to Dismiss at 3 

Case No. 2009-00190 



t h e  designated service provider, t he  resolutions d o  not specify a rate for any  type of 

service nor do they even  refer t o  r a t e s  

While t h e  resolutions establish specific geographical areas in which e a c h  entity 

not within the statutory definition of “service ” KRS 278.0 1 O( 13) defines  “service” as 

a n y  practice o r  requirement in a n y  way relating to t h e  service 
of any  utility, including the voltage of electricity, t he  h e a t  
units a n d  p res su re  of g a s ,  t h e  purity, p r e s s u r e ,  a n d  
quan t i ty  of w a t e r ,  a n d  in general  the quality, quantity, a n d  
pressure of a n y  commodity or product used o r  to b e  used  for 
or in connection with t h e  bus iness  of any  utility [ emphas i s  
add  ed]  

In adopting this definition, t he  Genera l  Assembly a p p e a r s  to have  intended for “service” 

to include how the  utility’s product w a s  provided and  its general  nature  and  quality, not 

its geographical a ~ a i l a b i l i t y . ~ ~  

Present  case law, moreover,  d o e s  not support Complainant’s assertion of 

Commission authority to alter or revise municipal utility boundaries.  In City of 

Georgetown v. Priblic Service Commission, 51 6, S.W2d 842 (Ky 1974), Kentucky’s 

highest  court expressly held that  this Commission lacked the statutory authority to 

resolve territory disputes  involving municipal utilities and enjoined Commission 

25 See Case  No 96-256, City of Lawrenceburg, Kentucky v South Anderson Water 
District (Ky. PSC J u n e  1 1,  1998) at 5 - 6 In Simpson County Water Disfricf v. City of Franklin, 
872 S W 2d at 464, moreover ,  t h e  majority expres s ly  found that t h e  “rates a n d  se rv ice  exception 
h a d  n o  relationship to” the  i s s u e  of serv ice  territorial d i spu te s  
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proceedings in iv~i‘r,ich 2 pub[ir, ~ t j f j t y  scught a cease 2nd desist c;de; to prevent 2 

26 municipal utility from extending its facilities into the public utility’s service area 

Based upon the foregoing, the Commission finds that it lacks the statutory 

authority to provide Cohplainant’s requested relief and that this case should be 

dismissed as tz both C e f e n c l a n t ~ . ~ ~  Having i i ~  statutory suthority to preclude BGM(J 

from serving the area in dispute or to direct a revision to BGMIJ’s service area, we 

clearly also lack the authority to declare Warren District the sole provider of water and 

sewer service to Complainant’s farm. 

IT IS THEREFORE ORDERED that: 

I. 

2. 

3 .  Subject to the filing of timely petition for rehearing pursuant to 

KRS 278,400, these proceedings are closed. The Executive Director shall place any 

future filings in the appropriate utility’s general correspondence file or shall docket the 

filing as a new proceeding. 

BGMU’s Motion to Dismiss is granted. 

This case is dismissed and is removed from the Commission’s docket. 

*‘ See also City of Flemingsburg v Public Service Commission, 41 1 S.W.2d 920 (l<y. 
1967); Case No. 2004-00027, Cify of Hawesville v. East Daviess C0unt.y Water Association (Ky. 
PSC Mar. 25, 2004). 

While Complainant’s farm lies in BGMU’s service area, it also lies within Warren 
District’s territory. As a water district, Warren District has a legal duty to serve all within its 
territory i f  service can be reasonably extended. See OAG 75-719 (a “water district is under an 
obligation to serve all inhabitants, including the subject applicant, within its geographical area of 
service as fixed under KRS 74.010 and as defined by the certificate of convenience and 
necessity.”) In dismissing this case, we make no finding as to whether a voluntary agreement 
between a municipal utility and a public utility regarding the  allocation of service areas limits the 
Commission’s authority under KRS 278.280 to require the public utility to make extensions of 
service that are contrary to or inconsistent with such agreement. 

27 
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