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COMMONWEALT OF KENTTJCKY 

BEFORE THE PUBLIC SERVICE COMMISSION co 

IN THE MATTER OF: 

ROY G. COOKSEY, M.D., 

COMPLAINANT 

V CASE NO. 2013-00109 

WARREN COUNTY WATER DISTRICT, 

DEFENDANT 

MOTION TO DISMISS ON BEHALF OF 
DEFENDANT, WARREN COUNTY WATER DISTRICT 

Defendant, Warren County Water District (“WCWD”), by couiisel, rrioves the Public 

Service Coiniiiissioii to dismiss the Verified Petition filed by the Coiiiplainaiit herein, stating that 

tlie Commission has previously considered tlie issues raised in the present petition in a prior case 

(Case No. 2009-00190, Ir? the Matter of Roy G. Cooksey, Complainant 17. Bowliiig Green 

Municipal Utilities Board and Warren Cozinty District, Deferidnnts) and concluded that: “We 

clearly also lack the authority to declare Warren District the sole provider of water and sewer 

service to Complainant’s fai-ni.” 

Disiiiissing Case, Case No. 2009-00190). 

(April 16, 201 0 Order of the Public Service Coiniiiissioii 

The Defendant submits that tlie 2009 dismissal order is binding 011 the parties aiid 

precludes tlie instant matter froiii proceeding. In support of this motion to dismiss, WCWD files 

contemporaneously herewith its iiieinoraiiduiii of law. In the alternative, should the Commission 



determine not to grant this motion, WCWD respectfidly requests that it be granted additional 

time in which to file an answer to the Verified Petition. 

I +-- This a day ofl)\afif,~-. ,2013. 
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921 College Street - Phoenix Place 
P.O. Box 10240 
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E-Mail: liinoore~,coleaiidiiioore.coiii 
E-Mail: iiicoolt~,coleaiidnloore.coiii 
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COMMONWEALT OF KENTUCKY 

BEFORE THE PlJBLIC SERVICE COMMISSION 

IN THE MATTER OF: 

ROY G. COOKSEY, M.D., 

COMPLAINANT 

V. 

r I- .- 

CASE NO. 2013-00109 

WARREN COUNTY WATER DISTRICT, 

DEFENDANT 

MEMORANDUM IN SUPPORT OF WARREN COUNTY WATER DISTRICT’S 
MOTION TO DISMISS 

Defendant, Warren County Water District (“WCWD”), by counsel, for its iiieiiioranduiii 

in support of its inotioii to dismiss the Verified Petition filed against it by Roy G. Cooltsey, 

M.D., states as follows: 

INTRODUCTION 

The Complainant, Roy G. Cooltsey, M.D., has filed a Verified Petition against WCWD 

seeking an order froiii the Coinmission to extend sewer service to that portion of his farm not 

currently served by it and additionally, for an order from tlie Commission to direct and require 

WCWD to file a petition with the Warren County Judge/Executive to amend tlie territorial limits 

of WCWD pursuant to KRS 74.110 to include all of Complainant’s fami. In 2009, Dr. Cooksey 

filed a similar action with tlie Commission against both the WCWD and the Bowling Green 

Municipal Utilities Board (“BGMU”) seeking the saiiie relief. (See Kentucky Public Service 



Coiiiiiiission Case No. 2009-00 190, styled 111 /lie hdcrllei- o f  Roy G Cooksey, M. D., Coinplninaiil 

17. Bowliiig Greeii A4irnici@crl Ut ilifies Board aiid Wnrren Coi1111y Wciler DisWict, Defeiidnnls). 

In the prior 2009 case, the Commission entered an order granting the motion to dismiss 

filed by BGMIJ aiid further, dismissing the case and removing it horn the Commissioii’s docket. 

A copy of the Commission’s order, entered on April 16, 2010, is attached hereto as Exhibit A. In 

malting tlie ruling to dismiss tlie complaint, the Coinmission held as follows: 

Based upon the foregoing, tlie Commission finds that it lacks the statutory 
authority to provide Complainant’s requested relief and that this case should be 
dismissed as to both Defendants. Having no statutory authority to preclude 
BGMU from serving the area in dispute or to direct a revision to BGMU’s 
service area, we clearly also lack the authority to declare Warren District the sole 
provider of water and sewer service to Complainant’s farin. 

(Co~nmissioii’s April 16, 20 10 Order dismissing Complaint, p. 9) (copy attached as Exhibit A). 

Dr. Cooltsey did iiot appeal the Commission’s 2009 dismissal order. Therefore, it is final 

aiid biiidiiig on the parties in this present action. Accordingly, the present case must be 

dismissed as tlie issues presented have already been adjudicated by the Coinmission. 

FACTUAL BACKGROUND 

The Complainant, Dr. Cooksey, owns a 101 -acre farm in Warren County, Kentucky, 

which lie acquired in 1976. At tlie time Dr. Cooltsey acquired the faiin and for many years prior 

to that date, WCWD and its predecessor provided all water service to the entire farm. The 

Cooltsey farm is located outside the corporate limits of the City of Bowling Green. 

The boundary line for water service between BGMU and WCWD was established by 

agreement in the mid- 1970’s. In addition, on August 3, 2006, tlie “Joint Engineering, Planning 

and Finance Cominittee”-a committee consisting of two members of BGMU’s Board and two 

members of tlie WCWD’s Board of Commissioners whose stated purpose is “to oversee the 
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developineiit aiid iinpleineiitatioii of a long range plan for developineiit aiid expansion of water 

and sewer service from BGMU” to WCWD-recoiiiiiiended that tlie two utilities establish a 

sewer service boundary that would better defiiie the limits of their service.’ The bouiidary that 

was established effectively divides tlie Complainatit’s faiin. Approximately 70 acres of the fai-in 

fall within BGMU’s service area. The reinailling 3 1 acres fall witliiii WCWD’s area. Shortly 

after the issuance of the Joint Coininittee’s recommendation, the governing bodies of both 

utilities adopted the recoininended boundaries as the jurisdictioiial limits of their sewer service.l 

On June 19, 2007, the Joint Committee recommended the establislment of siinilar 

bouiidaries for the two entities’ water operations. The governing bodies of both utilities 

subsequently adopted tlie recoininended boundaries as the jurisdictioiial liinits of their water 

service. 3 

On May 14, 2009, Dr. Coolcsey filed a complaint with tlie Coinmission in which lie 

requested that WCWD be declared the exclusive provider of water and sewer service to his farm 

aiid that BGMIJ’s rights to provide water or sewer service to the farm be terminated. 

(Commissioii Case No. 2009-00190) (See Exhibit B attached), 2009 Complaint). After the 2009 

complaint was filed, BGMtJ filed a inotioii to dismiss the complaint, coiiteiidiiig that as a 

municipal utility, it was exeinpt froin the jurisdiction of the Coinmission. (See Exhibit C 

attached, BGMU’s motion to dismiss; Dr. Cooksey’s response; aiid BGMIJ’s reply iii support of 

See Coinmission Case No. 95-044, Tlie Applicaiiori of Bowling Green Mziiiiciynl Utilities for arid hicrecise iii 
Water andSewer Rates io Warren Coztrity Water District (Ky. PSC February 27, 1996) Appendix at 3 The creation 
of the Joint Corninittee was a term of an agreeinent between the two entities to resolve the issues presented by 
BGMU’s application for an adjustment in its rates for wliolesale water and sewer service 

1 

’ Resolution of the Board of Directors of tlie Bowling Green Municipal Utilities (August 14,2006); Reciprocal 
Resolution of the Board of Commissioners of the Wai+en County Water District (August 29, 2006). 

’ Resolution of the Board of Directors of tlie Bowling Green Municipal Utilities (July 9, 2007), Reciprocal 
Resolution of the Board of Commissioners of the Warren County Water District (June 26, 2007). 



the motion). WCWD took no position on the motion filed by BGMU but did state that if the 

motion to dismiss was granted, then no relief could be granted under tlie coinplaint because 

BGMU was an indispensible party to the action aiid the issues presented. (See Exhibit D 

attached). In addition, WCWD also filed an answer to tlie 2009 complaint (See Exhibit E 

attached) stating as follows: 

3. Coiiceiiiiiig the factual allegations set forth in paragraph 3 of the 
Complainant’s verified coiiiplaint and petition, tlie Answering Defendant admits 
that Bowling Green Municipal Utilities (“BGMU”) is asserting tlie right to 
provide water and sewer service to the rear 70 acres of the Complainant’s farm 
described in the complaint. The Answering Defendant admits that it entered into 
an agreement with RGMTJ establishing their respective service boundaries in a 
manner that lias divided tlie Complainant’s farin into two separate service areas. 
Tlie Answering Defendant further admits the existence of the Agreed Order 
entered by the Public Service Coinmission in Case No. 9.5-044, which required 
RGMTJ and the Answering Defendant to create a Joint Engineering, Planning and 
Finance Coilmiittee to address a long-range plan for development and expansioii 
of services and the accompanying resolutions of both Boards that followed. The 
Answering Defendant denies the remaining factual allegations set forth in 
paragraph 3 of tlie Complainant’s verified complaint and petition. 

4. Concerning tlie factual allegations set forth in paragraph 4 of the 
Complai~iant’s verified coinplaint and petition, the Answering Defendant admits 
tlie existence of tlie amended service boundaries which were agreed to by BGMU 
and the Warren County Water District. Tlie Answering Defendant denies tlie 
remaining factual allegations set foi-th in paragraph 4 of the Complainant’s 
verified complaint and petition. 

5. Concerning the factual allegations set forth in paragraph 5 of the 
Complainant’s verified complaint and petition, tlie Answering Defendant does not 
contest that tlie Public Service Coinmission has jurisdiction over the dispute 
referenced in the verified complaint aiid petition. 

6. Concerning tlie factual allegations set forth in paragraph 6 of the 
Complainant’s verified complaint and petition, the Answering Defendant denies 
that it lias violated any statute or regulation or otherwise halined the Complainant 
in any way. With that said, tlie Answering Defendant is willing to be the provider 
of water and sewer service to the Complainant’s entire farm tlirougli an 
adjustment of the service area boundaries of BGMIJ aiid the Warren County 
Water District. 
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7. Concerning the factual allegatioiis in paragraph 7 of the Complainant’s 
verified coiiiplaint and petition, tlie Answering Defendant denies that it has 
violated aiiy statute or regulation or otherwise harmed the Complainant in aiiy 
way. With that said, tlie Answering Defeiidaiit does iiot object to a declaration 
that it shall be tlie sole provider of water aiid sewer service to tlie Complainant’s 
entire faiiii though an adjustment of the service area boundaries of BGMU and 
the Wai-ren County Water District. 

8. The Answering Defendant denies that tlie Coiiiplaiiiaiit is entitled to aiiy 
damages from it as a result of aiiy allegation made in tlie verified complaint aiid 
petition. 

(WCWD’s Answer to Complaint, Coniiiiissioii Case No. 2009-001 90, pp. 2-3). 

As indicated above, on April 16, 201 0, the Commission entered an order dismissing Dr. 

Cooltsey’s complaint in full. A copy of this order is attached hereto as Exhibit A. At pages 6-7 

of the order, the Commission held as follows: “As BGMTJ is iiot within tlie statutory definition 

of ‘utility,’ tlie Comiiiission laclts any authority over its rates or service. As we have no 

authority over its service, we cannot direct it to modify its service area boundary to exclude tlie 

area in which a portion of Coinplainant’s faiiii is located.” In addition, the Commission went on 

in its order to hold as follows: 

Present case law, moreover, does iiot suppoi-t Coinplainaiit’s assertion of 
Commission authority to alter or revise iiiuiiicipal utility boundaries. In Ci@ of 
Georgetown 17. Public Service Coininission, 5 16, [sic] S.W.2d 842 (Ky. 1974), 
Kentucky’s Iiigliest court expressly held that this Commission lacked the statutory 
authority to resolve territory disputes iiivolviiig inuiiicipal utilities aiid eiijoiiied 
Coinmission proceedings in wliicli a public utility sought a cease and desist order 
to prevent a inuiiicipal utility from extending its facilities into tlie public utility’s 
service area. 

Based upoii the foregoing, the Coiiimissioii finds that it lacks tlie statutory 
autliority to provide Complainant’s requested relief aiid that this case should be 
dismissed as to both Defendants. Having no statutory authority to preclude 
BGMTJ from serving tlie area in dispute or to direct a revision to RGM‘CJ’s service 
area, we clearly also lack tlie authority to declare Warren District the sole 
provider of water and sewer service to Complainaiit’s farm. 

IT IS TI-IEREFORE ORDERED that: 
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1.  BGMU’s Motion to Dismiss is granted. 

2. This case is dismissed and is removed from the Commission’s docket. 

3. Subject to the filing of timely petition for rehearing pursuant to KRS 
278.400, these proceedings are closed. The Executive Director shall place any 
future filings in the appropriate utility’s general correspoiideiice file or shall 
docket the filing as a new proceeding. 

(Conimissioii’s Disinissal Order in Case No. 2009-00190, pp. 8-9) (attached as Exhibit A). 

Dr. Cooltsey did not file a petition for rehearing following the entry of the Commission’s 

dismissal order in the 2009 case. In addition, Dr. Cooltsey did not appeal the Commission’s 

dismissal order pursuant to KRS 278.41 0. Accordingly, tlie disinissal order became final and 

biiidiiig as to the pai-ties iiivolved in the case. 

Dr. Coolcsey has now filed the present Verified Petition against WCWD, seelting an 

order froin the Commission requiring WCWD to extend sewer service to that portion of his farm 

not currently served by it and ftirther, seeltiiig an order from tlie Coiiiiiiissioii to direct and 

require the Warren County Water District to file a petition with the Warren County 

Judge/Executive to amend its territorial limits pursuant to KRS 74.1 10 to include all of his farin 

(and impliedly, to remove BGMU as a provider). For the reasons set forth herein, it is submitted 

that the Commission has already adjudicated these issues and that tlie present petition must be 

dismissed. 

ARGUMENT 

The Complainant herein seeks the exact same relief that lie sought in the 2009 case which 

was dismissed by tlie Commission. To the extent that Dr. Coolcsey disagreed with the 2009 

decision of the Commission, lie had two options-(1) to file petition for rehearing of the 

Commission order pursuant to KRS 278.400 within twenty days of the dismissal order; or (2) to 
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file an appeal of tlie Coiiiniission’s dismissal order to tlie Fraiiltliii Circuit Court pursuant to KRS 

278.4 10 within tliirty days after tlie entry of tlie dismissal order or witliiii twenty days after tlie 

denial of a petition for rehearing. Dr. Cooltsey did not do either of these things; lie did not file a 

petition for rehearing with tlie Coiiiiiiission nor did lie initiate an appeal of the dismissal order. 

An order of the Commission continues in full force until modified or revolted by tlie 

Coiiiinissioii or until it is vacated in wliole or iii part by a court of competent jurisdiction. 

Coniinoriwealfli ex rel. Steplwiis 17 Soz1ili Central Bell Telephone Co , 545 S.W.2d 927, 9.3 1 (Ky. 

1976). Tlie right to challenge an order of tlie Commission (or any other state agency) is a matter 

of legislative grace and tlie technical requirements to exercise tliose riglits must be strictly 

construed. The failure to fully comply with the statutory requirements, including the time in 

which to ask for rehearing or to file an appeal, are mandatory. Taylor 17. Duke, 896 S.W.2d 618, 

621 (Ky. App. 199.5). Thus, tlie Coiiiplaiiiant’s failure to either petition for rehearing or to 

appeal the 2009 dismissal order iii accordance with the statutory instructions is fatal to tlie 

instant action seeking the same relief. 

Tlie Commission has previously ruled that it lacks the legal authority to provide tlie 

Complainant with his requested relief. Specifically, tlie Coiiiiiiission held that it cannot preclude 

BGMU from serving tlie area in dispute or to direct a revision to BGMU’s service area. Tlie 

Coiiiinissioii also correctly held that it lacks the autliority to declare WCWD tlie sole provider of 

water and sewer service to Dr. Cooksey’s farm. None of tlie facts have changed since the 

Coniniissioii previously ruled in 2009. The Coiiiinission lacks tlie legal authority to redraw tlie 

service area boundaries of tlie utilities involved aiid cannot require RGMTJ to abandon its 

contractual right to service tlie subject property. As it stated in the 2009 case, WCWD would not 
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ob,ject to providing service to the Cooksey farm but it caiinot do so given the prior holding of the 

Coniiiiissioii and the agreement reached with BGMTJ. 

CONCLUSION 

Based on all of tlie foregoing, WCWD moves tlie Coinmissioii to dismiss the coinplaint 

with prejudice based upon the 2009 adjudication referenced herein. The entry of a consistent 

order is respectfully prayed. 

COLE & MOORE, P.S.C. 
921 College Street - Phoenix Place 
P.O. Box 10240 
Bowling Green, KY 42 102-7240 
Plioiie: (270) 782-6666 
Fax: (270) 782-8666 
E-Mail: Iiiiioore@,coleandiiioore.coni 
E-Mail: mcook@,coleandiiioore.com 

Matthew P. Cook 
Counsel. for WC WD 

8 

mailto:mcook@,coleandiiioore.com


CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the foregoing has tIiis:d%ay of w\, &[/I , 2,0 13, been placed in the U.S. Mail, postage prepaid, addressed to the following: 

Keith M. Carwell 
English, L,ucas, Priest & Owsley 
1 10 1 College Street 
P.O. Box 770 
Bowling Green, KY 42 102-0770 
Cotiiuel for Coniplaincrn f 

Matthew P .- Cook 
Cotriisel for WC WD 

9 



COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

ROY G. COOKSEY 
COMPLAINANT ) 

) 
V. ) 

and ) 
WARREN COUNTY WATER DISTRICT ) 

) 

1 

) CASE NO. 2OO9-0O190 
BOWLING GREEN MUNICIPAL lJTlLlTlES BOARD 

DEFENDANTS ) 

O R D E R  

Complainant has filed a formal complaint against Bowling Green Municipal 

Utilities Board (“BGMU”) and Warren County Water District (“Warren District”) in which 

he seeks an Order from the. Commission requiring the Defendants to adjust their service 

area boundaries. Asserting that the Commission lacks jurisdiction to order the 

requested relief against it, BGMU has moved for dismissal. Finding that the 

Commission lacks the legal authority to prescribe a municipal utility’s service area, we 

grant the motion and dismiss the complaint. 

* * * * *  

BGMU is a five-member board that was created pursuant to KRS Chapter 96’ 

and that owns and operates the electric, water and sewer systems of the city of Bowling 

KRS 96.350-.510; KRS 96.550-.900 



Green, Kentucky.' It provides water service to 17,322 customers and sewer service to 

approximately 18,171  customer^.^ 

Warren District, a water district organized pursuant to KRS Chapter 74, owns and 

operates facilities in Warren County, Kentucky that provide water service to 24,012 

customers' and sewer service to 3,994 customers.5 In existence since 1964, it serves 

mostly the non-incorporated areas of Warren County.' It does not own or operate any 

water or sewage treatment facilities, but purchases its total water requirements from 

BGMU and transports all collected sewage to BGMU for treatment. 

Complainant owns a 101-acre farm in Warren County, Kentucky, which he 

acquired in 1975.7 This farm is located on the west side of Lovers Lane and is 

completely outside the corporate limits of the city of Bowling Green. Warren District or 

its predecessor has provided water service to the farm since before Complainant's 

* Bowling Green, Ky., Code of Ordinances $23-2.02 (2009). For a history of Bowling 
Green's water and sewer operations, see http://w.bgmu.com/water2~history. htm (last visited 
April 5, 2010). 

See http-//www bgmu com/about2_-stats.htm (last visited April 5, 201 0) 3 

' Annual Report of Warren Counfy Wafer District to the Public Service Commission of 
the Commonwealth of Kentucky for the Calendar Year Ended December 31, 2008 (Wafer 
Operations) at 27 

Annual Report of Warren County Water Disfricf to the Public Service Commission of 
fhe Commonwealth of Kentucky for the Calendar Year Ended December 31, 2008 (Sewer 
Operations) at 12. 

2008 Wafer Annual Report at 4. Warren District is the result of merger of three water 
districts: Northside Water District, Westside Water District and Morgantown Road Water District. 
See Case No. 5909, The Proposed Merger of Northside Wafer District, Warren County, 
Kenfucky, and Westside Water District (Ky. PSC Dec. 18, 1973), Case No 7186, The Proposed 
Merger of the Warren County Wafer District, Warren County, Kentucky, and Morgantown Road 
Water District, Warren County, Kentucky (PSC Ky. Jan 16, 1979) 

Complaint at fi 1 I 7 
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acquisition of the property.8 Warren District currently serves the farm through a 1 0-inch 

water main.g It has made sewer service available to the property through an %inch 

sewer main that runs along Lovers Lane.” The farm is located within Warren District’s 

territorial boundaries. ’ ’ 
C>n August  3, 2CC6, the “Joint Engineering, Fianning, and Finance Committee” - 

a committee consisting of two members of BGMU’s Board and two members of Warren 

District’s Board of Commissioners whose stated purpose is “to oversee the 

development and implementation of a long range plan for development and expansion 

of water and sewer service from BGMU” to Warren District’2 - recommended that the 

two utilities establish a sewer service boundary that would define the limits of their 

service. The proposed boundary effectively divides Complainant’s farm. Approximately 

70 acres of the farm fall within BGMU’s proposed service area. The remaining 31 acres 

In his Complaint, Dr. Cooksey alleges that Northside Water District previously 
provided water service to the property. Complaint at 51 1. In its answer, Warren District states 
that its predecessor, Westside Water District, actually served the property. Warren District 
Answer at 1. 

Dr. Cooksey alleges that water service is provided through a 314-inch main and an 8- 
inch water main. Complaint at ‘fi 1 ”  Warren District states that a 1 O-inch water main serves the 
property. Warren District Answer at 1-2. 

l o  Dr. Cooksey alleges that a 12-inch sewer main is located on Lavers Lane. Complaint 
2. Warren District states the sewer service is presently available to the farm through an 8- at 

inch sewer main Warren District Answer at 2. 

l 1  “Territorial boundaries” refers to the water district’s political boundaries. These 
boundaries were established when Warren County Fiscal Court established Warren District’s 
predecessors. KRS 74.110 sets forth the procedure by which these boundaries may be 
amended. Territorial boundary is not synonymous with “service area.” 

See Case No 95-044, The Application of Bowling Green Municipal Utilities for an 
lncrease in Wafer and Sewer Rates to Warren Coiinty Water District (Ky PSC Feb. 27, 1996), 
App. A at 3. The creation of the Joint Committee was a term of an agreement between the two 
entities to resolve the issues presented by BGMIJ’s application for an adjustment in its rates for 
wholesale water and sewer service. 

12 
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tall within Warren District‘s area, Shortly after the issuance of the Joint Committee’s 

recommendation, the governing bodies of both utilities adopted the recommended 

boundaries as the jurisdictional limits of their sewer service. l 3  

On June 19, 2007, the Joint Commi’ttee recommended the establishment of 

simikx boundaries for the tiim entities’ water operations. These boui-daries also divided 

Dr. Cooksey’s farm between the two utilities. The governing bodies of both utilities 

subsequently adopted the recommended boundaries as the jurisdictional limits of their 

water service l 4  

On May 14, 2009, Complainant filed a complaint with the Commission in which 

he requests that Warren District be declared the exclusive provider of water and sewer 

service to his farm and that BGMU’s rights to provide water or sewer service to the farm 

be terminated. 

In his complaint, Complainant alleges that the boundary revisions are unlawful on 

three grounds. First, he asserts that the revised boundary subjects him to unreasonable 

prejudice or disadvantage with respect to water and sewer service. He contends that 

the utilities’ actions were unjustly discriminatory as his farm is the only property that is 

transected by the service boundary and that lies wholly outside Bowling Green’s 

corporate boundaries l 5  Second, he alleges that the service boundary produces 

unnecessary and expensive duplication of facilities as it will require the construction of a 

Resolution of the Board of Directors of the Bowling Green Municipal Utilities (Aug. 14, 
2006); Reciprocal Resolution of the Board of Commissioners of the Warren County Water 
District (Aug. 29, 2006) 

13 

Resolution of the Board of Directors of the Bowling Green Municipal Utilities (JuIY 9, 
2007); Reciprocal Resolution of the Board of Commissioners of the Warren County Water 
District (June 26, 2007). 
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1,799-foot swiie~ mai1-i from BGiL'ili's existing sewer rriaitis across adjacent properties to 

serve his farm when Warren District's sewer facilities are already available l 6  Third, he 

alleges that the boundary revision is contrary to KRS 96.1 50 l 7  

Upon service of the Complaint, BGMU moved to dismiss the Complaint for lack 

of subject matter jtirisdictior: In its motion, it asserts that the Conmission Ir;clts 

jurisdiction over the territory boundaries established by agreement between a municipal 

utility and a public utility. While acknowledging that the Commission possesses limited 

jurisdiction over rates and service standards contained in agreements between 

municipal utilities and public utilities, it contends that the agreement at issue involves 

neither. 

In its response to BGMU's motion, Complainant alleges that the resolutions 

between BGMU and Warren District constitute agreements that affect both rates and 

service and are therefore subject to Commission regulation pursuant to KRS 278.200. 

BGMU has submitted a reply to this response 

Warren District has filed an Answer to the Complaint and a response to BGMlJ's 

motion. While taking no position on the motion, Warren District has asserted that, 

should the Commission grant the motion and dismiss BGMU as a party to this case, the 

Commission will not be able to grant the relief requested in the Complaint. 

l6  Id. at f( 6. Dr. Cooksey alleges that this sewer main extension will cost in excess of 
$200,000. He further alleges that BGMU will assess him "allocated sewer development cost" 
fees in excess of $320,000. 

l 7  Cornplaint at 17. 
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BGMU’s motion presents the following issue: Does the Cornmission have 

jurisdiction to direct revisions in a municipal utility’s service area and to prohibit or 

otherwise limit the municipal utility’s service to a geographical area? 

The Commission is “a creature of statute arrd hr;s only such p w e r s  a s  have 

been granted to it by the General Assembly.”” KRS 278.040(1) provides that the 

Commission has the authority to regulate public utilities and to enforce the provisions of 

KRS Chapter 278. This arithority to regulate public utilities, however, extends only to 

rates and ~ e r v i c e . ’ ~  

The statutory definition of “utility,” however, expressly excludes any city that 

“owns, controls, operates, or manages any facility used or to be used for or in 

connection with” the treatment or distribution of water or the collection, transportation or 

treatment of sewage.20 As a result of this exclusion, Kentucky courts have generally 

concluded that “all operations of a municipally owned utility whether within or without the 

territorial boundaries of the city” are exempt from Commission jurisdiction.21 

As BGMU is not within the statutory definition of “utility,” the Commission lacks 

any authority over its rates or service. As we have no authority over its service, we 

Boone County Wafer and Sewer District v. Piiblic Service Commission, 949 S.W.2d 
588, 591 (Ky. 1997). See also Croke v“ Public Service Commission of Kentucky, 573 S.W.2d 
927, 929 (Ky. App. 1978) (“The Public Service Commission’s powers are purely statutory; like 
other administrative boards and agencies, it has only such powers as are conferred expressly or 
by necessary or fair implication”) 

18 

’’ KRS 278.040(2). 

*’ KRS 278.010(3)(d) and (f) 

McClellan v. Louisville Water Co., 351 S.W.2d 197, 199 (Ky. 1961). See also City of 
Mount Vernon v. Banks, 380 S.W.Zd 268, 270 (Ky. 1964) (“In the operation of a water plant a 
municipal corporation is not under the jurisdiction of the Public Service Commission”). 
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caninoi: direct i t  ic:, rriodiiy its service area boundary to exciude ine area in which a 

portion of Complainant’s farm is located. 

Complainant argues that the current case falls within a limited exception to the 

exemption granted to municipal utilities that the Kentucky Supreme Court recognized in 

Simpson County !4/8fer Disfricf ‘J. Cify of ,E,rankh, 872 S.\N.Zd 460 (64 1994).22 This 

exception occurs when a municipal utility contracts to provide utility service to a public 

Complainant argues that the resolutions that BGMU and Warren District have 

adopted regarding service area boundaries constitute an agreement that affects both 

rates charged to him and the service that he receives. As a result of entering this 

agreement, he argues, BGMU has waived its exemption from Commission jurisdiction 

and is subject to Commission a~thor i ty . ’~  

Assuming that the resolutions constitute an agreement between the two entities, 

we find little evidence to support the proposition that they establish a rate or service 

standard. The resolutions do not refer to rates. While the practical effect of the 

872 S.W.2d at 463 (”[Wlhere contracts have been executed between a utility and a 
city . . I<RS 278 200 is applicable and requires that by so contracting the City relinquishes the 
exemption and is rendered subject to PSC rates and service regulation”). 

22 

23 KRS 278.200 provides: 

The commission may, under the provisions of this chapter, 
originate, establish, change, promulgate and enforce any rate or 
service standard of any utility that has been or may be fixed by 
any contract, franchise or agreement between the utility and any 
city, and all rights, privileges and obligations arising out of any 
such contract, franchise or agreement, regulating any such rate or 
service standard, shall be subject to the jurisdiction and 
supervision of the commission, but no such rate or service 
standard shall be changed, nor any contract, franchise or 
agreement affecting it abrogated or changed, until a hearing has 
been had before the commission in the manner prescribed in this 
chapter 

24 Complainant’s Response to Motion to Dismiss at 3. 
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resoiut ions is to limit a resident within the defined service a r e a  to t h e  r a t e s  charged  by 

t h e  des igna ted  service provider, t h e  resolutions d o  not specify a ra te  for a n y  type of 

serv ice  nor  d o  they even  refer to ra t e s  

While t h e  resolutions establ ish specific geographical a r e a s  in which e a c h  entity 

would provide service lo the  exclusion of the otlier, the esiat;lisl?nwi-it of s u c h  areas is 

not  within the  statutory definition of “service.” KRS 278.01 O(13) def ines  “service” as  

a n y  practice or requirement  in a n y  way  relating to  t h e  service 
of any  utility, including t h e  voltage of electricity, t h e  h e a t  
units a n d  p res su re  of g a s ,  the purity, pressure, and 
quantity of water, a n d  in general  t he  quality, quantity, a n d  
pressure  of a n y  commodity o r  product used  o r  to be u s e d  for 
o r  in connection with t h e  bus iness  of a n y  utility [ emphas i s  
added]  

In adopt ing this definition, t he  Genera l  Assembly a p p e a r s  to have  intended for “service” 

to include how t h e  utility’s product was provided a n d  its general  na ture  and  quality, not 

its geographical  a ~ a i l a b i i i t y . ~ ~  

P r e s e n t  case law, moreover ,  d o e s  not support  Complainant’s asser t ion of 

Commiss ion  authority to al ter  or revise municipal utility boundaries .  In City of 

Georgetown v. Public Service Commission, 516, S.W2d 842 (Ky. 1974) ,  Kentucky’s 

highest  court expressly held tha t  this Commission lacked the  statutory authority to 

resolve territory d isputes  involving municipal utilities and  enjoined Commission 

25 See Case No 96-256, City of Lawrencehurg, Kentucky v. South Anderson Water 
Disfrict (Ky. PSC June 1 1, 1998) at 5 - 6. In Simpson County Wafer Disfrict v. City of Franklin, 
872 S.W.2d at 464, moreover, the majority expressly found that the “rates and service exception 
had no relationship to” the issue of service territorial disputes 
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proceedings in Which a public utility sought a cease and desist order to prevent a 

municipal utility from extending its facilities into the public utility’s service area. 26 

Based upon the foregoing, the Commission finds that it lacks the statutory 

authority to provide Complainant’s requested relief and that this case should be 

dismissed as to both Defendants 27 !-laving no statutory authority to preclude EGMU 

from serving the area in dispute or to direct a revision to BGMU’s service area, we 

clearly also lack the authority to declare Warren District the sole provider of water and 

sewer service to Complainant’s farm. 

IT IS THEREFORE ORDERED that: 

I. 

2. 

3. Subject to the filing of timely petition for rehearing pursuant to 

KRS 278.400, these proceedings are closed. The Executive Director shall place any 

future filings in the appropriate utility’s general correspondence file or shall docket the 

filing as a new proceeding. 

BGMU’s Motion to Dismiss is granted 

This case is dismissed and is removed from the Commission‘s docket 

26 See also Cify of Flemingsburg v. Public Service Commission, 41 1 S.W 2d 920 (Ky. 
1967); Case No. 2004-00027, City of Hawesvilie v. East Daviess County Water Association (Ky 
PSC Mar. 25, 2004). 

While Complainant‘s farm lies in BGMIJ’s service area, it also lies within Warren 
District’s territory. As a water district, Warren District has a legal duty to serve all within its 
territory if service can be reasonably extended. See OAG 75-719 (a “water district is under an 
obligation to serve all inhabitants, including the subject applicant, within its geographical area of 
service as fixed under KRS 74.020 and as defined by the certificate of convenience and 
necessity.”) In dismissing this case, we make no finding as to whether a voluntary agreement 
between a municipal utility and a public utility regarding the allocation of service areas limits the 
Commission’s authority under KRS 278.280 to require the public utility to make extensions of 
service that are contrary lo or inconsistent with such agreement 

27 
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D\T T I E  MATTER. OF 

ROY G. COOICSEY, M.D., 
COMPLAINAhTT 

VS. CASE NO. 

BOWLING GREEN MLNCIPAL UTILITES BOARD aiid 
WARREN COUNTY WATER. DISTRICT, 

DEFENDANTS 

Pursuant to KRS 278260, Roy G. Coolcsey, M.D. (“Dr. Cooksey”), by coLiiisel, liereby 

siibiiiits his Verified Complaint arid Petition to the Meiitucly Public Service Corixiiissioti to retain the 

Warren County Water. District (“WCWD”) as the exclusive pi-ovider of water aiid sewer service to his 

farm located i n  Wai-t-en County, ICeiitucly, entirely outside the corporate limits ofthe City oEBowliiig 

Gi een, Keutuclcy, aiid to teiiiiiiiate the rights oEBowliiig Greeii Municipal Utilities Board (“BBGh4U”) 

to prcvicle watei. or sewer service to his farm. 

I. Dr. Coolcsey has owned a farin comprised of approximately 101 acres (“the 

Fanu”) on Lovers Lane in Wai-mi Couiity, I<.entuclcy, since 1975 ~ The description of the Fariii is set 



Torth oii EXBTBKS]iT A aimexed hereto aiid incor~ioi-ated lierein by 1 eference. The Farm is eiitirely 

oLztside the corporate limits of the City of Bowling Green as set forth 011 the iiiaii aiuiexed liereto as 

EXHIBIT’ B aiid incoilioiated herein by reference. At the tiiiie Dr. Coolcsey acquired the Faiiii, aiid 

bi- years prior to that date, Wail-en Couiity Water District and its predecessor, bTorthside Watei 
bJf&Jb& 

District, provided all water service to the entire Faiiii. hi Pact, to this date, the oiilywater service to the 

Faim lias beeii provided by WCWD which has both a %-inch and 8-inch water iiiaiii on the Fai-in. 
Eb 

GGI\/TU does iiot pi-eseiitly 1101 has it ever provided water or sewer service to the Fanii. 

3 Sewer seivice is, likewise, presently available 011 tlie Fan-iii ii-om Waireii CoLiiily 

Watei District as a li-inch sewer line with iiiairliole lias been installecl on the Fa1111 wlieie it limits 011 
0 4 4 $8 *r&%% R’: pw 4 -, I L  

Lovers Lane BGMU does not have sewer service presently available to tlie Fai-iii aiicl lias iiever 

provided sewel- sei vice to the Farm 

3 I Di-. Coolcsey has now been advised that BGMU is asserting the exclusive right 

to provide waler aiid sewei service to the rea1 70 acres of tlie Faiiii” This 70-acre poition is a virtual 

islaiid which cuiieiitly lias iio access to watei or sewer service from BGMU and, for that matter, does 

not havc accxss to a public street (IE%ll-llHBI[T A). This state oCaiTaiis has iesulterl fioiii an agreelimit 

beti~mm WCWD and BGMU aiiieiiding their service boundaries in such a maimer as to have divided 

Di Coolcsey’s Fami inlo two separate service areas with no iiotice lo him or opporluiiity arfol-cled h h  

to be lieai-d 011 that mal lei This action had the effect of reiiioviiig the 1 ear portioii of tlie Faiiii fi-om 

the service area of %7CWD, the only utility to ever provide water ox sewer service to -the Farm. 

This revision o€ the utilities’ service ai-eas liad its geiiesis in ai1 Agi-eecl Order 

entered by the Public Service Commission iii Case No  95-044 which requiiwl BGI\/IIJ and WCWD to 

cieate a Joint Engiiieerjng, Plaiuiing and Finance Committee which was to aclcliess a long-iaiige plan 
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for development aiid expusion of water aiid sewer sei-vices with the cost of such expiision being 

allocated based upon factors including “the iieed for the capital iiii~~roveiiieiit~~’ a i d  fLirther to elislire 

that “the custoiiiers of both utilities the best service at the least cost.” Resolutioiis of the Board of 

Directors of BGMU and WCWn were then adopted approving a revisioii to both the sewer service 

bo~uiiclar-y area aiid the water service boundary area. With respect to the sewei- service boundary, this 

bouiiclary was expressly to be established to “provide the custoiiiers of both utilities with the best 

service foi- the least cost.” (EXHIBIT @) 

These i-esolutioiis revising the service axeas for water and sewer service betweeii 

WCVJD and BGMU clearly do not provide DI:. Cooltsey with the “best service for the least cost.” h i  

fact, this actioii will result in a totally uiuiecessary aiid expeiisive duplication of facilities and services. 

As a result oftlie creatioii of this 70-acre island, Dr. Coolcsey is prol1ibitecl6-om 

esteiidjiig his existing water lilies on the Faiiii to the rear of the Faiiii foi- stich simple matters as 

supplying a water trough. Dr. Coolcsey cui~eiitly has a baiii on the rear 70 acres but is iiot able to 

provicle water 01. res trooiii facilities to that barn as lie is not pa-iiiitted to exteiid his existing WCWD 

water lines or extend sewer service over the iiiiagiiiary service liiie bouiidary. lii the past, Dr. Cooksey 

has intei-~i~itteiitly supplied water to the rear 70 acres by use of temporai-y surface lines, but lie has been 

advised that this is 110 longer peiinitted. There caii be no question that Dr. Cooltsey is being 

discihiiiated agaiiist in an uiijust iiiaiiiier as a result of the agreement entered into betweeii BGMTJ 

and WC‘WD. 

4” The Farm is crmeiitly the only property on Lovers Lane to be traiisectecl in this 

iiiaiiiier as to water and sewer service between BGNKJ aiid WCWD. The service area bouiiclai-y with 

i-espect to sewel service to other similarly siluatecl tracts williiii this geographical area lollows their 
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property h i e  boundaries. hi addition, this is the oiily tract in this geographic vicinity which lies 

w1iolly outside the city limits of Bowling Green but with respect to which BGMLJ is asserting 

esclusive service rights fox bot11 water aiicl sewer service. Therefore, the action of the De.feiidants is 

clearly cliscriiniiiatory and, in this case, unjustly so and subjects Dr. Coolcsey to significant 

clisaclvaiitages wirh respect to the obtainiiig o f  utility services. 

5. As the agreement eiiterecl into between WCWD and BGWKJ affects the service 

provided to Di-. Coolcsey as a customer of the utility, jurisdictioii over this dispute does lie with the 

Public Service Coiniiiissioii of I<.entucky p ~ i r ~ ~ i a i i t  to tlie decision of the ICeiitucIty Supreme Court in 

S ~ I S ~ P S O J P  Coirritgi Wader. Disfrk‘cd 1). Fi+aiiaPcli’kn, K y ~ ,  872 S.W.2d 460 (1 994.). As set forth in that 

clecision, one of the manifest purposes o f  the Public Service Coiiiiiiissioii is to prevent unjust 

cliscririiiiiatiori in not only rates but also services. 

6. The actioiis o f  BGIVRJ aid WCWD are in violation of1SR.S 278.170 in that this 

action i.mjustly cliscriiiiinates against DI. Cooltsey and subjects Dr. Coolcsey to Liixeasonable prejudice 

01- clisaclvaiitage with respect to services. Dr. Coolcsey, in oi-der to obtain sewer service to the rear of 

his Fann foiii BGMU, will be required to pay a fee to access the BGIVlU sewer in excess of$320,000. 

This “1i00lt~ip fee” has been referred to by BGMJ as the “allocatecl sewer developmeill cost” although 

strangely iioiie of the sewer which has been constructed goes to the Farm and is, in fact, more than 

1,700 feet fi-om tlie Fai-m. Jii addition, Dr. Coolcsey would be required to construct a sewer line in 

excess of 1,700 feet across acljaceiit properties, where no easeiiieiit preseiitly exists, at an additioiial 

cost in excess of $2.00,000--this, while at the same, a WCWD 12-inch sewei- line with inanliole is 

actual1.y lociited on  the Fami. It is problematic as to whether or not an easeiiieiit iiiay evenbe acquirecl 

XI-oss tlie acljaceiit properties in view oftlie fact that Du. Cooksey’s Faim presently has access lo both 

4 



watei and sewei service; and, tlieiefoie, tlieie would be 110 public pin-pose to be achieved by a 

condemnation, and there certaiiily could be 110 showing of iiecessity for the easeiiieiit No otliei 

pi-opei-ty in this geographic vicinity is being, likewise, cliscriiniiiatecl against. 

7. The exteiisioii ofBGMU iiito the sei-vice area of WCWD is in fiii-tlier violatioii 

oTKJ3S 95 i 50 in Lhat no  e-fideiice mists that 7vVCT;lrc I-c;quested this extension, and there is certainly 

not even a suggestion that WCWD is unable to provide adequate water and sewer service to the Fariii 

and, in fact, it 1~-eseiitly does provide such service. The Cooltsey Faiiii is cui-1-eiitly completely served 

by JVC\r\Sn aiicl neither iieecls nor desires service from BGMU. 

FVHB4EmFOILg3E9 Roy G. Coolcsey, WLD., moves as i-ollowsr 

1. That tlie Public Service Coiiimissioii coiimieiice a proceecliiig to declare that 

'ATCWD to be tlie sole pi-ovider of water and sewei- service to Di-. Cooltsey's Fariii aiicl to require 

WC'GJID and BGMU to adjust their service area bouiidaries accordingly. 

2. That tlie Public Service Coiiuiiissioii iiialte BGWlTJ aiicl WCWn parties to this 

proceecliiig and require theii proiiipt responses to the Coiiiplaiiit and Petition herein. 

3 .  For all other relief to which Die. Coolcsey may appear entitled. 

ENGL,ISI-I, LLJCAS, PRIEST & OWSLEY, LLP 
1101 College Street, P. 0. Box 770 
Bowling Green, Kentucky 42 102-0770 
Phone: (270) 781-6500 
Attorneys roi Roy G. Coolcsey, W1.D. 
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I, R.oy G. Cooksey, M.D., certify that I have read the foregoing Verified Petition aiid 
Coiiipiaiiit ail6 staie that to the best of my knowledge, iiifoi:iiiation aiid belief aii facts set forth therein 
are true. 

C Oh/lWl Ol\TWEALTH QF 1mNTUCK.Y 

COUNTY OF WARREN 
~ .hf 

SUBSCHBED AND SWdlDRN TO beloi-e me by Roy G. Cooltsey, W1.D ,011 this &$' 
day of May, 2009. 

This is to certify that the origiiial of the foregoing VEI[SI[FIED PTCi',TITHON AND 
CONIPILAILNT OF ROY 16. COOHCSEHI, M.D., TO I[Q7ETNN W/dRREN COUNTY WATER 
DXSTWICT AS THE IEXCILUSHVE PROVIDER OF WATER AND SEWER SERVICE TO 
EHIS P A M  were iiiailed to: 

Public S el-vice Coiiiiiiissioii 
I?. 0. Box 61.5 
Fraiddort, ICY 40602-06 15 

and copies were iiiailed to: 

Wai-~-eii Comity Water District 
Attention: Alan Vilines, General Manage1 
P. @. Box 10180 
Bowlin,o Green, ICY 42 102.-4.780 

Bowling Green Municipal Utilities 
Attention: &lark Iverson, General Maiiager 
P. 0. Box 10300 
Bowling Green, ICY 42 102-7300 

This II '-/ day ofklay, 2009. ,' I, /" 
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i 
WHEREAS, an agreed order issued by tlie C 

i 

of ICent~icky before 

that Bowling Green 

(“WCWD”) jointly 

the Public Service Commission set forth in Case No. 

Municipal Utilities (‘cBGN_rTJyl) aid Wanen County 

create a “Joint Engineering, Planning, and Finance 

oversee and develop tlie implenientation of long 

expansion of water and sewer service by BGMU 

to 

plans for the development and 

CWD, to include the necessary 

i 

capital im-provemeiits needed for such service, and: 

WEREAS,  all future capital ajid WCWD that result 

impact on the service oC BGMU and WCWD is to be 

effort to provide the customeis of both utilities with 

I B from the need for increased service and all fiiture cal i ‘  ita1 imphv inelits which have an 
ii I 
‘rbviewed by I the Committee in an 

I l h l  best ;en/ ce for the least costs, t 
and. 

WHEEAS, the Coimittek has met and 

i , 

has’recomme~ded to the Board of 

Commissioiiers the approval of a s e w 1  in the attached 

resolution and map dated the 3=Z day of 

NOW, THErnFORE, be it 



T-r , C I T Y  - adopted by w L WLJ as ihe jurisdictioiiai limits of seu 

this resolution. 

ADOPTED this ZV$.day of L! 3c.w s-y- 

7 
Henry 

ATTEST: 

ervice effective as of the date of 

, 2006. 

i 
i &‘:j& 
ker, Chaiman of the Board 



capiial iniproveiiienis iieeded for such service, and” 

NOW, TI-TEEFORE, be it resolved by BGA I 
I 

Cormnittee be approved by RGMU and the sewer se i j  

and. 

mon~vealtli of  TCenluclcy hefore 

044 direckd that Bowling Green 

ster Districl (“WCVJD”) jointly 

inmiittee” (“CCOn/LR/lITTEE”) to 

plans for the developinelit a d  

TCWD, io iiiclucle the necessary 

B G W  and WCWD that result 

a1 iniproveiiieiik which have an 

:viewed by the Co~miiittee in an 

,’ best service for the least costs, 

recom&nded to the Board o€ 

xribed in the attached resolution 

-7 2006. 

that the resolution of the joint 

boundary contained theieiii 

I 



., ‘ I 
I 

! ! 
i 
! 

adopted by  BGMTJ as the jurisdictional liniiis of s& 

this resolution. 
i 

ADOPTED this /y’ day of ~~~~~ 

i 
! 
I 
I 

I 

Secselpi$’of the Board I 
c( 

I 

r. service effective a.s nf t!le &tr: of 

- 
, 2,006. 

of the Board 



lbllowing resolution was u.nanimously adopted: 

BQWLIbTG GREEN 
T\/ItJNICIPAL UTILITIES 

&’Randy Haiisbrough, M.D. ’ 

I 

I 

g, and Finance Committee (“Joiiit 

I 

tatioii of the Joint 
~oinmit tee  of the 
VD”) aiicl Bowling 
that the respective 
y e  ancl adopt the 
i the attached map 
ce Area Bouiidary 
;dictional lilnits for 
:$ effective on tlie 

j 
! 
! 
i ,2006. 
i 

I 
(RREN COUNTY 
$TER DISTRICT 

I 

‘ A  







lo I I ow i n g re so I uti o 11 was unaiii ni o us I y adopted : 

RESOLVED, that it is the of the Joint 
Engineering, Planning, and 
Warren County Water District (“WqWD”) and Bowling 
Green Municipal Utilities (“BGMG”)! that the respective 
Boards of BGMLJ and WCWD a/,p$ove and adopt the 
sewer service boundary as sliowii : oji the atlaclied map 
(BCMU/WCWD Agreed Sewer Ski?jlice Area Boundary 
Map dated August 3 ,  2006) as the j;ur?sdictional limits f o r  
sewer service by the respective uti!it’ies, effective on the 

! I/ date of  this resolution. 

DATED this 3 9  day of -  

BOWLIl\IG GREEl\I * 

MUNICIPAL IJTIL.TTIES 

;/Randy I-iansbrougl~, Ivl D / 

,I 

I! 

;I , ” 

!! 





I - lUESQ4LUTIOM OF THE BOARD- 
Q91F THE BOWLHNG GREEN MU91 

------T 

I I 

a 
WHERE.AS) m egreed wdeI issued by thr: 

I 

the Public Service Commission set forth i n  Case 1\10 \ 
lvlunicipal Utilities (“BBMU”) and Wanen Count 

create a “Joiiit Engineering, P l m i n g  , 

oversee and develop the implementation of long rq 

WCWD, to include the necessary 

f RGlvIU and WCWD that result 

I 

expansion of water and sewer service by BGlvlU ax 

impact on the service of BGMLJ and WCWD is to 

effort to provide the customers of both utilities 

eviewed by the Cornlittee in an 

best service for tlie least costs, 

WI-IEWAS, the Committee has met rec,omrneiided to the Board of  

in tho attached iesolution Diiectors the approval of a sewer service 

, 2006. 

and 

NOW, resolution of the jo in t  

and map dated the 3 1 % ~  day of QA 

contained there111 



adopted by BGMU as the jurisdicf-innal I inids  nf s& 

this resolution. 1 

\ 

I I 

I 

I 
I 

I 

6 

Secretpdof the Board i 
I 

If the Board 



WHEREAS, an agreed order issued by the 

the Public Service Conmission set forth in Case No. 

Municipal Utilities (“BGMIJ”) and Warren 

create a “Joint Engineering, Planning, and 

oversee arid develop the implementation of 

exparision of water and sewer service by 

of Kentucky before 

that Bowling Green 

(“WCWD”) jointly 

to 

capital improvements needed for such service, and. 

from the need for iimeased service md all future 

impact on the service of BGMU and WCWD is to be 

effor-t to provide the customers of both utilities with 

and : 

I 

I 

WI-IEF!.EAS, all future capital improvements DGMU and WCWD that result 
I 

capifal improv ,merits which have an 

reviewed by i the Committee in  an 
I I I 

the best serv’ce for the least costs, 1 



I 

I 
adopted by WCWD as the jurisdictional limits of semi 

this resolution. 

ADOPTED lhis Zq7$day of d ~ c 1  ST I 

ATTEST: 

service effective as of the date of 

, 2,006. 

&er, Chairman of the Board 



At a meeting of the Joint Engineering, Planning, and Finance Committee (“Joint 

, 2007, the Committee”) wl̂ Lic.h occurred on the /9 74 .,- day of d d d 6  

following resolution was unanimously adopted: 

RESOLVED, that i t  is the recommendation of the Joint 
Engineering, Planning, and Finance Committee of the 
Warren County Water District (“WCWD”) and Bowling 
Green Municipal Utilities (’T3GW”) that the respective 
Boards of BGMU arid WCWD approve and adopt the water 
service boundary as shown on the attached map 
(EIGMU/WCW_n Agreed Water Service Area Boundary 
Map dated June 19, 2007) as the jurisdictional limits for 
water service by the respective utilities, eflective on the 
date of this resolution. 

DATED this 199 day of JddC ,2007. 

BOTVLING GREEF 
h4UNICTPA.L UTILJTIES 

WARREN COUNTY 
WATER. DISTRlCT 

2 14 h L d f l  
,, Randy Hansb ‘ugh, M.D. 





WE-IEREAS, an agreed order issued by the Corrimonwealth of Ikntuclcy before 

the Public Service Commissioii set forth in Case No. 95-044 directed that Bowling Gieen 

Municipal [Jtilities ( “ B G W ” )  and Warren County Water District (“WCWD”) jointly 

create a “Joint Engineering, Planning , and Finance Committee” (“COIVIIVIITTEE”) to 

oversee a id  develop the implementation of long range plans lor tlie development and 

expansion of water and sewer service by BGMU and WCWD, to include the necessary 

capital improvements needed for such service, and: 

WHEREAS, the Committee has met and has recoimiended to tlie Board 

of Directors the approval of a water service boundazy as described in the attached 

resolution and map dated the 19 kLL day of -9 /J.J/LL ,2007. 

NOW, THEREFORE, be it resolved by BGMU that tlie resolution of the joint 

Conni t tee  be approved by B G M J  and the water service bouudauy contained therein 

adopted by BGMU as the jurisdictional limits ice eflective as of the date of 

this resolution. 
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WXEREA-S, m agreed order issued by the Commonwealth of Kentucky before 

the Public Service C o d s s i o n  set forth in Case I\To 95-044 directed that Bowling Green 

Municipal Utilities (“BGM7.J”) and Warren County Water District (TJCWD”) joifitly 

create a “Joint Engineering, Planning, and Finance Committee” (“CObMITTEE”) to 

oversee and develop Ilie implementation of long i m g e  plans for tlie development and 

expansion of water and sewer service by BGMU a i d  WCWn, to include the necessary 

capital improvements needed for such service, and 

WJ3F$EAS, the Cormnittee has met aid has reconmended to the Board of 

Cornrnissioners the appIoval of a water seivice boundary as described in the attached 

resolution and map dated the 1 9 ~ ’  day of June , 2007. 

NOW, TIGREFORE, be it resolved by W C W  that the resoliition of the joint 

committee be approved by WCWn and tlie water service boundary contained flierein 

adopted by WCWD as the jurisdictional limits of water service effective as of the date of 

this resolution. 

ADOPTED this 2 6 ~  dayof June ,2007 

Henry er, Chairman of the Board 

ATTEST: 



COMMONWEALTH OF KENTIJCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CASE NO. 2009-00190 

IN THE MATTER OF: 

ROY G. COOKSEY 

V. 

BOWLING GREEN MTJNICIPAL UTILITIES BOARD’S 
MOTION TO DISMISS 

COMPLAINANT 

BOWL,TNG GREEN MUNICIPAL UTILITIES BOARD and 
WARREN COTNTY WATER DISTRICT DEFENDANTS 

Comes the defendant, Bowling Green Municipal Utilities Board (“BGMU”), by counsel, 

and liereby moves the Public Service Commission to dismiss the Verified Complaint and 

Petition filed by tlie complainant because tlie Commission lacks jurisdiction over this matter. In 

support of this motion, BGMU files contemporaneously herewith its memorandum of law. 

In the alteimtive, should the Commission determine not to grant this Motion, BGMU 

respectfully requests that it be granted additional time in which to file an answer to the Verified 

Complaint and Petition. 

This Sth day of June, 2009. 
BELL, ORR, AYERS & MOORE, P.S.C. 
P. 0. Box 738 
1010 College Street 
Bowling Green, KY 42 102-073 8 
Telephone: 270.78 1.8 1 1 1 
Facsimile: 270.78 1.9027 

Attorney for Defendant, 
Bowiiizg Green Mzzrnicipal Utilities Board 
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This is to certify that a true and 
exact copy of the foregoing has this 
day been mailed to: 

Keith M. Canvell 
ENGLJSH, LUCAS, PIUEST & OWSLEY, LLP 
I101 College Street 
P.O. Box 770 
Bowling Green, KY 42 102-0'770 
Attorrzey for Coniplainarzt, Roy G. Cooksey 

Frank Hainpton Moore, Jr. 
Cole & Moore, PSC 
921 College Street 
P. 0. Box 10240 
Bowling Green, KY 42 102-7240 
Attorrzey for- Defendant Warren County Water Distvict 

This 5'" day of June, 2009. 
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CCIMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

CASE NO. 2009-001 90 

TN THE MATTER OF: 

ROY G. COOKSEY COMPLAINANT 

V. 

MEMORANDUM IN SUPPORT OF 
BOWLING GREEN MUNICIPAL UTILITIES BOARD’S 

MOTION TO DISMISS 

BOWLING GREEN MUNICIPAL, UTILITIES BOARD arid 
WARREN COUNTY WATER DISTRICT DEFENDANTS 

Comes the defendant, Bowling Green Municipal Utilities Board (“BGMU”), by counsel, 

and in support of its motion to dismiss the Verified Cornplaint arid Petition filed against it by 

Roy G. Cooltsey (“Cooksey”), states as follows: 

INTRODUCTION 

No statute grants jurisdiction to the Public Service Commission (“PSC”) over the matters 

Cooltsey seeks to raise in his Complaint As a city-owned supplier of water and sewer services, 

BGMU is expressly exempted from the definition of a “utility,” and is rherefore generally 

exempt from PSC jurisdiction. Although the court in Simpson County Water District v. City 

of Franklin, 872 S.W.2d 460 (Ky. 1994) set forth an exception to this exemption, that exception 

is not applicable here. Cooksey’s Petition involves a complaint by a customer over the 

teuitorial boundary lines between BGM-CJ and the Warren County Water District (the 

“WCWD”), not an issue of rates or services arising out of a contract under which BGMU 
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provides a commodity or service to the -W-(?WD. Accordingiy, the Psc has no jurisdiction over 

this matter and Verified Petition and Complaint filed by the complainant should be dismissed. 

STATEMENT OF THE CASE 

In his Verified Petition and Complaint (“Complaint”), Cooksey alleges that he owns a 

large tract of land comprising approximately 101 acres. Complaint, 1 1. Cooksey complains 

that the boundary lines established by agreement between BGMU and the WCWD via the Joint 

Engineering, Planning and Finance Committee created by the two entities has resulted in part of 

his property receiving water and sewer service from the WCWD and the other portion receiving 

water and sewer service from BGMU. Complaint, f[ 3. According to Cooksey, the fact that his 

entire property does not receive water and sewer service from the single entity of his choice 

constitutes discrimination. Specifically, Cooksey alleges that the water and sewer service 

provided by B G M J  will be more costly for him, arid he therefore asserts that he is entitled to 

receive service for his entire property fioni the WCWn. Complaint, f[@j 3 , 6 .  

ARGUMENT 

The Public Service Coinmission does not have jurisdiction over the purported 

controversy alleged by Cooksey. Cooksey’s reliance upon the decision in Simpson County 

Water District v. City of Franklin, 872 S.W.2d 460 (Ky. 1994) in support of his argument that 

jurisdiction exists is misplaced. See Complaint, 11 5 .  Despite Cooksey’s attempt to characterize 

the issue in this case as arising from the provision of utility “services,” the actual issue is a 

disagreement regarding the boundary lines between the service weas  of a utility, the WCWD, 

and a non-utility, BGMTJ. Because BGMTJ is not a “utility” under KRS Chapter 278, and 

because this case is not a dispute over “services” arising from a contract between BGMU and the 

WCWD, but rather over boundary lines, the PSC does not have jurisdiction. 
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-. 
J he lrSC “is a creature of statute and has oniy such powers as have been granted to it by 

the General Assembly.” Roone County Water and Sewer Dist. v. Public Service Com’n, 949 

S.W.2d 588, 591 (Ky. 1997); see also Public Service Corn’n of Ky. v. Attorney General of 

Corn., 860 S.W.2d 296, 298 (Ky. App. 1993) (“The PSC’s powers are purely statutory.”); Public 

Service Corn’n v. Blue Grass Natural Gas Co., 197 S.W.2d 765, 767 (K.Y. 1946) (“The power 

of the Public Service Coinmission to deal with and regulate public utilities is authorized, 

controlled, and iestricted by Chapter 278.”). No statute grants the PSC the power to establish or 

change the territorial boundary lines for a cityowned provider of water and sewer services such 

as BGMIJ. 

Pursuant to KRS 278.260, the PSC has “original jurisdiction over complaints as to rates 

or seivice of aiiy utility.” KRS 278.26O( 1). (Emphasis supplied). City-owned providers of 

water and sewer service such as BGMU, however, are specifically exempted from the definition 

of a “utility” under KRS Chapter 278. According to KRS 278.010(3): 

(3) “Utility” means aiiy person except.. .a city, who owns, controls, operates, or 
manages any facility used or to be used for or in connection with: 
(d) The diverting, developing, pumping, impounding, distributing, or furnishing 
of water to or for the public, for cornpensation; [or] 
( f )  The collection, transmission, or treatment of sewage for the public, for 
compensation.. . 

(Emphasis supplied). See also City of Greenup v. Public Service Com’n, 182 S.W.3d 535, 538 

(Ky. App. 2005) (“KRS 278.010(3)(d) exempts from the definition of a utility a city which 

distributes or fimishes water to the public for compensation.”) Because BGMU is not a 

“utility,” it  is not generally subject to regulation by the PSC 

In Sirnpson County Water District v. City of Franldin, relied upon by the complainant, 

the court recognized that cities are generally exempt from regulation by the PSC, but held that a 

city “waives its exemption when it contracts with a regulated utility upon the subjects of rates 
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278.040(2), which provides as follows: 

The jurisdiction of the cornmission shall extend to all utilities in this state. The 
cornmission shall have exclusive jurisdiction over the regulation of rates and 
service of utilities, but with that exception nothing in this chapter is intended to 
limit or restrict the police jurisdiction, contract rights or powers of cities or 
political subdivisions. 

(Ernphasis supplied). Because the City of Franklin had contracted to provide water to the 

Simpson County Water District, the court held that the PSC had jurisdiction over the rates 

charged by the City to the District. Although the issue in Simpson County involved only rates, 

the court indicated that the exception to the general exemption for cities from PSC jurisdiction 

also applies to services. Simpson County, 872 S.W.2d at 462. 

The actual issue raised by Cooksey in this matter is a complaint by an individual about 

the territorial boundaries established by agreement between a utility and a city, not an issue of 

rates or service. Although the complainant attempts to characterize this matter as a “service” 

issue, and thus rely upon the coui-t’s opinion iii Simpson County, issues regarding the boundary 

lines between service areas for a utility and a non-utility do not constitute “service” issues as 

such term is used in the court’s opinion or in KRS 278.040(2). Commenting on the application 

of the “exception to the exemption” for services, the court in Simpson County stated that “the 

service regulation over which the Commission was given jurisdiction refers clearly to the 

quantity and quality of the commodity fiirnished as contracted for ...” Id. at 464. (Emphasis 

supplied). In KRS 278.010(13), “service” is defined as follows: 

“Service” includes any practice or requirement in any way relating to the service 
of any utility, including the voltage of electricity, the heat units and pressure of 
gas, the purity, pressure, and quantity of water, and in general the quality, 
quantity, and pressure of any conmodity or product used or to be used for or in 
connection with the business of any utility.. . 
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38 (K.y. 1943), opined that “the legislature only intended for the word ‘service’ to apply to and 

comprehend ‘quality’ and ‘quantity’ of the product to be served.. .” Id. at 41; see also Peoples 

Gas Co. of Ky. v. City of Rarbourville, 165 S.W.2d 567, 571 (Ky. 1942) (The regulation of 

service “clearly refers to the quantity and quality of the commodity fiirnished.. .”). In this case, 

the complaint does not refer to the quantity or quality of a commodity provided to a utility by a 

city, but rather objects to which of two entities provides such commodity directly to a consumer. 

Because the “legislature has conferred upon cities an exemption froin the PSC’s power to 

regulate local utilities in every area except as to rates and services,” the PSC has no jurisdiction 

over the boundary lines of the territory in which BGMU operates. Sirnpson County, 872 

S.W.2d at 462. 

Even if Cooltsey’s allegations could constitute a “service” issue, which is denied, the 

PSC would still have no jurisdiction over this case, because the issue raised in the complaint 

does not arise out of a contract between a non-regulated municipality for the provision of a 

commodity or other service to a regulated utility. Citing to the Sirnpson County opinion, the 

court in City of Greenup v. Public Service Com’n, 182 S.W.3d 535 (Ky. App. 2005) 

recognized that as “a municipal water system, [the City ofl Greenup’s water system is not, in the 

absence of a contract to provide utility services to a regulated utility.. . sub,ject to regulation by 

the PSC.” Id. at 536. (Emphasis supplied). According to the Court: 

[Tlhe PSC does not have jurisdiction over utility services furnished by a 
municipality except to the extent that those services are rendered pursuant to a 
_____ contract with a utility which is regulated by the PSC. In such cases the 
iiiunicipality, in the matters covered under the contract, is subject to the 
jurisdiction of the PSC. 
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the court, was not simply whether the PSC has jurisdiction over the rates and services provided 

by cities under any circumstances, but “whether, under the act, a city waives its exemption from 

PSC regulation by contractin,q to supply a commodity to a PSC-regulated entity.” Sirnpson 

County, 872 S.W.2d at 462. In its analysis of this issue, the court distinguished cases involving 

the rates charged for water service by a municipality to its individual customers, noting that such 

cases were inapplicable because “the inunicipality was not selling water to a PSC-regulated 

entity.” Id. at 464, Thus, under Kentucky law, the PSC only has jurisdiction over services 

provided by a city to the extent that those services are provided pursuant to a contract under 

which the city supplies a coniiiiodity to a PSC-regulated utility. 

As set forth above, the complaint does not raise issues of rates or services arising from a 

contract by a non-utility to supply a conirnodity to a PSC-regulated utility. Instead, the 

complainant seeks to have the PSC alter the boundary lines between the territory of a utility, 

WCWn, and a non-utility, BGMU. Specifically, Cooksey objects that a portion of his property 

falls within the territorial boundaries of BGMIJ, within which BGMIJ directly provides water 

and sewer services to its customers (as opposed to supplying water or any other comnodity to a 

PSC-regulated entity pursuant to a contract). hi Sirnpson County, the court explicitly 

distinguished cases involving issues of territorial boundary lines from the issue of jurisdiction 

over rates and services in the context a contract for a city to supply a commodity to a PSC- 

regulated entity. Specifically, the court distinguished the case of City of Georgetown v. Public 

Service Com’n, 516 S.W.2d 842 (Ky. 1974), wherein “the parties were engaged in a dispute of 

territorial jurisdiction, between a private utility and a city utility,” noting that the “rates and 

service exception had no relationship to” such issues. Simpson County, 872 S.W.2d at 464. As 
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between a PSC-regulated utility and a municipal provider of water and sewer services, which has 

“no relationship” to the rates arid service exception at issue in Simpson County. Id. 

In City of Georgetown v. Public Service Com’n, the court held that the PSC did not 

have jurisdiction to resolve a territorial dispute between a city-owned water supply system and a 

privately owned water supplier. City of Georgetown, 516 S.W.2d at 845. Additionally, in In 

the Matter of: City of Hawesville v. East Daviess County Water Association, Inc., 2004 WL, 

2039467 (Ky. P.S.C. 2004) (Slip Copy), this Conmission concluded that it had no jurisdiction 

over a territorial dispute between a municipal service provider and a public utility. According to 

this Commission: 

Hawesville presents no issue related to East Daviess’s rates or service. Its 
requested relief is a Commission directive prohibiting East Daviess from 
extending water service into areas that Hawesville presently serves. 

Nothing within KRS Chapter 278 authorizes this Commission to establish or 
enforce exclusive service territories for water utilities. See Kentucky Utilities Co. 
v. Pub. Serv. Com’n, Ky., 390 S.W.2d 168, 175 (1965) (stating that existing 
utilities do not “have any right to be free of competition.”). Kentucky-American 
Water Co., Case No. 91-359 (Ky. P.S.C. Apr. 17, 1992); Mountain Utilities, 
Inc. v. Equitable Gas Co,, Case No. 91-316 (Ky. P.S.C. Apr. 6, 1992). Cf: Re 
Flowing Wells, Inc., 180 PIA3 4th 117 (Tnd. URC 1997). Neither KRS Chapter 
96, which governs the operation and governance of municipal utilities, nor KRS 
Chapter 273, which governs water associations, conveys such authority to the 
Commission. 

The Cornmission lacks any legal authority to resolve territory disputes that arise 
between municipal water utilities and public water utilities. City of Georgetown, 
Kentucky v. Pub. Serv. Com’n, Ky., 516 S.W.2d 842, 845 (1974) (“While it 
may be desirable that the Public Service Commission iesolve this type dispute 
because of its expertise in this area, this is of legislative, not judicial, concern, and 
we feel compelled to follow the clear language of KRS 278.010(3).”). See also 
City of Lawrenceburg, Ky. v. South Anderson Water District, Case No. 1996- 
00256 (Ky. P.S.C. Jun. 11, 1998). 
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TT,n..- 1 1  ia. Aithough no aciuai dispute exists between BGiviTu’ and the WLWU as to the appropriate 

territorial boundary lines between the two, the relief requested by the complainant in this matter 

is the same as that sought by Hawesville in the case above. Here, an individual consumer 

requests that the PSC issue a directive regarding the boundary between the service territory of a 

municipal service provider and that of a public utility, an issue over which the PSC has explicitly 

held that it “lacks any legal authority.” Id. Because BGMU is not a “utility” and is therefore 

generally exempted froin PSC regulation, the exception to the exemption set forth in Simpson 

County does not apply. The PSC has no .jurisdiction over disputes regarding service territory, 

and therefore the PSC has no jurisdiction over this matter. See Id.; City of Georgetown v. 

Public Service Com’n. 

CONCLUSION 

B G M J  is expressly exempted from the definition of a “utility,” and is therefore generally 

exempt from the jurisdiction of the Public Service Commission. The exception to this 

exemption set forth in Simpson County Water District v. City of Franklin, 872 S.W.2d 460 

(Ky. 1994) is not applicable in this case. This case involves a complaint by a customer about the 

territorial boundary lines between BGMIJ and the WCWD, not an issue of rates or services 

arising out of a contract under which RGMU provides a comrriodity to the WCWD. 

Accordingly, the PSC has no jurisdiction over this matter and Verified Petition and Complaint 

filed by the complainant should be dismissed 

hi the alternative, should the PSC determine that it does have jurisdiction over this 

matter, BGMU respectfully requests that it be granted additional time in which to file an answer 

to the Verified Complaint and Petition. 
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This 5“’ day of June, 2009. 

BELL,, ORR, AYERS & MOORE, P.S.C. 
P. 0. Box 738 
1010 College Street 
Bowlirig Green, KY 42102-0738 
Telephone: 270.781.81 11 
Facsimile: 270.781.9027 

Attorney for Defeizdaiit, 
Bowliiig Green Muiricipal Utilities Board 

This is to certify that a true arid 
exact copy of the foregoing has this 
day been mailed to: 

Keith M. Carwell 
ENGL,ISH, LTJCAS, PIXIEST & OWSLEY, LLP 
1 101 College Street 
P.O. Box 770 
Bowling Green, KY 42 102-0770 
Attorizey for Coniplairzant, Roy G. Coohey 

Frank Hampton Moore, Jr. 
Cole & Moore, PSC 
92 1 College Street 
P. 0. Box 10240 
Bowling Green, KY 42102-7240 
Attorney for Defendant Warren County Water District 

This St” day of June, 2009. 

Bowling Green Municipal Utilities Board 
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C(??vfhfC?TA7EALLT;L31 OF !<E?JTUCT<Y 
BEFORE THE PUBL,IC SERVICE COMMISSION 

CASE NO. 2009-00190 

ROY G. COOICSEY, M.D. 

V. 

BOWLING GREEN MIJNICPAL, UTILITIES BOARD 
AND W W N  COUNTY WATER DISTRICT 

PLAINTIFF 

DEFENDANTS 

PLAINTIFF’S RESPONSE TO DEFENDANT, 
BOWLING GREEN MUNICIPAL UTILITIES BOARD’S, 

MOTION TO DISMISS 

Comes the Plaintiff, Roy G. Cooltsey, M.D. (“Cooltsey”), by counsel, and lor his 

response to the Defendant, Bowling Green Municipal Utilities Board’s (“BGMU”), Motion to 

Dismiss, states that same should be denied as the PSC clearly does have jurisdiction over this 

matter pursuant to KRS 278.040(2), KRS 278.200 and other applicable Kentucky law In 

support of Cooltsey’s position, he states as follows: 

STATEMENT OF THE FACTS 

Dr. Roy Cooltsey (“Plaintiff”) owns a fann of approximately 101 acres (the 

“Faiin”), and has owned the Faiiii since 1975. The Farm is located on Lovers Lane in Bowling 

Green, Kentucky. The Fanii is outside of the corporate city limits of Bowling Green 

For rnany years Plaintiff received all his water service on the Farm from the 

Warren County Water District (“WCWD”). Even to this day, Plaintiff gets water only froin 

WCWD. The same can be said for sewer service as well. WCWD has been, in  the past, the sole 

provider of sewer service to Plaintiff A 12-inch WCWD sewer line, as well as a inanhole, is 



currently located on the Farm There is cui-rently no water or sewer service to the Farm; and, in 

fact, the nearest BGMU sewer line is inore than 1,700 feet from the Farni. 

PlaintifF's t ems  of service were changed abruptly in 2006. On August 14, 2006 

the BGMU board of directors adopted a resolutioii modifying the bouiidaries for sewer provision 

between BGMU and WCWD. On August 29, 2006, the WCWn board of directors adopted a 

reciprocal resolution, agreeing with BGMU as to the new boundaries for sewer service between 

the two companies. As per this agreement, both companies would only provide sewer service 

within their new respective jurisdictions. 

The following year, both companies adopted further resolutions agreeing on 

clianges in the water service boundaries. On J ~ l y  9, 2007, the BGMlJ board adopted a resolution 

changing the water service boundaries. Again, WCWn adopted a similar provision on June 26, 

2007. Both coinpanies agreed on only providing water to their new respective jurisdictions. 

These actions constitute a contract between BGMU and WCWD which affects both rates and 

sei-vices provided to the Plaintiff. 

The effect of these agreenients was that Plaintiffs Farm was split into two pieces 

by the new boundaries. The back 70 acres of Plaintiffs property is now in BGMU's district 

even though BGMlJ 1x1s never provided service to this property--nor is BGMU in the better 

position to do so. When Plaintiff was aware that he would have to go to BGMU for water and 

sewer service and the cost of obtaining both sewer and water service €?om BGMU was going to 

exceed $500,000 while WCWD's water and sewer lines are cui-rently located on his Faim, 

Plaintiff filed this complaint. 



ARGUMENT AND AUTHORITIES 

I. The Apreemelmt between BGMU and WCWR Waives BGMU’s 
Exernt>tion to PSC Jurisdiction. 

The resolutions adopted by BGMU and WCWD constitute agreements between 

the two utilities on who, and how, sewer and water services are to be provided to certain areas. 

The agi eenient changes who provides the services to Plaintiff and, therefore, also changes the 

1 ates charged to Plaintiff. As a result of BGMU entering into these contractual arrangements 

with WCWn (a PSC regulated utility) which affect both rates and services, RGMU has waived 

its exemption to Public Sei-vice Commission (“PSC”’) jurisdiction. Therefole, the PSC has 

jurisdiction to hear this claim. 

The PSC is a statutorily created entity under the provisions of IUZS Chapter 278 

and as such is limited to the powers and jurisdiction granted it by statute. See Boom Coziuty 

Wuter v. Public Service COIIZ’IZ, Ky., 949 S.W.2d 588, 590 (1997). IUZS 278.040(2) specifically 

grants the PSC with exclusive jurisdiction over rates and services of utilities. It provides: 

The jurisdiction of the commission shall extend to all utilities in 
this state. The coininission shall have exclusive iurisdiction over 
tlie regulation of rates and service of utilities, hut with that 
exception nothing in this chapter is intended to limit or restrict the 
police jurisdiction, contract rights or powers of cities or political 
subdivisions, (Emphasis supplied). 

BGMU argues that KRS 278.010(3) exempts it as a city-operated water and sewage provider 

from the definition of a utility. That exemption was waived, however, when BGMIJ entered inlo 

a contract with WCWD which specifically relates to the respective sei-vices which would be 

provided by each. As a result of this action on behaIf of RGMU and WCWD, RGNiU is clearly 

subject to the jurisdiction o f  the PSC as it relates to this matter 
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The Legislature provided a nieaiis by which a PSC may govern celrtain actions by 

a city operated utility. ISRS 278.200 provides that when a city contracts with a PSC regulated 

utility regarding rates or the provision of service, tlie city loses its exemption to the extent of 

what is in the agreement. More specifically, ICRS 278.200 states: 

The commission may, under the provisions of this chapter, 
originate, establish, change, promulgate and enforce any rate or 
service standard of any utility that has been or may be fixed by any 
contract, franchise or agreement between the utility and any city, 
and all rights, privileges and obligations arising out of any such 
contract, fiancliise or agreement, regulating any s w h  rate or 
service standard, shall be subiect to the iurisdiction and supervision 
of the commission, but no such rate or sewice standard shall be 
changed, nor any contract, franchise 01- agreement affecting it 
abrogated or changed, until a hearing has been had before the 
commission in the maimer prescribed in this chapter. (Emphasis 
supplied). 

Since tlie City is not a utility, if ISRS 278.040(2) stopped at the end of its first 

sentence, its impact would be obvious. However, tlie following sentence of KRS 278.040(2) 

must also be noted. “The coniinission shall have exclusive jurisdiction over the regulation of 

rates and service of utilities, but with that exception nothing in this chapter is intended to limit or 

restrict tlie police jurisdiction, contract rights or powers of cities or political subdivisions ” 

(Emphasis supplied). ICRS 278.200 specifically is designed to address those instances where a 

contract has been made between a utility and a city. It provides that where a city and a utility 

enter into a contract, the teiins of which include provisions for rates and services, then by so 

coiitracting the city gives up its exemption for PSC regulation and renders itself subject to 

regulation by tlie PSC. Clearly, 133s 278 200, read together with KRS 278 040(2,), creates what 

has been called a “rates and services’’ exception to a city’s exemption from PSC regulation. 

The IGmtucky Supreme Court interpreted this statute in the case of Simzpson 

Coziizty Water Dist. v. Franklin, Ky., 872 S.W 2d 460 (1994). In that case, the Court held that 

4 



when a m~micipal utility contracts over rates or services with a PSC regulated utility, that the 

inunicipal utility waives its exernption fi-oin PSC jurisdiction. Siiszpsoiz Cozmty Wafer. Dist. v. 

FrarzJclirz at 462. In that case, the City of Frailltlin had contracted with the Siinpson County 

Water District to provide water to the county. The Court held that the PSC had jurisdiction over 

the rates being charged to the county because the city had waived its exemption by entering into 

the agreement. && at 463. 

While the Sirrzpsorz COUJI~JJ Water Dist. case dealt with a rate contract between 

the two utility companies, it did not limit its holding to only those types of agreements. @. at 

462. Nothing in the case specifically limits the court’s holding to situations of contracts for 

seivice between municipal utilities and PSC regulated utilities, as BGMU argues. The Court 

merely states that the primary issue in that case was whether, “ a city waives its exemption 

from PSC regulation by contracting to supply a commodity to a PSC-regulated utility.” Id. at 

462. The Court clearly states the mle that, “The statute has but one meaning-the City waives its 

exemption when it contracts with a regulated utility upon the subjects of rates and ser+ice.” 

“In summary, the PSC does not have jurisdiction over utility seivices furnished by 

a inunicipality excep to lhe extent that those seivices m e  i,eiiclei-edIrltii,stiaiit to a conti-act with a 

utility which is regulated by the PSC.” City of Greenrip v. Public Service Coni ‘it, Ky.App., 182 

S.W.3d 5 3 5 ,  538  (2005). (Emphasis supplied). BGMU is clearly subject to the jurisdiction of 

the PSC under this mle. RCMU entered into an agreement with WCWD. The two utilities 

agreed on how to divide LIP the customers by redefining their. service boundaries. The two 

conipanies changed who they provided service to, and in that respect changed the rates that soine 

individiials were going to have to pay. The agreement goes to the vciy natuie of, as well as the 

extent of, the services provided by the utilities. 
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L‘ Defendant RG-MLT tries to argue that this agreement was not about a service”. 

However, clearly, changing the boundaries of service alters tlie service itself. Just as in the 

Simpson Cozuzty JYnter Dist. case, BGMU and WCWD’s adoption of an agreement directly 

related to the rates charged to customers, as well as the type of service they would be piivy to. 

The Court held in that case, “The City’s unilateral adoption of the two water-rate ordinances 

doubled the water charge and, in no uncertain tenns, was an act that directly related to tlie rate 

charged by the water district.” Also, just as in Sinzpson Cozmty Water Dist., the agreement 

between BGMTJ and WCWD related to the service provided by WCWD as, in that case, it was 

held that “The City’s declaration to hold the parties’ contracts null and void constitutes a practice 

relating to the service o f  the water district.” 

Not to inention that the agreement clearly affects the “quantity” of tlie watei- 

provided.. “Our interpretation of that language is, that the legislature oiily intended for the word 

“seivice” to apply to and comprehend “quality” arid “quantity” of the product to be served.. .” 

Benzinger v. Union Light, Heat 8 Poiver Co., 170 S.W.2d 38, 41 (I<.y.App. 1943). CIianging 

the respective jurisdictions of the two utilities clearly would affect the quantity of tlie water they 

would provide. WCWn might provide less water to customers now, it might provide more. In 

fact, it is providing less water now to at least one customer, the Plaintiff. 

Cooksey is 110 longer able to provide water to the back 70 acres of the Fann at the 

rate he previously paid or, for that matter, any conunei-cially reasonable rate. He is no longer 

able to 1111 a water line from the front portion of his Farm to the rear. FIe is unable to provide 

sewer service to the barn located 011 the rear o f  the Farm without nirlniiig a BGMU sewer line a 

distance in excess of 1,700 feet at a cost in excess o f  $500,000 across property where IIO 

easement presently exists. This, wliile at the same time, a WCWD sewer line is located on tlie 
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Faiiii. The agreement entered into between RGMU and WCWD clearly affects both the rates 

and services provided to Cooltsey 

Since the agreement between BGlClU and WCWD is a clearly dealing with tlie 

services offered to customers, BGMTJ has waived its exemption and the PSC has jurisdiction 

over it. 

11. Plaintiff‘s Claim is not about the Territorial Lines, but about the 
Discrimination Caused by the BGMU and WCWD Agreement. 

BGMU argues in its motion to dismiss that Plaintiffs claim is only over the 

territorial boundaries of BGMU and WCWD; and that in Sirizpson County Wafer Bist. the court 

specifically distinguished cases of that nature. Motion to Dismiss, 51 7. BGMU is correct in that 

the rates and services exception does not apply to cases where, “The parties were engaged in a 

dispute of territorial jurisdiction, between a private utility and a city utility ...” Siiizpsoiz Cozriitjl 

JYnter Dist. v. Frarzklirt at 464. However, the current case is not one of that nature. Tlie dispute 

here is between a custonzer of a utility about tlie agreement for new territorial jurisdiction 

between two utilities which affects both rates and services. 

In City of Georgetown v. Piiblic Service Contnzission, Icy., 51 6 S.W.2d 842, 

844 (1974), the dispute involved was between a municipal utility operated by the City of 

Georgetown, and the Kentucky American Water Company. The Kentucky American Water 

Company was complaining about Georgetown extending its lines into American Water’s 

jurisdiction. In City of Harvesville v. East Daviess Corrrzty Water Ass‘iz, Iizc., 2004 WL 

2039467 (Icy. P.S.C 2004), another case cited by BGMU in its motion, tlie dispute was between 

the City of Flawesville and the East Daviess County Water Association. Tlie City of I-lawesville 

was complaining about tlie East Daviess County Water Association moving inlo its jurisdiction 
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Neither of these cases involved a customer of either utility complaining about their service or the 

rates they have to pay. 

Clearly, the facts in those cases are distinguislied from the facts in this case. The 

issue before the PSC here is not about a municipal utility and a regulated utility arguing over 

teiiitory. lii fact, BGMlJ and WCWD have agreed on their respective territories. The cui-rent 

dispute is between two utilities and a customer. Plaintiff’s action pending before the PSC 

specifically concerns the change in services which he is entitled to receive from the respective 

utilities because of their contractual arrangement as well as the rates lie will have to pay. For this 

reason, City of Georgetoiviz v, Piihlic Service Coiiiiiiissioiz, and Haruesville v. East Dnviess 

Coziizty Water Ass‘iz, Iizc. are not analogous and the PSC has jurisdiction over tlie complaint. 

I11 The PSC was DesiEned Specifically for Cases of this Nature. 

This is a case that the PSC was designed for. “The manifest purpose of tlie Public 

Service Commission is to require and insure fair and unifoiin rates, prevent unjust 

discriminatioii, arid prevent ruinous competition.” Sirizpsoiz Couizfy Water Dist. v. Fraizkliri at 

464; citing City of Olive Hill v. Piihlic Service Commissioiz, 305 Icy. 249, 203 S.W.2d 68 

(1947). The L,egislature gave the PSC exclusive jurisdiction over issues concerning rates and 

services rendered by regulated utilities. ICRS 278.040 (2). Why would tlie Legislature @ant the 

PSC tlie ability to hear these cases unless it was to protect customers? 

lii this case some customers were going to be subject to the same conditions and 

rates; others were going to have to change companies. This may have been a good change for 

some, but for others it may have been a liorrible change. In Plaintiff‘s case the change was of the 

latter type. It subjected him to mi.1~11 higher service rates for a piece of property he has owned 
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for over 25 years. No one else on his street is subjected to the same treatment. This is clearly 

tlie type of discrimination the PSC was designed to protect against 

CONCL,USION 

BGMU is clearly subject to the jurisdiction of  the PSC in this case. BGMTJ 

voluntarily entered into an agreement with WCWD that directly affected the rates and services 

provided by each utility. Therefore, BGMU lias waived its exemption from PSC jurisdiction 

Also, this case is not about a territory dispute between a PSC regulated entity and a municipal 

utility. This dispute is between a customer and utility coinpanies. Finally, the policy behind 

creation of  the PSC was to protect from discrimination i n  rates and services provided The 

agreement between BGMU and WCWn creates just that discrimination. Therefore, i t  would 

fi-ustrate the purpose of the PSC if jurisdiction was not allowed in cases such as this. That is why 

the Legislature granted sole jurisdiction over rates and services to the PSC. For the 

aforementioned reasons, BGMU is subject to the regulation of the PSC to the extent that the 

regulation relates to tlie agreement between BGMU and WCWD. 

WHEREFORE, Plaintiff, Roy G. Cooksey, M.D , requests that this Court enter 

an order ovei-ruling Defendant, Bowling Green Municipal TJtilities, motion to dismiss, and for 

such other and further relief as this Court deems just and appropriate 

ENGLISH, LUCAS, PRIEST & OWSLEY, L.LP 
1101 College Street, P.O. Box 770 
Bowling Green, KY 42 102-0770 
Telephone: (270) 781-6500 
Facsimile: (270) 782-7782 
E-mail: keith@,elpolaw.coin 
Attorneys for Plaintiff, 
Roy G Cooltsey, M.D. 

/ 

BY I 
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CERTIFICATE OF SERVICE 

This is to certify tliat a tiue and coi-rect copy of the foregoing PLAINTIFF’S 
RESPONSE TO DEFENDANT, BOWLING GREEN MUNICIPAL, UTILITIES 
BOARD’S, rvlOTiON TO DiSMlSS was this date placed in the U. S. Mail addressed to: 

Timothy L. Edelen 
BEL,L, O m ,  AYERS & MOORE, P S.C. 
P.O. Box 738 
1010 College Street 
Bowliiig Green, KY 42 102-0738 
Coziiisel for the Defendant, Bowling Green h/(linicipal Utilities Boaid 

Frank Hainpton Moore, Jr. 
COLE & MOORE, PSC 
921 College Street 
P.O. Box 10240 
Bowling Green, KY 42 102-7240 
Counsel for the Defewiaizt, Warr-eiz County Water District 

This 15 June 2009. 

837354-2 
KEITH M. CARWELL 
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c OT”f?VfO?Y”v‘E AL,TE 6% K@?U’T:JcK‘. 
BEFORE THE PUBL,IC SERVICE COMMISSION 

CASE NO. 2OO9-00190 

IN THE MATTER OF: 

ROY G. COOKSEY COMPLkIisJkNT 

V. 

BOWLING GREEN MUNICIPAL, IJTILITIES BOARD’S 
REPLY TO PLAINTIFF’S RESPONSE TO 

MOTION TO DISMISS 

BOWLING GREEN MUNICIPAL UTILITIES BOARD and 
W W N  COUNTY WATER DISTRICT DEFENDANTS 

Comes the defendant, Bowling Green Municipal Utilities Board (“BGMU”), by counsel, 

and for its Reply to the plaintiffs Response (“Response”) to BGMU’s Motion to Dismiss tlie 

Verified Complaint and Petition, states as follows: 

’ 

As previously set forth in BGMU’s Memorandum in Support of its Motion to Dismiss 

(“Memorandum”), BGMU is expressly exempted from the definition of a “utility,” and is 

therefore generally exempt from the jurisdiction of the Public Service Coinmission. The 

exception to this exemption set forth in Simpson County Water District v. City of Franklin, 

872 S.W.2d 460 (Ky. 1994) is not applicable in this case, as this does not involve a contract 

between BGMU and a PSC-regulated utility regarding rates or service. Instead, Cooksey 

disputes tlie territorial boundary lines between the service areas of a municipal entity, BGMU, 

and a utility, the Warren County Water District (“WCWD”), an issue which has been explicitly 

held not to be within the jurisdiction of the PSC. Accordingly, the PSC has no jurisdiction over 

this matter and Verified Petition and Complaint filed by the complainant should be dismissed, 



As previously set forth in BGMU’s Memorandum, as a city-owned supplier of water and 

sewer services, BGMU is expressly exempted from the definition of a “utility,” and is therefore 

generally exempt fioni PSC jurisdiction. See KRS 278.260, KRS 278 OlO(3) .  Although the 

court in Simpson County Water District v. City of Franklin, 872 S.W.2d 460, 462 (Ky. 1994) 

recognized that a city can waive its exemption when it contracts with a regulated utility “upon 

the subject of rates and service,” this “rates and service” exception does not apply to complaints 

over territorial boundaries. In fact, the court in Simpson County explicitly recognized that the 

“rates and service exception had no relationship to” territorial boundary line issues. Id. at 464. 

hi  attempting to characterize the boundary line issue as a “service” issue, the complainant 

argues that because WCWD and BGMU established the territorial boundary lines between the 

two of them by agreement, then this agreement waives BGMU’s exemption fioin PSC 

jurisdiction. This argument is without merit. Although it has been held that the exemption from 

PSC jurisdiction may be waived when a inuiiicipal non-utility contracts with a PSC-regulated 

utility upon the subject of rates or service, an agreement as to the boundary lines of service areas 

is not such a contract. The provision of water and sewer services by BGM‘IJ to the customers 

within its agreed upon territory does not constitute “services [that] are rendered pursuant to a 

contract with a utility which is regulated by the PSC.” City of Greenup v. Public Service 

Com’n, 182 S.W.3d 5.35 (Ky. App. 200.5). These are simply seivices provided directly by 

BGMU to its own customers, over which the PSC has 110 jurisdiction. As previously set forth in 

BGMU’s Memorandum, both Kentucky’s highest court and the PSC itself have held that the 

PSC bas no ju~isdiction to resolve territory disputes that aiise between municipal water utilities 

and PSC-regulated utilities. City of Georgetown v. Public Service Com’n, 516 S.W.2d 842 
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5ji. 19741, In the Pihiiei- of; City Uf Eiiwewiiie v.  East Dsviess County ‘fiater Association, 

Inc., 2004 WL 2039467 (Ky. P S.C. 2004) (Slip Copy). If the complainant’s argument were to 

be accepted, the result would be a holding by the PSC that, although it has no jurisdiction under 

Kentucky law over boundary line disputes between PSC-regulated utilities and non-utilities such 

as BGMU, it does have jurisdiction to alter territorial boundary line agreements between two 

such entities. No authority supports such an inconsistent result. If boundary line disputes are 

not rates or service issues under Kentucky law that would trigger PSC jurisdiction over a non- 

utility, then neither are boundary line agreements. 

The coinplainant’s argument that liis objection to the agreement between WCWD and 

BGMU as to their territorial boundary lines is actually a rates and services issue is likewise 

without merit. One need only look to the relief requested by the complainant in order to 

establish that the core issue in this case is the location of the territorial boundary lines between 

WCWD and BGMU. In his Complaint, Cooksey seeks to have the PSC “require WCWD and 

BGMJ to adjust their service area boundaries” so that his faim falls only within WCWD 

territory and not within BGMU territory. He does not request that the PSC make any order with 

regard to the actual rates or seivices offered by either WCW-D or BGMTJ, but simply seeks to 

change the territorial boundary lines between the two. Accordingly, despite Cooksey’s 

arguments to the contrary, this case involves a complaint by a customer about the teriitorial 

boundary lines between a PSC regulated entity and a non-PSC regulated entity, not an issue of 

rates or services arising out of a contract. 

Although the complainant attempts to characterize the issue in this case as a service issue 

by asserting that “changing the boundaries of service alters the service itself,” this argument is 

flawed for several reasons. The first is that, as previously set foi-th, disputes over the location of 
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a boundary line between the service area of a utility and the service area of a non-utility have 

previously been held by both Kentucky courts and the PSC itself not to be subject to PSC 

jurisdiction, indicating that boundary changes do not raise the type of “service” issues that 

would waive a non-utility’s exemption from PSC juIisdiction. See, e.g., City of Georgetown v. 

Public Service Com’n, 516 S.W.2d 842 (Ky. 1974); In the Matter of: City of Hawesville v. 

East Daviess County Water Association, Inc., 2004 WL 2039467 (Ky. P.S.C. 2004) (Slip 

Copy). The second reason is that no actual “changing” of the service area boundaries has 

occurred. 

In attempting to characterize the issue in this case as a “service” issue, as opposed to a 

boundary line issue, Cooksey makes multiple erroneous assertions of fact. One such assertion is 

that reciprocal resolutions by BGMU and WCWD adopted in 2006 created “new” sewer service 

boundaries, and that further resolutions in 2007 created “iiew” water service boundaries. 

Cooksey claims that these “new” boundaries caused his farm to no longer be completely served 

by WCWn, and to instead be partially served by BGMU. See Response, p. 2. 

In reality, the boundary line for water service had been established in the 1970s. That 

water boundary line is 1,000 feet off Lovers Lane. The front poi-tion of Cooksey’s farm 

therefore was supplied with water by the WCWD. The back 70 acres of Coolcsey’s farm has 

always been considered part of BGMU’s water service area. It is contiguous with BGMU’s 

existing water service area. In fact, at the L,overs Lane Soccer Complex, and iii particular at the 

maintenance building at the rear of that property (see Cooksey’s Exhibit A to his Complaint), 

BGMIJ has installed an 8 inch waterline, directly adjacent to Cooksey’s property in question. 

Therefore, water service is readily available by BGMU at the back 70 acre portion of Cooksey’s 

farm. No resolutions in either 2006 or 2007 “changed” the water service area For Cooksey’s 
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pdml. Tile 2007 i.esoliiiioii that Ccjcjkseji E ~ E  to st p“ge 2 cifhis R e ~ p ~ i i ~ e  adopted i i i~efj;  

to clean up the water service boundary map in other areas. Cooksey’s farm was not affected. 

The Lovers Lane area in which Cooksey’s fami is situated had previously been unserved 

for sewer, by any utility. Cooksey therefore, as of that time, was not a customer of either 

BGMU or WCWD for sewer. BGMU and WCWD established a sewer boundary line by 

resolutions in 2006, and set that sewer boundary line along the same line as the water service 

boundary line at Cooksey’s farm. The sewer boundary line was set between and among BGMU 

and WCWD after extensive engineering studies which took into consideration capacities of 

BGMU’s sewer system and topography in the area.’ It was determined that the back 70 acres 

should remain part of BGMU’s service area. 

Therefore, the resolutions adopted in 2006 did not have the effect of “changing” the back 

70 acres of the Cooksey property froin being a WCWD customer to a BGMU customer. For the 

back 70 acres, Cooksey had never been a WCWD sewer customer. The back 70 acres of 

Cooksey’s farm had never been part of WCWD’s sewer service area. 

Accordingly, Cooksey’s claim that these “agreements” or resolutions split his farm “into 

two pieces by the new boundaries,” is false. Not only is there no merit to Cooksey’s argument 

that the issue in this case is somehow a “service” issue and not a boundary line issue because 

“modifications” in the boundary lines between WCWD and BGMU affect service to his 

property, but this argument is not factually based. Moreover, Cooksey’s argument that no water 

service from BGMU is available for the back portion oE his farm is also false, as there is an eight 

inch water main located at the maintenance barn at the Lovers L,ane Soccer Complex, which is 

adjacent to Cooksey’s back 70 acres. (See Exhibit A to Cooksey Complaint). Even if the 

factual allegations in Cooksey’s Complaint and Response were true, which is denied, the core 

As the PSC is fully aware, BGMU treats all sewage received from WCWD I 
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as evidenced by the relief sought in the Complaint. 

Additionally, whether a customer’s property falls within the boundaries of WCWD or 

BGMU does not create a “quantity” issue with regard to the water provided to that customer. 

Despite the fact that Cooksey may be receiving “less” water from W C - W  and more water from 

BGMTJ than he would prefer, due to the location of the territorial boundary lines between the 

two entities, he has made no credible allegations that he is unable to receive an acceptable 

quantity of water overall. Response, p. 6. As stated, BGMU has an 8 inch waterline available to 

serve the back 70 acres of Cooksey’s property. The fact that an individual customer does not get 

to choose which of two possible entities provides his water service is not an issue of “quantity” 

of the water provided so as to constitutes a “service” issue, but is simply an issue of which of 

two entities provides the water.* Accordingly, the complainant has asserted no actual issue as to 

“quantity” and/or “service.” Instead, the complainant requests that the PSC issue a directive 

regarding the boundary between the service territory of a municipal service provider and that of 

a public utility, an issue over which the PSC has explicitly held that it “lacks any legal 

authority.” In the Matter o f  City of Hawesville v. East Daviess County Water Association, 

Inc., 2004 MrL 2039467 (Ky. P.S.C. 2004) (Slip Copy). 

TI. The fact that a customer, not a service provider, raises a territorial boundary 
issue, does not create iurisdiction with the PSC. 

The complainant’s argument that the allegations in his Complaint do not create a 

boundary line issue, but rather an issue of “discrimination,” is without merit and does not create 

jurisdiction with the PSC. See Response, p. 7. The fact that it is a customer (in this case 

’ It is unclear why Cooksey would request WCWn to serve water to the back 70 acre portion of his farm WCWD 
buys its water from BGWJ, and if WCWD were to serve Cooksey with water for the back 70 acres, Cooksey would 
be paying a higher rate for that water. 
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territorial boundary line between a utility and a non-utility does not change the nature o€ the 

dispute. As set forth above, if the PSC has no jurisdiction over territorial disputes between a 

utility and a rion-utility, then the PSC likewise has no jurisdiction to alter the territorial lines 

between the two simply because such lilies were established by agreement, and BGMU’s 

customer now coinplains of it. Moreover, the complainant has cited no authority whatsoever for 

the proposition that the PSC could somehow acquire jurisdiction to alter the territorial 

boundaries between such entities simply because the party disputing the boundaries is a 

customer, rather than one of the entities. 

111. The PSC was not “designed” to allow individual customers to choose whether 
to receive water and sewer service from a regulated utility or a non-regulated 
municipal entity. 

Contrary to the plaintiffs allegations, this case does not involve “fair and unifoiin rates,” 

“unjust discriininatioii,” or “ruinous competition.” This case involves a 

customer (BGMTJ’s customer), Cooksey, who wishes to receive service on a particular part of 

his property from one service provider instead of the other, regardless of the established 

territorial boundary lines between the two providers, premised on extensive engineering and 

study. Following Cooksey’s logic, all customers would be entitled to choose the provider of 

their water arid sewer services, regardless of the established territorial service boundaries for the 

particular provider, and the reasons for establishing those boundaries. Additionally, as set forth 

above, no actual “change” in the water or sewer boundary lines took place in 2006 or 2007. 

Because Cooksey never received sewer or water service on the back portion of his fann from 

WCWD, his argument that the “change” in the territorial boundaries is somehow discriminatory 

is without merit. Accordingly, allowing individual customers to object to the teriitorial 

Response, p. 8. 
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was designed for, but rather is the type of case over which the PSC has no jurisdiction. 

IV. The fact that Cooksey’s farm is outside of the corporate city limits of Bowling Green 
is irrelevant. 

In both his Complaint and his Response, the complainant noted that his farm is outside of 

the corporate city limits o f  Bowling Green. Such fact is completely irrelevant. KRS 96.1 SO( I )  

expressly autliorizes a city to provide water and sanitary sewer service outside the city 

boundaries in areas that are contiguous to the city. According to KRS 96.150(1), any “city that 

owns or operates a water supply or sanitary sewer system may extend the system into, and 

furnish and sell water and provide sanitary sewers to any person within, any territory contiguous 

to the city, and may install within that territory necessary apparatus.. .” See also KRS 96.3.50(1) 

(authorizing cities to “purchase, establish, erect, maintain and operate waterworks. I , within or 

without the cornorate limits o f  the city”) (emphasis supplied). In City of Georgetown v. Public 

Service Commission, 516 S.W.2d 842 (Ky. 1974), the court recognized a city’s authority to 

extend the boundaries of its water and/or sewer service areas beyond the boundaries of the city 

limits, and further held that the PSC has no jurisdiction over a city’s exercise of such authority 

pursuant to KRS 96.1 SO( 1). According to the Court, “the exemption [froin PSC iurisdictionl 

extends to all operations of a municipally owned utility whether within or without the territorial 

boundaries of the city.” Id. at 844 (emphasis supplied). See also L,ouisville Water Co. v. Public 

Service Commission, 357 S. W.2d 877 (Ky. 1962) (holding that the PSC had no jurisdiction over 

the extension of water mains and services by the L,ouisville Water Conipany outside the 

corporate limits of the City of Louisville). Accordingly, the complainant’s assertion that his 

farm is outside the city limits does not avail the PSC of jurisdiction over the Complaint 
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c C)NCl.GS TON 

Contrary to the allegations in the complainant’s Response, an agreement between 

WCWD and BGMU regarding the territorial boundary lines between the two entities is not a 

contract 011 the subject of rates and services so as to fall under PSC jurisdiction. Instead, 

complaints regarding the location of territorial boundary lines are simply boundary line disputes, 

even if the complaining party is an individual customer (in this case, BGMU’s customer for the 

area in question). Finally, the purpose of the PSC is not to allow an individual customer to 

choose the entity that will provide water and sewer service to liini, and to rearrange the territorial 

boundary lines between tlie two entities based upon such customer preferences. Cooksey’s 

Complaint seeks to raise issues regarding territorial boundaries and to cause a change in such 

boundaries, whicli is an issue over which tlie PSC has no jurisdiction. Accordingly, the Verified 

Petition and Complaint filed by the complainant should be dismissed. 

This 2Stli day of June, 2009. 

BELL,, ORR, AYERS & MOORE, P.S.C. 
P. 0. Box 738 
101 0 College Street 
Bowling Green, KY 42 102-073 8 
Telephone: 270.78 1.81 1 1 
Facsimile: 270.781.9027 
Email: edelen@boamlaw.com 

Attorney far  Defendant, 
Bowling Green Mziizicipal Utilities Board 
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Keith M. Carwell 
ENGLISH, LUCAS, PRIEST & OWSL,EY, L,L,P 
1101 College Street 
P.O. Box 770 
Bowling Green, KY 42 102-0770 
Attorney for  Conzplaiizaizt, Roy G. Coohey 

Frank Hainpton Moore, Jr. 
Cole & Moore, PSC 
921 College Street 
P. 0. Box 10240 
Bowling Green, KY 42 102-7240 
Attorney for  Defendant Warserz County Water District 

This 25th day of June, 2009. 

7 2  f d .  /A r,;s,./uAj 
Attoi*ney,Tor Defendant, a 
Bowling Green Municipal Utilities Board 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF 

ROY G. COOKSEY, M.D., 

COivlFLkll\TAl\TT 

V. 

,JUh! I 9 200Y 
PIJBLIC SERVICE 

co M M I ss 10 N 

CASE NO. 2009-00190 

BOWLJNG GREEN MUNICIPAL U'I'lLlTiES B O A W  and 
WARREN COUNTY WATER DISTRICT, 

DEFENDANTS 

RESPONSE TO THE MOTION TO DISMISS FILED BY 
BOWLING GREEN MUNICIPAL UTILITIES BOARD 

Defendant, Warren County Water District, by counsel, for its response to the motion to 

dismiss filed by Defendant, Bowling Green Municipal Utilities Board, states as follows: 

The Warren County Water District adopts, reiterates and incorporates by reference its 

previously-filed answer to the complaint filed lierein as if set forth in full. The Warren County 

Water District takes no position on the motion to dismiss filed by Bowling Green Municipal 

Utilities Board. However, it is submitted that there can be 110 relief granted under the complaint 

herein if each of the Defendants is not before this Commission and subject to an order of this 

Commission. Therefore, should the Commission elect to grant the motion to dismiss, then the 

Warren County Water District reserves the right to subsequently seek a dismissal based upon the 

failure to have all indispensible parties before the Commission. 



This 17"' day of June, 2009. 

COLE & MOORE, P.S.C. 
92 1 College Street - Phoenix Place 
P.O. Box 10240 
Bowling Green, KY 42 102-7240 
Phone: (270) 782-6666 
Fax: (270) 782-8666 

Frank$ampton Moore, Jr. 
Matthew P. Cook 
Counsel for Warren County Water District 

CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the foregoing has this 17th day of June, 
2009, been placed in the U S .  Mail, postage prepaid, addressed to the following: 

Jeff Deroueii 
Executive Director 
Public Service Commission 
P.O. Box 615 
Frankfort, KY 40602-06 1.5 

Keith M. Carwell 
English, Lucas, Priest & Owsley 
1101 College Street 
P.O. Box 770 
Bowling Green, KY 42 102-0770 
Counse1,for Roy G. Coohey, M D. 

Timothy L. Edelen 
Bell, On, Ayers & Moore, P.S.C. 
1010 College Street 
P.O. Box 738 
Bowling Green, KY 42 102-073 8 
Counsel for Bowling Green Municipal [Jtilities 

*QQ Hainpton Moore, Jr. 
Idatthew P. Cook 
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IN THE MATTER OF 

ROY G. COOKSEY, M.D., 

COMPLAINANT 

V. CASE NO. 2009-00190 

BOWLING GREEN MUNICIPAL IJTILITIES BOARD and 
W A M N  COUNTY WATER DISTRICT, 

DEFENDANTS 

---- ANSWER TO COMPLAINT ON BEHALF OF DEFENDANT, 
WARREN COUNTY WATER DISTRICT 

Defendant, Warren County Water District, by counsel, for its answer to the verified 

complaint and petition filed herein by Roy G. Cooksey, M.D., states as follows: 

FIRST DEFENSE 

1. The Complainant’s verified complaint and petition fails to state a claim against 

the Answering Defendant upon which relief may be granted. 

2. Any allegation in the Complainant’s verified cornplaint and petition not 

specifically admitted herein by the Answering Defendant is denied. 

SECOND DEFENSE 

1. The Answering Defendant admits the factual allegations set forth in paragraph 1 

of the Complainant’s verified complaint and petition except for the allegations that the 

Complainant’s predecessor provider was the Northside Water District and that the Warren 

County Water District provided the Complainant’s faiin an &inch water main. In fact, the 



predecessoi provider was the Westside Water District and the Warren County Water District 

provided the Coniplainant’s fariii with a 1 0-inch water main. 

2. The Answering Defendant admits the factual allegations set forth in paragraph 2 

of the Complainant’s verified complaint and petition except for the allegation tliat the sewer 

service presently available on the Complainant’s farm is a 12-inch sewer line. In fact, the sewer 

service presently available is an 8-inch sewer line. 

3. Concerning the factual allegations set forth in paragrap11 3 of the Complainant’s 

verified ccixplckit and petition, tlie Answering Defendant admits that Bowling Green Municipal 

LJtiIities (“RGMU”) is asserting the right to provide water and sewer service to the rear 70 acres 

of the Complainant’s farm described in the complaint. The Answering Defendant admits that it 

entered into an agreement with BGMTJ establishing their respective service boundaries in a 

inaimer that has divided the Complainant’s fann into two separate service areas. The Answering 

Defendant further admits the existence of tlie Agreed Order entered by the Public Service 

Corninission in Case No. 95-044, which required BGMU and the Answering Defendant to create 

a Joint Engineering, Planning and Finance Convnittee to address a long-range plan for 

development and expansion of services and the accornpaiiying resolutions of both Boards that 

followed. The Answering Defendant denies the remaining factual allegations set forth in 

paragraph 3 of the Complainant’s verified coinplaint and petition. 

4. Concerning the factual allegations set €odi  in paragraph 4 of tlie Complainant’s 

verified coinplaint and petition, the Answering Defendant admits tlie existence of the aniended 

service boundaries which were agreed to by BGMU and the Warren County Water District. The 

Answering Defcndant denies the remaining factual allegalions set h - t h  in paragraph 4 of the 

Complainant’s verified complaint and petition. 

5 .  Concerning tlie factual allegations set forth in paragraph 5 of the Complainant’s 

verified complaint and petition, tlie Answering Defendant does not contest that tlie Public 
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Service Commission has ,jurisdiction over the dispute referenced in the verified complaint and 

petition. 

6. Concerning tlie factual allegations set forth in paragraph 6 of the Complainant’s 

verified complaint and petition, the Answering Defendant denies that it has violated any statute 

or regulation or otherwise harmed the Complainant in any way. With that said, the Answering 

Defendant is willing to be the provider of water and sewer seivice to the Complainant’s entire 

farm tlxougli an adjustment of the service area boundaries of BGMU and the Warren County 

Water District. 

7 .  Concerning the factual allegations in paragraph 7 of the Complainant’s verified 

complaint and petition, the Answering Defendant denies that it has violated any statute or 

regulation or otherwise harmed the Complainant in any way. With that said, the Answering 

Defendant does not object to a declaration that it shall be the sole provider of water and sewer 

service to the Complainant’s entire farrn through an adjustment of the service area boundaries of 

BGMTJ and the Warren County Water District. 

8. The Answering Defendant denies that the Complainant is entitled to any damages 

from it as a result of any allegation made in the verified complaint and petition. 

WI-IEREFORE, Defendant, Warren County Water District, prays for tlie following relief: 

1. That the Complainant’s verified complaint and petition be dismissed with 

prejudice against it, the Complainant to take nothing by way of relief from it thereunder; 

2. Alternatively, for a declaration or order from the Public Service Commission that 

the Warren County Water District shall be the sole provider of water and sewer service to the 

Complainant’s entire farm ieferenced in the verified complaint and petition; and 

3. 

This 5 ~ ‘ ~  day of June, 2009. 

For any and all other relief to which it may be deemed entitled. 
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COLE & MOORE, P.S.C. 
92 1 College Street - Phoenix Place 
P.O. Box 10240 
Bowling Green, KY 42 102-7240 
Phone: (270) 782-6666 
Fax: (270) 782-8666 

/#LYU 
Frai Hainpton Moore, Jr. 
Matthew P. Cook 
Cotinsel for Warren County Wafer District 

/ 

CERTIFICATE OF SERVICE 

This is to certify that a true and correct copy of the foregoing has this Sh day of June, 
2009, forwarded to the following: 

Original by FedEx: 

Jeff Derouen 
Executive Director 
Public Service Commission 
P.O. Box 615 
Frankfort, KY 40602-06 IS 

Copies by U.S. Mail to: 

Keith M. Carwell 
English, Lucas, Priest & Owsley 
1 10 1 College Street 
P.O. Box 770 
Bowling Green, KY 42 102-0770 
Cotinsel for  Roy G. Cooksey, M D 

Timothy L,. Edelen 
Bell, 011, Ayers & Moore, P.S.C. 
10 10 College Street 
P.O. Box 738 
Bowling Green, 1C.Y 42 1 02-073 8 
Cotinse1,for Boiding Green Municipal Utilities 

FraNHampton Moore, Jr 
Matthew P. Cook 
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