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COMMONWEALTH OF KENTUCKY 

BEFORE THE KENTUCKY PUBLIC SERVICE COMMISSION 

In the Matter of: 

BUDGET PREPAY, INC. ) 
) 

COMPLAINANT ) 
1 

V. ) 
1 

D/B/A AT&T KENTUCKY ) 
) 

D EFEN DANT ) 

CASE NO. 
201 2-00392 

BELLSOUTHTELECOMMUNICATIONS, LLC ) 

AT&T KENTUCKY’S MOTION FOR SUMMARY JUDGMENT 

In accordance with Rule 56 of the Kentucky Rules of Civil Procedure, BellSouth 

Telecommunications, LLC d/b/a AT&T Kentucky (“AT&T Kentucky”) respectfully moves 

the Public Service Commission of Kentucky (‘Commission”) for summary judgment in 

favor of AT&T Kentucky and against Budget Prepay, Inc. (“Budget”) on Budget’s claim 

for promotional credits. AT&T Kentucky is entitled to judgment for a simple and 

indisputable reason: Budget’s customers do not qualify for the promotions at issue, and 

Budget is not entitled to credits on account of promotions for which its customers do not 

q u a lify . 

The promotions at issue are available only to customers who purchase a new 

qualifying long distance service from AT&T Long Distance (a different company than 

AT&T Kentucky), and Budget neither alleges nor can present evidence that any of its 

customers ever purchased a qualifying service from AT&T Long Distance while the 

promotions at issue were in effect. Indeed, in a related Florida proceeding involving the 



same promotions, Budget has admitted it has not purchased long distance service at 

retail from AT&T Long Distance. Moreover, AT&T’s records confirm that Budget has not 

purchased any long distance service from AT&T Long Distance, much less a qualifying 

long distance service required for issuance of a reward card. Budget therefore cannot 

have resold a qualifying long distance service to its customers. The Commission should 

spare itself, and the parties, the burden and expense of further litigation that can serve 

no purpose because Budget cannot recover on the claim it has alleged. 

Standard for Summary Judgment 

Summary judgment is appropriate in Kentucky if the moving party can show 

“there is no genuine issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law.” CR 56.03. AT&T Kentucky may move for summary 

judgment at any time, with or without supporting affidavits. CR 56.02. Under Kentucky 

law, “the proper function for summary judgment . . . is to terminate litigation when, as a 

matter of law, it appears that it would be impossible for the respondent to produce 

evidence at the trial warranting a judgment in his favor and against the movant.” 

Steelvest, lnc. v. Scansteel Service Center, 807 S.W.2d 476, 482 (Ky. 1991) (citations 

omitted). The court clarified in a subsequent ruling that “’impossible’ is [to be] used in a 

practical sense, not in an absolute sense.” Perkins v. Hausladen, 828 S.W. 2d 652, 654 

(Ky. 1992). 

While the moving party bears the initial burden, “the burden shifts to the party 

opposing summary judgment to present ‘at least some affirmative evidence showing 

that there is a genuine issue of material fact for trial.”‘ Lewis v. B&R Corporation, 56 

S.W.3d 432, 436-437 (Ky. Ct. App. 2001), citing Steelvest, 807 S.W.2d at 482. AT&T 
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Kentucky’s burden of proof is not on the matter that is before the Commission on the 

motion for summary judgment, nor is it to disprove all the essential elements of Budget’s 

claim. Rather, as the moving party, AT&T’ Kentucky must show “the absence of a 

genuine issue of material fact,” which it can do by pointing out that Budget has no 

evidence to support its case. “’When the moving party has presented evidence showing 

that despite the allegations of the pleadings there is no genuine issue of any material 

fact, it becomes incumbent upon the adverse party to counter that evidentiary showing 

by some form of evidentiary material reflecting that there is a genuine issue pertaining 

to a material fact.”’ Benningfield v. Pettit Environmental, Inc., 183 S.W.3d 567 (Ky. Ct. 

App. 2006) (citation omitted). The inquiry should be whether, from the evidence of 

record, facts exist which would make it possible for the non-moving party to prevail. In 

the analysis, the focus should be on what is of record rather than what might be 

presented at trial. Welch v. American Publishing Co. o f  Kentucky, 3 S.W.3d 724, 730 

(Ky. 1999). 

[A] party opposing a properly supported motion for summary judgment can 
defeat the motion only with the presentation of affirmative evidence 
demonstrating that there is a genuine issue of material fact requiring trial. 

Steelvesf, 807 S.W.2d at 482. Budget’s “mere allegations” are not sufficient. 

See Swatzell v. Natural Resource & Environmental Protection Cabinet, 996 S.W.2d 

500, 505 (Ky. 1999). “The judgment sought shall be rendered forthwith i f .  . . there is no 

genuine issue as to any material fact, and that the moving party [AT&T Kentucky] is 

entitled to a judgment as a matter of law.” CR 56.03. In the absence of any genuine 

issue as to any material fact regarding the claims asserted by Budget, AT&T Kentucky 

is entitled to summary judgment. 
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Background and Summary of Argument 

Budget purchases local services for resale from AT&T Kentucky pursuant to the 

terms and conditions of its interconnection agreement (“ICA”) with AT&T Kentucky. 

Budget claims it is entitled to credits on its local service bills from AT&T Kentucky based 

on certain long distance reward card promotions that a long distance company that is 

affiliated with AT&T Kentucky - namely, BellSouth Long Distance, Inc. d/b/a AT&T 

Long Distance Service (“AT&T Long Distance”) - offered to new long distance 

customers who met specific eligibility requirements.’ Based on this claim, since 

September, 201 0, Budget has withheld from its monthly local service payments to AT&T 

Kentucky more than $580,000 that Budget contends represents the amount of the 

benefits of the long distance retail promotions to which it asserts it is entitled. 

In a single-count complaint, Budget asks the Commission to declare that the 

parties’ ICA and the Telecommunications Act of 1996 (“1996 Act”) require AT&T 

Kentucky to issue credits to Budget for the long distance promotions and to direct AT&T 

to “remit to Budget any amounts found to be due and owing to Budget” on account of 

those promotions. Complaint at 6 (prayer for relief). AT&T Kentucky has answered 

Budget’s complaint, denying that Budget is entitled to any credits on account of the long 

distance promotions, and has filed a counterclaim seeking, among other things, a ruling 

that Budget must pay the more than $580,000 it has wrongfully withheld from its 

payments due to AT&T Kentucky for local services that Budget resold to its customers. 

‘ The promotions were in effect from March, 2010, through September 30, 2012. 
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One reason that Budget’s claim must fail is that the long distance promotions 

were offered and funded not by AT&T Kentucky, an incumbent local exchange carrier 

(“ILEC”), but by a different company, AT&T Long Distance, and that AT&T Kentucky has 

no legal duty to give Budget credits based on promotions AT&T Kentucky did not, and 

indeed could not, offer anyone, including its own retail customers. As AT&P Kentucky’s 

Answer and Counterclaim explain, the parties’ ICA, which Budget chose to adopt and 

this Commission approved,* requires AT&T Kentucky to make available to Budget for 

resale only those telecommunications services that AT&T Kentucky offers its own retail 

customers; it does not require AT&T Kentucky to make available for resale long 

distance services offered by a different company. See ICA, Attachment 1 at 4, $j 3.1.3 

Accordingly, AT&T Kentucky is not required to give Budget a credit for promotions 

offered and funded by AT&T Kentucky’s long distance affiliate. 

The present motion is not directed at that deficiency in Budget’s case, however, 

because the Commission can immediately dispose of the case -without ever having to 

consider that deficiency - for one clear-cut and indisputable reason: Even if AT&T 

Kentucky were required to make the long distance promotions available to Budget for 

resale, Budget’s customers do not qualify for them in any event. And Budget cannot 

claim credits based on promotions for which its customers do not qualify. Budget 

asserts that one of the eligibility requirements for receipt of the long distance promotions 

Effective November 15, 2008, Budget adopted in its entirety the interconnection agreement between 
AT&T Kentucky and Level 3 Communications that the Commission approved by Order dated July 8, 
2004, in Case No. 2004-00055. Budget‘s adoption of the Level 3 agreement was approved by letter 
dated November 12, 2008, in PSC Reference No. 01011. 

A copy of Attachment 1 to the ICA is attached hereto as Exhibit 1 (“Resale Attachment”). Because 
Budget adopted the Level 3 ICA (see n. 2 supra), the ICA provisions refer to Level 3 rather than to 
Budget. 

5 



is that the customer must have local service with AT&T Kentucky, and Budget resells 

AT&’T Kentucky’s local service. See Complaint, ¶ 4 (the service offerings in the 

promotions “specifically require local service”). That is correct, but in focusing 

exclusively on the local service requirement, Budget ignores another of the promotions’ 

eligibility requirements - that to receive the reward, the customer must purchase a 

qualifying long distance service from the long distance affiliate.4 There is no allegation 

or evidence that any of Budget’s customers satisfy that requirement. To the contrary, 

AT&T’s records show that, while Budget has purchased certain long distance internet 

protocol-based services from AT&T Corp. - a different company from AT&T Long 

Distance - Budget has not purchased any qualifying long distance services, which are 

offered only by AT&T Long Distance.’ And in a pending Florida proceeding involving 

the same promotions at issue here, Budget itself has admitted that it has not purchased 

any long distance service at retail from AT&T Long Distance.‘ Budget cannot possibly 

have resold a qualifying AT&T Long Distance service to its own end users when it did 

not purchase a qualifying service from AT&T Long Distance. 

See, e.g., AT&T Long Distance Service Guide pages 2 and 17 included in Exhibit A to Budget‘s 4 

Complaint at 2, § 7.2.1 (B)(2) (to qualify for AT&T Visa@ Reward Card Promotion, customers must newly 
subscribe to specific long distance plans offered by AT&T Long Distance); Id. at 17, 5 4.2 (ATBT Reward 
Cards are available to qualifying residential customers who purchase one or more long distance plans 
offered by AT&T Long Distance). 

See Affidavit of Marc Cathey, Executive Director-Corporate Strategy, AT&T Services, Inc., attached 5 

hereto as Exhibit 2 (“Cathey Affidavit”). 

See Budget Prepay, Inc.’s Responses to Florida Public Service Commission Staff‘s First Set of Data 6 

Requests (November 7, 2012), attached hereto as Exhibit 3 (“Budget Data Request Responses to 
Florida Staff‘). Because AT&T Long Distance is an interexchange carrier and not a local exchange 
carrier, AT&T Long Distance is not subject to the resale requirements of the Telecommunications Act of 
1996, including the requirement that an ILEC’s telecommunications services are to be sold at a wholesale 
price reflecting the “avoided cost” discount percentage established by the various state commissions. 
Accordingly, if Budget were to purchase long distance services from AT&T Long Distance, it would have 
to pay retail prices. 
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Because neither Budget nor its customers have purchased a qualifying long 

distance service, Budget would not be entitled to any credits based on those long 

distance promotions even if AT&T Kentucky were required to make those promotions 

available for resale. Accordingly, AT&T Kentucky is entitled to judgment on Budget’s 

claim as a matter of law, and the Commission will have no occasion to decide the 

hypothetical question of whether or not AT&T Kentucky would be obligated to make its 

affiliate’s long distance promotions available if Budget had any customers that qualified 

for those promotions. 

Statement of Undisputed Facts7 

AP&T Kentucky is an ILEC, it provides local service to its retail customers, 

Complaint, 7 2, and it sells those same local services to Budget for resale in accordance 

with the ICA. The promotions at issue here are offered by AT&T Long Distance - a 

separate company from AT&T Kentucky’ - to its retail customers pursuant to that 

company’s “Residential Service Guide,” a publicly available document that sets forth the 

terms and conditions on which AT&T Long Distance services are sold and that applies 

to everyone who wants to purchase them. 

The terms of the long distance promotions for which Budget seeks credits under 

the ICA are included in the pages from AT&T Long Distance’s Residential Service 

Guide attached as part of Exhibit A to Budget’s Complaint. These promotions (all of 

This Motion assumes the truth of Budget‘s factual allegations in its Formal Complaint. 

’ While both AT&T Kentucky and AT&T Long Distance ultimately share the same parent company, ATBT, 
Inc., it is an undisputed fact that BellSouth Telecommunications, LLC d/b/a AT&T Kentucky and BellSouth 
Long Distance, Inc. d/b/a AT&T Long Distance Service are two different companies. BellSouth 
Telecommunications, LLC d/b/a AT&T Kentucky, an incumbent local exchange company, has been doing 
business in Kentucky for decades. In contrast, the separate entity BellSouth Long Distance, Inc. d/b/a 
AT&T Long Distance Service has been doing business in Kentucky since August 29, 1996. 
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which have now ended) offered qualifying new AT&T Long Distance customers a 

prepaid Visa@ Reward Card in an amount of either $100 or $50, depending on which 

long distance service the customer purchased. To be eligible for the reward card, the 

AT&T Long Distance customer had to meet the following requirements, among others: 

1. The customer had to sign up for one of the specific “qualifying” long 
distance plans listed in the Residential Service Guide (for instance, the 
“AT&T Unlimited Nationwide CallingTM One” plan, or the “AT&T ONE 
RATE@ Nationwide Calling 1” plan). 

2. The customer had to retain the qualifying long distance service for at least 
30 days. 

3. The customer had to have local dial tone service with AT&T Kent~cky .~  

There is no evidence - and Budget does not allege - that any of Budget’s customers 

purchased any qualifying long distance services from AT&T Long Distance, or that 

Budget’s customers satisfied the eligibility criteria for the AT&T Long Distance 

promotions. To the contrary, Budget admits that it has not purchased any long distance 

service from AT&T Long Distance at retail.’’ And AT’&T’s records show that Budget has 

not purchased any qualifying long distance service from AT&T Long Distance. While 

Budget has purchased certain internet protocol-based long distance services from 

AT&T Corp., those services are not “qualifying” long distance services offered by AT&T 

Long Distance or AT&T Kentucky.” 

Argument 

Budget’s claim rests on the proposition that because the AT&T Long Distance 

promotions required customers to have local service provided by AT&T Kentucky, 

See, e.g., the pages of the BellSouth Long Distance, Inc. d/b/a AT&T Long Distance Service Residential 
Service Guide cited in n. 6, supra. 

‘O See Budget Data Request Responses to Florida Staff. 

” See Cathey Affidavit. 

8 



Budget is automatically entitled to credits based on those promotions because the 

promotions “require local service to be provided to the customer by AT&T.”” But 

Budget’s argument is foreclosed by the terms of the promotions themselves. Budget 

misconstrues the promotions as a reward for the purchase of local service only. In fact, 

the rewards from the promotions are, on their face, rewards for the purchase of new 

long distance service from AT&T Long Distance by customers who have local service 

with AT&T Kentucky. Budget’s customers cannot purchase the qualifying long distance 

services from AT&T Kentucky (because AT&T Kentucky does not sell those services), 

and there is no evidence that they ever purchased any qualifying long distance service 

from AT&T Long Distance. Because Budget’s customers have not purchased qualifying 

long distance service from AT&T Long Distance, they are not entitled to a reward that 

requires the purchase of long distance service. And Budget cannot claim a credit for a 

promotion for which its customers do not qualify. 

Both the parties’ ICA and the law confirm that Budget cannot claim a credit for 

which its customers do not qualify. Section 4.2 of the Resale Attachment in the parties’ 

ICA provides, “Resold services are subject to the same terms and conditions as are 

specified for such services when furnished to an individual End User of [AT&T 

Kentucky] in the appropriate section of [AT&T’ Kentucky’s] Tariffs.”l3 Furthermore, and 

directly controlling here, Exhibit A to the Resale Attachment of the ICA also provides, 

‘I Where available for resale, promotions will be made available only to End Users 

l 2  Complaint, v4. It is important to note that Budget only alleges that the promotions require local service 
but nowhere in its Complaint does Budget allege that its customers actually purchased the local service, 
much less the required long distance service. 

l3 See Exhibit 1 at 8. 
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who would have qualified for the promotion had it been provided by [AT&T 

Kentucky] directly.”’ 

Based on an identical provision in a similar interconnection agreement’ the North 

Carolina Utilities Commission dismissed a claim for promotional credits on precisely the 

ground that AT&T Kentucky asserts here - namely, that customers of the reseller that 

asserted the claim were not themselves eligible for the promotion because they did not 

satisfy the requirements for the promotion - and its decision was affirmed by a federal 

district court and then by the United Sates Court of Appeals for the Fourth Circuit. dPi 

Teleconnect LLC v. Owens, 413 Fed. Appx. 641 , 201 1 U.S. App. LEXIS 2233 (4th Cir. 

Feb. 3, 2011). The Fourth Circuit sustained the state commission’s dismissal of the 

reseller’s complaint because “[tlhe ICA stated that ‘promotions will be made available 

only to End Users who would have qualified for the promotion” and because the “face of 

the promotion” showed that the resellers’ customers did not qualify for the promotion. 

Id. at 644-645, 2011 U.S. App. LEXIS at **8-IO. That is equally true here. See also 

CMC Telecom lnc. v. Michigan Bell Tel. Co., 637 F.3d 626, 631-32 (6th Cir. 2011) 

(recognizing that the 1996 Act’s resale obligations require the reseller’s customer to be 

“similarly situated” to the ILEC’s customer). 

Shortly after the Fourth Circuit issued its opinion, this Commission reached the 

same conclusion in dPi Teleconnect, LLC v. AT&T’ Kentucky. The Commission noted 

that the “primary language of the [ICA] that governs [the] complaint states: Where 

available for resale, promotions will be made available only to End Users who would 

l 4  Id. at 16 (emphasis added) 
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have qualified for the promotion had it been provided by [AT&P Kentucky] directly,” and 

it found: 

Pursuant to the clear language of the above provision, promotions are 
only available to the extent that end users would have qualified for the 
promotion if the promotion had been provided by AT&T Kentucky directly. 
Thus, if AT&T Kentucky did not provide a promotional discount to its 
customers, then [the reseller] is not entitled to the credit. 

See Order, In the Matter of dPi Teleconnect, LLC v. AT&T Kentucky, Case No. 2005- 

00455 at 12 (February 10,201 1). 

AT&T Long Distance’s Residential Service Guide provides that a reward card will 

be issued only to a customer who has new or existing local service with AT&T Kentucky 

and who purchases a new qualifying long disfance service from AT&T Long 

Distance. Thus, if a retail customer were to sign up for local service with AT&T 

Kentucky without subscribing to a qualifying long distance service from AT&T Long 

Distance, that AT&T Kentucky retail customer would not be eligible for, and would not 

receive, a gift card. See Complaint, Exhibit A. Budget must be treated no differently. 

Just as AT&T Kentucky’s own customers cannot receive a long distance reward card for 

the purchase of local service alone, the fact that Budget’s customers purchase AT&T 

Kentucky local service cannot, by itself, entitle Budget to a promotional credit that 

requires a purchase of both local and long distance service. Like AT&T Kentucky’s 

retail customers, Budget’s customers also have to purchase a qualifying long distance 

service from AT&T Long Distance. And there is no evidence, nor has Budget even 

alleged, that any of its end users ever purchased a qualifying service from AT&T Long 

Distance while the promotions at issue were in effect. 
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In short, even if AT&T Kentucky were required to make the long distance 

promotions available to Budget (which it is not), the “availability” of the reward would not 

mean that any and every local customer would be entitled to receive it, or that Budget 

always could claim a credit for it. At most, AT&T Kentucky would be required to issue 

credits only with respect to Budget’s customers who meet all the eligibility requirements 

of the promotions - who are, in other words, similarly situated to the AT&T Long 

Distance customers who receive the promotions. See dPi Teleconnect, 41 3 Fed. Appx. 

at 644-645, 2011 U.S. App. LEXIS at **8-10; CMC Telecom, lnc., 637 F. 3d at 631-32. 

Budget does not allege it has any such customers, and there is no evidence that it does. 

Budget therefore is not entitled to any credits for the long distance promotions at issue 

in this proceeding. 

Conclusion 

For the foregoing reasons, the Commission should enter summary judgment in 

favor of AT&T Kentucky on Budget’s claim for long distance promotional credits. 

Respectfully submitted, 

Louisville, KY 40203 
lelephone: 502-582-821 9 
mk3978Qatt.com 

COUNSEL FOR BELLSOUTH 
TELECOMMUNICATIONS, LLC 
d/b/a AT&T KENTUCKY 
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COMMONWEAL,TH OF KENTUCKY 

BEFORE THE KENTUCKY PUBL,IC SERVICE COMMISSION 

I n  the Matter of: 

BUDGET PREPAY, INC. ) 
1 

COMPL,AINANT ) 
1 

V. ) CASE NO. 

BELLS OUTH TE L,ECOMMUN IC AT1 ON S , L,L,C ) 
) 2012-00392 

D/B/A AT&T KENTUCKY ) 
) 

DEFENDANT 1 

AFFIDAVIT OF MARC CATHEY 

Marc Catliey, being first duly sworii, under oath states as follows: 

1. My iiaiiie is Marc Catliey. I am currently employed as an Executive Director- 

Corporate Strategy for AT&T Services, Iiic., a shared services subsidiary of AT&T Iiic., a 

publicly held Delaware corporation headquartered in Dallas, Texas. AT&T Iiic. is a liolding 

coiiipaiiy with certain operating subsidiaries (these operating subsidiaries are collectively 

referred to herein as “the AT&T operating coiiipaiiies”). I provide support to the AT&T 

operating coiiipaiiies, including BellSoutli Teleconimunications, LLC d/b/a AT&T Kentucky and 

other iiicuiiibent local exchange carriers (“IL,ECs”) with regard to their business relationships 

witli various competitive local exchange carriers (“CL,ECs”). I n  this position, I am responsible 

for overseeing collection of CLEC accounts, and I conduct negotiations with CL,EC customers 

regarding various business disputes between those CL,ECs and the AT&T ILECs. This Affidavit 

is made upoii my persoiial ltiiowledge and belief. 



2. I am familiar with tlie resale provisions in the interconnection agreement between 

Budget Prepay, Inc. (“Budget”) and AT&T Kentucky and I have reviewed, a i d  alii familiar with, 

tlie allegations asserted by Budget iii the Complaint filed in this proceeding. In particular, I alii 

familiar with tlie proiiiotioiis described in Attachment A to the Complaint, for which Budget is 

claiming credits. 

3. These proiiiotioiis were offered by BellSouth L,ong Distance, Inc. d/b/a AT&T 

L,oiig Distance Service (“AT&T Long Distance”). Under AT&T L,ong Distance’s Residential 

Service Guide, a publicly available docuineiit that sets out the teiiiis of the promotions, AT&T 

Long Distance offered qualifying new AT&T L,oiig Distance customers a prepaid Visa’ Reward 

Card in an amount of eitlier $100 or $50, depending on which long distance service tlie customer 

purchased. To be eligible for tlie reward card, tlie AT&T L m g  Distance customer had to meet 

the followiiig requirements, among others: 

The customer liad to sign up for one of the specific “qualifying” long distance 
plans listed in tlie AT&T Long Distance Residential Service Guide. 

0 Tlie customer liad to retain tlie qualifying long distance service for at least 30 
days. 

e Tlie customer had to have local dial toile service with AT&T Lmisiana. 

4. The following is a complete list of the qualifying long distance plans listed in tlie 

AT&T Long Distance Residential Service Guide pages attached as Exhibit A to tlie Complaiiit, 

which states that customers had to purchase one of tliese plans to be eligible to receive a reward 

card: 

e AT&T Unlimited Nationwide CallingSM One 

e AT&T Unlimited Nationwide Calling SM Advantage 1 

e AT&T Unlimited Nationwide Calling SM Advantage 2 
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AT&T Unlimited Nationwide Calling SM Advantage 3 

AT&T ONE RATE@ Nationwide 5 Cents Advantage 

AT&T ONE RATE”Natioiiwide Calling 1 

AT&T ONE RATE” Nationwide Advantage 

In this Affidavit I refer to these as the “Qualifying AT&T L,ong Distaiice Plans.” 

5.  I directed a review of the relevant records of the AT&T operating coiiipaiiies 

(“AT&T’s records”). Nothing in AT&T’s records shows that Budget lias purchased a Qualifying 

AT&T L,oiig Distance Plan. hi addition, nothing in AT&T’s records shows that Budget lias 

purchased any long distance service for resale from AT&T L,oiig Distance. 

6. AT&T’s records do show that Budget has purchased certain internet protocol- 

based (“VoIP”) long distance services from AT&T COI-p., a different company from both AT&T 

Long Distance and BellSouth Telecomiiiutiicatioiis, L,L,C d/b/a AT&T Kentucky. Those VoIP 

services that Budget purchased from AT&T Corp. are iiot Qualifyiiig AT&T Long Distance 

Plans, and they are iiot offered by AT&T L,oiig Distance or by AT&T Kentucky. 

7. In my current position, I have dealt with a number ofCL,ECs that have withheld 

payiieiits based upon alleged proiiiotioiial credit disputes. To date, at least 16 of those CL,ECs 

have either declared baiiltruptcy or ceased doiiig business while owing, in the aggregate, more 

than $ I  50,000,000.00 they wrongfully withheld from AT&T IL,ECs. 

8. This concludes my afiidavit. 

I 

Marc Catliey 
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Subscribed and sworn to before me 

this Cq"Pday of November, 2012 

Notary Public c/ 
NOTARY PUB% STATE OFALaaAMa AT 

BONDED MRU NOTARY PlJaClC U N D E M m S  
My coiiimissioii expires ~ ~ ~ p l ~ E ~  ky 19, 2016 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of BUDGET PREPAY, INC. 
Against BellSouth Telecoin~nunications, LLC d/b/a 
AT&T Florida 

Docket No. 120231-TP 

I 

BUDGET PREPAY, INC.’S RESPONSES TO 
FLORIDA PUBLIC SERVICE COMMISSION STAFF’S 

FIRST SET OF DATA REQUESTS 

On October 30, 2012, Staff of the Florida Public Service Coniniissioii (“Staff’) served its 

first set of data requests on Budget Prepay, Inc. (“Budget”) in the captioned matter, requesting 

Budget’s response by November 7, 2012. Budget has inade a good-faith attempt to quickly 

comply with Staffs deadline and will supplenient its responses as information becomes available 

to Budget, including through Budget’s ongoing review of its own records and through discovery 

by Budget on AT&T Florida pursuant to its Coinplaint filing. In consideration of the foregoing, 

Budget subinits its response to Staffs first set of data requests regarding the captioned matter, as 

fol lo w s . 

General Objections 

Budget’s Coinplaint relates to proinotional credits associated with AT&T Florida’s -Z 

service offerirzgs that were made available to AT&T Florida retail c~s t~ i i i e r s ,  but that AT&T 

Florida has ref~ised to make available to Budget. 

Budget’s Complaint relates to the actions of AT&T Florida - the IL,EC - that are 

preferential, discriminatory and anti-competitive. 
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Budget’s Coinplaint is directly associated with telecoininunication services provided by 

AT&T as a local service, not long distance service. Two thirds (2/3) of the monthly retail cost of 

the teleco~nmutiication service associated with the Bundled Proinotion i n  dispute is for local 

service sold by the AT&T ILEC. Budget’s claiins for credits are directly associated and related 

to invoices issued by the AT&T ILEC for local service resold to Budget. Budget disputes the 

amounts billed by the AT&T ILEC to Budget for local service because AT&T fails to apply 

promotion credits associated with ILEC local service that is required for the Biindled 

Promotions. The failure of the AT&T ILEC to inake the promotions available to Budget has an 

anti-competitive effect on Budget. 

The Bundled Promotion required local service that makes up roughly two thirds (2/3) of 

the value, and was marketed to retail customers by “AT&T” and sold by the AT&T IL,EC . 

AT&T seeks and obtains new local service custoiners for the AT&T ILEC as a result of the 

promotion. These new AT&T ILEC local service custoiners obtained a direct benefit from the 

promotion based on the price reduction froin the promotions. Budget’s claiin is based on 

AT&T’s efforts to inappropriately circumvent the resale requirements for the promotion’s value 

associated with the local service by offering the benefit through a long-distance affiliate. To the 

extent AT&T has a long-distance affiliate pay for proinotions that require local service from an 

AT&T ILEC, then the AT&T ILEC gains an even larger competitive advantage. 

Budget’s Complaint is not a dispute about long-distance service or lifeline service. 

Budget objects to Staffs data requests to the extent they seek inforination that is not 

relevant to Budget’s Complaint. Budget further objects to Staffs data requests to the extent they 

seek inforination that is otherwise beyond the scope of permissible discovery pursuant to FPSC 
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Rules and Florida law, or that is protected from discovery by attorney-client privilege or work- 

product doctrine. 

Responses 

Subject to the above General Objections, Budget fiirtlier responds as follows. 

1 .  Has AT&T Long Distance billed Budget for its services provided to Florida customers? 
If yes, please provide the complete billing record for June, July, and August 2012, specifying 
which itemized amounts are in dispute in Florida, and which amounts are not in dispute. 

RESPONSE: 

Budget’s Complaint relates to promotional credits associated with AT&T Florida’s local service 

offerings as set forth in Budget’s General Objections above. Subject to and without waiver of its 

General Objections, Budget fiirther responds as follows. No; AT&T Long Distance does not 

offer long distance service to Budget at retail, although Budget includes long distance service in 

its product offerings to its customers for which it has claimed credits for the Bundled Promotions 

and some of such long distance service is obtained froin AT&T long distance at wholesale. 

2. Does AT&T Florida bill Budget for AT&T Long Distance’s services that are provided i n  
Florida? If yes, please provide the complete billing record for June, July, and August 2012, 
specifying which itemized amounts are in dispute, and which amounts are not in dispute. 

RESPONSE: 

Budget’s Coiiiplaint relates to promotional credits associated with AT&T Florida’s local service 

offerings as set forth in  Budget’s General Objections above. Subject to and without waiver of its 

General Objections, Budget further responds as follows. No; AT&T Florida does not offer long- 

distance service at retail or to resellers at wholesale. By bundling its local services with a 

proiiiotioii offered by its long-distance affiliate, AT&T Florida is circuinveiiting its resale 

obligations relating to its local services under the ICA and federal law, which has an anti- 
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competitive effect on Budget. Budget does include long distance service in its product offerings 

to its customers for which it has claimed credits for the Bundled Promotions and some of such 

long distance service is obtained froin AT&T long distance at wholesale. 

3. Does AT&T Florida or any of its affiliates or subsidiaries bill Budget for any service(s) 
other than long distance? If yes, please identify those services and provide the complete billing 
record for June, Jdy, and August 2012, specifying which itemized amounts are in dispute, and 
which aniounts are not in dispute. 

RESPONSE: 

Yes; Budget receives bills fioin ATRcT Florida for local service in electronic format. Portions of 

AT&T Florida’s bills to Budget have been disputed by Budget pursuant to billing dispute 

provisions of its Interconnection Agreement with AT&T Florida. Budget’s billing dispute is 

based on AT&T Florida’s failure to provide credits associated with the resale of services for 

which AT&T has offered a bundled cash back promotion to its retail customers that requires 

AT&T local service. Budget submitted notices of billing disputes and claim for such credits for 

resale rights due Budget by electronic Exclaim Portal submission beginning February 17, 201 1, 

and monthly thereafter through September 201 2, at which time AT&T discontinued the Bundled 

Promotion. Budget will review the AT&T electronic billing submissions to determine a manner 

in which it can produce to Staff copies of the requested billing records for June, J ~ l y ,  August 

20 12, subject to confidentiality protections, and will further coordinate with Staff regarding 

response to this request. 
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4. Does AT&T Florida bill Budget’s end users for AT&T L,ong Distance’s Services? 

RESPONSE: 

Budget’s Coinplaiiit relates to promotional credits associated with AT&T Florida’s local service 

offeriizps as set forth i i i  Budget’s General Objections above. Subject to and without waiver of its 

General Objections, Budget further responds as follows. No; neither AT&T Florida nor AT&T 

L,ong Distance offer long distance service to Budget at retail, although Budget includes long 

distance service in its product offerings to its custoiners for which it has claimed credits for the 

Bundled Promotions and some of such long distance service is obtained fioin AT&T long 

distance at wholesale. 

5 .  Does AT&T L,ong Distance bill Budget’s end users for AT&T Long Distance’s Services? 

RESPONSE: 

Budget’s Coinplaiiit relates to promotional credits associated with AT&T Florida’s local service 

offeriizps as set forth i n  Budget’s General Objections above. Subject to and without waiver of its 

General Objections, Budget ftirther responds as follows. No; AT&T Long Distance does not 

offer long distance service to Budget at retail, although Budget includes long distance service in 

its product offerings to its customers for which it has claimed credits for the Bundled Promotions 

and soine of such long distance service is obtained froin AT&T long distance at wholesale. 

6. 
June, July, and August 2012? 

How many customers did Budget have iii Florida during each of tlie following iiionths: 

RESPONSE: 

June: 1474 customers; July: 1439 custoiners; August: 15 19 custoiners 
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7. 
of the following months: June, July, and August 201 2? 

How many Budget end users subscribed to AT&T Long Distance i n  Florida during each 

RESPONSE: 

Budget’s Coinplaint relates to promotional credits associated with AT&T Florida’s Iocd service 

offerirzns as set forth in Budget’s General Objectioiis above. Subject to and without waiver of its 

General Objections, Budget further responds as follows. AT&T L,oiig Distance does not offer 

long distance service to Budget at retail, although Budget includes long distance service in its 

product offerings to its customers for which it has claimed credits for the Bundled Promotions 

and some of such long distance service is obtaiiied from AT&T long distance at wholesale. 

8. 
each of the following months: June, J d y ,  and Aiigiist 2012? 

How inany Budget custoiners in Florida received Lifeline discounts in Florida during 

RESPONSE: 

Budget’s Coiiiplaint does not relate to Lifeline discounts. Subject to the General Objections 

referenced above, Budget responds as follows. L,ifeline credits were received from AT&T for 

eight (8) Budget customers in the referenced months. 

receiving lifeline credits were June: 1,373; July: 1,330; Aiigiist: 1,326. 

Overall, the number of ciistoiners 

9. Has Budget notified its customers of its iinpeiidiiig discontinuarice of service? (a) If yes, 

on what date was the notification provided to custoiners?; (b) If yes, please provide a copy of the 

notice. 

RESPONSE: No; Budget will file a reply to AT&T’s notice of commencement of collection 

action aiid proposal to discontinue service to Budget and its customers issued by AT&T in  

response to Budget’s efforts to resolve this billing dispute pursuant to the Interconnection 

Agreement between the parties aiid Budget’s Complaint filed with the Commission. 

333 1803-1 6 



10. Please provide all documentation Budget provided to AT&T Florida which supports 
Budgets position regarding the disputed amount(s) that are at issue in this docket for June, July, 
aiid August 20 12. 

RESPONSE: 

See attached correspondence between Budget and AT&T dated: February 23, 201 1; April 1,  

2011; April 25, 2011; May 12, 2011; May 18, 2011; and May 20, 2011. Budget will also 

coordinate with Staff to produce, subject to confidentiality protections, copies of Budget’s 

dispute subiiiissions via AT&T Exclaims Portal website for June, J ~ l y ,  and August 201 2. 

Budget will also coordinate with Staff to produce, subject to confidentiality protections, einail 

correspondence dated February 3, 2012 and April 26, 2012, i n  which Marc Catliey, Sales 

Assistant Vice President for AT&T ILEC, sent via einail spreadsheets produced by AT&T IL,EC 

that reflected Budget’s Bundled promotion claims as disputed amounts. 

Budget objects to Staffs data requests to the extent it is overly broad in requesting “all 

documentation” as Budget’s billing dispute with AT&T Florida has been ongoing for 

approximately two years, since February 17, 20 1 1 ; however, the referenced docuinents provide 

an overview of the claims for credits submitted by Budget aiid the billing dispute subject of 

B 11 d g e t ’ s C om p 1 ai 11 t . 

Budget also notes that fact inforination remains to be discovered fioiii AT&T regarding the 

billing dispute. Questions of fact exist that must be developed through appropriate discovery, 

includiiig written discovery aiid depositions, testimony, aiid a hearing. For example, to what 

extent did AT&T benefit fiom the proinotioiis that bundled AT&T Florida’s local service with its 

affiliate’s long-distance service; how iiiuch of the revenue realized fioiii those bundled 

promotions was directly related to the sale of local service; and to what extent did AT&T 

Florida’s ciistoiners benefit and receive reduced prices for local service through the bundled 
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promotions? Budget subinitled data requests to AT&T in Louisiana which seek fact discovery 

relevant to all states in which the Bundled Promotions are in dispute, including Florida. The data 

requests were served September 21, 2012. AT&T requested extension of time to respond, and 

answers are due November 9. It is not known at this time to what extent AT&T will fully and 

completely respond, or the extent of follow-up discovery that will be needed. 

1 1. Please provide all documentation Budget provided to AT&T Long Distance which 
supports Budget’s position regarding the disputed ainount(s) that are at issue in this docltet for 
Jiine, July, and August 201 2. 

RESPONSE: 

See Budget’s response to Staff Data Request 1 and 10. 

12. Please identify all services included on the bills that AT&T Florida provides to Budget. 

RESPONSE: 

See Budget’s response to Staff Data Request 3 

13. Are the proiiiotions in dispute in this docltet monthly credits? 

RESPONSE: No, they are one time credits. 

14. 

new service? 

RESPONSE: Yes; Budget clainied the promotional credits for only the new lines that it sold 

that had the exact same features as the local service that AT&T required and included in its 

Bundled Promotion. 

Are the promotions in dispute in this docltet one-time credits associated with establishing 
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15. 
services? 

Are the promotions i n  dispute in this docket one-time credits associated with adding new 

RESPONSE: No 

16. 
credits? 

Are the prornotioiis in dispute in  this docket some combination of monthly and one-time 

RESPONSE: No 

17. To the extent that the promotions in dispute in this docket represent some combination of 
montlily and one-time credits, please identify the disputed amounts by category for each of the 
following months: June, July, and August 2012. 

RESPONSE: Not applicable 
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s/ Jon C. Moyle, Jr. 

Jon C. Moyle, Jr. 
jmoyle@moy lelaw.com 
Moyle Law Firm, PA 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
(850) 681-3828 (Voice) 
(850) 681-8788 (Facsimile) 

Katherine King 
Katherine.ltiiig@lteaniiiiller.com 
Randy Young 
Raiidy.yoiing@lteaiimi Iler.com 
Randy Cangelosi 
Raiidy.cangelosi@l<eaiiini ller.com 
Carrie Tourni I Ion 
Carrie.tour~iillon@lteanmiller.coin 
Kean Miller LLP 
400 Coiivention Street, Suite 700 
Baton Rouge, Louisiana 70802 
(225) 389-3723 (Voice) 
(225) 405-8671 (Facsimile) 

Attoriieys for Bridget Prepay, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of Budget Prepay, Inc.’s Response to the Florida Public 
Service Coininission Staffs First Set of Data Requests has been served by electronic mail 
on all parties on the Official Service List this 7‘” day of November 2012. 

s/ Jon C. Moyle, Jr. 
Jon C. Moyle, Jr. 
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CERTIFICATE OF SERVICE - PSC 2012-00392 

I hereby certify that a copy of the foregoing was served on the following 

individual by mailing a copy thereof via U.S. Mail, this 16th day of November 2012. 

Katherine K. Yunker 
John B. Park 
Yunker & Park PLC 
P. 0. Box 21784 
Lexington, KY 40522-1 784 
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