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COMMONWEAL,TH OF KENTUCKY 
BEFORF, THE PUBLIC SERVICE COMMISSION 

IN THE MATTER OF: THE APPLICATION OF KENTUCKY : 
POWER COMPANY TO WITHDRAW ITS TARIFF RTP 
PENDING SUBMISSION BY THE COMPANY AND 

TIME PRICING TARIFF 

Case No. 2012-00226 
APPROVAL BY THE COMMISSION OF A NEW REAL- 

BRIEF OF 
KENTUCKY INDUSTRIAL UTILITY CUSTOMERS, INC. 

INTRODUCTION 

This case is not about large manufacturing customers shifting their production processes and associated 

energy usage to off-peak periods. Whether arid to what extent load-shifting on Tariff RTP has satisfied Kentucky 

Power Company’s (“Kentucky Power” or “Company”) unwritten guidelines or its intent in establishing the rate is 

not relevant sirice load-shifting is not required under the language, tenns, and conditions of the tariff. Load- 

shifting can only be measured through the use of a customer baseline. A customer baseline is the centerpiece of 

the newly proposed Rider RTP, but is conspicuously absent fi-oin the currently effective Tariff RTP. Kentucky 

Power’s protest that Tariff RTP customers have not load-shifted is merely an after-the-fact attempted justification 

by the Company to renege on a bargain it now considers uneconomic. 

This case is about the integrity of the settlement process and about money. As part of a major rate case 

settlement a little over two years ago, Kentucky Power agreed to extend the experimental Tariff RTP for an 

additional three years (through June 2013). Tariff RTP explicitly gives up to ten customers the option to have 

electricity provided by Kentucky Power be sub,ject to market-based pricing, as determined by PJM capacity and 

energy rates, plus transmission, distribution and administrative charges. A market-based real-time pricing 

program was uniquely adopted for Kentucky Power, and is not used by any other utility in Kentucky. 
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Subjecting their load to market-based pricing is a risk that has been evaluated carefully by customers for 

inaiiy years. Five Kentucky hidustrial TJtility Customers, Inc. (“KWC,’) members who take service from 

Kentucky Power (Air Liquide Large Industries U.S. LP, AI< Steel Corporation, Air Products & Chemicals, Inc., 

EQT Corporation and Catlettsburg Refining LLC, a subsidiary of Marathon Petroleum) have agreed to take that 

risk. In July 2012, those customers lost money as market-based pricing was more expensive than Kentucky 

Power’s average embedded cost rates. How the economics will work out through June 2013 reinains uncertain. 

But those KKJC customers who agreed to the 2010 rate case settlement and who have elected to accept the risks 

under Tariff RTP through June 2013 have a legal entitlement to do so, absent a compelling public interest to the 

contrary. The money which Kentucky Power forecasts that its shareholders may lose is exactly equivalent to the 

money its customers stand to gain. 

This case only affects Kentucky Power’s shareholders and the five KWC customers. No other ratepayers 

will be impacted. Aiy  revenue loss or revenue gain to Kentucky Power over the one-year period in question will 

be a one-time nonrecurring event which canriot be reflected in base rates or otherwise. Moreover, Kentucky 

Power’s current after-tax return on equity is in the range of 1 0%-1 1 %. These earnings figures demonstrate more 

than adequate profits for the Company, not financial hardship, even after months of customers taking service 

under Tariff RTP. 

It would be perfectly appropriate for this Coiimission to adopt the newly-proposed Rider RTP and its 

custonier baseline approach on a going-forward basis beginning July 2013. But the existing Tariff RTP should be 

allowed to continue for the full tenn agreed to by the parties in the Conmiission-approved unanimous settlement 

from Kentucky Power’s last major rate case. 
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ARGUMENT 

I. Kentucky Power’s Request To Withdraw Existing Tariff RTP And To Establish The 
Fundamentally Different Proposed Rider RTP Would Violate The Explicit Language Of The 
Unanimous Settlement Agreement In Kentucky Power’s Last Rate Case And The Commission’s 
June 28,2010 Order Approving That Settlement. 

In reaching the Settlement in Kentucky Power’s last base rate case, parties expressly bargained for, and 

Specifically, paragraph 9 (a) of the Kentucky Power agreed to, a three-year extension of existing Tariff RTP. 

Settlenient provides: 

“The existing RTP Tariff shall be extended fos an additional tlzree-year period; fiirtlzer tlze tariff 
shall be anzended to pesnzit ctistonzers to enroll at any point diiring a year for a niinimiinz twelve 
consecutive 17zont1z period. ’J 

The Con~~i~ission’s June 28, 20 10 Order approving the Settlement likewise states that existing Tariff RTP 

would be extended for three years: 

“Kentucky Powevs existing Real-Time Pricing tariff shall be continued for three yeass, with 
czistomess able to ensoll at any point diiring a year for a nzininzunz pesiod of 12 months. ’I2 

Hence, based upon the parties’ unanimous agreement in the Settlement, the Commission explicitly 

approved of the extension of e.xisting Tariff RTP through June 30, 2013. And in filings before the Cornmission, 

Kentucky Power reiterated this Settlement conmitment. For example, in June 201 1, the Company stated: 

“It is notewost1z.y to nzeiztion that in a Conznzission Osder in Kentiicly Power Conzpmy ’s last 
setail rate case (Case No. 2009-004.59), the RTP tariff was coiitinzied fos three years, and will 
allow czistonzers to enroll at any point diising the year for a nzininzirnz period of 12 months. ”’ 

Kentucky Power also acknowledged its Settlement commitment regarding Tariff RTP in December 201 1 : 

“Howeves, as part of the Urzanimoiis Settlement Agseenzent in Case No. 2009-004.59, Kentiicky 
Power lzns agseed to atend the RTP tariffor an additional three years. ’A 

’ KIUC Ex. 1 (emphasis added). 
KIUC Ex. 4, Commission Order, Case No. 2009-00459 (June 28,2010) at 6 (emphasis added). 
KIUC Ex. 6, Kentucky Power Annual Report (June 30,201 1). 
KIUC Ex. 7, Kentucky Power Report on Real-Time Pricing Tariff (Dec. 16,201 1). 
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Accordingly, as recently as last year, Kentucky Power openly acknowledged its conm4tment to extend 

existing Tariff RTP for three years, in accordance with the Settlement. Yet now, when customers have actually 

begun taking service under Tariff RTP, Kentucky Power seeks to quickly withdraw existing Tariff RTP in 

violation of its Settlement coilvllitment and to deprive customers of an important benefit of the Settlement. 

Paragraphs 14(b) and (d) of the Settlement require the signatory parties to act in good faith and support 

enforcement of the Settlement: 

“(b) Keiitiiclv Power and the Intenmiors shall act in good faith and use their best eforts to 
reconznzeiid to the Conuizission that this Unaninzozrs Settlement Agreement be app’roved in its 
entirety and without nzodijkntion, and that the rates and charages set forth herein inzplenzented. 

(d) Kentucky Power and the Inteivenors fiirther agree to support the reasonableness of this 
Unaiiinzoiis Settlement Agiwment before the Comnzissioii, and to cause their coirnsel to do the 
sanze, incliidiizg in connection with any appeal>oiiz the Conznzissioii s adoption or enfor-cement 
of this Settlenzent Agi-eenzeizt. ” 

Kentucky Power’s unreasonable attempt to deprive customers of an important benefit of the Settlement 

runs counter to this language. The immediate withdrawal of existing Tariff RTP is directly contrary to the 

Settlement and the Commission’s Order approving that settlement. The Commission should not endorse 

Kentucky Power’s request to be excused from its Settlement coinmitment. Instead, the Coinrnission should allow 

Tariff RTP to continue until its stipulated expiration in June 2013, in accordance with the Settlement and the 

Commission’s Order approving that Settlement. 

11. There Is No Valid Reason To Justify The Modification Of The Settlement Or The Commission’s 
Order Approving That Settlement. 

KIUC acknowledges that the Commission has ongoing authority to modify a utility’s rates to ensure that 

the rates continue to be just and reasonable, pursuant to multiple provisions of KRS 27X.5 Paragraph 16 of the 

KRS 278.030; See also Order, Case No. 2011-00036 (April 12, 2012) at 3 (“It is clear from the Court’s March 8, 2012 
Order that both KIUC and Big Rivers have disputes over the Rate Order, and that the Commission is the agency with 
jurisdiction over all of the rate matters in dispute. Pursuant to KRS 278.040(2) and KRS 279.210(1), the Commission has 
exclusive jurisdiction over the rates of Big Rivers. In addition, KRS 278.260(1) empowers the Commission with original 
jurisdiction over complaints as to the rates of Big Rivers, and the Commission can make such investigation of those 
rates as it deems necessary or convenient, either upon a complaint in writing or on its own motion. Further, pursuant to 
KRS 278.390, the Rate Order continues in force until revoked or modified by the Commission, unless the Order is suspended 
or vacated in whole or in part by order or decree of a court of competent jurisdiction, while, under KRS 278.270, the 
Commission is authorized to prescribe a just and reasonable rate to be charged prospectively after conducting an 
investigation under KRS 278.260( 1)”). 
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Settleinelit acknowledges this authority. Further, equating the Settlement to a contract, the Mobile-Sierra doctrine 

would allow the Cornrnission to modify the Settlement if the Coinmission found that the Settlement would 

seriously h a m  the public interest.6 The Coininksion has relied upon the doctrine for a sinlilar purpose in the 

past.7 But Kentucky Power has failed to provide any legitimate reason why existing Tariff RTP causes rates to be 

unjust or uilreasoiiable and/or how Tariff RTP seriously hams the public interest. 

Kentucky Power provides two primary reasons in support of its request to immediately withdraw Tariff 

RTP, alleging that Tariff RTP has not hlfilled its “intent” of encouraging customers to engage in load-shifting 

and that Kentucky Power may incur revenue losses as a result of customers taking service under the tariff.’ 

KIUC responds to each of these arguments below. 

A. Kentucky Power’s Argument That Tariff RTP Has Not Satisfied Its “Intent” Is Contrary 
To The Plain Language Of The Tariff. 

1. The Plain Language Of Existing Tariff RTP Does Not Require Customers To Alter 
Their Regular Production Schedules In Response To Market Prices, But The Plain 
Language Does Allow Customers To Place A Designated Portion Of Their Load On 
PJM Market Capacity And Energy Pricing. 

As an illitial matter, Kentucky Power has acknowledged that the language of Tariff RTP sets out four 

ininirnum qualifications for taking service under the tariff. Kentucky Power has also acknowledged that the 

KIUC members currently taking service under Tariff RTP meet those four qualifications. In response to Staffs 

Second Set of Requests for Information, Item No. 6, Kentucky Power stated: 

NRG Power Mktg., LLC v. Maine Pub. Utilities Comin‘n, 130 S .  Ct. 693, 696, 175 L. Ed. 2d 642 (2010) (Under this 
Court‘s Mobile-Sierra doctrine, FERC must presume that a rate set by ‘a freely negotiated wholesale-energy contract’ meets 
the statutory ‘just and reasonable’ requirement.. .‘The presumption may be overcome only if FERC concludes that the 
contract seriously harms the public interest”’). 

See Re: Big Rivers Electric Coi;noration, Case No. 9885, Order (Aug. 10, 1987) (“The case law cited in NSA’s brief 
definitively states that regulatory coinmissions possess the authority to order changes or niodifications to rates embodied in a 
utility’s contract with a customer, if: ‘[Tlhe rate is so low as to adversely affect the public interest-as where it might impair 
the financial ability of the public utility to continue its service, cast upon other consumers an excessive burden, or be unduly 
discriminatory.’ Federal Power Conmission IJ. Sierra Pac$c Power Co., 3.50 U.S. 348, 35.5, 12 PLJR3d 122, 126, I00 L.Ed. 
388, 76 S.Ct. 368 (1955). In this case the Commission has determined that NSA’s existing contract rate does impair Big 
Rivers’ financial condition and that compelling reasons exist to implement flexible rates.”). 
* Application (June 1, 2012) at 4. 
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“The nzininziinz qiialiJications for  contracting to take service tinder Tariff R. T.P. are ( I )  that there 
be an open position in the experimental queue of ten customers; (2) that the ciistonzer have a 
demand of not less than I Mw; (3) that the ciistonzer specifi, at least 100 kW as being subject to 
tlze tarijf and (4) that tlze customer mist he talcing service tinder Tariff Q.P. or Tariff C.I.P.- 
T, 0 .D at the time of the request. The ten customers met these nzinimiinz criteria. )’ 

However, Kentucky Power now seeks to supplement those four minimum qualifications by inserting a 

new unwritten requirement that customers taking service under Tariff RTP must engage in some unspecified 

amount of load-shifting which is to be measured through some unspecified process. Kentucky Power’s new 

requirements cannot be found within the plain language of existing Tariff RTP. 

Kentucky Power relies heavily upon the following sentence within existing Tariff RTP in making its 

argument: 

“The RTP Tariff will offer customer the opportunity to manage their electric costs by slzifting 
load front higlzer cost to lowel- cost pi-icing periods or by adding new load during lower price 
periods. ’I 

But nothing in this sentence expressly mandates that customers taking service under Tariff RTP must alter 

their regular production schedules by moviiig more production to off-peak hours. It only gives customers the 

opportunity to do so. Further, Kentucky Power conveniently ignores the next sentence of Tariff RTP, which 

provides for a wholesale real-time market-pricing option: 

“Tlze experimental pilot will also offer tlze customer the ability to experiment in the wholesale 
electricity inarlcet by designating a portion of the customer’s load subject to standard tariff rates 
with the remainder of tlze load subject to real-time prices. ” 

This language clarifies that customers who satisfL the minimum conditions for service are provided the 

ability to experiment in the wholesale electric market with their load. Tariff RTP then established a very precise 

fonnula whereby the customer’s designated real-time load will be charged PJM capacity and energy charges, plus 

transmission, distribution and adininistrative charges. Even though the actual electricity is provided by Kentucky 

Power and not some third party, this is a pure form of market-based pricing. While the RTP customers also have 

the opportiinity to alter their regular production schedules in response to PJM energy and capacity prices, they are 

not required to do so. The plain language of Tariff RTP gives customers the discretion to determine whether or 
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iiot to alter their regular production schedules in response to PJM inarket conditions. Moreover, if the RTP 

customers ultiniately decide not to alter their regular production schedules in response to inarket conditions, then 

that is just one finding gained froin iiriplementing Tariff RTP as an experiineiital pilot program. 

It is certainly true that Tariff RTP cotikcl have been written to require customers to alter their regular 

production schedules as a condition of talcing service under the tariff. During the negotiation and review of the 

Settlement, either Kentucky Power or the Conmission itself could have revised the language of Tariff RTP to 

expressly require customers to shift their energy usage to off-peak periods if that was the only intended purpose of 

Tariff RTP. But that is not how the plain laiiguage of existing Tariff RTP is actually written. Tariff RTP was 

specifically designed as a surrogate market pricing mechanism, not a mandatory load-shifting mechanism. 

The Settlement should not now be altered. There are many components in the Settlement (ix., $63.66 

nlillion rate increase, 10.5% ROE 011 the environmental surcharge, 60/40 sharing of off-system sales profits) that 

cozild have been negotiated and written differently. But the parties must accept the Settlement and Tariff RTP as 

written. Customers are acting in accordance with the plain language of Tariff RTP. Therefore, Kentucky Power’s 

request to immediately withdraw Tariff RTP in violation of the Settlement should be rejected. 

2. The Fact That Existing Tariff RTP Does Not Require Customers To Engage In 
Load-Shifting Is Made Clearer By The Fundamental Differences Between Tariff 
RTP And Proposed Rider RTP. 

The fact that Tariff RTP does iiot require customers to alter their regular production schedules in response 

to PJM inarket prices is made clearer when the design of existing Tariff RTP is compared to the design of 

proposed Rider RTP. Some key differences between the two real-time pricing mechanisms are presented in the 

following chart: 
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Rider RTP I Tariff RTP 

I 

Provides no inforination outlining a load- 
shifting baseline methodology or that instructs 
a customer regarding how much load to shift, 
which hours to shift such load, tlie 
consequences of not shifting load, or any other 
reference to load-shifting procedures. 

Specifically designed to reflect PJM market 
capacity and energy prices, as well as FERC- 
approved OATT Transinksion rates, 
distribution rates and administrative charges. 
All load subject to Tariff RTP is priced at PJM 
equivalent market rates, not the existing 
regular tariff rates. 

Specifically defines the load-shifting baseline 
methodology. 

Specifically designed to maintain existing 
tariff rates, unless a customer shifts its load. 
The amount of the load-shift is priced at PJM 
energy rates, while all other charges are based 
upon existing regular tariff rates. 

No provisions for customer and Kentucky 
Power to jointly determine a customer baseline 
to nieasure load-shifting. 

Specific language that governs the process 
used to develop a customer baseline Jointly 
between the customer and Kentucky Power. 

I 

As demoiistrated in the chart, there are stark differences between Tariff RTP and proposed Rider RTP. 

Tariff RTP was intended to function as a surrogate market pricing mechanism, which allows customers to decide 

whether and how to respond to PJM market pricing signals. Customers taking service under the Tariff must pay 

PJM energy, capacity, and transmission rates at all times for their designated RTP load and therefore have 

discretion to determine if and when those PJM rates are so high as to make continued production during on-peak 

hours uneconomic. Conversely, proposed Rider RTP only subjects customers to PJM energy pricing if customers 

alter their energy usage patterns or “load-shift.” Otherwise, those customers pay standard tariff rates. Thus, 

while proposed Rider RTP is specifically designed to provide market-pricing only to shifted load, existing Tariff 

RTP provides market-pricing at all times to the designated RTP load. 

Kentucky Power’s Responses to the Attorney General in Case No. 2007-00166, in which Tariff RTP was 

established reinforce that, in implementing its real-time pricing prograin under Tariff RTP, Kentucky Power 

designed the program to be the equivalent of the customer purchasing market power directly: 
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"Q: 

A: 

Please provide a detail explanation of exactly what costs the conipany will incur by 
utilizing tlie PJM RTO sates ratlzes than its own costs of genemtion? 

AEP/Kentticlcy Power tseats the portion of the load designated by the cirstonzer as subject 
to real-time psicing as if the ciistonzer is purchasing its 1-equisenzents dimctly ji-om the 
nzaslcet. AEP will separately identifi the seal-time load and will be purchasing fionz tlze 
nzarlet tlze requirenzents for that load. The costs AEP incurs to do that will be passed on 
to the customer. Those costs ase detailed in the RTP targf and include denzand, energy, 
ancillaiy and tsansnzission clzaiflges .. . 9 

*** 

Q: As participants are to be clzasged fos a po1,tion of a load they designate at their ciirsent 
tariff sate plus any portion of additional load they designate as subject to real-time 
pricing, does the possibiliy exist for over os under secoiwy from individtial 
participants? If so, how does the conzpany psopose to allocate such over or under 
r-ecovesed fiinds? 

No, the Company believes that individual particQmits will pay for the costs they catise 
the Conzpany to incur. The cui-rent tariff rates are cost based and the psice paid for  
usage tinder seal-time psicing rejlects the costs customer woiild incus if they purclzased 
the electricity in the competitive nzarlet. "lo 

A: 

In his first testimony filed in this case, Company witness Ranie K. Wolmlias candidly acknowledged that 

Tariff RTP provides customers a choice to pay market-based rates: 

"The current tariff effectively allows ciistonzess to choose between the lower of cost-based sates 
and nzasket-based mtes, which was neither the Company 's, nos the Conznzission 's intention when 
the expesinzental tariff was appsoved. '"I 

The notion that Tariff RTP was only designed for customers that can change their regular production 

schedules in response to on-peak PJM market prices is a new theory presented by Kentucky Power as the case 

developed as an after-the-fact justification for changing the existing program.'' This new theory should be 

rejected. 

There are distinct differences in the language of existing Tariff RTP versus proposed Rider RTP. 

Proposed Rider RTP outlines a method for determining the baseline used to measure whether customers are 

actually shifting their energy usage to off-peak hours in response to PJM market prices. Conversely, nowhere in 

Baron Testimony, Ex. SJB-3 at 1, Kentucky Power Company's Responses to Attorney General's Second Set of Data 
Requests (June 28,2007), Item No. 6(b). 
l o  Baron Testimony, Ex. SJB-3 at 4, Kentucky Power Company's Responses to Attorney General's First Set of Data Requests 
(June 5, 2007), Item No. 6(E). 
l 1  KIUC Ex. 2, Direct Testimony of Ranie K. Wohnhas (June 1, 2012) at 6:18-21. 

marginal energy cost price signals and reduce usage during high-priced hours. This would certainly be the case for AK Steel. 
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the language of existing Tariff RTP is it explained how Kentucky Power would measure a customer’s load- 

shifting and/or how the Company would determine whether a customer’s reduction in load was actually in 

response to market conditions. The language of existing Tariff RTP provides no baseline against which usage 

data can be compared to deteriiiiie whether customers are actually load-shifting. Under its theory, Kentucky 

Power would enjoy seemingly unconstrained discretion to deternine whether customers have altered their energy 

usage in response to PJM market conditions. 

The language of existing Tariff RTP also does not set forth what level of load-shifting would be required, 

if customers were in fact required to alter their on-peak energy usage in response to PJM market conditions. 

Under its interpretation of existing Tariff RTP, Kentucky Power would presumably be pernitted to use its own 

subjective judgment to decide whether customers were satisfying the unwritten load-shifting “requirements” of 

Tariff RTP. Though Kentucky Power speculated regarding what amount of customer load-shifting would be 

satisfactory at the hearing,I3 the Company could point to no express language in Tariff RTP that explicitly sets 

forth what amount of load-shifting would be required. Conversely, proposed Rider RTP sets forth what shifts in 

energy usage would be considered load-shifting. 

Records from the case where the Coimnission initially established Tariff RTP further clarify that there are 

intentional differences between Tariff RTP and a real-time pricing mechanism like proposed Rider RTP. 

Proposed Rider RTP uses the Customer Baseline L,oad (“CBL,”) approach that other Kentucky utilities have 

adopted. However, existing Tariff RTP was specifically designed to serve as an alternative to the CBL approach. 

The Commission’s February 1, 2008 Order in Case No. 2007-00166 recounts how Kentucky Power expressly 

defended its decision not to use a CBL approach 

“Kentiicky Power responds to the AG’s concern regarding its decision not to use a CBL‘ 
approach by acknowledging that the Commission did not direct the companies to implement a 
partictilar type of program. Kentiicky Power argues that by allowing flexibility iii designing 
progrartis, the Conmission freed the companies to use their coriipany-specijk experience to 
develop prograriis that provide their ciistoiirers with appropriate price signals while avoiding 
the allocation of additional costs to other custoniers. 111 addition, Kentucky Power argues the 
deploymerit of both CBL prograins arid Kentucky Power’s model will provide the Corimissioii 
with additional irtformatioiz it worild otherwise lack.”” 

l 3  Tr. at 12:35:39-12:37:50 and 14:22:50-14:24:27. 
l 4  Order, Case No. 2007-00166 (Feb. 1,2008) at 11 (emphasis added). 

- 10 - 



Thus, Kentucky Power acknowledged the value of implementing an intentionally distinct real-time 

pricing mechanism that used a non-CBL approach. The Coimnission also explicitly recognized the value of 

Kentucky Power’s decision not to adopt a CBL approach, noting that “Keritucky Power’s model will psovide 

iilfoiwzation that nzay not be available ifKentucky Power was reqiiised to iitilize n CBL.”” 

These records indicate that Tariff RTP was specifically designed to represent an alteniative approach to 

the CBL approach - a surrogate market pricing approach. Adopting a different real-time pricing mechanism 

tlx-ougli Tariff RTP allowed the Coinmission to garner information about how effective different real-time pricing 

mechanisms may be, given that this was adopted as an experimental pilot program. 

hi this case, KWC witness Baron also explained the value of establishing a real-time pricing mechanism 

without a load-shifting requirement, like Tariff RTP, stating: 

“The purpose of n real-tinze pricing tariff is to provide nzarlet-based price signals to ctistonzers, 
who can then pelform internal economic evaluations for the piirpse of optimizing their use of 
electricity, given their production processes, market deinand and psices for their products, with 
consideration of the overall economic impact of all of theis production costs, incliidirig 
electricity. B~y instituting Tariff RTP, the Conznzission is providing customers the opportunity to 
bear the tnie market costs of their production decisions. Custonzei-s then have the choice to niale 
economic decisions based on these nzai-ket-based electric prices. ,>I6 

In addition, there can be economic development benefits as a result of establishing a real-time pricing 

mechanism like Tariff RTP, which provides large businesses a chance to experiment in the electric market, if such 

a decision is economic. 

Now, when customers are actually taking service under Tariff RTP, Kentucky Power asks the 

Commission to immediately withdraw Tariff RTP and to establish a fundamentally different real-time mechanism 

using a CBL approach. But customers have adhered to the plain language of Tariff RTP, which both Kentucky 

Power and the Coinmission approved of in Case No. 2007-00166 and again in the settlement. The non-CBL 

approach adopted by the Commission in Tariff RTP does not require customers to alter their on-peak energy 

usage in response to PJM market prices, and there is value in existing Tariff RTP’s distinct market-based 

approach, which the Comnission recognized. Accordingly, there is no justification for altering the Settlement. 

l 5  Order, Case No. 2007-00166 (Feb. 1,2008) at 12. 
l6  Direct Testimony of Stephen J. Baron (Aug. 27, 2012) (“Baron Testimony”) at 11:18-125. 
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Instead, the Coimnissioii should uphold its decisions approving Tariff RTP’s approach to real-time pricing arid 

should allow the tariff to continue through its stipulated expiration in June 20 13. 

3. KIUC Members Have Not Violated the Terms of the Settlement. 

Kentucky Power suggests that it should be allowed to violate the Settlement since it believes that the 

KIUC members curreiitly taking service under Tariff RTP are also violating the terms of the Settlement by 

deciding not to alter their production schedules in order to shift their 10ad.I~ The Commission should reject 

Kentucky Power’s suggestion, which is incorrect and unfounded. Nowhere does the Settlement require customers 

to alter their on-peak energy usage in order to take service under existing Tariff RTP. The Settlement only 

addresses the three-year extension of that tariff. A id  as discussed above, the plain language of Tariff RTP does 

not require customers to alter their regular production schedules to move more production to off-peak hours. 

Notably, Kentucky Power did riot advise KIUC members who asked to take service under Tariff RTP that 

the ability to alter their regular production schedules to shift more load to off-peak hours was required under the 

tariff. For example, Kentucky Power engaged in multiple discussions over many years with Catlettsburg Refining 

LLC, a subsidiary of Marathon Petroleum LP (“Marathon”) regarding Tariff RTP. During Marathon’s 

discussions with the Company, Marathon openly informed Kentucky Power that because of its around-the-clock 

operations it could riot engage in load-shifting.” Kentucky Power never indicated to Marathon that such behavior 

was a required condition to take service under Tariff RTP, but instead moved Marathon’s load onto Tariff RTP 

effective July I ,  20 12. 

Thus, Kentucky Power registered Marathon, a customer it knew could not alter its regular production 

schedules in response to on-peak PJM market prices, to take service under Tariff RTP. This undermines the 

Company’s current claim that it allowed customers to take service under Tariff RTP aiid then planned to monitor 

their behavior to see if they engaged in load-shifting, and potentially backbill those customers. Kentucky Power 

knew for a fact that, because of its 24/7 operations, Marathon could not engage in load-shifting when it registered 

l 7  Tr. at 10:29:21-10:31:04. ’* Rebuttal Testimony of Ranie K. Wohnhas at 5:19-21. 
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Marathon to take service under Tariff RTP. If load-shifting was a required condition under the tariff, which it is 

not, Kentucky Power would not have registered Marathon to take service under Tariff RTP. 

Kentucky Power has failed to provide a valid argument that customers currently taking service under 

Tariff RTP have violated the terms of the Settlement. Accordingly, the Coinmission should reject the Company’s 

request to immediately withdraw Tariff RTP. 

4. Allowing Kentucky Power to Insert Additional Unwritten Requirements into the 
Plain Language of Tariff RTP Based Upon Its “Intent” in Implementing the Tariff 
is Contrary to Law and Would Constitute Bad Public Policy. 

Allowing Kentucky Power to insert new unwritten requirements into Tariff RTP based upon its “intent” 

in implementing the tariff is contrary to law and would be a bad policy decision. The Commission regulates a 

large number of utilities and approves volumes of tariffs. Customers should be able to read the plain language of 

the tariff that applies to them and understand their rights and responsibilities. Customers should not be required in 

every scenario to determine the utility’s “intent” in developing the tariff. Such a policy is unworkable. In 

addition, it undermines the rationale for requiring utilities to make their tariffs open for public inspection, which is 

required under KRS 278.160. 

KIUC members ,justifiably relied upon the continuation of existing Tariff RTP, the integrity of the 

Conmission’s settlement process, and Kentucky Power’s own assertions to those customers in determining 

whether to take service under Tariff RTP. Prior to taking service under Tariff RTP, those customers engaged in 

serious consideration and review of the tariff over the years, relying not only upon the plain language of the 

Settlement and the Order approving that Settlement, but also upon Kentucky Power’s own assertions to those 

customers. 

For example, Marathon reinstated discussions with Kentucky Power about moving its load to Tariff RTP 

early this year.’’ Marathon informed Kentucky Power that it could not engage in load-shifting, due to the nature 

of its high-load factor operations.20 Kentucky Power never indicated to Marathon that such behavior was a 

required condition to take service under Tariff RTP. And as recently as May 16,201 2, Marathon was assured that 

l9  Baron Testimony, Ex. SIB-2 at 1.5 of 63. 
20 Rebuttal Testimony of Ranie K. Wohnhas at 5: 19-21 
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no changes in Tariff RTP rate structure were anticipated and that delaying execution of Marathon’s Addendum to 

take service under the tariff would not be an issue. Kentucky Power asserted: 

“[AIS noted, Kentucky Power expects to be filing the new RTP rate in a coiple of weeks. We do 
not anticipate arty cliaiiges in tlte rttetltodology of deterittiniizg the rate structure. We will share 
the rate information with ,you at that time. Since we have language in the ciiiwnt Addendum that 
is acceptable to both parties, I recoininend that we 1-evisit the execution of the Addendum in its 
curvwitfoiwz at that tinie ’ I . ~ ’  

Despite this May 16, 2012 assurance that tlie Addendum was fine and no changes in the Tariff RTP 

methodology were anticipated, it was oidy two weeks later that Kentucky Power blindsided Marathon by filings 

its application to inmediately withdraw existing Tariff RTP. 

Kentucky Power’s customers should be able to justifiably rely upon the integrity of the Cornmission’s 

settlement process as well as Kentucky Power’s own assertions to those customers. The agreement to extend 

existing Tariff RTP for three years was part of the delicate balance achieved by the parties in reaching tlie 

Cornnission-approved settlement. KrUC specifically bargained for and relied upon the three-year extension of 

existing Tariff RTP, not the fundamentally different proposed Rider RTP. Concessions were made to Kentucky 

Power in exchange for the right to have existing Tariff RTP extended for three years. The Conmission should not 

facilitate Kentucky Power’s attempt to hami customers by altering the Settlement before customers receive the 

full benefit of their bargain. 

This is an important matter of policy and precedent. If other utilities believe that settlement coinnitnients 

made by them and approved by the Coinn~ssion can later be changed to the detriment of one of the signatory 

parties, then the settlement process is compromised and rendered less effective. If settlement agreements are 

allowed to be changed after tlie fact, then parties are less likely to resolve matters through negotiation. 

Kentucky Power merely appears to be asking the Commission to bail it out of a deal that could result in a 

one-year revenue loss to AEP’s sliareholders. Though Kentucky Power claims that customers will receive a 

“windfall” under Tariff RTP, only capacity savings are certain for customers. There are no guarantees about 

market energy pricing. It is possible that high market energy prices could make the RTP rate uneconomic, but all 

Baron Testimony, Ex. SJB-2 at 21 of 63 (emphasis added). 
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five KIUC member companies were willing to take that risk in taking service under Tariff RTP. It is an option 

they bargained for as part of the Settlement, and it is wrong for Kentucky Power to try to deny thein that right. 

B. The Risk Of Future Revenue Losses Was Accepted By Kentucky Power In Signing The 
Settlement. 

1. I<entucky Power Was Fully Aware of the Risk of Revenue Losses When the 
Company Signed the Settlement in 2010. 

Since its inception, Kentucky Power has been fully aware of the risk of revenue losses as a result of 

establishing Tariff RTP. Kentucky Power openly acknowledged that Tariff RTP could result in revenue losses 

when it established the tariff in Case No. 2007-00166, as the Company’s response to one of the Attorney 

General’s data requests in that case recounts: 

“Q: Does the coinpany believe that allowing participants to choose the amount of load they 
are willing to have sul,ject to real-tinze pricing will result in 1-eveniie ei-osion? r f  not, 
why? 

It is anticipated tlzat customers that participate in any progmnz woiild do so only if they 
beneJit Ji-om participation in tlzat progmnz, tlzereby providing less ~eveniies to the 
Company.. . ’I” 

A: 

Because Kentucky Power was aware of the possibility of revenue losses as a result of implementing Tariff 

RTP, it was also fully aware of that possibility when it signed the Settlement extending existing Tariff RTP for 

three years in 20 10. 

Kentucky Power’s current revenue loss estimate is based, in part, upon the difference between the 

Company’s retail demand charge for capacity and the PJM RPM price for capacity. But the PJM RPM capacity 

price for the 2012/2013 planning year ($16.46/MW-day or $0.501/kW month) was determined by a capacity 

auction held in May of 2009. As Kentucky Power itself admits, the Company knew to the penny the PJM RPM 

capacity price for the 2012/2013 PJM Planning Year a full year before it signed the Sett le~nent.~~ The current 

drop in capacity prices therefore does not provide a valid reason to justify modifying the Commission-approved 

Settlement. 

77  -- Baron Testimony, Ex. SJB-3 at 6, Responses to AG 1’‘ Set, Response to Item No. 1(B). 
23 Kentucky Power Response to KIUC Motion to Dismiss at 9-10. 
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Kentucky Power’s estimated revenue loss is also based upon its projections of low energy market prices 

through June 2013.’4 But the risk that PJM marginal energy prices might be depressed in the 2012/2013 time 

frame was known or should have been known to Kentucky Power when it signed the settlement. It is 

unpersuasive for AEP-a company that regularly trades in the wholesale power Inarket-to assert that it did not 

realize that over a three-year period energy prices could fall. 

2. Kentucky Power is Currently Financially Healthy, Even After Months of Customers 
Taking Service Under Tariff RTP With After-Tax Returns in the 10% - 11% 
Range. 

Kentucky Power has provided no proof of serious financial h a m  to the Company, but instead only 

speculation as to the potential for such haim. But mere speculation as to future h a m  is insufficient to satisfy the 

Mobile-Sierra public interest standard authorizing the Commnission’s alteration of previously approved settlement 

agreements. 

Currently, Kentucky Power is finaricially healthy. According to the data in Kentucky Power’s August 

2012 Financial Report filed Oct 2, 2012 at the Commission, the Company earned an after-tax return on comnion 

equity of 10.59% for the twelve months ending August 31, 2012.” That report included two months when 

customers were taking service under Tariff RTP (customers began taking service under the tariff July 1, 2012). 

The data in the Company’s Third Quarter Report for 2012 indicates that Kentucky Power earned an after-tax 

return on c o m o n  equity of 11.18% for the nine months ending September 30, 2012.26 This data included three 

months when customers were taking service under Tariff RTP. Given that the average return-on-equity 

authorized by state commissions for electric utilities in the first nine months of 2012 was 10.22%,17 Kentucky 

Power is financially healthy, even after months of customers taking service under Tariff RTP. If anytliing, 

Kentucky Power’s return-on-equity is excessive. 

’4 Kentucky Power Application at 77. 
25 KIUC Ex. 8. 
l6 KIUC Ex. 9. 
“KIUC Ex. 10. 
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Mr. Wohnlias forecasted that over twelve months Kentucky Power’s return-on-equity would drop by 

2.3%, from 8.9% to 6.6%, if existing Tariff RTP remains in effect.2x As the discussion above indicates, Kentucky 

Power’s actual returns on equity including thee  months of Tariff RTP have been significantly higher than the 

8.9% figure cited by Mr. Wohhas. If Kentucky Power’s September 30, 2012 return-on-equity of 11.18% 

dropped by 2.3%, Kentucky Power would still earn a return-on-equity of 8.8% assuming all of Mr. Wohnhas’ 

predictions tun1 out to be true and were compressed into nine months. Even if this forecast is accurate, an 8.8% 

ROE for one year does not adversely affect the public interest and cannot serve as the basis for revising a 

previously approved Settlement.” Therefore, changing the Unanimous Settlement would not protect K eiitucky 

Power from substantial financial losses, but instead would merely preserve excessive profit for AEP’s 

shareholders. 

The Company’s projected revenue losses are not guaranteed to occur. PJM marginal energy prices 

change hourly and could easily increase over the next year, resulting in greater than expected revenue to Kentucky 

Power. In fact, in July of this year, Kentucky Power received greater revenues from the customers taking service 

under Tariff RTP than it otherwise would have due to increased energy prices.30 Company witness Wohnhas 

testified that “actual sesults show that the July revenue fioni the I0  ciatoniers on Tariff RTP was approximately 

$ I  07,000 higher than it woiild have been had these ciistonxm been on their respective standard tasijj5.. ..’’3’ 

Hence, the level of any h a m  or benefit to the Company as a result of Tariff RTP is still uncertain. 

In fact, one of the biggest risks that a customer taking service under Tariff RTP takes is that PJM energy 

prices will change over the next year, thereby making its decision to take service under that tariff uneconomic. 

PJM marginal energy costs, especially during on-peak hours, routinely are many times greater than Kentucky 

Power’s average coal-based energy  charge^.^' By agreeing to take service under Tariff RTP for the twelve-month 

period required under the tariff, customers have agreed to accept that risk. Should energy prices increase, those 

customers will have to determine whether and how they would respond to such prices. However, the risk 

Direct Testimony of Ranie K. Wohnhas (June 1,2012) at 10:3-5 (“A reduction of $17.4 million (3.2%) of retail sales 
revenue would reduce KpCO’s ROE by approximately 2.3% from its April, 2012 level of 8.9%’). 
l9 Baron Testimony at 17:21-22 (finding that a 6.6% ROE for one year is not serious enough to condone revising a previously 
approved Settlement). 
30 Tr. at lO:S7:3S-lO:S8:0S. 
3’  Wohnhas Rebuttal Testimony at 10:lS-19. 

Baron Testimony at 19r6-7. 32 
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associated with the volatility of PJM real-time energy prices is not a valid reason to renege on a Cominission- 

approved Settlement since that risk was known at the time the agreement was signed. 

Whatever revenue loss or gain niay in fact occur during the final year of Tariff RTP will be one-time and 

non-recurring, assuming that Tariff RTP expires on June 30, 201 3 in accordance with the Settlement. Therefore, 

that loss or gain will not be recoverable in a base rate case or Accordingly, while Kentucky Power’s 

shareholders may incur a loss or gain if the Coimnission upholds the Settlement, customers will not. 

3. If Customers Alter Their Regular Production Schedules, as Kentucky Power 
Suggests They Are Required to Do, Kentucky Power May Experience Greater 
Revenue Losses. 

Kentucky Power expresses concerns about custoniers not engaging in load-shifting and about the 

potential for revenue losses resulting froin the continuation of Tariff RTP. But if customers actually did engage in 

load-shifting, as Kentucky Power claims they must, the Conipany would experience greater revenue losses. 

Kentucky Power witness Wohiilias confirmed that, if Tariff RTP customers had in fact engaged in load- 

shifting in July of 2012, those customers would have paid low-priced off-peak energy prices rather than the high- 

priced on-peak energy prices. Consequently, Kentucky would have received less revenue from those cu~torners .~~ 

Thus, if customers engaged in load-shifting, as Kentucky Power suggests, then the Company would have 

experienced greater revenue losses in July. 

Kentucky Power counters that point by arguing that the energy freed up by customer load-shifting could 

be sold off-system to offset some of that greater revenue loss. But if Kentucky Power sold the freed-up energy 

off-system, as it suggests, the revenues from those energy sales would be split according to Member Load Ratio 

among AEP affiliates from various states, under the tenns of the AEP Power Pool agreement.35 Kentucky Power 

would only get to keep about 7% of the increased margins from those off-system sales as 7% is its MLR. 

Therefore, Kentucky Power was actually benefitted by Tariff RTP customers who did not load-shift in July 2012 

33 Baron Testimony at 24r3-6. 
34 Tr. 11:18:56-11:19:33. 
35 Tr. 11:20:30-11:22:19. 
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because Kentucky Power got to keep the all of the greater revenues from its high-priced on-peak energy sales to 

those customers. 

111. Under No Circumstances Should the Commission Backbill Tariff RTP Customers Because Doing 
So Would Violate the Filed Rate Doctrine and Would Constitute Retroactive Ratemaking. 

Kentucky Power’s data responses to Staff in this proceeding raised the possibility of backbilling the 

The Conmission should reject this suggestion as customers currently taking service under Tariff RTP.36 

retroactive rateniaking and a violation of the filed rate doctrine. 

The Cornmission’s statutory rateniaking authority “is derived fi-om an integrated, comprehensive systenz 

aimed at providing stability arid notice to all entities involved in the rate process. ’”’ Consistent with this system, 

KRS 278.160 forbids a utility from charging any rate other than the rate in effect at the time that service was 

rendered. KRS 278.1 60(2) provides as follows: 

“No utility shall cliarge, denzand, collect, or receive fioni any person a greater 01- less 
compensation for any sewice rendered or to be rendered than that pi-escribed in its Jiled 
sclzediiles, and no person shall ivceive any service fionz m y  utility for a contpensation greater or 
less tlzan tlzat prescribed in stich sclzediiles. ’’ 

KRS 278.390provides that rates set by the Commission are the “filed rate” until revoked or modified by 

Comnission order: 

‘%;;/evy order entered b,y the conznzission shall continire in force until the e.xpiration of tlze time, if 
any, nanzed by the commission in tlze order, or trntil revoked or nzodi3ed by 
the comnzissioii, iinless the order is suspended, or vacated in whole or in part, by order of decree 
of a coiirt of conzpetent jurisdiction. ’’ 

Finally, KRS 278.270 empowers the Conmission to set ‘:just and reasonable” rates on a prospective basis only. 

278.270 states: 

“Whenever the commission, tpon its own motion or upon conplaint as provided in KXS 2 78.260, 
and clfer a hearing had iryon reasonable notice, j?ncls that any /-ate is tmjzrst, irni-ensonable, 
insiEfficient, unjustly discrinzinatory 01- otlieiwise in violation of any of the provisions of this 

36 Kentucky Power Response to Staffs Second Request for Information, Item No. 6. 
37 Cincinnati Bell Telephone Co. v. Kentucky Public Seivice Com’n, Court of Appeals of Kentucky, 223 S.W.3d 829, 837-838 
(February 2,2007). 
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chaptes, the coniinission shall by oscles psescsihe a jirst aiid reasonable sate to be followed in the 
>dS f14t14re. 

Coiispicuously absent from this statute is any pllrase aiabliiig the Commission to set rates retroactively. 

The Conmission explained that: 

“Tlie side against i*etsonctive satenzaliing is a ‘genescrlly accepted pi-inciple of public utility law 
i.sliich secognizes the prospective natiise of utility sateninliing and psoohihits regiilatmy 
coiizniissioiis.fi.or.72 solling back sates wliicli h i e  alseady been appsoved and beconie final ’ . . It 
fiistlier prohibits segiilatoiy cornniissions when setting iitility sates, fioni aifjirsting.for past losses 
01- gains to eitlies the utility consiiniess, os pasticulas classes of cominiess. ,?39 

The Coinmission concluded that if it later finds that its rates are riot just aiid reasonable it can adjust those 

rates prospectively, but not retrospectively. The Coimnission stated that “it is specijkally authorized h y  KRS 

2 78.2 70 to iizalce psospective adjiistnients to sates if it j n d s  that tlze rates ai-e unjust, univasonable, insilfficient, 

iinjustly discriniiiiatoiy os otfierwise in violcition of a n y  provisions of KRS C h a p s  2 78.”40 In addition, an agency 

may not impose a charge over and above the rates on file at the time of the delivered service for regulated services 

already rendered because such a charge would violate tlie filed rate d~ct r ine .~’  

The Tariff RTP rates paid by customers since July 1, 2012, which the Commission authorized in 

approving the Settlement, remain in full force and effect until the Commission modifies them by order. As 

recently as June 28, 2012, the Comnission itself expressly stated that “Kentziclgi Powes’s existing Tariff RTP kas 

not been suspeiided nnd it seniains in firll force and e$ife~t.”~’ The Coimnission also explicitly denied I< entucky 

Power’s request that Tariff RTP be suspended after J ~ l y  1, 2012 during the pendency of this p r ~ c e e d i n g . ~ ~  Tlie 

Tariff RTP rates paid by customers during tlie pendency of this proceeding constituted lawful filed rates. 

Consequently, Tariff RTP customers cannot be backbilled by Kentucky Power for their service since J d y  1, 2012 

without violating the prohibition against retroactive ratemaking and without violating the filed rate doctrine. 

38 Emphasis added. 
39 Ofrice of the Atty. Gen. v. Atmos Energy Coip., Case No. 200.5-00057, Order (February 9,2007) at 1 
40 u. at 1 (emphasis added). 
4’ See Associated Gas Disti-ihiitors 1’” F.E.R.C., 893 F.2d 349,354-56 (D.C.Cir. 1989). 
42 Order, Case No. 2012-00226 (June 28,2012) at 3. 
43 @at  4. 
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IV. Customers Did Not Violate The Notice Requirements Of Tariffs Q.P or C.1.P-T.O.D. In 
Transferring From Those Tariffs To Tariff RTP. 

At the hearing, Staff raised the issue of whether Kentucky Power and/or the customers currently taking 

service under Tariff RTP adhered to the twelve-month notice requirements set forth under Tariff Q.P. and Tariff 

C.I.P.-T.0.D.44 As Kentucky Power clarified, the notice requirements were not violated because customers did 

not terminate their service contracts with the Conipany. The twelvemonth notice applies to tennination of 

service, not merely switching rate schedules. Any customer may change rate schedules at any time.45 

The “Rate Schedule Selection” portion of the Tenns & Coiiditions of Service in Kentucky Power’s tariff 

specifically provides: 

“Cietonier may change their initial rate schedule selection to another applicable rate schedtile at 
any time by either written notice to Coi?zpmzy and/or by executing a new conti-act for the rate 
schedule selected, pi-ovided that the application of siich sulwequent selection shall continue for  I2  
nzoiiths before any other selection may be ninde. In no case will the Conipany re$iiid any 
nionetary d$fei-eiice betweeii the rate schedule under which sewice was billed in prior periods 
atid the newly selected rate scliedule. ”‘ 
Hence, there was no requirement that current Tariff RTP customers were required to give twelve-month 

notice prior to switching to Tariff RTP. Those customers could switch rate schedules at any time. It was 

therefore, appropriate for those customers to begin taking service under Tariff RTP effective July 1, 2012. 

V. If The Commission Wishes To Implement A Different Real-Time Pricing Mechanism To Encourage 
Load-Shifting, The Commission Should Do So While Still Allowing Tariff RTP To Continue Until 
Its Current Expiration Date Of June 30,2012, In Accordance With The Settlement. 

At the hearing, Commissioner Breatkiitt appeared concenied that Tariff RTP may not satisfy policy 

objectives such as demand-side management or energy efficiency. If the Comnlissiori is interested in adopting a 

mechanism that is specifically intended to encourage large nianufactures to change their production processes to 

shift load to off-peak periods, the Commission could establish proposed Rider RTP, or a siinilar mechanism, 

immediately and allow it to exist simultaneously with Tariff RTP. Alternatively, the Cornmission could establish 

Rider RTP, or a similar mechanism, on July I ,  2013, after Tariff RTP expires. Such an action would not be in 

direct contravention to the Settlement, provided that Tariff RTP is allowed to continue until its stipulated 

Tr. at 11:30:42-11:32:1.5. 
45 Tr. at 11:59:00-12:00:39. 
46 Tr. at 12:23:46 (reading Kentucky Power Tariff, Original Sheet 2-7 (emphasis added)). 

44 
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expiration date on June 30, 20 13. Accordingly, irrespective of the Commission’s ultimate decision regarding 

proposed Rider RTP, the Coinmission should reject Kentucky Power’s request to withdraw Tariff RTP prior to its 

expiration on June 30,2013. 

CONCLUSION 

Kentucky Power’s request to iimnediately withdraw existing Tariff RTP should be rejected as a violation 

of tlie Coimnissioii-approved Settleinelit and the Commission’s Order approving that Settlement. Kentucky 

Power failed to satisfy the Mobile-Sierra standard and/or tlie requirements of KRS Chapter 278 that would justify 

modifying either the Settlement or the Coinmission’s Order. hi particular, the Company has not proven that the 

continuation of existing Tariff RTP through its agreed upon tenn would result in unjust or unreasonable rates or 

would seriously harm the public interest. Accordingly, the Coinmission should not allow Kentucky Power to 

withdraw existing Tariff RTP 

Respectfully submitted, 

Michael L. Kurtz, Esq. 
Kurt J. Boehm, Esq. 
Jody M. Kyler, Esq. 
BOEHlU, KURTZ & LOWRY 
36 East Seventh Street, Suite 15 10 
Cincinnati, Ohio 45202 
Ph: 513.421.2255 fax: 513.421.2764 
iikirtz@,BI<Llaw finn. coni 
kboelun@,BKLlaw finn.com 
j kvler@,BKLlawfinn.com 

COIJNSEL, FOR KENTUCKY INDUSTRIAL 
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