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O R D E R  

On November 30, 2012, Cumberland Cellular, Inc. d/b/a Duo County Telecom 

(“Duo County”) filed with the Commission, pursuant to 47 U.S.C. § 252(b) and KRS 

Chapter 278, a Petition’ requesting that the Commission arbitrate certain terms and 

conditions of a proposed interconnection agreement between Duo County and 

BellSouth Telecommunications, LLC d/b/a AT&T Kentucky (*AT&T Kentucky”). Among 

the issues for which Duo County sought arbitration was compensation for interim 

services that Duo County claims it has been providing AT&T Kentucky since January 

24, 2008.’ 

On December 26, 2012, AT&T Kentucky filed with the Commission its response 

to the Arbitration Petition, along with a motion to dismiss Duo County’s claims for 
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compensation for interim services (“Motion to Di~miss”) .~ As grounds for its motion, 

AT&T Kentucky argues that: (1) The federal Telecommunications Act of 1996 (‘‘1996 

Act”) does not allow the Commission to arbitrate claims for services performed and 

billed in the past; and (2) AT&T Kentucky asserts that the claim for interim services 

should have been brought as a complaint under 807 KAR 5:OOl  .4 

AT&T Kentucky claims that 47 U.S.C § 252(b)5 allows the arbitration of “any open 

issue,” but that there are limits to what the open issues can be. AT&T Kentucky argues 

that the open issues are limited to the duties imposed on an incumbent local exchange 

carrier (“ILEC”) by 47 U.S.C. §§ 251(b) and (c). The duties imposed pursuant to 47 

U.S.C. §§ 251(b) relate to: (1) resale, (2) number portability, (3) dialing parity, (4) 

access to rights of way, and (5) reciprocal compensation. The duties imposed pursuant 

to 47 U.S.C. § 251(c) relate to: (1) interconnection, (2) unbundled access to network 

elements, (3) resale, (4) notice of changes, and (5) collocation. 

AT&T Kentucky argues that 47 U.S.C. § 251(c)(I) imposes upon ILECs the duty 

to negotiate in good faith, but that there is no duty to negotiate anything other than 

terms and conditions of the duties that are imposed in 47 U.S.C. § 251(b) and (c). 

AT&T Kentucky claims that an open issue is “a disagreement arising out of the parties’ 

AT&T Kentucky’s Motion to Dismiss Improperly Joined Claim for Compensation far interim 3 
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47 U.S.C. § 252(b)(1) provides: 

During the period from the 1351‘~ day to the 160ih day (inclusive) after the 
date on which an incumbent local exchange carrier receives a request 
for negotiation under this section, the carrier or any other party to the 
negotiation may petition a State commission to arbitrate any open issue. 
(Emphasis added). 
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negotiations of the ‘particular terms and conditions of‘ an agreement to ‘fulfill the duties 

described in’ Sections 251 (b) and (c).”~ 

AT&T Kentucky also argues that the claim for interim services cannot be included 

in an arbitration because the claim is not governed by 47 U.S.C. § 251(b) and 47 U.S.C 

5 251(c). AT&T Kentucky bases this argument on two grounds: (1) that retroactive 

compensation for the period before an interconnection agreement goes into effect is not 

a duty imposed by the 1996 Act; and (2) that the interim services were billed under a 

valid tariff that is created and governed by state law and not a duty imposed by the 1996 

Act. 

Duo County argues that compensation for interim services is an “open issue” that 

can be arbitrated because it has been “the subject of long-running negotiations between 

the parties prior to . . I r 7  the filing of the petition. Dou County asserts that the issue is 

“central to the disputed terms of the interconnection agreement” and is therefore 

appropriate to include in the Petition for Arbitration.8 Duo County argues that if AT&T 

Kentucky had wanted to limit the negotiations to duties arising under 47 U.S.C. §251(b) 

and (c), AT&T Kentucky was affirmatively required to do so when negotiations 

cornmen~ed.~ 

Duo County also argues that the 1996 Act provides that the Commission has the 

Duo authority to ensure that interconnection agreements comply with state laws. 

Motion to Dismiss at 4. 6 

Dou County Telecom’s Response to AT&T Kentucky’s Motion to Dismiss Claim for 7 

Compensation for Interim Services, filed January I O ,  201 3 (“Response to Motion to Dismiss”) at 1 I 

* Id. 

Id. at 3. 9 
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include any issue that the parties were negotiating prior to filing for arbitration with the 

Commission. 

In this case, Duo County is seeking payment for services it has been rendering to 

AT&T Kentucky for more than five years. By admission, these services were provided 

under Duo County’s state tariff on file with the Commission. If there was a dispute over 

compensation for these services, it is puzzling why Duo County did not bring a 

complaint against AT&T Kentucky under the Commission’s statutes, rather than to wait 

five years and then seek enforcement of the tariff in an arbitration petition. 

By its nature an interconnection agreement is a forward-looking document, 

governing the relationship of carriers in the future upon approval of the agreement. A 

request to be compensated for services that have already been provided, especially for 

a period exceeding five years, deals with the past business dealings of the carriers and 

does not address the future relationship of the carriers. Accordingly, Duo County’s 

claim for compensation for interim services is not a proper issue to be included in this 

arbitration. Should Duo County wish to seek compensation for the provision of interim 

services as provided under its tariff, it may file a complaint with the Commission. 

Although an interconnection agreement is a forward-looking document, 

compensation for services rendered can be a proper subject for arbitration if the parties 

both agree that it should be included in the list of issues to arbitrate. Had AT&T 

Kentucky agreed to include compensation for interim services in the open issues to be 

decided, we could have resolved that issue as well. We also do not agree with AT&T 

Kentucky’s reading of 47 U.S.C. § 252(b) that restricts “open issues’’ solely to the duties 
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