
Duke 
Energy, 

VIA OVERNIGHT DELIVERY 

November 16,201 1 

Mr. Jeff Derouen 
Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard, P.O. Box 615 
Frankfort, Kentucky 40602-061 5 

139 East Fourfh Street 
P O Box 960 
Cincinnati, Ohio 45201-0960 
re/: 513-287-4320 
Fax 513-287-4385 
Rocco.d’ascenzo@duke-energy corn 

Rocco DAscenzo 
Associate General Counsel 

Re: Case No. 2011- 
The Application of Duke Energy Kentucky, Inc. Regarding the Acquisition of 
Generation Step-up Transformers and for a Declaratory Order that it is an Ordinary 
Extension in the Usual Course of Business 

Dear Mr. Derouen: 

Enclosed please find an original and twelve copies of The Application of Duke Energy Kentucky, 
Inc. Regarding the Acquisition of Generation Step- TJp Transformers and for a Declaratory Order 
that it is an Ordinary Extension in the Usual Course ofRusiness for filing in the above referenced 
matter. 

Please date-stamp the two copies of the letter and the filing and return to ine in the enclosed 
envelope. 

Sincerely, 

cc: Larry Cook 

www duke-energy corn 



BEFOW, THE 

MIv I 7 20r1 KENTUCJiY PUBLIC SERVICE COMMISSION 

In The Matter of: 

The Application of Duke Energy Kentucky, Inc. ) 
Regarding the Acquisition 
Of Generation Step4.Jp Transformers 
and for a Declaratory Order that it 
is an Ordinary Extension in the 
Usual Course of Business 

Case No. 20 1 1 - 

APPLICATION OF DUKE ENERGY KENTUCKY, INC. REGARDING THE 

DECLARATORY ORDER THAT IT IS AN ORDINARY EXTENSION IN THE 
USUAL COURSE OF BIJSINESS 

ACQIJISITION OF GENERATION STEP-UP TRANSFORMERS AND FOR A 

Now comes Duke Energy Kentucky, Inc. (Duke Energy Kentucky or the 

Company), pursuant to KRS 278.020 and 807 KAR 5:OOl Section 8, and hereby 

respectfully requests the Kentucky Public Service Commission (Commission) to issue an 

Order declaring that the acquisition of five generation step-up transformers (GSUs) 

connected to Duke Energy Kentucky's three generating stations, East Bend, Woodsdale, 

and Miami Fort Unit 6 (collectively the Stations) constitutes an ordinary extension of the 

Company's existing system in the usual course of business. In the alternative, Duke 

Energy Kentucky requests that the Commission grant a certificate of public convenience 

and necessity (CPCN) for the acquisition of the GSUs used at the Stations. 

On or about January 1, 2006, Duke Energy Kentucky completed the acquisition 

of the Stations from Duke Energy Ohio, Inc. (Duke Energy Ohio). At the time of that 

acquisition, only the actual generating facilities were transferred to Duke Energy 
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Kentucky. Duke Energy Ohio retained ownership of all facilities at those stations 

considered to be transmission, including the GSTJs. Currently, the GSTJs are owned and 

operated by Duke Energy Ohio on behalf of Duke Energy Kentucky pursuant to the terms 

of a Facilities Operation Agreement (the Agreement).’ According to the terms of the 

Agreement, Duke Energy Ohio provides the necessary step-up voltage services to Duke 

Energy Kentucky at the Stations, using the GSTJs. Duke Energy Kentucky pays a 

monthly fee for the services and is also responsible for any additions, modifications or 

replacement costs that may be required. Significantly, the GSUs at issue are used solely 

to transform the electric power originating at the Stations to transmission-level voltage 

for ultimate delivery to Duke Energy Kentucky’s customers. 

Duke Energy Kentucky now wishes to acquire the GSUs and take over the 

operation, maintenance and repair responsibilities for those facilities. The transfer is in 

the best interests of Duke Energy Kentucky and its customers. These GSUs are oiily used 

to serve Duke Energy Kentucky Stations. Consolidating the ownership of the Stations 

and the GST-Js within Duke Energy Kentucky reduces administrative costs, and simplifies 

accounting for the facilities by eliminating the need for inter-company charges for the 

costs of ownership, operation, arid maintenance of the GSUs under the Agreement. 

Transferring ownership of the GSUs will result in Duke Energy Kentucky being 

solely responsible for the ongoing maintenance and operation of said facilities, which is 

consistent with the Company’s obligation to provide its customers with safe, reliable and 

economic utility service. Further, upon such a transfer to the Company, ongoing 

maintenance and operation would be without regard to any divestitures or acquisitions 

Attachment 1 1 
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undertaken by affiliates.2 

A similar application requesting approval to transfer the GSTJs is being filed with 

the Federal Energy Regulatory Commission (FERC) pursuant to Section 203 of the 

Federal Power 

Introduction 

1. Duke Energy Kentucky is a Kentucky corporation with its principal office 

and principal place of business at 139 East Fourth Street Cincinnati, Ohio, 45202. The 

Company’s local office in Kentucky is Duke Energy Envision Center, 4580 Olympic 

Boulevard Erlanger, Kentucky 41 0 1 8. 

2. Duke Energy Kentucky is a utility engaged in the gas and electric 

business. Duke Energy Kentucky purchases, sells, stores and transports natural gas in 

Boone, Campbell, Gallatin, Grant, Kenton and Pendleton Counties, Kentucky. Duke 

Energy Kentucky also generates electricity, which it distributes and sells in Boone, 

Campbell, Grant, Kenton and Pendleton Counties. 

3. A copy of Duke Energy Kentucky’s Articles of Incorporation is on file 

with this Commission in Case Number 2009-00202 and is hereby incorporated herein by 

reference. 

Background 

4. On or about December 5 ,  2003, in Case No. 2003-00252, the Commission 

approved Duke Energy Kentucky’s acquisition of three generating stations East Rend, 

Miami Fort Unit 6 and Woodsdale, from Duke Energy Ohio. Effective January 1, 2006, 

’See e g 111 re. Auulication ofDuke Enerav Ohio. Inc.. for Atrtlioritv to Establish a Standard Service 
Offer, Case No. 1 I-3549-EL-SSO et al., (Stipulation)( October 24, 201 1); In a settlement resolving its 
standard service offer for retail generation service, Duke Energy Ohio committed to transfer ownership of 
its legacy generation fleet to an affiliate by December 3 I ,  2014. This stipulation is pending approval by 
the Public Utilities Commission of Ohio. 

Attachment 2. 3 
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Duke Energy Kentucky completed the acquisition of these Stations. 

5 .  The Woodsdale station, located in Butler County Ohio, consists of six 

combustion turbine generators that operate using natural gas or propane. Woodsdale has a 

closed loop cooling system and special features to reduce nitrogen oxide emissions. The 

Woodsdale station is served by three 240 MVA step-up transformer banks. 

6. The East Bend Generating station, located in Rabbit Hash Kentucky, 

consists of a single unit coal-fired generator. East Bend is co-owned by the Dayton 

Power and Light Company. The East Bend station is served by a single 700 MVA step- 

up transformer bark. 

7. Miami Fort Unit 6, located in North Bend, Ohio, is a single unit coal-fired 

generator. Duke Energy Ohio currently owns and operates the other units at the station. 

Miami Fort Unit 6 is served by a single 180 MVA transformer bank. 

8. At the time the Stations were transferred, Duke Energy Kentucky only 

acquired the Stations themselves. Duke Energy Ohio retained ownership of the bulk 

transmission system connected to the Station, including the five GSTJ banks that provide 

the step-up transformation from the generators to the bulk transinission system. 

9. Duke Energy Kentucky wishes to acquire ownership of these GSTJs so that 

it may terminate the Agreement and take responsibility for the maintenance and operation 

of these GSTJs. 

10. Duke Energy Kentucky and its parent, Duke Energy Ohio must receive 

approval from the Federal Energy Regulatory Commission (FERC) to accomplish this 

transfer of the GSTJs. The Companies recently filed a joint application pursuant to 

Section 203 of the Federal Power Act with the FERC. 
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Request for Declaratory Order that the GSU acquisition is an Ordinarv Extension 

of an Existing System in the Ordinary Course 

Duke Energy Kentucky states that the GSU acquisition represents an 

ordinary extension of existing systems in the usual course of business and does not 

require a CPCN pursuant to KRS 278.020 and 807 KAR 5:OOl Section 9(3). 

11. 

12. KRS 278.020(1) provides an exemption from the requirement of a CPCN 

for the construction of new facilities for furnishing regulated utility services to the public, 

if such new facilities are ordinary extensions of existing systems in the usual course of 

business. As defined by 807 KAR 5:OOl Section 9 (3), such ordinary extensions must not 

“create wasteful duplication of plant, equipment, property, or facilities,” must not 

“conflict with the existing certificates or service of other utilities operating in the area.. . ,” 

and must “not involve sufficient capital outlay to materially affect the existing fiiiiicial 

condition of the utility involved, or will not result in increased charges to its customers.” 

Duke Energy Kentucky submits that this transaction constitutes an ordinary extension of 

an existing system in the usual course of business because: 

a. There is no actual construction or extension of a system involved in 

the transaction. The transaction is merely an acquisition of existing 

facilitates that are already used and useful in serving Duke Energy 

Kentucky’s customers. The transaction mere1 y changes the line of 

demarcation for purposes of ownership for these facilities. 

b. The GSUs will not represent a wasteful duplication of plant, 

equipment, property, or facilities because the transaction involves 

facilities that are already in place and used to serve Duke Energy 
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Kentucky’s customers. Duke Energy Kentucky will acquire the 

ownership of these facilities and take over the operation, 

maintenance, repair, and replacement responsibilities of these 

facilities, thereby eliminating the need for the affiliate transaction 

where Duke Energy Ohio currently provides this service. 

c. The acquisition of the GSUs will not require an investment sufficient 

to materially affect Duke Energy Kentucky’s financial condition 

because the GSIJs for Woodsdale and Miami Fort LJnit 6 will be 

transferred at the net book value as of the date of the closing and the 

East Bend GSU, which has reached the end of its useful life, will be 

transferred at its salvage value. In sum, as of September 30,201 1, the 

total net book value of the Woodsdale and Miami Fort Unit 6 GSTJs is 

$7,828,001. The salvage value of the East Bend GSU is $270,000 

based on an independent third party evaluation. At the time of 

closing, the net book value of the Woodsdale and Miami Fort Unit 6 

GSUs will be lower than the September 30‘” value. The transfer of 

the GSUs at net book value/salvage value is consistent with KRS 

278.2207@), which requires services and products provided to the 

utility by an affiliate shall be priced at the affiliate’s fully distributed 

cost but in no event greater than The original cost for the 

GSUs is $14,627,898. 

d. In addition, the acquisition of the GSUs will not compete with or 

conflict with the existing certificates or services of any other 

KRS 278.2207 
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jurisdictional utilities in the area. The GSUs are located on land 

owned by Duke Energy Kentucky and in close proximity to the 

Stations. Duke Energy Kentucky will acquire control over the GSTJs, 

thereby eliminating the need for its affiliate Duke Energy Ohio to 

provide and charge a fee for these services. 

13. The GSU transfer will allow Duke Energy Kentucky to continue to 

provide stable and reasonably priced retail electric service to its customers by eliminating 

the need to continue to pay monthly fees to Duke Energy Ohio for the step-up 

transmission service necessary to serve Duke Energy Kentucky’s customers. Under the 

terms of the Agreement, Duke Energy Kentucky pays Duke Energy Ohio a monthly fee 

of $16 1,148 or just under $2 million per year for tlie step-up transformation service. In 

addition Duke Energy Kentucky is responsible for any replacement costs associated with 

the GSUs. Although once the transfer is complete, Duke Energy Kentucky will continue 

to rely upon Duke Energy Ohio’s bulk transmission system to deliver power to its 

Kentucky load, Duke Energy Kentucky will provide its own step-up transformation and 

will 110 longer be obligated to pay the monthly fee. Based upon recent market inquiries, 

the costs of Duke Energy Kentucky acquiring step-up transformers in a similar condition 

for Woodsdale and Miami Fort Unit 6, which include installatioil and transportation 

costs, is $1 1,430,000. Because tlie East Bend GSU has reached the end of its useful life, 

the companies have agreed to transfer the GSU at salvage value as discussed above. 

14. The GSUs will be owned and operated by Duke Energy Kentucky, thereby 

eliminating the monthly costs of the Agreement. Duke Energy Kentucky already has the 

personnel and expertise in place to maintain and operate the GSUs. The acquisition of 
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the GSTJs is a more economic solution than continuing the terms of the Agreement, 

which would require Duke Energy Kentucky to bear responsibility for all replacement 

costs of the GSI-Js as well as continuing to pay a monthly operation fee. 

15. The original (fully loaded) cost of the GSUs to be transferred to Duke 

Energy Kentucky transfer is approximately $14,627,898. Duke Energy Kentucky will 

have fully benefitted from the elimination of the monthly fee in just over four years once 

the Agreement is terminated.’ As of September 30, 201 1, the net book value of the 

Miami Fort TJnit 6 GSTJ is $53,503 and the net book value of the three Woodsdale GSU 

banks is $7,774,49tL6 The acquisition of the East Bend GSU at salvage value is 

approximately $270,000. This GSU has reached the end of its useful life and for 

reliability purposes, is in need of replacement. The acquisition of the GSU at East Bend 

at scrap value is a benefit to Duke Energy Kentucky in that it allows the Company to 

acquire a piece of equipment at a very reasonable price, that will serve as an emergency 

spare step-up transformer going forward. The cost of replacement of the GSTJ at 

Eastbend with a new step-up traiisformer is approximately $6,000,000. Duke Energy 

Kentucky will procure the replacement step-up transformer at its own cost and will 

maintain the new transformer once the Agreement is terminated. Pursuant to the terms 

of the Agreement, Duke Energy Kentucky is responsible for the replacement costs of the 

East Bend GSU regardless of the transfer of the GSTJ ownership. Terminating the 

Agreement allows Duke Energy Kentucky to be responsible to maintain the GSU going 

forward. 

The value associated with the GSU ownership and/or the termination of the Agreement will be reflected 
in the Company’s next base rate case. In settlement of Case No., 201 1 - 124, the Company has committed to 
a two year base rate case stay out. ‘ The original cost of the Miami Fort 6 GS1.I is $884,615 and the original cost for the Woodsdale units is 
$10,592,322. 
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16. Attachment 3 is a copy of the Asset Transfer Agreement between Duke 

Energy Ohio and Duke Energy Kentucky. 

Alternative Request for Certificate of Public Convenience and Necessity 

17. In the alternative, if the Commission finds that the GSU acquisition 

requires a CPCN, Duke Energy Kentucky respectfully requests this Commission grant 

such a certificate. 

18. 807 KAR S:001, Section 9 sets forth the requirements to receive a CPCN. 

a. In accordance with Section 9(2)(a), the application herein describes 

the facts relied upon to show the GSIJs are required by public 

convenience or necessity in that the GSUs will allow Duke Energy 

Kentucky to continue to provide reasonable electric service to 

customers by not having to continue to rely upon its affiliate Duke 

Energy Ohio for those services. The transfer of the GS'CJ facilities will 

ultimately result in a lower cost for Duke Energy Kentucky who would 

otherwise continue to pay the monthly service fee under the Agreement 

as well as any necessary replacement costs. The acquisition will 

eliminate the need for internal accounting adjustment associated with 

the affiliate transactions for the step-up transforination service Duke 

Energy Ohio provides Duke Energy Kentucky so it may continue to 

serve its customers. 

b. In accordance with Section 9(2)(b), the Company has previously filed 

with the Commission the applicable franchises from the proper public 

authorities. 
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c. In accordance with Section 9(2)(c) and (d), the GSUs are located at 

the sites of the three generating stations owned by Duke Energy 

Kentucky, namely East Bend, Miami Fort TJnit 6, and the Woodsdale 

station. The East Rend station is located in Rabbit Hash, Kentucky 

and is interconnected with the Duke Energy Ohio bulk transmission 

system through a single step-up transformer. Miami Fort TJnit 6 is 

located in North Rend, Ohio and is interconnected to the Duke 

Energy Ohio bulk transmission system through a single step-up 

transformer. The Woodsdale generating station is located in Butler 

County, Ohio and is connected to the Duke Energy Ohio bulk 

transmission system through three GSU banks. The GSU acquisition 

will not have any competitive impact on any other public utilities or 

corporations. As this acquisition involves assets that are already 

located upon the respective campuses of the Company’s three 

generating stations rather than new construction, there are no maps to 

be submitted. 

d. In accordance with Section 9(2)(e), the Company states that it 

proposes to finance the GSU acquisition through continuing 

operations and debt instruments, as necessary. The transfer will 

occur through an accounting entry and immediately upon 

completion of the transfer and upon receiving all necessary 

regulatory approvals, Duke Energy Kentucky and Duke Energy 

Ohio will terminate the Agreement. 

424 100 10 



e. In accordance with Section 9(2)(f), the total estimated cost of the 

acquisition and operation of all GSUs is approximately $8,098,001. 

The replacement of the East Bend GSU is estimated to be 

approximately $6,000,000. The acquisition will allow Duke Energy 

Kentucky to cease paying the $161,148 monthly service fee under the 

Agreement. The termination of the Agreement eliminates an annual 

expense of nearly $2 million. 

Requested Relief 

19. Duke Energy Kentucky respectfully requests that the Commission grant 

the relief requested herein expeditiously. 

WHEREFORE, Duke Energy Kentucky respectfully requests that the 

Commission issue an Order declaring that the acquisition of the GSIJs described herein 

results in an ordinary extension in the usual course of business. In the alternative, Duke 

Energy Kentucky respectfully requests the Commission issue an Order granting the 

Company a certificate of public convenience and necessity for the acquisition of the 

GSIJs. 
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Respectfully submitted, 

DUKE ENERGY KENTUCKYy INC. 

___...- y, 

./ 
, Rocco O’D’Aycenzo (92796) 

Associate General Counsel 
Amy B. Spiller (85309) 
Deputy General Counsel 
Duke Energy Business Services, LLC. 
139 East Fourth Street, 1303 Main 
Cincinnati, Ohio 45201-0960 
Phone: (5 13) 287-4320 
Fax: ( 5  13) 287-4385 
e-mail :rocco .d’ascenzo@duke-energy.com 
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CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing Application of Duke 
Energy Kentucky, Inc. has been served via overnight mail to the following party 
on this day of November 20 1 1 : 

Hon. Larry Cook 
Office of the Attorney General 
Utility Intervention and Rate Division 
1024 Capital Center Drive 
Frankfort, Kentucky 40601 
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NOV 1 7  2011 

PUBLIC SERVICE 
COMM ISSiON 

FACILITIES OPERATlON AGREEMENT 

Between 

THE CINCINNATI GAS & ELECTRIC COMPANY 

and 

THE UMON LIGHT, HEAT AND POWER COMPANY 

Dated September 27,2004 

Issued By. John C. h x a r i o ,  Scnior Vice Fruidenl 
Tbc Ciinnati Gar & Elccmc Company 

Issued On: Fcbnuuy 23.2006 
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202-37 1-7463 
a(gn vu: 

202-66 I QO37 
ECURCMRZSS 

OBUfFlNG@SKAOOEN.COM 

SKADDEN, ARPS, SLATE, MEAGHER 6 FLOM LLP 

1440 NEW YORK AVENUE, N.W. 

WASHINGTON, O.C. i i O O O 5 - ~ l l l  

TEL 12021 371-7000 

FAX: (2021 395-5760 

htIp://w.skadden.com 

February 23,2006 

E@?% - Si/t-UO ( 
Magalie R. Salas 
Secretary 
Federal Energy Regulatory Conunission 
888 First Street, NE 
Washington, DC 20426 

R E  The Cincinnati Gas & Electric Company, 

Dear Secretary Salas: 

On January 25, 2006. The Cincinnati Gas & Electric Company (“CG&E”) 
submitted for filing an amended Facilities Operation Agreement (“Agreement”) between 
CG&E and The Union Light, Heat and Poww Company (“ULH&P”). it has come to our 
attention that this Agreement was inadvertently submitted as Rate Schedule No. 58. This 
designation, however, was already given to the Joint Transmission System Planning and 
Operating Agreement between CG&E and PSI Energy, he.’ Therefore, in order to correct 
this inadvertent error, CG&E is resubmitting the Agreement as Rate Schedule No. 60. 
Accordingly, a clean copy and a blacklined copy of the Agreement are attached. 

If you have any questions regarding this filing, please contact the 
undersigned. 

Re;ipectNly submitted, 

&M+ Denise M. Buffington 

Counsel for The Cincinnati Gas & Electri? Co. 
Enclosures 

See Cinergv Sews., Inc., 98 FERC 1 61,306 (2002). 
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FACII,ITIES OPERATION AGREEMENT 

BehvtelI 

THE CINCINNATI GAS & EL,ECIWC COMPANY 

and 

THE UNION LIGHT, HEAT AND POWER COMPANY 

Dated September 27,2004 

-- 
lmed By: John C. Prucwio. Senior Vice Pnsident EWtive: Juauary I ,  2006 

The C i t i  Gu & Electric Campany 

lssued On: February 23.2006 
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FACILITlES OPERATION AGREEMENT 

Between 

THE CINCINNATI GAS & ELECTRIC COMPANY 

and 

THE UNION LIGHT, HEAT AND POWER COMPANY 

Dated September 27,2004 

THIS FACILITIES OPERATION AGREEMENT is dated lhis 27th day of September, 

2004 by and between The Cincinnati Gas & Electric Company, an Ohio corporation with otXccs 

at 139 Ekt Fourth Street. Cincinnati, Ohio (“CG&E*’) and The tlnion Light., Heat and Power 

Company, a Kentucky corporation with offices at 139 East Fourth Street, Cincinnati, Ohio 

(“ULH&P) (each a “Party“ and collectively the “Parties”). 

WITNESSETH: 

WHEREAS, ULHBtP desires to acquire CGBiE’s o w n d i p  interest in the East Bend 

Generaling Station localed in Rabbit Hash, Kentucky, Miami Fort Unit 6 electric generating 

facility locatad in North Bend, Ohio, and the Woodsdale Generating Station located in Butler 

County, Ohio (colltctively, Uie “Plants”) frurn CG&;E; and 

WHEREAS, CG&E d a b  to transfer its ownership interest in the Plants to ULHfp;p; 

and 

WHEREAS, CGM? owns generation stepup transfvnnm connecting the Plants (as 



1.”. M Y . -  

Attachment 1 
Page 5 of 102 

U n o f f i c i a l  F E R C - G e n e r a t e d  PDF of 20060301-0381 R e c e i v e d  by FERC OSEC 02/23/2006 i n  D o c k e t # :  E R 0 6 - , 5 4 8 - 0 0 1  

The Cincinnati Gas & Electric Company 
Rate Schedule FERC No. 60 

Original Sheet No. 3 

defined in Article 2 of this Agnement and collectively referred to hereinafter as the “CGBtE 

Facilities”) to the Transmission System; and 

WHEREAS, ULH&P desires to utilize (he CG&E Facilities to step up power from the 

Plants to the appropriate voltage level of the interconnected Transmission System; and 

WHEREAS, CG&E‘s costs of owning, operating and maintaining the CG&E Facilities 

arc not included in the rates assessed under the OAIT. 

NOW, THEREFORE, in consideration ofthe premises and mutual covenants herein set 

fo,&, CGBtE and ULHBtP agree as follows: 

ARTICLE I 

DEFf NITIONS 

1.1 “Agreement” means this Facility Operations Agreement, including ail exhibits 

anached hereto and any amendments thereto. 

1.2 “CGBtF’ has the meaning given in the recitals to this Agreement. and includes 

CG&E’s permitted successors and assigns. 

1.3 “CG&E Facilities” means those facilities described as such in Article 2 of his 

Agreement. 

1.4 “East Bend“ shall mean the East Bend Generating Station located in Rabbit Hash, 

Kentucky. 

1.5 “ECAR” means the East Central Area Reliability Council, or any succtssor 

organization. 

1.6 

1.7 

“Effictive Date” means the date of closing of the Transactioa 

“Emergency“ har the meaning cuetoman *iy atbibuted to it in the electric utility 

-- ---....-- II 

Issued By: John C. Pmrio, Senior Vice President Effective: J m r y  1.2006 
The Cincinnati Gas & Electric Company 

Issued On: Fcbruuy 23.2406 
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industry in the United States, including, without limitation, any condition on any of the Plants, 

CG&E Facilities, the Transmission System or the transmtss * ion system of other utilities which is 

IikeIy lo result in imminent significant dimption to service to consumers or i s  imminently likely 

to endanger life or property. 

I .8 “Environmental Laws” means all federal, state, and local laws (including wmmon 

laws), regulations, rules, ontinances, coda, decrecs, judgments, binding directives, or judicial or 

administrative orders relating to the protection, preservation or restoration of human health, the 

environmen& or natural resources, including, without limitation, laws relating to the Release, or 

threatened Release, of Hazardous Substances into any media (including, without limitation, 

ambient air, surface water, groundwater, land, surface and subsurface strata) or otherwise 

relating to the manufacture, processing, distribution, use treabmmt, storage, Release, transport or 

handling of Hazardous Substanccs. 

1.9 

1.10 

“Event” has the meaning given in AIticle 26.3 of this Agreement. 

“FERC“ means the Federal Energy Regulatory Commission or any successor 

agency. 

I . I  1 

1.12 

“Force Majew” has thc meaning set forth in Article 1 I of this Agrment. 

‘‘Good Utility Practice” means any of the practices, methods and acts engaged in 

or approved by a significan! portion of the electric utility industry in tbe United States during the 

relevant time period, or any of the practices, methods and acts which, in the exacise of 

reasonable judgmcnt in light of the facls known at the h e  the decision was made, could have 

been cxpected to accomplish the desired result at a masonable cost consistent with good business 

practices. reliability, safety and expedition. Good Utility Practice is not intended to bc limited to 

Issued By. John C. M o ,  Senior Vim pnsidau 
?he Cincinnati Gas & Electric Cmnp~y 

Issutd On: February 23,2006 

Effective: January 1.2006 
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the optimum practice, method, M act to the exclusion of all othm, but rather includes all 

acceptablc practices, method, or acts generally accepted in the region. Good Utility Practice 

shall include, but not be limited to. the Rules and Procedures. 

1.13 "GSIJs" means garemtion step-up transformers used to increase the voltage From 

the Plants to the compatible voltage of the interconnected Transmission System. 

1.14 "Hazardous Substances" means: 

(A) any peaochemical or petroleum products, oil, radioactive materials, radon gas. 

asbestos in any form that is or could become iiiablc, urea formaldehyde foam insulalion and 

transformers or other equipment that contain dielectric fluid which may contain levels of 

polychlorinated biphenyls; 

(B) any chemicals, materials, or substances defined as or included in the definition of 

"hazardous substances," "hazardous wastes," "hazardous materials," "Feshicted hazardous 

materials." "extremely hazardous substances," ''toxic substances," "contarninants," or 

"'pollutants," or words of similar meaning and rplgulatory efftict; or 

(C) any other chemical, material, or substance, exposure to which is prohibited. 

limited or regulated by applicable Environmental Laws. 

1. I5 

in North Bend, Ohio. 

1.16 

"Miami Fort 6" means the Miami Fort Unit 6 electric generaling facility located 

"MISO means the Midwest independent Transmission System Operator, Cnc. or 

any suaessor organization. 

1.17 ''Monthly Fee" means the monthly charge for service under this Agreement, as 

defined in Aaiclc 3.2 of this Agrttmtnt. 

I 

Issued By John C. -0, Senior Vice Pruidcut 
The Cirtcin~ti Gu & Elearic Cmpmy 

Effective: Jaauaxy 1.2006 

lssued On: February 23.2006 
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1. I 8 “NERC“ means the North American Electric Reliability Council or my successor 

organization. 

1 . I  9 “OA’IT” means the applicable open access trammksion tariff, as filed with the 

FERC and as it may be amended ftom time to time, including any successor lariff, under which 

the applicable open access transmission service over the Transmission System is provided. 

1.20 “Parties“ mean6 collectively, CG&E and ULH&P, and their permitted successors I 

and assigns. 

1.21 “Party” means either CG&E or ULH&P, and their pennitxed successors and 

assigns. 

1.22 “Plants” has the meaning given in the recitals to this Agreement. 

1-23 

1.24 

“PSI Energy“ means PSI Energy, Inc. and its permitted successo~s and assigns. 

“RTO” means the applicable regional transmission operator as certified and 

approved by FERC. 

1.25 “Release” means release, spill, leak, discharge, dispose of, pump, pour, wit, 

empty, inject, leach, dump, or allow to escape into or through the environment. 

1.26 “Rules and pnx;odures” means the applicable a les  and procedures that CG%E or 

ULH&P must follow and abide by and which shall govern the operational conditions of the 

Transmission System, including &ut not limited to such applicable criteria, rules, procedures and 

standards of MISO, the RTO, NERC, ECAR, and the National Electrical Safety Code, and any 

successor entity or organization, as they may be amended fhm time to time, including those of 

any entity or succwor organization. 

1.27 ‘Transaction“ means ULH&P’s acquisition of CGgtE’s ownenhip interest in the 

Iuucd By: Jobn C. M o .  Senior Vice Roidcnt EFf“& h u U y  1.2006 
The CineiDnui GM & Electric Coaq#ay 

luued 00: Fcbnrory 23.2006 
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Plants. 

1.28 ''Transmission System'' means the transmission facilities owned, operated or 

controlled by PSI Energy, or CG&E, bcluding conductors, circuit breakers, switches, 

transformers and other associated equipment used to control the transfer of energy born one 

place lo another. and shall include any modifications, additions, or upgrades made to those 

facilities. 

1.29 "IJLHW' has the meaning given in the ncitals to this Agreement, and includes 

ULH&P's pemitted successots and assigns. 

1.30 "Woodsdale" means lhe Woodsdale Generating Station located in Butler County, 

Ohio. 

ARTICLE 2 

FACILITIES OPERATION AND MAINTENANCE 

2.1 CG&E shall own, operate and maindn in conformance with Good lltility 

Practice, and permit ULt.lfhP to utilize for the purpose for which they were utilized by CG&E on 

the date preceding the Effkctke Date, at utH&P's expense as set forth in Article 3 hereof, the 

following dacribcd CG&E Facilities ftramfumer ratings p i t i e d  as of Effective Date); viz.: 

2.1.1 East Bend; the 700 MVA step-up transformer bank (TB) 2 located in or near 

Rabbit Hash, KcntucLy and identified as such in Exhibit 1 of this 

Agreement; 

MiaFi Fort 6: thc 180 MVA step-up transformer bank (TB) 6 located in or 2.1 -2 

lssucd By: John C. Pmcuio. Senior Vice President 
?hc Cinci i t i  Gas& Electric Company 

Issued On: February 23.2006 

Effective: Janll~y 1.2006 
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near North Bend Ohio as identified as such in Exhibit 2 of this Agreement; 

2.1.3 Woodsdale: the three 240 MVA step-up transformer banks (TB) 39,40, and 

41 located in Butler County, Ohio, as identified in Exhibit 3 of this 

Agreement. 

2.2 ~ ~ ~ r n e n l  or Intemption of Operah'on of CG&E Facilities and Disconnection 

of the Plants and CG&E Facilities. 

2.2.1 (A)CG&E may not curtail or intemrpl uLH&P's use of any of the CG&E 

Facilities, discannet any of the Plants from the CG&E Facilities, or 

disconnect any of the CG&E Facilities from the Transmission System except 

when such curtaiiment, interruption or disconnection is neceSSary under Good 

Utility Practice, is requiirred under the OATT, or is otherwise required by 

MISO or the RTO, 

(B) With respect to any curtailment, interruption or disconnection permined 

under Article 2.2.1(A) of this Agreement: 

(1) CG&E agrees that: 

(a) the curtailment. interruption or disconnection shaI1 continue 

only for so long as reasonably necessary under Good Utility 

Practice, as required under the OATT, or is otherwise required by 

MISO or the RTO; 

@) any such curtailment, interruption or disconnection shall be 

made on a not unduly discriminatory basis with respect to other 

gcnerators intmwanccted to the TransmisSion System; 
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(c) when the curtailmen& interruption or disconneclion must be 

made under circumstances which do not allow for advance notice, 

CG&E will notify ULH&P or its agent as soon as practicable of 

the reasons for the curtailment. interruption or disconnection and. 

if known, its expected duration consistent with FERC Order No. 

2004 and applicable standards of conduct thereafter; and 

(d) when the curtailment, interruption or disconnection can be 

scheduled, CG&E will consult in advance with ULH &P regarding 

the timing of such scheduling, and notify ULHW in advance of 

the expected duration of the curtailment, interruption or 

disconnection consistent with FERC Order No. 2004 and any 

applicable standards of conduct thereafter. CG&E agrees to use 

commercially reasonable efforts to schedule the curtailment. 

intermption or disconnection to coincide with the scheduled 

outages of the Plants. 

(2) The Parties agree to coopaate and coordinate with each olher IO 

the extent necessary in order to restore the CG&E Facilities to their 

normal operating state, consistent with system conditions and Good Utility 

Practice. 

I 

2.3 Notwithstanding any other provision of this Agreement. this Agreement shall not 

be ktcrprelad to or construed to, nor shall this Agreement, confer, transfer, convey or otherwise 

provide ULH&P an ownership, lcaschold or any other property interest in the CC&E Facilities. 

hsucd By. John C. Ptowio, Senior Vice President Efliitivc: January 1.2006 
The Cinciiti Gas & Elcchic Company 

lisutd On F & ~ a r y  23,2006 
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2.4 Consistent with the Rules and Procedures and applicable standards of conduct. 

and prior to devetopment lhmof, CGLE shall consult with ULHgtP to develop a non-binding 

maintenance schedule in accordance with which CG&E shall perform scheduled maintenance on 

the CG&E Facilities. CG&E shall use commercially reasonable efGorts to coordinate the 

scheduled maintenance of the CG&E Facilities with the scheduled outages of the Plants. 

2.5 Unless othcrwisc a@ to by the Parties, or otherwise required by law or 

regulation, or Good Utility Practice, CG&E shall not be required at any time to upgrade or 

otherwise modify the CG&E Facilities; provided however, at ULH&P's sole expense, CG&E 

agrees to make any additions, modification, or replacements to the CG&E Facilities requested by 

UW&P so long as such additions, modifications, or replacements are consistent with Good 

Utility Practice. 

2.6 1nSDection.s 

2.6.1 Rkht to Inmect. Each Party, at its own cost and expense, has the right, but 

not the obligation. to inspect or observe the operation and maintenance 

aclivities, equipment tests, instailation, construction, or other modifications 

to the other Party's equipment. systems or facilities which might reasonably 

be expected to affect the observing Party's operations. The Party desiring to 

inspect or observe must pmvide the other Party advance written notice of 

such inspection or observation. 

2.6.2 Deficimcics and Defects. If the observing Party observes any deficiencies 

or defects which might reasonably be expected to adversely affect its 

operations, it may notify the other Party and said Party will be responsible 
, 

- 
Issued By: J o b  C. procuio, Senior Vice Pmidcnt 

Thc C m h t i  Gas & Electric Complny 
Effcetive: Jlnlavy I, 2006 

Juucd OR. Febmry 23,2006 
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for making any corrections necessitated by Chod Utility Practice. 

Notwithstanding the foregoing, the observing Pay shall have no liability 

whatsoever for failure to give such notice, it being agreed that the Party 

owning such equipment, systems or facilities will be fully responsible and 

liable for all such activities, tests, installalion, construction or modification. 

2.7 Information and Recordiseep inp: Obligations and Audit Rirrhts 

2.7.1 Information Oblinations 

(A) Consistent with FERC Order No. 2004 and any applicable standards of 

conduct, either P W y  may request that the othcr Party. and that other Party will 

promptly provide, at the requesting Party's sole cost and expense, such 

information and data that the requesting Party may reasonably require to: (1) 

verify costs relating to, in CG&E's case, the Plants, and in ULHBLP's case, the 

CG&E Facilities, including, but not limited to, costs relating to the procurement, 

operation, maintenance, construction, and installadon of any modifications 

thereto; (2) cany out its responsibilities and enforce its rights under this 

Agreement; and (3) sazisfv any required reporting obligations it may have to any 

organization issuing criteria, rules, procedures or standards included in the Rules 

and Pmxdurcs, or any agency to which it is required to report. 

2.7.2 RtcordkecD inn Oblimtions 

(A) TIslosaction Rtcords. Each Party shall keep such records as may be 

needad to substantiate p e r f o ~ ~ ~ ~ ~ ~ c e  of its obligations under this Allfeemerit. 
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Neither Party shall make use of the records or summary of transactions of the 

other Party without the express written consent of the other Party, unless such use 

is permitted by this Agreement or required by law. 

(B) Record Retention. Each Party agrees to rctain all cecords under Article 

2.7.2(A) normally kept in the course of business and consistent with Good Utility 

Practice for a minimum of three (3) yeers fiom the date of such record. 

2.7.3 Audit Rinhts. Eithcr Party has the right to audit the other Party's accounts 

and records perlaking to lhis Agreement, within three (3) years following the calendar 

year in which such account entry or record is made, at that other Party's offices where 

such accounts and records are maintained, provided p r o p  notice is given prior to any 

audit and such audit occurs during normal business hours, and provided fitrther that the 

audit will be limited to those portions of such accounts and records that relate to 

services provided under this Agreement for that calendar year. All actual and 

reasonable non-labor related costs incurred by either Party in connection with an audit 

shall be borne by the Party undertaking the audit 

2.8 Environmental ComDliance and Procedures. The Parties a m  to comply with: 

(A) all applicable Envhnmental Laws which affect the ability of the Partics to meet l h e u  

obligations under this Agreement; and (B) all local notification and response p d u r e s  required 

for all applicable envimnmcntal and safety rnannm which affect the ability the Parties to meet 

their obligations under rhis Agrement. 

ARTlCLE 3. 

FEES, BILLING AND PAYMENT 

-- .----. 
lssued By John C. M o ,  Senior Vice Pswidca Effective: January I. 2006 

Tbt Cincinnati Cns & Electric Company 

Issued On: Ftbnrary 23,2006 



V Y U I  I.". -"A1 

Attachment 1 - 
Page 15 of 102 

Unofficial FERC-Generated PDF of 20060301-0381 Received by FERC OSEC 02/23/2006 in LtOCKeCU: EH06-548-001 

The Cincinnati Gas & Electric Company 
Rate Schedule FERC No. 60 

Original Sheet No. 13 

-- _I.. 

3.1 Coomalion. Each Party agcees to cooperate with the other Party in attempting to 

minimize costs under this Agreement. The Parties may agree to other billinglinvoicing 

anangements, in recognition of the fsct that the Parties are affiliates and share an accounting 

system, and such arrangement shall not constitute an amendment to this Agreement. 

3.2 Monthlv Fee. During the Term of this Agreement, ULH&P shall pay to CG&E a 

monthly fee of $161,148 ("Monthly Fee") for use of the CG&E Facilities, such Monthly Fee 

being intended to enable CG&E to recover its f i l l  costs of owning, o p d n g  and maintaining the 

CG&E Facilities. 

3.3 Billina procedures. 

3.3.1 Monthlv Invoices. With respect to any costs and expenses for which a 

Patty is entitled to be reimbursad under this Agreement, the Party (the "invoicing Party") 

must submit an invoice to the other Party at the start of cach calendar month for the costs 

for which it is entitled to be reimbursed for the previous period under this Agreement. 

Each invoice must detail the work, equipment, or services for which the costs were 

incurred. The invoicing Party shall provide any supporting documentation requesttd 

during the course of an audit. 

3.3.2 Pavment. Payment of invoiced amounts will be due and payable within 

thirty (30) days of receipt of the invoice or such other time as the Parties mutually agree. 

If the payment falls on a Sahuday, Sunday or federal or state legal holiday, payment shall 

be made on thc next business day. All payments will be made in immediately available 

b d s  payable to the invoicing Party or by wire transfer to a bank named by the invoicing 

Party. If any undisputed portion of any invoice remains unpaid thirty (30) days after the 

Issued By: John C. Procario, Smior Vice Pruidcnt Effective: January I ,  2006 
Ihc Cincinnati Gas & Elcctric Company 

Issued On: Fcbr~ary 23.2006 
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receipt of the invoice or such other time as the Parties mutually agrec upon, the invoicing 

ParZy will apply to the unpaid balance, and the other Party will pay, a finance charge a1 

the rate of one end one half percent (1.5%) pcr month but in no event more than the 

maximum allowed by the law govcming the Agreement. 

3.3.3 Disputes. If a Party disputes my portion of an invoice, that Party shall 

make payment of all amounts not in dispute and notify the invoicing Party in Writing of 

any such dispute and the rcasons therefor. No invoice may be disputed after such lime as 

a Party's audit rights set forth in Article 2.7.3 of this Agreement have expired. Any . ,  

billing disputes must be resolved in acconiance with Article 8 of this Agreement. In the 

event of a billing dispute, each Party agrees to continue to perform its duties and 

obligations under this Agreement as long as the other Party continues to make all 

payments not in dispute and adheres to the dispute resolution procedures set forth in 

Article 8 of this Agreement, pending resolution of such dispute. If a Party fils to meet 

lhe requirements set forth in the prior sentence and fails to correct or cum such failure 

within thirty (30) days after receiving written notice h m  the other Party, then the other 

Party may, a! its option, procced in accordance with Article 6.5 of this Agreement. Upon 

the resolution of any billing dispute, any amounts that must be paid to a Party as a result 

shall be promptly paid, with a fiance charge assessed h m  the date the payment was due 

to thc datp; payment is made at Ihc rate of one and one half p e n t  (1.5%) per month but 

in no event more thw the maximum allowed by the law g o v d g  this Agreement. 

3.3.4 Payment Not a Waiver. Payment of invoices by a Party will not relieve 

that Party h m  any responsibilities or obligations it has under this Agreement, nor will it 

---- 
Issued By: John C. Procario, Scnior V i a  Prrsidem Effbctive: January I,  2006 

The CinCirmrti Gu & Electric complny 

Issucd On: February 23.2006 
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constitute a waiver of any claims that Party may have under this Agreement. 

3.4 Limitations on ULH$ P's Cost Rcswnsibilitv Oblinations. To the extent that the 

CG&E Facilities' costs for which U L H W  is responsible for d e r  this Agreement are now or at 

MY time in the future to be recovered by CG&E pursuant to the OAT", any other applicable 

tarif& or from a pwty other lhan ULH&P, UL.H&P will not be nrcsponsible for such costs under 

this Agreement. If IJLLH&P has already paid CG&E for such costs, CG&E agrees to refund to 

IJLH&P such amounts no later than thirty (30) days after CG&E rolls such costs in under the 

OAIT, or any other applicable CGW tari$ or is otherwise reimbursed for such costs by a party 

other than IILH&P. CG&E agrees to provide to ULH&P such documentation as ULH&P 

reasonably requires to determine the amounts of such refunds due to ULH&P. 

ARTICLE 4, 

CONFIDENTIALITY 

4.1 General. Unless compelled to disclose by judicial or administrative process or 

other provisions of law or as othetwise provided for in this Agreement, any information provided 

by either Party to the other pursuant to this Agreement and either labeled "CONFIDENTIAL" or 

otherwise design4 in writing as confidcniial will be utilized by the receiving Party solely in 

connection with the purposes of this Agreement and Will not be disclosed by the recciVing Party 

to any third party (or. in the case of CG&E, to any person engaged in the marketiog or trading of 

electric power) other than as expressly conteoplattd herein and 86 necessary for !he performance 

of such Party's obligations hereunder. Each Party will hold in confidence any and alI such 

documents and information furnished by the other Party in connection with this A p m e n t .  

Notwithstanding the foregoing provisions of this Article 4.1, each Party may release or disclose 

------- - 
Issued By: l o b  C. proauio. Senior Vice Prceident Effcctivc: I.nuary 1,2006 

"he Cincin~ti Gu & Elccnic C~mpany 

Issued On: Fcbnury 23,2006 



- " Y I  I .". -"a. 
Attachment 1 
Page 18 of 102 

Unofficial FERC-Generated PDF of 20060301-0381 Received by FERC OSEC 02/23/2006 in Docket#:  ER06-548-001 

The Cincinnati Gas & Electric Company 
Rate Schcdule FERC No. 60 

such information or documents if such disclosum is compelled by judicial or administrative 

Original Sheet No. 16 

process or other provisions of law, or to: (i) any organization issuing criteria, rules, procedures or 

standards included in the Rules and Ptocedures, to the extent consistent with Good Utility 

Practice; or (ii) the Party's employees, contractors, af€iliates and agents (other than any such 

employees, contractors, affiliates or agents engaged in the marketing or trading of electric 

energy, capacity or ancillary services) on a need to know basis so long as the Party fim advises 

them of the existence and content of such provisions. 

4.2 Exemut Information and Documents. The Parties' confidentiality obligations set 

forth in Article 4.1 of this Agreement shall not apply to information or documents that arc (A) 

generally available to the public other than as a result of disclosun: by a Party (the "disclosing 

Party") to the other Party; (€3) available to a Party on non-confidential basis prior to disclosure by 

the disclosing P q ,  or (C) available to a Party on a non-confidentiai basis fiom a source other 

than the &closing Patty, pmvided that the source is not known and, by reasonable effort, could 

not be known by the Party receiving such idormation or documents to be bound by a 

confidentiality agreement with the disclosing Party or otherwise pmhibitcd h r n  transmitting the 

infoxmation to the Party receiving such information or documents by a contractual, legal or 

fiduciary obligation. 

4.3 Notification. Each Pad~y will promptly notify the other Party if it receives notice 

or otherwise concludes that the pmducth  of any information or documentation furnished by the 

disclosing Party and subjcct to Article 4.1 of this Agt.eemcnt is  beiag sought under any provir;ion 

of law, but the notifying Party shall have no obligation to oppose or object to any attempt to 

obtain such production. If the disclosing Party desires to objact or oppose such production, it 
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4.4 use of Information or Documentation. Each Party may utilize information or 

docurnenlation furnished by the disclosing Party and subject IO Article 4.1 of this Agnement in  

any proceeding under Article 8 of this Agreement or in an adminishative agency or court of 

competent jurisdiction addressing any dispute arising under this Agreemen& subject to a 

confidentiality agrement with all participants (including, if applicable, any arbitrator) or a 

protective order. 

4.5 Rcmodies R e m r d d .  The Parties agree that monelary damages 

by themselves will be inadquatc to compensate a Party for the other Party's breach of its 

obligations under this Article 4. Each Party accordingly a5ee.s that the other Party is entitled to 

equitable relief, by way of injunction or ofhenvise, if it breaches or threatens to breach its 

obligations under this Article 4. 

ARTICLE 5. 

DAMAGE TO EQUIPMENT, FACILITIES, AND PROPERTY 

5.1 ULH&P's Regponsibility. Except to the extent caused by CG&E's negligence, 

intentional misconduct or failure to act in a manner consistent with Good Utility Practice, 

ULH&P will be responsible for all physical damage to or destruction of pmperty. equipment, or 

fsilities ownod by ULHW or its afliliates other than CG&E regardless of who brings the claim 

and regardless of who caused the damage, and UI3IBtP will not seck recovery or reimbursement 

from CG&E for the damage. 

5.2 CGBtE's ResDonsibititv, Excepl to Ihe extent caused by ULHBup's negligence, 

intentional misconduct, or failure to act in a manner consistent with Good Utility Practice, 

- -- --- 
Issued By: John C. Procario. Senior Vim Pruidcnt Effective: Jsdutry 1,2006 

?& C i n c h t i  Chs & Electric Campmy 

LssuadOn: Febnfuy 23,2006 
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CG&E will be responsible For all physical damage to or deswetion of property, equipment, or 

facilities owned by CG&E or its affiliates other than ULH&P regardless of who brings the claim 

and regardless of who caused the damage, and CG&E will not seek recovery or reimbursement 

from ULH&P for the damage. 

5.3 Insurancc. The obligations under this Article 5 are not limited in any way by any 

limitation on either Party's insurance, and each Party waives any subrogation which any of its 

insurers may have against the other Party. 

ARTICLE 6. 

TERM, TERMINATION, AND DEFAULT 

6.1 Term. This Agreement shall be eflective on !he date firs! Written above, subject 

to its approval or acceptance for filing by the FERC 8s provided for in Article 26 of this 

Agreement, and subject to the transfa of CG&E's interest in the Plants to UIN&P, and shall 

continue in effect for thirty (30) years, and, thereafter, for successive one year periods until either 

Party terminates the Agreement after providing to the other Party at least twelve months' 

advance written notice of its intent to terminate this Agreement. NohKittrstanding the above, this 

Agreement may bc terminated earlier if (A) the Parties mutually agree; (B) this Agreement is 

terminated earlier as provided for in this Agreement; or (C) ULHW terminates the Agreement 

after providing CGBtE at least sixly (60) days' advaacc written notice of intent to terminate this 

Agreement. 

6.2 Effwt of Exuiration or Tcmu 'adon of A m e n  ton Liabilities and Oblirrations. 

Expiration or termination of this Agreement shall not relieve UI.H&P or CG&E of any of its 

liabilities and obligations arising hereunder prior to the date expiration or termination becomes 

-- _.-_ 
I S ~ K I  BY: J O ~  C. -0, scnior vim b i b t  

7kCimciitiGudrElccnicCompany 
Effective: Jun~ary 1.2006 

Issued On: Fcbnury 23.2006 
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6.3 Effmtiveness of Certain EVovkions AAer ExDiration or Texmination of 

Agreement. The applicable provisions of this Agreement will continue in effect after expiration 

or early termination hereof to the extent necessary to provide for final billings, billing 

adjustments and the determination and enforcement of liability and indemnification obligations 

arising from acts or events that occurred while this Agreement was in effet. These provisions 

include, without limitation, Article 9 (“hurcurce”), Article 12 (“Indemnification*’), and Article 

20 (“Limitation of fiability’”) of lhis Agreement. 

6.4 Qefault. A Party will bc in default under this Agreement if, at any time: 

(A) the Party fails to make any payment due the other Party in accordance with lhis 

Agreement, and does not make such payment to the other Party within thirty (30) days after 

receiving written notice from the other Party of such failure; 

(3) (I)(a) the Party fails in any material respect to comply with, observe or pcrfonn 

any term or condition of this Agreement; (b) any representation or warranty made herein by the 

Party fails to be true and correct in dl material n=rpects; (c) the Party abandons its work or the 

facilities contemplated in this Agreement; or (d) the Party fails to provide to the other Party 

reasonable written assurance of its ability to perform fiilly and completely any of  its material 

duties and respoasibilitics under this Agreement within thirty (30) days after receiving any 

reasonable request for such asurances from the othcr Par& and 

(2)(a) the Party fails to correct or cure the situation within thhy (30) days after Ireceiving 

wri~en notice thereof from the other Party, OT (b) excluding those events set fo* in Articles 

6.4(A) and 6.lyC). if the situation cannot be completely corrected or cured within such thirty day 

Issued By: John C. Rocario, Scnior Vice Pnsident Effective: January 1.2006 
The Ciinnati Gas & Electric chnpny 

I W O n :  Fcbnury 23.2006 
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within such thirty day period or (ii) completely correct or cure the situation within sixty (60) 

days after receiving w-ritten notice thereof from the other Part5 or 

(C)  (1) a receiver or liquidator or trustee of the Party or of m y  of its pmpeny is 

appointed by a court of competent jurisdiction, and such receiver, liquidator or trustee is not 

discharged within sixty (60) days; 

(2) by decree of such court, the Party is adjudicated bankrupt or insolvent or any 

substantial part of its pmpcrty is sequateted, and such decree continues undischarged and 

unstayed for a period of sixty (60) days after the entry thereof; 

(3) a petition to declare bankruptcy or to reorganize the Party pursuant to any provision 

of any federal or state bankruptcy taw now in effct or as may hereaAer be amended 

(collectively. "Bankruptcy Laws") is filed against the Party and is not dismissed within sixty (60) 

days after such filing; 

(4) the Party files a voluntary petition in bankruptcy under any provision of any 

Bankruptcy Law; 

(5 )  the Party consents to the filing of any bankruptcy or reorgmization pethion against i t  

under any Banlauptcy Law; 

(6) thc Party makes an assignment for the benefit of its cteditors; or 

(7) the Patty co~lsenls to the appointment of a receiver, trustee or liquidator of the Party 

or all or any part of its property. 

6.5 Remedies of Partits Uwn Default Subject to Amcle 8 of lhis Agnaoent, if a 

Party defaults under this Agreement io accordance with Article 6.4 of this Agreement, the orher 

lrsucd By: John C. prourio. S e n i ~  Vice President 
'Ihe C k i d  cfrs 8 Ekaric Comppay 

Issued On: Fcbnuty 23,2006 

Effective: January 1.2006 
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Party may, at its option, (A) act to terminate this Agreement by providing written notice of 

termination to the defaulting Pasty, or (B) take whateva; action at law or in equity as may appear 

necessary or desirable to enforce the pcrfomance or observance of any rights, remedies, 

obligations, agreements, or covenants under this Agrtement. Any termination sought under this 

Article 6.5 shall not take effect until FERC either authorizes any request by either Party seeking 

termination of this Agreement or  accept^ any writtcn notice of termination. 

6.6 Performance of 0 t h ~  Party's Oblinations. If either Patty (the "defaulting Party") 

fails to cany out its obligations unda this Agreement and such failure could reasonably be 

expected to have a material adverse impact on the T m i s s i o n  System, the CG&E Facilities. 

the ULH&P Facilities, the Plants, or the regional network, the other Party, following at leasl ten 

(10) days' advance written notice (except in cases of Emergencies. in which case only such 

notice as is  reasonably prscticable in the circumstances is required), may, but wiii not be 

obligated to, perform the obligations of the defaulting Party (including, without limitation, 

maintenance obligations), in which case the defaulting Party will, upon presentation of an 

invoice therefor, reimbiuse the other Party for all actual and reasonable costs and expenses 

incurred by it in performing said obligations of the defaulting Party (including. without 

limitation, costs associated with its emplopes and the costs of appraisers, enginmr~, 

envhmental consultants and other ex- retained by said Party in connection wilh 

performance of the defaulting Party's obligations), together with a finance charge on all such 

amounts of one and one half percent (1.5%) per month but in no event more lhan the maximum 

allowed by the law governing this Agrement. 

6.7 &and 'ea Cumulative. Subject to Article 8 of this Agrement, no remedy 

_.-- -I--- 

I d  By John C. Procuio, Senior Vice Praidtot 
Tbc Cicicinnnli Gm & Elcctric Cornpony 

EtTective: January 1,2006 

Ir~ued On: Febmuy 23,2006 
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c o n f e d  by any of the provisions of this Agreement is intended to be exclusive of any other 

remedy and a h  and every remedy shall be cumulative and shall be in addition to every other 

remedy given hereunder or now or h e r d e r  existing at law or in equity or by statute or 

otherwise. The cfection of any one or more remedies shall not constitute a waiver of the right to 

pursue other available remediks. 

ARTICLE 7. 

REPRESENTATIONS 

7.1 Rmresentations of CG&E. CC&E represents and wanants the following: 

7.1.1 CG&E is a corporation duly organized, validly existing and in good standing 

under the laws of the State of Ohio, and it has the requisite corporate power and authority to own 

. I  

its properties, and to cany on its business as now being conducted. 

7.1.2 CG&E has the requisite corporate power and authority to execute and deliver this 

Agreement and to carry out the actions required of it by this Agreement. The execution and 

delivery of this Agreancnt and the actions it contemplates have been duly and validly authorized 

by CG&E, and no other corporate proceedings on the part of CG&E are necessary to authorize 

this Agreement or to consummate the transactions contemplated hereby. This Agreement has 

been duly and validly executed and delivered by CG&E and constitutes a legal, valid and binding 

agreement of CG&E enforceable against CGW in accordance with its terms, subject to the 

acceptance of this Agt.lecment by the FERC. 

7.1.3 The CG&E Facilities are owned by CGBLE. and operated or controlled by CG&E. 

It is further aclcnowledgcd that CG&E has the authorization to grant ULHW use of the CG&E 

Facilities consistent with Good Utility Practice or will obtain, with the assistance of  IILHBtP, 

issued By: John C. Proario, Senior V i  PrtMent 
llu Cincinnati G u  & Electric Campsny 

Efkclive: Jlnuary 1,2006 

Issued On: Febnurry 23,2006 
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such authorizalion as necessary prior to the transfer of  the Plants to ULHBZP. 

7.1.4 CG&E has obtained or will usc its reasonable best efforts to timely obtain all 

approvals of, and has given or will use its reasonable best efforts to give all notices to, any public 

authority that are required for CG&E to exccutc, deliver and paform its obligations under this 

Agreement. 

7. I .5 To CGBrE's knowledge, it is not in violation of any applicable law, statute, order, 

rule or regulation promulgami by, or judgment, decree, wtit, injunction, or award rendered by, 

any federal, stale, or local governmental court or agency which, individually or in the aggregate, 

would adversely d k t  such entity's entering into or performance of its obligations under this 

Agreement. Such entity's enrering into and performance of its obligations under this Agreement 

will not give rise to any default under any agreement to which eiUler such entity is a party. 

7.1.6 CG&E will comply with all applicable laws, rule, regulations, codes. and 

standards of all federal, state, and local governmental agencies having jurisdiction over either 

such entity or the transactions under this Agreemcnt and with respect to which failure to amply 

could reasonably be expected to have a material adverse effect on either Party's performance 

under this Agrement. 

7.1.7 CC&E shall do such other and fitrthec acts and things, and shall execute and 

deliver such insbnuncnr and documents, 8s ULH&P may reasonably requcst from time to time 

in furtherance of the purposes of this Agreement. 

7.2 

7.2.1 

Rcoresenta tions of ULHW . ULHW r-ts and wanants the following: 

ULHBtp is corporation duly organizad, validly existing, and in good standing 

under thc laws of the Commonwealth of Kentucky, and ULH&P bas the requisite corpomlc 

_I_ - 
Issued By: Joha C. Pi&, Senior Vice Pruidcni f3fcctive: January 1,2006 

I?K Cincinnati Gas & Electric Comppny 

Issued On: Fcbruuy 23.2006 
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72.2 ULHW has the requisite corporate power and authority to execute and deliver 

Lhis Agrement and to carry out the actions required of it by this Agrement. The execution and 

delivery of this Agreement and the actions it contemplates have been duly and validly authorized 

by ULH&P, and no other corporate proceedings on the part of ULH&P are necessary to 

authorize this Agreement or to consummate the transactions conlemplated hereby. This 

Agreement has been duly and validly executed and delivcred by UM&P and constitutes a legal, 

valid and binding agreement of ULHW enforceable against it in accordance with its terms, 

subject to the acceptance of this Agreement by the FERC. 

7.2.3 ULH&P has obtained or will obtain all approvais of, and has given or will give all 

notices to, any public authority that are required for ULHW to execute. detiva and perform its 

obligations under this Agreement. 

7.2.4 To ULH&P's knowledge, it is not in violation of any applicabtt law, statute, 

order, rule, or regulation promulgated by, or judgment, decree, writ, injunction, or award 

rendered by, any federal, state, or local governmental corn or agency which, individually or in 

the aggregate, would advasety aflect ULH&P'S entering into or performance of its obligations 

under this Agreement ULHhP's entering into and performance of its obligations under this 

Agreement Will not givc &e to any default under any agreement to which it is a party. 

7.2.5 ULH&P will comply with all applicable laws, rules, regulations, codes, and 

standards of all federal, state. and local governmental ageacies having jurisdiction over ULH&P 

or the banractions under this Agreement and with respect to which failwe to Comply could 

reasonably be expected to have a material adverse effect on either Party's performance under this 

.-..--- 
Issued By: Joh C pnrcuio. Senior Vice k i d a n  

The Cincinnati Gas Bt Elecmc Campany 
EWmo've: J.nupry 1,2006 

luued Qa. F c h r y  23,2006 
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Agreement. 

72.6 ULH&P shall do such other and firther acts and things, and shall execute and 

deliver such instruments and documents, as CG&E may reasonably request fiom time to time in 

fiutherance of the purposes of this Agreement. 

7.3 R s ~ c s e n  tations of Both Parties. The represenletions in Articles 7.1 and 7-2 of 

this Agreement shall continue in fill force and cffm for the term of this Agreement. 

ARTICLE 8. 

DLSPUTE RESOLUTION 

8.1 Actions Prior to Arbitration 

8.1.1 Parties to Addtess Fist .  Any dispute, disagreemenf or claim airsing out of or 

concerning this Agreement must first be addressed by the Parties. 

8.1.2 Notice of DisDute. When a Party believes that there is such a dispute, 

disagreement or claim, that Party may initiate the dispute resolution produres by giving the 

other Party Written notice of the dispute. disagreement or claim 

8.1.3 Good Faith Nenotiations: bficabilitv of Arbitration. Representatives of the 

Parties must attempt to negotiate in good faith to resolve such dispute, disagreement or claim 

within ten (10) days after notice of the dispute, disagreement or claim has been given. If such 

representalives are unable to satisfactorily m l v c  such dispute, disagreement or claim, they must 

refer the matter to senior repnacntatives of eacb Party with the authority to settle the dispute. 

disagreement or claim, which such senior representatives &all meet at a mutually acceptable 

time and place to attempt to resolve the dispute, disagreement or claim. If the senior 

representatives have not rcsolved such dispute, disagreanent or claim within twcnty (20) days 

1ssuaJ By: Iobn C. Roario, Senior Vicc Pruidau 
The Cicinnari Gar & Electric Comppny 

Ef€ii*vc: Jarmary I. 2006 

Iwwcd On. Fcbruary 23,2006 
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after notice of the dispute, disagreement or claim has been given, then the Parties may, upon 

mutual agreement, submit such dispute, disagreement or claim (including the issue of whether 

such dispute, disagreement or claim is arbitrable) to binding arbitration. 

8.2 Arb itration Procedures. Any arbitration shall be conducted by a single neutral 

arbitrator appointed by the Parties under the Commercial Arbitration Rules of the American 

Ahitration Association ("Arbitration Rules") in effwt at the time a notice of arbitration is made. 

The arbitxilor shall be selected pursuant to the Arbitration Rules. The atbitrator must be 

knowledgeable in mattem that are the subject of the dispute. The arbitrator shall conduct the 

arbitration in accordance with the Arbitration Rules in effect at the time arbitration is initialed 

under this Article 8; provided, however, that, in the event of a conflict between the Arbitration 

Rules and the tern and provisions of this Article 8, the terms and provisions of this Article 8 

shall govern. 

8.3 Authority of Arbitrator 

8.3.1 No Authority to Modifv Apsmnent. The arbitrator shall have the authority only 

to interpret and apply the terms and cunditions of this Agreement and shall have no power to 

modify or change my such terms or conditions. 

8.3.2 $bmpliance with Law. The ahitrator shall be required to follow any and all 

applicable federal, stale, or local laws and reguiations. 

8.3.3 Remedics 

(A) The arbitrator may not award punitive damages, multiple damages, or any other 

damages which an not meamued by the pmailing Party's actual damages. 

(B) Any award of damages must be determined, limited and controlled by the 

- 
lsmLed By. John C. P r d o ,  Senior V i e  prrsidcn( Effective: Juuuuy 1.2006 

Thc C i n c i d  Gas a Electric Company 

Issued 00: Febnury 23,206 
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(C) The arbibrator may, in his or her discretion, award pre award and post award 

i n t m t  on any damages awarded; provided, however that the rate of interest may not exceed a 

rate equal to the lower of onc and one half percent (1.5%) per month or the maximum rate 

allowad by the law governing this Agreement. 

8.4 Timingand Natum of Decision 

8.4.1 Timina. Unless otherwise agreed upon by the Parties, the arbitrator must render a 

decision as quickly as practicable under the circumstances. 

8.4.2 Bindina on Parties: Challennes. The decision must be in writing and contain the 

reasons for the decision. The decision and award of the arWator shall be final and binding upon 

the Partia, their su-rs, and assigns; provided, however, that such decision and award may 

be challenged solely on the grounds that the conduct of the arbitrator, or the decision and award 

itself, violated the standards set forth in the F e d d  Arbitration Act. Judgment upon the award 

mndcred by the arbitrator may be entered in any court having jurisdiction. 

8.4.3 Filina With ERG.  The decision must also be filed with FERC if it affects FERC 

jurisdictional rates, terms and conditione of service or facilities. 

8.5 Location of Arbitraa  Any arbitration conducted hereunder must be conducted 

in Indianapolis, Indiana, unless the Parties mutually agree upon another location. 

8.6 Costs, Each Party shall bc respoosible for its own costs and expenses, including 

attorneys’ fees, incumxi during the arbitration and for fitly petcent (50%) of the cost of the 

&itxitor. 

8.7 Confidentiality. The existmm, contents, or results of any arbitration proceeding 
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conducted under this Article 8 may not be disclosed without the prior written consent of both 

Parties; provided, however, that either Party may (A) make such disclosures as may be necessary 

to (1)  satisfy regulatory obligations to any regulatory authority having jurisdiction or (2) seek or 

obtain from a court of competent jurisdiction judgment on, confirmation or vacation of an 

arbitration award; (B) inform its lenders, afiliates, auditors, and insurers, as necessary. under 

pledge of confidentiality; and (C) consull with experts as required in connection with the 

arbitration procaeding under plulgc of confidentiality. If either Party seeks preliminary 

injunctive relief h m  any court to preserve the status quo or avoid ineparable harm pending 

arbitration, the Parties agree to u9c commercially reasonable efforts to keep the court 

proceedings confidential, to the maximum extent permitted by the law. 

8.8 FERC Jurisdiction Over Certain Dis~uies 

8.8.1 Nothing in this Agreement shall preclude, or be consmed as precluding. ejtber 

Party from f ihg a pddon  or cornpiaht with the FERC with respect to any arbitrable claim over 

which the FERC has jurisdiction; provided, however, that neither Party may file a petition or 

claim at FERC with respect to an issue which has been submitted to binding arbitration pursuant 

to Astick 8.1.3 of this Agreement. 

8.8.2 ff the FERC determines that it has no jurisdiction or declines to rcsolve all or a 

portion of a claim, that portion of the claim may be resolved through arbitration as provided for 

in this Article 8. Any decision, finding of fwt, or order of the FERC shall be final and binding, 

subject to the judicial review provided for under the F e d d  Power Act. 

8.8.3 The arbitrator shall have no authority to modify, and shall be conclusively bound 

by, any decision, finding of facf or order of the FERC; provided, however, that, to the extent that 
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a decision, finding of fact or order of the FERC does not provide a final or complete remedy to 

the Party seeking relief, such Party may p d  to arbitrafioo under this Article 8, subject to the 

FERC decision, finding of fwt, or order. 

8.9 Preliminatv lniunctive Relief Nothing in this Article 8 precludes, or is to be 

construed as precluding, either Party from ttsoning to a court of competent jurisdiction for &e 

purpose of securing a temporary or preliminary injunction to preserve the status quo or avoid 

itreparable harxn pending the resolution of a dispute pursuant to this Amcle 8. 

ARTICLE 9, 

INSURANCE 

9.1 General. Each Party agrees to maintain, at its own cost and expense, in full force 

and effect throughout the term of this Agreement, the typas of and minimum dollar amounts of 

insurance or sel l  insurance coverage as would be carried by similar companies in similar 

circumstances. 

9.2 &rtTwates of buran ce: &vies of Policies. Each Party agrees to provide the 

other Party with certificates of insurance evidencing the insurance coverage or self inmuance as 

set fortb in Article 9.1 of this Agreement- Each Perty agrees to provide the other copies of all 

policies or evidence of self insurance upon nquest. 

9.3 Waiver Q f  Subwnation. Each Party waives any right to subrogation under its 

respective insurance policies for any liability each has agreed to assume unda this Agreement. 

Evidence of thii requirement shall be noted on all certificates of insurance. 

9.4 Failure to Con1~1s Failurc of either Party to comply with the above insurance 

lssucd By: John C. Piocuiq Scnior V i  A e s i  Efkctivc: January 1,2006 
'17w: Cincimrati Gas 6t Elecnic Gmpany 

Issued On: Febnury 23,2006 
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terms and conditions, or the complete or partial failure of an insurance canier to hlly protect and 

indemnify the other Patty or its affiiiates. or the inadequacy of the insurance shall not in any way 

lessen or affect the obligations or liabilities of each Party to the other, 

ARTICLE 10. 

NOTICES 

10.1 General. Except for notices of occurrences requiring pmmpt anention, all notices 

required or permitted to be given under this Agreement must be in writing and delivered by (A) 

hand; (B) reg is td  or cedfied f h f  class mail, postage prepaid, return receipt quesled; (c) 
facsimile h.anmnission; or @) a reputable ovanight courier which provides evidence of delivery 

or reha l .  All such notices shall be addreed as follows: 

To CG&E: Vice President 
Electric Systcm Operations 

139 East Fourth Street 
Cincinnati, OH 45202 
Tel: 513 287 3455 
Fax: 513 287 3812 

Cinergy senrices, inc. 

To ULH&P: In the Case of notices pertaining to curtailment, interruption or 

diwnncction, notice will be provided to the manager of the rtspective affected Plant, as follows: 

East Bend: 
Plant Manager 
East Bend Electric Generating SWon 
139 East Fourth Stnet, E373 
Cincinnati, OH 45202 
Tel: 513 467 4811 
Fax: 513 419 5676 

Miami Port 6: 
Plant Manager 
Miami Fort Electric Generating Station 

-- __ 
&sued By: Soha C. Rocario, senior Vice h i d m  Efktivc: Jclo~ary I. 2006 

Thc Ciinnati Gu & El& Compaoy 

Issued On: Fcbnnry 23.2006 
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139 East Fourth Street, EG376 
Cincinnati, OH 45202 
Tel; 5 13 467 4936 
Fax: 513 467 4931 

Woodsdale: 
Manager, CT Fleet Portfolio 
Woodsdale Electric Genwating Station 
t 39 East Fourth Street, EG379 
Cincinnati, OH 45202 
Tel: 513 467 5351 
Fax: 513 467 5399 

All other notices to ULH&P shall be provided to: 

whom notices should bc given by notice to the other Party in the manner provided above. 

10.3 Emernencies. Notwithstanding Article 10.1 of this Agrement, any notice 

concerning a system Emergency or other occurrence requiring prompt attention may be made by 

telephone or in person, provided that such notice is mnfirmcd in writing promptly theteafler. 

10.4 Authontv of Party Reorcscntatives. The rcpraentatives noted in Article 10.1 of 

this Agreement, or their design- (including points of contact), shall bc authorized to act on 

behalf of the Parties, and their instructions, requests, and decisions will bc binding upon the 

Parties as to ail mattas pertaining to this Agreement and the performance of the Pmks 

hereunder. Qnly these representatives shall have the authority to commit funds or make bmding 

-- .~ -.- 
Issued By: John C. M o ,  Sarior Vice i.midcn1 

Thc Cinchti  Gas & Ekceic Company 
Effitivc: Jenuary 1.2006 

Issued 00: Fcbnwy 23,2006 
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obligations on behalf of he Parties. The representatives shall be responsible for tracking wofk, 

costs, schedules and all orher matters mlated to this Agreematt, and for the performance of any 

third parties. 

10.5 Points of Contact. Each Party repwentathe noted in Article 10.1 of this 

Agreement shall designate a pawn to act as a twenty four (24) hour point of contact, which such 

person shall have knowledge and control of that Party's facilities. The point of contact shall be 

the day to day method of communicating any and dl changes in operational stalus and 

opedonal issues and concerns relating to each Party's facilirics. 

ARTICLE 11. 

FORCE MAJEURE 

11.1 General. Neither Party shall be considered to be in default or breach of this 

Agreement or liable in damages or otherwise responsible to the otha Party for any delay in or 

failure to carry out any of its obligations under this Agreement if, and only to thc extent that, the 

Party is unable to perform or is prevented fiom performing by an event of force majeure. 

Notwithstanding the foregoing sentence, neither Party may claim force majeure for any delay or 

failure to perfom or cany out any provision of this Agreement to the extent that such Party has 

been negligent or engaged in intentional misconduct and such negligence or misconduct 

contributed to that Party's delay or failure to perform or carry out its duties and obligations under 

this Agreement. A Pw*s excmption h m  liability will extend for the period of time 

necessitated by the event of force majeure. All performance obligations affited by the event of 

force majeure will be extended for a period equal to the length of the resulting delay. 

_I 

Iuued By: Job C. R d o .  Senior Vice h i d e n t  Effdvc:  Iarmary 1.2006 
The Cincinnan Gas & Electric Company 

Imad 00: February 23,2006 
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11 2 Force Maieurc Defined. The term "force majeure" means those causes beyond 

the reasonable control of (he Party claiming force majeure and which, through the exercise of 

Good Utility Practice and reasonable m e ,  lhat Party could not have avoided, including. but not 

limited to, the following: flood; lighming strikes; earthquake; fire; epidemic; war, invasion; not; 

civil disturbance; sabotage; cxplosion; insurrection; military or usurped powa, strikes affecting 

more Lhan one locality; labor dispute; action of any court or governmental authority, or any civil 

or military authority de facto or de jure; change h law; act of God or the public enemy; or any 

other event or cause of a similar nature beyond a Party's reasonable control. Mere economic 

hardship of either Party does not constitute Farce Majew. 

1 1.3 Pmcedures. A Patty claiming T o m  majeure must: 

(A) give Written notice to the other Party of the occurrence of a force majeure event 

no later than three (3) busineas days after learning of the Occucrence of such an event; 

(B) 

soon as practicable; 

(C) 

use due diligence to resume performance or the pmvision of service hereunder as 

take all commercially reasonable actions to correct or cure the force majeure 

event, provided, howcvcr, that settlement of strikei or other labor disputes are completely within 

the sole discretion of the Pay aff;ected by such &ike or labor dispute; 

(D) excrcise all reasonable cfforts lo mitigate or l i t  damages to the other Party; and 

(E) provide prompt writtem notice to the other Party of the Ctssation of the adverse 

effbct of the force majeure event on its ability to perform under this Agrement. 

ARTICLE 12. 

INDEMNIFKATION 
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12.1 Indemnification. Subject to Arlicles 5.1, 5.2 and 20.1 of this Agreement, each 

Party a- to indcmnifl, release and hold the other Party and its affiliates, trustees, oficers, 

directors, agents, and employees harmless from and against any and all damages, costs 

(including attorneys' fees). suits, cause of action, fines, penalties or liabilities, in tort, contract or 

otherwise, of any kind and name whatsoever bmught by of associated wirh claims involving a 

third party, and any other obligation to !hid parties (collectively, "Liabilities") resulting from, or 

claimed to have arisen as a result of any act or omission of the indemnifying Party and/or its 

officers, directors, employees, agents and subcontractors arising out of or connected with the 

indemnifying Party's p e r f o t - ~ ~ c e  or breach of this Apjc.eement or the indemnifying Party's 

exercise of its rights hmundcr, except to the extcnl that such Liabilities rcsufccd from the 

negligence, intentional wrongdoing, or wi1lfi.d misconduct of the Party seeking indemnification. 

Each Party hereby waives recourse against the other Party and its afiliates, trustees, officers, 

directors. agents, and employees for, and releases the other P a y  and filiates. trustees, officers, 

directors, agents, and employees from, any and all Liabilities for or arising fiom damage to its 

properiy or fhm damage or injury to p m n ( s )  due to performance under this Agreement by 

such other Party, except to the extent such damagc or injury resulted ftam the other Party's 

negligence, intentional Wrongdoing, or willful misconduct. 

12.2 Conditiom. Each Party's oMigatiom with rcspect to claims and suits covered by 

this Article 12 are subject to the conditions that (A) the Party sceking indemnification must give 

the indemnifjing Party reasonably prompt notice of any such claim or suit; (B) the Party seeking 

indemnification must cooperate in the defense of any such claim or suit, the costs of whicb are to 

be borne by the indemnifying Party; and (C) the indernnifyiag Party has sole conml of the 

I _--- 
bntd By: John C. Proario, Senior Vice Pnridcnt Effective: January I. 2006 

rite CiDcilUtati Gas & Elearic company 

Imd 00: February 23,2006 
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defense of such claim or suit to thc extent of the indcmnifLing Party's liability for any such claim 

or suit. 

12.3 consent. Neilher Party may settle. compromise, decline to appeal or otherwise 

dispose of any action, proceeding, or claim with respect to which indemnification is sought 

without the prior written consent of the other Party. In the evmt that any claim is settled, each 

Party agrees to not publicize thc settlement and to make every cfirt to ensum that any settlement 

agreement contains a nondisclosure provision; provided, however, that, if required by law, 

either Party may disclose the existence or content of the settlement agreement. 

12.4 Survival. Each Party's indemnification obiigation will survive expiration or early 

termination of this Agrment. 

ARTICLE 13. 

INTEGRATION 

13-1 Entire A m e n t .  This Agreement sets forth the entire agreement and 

understanding of ULH&P and CG&E and supersedes ail prior oral and written understandings 

and agreements. oral or written, between ULHgtP and CG&E with respect to the specific subject 

matter addrased her&. 

ARTICLE 14. 

RE1,ATIONSEIP OF PARTIES 

14.1 Retationshir, of P d q .  Nothing in this Agrccmcnt i s  to be construed or deemed 

to cause, create. constitute, give effect to, M otherwise recognize CG&E and ULHW to be 

partners, joint venhuere, employer and employee, principal and agent, or any other business 

association, with rcsped to my mattcr. 

--.--_. 
I u u d  By: John C. Prourio, Scnior Vice pnsidhlt Eff~ctivc: Januuy 1,2006 

llte Cinchti  c;ls & EioctricCompany 

Issued Qo: F c b W  23.2006 
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14.2 No Authority to Act for Other Party. Unless otherwise agreed to in writing signed 

by both Parties, neither Party shall have any authority to create or assume in the other Party's 

name or on its behalf any obligation, express or implied, or to act or purport to act as the other 

Party's agent or legally empowered representative for any purpose whatsoever. 

14.3 No Liability for Acts of Other Party. Ncithcr Party shall bc liable to any third 

party in any way for any engaganent, obligation, contract, representation, or for any negligent 

act or omission of the other Party, except as expressiy provided for herein. 

ARTICLE 15. 

WAIVER 

15.1 Waiver Permittd. Except as otherwise provided for in this Agreemmf the 

failure of either Party to comply with any obligation, covenant, agrement. or condition herein 

may be Waived by the Party entitled to the benefits t h m f  only by a Written insttument signed 

by the Party granting such waiver. 

15.2 Limited Nature of Waiverg. Any waiver granted by a Party may not operate as a 

waiver of any other failure of the Party granted a waiver to comply with any obligation, 

covenant, agreement, or condition herein. 

ARTICLE 16. 

AMENDMENT 

16.1 CG&E Section 205 Rip3lte. Notwithstanding any provision in this Agreement to 

the contrary. CG&E may unilaterally make application to the FERC under Section 205 of the 

Federal Power Act and pursuaot to FERC's d e s  and regulations promulgated thereunder for a 

change in any rate, term, condition, charge, classification of service, rule or regulation under or 

-- 
Issued By: J o b  C. Rocuia. Scniw Vice h i d e a r  EKktivc: January I ,  2006 

Tbc Cinchanti Gu Q Fllcctric Company 

Issued On: Febnuuy 23,2006 
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related lo this Agrement. 

16.2 UILH&P Section 206 Riahts. Notwithstanding any provision in this Agreement to 

the contrary, ULH&P may exmise its rights under Section 206 of the Federal Power Act and 

pursuant to FERC's rules and regulations pmmulgaled thereunder with respect to any rate, t m ,  

condition, charge, classification ofmice,  rule or regulation for any services provided under this 

Agreement o v a  which the FERC has jurisdiction. 

16.3 Amendments. Except as provided for in Articles 16.1 and 16.2 of this 

Agreement, this Agreement may only be modified, amended, changed, or supplemented in 

writing signed by ULH&P and CG&E. 

ARTICLE 17. 

SUCCESSORS, ASSIGNS, 

AND THIRD PARTY BENEFICIARIES 

17.1 Bindinn On Parties. Successors. and him. This Agreement shall be binding 

upon and inure to the bcncfit of the Parties hercto and their successors and assigns. No person or 

Party shall have any rights, benefits or interests, direct or indue&, arising from this Agreement 

except the Parties hereto, their successors and authorized assigns. The Parties expresrly disclaim 

any intent to crate any rights in any p a w n  or party as a third party beneficiary to this 

Agreement. 

17.2 Assimmt. Neither Party shall voluntarily assign this Agrcunent, nor assign its 

rights nor delegate its duties under this Agreement, or any part of such rights or duties, without 

the written cansent of the other Party, which consent shall not be unreasonabry withheld. Any 

such assignment or delegation made without such wtitten c o m t  shall be null and void; 

-- 
I s w d  By: John C. Rocprto, Senior Vice Raidmr Effcctivc: Januuy 1.2006 

TbeClnc~tiGy&El&cCoropMy 

lssuai On: Fcb~uary 23.2006 
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Original Sheet No. 38 
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sale. merger, or transfer of all or a substantial portion ofthe properties of a Party (and, in the case 

of CG&E, its transmission system and the CG&E Facilities). so long as the assignee in such a 

sale, merger, or transfer assumes directly all of the assignor's rights, duties, obligations and 

liabilities arising under this Agrement; (ii) for CG&E to assign this Agrement to any wholly- 

owned direct or indirect subsidiary of Cincrgy Corp., a Delaware corporation, so long as such 

subsidiary assumes directly all of the assignor's rights, duties, obligations and liabilities arising 

undef this Agreement; (iii) for CG&E to assign this Agreement to any purchaser of all or a 

substantial portion of &e Transmission System, so long as the purchaser assumes directly all of 

the assignor's rights, duties, obligations and liabilities arising under this Agreement; or (iv) for 

ULH&P to assign this Agrment to any purchaser of all or a substantia) portion of the Plants, so 

long as the purchaser assumes directly all of the assignor's rights, duties, obligations and 

liabilities arising under this Agreement. 

17.3 Financinn Parties. Notwithstanding the foregoing, ULHBtP may assign this 

Agreement without CG&E's prior consent to any hnw: owner of the Plants, as long as the future 

owner assumes directly all of ULH&P's rights. duties, obligations and liabilities under this 

Agreement In addition and notwithshnding the foregoing, ULH&P or its assignee may assign 

this Agreement to the p e r ~ ~ n s ,  entitioi or institutions providing financing or refinancing for the 

development, design, construction or opetation of the Plants and, if UIH&P provides notice 

thereof to CG&E, CG&E ehail provide notice and reasonable opportunity for such lenders to 

cure any default under this Agreement. CG&E shall, if requested by such lenders, execute its 

standard documents and certificates as may be requested with respect to the assignment and 

issued By: John C. Rocario, Scnior Vice Pruideoc Effective: January 1,2006 
IhcCinei i t iGar8tEltcDicCapy 

Isswd On: Fcbnrpry 23,2006 



..,.."I I .". m y . *  

Attachment 1 
Page 41 of 102 

Unofficial FERC-Generated PDP of 20060301-0381 Recelved by FERC OSEC 02/23/2006 Ln Docket#: ER06-548-001 

The Cincinnati Gas ht Electric Company 
Rate Schedule FERC No. 60 

status of this Agreement, provided such documents do not change the rights of CG&E under this 

Original Sheet No. 39 
- -- 

Agreement except with respect to providing notice and a reasonable opportunity to cure defaults. 

In the event of any foreclosure by such lenders, the purchasers at such foreclosure or any 

subsequent purchaser shall, upon request. be entitlad to the rights and benefits of (and be bound 

by) this Agreement so long as it is an d t y  ent&d to interconnect wilh the Transmission 

system. 

17.4 Release of Assigning Party. Any assignmcnt authorized as provided in Article 

17.2 or Article 17.3 of this Agreement will not opemtc to relieve the Party assigning this 

Agreement of any of its rights, iotensts, duties, obligations or liabilities hereunder or of the 

responsibilily of fill compliance with the requiremeats of this Alpeement unless (A) the other 

Party consents, if such consent is required under such sections, in which case such consent shall 

not be unreasonably withheld, and (B) the wignee agnes in writing to be bound by all of the 

duties. obligations and liabilities ofthe sssilyu'ng Paay provided for in this Agreement. 

ARTICLE 18. 

18.1 Use of Subcontractors or A~ents Permitted. Nothing in this Agreement will 

prevent either Party fiom utilizing the services of subcontractors or agents as it deems 

appmpriatc; pmvidsd, howev~r, that all such subcontractors and agmts comply wilh the terms 

and conditions of this Agracment. 

18.2 Rctainine P m  to Remain Reswnsl 'bla The d o n  of any subcontrac! or 

agency relationship shall not relieve the retainhg Party of any of its obligations under this 

Agreement. Each Party shall bo firlly responsible to the 0th Patty for the acts or omissions of 

- - - 
Issued By: John C. procorio. Senior V i  P r e s h t  

The Cincinnati GbJ & Elect& CMnplny 
Effkctive: Jimunry 1 . 2 G  

Isrued On: February 23.2006 
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any subcontractor or agent it hires as if no subcontract or agency relationship had been made. 

Any obligation imposed by this Agreement upon either Party, whcre applicable, shall be squally 

binding upon and consbued as having application to any subcontmctor or agent. 

18.3 Liability for Subcontractors or Anem. Each Party will be liablc for, indemnify, 

and hold harmless the other Party, its aftiliates, and their officers, directon, employees, agents, 

and assigns from and agaim any and all claims, demands, or actions from its subconnactors or 

agents; and will be responsible for all costs, expenses, and legal fees associated therewith and all 

judgments, decrees, aud awards r e n d 4  therein. 

18.4 No Third Partv Beneficiary. No subcontractor or agmt is infended to be or will 

be dtemed a third parly beneficiary of this Agreement. 

18.5 No Limitation by Insurance. The obligations under this Article 18 are not limited 

in any way by any l~mita!ion on subcontractor's or agent's insurance. 

ARTICLE 19. 

LABOR DISPUTES 

19.1 Notice. Each Party agrees to promptly notify the other. orally and then in writing, 

of any labor dispute which may reasonably be expected to affect the operations of the other 

paw- 

ARTICLE 20. 

1,IMITATION OF 1,IABILITY 

20.1 NoConsa~ uential D-Q~S. Neither Party shall be liable to the other Party or ita 

patmt, subsidiaries, affiliates, officers, directors, agents, employees, succtssoc~, or assigns for 

incidental, punitive, special, indirect, multipk, or oonscqucntial damages (including attorneys' 
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fees, litigation costs, and claims for lost profits) connected with or resulting from performance or 

non-perliormance of this Agnsanent. 

20.2 &D . licaiion: Survival. The limitation of liability provided for in this Article 20 

will apply regardless of fault, and will survive expiration or early termination of this Agreement. 

ARTICLE 21. 

GOVERNING LAW AND INTERPRETATION 

21.1 Amlicable Law. lhis Agreement and all rights, obligations, and petformances 

hereunder are subject to all applicable federal and state laws and to all duly promulgated orders 

and other duly authorized action of any governmental authority with competent jurisdiction. 

21.2 Governinp Law. This Agreerncnt is to be govemed by federal law where 

applicable, and when not in conflict with or preempted by federal law, this Agreement shall be 

governed by and construed in acconfance with thc Iaws of the State of Ohio without regard to its 

conflict of laws principles. Except for those matters which are brought to the FERC or which are 

resolved through arbitration, any action arising out of or concerning this Agreement must be 

brought in the courts of the Slate of Ohio. 

21.3 No Presumption. This Agreement shall be construed without regard to any 

presumption or other rule requiring umtruction against the Party causing this Agreement to be 

drafted. 

21.4 Conflicts &hween Main Body of Ameement and Exhibits. In the event of a 

conflict between the main body of this Agmmcmt and any exhibit hereto, the tenns of the main 

body of this Agreement shall govern. 

ARTICLE 22. 

Issued By John C. Procario, SeniFVivice h i d c n t  
Thc Ciinnrti Gas & Etcctric Campmy 

Effirtivc: January 1,2006 

IUWJ On: Fcbnuiy 23.2006 
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HEADINGS AND CAPTIONS 

22.1 No Effat oq lntmretation. The headings and captions contained in his 

Agreement are for convenience only and shall not affect the inteqrctation of this Agreement. 

ARTICLE 23. 

COUNTERPARTS 

23.1 Countemart Execution Pnmitted. This Agreement may be executed in separate 

or multiple counterparts, all of which shall evidence a single agreement. 

ARTICLE 24. 

SEVERABILITY 

24.1 Severable NahJre of Ameement. If any provision of this Agreement or the 

application thereof Io any penu>o or circumstances is, to any extent, held to be invalid or 

unenforceable, the remainder of this Agreement, or the application of such provision to persons 

or circumstances other than those as to which it is held to be invalid or unenforceable, will not be 

affected thereby, and each provision of this Agrment shall be valid and enforceable to the 

fullest extent permitted by law. 

ARTICLE 25. 

OPERATING COMMITTEE 

25.1 Rmresen t~tives. The Parties shall establish a committee of authorized 

representatives to be known as the operaling Committee. Each of the Partia shall designate, in 

writing delivered to the other Party, the pcrson who is to act as its representative on said 

committee (and the person or pasons who may serve as allmate or alternates whenever such 
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representative is unable to act). Such npresentatives and alternate or alternates shall each be 

persons familiar with the facilities of the Party he or she represents, and each shall be filly 

authorized to cooperate on behalf of the Party they represent in performing the bctions 

delegated to the Operating Committee. 

25.2 Duties of ODeratr ' n ~  Committee. The Opetating Committee shall petform the 

following: 

(A) All functions pertaining to the cootdination o f  maintenance of the Plan&, the 

CG&E Facilities, and the Transmission System. 

(9) All matters pertahiing to the contml of time. frequency, energy flow, lrilovar 

exchange, power factor, voltage and other similar matters bearing on the satisfactory 

synchronous operations of rhe Plants, the CG&E Facilities, and the Transmission System. 

(C) Such other bctions not specifically provided for herein upon which cooperation, 

coordination, and agreement 8s to quantity, timc, method, tams and conditions are necessary in 

order that the operalion of the Plants, the CG&E Facilities, and the Transmission System may be 

coordinated to the fi~llest practicable extent aa agreed upon by the Parties. 

(D) Resolution of disputes and opedng issues. 

25.3 Riatrttohmx t. For the ptapose of inspection, checking of records, and all other 

pertinent matters, said rcpresentativcs and their alternates shall have the right to q u e s t  any and 

all applicable documentation and shall have the right of mby to all propcay of the Parties used 

in connection with the pcrtormanct of this Agreement. 

CG&E shall have the right to enter and inspect the ULHBtP facilities intetconnected io 

Issued By: John C. Pzouuio, senior Vim Resident 
ThcCinCinrrPti CU & E l d c  Compcuny 

Efiiitive: Januuy 1,2006 

h u e d  On: Fcbnury 23,2006 
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Original Shed No. 44 
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have the right to enter and inspect the CG&E Facilities at its discretion under non-Emergency 

operaling conditions. Access shall be provided where the Party requesting access provides at 

least twenty-four (24) hours' advance notice of its desire to inspect and the facilities it desires to 

inspect. 

25.4 Limit of Authoritv. The Operating Committee shall not have authority to modify 

any of the lerms or conditions of th is  Agretmcnt. 

25.5 Ynrcsolvable DisDuteq. If the Operating Committee is unable to takc action on 

any matter to be acted upon by it under this Agreement bmause of a dispute between the 

rcpresenlatives as to such matter, then dispute resolution shall procsed in compliance with 

Article 8 of this Agreement 

ARTICLE 26. 

OTHER CONDITIONS 

26.1 Fi l in~  of Ameement with FER(;. CG&E agrees to file this Agreement with the 

FERC for approval unda Section 205 of the Fedml Power Act and with any other appropriate 

regulatory agency as soon as practicable &a its execution by the Parties. ULH&P agrees to 

support such filing, to reasonably Cooperate with CG&E with respect to the filing, and to provide 

any information, including the filing of testimony, reasonably requLcd by CG&E to comply with 

applicable filing requirements. 

26.2 Filinn of Ameadmcnts. Promptly upon execution of any amendment to this 

Agreement by the Parties pursuant to Article 16.3 or Article 26.3 of this Agreement, CG&E 

- 
h a d  By John C. plourio, Senior Vice b i d c u t  

The Chinoad C3u & Ela;tric Company 
Effective: January 1,2006 

Iswod OrtI Febnrary 23,2006 
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shall, if necessary, file such amendment with FERC and with any other appropriate regulatory 

agency. ULH&P agrces to slrpport such filing, lo reasonably coopaatc with CG&E with respect 

to such filing, and to provide any information, including the filing of testimony, reasonably 

required by CG&E to comply with applicablc filing requirements. 

26.3 Good Faith Neaotiations UDon O c c m  of Certain Events. If one of the 

following events (an "Event") takes place, the Parties agree to negotiate in good faith an 
1, 

mendmat or amendmenls to this Agreement or to take other appmpriate action so as to put 

each Party in as neaxly the -e position as the Parties would have been had the Event not 

(A) this Agreement is not approved or accepted for filing by FERC without 

modification or condition; or 

(B) FERC, the United States Congress, any state or state regulatory commission, any 

organization issuing criteria, rules. procadures or standards includcd in the Rules and b c e d w e s  

or CG&E (upon approval of the FERC) hplements any change in any law, regulation, rule, 

procedure. standard, criteria or practice which materially affects or is reasonably exjwted to 

materially affect either Party's ability to pertbrm under this Agreement; or 

(C) compliance with this Agreement causes CG&E or any other entity exercising 

control over the Transmission Syslcm, or ULHLP to be in Ron-compliance with any requirement 

of the FERC. 

26.3.1 tlmmhneats. Any mcndment the Parties negotiate pursuant to this Article 26.3 

must be executed by the Parties in writing in accordsnce with Article 16.3 of this Agrement 

and, if necessary. filed with the FERC or any otha appmphtc tegulatory agency %'I accordance 



-""1 I .". -".A 
Attachment 1 
Page 48 of 102 

Unofficial FERC-Generated PDF Of 20060301-0381 Received by FERC OSEC 02/23/2006 in Docket#: ER06-548-001 

The Cincinnati Gas t Electric Company 
Rate Schedule FERC No. 60 

with Article 26.2 of this Agreement. 

Original Sheet No. 46 
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26.3.2 Failure to A m .  If, within sixty (60) days after the occurrence of an Event, the 

Parties (A) are unable to reach agreement as to what, if any, amendments are necessary, and (B) 

fail to take other appropriate action so as to put each Party in as nearly the same position as the 

Parlies would have been had the Event not occurred, the Parties may proceed under Article 8 of 

this Agreement to m l v e  any disputes related theaxto. 

26.3.3 Failure to Perfom Due to Event. If either CGLE or ULH&P is unable Io fully 

perform its obligations under this Asfeement due to the Occunence of an Event, the 8ff'ecled 

Party will not be deemed to be in default of its obligations under this Agreement to the extent 

that (A) the Party is unable to perform as a resutt of the Event and (B) the affmed Party acts in 

accordance With its obligations under this Article 26.3. 

- 
IssuuJ By: John C. Procaio. Senior Vice Mident Ef fdvc :  Jinupry 1.2006 

The Ciwhati Gas & Electric cornploy 

hued Oxx February 23,2006 
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IN WITNESS WHEREOF the Parties hereto have causdd this Agreement to be executed by their 

Original Sheet No. 47 
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duly authorized officers and theit rtspective corporate s d s  to be hereunto affixed as of the date 

first above mentioned. 

THE CINCINNATI GAS & ELECTRIC COMPANY 

By: - 
J0hn-E M o  
Senior Vice President 

THE UNION LIGHT, HEAT AND POWER COMPANY 

---- By: 
Gresory C. Ficke 
President 

Iswed By: John C. Rocun'o, SCaior Vice pnsident Effcctjve: J~luaty I ,  2005 
n e  ciinnati Gar & Electric company 

Issued On: Fcbnruy 23.2006 
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FACILITIES OPERATION AGREEMENT 

Between 

THE CINCINNATI GAS & ELECTRIC COMPANY 

urd 

THE UNION LIGHT, HEAT AND POWR COMPANY 

Dated September 27,2004 

I k u e d  By: John C. Rcxario, -or Vim President 

I lssucdOn: Jetnw+SE&uary 23, zoo6 

Effective: 1.2006Bete-er 
The Cincinnati C u  & El& Company 
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FACILITIES OPERATION AGREEMENT 

Between 

THE CINCINNATI GAS & ELECTRIC COMPANY 

and 

THE UNION LIGHT, HEAT AND POWER COMPANY 

Dated September 27,2004 

THIS FACILITIES OPERATION AGREEMENT is dated this 27th day of September, 

2004 by and between The CinciOnati Gas & Electric Company, an Ohio wrpodon with offices 

at 139 East Founh S m t ,  Cincinnati, Ohio (“CG&E’? and The Union Light, Heat and Power 

Company, a Kentucky carporation with offices at 139 East Fourth Street, Cincinnati, Ohio 

(“ULH&P) (each a “Party“ and Collectively the “Parties”). 

WITNESSETH: 

WHEREAS, ULH&P desires b acquire CG&E’s ownership interest in thc E a  Bend 

Generating Station located in Rabbit Hash, Kentucky, Miami Fort Unit 6 electric generating 

facility located in North Bend, Ohio, and the Woodsdale Generating Station located in Bufler 

County, Ohio (collectively, thc “€‘piants’’) tiom CG&E; and 

WMEREAS, CGBtE desires to transfer its ownership interest in the Plants to ULH&P; 

and 

WHEREAS, CG&E owns generation step-up transformers connecting the Plants (as 
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defined h Article 2 of this Agreement and collectively referred to hereinafter as the “CG&E 

Facilities”) to the Transmission System; and 

WHEREAS, ULH&P desires to utilize the CG&E Facilities to step up power h r n  the 

Plants lo the appropriate voltage level of the interconnected Transmission System; and 

WHEREAS. CG&E’s costs of owning, operating and maintaining the CG&E Facilities 

are not included in the rates assessed under the OA’IT. 

NOW, THEREFORE, in consideration of the prcmises and mutual covenanls herein set 

forth, CG&E and IJLH&P agree as follows: 

ARTICLE 1 

DEFINiTIONS 

1.1 “Ageement” means this Facility Operations Agreement, including all exhibits 

attached hereto and any amendments thmto. 

1.2 “CC&E” has the meaning givm in the recitals to this Agreement, and includes 

CG&E‘s permitted successors and assigns. 

1.3 ‘*CG&E Facilities” means those facilities described as such in Article 2 of lhis 

Agreement. 

1.4 “East Bend” shall mean the East Bend Generating Station located in Rabbit Hash, 

Kentucky. 

1.5 “ECAR” means the East Central Arca Reliability Council, or any successor 

organization. 

1.6 “Effective Date” means the date of closing of the Transaction. 

1.7 “Emergency” has the meaning customarily attributed to it in the electric utility 
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industry in :he United States, including, without limitaton, any condirion on any of the Plants, 

CG&E Facilities, the Ttansmission System or the transmission system of other utilities which is 

likely to rmlt in imminent significant disruption to service to consumers or i s  imminently likely 

to endanger life or property, 

1.8 “Environmental Laws” means all federal, state, and local laws (including common 

laws), regulations, rules, ordinam, d e s ,  decrees. judgments, binding directives. or judicial or 

administrative ordcrs relating to the protection, preservation or restoration of human health, the 

environment, or natural resources, including, without limilation, laws relating to the Release, or 

threatened Release, of Hazardous Substances into any media (including, without limitation, 

ambient air, surface wafer, groundwakr, land, surface and subsdace strala) or otherwise 

relating lo the manufachm, processing, distribution, use treabncnt, storage. Release, transport, or 

handling of Hazardous Substances. 

1.9 

1.10 

“Event” has the meaning given in Article 26.3 of this Agreement. 

“FERC“ means the Federal Enmgy Rcgulatory Commission or any successor 

agency. 

1.1 I 

1.12 

“Force Majeure” has the meaning set forth in Ariicle 1 1 of this Agreement. 

"coed Utility Practice” mcans any of the practices, methods and acts engaged in 

or approved by 8 signi6cant portion of the elcctric utility industry in the United States during the 

nlevant time period, or any of the practices, methods and acts which, in the exercise of 

reasonable judgment in light of the facts known at the time the decision was made, could have 

been expoc(ad to accomplish the desired result at a reasonable cost consistent with good business 

practices, reliability, d e t y  and expedition. Good Utility Practice is not intended to be limited to 
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the optimum practice, method, or act to the exclusion of all others, but rather include all 

acceptable praCrices, method, or acts generally accepted in the region. Good Utility Practice 

shall include, but not be limited to, the Rules and Procedures. 

I .  13 "GSUs" means generation step-up Lransformcrs used to increase the voltagc from 

thc Plants to the compatible voltage of the intaconnected Transmission System. 

1.14 "Hazardous Substances" means: 

(A) any petrochemical or pchwleum pmducts, oil, radioactive materials, radon gas, 

asbestos in any form that is or could become friable, utea formaldehyde foam insulation and 

transformers or other equipment that contain dielectric fluid which may contah levels of 

polychlorinated biphenyls; 

(B) any chemicals, mSrerials, or substances defined as or included in the definition of 

"hazardous substances," "hazardous wastes," "hazardous matexiais," "restricted hazardous 

materials," " c x ~ e l y  hazardous substances," "toxic substances," "contaminaots," or 

*'pollutants," or words of similar meaning and regulatory effect; or 

(C) any other chemical, material, or substance, exposure to which is prohibited, 

limited or regulated by applicable Environmental Laws. 

1.15 

in North Bend. Ohio. 

1.16 

"Miami FOR 6" means the Miami Fort Unit 6 clectric generating facility located 

"MISO" mcans thc Midwest Independent Transmission System Operator, Inc. or 

any successor organization. 

1.17 "Monthly Fee" meam the monthly charge for service under this Agreement, as 

defined in Article 32 of this Agreement. 
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1.18 "NERC" means the No& American Electric Reliability Council or any successor 

organization. 

1.19 "0A"T means the applicable open access transmission tariff, as filed with the 

FERC and as it may be amcnded fnom time to time, including any successor Cariff, under which 

the applicable open access transmission senrice over the Transmission System is provided. 

1.20 "Parties" meanS collectively, CG&E and ULH&P. and their permitted successors 

and assigns. 

1.21 "Party"  mean^ either CG&E or ULHBtP, and their permitted successors and 

assigns. 

I .22 

1.23 

1.24 

qpmved by FERC. 

1.25 

"Plants" has the meaning given in the recitals to this Agreement. 

"PSI Energy" means PSI Energy, Inc. and its permitted successors and assigns. 

"RTO" means the applicable regional transmission operatot as certified and 

"Release" ~JUXUIS release, spill. leak, discharge, dispose of, pump, pour, emit, 

empty, inject, leach, dump, or allow to escape into or through thc environment. 

I .26 "Rules and Pmcedures" means the applicable rules and procedures that CG&E or 

ULH&P must follow and abide by and which shall govem the o p d o n d  conditions of the 

Transmission System, including bu! not limited to such applicable Oiteria, rules, procedures and 

standads of MISO, the RTO, NERC. ECAR. and the National EIectriCai Safe tr  Code, and any 

successor entity or organization, as they may be amended h r n  time to time, including those of 

any entity or successor organization. 

1.27 Transaction0' means ULHBip's acquisition of CG&E's ownetship intenst in the 
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Plants. 

1.28 "Transmission System" means the transmission facilities owned, operated or 

controlled by Psi Encrgy, or CG&E, including conductors, circuit breakers, switches, 

transformers and other associated equipment used to control the transfcr of energy Erom one 

place to another, &d shall include any modifications, additions, or upgrades made to those 

facilities. 

I .29 "ULtiBtP" has the meaning given in the recitals to this Agreement, and includes 

ULHM's permitted succes~)rs and assigns. 

1.30 "Woodsdale" means the Woodsdafe Generaling Station localed in Butler County, 

Ohio. 

ARTICLE 2 

FACILITIES OPERATION AND MAINTENANCE 

2.1 CG&E shall own, operate and maintain in conformance with Good Utility 

Practice, and permit ULH&P to utilize for the purpose for which they were utilized by CG&E on 

the dale preceding the Effective Date, ai ULH&P's expense as set forth in ARicle 3 hereof, the 

following described CG&E Facilities (transformer ratings specified aa of Effective Datc); viz.: 

2.1.1 lEast Bend: the 700 MVA step-up bansformer bank p) 2 located in or near 

Rabbit Hash, Kentucky and identified as rmch in Exhibit 1 of his 

2.1.2 Miami Fort 6: the 180 MVA step-up transformer bank (TB) 6 located in or 
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near North Bend Ohio as identified as such in Exhibit 2 of this Agreement; 

2.1.3 Woodsdale: the thrte 240 MVA stepup transformer banks (TB) 39,40, and 

41 located in Butter County. Ohio, as identified in Exhibit 3 of this 

Agrceincnt. 

2.2 Curtailment or Interruption of Operation of CG&E Facilities and Disconnection 

of the Plants and CG&E Facilities. 

2.2.1 (A)CG&E may not curtail or interrupt ULH&P*s use of any of the CG&E 

Facilities, d i ~ ~ ~ ~ e c t  any of thc Plants from the CG&E Facilities, or 

disconnect any of the CG&E Facilitics fiom the Transmission System except 

when such Curtai lment .  intemption or disconnection is necessary under Good 

Utility Practice, is required under the OATT, or is otherwise required by 

MIS0 or the RTO. 

(B) With respect to any curtailrncnk intemption or disconnection permitted 

under Article 2.2,1(A) of this Agreement: 

(I )  CC&E agrees that: 

(a) the curtailment, internrption or disconnection shall continue 

only for so long as reasonably neceSSary under Good Utility 

Practice, as fequired under the OATT, or is othezwise required by 

MISO or the RTO \ 

(b) any such curtailment, intemption or disconnection shall be 

made on a not unduly discriminatory basis with respect to other 

generators intcrconnectad 10 the Transmission System; 
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(c) when the curtailment, interruption or disconnection must be 

made under circumstances which do not allow for advance notice, 

CG&E will notify ULWBtP or its agent as soon as practicable of 

thc reasons for the curtailment, intemrphon or disconnection and, 

if known, its expected duration consistent with FERC Order No. 

2004 and applicable standards of conduct thendim, and 

(d) when the curtailment, intemption or disconnection can be 

scheduled, CG&E will consutl in advance with ULHduL regding 

the timing of such scheduling, and notify ULH&P in advance of 
. .  

the expected dumtion of the curtailment, interruption or 

disconnection cansistent with FERC Orda NO. 2004 and any 

applicable standards of conduct themfle~. CG&E agrees to use 

commercially reasonable efforts to schedule the curtailment, 

inlarugtion or disconnection to coincide with the scheduled 

outages of the Plants. 

(2) The Parties agree to cooperate and coordinak with each other to 

the exfent necessary in order to reston: the CG&E Facilities to their 

normal opefating state, consistent with system conditions and Good Utiiity 

practice. 

2.3 Notwithstanding any other provision of this Agrtement, this Agreement shall not 

bc interpreted to or iconstrued to, nor shall this Agreement, confer, cransfer, convey or otherwise 

provide W&p an ownership, leasehold or any other property interest in the CG&E Facilitia. 
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2.4 Consistent with the Rules and PFOcedures and applicable standards of conduct, 

and pnor to development thmf, CG&E shall consult with U L H U  to develop a non-binding 

maintenance schedule in accordance With which CG&E shall pcrfbrm scheduled maintenance on 

the CG&E Facilities. CG&E shall use commercially reasonable efforts to coordinate the 

scheduled maintenance of the CG&E Facilities with the scheduled outages of the Plants. 

2.5 Unless otherwise agreed lo by the Parties, or otherwise required by law or 

regulation, or Good Utility Practice, CG&E shall not be required at any time to upgrade or 

otherwise m d f y  the CG&E Facilities; provided however, at ULH&P's sole expense, CG&E 

agrees to make any additions, modification, or replacements to the CG&E Facilities requested by 

ULW&P so long as such additions, modifications, or ~eplacements are consistent with Good 

Utility Practice. 

2.6 InsDections 

2.6.1 Ripht to Insaect. Each Party, at its own cod and expense, has the right, but 

not the obligation, to inspect or observe the operation and maintenance 

activities, equipment tests, installation, construction, or other modifications 

to the other Party's equipment, systems or facilities which might reasonably 

be expected to afftct the observing Parly's operations. The Party desiring to 

inspect or obscrve must provide the other Party advance written notice of 

such inspaction or observation. 

Deficiencies and DcfaQ- If the observing Party observes any deficiencies 2.6.2 

or defects which might reasonably be expected to adversely affect its 

operations, it may notify the other Party and said Party will be responsible 
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for making any corrections necessitated by Good Utility Practice. 

Notwithstanding the foregoing. the observing Party shall have no liability 

whatsoever for failure to give such notice, it being agreed that the Party 

owning such equipment, systems or facilities will be fully responsible and 

liable for all 6uch activities, tests, installation, consbruclion or modification. 

' 2.7 Informdon and Rccordkmina Obliaations and Audit Ri&ts 

2.7.1 lnformalion Obligations 

(A) Consistent with FERC Mer No. 2004 and any applicable standards of 

conduct, either Party may request that the other Party, and that other Party will 

promptly provide, at the requesting Party's sole cost and expense, such 

information and data tlut the questing Party may reasonably require to: (1) 

verify costs relating to, in CG&E's case, the Plants, and in ULH&P's case, the 

CG&E Facilities, including, but not limited to, costs relating to the procurement, 

operation, maintenance, construction, and installation of any modifications 

thereto; (2) carry out its responsibilities and enforce its rights under this 

Agreement; and (3) satisfy any required reporting obligations it may have to any 

org&tion issuing critaia, d e s ,  prcrcedwes or standards included in the Rules 

and Procedures, or any agency to which it is required to report. 

2.7.2 Recordkcainn Obtinations 

(A) T- tioa Reconls. Each Party shall keep such records as may be 

needed to subtitantiate patbrmauce of its obligations under this Agreement. 
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Neither Party shall make use of the records or summary of transactions of the 

other Party without the cxpress Written consent of the other Party, unless such use 

is permitted by this Agreement or required by law. 

(B) Record Retention. Each Party agrees to retain ail rccords under Article 

2.7.2(A) normally kept in the course of business and consistent with Good Utility 

Practice for a minimum of three (3) years h m  the date of such record. 

2.7.3 Audit Riuhts. Either Party has Ihe right to audil the other Party's accounts 

and records pertaining to this Ap;reemen(. within three (3) years following the calendar 

year in which such account entry or m o d  is made, at tbaf other Party's offices where 

such accounts and records arc maintained, provided proper notice is given prior to any 

audit and such audit occurs during normal business hours. and provided further that the 

audit will be limited to those portions of such accounts and records thal relate to 

services provided under this Agrement for that calendar year. AI1 actual and 

reasonable non-labor related costs incurred by either Party in connection with an audit 

shall be borne by the Party undertaking the audit. 

2.8 Environmental Cotndiance and P d u m  . The Parties agree to comply with: 

(A) all applicable Environmental Laws which affwt the ability of thc Parties to meet their 

obligations under this Agreement; and (8) all Local notification and response procedures required 

for all applicable cnvljronmcntal and d e t y  mamas  which &cct thc ability the Parties IO meet 

their obligations under this Agreement 

ARTICLE 3. 

FEES, BILLMC AND PAYMENT 
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3. I Coomation. Each Party agrees to cooperale with the other Party in attempting to 

minimize costs unda this Agreement. The Parties may agree to othu billinglinvoicing 

arrangements, in m g n h i o n  of thc fact thal the Parties arc affiliates and share an accounting 

system, and such arrangement shall not constitute an amendment to this Agreement. 

3.2 Monthlv Fee. During the Tern of this Agreement, ULH&P shall pay to CG&E a 

monthly f‘te of $161,148 (“Monthly Fee”) for usc of the CC&E Facilities, such Monthly Fee 

being intended to enable CG&E to recover its full costs of owning, operating and maintaining the 

CG&E Facilities. 

3.3 Billinn Pmccdures. 

3.3.1 Monthly Invoices. With respect to any casts and expenses for which a 

Party is  entitled to be reimbursed under this Agreement. the Party (the “invoicing Party) 
must submit an invoice to the other Party at the start of cach calendar month for the costs 

for which it is entirled to be reimbursed for the previous period under this AgreemenL 

Each invoice must detail the work, equipment, or services for which the costs were 

incurred. The invoicing Party shall provide any supporting documentation requested 

during the cotuse of an audit 

3.3.2 Pavment. Payment of invoiced amounts will be due and payablc within 

thirty (30) dayi of receipt of the invoice or such other time as the Partics mutually a p e .  

If the payment falls on a SaNrday, Sunday or federal or state legal holiday, payment shall 

be made on the next business day. All payments will be made in immediately available 

funds payablc to thc invoicing Patty or by wire transfer to a bank named by the invoicing 

Party. If any undisputed portion of any invoicc remains unpaid thirty (30) days after the 
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receipt of the invoice or such other time as the Parties mutually agree upon. the invoicing 

Party will apply to the unpaid balance, and the other Party will pay, a finance charge at 

the rate of one and one half pacent (1.5%) per month but in no event more than the 

maximum allowed by the law governing the Agreement. 

3.3.3 Disputes. If a Party disputes any portion of an invoice, that Party shall 

make payment of all amounts not in dispute and noti5 thc invoicing Party in writing of 

any such dispute and the reasons therefor. No invoice may be disputed aAer such time as 

a Party's audit rights set forth in Article 2.7.3 of this Agreement have expired. Any 

billing disputes must be rcsolved in accordance wilh Article 8 of this Agreement. In the 

event of a billing dispute, each Party agrees to continue to perform its duties and 

obligations under this Agreement as long as the other Party continua to make ali 

payments not in dispute and adheres to the dispute resolution procedures set forth in 

Artkle 8 of this Agreement, pending resolution of such dispute. If a Party fails to meet 

the requirements set forth in the prior sentence and fails to correct or cure such failure 

within thirty (30) days after receiving written notice h m  the other Party, then the other 

Party may. a! its option, proceed in accordance with Article 6.5 of this Agreement. Upon 

the resolution of any billing dispute, any amounts that must be paid to a Party as a result 

shall be promptly paid, with a fwce charge assessed from the date the payment was due 

to the date payment is made a! the rate of one and one half percent (1 5%) per month but 

in no event mom than the maximum allowed by the law governing this Agreement. 

3.3.4 Pament Not a Waiver. Payment of invoices by a Patty will not rcfieve 

that Party from any responsibilities or obligations it has unda this Agreement, nor will it 

- I Issued By: John C. Procuio. Senior Vice President Effixltivc: 1.2 006 W 
Thc Cincinnati Gar & Electric Comppny 

1 Issued on: a&4Wya%- 2006 
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constitute a waiver of any claims that Party may have under this Agreement. 

3.4 Limitations on ULH&P's Cost Responsibilitv Oblidons. To the extent that the 

CG&E Facilities' costs for which U L H U  is mponsible for under this Agreement rare now or at 

any time in the future to be recovered by CG&E pursuant to the OATT, any other applicable 

tariff, or @om a party othcr than IJLH&P, ULHBtP will not be responsible for such costs under 

this Agreement. If ULHm has already paid CG&E for such costs, CG&E agrees to refund to 

ULH&P such amounts no later than thirty (30) days after CG&E rolls such costs in under the 

OATT, or any other applicable CG&E tariff, or is otherwise reimbursed for such costs by a party 

other than ULH&P. CG&E agrees to pmvide ta ULH&P such documentation as ULH&P 

reasonably requires to determine the amounts of such refunds-due to ULH&P. 

ARTICLE 4. 

CONFIDENTIALITY 

4.1 General. Unless compelled to disclose by judicial or administrative process or 

other provisions of law or as otherwise provided for in this Agretment, any information provided 

by either Party to the other pursuant to this Agreement and either labeled "CONFIDENTIAL" or 

otherwise designed in writing as confidential will bc utilized by the receiving Party solely in 

connection with the purposes of this Agreement and will not be disclosed by the receiving Patty 

to any t h i i  party (or, in the case of CG&E, to any pmon engaged in the marketing or Wading of 

electric power) othcr than as wrprcssty contemplated herein and as necessary for the perfbrmance 

of such Party's obligations hercundcr. Each Party will hold in contidence any and all such 

documents and information furnished by the other Party in connection with this Agrecmmt. 

Notwithstanding the foregoing provisions of this Article 4.1, each Party may release or disclose 
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such information or documents if such disclosure is compelled by judicial or administrative 

pnw;ess or other provisions of law, or to: (i) any organ*mtion issuing criteria, rules, procedures or 

standards included in the Rufcs and Procedurcs, to the extent consistent with Good Utility 

Pzacticc; or (ii) the Party's employecs, contractors, affiliates and agents (other than any such 

employees, contractors, affiliatts or agents engaged in the marketing or trading of electric 

energy, capacity or ancillary services) on a need to know basis so long as the Party first advises 

them of thc existence and content of such provisions. 

. I  

4.2 Exempt Information and Documents. The Parties' confidentiality obligations set 

forth in Article 4.1 of this Agreement shall not apply to infomation or documents that are (A) 
,. . . 

generally available to the public other than as a result of disclosure by a Party (the "disclosing 

Party") to the other Party; (J3) available to a Party on nonconfidential basis prior to disclosure by 

the disclosing Party; or (C) available to a Party on a non-confidential basis from a source other 

than the disclosing P q ,  provided that h e  source is not known an4 by reasonable effort, could 

not be known by the Patty receiving such information or documents to be bound by a 

confidentiality agreement with the disclosing Party or otherwise prohibited from transmitting the 

information to the Piuty receiving such information or documents by a contractual, legal or 

fiduciary obligation. 

4.3 Notification. Each Party will promptly notifj' the other Party if it receives notice 

or otheMrisc concludes that the production of any infomation or documentation furnished by the 

disclosing Party and subject to Article 4.1 of this Agrement is being sought under any provision 

of law, but the notifying Party shall have no obligation to oppose or object to any attempt to 

obtain such production. If the disclosing Pmy desim to object or oppose such pduction, it 
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must do so a! its own expense. 

4.4 Use of infomation or Documentation. Each Party may utilize infomation or 

documentation fivnished by the disclosing Patty and subject to Artide 4.1 of this Agreement in 

any proceeding under Article 8 of this Agreement or in an administrative agcucy or court of 

competent jurisdiction adhs ing  any dispute arising under this Agreement, subject to 8 

conlideatiality agreement with all participants (including, if applicable, any arbitrator) or a 

protective order. 

4.5 Remedies Reaardinn Confidentiality. The Parties agree that monetary damages 

by themselves will be inadequate to compensate a Party for the other Party's breach of its 

obligations under this Article 4. Each Party accordingly agrees that the other Party is entitled 'lo 

quibble relief, by way of injunction or otherwise, if it breaches or threatens to breach its 

obligations under this Article 4. 

ARTICLE 5. 

DAMAGE TO EQUIPMENT, FACILITIES, AND PROPERTY 

5.1 ULH&P's Rcswnsibility. Except to the extent caused by CG&E's negligence, 

intentional misconduct or failure to act in a manner consistent with Good Utility Practice, 

ULHM will be responsible for all physical damagc to or destruction of property, equipment, or 

facilities owned by IJLH&P or its afliliates other than CC&E regardless of who brings the claim 

and regadless of who caused the damage, and Ulliipip will not seek recovery or reimbursement 

from CG&E for the damage. 

5.2 CGst E's R c m o ~  'biiitv. Except to the extent caused by ULH&P's negligence, 

intentional misconduct, or failure to act in a manner consistent with Good Utility Practice, 
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CG&E will be responsible for all physical damage to or desbucDion of property, equipment, or 

facilities owned by CG&E or its affiliates other than ULH&P regardless of who brings the claim 

and regardless of who caused the damage, and CG&E will not seek recovery or reimbursement 

fiom ULH&P for the damage. 

5.3 Insurance. Thc obligations under this Article 5 arc not limited in any way by any 

limitation on either Party's insurance, and each Party waives any subrogation which any of its 

insurers may have against the other Party. 

ARTICLE 6. 

TERM, TERMINATION, AND DEFAULT 

6.1 Term. This Agreement shall be effective on the date first Written above, subject 

to its approval or acceptance for filing by the FERC as provided for in Article 26 of this 

Agreemcnt, and subject to the transfer of CG&E's interest in the Plants to uwH&P, and shall 

continue in effect for thirty (30) years, and, thereafieq for successive one year periods until either 

Party terminates the Agreement after providing to the other Patty at leasl twelve months' 

advance written notice of its intent to terminale this Agreement. Notwithstanding the above, this 

Agreement may be terminated earlier if (A) the Parties mutually agree; (B) this Agreement is 

terminated earlier BS provided for in this Agreement; or (C) WH&P terminates the Agreement 

after providing CG&E at least sixty (60) days' advance written notice of intent to terminate this 

Agnement. 

6.2 E f f c c t o f e  * 'on or Terminahon of Amement 0x1 Liabilities and ObliRations. 

Expiration or termination of this Agreement shall not relieve W&P or CG&E of any of its 

liabilities and obligations arising hereunder prior to the date expiration or termination becomes 
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effective. 

6.3 Fffcctiveness of C d n  Provisions Ma Excildon or Termhalion of 

Anreement. The applicablc provisions of this Agreement will continue in effect after expiration 

or early termination hereof to the extent necessary to provide for final billings. billing 

adjustments and the determination and enforcement of liability and indemnification obligations 

arising firom acts or events that occuncd while this Agreement was in effect. These provisions 

include, without limitation, Article 9 (‘Ynsurance’), Article 12 (“Indemnification”), and Article 

20 (“Limitation of Liability”) of this Agreement. 

6.4 

(A) 

Default. A Party will be in default under this Agreement if, at any time: 

the Party fails to make any payment due the other Party in accordance With this 

Agreement, and does not make such payment to the other Party within thirty (30) days aAer 

receiving Written notice fiPm the other Party of such failure; 

(B) (1Ha) the Party fails in any material respect to comply with, observe or perform 

any term or condition of this Agrement; (b) any representation or warranty made herein by the 

Party fails to be true and comt in all material respects; {c) the Party abandons its work or the 

facilities conlemplated in this Agreement; or (d) the Party fails to pmvide to the other Party 

reasonable written assurance of its ability to @om i l l y  and completely any of its material 

duties and resposx4bilities under this Agreement within thirty (30) days afin receiving any 

reasonable q u e s t  for such assu!anca fn>m thc other P q ,  and 

@)(a) the Party fails to comt or cure the situation within thirty (30) days after receiving 

written notice thereof Erom the other Party; or (b) excluding thosc events set forth in Articles 

6 4 A )  and 6.4(C), if the Bitustion cannot be completely comctcd or curd within mtch thirty day 

. .  
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period, the Party fails to either (i) commence diligent efforts to c o m t  or cure the situation 

within such thirty day period or (ii) completely correct or ctm the situation within sixty (60) 

days &er receiving written notice thereof h m  the other P w ,  or 

(C) ( I )  a receiver or liquidator or trustee of the Party or of any of its pmperty is 

appointed by a court of competent jurisdiction, and such reccivcc, liquidator or w e e  is not 

discharged within sixty (60) days; 

(2) by decree of such court, the Party is adjudicated bankrupt or insolvent or any 

substantial pari of its property is sequestered, and such decree continues undischarged and 

unsiayed for a period of sixty (60) days after the entry thaaoc 

(3) a petition to declare banlauptcy or to reorganize the Party pursuant to any provision 

of any federal or state bankruptcy law now in effect or 8s may hereafter be amended 

(collectivcly, “Bankntptcy Laws”) is filed against the Party and is not dismissed within sixty (60) 

days afkr such filing; 

(4) the Party files a voluntary petition in bankruptcy under any provision of any 

Bankruptcy Law; 

( 5 )  the Party consents to the filing of any banknrptcy or reorganization petition against it 

unda any Bankruptcy Law; 

(6) the Party m&a an assignment for the benefit of its creditors; or 

(7) the Party consents to the appointment of a receiver, trustee or liquidator of the Party 

or all or my part of its property. 

6.5 Remedies of Parties Up0 n Default. Subject to Article 8 of this Agreement, if a 

Party defaults under this Agraanenl in accordance With Article 6.4 of this Agreement, the other 
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Party may, at its option, (A) act to terminate this Agreement by providing Written notice of 

termination to the defaulting Party, or (B) take whatever action al law or in equity as may appear 

necessary or desirable to enforce the prrfomtan~e or observance of any rights. remedies, 

obligafions, agreements, or covcnants under this Agreement. Any remination sought under this 

Article 6.5 shall not take effect until FERC either authorizes any request by either Party seeking 

termination of this Agreement or accept6 any writtea notice of termination. 

6.6 Performance of other Party% Obligations. If  either Party (the “defaulting Party”) 

fails to cany out its obligations under this Agrement and such fkilure could reasonably be 

expected to have a material adverse impact on the Transmission System. the CG&E Facilities, 

the ULH&P Facilities, the Plants, or the regional network, the other Party, following at least ten 

(IO) days’ advance written notice (exccpt in cases of Emergencies, in which case only such 

notice as is reasonably practicable in the cLcumatancea is required), may. but will not be 

obligated to, perform the obligations of the dehulting Party (including, without limitation, 

maintenance obligations), in which case the defaulting Party will, upon presentation of an 

invoicc therefor, reimburse the other Party for all actual and reasonable costs and expenses 

incurred by it in perfoming said obligations of the defaulting Party (including. without 

limitation, costs associated With its employees and the costs of appraisas, engineers, 

environmental ooasultants and other experts retained by said Party in connection with 

performance of the defaulting Party’s obligations), logetber with a finance charge on all such 

amounts of one and one half percent (13%) per month but in no event more than the maximum 

allowed by the law governing this Agrccment. 

6.7 ~ e m d e a  Cumulatke. Subject to Article 8 of this Agrement, no remedy 
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conferred by any of the provisions of th is  Agreement is intended to be exclusive of any other 

remedy and each and cvay m d y  shall be cumulative and shall be in addition to every other 

remedy given hereunder or now or hereafter existing at law or in equity or by statute or 

otherwise. The clection of any one or more remedies shall not constitute a waiver of the right to 

pursue other available remedies. 

ARTICLE 7. 

REPRESENTATIONS 

Rearesentations of CG&E. CG&E represents and wanants the following: 

CG&E is a corporation dufy organized, validly existing and in good standing 

under the laws of the State of Ohio, and it has the requisite corporate power and authority to own 

7. i 

7.1. I 

its properties, and to carry on its business as now being conducted. 

7.1.2 CG&E has the requisite corporate power and authority to execute and deliver this 

Agreement and to carry out the actions required of it by this Agreement. The execution and 

delivery of this Agreement and the actions it contemplates have been duly and validly authorized 

by CG&& and no other corporate proceedings on the part of CG&E me necessary to authorize 

this Agreemat. or to consummate the transactions contemplated hereby. This Agreement has 

been duly and validly executed and delivered by CG&E and constitutes a legal. valid and binding 

agreement of CG&E enforceable against CGBZE ia accordance with its terms, subject to &e 

accqtancc of tbis Agreement by the FERC. 

7.1.3 The CG&E Facilities m owned by CGBtE, and operated or controlled by CG&E. 

It is mer aclcnowledged that CG&E has the authorization to grant U L H U  use of the CG&E 

Facilities ConsiStent with Good Utility Practice or will obtain, with the assistance of ULHM, 
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7.1.4 CG&E has obtained or will use its nasonablc bcst efforts to timely obtain all 

approvals of, and has given or will use its reasonable best efforts to give all notices to, any public 

authority that are required for CG&E to execute, deliver and perfam its obligations under this 

Agreement. 

7.1.5 To CG&E's knowledge, it is not in violation of any applicable law, statute, order, 

rule or regulation promulgated by, or judgment, decree, writ, injunction, or award rendered by. 

any federal. state, or local governmental court or agency which, individually or in the aggregate, 

would advcrsely af%ct such entity's entering into or pdormancc of its obligations under this 

Agtoxmcnt. Such entity's entering into and pnfonnance of its obligations under this Agreement 

will not give rise to any default under any agreanent to which either such entity is a party. 

7.1.6 CG&E will comply with all applicable laws, rules. regulations, codes, and 

standards of all federal, state, and local governmental agencies having jurisdiction over either 

such entity or the transactions under this Agrcement and with respect to which CBilure to campiy 

could reasonably be expected to have a material adverse effwt on either Party's performance 

under this Agreement. 

7.1.7 CG&E shall do such other and huther acts and things, and shall executc and 

deliver such instruments and documents, as ULH&P may teasonably quest  Grorn time to time 

in iiirtherance of the purposea of this Agrement. 

7.2 

7.2.1 

RcnceSentatcms of ULHW. ULH&P represents and w m t s  the following: 

ULHM is corporalion duly organked, validly existing, and in good standing 

under the laws of the Commonwcalth of Kentucky, and ULH&P has thc requisite corporate 
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power and authority to own its properties, and to carry on its business as now being conducted. 

Original Sheet No. 24 
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7.2.2 ULHLP has the requisite corporate power and authority Lo execute and deliver 

t h i s  Agreement and to carry out the actions required of it by this Agreement. The execution and 

dclivcry of this Agreement and the actions it contemplates have been duly and validly authorized 

by ULH&P, and no othn corporate proceedings on the pan of ULH&P are neceSSary to 

authorize this Agreement or to consummate the transactions contemplated hereby. This 

Agreement has been duly and validly exccuted and delivered by lR.,H&p and constitutes a legal 

valid and binding agreement of ULH8cP enforceablc against it in accordance with its terms, 

subject to the acceptance of this Agreement by the FERC. 

7.2.3 U L H H  has obtained or will obtain all approvals of, and has given or will give all 

notices to, any public authority that are required for ULH&P to execute, deliver and perform its 

obligations under this Agreement 

7.2.4 TO ULHBtP's knowledge, it is not in violation of any applicable law, statute, 

order, rule, or regulation promulgated by, or judgment, decree, writ, injunction, or award 

rendered by, any federal, state, or local governmental court or agency which, individually or in 

the aggregate, would adversely affect ULH&P's Entering into or performance of its obligations 

under this Agnxxnent. ULHW's entering into and performance of its obligations under this 

Agreement will not give rise to any d e f d t  under any a&reemat to which it is a party. 

7.2.5 ULH&P will comply with all applicable laws, rules. regulations, codes. and 

standards of all federal, state, and local governmental agencies having jurisdiction over ULH&P 

or the transactions under this Agrement and with respect to which failure to comply could 

reasonably be expected to have a material advase effcct on either Party's performance under this 
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Agreement. 

7.2.6 ULH&P shall do such OW and further acts and things, and shall execute and 

deliver such instnunen& and documents, as CG&E may reasonably request hrn time lo time in 

furtherance of the purposes of this Agreement. 

7.3 R m w  tstions of Both Pmies. The mprcsentations in Articles 7.1 and 7.2 of 

this Agreement shall continue in full Force and cffit  For the term of this Agrment. 

ARTICLE 8. 

DISPUTE RESOIAJTION 

8.1 Actions Prior to milration 

8.1.1 Panies to Address First. Any dispute, disagreement, or claim arising out of or 

concerning this Agreement must first bc addressd by the Parties. 

8.1.2 Notice of Dispute. Wen a Party believes that there is such E dispute. 

disagmment or claim, that Party m y  initiate the dispute nsolution procedures by giving the 

other Party written notice of the dispute, disagreement or claim. 

Parties must attempt to negotiate in g d  faith to resolve such dispute, disagreement or claim 

within ten (10) days after notice of the disputc, disagreement or claim has been given. If such 

representatives are unable lo Satisfactorily resolvc such dispule, disagreement or claim, they must 

refer the matter to &or mpresentatives of each Party with the authority to d e  the dispute, 

dispyreement or claim, which such scnior representatives shall meet at a mutually acceptable 

time and place to attempt to m t v e  the dispute, disagrcemeat or claim. If the senior 

representatives have not resolved such dispute, disagreement or claim within twenty (20) days 
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aRer notkc of the dispute, disagreement or claim has been given, then the Parties may, upon 

mutual agreetnmt, submit mrch dispute, disamment or claim (including the issue of whether 

such dispute, disagreement or claim is arbitrable) to binding ahitration. 

8.2 Arbihxtion Procedures. Aay arbitration shall be conducted by a single neutral 

arbitrator appointed by the Parties under the Commercial Arbitration Rules of the American 

Arbitration Association (“Arbitration Rules”) in effect at rhc time a notice of arbitralion is made. 

The arbitrator shall be sclccted pursuant to the Arbitration Rules. The arbitrator must be 

knowlcdgeable in matters that are the subject of the dispute. The arbitrator shall conduct the 

arbitration in accordance with the Arbitration Rules in effkct at the time arbitration is initiated 

under this Article 8; provided, however, that, in the event of a conflict betwecn the Arbitration 

Rules and the terms and provisions ofthis Article 8, the terms and provisions of this Adcle 8 

shall govetn. 

8.3 Authoritv of Arbibator 

8.3.1 No Authoritv to Modify Ammnent. The arbitrator shall have the authority only 

to interpret and apply the terms and conditions of this Agreement and shall have no power to 

modify or change any such tcrms or conditions. 

8.3.2 Compliance with Law. The arbitrator shall be required to follow any and all 

applicable federal, state, or local laws and regulations. 

8.3.3 Remadies 

(A) The ahitrator may not award punitive damages, multiple damages, or any other 

damages which are not measured by the prevailing Party’s actual damages. 

(B) Any award of damages must be determined, limited and coutrollad by the 
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limitation of damages provision of this Agrement. 

(C) The arbitrator may, in his or her discretion, award pre award and post award 

interest on any damages awarded; provided, howcver that the rate of interest may not exceed a 

rate qual to the lowcr of one and one half pacent (1.5%) per month or the maximum rate 

allowed by thc law governing this Agrement. 

8.4 TiminR and Nature of Decision 

8.4.1 Timing. Unless otherwise agreed upon by the Parties, the arbitrator must render a 

decision as quickly as practicable d e r  the circumstances. 

8.4.2 Bindinn on Par&: ChalImRes. The decision must be in hbing and contain the 

reasons far the decision. The decision and award of the arbitrator shall be final and binding upon 

the Parties, their successom, and assigns; pmVided, however, h t  such decision and award may 

be challenged solely on the grounds that the conduct of the arbitrator, or the decision and award 

itself, violated the standards set forth in thc Fedml Mitration Act. Judgment upon the award 

rendcred by the arbitrator may bc entered in any court having jurisdiction. 

8.4.3 Filing With FERC. The decision must also be filed with FERC if it afliits FERC 

jurisdictionat rates. terms and conditions of senrice or facilities. 

8.5 Location of Arbitration. Any arbitration conducted hereunder must be conducted 

in Indianapolis, Indiana, unless the Paties mutually agrec upon another location. 

8.6 C O ~  Each Party shall be responsible for its own costs and expenses, including 

attorneys‘ fces, incurred during the arbitration and for fifty percent (SO%) ofthe cost of the 

arbitrator. 

8.7 ConfidentiJily. The existence, contents, or results of any arbitration proceeding 
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conducted under this Article 8 may not be disclosed without the prior written consent of both 

Parties; provided, however, that either Party may (A) make such disclosures as may be necessary 

to ( I )  d s f y  regulatory obligations to any regulatory authority having jurisdiction or (2) seek or 

obtain from a court of competent jurisdiction judgment on, confirmation or vacation of an 

arbination award; (B) inform its lenders, affiliates, auditors, and insurers, as necessary, under 

pledge of confidentiality; and (C) consult with experts as required in connection with the 

arbitration proceeding unda pledge of confidentiality. If either Party seeks preliminary 

injunctive relief h m  any court to preserve the slatus quo of avoid irreparable harm pending 

arbitration. the Parties agree to use commercially reasonable efforts to keep the c o w  

proceedings confidential, to the maximum =tent permitted by the law. 

8.8 FERC Jmkdiction Over Certain Disputes 

8.8.1 Nothing in this Agreement shall preclude, or be construed as precluding, either 

Par!y from filing a petition or complaint with the FERC with respect to any arbittable claim over 

which the FERC has jurisdiction; provided, however. thar neither Party may file a petition or 

claim at FERC with respect to an issue which has been submitted to binding arbitration pursuant 

to M i c l c  8.1.3 ofthis Agreemat. 

8.8.2 If the FERC determines that it has no jurisdiction or declines to m l v e  all or a 

portion of a claim, that podon of the claim m y  be resolved rtvough arbitration 8s provided for 

in this Arlicle 8. Any decision, finding of fact, or o&r of the FERC shall be final and binding, 

subject to the judicial review provided for under the F c d d  Power Act. 

8.8.3 The arrbiwor shall have no authority to modi@, and shall be conclusively bound 

by, any decision, finding of fact, or order of the FERC; provided, however, that, to the extent that 
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a decision, finding of fact or order of the FERC dots not provide a final or complete remedy to 

the Party seeking relief, such Party may proceed to ahitration under this Article 8, subject to the 

FERC decision, finding of fact, or order. 

8.9 Preliminaw Iniunctive Relief. Nothing in this Article 8 precludes, or is to be 

construed as precludiag, either Party h m  resorting to a court of campetent jurisdiction for the 

purposc of securing a temporary or preliminary injunction to preserve the status quo or avoid 

impamble harm pending the resolution of a dispute pursuant to this Article 8. 

ARTICLE 9. 

INSURANCE 

9.1 General. Each Party agrees to maintain. at its own cost and expense, in full force 

and effect throughout the term of this Agreement, the types of and minimum dollar amounts of 

insurance or self insurance coverage as would be canid by similar companies in similar 

circumstances. 

9.2 Certificates of Insurance: CoDia of Policies. Each Party agrees to provide the 

other Party with certificates of insurance evidencing the insuxance coverage or self insurance as 

set forth in Article 9.1 of this Agrtement. Each Party agrees to provide the other copies of all 

policies or evidence of self insuranct upon request. 

9.3 Waiver of Submnalion. Each Party waives any right to subrogation under its 

respective hstnance policies for any liability each has agreed to assume under this Agreement. 

Evidence of this requirement shall be noted on all certificates of msurance. 

9.4 Failure to Co mdv. Failure of cithcr Party to comply with the above insurance 
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terms and conditions, or thc complete or partid failure of an insurance h e r  to fully protect and 

indemnify the othcr Party or its alliliates, or the inadequacy of the insurance shall not in any way 

lessen or alliect the obligations or liabilities of cach Party to the other. 

ARTICLE 10. 

NOTICES 

10.1 General. Except for notices of occurraces requiring prompt attation, all notices 

required or permitted to be given under this Agreement must be in writing and delivered by (A) 

hand; (B) registad or cwzilied first class mail, postage prepaid, return receipt requested; (C) 

facsimile transmission; or (D) a reputable overnight courier which provides evidence of delivery 

or refusal. All such notices shall be addressed as follows: 

To CG&E: Vice President 
Electric System Operations 
Cinergy Services, Inc. 
139 East Fourth S e t  
Cincinnati, OH 45202 
Tel: 5 I3 287 3455 
Fax: 513 237 3812 

To IJLH&P: In the case of notices pertaining to curtailment, interruption or 

disconnection, notice will be provided to the manager of the respective affectsd Plant. as follows: 

East Bend: 
Plant Manager 
East Bend Electric Generating Station 
139 East Fourth Street. EG373 
Cineinn&, OH 45202 
Tel: 513 467 481 1 
Fax: 513 419 5676 
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139 East Fourih Street, EG376 
Cincinnati, OH 45202 
Tef: 513 467 4936 
Fax: 513 4674931 

Woodsdale: 
Manager, CT Fleet Portfolio 
Woodsdale Electric Generating Station ' 

139 East Fourth Street, EG379 
Cincinnati, OH 45202 
Tel: 513 467 5351 
Fax: 513 467 5399 

All other notices to ULH&P shall be provided to: 

Vice Prcsidenr 
Power Generation 
139 East Fourth Street, EM402 
Cincinnati, OH 45201 
Tel: 5 13 287 3485 
Fax: 513 287 2823 

10.2 (Jm~~pes. Either Party may change its address for notices or the person(s} to 

whom notices should be given by notice to the other Party in the manner provided above. 

10.3 Emeruencies. Notwithstanding Article 10.1 of this Agreement, any notice 

concerning a system Emergency or other occunence requiring prompt attention may be made by 

(elephone or in person, provided tbal such notice is m h d  in Writing promptly thercaftcr. 

10.4 Authority of  part^ Rcp resentatives. The representatives noted in Article 10.1 of 

this Agreement, or their designees (including points of contact), shall be authorized to act on 

behalf of the Parties, and their instructions, requests, and decisions wil1 be binding. upon the 

P d t S  as to all matters pertaining to this Agreement and the performance of the Panics 

hereunder. Only these represCntatives shall have the aulhorily to commit funds or make binding 
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obligations on behalf of the Parties. The representatives shalt be responsible for tracking work. 

costs, schedules and all other matters related to this Agreement, and for the performance of any 

third parties. 

10.5 Points of Contact. Each Party representative noted in Article 10.1 of this 

Agreement shall designate a person to act as a twenty four (24) hour point of contact, which such 

person shall have knowledge and conhl of that Party's facilities. The point of contact shall be 

the day to day method of communicating any and all changes in operational status and 

operational issues and concerns relating IO each Party's facilities. 

ARTICLE 11. 

FORCE MAJEURE 

11.1 General. Neither Party shall be considered to be in default or breach of lhis 

Agreement or liable in damages or otherwise responsible to the other Party for any delay in or 

Party is unable to perform or is prevented h m  periorming by an event of force majeure. 

Notwithstanding thc foregoing sentence, neither Party may claim fotce majeure for any delay or 

failure to perform or carry out any pmvision of this Agrccmeot to the extent that such Party has 

been ncgligent or engaged in intentional misconduct and such negligence or misconduct 

contributed to that Party's delay or failure to perform or c8ny out its duties and obligations under 

this Agncmcnt. A Party's cxtmption fiom liability will extend for the period of t h e  

necessitated by the event of force majcure. All performance obligations affected by the event of 

force majeure will be extended for a period equal to the length of the resuiting delay. 
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1 1.2 Force Maiam Defied. The term "fotce majeure" means those causes beyond 

the reasonable control of the Party claiming force majeure and which, through the exmist of 

Good Utility Practice and reasooable can, that Party could not have avoided, including, but not 

limited to, the following: tlwd; lightning strikes; earthquake; fire; epidemic; war, invasion; riot; 

civil disturbance; sabotage; explosion; inswrection; military or usurped power; strikes affecting 

more than one locality; labor dispute; action of any court or governmental authority, or any civil 

or military authority de facto or de jw; change in law; act of God or the public enany; or any 

. .- other event or a w e  of a similar nature beyond a Party's rcasonable control. Mere economic 

hardship of either Party does not constitute Force MajtuFe. 

11.3 

(A) 

Procedures. A Party claiming force majeure must: 

give Written notice lo the other Party of the occurrence of a force majeure event 

no later than three (3) business days &er learning of the occurrence ofsuch an event; 

(B) 

soon as practicable; 

(C) 

use due diligence to nsume performance or the provision of service hereunder as 

take all commercially reasonable actions to comt or cure the force majeure 

event, provided, however, that settlement of strikes or other labor disputcs are completely within 

the sole discretion of the Party affected by such strike or labor dispute; 

0) exercise ali reasonable efforts to mitigate or limit damages to the other Party; and 

(E) provide prompt Written notice to the othcr Party of the cessation of the advnsc 

effect of the force majeure evmt on its ability to perform under this Agreement. 

A R T I C L E  12. 

INDEMNIFICATION 
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Indemnification. Subject to Articles 5.1, 5.2 and 20.1 of this Agrecmcnt, each 

€'My agrees to indemnify, rclease and hold the other Party and its afliliates, trustees, officers, 

- 
12.1 

directors, agents, and employees harmlcss from and against any and all damages. costs 

(including attorneys' fees), suits, cause of action, fines, penalties or liabilities, in tort, contracl or 

otherwise, of any kind and nature whatsoever brought by or associated with claims involving a 

third party, and any other obligation to third panics (collective~y, "Liabilities") resulting fiom, or 

claimed to have arisen as a result of any act or omission of the indemnifying Party and/or its 

officers, directors, employees, agents and subcontractors arising out of or connected with the 

indctnnitjring Party's performance or breach of this Agreement or the indemnifjing P a r ~ ~ * s  

exercise of its rights hemunder, except to the extent thal such Liabilities resultcd h m  the 

negligence, intentional wrongdoing, or willfbl misconduct of the Party seeking indemnification. 

Each Party hereby waives recourse against the other Party and its affiliates, trustees, oficers. 

directors, agents, and employees For, and ~leascs h e  other Party and affiliates, tntstees, officers, 

directors, agents, and empbybes htn, any and all Liabilities for or arising from damage to its 

property or from damage or injury to pcxson(s) due to perbrmanct under this Agreement by 

such other Party. except to the extent such damage or injwy resulted from the other Party's 

negligence, intentional wrongdoing, or willful misconduct. 

12.2 Conditions, Each Party's obligations with respect to claims and suits covered by 

this Article 12 are subject to the conditions that (A) the Party seeking indemnification must give 

the indemnifyiag Party reasonably pmmpt notice of any such claim or suit; (El) the Party sleeking 

indemnification must cooperate in the defcnse of any such claim or suit, the costs of which are ta 

be borne by the indemnifjhg Party; and (C) the indcmnifjing Party has sole control of the 
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defeztse of such claim or suit to the extent of the indemnifjing Party's liability for any such claim 

or suit. 

12.3 Conscnt. Neither Party may settle, compromise, dccline to appeal or otherwise 

dispose of my action, proceeding, or claim with respect to which indemnification is sought 

without the prior written consent of the other Party. In the event that any claim is settled, each 

Party agrees to not publicize the settlement and to make every cflort to ensure that any settlement 

agrement contains a nondisclosure provision; provided, however, that, if required by law, 

either Party may disclose the existence or content of the settlement agreement. 

12.4 Survival. Each Party's inddf i ca t ion  obligation will survive expidon or early 

tamination of tbis Agreement. 

ARTICLE 13. 

INTEGRATION 

13.1 Entire Amrment This Agreement sets forth the entire agreement and 

understanding of ULH&P and CG&E and supersedes all prior oral and written understandings 

and agreements. oral or V J r i t t q  bctween UL,H&P and CG&E with respect to the specific subject 

matter addreased herein. 

ARTICLE 14. 

RELATIONSHIP OF PARTIES 

14.1 RelationshiD of Parties. Nothing in thi~ Agnement is to be wnstrued or dcemed 

to cause, create, constitute. give e l k t  to, or otherwise recognize CG&E and ULHBtP to be 

parmen, joint venturers, employer and rmployee, principal and agent. or any other business 

association, with rcbpoct to any matter. 
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14.2 No author it^ to Act for Other Party. Unlcss otherwise agreed to in Writing signed 

by both Parties, neither Party shall have any authority to create or assume in the other Party's 

name or on its behalf any obligation, express or implied, or to act or purporl to act as the other 

Party's agent or legally empowered representative for any purpose whatsoever. 

14.3 No Ciabigtv for Acts of Other P m .  Neither Party Shall be liable to any third 

party in any way for any engagement, obligation, contract, representation, or for any negligent 

act or omission of the other Party, except as expressly provided for herein. 

ARTICLE 15. 

WAIVER 

15.1 Waiver Permitted. Except as otherwise provided for in this Agreement, the 

failure of either Party to comply with any obligation, covcnanf agrment, or condition herein 

may be waived by the Party entitled to the benefits thereof only by a written instrumenl signed 

by the Party granting such waiver. 

15.2 Limited Nahue of Waivers. Any waiver granted by a Party may not operate 8s a 

waiver of any other failure of the Party granted a waiver Ir, comply with any obligation. 

covenant. agreement, or condition herein. 

ARTICLE 16. 

AMENDMENT 

16.1 CGLE Section 205 Ridits. Notwithstanding any provision in this Agreement to 

the contrary, CG&E may unilaterally make application to the FERC under Section 205 of the 

Federal Power Act and pursuant to FERC's rules and regulations promulgated thereunder for a 

change in any rate, term. condition, charge, classification of d c e ,  rule or regulation under or 
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nlatcd to this Agreement. 

16.2 ULH&P Section 206 Rights. Notwithstanding any provision in this Agreement to 

the contrary, ULH&P may exercise its rights under Section 206 of the Federal Power Act and 

pursuant to FERC's rules and regulations promulgated thereunder with respect to any rate, tam, 

condition, charge, classification of service, rule or regulation for any Services provided undcr this 

Agreemen! over which lhe FERC has jurisdiction. 

16.3 Amendments. Except as provided for in Articles 16.1 and 16.2 of this 

Agreement, this Agreement may only be modified, amended, changed, or supplemented in 

writing signed by ULHM and CG&E. 

ARTICLE; 17. 

SUCCESSSORS, ASSIGNS, 

AND THIRD PARTY BENEFICIARIES 

17-1 Bindinn On Pattie. Successors. and Assismi. This Agreement shall be binding 

upon and inure to the benefit of the Parties hereto and their su-rs and assigns. No person or 

Party shall have any rights, benefits or interests, direct or indirect, arising fiom this Agreement 

exccpt the Parties hereto, their S U C C ~ G M ) ~ ~  and authorized assigns. The Parties expressly disclaim 

any intent to create any rights in any person or party as a thid pluty beneficiary to this 

Agreement 

17.2 Asipnment. Neither Party shall voluntarily assign this Agreemalt, nor assign its 

rights nor delegate its duties under this Agreement, or any part of such rights or duties, without 

the written consent of the ohm Party, which consent sh;tll not bc unreasonably withheld Any 

such assignment or delegation madc without such Written consent shall be null and void; 
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provided, however. that such Wntten consent shalt not be required (i) in connection with the 

sale, merger, or transfer of all or a substantial portion of the properties of a Party (and, in the case 

of CG&E, its tmnsmission system and the CG&E Facilities), so long as the assignee in such a 

sale. merger, or transfer assurncs directly all of the assignor's rights, duties, obligations and 

liabilities arising under this Agrecmenl; (ii) for CG&E to assign this Agreement to any wholly- 

owned direct or indirect subsidiary of Cinergy Corp.. a Delaware corporation, so long as such 

subsidiary assumes directly all of the assignor's rights, duties, obligations and liabilities arising 

under this Agreement; (5) for CG&E to assign this Agreement to any purchaser of all or a 

substantial portion of thc Transmission System, so long as the purchaser assumes d k t l y  all of 

the assignor's rights, duties. obligations and liabilities arising under this Agreement; or (iv) for 

mH&P to assign this Agreement to any purchaser of all or a substantial portion of the Plants, so 

long as the purchaser assuines directly all of the assignor's rights, duties, obligations and 

liabilities arking under this Agreement. 

17.3 Financine. Partieg, Notwithstanding the foregoing, UI,H&P may assign this 

Agreement without CG&E's prior consent to any future owner of the Plants, as long as the future 

owner assumes directly all of UL,H&P's rights, duties, obligations and liabilities under this 

Agreement. In addition and notwithstanding the foregoing, ULHLP or its assignee may assign 

this Agreement to the persons, cntities or institutions pmviding financing or refinancing for the 

development, design, construction or opaation of the Plana and, if U L H M  provides notice 

thereof to CG&E, CG&E shall provide notice and reasonable 0ppom;Urity for such lenders to 

cure any default under this Agreement. CGBGE shall, if requested by such lenders, execute its 

standard documents and certificates as may be requested with respect to the assignment and 
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status of this Agrement, provided such documents do not change the rights of CC&E under this 

Agreement except with respect to providing notice and a reasonable opportunity to cure defaults. 

In lhe went of any forcxlosure by such lenders, the purchasers at such foreclosure or any 

subsequent purchaser shall, upon quest, be entitled to the rights and benefits of (and be bound 

by) this Agreement so long as it is 8n entity enlitled to interconnect with the Transmission 

System. 

17.4 Release of Assimian Paw.  Any assi~qunent authorized lis pmvidad in Article 

17.2 or Article 17.3 of this Agreement will not operate to relieve the Party assigning this 

Agreement of any of its rights, interests, duties, obligations or liabilities hereunder or of the 

responsibility of full compliance with the rpquirements of this Agreement unless (A) the other 

Party consents, if such consent is required under such sections, in which case such consent shall 

not be unreasonably withheld, and (B) the assignet agrees in writing to be bound by all of the 

duties, obligations and liabilities of the assigning Party provided for in this Agreement. 

ARTICLE 18. 

SUBCONTRACTORS 

18. I Use of Subcontracton or Aumls Permitted. Nothing in this Agreement Will 

prarcnt either Party from util'king the services of subcontractors or agents as it deems 

appropriate; provided, however, that all such subcontractors and agents comply with the terms 

and conditions of this Agreement. 

18.2 Retaiaing Party to Remain Rcrswnsible. The mation of any subcontract or 

agency relationship shall not relieve the d i n g  Party of any of its obligations under this 

Agreement. Eacb Party shall bc fidly responsible to the other Party for thc acts or omissions of 
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any subcontractor or agent it hires as if no subcortaact or agency relationship had been made. 

Any obligntion imposed by this Agreement upon either Party, where applicable, shall be equal1y 

binding upon and construed as having epplication to any subcontractor or agent. 

18.3 Liability for Subcontractors or Agents. Each Party will bc liable for, indemnify, 

and hold harmless the other Party, its affiliates, and their officers, directors, employees, agents, 

and assigns Erom and against any and all claims, demands, or actions from ils subcontractors or 

agents; and will be responsible for all costs, expenses, and legal fees associated therewith and all 

judgments, decrees, and awards rendered therein. 

18.4 No Third Partv Beneficiatv. No subcontractor or agent is intended to be or will 

be deemcd a bird party beneficiary of this Agreement. 

18.5 No Limitation by Insurance. The obligations under this Article 18 are no1 limited 

in any way by any l i ta t ion on subcontractor's or agent's insurance. 

ARnCLE 19. 

LABOR DISPUTES 

19.1 Notice. Each Party agrees to promptly notify the olher, orally and then in writing, 

of any labor dispute which may reasonably be expected to sect the opem~ons of the other 

Party. 

ARTICLE 20. 

LIMITATION OF LIABILITY 

20. I No.Conseuucntial Dam- . Neither Party sbaI1 be Iiabfe to the other Party or its 

parent, subsidiaries, &liatcs, offcers. directors, agents, employees, successors, or assigns for 

incidental. punitive, Special. indirect, multiple, or consequential damages (including attorneys' 



..,I"- I 1". _"A. 

Attachment 1 
Page 90 of 102 

_ -  

Unofficial fERC-Cinerated PDF of 20060301-0381 Received by FERC OSEC 02/23/2006 in Docket#: ER06-548-001 

The Cincinnati Gas & Electric Company Original Sheet No. 41 I---- Rate Schedule FERC NO. W- 

fees, litigation costs, and claims for lost profits) mnntcted with or resulting ftom performance or 

non-performance ofthis Agreement 

20.2 Aoofication; Survival. The limitation of liability provided for in this Article 20 

will apply regardless of fault. and will survive expiration or early termination of this Agreement. 

ARTICLE 21. 

CXWERNING CAW AND INTERPRETATION 

21.1 Aaplicable Law. This Agreement and all rights. obligations, and performances 

hereunder are subject to all applicable fedaal and state laws and lo all duly promul@ted orders 

and other duly authorized action of any governmental authority with competent jurisdiction. 

21.2 Governing Law. Tlis Agreement is to be govern4 by federal law where 

applicable, and when not in conflict with or preempted by federal law, this Agreement shall be 

governed by and construed in accordance with the laws of the State of Ohio without regard to its 

conflict of laws principles. Except for those matters which arc brought to the FERC or which are 

resolved through arbitration, any action arising out of or concerning this Agreement must be 

brought in the courts of the State of Ohio. 

21.3 No Pnswnntion. This Agreemen1 shall be construed without regard to any 

presumption or other rule requiring constnrction against the Party causing this Agreement to be 

drafted. 

21.4 Conflicts Between Main Body of Anreernent and Exhibits. In the event of a 

conflict between the main body of this Agreeumt and any exhibit hereto, the terms of the main 

body of this Agreement shall govern. 

ARTICLE 22. 
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HEADINGS AND CAPTIONS 

22.1 No Effect on interpretation. The headings and captions contained in this 

Agreement are for convenience only and shall not affect the interpretation of this Agreement. 

ARTICLE 23. 

COUNTERPARTS 

23.1 Countwart Execution Permitted. This Agreement may be executed in separafe 

or multiple counterparts, all of which shall evidence a single agreement. 

ARTICLE 24. 

SEVERABILITY 

24.1 Severable Nature of Ameement. If any provision of this Agrecment or the 

application thereof to any person or circumstances is, to any extent. held to be invalid or 

unenforceable, the remainder of this Agrcemenl, or the application of such provision to persons 

or circumstances other than those as to which it is held lo be invalid or unenfomable, will no1 be 

afkted thercby, and each pmvision of this Agreement shall be valid and enforceable to the 

hllest extent permitted by law. 

ARTICLE 25. 

OPERATING COMMITFEE 

25.1 Reurestn tativts. The Parties shall establish a committee of authorized 

representatives to be known as the Operating Committce. Each of the Parties shall designate, in 

writing delivered to the other Party, the person who is to act as its representative on said 

committee (and the person or persons who may serve as alternate or alternates whenever such 
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representative is unable to act). Such reptesentatives and alternate or altunates shall each be 

Original Sheet No. 43 
- 

persons familiar with the facilities of the Party he or she rtpresents, and each shall be M y  

authorized to cooperate on behalf of the Party they represent in performing the functions 

delegated to the Operating Committee. 

25.2 Duties of Operatins? Committee. The Operating Committee shall perform the 

following: 

(A) All fimctions pertaining to the coordination of maintenance of the Plants, the 

CG&E Facilities, and the Transmission Syslcm. 

(B) All matters pertaining to the control of time, fnquency, energy flow, kilovar 

exchange, power factor, voltage and other similar matters bearing on the satisfactory 

synchronous operations of the Plan&, the CG&E Facilities, and the Transmission System. 

(C) Such other filnctions not specifically provided for herein upon which cooperation, 

coordination and agreement as to quantity, time, method, tenns and conditions am necessary in 

order that the operation of the Plants, the CG&E Facilities, and the Transmission System may be 

coordinated to the fullest practicable extent as agreed upon by the Parties. 

Resolution of disputes and operating issues. (D) 

25.3 RiRht to lns~ect. For the purpose of inspection, checking of rcconis, and all other 

pertinent mattem, said representatives and their alternates shall have the right to tquest any and 

all applicable documentation and shall have the right of cntry to all propnrty of the P a h x  used 

CG&E sfiall have the right lo enter and inspect the WH&P facilities interconnected to 
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the CG&E Facilities at its discretion under m-EmtrgntCy operating conditions. ULHW &ail 

have the right to entcr and inspect thc CG&E Facilities al its discretion under non-Emergency 

operating conditions. Acce66 shall be provided where h e  Party requesting access provides at 

least twenty-four (24) horn' advance notice of its desire to inspect and the facilities it desires to 

inspect. 

25.4 Limit of Authoritv. The Operating Committee shall not have authority to modify 

any of the terms or conditions of this Agrement. 

25.5 Unresolvable Disnutes. If the Operating Committee is unable to take action on 

any matter to be acted upon by it under this Agrcement because of a dispute between the 

representatives es to such matter, then dispute resolution shall proceed in compliance with 

Article 8 of this Agreement. 

ARTICLE 26. 

OTHER CONDITIONS 

26.1 Filing of Amement with FER€. CG&E a p e s  to file this Agreement with the 

FERC for approval under Section 205 of the Federal Power Act and with any other app priate 

regulatory agency as won as practicable after its execution by the P d a .  ZJL,H&P t to 

support such filing, to reasonably cooperate with CG&E with respect to the filiag. and to p 

any information, including the filing of testimony, reasonably required by CG&E to c o m p l ~  with 

applicable filing requirements. 

26.2 Filia of Amendments. Promptly upon execution of any amendment 6 this 
Agreement by the Partics punuant to Article 16.3 or Article 26.3 of this Agreement, CG&E 

! 
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agency. ULH&P agrees to support such filing, to rmsonably m p t e  with CG&E with r&qxct 

to such filing, and to provide any information, including the filing of testimony, reaSa(nab1y 
i 
i 

required by CG&E to comply with applicable filing requirements. 

26.3 Good Faith Negotiations Uwn Occurrence of Certain Events. I fone i f  the 

following events (an “Event”) takes place, the Parties agree to negotiate in good f an 

amendment or amendments to this Agreement or to take other appropriate action so as o put 

each Party in as nearly the same position as the Parties would have been had the Ev t not 

Occurred: 

T 
i j 

(A) this Agreement is not approved or accepted for filing by FERC w thout i 
modification or condition; or 

(B) FERC, the united states con-, any state or state regulatory wmmissiok any 

organization issuing criteria, rules. procedures or standards included in the Rules and d u r e s  

or CC&E (upon appmvd of the FERC) implements any change in any law, regulation rule, 

procedure, standard, criteria or practict which materially afkcts or is reasonably expec ed to 

materially affect either Party’s ability to perform under this Agreement; or 
i 

Q compliance With this Agreement causes CG&E or any other entity ex 

control over the Transmission Systan, or WH&P to bc in non-compliance with any 

! of the FERC. 
I 

26.3.1 Ammdments. Any amendment the Parties 

must be exccutcd by the Partics in writing in 

and, if necessary, filed with the FERC or any 

I issued BY: J O ~ O  C. ~ o e u i o .  senior vice m i d e n t  
The Cinci i t i  Gus & Electric Catnpany 

Eflbclive: 

i I Issumion: r p w u r q y a ~ ~ 2 0 0 6 ~  
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with Article 26.2 of thic Agreement. 

26.3.2 Failm to A m .  If. within sixty (60) days after the occurrence of an Eve$& the 

Partics (A) are unable to reach agnement as to what, if any, amendments are necessary, dd (B) 

fail to take other appropriate action so as to put each Party in as nearly the same position the 

Parties would have been had the Event not occurred, the Partics may proceed under Articlk 8 of 

this Agreement to resolve any disputes related thereto. I 

26.3.3 Failure to Perform Due to Event. If either CGCE or ULHCP iS m&Se t 

perform its obligations under this Agreement due to the occurrence of an Event, the a 

Party will not be deemed to be in default of its obligations under this Agreement to the 

that (A) the Party is unable to perfom as a result of the Event and (B) the affected Party 

accordance with its obligations under this Article 26.3. 

fully 

xted 

xttnt 

:ts in 
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The Cincinnati Gas & Electric Company 
Rate Schedule FERC No. 58 

M WlTNESS WHEREOF the Parties hereto have caused this Agreement to be executed by their 

Original Sheet No. 47 
- I-- - -- 

duly authorized officers and their respective corporate seals to be hereunto affixed as of the date 

first above mentioned. 

THE CINCINNATI GAS & ELECTRIC COMPANY 

\J Senior Vice President 

THE UNION LIGHT, HEAT AND POWER C O M P h  

By: 

! 

~. - 
Effective: Date of Closing f 
Transaction i Issued By: John C. Procario, Senior Vice President 

The Cincinnati Gas & EIecbic Company 

i 
I 

issued On: September 27,2004 
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Unofflcial FERC-Generated PDF of 20060301-0.381 Received by FERC OSEC 02/23/2006 in Docket# : ER06-548-001 

CERTIFICATE OF SERVICE 

I hereby certify that I have on this day caused to be served a copy of the foregoiag(upon 

all parties on the service list in this proceeding in accordance with the rtquirements of Rule/2010 
I 

of the Commission's Rules of Practice and Procedure. 

Skadden, Arps,  Slate, Meagher & Flon 
1444 New York Avenue, N.W. 
Washington, D.C. 20005 

dbuffig@kadden.com 
(202) 37 1-7463 

Dated: February 23.2006 

LLP 

mailto:dbuffig@kadden.com
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IJNITED STATES OF AMERICA 
BEFORE THE fvov 1 a 2041 .. _. 

SERVICE 
FEDERAL ENERGY REGULATORY COMMISSION 

Duke Enerev Ohio, Inc. ) COMMISSION 
U Y  

Duke Energy Kentucky, Inc. ) Docket No. EC12---000 

APPLICATION FOR AUTHORIZATION UNDER SECTION 203 OF THE FEDERAL 
POWER ACTAND REQUEST FOR EXPEDITED ACTION 

Sheri Hylton May 
Senior Counsel 
Duke Energy Corporation 
12 1 2Ml139 East Fourth Street 
Cincinnati, OH 45202 

sheri.may@duke-energy.com 
(5 13) 287-4340 

Counsel for 
Duke Energy Ohio, Inc. and Duke 
Energy Kentucky, Inc. 

Jerry L. Pfeffer 

Sally Richardson 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 

jerry .pfeffer@skadden.Com 
sally .richardson@skadden.com 

Energy Industry Advisor 

(202) 371 -7009 

On Behalfof 
Duke Energy Corporation 

mailto:sheri.may@duke-energy.com
mailto:pfeffer@skadden.Com
mailto:richardson@skadden.com
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UNITED STATES OF AMERICA 
BEFORE: THE 

FEDERAL ENERGY RIEGULATORY COMMISSION 

Duke Energy Ohio, Inc. 
Duke Energy Kentucky, Inc. Docket No. EC12---000 

APPLICATION FOR AUTHORIZATION UNDER SECTION 203 OF THE FEDERAL 
POWER ACTAND REQUEST FOR EXPEDITED ACTION 

Pursuant to section 203(a)(l) of the Federal Power Act (“FPA”), 16 U.S.C. 9 824b(a)(l) 

(2006), as amended by the Energy Policy Act of 2005 (“EPAct 2005”),’ and Part 33 of the 

regulations of the Federal Energy Regulatory Commission (“FERC” or “Commission”), 1 8 

C.F.R. Part 33 (2011), Duke Energy Ohio, Inc. (“DEO”) and Duke Energy Kentucky, Inc. 

(“DEK‘’ and together with DEO, the “Applicants”), hereby submit this application (the 

“Application”) requesting all authorizations necessary for D E 0  to assign to DEK (the 

“Assignment”) several generation step-up transformers (“GSTJs”). The GSUs are interconnected 

with generating facilities (the “Plants”) which had previously been transferred by DE0  to DEK. 

The proposed Assignment would consolidate the ownership of the Plants and the associated 

GSUs at each plant site under DEK and thereby simplify ratemaking and accounting for the 

facilities by eliminating the need for inter-company charges for the costs of ownership, operation 

and maintenance of the GSUs under a separately filed agreement between DE0 and DEK.3 

Pub. L. No. 109-58, (j 1289, 119 Stat. 594,982-83 (200.5). 

On September 30, 20 1 1, Duke Energy Corporation (“Duke Energy”) and Progress Energy, Inc. (“Progress 
Energy”) obtained conditional authorization under FPA section 203, for a transaction pursuant to which 
Progress Energy will become a wholly-owned subsidiary of Duke Energy and the former shareholders of 
Progress Energy will become shareholders of Duke Energy (the “Progress Merger”). See Duke E17ergy Corp 
arid Progress Enera), Inc , 136 FERC fi 61,245 (201 1). The conditional authorization was made subject to 
Applicants submission of additional mitigation measures which were filed on October 17, 201 1.  The 
Transaction addressed in the instant application deals exclusively with the transfer of certain jurisdictional 
transmission facilities among two existing, wholly-owned Duke subsidiaries and is unrelated to the Progress 
Merger. 

See Cincinnati Gas B Elec. Co , Letter Order under Delegated Authority in Docket No. ER04- 1249-000 issued 
on March 2, 200.5 (“Facilities Agreement”). An amended version of the Facilities Agreement reflecting the 

(con1 ’d) 
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As described below, the East Bend Generation Station (“East Bend”), Woodsdale Electric 

Generation Station (“Woodsdale”) and Unit 6 of the Miami Fort Generation Station (“Miami 

Fort Unit 6”) at which the GSlJs are located were transferred on January 1, 2006 from D E 0  

(then called Cincinnati Gas & Electric Company or “CG&E”) to DEK (then called Union Light, 

Heat and Power Company or “TJLH&P”) at the direction of state regulators in K e n t ~ c k y . ~  At the 

time of that transfer, only the generating facilities at each of the Plants were transferred to DEK, 

but ownership of the GSUs at those sites was retained by DEO. The GSUs are necessary to 

transform the electric power originating at the Plants to transmission-level voltage. Because of 

the bifurcated ownership, DE0 currently provides step-up services to DEK under the Facilities 

Agreement using the GSUs at the Plants. Thus, concurrent with this application, DE0  is filing a 

notice of termination for the Facilities Agreement under FPA section 205, to become effective on 

the closing date of the Assignment. The Assignment will serve the interests of both companies 

and their retail and wholesale customers by consolidating the ownership of the Plants and the 

GSUs within DEK, thus reducing the administrative costs and burdens of inter-company service 

charges under the Facilities Agreement that will be terminated upon closing. 

I. N Q U E S T  FOR EXPEDITED CONSIDERATION 

Applicants are seeking Commission approval of this Application by December 30, 201 1 

to allow for a closing by December 3 1, 201 1.  Specifically, completion of the Assigiment on 

December 3 1,201 1 will allow for the termination of the Facilities Agreement on the last day of a 

calendar month and quarterly reporting period. This will minimize the billing, accounting and 

(cont ’d j ro in previozrs page) 
closing of the Plant transfer in January 2006 was approved in a Letter Order under Delegated Authority in 
Docket No. ER06-548 issued on April 18,2006. 

Because the transfer of the Plants to DEK was completed prior to the effectiveness of the new EPAct 2005 
provisions governing generation asset transfers, that transactions was not sub“ject to Commission approval under 
FPA section 203. As noted, however, the Facilities Agreement under which D E 0  charged DEK for the 
ownership, operation and maintenance of the GSUs was accepted for filing by the Commission. 

4 

2 
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reporting issues that otherwise must be addressed if the legal entity providing such jurisdictional 

services changed after December 3 1,20 1 1. 

Expedited consideration of this Application is warranted because the Assignment 

involves the transfer of limited and discrete interconnection facilities (Le., the GSIJs) from a 

public utility with no captive retail or wholesale customers (DEO) to its wholly-owned public 

utility subsidiary (DEK) under terms which raise no material issues under the Commission’s 

guidelines. Specifically, for purposes of the Assignment, the GSTJs located at DEK’s Woodsdale 

plant and Miami Fort ‘LJnit 6 are being valued at the net (depreciated) book values accepted by 

the Commission for setting the rates under the currently-effective Facilities Agreement for 

service provided by DE0  to DEK from the GSIJs. Given that the GSUs located at DEK’s East 

Bend plant will need to be replaced in the near future due to the GSUs being near the end of their 

usefid life, the transfer of those facilities to DEK will be priced at their scrap value determined in 

a manner described herein. Thus, the Assignment (a) does not involve a merger of traditional 

public utilities, (b) is consistent with Commission precedent and (c) does not require an 

Appendix A analysis or raise any concerns regarding competition, rates or regulation. In 

addition, as explained below and as demonstrated in Exhibit M, the Assignment does not raise 

any cross-subsidization, pledge or encumbrance concerns. Accordingly, Applicants request that 

the Commission provide for a 21-day comment period5 and issue an order approving the 

Assignment no later than December 30,201 1. 

See Transactions Subject lo FPA SecIion 20.3, Order No. 669, FERC Stats. & Regs. 7 3 1,200 at P 194 (2005) 
(establishing a 21-day comment period for section 203 applications that do not require a detailed Appendix A 
analysis and that do not raise cross-subsidization concerns), order 017 re17 ’g, Order No. 669-A, FERC Stats. & 
Regs. fi 3 1,2 14 at P 155, order 017 re17 ’g, Order No. 669-B, FERC Stats. & Regs. 7 3 1,225 (2006) (collectively, 
“Order No. 669”) (codified at 18 C.F.R. pts. 2, 33). 

3 
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11. COMMUNICATIONS 

Any questions or comments concerning this Application should be directed to the 

following: 

Sheri Hylton May 
Senior Counsel 
Duke Energy Corporation 
12 12M/139 East Fourth Street 
Cincinnati, OH 45202 

sheri.may@duke-energy .com 
(513) 287-4340 

Counsel, for 
Duke Energy Ohio, Inc. and Duke 
Energy Kentucky, Inc. 

Jerry L. Pfeffer 
Sally Richardson 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 

jerry.pfeffer@skadden.Com 
sal1 y .richardson@skadden.com 

(202) 371-7009 

On Behayof 
Duke Energy Corporation 

111. DESCRIPTION OF' THE APPLICANTS 

D E 0  and its DEK subsidiary are wholly-owned, indirect subsidiaries of Duke Energy, a 

Delaware corporation organized as a public utility holding company headquartered in Charlotte, 

North Carolina. Together with its subsidiaries, Duke Energy is a diversified energy company 

with both regulated and unregulated utility operations. Duke Energy supplies and delivers 

energy to customers in the U.S. and selected international markets. A list of Duke Energy's 

energy subsidiaries and affiliates is attached as Exhibit R. 

Duke Energy's regulated utility operations in the U S .  consist of its franchised electric 

and gas business segment, which serves approximately 4 million retail customers located in five 

states in the Southeast and Midwest regions. The U.S. franchised electric and gas segment 

consists of regulated generation, and electric and gas transmission and distribution systems. 

In its electric operations, Duke Energy owns approximately 27,000 MW of generating 

capacity and has a service area of approximately 50,000 square miles. Duke Energy subsidiaries 

also sell electricity at wholesale to incorporated municipalities and to public and private utilities. 

4 

mailto:jerry.pfeffer@skadden.Com
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Duke Energy’s gas operations include regulated natural gas transmission and distribution with 

approximately 500,000 customers located in Southwestern Ohio and northern Kentucky. 

Duke Energy has four electric utility operating companies: DEO and its wholly-owned 

subsidiary DEK, Duke Energy Indiana, Inc. (“DEI”) and Duke Energy Carolinas, LLC (“DEC’ 

and collectively, the “Duke Operating Companies”). DE0  and DEK also distribute and sell 

natural gas in portions of Ohio and Kentucky, respectively. The Duke Operating Companies and 

a number of their jurisdictional affiliates are authorized to sell power at market-based rates, with 

the exception of sales within the Duke Energy Carolinas Balancing Authority Area (“BAA”).6 

Duke Energy Coinmercial Asset Management serves as the wholesale merchant agent for 

DE0 and a number of Duke Energy’s other unregulated generation and marketing businesses in 

Duke Energy’s commercial business segment, and owns a number of gas-fired power plants 

located in the Midwest region of the United States in the footprints of the Midwest Independent 

Transmission System Operator, Inc. (“MISO”) and the PJM Interconnection, L.L.C. (“PJM”).7 

For purposes of this Application, DEO and DEK are the only Duke Energy subsidiaries whose 

,jurisdictional assets are implicated by the Assignment. 

A.  DUKE ENERGY OHIO 

DEO, an indirect wholly-owned subsidiary of Duke Energy, is a combination electric and 

gas public utility company that generates, transmits, distributes and sells electricity at retail and 

See Duke Power, a Div. of Duke Energy Corp., I 1 I FERC f 6 1,506 (2005); see also Duke Power, 1 13 FERC 
6 1,192 (2005), order. appr.ovii7g settlement, 1 1 5 FERC f 6 1,042 (2006) (approving cost-based rates for 

wholesale sales within the Duke Power control area). DEC’s baseline electric market-based rate tariff was 
accepted by Letter Order on October 26,2010 in Docket No. ER10-2566-000. DEI, DEK, and DEO’s baseline 
market-based rate tariffs were accepted by Letter Order on October 22, 2010 in Docket Nos. ER10-2034-000 
(DEI), ERl O-2032-000 (DEK), and ERI 0-2033-000 (DEO). 

Duke Energy Retail Sales, LLC, a subsidiary of Duke Energy and part of the commercial business segment, 
serves retail electric customers in Ohio with generation and other services. Duke Energy’s commercial business 
segment also includes: Duke Energy Generation Services, Inc., which is an on-site energy solutions and utility 
services provider and is active in the developinerit and operation of renewable energy projects in the U.S.; and 
Duke Energy International LLC, which owns, operates and manages power generation facilities and engages in 
sales and marketing of electric power and natural gas outside the U.S. 

6 

7 

5 
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wholesale, and distributes and sells natural gas at retail in southwestern Ohio. As noted below, 

D E 0  is a hybrid entity that includes both traditional public utility operations as well as a 

substantial unregulated merchant energy business that is managed and operated by the 

commercial business segment. Its retail electric and natural gas distribution operations are 

regulated by the Public LJtilities Commission of Ohio (“PUCO”). Under Ohio’s restructuring 

statute, which initiated retail electric competition in 200 1, DEO’s retail electric customers have 

the legal right to purchase power from Competitive Retail Electric Service providers and are not 

considered “captive” under the Commission’s regulations’ D E 0  has been granted a waiver of 

the Affiliate Restrictions under its market-based rate authorization based on a Commission 

finding that Ohio retail customers are not captive and that DE0  also does not serve any captive 

wholesale c ~ s t o m e r s . ~  

DEO’s unregulated generation ff eet includes about 4,000 MW of coal-fired generation 

plants that currently are dedicated to D E 0  customers and about 3,600 of gas-fired generation 

located in Ohio, Pennsylvania, Indiana, Illinois and Indiana that are held in separate LLC 

subsidiaries and serve unregulated 

I@). 

energy markets in the Midwest, as discussed further in Part 

See Market-Based Rates for Wholesale Sales of Elec Energy, Capacity and Ancillaiy Sei-vs by Pub Utils , 
Order No. 697, FERC Stats. & Regs. f 3 1,252 at PP 479-8 1 ,  order clari&ing final riile, 12 1 FERC f 61,260 
(2007), order oti reh’g arid clarification, Order No. 697-A, FERC Stats. & Regs. f 3 1,268, order on reh ’g and 
clar$cation, 124 FERC 1 61,055, order on reh’g and clarification, Order No. 697-B, FERC Stats. & Regs. 
f 3 1,285 (2008), order 011 reh’g and clarification, Order No. 697-C, FERC Stats. & Regs. f 31,291 (2009), 
order OM reh ‘g and clarijication, Order No. 697-D, FERC Stats. & Regs. 1 3 1,305, order oil clarijication, I3 I 
FERC f 6 1,02 1, reh ’g denied, 134 FERC f 6 1,046 (20 lo), reh g pending See also FirstEtiergy Solzitions Corp , 
125 FERC f 61,356 at P 27 (2008) (finding that Ohio retail customers are not “captive” because they “have 
retail choice, i.e., the ability to select a retail supplier based on rates, terms, and conditions of service offered”), 
reh’g deriied, 128 FERC 1 61,l I9 (2009); Dayton Power I3 Light Co , 123 FERC f 61,23 1 at P 21 (2008) 
(same) 

Cinciniiatr Gas I3 Elec Co , 1 1  3 FERC f 61,197 at P 18 (2005) (“Cincinnati Gas & Electric”) (approving 
DEO’s request-under its prior name-for a code of conduct waiver); Cinergy Corp., 128 FERC f 61,102 
(2009); see also Dzike Energy Retail Sales, LLL,  127 FERC f 61,027 at PP 30-36 (2009) (approving waiver 
request of DEO affiliate); Ciiiergy Mktg & Tradiiig, LP, 1 16 FERC f 62,197 (2006) (same) 

8 

’ 

6 
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R. D IJKE ENERGY KENTUCKY 

DEK, a Kentucky corporation and wholly owned subsidiary of DEO, is a combination 

electric and gas public utility company that generates, transmits, distributes and sells electricity 

at retail and wholesale, and distributes and sells natural gas at retail in northern Kentucky. 

DEK’s retail electric operations are sub%ject to the jurisdiction of the Kentucky Public Service 

Commissian (“KPSC”). DEK has been authorized by the Commission to sell wholesale power 

at market-based rates. l o  

Although they are separately incorporated and legally distinct entities, D E 0  and DEK 

have been planried and operated as a single electric power system. For a number of historical 

reasons, all of the generating facilities of the two companies were originally held within DEO’s 

generation portfolio and were planned and operated to meet the power needs of retail customers 

in the combined DEO/DEK service territories. 

As a result of a policy determination by the KPSC that DEK should directly own the 

physical generation assets needed to serve its load, D E 0  and DEK agreed to the transfer of three 

electric generating stations (the “Plants”) with a combined generating capacity of 1,105 MW 

from DE0  to DEK. The transfer was completed on January 1, 2006, when D E 0  assigned the 

Plants to DEK but retained the GSUs at each of the plant sites. DEK also entered into the 

Facilities Agreement with D E 0  for step-up service from the GSUs through which the power 

generated at the Plants is delivered to DEK’s load over the MIS0 transmission network. 

See Cincinnati Gas & Electric, 1 13 FERC 7 6 1,197. 

Specifically, DEK acquired from DEO’s predecessor a 100 percent ownership share (447 MW nameplate rating) 
in the East Bend Generating Station, a coal-fired station in Rabbit Hash, Kentucky, (b) the Woodsdale 
Generating Station, a 490 MW (nameplate rating) dual-fuel combustion-turbine peaking station that operates on 
either natural gas or propane and (c) Miami Fort Unit 6, a 168 MW (nameplate rating) coal-fired unit located in 
North Bend, Ohio. 

IO 

I 1  

7 
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DE0 and DEK have received preliminary Commission approval to transfer their 

transmission assets from MISO to PJM as of January 1, 2012.12 As a result, approximately 5,000 

MW of generation owned by DE0 and DEK would be “relocated” (for operational and market 

purposes) from MISO to PJM as part of the integration of DE0 into PJM. The Assignment of 

the GSTJ facilities by DE0 to its DEK subsidiary addressed in this Application is unrelated to 

DEO’s move from MISO to PJM. 

IV. DESCRIPTION OF THE ASSIGNMENT AND JIJRISDICTION OF THE 
COMMISSION 

The Assignment will be implemented pursuant to the terms of an Asset Transfer 

Agreement dated November 1, 201 1 between DE0 arid DEK (the “Asset and Sale Agreement”). 

As noted, the Asset and Sale Agreement provides for DEK to acquire the GSUs located at the 

Plants at their net (depreciated) book values as of the date of c10sing.l~ The GSUs include the 

following facilities: 

1. The 700 MVA step-up transformer (bank 2) located at the East Bend generation 

plant in Rabbit Hash, Kentucky. The original cost of the transformer was 

$3,150,961. As described below, because of the planned replacement of this GSU 

(due to it reaching the end of its useful life) soon after closing of the Assignment, 

its transfer price for the Transaction has been set equal to its scrap value, which 

has been determined by Duke Energy through an independent (third-party) 

valuation to be approximately $270,000. 

‘’ Duke Eiierg)? Ohio, IIIC and Duke Energy Keiitzicky, IIIC. ,  133 FERC 1 61,058 (2010) (conditionally accepting 
realignment proposal). 

As noted, the transfer price for the Miami Fort and Woodsdale GSU will be the net book value as of the date of 
the closing of the Assignment. The net book values presented below for September 30, 201 1 are the most 
recent published values fiom the D E 0  Form 3Qs and are provided for informational purposes only. 

’’ 

8 
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2. The 180 MVA step-up transformer (bank 6) located at the Miami Fort Unit 6 

generation plant in North Bend, Ohio. The original cost of the transformer was 

$884,615 and the net book value of the transformer as of September 30,201 1 was 

approximately $53.503. As outlined below, the net book value has been 

determined to be substantially below the alternative cost of purchasing a used 

transformer and having it installed at the plant site. 

The three 240 MVA step up transformers (banks 39, 40 and 41) located at the 

Woodsdale generation plant in Butler county, Ohio. The original cost of the three 

transformers was $10,592,322 and the net book value of the transformers as of 

September 30, 2011 was approximately $7,774,498. As outlined below, the net 

book value has been determined to be substantially below the alternative cost of 

purchasing a used transformer and having it installed at the plant site. 

3. 

The Asset and Sale Agreement also provides for the termination of the existing Facilities 

Agreement between DE0 and DEK at the time of closing. The Assignment is subject to 

approval by the Commission and the KPSC and DE0  is considering whether any PTJCO 

approvals are necessary. Prior Commission approval of the Assignment is required under FPA 

section 203(a)( 1) since it involves the transfer or disposition by a public utility of jurisdictional 

facilities (the GSUs) to another public utility. 

V. THE ASSIGNMENT IS CONSISTENT WITH THE PUBLIC INTEREST 

Section 203(a) of the FPA, as amended by EPAct 2005, provides that the Commission 

shall approve the disposition of a jurisdictional asset if it finds that the transaction will be 

"consistent with the public interest, and will not result in cross-subsidization of a non-utility 

associate company or the pledge or encumbrance of utility assets for the benefit of an associate 

9 



V Y U I  I .”. m v 1 .  

Attachment 2 
Page I 1  of 88 

company.”l“ Furthermore, in accordance with the Merger Policy Slateinent and Order No. 642, 

the Commission examines three factors in analyzing whether a proposed transaction is consistent 

with the public interest: (1) the effect on competition, (2) the effect on rates and (3) the effect on 

regulation. j 5  

As explained below, the Assignment should be approved because it is consistent with the 

public interest as defined by the three-factor test noted above and will not result in cross- 

subsidization of a non-utility associate company or the pledge or encumbrance of utility assets 

for the benefit of an associate company in accordance with FPA section 203(a)(4). 

A. NO ADVERSE EFFECT ON COMPETITION 

1. The Assignment Raises No Horizontal Market Power Concerns 

The Assignment does not raise any horizontal market power concerns because it does not 

result in any changes in market shares or concentrations. The jurisdictional “facilities” 

implicated by the Assignment are several step-up transformers that are being transferred between 

two public utility affiliates within the same corporate family. Section 33.3(a)(2)(i) of the 

Commission’s regulations states that a horizontal competitive screen analysis is not required if 

the applicant “[a]ffirmatively demonstrates that the merging entities do not currently conduct 

business in the same geographic markets or that the extent of the business transactions in the 

same geographic markets is de nzininzis.”’6 Clearly, the Assigiunent does iiot raise any horizontal 

l 4  Id. 5 824b (a) (4). 

Inquiry Conceriiiiig the Commission’s Merger Policy under the Federal Power Act“ Policy Statement, Order 
No. 592, FERC Stats. & Regs. 1 3 1,044 (1 996), recorrsid denied, Order No. 592-A, 79 FERC 1 6 1,321 (1 997) 
(“Merger Policy Stateme17t”) (codified at 18 C.F.R. pt. 2). On November 15, 2000, the Commission issued 
Revised Filing Requirements Uiider Part $3 of the Commission’s Regzrlatiom, Order No. 642, FERC Stats. & 
Regs. 7 31,l I 1  (2000), order on reh ’g, Order No. 642-A, 94 FERC 1 61,289 (2001) (codified at 18 C.F.R. pt. 
33) ,  which implements the policies stated in the Merger Policy Stnternent. 

18 C.F.R. 5 33.3(a)(2)(i). See also Liberty Elec Power, LLC, 110 FERC 162,152 (2005) (approving transfer of 
jurisdictional facilities without requiring horizontal competitive screen analysis where parties held only de 
miriimis interests in relevant markets). 

15 
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market power concerns because the “facilities” that are the subject of the application are being 

transferred between affiliates. Accordingly, the transfer of the GSlJs from one Duke affiliate to 

another does not change Duke’s generation market shares and thus cannot cause an increase in 

market concentration because no new assets are involved in the Assignment. 

2. The Assigninent Raises No Vertical Market Power Concerns 

The Assignment does not raise any issues under section 33.4(a)(2)(i) of the 

Commission’s regulations governing vertical market power. The Assignment is narrowly 

focused on limited and discrete interconnection facilities at generation plant sites already under 

the control of the Applicants and does not include any other transmission assets or other inputs to 

electricity generation. Nor does the Assignment affect the availability of open access 

transmission service over jurisdictional transmission facilities owned by the Applicants and their 

affiliates. The Assignment, therefore, does not raise any vertical market power concerns. 

3. The Assignnzent Is Not the Result of Afjliate Preferences 

In cases where a regulated utility with captive customers such as DEK acquires assets 

from a market-regulated affiliate with no captive customers such as DE0,17 the Commission has 

also expressed concerns about how the “safety net” aspects of such affiliate transactions might 

adversely affect competition. l 8  Specifically, the Commission explained that the ability to 

transfer a merchant generation company’s assets into the rate base of an affiliated utility provides 

a “likelihood of recovery of capital investment through rate base treatment” and thereby confers 

Although D E 0  is deemed to be a market-regulated entity in terms of its generation assets and does not serve 
any retail or wholesale customers at cost-based rates, all of the company’s transmission assets are sub,ject to 
cost-based regulation. 

See Cinergy Servs, Inc., 102 FERC 161,128 at P 23 (2003), re17 ’g denied, 108 FERC 7 61,250 (2004). While 
the issue is typically addressed in the context of sales of generation assets between affiliates, Applicants address 
it here in the context of the GSUs that are the subject of the Assignment since the costs related to those assets 
are recovered as “production” costs rather than “transmission” costs. 

17 

11 
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a competitive advantage to the affiliated merchant generation company relative to its competitors 

who lack such a financial backstop if they were to encounter financial diffic~lties.’~ 

Because the Commission believes that reliance on such a “safety net” might theoretically 

deter market entry by competing suppliers who are not affiliated with regulated utilities,20 the 

Commission reviews the competitive effects of proposed utility acquisitions of an affiliate’s 

assets based on its Edgar guidelines.21 

Under Commission precedent, there are three ways for applicants to demonstrate lack of 

affiliate abuse under the Edgar standard: (1) evidence of direct head-to-head competition 

between the affiliate and competing unaffiliated suppliers in a formal solicitation or informal 

negotiation process (“solicitation benchmark”); (2) evidence of the prices which unaffiliated 

buyers were willing to pay for similar services from the affiliate (“third-party pricing 

benchmark”); and (3) and beiichiark evidence that shows the prices, terms and conditions of 

sales made by non-affiliated sellers (“Comparable sales benchmark”). The foregoing is not an 

exclusive listing of benchmarking mechanisms and the Cornmission has stated that the individual 

facts of a case could bring forth other examples not explicitly contemplated in Edgar to show 

that the terms of a proposed transaction did not reflect affiliate preferences.22 

Applicants submit that the Assignment is not the result of any affiliate preference that 

should implicate the Commission’s safety-net concerns under Edgar which might harm 

l 9  

2o 

la‘., 102 FERC 7 61,128 at P 23. 

Ameren Energy Gen. Co., 108 FERC 7 61,081 at P 61 (2004). 

Id  at P 64 (“We conclude that, absent other compelling public interest considerations, we can no longer find a 
section 203 affiliate transaction to be consistent with the public interest unless the applicants demonstrate that 
appropriate steps were taken to safeguard against affiliate abuse, consistent with the Edgar standard.”). The 
Edgar tests, first enunciated in Boston Edisori Co~ Re Edgar Electric Co , 55 FERC 7 61,382 ( I  991) (“Edgar”), 
are discussed below. 

Aineren Enei-g), Gen. Co , 106 FERC 7 63,011 at P 74 (Initial Decision) (i‘EdgarS tests are not exclusive nor 
totally inclusive.”), a f jd ,  108 FERC 7 61,081 (2004); see also Aqwila Eiiergy Mktg. Cory , 87 FERC 7 61,217 
at 6 1,857 (1 999) (“Edgar presented three nor?-exclzisive examples of ways to demonstrate a lack of affiliate 
abuse . . . ”’’ (emphasis added)). 

7 7  -- 
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competition by discouraging new market entry. First, the Assignment simply seeks to achieve a 

logical and cost-effective ownership alignment of the GSUs with their associated generation 

assets located at the same plant sites. Prior to initiating the transfer of the GSTJs to DEK, the 

Duke Energy generation engineering group determined that pricing the Woodsdale and Miami 

Fort TJnit 6 GSTJs at their net book value was in fact the best deal for DEK. Specifically, as 

discussed in the attached affidavit of Dominic J. Melillo (“Melillo Affidavit”), an engineer with 

Duke Energy’s Generation Support organization, Duke Energy contacted the firm of Equisales 

Associates, Inc. (LLEq~i~ale~’’)23 and obtained price quotes for purchasing and installing “used” 

GSTJs similar to the existing GSTJs located at the Woodsdale and Miami Fort ‘cJnit 6 sites and 

being sold to DEK under the Assignment. As explained in the Melillo Affidavit, the prices 

quoted by Equisales for such used GSUs was much higher than the (net book value) price at 

which D E 0  is transferring the existing GSUs at those sites to DEK so the Assignment clearly 

benefits DEK’s customers. 

The circumstances of the GSTJ transfer at the East Bend plant site are somewhat different 

than the other two plants since, as noted in the Melillo Affidavit, Duke Energy has determined 

that the relevant equipment at the East Bend site is at the end of its useful life and will need to be 

replaced in the near term.24 Thus, for purposes of the Assignment, the East Bend GSU facilities 

were priced by D E 0  at their scrap value (which is also substantially below their net book value). 

Again, the pricing terms of the Assignment clearly protect the interests of DEK customers 

against any affiliate preference. Thus, Applicants submit there should be no concerns regarding 

23 Equisales is one of the nation’s largest providers of used and surplus high voltage transformers and substation 
equipment to electric utilities and industrial customers. They maintain a large inventory of used equipment and 
closely track the market values and supply-demand trends for such equipment. Equisales is an independent firin 
located in Houston, Texas and is not affiliated with Duke Energy. 

The existing GSU at East Bend may be retained by DEK as a “spare part” after the Assignment. ’4 
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any adverse competitive effects on market entry that might result from allowing the Assignment 

to occur under the pricing terms contained in the Asset and Sale Agreement. 

B. 

The Assignment will not have an adverse effect on the rates charged to either wholesale 

customers or transmission service customers. The Assignment changes the legal entity that will 

own, operate and maintain the GSLJs at the Plants. As outlined above, for purposes of the 

Assignment, the GST-Js are being valued at or below their net (depreciated) book value which 

provides the cost-basis for the rates currently charged by DE0  to DEK under the Facilities 

Agreement. DEK’s retail customers and any wholesale customers would not be materially 

affected by inclusion of the GSU costs in DEK’s rate base as those costs would be offset by the 

fact that they would no longer be paying charges under the Facilities Agreement which would 

terminate upon closing of the Assignment. Nor would the Assignment increase the costs to 

transmission customers taking service over DEK transmission facilities. Thus, the Assignment 

will not adversely affect either wholesale power or transmission service rates. 

NO ADVERSE EFFECT ON RATES 

C. 

The Assignment will have no effect on regulation. No “facilities” will be removed from 

Commission jurisdiction as a result of the Assignment. The FERC-jurisdictional status of the 

GSUs will remain the same after the consummation of the Assignment. Similarly, the 

Assignment will also have no adverse effect on state regulation. No state public utility 

commission with jurisdiction over any D E 0  or DEK public utility subsidiary will have its 

jurisdiction affected by the Assignrnent since the GSTJs will remain subject to the Commission’s 

jurisdiction. 

NO AD VERSE EFFECT ON REGULA TION 

14 
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D. NO CROSS-SUBSIDIZATION CONCERNS 

Under the amendments to section 203 implemented by EPAct 2005, the Commission 

"shall approve" a proposed transaction "if it finds that the proposed transaction . . . will not 

result in cross-subsidization of a non-utility associate company or the pledge or encumbrance of 

utility assets for the benefit of an associate company, unless . . . the cross-subsidization, pledge, 

or encumbrance will be consistent with the public interest."25 

In Order Nos. 669, 669-A and 669-R, the Commission identified a four-factor test that 

applicants must satisfy in order to address the concerns identified in section 203 regarding any 

possible cross-subsidization, pledge or encumbrance of utility assets associated with the 

proposed transaction. 26 TJnder this test, the Commission examines whether a proposed 

transaction, at the time of the transaction or in the future, results in: 

transfers of facilities between a traditional utility associate company that 
has captive customers or that owns or provides transmission service over 
jurisdictional transmission facilities, and an associate company; 

new issuances of securities by a traditional utility associate company that 
has captive customers or that owns or provides transmission service over 
jurisdictional transmission facilities, for the benefit of an associate 
company; 

new pledges or encumbrances of assets of a traditional utility associate 
company that has captive customers or that owns or provides transmission 
service over jurisdictional transmission facilities, for the benefit of an 
associate company; and 

new affiliate contracts between a non-utility associate company and a 
traditional utility associate company that has captive customers or that 
owns or provides transmission service over jurisdictional transmission 
facilities, other than non-power goods and services agreements subject to 
review under sections 205 and 206 of the FPA. 

25 

l6 

FPA cj 203(a)(4), 16 U.S.C. cj 824b 

Order No. 669, FERC Stats. & Regs. f 3 1,200 at P 169; Order No. 669-A, FERC Stats. & Regs. f 3 1,2 14 at 
P 144; Order No. 669-B, FERC Stats. & Regs. 7 3 1,225 at PP 4.5, 49. 
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Exhibit M hereto demonstrates that the Transaction will not result in any of the above-outlined 

transfers of facilities, issuances or securities, pledges or encumbrance of assets or other 

agreements that might raise cross-subsidization concerns. Exhibit M also contains, as required 

by 18 C.F.R. 5 33.2(i), a listing of DEO's and DEK's existing pledges and encumbrances. 

VI. INFORMATION AND EXHIBITS REQUIRED BY SECTION 33.2 OF THE 
COMMISSION'S REGULATIONS 

Applicants provide below all information required by Part 33 of the Commission's 

regulations except to the extent that Applicants request waiver of requirements to file certain 

information that should not be relevant to the Commission's evaluation of the Transaction. 

Specifically, for the reasons described below, Applicants respectfully request that the 

Commission grant waiver or partial waiver of the requirement to file Exhibits A, C, D, F, G, H, J, 

and K and the information required to be submitted therein to the extent not otherwise provided 

in this Application. 

A. EXACT NAME OF APPLICANTS AND ADDRESSES OF THEIR PRINCIPAL, 
R USINESS OFFICES 

The exact legal name and address of the principal business offices of the Applicants are: 

Duke Energy Ohio, Inc. 
139 E. Fourth Street 
Cincinnati, OH 45202 

Duke Energy Kentucky, Inc. 
139 E. Fourth Street 
Cincinnati, OH 45202 

B. NAMES AND ADDRESSES OF PERSONS AIJTHORIZED TO RECEIVE 
NOTICES AND COMMUNICATIONS 

The names of the following persons should be placed on the official service list compiled 

by the Secretary in this ~ r o c e e d i n g . ~ ~  

l7 Applicants respectfully request waiver of 18 C.F.R. 5 38.5.203(b)(3) to provide that a copy of any 
communications be served on each person designated below. 

16 
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Sheri Hylton May 
Senior Counsel 
Duke Energy Corporation 
1212M/139 East Fourth Street 
Cincinnati, OH 45202 
Tel: (5 13) 287-4340 
sheri.may@duke-energy.com 

Jerry L. Pfeffer 

Sally Richardson 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N. W. 
Washington, DC 20005 
Tel: (202) 371-7009 
Fax: (202) 661-9053 
jerry .pfeffer@skadden.cOm 
sally .richardson@skadden.com 

Energy Industries Advisor 

C. DESCRIPTION OF THE APPLICANTS 

1. All business activities of the Applicants, including authorizations by 
charter or regulatory approval 

The business activities of the Applicants are fully described above in Part 111. Therefore, 

Applicants request waiver of the requirement to file Exhibit A. 

2. A list of all energy subsidiaries and energy afiliates, percentage 
ownersh@ in such subsidiaries and affiliates, and a description of the 
primary business in which each energy subsidiary and afJiliate is engaged 

A list of all of the energy subsidiaries and energy affiliates of Duke Energy is listed in 

Exhibit R. As the remaining Applicants are affiliates of Duke Energy, the list of energy 

subsidiaries and energy affiliates of Duke Energy incorporates any energy subsidiaries and 

energy affiliates of DE0 and DEK. 

3 .  Organizational charts depicting the Applicants ' current and proposed 
post-transaction corporate structures 

The Applicants' corporate structure will not change in any way following consuinmation 

of the Assignment. Accordingly, Applicants request waiver of the requirement to file Exhibit C. 

4. Description of all ,joint ventures, strategic alliances, tolling arrangenzents 
or other business arrangements, including transfers of operational control 
of transmission facilities to Coinnzission approved Regional Transmission 
Organizations, both current, and planned to occur within a year Ji-onz the 
date of filing, to which the applicants or their parent companies, energy 
subsidiaries, and energy affiliates are a party, unless the transaction does 
not afect any of their business interests 

17 
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The Assignment will riot have any effect on any joint ventures, strategic alliances, tolling 

arrangements or other business arrangements of the Applicants or their affiliates separate from 

the Assignment.” Therefore, Applicants request waiver of the requirement to file Exhibit D. 

5. Identity of coininon officers or directors ofparties to the transaction 

The Assigiment involves the transfer of three GSUs interconnected with the Plants from 

D E 0  to its wholly-owned DEK subsidiary. A list of common officers and directors of the 

Applicants is included in Exhibit E. 

6. Descrii7tion and location of wholesale power customers and unbundled 
transmission services custonzers served by the applicants or their parent 
conzpanies, subsidiaries, affiliates and associate companies 

As explained above in Parts IV and V, the Assignment will have no impact on any DEO, 

DEK or other Duke Energy wholesale power customers or unbundled transmission service 

customers. Accordingly, Applicants request waiver of the requirement to file any additional 

information on the wholesale power and transmission service customers served by the applicants 

or their parent companies, subsidiaries, affiliates and associate companies pursuant to Exhibit F. 

D. DESCRIPTION OF JURISDICTIONAL, FACILITIES OWNED, OPERATED OR 
CONTROLLED BY THE APPLICANTS OR THEIR PARENT COMPANIES, 
SUBSIDIARIES, AFFILIATES AND ASSOCIATE COMPANIES 

The only jurisdictional assets implicated by the Assignment are the three GSIJs 

interconnected with the Plants as described in Part IV. A general description of the jurisdictional 

facilities owned, operated or controlled by DEO’s parent company Duke Energy and its 

subsidiaries, affiliates and associate companies is provided in Part 111. Aside from the GSUs 

described above, none of the other jurisdictional facilities owned or controlled by Duke Energy 

and its many affiliates is germane to the Commission’s review and approval of the Assignment 

The Facilities Agreement will be terminated through a filing under FPA section 205 to become effective upon 
closing of the Assignment. 

a 
18 



.*“Y1 1 ,.,. m y .  x 

Attachment 2 
Page 20 of 88 

pursuant to FPA section 203. Accordingly, Applicants request waiver of the requirement to file 

Exhibit G or to provide a more detailed description of Duke Energy’s other jurisdictional assets 

not implicated or affected by the Assignment. 

E. NARRATIVE DESCRIPTION OF THE ASSIGNMENT FOR WHICH 
COMMISSION A UTHORIZATION IS REQUESTED 

A full narrative description of the Assigrlrnent is provided above in Part IV of this 

Application and detailed further in the attached Asset and Sale Agreement. Accordingly, 

Applicants request waiver of the requirement to file Exhibit H. 

1. The identity of all the parties involved in the Assignment 

The parties involved in the Assignment are D E 0  and DEK as described above in Part I11 

of this Application. 

2. All jurisdictional facilities and securities associated with or affected by the 
Assignment 

The jurisdictional assets involved in the Assignment are fully described in Part 111. No 

jurisdictional securities are associated with or affected by the Assignment. 

3. The consideration, for the Assignment 

The details of the Assignment, including the consideration therefor, are set forth in the 

Asset and Sale Agreement attached hereto as Exhibit I. As stated in that Agreement, the 

Assignment of the GSUs from DE0 to its wholly-owned subsidiary DEK is being undertaken to 

consolidate the ownership of the Plants and the GSTJs at the corresponding plant sites, thereby 

reducing the administrative costs and burdens of inter-company service charges. The 

consideration for the Assignment will be equal to the sum of the net book values of the 

Woodsdale and Miami Fort Unit 6 GSTJs as of December 3 1, 20 1 1 or the date of closing, and the 

scrap value of East Rend GSU which is $270,000. 

19 
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4. The e f j c t  of the Assignment on such jurisdictional facilities and securities 

The Assignment will have no effect on either the jurisdictional facilities or jurisdictional 

securities of the Applicants. 

F. CONTRACTS RELATED TO THE TRANSACTION TOGETHER WITH COPIES 
OF ALL, OTHER WRITTEN INSTRUMENTS ENTERED INTO OR TO BE 
ENTERED INTO BY THE PARTIES TO THE ASSIGNMENT 

The Assignment will be accomplished in accordance with the material terms of the Asset 

and Sale Agreement, which is included herein as Exhibit I. 

G. STATEMENT EXPLAINING THE FACTS RELIED UPON TO DEMONSTRATE 
THAT THE ASSIGNMENT IS CONSISTENT WITH THE PUBLIC INTEREST 

A full discussion of the facts relied upon to demonstrate that the Assignment is consistent 

with the public interest is provided in Part V of this Application. Therefore, Applicants request 

waiver of the requirement to file Exhibit J. 

H, GENERAL OR KEY MAP SHOWING THE PROPERTIES OF EACH PARTY TO 
THE ASSIGNMENT 

Diagrams showing the configuration of the GSTJs at each of the Plants are included as 

Exhibit A to the Asset and Sale Agreement. Applicants request waiver of any requirement to 

include maps showing the “properties” of D E 0  an DEK pursuant to Exhibit K. 

I. LICENSES, ORDERS, OR OTHER APPROVALS REQUIRED FROM OTHER 
REGULATORY BODIES IN CONNECTION WITH THE TRANSACTION AND 
THE STATUS OF OTHER REGIJLATORYACTIONS 

The Assignment must also be approved by the KPSC and DE0 is considering whether 

any PUCO approvals are necessary. 

EXPLANATION (1) OF HOW APPLICANTS ARE PROVIDING ASSURANCE 
THAT THE TRANSACTION WILL NOT RESULT IN CROSS-SUBSIDIZATION 
OF A NON-UTILITY ASSOCIATE COMPANY OR PLEDGE OR 
ENCUMBRANCE OF UTILITY ASSETS FOR THE BENEFIT OF AN 
ASSOCIATE COMPANY, OR (2) IF NO STJCH ASSURANCE CAN BE 

PLEDGE OR ENCIJMBRANCE WILL BE CONSISTENT WITH THE PUBLIC 
INTEREST (EXHIBIT M) 

PROVIDED, AN EXPLANATION OF HOW SUCH CROSS-SUBSIDIZATIOI( 
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Exhibit Ivl to this Application provides an explanation as to why the Assignment will not, 

at the time of the Assignment or in the future, result in any cross-subsidization of a non-utility 

associate company or pledge or encumbrance of utility assets for the benefit of an associate 

company as required by the Commission's  regulation^.^^ 

VII. INFORMATION ON PROPOSED ACCOUNTING ENTRIES REQUIRED BY 
SECTION 33.5 OF THE COMMISSION'S REGULATIONS 

D E 0  and DEK are required to maintain their accounts in accordance with the 

Commission's Uniform System of Accounts. Information 011 the proposed accounting entries for 

the Assigimeiit are provided in Attachment 2 in accordance with the requirements of 18 C.F.R. 

5 33.5. 

VIII. VERIFICATIONS 

Pursuant to section 33.7 of the Commission's regulations, 30 signed verifications by 

persons having authority with respect thereto arid having knowledge of the matters set forth in 

this Application are included as Attachment 1 on behalf of the Applicants. 

29 18 C.F.R. 5 33.2u). 

'O Id. 4 33.7. 
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IX. CONCLUSION 

For the reasons set forth above, Applicants request that the Commission: (i) grant the 

expedited consideration and waivers requested in this Application and (ii) issue an order under 

section 203(a)( 1) of the FPA granting all authorizations and waivers necessary for the 

Assignment on or before December 30,20 1 I .  

Respectfully submitted, 

Sheri Hylton May 
Senior Counsel 
Duke Energy Corporation 
139 East Fourth Street, 25 Floor 
P.O. Box. 960 
Cincinnati, OH 45202 
(513) 419-1812 

Counselfor 
Duke Energy Corporation 

Jerry L. Pfeffer 

Sally Richardson 
Skadden, Arps, Slate, Meagher & Flom LLP 
1440 New York Avenue, N.W. 
Washington, DC 20005 
Tel: (202) 371-7009 
jerry.pfeffer@skadden.com 
sal1 y .richardson@skadden.com 

Energy Industries Advisor 

On Rehalfof 
Duke Energy Corporation 

November 2,201 1 
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Exhibit R 

Energy Subsidiaries and Affiliates of Duke Energy Corporation 

Name of Energy 
Subsidiary or Affiliate 

iPOG, LLC 

-- 
:incar, IV. LLC" 
3nCap V, LLC" 
3 Murphy Point, LLC 

IEGS O&M, LLC 

IEGS of Boca Raton, LLC 

IEGS of Cincinnati, LLC 

IEGS of NarrowyLLC 

IEGS of Philadelphia, LL,C 

IEGS of Sail Diego, Inc. 

IEGS of South Charleston, 
,LC 

Ownership 
Percentage by 
Duke Energy 
Corp. 
25% 

-- 
0% 
0% 
00% 

00% 

00% 

00% 

00% 

00% 

00% 

00% 

~ 

Primary Business 

Provides technical, engineering, and 
procurement siipport services to and for the 
benefit of member-owned or operated 
nuclear faci 1 it ies. 

Vlarkets electricitv at wholesale. 
Vlarkets electricity at wholesale. - 

3wns and is developing and constructing a 
solar photovalic electric generation facility i n  
Oherokee Countv. North Carolina. 
3perates and maintains a power plant owned 
3y BTEC New Albany LLC. 
3perates and maintains certain thermal 
:nergy facilities located in Boca Raton, 
Zlorida and sells associated thermal and othei 
:nergy-related products and services. 
3wns and operates a district cooling business 
n downtown Cincinnati, Ohio. 
Dwns, operates, maintains and inanages the 
:xisting utility system at the Celanese 
4cetate manufacturing facility located in 
Varrows, _.__I_- Virginia. 
"rovides various utility services and 
jistribution system operation and 
nainteiiance to the Philadelphia Navy Yard 
which is a location of an industrial park that 
:ontains several coininercial business and is 
nanaged by the Philadelphia Industrial 
3evelooment Corr,. 
Supervises the construction of, operates and 
naintains an energy facility at Children's 
Hosoital in San Diego. California. 
Designed, built, owns, operates and 
naintains certain steam generating 
:quipment and ancillary water treatment 
:quipment to be located at the UCC 
Technical Center in  South Charleston, West 
Virginia. 
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Name of Energy 
Subsidiary or Affiliate 

IEGS of St. Bernard, LLC 

IEGS of Tuscola, Inc. 

)elta Township Utilities 11, 
,LC 

lelta Township Utilities, 
,LC 

)uke Energy Business 
'ervices LLC" 
Iuke Energy Carolinas, 
,LC* 

)uke Energy Commercial 
isset Management, Inc.* 
hke  Energy Commercial 
Interprises, Inc.* 
)uke Energy Fayette 11, 
,LC" 

h k e  Energy Hanging Rock 
[, LLC" 

)uke Energy Indiana, Inc." 

h k e  Energy Kentucky, 
nc." 

h k e  Energy Lee 11, LLC" 

Ownership 
Percentage by 
Duke Energy 
Cor 22.. .I-..----- 
100% 

100% 

loo% 

5 I YO 

loo% 

100% 

loo% 

loo% 

loo% 

IOOYO 

loo% 

loo% 

I 00% 

Primary Business 

3perates, maintains and manages the existing 
itility system and designed, developed, 
:onstructed and owns system improvements 
it Proctor & Gamble's chemical 
nanufacturing facility located in St. Bernard, 
Dhio. 
3versees the operations and staffing of a 
qualifying facility located in  Tuscola, 
Ilinois. 
'rovides assets to service General Motors' 
tssembly plant located in Delta Township, 
Michigan, including the design, construction, 
iwnership, operations and maintenance of 
;uch assets. 
Zonstructs, owns, operates and maintains 
mergy-related facilities for a General Motors 
netal stamping facility located in Delta 
rownship, - Michigan. 
Zentralized service company and provides 
services to all Duke entities. 
%gaged in the production, transmission, 
iistribution and sale of electricity in the 
:entral and western portions of North 

dolds assets of divested or other non- 
megulated power plants. 
%gaged in the business of marketing energy 
:ominodities at wholesale. 
3wns and sells power from a natural gas- 
ired combined cycle generating facility 

3wns and sells power fiom a natural gas- 
'ired electric generation plant located in  
,awrence County, Ohio. 
%gaged in the production, transmission, 
iistribution and sale of electricity in North 
Dentral, Central and Southern Indiana. 
%gaged in the transmission, distribution and 
;ale of electricity and the sale and 
ransportation of natural gas in  northern 
(entucky. 
3wns and sells power from a natural gas- 
Fired, simple cycle electric generation plant 
n Lee Countv. Illinois. 

2arolina and South Carolina. - 

ocated near Masontown, Pennsylvania. I_ 

- 

- 
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Ownership 
Percentage by 
Duke Energy 

loo% 
cog. -- ----_ 

100% 

loo% 

loo% 

- 
100% 

YO% 

100% 

50% 

100% 

100% 

19% 

Name of Energy 
Subsidiary or Affiliate 

Primary Business 

Wholesale power marketer that'also markets- 
natural gas and other energy-related products 
in the IJnited States. 
Inactive company. Formerly provided 
financial, risk management and asset 
management services to producers, 
transporters and users of global energy 
commodities and derivative products such as 
crude oil, refined products, liquefied 
petroleum gas, residual fuels, coal, and 

Operates and maintains an energy facility 
owned by a subsidiary of KGen, LLC. 
Engaged in the production, distribution, 
transmission, and sale of electricity in the 
MISO and PJM regions and the sale and 
transportation of natural gas in southern 
Ohio. 
Sells electricity to retail customers in  Ohio. 

Owns 50% of Saltville Storage Company 
L,.L.C. which owns and operates an 
underground gas storage facility in  Virginia. 
Natural gas marketer. 

Engaged in wholesale power marketing and 
the marketing of natural gas and other 
energy-related products in  tlie United States. 
Owns and sells power from a natural gas- 
fired electric generation plant located in 

Owns and sells power from a natural gas- 
fired electric generation plant located in 
Beverly, Ohio. Has been granted exempt 
wholesale generator status from tlie 
Commission. 
Leases, sells or finances energy-related 
ea u iomen t . 

fertilizer. - 

Vermillion County, Indiana. - 

hke Energy Marketing 
Lmerica, LLC 

hike Energy Merchants, 
,LC 

)uke Energy Murray 
Iperating, LLC 
)uke Energy Ohio, Inc." 

luke Energy Retail Sales, 
,LC* 
)uke Energy Saltville Gas 
itorage, L,LC 

Iuke Energy Storage 
:oinpany, LLC 
Iuke Energy Trading and 
Aarketing, L.L.C . * 

)uke Energy Verinillion 11, 
.LC* 

luke Energy Washington I1 
.LC* 

hergy Equipment L,easing 
.LC 
hvironmental Wood 

- 

;upply, LLC 
3PM Gas Gathering L.L.C. 

{appy Jack Windpower, 
,LC* 

50% Handles all fuel and fuel procurement-relatec 
costs for St. Paul Cogeneration LLC. 

50% Owns and operates natural gas gathering 

Owns and sells power from a wind 
generation facility located in Cheyenne, 
Wyoming . - 
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Name of Energy 
Subsidiary or Affiliate 

Lit Carson Windpower, 
,LC* 

LO Transmission Company 

4artins Creek Solar NC, 
.LC 
4iami Power Corporation 

4urphy Farm Power, LLC 

Jorth Allegheny Wind, 
,LC* 

Jotrees Windpower, LP 

- 
JuStart Energy 
Ievelopment, L,LC 

)cotill0 Windpower, LIP 

)hi0 Valley Electric 
:orPoration* 

)wings Mills Energy 
lquipment Leasing LLC 
'ioneer Transmission, L L C  

Ownership 
Percentage by 
Duke Energy 

loo% 
Corp. - 

100% 

loo% 

100% 
- 
100% 

loo% 

loo% 

16.67% 

100% 

3% 

5 0% 

Primary Business 

---- 1-..--.-"_.-~ 

>wns and sells power from a wind 
;eneration facility located in Kit Carson 
:ounty, Colorado. 
Zngaged in the transportation of natural gas 
n interstate commerce between Kentucky 
ind Ohio. 
lwns and sells power from a solar 
reneration facilitv located in North Carolina 
lwns an electric transmission line in 
Centucky and Indiana. 
lwns and is developing and constriicting a 
iolar photovalic electric generation facility ii 
hlberson, North Carolina. 
lwns and sells power from a wind 
teneration facility located in Blair and 
Zambria Counties, Pennsylvania. 
lwns and sells power from a wind 
teneration facility located in Ector and 
Winkler Counties, Texas. Has been granted 
:xempt wholesale generator status by the 
Zommission. 
gas been awarded a contract from the 
3epartment of Energy to implement a plan tc 
)btain Nuclear Regulatory Commission 
ipproval and issuance of a construction and 
)perating license for an advanced nuclear 
lower plant. In furtherance of its plan, 
\lustart will implement specific tasks 
iupportive of deploying at least one advance 
iuclear reactor design. These tasks will 
nclude a full range of engineering and 
echnical tasks, analyses, and licensing 
ictivities. 
lwns and sells power from a wind 
generation facility located in Howard 
Zounty, Texas. Has been granted exempt 
vholesale generator status by the 
7ommission. 
lwns and sells power from an electric 
generating facility named Clifty Creek 
ocated in Indiana. 
,eases energy equipment. 

'ormed to build, own, and operate 240 mile: 
)f high-voltage transmission lines and relate 
acilities in Indiana. 

4 
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Ownership 
Percentage by 
Duke Energy 
Corp. 
00% 

.-.- -._ 

00% 

13.1 126% 

00% 

00% 

00% 

10.8% 

loo% 

loo% 

100% 

5 0% 

10.8% 

19% 

5 1 YO 

Name of Energy 
Subsidiary or Affiliate 

" -. 
REAjo 1 LLC 

Primary Business 

-.. -- __ 
Owns, is developing and will operate a 
solar photovoltaic electric generation 
facility currently in construction in Pima 
County, Arizona. 
Developing a solar photovoltaic electric 
generation project to be located on property 
owned by the Orlando IJtilities Commission 
in Orlando, FL. 
Owns and sells power froin a biomass facilit 
in Vermont. 
Owns certain solar photovoltaic rooftop 
generating facilities serving the Bellefonte 
school district Pennsylvania. 
Owns certain solar photovoltaic rooftop 
generating facilities serving the Bald Eagle 
school district in  Pennsylvania. 
Developed and operates a wind-powered 
electric generation facility in Brown County, 
Wisconsin. Has been granted qualifying 
facility status from the Commission. 
Constructs, owns, operates and maintains 
energy-related facilities located at a General 
Motors vehicle assembly plant in Shreveport 
Louisiana. 
Owns and sells power from a wind 
generation facility located in Laramie 
County, Wyoming. 
Owns and sells power from a solar 
generation facility located in North Carolina 
Has been granted qualifying facility status 
from the Commission. 
Owns and sells power from a solar 
generation facility located in North Carolina 
Has been granted qualifying facility status 
from the Commission. 
Owns, operates and maintains an exempt 
wholesale generator in downtown St. Paul, 
Minnesota. 
Develops, constructs and operates certain 
energy facilities located at a General Motors 
faci I i ty in  Lansing, Michigan . 
Operates and maintains a qualifying facility 
located in Ashtabula, Ohio and provides 
other energy-related products and services. 
Provides management services for 
SUEZ/VWNA/DEGS of Lansing. LLC. 

-- 

-- 

RP-Orlando, LLC t-- 
IRyegate Associates 

SEC Bellefonte SD Solar 
One, LLC 

SEC BESD Solar One, LLC 

Shirley Wind, LL,C 

Shreveport Red River 
Utilities, LLC 

Silver Sage Windpower, 
LLC" 

Solar Star North Carolina 1, 
LLC 

Solar Star North Carolina I1 
LLC 

St. Paul Cogeneration, LLC 

SUEZIV WNAIDEGS of 
Lansing, LLC 

SUEZ-DEGS of Ashtabula, 
LLC 

-___. 

~ G S  of Lansing, 

5 
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Ownership 
Percentage by 
Duke Energy 
Corp. 
19% 

19% 

19% 

_.".. 

- 

-- 
49% 

13.59% 

1 3.1 4% 

13.18% 

Name of Energy 
Subsidiary or Affiliate 

Primary Business 

.- I_--- 

L,eases energy equipment. 

Provides energy-related services to Kodak 
Park in Rochester, New York. 
Provides energy-related services to the 
Lafarge gypsum manufacturing plant in 
Silver Grove, Kentucky. These services 
include the design, installation and operation 
of a combined heat and power system. 
Owns, operates and maintains a qualifying 
facility in  Tuscola, Illinois and provides othe 
energy-related products and services. 
Owns and sells power from a wind 
generation facility located in Nolan County, 
Texas. 
Owns and sells power from a wind 
generatioil facility located in Nolan County, 
Texas. 

and sells power from a wind 

SUEZ-DEGS of Rochester, 
ILLC 

Sweetwater Wind 5 LLC 

Taylorsville Solar, LLC 

Three Buttes Windpower, 
LLC" 

SUEZ-DEGS of Silver 
Grove, LLC 

100% 

SUEZ-DEGS of Tuscola, 
LLC 

Owns and sells power from a wind 
generation facility located in Converse 
Countv. Wvoming. 

Sweetwater Wind I LLC 

100% 

100% 

jSweetwater Wind 2 LLC 

Owns and sells power from a wind 
generation facility located in Wyoming. 
Owns and sells power from a solar 
generation facility located in  Texas. Has 
been granted exempt wholesale generator 
status from the Commission. 

Sweetwater Wind 3 LLC I- 
Sweetwater Wind 4 LLC 

~ 

op of the World Wind 

18.71 7% wns and sells power from a wind 
facility located in Nolan County, 

18.71 7% Owns and sells power from a wind 
generation facility located in Nolan County, jl exas. 

100% Owns and sells power froin a solar 
generation facility located in North Carolina. 
Has been granted qualifying facility status 
from the Commission. 

* This entity has been granted market-based rate authority from the Commission. 

6 
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Assistant Secretarv 
Adams, Susie C. Vice President 
Beach. Richard G. Assistant Secretarv 

Exhibit E 

Common OfficersAlirectors of Duke Energy Ohio, Inc. and Duke Energy Kentucky, Inc. 

Butler, Keith Gerard 
Caldwell. Mvron Lawing. 

I I Name of Offcer/Director I DEK Title/Position I D E 0  TitleFosition 

Senior Vice President 
Senior Vice President 

Senior Vice President 
Senior Vice President 

Campbell, Russell I(. Vice President Vice President 
Carrick, M. Allen Assistant Treasurer Assistant Treasurer 
Council, Donna T. Assistant Treasurer Assistant Treasurer 
Daji, Swati V. Chief Risk Officer Chief Risk Officer 
Irk May, Stephen Gerard Senior Vice President Senior Vice President 

Finnigan, Jolm J. Vice President Vice President 
Gainer, James B. Vice President Vice President 

Treasurer Treasurer 

IGhartey-Tagoe, Kodwo 
I 

Assistant Secretary Assistant Secretary 
Vice President Vice President 

(Good, L,ynn J. 
I 

Director Director 
Chief Financial Officer Chief Financial Officer 

Harrington, Sue Cochrari 
Haviland, Richard W. 

Assistant Secretary Assistant Secretary 
Senior Vice President Senior Vice President i"";'; Dhiaa M. 

anson. Julia S. 

Group Executive Group Executive 
Chief Generatioii Officer 
President President 

Chief Generation Officer 

I i ICorporate Secretary ICorporate Secretary I 
Lucas 111, Robert Theodore bssistant Secretary Assistant Secretary 
Maltz. David S. pice President Vice President 

Senior Vice President 
Chief Customer Officer 

IManes, Gianna M. 
I 
Manly, Marc E. Director Director 

Chief Legal Officer Chief Legal Officer - 
Group Executive Group Executive 

Mehring. James E. Vice President Vice President 
IMohler, David W Chief Technology Officer 

Senior Vice President 
Vice President Vice President 

Chief Technology Officer 
Senior Vice President 

pullinax, A. R. 
I 
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Ringel, Robert J. Assistant Corporate Secretary Assistant Corporate Secretary 
Roebel, John J. Senior Vice President Senior Vice President 
Rogers, James E. Director Director 

Chief Executive Officer Chief Executive Officer 

I 

Senior Vice President 
Chief Human Resources Officer Chief Human Resources Officer 
Senior Vice President 

Senior Vice President 

Senior Vice President 

2 

I 

Vice President ’Vice President 
Senior Vice President 
Controller Controller 

Senior Vice President 
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EXHIBIT I 

Contracts Related to the Proposed Transaction 
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ASSET TRANSFER AGREEMENT 

BY AND BETWEEN 

DUKE ENERGY OHIO, INC. 

AND 

DUKE ENERGY KENTUCKY, INC. 

Dated as of November 1,20 1 1 
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ASSET TRANSFER AGREEMENT 

This ASSET TRANSFER AGREEMENT (this “Agreement”), dated as of November 
1, 201 1, is by and between Duke Energy Ohio, Inc., an Ohio corporation (“Transferor”), and 
Duke Energy Kentucky, Inc., a Kentucky corporation (“Transferee”). Collectively, 
Transferee and Transferor may be referred to herein as the “Parties” and each, individually, 
as a “Party”. 

W I T N E S S E T H  

WHEREAS, by means of an Asset Transfer Agreement with respect to East Bend 
Station (as defined below) dated as of January 25, 2006 by and between Transferor, as 
transferor and Transferee, as transferee (the “East Bend Agreement”), Transferee acquired an 
undivided 69% interest, as tenant in common with the Dayton Power & Light Company, in 
Unit 2 of the East Bend Generating Station (“East Bend Station”), a coal-fired electric 
generating station with a nameplate rating of 648 megawatts located in Boone County, 
Kentucky near the Village of Rabbit Hash, such generating station being comprised of a 
boiler and steam turbine generator, together with certain other improvements, equipment, 
assets, properties (both tangible, including real property, and intangible), facilities and rights 
associated therewith or ancillary thereto; 

WHEREAS, by means of an Asset Transfer Agreement with respect to Miami Fort 6 
(as defined below) dated as of January 25,2006 by and between Transferor, as transferor and 
Transferee, as transferee (the “Miami Fort 6 Agreement”), Transferee acquired Unit 6 of the 
Miami Fort Generating Station (“Miami Fort 6”), a coal-fired electric generating station with 
a nameplate rating of 168 megawatts located in Hamilton County, Ohio near the Village of 
North Bend, such generating station being comprised of a boiler and steam turbine generator, 
together with certain other improvements, equipment, assets, properties (both tangible, 
including real property, and intangible), facilities and rights associated therewith or ancillary 
thereto; 

WHEREAS, by means of an Asset Transfer Agreement with respect to Woodsdale 
Station dated as of January 25, 2006 by and between Transferor, as transferor and Transferee, 
as transferee (the “Woodsdale Agreement”, and together with the East Bend Agreement and 
the Miami Fort 6 Agreement, the “Prior Transfer Agreements”), Transferee acquired the 
Woodsdale Electric Generating Station (“Woodsdale Station”), a dual-fuel, single cycle 
electric generating station with a nameplate rating of 490 megawatts located in Butler 
County, Ohio in the city of Trenton, such generating station being comprised of six dual-fuel 
gas turbines, together with certain other improvements, equipment, assets, properties (both 
tangible, including real property, and intangible), facilities and rights associated therewith or 
ancillary thereto; 

WHEREAS, Transferor did not transfer, and Transferee did not acquire, through the 
Prior Transfer Agreements, any right, title or interest in or to certain electrical transmission 
facilities (as distinguished from generation facilities) located at or forming part of any of East 
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Bend Station, Miami Fort 6 or Woodsdale Station (whether or not regarded as a 
“transmission” or “generation” asset for regulatory or accounting purposes), including any 
energized switchyard facilities and real property directly associated therewith, any substation 
facilities and support equipment, as well as any permits, contracts and warranties related 
thereto, including those certain assets and facilities specifically identified on Schedule 2.0 1 
(the “Transmission Assets”) including without limitation, any of Transferor’s right, title and 
interest in and to any generation step-up transformers or any other equipment or facilities 
connected or appurtenant to East Rend Station, Miami Fort 6 or Woodsdale Station classified 
as “Station Equipment” under Account No. 353 of the Federal Energy Regulatory 
Commission’s LJniform System of Accounts Prescribed for Public Utilities and Licensees 
Subject to Provisions of the Federal Power Act, 18 C.F.R. 5 101 (such “Station Equipment”, 
the “GSUs” and further described on Exhibit A hereto); 

WHEREAS, Transferor desires to transfer and assign to Transferee, and Transferee 
desires to acquire arid assume from Transferor, the Transmission Assets and certain 
associated liabilities, upon the terms and conditioris hereinafter set forth; 

WHEREAS, Transferor and Transferee intend that the transfer of the Transferred 
Assets (as defined below) contemplated herein qualifies under Section 35 1 of the Internal 
Revenue Code of 1986, as amended; and 

WHEREAS, Duke Energy Corporation, a Delaware corporation, owns indirectly all 
of the outstanding common stock of Transferor and Transferee. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants, 
agreements, representations and warranties hereinafter set forth, the Parties, intending to be 
legally bound, hereby agree as follows: 

ARTICLE I 

DEFINITIONS 

SECTION 1 .0 1. Definitions. (a) As used in this Agreement, the following 
terms have the following meanings: 

“Affiliate” means a Person that directly, or indirectly through one or more 
intermediaries, controls, or is controlled by, or is under common control with, the Person 
specified. The term “control” (including the terms “controlling,” “controlled by” and “under 
common control with”) means the possession, direct or indirect, of the power to direct or 
cause the direction of the management and policies of a Person, whether through the 
ownership of voting securities, by contract or otherwise. 

“Ancillary Agreements’’ means the Bill of Sale and Assignment and Assumption 
Agreement, [the Deed,] the Termination of Facilities Operation Agreement and any other 
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agreements or instruments entered into between the Parties with respect to the transactions 
contemplated by this Agreement. 

“Assumed Liabilities” has the meaning set forth in Section 2.03. 

‘‘Rill of Sale and Assignment and Assumption Agreement” means that certain Rill of 
Sale and Assignment and Assumption Agreement to be executed and delivered at Closing by 
Transferor to Transferee, in substantially the form attached hereto as Exhibit R. 

“Closing” has the meaning set forth in Section 3.04. 

“Closing Date” has the meaning set forth in Section 3.04. 

““CRD” has the meaning set forth in Section 7.1 1. 

“Direct Claim” has the meaning set forth in Section 6.03(c). 

“East Rend Station” has the meaning set forth in tlie Recitals. 

“Effective Time” has the meaning set forth in Section 3.04. 

“Encumbrance” means any security interest, pledge, mortgage, lien, charge, option to 
purchase, lease, claim, restriction, covenant, title defect, hypothecation, assignment, deposit 
arrangement or other encumbrance of any kind or any preference, priority or other security 
agreement or preferential arrangement of any kind or nature whatsoever (including any 
conditional sale or title retention agreement). 

“Excluded Assets” has the meaning set forth in Section 2.02. 

“Excluded Liabilities” has the meaning set forth in Section 2.04. 

“Facilities Operation Agreement” means that certain Facilities Operation Agreement, 
dated September 27, 2004 and effective January 1, 2006 by and between Transferor and 
Transferee, whose termination shall be in substantially the forin attached as Exhibit C. 

“GAAP” means TJnited States generally accepted accounting principles as in effect 
from time to time, applied on a consistent basis. 

“Good IJtility Practice” means any of the practices, methods and acts engaged in or 
approved by a significant portion of the electric utility industry during the relevant time 
period, or any of the practices, methods or acts which, in the exercise of reasonable judgment 
in light of the facts known at the time tlie decision was made, could have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety and expedition. 
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“Governmental Authority” means any: (a) nation, state, county, city, town, village, 
district, or other jurisdiction of any nature; (b) federal, state, local, municipal, foreign, or 
other government; (c) governmental or quasi-governmental authority of any nature (including 
any governmental agency, branch, department, official, or entity and any court or other 
tribunal); (d) multi-national organization or body; or (e) body exercising, or entitled to 
exercise, any administrative, executive, .judicial, legislative, police, regulatory, or taxing 
authority or power of any nature. 

“GSU” has the meaning set forth in the recitals hereto. 

“Indemnifiable Loss” has the meaiiiiig set forth in Section 6.02(a). 

“Indemnifying Party” has the meaning set forth in Section 6.02(d). 

“‘Indemnitee” has the meaning set forth in Section 6.02(c). 

“‘Kiiowledge” meaiis the actual knowledge of the corporate officer or officers of the 
specified Person charged with responsibility for the particular function as of the date of this 
Agreement, or, with respect to any certificate delivered pursuant to this Agreement, the date 
of delivery of the certificate, after reasonable inquiry by each such officer of selected 
employees of the specified Person whoin such officer believes, in good faith, to be the 
persons generally responsible for the subject matters to which the knowledge is pertinent. 

“L,aws” means all laws, statutes, rules, regulations, ordinances and other 
pronouncements having the effect of law of the United States, any foreign country and any 
domestic or foreign state, county, city or other political subdivision or of any Goverimental 
Authority. 

“Liability” means any liability or obligation, whether luiowii or unknown, whether 
asserted or unasserted, whether absolute or contingent, whether accrued or unaccrued, 
whether liquidated or unliquidated, whether incurred or consequential, and whether due or to 
become due. 

“Material Adverse Effect” means (i) any event, circumstance or condition materially 
impairing the ability of Transferor to perform its obligatioiis under this Agreement or any 
Ancillary Agreement, or (ii) any change in or effect on Transferor or the Transferred Assets 
that is materially adverse to the Transferred Assets, other than (a) any change resulting from 
changes in the international, national, regional or local wholesale or retail markets for 
electricity, (b) any change resulting from changes in the international, national, regional or 
local markets for fuel used at Woodsdale Station, (c) any change resulting from changes in 
the North American, national, regional or local electric transmission system, and (d) any 
change in Law generally applicable to similarly situated Persons. 

“Miami Fort 6” has the meaning set forth in the Recitals. 
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“Net Book Value” means an amount in dollars, as reflected in the corresponding line 
item or items of the balance sheet of Transferor as of the applicable date, equal to total fixed 
assets net of accumulated depreciation. 

“Organizational Documents’’ means (a) the articles or certificate of incorporation and 
the bylaws of a corporation; (b) the limited liability company or operating agreement and 
certificate of formation of a limited liability company; (c) the partnership agreement and any 
statement of partnership of a general partnership; (d) the limited partnership agreement and 
the certificate of limited partnership of a limited partnership; (e) any charter or similar 
document adopted or filed in connection with the creation, formation, or organization of a 
Person; and (0 any amendment to any of the foregoing. 

“Parent” has the meaning set forth in the first paragraph of this Agreement. 

“Party” has the meaning set forth in the first paragraph of this Agreement. 

“Permits” has the meaning set forth in Section 4.01 (m). 

“Permitted Encumbrances’’ means (i) the respective rights and obligations of the 
Parties under this Agreement and the Ancillary Agreements; (ii) all matters that would be 
disclosed in a current title commitment or title policy or survey for the Real Property; (iii) 
Encumbrances for Taxes not yet due or which are being contested in good faith by 
appropriate proceedings and that would not, individually or in the aggregate, reasonably be 
expected to have a Material Adverse Effect; (iv) carriers’, warehousemen’s, materialmen’s, 
mechanics’, repairman’s or other like Encumbrances arising in the ordinary course of 
business that would not, individually or in the aggregate, reasonably be expected to have a 
Material Adverse Effect; (v) zoning, planning, conservation restriction and other land use and 
environmental regulations by Governmental Authorities; (vi) Encumbrances resulting from 
legal proceedings being contested in good faith by appropriate proceedings that would not, 
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect; 
and (vii) other Encumbrances that would not, individually or in the aggregate, reasonably be 
expected to have a Material Adverse Effect. 

“Person” means any individual, corporation (including any non-profit corporation), 
general or limited partnership, limited liability company, joint venture, estate, trust, 
association, organization, labor union, or other entity or Governmental Authority. 

“Prime Rate” means as of any date, the prime rate as published in The Wall Street 
Journal on such date or, if not published on such date, on the most recent date of publication. 

“Representatives” means, with respect to a Party, such respective directors (or parties 
performing similar functions), officers, employees, representatives, agents and advisors 
(including accountants, legal counsel, environmental consultants and financial advisors). 



V Y U l ‘ . . , .  _”__ 
Attachment 2 
Page 42 of 88 

“Scrap Value” is the current market price of copper multiplied by the salvageable 
amount of copper from the East Bend GSTJ (less dismantling and transportation costs 
required to salvage the copper from the GSU). 

“Station Equipment” has the meaning set forth in the Recitals. 

“Tax” means any tax, charge, fee, levy, penalty or other assessment imposed by any 
federal, state, local or foreign taxing authority, including, but not limited to, any income, 
gross receipts, excise, property, sales, transfer, use, franchise, payroll, withholding, social 
security or other tax, including any interest, penalty or addition attributable thereto. 

“Third Party Claim” has the meaning set forth in Section 6.03(a). 

“Transferee” has the meaning set in the first paragraph of this Agreement. 

“Transferee Indemnitee” has the meaning set forth in Section 6.02(b). 

“Transferee’s Required Consents” means Transferee’s Required Goverimental 
Consents and Transferee’s Required Third-party Consents. 

“Transferee’s Required Governmental Consents’’ means the consents, approvals, 
filings and/or notices of, with, from or to Governmental Authorities listed in Section I of 
Schedule 4.02(c)(ii). 

“Transferee’s Required Third-party Consents” means the consents, approvals, filings 
and/or notices of, with, froin or to Third Parties (other than Governmental Authorities) listed 
in Section I1 of Schedule 4.02(c)(ii). 

“Transferred Assets” has the meaning set foi-th in Section 2.01 

“Transferor” has the meaning set forth in the first paragraph of this Agreement. 

“Transferor Indemnitee” has the meaning set forth in Section 6.02(a). 

“Transferor’s Real Property” has the meaning set forth in Section 5.05. 

“Transferor’s Required Consents” means Transferor’s Required Governmental 
Consents and Transferor’s Required Third-party Consents. 

“Transferor’s Required Governmental Consents” means the consents, approvals, 
filings and/or notices of, with, from or to Governmental Authorities listed in Section I of 
Schedule 4.01 (c)(ii). 

“Transferor’s Required Third-party Consents” means the consents, approvals, filings 
and/or notices of, with, from or to Third Parties (other than Governmental Authorities) listed 
in Section I1 of Schedule 4.Ol(c)(ii). 
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“Transmission Assets” has the meaning set forth in the recitals hereto. 

“Woodsdale Station” has the meaning set forth in the Recitals. 

(b) Interpretation. In this Agreement, unless otherwise specified or where the 
context otherwise requires: 

(i) a reference, without more, to a recital is to the relevant recital to this 
Agreement, to an Article or Section is to the relevant Article or Section of this Agreement, 
and to a Schedule or Exhibit is to the relevant Schedule or Exhibit to this Agreement; 

(ii) words importing any gender shall include other genders; 

(iii) words importing the singular only shall include the plural and vice 
versa; 

(iv) the words “include,” “includes” or “including” shall be deemed to be 
followed by the words “without limitation;” 

(v) reference to any agreement, docurnent or instrument means such 
agreement, document or instrument as amended or modified arid in effect from time to time 
in accordance with the terms thereof; 

(vi) reference to any applicable Law means, if applicable, such Law as 
amended, modified, codified, replaced or reenacted, in whole or in part, and in effect from 
time to time, including rules and regulations promulgated thereunder, 

(vii) “or” is used in the inclusive sense of “and/or”; 

(viii) references to documeiits, instruments or agreements shall be deemed to 
refer as well to all addenda, exhibits, schedules or amendments thereto; 

(ix) the words “hereof,” “herein” arid “herewith” and words of similar 
import shall, unless otherwise stated, be construed to refer to this Agreement as a whole and 
not to any particular provision of this Agreement; and 

(x) references to any party liereto or any other agreement or document 
shall include such party’s successors and permitted assigns, but, if applicable, only if such 
successors and assigns are not prohibited by this Agreement. 

ARTICLE I1 

TRANSFER OF ASSETS 
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Section 2.01. Transfer of Assets. Upon tlie terms and conditions set forth in this 
Agreement, at the Closing but effective as of the Effective Time, Transferor shall transfer, 
convey, assign and deliver to Transferee, and Transferee shall acquire and assume from 
Transferor, free and clear of all Encumbrances, other than Permitted Encumbrances, all of 
Transferor’s right, title and interest in, to and under Transmission Assets, which are 
described on Schedule 2.01 hereto, each as of the Effective Time, including all of 
Transferor’s right, title and interest in, to and under all books, expired purchase orders, 
operating records, operating, safety and maintenance manuals, engineering design plans, 
blueprints and as-built plans, specifications, procedures, studies, reports, equipment repair, 
safety, maintenance or service records, and similar items (subject to the right of Transferor to 
retain copies of same for its use), other than such items that are proprietary to third parties, 
related to the Transmission Assets and accounting records related thereto (to the extent that 
any of the foregoing is contained in an electronic format, Transferor shall reasonably 
cooperate with Transferee to transfer such items to Transferee in a format that is reasonably 
acceptable to Transferee). 

Notwithstanding the foregoing, the transfer of the Transferred Assets pursuant to this 
Agreement shall not include the assumption of any Liability related to the Transferred Assets 
unless Transferee expressly assumes that Liability pursuant to Section 2.03. 

Section 2.02. Excluded Assets. Notwithstanding anything to the contrary 
contained in Section 2.01 or elsewhere in this Agreement, nothing in this Agreement shall 
constitute or be construed as conferring on Transferee, and Transferee is not acquiring, any 
right, title or interest in and to any properties, assets, business, operation, or division of 
Transferor or any of its Affiliates (other than Transferee) not expressly set forth in Section 
2.01 (collectively, the “Excluded Assets”). 

Section 2.03. Assumed Liabilities. On tlie Closing Date, Transferee shall execute 
and deliver the Assumption Agreement, pursuant to which, among other things, Transferee 
shall assume and agree to perform and discharge, without recourse to Transferor the 
following Liabilities of Transferor, solely to the extent such Liabilities accrue or arise from 
and after the Effective Time and would otherwise constitute Liabilities (in whole or in part) 
of Transferor, other than Excluded Liabilities (as defined below), in accordance with the 
respective terms and subject to the respective conditions thereof (collectively, the “Assumed 
Liabilities”): 

(a) all liabilities or obligations to third parties for personal injury or tort, 
or similar causes of action arising solely out of the ownership, lease, maintenance or 
operation of the Transferred Assets (collectively, “Tort Liabilities”), but in each case solely 
to the extent accruing or arising from and after the Effective Time; and 

(b) any Tax that may be imposed by any federal, state or local government 
on the ownership, sale, operation or use of the Transferred Assets on or after the Effective 
Time, except for any income Taxes attributable to income received by Transferor. 
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Section 2.04. Excluded Liabilities. Except for the Assumed Liabilities, Transferee 
shall not assume by virtue of this Agreement, the Bill of Sale and Assignment and 
Assumption Agreement or any other Ancillary Agreement, or the transactions Contemplated 
hereby or thereby, or otherwise, and shall have no liability for, any Liabilities of Transferor 
(the “Excluded Liabilities”). 

ARTICLE I11 

ASSET TRANSFER; CLOSING 

Section 3.01. Asset Transfer. Transferor shall transfer such Transferred 
Assets as relate to Miami Fort 6 and Woodsdale Station to Transferee at [depreciated] Net 
Book Value as of the Effective Time, which is $-7,828,001, as of September 30, 201 1 and 
shall transfer such Transfer such Transferred Assets as relate to East Bend Station at Scrap 
Value, which is equal to $ 270,000 (collectively, the “Transfer Consideration”). 

Section 3.02. [reserved] 

Section 3.03. Proration. (a) Transferee and Transferor agree that personal 
property, real estate, occupancy and any other Taxes, assessments and other charges, if any, 
on or with respect to the business and operation of the Transferred Assets shall be prorated as 
of the Effective Time, with Transferor liable to the extent such items relate to any time 
period through the Effective Time, and Transferee liable to the extent such items relate to 
periods subsequent to the Effective Time. 

(b) In connection with such proration, in the event that actual figures are not 
available at the Closing Date, the proration shall be based upon the actual amount of such 
Taxes or fees for the preceding year (or appropriate period) for which actual Taxes or fees 
are available and such Taxes or fees shall be reprorated upon request of either the Transferor 
or the Transferee made within 60 days of the date that the actual amounts become available. 
Transferor and Transferee agree to furnish each other with such documents and other records 
as may be reasonably requested in order to confirm all adjustment and proration calculations 
made pursuant to this Section 3.03. 

Section 3.04. Closing. The transfer, assignment, conveyance and delivery of 
the Transferred Assets, and the consummation of the other transactions contemplated by this 
Agreement shall take place at a closing (the “Closing”), to be held at the offices of Duke 
Energy Ohio, Inc., 139 East Fourth Street, Cincinnati Ohio 45201 at 1O:OO a.m. eastern 
standard time (or another mutually acceptable time and location), on the date of execution 
and delivery of this Agreement by each of the Parties (or on such other date as may be 
mutually agreed upon by the Parties) (the “Closing Date”). The Closing shall be effective for 
all purposes as of 1 1, 201 1 (the “Effective Time”). 
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Section 3.05. Closing Deliveries. (a) At the Closing, Transferor will 
deliver, or cause to be delivered, to Transferee: 

(i) reserved 

(ii) the Rill of Sale and Assignment and Assumption Agreement, duly 
executed by Transferor; 

(iii) 

(iv) 

the Termination of Facilities Operation Agreement, duly executed by 

copies of all Transferor's Required Consents obtained by Transferor; 
Transferor; 

(v) such other docunients as are contemplated by this Agreement or as the 
Transferee may reasonably request to carry out the purposes of this Agreement. 

(b) At the Closing, Transferee will provide the Transfer Consideration as well as 
the Additional Transfer Consideration. In addition, Transferee will deliver, or cause to be 
delivered, to Transferor: 

(i) the Bill of Sale and Assignment and Assumption Agreement, duly 
executed by Transferee; 

(ii) the Termination of Facilities Operation Agreement, duly executed by 
Transferee; 

(iii) copies of all Transferee's Required Consents obtained by Transferee; 
and 

(iv) such other documents as are contemplated by this Agreement or as the 
Transferor may reasonably request to carry out the purposes of this Agreement. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES 

Section 4.0 1. Representations and Warranties of Transferor. Transferor represents 
and warrants to Transferee, except as otherwise set forth in Transferor's most recent report 
filed with the Securities and Exchange Commission on Forin 10K and any other current or 
periodic reports filed thereafter and prior to the date hereof, as follows: 
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(a) Organization and Good Standing; Qualification. Transferor is a 
corporation duly formed, validly existing and in good standing under the laws of the State of 
Ohio. Transferor has all requisite power and authority to own, lease or operate the 
Transferred Assets and to carry on its business as it is now being conducted. Transferor is 
duly qualified or licensed to do business as a foreign corporation and is in good standing as a 
foreign corporation in each jurisdiction in which the character or location of the properties 
owned or used by it or the nature of the business conducted by it makes such qualification or 
license necessary, except for jurisdictions in which the failure to be so qualified, licensed or 
in good standing would not, individually or in the aggregate, reasonably be expected to have 
a Material Adverse Effect. 

(b) Authority and Enforceability. Transferor has full corporate power and 
authority to execute and deliver, and carry out its obligations under, this Agreement and each 
Ancillary Agreement to which it is a party and to consummate the transactions contemplated 
hereby and thereby. The execution, delivery and performance by Transferor of this 
Agreement and each Ancillary Agreement to which it is a party, and the consummation of the 
transactions Contemplated hereby and thereby, have been duly and validly authorized by all 
necessary corporate action on the part of Transferor. Assuming the due authorization, 
execution and delivery of this Agreement and each Ancillary Agreement to which it is a 
party by Transferee, and subject to the receipt of Transferor’s Required Consents, each of 
this Agreement and each such Ancillary Agreement constitutes a legal, valid and binding 
obligation of Transferor, enforceable against it in accordance with its terms, except as such 
enforceability may be limited by applicable bankruptcy, insolvency and other similar laws 
affecting the rights and remedies of creditors generally and by general principles of equity. 

(c) No Violation; Coiiserits and Approvals. (i) Subject to obtaining 
Transferor’s Required Consents, neither the execution, delivery and performance by 
Transferor of this Agreement and each Ancillary Agreement to which it is a party, nor the 
consummation by Transferor of the transactions contemplated hereby and thereby, will (A) 
conflict with or result in any breach of any provision of the Organizational Documents of 
Transferor; (B) result in a default (or give rise to any right of termination, cancellation or 
acceleration), or require a consent, under any of the terms, conditions or provisions of any 
note, bond, mortgage, indenture, material agreement or other instrument or obligation to 
which Transferor is a party or by which it or any of the Transferred Assets may be bound, 
except for any such defaults or consents (or rights of termination, cancellation or 
acceleration) as to which requisite waivers or consents have been obtained or which would 
not, individually or in the aggregate, reasonably be expected to have a Material Adverse 
Effect; or (C) constitute a violation of any law, regulation, order, judgment or decree 
applicable to Transferor, except for any such violations as would not, individually or in the 
aggregate, reasonably be expected to have a Material Adverse Effect. 

(ii) Except as set forth in Section I of Schedule 4.Ol(c)(ii) (listing each of 
Transferor’s Required Governmental Consents) or Section I1 thereof (listing each of 
Transferor’s Required Third-party Consents), no consent or approval of, filing with, or notice 
to, any Governmental Authority or other Person is necessary for the execution, delivery and 
performance of this Agreement by Transferor or of any Ancillary Agreement to which 
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Transferor is a party, or the consummation by Transferor of the transactions contemplated 
hereby and thereby, other than such consents, approvals, filings or notices which, if not 
obtained or made, would not, individually or in the aggregate, reasonably be expected to 
have a Material Adverse Effect. 

(d) Insurance. All material policies of fire, liability, workers' compensation 
and other forms of insurance owned or held by, or on behalf of, Transferor and insuring the 
Transferred Assets are in full force and effect, all premiums with respect thereto covering all 
periods up to and including the date hereof have been paid (other than retroactive premiums 
which may be payable with respect to comprehensive general liability and workers' 
compensation insurance policies), and no notice of cancellation or termination has been 
received with respect to any such policy which was not replaced on substantially similar 
terms prior to the date of such cancellation. 

(e) [reserved]. 

(f) [reserved] 

(g) Improvements. Neither Transferor nor any Affiliate thereof has 
received any written notices from any Governmental Authority stating or alleging that any 
Improvements constituting part of the Transferred Assets have not been constructed in 
compliance with applicable Laws. 

(h) Title; Condition of Assets. (i) Subject to Permitted Encumbrances, 
Transferor is the holder of record title to the Real Property and has good and valid title to the 
other Transferred Assets that it purports to own, free and clear of all Encumbrances. 

(ii) The Transferred Assets, except for the East Bend GSU, taken as a whole, (A) 
are in good operating and usable condition and repair, free from any defects (except for 
ordinary wear and tear, in light of their respective ages and historical usages, and except for 
such defects as do not materially interfere with the use thereof in the conduct of the normal 
operation and maintenance of the Transferred Assets taken as a whole) and (B) have been 
maintained consistent with Good Utility Practice. The East Bend GSU is at the end of its 
useful life. 

(i) Condemnation. There are no pending or, to the Knowledge of 
Transferor, threatened proceedings or goverimental actions to condemn or take by power of 
eminent domain all or any part of the Transferred Assets. 

(j) [reserved] 

(k) L,egal Proceedings. There are no actions or proceedings pending or, to the 
Knowledge of Transferor, threatened against Transferor before any court, arbitrator or 
Governmental Authority, which, individually or in the aggregate, would reasonably be 
expected to have a Material Adverse Effect. Transferor is not subject to any outstanding 
,judgments, rules, orders, writs, injunctions or decrees of any court, arbitrator or 
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Governrriental Authority that, individually or in the aggregate, would reasonably be expected 
to have a Material Adverse Effect. 

(1) Permits. (i) Transferor has all permits, licenses, franchises and 
other governmental autliorizations, consents and approvals (other than Environmental 
Permits, which are addressed in Section 4.0 1 (i)) (collectively, “Permits”) necessary to own 
and operate the Transferred Assets, except where any failures to have such Permits would 
not, individually or in the aggregate, reasonably be expected to have a Material Adverse 
Effect. 

(m) Taxes. To the best of Transferor’s knowledge and belief, Transferor 
has filed all Tax Returns that are required to be filed by it with respect to any Tax relating to 
the Transferred Assets, and Transferor has paid all Taxes that have become due as indicated 
thereon, except where such Tax is being contested in good faith by appropriate proceedings, 
or where any failures to so file or pay would not, individually or in the aggregate, reasonably 
be expected to have a Material Adverse Effect. There are no Encumbrances for Taxes on the 
Transferred Assets that are not Permitted Encumbrances. 

(n) [reserved] 

(0)  Compliance with Laws. Transferor is in compliance with all applicable 
Laws with respect to the ownership or operation of the Transferred Assets, except where any 
such failures to be in compliance would not, individually or in the aggregate, reasonably be 
expected to have a Material Adverse Effect. 

(p) Limitation of Representations and Warranties. EXCEPT FOR THE 
REPRESENTATIONS AND WARRANTIES SET FORTH IN THIS AGREEMENT AND 
IN ANY ANCILLARY AGREEMENT, TRANSFEROR IS NOT MAKING, AND 
HEREBY DISCLAIMS, ANY OTHER REPRESENTATIONS AND WARRANTIES, 
WRITTEN OR ORAL, STATUTORY, EXPRESS OR IMPLIED, CONCERNING 
TRANSFEROR OR THE TRANSFERRED ASSETS OR ANY PART THEREOF. 

Section 4.02. Representations and Warranties of Transferee. Transferee represents 
and warrants to Transferor as follows: 

(a) Organization and Good Standing. Transferee is a corporation duly formed, 
validly existing and in good standing under the laws of the State of Kentucky and has all 
requisite power and authority to own, lease or operate its properties and to carry on its 
business as it is now being conducted. 

(b) Authority and Enforceability. Transferee has full corporate power and 
authority to execute and deliver and carry out its obligations under this Agreement and each 
Aricillary Agreement to which it is a party, and to colisummate the transactions contemplated 
hereby and thereby. The execution, delivery and performance by Transferee of this 
Agreement and each such Ancillary Agreement, and the consurriinatioii of the transactions 
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contemplated hereby and thereby, have been duly and validly authorized by all necessary 
corporate action by Transferee. Assuming the due authorization, execution and delivery of 
this Agreement and each such Ancillary Agreement by the other party or parties thereto, and 
subject to the receipt of Transferee's Required Consents, each of this Agreement and each 
such Ancillary Agreement constitutes a legal, valid and binding obligation of Transferee, 
enforceable against Transferee in accordance with its terms, except as such enforceability 
may be limited by applicable bankruptcy, insolvency and other similar laws affecting the 
rights and remedies of creditors generally and by general principles of equity. 

(c) No Violation; Consents and Approvals. (i) Subject to obtaining 
Transferee's Required Consents, neither the execution, delivery and performance by 
Transferee of this Agreement and each Ancillary Agreement to which Transferee is a party, 
nor the consummation by Transferee of the transactions contemplated hereby and thereby, 
will (A) conflict with or result in any breach of any provision of the Organizational 
Documents of Transferee; (B) result in a default (or give rise to any right of termination, 
cancellation or acceleration), or require a consent, under any of the terms, conditions or 
provisions of any note, bond, mortgage, indenture, material agreement or other instruinerit or 
obligation to which Transferee is a party or by which any of their respective material 
properties or assets may be bound, except for any such defaults or consents (or rights of 
termination, cancellation or acceleration) as to which requisite waivers or consents have been 
obtained or which would not, individually or in the aggregate, reasonably be expected to 
have a material adverse effect on the ability of Transferee to perform its obligations under 
this Agreement and the Ancillary Agreements; or (C) constitute a violation of any law, 
regulation, order, judgment or decree applicable to Transferee, except for any such violations 
as would not, individually or in the aggregate, reasonably be expected to have a material 
adverse effect on the ability of Transferee to perform its obligations under this Agreement 
and the AncilIary Agreements. 

(ii) Except as set forth in Section I of Schedule 4.02(c)(ii) (listing each of 
Transferee's Required Governmental Consents) or Section I1 thereof (listing each of 
Transferee's Required Third-party Consents), no consent or approval of, filing with, or 
notice to, any Governmental Authority or other Person is necessary for the executioii and 
delivery of this Agreement or any Ancillary Agreement by Transferee, or the consummation 
by Transferee or Company of the transactions contemplated liereby and thereby, except for 
any such consents, approvals, filings or notices which, if not obtained or made, would not, 
individually or in the aggregate, reasonably be expected to have a material adverse effect on 
the ability of Transferee to perform its obligations under this Agreement and the Ancillary 
Agreements. 

(d) Legal Proceedings. There are no actions or proceedings pending or, to the 
Knowledge of Transferee, threatened against Transferee before any court, arbitrator or 
Governmental Authority, which, individually or in the aggregate, would reasonably be 
expected to have a material adverse effect on the ability of Transferee to perform its 
obligations under this Agreement and the Ancillary Agreements. Transferee is not subject to 
any outstanding judgments, rules, orders, writs, injunctions or decrees of any court, arbitrator 
or Governmental Authority which, individually or in the aggregate, would reasonably be 
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expected to have a material adverse effect on the ability of Transferee to perform its 
obligations under this Agreement and the Ancillary Agreements. 

ARTICLE V 

COVENANTS 

Section 5.01. Books and Records. For a period of 7 years after the Closing Date 
(or such other date as the Parties may mutually determine), each Party and its 
Representatives shall have reasonable access to all books and records of the Transferred 
Assets, to the extent that such access may reasonably be required by such Party in connection 
with the Assumed Liabilities or the Excluded Liabilities, or other matters affected by the 
operation of the Transferred Assets. Such access shall be afforded by the Party in possession 
of any such books and records upon receipt of reasonable advance riotice and during normal 
business hours. The Party exercising this right of access shall be solely responsible for any 
costs or expenses incurred by it or the other Party with respect to such access pursuant to this 
Section 5.01. If the Party in possession of such books and records desires to dispose of any 
such books and records upon or prior to the expiration of such seven-year period, such Party 
shall, prior to such disposition, give the other Party a reasonable opportunity, at such other 
Party’s expense, to segregate and remove such books and records as such other Party may 
select. 

Section 5.02. Finder’s Fees. Transferor, on the one hand, and Transferee, on 
the other hand, represent and warrant to the other that no broker, finder or other Person is 
entitled to any brokerage fees, commissioiis or finder’s fees in connection with the 
transactions contemplated hereby by reason of any action taken by the Party making such 
representation. Transferor, on the one hand, and Transferee, on the other hand, will pay to 
the other or otherwise discharge, and will indemnify and hold the other harmless from and 
against, any and all claims or liabilities for all brokerage fees, commissions and finder’s fees 
incurred by reason of any action taken by the indemnifying party. 

Section 5.03. Tax Matters. All transfer, use, stamp, sales and similar Taxes 
incurred in connection with this Agreement and the transactions Contemplated hereby shall 
be the sole responsibility of Transferor and, to the extent paid by Transferee, Transferor shall 
promptly reimburse Transferee upon request. 

Section 5.04. Further Assurances. (a) Subject to the terms and conditions of 
this Agreement, each of Transferor, on the one hand, and Transferee, on the other hand, shall 
use commercially reasonable efforts to take, or cause to be taken, all actions, and to do, or 
cause to be done, all things necessary, proper or advisable under applicable Laws to 
consurnmate arid make effective the transfer of the Transferred Assets pursuant to this 
Agreement and the assumption of the Assumed Liabilities, including using commercially 
reasonable efforts with a view to obtaining all necessary consents, approvals and 
authorizations of, and making all required notices or filings with, third parties required to be 
obtained or made in order to consummate the transactions hereunder, including the transfer 
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of the Transferred Permits to Transferee. Neither Transferor, on the one hand, nor 
Transferee, on the other hand, shall, without prior written consent of the other, take or fail to 
take any action which might reasonably be expected to prevent or materially impede, 
interfere with or delay the transactions contemplated by this Agreement. 

(b) To the extent that Transferor's rights under any warranty or guaranty 
described in Section 2.01(a) may not be assigned without the consent of another Person, 
which consent has not been obtained by the Closing Date, this Agreement shall not constitute 
an agreement to assigii the same, if an attempted assignment would constitute a breach 
thereof or be unlawful. The Parties agree that if any consent to an assignment of any such 
warranty or guaranty has not been obtained or if any attempted assignment would be 
ineffective or would impair Transferee's rights and obligations under the warranty or 
guaranty in question, so that Transferee would not in effect acquire the benefit of all such 
rights and obligations, Transferor shall use commercially reasonable efforts to the extent 
permitted by law and such warranty or guaranty, to enforce such warranty or guaranty for the 
benefit of Transferee to the maxiinuin extent possible so as to provide Transferee with the 
benefits and obligations of such warranty or guaranty. Notwithstanding the foregoing, 
Transferor shall not be obligated to bring or file suit against any third party, provided that if 
Transferor determines not to bring or file suit after being requested by Transferee to do so, 
Transferor shall assign, to the extent permitted by law or any applicable agreement, its rights 
in respect of the claims so that Transferee may bring or file such suit. 

Section 5.0.5. Termination of Facilities Operation Agreement. The Parties agree 
to terminate the Facilities Operatioii Agreement by entering into the Termination of Facilities 
Operation Agreement in substantially the form attached hereto as Exhibit C at the Closing. 

ARTICLE VI 

INDEMNIFICATION 

Section 6.01. Survival. (a) The representations and warranties of the Parties 
contained herein shall survive the Closing for a period of one year and thereafter shall be of 
no further force and effect, except that (i) the representations and warranties set forth in 
Section 4.01(i) shall survive the Closiiig for a period of three years, (ii) the representations 
and warranties set forth in Section 4.01(n) shall survive the Closing for the period of the 
applicable statute of limitations, (iii) the representations arid warranties set forth in Section 
4.01(a), (b) and (c) and Section 4.02(a), (b) and (c) shall survive indefinitely, and (iv) any 
representation or warranty as to which a claim has been asserted during the survival period 
shall continue in effect with respect to such claim until such claim has been finally resolved 
or settled. 

(b) The covenants and agreements of the Parties contained in this Agreement 
shall survive the Closing in accordance with their respective terms. 

Section 6.02. Indeinnification. (a) From and after the Closing, Transferee 
shall indemnify, defend and hold harmless Transferor and its Representatives (each, a 
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“Transferor Indemnitee”) from and against any and all claims, demands, suits, losses, 
liabilities, penalties, damages, obligations, payments, costs and expenses (including, without 
limitation, the costs and expenses of any and all actions, suits, proceedings, assessments, 
~judgments, settlements and compromises relating thereto and reasonable attorneys’ fees and 
reasonable disbursements in connection therewith) (each, an “Indemnifiable Loss”) asserted 
against or suffered by any Transferor Indemnitee relating to, resulting from or arising out of 
(i) any breach by Transferee of any representation, warranty, covenant or agreement of 
Transferee contained in this Agreement or the Ancillary Agreements, or (ii) the Assumed 
Liabilities. 

(b) From arid after the Closing, Transferor shall indemnify, defend and hold 
harmless Transferee and its Representatives (each, a “Transferee Indemnitee”) from and 
against any and all Indeinnifiable Losses asserted against or suffered by any Transferee 
Indemnitee relating to, resulting from or arising out of (i) any breach by Parent or Transferor 
of any of their representations, warranties, covenants or agreements contained in this 
Agreement or the Ancillary Agreements, (ii) the Excluded Liabilities, or (iii) noncompliance 
with any bulk sales or transfer laws as provided in Section 7.06. 

(c) The amount of any Indemnifiable Loss shall be reduced (i) to the extent that 
any Person entitled to receive indeninification under this Agreement (an “Indemnitee”) 
receives any insurance proceeds with respect to such Indemnifiable Loss, and (ii) to take into 
account any net Tax benefit realized by the Indemnitee arising from the recognition of such 
Indemnifiable Loss (but only to the extent that the Parties, following good faith negotiations 
for a period of 30 days, jointly agree that such Tax benefit would be realized by the 
Indemnitee). 

(d) The expiration or termination of any covenant, agreement, representation or 
warranty shall not affect the Parties’ obligations under this Section 6.02 if the Indemnitee 
provided the Person required to provide indemnification under this Agreement (the 
“Indemnifying Party”) with proper notice of the claim or event for which indemnification is 
sought prior to such expiration, termination or extinguishment. 

(e) Subject to Section 7.10 and subparagraph (f) immediately below, the rights 
and remedies of the Parties under this Article VI are exclusive and in lieu of any and all other 
rights and remedies which the Parties may have under this Agreement or otherwise in respect 
of any breach of or failure to perform any representation, warranty, covenant or agreement 
set forth in this Agreement, after the occurrence of the Closing. 

(f) Each Party waives any provision of law to the extent that it would limit or 
restrict the agreements contained in this Section 6.02. Notwithstanding any provisions in this 
Agreement to the contrary, each Party retains its remedies at law or in equity with respect to 
willful, knowing or intentional misrepresentations or breaches of this Agreement. 

(8) Notwithstanding anything to the contrary herein, no Party (including an 
Indemnitee) shall be entitled to recover from any other Party (including an Indemnifying 
Party) for any liabilities, damages, obligations, payments, losses, costs, or expenses under 
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this Agreement or any amount in excess of the actual compensatory damages, court costs and 
reasonable attorney’s fees suffered by such party. The Parties waive any right to recover 
punitive, special, exemplary and consequential damages arising in connection with or with 
respect to this Agreement. The provisions of this Section 6.02(g) shall not apply to 
indemnification for a Third Party Claim. 

(h) An Indemnitee shall use commercially reasonable efforts to mitigate all 
Indemnifiable Losses, including availing itself of any defenses, limitations, rights of 
contribution, claims against third parties and other rights at law or equity. Commercially 
reasonable efforts shall include the reasonable expenditure of money to mitigate or otherwise 
reduce or eliminate any losses or expenses for which indemnification would otherwise be due 
hereunder, and, in addition to its other obligations hereunder, the Indemnifyiiig Party shall 
reimburse the Indemnitee for the Indemnitee’s reasonable expenditures in undertaking such 
mitigation. 

(i) The rights and obligations of indemnification under this Section 6.02 shall not 
be limited or subject to set-off based on any violation or alleged violation of any obligation 
under this Agreement or otherwise, including but not limited to breach or alleged breach by 
the Indemnitee of any representation, warranty, covenant or agreement contained in this 
Agreement. 

(j) Transferee shall indemnify Transferor for any Tax Liability of Transferor to 
the extent that such Tax Liability results from an increase in the Tax basis of the Transferred 
Assets in the hands of the Transferee. 

Section 6.03. Procedure for Indemnification. (a) If any Indemnitee 
receives notice of the assertion of any claim or of the commencement of any claim, action, or 
proceeding made or brought by any Person who is not a party to this Agreement or any 
Affiliate of a Party to this Agreement (a “Third Party Claim”) with respect to which 
indemnification is to be sought from an Indemnifying Party, the Indemnitee shall give such 
Indemnifying Party reasonably prompt written notice thereof, but in any event such notice 
shall not be given later than 20 days after the Indemnitee’s receipt of notice of such Third 
Party Claim. Such notice shall describe the nature of the Third Party Claim in reasonable 
detail and shall indicate the estimated amount, if practicable, of the Indemnifiable Loss that 
has been or may be sustained by the Indemnitee. The Indemnifying Party will have the right 
to participate in or, by giving written notice to the Indemnitee, to elect to assume the defense 
of any Third Party Claim at such Indemnifying Party’s expense and by such Indemnifying 
Party’s own counsel, provided that the counsel for the Indemnifying Party who shall conduct 
the defense of such Third Party Claim shall be reasonably satisfactory to the Indemnitee. 
The Indemnitee shall cooperate in good faith in such defense at such Indemnitee’s own 
expense. If an Indemnifying Party elects not to assume the defense of any Third Party Claim, 
the Indemnitee may compromise or settle such Third Party Claim over the objection of the 
Indemnifying Party, which settlement or compromise shall conclusively establish the 
Indemnifying Party’s liability pursuant to this Agreement. 
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(b) If, within 20 days after an Indemnitee provides written notice to the 
Indemnifying Party of any Third Party Claims, the Indemnitee receives written notice from 
the Indemnifying Party that such Indemnifying Party has elected to assume the defense of 
such Third Party Claim as provided in Section 6.03(a), the Indemnifying Party will not be 
liable for any legal expenses subsequently incurred by the Indemnitee in connection with the 
defense thereof; provided, however, that if the Indemnifying Party shall fail to take 
reasonable steps necessary to defend diligently such Third Party Claim within 20 days after 
receiving notice from the Indemnitee that the Indemnitee believes the Indemnifying Party has 
failed to take such steps, the Indemnitee may assume its own defense and the Indemnifying 
Party shall be liable for all reasonable expenses thereof. Without the prior written consent of 
the Indemnitee, the Indemnifying Party shall not enter into any settlement of any Third Party 
Claim which would lead to liability or create any financial or other obligation on the part of 
the Indemnitee for which the Indemnitee is not entitled to indemnification hereunder. If a 
firm offer is made to settle a Third Party Claim without leading to liability or the creation of 
a financial or other obligation on the part of the Indemnitee for which the Indemnitee is not 
entitled to indemnification hereunder and the Indemnifying Party desires to accept and agree 
to such offer, the Indemnifying Party shall give written notice to the Indemnitee to that 
effect. If the Indemnitee fails to consent to such firm offer within 10 days after its receipt of 
such notice, the Indemnifying Party shall be relieved of its obligations to defend such Third 
Party Claim and the Indemnitee may contest or defend such Third Party Claim. In such 
event, the maximum liability of the Indemnifying Party as to such Third Party Claim will be 
the amount of such settlement offer plus reasonable costs or expenses paid or incurred by 
Indemnitee up to the date of said notice. 

(c) Any claim by an Indemnitee on account of an Indemnifiable Loss which does 
not result from a Third Party Claim (a “Direct Claim”) shall be asserted by giving the 
Indemnifying Party reasonably prompt written notice thereof, stating the nature of such claim 
in reasonable detail and indicating the estimated amount, if practicable, but in any event such 
notice shall not be given later than 30 days after the Indemnitee becomes aware of such 
Direct Claim, and the Indemnifying Party shall have a period of 30 days within which to 
respond to such Direct Claim. If the Indemnifying Party does not respond within such thirty 
30 day period, the Indemnifying Party shall be deemed to have accepted such claim. If the 
Indemnifying Party rejects such claim, the Indemnitee will be free to seek enforcement of its 
right to indemnification under this Agreement. 

(d) If the amount of any Indemnifiable Loss, at any time subsequent to the 
making of an indemnity payment in respect thereof, is reduced by recovery, settlement or 
otherwise under or pursuant to any insurance coverage, or pursuant to any claim, recovery, 
settlement or payment by, from or against any other entity, the amount of such reduction, less 
any costs, expenses or premiunis incurred in connection therewith (together with interest 
thereon from the date of payment thereof at the Prime Rate) shall promptly be repaid by the 
Indemnitee to the Indemnifying Party. Upon making any indemnity payment, the 
Indeinriifying Party, to the extent of such indemnity payment, shall be subrogated to all rights 
of the Indemnitee against any third party in respect of the Indemnifiable Loss to which the 
indemnity payment relates; provided, however, that (i) the Indemnifying Party shall then be 
in compliance with its obligations under this Agreement in respect of such Indemiiifiable 
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Loss and (ii) until the Indemnitee recovers full payment of its Indemnifiable Loss, any and all 
claims of the Indemnifying Party against such third party on account of said indemnity 
payment are hereby made subordinate in right of payment to the Indemnitee's rights against 
such third party. Without limiting the generality or effect of any other provision hereof, each 
such Indemnitee and Indemnifying Party shall duly execute upon request all instruments 
reasonably necessary to evidence and perfect the above-described subrogation and 
subordination rights, and otherwise cooperate in the prosecution of such claims at the 
direction of the Indemnifying Party. Nothing in this Section 6.03(d) shall require any Party 
hereto to obtain or maintain any insurance coverage. 

(e) A failure to give timely notice as provided in this Section 6.03 shall not affect 
the rights or obligations of any Party hereunder except if, and only to the extent that, as a 
result of such failure, the Party which was entitled to receive such notice was actually and 
materially prejudiced as a result of such failure. 

ARTICLE 

MISCELLANEOUS PROVISIONS 

VI1 

Section 7.01 Notices. All notices anG other communications hereunder shall 
be in writing and shall be deemed given (i) on the day when delivered personally or by e- 
mail (with confirmation) or facsimile transmission (with confirmation), (ii) on the next 
business day when delivered to a nationally recognized overnight delivery service, or (iii) 5 
business days after deposited as registered or certified mail (return receipt requested), in each 
case, postage prepaid, addressed to the recipient Party at its address set forth below (or to 
such other addresses and e-mail and facsimile numbers for a Party as shall be specified by 
like notice; provided, however, that any notice of a change of address or e-mail or facsimile 
number shall be effective only upon receipt thereof): 

If to Transferor, to: 

Duke Energy Ohio, Inc. 
139 East Fourth Street 
Cincinnati, OH 45202 
Attn: President 
Facsimile No.: 513-419-5842 

If to Transferee, to: 

Duke Energy Kentucky, Inc. 
139 East Fourth Street 
Cincinnati, OH 45202 
Attn: President 
Facsimile No: 5 13-4 19-5842 
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Section 7.02. Waiver. The rights and remedies of the Parties are cumulative 
and not alternative. Neither the failure nor any delay by any Party in exercising any right, 
power, or privilege under this Agreement or the documents referred to in this Agreement will 
operate as a waiver of such right, power, or privilege, and no single or partial exercise of any 
such right, power, or privilege will preclude any other or further exercise of such right, 
power, or privilege or the exercise of any other right, power, or privilege. To the maximum 
extent permitted by applicable Law, (a) no claim or right arising out of this Agreement or the 
documents referred to in this Agreement can be discharged by one Party, in whole or in part, 
by a waiver or renunciation of tlie claim or right unless in writing signed by each other Party; 
(b) no waiver that may be given by a Party will be applicable except in the specific instance 
for which it is given; and (c) no notice to or demand on one Party will be deemed to be a 
waiver of any obligation of such Party or of the right of the Party giving such notice or 
demand to take further action without notice or demand as provided in this Agreement or the 
documents referred to in this Agreement. 

Section 7.03. Entire Agreement; Amendment etc. 

(a) This Agreement and the Ancillary Agreements, including tlie Schedules, 
Exhibits, documents, certificates and instruments referred to herein or therein, embody the 
entire agreement and understanding of the Parties hereto in respect of the transactions 
Contemplated by this Agreement. There are no restrictions, promises, representations, 
warranties, covenants or undertakings, other than those expressly set forth or referred to 
herein or therein. This Agreement supersedes all prior or contemporaneous agreements, 
understandings or statements or agreements between the Parties, whether written or oral, with 
respect to the transactions contemplated hereby. Each Party acknowledges and agrees that no 
employee, officer, agent or representative of the other Party has the authority to make any 
representations, statements or promises in addition to or in any way different than those 
contained in this Agreement and the Ancillary Agreements, and that it is not entering into 
this Agreement or the Ancillary Agreements in reliance upon any reliance upon an 
representation, statement or promise of the other Party except as expressly stated herein or 
therein. 

(b) This Agreement may not be amended, supplemented, terminated or otherwise 
modified except by a written agreement executed by Transferor, Parent and Transferee. 

(c) This Agreement shall be binding upon and inure solely to the benefit of each 
Party hereto and nothing in this Agreement, express or implied, is intended to or shall confer 
upon any other Person any right, benefit or remedy of any nature whatsoever under or by 
reason of this Agreement. 

Section 7.04. Assignment. This Agreement and all the of the provisions hereof 
shall be binding upon and inure to the benefit of the Parties hereto and their respective 
successors and permitted assigns, but neither this Agreement nor any of the rights, interests 
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or obligations hereunder may be assigned by, on the one hand, Transferor, and on the other 
hand, Transferee, in whole or in part (whether by operation of law or otherwise), without the 
prior written consent of the other Party, and any attempt to make any such assignment 
without such consent will be null and void. Notwithstanding the foregoing, Transferor or 
Transferee may assign or otherwise transfer its rights hereunder and under any Ancillary 
Agreement to any bank, financial institution or other lender providing financing to Transferor 
or Transferee, as applicable, as collateral security for such financing; provided, however, that 
no such assignment shall (x) impair or materially delay the consummation of the transactions 
contemplated hereby or (y) relieve or discharge Transferor or Transferee, as the case may be, 
from any of its obligations hereunder and thereunder. 

Sectioii7.05. Severability. If any term or other provision of this Agreement is 
invalid, illegal or incapable of being enforced by any law or public policy, all other terms and 
provisions of this Agreement will nevertheless remain in full force and effect so long as the 
economic or legal substance of the transactions contemplated hereby is not affected in any 
manner materially adverse to any party hereto. TJpon such determination that any term or 
other provision is invalid, illegal or incapable of being enforced, the Parties will negotiate in 
good faith to modify this Agreement so as to effect the original intent of the Parties as closely 
as possible in an acceptable manner in order that the transactions contemplated hereby are 
consummated as originally contemplated to tlie greatest extent possible. 

Section 7.06. Bulk Sales Laws. Transferee hereby acknowledges that, 
notwithstanding anything in this Agreement to tlie contrary, Transferor will not comply with 
the provisions of the bulk sales laws of any jurisdiction in connection with the transactions 
contemplated by this Agreement; and Transferee hereby irrevocably waives compliance by 
Transferor with the provisions of the bulk sales laws of all applicable jurisdictions. 

Section 7.07. Governing Law. This Agreement, the construction of this 
Agreement, all rights obligations between the Parties to this Agreement, and any and all 
claims arising out of or relating to the subject matter of this Agreement (including all tort and 
contract claims) will be governed by and construed in accordance with the laws of the State 
of Ohio, without giving effect to choice of law principles thereof. 

Section 7.08. Counterparts; Facsimile Execution. This Agreement may be executed 
in one or more counterparts, all of which will be considered one and the same agreement and 
will become effective when one or more counterparts have been signed by each of the Parties 
and delivered to each other Party, it being understood that the Parties need not sign the same 
counterpart. This Agreement may be executed by facsimile signature(s). 

Section 7.09. Schedules. The Schedules to this Agreement are intended to be and 
hereby are specifically made a part of this Agreement 
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Section 7.10 Specific Performance. The Parties hereto agree that irreparable damage 
would occur in the event any of the provisions of this Agreement were not to be performed in 
accordance with the terms hereof and that the Parties will be entitled to specific performance 
of the terms hereof in addition to any other remedies at law or in equity. 

Section 7.1 1. Dispute Resolution. (a) If a dispute arises between the Parties 
relating to this Agreement, the Parties agree to use the following alternative dispute 
resolution (“ADR”) procedures prior to any Party pursuing other available remedies: 

(i) A meeting shall be held promptly between the Parties, attended by 
individuals with decision-making authority regarding the dispute, to attempt in good faith to 
negotiate a resolution of the dispute. 

(ii) If, within 30 days after such meeting, the Parties have not succeeded in 
negotiating a resolution of the dispute, they will jointly appoint a mutually acceptable neutral 
person not affiliated with either Party (the “Neutral”) to act as a mediator. If the Parties are 
unable to agree on the Neutral within 20 days, they shall seek assistance in such regard from 
the Center for Resolution of Disputes, Inc., which has an office in downtown Cincinnati 
(“CRD”). The Parties shall share the fees of the Neutral and all other common fees and 
expenses equally. 

(iii) The mediation may proceed in accordance with CRD’s Model 
Procedure for Mediation of Business Disputes, or the Parties may establish their own 
procedure. 

(iv) The Parties shall pursue mediation in good faith and in a timely 
manner. In the event the mediation does not result in resolution of the dispute within 60 
days, then, upon 7 days” written notice to the other Party, either Party may propose another 
form of ADR (e.g., arbitration, a mini-trial, or a suinrnary jury trial) or may pursue other 
available remedies. 

(b) All ADR proceedings shall be strictly confidential and used solely for the 
purposes of settlement. Any materials prepared by one Party for the ADR proceedings shall 
riot be used as evidence by the other Party in any subsequent litigation; provided, however, 
that the underlying facts supporting such materials may be subject to discovery. 

(c) Each Party fully understands its specific obligations under the ADR 
provisions of this Agreement. Neither Party considers such obligations to be vague or in any 
way unenforceable, and neither Party will contend to the contrary at any future time or in any 
future proceeding. 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 
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IN WITNESS WHEREOF, each of the Parties has caused this Asset Transfer 
Agreement to be executed on its behalf by its respective officer thereunto duly authorized, all 
as of the day and year first above written. 

DUKE ENERGY OHIO, INC. 

President, Midwest Commercial Generation 

DUKE ENERGY KENTUCKY, INC. 

Senior Vice President,-Regulated Fleet Operations 
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EXHIBIT A 
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EXHIBIT B 

BILL OF SALE AND ASSIGNMENT AND ASSUMPTION AGWXMENT 

This Bill of Sale and Assignment and Assumption Agreement (“Bill of Sale”) is 
entered into effective as of 
Inc., an Ohio coi-poration with an address of 139 E. Fourth Street, Cincinnati, Ohio 45202 
(“Seller”), and Duke Energy Kentucky, Inc., a Kentucky corporation with an address of 139 
E. Fourth Street, Cincinnati, OH 45202 (“Purchaser”). All capitalized terms, unless 
otherwise specified herein, shall have the same meaning given to them in the Purchase 
Agreement. 

, 2 0  1 1, by and between Duke Energy Ohio, 

WHEREAS, by means of an Asset Transfer Agreement with respect to East Bend 
Station (as defined below) dated as of January 25,2006 by and between Seller, as transferor 
and Purchaser, as transferee (the “East Bend Agreement”), Purchaser acquired an undivided 
69% interest, as tenant in comnion with the Dayton Power & Light Company, in Unit 2 of 
the East Bend Generating Station (“East Bend Station”), a coal-fired electric generating 
station with a nameplate rating of 648 megawatts located in Roone County, Kentucky near 
the Village of Rabbit Hash, such generating station being comprised of a boiler and steam 
turbine generator, together with certain other improvements, equipment, assets, properties 
(both tangible, including real property, and intangible), facilities and rights associated 
therewith or ancillary thereto; 

WHEREAS, by means of an Asset Transfer Agreement with respect to Miami Fort 6 
(as defined below) dated as of January 2.5,2006 by and between Seller, as transferor and 
Purchaser, as transferee (tlie “Miami Fort 6 Agreement”), Purchaser acquired tJnit 6 of the 
Miami Fort Generating Station (“Miami Fort 6 3 ,  a coal-fired electric generating station with 
a nameplate rating of 168 megawatts located in Hamilton County, Ohio near the Village of 
North Rend, such generating station being comprised of a boiler and steam turbine generator, 
together with certain other improvements, equipment, assets, properties (both tangible, 
including real property, and intangible), facilities and rights associated therewith or ancillary 
thereto; 

WHEREAS, by means of an Asset Transfer Agreement with respect to Woodsdale 
Station dated as of January 25,2006 by and between Seller, as transferor and Purchaser, as 
transferee (the “Woodsdale Agreement”, and together with the East Rend Agreement and the 
Miami Fort 6 Agreement, the “Prior Transfer Agreements”), Purchaser acquired tlie 
Woodsdale Electric Generating Station (“Woodsdale Station”), a dual-fuel, single cycle 
electric generating station with a nameplate rating of 490 megawatts located in Butler 
County, Ohio in the city of Trenton, such generating station being comprised of six dual-fuel 
gas turbines, together with certain other improvements, equipment, assets, properties (both 
tangible, including real property, and intangible), facilities and rights associated therewith or 
ancillary thereto; 
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WHEREAS, Seller did not transfer, and Purchaser did not acquire, through the Prior 
Transfer Agreements, any right, title or interest in or to the electrical transmission facilities 
(as distinguished from generation facilities) located at or forming part of any of East Rend 
Station, Miami Fort 6 or Woodsdale Station (whether or not regarded as a “transmission” or 
“generation” asset for regulatory or accounting purposes), including any energized 
switchyard facilities and real property directly associated therewith, any substation facilities 
and support equipment, as well as any permits, contracts and warranties related thereto, 
including those certain assets and facilities specifically identified on Schedule 2.0 1 to that 
certain Asset Transfer Agreement by and between Seller and Purchaser of even date herewith 
(the “New Asset Transfer Agreement”), attached hereto (the “Transmission Assets”) 
including without limitation, any of Seller’s right, title and interest in and to any generation 
step-up transformers or any other equipment or facilities connected or appurtenant to East 
Bend Station, Miami Fort 6 or Woodsdale Station classified as “Station Equipment” under 
Account No. 353  of the Federal Energy Regulatory Commission’s Uniform System of 
Accounts Prescribed for Public Utilities and Licensees Subject to Provisions of the Federal 
Power Act, 18 C.F.R. (j 101 (such “Station Equipment”, the “GSUs” and further described on 
Exhibit A of the New Asset Transfer Agreement); 

WHEREAS, Seller is transferring to Purchaser, and Purchaser is acquiring from 
Seller, the Transmission Assets/GSIJs, pursuant to the terms of the New Asset Transfer 
Agreement; 

WHEREAS, in connection with the New Asset Transfer Agreement, Seller is also 
assigning to Purchaser, and Purchaser is assuming from Seller, the Assumed Liabilities, as 
defined in the New Asset Transfer Agreement; 

NOW, THEREFORE, for good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, SelIer and Purchaser agree as follows: 

1. Effective upon the execution and delivery hereof by the parties hereto, (a) 
Seller hereby unconditionally and irrevocably assigns, sells, transfers and conveys to 
Purchaser all of its right, title, interest, obligations and liabilities in arid to the Assumed 
Liabilities, and (b) Purchaser hereby unconditionally and irrevocably accepts such 
assignment and hereby uiiconditionally and irrevocably assumes all of Seller’s right, title, 
interest, obligations and liabilities in and to the Assumed Liabilities. 

2. For the Consideration set forth in the Transfer Agreement, Seller hereby sells, 
transfers, conveys and assigns to Purchaser any and all interest of Seller in the Transmission 
Assets/GSTJ. 

3 .  This Bill of Sale shall not be deemed to supersede or in any way modify any 
of the provisions of the New Asset Transfer Agreement. 

4. All of the terms and provisions of this Bill of Sale shall be binding upon Seller 
and Purchaser and their respective successors and assigns and shall inure to the benefit of 
Seller and Purchaser, and their respective successors and assigns. 
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5 .  This Bill of Sale supersedes all prior or contemporaneous understandings, 
agreements, statements, discussions, or writings between Seller and Purchaser concerning 
this subject matter, with the exception of the New Asset Transfer Agreement, with such prior 
understandings, agreements, statements, discussions and writings between Seller and 
Purchaser being merged into this Bill of Sale, and this Rill of Sale constitutes the entire 
agreement between the Seller and the Purchaser with regard to this subject matter, with the 
exception of the New Asset Transfer Agreement, which shall prevail in the event of a 
conflict. 

6. This Rill of Sale may be executed in one or more counterparts, all of which 
shall be considered one and the sarne agreement, and shall become effective when one or 
more counterparts have been signed by each of the parties hereto and delivered (including by 
facsimile) to the other party hereto. 

7. This Bill of Sale shall be governed by and construed in accordance with the 
laws of the State of Ohio, exclusive of any conflict of laws provisions thereof that would 
refer .jurisdiction to the laws of another state. 

8. This Bill of Sale may not be modified or amended except by an instrument or 
instruments in writing signed by the party against whom enforcement of any such 
modification or amendment is sought. Any party hereto may, only by an instrument in 
writing, waive compliance by the other party hereto with any term or provision of this Bill of 
Sale on the part of such other party to be performed or complied with. The waiver by any 
party hereto of a breach of any term of this Bill of Sale shall not be construe as a waiver of 
any subsequent breach. 

9. Subject to the terms and conditions of this Bill of Sale, at any time or from 
time to time after the execution and delivery hereof, at either party's request and without 
further consideration, the other party hereto shall execute and deliver to such requesting party 
such other insti-uments of sale, transfer, conveyance, assignment and confirmation, provide 
such materials and information and take such other actions as such requesting party may 
reasonably request in order to effectuate more fully the purposes of this Bill of Sale. 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 



.*..Y., 1 ..*. _“A. 

Attachment 2 
Page 67 of 88 

IN WITNESS WHEREOF, Seller and Purchaser have executed this Bill of Sale as of 
? 2011. 

SELLER: 

DIJKE ENERGY OHIO, INC. 

By: 
Name: 
Title: 

PURCHASER: 

DUKE ENERGY KENTUCKY, INC. 

By: 
Name: 
Title: 
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EXHIBIT C 

November 1,20 1 1 

Via eFiling 
Honorable Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
888 First Street, N.E. 
Washington, D.C. 20426 

Re: Duke Energy Ohio, Inc. ER12---000 
Notice of Cancellation 

Dear Secretary Bose: 

Pursuant to Section 205 of the Federal Power Act (“FPA”), 16 U.S.C. 5 824d, and 
section 35.15 of the Federal Energy Regulatory Commission’s (“Commission” or “FERC”) 
regulations, 18 C.F.R. 5 35.15, Duke Energy Ohio, Inc. (“DEO”) is informing the 
Commission that it plans to cancel the Facilities Operation Agreement (“Facilities 
Agreement”) between D E 0  and its affiliate Duke Energy Kentucky, Inc. (“DEK”), which is 
currently designated as Rate Schedule No. 60. As explained below, given unrelated events 
and the workings of eTariff, this filing is largely informational in nature, as D E 0  seeks to 
abide as best it can by the 60-day notice requirement in light of the unusual circumstances 
regarding the appropriate method for filing a cancellation, as discussed below. 

Under the Facilities Agreement, D E 0  charges DEK a monthly fee for DEK’s use of 
generation step up transformers owned by D E 0  located at the DEK plants (Woodsdale, East 
Rend, and Miami Fort Unit 6). Recently, D E 0  and DEK maiiagenieiit determined that it 
would be more efficient if DEK owned and operated the GSLJs. Thus, DE0  and DEK are 
filing contemporaneous with this filing an application for authorization under section 203 of 
the Commission’s regulations for authorization for D E 0  to transfer the GSTJs to DEK. Once 
Commission authorization is obtained and any needed state authorization, the parties will 
determine a closing date and transfer the GSUs at the closing. Given that at this point in time 

Woodsdale, East Bend and Miami Fort Unit 6 plants were formerly owned by DEO, but were transferred to 
DEK on January 1,  2006 as part of a corporate restructuring effort; however, DEO retained ownership of 
the generation step up transformers located at these plants (“GSUs”) and charged DEK a monthly fee for 
use of such facilities. 

I 
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the precise date for tlie closing is not available, D E 0  and DEK, as explained below, will 
notify the Commission once a closing date is certain. 

The closing date is not likely to occur prior to January 1,2012. Because D E 0  is 
moving to PJM effective January 1 , 2012, it has already filed (in Docket No. ER12-245) to 
cancel Rate Schedule No. 60 (Le., the Facilities Agreement) and plans to have PJM file 
effectively the identical agreement in eTariff as a PJM Service Agreement. Because the 
Facilities Agreement likely will be in effect as a PJM service agreement under the PJM 
OATT on the date of the closing, it is this as-yet-uiidesignated service agreement (and its 
associated tariff record) that in all likelihood will need to be formally cancelled. In sum, if 
closing occurs before January 1,20 12, D E 0  will file with FERC to confirm that cancellation 
should occur on tlie closing date in this docket. If the closing occurs afier January 1,201 2, 
PJM will file a Notice of Cancellation of, or if not yet acted upon, move to withdraw, the 
relevant PJM tariff record for the Facilities Agreement. 

D E 0  requests that questions or other communications regarding this filing be 
addressed to: 

Sheri Hylton May 
Duke Energy Corporation 
139 East Fourth Street 
Mail Code 1212 Main 
Cincinnati, Ohio 45202 

- S hei i. inn\ i c ~  ~ c l u  Ix-ciicrqj . ~0111 

5 13-287-4340 

D E 0  has served a copy of this filing on the following entities by mail: 

Public [Jtilities Commission of Ohio 
180 East Broad Street 
Columbus, OH 4321 5 

Kentucky Public Service Commission 
21 1 Sower Boulevard 
Frankfort, KY 4060 1-8294 

Peggy Laub 
Duke Energy Kentucky 
221 E. Fourth Street 
Mail Code: EA503 
Cincinnati, OH 45202 
I' e 2 2 \ . I, a u 17 ( I  1 d 11 k e- e 11 c 1 qv . c 0 I l l  

Respectfully submitted, 
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/s/Sheri Hylton Mav 
Sheri Hyltori May 
Senior Counsel 
Duke Energy Corporation 
139 East Fourth Street 
1212 M 
Cincinnati, OH 45202 
Slier i . R4 du Le- en er g y . c o 111 
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SCHEDULES TO 
ASSET TRANSFER AGREEMENT 

BY AND BETWEEN 
DUKE ENERGY OHIO, INC. 

AND 
DUKE ENERGY KENTIJCKY, INC. 

Dated as of November 1,201 1 
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Schedule 2.01 Transmission Assets 
(see Exhibit A) 
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Schedule 4.0l(c)(ii)Transferor’s Required Governmental and Third Party Consents 

Filed with the Federal Energy Regulatory Commission, Application for Authorization under 
Section 203 of the Federal Power Act 
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Schedule 4.02(c)(ii)Transferee's Required Governmental and Third Party Consents 

Filed with the Federal Energy Regulatory Commission, Applicatioii for Authorization under 
Section 203 of the Federal Power Act 
Filed with the Kentuclcy Public Service Comnzission, Application Regarding the Acquisition 
of Generation Step Up Transformers and for a Declaratory Order that it is an Ordinary 
Exteiision in the Usual Course of Business 
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EXHIBIT M 

Explanation (1) of how Applicant is providing assurance, based on facts and circumstances 
known to them or that are reasonably foreseeable, that the proposed Transaction will not 
result in, at the time of the Transaction or in the future, cross-subsidization of a non-utility 
associate company or pledge or encumbrance of utility assets for the benefit of an associate 
company, or (2) if no such assurance can be provided, an explanation of how such cross- 
subsidization, pledge or encumbrance will be consistent with the public interest 

Section 203(a)(4) of the FPA provides that the Commission must find that a proposed 
jurisdictional transaction will not result in cross-subsidization of a non-utility associate company 
or pledge or encumbrance of utility assets for the benefit of an associate company, unless the 
Commission finds that such cross-subsidization, pledge, or encumbrance is consistent with the 
public interest. j0 The Commission has stated that the concern about cross-subsidization is 
principally a concern over preventing the transfer of benefits from a traditional public utility’s 
captive customers to shareholders of a non-regulated affiliate.31 

In its Supplemental Policy Statenzent, the Commission stated that it one of the classes of 
transactions that might raise the type of cross-subsidization concerns described in Order No. 669 
are those transactions where one party is a franchised public utility with captive custorners.j2 
That is the case in the Assignment since DEK does have captive customers (even though its D E 0  
parent does not). However, as explained in Part V, the transaction addressed herein does not 
raise any concerns about cross-subsidization since under the Assignment, the GSLJs are being 
valued at or below the same net (depreciated) book value being used as the cost-basis for the 
Facilities Agreement under which DEK customers currently compensate DE0 for the ownership, 
operation and maintenance of the GSUs. 

The applicants include herein the Melillo Affidavit where it is shown how Applicants 
sought to demonstrate the absence of any affiliate preferences and assure that the prices paid by 
DEK for the Miami Foi-t Unit 6 and Woodsdale GSUs are substantially below the competitive 
market alternative of purchasing and installing replacement “used” transformers from one of the 
nation’s largest vendors of such used equipment who has no affiliation with Duke Energy. 
Similar efforts to demonstrate the absence of affiliate preference were undertaken in relation to 
the transfer price determination for the East Bend GSU, which will need to be replaced soon 
after the Assignment is completed due to reaching the end of its useful life. Since DEK may 
retain this GSU as a spare part, the Applicants agreed to use the salvage value of this equipment 

” See 16 U.S.C. 5 824b(a)(4). 

See Traiisactions Subject to FPA Section 203, Order No. 669, FERC Stats. & Regs 1 3 1,200 at PP 147, 167 
(2005), order OM reh’g, Order No. 669-A, FERC Stats. & Regs. 1 31,214, order on reh’g, Order No. 669-B, 
FERC Stats. & Regs. 1 3 1,225 (2006) (collectively, “Order No. 669”); see also FPA Section 203 Szrppleiiiental 
Policy Statemelit, FERC Stats. &. Regs. 1 3 1,253 at P 13 (2007) (“Sz~pleiiiental Policy Statement”), order OII  

clarification, 122 FERC 1 6 1,157 (2008); Cross-Szibsidiratioii Restrictions OH Affiliate Transactions, Order No. 
707, FERC Stats. & Regs. 1 3 1,264, order oil reh ’g, Order No. 707-A, FERC Stats. & Regs. 7 3 1,272 (2008). 

See Szrppleinental Policy Statement at P 16. 
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for transfer pricing purposes as determined through consultations with an independent scrap 
metal dealer. Thus, DEK power sale customers will be paying essentially the same or lower 
charges after the Assignment as they do under the existing contractual arrangements where they 
pay charges to D E 0  for service from the GSUs under the Facilities Agreement. No customers 
taking service over DEK transmission facilities would be affected by the Assignment since the 
costs of the GSUs are not included in transmission rates either prior to or after completion of the 
Assignment. In summary, the Assignment does not raise any possible concerns in the context of 
DEK in relation to cross-subsidization of a non-utility associate company or pledge or 
encumbrance of utility assets for the benefit of an associate company 

There is no corresponding concern regarding protection of DE0  customers against cross- 
subsidization since, as noted in Parts I11 and V of this Application, the Commission has found 
that as a result of retail access legislation in Ohio, DEO’s retail customers have access to 
alternative suppliers and are not considered captive. D E 0  also does not serve any captive 
wholesale customers. DE0  does own transmission facilities but those facilities are under the 
control of MISO and in any event, such ownership does not raise any conceivable cross- 
subsidization concerns in the context of the Assignment since the costs of the GSUs is not 
recovered through transmission rates. Consequently, Applicants submit that the Assignment 
does not raise any cross-subsidization concerns and there is no potential harm to customers. 

(i) Disclosure of existing pledges and/or encumbrances of utility assets 

Under the Assignment there will be no changes to existing pledges and/or encumbrances 
of utility assets. Applicants therefore request waiver of any requirement to disclose such pledges 
or encumbrances pursuant to this provision of the filing requirement. 

(ii) A detailed representation 

Applicants represent that, based on facts and circurristances known to thein or that are 
reasonably foreseeable, the Assignment will not result in, at the time of the Assignment or in the 
future, cross-subsidization of a non-utility associate company or pledge or encumbrance of utility 
assets for the benefit of an associate c ~ r n p a n y . ~ ~  Specifically, there are no existing pledges 
and/or encumbrances of the assets of traditional utilities involved in the Assignment, and the 
Assignment wilI not result in: (a) any transfer of facilities between a traditional public utility 
associate company that has captive customers or that owns or provides transmission service over 
jurisdictional transmission facilities and an associate company; (b) any new issuance of securities 
by a traditional public utility associate company that has captive customers or that owns, or 
provides transmission service over jurisdictional transmission facilities, for the benefit of an 
associate company; (c) any new pledge or encumbrance of assets of a traditional public utility 
associate company that has captive customers or that owns or provides transmission service over 

j3 As noted, the Assignment involves a transfer of three GSUs from DEO to its DEK subsidiary, and does not 
involve, at the time of the Assignment or in the future, “the cross-subsidization of a non-utility associate 
company or pledge or encumbrance of utility assets for the benefit of an associate company.” DEK does have 
captive retail customers and while D E 0  does not have captive retail customers, it does own transmission 
facilities that are subject to control by MISO. As explained above, however, there are no new “pledges or 
encumbrances” involved in the Assignment so there are no cross-subsidization concerns in this context. 
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jurisdictional transmission facilities, for the benefit of an associate company; or (d) any new 
affiliate contract between a non-utility associate company and a traditional public utility 
associate company that has captive customers or that owns or provides transmission service over 
jurisdictional transmission facilities, other than non-power goods and service agreements subject 
to review under sections 205 and 206 of the FPA, 16 U.S.C. $5 824d, 824e.34 

The following is a listing of the property or assets of Duke Energy subsidiaries that are, and in 
the ordinary course of business may be, subjected to Liens under the following documents. 

Duke Energy Indiana, Inc. 

1. Original Indenture, dated September 1, 1939, between Duke Energy Indiana, Inc. and 
Deutsche Bank National Association, as Trustee (Successor Trustee to LaSalle National 
Rank), as amended and supplemented by various supplemental indentures thereto, 
securing first mortgage bonds 

Duke Energy Ohio, Inc. 

2. Original Indenture between Duke Energy Ohio, Inc. and The Bank of New York Mellori 
Trust Company, N.A., as successor trustee, as amended and supplemented by various 
supplemental indentures including the Fortieth Supplemental Indenture, dated as of 
March 23,2009, securing first mortgage bonds. 

Cinergy Receivables Company LLC 

3. Receivables Sale Agreement, dated as of November 5 ,  20 10, among Cinergy Receivables 
Company LLC, as Seller, Duke Energy Ohio, Inc., as Initial Servicer, The Royal Bank of 
Scotland plc, as Program Agent for the Purchasers, the Managing Agents from time to 
time party thereto, The Royal Bank of Scotland plc and JPMorgan Chase Rank, N.A., as 
Related Purchasers, Windmill Funding Corporation and Chariot Funding LLC, as 
Conduit Purchasers, and the other Related Purchasers and Conduit Purchasers from time 
to time party thereto, along with the Second Amended and Restated Purchase and Sale 
Agreement among Duke Energy Ohio, Inc., Duke Energy Indiana, Inc., and Duke Energy 
Kentucky, Inc., as originators of accounts receivable, and Cinergy Receivables Company 
LLC, as the purchaser of accounts receivable, securing accounts receivable of Duke 
Energy Ohio, Inc., Duke Energy Indiana, Inc., and Duke Energy Kentucky, Inc. 

j4 As noted, the existing Facilities Agreement between DE0 and DEK will be terminated upon closing of the 
Assignment. 
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