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Kimberly D. Bose VIENNA
Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Washington, DC 20426

RE:  Duke Energy Corporation and FProgress Energy, Inc.,
Docket No ER11-  -000

Dear Secretary Bose:

Pursuant to Section 205 of the Federal Power Act ("FPA"), 16 U.S.C.
§ 824¢, and Part 35 of the Regulations of the Federal Energy Regulatory
Commission ("FERC" or "the Commission"), 18 C.F.R. Part 35, Duke Energy
Corporation ("Duke Energy") on its own behalf and on behalf of its public utility
subsidiary, Duke Energy Carolinas, LLC ("DEC"), and Progress Energy, Inc.
("Progress Energy”) on its own behalf and on behalf of its public utility subsidiary,
Carolina Power & Light Company, d/b/a Progress Energy Carolinas, Inc. ("PEC")
(collectively, "Applicants"), hereby submit for filing a proposed Joint Dispatch
Agreement ("JDA"™). The proposed JDA will provide for the joint dispatch of the
generation resources of "DEC" and "PEC" in order to permit the more efficient
operation of their combined generation resources.

The Applicants are making this filing in connection with the proposed
merger of Duke Energy and Progress Energy in which Progress Energy will
become a wholly-owned subsidiary of Duke Energy (the "Transaction").! The

I Concurrently with the filing of this JDA, the Applicants are also filing an
application with the Commission under Section 203 of the FPA for approval of
the Transaction. In addition, Applicants also are filing concurrently under
Section 205 of the FPA a Joint Open Access Transmission Tariff.
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proposed JDA will apply to the joint dispatch of DEC and PEC generation systems
subsequent to the Transaction. The Applicants therefore request that the
Commission waive its 120-day notice requirement contained in Section 35.3 of the
Commission's regulations and allow the proposed JDA to be accepted for filing and
put into effect on the date the Transaction is consummated, which is expected to be
the end of 2011.

L. Description of the Proposed .JDA

As noted above, the purpose of the proposed JDA is to allow DEC and PEC
to achieve efficiencies by dispatching their generation facilities on a joint basis to
serve their loads. The Applicants estimate that this joint dispatch will allow DEC
and PEC to achieve approximately $360 million in fuel and O&M savings over the
time period 2012-2016.

In order to accomplish this goal, the proposed JDA provides that DEC will
be appointed as the "Joint Dispatcher” and will jointly dispatch the companies’
generation resources to meet the companies' loads and their contractual
commitments. The Joint Dispatcher will perform the joint dispatch on a least-cost
basis, subject to reliability and contractual requirements.

The costs of the joint dispatch are then allocated hourly on an after-the-fact
basis. The lowest cost resources will be deemed to have provided service to each
company's native load customers. After both company's native load customers'
have been served on a least-cost basis using joint dispatch, the remaining cost
resources will be deemed to have served off-system sales. FEach company is
responsible for the costs incurred to run the generation resources that it owns.

The proposed JDA also provides for payments between the two companies
to compensate them for the energy purchased and sold between the companies in
accordance with the joint dispatch. The Joint Dispatcher will calculate the
payments for each hour on an after-the-fact basis and will determine the cost each
company would have incurred had it operated on a stand-alone basis. The
companies' combined stand-alone costs are then compared with the combined costs
that the companies actually incurred for the hour. The payments are then calculated
based on the cost of the energy generated by each company, adjusted as required to
share the savings between the two companies based on the ratio of the amount of
energy generated by each company in that hour.

The proposed JDA is limited to the joint dispatch function described therein
and is not intended to provide for system integration or combination of other utility
operations. Thus, for example, the proposed JDA does not provide for joint
operation of DEC's and PEC's transmission systems or balancing authority areas
nor does it provide for joint resource planning by DEC and PEC.
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IL. Proposed Effective Date and Request for Waivers

Applicants request that the proposed JDA become effective upon the
consummation of the Transaction. Applicants respectfully request waiver of the
Commission's 120-day notice requirement in Section 35.3 of the Commission's
regulations to permit the proposed JDA to become effective upon such date. Good
cause exists to grant this requested waiver because the waiver is limited in scope,
will have no undesirable consequences, and will ensure that the effective date of the
proposed JDA coincides with the effective date of the Transaction.

Currently, DEC and PEC do not jointly dispatch their generation resources.
As a consequence, this filing does not involve a rate change within the meaning of
section 35.13 of the Commission's regulations, 18 C.F.R. § 35.13. Instead, the
Applicants are filing the proposed JDA as a new rate pursuant to section 35.12 of
the Commission's regulations, 18 C.F.R. § 35.12. Because the proposed JDA
involves rates based on a sharing of savings from joint dispatch, the Applicants
have no basis to provide the detailed cost support information required by section
35.12(b) of the Commission's regulations, 18 C.F.R. § 35.12(b), and the Applicants
therefore request a waiver of those requirements. To the extent that the enclosed
materials and information do not meet any other of filing requirements of the
Commission's regulations, Applicants respectfully requests that the Commission
grant any necessary waivers.

III.  E-Tariff Filing Requirements

Applicants also respectfully request a limited partial waiver of the
Commission's eTariff filing requirements established in Order No. 7142 and
sections 35.7 and 35.9 of the Commission's Regulations. The request for waiver is
limited in that it applies to a filing which is not a typical rate filing, but rather is
conditioned upon consummation of the Transaction. The request for waiver is
partial because it merely seeks a delay in the eTarnff filing requirements.
Applicants commit that they will submit the proposed JDA, as it may be revised by
the Commission, in a compliance filing that fully meets the Commission's eTariff
requirements before the Transaction is consummated and before the proposed JDA
becomes effective.

Good cause exists for the Commission to grant the requested limited partial
waiver because such a waiver does not intrude into the purpose or scope of the
eTariff filing requirements as contemplated by Order No. 714. The instant ¢Filing
provides full transparency for any and all who wish to scrutinize the proposed JDA.
Commission staff, customers, state regulators and other potential intervenors have
the ability to review the eFiled clean copy of the proposed JDA. The instant waiver

2 Electronic Tariff Filings, Order No. 714, FERC Stats. & Regs. 931,276 (2008).
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request recognizes that "the tariff itself is an organically changing document."3
Applicants commit that, before consummation of the Transaction and before the
proposed JDA goes into effect, they will submit the proposed JDA, as it may be
revised by the Commission, in a compliance filing that fully meets the
Commission's eTariff requirements. In this way, "Commission staff, as well as the
public, [will be able] to access all or portions of [the] company[ies'] tariffs and rate
schedules compiled using date, text, and status criteria" and the objectives of Order
No. 714 will have been met.* For these reasons, Applicants respectfully request
that the limited partial waiver be granted.

Iv. Communications

Please place the following individuals on the official service list for this

proceeding.

Mike Naeve

William 8. Scherman

Matthew W.S. Estes

Kathryn K. Baran

Skadden, Arps, Slate,
Meagher & Flom LLP

1440 New York Avenue, N.W.

Washington, DC 200035
(202) 371-7070

(202) 371-7060
mnaeve@skadden.com
wschermai@skadden.com

mestes(@skadden.com
kbaran(@skadden.com

3 Order No. 714 at P 10.

Catherine S. Stempien

Senior Vice President, Legal
Jeffrey Trepel

Deputy General Counsel

Duke Energy Corporation

550 South Tryon Street
Charlotte, NC 28202

(704) 382-0364

(704) 382-8131

Catherine. Stempien(@duke-energy.com
Jeffrey. Trepeli@duke-energy.com

4+ Id. at P 26; see also N. States Power Co., 65 FERC 461,351 at 62,851 (1993)
(discussing "elevat[ing] form over substance [which] would have resulted in a
waste of resources by the Commission and the parties™).
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Kendal Bowman

Associate General Counsel
Danielle T. Bennett
Associate General Counsel
Progress Energy, Inc.

410 South Wilmington St.
Raleigh, NC 27601

(919) 546-6794

(919) 546-5941

Kendal. Bowman@pgnmail.com
Dani.Bennett@pgnmail.com

V. Persons Served

A copy of this filing is being served by electronic means on the North
Carolina Utilities Commission, the Public Service Commission of South Carolina,
and the South Carolina Office of Regulatory Staff.

VL Contents of Filing

Included in this fling are the following materials:

o This transmittal letter describing the proposed JDA and the
requested approvals; and

e Attachment A — Clean version of the proposed JDA;
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VII. Conclusion

For the reasons stated herein, Applicants respectfully request that the
Commission accept the proposed JDA effective upon the consummation of the

Transaction.

Catherine S. Stempien

Senior Vice President, Legal
Jeffrey Trepel

Deputy General Counsel

Duke Energy Corporation

550 South Tryon Street
Charlotte, NC 28202

(704) 382-0364

(704) 382-8131

Catherine. Stempien@duke-energy.com
Jetfrey. Trepeli@duke-energy.com

Kendal Bowman

Associate General Counsel
Danielle T. Bennett
Associate (zeneral Counsel
Progress Energy, Inc.

410 South Wilmington Street
Raleigh, NC 27601

(919) 546-6794

(919) 546-5941

Kendal. Bowman(@pgnmail.com
Dani.Bennett@pgnmail.com

Enclosures

Respectfully submitted,

/s/
Mike Naeve
William S. Scherman
Matthew W.S, Estes
Kathryn K. Baran
Skadden, Arps, Slate,
Meagher & Flom LLLP
1440 New York Avenue, N.W.
Washington, DC 20005
mnaeve(@skadden.com
wschermai@skadden.com
mestes(@skadden.com
kbaran@skadden.com
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Joint Dispatch Agreement
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JOINT DISPATCH AGREEMENT
BETWEEN
DUKE ENERGY CAROLINAS, LLC
AND
CAROLINA POWER & LIGHT COMPANY
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JOINT DISPATCH AGREEMENT

THIS JOINT DISPATCH AGREEMENT ("Agreement”) is made and entered into as of
the  dayof , 20, by and between Duke Energy Carolinas, LLC ("DEC™), and
Carolina Power and Light Company, doing business as Progress Energy Carolinas, Inc. ("PEC")
(collectively referred to herein as the "Parties” and individually as a "Party").

WHEREAS, DEC and PEC are the owners and operators of electric generation,
transmission and distribution facilities and are engaged in the business of generating,
transmitting, distributing, and selling electric energy to the retail customers in their franchised
service areas in North Carolina and South Carolina and also at wholesale to municipalities,
cooperatives, and other ¢lectric utilities; and

WHEREAS, Duke Energy Corporation, the parent company of DEC, and Progress
Energy, Inc., the parent company of PEC, have entered into an Agreement and Plan of Merger
dated January 8, 2011 ("Merger"); and

WHEREAS, DEC and PEC intend to jointly dispatch their Power Supply Resources in
order to most economically serve the Native Load Customers of both DEC and PEC following
the consummation of the Merger; and

WHEREAS, the Parties desire to establish a framework under which the foregoing joint
dispatch of the DEC and PEC Power Supply Resources, and the resulting cost savings will be
equitably shared between the Parties;

NOW, THEREFORE, in consideration of the premises and the mutual covenants and
agreements herein set forth, the Parties mutually agree as follows:
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ARTICLEI
DEFINITIONS

Capitalized terms shall have the meanings set forth below in the Article I. If a capitalized term
is not defined below, it shall have the meaning provided elsewhere in this Agreement or as
commonly used in the electric utility industry.

"Balancing Authority” means the responsible entity that integrates resource plans ahead of
time, maintains load-interchange-generation balance within a Balancing Authority Area, and
supports interconnection frequency in real time.

"Balancing Authority Area" or "BAA" means the collection of generation, transmission, and
loads within the metered boundaries of the Balancing Authority within which the Balancing
Authority maintains the load-resource balance.

"Existing Non-Native L.oad Sales” means Non-Native L.oad Sales made pursuant to obligations
entered into prior to the effective date of this Agreement.

"Industry Standards™ means all applicable national and regional electric reliability council
principles, guides, criteria, and standards and industry standard practices.

"Joint Dispatch™ means the dispatch of the Power Supply Resources owned by DEC and PEC
respectively on a least cost basis as described in Section 3.1.

"Must Run Resources” means generation units or power purchases that are dispatched out of
merit order either due to contractual arrangements or to satisfy operational, reliability or
regulatory requirements.

"Native Load™ means the load of a Party's Retail Native Load Customers and the retail load of
its wholesale customers served by the Party, directly or indirectly, at Native Load Priority.

"Native Load Customers"” means a Party's Retail Native [.oad Customers plus its wholesale
customers that have Native Load served by the Party, for which the Party has an obligation
pursuant to wholesale contracts, for the length of such contracts, to engage in planning and to sell
and deliver electric capacity and energy in a manner comparable to the Party's service to its
Retail Native Load Customers.

"Native Load Priority" means a priority of service equivalent to that provided by the Party to
its Retail Native Load Customers.

"NCUC" means the North Carolina Utilities Commission.

"New Non-Native Load Sales" means Non-Native Load Sales entered into after the effective
date of this Agreement.

"Non-Native Load Sales" means a Party's sales of energy at wholesale, not including
transactions between the Parties pursuant to this Agreement or service to Native Load.
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"Power Purchases" means purchases of energy at wholesale from sellers other than the other
Party.

"Power Supply Resources” means the generating facilities owned by a Party and its Existing
Power Purchases and Long Term Power Purchases as further provided herein to be used under
this Agreement.

"PSCSC" means the Public Service Commission of South Carolina.

"Retail Native Load Customers" means the retail electric customers for which either DEC or
PEC has an obligation under North Carolina and South Carolina law to engage in long-term
planning and to supply all generation, transmission, distribution, delivery and sales, and other
related services, including installing or contracting for capacity, if needed to provide adequate
and reliable service.

"VACAR" means the Virginia-Carolinas sub region within the North American Electric
Reliability Corporation's (NERC) SERC Reliability Corporation (SERC).

"VACAR Reserve Sharing Group Arrangement" means the collection of agreements and
procedures developed concurrently by the Principals and Operating Representatives of multiple
two-party Interchange Agreements as described in the Operating Manual for the VACAR
Reserve Sharing Group Arrangement, Revision No. 2, dated January 11, 2011 by and among
Dominion, Duke Energy Carolinas, I.LI.C, Progress Energy Carolinas, Inc., South Carolina
Electric & Gas Company and South Carolina Public Service Authority, as amended.

ARTICLE 11
TERM OF AGREEMENT

2.1 Term.

Subject to approval and any conditions imposed by state and federal regulatory
authorities, this Agreement shall take effect upon consummation of the Merger and shall
continue in full force and effect for a period of five (5) years from the effective date, continuing
thereafter until terminated by mutual agreement of the Parties or by either Party upon five (5)
years' written notice to the other Party. If the Parties terminate the Merger prior to its
consummation, this Agreement shall have no force or effect.

ARTICLE III
SCOPE OF THE AGREEMENT

3.1 Purpose.

The primary purpose of this Agreement is to provide the contractual basis for the Joint
Dispatch of the Power Supply Resources of both DEC and PEC for the purpose of reducing the
cost of serving their Native Load Customers to the extent consistent with the provision of
reliable electric service, Industry Standards, and applicable laws and regulations ("Joint
Dispatch™). This Agreement also shall provide the contractual basis for the sharing of the cost
savings resulting from such Joint Dispatch.

2804



3.2 Limits on Scope and Effect of the Agreement
(a) Nothing in this Agreement is intended to or shall it be construed as:
(1) Providing for or requiring a single integrated electric system;

(i1) Providing for or requiring a single BAA, control area or
transmission system,

(ii1)  Providing for or requiring joint planning or joint development of
generation or transmission;

(iv)  Providing for or requiring a Party to construct generation or
transmission facilities for the benefit of the other Party;

(V) Transferring any rights to generation or transmission facilities from
one Party to the other; or

(vi)  Providing for or requiring any equalization of the Parties'
production costs or rates.

(b) To the extent that the Parties desire to engage in any of the activities or
take any of the actions described in Section 3.2 (a), the Parties will amend this Agreement or
enter into a separate agreement, subject to approval by the applicable state and federal regulatory
authorities.

(©) In addition to the foregoing, DEC and PEC have agreed, in previous
proceedings before the NCUC (NCUC Docket E-7, Sub 795 and NCUC Docket E-2, Sub 884,
respectively), to insert into any affiliate agreements such as this Agreement the following
provisions:

(1) The participation by both DEC and PEC in this Agreement is
voluntary, neither DEC nor PEC is obligated to participate in this Agreement or to make any
purchases or sales pursuant thereto and the participation of both DEC and PEC in this Agreement
is subject to termination, after notice is provided pursuant to Section 2.1 of this Agreement;

(i1)  Neither DEC nor PEC may make or incur a charge under this
Agreement except in accordance with North Carolina law and the rules, regulations and orders of
the NCUC promulgated thereunder;

(i11)  Neither DEC nor PEC may seek to reflect in its North Carolina
retail rates (i) any costs incurred under this Agreement exceeding the amount allowed by the

NCUC or (i1) any revenue level earned under the Agreement other than the amount imputed by
the NCUC; and

(iv)  Neither DEC nor PEC will assert in any forum that the NCUC's
authority to assign, allocate, make pro forma adjustments to or disallow revenues or costs for
retail ratemaking and regulatory accounting and reporting purposes is preempted and DEC and

2805



PEC will bear the full risk of any preemptive effects of federal law with respect to this
Agreement.

ARTICLE IV
THE JOINT DISPATCHER

4.1 Joint Dispatch Function.

DEC shall act as the Joint Dispatcher, on behalf of DEC and PEC, and shall have the
following responsibilities:

(a) Directing the dispatch of both DEC's and PEC's Power Supply Resources;

(b) Making Power Purchases for durations of less than one year ("New Short-
Term Power Purchases") to serve the Parties' Native Loads and making Non-Native Load Sales
for durations of less than one year from the Parties' Power Supply Resources to the benefit of
cach Party's Native Load Customers;

(©) Developing and providing bills and billing-related information to
effectuate the terms of this Agreement;

(d) Such other activities and duties as may be assigned from time to time by
the mutual agreement of the Parties, subject to applicable state and federal regulatory approvals;
and

(e) Incurring the costs necessary to perform its responsibilities under this
Agreement, subject to applicable state and federal regulatory approvals.

ARTICLE V
JOINT DISPATCH OF POWER SUPPLY RESOURCES

5.1 Joint Dispatch.

As soon as practicable after the effective date of the Merger, the Joint Dispatcher shall
direct the dispatch of the Parties' Power Supply Resources in a manner that: (a) ensures the
reliable fulfillment of each Party's service obligations to its Native Load Customers; (b)
minimizes the total costs incurred to fulfill each Party's service obligations to its Native Load
Customers; and (c) economically satisfies any obligations of cach of the Parties with respect to
Non-Native Load Sales. To these ends, the Joint Dispatcher shall direct the dispatch of the
Power Supply Resources of both Parties consistent with Industry Standards for the safe and
reliable operation of both of the Parties' electric systems, the safe and reliable operation of both
of the Parties' generating resources, and all applicable laws and regulations, including but not
limited to the applicable rules, regulations, orders, and conditions of the NCUC, the PSCSC, the
Federal Energy Regulatory Commission ("FERC"), the North American Electric Reliability
Corporation ("NERC"), and the SERC Reliability Corporation ("SERC").
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5.2 Compliance with Contractual and Regulatory Obligations.

Nothing in this Agreement is intended to diminish or alter the jurisdiction or authority of
the NCUC or the PSCSC over the Parties, including, among other things, the jurisdiction and
authority to establish the retail rates on a bundled basis for each of the Parties, to impose
regulatory accounting and reporting requirements, to impose service quality standards, to require
cach of the Parties to engage separately in least cost integrated resource planning, or to issue
certificates of public convenience and necessity for new generating resources. In addition,
nothing in this Agreement is intended to alter the Parties’ contractual or regulatory obligations or
to provide for Joint Dispatch in a fashion that is inconsistent with those obligations, including,
without limitation, the following:

(a) DEC's obligation to plan for and provide least cost electric service to its
Retail Native Load Customers and PEC's obligation to plan for and provide least cost electric
service to its Retail Native Load Customers;

(b) DEC's obligation to serve its Native Load Customers with the lowest cost
power it can reasonably generate or purchase from other sources, before making power available
for Non-Native Load Sales;

(©) PEC's obligation to serve its Native Load Customers with the lowest cost
power it can reasonably generate or purchase from other sources, before making power available
for Non-Native Load Sales;

(d) All of DEC's and PEC's respective obligations under wholesale purchase
contracts, including contracts for the purchase of energy and capacity on a non-dispatchable
basis;

(e) All of DEC's and PEC's respective obligations under wholesale sales
contracts, including obligations under full and partial requirements sales contracts;

)] All of DEC's and PEC's respective obligations under reliability exchange
agreements existing prior to the effective date of this Agreement;

(g) DEC's and PEC's respective transmission rights and obligations, including
rights and obligations under any transmission service agreements or transmission tariffs and their
respective obligations to provide transmission services and to act as the BA for their respective
BAAs;

(h) DEC's and PEC's respective individual obligations under the VACAR
Reserve Sharing Group Arrangement; and

(1) DEC's and PEC's respective obligations with respect to Must Run
Resources to ensure that they are not dispatched in a manner inconsistent with the contractual,
operational, reliability or regulatory requirements applicable to such Must Run Resources.
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ARTICLE VI
POWER SUPPLY RESOURCES AND NON-NATIVE LOAD SALES

6.1 Generating Resources.

As of the effective date of this Agreement, all generating resources including those that
begin commercial operation after the effective date of this Agreement shall be a Power Supply
Resource of the Party that owns it and that Party shall be responsible for the capacity costs and
energy costs of such Power Supply Resources. If the Parties are subsequently allowed to
develop future generating resources jointly or to enter into a reserve sharing agreement with
respect to future generating resources, the Parties, at the time that they enter into such an
arrangement, and subject to the receipt of all relevant state and federal regulatory approvals, shall
agree, upon the allocation of the generation that is the subject of that arrangement for purposes of
determining the Parties' Power Supply Resources and responsibility for capacity costs and
energy costs,

6.2 Existing Power Purchases and New-Long Term Power Purchases.

The capacity costs (if any) and energy costs associated with Power Purchases contracted
for by a Party prior to the effective date of this Agreement ("Existing Power Purchases™) and
with Power Purchases contracted for by a party after the effective date of this Agreement that are
for a year or longer ("New Long-Term Power Purchases") shall be the responsibility of that
Party. Existing Power Purchases and New Long-Term Power Purchases shall be Power Supply
Resources of the contracting Party.

6.3 New Short-Term Power Purchases.

(a) Power Purchases contracted for by either Party after the effective date of
the Agreement for duration of less than a year ("New Short-Term Power Purchases”) shall be
treated as follows:

(1) If a New Short-Term Power Purchase is determined after-the-fact
to have been economic to both Parties or to neither Party, each Party shall be allocated a
percentage of the MWh, capacity costs (if any) and the energy costs associated with such
purchase equal to the Party's Native Load for the hours in which purchases are made divided by
the sum of both Parties' Native .oads for such hours.

(i1) If a New Short-Term Power Purchase is subsequently determined
to be economic to only one Party, the MWh, capacity costs (if any), and the energy costs
associated with such purchase shall be allocated to the Party for which the New Short-Term
Power Purchase is economic.

(b) The MWh of a New Short-Term Power Purchase that has been allocated to
a Party pursuant to Section 6.3(a)(i) or (ii) shall be a Power Supply Resource of that Party. To
the extent that a Party incurs energy costs for a New Short-Term Power Purchase that differs
from the allocations set forth in Section 6.3(a) (i) or (ii), a transfer payment will be made to
reconcile the difference.
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6.4 Existing Non-Native Load Sales.

Existing Non-Native Load Sales shall be the responsibility of the Party that has
contracted for each such sale and are subject to the energy and cost allocation provisions of
Section 7.3 and 7.5(b).

6.5 New Non-Native T.oad Sales.

Subject to Sections 7.2 and 7.5(a) each Party shall be responsible for the cost of
the energy from its Power Supply Resources that serve New Non-Native load Sales, as
determined by the Joint Dispatcher on an after-the-fact basis using production cost modeling.

ARTICLE VII
CALCULATION OF JOINT DISPATCH SAVINGS

7.1 Overview.

(a) For each hour, the energy produced as a result of the Joint Dispatch shall be
allocated to the Parties’ Native Load obligations, Existing Non-Native Load Sales, and New
Non-Native Load Sales. The determination of how much energy is allocated to each Party shall
be conducted on an after-the-fact basis as described below. Such energy allocation is solely for
the purpose of calculating savings from the Joint Dispatch and the Parties payment obligations
under this Article VIL.

(b) The least cost energy from each Party's Power Supply Resources shall be applied
first to serve its own Native Load obligations. If it is determined after-the-fact that a Party's
Power Supply Resources provided energy to serve the other Party's Native Load service
obligations or Non-Native Load Sales obligations, then only such provision of energy shall be
considered to be a wholesale power transaction between the Parties.

(©) The transfer payments under this Agreement are intended to produce an energy
cost for serving each Party's Native Load Customers that is the same as if such Native Load were
served by that Party's Power Supply Resources, adjusted by the allocation of costs and savings of
the Joint Dispatch as reflected in the payments set forth in Section 7.5.

7.2 Allocation of Enerey to New Non-Native Load Sales.

For each hour, New Non-Native Load Sales shall be deemed to have been satisfied by the
highest cost energy from the Parties' Power Supply Resources produced in that hour (other than
Must Run Resources).

7.3 Allocation of Enerey to Existing Non-Native Load Sales.

To the extent that a Party has, in an hour, an Existing Non-Native L.oad Sales pursuant to
Section 6.4, such Existing Non-Native Load Sales shall be deemed to have been satisfied by the
next highest cost energy (other than from Must Run Resources) available after the allocation of
energy to New Non-Native Load Sales pursuant to Section 7.2. Each Party shall be responsible
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initially for the energy cost of its Power Supply Resources deemed to have served the Parties'
Existing Non-Native Load Sales ("Incurred Existing Non-Native Load Sales Costs™).

7.4 Allocation of Enerey to Native Load.

After the allocation of energy costs to Non-Native Load Sales has been performed
pursuant to Sections 7.2 and 7.3, the remaining least cost energy produced in an hour by the
Parties' Power Supply Resources shall be deemed to have served the Parties' Native L.oads. Each
Party's Native Load also shall be allocated the costs of energy produced from its own Must Run
Resources. Each Party shall be responsible initially for the energy costs of its Power Supply
Resources deemed to have served the Parties Native Loads ("Incurred Native Load Costs™).

7.5 Pavments for Purchases and Sales of Enerey Between the Parties.

For each hour, a payment shall be calculated for the purchase and sale of energy between
the Parties as a result of the Joint Dispatch of the Parties' Power Supply Resources. This
payment shall be calculated as follows:

(a) Payments for energy sales to meet New Non-Native Load Sales

(1) After the fact for each hour, the Joint Dispatcher shall use
production cost models to determine, the energy costs allocated to the New Non-Native Load
Sales pursuant to Section 6.5 and 7.2. Such energy costs shall be compared to the revenues
generated from such sales. This difference, whether positive or negative, will be considered the
"Non-Native Load Sales Margin." Fach Party shall be entitled to an amount equal to: (1) the
energy cost from its Power Supply Resources allocated to the New Non-Native Load Sales; (2)
plus a percentage of the Non-Native Load Sales Margin equal to the MWh produced by the
Party's Power Supply Resources during the hour divided by the total MWh produced by both
Parties Power Supply Resources during the hour.

(i1) To the extent that the Parties incur energy costs for and revenues
from New Non-Native Load Sales that produces a different result than the calculation set forth in
Section 7.5 (a)(i), a transfer payment will be made between the Parties to reconcile that
difference.

(b) Payments for energy sales to meet Existing Non-Native Load Sales.

(1) After the fact, for each hour, the Joint Dispatcher shall use
production cost models to determine the cost that a Party would have incurred to satisfy its
Existing Non-Native Load Sales without the benefit of Joint Dispatch ("Stand Alone Existing
Non-Native Load Sales Cost"). The positive difference between the cost of all Power Supply
Resources deemed to have satisfied Existing Non-Native Load Sales determined pursuant to
Section 7.3 and the sum of the Parties' Stand Alone Existing Non-Native Load Sales Costs shall
be the "Existing Non-Native Load Sales Joint Dispatch Savings."

(i1) The Joint Dispatcher shall allocate to each Party a pro rata share of
the Existing Non-Native Load Sales Joint Dispatch Savings based on each Party's relative
amount of MWh produced by their respective Power Supply Resources in the hour.
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(ii1)  The Joint Dispatcher shall then subtract cach Party's allocated
share of Existing Non-Native Load Sales Joint Dispatch Savings for the hour from its Stand
Alone Existing Non-Native Load Sales Costs for that hour. The resulting cost figure for each
Party shall be that Party's "Joint Dispatch Existing Non-Native Load Sales Costs" for the hour.

(iv)  The Party whose Joint Dispatch Existing Non-Native Load Sales
Costs for an hour are more than its Incurred Non-Native Load Sales Costs for that hour shall owe
the other Party a payment for that hour equal to the difference between its Joint Dispatch
Existing Non-Native Load Sales Costs and its Incurred Existing Non-Native Load Sales Costs.

(©) Payments for energy sales related to Native Load.

(1) After the fact, for each hour, the Joint Dispatcher shall use
production cost models to determine the cost each Party would have incurred to serve its Native
Load without the benefit of Joint Dispatch ("Stand Alone Native Load Costs™). The positive
difference between the cost of all Power Supply Resources deemed to have served the Parties'
Native Load pursuant to Section 7.4 and the sum of the Parties Stand Alone Native Load Costs
shall be the "Native Load Joint Dispatch Savings."

(i1) The Joint Dispatcher shall allocate to each Party a pro rata share of
the Native Load Joint Dispatch Savings based on each Party's relative amount of MWh produced
by their respective Power Supply Resources in the hour.

(ii1)  The Joint Dispatcher shall then subtract cach Party's allocated
share of Native Load Joint Dispatch Savings for the hour from its Stand Alone Native Load
Costs for that hour. The resulting cost figure for each Party shall be that Party's "Joint Dispatch
Native Load Costs" for the hour.

(iv)  The Party whose Joint Dispatch Native Load Costs for an hour are
more than its Incurred Native Load Costs for that hour shall owe the other Party a payment for
that hour equal to the difference between its Joint Dispatch Native Load Costs and its Incurred
Native Load Costs.

The Joint Dispatcher shall sum each Party's payment obligations reduced by its payment
entitlements under Sections 7.5(a), (b) and (c¢) above for that hour. The Party with a positive
total shall owe that amount to the other Party as payment for energy sold to it during that hour.

ARTICLE VIII
CAPACITY SALES

8.1 Capacity Sales.

If a Party requires additional capacity in an hour in order to meet its obligations reliably,
and the other Party has the ability to supply all or some capacity (with or without accompanying
energy), without impacting reliability or service quality to the selling Party's Native Load
Customers, then the Joint Dispatcher may enter into a capacity sale on behalf of the selling Party

10
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pursuant to the selling Party's then-effective FERC-filed cost-based rate tariff and such sale shall
be priced in accordance therewith. However, nothing in this Agreement shall be construed as
creating a right in either Party to the capacity of the other Party.

ARTICLE IX
BILLING PROCEDURES

9.1 Records.

The Joint Dispatcher shall maintain such records as may be necessary to determine the
assignment of costs savings of Joint Dispatch and the payments required pursuant to this
Agreement. Such records shall be made available to the Parties as reasonably required, including
as needed for state and federal regulatory purposes.

9.2 Monthlv Statements.

As promptly as practicable after the end of cach calendar month, the Joint Dispatcher
shall prepare a statement setting forth the monthly summary of costs for which each Party is
responsible and revenues from Short-Term Non-Native Load Sales to be allocated to each Party
in sufficient detail as may be needed for settlements under the provisions of this Agreement. As
required, the Joint Dispatcher may provide such statements on an estimated basis and then adjust
those statements for actual results.

93 Monthly Bills.

As promptly as practicable after the end of each calendar month, the Joint Dispatcher
shall prepare a monthly bill for each Party based on the sum of that Party's payment obligations
reduced by its pavment entitlements calculated pursuant to Section 7.5. The Joint Dispatcher
shall net each Party's hourly payment obligations against its hourly payment entitlements, and
render a bill for the differences. The bill for each December shall also state an annual payment
amount that nets out each Party's obligations and entitlements for the calendar year.

9.4 Billings and Pavments.

The Joint Dispatcher shall handle all billing between the Parties and with other entities
with which the Joint Dispatcher engages in activities pursuant to this Agreement. Payment
between the Parties shall be by making remittance of the net amount billed or by making
appropriate accounting entries on the books of the Parties. Payment of the bills for a calendar
year shall be made no later than 30 days after the receipt of the bill for December of that calendar
year.

9.5 Taxes.

Should any federal, state, or local tax, surcharge or similar assessment, in addition to
those that may now exist, be levied upon the energy dispatched pursuant to the terms of this
Agreement or for the Joint Dispatcher's services provided in connection with this Agreement, or
upon either of the Parties measured by energy or service, or the revenue therefrom, any such
additional amounts shall be included in the net billing as described in Section 9.4.

11
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ARTICLE X
FORCE MAJEURE

10.1 Events Excusing Performance.

Neither Party shall be liable to the other Party for or on account of any loss, damage.
injury, or expense resulting from or arising out of a delay or failure to perform, either in whole or
in part, any of the agreements or obligations made by or imposed upon the Parties by this
Agreement, by reason of or through strike, work stoppage of labor, failure of contractors or
suppliers of materials (including fuel), failure of equipment, environmental restrictions, riot, fire,
flood, ice, wind, invasion, civil war, commotion, insurrection, military or usurped power, order
of any court granted in any bona fide adverse legal proceedings or action, or of any civil or
military authority either de facto or de jure, explosion, Act of God or the public enemies, or any
other cause reasonably beyond its control and not attributable to its neglect. A Party
experiencing such a delay or failure to perform shall use due diligence to remove the cause or
causes thereof’, however, no Party shall be required to add to, modify or upgrade any facilities, or
to settle a strike or labor dispute except when, according to its own best judgment, such action is
advisable.

ARTICLE XI
INDUSTRY STANDARDS

11.1 Adherence to Reliability Criteria.

The Parties agree to conform to Industry Standards as they affect the implementation or
the Parties' performance of this Agreement.

ARTICLE XII
GENERAL

12.1 No Third Partv Beneficiaries.

This Agreement does not create rights of any character whatsoever in favor of any
person, corporation, association, entity or power supplier, other than the Parties, and the
obligations herein assumed by the Parties are solely for the use and benefit of said Parties.
Nothing in this Agreement shall be construed as permitting or vesting, or attempting to permit or
vest, in any person, corporation, association, entity or power supplier, other than the Parties, any
rights hereunder or in any of the resources or facilities owned or controlled by the Parties or the
use thereof.

12.2 Waivers.

Any waiver at any time by a Party of its rights with respect to a default under this
Agreement, or with respect to any other matter arising in connection with this Agreement, shall
not be deemed a waiver with respect to any subsequent default or matter. Any delay, short of the
statutory period of limitation, in asserting or enforcing any right under this Agreement, shall not
be deemed a waiver of such right.

12
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12.3 Successors and Assiens.

This Agreement shall inure to the benefit of and be binding only upon the Parties and
their respective successors and assigns, and shall not be assignable by any Party without the
written consent of the other Party except to a successor in the operation of its properties by
reason of a merger, consolidation, sale or foreclosure whereby substantially all such properties
are acquired by or merged with those of such a successor, subject to all relevant state and federal
regulatory approvals.

12.4 Liabilitv and Indemnification.

Subject to any applicable state or federal law which may specifically restrict limitations
on liability, each Party shall release, indemnify, and hold harmless the other Party, its directors,
officers and employees from and against any and all liability for loss, damage or expense alleged
to arise from, or incidental to, injury to persons and/or damage to property in connection with its
facilities or the production or transmission of electric energy by or through such facilities, or
related to performance or non-performance of this Agreement, including any negligence arising
hereunder. In no event shall any Party be liable to another Party for any indirect, special,
incidental or consequential damages with respect to any claim arising out of this Agreement.

12.5 Section Headings.

The descriptive headings of the Articles and Sections of this Agreement are used for
convenience only and shall not modify or restrict any of the terms and provisions thereof.

12.6 Notice.

Any notice or demand for performance required or permitted under any of the provisions
of this Agreement shall be deemed to have been given on the date of such notice, in writing, is
deposited in the U.S. mail, postage prepaid, certified or registered mail, addressed to:

Catherine S. Stempien David B. Fountain

Vice President — Legal Vice President — Legal

Duke Energy Corporation Progress Energy Service Company, L1.C
550 South Tryon Street 410 S. Wilmington Street

Charlotte, NC 28202 Raleigh, NC 27601

or in such other form or to such other address as the Parties may stipulate.

13
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ARTICLE XIII
REGULATORY APPROVAL

13.1 Regulatory Authorization.

This effectiveness of this Agreement is subject to and conditioned upon:

(a) Acceptance for filing without material condition or modification by the FERC;
and

(b) The Parties obtaining all necessary approvals from state regulatory authorities to
consummate the Merger and enter into the Agreement, in all cases without material condition or
modification.

13.2 Changes.

It is contemplated by the Parties that it may be appropriate from time to time to change,
amend, modify or supplement this Agreement to reflect changes in operating practices or costs of
operations or for other reasons. Any such changes to this Agreement shall be in writing executed
by the Parties, subject to all necessary state and federal regulatory authorizations.

ARTICLE XIV
COMPLIANCE WITH
NCUC REGULATORY ORDERS

14.1 DEC and PEC Regulatory Conditions.

In compliance with NCUC regulatory conditions, the Parties agree as follows:

(a) To the extent Joint Dispatch under this Agreement transfers control of, or
operational responsibility for, DEC's generation assets used for the generation of electric power
for DEC's North Carolina retail customers, then:

(1) DEC will not commit to or carry out the transfer except in accordance
with all applicable law, and the rules, regulations, and orders of the NCUC promulgated
thereunder; and

(i1) DEC will not include in its North Carolina cost of service or rates the
value of the transfer, whether or not subject to federal law, except as allowed by the
NCUC in accordance with North Carolina law.

(b) To the extent Joint Dispatch under this Agreement transfers control of, or
operational responsibility for, PEC's generation assets used for the generation of electric power
for PEC's North Carolina retail customers, then:

14
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(1) PEC will not commit to or carry out the transfer except in accordance with
all applicable law, and the rules, regulations, and orders of the NCUC promulgated
thereunder; and

(i1) PEC will not include in its North Carolina cost of service or rates the value
of the transfer, whether or not subject to federal law, except as allowed by the NCUC in
accordance with North Carolina law.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed and
attested by their duly authorized officers on the day and year first above written.

DUKE ENERGY CAROLINAS, LI.C

Bw:
Name: Brett C. Carter
Title: President

PROGRESS ENERGY CAROLINAS, INC.

Bw:
Name: Lloyd M. Yates
Title: President and Chief Executive Officer

15
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&< Progress Energy OF F#@MLC@PV

April 4,2011

Ms. Renne Vance N Slerks o,
Chief Clerk Ultieg Cogfn.iama
North Carolina Utilities Commission

4325 Mail Service Center

Raleigh, NC 27699-4325
Re: NCUC Docket Nos. E-2, Sub 998 and Docket No. E-7, Sub 986
Dear Ms. Vance:

Enclosed for filing are an original and thirty (30) copies of the Application
of Duke Energy Corporation and Progress Energy, Inc. to Engage in a Business
Combination Transaction and Address Regulatory Conditions and Codes of
Conduct. The entire Exhibit 5 of this filing is Confidential and attached in a sealed
envelope. PEC asks that this information be treated as confidential pursuant to
N.C. Gen. Stat. § 132-1.2 for the reasons set forth in the Application.

Yours truly,

Len S. Anthony i

General Counsel
Progress Energy Carolinas, Inc.

LSA:mhm

Enclosures

STAREG1369

Progress Energy Service Company, LLC
PO. Box 1551
Raleigh. NC 27602

2817



VERIFICATION APR p 4 2
]
Ne Ug{i,eﬂ!t:s%fﬂco_
STATE OF NORTH CAROLINA ) "ission
)
COUNTY OF MECKLENBURG )

NOW, BEFORE ME, the undersigned, personally came and appeared,
Marc E. Manly, who first duly sworn by me, did depose and say:

That he is Group Executive, Chief Legal Officer & Corporate
Secretary of Duke Energy Corporation; he has the authority to verify the
foregoing Application of Duke Energy Corporation and Progress Energy,
Inc. to Engage in a Business Combination Transaction and Address
Regulatory Conditions and Codes of Conduct; that he has read this
Application and knows the contents thereof are true and correct to the best of

his knowledge and beliefs.

Marc E. Manly )

Group Executive and
Chief Legal Officer

Duke Energy Corporation
; wwitiy,,
Sl{bscr;_t')'ed and sworn to me \\\\\\\\\ K Bo 1,,%/
this,3/” day of March, 2011. S Brrrnty %,

N
I

@ ) D 9§ ;
Z ,t o a5
K Lolor SRS
. ’/ T '\\
Notary Public, % ?GNBURG S

o
m——

g, taar oy L 4€7;,¢w [0 -RT-12
STAREG1431
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VERIFICATION

STATE OF NORTH CAROLINA )

COUNTY OF WAKE

NOW, BEFORE ME, the undersigned, personally came and appeared, John
R. McArthur, who first duly sworn by me, did depose and say:

That he is Executive Vice President-Administration and Corporate Relations
of Carolina Power & Light Company, d/b/a Progress Energy, Inc.; he has the
authority to verify the foregoing Application of Duke Energy Corporation and
Progress Energy, Inc. to Engage in a Business Combination Transaction and
Address Regulatory Conditions and Codes of Conduct; that he has read this
Application and knows the contents thereof are true and correct to the best of his
knowledge and beliefs.

0 W e

ohn R. McArthur
Executive Vice President
Administration and Corporate Relations
Progress Energy, Inc.

Subscribed and sworn to me
this 4 ®day of April, 2011.

Notary Public t

Wake. County ,
sTAREG1431 COVTumaeam WP o N-S-a012
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OFFICIAL COPY, /L £

94,
STATE OF NORTH CAROLINA Ne Ug:{g_mso”_ 201
UTILITIES COMMISSION 8 gy
RALEIGH s

DOCKET NO. E-2, SUB 998 AND DOCKET NO. E-7, SUB 986

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )

) APPLICATION OF DUKE ENERGY
Application of Duke Energy ) CORPORATION AND PROGRESS
Corporation and Progress Energy, ) ENERGY,INC. TO ENGAGE IN A
Inc. to Engage in a Business ) BUSINESS COMBINATION
Combination Transaction and ) TRANSACTION AND ADDRESS
Address Regulatory Conditions and ) REGULATORY CONDITIONS AND
Codes of Conduct ) CODES OF CONDUCT

Duke Energy Corporation (“Duke”) and Progress Energy, Inc. (“Progress™)
(collectively referred to as “the Applicants™) hereby apply to the North Carolina
Utilities Commission (“the Commission”) pursuant to G.S. § 62-111(a) and
Commission Rule RI-5 for authorization to: engage in a business combination
transaction; revise and apply Duke Energy Carolinas, LLC’s (“DEC”) Regulatory
Conditions and Code of Conduct to Progress and Progress Energy Carolinas, Inc.
(“PEC™); and nullify PEC’s Regulatory Conditions and Code of Conduct. In
support of this Application, the Applicants show the following;:

1. Duke is a corporation organized and existing under the laws of the
State of Delaware. Its principal office is located at 526 South Church Street,

Charlotte, North Carolina 28202-1802. Duke is the sole owner of DEC. DEC is

m
STAREG1369 Page 1
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an electric utility organized, existing and operating under the laws of the State of
North Carolina and is authorized to generate, transmit and distribute electric power
in its service territory in North Carolina and South Carolina. DEC’s service
territory in North Carolina and South Carolina encompasses over 24,000 square
miles and contains nearly 2.4 million customers.
2.  Progress is a corporation organized and existing under the laws of the
State of North Carolina. Its principal office is located at 411 Fayetteville Street,
Post Office Box 1551, Raleigh, North Carolina 27602-1551. Progress is the sole
owner of PEC. PEC is an electric utility organized, existing and operating under
the laws of the State of North Carolina and is authorized to generate, transmit and
distribute electric power in its service territory in North Carolina and South
Carolina. PEC’s service territory in North Carolina and South Carolina
encompasses over 34,000 square miles and contains nearly 1.5 million customers.
3. The names and addresses of the Applicants’ attorneys who are

authorized to receive notices and communications with respect to this application
are:

Kodwo Ghartey-Tagoe

Vice President - Legal

Duke Energy Corporation

ECO03T/P.O. Box 1006

Charlotte, North Carolina 28201-1006
Telephone: (704) 382-4295

W
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Robert W. Kaylor

Law Office of Robert W. Kaylor
3700 Glenwood Avenue, Suite 330
Raleigh, North Carolina 27612
Telephone: (919) 828-5250

Len S. Anthony

General Counsel

Progress Energy Carolinas, Inc.
Post Office Box 1551/PEB 17A4
Raleigh, North Carolina 27602-1551
Telephone: (919) 546-6367

Kendal C. Bowman

Associate General Counsel

Progress Energy Carolinas, Inc.

Post Office Box 1551/PEB 17B2
Raleigh, North Carolina 27602-1531
Telephone: (919) 546-6794

Dwight Allen

The Allen Law Offices

1514 Glenwood Avenue, Suite 200
Raleigh, North Carolina 27608
Telephone: (919) 838-0529

THE TRANSACTION

4, Duke and Progress have entered into a business combination
agreement (“the Merger Agreement”) pursuant to which Duke will acquire all of
the issued and outstanding common stock of Progress in exchange for shares of
Duke’s common stock.'! A copy of the Merger Agreement is attached to this

Application as Exhibit 1. Under the terms of the Merger Agreement, Progress

! Progress common stock owned by Duke or Progress (other than in a fiduciary capacity} will not be included in the
exchange. Such stock will automatically be canceled and retired.

M
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shareholders will receive 2.6125 shares of Duke common stock for each share of
Progress common stock they own upon the closing of the transaction. This
exchange ratio will be adjusted to 0.87083 shares of Duke stock for each Progress
share, to account for a one-for-three reverse stock split to be effected by Duke in
connection with the closing of the transaction, as further described in the Merger
Agreement.

5. The board of directors of Duke following the acquisition will consist
of eighteen directors. Duke will designate eleven directors, and Progress will
designate seven directors.

6. The business combination transaction will occur at the holding
company level. Progress will become a subsidiary of Duke and both Progress and
PEC will continue to exist as separate legal entities. PEC and DEC will be
merged into a single legal entity at some point in the future, however, numerous
aspects of their operations must be addressed, including but not limited to
determination of business practices, operating procedures, equipment
specifications, uniform rate schedules, service regulations, and computer systems,

prior to such combination.

THE LEGAL STANDARD FOR APPROVAL

7.  G.S. § 62-111(a) provides that all mergers or combinations affecting a

public utility require Commission approval. This statute further provides that the

P — e —— —  —  — ™™™ ]
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Commission shall determine whether to approve a proposed merger based on
whether it is “justified by the public convenience and necessity.” In addition, by
order issued November 2, 2000 in Docket No. M-100, Sub 129, the Commission
ruled that a market power analysis and a cost-benefit analysis must accompany all
merger applications.

8. As explained by the Commission in its Order issued August 29, 19838
in Docket No. E-7, Sub 427 (Order approving Duke Power Company’s purchase of
Aluminum Company of America’s stock interest in Nantahala Power and Light
Company), G.S. § 62-111 requires the Commission to determine whether rates and
service will be adversely affected by a proposed transaction. (Order, p. 7 citing

North Carolina ex rel. Utilities Comm’n. v. Carolina Coach Company, 269 N.C.

717, 153 S.E.2d 461 (1967)). By Commission Order issued April 22, 1997, in
Docket No. E-7, Sub 596 (Order approving the merger of Duke Power Company
and PanEnergy Corp.), the Commission similarly explained that for the public
convenience and necessity standard to be met, expected benefits must be at least as
great as known and expected costs so that customers are not harmed by the merger.
Factors to be considered by the Commission include, but are not limited to,
maintenance of or improvement in service quality, the extent to which costs can be
lowered and rates can be maintained or reduced, and the continuation of effective

state regulation.

M
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9, By Order issued December 7, 1999, in Docket No. G-5, Sub 400
(Order approving the merger of SCANA Corporation and Public Service Company
of North Carolina, Inc.), the Commission found that G.S. § 62-111 does not require
that a proposed business combination transaction be based upon demonstrations of
specific cost savings. Cost savings are merely one factor that may be considered in
evaluating a request to engage in :;1 business combination transaction. Other factors
include, but are not limited to, such non-quantifiable benefits as: a larger, more
viable and more financially diverse company with a broader range of assets and
increased ability to provide stable and reliable service; a stronger and more diverse
company that is able to compete regionally; and a corporation with a strong
presence in North Carolina. Corporate presence directly bears on creation of
corporate and other taxes payable to the State of North Carolina, and on the
provision of significant employment opportunities.

10. The combination of Progress and Duke satisfies the standard of
approval that has been articulated and applied by the Commission. As
demonstrated below, the combination of the two companies at the holding
company level will produce financial benefits arising from the advantages of a
larger, more diversified company; will generate direct and immediate operational

and rate benefits to customers; will provide additional integration benefits over

W
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time; will create the largest utility in the Nation that will remain headquartered in
the Carolinas; and the combination will not diminish effective state regulation.

FINANCIAL BENEFITS

11. The acquisition of Progress by Duke will produce all of the benefits
identified in the Commission’s December 7, 1999 Order issued in Docket No. G-5,
Sub 400, and many more. The combined company will be the largest regulated
electric utility in the Nation. It will be headquartered in Charlotte, with a
significant presence in Raleigh, North Carolina. It will have the largest market
capitalization, the largest generating capacity, the largest nuclear generating
capacity and the largest number of customers of any regulated utility in the Nation.
Following the completion of the natural gas combined cycle facilities being
constructed by PEC and DEC, it will have a more diverse generation mix than
either company standing alone. The size and diversity of the combined company
will give it the financial strength to better compete for capital and invest in new
baseload and other generation in the Carolinas when needed, as well as other
necessary modernization of its plant, equipment, infrastructure and service
offerings. Regulated utility operations will constitute over 88 percent of the
combined company’s business, thus creating a highly-focused electric utility
positioned to maximize operational and supply chain efficiencies. Attached to this

Application as Exhibit 2 are investment analyses of the proposed business
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combination prepared by Oppenheimer, Baird, and Bank of America confirming
these benefits.

DIRECT AND IMMEDIATE OPERATIONAL BENEFITS

12.  Although PEC and DEC will not be combined into a single legal
entity at the time of the merger, the parties anticipate that there will be significant
coordination of the operations of PEC and DEC beginning upon the merger
closing. These coordinated operations are intended to produce significant
operational efficiencies that will directly benefit customers. The primary, and most
immediate such benefit, will result from transitioning individual dispatch of PEC’s
and DEC’s generating assets to combined dispatch via a joint dispatch agreement.
Upon completion of the merger, PEC and DEC will also implement a joint Open
Access Transmission Tariff (“OATT”) for their three combined balancing
authority areas.” The centralized economic dispatch of PEC’s and DEC's
generation assets to serve their Carolinas customers is estimated to reduce the
combined company’s fuel costs by approximately $364 million over the five-year
period 2012-2016. These savings are the result of using the lower cost generation
resources of each company to displace the higher cost resources of the other

depending upon the marginal cost of production of each entity’s available

2 The joint OATT wilt provide for joint terms and conditions but will continue to have separate transmission and
ancillary service rates for the PEC and DEC balancing authority areas. PEC and DEC will file for approval of the
joint OATT with the Federal Energy Regulatory Commission. The single OATT will eliminate transmission
wheeling charges between the PEC-East, PEC-West and DEC Balancing Authority Areas ("BAA”™).

M
STAREG1369 Page 8
2827




resources in a given hour. By transitioning to joint dispatch on a real time basis,
each utility’s available energy can be used to displace the other’s higher cost
energy whenever such a cost difference exists without regard to the size of the
difference. Importantly, absent such joint dispatch, much of these savings would
not otherwise be achievable. Attached to this Application as Exhibit 3 is the
proposed joint dispatch agreement.

13. The $364 million in fuel savings is a conservative estimate because no
production cost model, including the model used to generate the $364 million
savings estimate, is sufficiently granular to capture the operations of dispatchers
and hourly power traders on an energy trading floor. For example, dispatchers
receive data every few seconds allowing them to make real time operational
decisions (e.g. economically adjust generator(s) output to match load; react to unit
trips, adjust unit ramp rates, change unit start times, adjust spinning reserve
requirements, and purchase economy power). Efficiencies gained in these real
time, or minute-to-minute, operations are not fully captured in an hourly
production cost model. Attached to this Application as Exhibit 4 is the study
demonstrating the projected fuel savings of $364 million.

14.  Significantly, the creation of a joint OATT for both DEC’s and PEC’s
three balancing authority areas will benefit both PEC’s and DEC’s retail and

wholesale customers. The elimination of multiple transmission charges will reduce
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the transaction costs associated with the energy exchanges between PEC and DEC,
and will also allow wholesale customers to move power between and through
PEC’s and DEC’s service territories with only a single transmission charge. As the
system is configured today, wholesale customers are required to pay two separate
transmission charges in these situations.

15. In addition to the fuel savings generated through the joint dispatch of
PEC’s and DEC’s generation systems, further fuel savings will be realized through
the sharing of, and implementation of, best practices for fuel procurement and use.
The leveraging of each entity’s expertise in railroad transportation services and
coal procurement is estimated to result in a combined savings of $115 million over
the five-year period 2012-2016. Additional savings of $183.9 million over this
same five-year period are expected to be created through the application of coal
blending practices to DEC’s coal use, similar to PEC’s current practices.
Additionally, coordinating the use of PEC’s and DEC’s interstate natural gas
pipeline capacity to the greatest extent allowed, reagent procurement efficiencies,
and elimination of the need for DEC to establish a natural gas trading desk, are
estimated to produce an additional $31.8 million of fuel savings, for a total of
$330.7 million over five years. Combined with the joint dispatch fuel savings
results, gross total fuel savings are estimated to be $694.7 million over the

five-year period 2012-2016. The derivation of the additional $330.7 million of
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fuel savings is contained in Exhibit 5. The methodology to be used to allocate the
joint dispatch and fuel savings between the two companies is contained in Exhibit
33 Pursuant to G.S. § 132-1.2, the Applicants designate Exhibit 5 as a “trade
secret” that should not be publicly disclosed. The information in this study is
business information describing how the Applicants intend to reduce their
delivered cost of fuel, including target reductions in rail and fuel costs, and fuel use
strategies. Thus, this information satisfies the definition of “trade secret” in G.S. §
66-152. This study is being submitted pursuant to the Commission’s requirement
that merger applications contained cost/benefit studies; it is the property of a
private “person” as defined in G.S. § 66-152; and is being submitted as
confidential business information. Thus, it meets all of the requirements of G.S. §
.132-1.2. Therefore, a single copy of Exhibit 5 is being filed in a sealed envelope
marked “Confidential”. The Applicants will provide the study to parties to this
proceeding pursuant to an appropriate confidentiality agreement.

16. As indicated in DEC’s fuel case filing in Docket No. E-7, Sub 982,
DEC and PEC intend to begin passing these fuel cost savings on to their customers
immediately upon the approval and closing of the merger.

17.  Additional savings are expected from the two utilities being able to

reduce their reserve margins once they are affiliated. Although PEC and DEC each

3 The derivation of the joint dispatch fuel savings of $364 miltion (Exhibit 4) and the additional fuel savings of
$330.7 million (Exhibit 5), are being filed in compliance with the Commission’s requirement for a cost-benefit study
in its order issued November 2, 2000 in Docket No. M-100, Sub 129,
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will continue to develop and file annual integrated resource plans, upon
consummation of the merger, the planning of the two systems will be coordinated
to a greater extent. Just as the combined dispatch and operation of the two
generation systems will produce significant fuel savings, greater coordination of
the two companies’ resource plans should result in a reduction in the amount of
generating reserves necessary to serve the two systems on an ongoing basis. The
expected reduction in overall reserves, which reflects increased reliability of the
much larger combined systems, is made possible by the creation of a larger supply
pool that reduces the possibility of having insufficient resources to meet peak
demand following a contingency such as an unexpected outage on a large
generating unit or weather-induced high demand periods. For example, although
the loss of DEC's largest unit (1100 MWs) represents approximately 6% of DEC's
projected 2012 peak load, the loss of this unit would represent only 3.6% of the
combined load of DEC and PEC in 2012. A lower reserve margin will reduce the
amount of resources (and the associated costs) required by PEC and DEC to meet

customers’ electricity needs.

FUTURE INTEGRATION BENEFITS

18. It is anticipated that upon the actual integration of Duke and Progress
and their service companies, additional cost savings opportunities will be created.

The transition to integration is a significant undertaking and these savings will

L |
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occur over time as a result of the combination and assimilation of the companies’
information technology systems, supply chain functions, generation operations,
corporate and administrative programs, and inventories. There will be upfront
costs associated with integrating these functions to yield benefits, but future
savings in these areas are expected to be significant. Customers will enjoy the
benefits of these savings in future rate proceedings.

19.  The cost savings described above do not reflect any savings associated
with involuntary workforce reductions. Over time, Progress and Duke do expect
their combined workforces to be reduced compared to continued operation as
unaffiliated companies. To the maximum extent possible, the companies will
manage these reductions through normal retirements, employee attrition, possible
voluntary retirement programs and similar measures, rather than through forced
layoffs.

20. The savings generated from these integration activities will inure to
the benefit of DEC’s and PEC’s customers as they are reflected in future rate cases.
Both PEC and DEC are operating in an increasing cost environment with modest
load growth. Both utilities have embarked upon aggressive construction programs
to replace or modernize old coal units, which have no environmental controls, with
new clean coal and natural gas generation. For example, Duke is constructing over

1200 megawatts of new natural gas generation and is completing its 825-megawatt
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clean coal Cliffside facility. Similarly, PEC is constructing over 2000 megawatts
of new natural gas generation. Together these new plants will cost in excess of
$5 billion. Further, both utilities are facing significant cost increases associated
with the Environmental Protection Agency’s proposed new regulations, including
those involving cooling water intake; coal ash ponds; mercury emissions; and
greenhouse gas emissions. In addition, the Nuclear Regulatory Commission
continues to issue new rules imposing significant additional costs on the utilities’
nuclear operations. Specifically, new Rules 10 C.F.R. §§ 73.54 and 73.55 establish
new costly cyber security regulations and requirements for physical protection of
nuclear reactors against radiological sabotage. Current forecasts demonstrate that
the increased costs associated with the utilities” fleet modernization programs and
compliance with new regulatory requirements will require one or more general rate
cases for both utilities in the 2011-2013 timeframe. Savings realized from merger
integration activities in the test years for these general rate cases will help offset

such rate increases.

CAROLINAS CORPORATE PRESENCE

21. The combined company will maintain the name of Duke Energy, with
corporate headquarters in Charlotte and the continuation of a substantial presence
in Raleigh. The Carolinas will benefit from an industry leader headquartered here,

as well as the philanthropic, cultural and civic support associated with a major
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corporate presence. Moreover, as the largest utility in an industry that many expect
to demonstrate further consolidation in order to achieve many of the advantages
described herein, it is much less likely that the resulting company will be acquired
by another entity with the risk of corporate headquarters being moved to another
region. Similarly, with this combination of two companies domiciled in the
Carolinas, the risk that one or both could be acquired in this process of
consolidation, and their corporate headquarters moved, is eliminated.

EFFECTIVE STATE REGULATION IS NOT DIMINISHED

22. In Dockets Nos. E-2, Sub 844 and E-7, Sub 795 the Commission
established regulatory conditions and Codes of Conduct for PEC and DEC,
respectively. In Docket Nos. E-7, Sub 810 and E-7, Sub 955, the Commission
adopted additional regulatory conditions or modified existing regulatory conditions
for DEC. The purpose of these regulatory conditions and Codes of Conduct was,
among other things, to ensure that the Commission’s jurisdiction over PEC and
DEC was not diminished, and that the companies’ rates and quality of service were
not adversely impacted as a result of previous mergers or combinations involving
PEC, DEC, and their corporate parents or affiliates, or the establishment of service
companies. As explained earlier, upon the completion of the proposed business
combination, Progress will become a subsidiary of Duke. To address any concerns

or issues regarding Progress (and PEC) becoming subsidiaries of Duke, attached to
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this Application as Exhibit 6 are DEC’s regulatory conditions and Code of
Conduct properly revised to reflect this new affiliation. These revisions will cause
Progress and all of its subsidiaries (with the exception of PEC) to be treated as
“Affiliates” under DEC’s Commission-approved regulatory conditions and Code
of Conduct, and PEC to be treated the same as DEC. Given that PEC and Progress
will now be subject to DEC’s Commission-approved regulatory conditions and
Code of Conduct, PEC’s regulatory conditions and Code of Conduct will no longer
be necessary or relevant. Progress and Duke therefore petition the Commission to
nullify PEC’s regulatory conditions and Code of Conduct upon its approval of the
revised ones for DEC.

23.  Furthermore, both PEC and DEC will remain subject to full regulation
by the Commission. The merger in no way diminishes the authority of the
Commission to regulate the service quality and rates of PEC and DEC. Therefore,
effective state regulatory oversight of both utilities will continue.

23.  With regard to cost allocations between and among the various
companies within the Duke holding company structure, PEC and its service
company propose to adopt DEC’s service company’s cost allocation manual. PEC
and its service company will adopt the same cost types or functions and allocation
factors as are used by DEC and its service company. New service agreements will

be filed as appropriate, as well as updated affiliate services lists. Service company

T ——_———————ee— e e ]
STAREG1369 Page 16

2835




costs that can be directly assigned will be assigned to the entity within the
combined company receiving the benefit. Costs that cannot be directly assigned
will use the appropriate allocation factor to allocate the cost to the appropriate
entities within the combined company.

DUKE’S ISSUANCE OF SECURITIES

24. G.S. § 62-160 through G.S. § 62-169 and Commission Rule R1-16
govern the issuance of securities by a public utility. The issuance of securities by a
holding company such as Duke may be regulated by the Commission only to the
“extent that the Commission shall find that [Duke’s affiliation with DEC and PEC
through stock ownership] has an effect on the rates or service of [DEC and PEC].”
G.S. § 62-3(23)(c). By Regulatory Condition No. 41(b) in Docket No. E-7, Sub
795 the Commission established a procedure for determining whether Duke’s
issuance of securities has an effect on the rates or service of DEC. Specifically,
Regulatory Condition No. 41(d) requires that “securities issuances . . . associated
with a merger, acquisition or other business combination shall be filed in
conjunction with the information requirements and deadlines stated in Regulatory
Condition No. 54.” In turn, Regulatory Condition No. 54 requires that in the case
of a business combination affecting DEC, DEC shall file an application for
approval pursuant to G.S. § 62-111(a) at least 180 days before the proposed closing

date for the transaction. Applying these regulatory conditions to the merger under
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consideration here, Duke will issue common stock at the holding company level to
acquire the outstanding stock of Progress. DEC will issue no securities in
connection with the merger. Duke and DEC therefore request that the
Commission’s order in this proceeding acknowledge that Regulatory Condition
No. 54 has been satisfied.

MARKET POWER STUDY

25.  Attached to this Application as Exhibit 7 are the market power studies
prepared by Progress and Duke in support of their merger approval filing with the
Federal Energy Regulatory Commission. These studies are being filed in
compliance with the Commission’s order issued November 2, 2000 in Docket No.
M-100, Sub 129.

CONCLUSION

26. The acquisition of Progress by Duke at the holding company level
will allow PEC and DEC to more effectively finance the large infrastructure
investments required to meet the future energy needs of North Carolina and South
Carolina. Through the proposed joint dispatch arrangement and fuel procurement
synergies, PEC and DEC expect to reduce their joint fuel costs by over $690
million over the 5-year period 2012-2016. Other integration savings will accrue to
customers in the ordinary course of rate making proceedings.  The revision of

Duke’s Regulatory Conditions and Code of Conduct to apply to Progress and PEC
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will'address.any affiliate and cost.allocation ‘issues assaciated with the merger-and
will ensure the:continuation: of effective stite regulation.

27. ‘'Thus, any pé)fen'tia'l harms -of this: -combination will -have. been
‘remedied and: immedidte net benefits to the wtilities’ customers ‘assured. The
acquisition of Progress by Duke: is justified by the: public converiience -and
necessity:for the: reasons explained' above. The Commission should approve the
-proposed businessicombination transaction;

WHEREFORE, . Applicarits apply to the Comphission for. approval Gf: the

proposed. business: combination: ‘described- herein,. the revised DEC ngulafory

S

cancellationi: of PEC’s. Regillatory” Coiditions arid Code of Conduct, all in the

:manner:described:herein:.
RCSPGthu“YSmeiﬁed this the: 4% day of April, 2011,
‘DUKE ENERGY CORPORATION
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AGREEMENT AND PLAN OF MERGER, dated as of January 8, 2011 (this
“Agreement”), by and among DUKE ENERGY CORPORATION, a Delaware corporation
(“Duke™), DIAMOND ACQUISITION CORPORATION, a North Carolina corporation and a
direct wholly-owned subsidiary of Duke (“Merger Sub”), and PROGRESS ENERGY, INC,, a
North Carolina corporation (“Progress™).

WHEREAS, the respective Boards of Directors of Duke and Merger Sub have approved
this Agreement, and deem it advisable and in the best interests of their respective stockholders to
consummate the merger of Merger Sub with and into Progress on the terms and conditions set forth
herein (the “Merger™), and the Board of Directors of Duke has determined to recommend to the
stockholders of Duke that they approve an amendment to the Amended and Restated Certificate of
Incorporation of Duke providing for a reverse stock split and that they approve the issuance of
shares of Duke Common Stock in connection with the Merger as set forth in this Agreement;

WHEREAS, the Board of Directors of Progress has adopted this Agreement, and deems it
in the best interest of Progress to consummate the merger of Merger Sub with and into Progress on
the terms and conditions set forth herein and has determined to recommend to the shareholders of
Progress that they approve this Agreement and the Merger;

WHEREAS, Duke and Progress desire to make certain representations, warranties,
covenants and agreements in connection with the Merger and the transactions contemplated by this
Agreement and also to prescribe various conditions to the Merger; and

WHEREAS, for United States federal income tax purposes, it is intended that the Merger
shall qualify as a reorganization under Section 368(a) of the Internal Revenue Code of 1986, as
amended (the “Code™), and this Agreement is intended to be, and is hereby, adopted as a plan of
reorganization within the meaning of Section 368(a) of the Code.

NOW, THEREFORE, in consideration of the foregoing and of the representations,
warranties, covenants and agreements contained in this Agreement, the parties agree as follows:

ARTICLE I

THE MERGER

Section 1.01. The Merger. Upon the terms and subject to the conditions set forth in this
Agreement, at the Effective Time, Merger Sub shall be merged with and into Progress in
accordance with the North Carolina Business Corporation Act (the “NCBCA"). At the Effective
Time, the separate corporate existence of Merger Sub shall cease, and Progress shall be the
surviving corporation in the Merger (the “Surviving Corporation”™) and shall continue its corporate
existence under the laws of the State of North Carolina and shall succeed to and assume all of the
rights and obligations of Progress and Merger Sub in accordance with the NCBCA and shall
become, as a result of the Merger, a direct wholly-owned subsidiary of Duke.

Section 1.02. Closing. Unless this Agreement shall have been terminated pursuant to
Section 7.01, the closing of the Merger (the “Closing™) will take place at 10:00 a.m., local time, on
a date to be specified by the parties (the “Closing Date™), which, subject to Section 4.06 of this
Agreement, shall be no later than the second business day after satisfaction or waiver of the
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conditions set forth in Article VI (other than those conditions that by their terms are to be satisfied
at the Closing, but subject to the satisfaction or waiver (to the extent permitted by applicable law)
of such conditions at such time), unless another time or date is agreed to by the parties hereto. The
Closing shall be held at such location as is agreed to by the parties hereto.

Section 1.03. Effective Time of the Merger. Subject to the provisions of this Agreement,
as soon as practicable after 10:00 a.m., local time, on the Closing Date the parties thereto shall file
articles of merger (the “Articles of Merger™) executed in accordance with, and containing such
information as is required by, Section 55-11-05 of the NCBCA with the Secretary of State of the
State of North Carolina and on or after the Closing Date shall make all other filings or recordings
required under the NCBCA. The Merger shall become effective at such time as the Articles of
Merger are duly filed with the Secretary of State of the State of North Carolina or at such later time
as is specified in the Articles of Merger (the time the Merger becomes effective being hereinafter
referred to as the “Effective Time").

Section 1.04. Effects of the Merger. The Merger shall generally have the effects set forth
in this Agreement and the applicable provisions of the NCBCA.

Section 1.05. Articles of Incorporation and By-laws of the Surviving Corporation.

(a) At the Effective Time, the articles of incorporation of Merger Sub as in effect
immediately prior to the Effective Time shall be the articles of incorporation of the Surviving
Corporation until thereafter amended in accordance with the provisions thereof and hereof and
applicable Law, in each case consistent with the obligations set forth in Section 5.08.

(b)  Atthe Effective Time, the by-laws of Merger Sub as in effect immediately prior to
the Effective Time shall be the by-laws of the Surviving Corporation until thereafter amended in
accordance with the provisions thereof and hereof and applicable Law, in each case consistent with
the obligations set forth in Section 5.08.

Section 1.06. Directors and Officers of the Surviving Corporation,

(&)  The directors of Merger Sub at the Effective Time shall, from and after the
Effective Time, be the directors of the Surviving Corporation in the Merger until their successors
have been duly elected or appointed and qualified, or their earlier death, resignation or removal.

(b)  The officers of Progress at the Effective Time shall, from and after the Effective
Time, be the initial officers of the Surviving Corporation until their successors have been duly
elected or appointed and qualified, or their earlier death, resignation or removal,

Section 1.07. Post-Merger Operations.

(a) Board Matters. Duke shall take all necessary corporate action to cause the
following to occur as of the Effective Time: (i) the number of directors constituting the Board of
Directors of Duke shall be as set forth in Exhibit A hereto, with the identities of the Duke
Designees (as defined in Exhibit A hereto) as set forth in Exhibit A hereto and the identities of the
Progress Designees (as defined in Exhibit A hereto) as identified by Progress after the date hereof
in accordance with the provisions of Exhibit A hereto, subject to such individuals’ ability and
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willingness to serve; (ii) the committees of the Board of Directors of Duke shall be as set forth in
Exhibit A hereto, and the chairpersons of each such committee shall be designated in accordance
with the provisions of Exhibit A hereto, subject to such individuals’ ability and willingness to
serve; and (iii) the lead independent director of the Board of Directors of Duke shall be designated
in accordance with the provisions of Exhibit A hereto, subject to such individual’s ability and
willingness to serve. In the event any Duke Designee or any Progress Designee becomes unable or
unwilling to serve as a director on the Board of Directors of Duke, or as a chairperson of a
committee or as lead independent director, a replacement for such designee shall be determined in
accordance with the provisions of Exhibit A hereto.

(b)  Chairman of the Board; President and Chief Executive Officer; Executive Officers.

@) Duke’s Board of Directors shall cause the current Chief Executive Officer
of Progress (the “Progress CEQ”) to be appointed as the President and Chief Executive Officer of
Duke, and cause the current Chief Executive Officer of Duke (the “Duke CEQ”) to be appointed as
the Chairman of the Board of Directors of Duke, in each case, effective as of, and conditioned
upon the occurrence of, the Effective Time, and subject to such individuals’ ability and willingness
to serve. The roles and responsibilities of such officers shall be as specified on Exhibit B to this
Agreement. In the event that the Progress CEQ is unwilling or unable to serve as the President and
Chief Executive Officer of Duke as of the Effective Time, Progress and Duke shall confer and
mutually designate a President and Chief Executive Officer of Duke, who shall be appointed by
Duke in accordance with the Amended and Restated Certificate of Incorporation and Amended
and Restated By-laws of Duke as in effect as of the Effective Time. In the event that the Duke
CEO is unwilling or unable to serve as the Chairman of the Board of Directors of Duke as of the
Effective Time, Progress and Duke shall confer and mutually designate a Chairman of the Board
of Directors of Duke, who shall be appointed by Duke in accordance with the Amended and
Restated Certificate of Incorporation and Amended and Restated By-laws of Duke as in effect as
of the Effective Time.

(ii)  The material terms of the Progress CEQ’s employment with Duke as the
President and Chief Executive Officer of Duke to be in effect as of the Effective Time are set forth
on Exhibit C hereto. The parties shall use their commercially reasonable efforts to cause an
employment agreement reflecting such terms to be executed by Duke and the Progress CEQ as
promptly as practicable after the date hereof, effective as of, and conditioned upon the occurrence
of, the Effective Time.

(iii)  The material terms of the Duke CEQ’s employment with Duke as the
Chairman of the Board of Directors of Duke to be in effect as of the Effective Time are set forth on
Exhibit D hereto. The parties shall use their commercially reasonable efforts to cause an
amendment to the employment agreement of the Duke CEO reflecting such amended terms to be
executed by Duke and the Duke CEQ as promptly as practicable after the date hereof, effective as
of, and conditioned upon the occurrence of, the Effective Time.

(iv)  Subject to such individuals’ ability and willingness to so serve, Duke shall
take all necessary corporate action so that the individuals identified on Exhibit E and designated
for the Duke senior executive officer positions specified on such Exhibit shall hold such officer
positions as of the Effective Time. In the event that any such individual(s) is(are) unwilling or
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unable to serve in such officer position(s) as of the Effective Time, Progress and Duke shall confer
and mutually appoint other individual(s) to serve in such officer position(s).

(¢)  Name, Headquarters and Operations. Following the Effective Time, Duke shall
retain its current name, and shall maintain its headquarters and principal corporate offices in
Charlotte, North Carolina, none of which shall change as a result of the Merger, and, taken
together with its subsidiaries following the Effective Time, shall maintain substantial operations in
Raleigh, North Carolina.

(d)  Community Support. The parties agree that provision of charitable contributions
and community support in their respective service areas serves a number of their important
corporate goals. During the two-year period immediately following the Effective Time, Duke and
its subsidiaries taken as a whole intend to continue to provide charitable contributions and
community support within the service areas of the parties and each of their respective subsidiaries
in each service area at levels substantially comparable to the levels of charitable contributions and
community support provided, directly or indirectly, by Duke and Progress within their respective
service areas prior to the Effective Time.

Section 1.08. Transition Committee. As promptly as practicable after the date hereof and
to the extent permitted by applicable law, the parties shall create a special transition commitiee to
oversee integration planning, including, to the extent permitted by applicable law, consulting with
respect to operations and major regulatory decisions. This transition committee shall be
co-chaired by the Progress CEO and the Duke CEO, and shall be composed of such chief
executive officers and two other designees of Duke and two other designees of Progress.

ARTICLE 11

CONVERSION OF SHARES; EXCHANGE OF CERTIFICATES

Section 2.01  Effect on Capital Stock. At the Effective Time, by virtue of the Merger and
without any action on the part of holders of any shares of Progress Common Stock or any capital
stock of Merger Sub:

(a) Cancellation of Certain Progress Common Stock. Each share of Progress Common
Stock that is owned by Progress (other than in a fiduciary capacity), Duke or Merger Sub shall

automatically be canceled and retired and shall cease to exist, and no consideration shall be
delivered in exchange therefor.

(b)  Conversion of Progress Common Stock. Subject to Sections 2.02(g) and 2.02(k),
each issued and outstanding share of Progress Common Stock (other than shares to be canceled in
accordance with Section 2.01(a)) shall be converted into the right to receive 2.6125 (the
“Exchange Ratio”) fully paid and nonassessable shares of Duke Common Stock (such aggregate
amount, the “Merger Consideration™). As of the Effective Time, all such shares of Progress
Common Stock shall no longer be outstanding and shall automatically be canceled and retired and
shall cease to exist, and each holder of a certificate representing any such shares of Progress
Common Stock shall cease to have any rights with respect thereto, except the right to receive the
Merger Consideration as contemplated by this Section 2.01(b) (and cash in lieu of fractional shares
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of Duke Common Stock payable in accordance with Section 2.02(e)) to be issued or paid in
consideration therefor upon the surrender of certificates in accordance with Section 2.02, without
interest, and the right to receive dividends and other distributions in accordance with Section 2.02.

(c) Conversion of Merger Sub Common Stock. At the Effective Time, by virtue of the
Merger and without any action on the part of the holder thereof, each share of common stock, par
value $0.01 per share, of Merger Sub issued and outstanding immediately prior to the Effective
Time shall be converted into and become one validly issued, fully paid and nonassessable share of
common stock, par value $0.01 per share, of the Surviving Corporation and shall constitute the
only outstanding capital stock of the Surviving Corporation. From and after the Effective Time, all
certificates representing the common stock of Merger Sub shall be deemed for all purposes to
represent the number of shares of common stock of the Surviving Corporation into which they
were converted in accordance with the immediately preceding sentence.

Section 2.02 Exchange of Certificates,

(a) Exchange Agent. Prior to the Effective Time, Duke shall enter into an agreement
with such bank or trust company as may be mutually agreed by Duke and Progress (the “Exchange
Agent™), which agreement shall provide that Duke shall deposit with the Exchange Agent at or
prior to the Effective Time, for the benefit of the holders of shares of Progress Common Stock, for
exchange in accordance with this Article 11, through the Exchange Agent, certificates representing
the shares of Duke Common Stock representing the Merger Consideration (or appropriate
alternative arrangements shall be made by Duke if uncertificated shares of Duke Common Stock
will be issued). Following the Effective Time, Duke shall make available to the Exchange Agent,
from time to time as needed, cash sufficient to pay any dividends and other distributions pursuant
to Section 2.02(c) (such shares of Duke Common Stock to be deposited, together with any
dividends or distributions with respect thereto with a record date after the Effective Time, being
hereinafter referred to as the “Exchange Fund®).

(b) Exchange Procedures. As soon as reasonably practicable after the Effective Time
and in any event not later than the fifth Business Day following the Effective Time, Duke shall
cause the Exchange Agent to mail to each holder of record of a certificate or certificates that
immediately prior to the Effective Time represented outstanding shares of Progress Common
Stock (the “Certificates”) whose shares were converted into the right to receive shares of Duke
Common Stock pursuant to Section 2.01(b), (i) a letter of transmittal (which shall specify that
delivery shall be effected, and risk of loss and title to the Certificates shall pass, only upon delivery
of the Certificates to the Exchange Agent and shall be in such form and have such other provisions
as Duke and Progress may reasonably specify) and (ii) instructions for use in surrendering the
Certificates in exchange for certificates representing whole shares of Duke Common Stock (or
appropriate alternative arrangements shall be made by Duke if uncertificated shares of Duke
Common Stock will be issued), cash in lieu of fractional shares pursuant to Section 2.02(¢) and any
dividends or other distributions payable pursuant to Section 2.02(c). Upon surrender of a
Certificate for cancellation to the Exchange Agent, together with such letter of transmittal, duly
completed and validly executed in accordance with the instructions thereto, and such other
documents as may reasonably be required by the Exchange Agent, the holder of such Certificate
shall bz entitled to receive in exchange therefor that number of whole shares of Duke Common
Stock (which shall be in uncertificated book entry form unless a physical certificate is requested),
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that such holder has the right to receive pursuant to the provisions of this Article [I, certain
dividends or other distributions in accordance with Section 2.02(c) and cash in lieu of any
fractional share of Duke Common Stock in accordance with Section 2.02(¢), and the Certificate so
surrendered shall forthwith be canceled. In the event of a transfer of ownership of Progress
Common Stock that is not registered in the transfer records of Progress, the proper number of
shares of Duke Common Stock may be issued to a person other than the person in whose name the
Certificate so surrendered is registered if such Certificate shall be properly endorsed or otherwise
be in proper form for transfer and the person requesting such issuance shall pay any transfer or
other taxes required by reason of the issuance of shares of Duke Common Stock to a person other
than the registered holder of such Certificate or establish to the satisfaction of Duke that such tax
has been paid or is not applicable. Until surrendered as contemplated by this Section 2.02, each
Certificate shall be deemed at any time afier the Effective Time to represent only the right to
receive upon such surrender the Merger Consideration, which the holder thereof has the right to
receive in respect of such Certificate pursuant to the provisions of this Article I1, certain dividends
or other distributions in accordance with Section 2.02(c) and cash in lieu of any fractional share of
Duke Common Stock, in accordance with Section 2.02(e). No interest shall be paid or will accrue
on the Merger Consideration or any cash payable to holders of Certificates pursuant to the
provisions of this Article 11.

(c) Distributions with Respect to Unexchanged Shares. No dividends or other
distributions with respect to Duke Common Stock with a record date after the Effective Time shall
be paid to the holder of any unsurrendered Certificate with respect to the shares of Duke Common
Stock issuable hereunder in respect thereof and no cash payment in lieu of fractional shares shall
be paid to any such holder pursuant to Section 2.02(e), and all such dividends and other
distributions shall be paid by Duke to the Exchange Agent and shall be included in the Exchange
Fund, in each case until the surrender of such Certificate in accordance with this Article II. Subject
to the effect of applicable escheat or similar laws, following surrender of any such Certificate there
shall be paid to the recordholder thereof, (i) without interest, the number of whole shares of Duke
Common Stock issuable in exchange therefor pursuant to this Article [1, the amount of dividends
or other distributions with a record date after the Effective Time theretofore paid with respect to
such whole shares of Duke Common Stock and the amount of any cash payable in lieu of a
fractional share of Duke Common Stock to which such holder is entitled pursuant to Section
2.02(e) and (i) at the appropriate payment date, the amount of dividends or other distributions with
a record date after the Effective Time but prior to such surrender and with a paymeni date
subsequent to such surrender payable with respect to such whole shares of Duke Common Stock.

(d  No Further Ownership Rights in Progress Common Stock: Closing of Transfer
Books. All shares of Duke Common Stock issued upon the surrender for exchange of Certificates

in accordance with the terms of this Article II (including any cash paid pursuant to this Article 1)
shall be deemed to have been issued (and paid) in full satisfaction of all rights pertaining to the
shares of Progress Common Stock theretofore represented by such Certificates, subject, however,
to Progress’s obligation to pay any dividends or make any other distributions with a record date
prior to the Effective Time that may have been declared or made by Progress on such shares of
Progress Common Stock that remain unpaid at the Effective Time. As of the Effective Time, the
stock transfer books of Progress shall be closed, and there shall be no further registration of
transfers on the stock transfer books of Progress of the shares of Progress Common Stock that were
outstandirg immediately prior to the Effective Time. If, after the Effective Time, Certificates are
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presented to Progress, Duke or the Exchange Agent for any reason, they shall be canceled and
excharged as provided in this Article I1, except as otherwise required by law.

(e) No Fractional Shares.

M No certificates or scrip representing fractional shares of Duke Common
Stock shall be issued upon the surrender for exchange of Certificates, no dividend or distribution
of Duke shall relate to such fractional share interests and such fractional share interests will not
entitle the owner thereof to vote or to any rights of a shareholder of Duke but, in licu thereof, each
holder of such Certificate will be entitled to a cash payment in accordance with the provisions of
this Section 2.02(e).

(ii)  As promptly as practicable following the Effective Time, the Exchange
Agent shall determine the excess of (A) the number of whole shares of Duke Common Stock
delivered to the Exchange Agent by Duke pursuant to Section 2.02(a) representing the Merger
Consideration over (B) the aggregate number of whole shares of Duke Common Stock to be
distributed to former holders of Progress Common Stock pursuant to Section 2.02(b) (such excess
being herein called the “Excess Shares”). Following the Effective Time, the Exchange Agent shall,
on behalf of former shareholders of Progress, sell the Excess Shares at then-prevailing prices on
the New York Stock Exchange, Inc. (“NYSE™), all in the manner provided in Section 2.02(e)(iii).
The parties acknowledge that payment of the cash consideration in lieu of issuing fractional shares
of Duke Common Stock was not separately bargained for consideration but merely represents a
mechahical rounding off for purposes of avoiding the expense and inconvenience to Duke that
would otherwise be caused by the issuance of fractional shares of Duke Common Stock.

(iii)  The sale of the Excess Shares by the Exchange Agent shall be executed on
the NYSE through one or more member firms of the NYSE and shall be executed in round lots to
the extent practicable. The Exchange Agent shall use reasonable efforts to complete the sale of the
Excess Shares as promptly following the Effective Time as, in the Exchange Agent’s sole
judgment, is practicable consistent with obtaining the best execution of such sales in light of
prevailing market conditions. Until the net proceeds of such sale or sales have been distributed to
the holders of Certificates formerly representing Progress Common Stock, the Exchange Agent
shal! hold such proceeds in trust for holders of Progress Common Stock (the “Common Shares
Trust”). The Surviving Corporation shall pay all commissions, transfer taxes and other
out-of-pocket transaction costs, including the expenses and compensation of the Exchange Agent
incurred in connection with such sale of the Excess Shares. The Exchange Agent shall determine
the portion of the Common Shares Trust to which each former holder of Progress Common Stock
is entitled, if any, by multiplying the amount of the aggregate net proceeds composing the
Common Shares Trust by a fraction, the numerator of which is the amount of the fractional share
interest to which such former holder of Progress Common Stock would otherwise be entitled (after
taking into account all shares of Progress Common Stock held at the Effective Time by such
holder) and the denominator of which is the aggregate amount of fractional share interests to which
all former holders of Progress Common Stock would otherwise be entitled.

(iv)  As soon as practicable after the determination of the amount of cash, if any,

to be paid to holders of Certificates formerly representing Progress Common Stock with respect to
any fractional share interests, the Exchange Agent shall make available such amounts to such
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holders of Certificates formerly representing Progress Common Stock, without interest, subject to
and in accordance with the terms of Section 2.02(c).

® Termination of Exchange Fund. Any portion of the Exchange Fund that remains
undistributed to the holders of the Certificates for one year after the Effective Time shall be
delivered to Duke, upon demand, and any holders of the Certificates who have not theretofore
complied with this Article Il shall thereafter look only to Duke for payment of their claim for
Merger Consideration, any dividends or distributions with respect to Duke Common Stock and
any cash in lieu of fractional shares of Duke Common Stock.

(8) No Liability. None of Duke, Progress, Merger Sub, the Surviving Corporation or
the Exchange Agent or any of their respective directors, officers, employees and agents shall be
liable fo any person in respect of any shares of Duke Common Stock, any dividends or
distributions with respect thereto, any cash in lieu of fractional shares of Duke Common Stock or
any cash from the Exchange Fund, in each case delivered to a public official pursuant to any
applicable abandoned property, escheat or similar law. If any Certificate shall not have been
surrendered prior to five years after the Effective Time (or immedialely prior to such earlier date
on which any Merger Consideration, any dividends or distributions payable to the holder of such
Certificate or any cash payable to the holder of such Certificate formerly representing Progress
Common Stock pursuant to this Article I, would otherwise escheat to or become the property of
any Governmental Authority), any such Merger Consideration, dividends or distributions in
respect of such Certificate or such cash shall, to the extent permitted by applicable law, become the
property of Duke, free and clear of all claims or interest of any person previously entitled thereto.

(h) Investment of Exchange Fund. The Exchange Agent shall invest any cash included
in the Exchange Fund, as directed by Duke, on a daily basis, provided that no gain or loss thereon
shall affect the amounts payable to the holders of Progress Common Stock pursuant to the other
provisions of this Article [I. Any interest and other income resulting from such investments shall
be paid to Duke.

(i) Withholding Rights. Duke and the Exchange Agent shall be entitled to deduct and
withhold from any consideration payable pursuant to this Agreement to any person who was a
holder of Progress Common Stock immediately prior to the Effective Time such amounts as Duke
and the Exchange Agent may be required to deduct and withhold with respect to the making of
such payment under the Code or any other provision of applicable federal, state, local or foreign
tax law. To the extent that amounts are so withheld by Duke or the Exchange Agent and duly paid
over to the applicable taxing authority, such withheld amounts shall be treated for all purposes of
this Agreement as having been paid to the person to whom such consideration would otherwise
have been paid.

)] Lost. Stolen or Destroyed Certificates. If any Certificate shall have been lost,
stolen or destroyed, upon the making of an affidavit of that fact by the person claiming such
Certificate to be lost, stolen or destroyed and, if required by Duke, the posting by such person of a
bond in such reasonable amount as Duke may direct as indemnity against any claim that may be
made against it with respect to such Certificate, the Exchange Agent shall issue in exchange for
such lost, stolen or destroyed Certificate, the Merger Consideration and, if applicable, any unpaid

2853



dividends and distributions on shares of Duke Common Stock deliverable in respect thereof and
any cdsh in lieu of fractional shares, in each case pursuant to this Agreement.

(k)  Adjustments to Prevent Dilution. In the event that Progress changes the number of
shares of Progress Common Stock or securities convertible or exchangeable into or exercisable for
shares of Progress Common Stock, or Duke changes the number of shares of Duke Common Stock
or securities convertible or exchangeable into or exercisable for shares of Duke Common Stock,
issued and outstanding prior to the Effective Time, in each case as a result of a reclassification,
stock split (including a reverse stock split), stock dividend or distribution, subdivision, exchange
or readjustment of shares, or other similar transaction, the Exchange Ratio shall be equitably
adjusted; provided, however, that nothing in this Section 2.02(k) shall be deemed to permit or
authorize any party hereto to effect any such change that it is not othérwise authorized or permitted
to undertake pursuant to this Agreement. Without limiting the generality of the foregoing, upon
Duke’s implementation of the reverse stock split as described in Section 5.01(c), the Exchange
Ratio will be reduced by multiplying the then-current Exchange Ratio by a ratio, the numerator of
which is the number of shares of Duke Common Stock outstanding immediately following such
reverse stock split, and the denominator of which is the number of shares of Duke Common Stock
outstanding immediately prior to such reverse stock split.

)] Uncertificated Shares. [n the case of outstanding shares of Progress Common
Stock that are not represented by Certificates, the parties shall make such adjustments to this
Section 2.02 as are necessary or appropriate to implement the same purpose and effect that this
Section 2,02 has with respect to shares of Progress Common Stock that are represented by
Certificates.

ARTICLE ITI

REPRESENTATIONS AND WARRANTIES

Section 3.01 Representations and Warranties of Progress. Except as set forth in the letter
dated the date of this Agreement and delivered to Duke by Progress concurrently with the
execution and delivery of this Agreement (the “Progress Disclosure Letter”) or, to the extent the
qualifying nature of such disclosure is readily apparent therefrom and excluding any
forward-looking statements, risk factors and other similar statements that are cautionary and
non-specific in nature, as set forth in the Progress SEC Reports filed on or after January 1, 2009
and prior to the date hereof, Progress represents and warrants to Duke as follows:

(a) Organization and Qualification.

) Each of Progress and its subsidiaries is duly organized, validly existing and
in good standing (with respect to jurisdictions that recognize the concept of good standing) under
the laws of its jurisdiction of organization and has full power and authority to conduct its business
as and to the extent now conducted and to own, use and lease its assets and properties, except for
such failures to be so organized, existing and in good standing (with respect to jurisdictions that
recognize the concept of good standing) or to have such power and authority that, individually or
in the aggregate, have not had and could not be reasonably expected to have a material adverse
effect on Progress. Each of Progress and its subsidiaries is duly qualified, licensed or admitted to
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do business and is in good standing (with respect to jurisdictions that recognize the concept of
good standing) in each jurisdiction in which the ownership, use or leasing of its assets and
properties, or the conduct or nature of its business, makes such qualification, licensing or
admission necessary, except for such failures to be so qualified, licensed or admitted and in good
standing (with respect to jurisdictions that recognize the concept of good standing) that,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Progress. Section 3.01(a) of the Progress Disclosure Letter sets forth as
of the date of this Agreement the name and jurisdiction of organization of each subsidiary of
Progress. No subsidiary of Progress owns any stock in Progress. Progress has made available to
Duke prior to the date of this Agreement a true and complete copy of Progress’s articles of
incorporation and by-laws, each as amended through the date hereof.

(i)  Section 3.01(a) of the Progress Disclosure Letter sets forth a description as
of the date of this Agreement, of all Progress Joint Ventures, including (x) the name of each such
entity and (y) a brief description of the principal line or lines of business conducted by each such
entity. For purposes of this Agreement:

(A)  “Joint Venture” of a person or entity shall mean any person that is
not a subsidiary of such first person, in which such first person or one or more of its
subsidiaries owns directly or indirectly an equity interest, other than equity
interests held for passive investment purposes that are less than 5% of each class of
the outstanding voting securities or equity interests of such second person;

(B)  “Progress Joint Venture” shall mean any Joint Venture of Progress
or any of its subsidiaries in which the invested capital associated with Progress’s or
its subsidiaries’ interest, as of the date of this Agreement exceeds $50,000,000; and

(C}  “Duke Joint Venture” shall mean any Joint Venture of Duke or any
of its subsidiaries in which the invested capital associated with Duke’s or its
subsidiaries’ interest, as of the date of this Agreement, exceeds $100,000,000.

(iii)  Except for interests in the subsidiaries of Progress, the Progress Joint
Ventures and interests acquired after the date of this Agreement without violating any covenant or
agreement set forth herein, neither Progress nor any of its subsidiaries directly or indirectly owns
any equity or similar interest in, or any interest convertible into or exchangeable or exercisable for,
any equity or similar interest in, any person, in which the invested capital associated with such
interest of Progress or any of its subsidiaries exceeds, individually as of the date of this Agreement,
$50,000,000.

(b)  Capital Stock.

@) The authorized capital stock of Progress consists of:

(A) 500,000,000 shares of common stock, no par value (the “Progress
Common Stock™), of which 293,150,141 shares were outstanding as of November
2,2010; and
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(B) 20,000,000 shares of preferred stock, no par value per share, none of
which were outstanding as of the date of this Agreement.

As of the date of this Agreement, no shares of Progress Common Stock were held in the
treasury of Progress. As of the date of this Agreement, 1,418,447 shares of Progress Common
Stock were subject to outstanding stock options granted under the Progress Employee Stock
Option Plans (collectively, the “Progress Employee Stock Options™), 1,194,888 shares of Progress
Common Stock were subject to outstanding awards of restricted stock units or phantom shares of
Progress Common Stock (“Progress Restricted Stock Units™), 1,875,087 shares of Progress
Common Stock were subject to outstanding awards of performance shares of Progress Common
Stock, determined at maximum performance levels (“Progress Performance Shares™) and
1,651,047 additional shares of Progress Common Stock were reserved for issuance pursuant to the
Progress Energy, Inc. 1997 Equity Incentive Plan, the Progress Energy, Inc. 2002 Equity Incentive
Plan, the Progress Energy, Inc. 2007 Equity Incentive Plan, the Amended and Restated Progress
Energy, Inc. Non-Employee Director Stock Unit Plan, and any other compensatory plan, program
or arrangement under which shares of Progress Common Stock are reserved for issuance
(collectively, the “Progress Employee Stock Option Plans™). Since November 2, 2010, no shares
of Progress Common Stock have been issued except pursuant to the Progress Employee Stock
Option Plans and Progress Employee Stock Options issued thereunder and the Progress Energy,
Inc. Investor Plus Plan, and from November 2, 2010 to the date of this Agreement, no shares of
Progress Common Stock have been issued other than 17,367 shares of Progress Common Stock
issued pursuant to the Progress Employee Stock Option Plans or Progress Employee Stock
Options issued thereunder and 62,489 shares of Progress Common Stock issued pursuant to the
Progress Energy, Inc. Investor Plus Plan. All of the issued and outstanding shares of Progress
Common Stock are, and all shares reserved for issuance will be, upon issuance in accordance with
the terms specified in the instruments or agreements pursuant to which they are issuable, duly
authorized, validly issued, fully paid and nonassessable. Except as disclosed in this Section
3.01(b), as of the date of this Agreement there are no outstanding subscriptions, options, warrants,
rights (including stock appreciation rights), preemptive rights or other contracts, commitments,
understandings or arrangements, including any right of conversion or exchange under any
outstanding security, instrument or agreement (together, “Options™), obligating Progress or any of
its subsidiaries {A) to issue or sell any shares of capital stock of Progress, (B) to grant, extend or
enter into any Option with respect thereto, (C) redeem or otherwise acquire any such shares of
capital stock or other equity interests or (D) provide a material amount of funds to, or make any
material investment (in the form of a loan, capital contribution or otherwise) in, any of their
respective subsidiaries.

(i)  Except as permitted by this Agreement, all of the outstanding shares of
capital stock of each subsidiary of Progress are duly authorized, validly issued, fully paid and
nonassessable and are owned, beneficially and of record, by Progress or a subsidiary of Progress,
free and clear of any liens, claims, mortgages, encumbrances, pledges, security interests, equities
and charges of any kind (each a “Lien™), except for any of the foregoing that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect on
Progress. There are no (A) outstanding Options obligating Progress or any of its subsidiaries to
issue or sell any shares of capital stock of any subsidiary of Progress or to grant, extend or enter
into any such Option or (B) voting trusts, proxies or other commitments, understandings,
restrictions or arrangements in favor of any person other than Progress or a subsidiary
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wholly-owned, directly or indirectly, by Progress with respect to the voting of or the right to
participate in dividends or other earnings on any capital stock of Progress or any subsidiary of
Progress.

(iii)  Progress is a “holding company” as defined under Section 1262 of the
Public Utility Holding Company Act of 2005, as amended (the “2005 Act™).

(iv)  As of the date of this Agreement, no bonds, debentures, notes or other
indebtedness of Progress or any of its subsidiaries having the right to vote (or which are
convertible into or exercisable for securities having the right to vote) (collectively, “Progress
Voting Debt”) on any matters on which Progress shareholders may vote are issued or outstanding
nor are there any outstanding Options obligating Progress or any of its subsidiaries to issue or sell
any Progress Voting Debt or to grant, extend or enter into any Option with respect thereto.

(v)  There have been no repricings of any Progress Employee Stock Options
through amendments, cancellation and reissuance or other means during the current or prior two
(2) calendar years. None of the Progress Employee Stock Options, Progress Restricted Stock Units
or Progress Performance Shares (A) have been granted since November 2, 2010, except as
permitted by this Agreement, or (B) have been granted in contemplation of the Merger or the
transactions contemplated in this Agreement. None of the Progress Employee Stock Options was
granted with an exercise price below the per share closing price on the NYSE on the date of grant.
All grants of Progress Employee Stock Options, Progress Restricted Stock Units and Progress
Performance Shares were validly made and properly approved by the Board of Directors of
Progress (or a duly authorized committee or subcommittee thereof) in compliance with all
applicable laws and recorded on the consolidated financial statements of Progress in accordance
with GAAP, and no such grants of Progress Employee Stock Options involved any “back dating,”
“forward dating” or similar practices.

(c)  Authority. Progress has full corporate power and authority to enter into this
Agreement, to perform its obligations hereunder and, subject to obtaining Progress Shareholder
Approval, to consummate the transactions contemplated hereby. The execution, delivery and
performance of this Agreement by Progress and the consummation by Progress of the transactions
contemplated hereby have been duly and validly adopted and unanimously approved by the Board
of Directors of Progress, the Board of Directors of Progress has recommended approval of this
Agreement by the shareholders of Progress and directed that this Agreement be submitted to the
shareholders of Progress for their approval, and no other corporate proceedings on the part of
Progress or its shareholders are necessary to authorize the execution, delivery and performance of
this Agreement by Progress and the consummation by Progress of the Merger and the other
transactions contemplated hereby, other than obtaining Progress Shareholder Approval. This
Agreement has been duly and validly executed and delivered by Progress and, assuming this
Agreement constitutes the legal, valid and binding obligation of Duke and Merger Sub, constitutes
a legal, valid and binding obligation of Progress enforceable against Progress in accordance with
its terms, except that such enforcement may be subject to applicable bankruptcy, insolvency,
reorganization, moratorium or other similar laws, now or hereafter in effect, relating to creditors’
rights generally and to general equitable principles.

-12-

2857



(d)  No Conflicts; Approvals and Consents.

) The execution and delivery of this Agreement by Progress does not, and the
performance by Progress of its obligations hereunder and the consummation of the Merger and the
other transactions contemplated hereby will not, conflict with, result in a violation or breach of,
constitute (with or without notice or lapse of time or both) a default under, result in or give to any
person any right of payment or reimbursement, termination, cancellation, modification or
acceleration of, or result in the creation or imposition of any Lien upon any of the assets or
properties of Progress or any of its subsidiaries or any of the Progress Joint Ventures under, any of
the terms, conditions or provisions of (A) the certificates or articles of incorporation or by-laws (or
other comparable organizational documents) of Progress or any of its subsidiaries or any of the
Progress Joint Ventures, or (B) subject to the obtaining of Progress Shareholder Approval and the
taking of the actions described in paragraph (ii) of this Section 3.01(d), including the Progress
Required Statutory Approvals, (x) any statute, law, rule, regulation or ordinance (together, “laws”),
or any judgment, order, writ or decree (together, “orders™), of any federal, state, local or foreign
government or any court of competent jurisdiction, administrative agency or commission or other
governmental authority or instrumentality, domestic, foreign or supranational (each, a
“Governmental Authority”) applicable to Progress or any of its subsidiaries or any of the Progress
Joint Ventures or any of their respective assets or properties, or (y) any note, bond, mortgage,
security agreement, credit agreement, indenture, license, franchise, permit, concession, contract,
lease, obligation or other instrument to which Progress or any of its subsidiaries or any of the
Progress Joint Ventures is a party or by which Progress or any of its subsidiaries or any of the
Progress Joint Ventures or any of their respective assets or properties is bound, excluding from the
foregoing clauses (x) and (y) such items that, individually or in the aggregate, have not had and
could not reasonably be expected to have a material adverse effect on Progress.

(ii)  Except for (A) compliance with, and filings under, the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, and the rules and regulations thereunder (the
“HSR Act™); (B) the filing with and, to the extent required, the declaration of effectiveness by the
Securities and Exchange Commission (the “SEC”) of (1) a proxy statement relating to the approval
of this Agreement by Progress’s shareholders (such proxy statement, together with the proxy
statement relating to the approval of this Agreement by Duke’s shareholders, in each case as
amended or supplemented from time to time, the “Joint Proxy Statement™) pursuant to the
Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder (the
“Exchange Act”), (2) the registration statement on Form S-4 prepared in connection with the
issuance of Duke Common Stock in the Merger (the “Form S-4") and (3) such reports under the
Exchange Act as may be required in connection with this Agreement and the transactions
contemplated hereby; (C) the filing of documents with various state securities authorities that may
be required in connection with the transactions contemplated hereby; (D) such filings with and
approvals of the NYSE to permit the shares of Duke Common Stock that are to be issued pursuant
to Article 11 to be listed on the NYSE; (E) the registration, consents, approvals and notices required
under the 2005 Act; (F) notice to, and the consent and approval of, the Federal Energy Regulatory
Commission (the *FERC™) under Section 203 of the Federal Power Act, as amended (the “Power
Act™), or an order under the Power Act disclaiming jurisdiction over the transactions contemplated
hereby; (G) the filing of an application to, and consent and approval of, and issuance of any
required licenses and license amendments by, the Nuclear Regulatory Commission (the “NRC”)
under the Atomic Energy Act of 1954, as amended (the “Atomic Energy Act”); (H) the filing of the
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Articles of Merger and other appropriate merger documents required by the NCBCA with the
Secretary of State of the State of North Carolina and appropriate documents with the relevant
authorities of other states in which Progress is qualified to do business; (I) compliance with and
such filings as may be required under applicable Environmental Laws; (J) to the extent required,
notice to and the approval of the North Carolina Utilities Commission (the “NCUC”), the Public
Service Commission of South Carolina (the “PSCSC”), the Florida Public Service Commission
(the “FPSC™), the Public Utilities Commission of Ohio (the “*PUCO™), the Indiana Utility
Regulatory Commission (the “IlURC) and the Kentucky Public Service Commission (the
“KPSC”) (collectively, the “Applicable PSCs”); (K) required pre-approvals (the “FCC
Pre-Approvals”) of license transfers with the Federal Communications Commission (the “FCC”);
(L) such other items as disclosed in Section 3.01(d) of the Progress Disclosure Letter; and (M)
compliance with, and filings under, antitrust or competition laws of any foreign jurisdiction, if
required (the items set forth above in clauses (A) through (H) and (J), collectively, the “Progress
Required Statutory Approvals™), no consent, approval, license, order or authorization
(*Consents™) or action of, registration, declaration or filing with or notice to any Governmental
Authority is necessary or required to be obtained or made in connection with the execution and
delivery of this Agreement by Progress, the performance by Progress of its obligations hereunder
or the consummation of the Merger and the other transactions contemplated hereby, other than
such items that the failure to make or obtain, as the case may be, individually or in the aggregate,
could not reasonably be expected to have a material adverse effect on Progress.

(e) SEC Reports, Financial Statements and Utility Reports.

() Progress and its subsidiaries have filed or furnished each form, report,
schedule, registration statement, registration exemption, if applicable, definitive proxy statement
and other document (together with all amendments thereof and supplements thereto) required to be
filed or furnished by Progress or any of its subsidiaries pursuant to the Securities Act of 1933, as
amended, and the rules and regulations thereunder (the “Securities Act”) or the Exchange Act with
the SEC since January 1, 2007 (as such documents have since the time of their filing been amended
or supplemented, the “Progress SEC Reports™). As of their respective dates, after giving effect to
any amendments or supplements thereto, the Progress SEC Reports (A) complied as to form in all
material respects with the requirements of the Securities Act and the Exchange Act, if applicable,
as the case may be, and, to the extent applicable, the Sarbanes-Oxley Act of 2002 (“SOX™), and
(B) did not contain any untrue statement of a material fact or omit to state a material fact required
to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading.

(ii)  Each of the principal executive officer of Progress and the principal
financial officer of Progress (or each former principal executive officer of Progress and each
former principal financial officer of Progress, as applicable) has made all certifications required by
Rule 13a-14 or 15d-14 under the Exchange Act or Sections 302 and 906 of SOX and the rules and
regulations of the SEC promulgated thereunder with respect to the Progress SEC Reports. For
purposes of the preceding sentence, “principal executive officer” and “principal financial officer”
shall have the meanings given to such terms in SOX. Since January 1, 2007, neither Progress nor
any of its subsidiaries has arranged any outstanding “extensions of credit” to directors or executive
officers within the meaning of Section 402 of SOX.
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(iii)  The audited consolidated financial statements and unaudited interim
consolidated financial statements (including, in each case, the notes, if any, thereto) included in the
Progress SEC Reports (the “Progress Financial Statements™) complied as to form in all material
respects with the published rules and regulations of the SEC with respect thereto in effect at the
time of filing or furnishing the applicable Progress SEC Report, were prepared in accordance with
United States generally accepted accounting principles (“GAAP”™) applied on a consistent basis
during the periods involved (except as may be indicated therein or in the notes thereto and except
with réspect to unaudited statements as permitted by Form 10-Q of the SEC) and fairly present
(subject, in the case of the unaudited interim financial statements, to normal, recurring year-end
audit adjustments that were not or are not expected to be, individually or in the aggregate,
materially adverse to Progress) the consolidated financial position of Progress and its consolidated
subsidiaries as of the respective dates thereof and the consolidated results of their operations and
cash flows for the respective periods then ended.

(iv)  All filings (other than immaterial filings) required to be made by Progress
or any of its subsidiaries since January 1, 2007, under the 2005 Act, the Power Act, the Atomic
Energy Act, the Natural Gas Act, the Natural Gas Policy Act of 1978, the Communications Act of
1934 and applicable state laws and regulations, have been filed with the SEC, the FERC, the
Department of Energy (the “DOE”), the FCC or any applicable state public utility commissions
(including, to the extent required, NCUC, PSCSC and FPSC), as the case may be, including ail
forms, statements, reports, agreements (oral or written) and all documents, exhibits, amendments
and supplements appertaining thereto, including all rates, tariffs, franchises, service agreements
and related documents, and all such filings complied, as of their respective dates, with all
applicable requirements of the applicable statute and the rules and regulations thereunder, except
for filings the failure of which to make or the failure of which to make in compliance with all
applicable requirements of the applicable statute and the rules and regulations thereunder,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Progress.

(v)  Progress has designed and maintains a system of internal control over
financial reporting (as defined in Rules 13a~{5(f) and 15d-15(f) of the Exchange Act) sufficient to
provide reasonable assurances regarding the reliability of financial reporting. Progress (x) has
designed and maintains disclosure controls and procedures (as defined in Rules 13a-15(e) and
15d-15(e) of the Exchange Act) to provide reasonable assurance that all information required to be
disclosed by Progress in the reports that it files or submits under the Exchange Act is recorded,
processed, summarized and reported within the time periods specified in the SEC’s rules and
forms and is accumulated and communicated to Progress’s management as appropriate to allow
timely decisions regarding required disclosure, and (y) has disclosed, based on its most recent
evaluation of internal control over financial reporting, to Progress’s outside auditors and the audit
committee of the Board of Directors of Progress (A) all significant deficiencies and material
weaknesses in the design or operation of internal control over financial reporting which are
reasonably likely to adversely affect Progress’s ability to record, process, summarize and report
financial information and (B) any fraud, whether or not material, that involves management or
other employees who have a significant role in Progress’s internal control over financial reporting.
Since December 31, 2006, any material change in internal control over financial reporting required
to be disclosed in any Progress SEC Report has been so disclosed.
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(vi)  Since December 31, 2006, (x) neither Progress nor any of its subsidiaries
nor, to the knowledge of the Executive Officers (for the purposes of this Section 3.01(e)}(vi), as
such term is defined in Section 3b-7 of the Exchange Act) of Progress, any director, officer,
employee, auditor, accountant or representative of Progress or any of its subsidiaries has received
or otherwise obtained knowledge of any material complaint, allegation, assertion or claim,
whether written or oral, regarding the accounting or auditing practices, procedures, methodologies
or methods of Progress or any of its subsidiaries or their respective internal accounting controls
relating to periods after December 31, 2006, including any material complaint, allegation,
assertion or claim that Progress or any of its subsidiaries has engaged in questionable accounting
or auditing practices (except for any of the forcgoing after the date hereof which have no
reasonable basis), and (y) to the knowledge of the Executive Officers of Progress, no attorney
representing Progress or any of its subsidiaries, whether or not employed by Progress or any of its
subsidiaries, has reported evidence of a material violation of securities laws, breach of fiduciary
duty or similar violation, relating to periods after December 31, 2006, by Progress or any of its
officers, directors, employees or agents to the Board of Directors of Progress or any committee
thereof or to any director or Executive Officer of Progress.

(H Absence of Certain Changes or Events. Since December 31, 2009, through the date
hereof, Progress and its subsidiaries have conducted their respective businesses in all material
respects in the ordinary course of business in a consistent manner since such date and there has not
been any change, event or development that, individually or in the aggregate, has had or could
reasonably be expected to have a material adverse effect on Progress.

(g)  Absence of Undisclosed Liabilities. Except for matters reflected or reserved
against in the consolidated balance sheet (or notes thereto) as of December 31, 2009, included in
the Progress Financial Statements, neither Progress nor any of its subsidiaries has any liabilities or
obligations (whether absolute, accrued, contingent, fixed or otherwise, or whether due or to
become due) of any nature that would be required by GAAP to be reflected on a consolidated
balance sheet of Progress and its consolidated subsidiaries (including the notes thereto), except
liabilities or obligations (i) that were incurred in the ordinary course of business consistent with
past practice since December 31, 2009, (ii) that were incurred in connection with the transactions
contemplated by this Agreement and that are not material in the aggregate or (iii) that, individually
or in the aggregate, have not had and could not reasonably be expected to have a material adverse
effect on Progress. Neither Progress nor any of its subsidiaries is a party to, or has any
commitment to become a party to, any joint venture, off-balance sheet partnership or any similar
contract or arrangement (including any Contract relating to any transaction or relationship
between or among Progress and any of its subsidiaries, on the one hand, and any unconsolidated
affiliate, including any structured finance, special purpose or limited purpose entity or person, on
the other hand, or any “off-balance sheet arrangements” (as defined in [tem 303(a) of Regulation
S-K under the Exchange Act), where the result, purpose or effect of such contract or arrangement
is to avoid disclosure of any material transaction involving, or material liabilities of, Progress or
any of its subsidiaries, in the Progress Financial Statements or the Progress SEC Reports.

(h)  Legal Proceedings. Except for Environmental Claims, which are the subject of
Section 3.01(n), as of the date of this Agreement, (i) there are no actions, suits, arbitrations or

proceedings pending or, to the knowledge of Progress, threatened against, relating to or affecting,
nor to the knowledge of Progress are there any Governmental Authority investigations, inquiries
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or audits pending or threatened against, relating to or affecting, Progress or any of its subsidiaries
or any of the Progress Joint Ventures or any of their respective assets and properties that, in each
case, individually or in the aggregate, have had or could reasonably be expected to have a material
adverse effect on Progress and (ii) neither Progress nor any of its subsidiaries or material assets is
subject to any order of any Governmental Authority that, individually or in the aggregate, has had
or could reasonably be expected to have a material adverse effect on Progress.

(i) Information Supplied. None of the information supplied or to be supplied by
Progress for inclusion or incorporation by reference in (i) the Form 8-4 will, at the time the Form
S-4 is filed with the SEC, at any time it is amended or supplemented or at the time it becomes
effective under the Securities Act, contain any untrue statement of a material fact or omit to state
any material fact required to be stated therein or necessary to make the statements therein not
misleading, or (ii) the Joint Proxy Statement will, at the date it is first mailed to Duke’s
shareholders or Progress’s shareholders or at the time of the Progress Shareholders Meeting or the
Duke Shareholders Meeting, contain any untrue statement of a material fact or omit to state any
material fact required to be stated therein or necessary in order to make the statements therein, in
light of the circumstances under which they are made, not misleading. The Joint Proxy Statement
(other than the portions thereof relating solely to the Duke Shareholders Meeting) will comply as
to form in all material respects with the requirements of the Exchange Act and the rules and
regulations thereunder, except that no representation is made by Progress with respect to
statements made or incorporated by reference therein based on information supplied by or on
behalf of Duke or Merger Sub for inclusion or incorporation by reference in the Joint Proxy
Statement.

G) Permits; Compliance with Laws and Orders. Progress, its subsidiaries and the
Progress Joint Ventures hold all permits, licenses, certificates, notices, authorizations, approvals
and similar Consents of all Governmental Authorities (“Permits™) necessary for the lawful conduct
of their respective businesses, except for failures to hold such Permits that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect on
Progress. Progress, its subsidiaries and the Progress Joint Ventures are in compliance with the
terms of their Permits, except failures so to comply that, individually or in the aggregate, have not
had and could not reasonably be expected to have a2 material adverse effect on Progress. Progress,
its subsidiaries and the Progress Joint Ventures are not, and since January 1, 2008 have not been, in
violation of or default under any law or order of any Governmental Authority, except for such
violations or defaults that, individually or in the aggregate, have not had and could not reasonably
be expected to have a material adverse effect on Progress. Progress is, and since January 1, 2008
has been, in compliance in all material respects with (i} SOX and (ii) the applicable listing
standards and corporate governance rules and regulations of the NYSE. The above provisions of
this Section 3.01(j) do not relate to matters with respect to taxes, such matters being the subject of
Section 3.01(k), Environmental Permits and Environmental Laws, such matters being the subject
of Section 3.01(n), benefits plans, such matters being the subject of Section 3.01(l) and nuclear
power plants, such matters being the subject of Section 3.01(0).

(k)  Taxes.

()] Except as has not had, and could not reasonably be expected to have, a
material adverse effect on Progress:
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(A)  Each of Progress and its subsidiaries has timely filed, or has caused
to be timely filed on its behalf, all Tax Returns required to be filed by it, and all
such Tax Returns are true, complete and accurate. All Taxes shown to be due and
owing on such Tax Returns have been timely paid.

(B)  The most recent financial statements contained in the Progress SEC
Reports filed prior to the date of this Agreement reflect, in accordance with GAAP,
an adequate reserve for all Taxes payable by Progress and its subsidiaries for all
taxable periods through the date of such financial statements.

(C)  There is no audit, examination, deficiency, refund litigation,
proposed adjustment or matter in controversy with respect to any Taxes or Tax
Return of Progress or its subsidiaries, and, to the knowledge of Progress, neither
Progress nor any of its subsidiaries has received written notice of any claim made
by a governmental authority in a jurisdiction where Progress or any of its
subsidiaries, as applicable, does not file a Tax Return, that Progress or such
subsidiary is or may be subject to income taxation by that jurisdiction. No
deficiency with respect to any Taxes has been proposed, asserted or assessed
against Progress or any of its subsidiaries, and no requests for waivers of the time to
assess any Taxes are pending.

(D)  There are no outstanding written agreements, consents or waivers to
extend the statutory period of limitations applicable to the assessment of any Taxes
or deficiencies against Progress or any of its subsidiaries, and no power of attorney
granted by either Progress or any of its subsidiaries with respect to any Taxes is
currently in force.

(E)  Neither Progress nor any of its subsidiaries is a party to any
agreement providing for the allocation or sharing of Taxes imposed on or with
respect to any individual or other person (other than (I} such agreements with
customers, vendors, lessors or the like entered into in the ordinary course of
business and (1) agreements with or among Progress or any of its subsidiaries), and
neither Progress nor any of its subsidiaries (A} has bcen a member of an affiliated
group (or similar state, local or foreign filing group) filing a consolidated U.S.
federal income Tax Return (other than the group the common parent of which is
Progress or a subsidiary of Progress) or (B) has any liability for the Taxes of any
person (other than Progress or any of its subsidiaries) (I) under Treasury Regulation
Section 1.1502-6 (or any similar provision of state, local or foreign law), or (1[} as a
transferee or successor.

(F)  There are no material Liens for Taxes (other than for current Taxes
not yet due and payable) on the assets of Progress and its subsidiaries.

(ii)  Neither Progress nor any of its subsidiaries has taken or agreed to take any
action or knows of any fact, agreement, plan or other circumstance that is reasonably likely to
prevent or impede the Merger from qualifying as a reorganization under Section 368(a) of the
Code.
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For purposes of this Agreement:

“Taxes” means any and all federal, state, local, foreign or other taxes of any kind (together
with any and all interest, penalties, additions to tax and additional amounts imposed with respect
thereto) imposed by any governmental authority, including, without limitation, taxes or other
charges on or with respect to income, franchises, windfall or other profits, gross receipts, property,
sales, use, capital stock, payroll, employment, unemployment, social security, workers’
compensation, or net worth, and taxes or other charges in the nature of excise, withholding, ad
valorem or value added.

“Tax Return™ means any return, report or similar statement (including the schedules
attached thereto) required to be filed with respect to Taxes, including, without limitation, any
information return, claim for refund, amended return, or declaration of estimated Taxes.

N Employee Benefit Plans: ERISA.

(i) Except for such matters that, individually or in the aggregate, have not had
and could not reasonably be expected to have a material adverse effect on Progress, (A) all
Progress Employee Benefit Plans are in compliance with all applicable requirements of law,
including the Employee Retirement Income Security Act of 1974, as amended, and the rules and
regulations thereunder (“ERISA™), and the Code, and (B) there does not now exist, nor do any
circumstances exist that could result in, any Controlled Group Liability that would be a liability of
Progress or any of its subsidiaries following the Closing. The only material employment
agreements, severance agreements or severance policies applicable to Progress or any of its
subsidiaries are the agreements and policies disclosed in Section 3.01(1)(i) of the Progress
Disclosure Letter.

(i)  Asused herein:

(A)  “Controlled Group Liability” means any and all liabilities (1) under
Title IV of ERISA, (2) under Section 302 of ERISA, (3) under Sections 412 and
4971 of the Code, and (4) as a result of a failure to comply with the continuation
coverage requirements of Section 601 et seq. of ERISA and Section 4980B of the
Code;

(B)  “Progress Employee Benefit Plan” means any Plan entered into,
established, maintained, sponsored, contributed to or required to be contributed to
by Progress or any of its subsidiaries for the benefit of the current or former
employees or directors of Progress or any of its subsidiaries and exisiing on the date
of this Agreement or at any time subsequent thereto and, in the case of a Plan that is
subject to Part 3 of Title | of ERISA, Section 412 of the Code or Title 1V of ERISA,
at any time during the five-year period preceding the date of this Agreement with
respect to which Progress or any of its subsidiaries has or could reasonably be
expected to have any present or future actual or contingent liabilities; and

(C)  “Plan” means any employment, bonus, incentive compensation,
deferred compensation, long term incentive, pension, profit sharing, retirement,
stock purchase, stock option, stock ownership, stock appreciation rights, phantom
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stock, leave of absence, layoff, vacation, day or dependent care, legal services,
cafeteria, life, health, medical, accident, disability, workmen’s compensation or
other insurance, retention, severance, separation, termination, change of control or
other benefit plan, agreement, practice, policy, program, scheme or arrangement of
any kind, whether written or oral, including any “employee benefit plan” within the
meaning of Section 3(3) of ERISA.

(iii) No event has occurred, and there exists no condition or set of circumstances
in connection with any Progress Employee Benefit Plan, that has had or could reasonably be
expected to have a material adverse effect on Progress.

(iv)  Section 3.01(I)(iv) of the Progress Disclosure Letter identifies each
Progress Employee Benefit Plan that provides, upon the occurrence of a change in the ownership
or effective control of Progress or its subsidiaries or a change in the ownership of all or a
substantial portion of the assets of Progress or its subsidiaries, either alone or upon the occurrence
of any additional or subsequent events and whether or not applicable to the transactions
contemplated by this Agreement, for (A) an acceleration of the time of payment of or vesting in, or
an increase in the amount of, compensation or benefits due any current or former employee,
director or officer of Progress or its subsidiaries, (B) any forgiveness of indebtedness or obligation
to fund compensation or benefits with respect to any such employee, director or officer, or (C) an
entitlement of any such employee, director or officer to severance pay, unemployment
compensation or any other payment or other benefit.

(v)  Each Progress Employee Benefit Plan that is in any part a “nonqualified
deferred compensation plan” subject to Section 409A of the Code (A) materially complies and, at
all times after December 31, 2008 has materially complied, both in form and operation, with the
requirements of Section 409A of the Code and the final regulations thereunder and (B) between
January 1, 2005 and December 31, 2008 was operated in material reasonable, good faith
compliance with Section 409A of the Code, as determined under applicable guidance of the United
States Department of the Treasury (the “Treasury”) and the Internal Revenue Service.

(m) Labor Matters. As of the date hereof, neither Progress nor any of its subsidiaries is
a party to, bound by or in the process of negotiating any collective bargaining agreement or other
labor agreement with any union or labor organization. As of the date of this Agreement, there are
no disputes, grievances or arbitrations pending or, to the knowledge of Progress, threatened
between Progress or any of its subsidiaries and any trade union or other representatives of its
employees and there is no charge or complaint pending or threatened in writing against Progress or
any of its subsidiaries before the National Labor Relations Board (the “NLRB”) or any similar
Governmental Authority, except in each case as, individually or in the aggregate, have not had and
could not reasonably be expected to have a material adverse effect on Progress, and, to the
knowledge of Progress, as of the date of this Agreement, there are no material organizational
efforts presently being made involving any of the employees of Progress or any of its subsidiaries.
From December 31, 2007, to the date of this Agreement, there has been no work stoppage, strike,
slowdown or lockout by or affecting employees of Progress or any of its subsidiaries and, to the
knowledge of Progress, no such action has been threatened in writing, except in each case as,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Progress. Except as, individually or in the aggregate, has not had and
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could not reasonably be expected to have a material adverse effect on Progress: (A) there are no
liligatfons, lawsuits, claims, charges, complaints, arbitrations, actions, investigations or
proceedings pending or, to the knowledge of Progress, threatened between or involving Progress
or any of its subsidiaries and any of their respective current or former employees, independent
contractors, applicants for employment or classes of the foregoing; (B) Progress and its
subsidiaries are in compliance with all applicable laws, orders, agreements, contracts and policies
respecting employment and employment practices, including, without limitation, all legal
requirements respecting terms and conditions of employment, equal opportunity, workplace health
and safety, wages and hours, child labor, immigration, discrimination, disability rights or benefits,
facility closures and layoffs, workers® compensation, labor relations, employee leaves and
unemployment insurance; and (C) since January 1, 2007, neither Progress nor any of its
subsidiaries has engaged in any “plant closing” or “mass layoff,” as defined in the Worker
Adjustment Retraining and Notification Act or any comparable state or local law (the “WARN
Act™), without complying with the notice requirements of such laws.

(n) Environmental Matters.

0] Each of Progress, its subsidiaries and the Progress Joint Ventures since
January 1, 2008 has been and is in compliance with all applicable Environmental Laws (as
hereinafter defined), except where the failure to be in such compliance, individually or in the
aggregate, has not had and could not reasonably be expected to have a material adverse effect on
Progress.

(ii)  Each of Progress, its subsidiaries and the Progress Joint Ventures has
obtained all Permits under Environmental Laws (collectively, the “Environmental Permits”)
necessary for the construction of their facilities and the conduct of their operations as of the date of
this Agreement, as applicable, and all such Environmental Permits are validly issued, in full force
and effect, and final, and Progress, its subsidiaries and the Progress Joint Ventures are in
compliance with all terms and conditions of the Environmental Permits, except where the failure to
abtain such Environmental Permits, of such Permits to be in good standing or, where applicable, of
a renewal application to have been timely filed and be pending or to be in such compliance,
individually or in the aggregate, has not had and could not reasonably be expected to have a
material adverse effect on Progress.

(iii)  There is no Environmental Claim (as hereinafter defined) pending:

(A)  against Progress or any of its subsidiaries or any of the Progress
Joint Ventures;

(B) to the knowledge of Progress, against any person or entity whose
liability for such Environmental Claim has been retained or assumed either
contractually or by operation of law by Progress or any of its subsidiaries or any of
the Progress Joint Ventures; or

(C)  against any real or personal property or operations that Progress or
any of its subsidiaries or any of the Progress Joint Ventures owns, leases or
manages, in whole or in part, or, to the knowledge of Progress, formerly owned,
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leased or managed, in whole or in part, except in the case of clause (A), (B) or (C)
for such Environmental Claims that, individually or in the aggregate, have not had
and could not reasonably be expected to have a material adverse effect on Progress.

(iv)  To the knowledge of Progress, there have not been any Releases (as

hereinafter defined) of any Hazardous Material (as hereinafter defined) that would be reasonably
likely to form the basis of any Environmental Claim against Progress or any of its subsidiaries or
any of the Progress Joint Ventures, in each case, except for such Releases that, individually or in
the aggregate, have not had and could not reasonably be expected to have a material adverse effect

on Progress.

(0)

(v)  As used in this Section 3.01(n) and in Section 3.02(n):

(A) “Environmental Claim” means any and all administrative,
regulatory or judicial actions, suits, orders, demands, demand letters, directives,
claims, liens, investigations, proceedings or notices of noncompliance, liability or
violation (written or oral) by any person or entity (including any Governmental
Authority) alleging potential liability (including potential responsibility or liability
for enforcement, investigatory costs, cleanup costs, governmental response costs,
removal costs, remedial costs, natural resources damages, property damages,
personal injuries or penalties) arising out of, based on or resulting from
circumstances forming the basis of any actual or alleged noncompliance with,
violation of, or liability under, any Environmental Law or Environmental Permit;

(B) “Environmental Laws"” means all domestic or foreign federal, state
and local laws, principles of common law and orders relating to pollution, the
environment (including ambient air, surface water, groundwater, land surface or
subsurface strata) or protection of human health as it relates to the environment
including laws relating to the presence or Release of Hazardous Materials, or
otherwise relating to the manufacture, processing, distribution, use, treatment,
storage, disposal, transport or handling of, or exposure to, Hazardous Materials;

(C)  “Hazardous Materials” means (a) any petroleum or petroleum
products, radioactive materials, asbestos in any form that is or could become friable,
urea formaldehyde foam insulation, and polychlorinated biphenyls; and (b) any
chemical, material, substance or waste that is prohibited, limited or regulated under
any Environmental Law; and

(D)  “Release” means any, spill, emission, leaking, injection, deposit,
disposal, discharge, dispersal, leaching or mlg,ratlon into the atmosphere, soil,
surface water, groundwater or property.

Ownership of Nuclear Power Plants. The operations of the nuclear generation

stations owned, in whole or part, by Progress or its subsidiaries (collectively, the “Progress
Nuclear Facilities”) are and have been conducted in compliance with all applicable laws and
Permits, except for such failures to comply that, individually or in the aggregate, have not had and
could not reasonably be expected to have a material adverse effect on Progress. Each of the
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Progress Nuclear Facilities maintains, and is in material compliance with, emergency plans
designed to respond to an unplanned Release therefrom of radioactive materials and each such
plan conforms with the requirements of applicable law in all material respects. The plans for the
decommissioning of each of the Progress Nuclear Facilities and for the storage of spent nuclear
fuel conform with the requirements of applicable law in all material respects and, solely with
respect to the portion of the Progress Nuclear Facilities owned, directly or indirectly, by Progress,
are funded consistent with applicable law. Since December 31, 2008, the operations of the
Progress Nuclear Facilities have not been the subject of any notices of violation, any ongoing
proceeding, NRC Diagnostic Team Inspections or requests for information from the NRC or any
other agency with jurisdiction over such facility, except for such notices or requests for
information that, individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Progress. No Progress Nuclear Facility is listed by
the NRC in the Unacceptable Performance column of the NRC Action Matrix, as a part of NRC’s
Assessment of Licensee Performance. Liability insurance to the full extent required by law for
operating the Progress Nuclear Facilities remains in full force and effect regarding such facilities,
except for failures to maintain such insurance in full force and effect that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect on
Progress.

(p)  Vote Required. Assuming the accuracy of the representation and warranty
contained in Section 3.02(r), the affirmative vote of the holders of record of at least a majority of
the outstanding shares of Progress Common Stock, with respect to the approval of this Agreement
(the “Progress Shareholder Approval®), is the only vote of the holders of any class or series of the
capital stock of Progress or its subsidiaries required to approve this Agreement, the Merger and the
other transactions contemplated hereby.

(@ Opinions of Financial Advisors. The Board of Directors of Progress has received
the opinion of each of Lazard Freres & Co. LLC and Barclays Capital Inc., to the effect that, as of
the date of such opinion and based on the assumptions, qualifications and limitations contained
therein, the Exchange Ratio is fair, from a financial point of view, to the holders of Progress
Common Stock.

r) Ownership of Duke Capital Stock. Neither Progress nor any of its subsidiaries or
other affiliates beneficially owns any shares of Duke capital stock.

(s) Articles 9 and 9A of the NCBCA Not Applicable; Other Statutes. Progress has
taken all necessary actions, if any, so that the provisions of Articles 9 and 9A of the NCBCA will

not, before the termination of this Agreement, apply to this Agreement, the Merger or the other
transactions contemplated hereby. No “fair price,” “merger moratorium,” “control share
acquisition,” or other anti-takeover or similar statute or regulation applies or purports to apply to
this Agreement, the Merger or the other transactions contemplated hereby.

(t) Joint Venture Representations. Each representation or warranty made by Progress
in this Section 3.01 relating to a Progress Joint Venture that is neither operated nor managed solely
by Progress or a Progress subsidiary shall be deemed made only to the knowledge of Progress.
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{u) Insurance. Except for failures to maintain insurance or self-insurance that,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Progress, from January 1, 2007, through the date of this Agreement,
each of Progress and its subsidiaries has been continuously insured with financially responsible
insurers or has self-insured, in each case in such amounts and with respect to such risks and losses
as are customary for companies in the United States conducting the business conducted by
Progress and its subsidiaries during such time period. Neither Progress nor any of its subsidiaries
has received any notice of any pending or threatened cancellation, termination or premium
increase with respect to any insurance policy of Progress or any of its subsidiaries, except with
respect to any cancellation, termination or premium increase that, individually or in the aggregate,
has not had and could not reasonably be expected to have a material adverse effect on Progress.

v) Energy Price Risk Management. Progress has established risk parameters, limits
and guidelines in compliance with the risk management policy approved by Progress’s Board of
Directors (the “Progress Risk Management Guidelines”) and monitors compliance by Progress
and its subsidiaries with such energy price risk parameters. Progress has provided the Progress
Risk Management Guidelines to Duke prior to the date of this Agreement. Progress is in
compliance in all material respects with the Progress Risk Management Guidelines.

(w)  Progress Material Contracts.

) For purposes of this Agreement, the term “Progress Material Contract”
shall mean any Contract to which Progress or any of its subsidiaries is a party or bound as of the
date hereof:

(A)  thatis a “material contract” (as such term is defined in [tem
601(b)(10) of Regulation S-K of the SEC);

(B) that (1) purports to limit in any material respect either the type of
business in which Progress or its subsidiaries (or, after the Effective Time, Duke or
its subsidiaries) or any of their respective affiliates may engage or the manner or
geographic area in which any of them may so engage in any business, (2) would
require the disposition of any material assets or line of business of Progress or its
subsidiaries (or, after the Effective Time, Duke or its subsidiaries) or any of their
respective affiliates as a result of the consummation of the transactions
contemplated by this Agreement, (3) is a material Contract that grants “most
favored nation” status that, following the Effective Time, would impose obligations
upon Duke or its subsidiaries, including Progress and its subsidiaries, or (4)
prohibits or limits, in any material respect, the right of Progress or any of its
subsidiaries (or, after the Effective Time, Duke or its subsidiaries) to make, sell or
distribute any products or services or use, transfer, license or enforce any of their
respective intellectual property rights; or

(C)  that (1) has an aggregate principal amount, or provides for an
aggregate obligation, in excess of $100,000,000 (I} evidencing indebtedness for
borrowed money of Progress or any of its subsidiaries to any third party, (II)
guaranteeing any such indebtedness of a third party or (III} containing a covenant
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restricting the payment of dividends, or (2) has the economic effect of any of the
items set forth in subclause (1) above.

(i)  Neither Progress nor any subsidiary of Progress is in breach of or default
under the terms of any Progress Material Contract and no event has occurred that (with or without
notice or lapse of time or both) could result in a breach or default under any Progress Material
Contract where such breach or default could reasonably be expected to have, individually or in the
aggregate, a material adverse effect on Progress. To the knowledge of Progress, no other party to
any Progress Material Contract is in breach of or default under the terms of any Progress Material
Contract where such breach or default has had, or could reasonably be expected to have,
individually or in the aggregate, a material adverse effect on Progress. Except as could not
reasonably be expected to have, individually or in the aggregate, a material adverse effect on
Progress, each Progress Material Contract is a valid and binding obligation of Progress or the
subsidiary of Progress which is party thereto and, to the knowledge of Progress, of each other party
thereto, and is in full force and effect, except that such enforcement may be subject to applicable
bankruptcy, insolvency, reorganization, moratorium or other similar laws, now or hereafter in
effect, relating to creditors’ rights generally and to general equitable principles.

(x)  Anti-Bribery Laws.

(D To the knowledge of Progress, Progress and its subsidiaries are, and since
January 1, 2008, have been, in compliance in all material respects with all statutory and regulatory
requirements under the Foreign Corrupt Practices Act (15 U.S.C. §§ 78dd-1, et seq.), as amended,
the Anti-Kickback Act of 1986, as amended, the Organization for Economic Cooperation and
Development Convention Against Bribery of Foreign Officials in International Business
Transactions and all legislation implementing such convention and all other international
anti-bribery conventions, and all other anti-corruption and bribery laws (including any applicable
written standards, requirements, directives or policies of any Governmental Authority) (the
“Anti-Bribery Laws”) in jurisdictions in which Progress and its subsidiaries have operated or
currently operate. Since January 1, 2008, neither Progress nor any of its subsidiaries has received
any communication from any Governmental Authority or any written communication from any
third party that alleges that Progress, any of its subsidiaries or any employee or agent thereof is in
material violation of any Anti-Bribery Laws, and no such potential or actual material violation or
liability has been discovered.

(i)  Without limiting the other provisions of this Section 3.01(x), since January
I, 2008, nonc of Progress or its subsidiaries nor, o the knowledge of Progress, any of their
respective current or former directors, officers, principals, employees, managers, sales persons,
consultants or other agents or representatives, distributors, contractors, joint venturers or any other
person acting on any of their behalf] has, directly or indirectly, made or offered or solicited or
accepted any contribution, gift, gratuity, entertainment, bribe, rebate, payoff, influence payment,
kickback or other payment or anything else of value to or from any person, private or public
(including customers, potential customers, political parties, elected officials and candidates),
whether in money, property, services or any other form, to influence any act of such person in such
person’s official capacity, inducing such person to do or omit to do any act in violation of the
lawful official duty of such person or securing an improper advantage or to induce such person to
use such person’s influence to obtain or retain business for Progress or its subsidiaries or otherwise
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to confer any benefit to Progress or its subsidiaries in violation in any material respect of any
Anti-Bribery Laws.

(iii)  Since January 1, 2006, neither Progress nor any of its subsidiaries has made
any disclosure (voluntary or otherwise) to any Governmental Authority with respect to any alleged
material irregularity, material misstatement or material omission or other potential material
violation or liability arising under or relating to any Anti-Bribery Law.

Section 3.02 Representations and Warranties of Duke and Merger Sub. Except as set
forth in the letter dated the date of this Agreement and delivered to Progress by Duke concurrently
with the execution and delivery of this Agreement (the “Duke Disclosure Letter”) or, to the extent
the qualifying nature of such disclosure is readily apparent therefrom and excluding any
forward-looking statements, risk factors and other similar statements that are cautionary and
non-specific in nature, as set forth in the Duke SEC Reports filed on or after January 1, 2009 and
prior to the date hereof, Duke and Merger Sub represent and warrant to Progress as follows:

(a) Organization and Qualification.

)] Each of Duke and its subsidiaries is duly organized, validly existing and in
good standing (with respect to jurisdictions that recognize the concept of good standing) under the
laws of its jurisdiction of organization and has full power and authority to conduct its business as
and to the extent now conducted and to own, use and lease its assets and properties, except for such
failures to be so organized, existing and in good standing (with respect to jurisdictions that
recognize the concept of good standing) or to have such power and authority that, individually or
in the aggregate, have not had and could not be reasonably expected to have a material adverse
effect on Duke. Each of Duke and its subsidiaries is duly qualified, licensed or admitted to do
business and is in good standing (with respect to jurisdictions that recognize the concept of good
standing) in each jurisdiction in which the ownership, use or leasing of its assets and properties, or
the conduct or nature of its business, makes such qualification, licensing or admission necessary,
except for such failures to be so qualified, licensed or admitted-and in good standing (with respect
to jurisdictions that recognize the concept of good standing) that, individually or in the aggregate,
have not had and could not reasonably be expected to have a material adverse effect on Duke.
Section 3.02(a) of the Duke Disclosure Letter sets forth as of the date of this Agreement the name
and jurisdiction of organization of each subsidiary of Duke. Merger Sub is a newly formed
corporation and has engaged in no activities except as contemplated by this Agreement. All of the
outstanding capital stock of Merger Sub is owned directly by Duke. No subsidiary of Duke owns
any stock in Duke. Duke has made available to Progress prior to the date of this Agreement a true
and complete copy of Duke’s certificate of incorporation and by-laws, each as amended through
the date hereof.

(i) Section 3.02(a) of the Duke Disclosure Letter sets forth a description as of
the date of this Agreement, of all Duke Joint Ventures, including (x) the name of each such entity
and (y) a brief description of the principal line or lines of business conducted by each such entity.

(iii)  Except for interests in the subsidiaries of Duke, the Duke Joint Ventures
and interests acquired after the date of this Agreement without violating any covenant or
agreement set forth herein, neither Duke nor any of its subsidiaries directly or indirectly owns any
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equity or similar interest in, or any interest convertible into or exchangeable or exercisable for, any
equity or similar interest in, any person, in which the invested capital associated with such interest
of Duke or any of its subsidiaries exceeds, individually as of the date of this Agreement,
$100,000,000.

(b) Capital Stock.

(3] The authorized capital stock of Duke consists of:

(A)  2,000,000,000 shares of common stock, par value $0.001 per share
(the “Duke Common Stock™), of which 1,324,548,714 shares were outstanding as
of October 29, 2010; and

(B) 44,000,000 shares of preferred stock, par value $0.001 per share,
none of which were outstanding as of the date of this Agreement.

As of the date of this Agreement, no shares of Duke Common Stock are held in the treasury
of Duke. As of the date of this Agreement, 13,869,567 shares of Duke Common Stock were
subject to outstanding stock options granted under the Duke Employee Stock Option Plans (“Duke
Emplovee Stock Options™), 1,756,064 shares of Duke Common Stock were subject to outstanding
awards of phantom stock units of Duke Common Stock (“Duke Phantom Stock Units™), 7,549,720
shares of Duke Common Stock were subject to outstanding awards of performance shares of Duke
Common Stock, determined at maximum performance levels (“Duke Performance Shares™) and
75,901,515 additional shares of Duke Common Stock were reserved for issuance pursuant to the
Duke Power Company Stock Incentive Plan, the Duke Energy Corporation 1998 Long-Term
Incentive Plan, the Duke Energy Corporation 2006 Long-Term Incentive Plan, the Duke Energy
Corporation 2010 Long-Term Incentive Plan, the Duke Energy Corporation Directors’ Savings
Plan, the Duke Energy Corporation Executive Savings Plan and any other compensatory plan,
program or arrangement under which shares of Duke Common Stock are reserved for issuance
(collectively, the “Duke Employee Stock Option Plans™). Since October 29, 2010, no shares of
Duke Common Stock have been issued except pursuant to the Duke Employee Stock Option Plans
and Duke Employee Stock Options issued thereunder, and from October 29, 2010 to the date of
this Agreement, no shares of Duke Common Stock have been issued other than 268,498 shares of
Duke Common Stock issued pursuant to the Duke Employee Stock Option Plans or Duke
Employee Stock Options issued thereunder. All of the issued and outstanding shares of Duke
Common Stock are, and all shares reserved for issuance will be, upon issuance in accordance with
the terms specified in the instruments or agreements pursuant to which they are issuable, duly
authorized, validly issued, fully paid and nonassessable. Except as disclosed in this Section
3.02(b), as of date of this Agreement there are no outstanding Options obligating Duke or any of its
subsidiaries (A) to issue or sell any shares of capital stock of Duke, (B) to grant, extend or enter
into any Option with respect thereto, (C) redeem or otherwise acquire any such shares of capital
stock or other equity interests or (D) provide a material amount of funds to, or make any material
investment (in the form of a loan, capital contribution or otherwise) in, any of their respective
subsidiaries.

(i)  Except as permitted by this Agreement, all of the outstanding shares of
capital stock of each subsidiary of Duke are duly authorized, validly issued, fully paid and
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nonassessable and are owned, beneficially and of record, by Duke or a subsidiary of Duke, free and
clear of any Liens, except for any of the foregoing that, individually or in the aggregate, have not
had and could not reasonably be expected to have a material adverse effect on Duke. All of the
outstanding shares of capital stock of Merger Sub are duly authorized, validly issued, fully paid
and nonassessable and are owned, beneficially and of record, directly by Duke. The shares of
Merger Sub owned by Duke are owned free and clear of any Liens. There are no (A) ouistanding
Options obligating Duke or any of its subsidiaries to issue or sell any shares of capital stock of any
subsidiary of Duke or to grant, extend or enter into any such Option or (B) voting trusts, proxies or
other commitments, understandings, restrictions or arrangements in {avor of any person other than
Duke or a subsidiary wholly-owned, directly or indirectly, by Duke with respect to the voting of or
the right to participate in dividends or other earnings on any capital stock of Duke or any
subsidiary of Duke.

(iii)  As of the date of this Agreement, none of the subsidiaries of Duke or the
Duke Joint Ventures is a “public utility company,” a *holding company,” a “subsidiary company”
or an “affiliate” of any holding company within the meaning of Section 2(a)(5), 2(a)(7), 2(a)(8) or
2(a)(11) of the 2005 Act, respectively. None of Duke, its subsidiaries and the Duke Joint Ventures
is registered under the 2005 Act.

(iv)  As of the date of this Agreement, no bonds, debentures, notes or other
indebtedness of Duke or any of its subsidiaries having the right to vote (or which are convertible
into or exercisable for securities having the right to vote) (collectively, “Duke Voting Debt”) on
any matters on which Duke shareholders may vote are issued or outstanding nor are there any
outstanding Options obligating Duke or any of its subsidiaries to issue or sell any Duke Votmg
Debt or to grant extend or enter into any Optlon with respect thereto. ,

' * ** (v)-  Each shdre of Duke Common'Stock to be |ssued in the Merger shall be duly
authorlzed valldly issued, fully paid and nonassessable and free and clear of any Llens

(vi)  There have been no repricings of any Dukc Employee Stock Optlons
through amendments, cancellation and reissuance or other means during the current or prior two
(2) calendar years. None of the Duke Employee Stock Optioris, Duke Phantom Stock Units or
Duke Performance Shares (A) have been granted since August 6, 2010, except as permitted by this
Agreement, or (B) have been granted in contemplation of the Merger or the transactions
contemplated in this Agreement.- None of the Duke Employee Stock Options was granted with an
exercise price below the per share closing price on the NYSE on the-date of grant. All grants of
Duke Employee Stock Options, Duke Phantom Stock Units and Duke Performance Shares were
validly made and properly approved by the Board of Directors of Duke (or a duly authorized
committee or subcommittee thereof) in compliance with all applicable laws and recorded on the
consolidated financial statements of Duke in accordance with GAAP, and no such grants of Duke
Employee Stock Options involved any “back dating,” “forward dating” or similar practices.

(¢)  Authority. Duke has full corporate power and authority to enter into this
Agreement, to perform its obligations hereunder and, subject to obtaining Duke Shareholder
Approval, to consummate the transactions contemplated hereby. The execution, delivery and
performance of this Agreement by Duke and the consummation by Duke of the transactions
contemplated hereby have been duly and validly adopted and unanimously approved by the Board
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of Directors of Duke, the Board of Directors of Duke has recommended approval by the
shareholders of Duke of the Duke Charter Amendment and the Duke Share Issuance, and directed
that the Duke Charter Amendment and Duke Share Issuance be submitted to the shareholders of
Duke for their approval, and no other corporate proceedings on the part of Duke or its shareholders
are necessary to authorize the execution, delivery and performance of this Agreement by Duke and
the consummation by Duke of the Merger and the other transactions contemplated hereby, other
than obtaining Duke Shareholder Approval. This Agreement has been duly and validly executed
and delivered by Duke and, assuming this Agreement constitutes the legal, valid and binding
obligation of Progress, constitutes a legal, valid and binding obligation of Duke enforceable
against Duke in accordance with its terms, except that such enforcement may be subject to
applicable bankruptcy, insolvency, reorganization, moratorium or other similar laws, now or
hereafter in effect, relating to creditors’ rights generally and to general equitable principles.

(d) No Conflicts; Approvals and Consents.

)] The execution and delivery of this Agreement by Duke does not, and the
performance by Duke of its obligations hereunder and the consummation of the Merger and the
other transactions contemplated hereby will not, conflict with, result in a violation or breach of,
constitute (with or without notice or lapse of time or both) a default under, result in or give to any
person any right of payment or reimbursement, termination, cancellation, modification or
acceleration of, or result in the creation or imposition of any Lien upon any of the assets or
properties of Duke or any of its subsidiaries or any of the Duke Joint Ventures under, any of the
terms, conditions or provisions of (A) subject to the effectiveness of the Duke Charter Amendment,
the certificates or articles of incorporation or by-laws (or other comparable organizational
documents) of Duke or any of its subsidiaries or any of the Duke Joint Ventures, or (B) subject to
the obtaining of Duke Shareholder Approval and the taking of the actions described in paragraph
(i) of this Section 3.02(d), including the Duke Required Statutory Approvals, (x) any laws or
orders of any Governmental Authority applicable to Duke or any of its subsidiaries or any of the
Duke Joint Ventures or any of their respective assets or properties, or (y) any note, bond, mortgage,
security agreement, credit agreement, indenture, license, franchise, permit, concession, contract,
lease, obligation or other instrument to which Duke or any of its subsidiaries or any of the Duke
Joint Ventures is a party or by which Duke or any of its subsidiaries or any of the Duke Joint
Ventures or any of their respective assets or properties is bound, excluding from the foregoing
clauses (x) and (y) such items that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke.

(i) Except for (A) compliance with, and filings under, the HSR Act; (B) the
filing with and, to the extent required, the declaration of effectiveness by, the SEC of (1) the Joint
Proxy Statement pursuant to the Exchange Act, (2) the Form S-4 and (3) such reports under the
Exchange Act as may be required in connection with this Agreement and the transactions
contemplated hereby; (C) the filing of documents with various state securities authorities that may
be required in connection with the transactions contemplated hereby; (D) such filings with and
approvals of the NYSE with respect to the Duke Charter Amendment, if necessary, and to permit
the shares of Duke Common Stock that are to be issued pursuant to Article Il to be listed on the
NYSE; (E) the registration, consents, approvals and notices required under the 2005 Act; (F)
notice to, and the consent and approval of, FERC under Section 203 of the Power Act, or an order
under the Power Act disclaiming jurisdiction over the transactions contemplated hereby; (G) the
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filing of an application to, and consent and approval of, and issuance of any required licenses and
license amendments by, the NRC under the Atomic Energy Act; (H) the filing of the Certificate of
Amendment with respect to the Duke Charter Amendment with the Secretary of State of the State
of Delaware and the Articles of Merger and other appropriate merger documents required by the
NCBCA with the Secretary of State of the State of North Carolina and appropriate documents with
the relevant authorities of other states in which Duke is qualified to do business; (I) compliance
with and such filings as may be required under applicable Environmental Laws; (J) to the extent
required, notice to and the approval of, the Applicable PSCs; (K) the FCC Pre-Approvals; (L) such
other items as disclosed in Section 3.02(d) of the Duke Disclosure Letter; and (M) compliance
with, and filings under, antitrust or competition laws of any foreign jurisdiction, if required (the
items set forth above in clauses (A) through (H) and (J) collectively, the “Duke Required Statutory
Approvals™), no Consents or action of, registration, declaration or filing with or notice to any
Governmental Authority is necessary or required to be obtained or made in connection with the
execution and delivery of this Agreement by Duke, the performance by Duke of its obligations
hereunder or the consummation of the Merger and the other transactions contemplated hereby,
other than such items that the failure to make or obtain, as the case may be, individually or in the
aggregate, could not reasonably be expected to have a material adverse effect on Duke.

(e) SEC Reports, Financial Statements and Utility Reports.

) Duke and its subsidiaries have filed or furnished each form, report, schedule,
registration statement, registration exemption, if applicable, definitive proxy statement and other
document (together with all amendments thereof and supplements thereto) required to be filed or
furnished by Duke or any of its subsidiaries pursuant to the Securities Act or the Exchange Act
with the SEC since January 1, 2007 (as such documents have since the time of their filing been
amendecd or supplemented, the “Duke SEC Reports™). As of their respective dates, afier giving
effect to any amendments or supplements thereto, the Duke SEC Reports (A) complied as to form
in all material respects with the requirements of the Securities Act and the Exchange Act, if
applicable, as the case may be, and, to the extent applicable, SOX and (B) did not contain any
untrue statement of a material fact or omit to state a material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they
were made, not misleading.

(ii) Each of the principal executive officer of Duke and the principal financial
officer of Duke (or each former principal executive officer of Duke and each former principal
financial officer of Duke, as applicable) has made all certifications required by Rule 13a-14 or
15d-14 under the Exchange Act or Sections 302 and 906 of SOX and the rules and regulations of
the SEC promulgated thereunder with respect to the Duke SEC Reports. For purposes of the
preceding sentence, “principal executive officer” and “principal financial officer” shall have the
meanings given to such terms in SOX. Since January 1, 2007, neither Duke nor any of its
subsidiaries has arranged any outstanding “extensions of credit” to directors or executive officers
within the meaning of Section 402 of SOX.

(ili)  The audited consolidated financial statements and unaudited interim
consolidated financial statements (including, in each case, the notes, if any, thereto) included in the
Duke SEC Reports (the “Duke Financial Statements™) complied as to form in all material respects
with the published rules and regulations of the SEC with respect thereto in effect at the time of
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filing or furnishing the applicable Duke SEC Report, were prepared in accordance with GAAP
applied on a consistent basis during the periods involved (except as may be indicated therein or in
the notes thereto and except with respect to unaudited statements as permitted by Form 10-Q of the
SEC) and fairly present (subject, in the case of the unaudited interim financial statements, to
normal, recurring year-end audit adjustments that were not or are not expected to be, individually
or in the aggregate, materially adverse to Duke) the consolidated financial position of Duke and its
consolidated subsidiaries as of the respective dates thereof and the consolidated results of their
operations and cash flows for the respective periods then ended.

(iv)  All filings (other than immaterial filings) required to be made by Duke or
any of its subsidiaries since January 1, 2007, under the 2005 Act, the Power Act, the Atomic
Energy Act, the Natural Gas Act, the Natural Gas Policy Act of 1978, the Communications Act of
1934 and applicable state laws and regulations, have been filed with the SEC, the FERC, the DOE,
the NRC, the FCC or any applicable state public utility commissions (including, to the extent
required, NCUC, PSCSC, PUCO, IURC and KPSC), as the case may be, including all forms,
statements, reports, agreements (oral or written) and all documents, exhibits, amendments and
supplements appertaining thereto, including all rates, tariffs, franchises, service agreements and
related documents, and all such filings complied, as of their respective dates, with all applicable
requirements of the applicable statute and the rules and regulations thereunder, except for filings
the failure of which to make or the failure of which to make in compliance with all applicable
requirements of the applicable statute and the rules and regulations thereunder, individually or in
the aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Duke.

(v)  Duke has designed and maintains a system of internal control over financial
reporting (as defined in Rules 13a—15(f) and 15d-15(f) of the Exchange Act) sufficient to provide
reasonable assurances regarding the reliability of financial reporting. Duke (x) has designed and
maintains disclosure controls and procedures {(as defined in Rules 13a—15(e) and 15d-15(¢) of the
Exchange Act) to provide reasonable assurance that all information required 1o be disclosed by
Duke in the reports that it files or submits under the Exchange Act is recorded, processed,
summarized and reported within the time periods specified in the SEC’s rules and forms and is
accumulated and communicated to Duke’s management as appropriate to allow timely decisions
regarding required disclosure, and (y) has disclosed, based on its most recent evaluation of internal
control over financial reporting , to Duke’s outside auditors and the audit commitiee of the Board
of Directors of Duke (A) all significant deficicncies and material weaknesses in the design or
operation of internal control over financial reporting which are reasonably likely to adversely
affect Duke’s ability to record, process, summarize and report financial information and (B) any
fraud, whether or not material, that involves management or other employees who have a
significant role in Duke’s internal control over financial reporting. Since December 31, 2006, any
material change in internal control over financial reporting required to be disclosed in any Duke
SEC Report has been so disclosed.

(vi)  Since December 31, 2006, (x) neither Duke nor any of its subsidiaries nor,
to the knowledge of the Executive Officers (for the purposes of this Section 3.02(¢)(vi), as such
term is defined in Section 3b-7 of the Exchange Act) of Duke, any director, officer, employee,
auditer, accountant or representative of Duke or any of its subsidiaries has received or otherwise
obtained knowledge of any material complaint, allegation, assertion or claim, whether written or
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oral, regarding the accounting or auditing practices, procedures, methodologies or methods of
Duke or any of its subsidiaries or their respective internal accounting controls relating to periods
after December 31, 2006, including any material complaint, allegation, assertion or ¢laim that
Duke or any of its subsidiaries has engaged in questionable accounting or auditing practices
(except for any of the foregoing after the date hereof which have no reasonable basis), and (y) to
the knowledge of the Executive Officers of Duke, no attorney representing Duke or any of its
subsidiaries, whether or not employed by Duke or any of its subsidiaries, has reported evidence of
a material violation of securities laws, breach of fiduciary duty or similar violation, relating to
periods after December 31, 2006, by Duke or any of its officers, directors, employees or agents to
the Board of Directors of Duke or any committee thereof or, to any director or Executive Officer of
Duke.

(H Absence of Certain Changes or Events. Since December 31, 2009 through the date
hereof, Duke and its subsidiaries have conducted their respective businesses in all material
respects in the ordinary course of business in a consistent manner since such date and there has not
been any change, event or development that, individually or in the aggregate, has had or could
reasonably be expected to have a material adverse effect on Duke.

(g) Absence of Undisclosed Liabilities. Except for matters reflected or reserved
against in the consolidated balance sheet (or notes thereto) as of December 31, 2009, included in
the Duke Financial Statements, neither Duke nor any of its subsidiaries has any liabilities or
obligations (whether absolute, accrued, contingent, fixed or otherwise, or whether due or to
become due) of any nature that would be required by GAAP to be reflected on a consolidated
balance sheet of Duke and its consolidated subsidiaries (including the notes thereto), except
liabilities or obligations (i) that were incurred in the ordinary course of business consistent with
past practice since December 31, 2009, (ii) that were incurred in connection with the transactions
contemplated by this Agreement and that are not material in the aggregate or (iii) that, individually
or in the aggregate, have not had and could not reasonably be expected to have a material adverse
effect on Duke. Neither Duke nor any of its subsidiaries is a party to, or has any commitment to
become a party to, any joint venture, off-balance sheet partnership or any similar contract or
arrangement (including any Contract relating to any transaction or relationship between or among
Duke and any of its subsidiaries, on the one hand, and any unconsolidated affiliate, including any
structured finance, special purpose or limited purpose entity or person, on the other hand, or any
“off-balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the
Exchange Act), where the result, purpose or effect of such contract or arrangement is to avoid
disclosure of any material transaction involving, or material liabilities of, Duke or any of its
subsidiaries, in the Duke Financial Statements or the Duke SEC Reports.

(h)  Legal Proceedings. Except for Environmental Claims, which are the subject of
Section 3.02(n), as of the date of this Agreement, (i) there are no actions, suits, arbitrations or
proceedings pending or, to the knowledge of Duke, threatened against, relating to or affecting, nor
to the knowledge of Duke are there any Governmental Authority investigations, inquiries or audits
pending or threatened against, relating to or affecting, Duke or any of its subsidiaries or any of the
Duke Joint Ventures or any of their respective assets and properties that, in each case, individually
or in the aggregate, have had or could reasonably be expected to have a material adverse effect on
Duke and (ii) neither Duke nor any of its subsidiaries or material assets is subject to any order of
any Governmental Authority that, individually or in the aggregate, has had or could reasonably be
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expected to have a material adverse effect on Duke.

(i) Information Supplied. None of the information supplied or to be supplied by Duke
for inclusion or incorporation by reference in {i) the Form S-4 will, at the time the Form S-4 is filed
with the SEC, at any time it is amended or supplemented or at the time it becomes effective under
the Securities Act, contain any untrue statement of a material fact or omit to state any material fact
required to be stated therein or necessary to make the statements therein not misleading, or (ii) the
Joint Proxy Statement will, at the date it is first mailed to Progress’s shareholders or Duke’s
shareholders or at the time of the Progress Shareholders Meeting or the Duke Shareholders
Meeting, contain any untrue statement of a material fact or omit to state any material fact required
to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they are made, not misleading. The Joint Proxy Statement (other than
the portions thereof relating solely to the Progress Shareholders Meeting) and the Form S-4 will
comply as to form in all material respects with the requirements of the Exchange Act and
Securities Act, respectively, and the rules and regulations thereunder, except that no representation
is made by Duke with respect to statements made or incorporated by reference therein based on
information supplied by or on behalf of Progress for inclusion or incorporation by reference in the
Joint Proxy Statement or the Form S-4.

()] Permits; Compliance with Laws and Orders. Duke, its subsidiaries and the Duke
Joint Ventures hold all Permits necessary for the lawful conduct of their respective businesses,
except for failures to hold such Permits that, individually or in the aggregate, have not had and
could not reasonably be expected to have a material adverse effect on Duke. Duke, its subsidiaries
and the Duke Joint Ventures are in compliance with the terms of their Permits, except failures so to
comply that, individually or in the aggregate, have not had and could not reasonably be expected to
have a material adverse effect on Duke. Duke, its subsidiaries and the Duke Joint Ventures are not,
and since January 1, 2008 have not been, in violation of or default under any law or order of any
Governmental Authority, except for such violations or defaults that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect on
Duke. Duke is, and since January 1, 2008 has been, in compliance in all material respects with (i)
SOX and (ii) the applicable listing standards and corporate governance rules and regulations of the
NYSE. The above provisions of this Section 3.02(j) do not relate to matters with respect to taxes,
such matters being the subject of Section 3.02(k), Environmental Permits and Environmental
Laws, such matters being the subject of Section 3.02(n), benefits plans, such matters being the
subject of Section 3.02(l), and nuclear power plants, such matters being the subject of Section
3.02(o).

(k) Taxes.

(i) Except as has not had, and could not reasonably be expected to have, a
material adverse effect on Duke: -

(A)  Each of Duke and its subsidiaries has timely filed, or has caused 10
be timely filed on its behalf, all Tax Returns required to be filed by it, and all such
Tax Returns are true, complete and accurate. All Taxes shown to be due and owing
on such Tax Returns have been timely paid.
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(B}  The most recent financial statements contained in the Duke SEC
Reports filed prior to the date of this Agreement reflect, in accordance with GAAP,
an adequate reserve for all Taxes payable by Duke and its subsidiaries for all
taxable periods through the date of such financial statements.

(C)  There is no audit, examination, deficiency, refund litigation,
proposed adjustment or matter in controversy with respect to any Taxes or Tax
Return of Duke or its subsidiaries, and, to the knowledge of Duke, neither Duke nor
any of its subsidiaries has received written notice of any claim made by a
governmental authority in a jurisdiction where Duke or any of its subsidiaries, as
applicable, does not file a Tax Return, that Duke or such subsidiary is or may be
subject to income taxation by that jurisdiction. No deficiency with respect to any
Taxes has been proposed, asserted or assessed against Duke or any of its
subsidiaries, and no requests for waivers of the time to assess any Taxes are
pending.

(D)  There are no outstanding written agreements, consents or waivers to
extend the statutory period of limitations applicable to the assessment of any Taxes
or deficiencies against Duke or any of its subsidiaries, and no power of attorney
granted by either Duke or any of its subsidiaries with respect to any Taxes is
currently in force.

(E)  Neither Duke nor any of its subsidiaries is a party to any agreement
providing for the allocation or sharing of Taxes imposed on or with respect to any
individual or other person (other than (I) such agreements with customers, vendors,
lessors or the like entered into in the ordinary course of business, and (II)
agreements with or among Duke or any of its subsidiaries), and neither Duke nor
any of its subsidiaries (A) has been a member of an affiliated group (or similar state,
local or foreign filing group) filing a consolidated U.S. federal income Tax Return
(other than the group the common parent of which is Duke or a subsidiary of Duke)
or (B) has any liability for the Taxes of any person (other than Duke or any of its
subsidiaries) (I) under Treasury Regulation Section 1.1502-6 (or any similar
provision of state, local or foreign law), or (I1) as a transferee or successor.

(F)  There are no material Liens for Taxes (other than for current Taxes
not yet due and payable) on the assets of Duke and its subsidiaries.

(ii)  Neither Duke nor any of its subsidiaries has taken or agreed to take any
action or knows of any fact, agreement, plan or other circumstance that is reasonably likely to
prevent or impede the Merger from qualifying as a reorganization under Section 368(a) of the
Code.

0y Employee Benefit Plans; ERISA.

(i) Except for such matters that, individually or in the aggregate, have not had
and could not reasonably be expected to have a material adverse effect on Duke, (A) all Duke
Employee Benefit Plans are in compliance with all applicable requirements of law, including
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ERISA and the Code, and (B) there does not now exist, nor do any circumstances exist that could
result in, any Controlled Group Liability that would be a liability of Duke or any of its subsidiaries
following the Closing. The only material employment agreements, severance agreements or
severance policies applicable to Duke or any of its subsidiaries are the agreements and policies
disclosed in Section 3.02(I)(i) of the Duke Disclosure Letter.

(i)  As used herein, “Duke Employee Benefit Plan” means any Plan entered
into, established, maintained, sponsored, contributed to or required to be contributed to by Duke or
any of its subsidiaries for the benefit of the current or former employees or directors of Duke or
any of its subsidiaries and existing on the date of this Agreement or at any time subsequent thereto
and, in the case of a Plan that is subject to Part 3 of Title | of ERISA, Section 412 of the Code or
Title IV of ERISA, at any time during the five-year period preceding the date of this Agreement
with respect to which Duke or any of its subsidiaries has or could reasonably be expected to have
any present or future actual or contingent liabilities.

(iii)  No event has occurred, and there exists no condition or set of circumstances
in connection with any Duke Employee Benefit Plan, that has had or could reasonably be expected
to have a material adverse effect on Duke.

(iv)  Section 3.02(1)(iv) of the Duke Disclosure Letter identifies each Duke
Employee Benefit Plan that provides, upon the occurrence of a change in the ownership or
effective control of Duke or its subsidiaries or a change in the ownership of all or a substantial
portion of the assets of Duke or its subsidiaries, either alone or upon the occurrence of any
additional or subsequent events and whether or not applicable to the transactions contemplated by
this Agreement, for (A) an acceleration of the time of payment of or vesting in, or an increase in
the amount of, compensation or benefits due any current or former employee, director or officer of
Duke or its subsidiaries, (B) any forgiveness of indebtedness or obligation to fund compensation or
benefits with respect to any such employee, director or officer, or (C) an entitlement of any such
employee, director or officer to severance pay, unemployment compensation or any other payment
or ather benefit.

v) Each Duke Employee Benefit Plan that is in any part a “nonqualified
deferred compensation plan” subject to Section 409A of the Code (A) materially complies and, at
all times afier December 31, 2008 has materially complied, both in form and operation, with the
requirements of Section 409A of the Code and the final regulations thereunder and (B) between
January 1, 2005 and December 31, 2008 was operated in material reasonable, good faith
compliance with Section 409A of the Code, as determined under applicable guidance of the
Treasury and the Internal Revenue Service.

(m)  Labor Matters. As of the date hereof, neither Duke nor any of its subsidiaries is a
party fo, bound by or in the process of negotiating any collective bargaining agreement or other
labor agreement with any union or labor organization. As of the date of this Agreement, there are
no disputes, grievances or arbitrations pending or, to the knowledge of Duke, threatened between
Duke or any of its subsidiaries and any trade union or other representatives of its employees and
there is no charge or complaint pending or threatened in writing against Duke or any of its
subsidiaries before the NLRB or any similar Governmental Authority, except in each case as,
individually or in the aggregate, have not had and could not reasonably be expected to have a
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material adverse effect on Duke, and, to the knowledge of Duke, as of the date of this Agreement,
there are no material organizational efforts presently being made involving any of the employees
of Duke or any of its subsidiaries. From December 31, 2007, to the date of this Agreement, there
has been no work stoppage, strike, slowdown or lockout by or affecting employees of Duke or any
of its subsidiaries and, to the knowledge of Duke, no such action has been threatened in writing,
except in each case as, individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Duke. Except as, individually or in the aggregate,
has not had and could not reasonably be expected to have a material adverse effect on Duke: (A)
there are no litigations, lawsuits, claims, charges, complaints, arbitrations, actions, investigations
or proceedings pending or, to the knowledge of Duke, threatened between or involving Duke or
any of its subsidiaries and any of their respective current or former employees, independent
contractors, applicants for employment or classes of the foregoing; (B} Duke and its subsidiaries
are in compliance with all applicable laws, orders, agreements, contracts and policies respecting
employment and employment practices, including, without limitation, all legal requirements
respecting terms and conditions of employment, equal opportunity, workplace health and safety,
wages and hours, child labor, immigration, discrimination, disability rights or benefits, facility
closures and layoffs, workers’ compensation, labor relations, employee leaves and unemployment
insurance; and (C) since January 1, 2007, neither Duke nor any of its subsidiaries has engaged in
any “plant closing” or “mass layoff,” as defined in the WARN Act, without complying with the
notice requirements of such laws.

(n)  Environmental Matters.

0] Each of Duke, its subsidiaries and the Duke Joint Ventures since January 1,
2008 has been and is in compliance with all applicable Environmental Laws, except where the
failure to be in such compliance, individually or in the aggregate, has not had and could not
reasonably be expected to have a material adverse effect on Duke.

(i)  Each of Duke, its subsidiaries and the Duke Joint Ventures has obtained all
Environmental Permits necessary for the construction of their facilities and the conduct of their
operations as of the date of this Agreement, as applicable, and all such Environmental Permits are
validly issued, in full force and effect and final, and Duke, its subsidiaries and the Duke Joint
Ventures are in compliance with all terms and conditions of the Environmental Permits, except
where the failure to obtain such Environmental Permits, of such Permits to be in good standing or,
where applicable, of a renewal application to have been timely filed and be pending or to be in
such compliance, individually or in the aggregate, has not had and coéuld not reasonably be
expected to have a material adverse effect on Duke.

(iii)  There is no Environmental Claim pending

(A)  against Duke or any of its subsidiaries or any of the Duke Joint
Ventures;

(B)  to the knowledge of Duke, against any person or entity whose
liability for such Environmental Claim has been retained or assumed either
contractually or by operation of law by Duke or any of its subsidiaries or any of the
Duke Joint Ventures; or
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(C)  against any real or personal property or operations that Duke or any
of its subsidiaries or any of the Duke Joint Ventures owns, leases or manages, in
whole or in part, or, to the knowledge of Duke, formerly owned, leased or arranged,
in whole or in part, except in the case of clause (A), (B) or {(C) for such
Environmental Claims that, individually or in the aggregate, have not had and
could not reasonably be expected to have a material adverse effect on Duke.

(iv)  To the knowledge of Duke, there have not been any Releases of any
Hazardous Material that would be reasonably likely to form the basis of any Environmental Claim
against Duke or any of its subsidiaries or any of the Duke Joint Ventures, in each case, except for
such Releases that, individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Duke.

(0)  Operations of Nuclear Power Plants. The operations of the nuclear generation
stations owned, in whole or part, by Duke or its subsidiaries (collectively, the “Duke Nuclear
Facilities™) are and have been conducted in compliance with all applicable laws and Permits,
except for such failures to comply that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke. Each of the Duke Nuclear
Facilities maintains, and is in material compliance with, emergency plans designed to respond to
an unplanned Release therefrom of radioactive materials and each such plan conforms with the
requirements of applicable law in all material respects. The plans for the decommissioning of each
of the Duke Nuclear Facilities and for the storage of spent nuclear fuel conform with the
requirements of applicable law in all material respects and, solely with respect to the portion of the
Duke Nuclear Facilities owned, directly or indirectly, by Duke, are funded consistent with
applicable law. Since December 31, 2008, the operations of the Duke Nuclear Facilities have not
been the subject of any notices of violation, any ongoing proceeding, NRC Diagnostic Team
Inspections or requests for information from the NRC or any other agency with jurisdiction over
such facility, except for such notices or requests for information that, individually or in the
aggregate, have not had and could not reasonably be expected to have a material adverse effect on
Duke. No Duke Nuclear Facility is listed by the NRC in the Unacceptable Performance column of
the NRC Action Matrix, as a part of NRC’s Assessment of Licensee Performance. Liability
insurance to the full extent required by law for operating the Duke Nuclear Facilities remains in
full force and effect regarding such facilities, except for failures to maintain such insurance in full
force and effect that, individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Duke.

P Vote Required. Assuming the accuracy of the representation and warranty
contained in Section 3.01(r), the affirmative vote of the holders of record of at least a majority of
the shares of Duke Common Stock (i) outstanding, with respect to an amendment to the Amended
and Restated Certificate of Incorporation of Duke providing for the Duke Charter Amendment and
(ii) voting thereon, provided that the total vote cast represents over fifty percent in interest of all
securities entitled to vote on the proposal, with respect to the issuance of shares of Duke Common
Stock in connection with the Merger as contemplated by this Agreement (the “Duke Share
Issuance™) ((i) and (ii) collectively, the *Duke Shareholder Approval™}, are the only votes of the
holders of any class or series of the capital stock of Duke or its subsidiaries required to approve this
Agreement, the Merger and the other transactions contemplated hereby.

-37-

2882



(q) Opinions of Financial Advisors. The Board of Directors of Duke has received the
opinion of each of J.P. Morgan Securities LLC and Merrill Lynch, Pierce, Fenner and Smith
Incorporated, to the effect that, as of the date of such opinion and based on the assumptions,
qualifications and limitations contained therein, the Exchange Ratio is fair, from a financial point
of view, to Duke,

(3] Ownership of Progress Capital Stock. Neither Duke nor any of its subsidiaries or
other affiliates beneficially owns any shares of Progress capital stock.

(L1 ” 6

(s) Certain Statutes. No “fair price,” “merger moratorium,” “control share’
acquisition,” or other anti-takeover or similar statute or regulation applies or purports to apply to
this Agreement, the Merger or the other transactions contemplated hereby.

(9] Joint Venture Representations. Each representation or warranty made by Duke in
this Section 3.02 relating to a Duke Joint Venture that is neither operated nor managed solely by
Duke or a Duke subsidiary shall be deemed made only to the knowledge of Duke.

(u) Insurance. Except for failures to maintain insurance or self-insurance that,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Duke, from January 1, 2007, through the date of this Agreement, each of
Duke and its subsidiaries has been continuously insured with financially responsible insurers or
has self-insured, in each case in such amounts and with respect to such risks and losses as are
customary for companies in the United States conducting the business conducted by Duke and its
subsidiaries during such time period. Neither Duke nor any of its subsidiaries has received any
notice of any pending or threatened cancellation, termination or premium increase with respect to
any insurance policy of Duke or any of its subsidiaries, except with respect to any cancellation,
termination or premium increase that, individually or in the aggregate, has not had and could not
reasonably be expected to have a material adverse effect on Duke.

v) Energy Price Risk Management. Duke has established risk parameters, limits and
guidelines in compliance with the risk management policy approved by Duke’s Board of Directors
(the “Duke Risk Management Guidelines™) and monitors compliance by Duke and its subsidiaries
with such energy price risk parameters. Duke has provided the Duke Risk Management
Guidelines to Progress prior to the date of this Agreement. Duke is in compliance in all material
respects with the Duke Risk Management Guidelines.

(w)  Duke Material Contracts.

0] For purposes of this Agreement, the term “Duke Material Contract” shall
mean any Contract to which Duke or any of its subsidiaries is a party or bound as of the date
hereof: .

(A) thatis a “material contract” (as such term is defined in Item
601(b)(10) of Regulation S-K of the SEC);

(B) that (1) purports to limit in any material respect either the type of
business in which Duke or its subsidiaries (including, after the Effective Time,
Progress or its subsidiaries) or any of their respective affiliates may engage or the
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manner or geographic area in which any of them may so engage in any business, (2)
would require the disposition of any material assets or line of business of Duke or
its subsidiaries (including, after the Effective Time, Progress or its subsidiaries) or
any of their respective affiliates as a result of the consummation of the transactions
contemplated by this Agreement, (3) is a material Contract that grants *most
favored nation™ status that, following the Effective Time, would impose obligations
upon Duke or its subsidiaries, including Progress and its subsidiaries, or (4)
prohibits or limits, in any material respect, the right of Duke or any of its
subsidiaries (including, after the Effective Time, Progress or its subsidiaries) to
make, sell or distribute any products or services or use, transfer, license or enforce
any of their respective intellectual property rights; or

(C) that (1) has an aggregate principal amount, or provides for an
aggregate obligation, in excess of $200,000,000 (I) evidencing indebtedness for
borrowed money of Duke or any of its subsidiaries to any third party, (1)
guaranteeing any such indebtedness of a third party or (I1I} containing a covenant
restricting the payment of dividends, or (2) has the economic effect of any of the
items set forth in subclause (1) above.

(i)  Neither Duke nor any subsidiary of Duke is in breach of or default under the
terms of any Duke Material Contract and no event has occurred that (with or without notice or
lapse of time or both) could result in a breach or default under any Duke Material Contract where
such breach or default could reasonably be expected to have, individually or in the aggregate, a
material adverse effect on Duke. To the knowledge of Duke, no other party to any Duke Material
Contract is in breach of or default under the terms of any Duke Material Contract where such
breach or default has had, or could reasonably be expected to have, individually or in the aggregate,
a material adverse effect on Duke. Except as could not reasonably be expected to have,
individually or in the aggregate, a material adverse effect on Duke, each Duke Material Contract is
a valid and binding obligation of Duke or the subsidiary of Duke which is party thereto and, to the
knowledge of Duke, of each other party thereto, and is in full force and effect, except that such
enforcement may be subject to applicable bankruptcy, insolvency, reorganization, moratorium or
other similar laws, now or hereafter in effect, relating to creditors’ rights generally and to general
equitable principles.

(x)  Anti-Bribery Laws.

(i) To the knowledge of Duke, Duke and its subsidiaries are, and since January
I, 2008 have been, in compliance in all material respects with the Anti-Bribery Laws in
jurisdictions in which Duke and its subsidiaries have operated or currently operate. Since January
1, 2008, neither Duke nor any of its subsidiaries has received any communication from any
Governmental Authority or any written communication from any third party that alleges that Duke,
any of its subsidiaries or any employee or agent thereof is in material violation of any Anti-Bribery
Laws, and no such potential or actual material violation or liability has been discovered.

(i)  Without limiting the other provisions of this Section 3.02(x), since January
1, 2008, none of Duke or its subsidiaries nor, to the knowledge of Duke, any of their respective
current or former directors, officers, principals, employees, managers, sales persons, consultants
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or other agents or representatives, distributors, contractors, joint venturers or any other person
acting on any of their behalf, has, directly or indircctly, made or offered or solicited or accepted
any contribution, gift, gratuity, entertainment, bribe, rebate, payofT, influence payment, kickback
or other payment or anything else of value to or from any person, private or public (including
customers, potential customers, political partics, elected officials and candidates), whether in
money, property, services or any other form, to influence any act of such person in such person’s
official capacity, inducing such person to do or omit to do any act in violation of the lawful official
duty of such person or securing an improper advantage or to induce such person to use such
person’s influence to obtain or retain business for Duke or its subsidiaries or otherwise to confer
any benefit to Duke or its subsidiaries in violation in any material respect of any Anti-Bribery
Laws.

(iif)  Since January 1, 2006, neither Duke nor any of its subsidiaries has made
any disclosure (voluntary or otherwise) to any Governmental Authority with respect to any alleged
material irregularity, material misstatement or material omission or other potential material
violation or liability arising under or relating to any Anti-Bribery Law.

ARTICLE IV

COVENANTS

Section 4.01 Covenants of Progress. From and after the date of this Agreement until the
Effective Time, Progress covenants and agrees as to itself and its subsidiaries that (except as
expressly contemplated or permitted by this Agreement, as set forth in Section 4,01 of the Progress
Disclosure Letter, for transactions (other than those set forth in Section 4.01(d) to the extent
relating to the capital stock of Progress) solely involving Progress and one or more of its direct or
indirect wholly-owned subsidiaries or between two or more direct or indirect wholly-owned
subsidiaries of Progress, as required by law, or to the extent that Duke shail otherwise previously
consent in writing, such consent not to be unreasonably withheld or delayed):

(a) Ordinary Course. Progress and each of its subsidiaries shall conduct their
businesses in all material respects in the ordinary course of business consistent with past practice.
Without limiting the generality of the foregoing, Progress and its subsidiaries shall use
commercially reasonable efforts to preserve intact in all material respects their present business
organizations, to maintain in effect all existing Permits and to timely submit renewal applications
(as applicable), subject to prudent management of workforce and business needs, to keep available
the services of their key officers and employees, to maintain their assets and properties in good
working order and condition, ordinary wear and tear excepted, to preserve their relationships with
Governmental Authorities, customers and suppliers and others having significant business
dealings with them and to comply in all material respects with all laws, orders and Permits of all
Governmental Authorities applicable to them.

(b)  Charter Documents. Progress shall not amend or propose to amend its articles of
incorporation or, other than in a manner that would not materially restrict the operation of its or
their businesses, its by-laws or its subsidiaries’ articles of incorporation or by-laws (or other
comparable organizational documents).
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(c) Dividends. Progress shall not, nor shall it permit any of its subsidiaries to,

() declare, set aside or pay any dividends on or make other distributions in
respect of any of its capital stock or share capital, except:

(A) that, subject to Section 4.06 of this Agreement, Progress may
continue the declaration and payment of regular quarterly cash dividends on
Progress Common Stock, not to exceed $0.62 per share for each quarterly dividend,
with usual record and payment dates for such dividends in accordance with past
dividend practice, and

(B) for the declaration and payment of dividends by a direct or indirect
wholly-owned subsidiary of Progress solely to its parent, or by a direct or indirect
partially owned subsidiary of Progress (provided, that Progress or a Progress
subsidiary receives or is to receive its proportionate share of such dividend or
distribution), and

(C)  for the declaration and payment of regular cash dividends with
respect to preferred stock of Progress’s subsidiaries outstanding as of the date of
this Agreement or permitted to be issued under the terms of this Agreement, and

(D) for the declaration and payment of dividends necessary to comply
with Section 4.06,

(ii)  split, combine, reclassify or take similar action with respect to any of its
capital stock or share capital or issue or authorize or propose the issuance of any other securities in
respect of, in lieu of or in substitution for shares of its capital stock or comprised in its share
capital,

(iii)  adopt a plan of complete or partial liquidation or resolutions providing for
or authorizing such liquidation or a dissolution, merger, consolidation, restructuring,
recapitalization or other reorganization, or

(iv)  except as disclosed in Section 4,01(c)(iv) of the Progress Disclosure Letter,
directly or indirectly redeem, repurchase or otherwise acquire any shares of its capital stock or any
Option with respect thereto except: :

(A) inconnection with intercocmpany purchases of capital stock or share
capital, or

(B) for the purpose of funding the Progress Employee Stock Option
Plans or employee stock ownership or dividend reinvestment and stock purchase
plans, or

(C)  mandatory repurchases or redemptions of preferred stock of
Progress or its subsidiaries in accordance with the terms thereof.

(d)  Share Issuances. Progress shall not, nor shall it permit any of its subsidiaries to,
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issue, deliver or sell, or authorize or propose the issuance, delivery or sale of, any shares of its
capital stock or any Option with respect thereto (other than (i) the issuance of Progress Common
Stock upon the exercise of Progress Employee Stock Options outstanding as of the date hereof or
issued after the date hereof in accordance with the terms of this Agreement in accordance with
their terms, (ii) the issuance of Progress Common Stock in respect of Progress Restricted Stock,
Progress Restricted Stock Units, Progress Performance Shares and other equity compensation
awards, excluding Progress Employee Stock Options, granted under the Progress Employee Stock
Option Plans (“Other Progress Equity Awards”) outstanding as of the date hercof or issued afier
the date hereof in accordance with the terms of this Agreement in accordance with their terms, (iii)
the issuance of Progress Restricted Stock, Progress Performance Shares and the grant of Progress
Restricted Stock Units and Other Progress Equity Awards in accordance with their terms
providing, in aggregate, up to an additional 2,000,000 shares of Progress Common Stock in any
12-month period following the date hereof, in amounts, at times and on terms and conditions in the
ordinary course of business consistent with past practice, with Progress Performance Shares
counted assuming the achievement of maximum performance level for the purposes of
determining how many shares were granted during any such 12-month period; provided, however,
that any Progress Restricted Stock, Progress Restricted Stock Units, Progress Performance Shares
and Other Progress Equity Awards granted after the date of this Agreement shall be granted on
terms pursuant to which such Progress Restricted Stock, Progress Restricted Stock Units, Progress
Performance Shares and Other Progress Equity Awards shall not vest on the Effective Time or
otherwise in connection with the occurrence of the transactions contemplated hereby and that,
notwithstanding any plan, program or arrangement to the contrary, and except as provided in
Section 4.01(d)(iii) of the Progress Disclosure Letter, any definition of “good reason” or any
similar concept of constructive termination relating to such awards shall be as defined in Section
4.01(d)(iii) of the Progress Disclosure Letter and the terms and conditions of each grant of
Progress Performance Shares shall be consistent with the treatment set forth in Section 5.06(a)(iii),
(iv) the pro rata issuance by a subsidiary of its capital stock to its shareholders, and (v) the
issuance of shares of Progress Common Stock in connection with any employee benefit plan
intended to satisfy the requirements of Section 401(a) of the Code in the ordinary course of
business consistent with past practice), or modify or amend any right of any holder of outstanding
shares of its capital stock or any Option with respect thereto other than to give effect to Section
5.06.

(e Acquisitions: Capital Expenditures. Except for (x} acquisitions of, or capital
expenditures relating to, the entities, assets and facilities identified in Section 4.01(e) of the

Progress Disclosure Letter, (y) expenditures of amounts set forth in Progress’s capital expenditure
plan included in Section 4.01(e) of the Progress Disclosure Letter, and (z) capital expenditures (1)
required by law or Governmental Authorities or (2) incurred in connection with the repair or
replacement of facilities destroyed or damaged due to casualty or accident (whether or not covered
by insurance), Progress shall not, nor shall it permit any of its subsidiaries to, make any capital
expenditures, or acquire or agree to acquire (whether by merger, consolidation, purchase or
otherwise) any person or assets, if (A) in the case of any acquisition or acquisitions or series of
related acquisitions of any person, asset or property located within the United States, the expected
gross expenditures and commitments pursuant to all such acquisitions (including the amount of
any indebtedness and amounts received for negative trading positions assumed) exceeds or may
exceed, in the aggregate, $150,000,000, (B) any such acquisition is of persons, properties or assets
located outside of the United States, (C) any such acquisition or capital expenditure constitutes any
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line of business that is not conducted by Progress, its subsidiaries or the Progress Joint Ventures as
of the date of this Agreement, or (D) any such acquisition or capital expenditure is reasonably
likely, individually or in the aggregate, to materially delay the satisfaction of the conditions set
forth in Section 6.02(d) or Section 6.03(d) or prevent the satisfaction of such conditions.

(D Dispositions. Except for (x) dispositions set forth in Section 4.01(f) of the Progress
Disclosure Letter, (y) dispositions of obsoletc equipment or assets or dispositions of assets being
replaced, in each case in the ordinary course of business consistent with past practice, and (z}
dispositions by Progress or its subsidiaries of its assets in accordance with the terms of
restructuring and divestiture plans mandated or approved by applicable loca! or state regulatory
agencies, Progress shall not, nor shall it permit any of its subsidiaries to, sell, lease, grant any
security interest in or otherwise dispose of or encumber any of its assets or properties if the
aggregate value of all such dispositions exceeds or may exceed, in the aggregate, $150,000,000.
For the purposes of this Section 4.01(f), the value of any disposition or series of related
dispositions shall mean the greater of (i) the book value or (ii) the sales price, in each case of the
person, asset or property which is the subject of such disposition and, in each case, together with
the indebtedness and amounts paid for negative energy price risk management positions
transferred by Progress or its subsidiaries in connection with such disposition.

(3] Indebtedness. Except as disclosed in Section 4.01(g) of the Progress Disclosure
Letter, Progress shall not, nor shall it permit any of its subsidiaries to, (A) incur or guarantee any
indebtedness or enter into any “keep well” or other agreement to maintain any financial condition
of another person or enter into any arrangement having the economic effect of any of the foregoing
(including any capital leases, “synthetic” leases or conditional sale or other title retention
agreements) other than (i) short-term indebtedness incurred in the ordinary course of business, (ii)
letters of credit obtained in the ordinary course of business, (iii) borrowings under Progress’s or its
subsidiaries’ existing credit facilities (or replacement facilities permitted by this Section 4.01(g))
but only to the extent the commercial paper market is unavailable to Progress upon reasonable
terms and conditions, as to which borrowings Progress agrees to notify Duke promptly following
the consummation thereof, (iv) indebtedness incurred in connection with the refunding or
refinancing of existing indebtedness (x) at maturity or upon final mandatory redemption (without
the need for the occurrence of any special event) or (y) at a lower cost of funds, (v) indebtedness
incurred to finance acquisitions permitted pursuant to Section 4.01(e) or indebtedness assumed
pursuant thereto, (vi) other indebtedness in an aggregate principal amount not to exceed
$250,000,000 outstanding at any time, (vii) guarantees or other credit support issued pursuant to
energy price risk management or marketing positions established prior to the date of this
Agreement, (viii) in addition to the guarantees or other credit support contemplated by subsection
(A)(vii) of this Section 4.01(g), additional guarantees or other credit support issued in connection
with energy price risk management or marketing activities in the ordinary course of business and
(ix) indebtedness owed to any direct or indirect wholly-owned subsidiary of Progress, or, in the
case of a subsidiary of Progress, to Progress or (B) make any loans or advances to any other person,
other than (i) in the ordinary course of business consistent with past practice, (ii) to any direct or
indirect wholly-owned subsidiary of Progress, or, in the case of a subsidiary of Progress, to
Progress or (iii) as required pursuant to any obligation in effect as of the date of this Agreement.

(h) Marketing of Energy; Energy Price Risk Management. Progress shall not, nor shall
it permit any of its subsidiaries to, (i) permit any material change in policies governing or
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otherwise relating to energy price risk management or marketing of energy other than as a result of
acquisitions or capital expenditures permitted pursuant to Section 4.01(e) or (ii) enter into any
physical commodity transactions, exchange-traded futures and options transactions,
over-the-counter transactions and derivatives thereof or similar transactions other than as
permitted by the Progress Risk Management Guidelines.

(i) Employee Benefits. Except as required by law, or the terms of any collective
bargaining agreement or any Progress Employee Benefit Plan, or as disclosed in Section 4.01(i) of
the Progress Disclosure Letter or as otherwise expressly permitted by this Agreement, Progress
shall not, nor shall it permit any of its subsidiaries to, enter into, adopt, amend or terminate any
Progress Employee Benefit Plan, or other agreement, arrangement, plan or policy between
Progress or one of its subsidiaries and one or more of its directors, officers or employees (other
than any amendment that is immaterial or administrative in nature), or, except for normal increases
in the ordinary course of business consistent with past practice, increase in any manner the
compensation or fringe benefits of any director, executive officer or other employee, or, except for
normal payments in the ordinary course of business consistent with past practice, and the award of
annual bonuses on terms and conditions that are consistent with Section 5.07(g), pay any benefit
not required by any plan or arrangement in effect as of the date of this Agreement; provided,
however, that the foregoing shall not restrict Progress or its subsidiaries from (i) entering into or
making available to newly hired officers and employees or to officers and employees in the context
of promotions based on job performance or workplace requirements in the ordinary course of
business consistent with past practice, plans, agreements, benefits and compensation arrangements
(including incentive grants) that have, consistent with past practice, been made available to newly
hired or promoted officers and employees, (ii) entering into severance agreements with, or
adopting severance plans in the ordinary course of business consistent with past practice for,
employees who are not executive officers in connection with terminations of employment of such
employees, or (iii) entering into or amending collective bargaining agreements with existing
collective bargaining representatives or newly certified bargaining units regarding mandatory
subjects of bargaining under applicable law, in each case in a manner consistent with past practice
to the extent permitted by law.

() Intentionally Reserved.

(k)  Accounting. Progress shall not, nor shall it permit any of its subsidiaries to, make
any changes in its accounting methods materially affecting the reported consolidated assets,
liabilities or results of operations of Progress, except as required by law or GAAP.

()] Insurance. Progress shall, and shall cause its subsidiaries to, maintain with
financially responsible insurance companies (or through self-insurance, consistent with past
practice) insurance in such amounts and against such risks and losses as are customary for
companies engaged in their respective businesses, to the extent available on commercially
reasonable terms.

(m) Taxes. Except as could not reasonably be expected to have a material adverse
effect on Progress, Progress shall not, nor shall it permit any of its subsidiaries to, (i) settle any
claim, action or proceeding relating to Taxes or (ii) make any Tax election (this clause (m) being
the sole provision of this Section 4.01 governing Tax matters).
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(n) Release of Claims. Except as disclosed in Section 4.01(n) of the Progress
Disclosure Letter and except with respect to any settlements or agreements with or before any
Governmental Authorities in the ordinary course of business, Progress shall not, and shall not
permit any of its subsidiaries to, waive, release, assign, settle or compromise any claim, action or
proceeding against Progress or any of its subsidiaries, other than waivers, releases, assignments,
settlements or compromises that (x) with respect to the payment of monetary damages, involve
only the payment of monetary damages (A) equal to or less than the amounts specifically reserved
with respect thereto on the balance sheet as of December 31, 2009 included in the Progress SEC
Documents or (B) that do not exceed $15,000,000 individually or $50,000,000 in the aggregate
during any consecutive twelve-month period, and (y) with respect to any non-monetary terms and
conditions therein, impose or require actions that would not reasonably be expected individually or
in the aggregate to have a material adverse effect on Progress. '

(o)  Contracts. Except as permitted by Section 4.01(i), Progress shall not, nor shall it
permit any of its subsidiaries to, (i) enter into any Contract that would materially restrict, after the
Effective Time, Duke and its subsidiaries (including the Surviving Corporation and its
subsidiaries) with respect to engaging or competing in any line of business or in any geographic
area or (ii) other than in the ordinary course of business, waive, release, or assign any material
rights or claims under, or materially modify or terminate any Contract that is material to Progress
and its subsidiaries, taken as a whole, (A) in any manner that is materially adverse to Progress or
(B) which would prevent or materially delay the consummation of the Merger and the other
transactions contemplated by this Agreement, it being understood and agreed that the restriction
on material modifications and terminations in clause (ii)(A) shall not apply with respect to any
Contract permitted to be entered into under clause (e}, (f), {g), (h) or (n) of this Section 4.01.

_ Section 4.02 Covenants of Duke. From and after the date of this Agreement until the
Effective Time, Duke covenants and agrees as to itself and its subsidiaries that (except as expressly
contemplated or permitted by this Agreement, as set forth in Section 4.02 of the Duke Disclosure
Letter, for transactions (other than those set forth in Section 4.02(d) to the extent relating 1o the
capital stock of Duke) solely involving Duke and-'one or more of its direct or indirect
wholly-owned subsidiaries or between two or more direct or indirect wholly-owned subsidiaries of
Duke, as required by law, or to the extent that Progress shall otherwise previously consent in
writing, such consent not to be unreasonably withheld or delayed):

(a)  Ordinary Course. Duke and each of its subsidiaries shall conduct their businesses
in all material respects in the ordinary course of business consistent with past practice. Without
limiting the generality of the foregoing, Duke and its subsidiaries shall use commercially
reasonable efforts to preserve intact in all material respects their present business organizations, to
maintzin in effect all existing Permits and to timely submit renewal applications (as applicable),
subject to prudent management of workforce and business needs, to keep available the services of
their key officers and employees, to maintain their assets and properties in good working order and
condition, ordinary wear and tear excepted, to preserve their relationships with Governmental
Authorities, customers and suppliers and others having significant business dealings with them
and to comply in all material respects with all laws, orders and Permits of all Governmental
Authorities applicable to them.

(b)  Charter Documents. Duke shall not amend or propose to amend its certificate of
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incorporation other than in connection with the Duke Charter Amendment or, other than in a
manner that would not materially restrict the operation of its or their businesses, its by-laws or its
subsidiaries’ certificates of incorporation or by-laws (or other comparable organizational
documents).

(c) Dividends. Duke shall not, nor shall it permit any of its subsidiaries to,

(i) declare, sct aside or pay any dividends on or make other distributions in
respect of any of its capital stock or share capital, except:

(A)  that, subject to Section 4.06 of this Agreement, Duke may continue
the declaration and payment of regular quarterly cash dividends on Duke Common
Stock not to exceed $0.245 per share for each quarterly dividend, with usual record
and payment dates for such dividends in accordance with past dividend practice;
provided, that Duke may increase its regular quarterly cash dividend 1o an amount
not to exceed $0.25 commencing with the regular quarterly dividend that would be
payable in 2011 with respect to the second quarter of 201 | {corresponding to the
dividend paid on September 16, 2010) and to an amount not to exceed $0.255
commencing with the regular quarterly dividend that would be payable in 2012
with respect to the second quarter of 2012 (it being Duke’s intention prior to the
Effective Time to declare and pay those dividends permitted by this Section
4.02(c)(i)(A) if and to the extent there are funds legally available therefor and such
dividends may otherwise lawfully be declared and paid), and

(B) for the declaration and payment of dividends by a direct or indirect
wholly-owned subsidiary of Duke solely to its parent, or by a direct or indirect
partially owned subsidiary of Duke (provided, that Duke or a Duke subsidiary
receives or is to receive its proportionate share of such dividend or distribution),
and

(C) for the declaration and payment of dividends necessary to comply
with Section 4.06,

(i)  split, combine, reclassify or take similar action with respect to any of its
capital stock or share capital or issue or authorize or propose the issuance of any other securities in
respect of, in lieu of or in substitution for shares of its capital stock or comprised in its share
capital,

(iii)  adopt a plan of complete or partial liquidation or resolutions providing for
or authorizing such liquidation or a dissolution, merger, consolldatlon restructuring,
recapitalization or other reorganization,

(iv)  except as disclosed in Section 4.02(c)(iv) of the Duke Disclosure Letter
directly or indirectly redeem, repurchase or otherwise acquire any shares of its capital stock or any
Option with respect thereto except:

(A) inconnection with intercompany purchases of capital stock or share
capital, or
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(B) for the purpose of funding the Duke Erhployee Stock Option Plan or
employee stock ownership or dividend reinvestment and stock purchase plans, or

(v)  bind Duke to any restriction not in existence on the date hereof on the
payment by Duke of dividends and distributions on Duke Common Stock.

(d)  Share Issuances. Duke shall not, nor shall it permit any of its subsidiaries to, issue,
deliver or sell, or authorize or propose the issuance, delivery or sale of, any shares of its capital
stock or any Option with respect thereto (other than (i) the issuance of Duke Commaon Stock upon
the exercise of Duke Employee Stock Options outstanding as of the date hereof or issued after the
date hereof in accordance with the terms of this Agreement in accordance with their terms, (ii) the
issuance of Duke Common Stock in respect of Duke Phantom Stock Units, Duke Performance
Shares and other equity compensation awards, excluding Duke Employee Stock Options, granted
under the Duke Employee Stock Option Plans (“Qther Duke Equity Awards”) outstanding as of
the date hereof or issued after the date hereof in accordance with the terms of this Agreement in
accordance with their terms, (iii) the issuance of Duke Employee Stock Options, Duke
Performance Shares and the grant of Duke Phantom Stock Units and Other Duke Equity Awards in
accordance with their terms providing, in aggregate, up to an additional 6,000,000 shares of Duke
Common Stock in any 12-month period following the date hereof, in amounts, at times and on
terms and conditions in the ordinary course of business consistent with past practice, with each
Duke Employee Stock Option counting as 1/4 of a share of Duke Common Stock and Duke
Performance Shares counted assuming the achievement of maximum performance level, in each
case for the purposes of determining how many shares were granted during any such 12-month
period; provided, however, that any Duke Employee Stock Options, Duke Phantom Stock Units,
Duke Performance Shares and Other Duke Equity Awards granted after the date of this Agreement
shal! be granted on terms pursuant to which such Duke Employee Stock Options, Duke Phantom
Stock Units, Duke Performance Shares and Other Duke Equity Awards shall not vest on the
Effective Time or otherwise in connection with the occurrence of the transactions contemplated
hereby and that, notwithstanding any plan, program or arrangement to the contrary, any definition
of “good reason™ or any similar concept of constructive termination relating to such awards shall
be as defined in Section 4.02(d)(iii) of the Duke Disclosure Letter, (iv) the pro rata issuance by a
subsidiary of its capital stock to its shareholders and (v) the issuance of shares of Duke Common
Stock in connection with any employee benefit plan intended to satisfy the requirements of Section
401(a) of the Code in the ordinary course of business consistent with past practice), or modify or
amend any right of any holder of outstanding shares of its capital stock or any Option with respect
thereto other than to give effect to Section 5.06.

(e) Acquisitions; Capital Expenditures. Except for (x) acquisitions of, or capital
expenditures relating to, the entities, assets and facilities identified in Section 4.02(¢) of the Duke
Disclosure Letter, (y) expenditures of amounts set forth in Duke’s capital expenditure plan
included in Section 4.02(e) of the Duke Disclosure Letter, and (z) capital expenditures (1) required
by law or Governmental Authorities or (2) incurred in connection with the repair or replacement of
facilities destroyed or damaged due to casualty or accident {(whether or not covered by insurance),
Duke shall not, nor shall it permit any of its subsidiaries to, make any capital expenditures, or
acquire or agree to acquire (whether by merger, consolidation, purchase or otherwise) any person
or assets, if (A) the expected gross expenditures and commitments pursuant thereto (including the
amount of any indebtedness and amounts received for negative energy price risk management
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positions assumed) exceeds or may exceed $300,000,000 (no more than $150,000,000 of which
may be for any acquisition or series of related acquisitions of any person, asset or property located
outside of the United States), (B) any such acquisition or capital expenditure constitutes any line of
business that is not conducted by Duke, its subsidiaries or the Duke Joint Ventures as of the date of
this Agreement or extends any line of business of Duke, its subsidiaries or the Duke Joint Ventures
into any geographic region outside of the continental United States or Canada in which Duke, its
subsidiaries or the Duke Joint Ventures do not conduct business as of the date of this Agreement,
or (C) any such acquisition or capital expenditure is reasonably likely, individually or in the
aggregate, to materially delay the satisfaction of the conditions set forth in Section 6.02(d) or
Section 6.03(d) or prevent the satisfaction of such conditions.

(H Dispositions. Except for (x) dispositions set forth in Section 4.02(f) of the Duke
Disclosure Letter, (y) dispositions of obsolete equipment or assets or dispositions of assets being
replaced, in each case in the ordinary course of business consistent with past practice, and (z)
dispositions by Duke or its subsidiaries of its assets in accordance with the terms of restructuring
and divestiture plans mandated or approved by applicable local or state regulatory agencies, Duke
shall not, nor shall it permit any of its subsidiaries to, sell, lease, grant any security interest in or
otherwise dispose of or encumber any of its assets or properties if (A) the aggregate value of all
such dispositions exceeds or may exceed $300,000,000 (no more than $150,000,000 of which may
be for any disposition or series of related dispositions of any person, asset or property located
outside the United States). For the purposes of this Section 4.02(f), the value of any disposition or
series of related dispositions shall mean the greater of (i) the book value or (ii) the sales price, in
each case of the person, asset or property which is the subject of such disposition and, in each case,
together with the indebtedness and amounts paid for negative energy price risk management
positions transferred by Duke or its subsidiaries in connection with such disposition.

() Indebtedness. Except as disclosed in Section 4.02(g) of the Duke Disclosure Letter,
Duke shall not, nor shall it permit any of its subsidiaries to, (A) incur or guarantee any
indebtedness or enter into any “keep well” or other agreement to maintain any financial condition
of another person or enter into any arrangement having the economic effect of any of the foregoing
(including any capital leases, “synthetic” leases or conditional sale or other title retention
agreements) other than (i} short-term indebtedness incurred in the ordinary course of business, (ii)
letters of credit obtained in the ordinary course of business, (iii) borrowings under Duke’s or its
subsidiaries® existing credit facilities (or replacement facilities permitted by this Section 4.02(g))
but only to the extent the comimercial paper market is unavailable to Duke upon reasonable terms
and conditions, and as to which borrowings Duke agrees to notify Progress promptly following the
consummation thereof, (iv) indebtedness incurred in connection with the refunding or refinancing
of existing indebtedness (x) at maturity or upon final mandatory redemption (without the need for
the occurrence of any special event) or (¥) at a lower cost of funds, (v) indebtedness incurred to
finance acquisitions permitted pursuant to Section 4.02(¢) or indebtedness assumed pursuant
thereto, (vi) other indebtedness in an aggregate principal amount not to excecd $500,000,000
outstanding at any time, (vii) guarantees or other credit support issued pursuant to energy price risk
management or marketing positions established prior to the date of this Agreement, (viii) in
addition to the guarantees or other credit support contemplated by subsection (A)(vii) of this
Section 4.02(g), additional guarantees or other credit support issued in connection with energy
price risk management or marketing activities in the ordinary course of business and (ix)
indebtedness owed to any direct or indirect wholly-owned subsidiary of Duke, or, in the case of a
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subsidiary of Duke, to Duke or (B) make any loans or advances to any other person, other than (i)
in the ordinary course of business consistent with past practice, (ii) to any direct or indirect
wholly-owned subsidiary of Duke, or, in the case of a subsidiary of Duke, to Duke or (iii} as
required pursuant to any obligation in effect as of the date of this Agreement.

(h) Marketing of Energy: Energy Price Risk Management. Except as disclosed in
Section 4.02(h) of the Duke Disclosure Letter, Duke shall not, nor shall it permit any of its

subsidiaries to, (i) permit any material change in policies governing or otherwise relating to energy
price risk management or marketing of energy other than as a result of acquisitions or capital
expenditures permitted pursuant to Section 4.02(e) or (ii) enter into any physical commodity
transactions, exchange-traded futures and options transactions, over-the-counter transactions and
derivatives thereof or similar transactions other than as permitted by the Duke Risk Management
Guidelines.

(i) Employee Benefits. Except as required by law, or the terms of any collective
bargaining agreement or any Duke Employee Benefit Plan, or as disclosed in Section 4.02(i) of the
Duke Disclosure Letter or as otherwise expressly permitted by this Agreement, Duke shall not, nor
shall it permit any of its subsidiaries to, enter into, adopt, amend or terminate any Duke Employee
Benefit Plan, or other agreement, arrangement, plan or policy between Duke or one of its
subsidiaries and one or more of its directors, officers or employees (other than any amendment that
is immaterial or administrative in nature), or, except for normal increases in the ordinary course of
business consistent with past practice, increase in any manner the compensation or fringe benefits
of any director, executive officer or other employee, or, except for normal payments in the
ordinary course of business consistent with past practice, and the award of annual bonuses on the
terms and conditions set forth in Section 4.02(i) of the Duke Disclosure Letter, pay any benefit not
required by any plan or arrangement in effect as of the date of this Agreement; provided, however,
that the foregoing shall not restrict Duke or its subsidiaries from (i) entering into or making
available to newly hired officers and employees or to officers and employees in the context of
promotions based on job performance or workplace requirements in the ordinary course of
business consistent with past practice, plans, agreements, benefits and compensation arrangements
(including incentive grants) that have, consistent with past practice, been made available to newly
hired or promoted officers and employees, (ii) entering into severance agreements with, or
adopting severance plans in the ordinary course of business consistent with past practice for,
employecs who are not executive officers in connection with terminations of employment of such
empleyees, or (iii} entering into or amending collective bargaining agreements with existing
collective bargaining representatives or newly certified bargaining units regarding mandatory
subjects of bargaining under applicable law, in each case in a manner consistent with past practice
to the extent permitted by law.

{)] Intentionally Reserved.

(k)  Accounting. Duke shall not, nor shall it permit any of its subsidiaries to, make any
changes in its accounting methods materially affecting the reported consolidated assets, liabilities
or results of operations of Duke, except as required by law or GAAP.

)] Insurance. Duke shall, and shall cause its subsidiaries to, maintain with financially
responsible insurance companies (or through self-insurance, consistent with past practice)
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insurance in such amounts and against such risks and losses as are customary for companies
engaged in their respective businesses to the extent available on commercially reasonable terms.

(m) Taxes. Except as could not reasonably be expected to have a material adverse
effect on Duke, Duke shall not, nor shall it permit any of its subsidiaries to, (i) settle any claim,
action or proceeding relating to Taxes or (ii) make any Tax election (this clause (m) being the sole
provision of this Section 4.02 governing Tax matters).

(n) Release of Claims. Except as disclosed in Section 4.02(n) of the Duke Disclosure
Letter and except with respect to any settlements or agreements with or before any Governmental
Authorities in the ordinary course of business, Duke shall not, and shall not permit any of its
subsidiaries to, waive, release, assign, settle or compromise any claim, action or proceeding
against Duke or any of its subsidiaries, other than waivers, releases, assignments, settlements or
compromises that (x) with respect to the payment of monetary damages, involve only the payment
of monetary damages (A) equal to or less than the amounts specifically reserved with respect
thereto on the balance sheet as of December 31, 2009 included in the Duke SEC Documents or (B)
that do not exceed $30,000,000 individually or $100,000,000 in the aggregate during any
consecutive twelve-month period, and (y) with respect to any non-monetary terms and conditions
therein, impose or require actions that would not reasonably be expected individually or in the
aggregate to have a material adverse effect on Duke.

(o) Contracts. Except as permitted by Section 4.02(i), Duke shall not, nor shall it
permit any of its subsidiaries to, (i) enter into any Contract that would materially restrict, after the
Effective Time, Duke and its subsidiaries (including the Surviving Corporation and its
subsidiaries) with respect to engaging or competing in any line of business or in any geographic
area or (i) waive, release, or assign any material rights or claims under, or materially modify or
terminate any Contract that is material to Duke and its subsidiaries, taken as a whole, (A) in any
manner that is materially adverse to Duke or (B) which would prevent or materially delay the
consummation of the Merger and the other transactions contemplated by this Agreement, it being
understood and agreed that the restriction on material modifications and terminations in clause
(ii)(A) shall not apply with respect to any Contract permitted to be entered into under clause (e), (f),
(g), (h) or (n) of this Section 4.02.

" Section 4.03 No Solicitation by Progress. (a) Except as expressly permitted by this
Secticn 4.03, Progress shall not, nor shall it permit any of its subsidiaries to, nor shall it authorize
or permit any of its directors, officers or employees to, and shall use its reasonable best efforts to
cause any investment banker, financial advisor, attorney, accountant or other representative
retained by it or any of its subsidiaries not to, directly or indirectly, (i) solicit, initiate or knowingly
encourage (including by way of furnishing information), or take any other action designed to
facilitate, any inquiries or the making of any proposal that constitutes a Progress Takeover
Proposal or (ii) participate in any negotiations or substantive discussions regarding any Progress
Takeover Proposal; provided, however, that if, at any time prior to receipt of the Progress
Shareholder Approval (the “Progress Applicable Period”™), the Board of Directors of Progress
determines in good faith, after consultation with its legal and financial advisors, that a Progress
Takeover Proposal that did not result from a breach (other than in immaterial respects) of this
Section 4.03(a) is, or is reasonably likely to result in, a Progress Superior Proposal (as defined in
Section 4.03(b)), and subject to providing prior written notice of its decision to take such action to
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Duke and compliance with Section 4.03(c), Progress may (x) furnish information with respect to
and provide access to the properties, books and records of Progress and its subsidiaries to the
person making such proposal (and its representatives) pursuant to a customary confidentiality
agreement containing terms no less favorable to Progress with respect to confidentiality than those
set forth in the Confidentiality Agreement (the “Confidentiality Agreement™) dated July 29, 2010,
between Duke and Progress (provided, that such confidentiality agreement shall not in any way
restrict Progress from complying with its disclosure obligations under this Agreement, including
with respect to such proposal) and (y) participate in discussions or negotiations regarding such
proposal, Progress, its subsidiaries and their representatives immediately shall cease and cause to
be terminated any existing activities, discussions or negotiations with any parties with respect to
any Progress Takeover Proposal. For purposes of this Agreement, “Progress Takeover Proposal”
means any bona fide inquiry, proposal or offer from any person relating to (i} any direct or indirect
acquisition or purchase of a business that constitutes 20% or more of the net revenues, net income
or the assets (including equity securities) of Progress and its subsidiaries, taken as a whole (a
*Progress Material Business™), (ii) any direct or indirect acquisition or purchase of 20% or more of
any class of voting securities of Progress or any subsidiary of Progress owning, operating or
controlling a Progress Material Business, (iii) any tender offer or exchange offer that if
consummated would result in any person beneficially owning 20% or more of any class of voting
securities of Progress, or (iv) any merger, consolidation, business combination, recapitalization,
liquidation, dissolution or similar transaction involving Progress or any subsidiary of Progress
owning, operating or controlling a Progress Material Business, in each case other than the
transactions contemplated by this Agreement. Notwithstanding the foregoing and provided that
Progress has otherwise complied with this Section 4.03(a), nothing in this Section 4.03(a) shall
prohibit Progress or its directors, officers, employees, representatives or agents from contacting in
writing any person who has made a Progress Takeover Proposal after the date of this Agreement
solely to request the clarification of the terms and conditions thereof to the extent necessary to
permit it to determine whether the Progress Takeover Proposal is, or is reasonably likely to result
in, a Progress Superior Proposal.

(b)  Except as contemplated by this Section 4.03, neither the Board of Directors of
Progress nor any committee thereof shall (A) withdraw or modify, or propose publicly to withdraw
or modify, in a manner adverse to Duke, the approval or recommendation to Progress’s
shareholders by such Board of Directors or such committee of this Agreement or the Merger, (B)
approve or recommend, or propose publicly to approve or recommend, any Progress Takeover
Proposal, or (C) cause Progress to enter into any letter of intent, agreement in principle, acquisition
agreement or other similar agreement (each, a “Progress Acquisition Agreement”) related to any
Progress Takeover Proposal. Notwithstanding the foregoing:

0] in response to a Progress Takeover Proposal that did not result from a
breach (other than in immaterial respects) of Section 4.03(a), during the Progress Applicable
Period, the Board of Directors of Progress may, if it determines in good faith, after consulting with
outsidée counsel, that the failure to take such action would be reasonably likely to result in a breach
of the Board of Directors’ fiduciary obligations under applicable law, (A) withdraw or modify, or
propose publicly to withdraw or modify, the approval or recommendation by such Board of
Directors or any committee thereof of this Agreement or the Merger, (B) approve or recommend,
or propose to approve or recommend, any Progress Superior Proposal, or (C) terminate this
Agreement pursuant to Section 7.01(d), but only after (1} in the case of each of clauses (B) or (C),
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such Board of Directors has determined in good faith that such Progress Takeover Proposal
constitutes a Progress Superior Proposal, and (2) in the case of clause (C), (I) Progress has notified
Duke in writing of the determination that such Progress Takeover Proposal constitutes a Progress
Superior Proposal and (I1) at least five business days following receipt by Duke of such notice, the
Board of Directors of Progress has determined that such Progress Superior Proposal remains a
Progress Superior Proposal; provided, however, that in the event that any such Progress Takeover
Proposal is thereafter modified by the person making such Progress Takeover Proposal and the
Board of Directors determines pursuant to clause (C) to terminate this Agreement pursuant to
Section 7.01(d), Progress shall again comply with clauses (I) and (I1) of this paragraph (b)(i}
except that the five business-day period shall be reduced to two business days; and

(ii) . in circumstances other than in response to a Progress Takeover Proposal as
provided in Section 4.03(b)(i), during the Progress Applicable Period, the Board of Directors of
Progress mayi, if it determines in good faith, after consulting with outside counsel, that the failure
to take such action would be reasonably likely to result in a breach of the Board of Directors’
fiduciary obligations under applicable law, withdraw or modify, or propose publicly to withdraw
or modify, the approval or recommendation by such Board of Directors or any committee thereof
of this Agreement or the Merger, but only after (1) Progress has notified Duke in writing that the
Board of Directors of Progress is prepared to make the determination set forth in this clause (ii)
setting forth the reasons therefor in reasonable detail, (2) for a period of five business days
following Duke’s receipt of the notice set forth in clause (1) of this sentence (or, if the period from
the time of receipt by Duke of such notice to the Progress Shareholders Meeting shall be less than
five business days, for such lesser period), Progress negotiates with Duke in good faith to make
such adjustments to the terms and conditions of this Agreement, the Merger and the other
transactions contemplated hereby as would enable the Progress Board of Directors to proceed with
its recommendation of this Agreement and the Merger and (3) at the end of such five-business day
period (or such lesser period, as the case may be, in accordance with this clause (ii)) the Board of
Directors of Progress maintains its determination described in this clause (ii) (after taking into
account Duke’s proposed adjustments, if any, to the terms and conditions of this Agreement, the
Merger and the other transactions contemplated hereby).

For purposes of this Agreement, “Progress Superior Proposal” means any written Progress
Takeover Proposal that the Board of Directors of Progress determines in good faith (after
consultation with a financial advisor of nationally recognized reputation) to be more favorable
(taking into account (i) all financial and strategic considerations, including relevant legal, financial,
regulatory and other aspects of such Progress Takeover Proposal and the Merger and the other
transactions contemplated by this Agreement deemed relevant by the Board of Directors, (ii) the
identity of the third party making such Progress Takeover Proposal, and (iii) the conditions and
prospects for completion of such Progress Takeover Proposal) to Progress’s shareholders than the
Merger and the other transactions contemplated by this Agreement (taking into account all of the
terms of any proposal by Duke to amend or modify the terms of the Merger and the other
transactions contemplated by this Agreement), except that (x) the references to “20%” in clauses
(1), (ii) and (iii) of the definition of “Progress Takeover Proposal” in Section 4.03(a) shall each be
deemed to be a reference to “50%”, (y) a “Progress Takeover Proposal” shall only be deemed to
refer to a transaction involving Progress, and not any of its subsidiaries or Progress Material
Businesses alone, and (z) the references to “or any subsidiary of Progress owning, operating or
controlling a Progress Material Business” in clauses (ii) and (iv) shall be deemed to be deleted.
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(c) In addition to the obligations of Progress set forth in paragraphs (a) and (b) of this
Section 4.03, Progress shall as promptly as practicable advise Duke, orally and in writing, of any
Progress Takeover Proposal or of any request for information relating to any Progress Takeover
Proposal (and in any case within 48 hours of such request or the receipt of such Progress Takeover
Proposal), the principal terms and conditions of such request or Progress Takeover Proposal and
the identity of the person making such request or Progress Takeover Proposal. Progress shall keep
Duke informed in all material respects of the status and details (including amendments or proposed
amendments) of any such request or Progress Takeover Proposal. Contemporaneously with any
termination by Progress of this Agreement pursuant to Section 7.01(b)(i), Progress shall provide
Duke with a written verification that it has complied with its obligations pursuant to this Section
4.03(c) (other than noncompliance which is immaterial).

(d)  Nothing contained in this Agreement shall prohibit Progress or its Board of
Directors or any committee thereof from (i) taking and disclosing to its shareholders a position
contemplated by Rule 14e-2(a) promulgated under the Exchange Act or from making any
disclosure to Progress’s shareholders if, in the good faith judgment of the Board of Directors of
Progress, after consultation with outside counsel, failure so to disclose would be inconsistent with
its or Progress’s obligations under applicable law or (ii) taking actions permitted by Section

4.01(P).

Section 4.04 No Solicitation by Duke. (a) Except as expressly permitted by this Section
4.04, Duke shall not, nor shall it permit any of its subsidiaries to, nor shall it authorize or permit
any of its directors, officers or employees to, and shall use its reasonable best efforts to cause any
investment banker, financial advisor, attorney, accountant or other representative retained by it or
any of its subsidiaries not to, directly or indirectly, (i) solicit, initiate or knowingly encourage
(including by way of furnishing information), or take any other action designed to facilitate, any
inquiries or the making of any proposal that constitutes a Duke Takeover Proposal or (ii)
participate in any negotiations or substantive discussions regarding any Duke Takeover Proposal;
provided, however, that if, at any time prior to receipt of the Duke Shareholder Approval (the
“Duke Applicable Period™), the Board of Directors of Duke determines in good faith, after
consuliation with its legal and financial advisors, that a Duke Takeover Proposal that did not result
from a breach (other than in immaterial respects) of this Section 4.04(a) is, or is reasonably likely
to result in, a Duke Superior Proposal (as defined in Section 4.04(b)), and subject to providing
prior written notice of its decision to take such action to Progress and compliance with Section
4.04(c), Duke may (x) furnish information with respect to and provide access to the properties,
books and records of Duke and its subsidiaries to the person making such proposal (and its
representatives) pursuant to a customary confidentiality agreement containing terms no less
favorable to Duke with respect to confidentiality than those set forth in the Confidentiality
Agreement (provided, that such confidentiality agreement shall not in any way restrict Duke from
complying with its disclosure obligations under this Agreement, including with respect to such
proposal) and (y) participate in discussions or negotiations regarding such proposal. Duke, its
subsidiaries and their representatives immediately shall cease and cause to be terminated any
existing activities, discussions or negotiations with any parties with respect to any Duke Takeover
Proposal. For purposes of this Agreement, “Duke Takeover Proposal” means any bona fide
inquiry, proposal or offer from any person relating to (i) any direct or indirect acquisition or
purchase of a business that constitutes 20% or more of the net revenues, net income or the assets
(including equity securities) of Duke and its subsidiaries, taken as a whole (a “Duke Material
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Business™), (ii) any direct or indirect acquisition or purchase of 20% or more of any class of voting
securities of Duke or any subsidiary of Duke owning, operating or controlling a Duke Material
Business, (iii) any tender offer or exchange offer that if consummated would result in any person
beneficially owning 20% or more of any class of voting securities of Duke, or (iv) any merger,
consolidation, business combination, recapitalization, liquidation, dissolution or similar
transaction involving Duke or any subsidiary of Duke owning, operating or controlling a Duke
Material Business, in each case other than the transactions contemplated by this Agreement.
Notwithstanding the foregoing and provided that Duke has otherwise complied with this Section
4.04(a), nothing in this Section 4.04(a) shall prohibit Duke or its directors, officers, employees,
representatives or agents from contacting in writing any person who has made a Duke Takeover
Proposal after the date of this Agreement solely to request the clarification of the terms and
conditions thereof to the extent necessary to permit it to determine whether the Duke Takeover
Proposal is, or is reasonably likely to result in, a Duke Superior Proposal.

(b) Except as contemplated by this Section 4.04, neither the Board of Directors of
Duke nor any committee thereof shall (A) withdraw or modify, or propose publicly to withdraw or
modify, in a manner adverse to Progress, the approval or recommendation to Duke’s shareholders
by such Board of Directors or such committee of the Duke Share Issuance or Duke Charter
Amendment, (B) approve or recommend, or propose publicly to approve or recommend, any Duke
Takeover Proposal, or (C) cause Duke to enter into any letter of intent, agreement in principle,
acquisition agreement or other similar agreement {(each, a “Duke Acquisition Agreement™) related
to any Duke Takeover Proposal. Notwithstanding the foregoing:

0] in response to a Duke Takeover Proposal that did not result from a breach
(other than in immaterial respects) of Section 4.04(a), during the Duke Applicable Period, the
Board of Directors of Duke may, if it determines in good faith, after consulting with outside
counsel, that the failure to take such action would be reasonably likely to result in a breach of the
Board of Directors’ fiduciary obligations under applicable law, (A) withdraw or modify, or
propose publicly to withdraw or modify, the approval or recommendation by such Board of
Directors or any committee thereof of the Duke Share Issuance or Duke Charter Amendment, (B)
approve or recommend, or propose to approve or recommend, any Duke Superior Proposal, or (C)
terminate this Agreement pursuant to Section 7.01(f), but only after (1) in the case of each of
clauses (B) or (C), such Board of Directors has determined in good faith that such Duke Takeover
Proposal constitutes a Duke Superior Proposal, and (2) in the case of clause (C), (I) Duke has
notified Progress in writing of the determination that such Duke Takeover Proposal constitutes a
Duke Superior Proposal and (II) at least five business days following receipt by Progress of such
notice, the Board of Directors of Duke has determined that such Duke Superior Proposal remains a
Duke Superior Proposal; provided, however, that in the event that any such Duke Takeover
Proposal is thereafter modified by the person making such Duke Takeover Proposal and the Board
of Directors determines pursuant to clause (C) to terminate this Agreement pursuant to Section
7.01(f), Duke shall again comply with clauses {I) and (II) of this paragraph (b)(i) except that the
five business-day period shall be reduced to two business days; and -

(i)  in circumstances other than in response to a Duke Takeover Proposal as
provided in Section 4.04(b)(i), during the Duke Applicable Period, the Board of Directors of Duke
may, if it determines in good faith, after consulting with outside counsel, that the failure to take
such action would be reasonably likely to result in a breach of the Board of Directors’ fiduciary
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obligations under applicable law, withdraw or modify, or propose publicly to withdraw or modify,
the approval or recommendation by such Board of Directors or any committee thereof of the Duke
Share Issuance or Duke Charter Amendment, but only after {1) Duke has notified Progress in
writing that the Board of Directors of Duke is prepared to make the determination set forth in this
clause (ii) setting forth the reasons therefor in reasonable detail, (2) for a period of five business
days following Progress’s receipt of the notice set forth in clause (1) of this sentence (or, if the
period from the time of receipt by Progress of such notice to the Duke Shareholders Meeting shall
be less than five business days, for such lesser period), Duke negotiates with Progress in good faith
to make such adjustments to the terms and conditions of this Agreement, the Merger and the other
transactions contemplated hereby as would enable the Duke Board of Directors to proceed with its
recommendation of the Duke Share Issuance and the Duke Charter Amendment and (3) at the end
of such five-business day period (or such lesser period, as the case may be, in accordance with this
clause (ii)) the Board of Directors of Duke maintains its determination described in this clause (ii)
(after taking into account Progress’s proposed adjustments, if any, to the terms and conditions of
this Agreement, the Merger and the other transactions contemplated hereby).

For purposes of this Agreement, a “Duke Superior Proposal” means any written Duke
Takeover Proposal that the Board of Directors of Duke determines in good faith (after consultation
with a financial advisor of nationally recognized reputation) to be more favorable (taking into
account (i) all financial and strategic considerations, including relevant legal, financial, regulatory
and other aspects of such Duke Takeover Proposal and the Merger and the other transactions
contemplated by this Agreement deemed relevant by the Board of Directors, (ii) the identity of the
third party making such Duke Takeover Proposal, and (iii) the conditions and prospects for
completion of such Duke Takeover Proposal) to Duke’s shareholders than the Merger and the
other transactions contemplated by this Agreement (taking into account all of the terms of any
proposal by Progress to amend or modify the terms of the Merger and the other transactions
contemplated by this Agreement), except that (x) the references to “20%” in clauses (i), (ii) and
(iii) of the definition of “Duke Takeover Proposal” in Section 4.04(a) shall each be deemedto be a
reference to “50%”, (y) a “Duke Takeover Proposal” shall only be deemed to refer to a transaction
involving Duke, and not any of its subsidiaries or Duke Material Businesses alone, and (z) the
references to “or any subsidiary of Duke owning, operating or controlling a Duke Material
Business™ in clauses (ii) and (iv) shall be deemed to be deleted. ’

{c) In addition to the obligations of Duke set forth in paragraphs (a) and (b) of this
Section 4.04, Duke shall as promptly as practicable advise Progress, orally and in writing, of any
Duke Takeover Proposal or of any request for information relating to any Duke Takeover Proposal
(and in any case within 48 hours of such request or the receipt of such Duke Takeover Proposal),
the principal terms and conditions of such request or Duke Takeover Proposal and the identity of
the person making such request or Duke Takeover Proposal. Duke shall keep Progress informed in
all material respects of the status and details (including amendments or proposed amendments) of
any such request or Duke Takeover Proposal. Contemporancously with any termination by Duke
of this Agreement pursuant to Section 7.01(b)(i), Duke shall provide Progress with a written
verification that it has complied with its obligations pursuant to this Section 4.04(c) (other than
noncompliance which is immaterial).

(d)  Nothing contained in this Agreement shall prohibit Duke or its Board of Directors
or any committee thereof from (i) taking and disclosing to its shareholders a position contemplated
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by Rule 14e-2(a) promulgated under the Exchange Act or from making any disclosure to Duke’s
shareholders if, in the good faith judgment of the Board of Directors of Duke, after consultation
with outside counsel, failure so to disclose would be inconsistent with its or Duke’s obligations
under applicable law or (ii) taking actions permitted by Section 4.02(f).

“Section 4.05 Other Actions. Each of Progress and Duke shall use its reasonable best
efforts not to, and shall use its reasonable best efforts not to permit any of its respective
subsidiaries to, take any action that would, or that could reasonably be expected to, result in (i) any
of the representations and warranties of such party set forth in this Agreement that is qualified as to
materiality or material adverse effect becoming untrue, (ii) any of such representations and
warranties that is not so qualified becoming untrue in any material respect, or (iii) any condition to
the Merger set forth in Article V1 not being satisfied.

Section 4.06 Coordination of Dividends. From the date of this Agreement until the
Effective Time, Duke and Progress shall coordinate with each other regarding the declaration and
payment of dividends in respect of the shares of Progress Common Stock and Duke Common
Stock and the record dates and payment dates relating thereto, it being the intention of Progress
and Duke that no holder of Progress Common Stock or Duke Common Stock shall receive two
dividends, or fail to receive one dividend, for any single calendar quarter with respect to its shares
of Progress Common Stock or Duke Common Stock (including Duke Commeon Stock issued in
connection with the Merger), as the case may be. In furtherance of and without limiting the
generality of the foregoing, if at the time that Progress would otherwise declare a regular quarterly
cash dividend pursuant to Section 4.01(c)(i)(A) the parties expect the Closing Date to occur during
the period of time from and after the record date for such Progress dividend and prior to the record
date for the next subsequent regular quarterly cash dividend of Duke, the parties shall coordinate to
reduce the amount of such Progress dividend to an amount reasonably calculated to effectuate the
intent of the parties described in the first sentence of this Section 4.06. In the event (a) the Closing
Date would, in the absence of this Section 4.06, occur after the record date for the last regular
quarterly cash dividend of Progress prior to the Closing Date and prior to the record date for the
next subsequent regular quarterly cash dividend of Duke and (b) such last recent Progress regular
quarterly cash dividend occurring prior to the Closing shall not have been reduced as contemplated
by the preceding sentence, Duke shall be permitted to (i) declare and pay a special dividend to
Duke stockholders immediately prior to the Closing in an amount reasonably calculated to
effectuate the intent of the parties described in the first sentence of this Section 4.06 or (ii) subject
to the prior written consent of Progress (which consent shall not be unreasonably withheld),
postpone the Closing to a date no later than one business day after the record date for the next
succeeding regular quarterly cash dividend of Duke (in which event Progress shall be permitted to
declare and pay a special dividend immediately prior to the Closing in an amount reasonably
calculated to effectuate the intent of the parties described in the first sentence of this Section 4.06,
and neither party shall be entitled to terminate this Agreement pursuant to Section 7.01(b)(i)
during the period of such postponement).
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ARTICLE V
ADDITIONAL AGREEMENTS

Section 5.01 Preparation of the Form S-4 and the Joint Proxy Statement; Shareholders
Meetings. (a) As soon as practicable following the date of this Agreement, Progress and Duke

shall prepare and file with the SEC the Joint Proxy Statement and Duke shall prepare and file with
the SEC the Form S-4, in which the Joint Proxy Statement will be included. The Joint Proxy
Statement and Form S-4 shall comply as to form in all material respects with the applicable
provisions of the Securities Act and the Exchange Act and the rules and regulations thereunder.
Duke shall use its reasonable best efforts, and Progress will reasonably cooperate with Duke in
such efforts, to have the Form S-4 declared effective under the Securities Act as promptly as
practicable after such filing and to keep the Form S-4 effective as long as necessary to consummate
the Merger and other transactions contemplated hereby. Progress will use its reasonable best
efforts to cause the Joint Proxy Statement to be mailed to Progress’s shareholders, and Duke will
use its reasonable best efforts to cause the Joint Proxy Statement to be mailed to Duke’s
shareholders, in each case as promptly as practicable after the Form S-4 is declared effective under
the Securities Act. Duke shall also take any action required to be taken by it under any applicable
state or provincial securities laws in connection with the issuance of Duke Common Stock in the
Merger and each party shall furnish all information concerning itself and its shareholders as may
be reasonably requested in connection with any such action. Each party will advise the others,
promptly afier it receives notice thereof, of the time when the Form S-4 has become effective or
any supplement or amendment has been filed, the issuance of any stop order, the suspension of the
qualification of the Duke Common Stock issuable in connection with the Merger for offering or
sale in any jurisdiction, or any request by the SEC for amendment of the Joint Proxy Statement or
the Form S-4 or comments thereon and responses thereto or requests by the SEC for additional
information, If prior to the Effective Time any event occurs with respect to Progress, Duke or any
subsidiary of Progress or Duke, respectively, or any change occurs with respect to information
supplied by or on behalf of Progress or Duke, respectively, for inclusion in the Joint Proxy
Statement or the Form S-4 that, in each case, is required to be described in an amendment of, or a
supplement to, the Joint Proxy Statement or the Form S-4, Progress or Duke, as applicable, shall
promptly notify the other of such event, and Progress or Duke, as applicable, shall cooperate with
the other in the prompt filing with the SEC of any necessary amendment or supplement to the Joint
Proxy Statement and the Form S-4 and, as required by law, in disseminating the information
contained in such amendment or supplement to Progress’s shareholders and to Duke’s
shareholders; provided that no amendment or supplement to the Joint Proxy Statement or the Form
S-4 shall be filed by either party, and no material correspondence with the SEC shall be made by
either party, without providing the other party a reasonable opportunity to review and comment
thereon.

(b)  Progress shall, as soon as reasonably practicable following the date of this
Agreement, duly call, give notice of, convene and hold a meeting of its shareholders (the “Progress
Shareholders Meeting”) for the purpose of obtaining the Progress Shareholder Approval and any
other matters required under applicable law to be considered at the Progress Shareholders Meeling.
Without limiting the generality of the foregoing, Progress agrees that unless this Agreement is
terminated pursuant to Section 7.01, its obligations pursuant to the first sentence of this Section
5.01(b) shall not be affected by (i) the commencement, public proposal, public disclosure or
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communication to Progress of any Progress Takeover Proposal, (ii) the withdrawal or modification
by the Board of Directors of Progress of its approval or recommendation to Progress’s
shareholders of this Agreement, the Merger or the other transactions contemplated hereby, or (iii)
the approval or recommendation of any Progress Superior Proposal. Notwithstanding any of the
events set forth in clauses (i), (ii) and (iii) of the immediately preceding sentence, in the event
Progress fulfills its obligations pursuant to this Section 5.01(b) and the Progress Shareholder
Approval is not obtained at the Progress Shareholders Meeting, Duke shall not thereafter have the
right to terminate this Agreement pursuant to Sections 7.01(h)(i) as a result of the Board of
Directors of Progress (or any committee thereof) having, pursuant to Section 4.03(b){ii),
withdrawn or modified, or proposed publicly to withdraw or modify, the approval or
recommendation by such Board of Directors of this Agreement or the Merger; provided Duke shali
retain all other rights to terminate this Agreement set forth in Section 7.01.

(c) Duke shall, as soon as reasonably practicable following the date of this Agreement,
duly call, give notice of, convene and hold a meeting of its shareholders (the “Duke Shareholders
Meeting”) for the purpose of obtaining the Duke Shareholder Approval and any other matters
required under applicable law to be considered at the Duke Shareholders Meeting. Without
limiting the generality of the foregoing, Duke agrees that unless this Agreement is terminated
pursuant to Section 7.01, its obligations pursuant to the first sentence of this Section 5.01(c) shall
not be affected by (i) the commencement, public proposal, public disclosure or communication to
Duke of any Duke Takeover Proposal, (ii) the withdrawal or modification by the Board of
Directors of Duke of its approval or recommendation to Duke’s shareholders of the Duke Share
Issuance and the Duke Charter Amendment, or (iii) the approval or recommendation of any Duke
Superior Proposal. Notwithstanding any of the events set forth in clauses (i), (ii) and (jii) of the
immediately preceding sentence, in the event Duke fulfills its obligations pursuant to this Section
5.01(c) and the Duke Shareholder Approval is not obtained at the Duke Shareholders Meeting,
Progress shall not thereafter have the right to terminate this Agreement pursuant to Section
7.01(g)(i) as a result of the Board of Directors of Duke (or any committee thereof) having,
pursuant to Section 4.04(b)(ii), withdrawn or modified, or proposed publicly to withdraw or
modify, the approval or recommendation by such Board of Directors of this Agreement or the
Duke Merger; provided Progress shall retain all other rights to terminate this Agreement set forth
in Section 7.01.

Subject to receipt of the Duke Shareholder Approval, on or before the Closing Date and
prior to the Effective Time, Duke shall file with the Secretary of State of the State of Delaware a
Certificate of Amendment to the Amended and Restated Certificate of Incorporation of Duke
providing for, after prior consultation with Progress, a I1-for-2 or 1-for-3 reverse stock split with
respect to the Duke Common Stock (the “Duke Charter Amendment™), such Certificate of
Amendment to become effective on the Closing Date prior to the filing of the Articles of Merger
with the Secretary of State of the State of North Carolina.

{d) Progress and Duke will use their reasonable best efforts to hold the Duke
Shareholders Meeting and the Progress Shareholders Meeting on the same date and as soon as
practicable after the date of this Agreement.

" Section 5.02  Letters of Duke’s Accountants. Duke shall use its reasonable best efforts to
cause to be delivered to Progress two letters from Duke’s independent accountants, one dated a
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date within two business days before the date on which the Form $-4 shall become effective and
one dated a date within two business days before the Closing Date, each addressed to Progress, in
form and substance reasonably satisfactory to Progress and customary in scope and substance for
comfort letters delivered by independent public accountants in connection with registration
statements similar to the Form S-4.

Section 5.03 Letters of Progress’s Accountants. Progress shall use its reasonable best
efforts to cause to be delivered to Duke two letters from Progress’s independent accountants, one
dated a date within two business days before the date on which the Form S-4 shall become
effective and one dated a date within two business days before the Closing Date, each addressed to
Duke, in form and substance reasonably satisfactory to Duke and customary in scope and
substance for comfort letters delivered by independent public accountants in connection with
registration statements similar to the Form S-4.

Section 5.04 Access to Information; Effect of Review.

()  Access. Subject to the Confidentiality Agreement, to the extent permitted by
applicable law, each of Progress and Duke shall, and shall cause each of its respective subsidiaries
to, and, so long as consistent with its confidentiality obligations under its applicable agreements,
shall use its respective reasonable best efforts to cause the Progress Joint Ventures and Duke Joint
Ventures, respectively, to, afford to the other party and to the officers, employees, accountants,
counsel, financial advisors and other representatives of such other party reasonable access during
normal business hours during the period prior to the Effective Time to all their respective
properties, books, contracts, commitments, personnel and records and, during such period, to the
extent permitted by applicable law, each of Progress and Duke shall, and shall cause each of its
respective subsidiaries to, and, so long as consistent with its confidentiality and other contractual
obligations under its applicable agreements, shall use its respective reasonable best efforts to cause
the Progress Joint Ventures and Duke Joint Ventures, respectively, to, (i) confer on a regular and
frequent basis with one or more representatives of the other party to discuss material operational
and regulatory matters and the general status of its ongoing operations, (ii) advise the other party
of any change or event that has had or could reasonably be expected to have a material adverse
effect on such party, and (iii) furnish promptly all other information concerning its business,
properties and personnel, in each case as such other party may reasonably request; provided,
however, that no actions shall be taken pursuant to this Section 5.04(a) that would create a risk of
loss or waiver of the attorney/client privilege, provided, further, that the parties shall use their
respective commercially reasonable efforts to allow for access and disclosure of information in a
manner reasonably acceptable to the parties that does not result in the loss or waiver of the
attorney-client privilege (which efforts shall include entering into mutually acceptable joint
defense agreements between the parties if doing so would reasonably permit the disclosure of
information without violating applicable law or jeopardizing such attorney-client privilege).
Notwithstanding the foregoing, if a party requests access to proprietary information of the other
party, the disclosure of which would have a material adverse effect on the other party if the Closing
were not to occur (giving effect to the requesting party’s obligations under the Confidentiality
Agreement), such information shall only be disclosed to the extent reasonably agreed upon by the
chief financial officers (or their designees) of Progress and Duke. All information exchanged
pursuant to this Section 5.04(a) shall be subject to the Confidentiality Agreement.
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(b)  Effect of Review. No review pursuant to this Section 5.04 shall have any effect for
the purpose of determining the accuracy of any representation or warranty given by any of the
parties hereto to any of the other parties hereto.

Section 5.05 Regulatory Matters; Reasonable Best Efforts.

(a) Regulatory Approvals. Each party hereto shall cooperate and promptly prepare and
file all necessary documentation, to effect all necessary applications, notices, petitions and filings,
and shall use reasonable best efforts to take or cause to be taken all actions, and do or cause to be
done all things in order to obtain all approvals and authorizations of all Governmental Authorities,
necessary or advisable to consummate and make effective, in the most expeditious manner
reasonably practicable, the Merger and the other transactions contemplated by this Agreement,
including the Progress Required Statutory Approvals and the Duke Required Statutory Approvals;
provided, however, that Progress shall have primary responsibility for the preparation and filing of
any related applications, filings or other materials with the FPSC and the NCUC and PSCSC,
provided, further, that Duke shall have primary responsibility for the preparation and filing of any
related applications, filings or other materials with the PUCQ, the [URC and the KPSC. Progress
shall have the right to revicw and approve in advance all characterizations of the information
relating to Progress, on the one hand, and Duke shall have the right 10 review and approve in
advance all characterizations of the information relating to Duke, on the other hand, in either case,
that appear in any application, notice, petition or filing made in connection with the Merger or the
other transactions contemplated by this Agreement. Progress and Duke agree that they will
consult and cooperate with each other with respect to the obtaining of all such necessary approvals
and authorizations of Governmental Authorities.

(b) Reasonable Best Efforts. Subject to the terms and conditions set forth in this
Agreement, each of the parties hereto shall use its reasonable best efforts (subject to, and in
accordance with, applicable law) to take, or cause to be taken, promptly all actions, and to do, or
cause to be done, promptly and to assist and cooperate with the other parties in doing, all things
necessary, proper or advisable to consummate and make effective the Merger and the other
transactions contemplated by this Agreement, including (i) the obtaining of all necessary Consents
or waivers from third parties and Governmental Authorities, (ii) the defending of any lawsuits or
other legal proceedings, whether judicial or administrative, challerging this Agreement or the
consummation of the transactions contemplated by this Agreement, and (iii) the execution and
delivery of any additional instruments necessary to consummate the transactions contemplated by
this Agreement. For purposes of this Agreement, “reasonable best efforts” shall not include nor
require either party or its subsidiaries to (A) sell, or agree to sell, hold or agree to hold separate, or
otherwise dispose or agree to dispose of any asset, in each case if such sale, separation or
disposition or agreement with respect thereto would, individually or in the aggregate, rcasonably
be expected to have a material adverse effect on the expected benefils of the transactions
contemplated by this Agreement to such party, or (B) conduct or agree to conduct its business in
any particular manner if such conduct or agreement with respect thereto would, individually or in
the aggregate, reasonably be expected to have a material adverse effect on the expected benefits of
the transactions contemplated by this Agreement to such party, or (C) agree to any order, action or
regulatory condition of any regulatory body, whether in an approval proceeding or another
regulatory proceeding, that, if effected, would cause a material reduction in the expected benefits
for such party’s shareholders (for example, the parties expect their customers to participate in the
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benefits of the transactions contemplated by this Agreement in amourits up to but not exceeding (x)
the benefits of joint system dispatch and fuel savings as they materialize in future fuel clause
proceedings and (y) rates that are lower than they otherwise would have been as net merger
savings materialize in future rate proceedings initiated in the ordinary course of business} (any of
the foregoing effects, a “Burdensome Effect™).

(c) State Anti-Takeover Statutes. Without limiting the generality of Section 5.05(b),
Progress and Duke shall (i) take all action necessary to ensure that no state anti-takeover statute or
similar statute or regulation is or becomes applicable to the Merger, this Agreement or any of the
other transactions contemplated by this Agreement and (ii) if any state anti-takeover statute or
similar statute or regulation becomes applicable to the Merger, this Agreement or any other
transaction contemplated by this Agreement, take all action necessary to ensure that the Merger
and the other transactions contemplated by this Agreement may be consummated as promptly as
reasonably practicable on the terms contemplated by this Agreement and otherwise to minimize
the effect of such statute or regulation on the Merger and the other transactions contemplated by
this Agreement.

Section 5.06 Stock Options: Restricted Stock and Equity Awards; Stock Plans. (a) At
the Effective Time, each Progress Employee Stock Option, whether vested or unvested, shall be

converted into an option to acquire, on the same terms and conditions as were applicable under
such Progress Employee Stock Option, including vesting, a number of shares of Duke Common
Stock equal to the number of shares of Progress Common Stock subject to such Progress
Employee Stock Option immediately before the Effective Time multiplied by the Exchange Ratio
(rounded down to the nearest whole share) at a price per share of Duke Common Stock equal to the
price per share under such Progress Employee Stock Option divided by the Exchange Ratio
(rounded up to the nearest cent) (each, as so adjusted, a “Progress Adjusted Option”);

Q)] at the Effective Time, each award of restricted shares of Progress Common
Stock (*Progress Restricted Stock™) shall be converted into an award of a number of restricted
shares of Duke Common Stock equal to the number of restricted shares of Progress Commeon
Stock multiplied by the Exchange Ratio, on the same terms and conditions as were applicable to
such award of restricted shares of Progress Common Stock, including vesting (“Progress Adjusted
Restricted Stock™);

(ii)  atthe Effective Time, each Progress Restricted Stock Unit shall be
converted into an award of a number of restricted stock units of Duke Common Stock equal to the
number of restricted stock units of Progress Common Stock multiplied by the Exchange Ratio, on
the same terms and conditions as were applicable to such award of restricted stock units of
Progress Common Stock, including vesting (“Progress Adjusted Restricted Stock Units™);

(iii)  at the Effective Time, each Progress Performance Share shall be assumed
and converted into an award of a number of performance shares of Duke Common Stock equal to
the number of performance shares of Progress Common Stock multiplied by the Exchange Ratio,
on the same terms and conditions as were applicable to such award of performance shares of
Progress Common Stock, including vesting, and the performance measurement period for such
performance shares shall remain open (such that no payments shall be made under the terms of
such performance shares solely as a result of or in connection with the Merger) and the
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Compensation Committee of the Board of Directors of Duke shall adjust the performance
measures of such performance shares as soon as practicable after the Effective Time as it
determines is appropriate and equitable to reflect the performance of Progress during the
performance measurement period prior to the Effective Time, the transactions contemplated by
this Agreement and the performance measures under awards made to similarly situated Duke
employees for the same or comparable performance cycle (the “Progress Adjusted Performance
Shares™);

(iv)  all outstanding Other Progress Equity Awards, whether vested or unvested,
as of immediately prior to the Effective Time shall be converted into an equity or equity-based
award in respect of a number of shares of Duke Common Stock equal to the number of shares of
Progress Common Stock represented by such award multiplied by the Exchange Ratio, on the
same terms and conditions as were applicable to such Progress equity or equity-based award,
including vesting (“Other Progress Adjusted Equity Awards”); and

(v)  prior to the Effective Time, the Board of Directors of Progress (or, if
appropriate, any committee administering the Progress Employee Stock Option Plans) shall adopt
such resolutions or take such other actions as may be required to effect the foregoing and to ensure
that the conversion pursuant to Section 2.01(b) of the Progress Common Stock held by any
director or officer of Progress and the conversion pursuant to this Section 5.06(a) into Progress
Adjusted Options of Progress Employee Stock Options, Progress Adjusted Restricted Stock of
Progress Restricted Stock, Progress Adjusted Restricted Stock Units of Progress Restricted Stock
Units, Progress Adjusted Performance Shares of Progress Performance Shares and Other Progress
Adjusted Equity Awards of Other Progress Equity Awards held by any director or officer of
Progress will be eligible for exemption under Rule 16b-3(e) under the Exchange Act.

(b) Prior to the Effective Time, the Board of Directors of Duke shall adopt such
resolutions or take such other actions as may be required to ensure to the maximum extent
permitted by law that the conversion pursuant to Section 2.01(a) of the Progress Common Stock
held by any director or officer of Progress and the conversion pursuant to Section 5.06(a) will be
eligible for exemption under Rule 16b-3(e) under the Exchange Act. Prior to the Effective Time,
Progress shall deliver to the holders of Progress Adjusted Options, Progress Adjusted Restricted
Stock, Progress Adjusted Restricted Stock Units, Progress Adjusted Performance Shares and
Other Progress Adjusted Equity Awards appropriate notices setting forth such holders’ rights
pursuant to the respective plans and this Agreement (collectively, the “Stock Plans”).

(c) At the Effective Time, by virtue of the Merger, the Stock Plans shall be assumed by
Duke, with the result that all obligations of Progress under the Stock Plans, including with respect
to awards outstanding at the Effective Time under each Stock Plan, shall be obligations of Duke
following the Effective Time. Prior to the Effective Time, Duke shall take all necessary actions for
the assumption of the Stock Plans, including the reservation, issuance and listing of Duke
Common Stock in a number at least equal to the number of shares of Duke Common Stock that
will be subject to Progress Adjusted Options, Progress Adjusted Restricted Stock Units, Progress
Adjusted Performance Shares and Other Progress Adjusted Equity Awards. As promptly as
practicable following the Effective Time, Duke or its subsidiaries shall prepare and file with the
SEC a registration statement on Form S-8 (or another appropriate form) registering a number of
shares of Duke Common Stock determined in accordance with the preceding sentence. Such

-62-

2907



registration statement shall be kept effective (and the current status of the prospectus or
prospectuses required thereby shall be maintained) at least for so long as Progress Adjusted
Options, Progress Adjusted Restricted Stock Units, Progress Adjusted Performance Shares and
Other Progress Adjusted Equity Awards remain outstanding.

Section 5.07 Employee Matters. (a) From and after the Effective Time, the Duke
Employee Benefit Plans and the Progress Employee Benefit Plans in effect as of the date of this
Agreement and at the Effective Time shall remain in effect with respect to employees and former
employees of Duke or Progress and their subsidiaries (the “Newco Employees™), respectively,
covered by such Plans at the Effective Time, until such time as Duke and Progress together shall
otherwise determing, subject to applicable laws and the terms of such plans. Prior to the Effective
Time, Duke and Progress shall cooperate in reviewing, evaluating and analyzing Duke Employee
Benefit Plans and Progress Employee Benefit Plans with a view towards maintaining appropriate
Plans for Newco Employees. '

(b) With respect to any Plans in which any Newco Employees who are employees of
Duke cr Progress (or their subsidiaries) prior to the Effective Time first become eligible to
participate on or after the Effective Time, and in which such Newco Employees did not participate
prior to the Effective Time (the “New Plans”), Duke shall, or shall cause its subsidiaries to, use
reasonable best efforts, subject to applicable law, to: (i) waive all pre-existing conditions,
exclusions and waiting periods with respect to participation and coverage requirements applicable
to the Newco Employees and their eligible dependents under any New Plans in which such
employees may be eligible to participate after the Effective Time, except to the extent such
pre-existing conditions, exclusions or waiting periods would apply under the analogous Duke
Employee Benefit Plan or Progress Employee Benefit Plan, as the case may be; (ii) provide each
Newco Employee and their eligible dependents with credit for any co-payments and deductibles
paid prior to the Effective Time under a Duke Employee Benefit Plan or Progress Employee
Benefit Plan (to the same extent that such credit was given under the analogous Duke Employee
Benefit Plan or Progress Employee Benefit Plan, as applicable, prior to the Effective Time) in
satisfying any applicable deductible or out-of-pocket requirements under any New Plans in which
such employees may be eligible to participate after the Effective Time; and (iii) recognize all
service of the Newco Employees with Progress and Duke, and their respective affiliates, for all
purposes (including, for purposes of eligibility to participate, vesting credit, entitlement to benefits,
and, except with respect to defined benefit pension plans, benefit accrual) in any New Plan in
which such employees may be eligible to participate afier the Effective Time, including any
severance plan, to the extent such service is taken into account under the applicable New Plan;
provided that the foregoing shall not apply to the extent it would result in duplication of benefits.

(c) Prior to the Effective Time, Duke and Progress shall cooperate to establish
common retention, relocation and severance policies or plans that apply to Newco Employees on
and after the Effective Time; provided, however, that for the period beginning on the Closing Date
and ending on the second anniversary of the Closing Date (the “Continuation Period”), each
Newco Employee who was an employee of Progress immediately prior to the Effective Time
whose employment is terminated during the Continuation Period shall be eligible to receive
severance benefits in amounts and on terms and conditions no less favorable than those provided to
employees of Progress pursuant to plans or policies in effect immediately prior to the Effective
Time, including, without limitation, the Progress CIC Plan (as defined in Section 5.07(d)).
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(d) Duke acknowledges and agrees that (i) it will assume, as of the Effective Time, all
obligations under the Progress Energy, Inc. Management Change-in-Control Plan, as amended and
restated effective January 1, 2008 but after giving effect to the amendment of the definition of
“Good Reason” set forth in Section 4.01(d)(iii) of the Progress Disclosure Letter (the “Progress
CIC Plan™) and (ii) a termination of employment from Duke and its affiliates shall be the same as a
termination of employment from Progress and its affiliates for all purposes under the Progress CIC
Plan.

(e) Prior to the Effective Time, Progress shall (i} amend the definition of Committee
set forth in Section 2.9 of the Progress CIC Plan by deleting the last sentence of such definition in
its entirety and (ii) either amend the Progress CIC Plan or prescribe terms in the applicable award
agreement to provide that, except as set forth in Section 4.01(d)(iii) of the Progress Disclosure
Letter, for all equity awards granted under the Progress Employee Stock Option Plans to
participants in the Progress CIC Plan after the date hereof, the definition of “good reason” or
similar concept of constructive termination relating to such awards shall be as defined in Section
4,01(d)(iii) of the Progress Disclosure Letter. Progress also acknowledges and agrees that (A)
neither Progress nor any of its subsidiaries will take any actions to fund any grantor trust or similar
vehicle that it currently maintains, or may maintain at any time following the date hereof, in
connection with the transactions contemplated by this Agreement and (B) prior to the Effective
Time, Progress will take all actions necessary to amend (x} any grantor trust maintained by
Progress to eliminate any requirement to fund any such grantor trust in connection with the
transactions contemplated by this Agreement and (y) any Progress Employee Benefit Plan
requiring the establishment or fundmg of a grantor trust to elimmate such requiremént.

() Duke acknowledges and agrees that it shall assume, as of the Effective Time, all
obllgatlons under the Amended and Restated Supplemental Senior Executive Retirement Plan of
Progress Energy, Inc. (the *SERP™); provided that nothing herein shall prohibit Progress or its
affiliates or their respective successors and assigns from modifying, amending or terminating the
provisions of the SERP in any manner in accordance with its terms and applicable law; provided,
further that no modification, amendment or termination shall adversely affect a partlcipant s
accrued benefit or the right to payment thereof under the provisions of the SERP as in effect
immediately prior to such amendment, modification or termination. Without limiting the
generality of the foregoing, following the Effective Time, in the event that the SERP is amended in
a manner that would otherwise reduce a participant’s right to accrue future benefits under the
SERP, Duke shall provide such participant with the opportunity to earn additional benefits under
the SERP (or another compensation or benefit arrangement) equal 1o no less than the incremental
amount that the participant would have earned under the SERP (i.e., due to the accrual of
additional years of Service (as defined in the SERP)) in the absence of such amendment, except
that such incremental amount shall be calculated after treating the participant’s Final Average
Salary (as defined in the SERP) as if it was solely based on compensation earned by the participant
prior to the Effective Time, as increased afier the Effective Time by cost of living
adjustments. Progress shall amend the SERP as soon as practicable after the date hereof to provide
that no individual may become a participant in the SERP following the date of this Agreement.

(8)  Atthe Effective Time, outstanding awards under the Progress Management
Incentive Compensation Plan shall be assumed and the performance period for each such award
shall remain open (such that no payments shall be made under the termis of the Progress
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Management Incentive Compensation Plan solely as a result of or in connection with the Merger)
at a level and providing an annual incentive compensation opportunity that is not less than the level
and annual incentive compensation opportunity under the existing Progress Management
Incentive Compensation Plan and the applicable performance criteria and vesting requirements for
each such award shall be adjusted by the Compensation Committee of the Board of Directors of
Duke as it determines is appropriate and equitable to reflect the performance of Progress during the
performance period prior to the Effective Time, the transactions contemplated by this Agreement
and the performance measures under awards made to similarly situated Duke employees as soon as
practicable following the Effective Time.

(h)  Without limiting the generality of Section 8.06, the provisions of this Section 5.07
are solely for the benefit of the parties to this Agreement, and no current or former director, officer,
employee or independent contractor or any other person shall be a third-party beneficiary of this
Agreement, and nothing herein shall be construed as an amendment to any Progress Employee
Benefit Plan, Duke Employee Benefit Plan or other compensation or benefit plan or arrangement
for any purpose.

Section 5.08 Indemnification. Exculpation and Insurance. (a) Each of Duke, Merger
Sub and Progress agrees that, to the fullest extent permitted under applicable law, all rights to

indemnification, advancement and exculpation from liabilities for acts or omissions occurring at or
prior to the Effective Time now existing in favor of the current or former directors, officers and
employees and the fiduciaries currently indemnified under benefit plans of Progress and its
subsidiaries, as provided in their respective certificate or articles of incorporation, by-laws (or
comparable organizational documents) or other agreements providing indemnification,
advancement or exculpation shall survive the Merger and shall continue in full force and effect in
accordance with their terms, and no such provision in any certificate or articles of incorporation,
by-laws (or comparable organizational document) or other agreement shall be amended, modified
or repealed in any manner that would adversely affect the rights or protections thereunder to any
such individual with respect to acts or omissions occurring at or prior to the Effective Time. In
addition, from and after the Effective Time, all directors, officers and employees and all fiduciaries
currently indemnified under benefit plans of Progress or its subsidiaries who become directors,
officers, employees or fiduciaries under benefit plans of Duke will be entitled to the indemnity,
advancement and exculpation rights and protections afforded to directors, officers and employees
or fiduciaries under benefit plans of Duke. From and after the Effective Time, Duke shall cause
the Surviving Corporation and its subsidiaries to honor and perform, in accordance with their
respective terms, each of the covenants contained in this Section 5.08 without limit as to time.

(b) For six years after the Effective Time, Duke shall maintain in effect the directors’
and officers’ liability (and fi duciary) insurance policiescurrently maintained by Progress covering
acts of omissions occurring on or prior to the Effective Time with respect to those persons who are
currently covered by Progress’s respective directors’ and officers’ liability (and fiduciary)
insurance policies on terms with respect to such coverage and in amounts no less favorable than
those set forth in the relevant policy in effect on the date of this Agreement; provided that the
annual cost thereof shall not exceed 300% of the annual cost of such policies as of the date hereof.
If such no less favorable insurance coverage cannot be maintained for such cost, Duke shall
maintain the most advantageous policies of directors’ and officers’ insurance otherwise obtainable
for such cost. Prior to the Effective Time, Progress may purchase a six-year “tail” prepaid policy
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on terms and conditions no less advantageous to the Progress Indemnified Parties, or any other
person entitled to the benefit of Sections 5.08(a) and (b), as applicable, than the existing directors’
and officers’ liability (and fiduciary) insurance maintained by Progress, covering without
limitation the transactions contemplated hereby; provided that the aggregate cost thereof shall not
exceed 600% of the annual cost of the directors’ and officers’ liability (and fiduciary) insurance
maintained by Progress as of the date hereof. 1f such “tail” prepaid policy has been obtained by
Progress prior to the Effective Time, it shall satisfy the obligations set forth in the first two
sentences of this paragraph (b) and Duke shall, after the Effective Time, maintain such policy in
full force and effect, for its full term, and continue to honor its obligations thereunder.

(c) From and after the Effective Time, Duke will cause the Surviving Corporation to
indemnify and hold harmless each present director and officer of Progress or any of its subsidiaries
(in each case, for acts or failures to act in such capacity), determined as of the date hereof, and any
person who becomes such a director or officer between the date hereof and the Effective Time
(collectively, the “Progress Indemnified Parties™), against any costs or expenses (including
reasonable attorneys’ fees, costs and expenses), judgments, fines, losses, claims, damages or
liabilities incurred in connection with any claim, action, suit, proceeding or investigation, whether
civil, criminal, administrative or investigative, arising out of matters existing or occurring at or
prior to the Effective Time, whether asserted or claimed prior to, at or after the Effective Time
(including any matters arising in connection with the transactions contemplated by this
Agreement), to the fullest extent permitted by applicable law (and Duke will cause the Surviving
Corporation to also advance expenses (including reasonable attorneys’ fees, costs and expenses} as
incurred to the fullest extent permitted under applicable law; provided that if required by
applicable law the person to whom expenses are advanced provides an undertaking to repay such
advances if it is ultimately determined that such person is not entitled to indemnification); and
provided, further, that any determination as to whether a Progress Indemnified Party is entitled to
indemnification or advancement of expenses hereunder pursuant to applicable law shall be made
by independent counsel jointly selected by the Surviving Corporation and such Progress
Indemnified Party. :

(d)  The obligations of Duke and the Surviving Corporation under this Section 5.08
shall not be terminated or medified by such parties in a manner so as to adversely affect any
Progress Indemnified Party, or any other person entitled o the benefit of Sections 5.08(a) and (b),
as the case may be, to whom this Section 5.08 applies without the consent of the affected Progress
Indemnified Party, or such other person, as the case may be. If Duke, the Surviving Corporation or
any of their respective successors or assigns (i) shall consolidate with or merge into any other
corporation or entity and shall not be the continuing or surviving corporation or entity of such
consolidation or merger or (ii) shall transfer all or substantially all of its properties and assets to
any individual, corporation or other entity, then, and in each such case, proper provisions shall be
made so that the successors and assigns of Duke or the Surviving Corporation, as the case may be,
shall assume all of the obligations of Duke, or the Surviving Corporation, as the case may be, set
forth in this Section 5.08.

(¢)  The provisions of Section 5.08 are (i) intended to be for the benefit of, and will be
enforceable by, each indemnified party, his or her heirs and his or her representatives and (ii) in
addition to, and not in substitution for, any other rights to indemnification, advancement,
exculpation or contribution that any such person may have by contract or otherwise.
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Section 5.09 Fees and Expenses. (a) Except as provided in this Section 5.09, all fees and
expenses incurred in connection with the Merger, this Agreement and the transactions
contemplated by this Agreement shall be paid by the party incurring such fees or expenses,
whether or not the Merger is consummated, except that each of Progress and Duke shall each bear
and pay one-half of the costs and expenses incurred in connection with (1) the filing, printing and
mailing of the Form S-4 and the Joint Proxy Statement (including SEC filing fees), (2) the filings
of the premerger notification and report forms under the HSR Act (including filing fees) and (3)
the preparation and filing of all applications, filings or other materials with the FPSC, PUCO, the
NCUC, the IURC, the KPSC and the PSCSC. The Surviving Corporation shall file any return with
respect to, and shall pay, any state or local taxes (including penalties or interest with respect
thereto), if any, that are attributable to (i) the transfer of the beneficial ownership of Progress’s real
property and (ii) the transfer of Progress Common Stock pursuant to this Agreement as a result of
the Merger. Progress and Duke shall cooperate with respect to the filing of such returns, including
supplying any information that is reasonably necessary to complete such returns.

(b) Progress shall immediately pay Duke a fee equal to $400 million (the “Progress
Termination Fee™) minus any amounts as may have been previously paid by Progress pursuant to
Section 5.09(d), payable by wire transfer of same day funds, in the event that:

()] following the Progress Shareholder Approval, (x) a Progress Takeover
Proposal shall have been made known to Progress or any person shall have publicly announced an
intention (whether or not conditional) to make a Progress Takeover Proposal, (y) thereafter this
Agreement is terminated by Progress pursuant to Section 7.01(b)(i) and (z) within six months of
such termination Progress or any of its subsidiaries enters into any Progress Acquisition
Agreement or consummates any Progress Takeover Proposal, in either case with the person (or an
affiliate of such person) that made the Progress Takeover Proposal referred 1o in clause (x), or

(i)  prior to or during the Progress Shareholders Meeting (or any subsequent
meeting of Progress shareholders at which it is proposed that the Merger be approved), (x) a
Progress Takeover Proposal shall have been publicly disclosed or any person shall have publicly
announced an intention (whether or not conditional) to make a Progress Takeover Proposal, (y)
thereafter this Agreement is terminated by either Progress or Duke pursuant to Section 7.01(b)(iii),
and (z) within 12 months of such termination Progress or any of its subsidiaries enters into any
Progress Acquisition Agreement or consummates any Progress Takeover Proposal, in either case
with the person (or an affiliate of such person) that made the Progress Takeover Proposal referred
to in clause (x), or

(i)  this Agreement is terminated by Progress pursuant to Section 7.01(d), or

(iv)  this Agreement is terminated by Duke pursuant to Section 7.0t (h)(i) ,
provided, however, that if this Agreement is terminated by Duke pursuant to Section 7.01(h)(i) as
a result of the Board of Directors of Progress (or any committee thereof) having withdrawn or
modified, or proposed publicly to withdraw or modify, the approval or recommendation by such
Board of Directors of this Agreement or the Merger primarily due to adverse conditions, events or
actions of or relating to Duke, the Progress Termination Fee shall not be payable to Duke, or

(v)  this Agreement is terminated by Duke pursuant to 7.01(h)iii).
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For the purposes of Section 5.09(b)(i) and (ii), the terms “Progress Acquisition Agreement” and
“Progress Takeover Proposal” shall have the meanings assigned to such terms in Section 4.03
{except that the references to “20%” in the definition of “Progress Takeover Proposal™ in Section
4,03(a) shall be deemed to be references to “50%”) and the Termination Fee shall be immediately
payable upon the first to occur of Progress entering into such Progress Acquisition Agreement or
consummating such Progress Takeover Proposal.

(c) Duke shall immediately pay Progress a fee equal to $675 million (the “Duke
Termination Fee) minus any amounts as may have been previously paid by Duke pursuant to
Section 5.09(e), payable by wire transfer of same day funds, in the event that:

@) following the Duke Shareholder Approval, (x) a Duke Takeover Proposal
shall have been made known to Duke or any person shall have publicly announced an intention
(whether or not conditional) to make a Duke Takeover Proposal, (y) thereafter this Agreement is
terminated by Duke pursuant to Section 7.01(b)(i), and (z) within six months of such termination
Duke or any of its subsidiaries enters into any Duke Acquisition Agreement or consummates any
Duke Takeover Proposal, in either case with the person (or an affiliate of such person) that made
the Duke Takeover Proposal referred to in clause (x), or

(iiy  prior to or during the Duke Shareholders Meeting (or any subsequent
meeting of Duke shareholders at which it is proposed that the Duke Share Issuance or Duke
Charter Amendment be approved), (x) a Duke Takeover Proposal shall have been publicly
disclosed or any person shall have publicly announced an intention (whether or not conditional) to
make a Duke Takeover Proposal, (y) thereafter this Agreement is terminated by either Progress or
Duke pursuant to Section 7.01(b)(ii), and (z) within 12 months of such termination Duke or any of
its subsidiaries enters into any Duke Acquisition Agreement or consummates any Duke Takeover
Proposal, in either case with the person (or an affiliate of such person) that made the Duke
Takeover Proposal referred to in clause (x), or

(iii)  this Agreement is terminated by Duke pursuant to Section 7.01(f), or

(iv)  this Agreement is terminated by Progress pursuant to Section 7.01(gXi) ,
provided, however, that if this Agreement is terminated by Progress pursuant to Section 7.01(g)(i)
as a result of the Board of Directors of Duke (or any committee thereof) having withdrawn or
modified, or proposed publicly to withdraw or modify, the approval or recommendation by such
Board of Directors of the Duke Share Issuance or Duke Charter Amendment primarily due to
adverse conditions, events or actions of or relating to Progress, the Duke Termination Fee shall not
be payable to Progress, or

(v)  this Agreement is terminated by Progress pursuant to 7.01(g)(iii).

For the purposes of Section 5.09(c)(i) and (ii), the terms “Duke Acquisition Agreement” and
“Duke Takeover Proposal” shall have the meanings assigned to such terms in Section 4.04 (except
that the references to “20%” in the definition of “Duke Takeover Proposal” in Section 4.04(a) shall
be deemed to be references to “50%”) and the Duke Termination Fee shall be immediately payable
upon the first to occur of Duke entering into such Duke Acquisition Agreement or consummating
such Duke Takeover Proposal.
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(d) If this Agreement is terminated (i) by Progress or Duke pursuant to Section
7.01(b)(iii} (after the public disclosure of a Progress Takeover Proposal or the announcement by
any person of the intention (whether or not conditional) to make a Progress Takeover Proposal and
in each case there shall not have been a bona fide withdrawal thereof prior to the Progress
Shareholders Meeting) or (ii) by Duke pursuant to Section 7.01(e), Progress shall reimburse Duke
promptly upon demand, but in no event later than three business days after the date of such demand,
by wire transfer of same day funds, for all reasonable, out-of-pocket fees and expenses incurred or
paid by or on behalf of, Duke in connection with the Merger or the transactions contemplated by
this Agreement, including all reasonable fees and expenses of counsel, investment banking firms,
accountants, experts and consultants to Duke; provided, however, that Progress shall not be
obligated to make payments pursuant to this Section 5.09(d) in excess of $30,000,000 in the
aggregate.

(e) If this Agreement is terminated (i) by Progress or Duke pursuant to Section
7.01(b)(ii) (after the public disclosure of a Duke Takeover Proposal or the announcement by any
person of the intention (whether or not conditional) to make a Duke Takeover Proposal and in each
case there shall not have been a bona fide withdrawal thereof prior to the Duke Sharcholders
Meeting), or (ii) by Progress pursuant to Section 7.01(c), Duke shall reimburse Progress promptly
upon demand, but in no event later than three business days after the date of such demand, by wire
transfer of same day funds, for all reasonable, out-of-pocket fees and expenses incurred or paid by
or on behalf of, Progress in connection with the Merger or the transactions contemplated by this
Agreement, including all reasonable fees and expenses of counsel, investment banking firms,
accountants, experts and consultants to Progress; provided, however, that Duke shall not be
obligated to make payments pursuant to this Section 5.09(¢) in excess of $30,000,000 in the
aggregate.

(D Progress acknowledges that the agreements contained in Sections 5.09(b) and
5.09(d) are an integral part of the transactions contemplated by this Agreement, and that, without
these agreements, Duke would not enter into this Agreement; accordingly, if Progress fails
promptly to pay the amount due pursuant to Section 5.09(b) or 5.09(d), and, in order to obtain such
payment, Duke commences a suit that results in a judgment against Progress for the fees set forth
in Section 5.09(b) or 5.09(d), Progress shall pay to Duke its costs and expenses (including
attorneys’ fees and expenses) in connection with such suit, together with interest on the amount of
the fee at the prime rate of Citibank N.A. in effect on the date such payment was required to be
made.

(g Duke acknowledges that the agreements contained in Sections 5.09(c) and 5.09(e)
are an integral part of the transactions contemplated by this Agreement, and that, without these
agreements, Progress would not enter into this Agreement; accordingly, if Duke fails promptly to
pay the amount due pursuant to Section 5.09(c) or 5.09(e), and, in order to obtain such payment,
Progress commences a suit that results in a judgment against Duke for the fees set forth in Section
5.09(c) or 5.09(¢), Duke shall pay to Progress its costs and expenses (including attorneys’ fees and
expenses) in connection with such suit, together with interest on the amount of the fee at the prime
rate of Citibank N.A. in effect on the date such payment was required to be made.

Section 5.10 Public Announcements. Progress and Duke will consult with each other
before issuing, and provide each other the reasonable opportunity to review, comment upon and

-69-

2914



concur with, any press release or other public statements with respect to the transactions
contemplated by this Agreement, including the Merger, and shall not issue any such press release
or make any such public statement prior to such consultation, except as any party, after
consultation with counsel, determines is required by applicable law or applicable rule or regulation
of the NYSE,

Section 5.11 Affiliates. As soon as practicable afier the date of this Agreement, Progress
shall deliver to Duke, and Duke shall deliver to Progress, a letter identifying all persons who are, at
the time this Agreement is submitted for adoption by the respective shareholders of Duke and
Progress, “affiliates” of Progress or Duke, as the case may be, for purposes of Rule 145 under the
Securities Act.

Section 5.12 NYSE Listing. Duke shall use its reasonable best efforts to cause the shares
of Duke Common Stock issuable to Progress’s shareholders as contemplated by this Agreement to
be approved for listing on the NYSE, subject to official notice of issuance, as promptly as
practicable after the date of this Agreement, and in any event prior to the Closing Date.

Section 5.13  Shareholder Litigation. Each of Progress and Duke shall give the other the
reasonable opportunity to consult concerning the defense of any shareholder litigation against
Progress or Duke, as applicable, or any of their respective directors or officers relating to the
transactions contemplated by this Agreement.

Section 5.14 Tax-Free Reorganization Treatment. The parties to this Agreement intend
that the Merger will qualify as a reorganization under Section 368(a) of the Code, and each shall
not, and shall not permit any of their respective subsidiaries to, take any action, or fail to take any
action, that would reasonably be expected to jeopardize the qualification of the Merger as a
reorganization under Section 368(a) of the Code.

Section 5.15 Standstill Agreements; Confidentiality Agreements. During the period
from the date of this Agreement through the Effective Time, neither Progress nor Duke shall

terminate, amend, modify or waive any provision of any confidentiality or standstill agreement to
which it or any of its respective subsidiaries is a party except (i) as required by applicable law,
(ii) during the Progress Applicable Period in the case of Progress or during the Duke Applicable
Period in the case of Duke, neither party shall enforce any standstill-agreements or similar
obligations in effect on the date of this Agreement in any manner that might prevent a third party
from requesting permission to submit a Progress Takeover Proposal in accordance with Section
4.03 or a Duke Takeover Proposal in accordance with Section 4.04, as applicable or (iii) if the
Board of Directors of the applicable party determines in good faith that failure to do so could
reasonably be expected to result in a breach of its fiduciary obligations under applicable law.
Except as provided in the first sentence of this Section 5.15, Progress or Duke, as the case may be,
shall enforce any confidentiality or standstill agreement to which it or any of its respective
subsidiaries is a party, including by seeking injunctions to prevent any breaches of such
agreements and to enforce specifically the terms and provisions thereof, to the fullest extent
permitted under applicable law.
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ARTICLE VI

CONDITIONS PRECEDENT

Section 6.01 Conditions to Each Party’s Obligation to Effect the Merger. The respective
obligation of each party to effect the Merger is subject to the satisfaction or waiver by Progress and
Duke on or prior to the Closing Date of the following conditions:

- (a) Shareholder Approvals. Each of the Duke Shareholder Approval and the Progress
Shareholder Approval shall have been obtained.

(b)  No Injunctions or Restraints. No (i) temporary restraining order or preliminary or
permanent injunction or other order by any federal or state court of competent jurisdiction
preventing consummation of the Merger or (ii) applicable federal or state law prohibiting
consummation of the Merger (collectively, “Restraints™) shall be in effect.

(c) Form 8-4. The Form S-4 shall have become effective under the Securities Act and
shall not be the subject of any stop order or proceedings seeking a stop order and no proceedings
for that purpose shall have been initiated or overtly threatened by the SEC.

(d) NYSE Listing. The shares of Duke Common Stock issuable to Progress’s
shareholders as contemplated by this Agreement shall have been approved for listing on the NYSE,
subject to official notice of issuance.

(e) Charter Amendment. The Duke Charter Amendment shall have become effective.

Section 6.02 Conditions to Obligations of Progress. The obligation of Progress to effect
the Merger is further subject to satisfaction or waiver of the following conditions:

(a) Representations and Warranties. The representations and warranties of Duke set
forth herein shall be true and correct both when made and at and as of the Closing Date, as if made
at and as of such time (except to the extent expressly made as of an earlier date, in which case as of
such date), except where the failure of such representations and warranties (o be so true and correct
(without giving effect to any limitation as to “materiality” or “material adverse effect” set forth
therein) does not have, and could not reasonably be expected to have, individually or in the
aggregate, a material adverse effect on Duke.

(b)  Performance of Obligations of Duke. Duke shall have performed in all material
respects all obligations required to be performed by it under this Agreement at or prior to the
Closing Date.

(c) Tax Opinion. Progress shall have received a written opinion from Hunton &
Williams LLP, counsel to Progress, dated as of the Closing Date, to the effect that the Merger will
qualify as a reorganization under Section 368(a) of the Code. Such counsel shall be entitled to rely
upon representation letters from each of Duke, Progress, Merger Sub and others, in each case, in
form and substance reasonably satisfactory to such counsel. Each such representation letter shall
be dated as of the date of such opinion. The opinion condition referred to in this Section 6.02(c)
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shall not be waivable after receipt of the Progress Shareholder Approval, unless further approval of
the shareholders of Progress is obtained with appropriate disclosure.

(d)  Statutory Approvals. The Progress Required Statutory Approvals and the Duke
Required Statutory Approvals shall have been obtained (including, in each case, the expiration or
termination of the waiting periods {(and any extensions thereof) under the HSR Act applicable to
the Merger and the transactions contemplated by this Agreement) at or prior to the Effective Time,
such approvals shall have become Final Orders (as defined below) and neither (i) such Final
Orders nor (ii) any other order, action or regulatory condition of a regulatory body shall impose
terms or conditions that, individually or in the aggregate, could reasonably be expected to have a
Burdensome Effect on Progress or Duke. A “Final Order” means action by the relevant
Governmental Authority that has not been reversed, stayed, enjoined, set aside, annulled or
suspended, with respect to which any waiting period prescribed by law before the transactions
contemplated hereby may be consummated has expired (a “Final Order Waiting Period™), and as to
which all conditions to the consummation of such transactions prescribed by law, regulation or
order have been satisfied.

(&)  NoMaterial Adverse Effect. Except as disclosed in the Duke SEC Reports filed on
or after January 1, 2010 and prior to the date hereof or in any specific section of the Duke
Disclosure Letter corresponding to Section 3.02, since December 31, 2009, there shall not have
been any change, event, occurrence or development that, individually or in the aggregate, has had
or could reasonably be expected to have a material adverse effect on Duke,

4] Closing Certificates. Progress shall have received a certificate signed by an
executive officer of Duke, dated the Effective Time, to the effect that, to such officer’s knowledge,
the conditions set forth in Sections 6.02(a}, 6.02(b) and 6.02(e) have been satisfied.

Section 6.03 Conditions to Obligations of Duke. The obligation of Duke to effect the
Merger is further subject to satisfaction or waiver of the following conditions:

(a) Representations and Warranties. The representations and warranties of Progress
set forth herein shall be true and correct both when made and at and as of the Closing Date, as if
made at and as of such time (except to the extent expressly made as of an earlier date, in which case
as of such date), except where the failure of such representations and warranties to be so true and
correct (without giving effect to any limitation as to “materiality” or “material adverse effect” set
forth therein) does not have, and could not reasonably be expected to have, individually or in the
aggregate, a material adverse effect on Progress.

(b)  Performance of Qbligations of Progress. Progress shall have performed in all
material respects all obligations required to be performed by it under this Agreement at or prlor to

the Closing Date.

(©) Tax Opinion. Duke shall have received a written opinion from Wachtell, Lipton,
Rosen & Katz, counsel to Duke, dated as of the Closing Date, to the effect that the Merger will
qualify as a reorganization under Section 368(a) of the Code. Such counsel shall be entitled to rely
upon representation letters from each of Duke, Progress, Merger Sub and others, in each case, in
form and substance reasonably satisfactory to such counsel. Each such representation letter shall
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be dated as of the date of such opinion. The opinion condition referred to in this Section 6.03(c)
shall not be waivable afier receipt of the Duke Shareholder Approval, unless further approval of
the shareholders of Duke is obtained with appropriate disclosure.

(d)  Statutory Approvals. The Progress Required Statutory Approvals and the Duke
Required Statutory Approvals shall have been obtained (including, in each case, the expiration or
termination of the waiting periods (and any extensions thereof) under the HSR Act applicable to
the Merger and the transactions contemplated by this Agreement) at or prior to the Effective Time,
such approvals shall have become Final Orders and neither (i) such Final Orders nor (ii) any other
order, action or regulatory condition of a regulatory body shall impose terms or conditions that,
individually or in the aggregate, could reasonably be expected to have a Burdensome Effect on
Duke or Progress.

()  No Material Adverse Effect. Except as disclosed in the Progress SEC Reports filed
on or after January 1, 2010 and prior to the date hereof or in any specific section of the Progress
Disclosure Letter corresponding to Section 3.01, since December 31, 2009, there shall not have
been any change, event, occurrence or development that, individually or in the aggregate, has had
or could reasonably be expected to have a material adverse effect on Progress.

(3] Closing Certificates. Duke shall have received a certificate signed by an executive
officer of Progress, dated the Effective Time, to the effect that, to such officer’s knowledge, the
conditions set forth in Sections 6.03(a), 6.03(b) and 6.03(¢) have been satisfied.

Section 6.04 Frustration of Closing Conditions. Neither Progress nor Duke may rely on
the failure of any condition set forth in Section 6.01, 6.02 or 6.03, as the case may be, to be
satisfied if such failure was caused by such party’s failure to use reasonable best efforts to
consummate the Merger and the other transactions contemplated by this Agreement, to the extent
required by and subject to Section 5.05.

ARTICLE VII

TERMINATION, AMENDMENT AND WAIVER

Section 7.01 Termination. This Agreement may be terminated at any time prior to the
Effective Time, whether before or (other than pursuant to clauses (d), (f), (g) or (h) below) afier the
Progress Shareholder Approval or the Duke Shareholder Approval:

(a) by mutual written consent of Progress and Duke;
(b) by either Progress or Duke:

0] if the Merger shall not have been consummated by the 12-month
anniversary of the date of this Agreement (the “Initial Termination Date™); provided, however, that
the right to terminate this Agreement pursuant to this Section 7.01(b)(i) shall not be available to
any party whose failure to perform any of its obligations under this Agreement results in the failure
of the Merger to be consummated by such time; and provided, further, that, (A) if on the Initial
Termination Date the conditions to the Closing set forth in Sections 6.01(b), 6.02(d) and/or 6.03(d)
shall not have been fulfilled but all other conditions to the Closing shall have been fulfilled or shall
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be capable of being fulfilled, then either party may (on one or more occasions) extend the Initial
Termination Date up to the 18-month anniversary of the date of this Agreement and (B) if the
Initial Termination Date (as it may be extended pursuant to clause (A) of this Section 7.01(b)(i)}
shall occur during any Final Order Waiting Period, the Initial Termination Date shall be extended
until the third business day after the expiration of such Final Order Waiting Period,;

(i)  if the Duke Shareholder Approval shall not have been obtained at a Duke
Shareholders Meeting duly convened therefor or at any adjournment or postponement thereof;

(iii)  if the Progress Shareholder Approval shall not have been obtained at a
Progress Shareholders Meeting duly convened therefor or at any adjournment or postponement
thereof; .

(iv)  ifany Restraint having any of the effects set forth in Section 6.01(b) shall be
in effect and shall have become final and nonappealable; provided that the party seeking to
terminate this Agreement pursuant to this Section 7.01(b)(iv) shall have used its reasonable best
efforts to prevent the entry of and to remove such Restraint; or

W) if any condition to the obligation of such party to consummate the Merger
set forth in Section 6.02 (in the case of Progress) or in Section 6.03 (in the case of Duke) becomes
incapable of satisfaction prior to the [nitial Termination Date {or, if the Initial Termination Date is
extended in accordance with the second proviso to Section 7.01(b)(i), such date as extended);
provided, however, in the case of Section 6.02(d) and 6.03(d), the Initial Termination Date shall
refer to such date as it may be extended pursuant to the second proviso to Section 7.01(b)(i); and
provided further, that the failure of any such condition to be capable of satisfaction is not the result
of a material breach of this Agreement by the party seeking to terminate this Agreement;

{c) by Progress, if Duke shall have breached or failed to perform in any material
respect any of its representations, warranties, covenants or other agreements contained in this
Agreement, which breach or failure to perform (A) would give rise to the failure of a condition set
forth in Section 6.02(a) or (b), and (B) is incapable of being cured by Duke or is not cured by Duke
within 60 days following receipt of written notice from Progress of such breach or failure to
perform;

(d) by Progress in accordance with Section 4.03(b); provided, that, in order for the
termination of this Agreement pursuant to this paragraph (d) to be deemed effective, Progress shall
have complied with Section 4.03 and with applicable requirements, including the payment of the
Progress Termination Fee, of Section 5.09;

(e) by Duke, if Progress shall have breached or failed to perform in any material
respect any of its representations, warranties, covenants or other agreements contained in this
Agreement, which breach or failure to perform (A) would give rise to the failure of a condition set
forth in Section 6.03(a) or (b), and (B) is incapable of being cured by Progress or is not cured by
Progress within 60 days following receipt of written notice from Duke of such breach or failure to
perform;

) by Duke in accordance with Section 4.04(b); provided, that, in order for the
termination of this Agreement pursuant to this paragraph (f) to be deemed effective, Duke shall
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have complied with Section 4.04 and with applicable requirements, including the payment.of the
Duke Termination Fee, of Section 5.09;

(g) by Progress, if the Board of Directors of Duke (or any committee thereof) (i) shall
have withdrawn or modified, or proposed publicly to withdraw or modify, the approval or
recommendation by such Board of Directors of the Duke Charter Amendment or the Duke Share
Issuance, (ii) shall fail to reaffirm such approval or recommendation within 15 business days of
receipt of Progress’s written request at any time when a Duke Takeover Proposal shall have been
made and not rejected by the Board of Directors of Duke; provided, that, such 15-business day
period shall be extended for ten business days following any material modification to such Duke
Takeover Proposal occurring after the receipt of Progress’s written request and provided, further,
that such 15-business day period shall recommence each time a Duke Takeover Proposal has been
made following the receipt of Progress’s written request by a person that had not made a Duke
Takeover Proposal prior to the receipt of Progress’s written request, or (iii) shall have approved or
recommended, or proposed to approve or recommend, a Duke Takeover Proposal; or

(h) by Duke, if the Board of Directors of Progress (or any committee thereof) (i) shall
have withdrawn or modified, or proposed publicly to withdraw or modify, the approval or
recommendation by such Board of Directors of this Agreement or the Merger, (ii) shall fail to
reaffirm such approval or recommendation within 15 business days of receipt of Duke’s written
request at any time when a Progress Takeover Proposal shall have been made and not rejected by
the Board of Directors of Progress; provided, that, such 15-business day period shall be extended
for ten business days following any material modification to such Progress Takeover Proposal
occurring after the receipt of Duke’s written request and provided, further, that such 15-business
day period shall recommence each time a Progress Takeover Proposal has been made following
the receipt of Duke’s written request by a person that had not made a Progress Takeover Proposal
prior to the receipt of Duke’s written request, or (iii) shall have approved or recommended, or
proposed to approve or recommend, a Progress Takeover Proposal.

Section 7.02  Effect of Termination. (a) In the event of termination of this Agreement by
either Duke or Progress as provided in Section 7.01, this Agreement shall forthwith become null
and void and have no effect, without any liability or obligation on the part of Progress or Duke,
other than the provisions of Section 5.09, this Section 7.02 and Article VIII, which provisions shall
survive such termination, and except to the extent that such termination results from the willful and
material breach by a party of any of its representations, warranties, covenants or agreements set
forth in this Agreement, in which case such termination shall not relieve any party of any liability
or damages resulting from its willful and material breach of this Agreement (including any such
case in which a Progress Termination Fee or a Duke Termination Fee, as the case may be, is, or any
expenses of Progress or Duke in connection with the transactions contemplated by this Agreement
are, payable pursuant to Section 5.09 to Progress or Duke, as the case may be (the “Injured Party”),
to the extent any such liability or damage suffered by the Injured Party exceeds the amount of the
Progress Termination Fee, in the circumstance in which Duke is the Injured Party, or the Duke
Termination Fee, in the circumstance in which Progress is the Injured Party and any expenses
payable pursuant to Section 5.09 to the Injured Party, it being the intent that any Progress
Termination Fee, Duke Termination Fee and any expenses paid to the Injured Party shall serve as a
credit against and off-set any liability or damage suffered by the Injured Party to the extent of such
payment).
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) In the event Duke terminates this Agreement pursuant to Section 7.01(h)(i) as a
result of the Board of Directors of Progress having withdrawn or modified, or proposed to publicly
withdraw or modify, the approval or recommendation by such Board of Directors of this
Agreement or the Merger that was made primarily due to adverse conditions, events or actions of
or relating to Duke, in any judicial, court or tribunal proceeding in which the payment of the
Progress Termination Fee is at issue under the proviso in Section 5.09(b)(iv), whether brought or
initiated by Duke or Progress, Progress shall have the burden of proving that the Board of
Directors of Progress withdrew or modified, or proposed publicly to withdraw or modify, the
approval or recommendation by such Board of Directors of this Agrcement or the Merger
primarily due to adverse conditions, events or actions of or relating to Duke.

() In the event Progress terminates this Agreement pursuant to Section 7.01(g)(i) as a
result of the Board of Directors of Duke having withdrawn or modified, or proposed to publicly
withdraw or modify, the approval or recommendation by such Board of Directors of the Duke
Share !ssuance and the Duke Charter Amendment that was made primarily due to adverse
conditions, events or actions of or relating to Progress, in any judicial, court or tribunal proceeding
in which the payment of the Duke Termination Fee is at issue under the proviso in Section
5.09(c)(iv), whether brought or initiated by Progress or Duke, Duke shall have the burden of
proving that the Board of Directors of Duke withdrew or modified, or proposed publicly to
withdraw or modify, the approval or recommendation by such Board of Directors of the Duke
Share issuance and the Duke Charter Amendment primarily due to adverse conditions, events or
actions of or relating to Progress.

Section 7.03 Amendment. This Agreement may be amended by the parties at any time
before or after the Duke Shareholder Approval or the Progress Shareholder Approval; provided;
however, that after any such approval, there shall not be made any amendment that by law requires
further approval by the shareholders of Duke or Progress without the further approval of such
shareholders. This Agreement may not be amended except by an instrument in writing.signed on

behalf of each of the parties.

Section 7.04 Extension: Waiver. Atany time prior to the Effective Time, a party may (a)
extend the time for the performance of any of the obligations or other acts of the other parties, (b)
waive any inaccuracies in the representations and warranties of the other parties contained in this
Agrecment or in any document delivered pursuant to this Agreement or (c) subject to the proviso
of Section 7.03, waive compliance by the other parties with any of the agreements or conditions
contained in this Agreement, Any agreement on the part of a party to any such extension or waiver
shall be valid only if set forth in an instrument in writing signed on behalf of such party. The
failure of any party to this Agreement to assert any of its rights under this Agreement or otherwise
shall not constitute a waiver of such rights.

ARTICLE VIII
GENERAL PROVISIONS

Section 8.01 Nonsurvival of Representations and Warranties. None of the
representations and warranties in this Agreement or in any instrument delivered pursuant to this

Agreement shall survive the Effective Time. This Section 8.01 shall not limit any covenant or
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agreement of the parties that by its terms contemplates performance after the Effective Time and
such provisions shall survive the Effective Time.

Section 8.02 Notices. All notices, requests, claims, demands and other communications
under this Agreement shall be in writing and shall be deemed given (as of the time of delivery or,
in the case of a telecopied communication, of confirmation) if delivered personally, telecopied
(which is confirmed) or sent by overnight courier (providing proof of delivery) to the parties at the
following addresses (or at such other address for a party as shall be specified by like notice):

if to Duke, to:

Duke Energy Corporation

526 South Church Street
Charlotte, North Carolina 28202
Telecopy No.: (704) 382-7705
Attention: Marc E. Manly

with a copy to:

Wachtell, Lipton, Rosen & Katz

51 West 52nd Street

New York, New York 10019
Telecopy No.: (212) 403-2000
Attention: Steven A, Rosenblum

if to Progress, to:

Progress Energy, Inc.

410 S. Wilmington Street
Raleigh, North Carolina 27602
Telecopy No.: (919) 546-5245
Attention: John R. McArthur

with a copy to:

Hunton & Williams LLP

200 Park Avenue

New York, New York 10166
Telecopy No.: (212) 309-1100
Attention: James A. Jones, ]
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and

Hunton & Williams LLP

One Bank of America Plaza, Suite 1400
421 Fayetteville Street

Raleigh, North Carolina 27601
Telecopy No.: (919) 833-6352
Attention: Timothy 8. Goettel

Section 8.03 Definitions. For purposes of this Agreement:

(a)  an “affiliate” of any person means another person that directly or indirectly,
through one or more intermediaries, controls, is controlled by, or is under common control with,
such first person, where “control” means the possession, directly or indirectly, of the power to
direct or cause the direction of the management policies of a person, whether through the
ownership of voting securities, by contract, as trustee or executor, or otherwise;

(b)  “capital stock” or “shares of capital stock™ means (i) with respect to a corporation,
as determined under the laws of the jurisdiction of organization of such entity, capital stock or such
shares of capital stock; (ii) with respect to a partnership, limited liability company, or similar entity,
as determined under the laws of the jurisdiction of organization of such entity, units, interests, or
other partnership or limited liability company interests; or (iii) any other equity ownership or
participation,

(c) “Contract™ means any legally binding written or oral agreement, contract,
subcontract, lease, instrument, note, license or sublicense;

(d)  “material adverse effect” means, when used in connection with Progress or Duke,
as the case may be, any change, effect, event, occurrence or state of facts (i) that is materially
adverse to the business, assets, properties, financial condition or results of operations of such
person and its subsidiaries taken as a whole but excluding any of the foregoing resulting from (A)
changes in international or national political or regulatory conditions generally (in each case, to the
extent not disproportionately affecting the applicable person and its subsidiaries, taken as a whole,
as compared to similarly situated persons), (B) changes or conditions generally affecting the U.S.
economy or financial markets or generally affecting any of the segments of the industry in which
the applicable person or any of its subsidiaries operates (in each case, to the extent not
disproportionately affecting the applicable person and its subsidiaries, taken as a whole, as
compared to similarly situated persons), (C) the announcement or consummation of, or
compliance with, this Agreement, or (D) any taking of any action by such party at the written
request of the other party, or (ii) that prevents or materially delays such person from performing its
materia! obligations under this Agreement or consummation of the transactions contemplated
hereby;

‘()  “person” means an individual, corporation, partnership, limited liability company,
joint venture, association, trust, unincorporated organization or other entity;
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63) “subsidiary” means, with respect to any person, any other person, whether
incorporated or unincorporated, of which more than 50% of either the equity interests in, or the
voting control of, such other person is, directly or indirectly through subsidiaries or otherwise,
beneficially owned by such first person; and

(g)  “knowledge” means (i) with respect to Progress, the actual knowledge of the
persons listed in Section 8.03(g) of the Progress Disclosure Letter, and (ii) with respect to Duke,
the actual knowledge of the persons listed in Section 8.03(g) of the Duke Disclosure Letter.

Section 8.04 [nterpretation and Other Matters. (a) When a reference is made in this
Agreement to an Article, Section or Exhibit, such reference shall be to an Article or Section of, or
an Exhibit to, this Agreement unless otherwise indicated. The table of contents and headings
contained in this Agreement are for reference purposes only and shall not affect in any way the
meaning or interpretation of this Agreement. Whenever the words “include,” “includes™ or
“including” are used in this Agreement, they shall be deemed to be followed by the words “without
limitation.” The words “hereof,” “herein” and “hereunder” and words of similar import when used
in this Agreement shall refer to this Agreement as a whole and not to any particular provision of
this Agreement. All terms defined in this Agreement shall have the defined meanings when used
in any certificate or other document made or delivered pursuant hereto unless otherwise defined
therein. The definitions contained in this Agreement are applicable to the singular as well as the
plural forms of such terms and to the masculine as well as to the feminine and neuter genders of
such terms. Any agreement, instrument or statute defined or referred 1o herein or in any agreement
or instrument that is referred to herein means such agreement, instrument or statute as from time to
time amended, modified or supplemented, including (in the case of agreements or instruments) by
waiver or consent and (in the case of statutes) by succession of comparable successor statutes and
references to all attachments thereto and instruments incorporated therein. References to a person
are also to its permitted successors and assigns.

(b)  Each of Duke and Progress has of may have set forth information in its respective
disclosure letter in a section thereof that corresponds o the section of this Agreement to which it
relates. A matter set forth in one section of a disclosure letter need not be set forth in any other
section of the disclosure letter so long as its relévance to the latter section of the disclosure letter or
section of this Agreement is readily apparent on the face of the information disclosed in the
disclosure letter to the person to which such disclosure is being made. The fact that any item of
information is disclosed in a disclosure letter to this Agreement shall not be construed to mean that
such information is required to be disclosed by this Agreement. Such information and the dollar
thresholds set forth herein shall not be used as a basis for interpreting the terms “material,”
“material adverse effect” or other similar terms in this Agreement.

(c) Duke agrees to cause Merger Sub to comply with its obligations under this
Agreement.

Section 8.05 Counterparts. This Agreement may be executed in one or more
counterparts, all of which shall be considered one and the same agreement and shall become
effective when one or more counterparts have been signed by each party and delivered to the other
parties.
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Section 8.06 Entire Agreement; No Third-Party Beneficiaries. This Agreement
(including the documents and instruments referred to herein) and the Confidentiality Agreement

(i) constitute the entire agreement, and supersede all prior agreements and understandings, both
written and oral, among the parties with respect to the subject matter of this Agreement and (ii)
except for the provisions of Section 5.08 (which shall be enforceable by the Indemnified Parties)
and except for the rights of Progress’s shareholders to receive the Merger Consideration after the
Effective Time in the event the Merger is consummated, are not intended to confer upon any
person other than the parties any rights or remedies. The representations and warranties in this
Agreement are the product of negotiations among the parties and are for the sole benefit of the
parties. Any inaccuracies in such representations and warranties are subject to waiver by the
parties in accordance with the terms of this Agreement without notice or liability to any other
person. The representations and warranties in this Agreement may represent an allocation among
the parties of risks associated with particular matters regardless of the knowledge of any of the
parties and may have been qualified by certain disclosures not reflected in the text of this
Agreement. Accordingly, persons other than the parties may not rely upon the representations and
warranties in this Agreement as characterizations of actual facts or circumstances as of the date of
this Agreement or as of any other date.

Section 8.07 Governing Law. This Agreement shall be governed by, and construed in
accordance with, the laws of the State of Delaware, regardless of the laws that might otherwise
govern under applicable principles of conflict of laws, except that matters related to the fiduciary
obligations of the Progress Board of Directors shall be governed by the laws of the State of North
Carolina,

~Section 8.08 Assignment. Neither this Agreement nor any of the rights, interests or
obligations under this Agreement shall be assigned, in whole or in part, by operation of law or
otherwise by any of the parties hereto without the prior written consent of the other party. Any
attempted or purported assignment in violation of the preceding sentence shall be null and void and
of no effect whatsoever. Subject to the preceding two sentences, this Agreement shall be binding
upon, inure to the benefit of, and be enforceable by, the parties and thelr respectlve successors and
assigns.

Section 8.09 Enforcement.

(a)  The parties agree that irreparable damage would occur and that the parties would
not have any adequate remedy at law in the event that any of the provisions of this Agreement were
not performed in accordance with their specific terms or were otherwise breached. It is
accordingly agreed that the parties shall be entitled to an injunction or injunctions to prevent
breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement,
without the necessity of posting bonds or similar undertakings in connection therewith, thlS being
in addition to any other remedy to which they are entitled at law or in equity.

(b)  Each of the parties (i) irrevocably submits itself to the personal jurisdiction of each
state or federal court sitting in the State of Delaware, as well as to the jurisdiction of all courts to
which an appeal may be taken from such courts, in any suit, action or proceeding arising out of or
relating to this Agreement or any of the transactions contemplated herein, (ii) agrees that every
such suit, action or proceeding shall be brought, heard and determined exclusively in the Court of
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Chancery of the State of Delaware (provided that, in the event subject matter jurisdiction is
unavailable in or declined by the Court of Chancery, then all such claims shall be brought, heard
and determined exclusively in any other state or federal court sitting in the State of Delaware), (iii)
agrees that it shall not attemnpt to deny or defeat such personal jurisdiction by motion or other
request for leave from such court, (iv) agrees not to bring any suit, action or proceeding arising out
of or relating to this Agreement or any of the transactions contemplated herein in any other court,
and (v) waives any defense of inconvenient forum to the maintenance of any suit, action or
proceeding so brought.

(c) Each of the parties agrees that service of any process, summons, notice or
document by U.S. registered mail to its address set forth in Section 8.02 shall be effective service
of process for any action, suit or proceeding brought against it, provided, however, that nothing
contained in the foregoing clause shall affect the right of any party to serve legal process in any
other manner permitted by applicable Law.

Section 8,10 Severability. If any term or other provision of this Agreement is invalid,
illegal or incapable of being enforced by any rule of law or public policy, all other conditions and
provisions of this Agreement shall nevertheless remain in full force and effect. Upon such
determination that any term or other provision is invalid, illegal or incapable of being enforced, the
parties hereto shall negotiate in good faith to modify this Agreement so as to effect the original
intent of the parties as closely as possible to the fullest extent permitted by applicable law in an
acceptable manner to the end that the transactions contemplated hereby are fulfilled to the extent
possible.

Section 8.11 Waiver of Jury Trial. Each party to this Agreement knowingly and
voluntarily waives, to the fullest extent permitted by-applicable law, any right it may have to a trial
by jury in respect of any action, suit or proceeding arising out of or relating to this Agreement.
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IN WITNESS WHERFEOF, Duke, Merger Sub and Progress have caused this Agreement to
be signed by their respective officers thereunto duly authorized, all as of the date first written
above,

DUKE RGY CORPORATION

Fifle: 'C,ha.,\r'man, 'Pwsééﬁ ad
chwed Eredive O cex”

DIAMOND ACQUISITION CORPORATION

By Do S~ —\\
Name: David S. \z
Title: el Res, cﬁ.\-

PROGRESS ENERGY, INC.
By

Name:
Title:

— SIGNATURE PAGE TO THE MERGER AGREEMENT—
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IN WITNESS WHEREOF, Duke, Merger Sub and Progress have caused this Agreement
to be signed by their respective officers theréunto duly authorized, all as of the date first written
above.

DUKE ENERGY CORPORATION
By

Name:
Title:

DIAMOND ACQUISITION CORPORATION
By

Name:
Title:

PRC}GRES% 2NERGY ?C g ;
Wzll:amD Johnson
‘Chairman, President dnd Chief Executive
Officer :

— SIGNATURE PAGE TO THE MERGER AGREEMENT—
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Exhibit A

. As of the Effective Time, the size of the Board of Directors of Duke will be increased to 18.

. All 11 current directors of Duke (the “Duke Designees™) will continue as directors as of the
Effective Time, subject to their ability and willingness to serve. Seven of the current directors
of Progress (the “Progress Designees™) will be added to the Board of Directors of Duke as of
the Effective Time, subject to their ability and willingness to serve, such seven directors to be
designated by Progress, following reasonable consultation with Duke, no later than March 20,
2011.

. If any Duke Designee is unable or unwilling to serve as a director of Duke as of the Effective
Time, Duke will designate a replacement, following reasonable consultation with Progress,
which replacement shall be deemed a Duke Designee for all purposes of the Merger
Agreement.

. If any Progress Designee is unable or unwilling to serve as a director of Duke as of the
Effective Time, Progress will designate a replacement, following reasonable consultation with
Duke, which replacement shall be deemed a Progress Designee for all purposes of the Merger
Agreement.

. As of the Effective Time, the standing Board committees of Duke will consist of Duke’s
existing committees plus a Regulatory Policy and Operations Committee. At least one
Progress Designee will serve on each committee. In determining and recommending
committee assignments, the Board and the Corporate Governance Committee will take into
account, among other things, the skills and expertise of the directors, the needs of the
committees, and the goal that committee workloads be distributed reasonably among the full
Board.

Progress will designate the chairs of the Compensation Committee and the Audit Committee,
and Duke will designate the chairs of each of the other Board committees, in each case
following reasonable consultation with the other party, and in each case subject to such
individuals® ability and willingness to serve. If any such designated chair is unable or
unwilling to serve in such position as of the Effective Time, the party that designated such
chair shall designate a replacement from among such party’s director designees, following
reasonable consultation with the other party.

Duke will designate the lead independent director, following reasonable consultation with
Progress, subject to such individual’s ability and willingness to serve. If the individual so
designated as lead independent director is unable or unwilling to serve in such position as of
the Effective Time, Duke will designate a replacement from among the Duke Designees,
following reasonable consultation with Progress.

Prior to the Effective Time, Duke will amend its Principles for Corporate Governance to
provide that the normal retirement date for directors will be the annual meeting held in the
calendar year following the calendar year in which such director reaches the age of 71.
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Exhibit B
Roles and Responsibilities

Chief Executive Officer Executive Chairman

e Member of the Board » Conducts Board meetings

e Determines Board agenda e Supports Board selection process

e Conduit between Duke and Board ¢ Assists in setting Board agenda
Develops the strategic plan ' e Provides input on public policy positions
Develops and communicates vision & mission | e Spokesman on public policy initiatives

* Develops public policy positions » National and international policy

» Global initiatives
» Active role in national and state
government relations, in coordination with

CEO

¢ Jointly designates executive management team | ® Jointly designates executive management team
with Executive Chairman prior 10 with CEO prior to announcement
announcement * Following transition, provides input on

¢ Following transition, selects executive selection of executive management team
management team with input from Executive
Chairman
Devetops annual budget for Board approval ¢ Represents the Board to the public

Drives strategic financial and operational results | . .
Leads the organization
Represents Duke to the public and investors

Overview of responsibilities

Primary responsibility Secondary responsibility
Executive Executive
Chairman CEO Chairman CEO
e Market/public communications
o Before federal or international authorities v v
e Before state authorities ' . v v
¢ Rate proceedings ' v
¢ Financial/earnings call/strategy/ v
appearance at EEI and other industry
conferences
e National media on federal/global energy v v
policy
e Point of contact for merger activities v v
e Responsibility to determine Board agenda v v
e  Qperational execution v
e« Corporate strat'egy v v
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Exhibit C

EMPLOYMENT AGREEMENT
TERM SHEET
WILLIAM D. JOHNSON

As soon as reasonably practicable following the execution of this term sheet but in any event prior
to the effective date of the closing of the merger (the “Merger”) contemplated by the Agreement
and Plan of Merger by and among Duke Energy Corporation (“Duke”), Progress Energy, Inc.
(“Progress™) and Diamond Acquisition Corporation (the “Merger Agreement”), Duke will take
such action (or cause its affiliates to take such action) as may be necessary and appropriate to
effectuate a new employment agreement to be entered into or assumed by Duke for William D.
Johnson (the “Executive™), which agreement shall take effect as of the Merger. Effective upon the
closing of the Merger and until such time as a new employment agreement becomes effective, this
term sheet shall govern the respective parties’ rights and obligations and shall constitute an
amendment of the Executive’s employment agreement when deemed effective as provided herein.
The new employment agreement shall be governed by the following provisions.

1. Basic Premise — The new employment agreement shall be substantially similar to the form
of the current employment agreement for Duke’s current CEO, except as otherwise
described below.

2. Role - The Executive shall be named as President and CEQO of Duke effective upon the
Merger, which will require conforming changes to the new employment agreement.

3. Term — Three-year term of employment commencing upon the closing of the Merger.

4. Ongoing Compensation

(a)  Annual Base Salary — $1,100,000.

_(b)  Short-Term Incentive Plan — The Executive shall be eligible to participate in the
applicable Duke short-term incentive plan, with a target opportunity of 125% of
annual base salary. The terms and conditions of the Executive’s short-term
incentive compensation opportunities shall be substantially similar to the
short-term incentive compensation opportunities provided to other executive
officers of Duke, as determined by the Duke Compensation Committee from time
to time.

(c) Long-Term Incentives — The Executive shall be eligible to participate in the
applicable Duke long-term incentive plan, with a target opportunity of 500% of
annual base salary. The terms and conditions (e.g., performance measures, vesting
schedules, allocation between performance and phantom shares) of the Executive’s
long-term incentive awards shall be substantially similar to the long-term incentive
awards granted to other executive officers of Duke, as determined by the Duke
Compensation Committee from time to time.
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Adjustments — Given the time period between the effective date of this term sheet
and the anticipated date of the closing of the Merger, the Duke Compensation
Committee will review benchmark data and reserves discretion to increase the
compensation of the Executive if determined to be appropriate after taking into
account the compensation provided to CEQs of Duke’s peer group.

Employee Benefits — The Executive shall be entitled to employee benefits (e.g.,
retirement plans, health and insurance plans, perquisites) as determined by the
Duke Compensation Committee from time to time.

SERP — The Executive’s benefit under the Amended and Restated Supplemental
Senior Executive Retirement Plan of Progress Energy, Inc. (the “SERP”) shall be
treated in the same manner as the benefit of other executives in the SERP who are
employed with Duke following the closing of the Merger.

Impact of Termination of Employment

(a)

(b)

()

If the Executive is involuntarily terminated without cause or quits for good reason
following, but prior to the second anniversary of, the closing of the Merger, he will
be entitled to severance equal to the benefits provided under the Progress Energy
Inc. Management Change-in-Control Plan, as amended from time to time, except
that no tax gross-up shall be provided, and the parties shall use their best efforts to
structure the severance in a manner that eliminates or reduces the impact of
Sections 280G and 4999 of the tax code.

If the Executive is involuntarily terminated without cause or quits for good reason
following the second anniversary of, but prior to the third anniversary of, the
closing of the Merger, he will be entitled to the severance provided under his
current employment agreement, as amended from time to time.

For purposes of determining whether the Executive has “good reason” to terminate
employment or a “constructive termination” has occurred, his move to Charlotte,
NC, Sections 2.13(b) and 2.13(c) of the Progress Energy, Inc. Management
Change-in-Control Plan and Section 8(a)(i} of his current employment agreement,
shall be disregarded.

Qther Matters

(2)

(®)

Relocation Benefits — The Executive will be reimbursed for direct and indirect
relocation costs, provided that the Executive shall not receive a tax gross-up or
indemnification for any such relocation costs that constitute income to the
Executive.

Advisor Fees — The Executive will be reimbursed for reasonable expenses incurred
in connection with the negotiation of this term sheet and the new employment
agreement.
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(c) Corporate Aircraft - The Executive will be subject to substantially the same
policies as currently in effect for Duke's current CEO.
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IN WITNESS WHEREOF, the parties signing below have executed this term sheet this
____day of January, 2011, intending to be legally bound thereby.

DIAMOND ACQUISITION CORPORATION

By:

DUKE ENERGY CORPORATION

By:

William D. Johnson
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Exhibit D
TERM SHEET FOR AMENDMENT TO
EMPLOYMENT AGREEMENT
JAMES E. ROGERS

As soon as reasonably practicable following the execution of this term sheet, but in any

event prior to the Effective Time of the Merger contemplated by the Agreement and Plan of
Merger by and among Duke Energy Corporation, Progress Energy, Inc. and Diamond Acquisition
Corporation (the “Merger Agreement”), James E. Rogers (the “Executive”) and Duke will each
use their commercially reasonable efforts to amend (or cause their respective affiliates to amend)
the employment agreement by and between the Executive and Duke, dated as of February 19, 2009
(the “Current Agreement™), as may be necessary and appropriate to effectuate the terms of the
Executive’s employment following the Merger that are set forth below, which amendments shall
take effect as of the Effective Time. Capitalized terms used but not defined herein shall have the
meanings ascribed to such terms in the Merger Agreement.

1.

Current Agreement — Except as otherwise described below, the Current Agreement shall
remain in full force and effect.

Role and Responsibilities — The Executive shall serve as Executive Chairman of the Board
of Directors of Duke (the “Executive Chair”) following the Merger and will cease to be
employed as President and Chief Executive Officer of Duke as of the Effective Time. The
Executive will continue to report directly to the Board of Directors of Duke and his roles
and responsibilities will be those set forth on Exhibit B to the Merger Agreement. In no
event will the foregoing amendments to the Current Agreement provide the Executive with
the right to terminate his employment for “Good Reason™ (as defined in the Current
Agreement) under Section 10(b) of the Current Agreement.

Term — The Executive’s term of employment will end on the later of (i) December 31,2013
and (ii) the second anniversary of the Effective Time, unless terminated earlier pursuant to
the terms of the Current Agreement.

Ongoing Compensation — The Executive’s compensation will remain the same in all
respects as under the Current Agreement through December 31, 2013. Should the term of
employment continue beyond December 31, 2013 and the Executive continue to serve as
Executive Chair as of that date, the Compensation Committee of the Board of Directors of
Duke will address the Executive’s compensation for the remaining term of his employment
at that time.

Advisor Fees — The Executive will be reimbursed for reasonable expenses incurred in
connection with the negotiation of this term sheet and the amendment to the Current
Agreement.
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IN WITNESS WHEREOQF, the parties signing below have executed this term sheet this
___day of January, 2011, intending to be legally bound thereby.

DIAMOND ACQUISITION CORPORATION

By:

DUKE ENERGY CORPORATION

By:

James E. Rogers
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Exhibit E

Individual Position

Lynn Good Chief Financial Officer

Dhiaa Jamil Nuclear Generation

Jeff Lyash Energy Supply

Marc Manly General Counsel, Corporate Secretary
John McArthur Regulated Utilities

Mark Mulhern Chief Administrative Officer

Keith Trent Commercial Businesses

Jennifer Weber

Human Resources

Lloyd Yates

Customer Operations

In addition, A.R. Mullinax and Paula Sims shall co-lead integration during the transition period

following Closing.
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EXHIBIT 2
EQUITY RESEARCH

QPPENI— EIMER INDUSTRY UPDATE

January 8, 2011

Electric Utility Merger

ENERGY/ELECTRIC UTILITIES Potential DUK/PGN Combination Could Work,

Though Near-Term Value Creation Limited

SUMMARY, - | o' o pwimer bl 5

Late last week, DealReporter indicated that Progress Energy (PGN, Perform) was
F in merger discussions with a number of Southeast utilities. This weekend, the Wall
I L Street Journal revealed that advanced talks are ongoing between Duke Energy
E D (DUK, Perform) and Progress. Terms seem lo include Duke buying Progress for a
A PR modest premium in an all-stock transaction. While we have seen similar discussions
ﬂ# 20 in the past involving Progress—most notably apparent talks with Southern (SO,
Clerk’ ” Perform) a few years ago-we believe there is stronger potential that this merger
N-C.Utiliﬁ 8 Offiog could work, albeit with modest aspirations. Some of the key issues that would need
“Co to be worked out include: appropriate premium; cost savings potential; rate
L concessions needed 10 get regulators on board; dividend policy; and "social" issues.
On page 2, we provide our accretion analysis, as well as a list of sirategic options
available to Duke if the merger becomes a reality.

KEY POINTS -

m Don't Expect Much More than a 5% Premium. Like most regulated utility
mergers (particularly of equals), this potential transaction does not offer a lot of
synergies. In our opinion, a number of other benefits will emerge, including a
larger balance sheet to handle large capex programs; proaclive rate cases
setllement; reduced need to issue future equity; and a dividend boost for
Progress holders. Our assumed $47 per share takeout price used for our
analysis would represent a 5.1% premium over Friday's close and an 8.3%
premium over Wednesday's closing price. Even with this modest premium, the
deal would be $0.01 dilutive to Duke shareholders on 2012E EPS.

m Cost Savings and Rate Concessions Intertwined. As shown on page 2, we
have assumed $344 milion of cost savings. However, we expect half of
synergies to flow back 1o ratepayers. The $344 million represents 6% savings
from the combined operating and maintenance (O&M) expenses. The bulk
should come from the Carolinas, where the greatest potential for savings exists.
We have assumed a 10% savings rate in the Carolinas. We treat cost to
achieve synergies as non-recurring.

m Potential 4.4% Boost to Dividend for Progress Shareholders. Assuming our
exchange ratio of 2.642 shares of Duke stock for every share of Progress stock
is in the ball park, Progress shareholders would receive $0.6473 in quarierly
dividend versus the current $0.62 that Progress pays per share. This would
represent a 4.4% "surprise” increase, as Progress management had indicated
that it was unlikely that its dividend would be increased in the next few years.

m Ripe Time for Management to Merge. For once, social issues might have

Shelby Tucker, GFA Ellen Ngai accelerated the logic of a potential merger. With the abrupt resignation of Duke's
212 667-5264 212 667-5304 Franchise Electric COO Jim Turner-he seemed to be the heir apparent to
Steloy Tucker@opo.com Eler.Ngaigapoa.com Chairman and CEO Jim Rogers—Duke can offer a top spot to Progress

Chairman and CEO Bill Johnson. Assuming a deatl closes late 2011, Jim Rogers
could take over the chairman spot while Bill Johnson becomes president/CEQ.

Oppenheimer & Co. Inc. does and seeks to do business with companies covered in its research reporis. As
a result, investors should be aware that the firm may have a conflict of interest that could affect the
objectivity of this report. Investors should consider this report as only a single factor in making their
imvestment decision. See "Important Disclosures and Cerlifications® section at the end of this report for
important disclosures, including potential confiicts of interest. See "Prica Tergel Calculation” and "Key Risks
fo Price Target" sections at the end of this report, where applicable.
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Potential Duke/Progress Slightly Dilutive in 2012

On Thursday, DealReporter announced that Progress was in talks with other Southeast-
based utilities. Over the weekend, the Wall Street Journal indicated that advanced talks
betweert Duke and Progress were ongoing. According to our analysis, a deal would be
slightly dilutive {$0.01) to Duke shareholders, although we note that our 2012 eamings
estimates for Progress are $0.08 per share below consensus. If consensus is correct, the
transaction would be breakeven in 2012, keeping all of our other assumptions intact.

In Exhibit 1, we lay out our assumptions for a potential merger between Duke Energy and
Progress Energy. Qur assumptions keep current stock prices where they closed on
Friday. We have used our estimates, as we have detailed models on each, as shown on
pages 4 and 5. Citing DealReporter, some publications have indicated that Progress
would not consider a takeout for less than $47 a share, which is the takeout price that we
have assumed for our analysis, This represents a 5.1% premium to Progress's closing
price on Friday and an 8.3% premium over last Wednesday's closing price, before the
DealReporter report was released. Given the low premium, we do not anticipate that
Duke's stock price will be heavily discounted if a deal is announced, unless investors do
not like the way management of the new Duke is structured. Given how important the
Carolinas will become to the new Duke and that most of Duke's current management
came from the Midwest utilities during Duke's merger with Cinergy in 2006, the presence
of Progress Energy management on the new team seems critical.

While the analysis below is straightforward, we should elaborate on our cost savings
assumption. Typically, we expect the bulk of the synergies fo come from O&M expenses.
We aiso assume that roughly 10% of O&M expense reduction is achievable for contiguous
utilities. In this case, we believe that the potential synergies on the entire combined O&M
is likely 1o be less. As such, we believe that synergies could add up to 6% of our
projected combined Q&M expenses of $5.73 billion for 2012 {or $344 million). We note,
however, that we estimate that the combined O8M costs for Duke Carolinas and Progress
Carolinas in 2012 to be around $2.86 billion. Ten percent of that subset would be $285
million, leaving a more reasonable $58 million of synergies to be achieved at the parent;
we expect extremely limited cost savings at the Midwest and Florida utilities. We treat our
$250 million cost-to-achieve synergies at a non-recurring cost.

Exhibit 1: Accretion Test Shows Potential PGN Deal Slightly Dilutive to DUK Holders

Progress Energy Data Accretion Anal
Stock price $§44.72 ishare Net Income from DUK $1,815 mm
Shares outstanding 2929 mm Net Income from PGN §832 mm
Market capitalization $13,100 mm Cost savings (8% of combined O8M)  $344 mm
Opco FY12 EPS $3.18 Rate concessions {172) mm
Implied P/E muliiple 4.1 x Incremental interest costs - mm
incremental tax costs $60) mm
Duke Energy Data Total new net income $2,858 mm
Stock price $17.70 /share Shares outstanding after close 2,088 mm
Shares outstanding 1,326 mm Indicative 2012 EPS $1.36
Market capitalization $23,564 mm Impact an EPS to Duke (30.01) 0.6% dilutive
Opco FY12 EPS $1.37
Implied P/E multiple 13.0 x EPS Components
DUK starting EPS $1.37
Potentla} Transaction Dilution from new equity (S0.51)
Premium 5.1% PGN income contribution $0.44
Purchase price $47.00 /share Cost savings contribution $0.16
Implied P/E paid 14.8 x Incremental interest costs $0.00
DUK shares/PGN share  2.642 shares Incremental tax costs (50.03)
Total purchase of equity $13,768 mm DUK ending EPS $1.44
Leverage used 0% debt
New debt issued - mm Dividend Analysis
Interest rate 5.5% DUK quarterly dividend $0.2450 /share
Shares issued 774 mm PGN qguartery dividend $0.6200 /share
Cost for synermgies $250 mm DUK quarterly dividend $0.6473 /2,642 shares
Tax rate 35.0% Dividend increase to PGN holders 4.4%

Source: Oppenheimer & Co, estimates: FactSet
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Strategic Directions Available to Duke if Merger Takes Place

While we have often been skeptical of many mergers, we believe this one might make
strategic sense in the current environment. Starting with Progress, we believe
shareholders will get a slight premium in their stock price. Assuming Duke's stock price
remains constant, a $47 stock offer would match a stock price level that shareholders
have not seen in three years. On top of that, they wouid get an implied 4.4% booest to their
dividend. Beyond financial matters, a merger with Duke impreves Progress’s balance
sheet and could potentially allow it to pursue nuclear construction projects that it was hard
pressed to pursue on its own. We do not expect that this merger would have impacted
Progress's ability to undertake its coal-to-gas conversion program in North Carolina, once
filed.

From Duke's paint of view, this type of merger fits very welt with the goal of Chairman and
CEO Jim Rogers, who has been advocating more consolidaticn. Near term, the deal
would not be appealing from a financial stance, as it is breakeven to slightly dilutive.
However, the transaction allows Duke to refocus on some of its strategic options.

As noted for Progress, we believe that the size of Duke’s balance if this transaction were
to happen would allow the company to pursue large-scale generation projects more
effectively. 1t was duly noted by the industry that the building of new nuclear carries
tremendous credit risk, as highlighted by Southem's downgrade by Moody's, in part due to
Southern's investment in new nuclear. Not only is Duke considering new nuclear, but it is
also pursuing new clean coal investments. A larger-and still streng~-balance sheet would
protect it from credit downgrade pressures.

It is well known that Duke has been struggling as of late in Ohio, going as far as indicating
that it might consider selling its generation assets in that market. While Ohio is its third-
largest market {behind the Carolinas and Indiana}, a merger with Progress would further
dilute Duke's exposure to Ohio. At the same time, it would add exposure to Florida, a
state that we believe should experience meaningful recovery over the coming years as
baby boomers retire. Eventually, we would not be surprised if Duke Ohio were sold over
time, particularly if a member of the Progress management team were to run the
combined entity.

Finally, if a merger were to take place, it would come at a time when Duke is getting ready
to file for another rate case in North Carolina. Given some of the cost savings that can be
achieved, particutarly in North Carolina where both utility headquarters reside, we believe
that the merger could offer the best deal for Duke and for North Carolina ratepayers to
offset the large capital spending programs that have pressured electric rates upward.
Furthermore, this might be an opportune time to file a long-awaited Progress Carolinas
rate case, although we are not as confident that the outcome would be as constructive.
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Duke Energy

Consolidated Income Statement
(In millions, except EPS and share amount)
For the Periods Ended December 31,

2007 2008 2009 2010E 2011E 2012E
Operating Revenues
Regulated Electric and Gas § 969 $ 10,115 § 10,681 $ 11633 $ 12064 $ 12,792
Non-Regulated Electric, Natural Gas and Other 3.024 3,092 2,050 2,349 2,470 2.587
Total Operating Revenues 12,720 13,207 12,731 13,982 14,534 15,389
Fuel Used in Electric Gen and Purchased Power - Regulated {2.602) (3,007) {3,246) (3,428) (3.503) (3,635)
Fuel Used in Electric Gen and Purchased Power - Non-Regulated {1,344) (1,400) (765) (869) {945) (1,032}
Fuel Used in Electric Gen and Purchased Power - Tolal {3.946) (4,407) (4.011) (4,298) (4,448) (4,667}
Cost of Natural Gas and Coal Sold (557) (613) (433) {594} {603) (612)
Operation, Maintenance and Other {3,324) (3,.351) (3,313) (3.512) (3,600) (3,690)
Depreciation and Amortization (1,746) {1,670) (1,656) (1,817} {1,962) (2,087)
Property and Other Taxes (649) (639) (685} {785} {840) (879)
Impairment Charges - (B5) (420} (656) - -
Total Operating Expenses {10,222) (10,765) (10,518) (11,662) {11,453) (11,935)
Gains on Sales of invest. in Commercial and Multi-Family Real Estate - - - - - -
Gains (Losses) on Sales of Other Assets and Other, net {5) 69 36 7 - -
Operating Income 2,493 2,511 2,249 2,327 3,081 3,454
Equity in Earnings (Loss) of Unconsolidated Affiliates 157 (102) 70 90 80 a0
Losses on Sales and Impairments of Equity Invesimenis - &) (21) - - -
Other Income and Expenses, net 271 232 284 300 350 210
Total Other Income and Expenses 428 121 333 390 440 300
EBIT 2,921 2,632 2,582 2,717 3,521 3,764
EBITDA 4,667 4,302 4,238 4,534 5,483 5,840
Interest Expense {685) (741) (751) (855) {952) (1,078}
Minarity Interest (Benefit) Expense {2) 4 (10} - - -
EBT 2,234 1,895 1,821 1,862 2,569 2,676
Income Tax Expense from Continuing Operations {(712) (616) (758) (758) (797) (830)
Effective Tax Rate 31.9% 32.5% 41.6% 40.6% 31.0% 31.0%
Income from Continuing Operations 1,522 1,278 1,063 1,107 1,773 1,846
Income (Loss) from Discontinued Operations, net of tax (22) 16 12 1 - -
Extraordinary Items, net of tax - &7 - )] - -
Net Income 1,500 1,362 1,075 1,103 1,773 1,846
Non-Recurring ltems 83 171 504 703 {6) 5
Adjusted On-going Net Income $ 1583 $ 1,533 § 1,679 § 1,806 § 1,767 § 1,851
Earnings Per Share - Diluted 1.18 1.07 0.83 0.84 1.3 1.37
Non-Recurring ltems 0.07 0.14 0.39 0.53 (0.00) 0.00
Income (Loss) from Discontinued Operations, nel of tax 0.02 (0.01) {0.01) - - -
Earnings Per Share from Ongoing Operations 1.28 1.21 1.22 1.37 1.31 1.37
Earnings per Share Growth -30.9% -3.2% 0.8% 12.3% -4.4% 4.6%
Dividend per Share 0.86 0.90 0.94 0.97 0.99 1.01
Dividend Growth -31.7% 4.7% 4.4% 32% 2.1% 2.0%
Payout Ratic 69% 74% 7% 7% 76% 74%
Wheighted Average Shares Outstanding - Basic 1,260 1,265 1,293 1,318 1,351 1,359
Weighted Average Shares Qutstanding - Diluted 1,256 1,267 1,294 1,318 1,349 1,351

Source: Company reports, Oppenheimer & Co, estimates

o (JPPENHEIMER
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Progress Energy
Consolidated Income Statement

(In millions, except EPS and share amount)
For the Periods Ended December 31,

Operating Revenues

Operating Expenses:
Fuel used in Electric Generation
Purchased Power
Operation and maintenance
Depreciation, amortization and accretion
Taxes Other than on Income
Other

Total Operating Expenses

Operating Income

Other Income:
AFUDC - equity
Other, net
Total Other Income
EBIT
EBITDA
Interest Expenses:
Interest Income
Interest Charges
AFUDC - borrowed
Net Interest Expense
EBT
Income Tax Expense
Effective Tax Rale
Net income attrib. to noncontrolling interests, net of tax
Income from Continuing Operations
Discontinued Operations, Net of Tax
Cumulative effect of charge in acct. principle, net of tax
Net Income
Adjustments
Adjusted Net Income

Adjusted EPS - Basic
Adjusted EPS - Diluted
EPS Growth

EFS - Basic
EPS - Diluted

Dividend per Common Share
Dividend Payout Ratio

Common Shares Outsianding - Basic
Common Shares Outsianding - Diluted

2007

_ 2008

2009  2010E 2011E

. 2012E

$ 9153 $ 9167 $ 9885 $ 10123 $ 9,880 $ 10,280
{3,145) (3,021) {3,752) {2,290) {3,403) (3,480)
{1,184) (1,299) (911) {1,325) (1,073) (1,178)
{(1,842) {(1,820) {1,894) {2,030) (1,881) (2,036)
{905) {839) (986) {936) (801) {841)
{501) {508) (557) {580) (603) {632)

(30) 3 13 - - -
{7.607) (7,484) {8,113} {8,160) {7,860) (8,167)
1,546 1,683 1,772 1,963 2,019 2,083

51 122 124 95 105 115

{7) (17) 23 25 30 30

44 105 147 120 135 145
1,590 1,788 1,919 2,083 2,154 2,238
2,495 2627 2,905 3,019 2,955 3,078

34 24 14 9 ) ]
(605) {679) (718) (768) (799) {829)

17 40 39 30 33 30
(554) {615) (665) (729) (757) (790)
1,036 1,173 1,254 1,354 1,398 1,448
(334) (395) (404) (491) 471) (488)
32.2% 33.7% 32.2% 36.2% 33.7% 337%

(9 (5) (4 {3) (3) (3)
693 773 846 860 924 857
(189) 57 (79) (2) - -

- - - 2

$ 504 830 $ 767 860 § 924 § 957
192 {54) 78 26 - -

$ 696 776 $  B45 886 $ 924 § 957
$2.72 $2.98 $3.03 $3.05 $3.08 $3.18
$2.71 $2.97 $3.03 $3.05 $3.08 $3.18
3.18% 9.75% 1.85% 0.63% 0.91% 3.23%
$1.97 $3.19 $2.75 $2.96 $3.08 $3.18
$1.96 $3.18 $2.75 $2.96 $3.08 $3.18
$2.445 $2.465 $2.480 $2.480 $2.480 $2.500
90% 83% 82% 81% 81% 79%
256.1 260.3 279.0 290.8 300.4 301.4
256.7 2608 279.0 290.8 300.4 301.4

Source: Company reports, Oppenheimer & Co. estimates

(T PPENHEIMER
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Important Disclosures and Certifications

Analyst Certification - The author certifies that this research report accurately states his/her personal views about the
subject securities, which are reflected in the ratings as well as in the substance of this report.The author cerlifies that no
part of hisfher compensation was, is, or will be directly or indirectly related to the specific recommendations or views
contained in this research report.
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Important Disclosure Footnotes for Companies Mentioned in this Report that Are Covered by
Oppenheimer & Co. Inc:

Stock Prices as of January 9, 2011

Duke Energy (DUK - NYSE, 17.79, PERFORM)
Progress Energy Inc. (PGN - NYSE, 44.72, PERFORM)
Southern Company (SO - NYSE, 38.08, PERFORM)
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Rating and Price Target History for: Progress Energy Inc. (PGN) as of 01-07-2011
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All price targets displayed in the chart above are for a 12- to- 18-month period. Prior to March 30, 2004, Oppenheimer &
Co. Inc. used 6-, 12-, 12- to 18-, and 12- to 24-month price targets and ranges. For more information about target price
histories, please write to Oppenheimer & Co. Inc., 300 Madison Avenue, New York, NY 10017, Altention: Equity Research
Department, Business Manager.

Oppenheimer & Co. Inc. Rating System as of January 14th, 2008:

Qutperform(0) - Stock expected to outperform the S&P 500 within the next 12-18 months.
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Perform {P) - Stock expected to perform in line with the S&P 500 within the next 12-18 months.
Underperform {U) - Stock expected to underperform the S&P 500 within the next 12-18 months.

Not Rated (NR) - Oppenheimer & Co. Inc. does not maintain coverage of the stock or is restricted from doing so due to a potential
conflict of interest.

Oppenheimer & Co. Inc. Rating System prior to January 14th, 2008:

Buy - anticipates appreciation of 10% or more within the next 12 months, and/or a total return of 10% including dividend payments,
and/or the ability of the shares to perform better than the leading slock market averages or stocks within its particular industry sector.

Neutral - anticipates that the shares will trade at or near their current price and generally in line with the leading market averages due to
a perceived absence of strong dynamics that would cause volatility either 1o the upside or downside, and/or will perform less well than
higher raled companies within its peer group. Our readers should be aware that when a rating change occurs to Neutral from Buy,
aggressive trading accounts might decide to liquidate their positions to employ the funds elsewhere.

Sell - anticipates that the shares will depreciate 10% or more in price within the next 12 months, due to fundamental weakness
perceived in the company or for valuation reasons, or are expected to perform significantly worse than equities within the peer group.

Distribution of RatingsfiB Services Firmwlide

18 ServiPast 12 Mos.
Rating Count  Percent Count Percent
OUTPERFORM [O] 339 50,40 137 40.41
PERFORM [P} 318 47,30 83 29.25
UNDERPERFORM [U] 16 240 2 12.50

Although the investment recommendations within the three-tiered, relative stock rating system utilized by Oppenheimer & Co. Inc. do not
correlate to buy, hold and sell recommendations, for the purposes of complying with FINRA rules, Oppenheimer & Co. Inc. has assigned
buy ratings to securities rated Outperform, hold ratings to securities rated Perform, and sell ratings to securities rated Underperform.

Company Specific Disclosures

Oppenheimer & Co. Inc. and its affiliates, in the aggregate, beneficially own 1% or more of a class of equity securities
issued by PGN.

Additional Information Avallable

Please log on to http:/lwww.opco.com or write to Oppenheimer & Co. Inc., 300 Madison Avenue, New York, NY 10017,
Attention: Equity Research Department, Business Manager.
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Progress Energy, inc. (PGN)
Merger improves Growth Opportunities; but Stock Likely Range Bound

Price: (1/10/11) 43.99 Rating: Neutral FYDec | 2000A 2010E 2011E
52WK H-L: 46 - 37 Qa1 0.66A 0.75A

Market Cap {mil): 11,437.40 Sultability: Lower Risk Q2 0.64A 0.62A

Shares Out (mil): 260.0 Q3 1.22A 1.23A

Float (mil): 292.3 Q4 0.50A 0.40E

Avg. Daily Vol (mil): 1.66 Total 3.03A 3.00E 3.20E

Price Target: 46 FY P/E 14.5 14.7 137

Dividend 248

Yield (%) 5.64

Please refer to Appendix - Important Disclosures and Analyst

Certification.
David E. Parker .
dparker@rwbaird.com Action
813.274.7620 PGN/DUK merger strategically positions combined company for accelerated
Maggle Hughes infrastructure investment to facilitate cleaner generation, consistent with fleet
m‘"_!}ggs%;:ba"d-mm modernization strategies. Additionally, a larger balance sheet and improved financial
S metrics would well position the companies to support nuclear investment opportunities
Heike M. Doerr in the Carolinas and potentially Florida. Despite a positive long-term outlook for the
2‘1’235’;?.’,‘;2:‘“"“"‘ proposed merger, we expect PGN's stock will likely remain range bound until approval
R is received; therefore, we maintain our Neutral rating.
- Summary

* Proposed strategic merger between PGN/DUK strengthens financial metrics
and balance sheet size, we believe key attributes necessary to efficiently fund
substantial infrastructure investment opportunities.

* Combined company investment proposition: EPS growth and competitive
dividend yield. Regulated investment opporiunities should support combined
company long-term EPS growth of 4-6% annually. The dividend policy is expected to
remain consistent with DUK's current 65-70% target payout ratio.

* Nuclear opportunities potentially back in focus for PGN with larger balance
sheet and improved financial metrics, Following the near-term EPS growth benefit
anticipated from coal-to-natural-gas generation switching, nuclear generation
additions are most likely the next key investment opportunities.

= Upcoming Carolina rate cases for DUK {2011) and PGN could provide an
opportunity to settle most regulatory uncertainties in a comprehensive
settlement. Constructive Carolina regulatory environment has supported settlements
in the past, which we believe could include merger and rate relief issues in the future.
- Merger synergy savings could help smooth potential customer rate increases

associated with significant new/efficient/greener energy assets while keeping
earned returns appropriate for investors.

- Management estimates $300-$420 million in annual non-fuel O&M synergy
savings in addition to $600-$800 million in joint dispatch/fuel savings over five
years ($120-$160 million annually).

* Maintain Neutral rating, as PGN's stock price will likely remain range bound
{$43-$46) until necessary regulatory approval is received, expected by YE2011.
Stock could underperform post-merger closing until synergy savings and integration
work is well underway.
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Acquisition details, pending merger approval/completion:

PGN shareholders will receive 2.6125 shares of DUK stock common stock/PGN
share {approximate value today about $46). DUK plans to do a reverse stock split at
the close of the transaction, therefore the exchange ratio may be revised upon closing.
No additional equity is assumed; both companies ended their DRIP programs on
12/31/10.

PGN shareholders should receive ~3% dividend increase using DUK's current
dividend rate,

PGN/DUK expect the merger could be completed by YE 2011 and expect the
merger to be accretive to DUK's EPS in the first year following merger completion.
DUK's current 2012 consensus EPS estimate is $1.37. DUK currently trades at a P/E
multiple of 13.0x 2012E EPS, while electric utilities currently trade at 12.8x 2012E EPS.
PGN currently trades at 13.5x the consensus 2012 EPS estimate.

We believe the proposed merger is strategically driven as opposed to financially
motivated, given the slight premium to PGN's current share price (~6-7%). Both
companies' strategic plans are very capital intensive, including new nuclear power
generation, so a bigger balance sheet would be a positive for enhancing longer-term
EPS growth,

Management appointments. If the proposed merger is completed, Jim Rogers, current
CEQ of DUK, would become executive chairman and Bill Johnson, current CEQ of
PGN, would assume the CEO titie. Lynn Good, current CFO of DUK, will become CFO
of the combined entity, while Mark Mulhern, CFO of PGN, will become CAO.

Combined Company Outlook:

Upon closure of the merger by YE2011, Duke Energy Corporation will be the largest U.S.
utility as measured by market cap, generation capacity, and electric customers. The
DUK/PGN merger, if approved, looks to achieve synergies through fuel and joint dispatch
savings in the Carolinas (54% of customer base), as well as increased investment in
regulated operations. Non-fuel O8M savings should provide the largest benefit in
achieving merger synergies. Management will attempt to leverage the regulated platform
throughout the contiguous service areas to improve operational efficiencies and reduce
the business risk profile. As Figure 1 illustrates, the newly formed company plans to focus
on investment in regulated operations and rate base growth. Management reiterated its
long-term EPS estimate of 4-6% annually, in addition to a §5-70% payout ratio.

Figure 1: Post-Merger Generation Breakdown

EBIT Contribution Generating Capacity Breakdown
2010E EBIT: ~$5.5B Total Owned Capacity: ~57GW

ORegulated Generation O Regulated Capacity (MW)
8 Unregulated Generation Unreguilated Capacity (MW)

Source: SNL Financial, Company Reporis
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The increased size and scalability of the combined company facilitates management's
goal of improving asset optionality and positions itself well for the pursuit of new nuclear
development opportunities pending approval of appropriate regulatory recovery
mechanisms. Management expects to continue the coal-to-gas switching program in order
to comply with federal/state regulations, which should provide enhanced growth
opportunities through investment in regulated operations. As shown in Figure 2 below, the
newly formed company plans to shift its generation mix away from coal to lower-carbon
sources including clean coal and natural gas.

Figure 2: Post-Merger Capacity & Generation Mix
Actual Generation Owned Capacity

Hydro/ Wind .
2%, . Hydrof Wind

.

Gas/Oil
35%

Source: Company Reports

In addition to improved capacity and fuel diversily, the increased geographical footprint
should lower the regulatory risk profile, as the combined company's regulated operations
will encompass 7.1 million customers in six service ierritories. Upon merger completion,
DUK's largest territory will be the Carolinas (54% of owned generating capacity), which
benefits from constructive regulation, above-average customer growth, and long-term
energy infrastructure planning. Future capex will likely be focused on states with enhanced
regulatory recovery mechanisms. Therefore a concentration of regulated operations in the
Carolinas could help offset increasing risk from the non regulated power market in OH
potentially boosting the combined company's P/E multiple as diversity minimizes
state-specific risks. Figure 3 illustrates the breakdown of current generating capacity by
state, along with the total customer classification breakdown.

Figure 3: Geographical Capacity & Customer Classification
Generating Capacity by State Customer Breakdown

PA
1%

Industrial

20%

Carglinas .
54%.

Source: Company Reports
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Merger Analysis:

Figure 4 illustrates the impact of the merger on DUK/PGN stock prices and the synergies
necessary to achieve accretion in the first year after the merger is finalized. Management's
goal is to reach $600-$800 million in fuel savings over the first five years of operation as
economies of scale are realized, as well as eventually realize annual non-fuel O&M
savings of 5-7% ($300-$420 million) due to operational efficiencies resulting largely from
coordinated operations in the Carolinas. We expect synergy savings will be shared with
customers, the percentage most likely hammered out in a settlement to help mitigate the
impact of rate increases for increased infrastructure investment.

Figure 4: Merger Analysis
2012 Pro Forma Combined Earnings Potential

DUK Net Income est ($M) 1,808
PGN Net Income est {($M) 987
2012 Pro Forma NI 2,795
2012 DUK EPS Prior to Merger $1.37
2012 Pro Forma EPS Prior to Synergies $1.34
Necessary Synergy Savings for Accretion ($/sh) $0.03
Necessary Synergy Savings for Accretion ($M) 63
DUK Shares Outstanding (Billions) 1.32
Additional Shares @ 2.615 conversion rate 0.77
2012 Cambined EPS after Synergies $1.37
Forward P/E Multiple Range 13%-13.5x%
DUK Trading Range Pre Merger Close $17.50-$18.50
PGN Trading Range (5% discount to conversion price) $43.50-$46.00

Source: Company Reports, RW Baird & Co. Estimales

Regulatory Discussion.

Completion of the merger is contingent upon shareholder approval by both companies, as
well as regulatory approvals from Federal Energy Regulatory Commission (FERC),
Nuclear Regulatory Commission (NRC), North Carolina Utilities Commission (NCUC) and
South Carolina Public Service Commission (SCPS3C).

Synergy savings and aggressive clean energy plans (especially in the Carolinas) could
support prompt and constructive regulatory approval, as customers benefit from near-term
synergy sharing and cleaner, more efficient generation over the long-term.

PGN/DUK's merger synergy analysis and the possible of customer synergy sharing is as

follows:

» Management expecls to secure $600-$800 million in joint dispatch and fuel savings
over the first five years ($120-$160 million annually), which will immediately benefit
Carolina customers and shareholders through some sort of regulator-approved sharing
mechanism.

+ Management also estimates $300-$420 million in annual non-fuel O&M synergy
savings, given the contiguous nature of PGN/DUK systems and reduced overhead
costs. Total non-fuel O&M expenses are estimated to be $6 billion for 2012. As a proxy,
the utility industry is typically able to capture non-fuel O8M efficiencies of 5-7%
annually. Management expects its non-fuel O&M synergy savings to be in the 5-7%
range, likely trending toward the top end of the range in later years.

We believe that PGN/DUK could use upcoming Carolina rate cases (DUK — 2011 and
PGN — 2013) to discuss necessary rate relief in addition to outstanding merger issues
(including synergy potential and customer sharing options). The magnitude of both the
PGN and DUK rate cases could be significant, as both companies are looking lo recover
billions of dollars of infrastructure investment via its Fleet Modernization Plans, Therefore,

Rohert W. Baird & Co. 4
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we expect PGN/DUK could incorporate a merger synergy sharing agreement into a global
settlement that would resolve these rate cases, potentially offsetting to a degree
necessary customer rate increases. The Carolinas have supported constructive regulatory
decisions, including a history of rate case settlements.

Another regulatory challenge in getting mergers approved can be the concentration of
generating capacily or "market power" In the past, merging companies have sold down
the combined portfolio of generating assets to address FERC and state regulators'
anticompetitive concerns; therefore, market power issues are nol necessarily a deal
stopper but could impact merger synergies/benefits. Given that most of PGN/DUK’s assets
are sold into regulated markets, we expect this to be less of an issue.

Sector Implications

An acceleration of M&A activity in the past has helped boost stock price multiples as
investors speculate who is next. With M&A activity picking up in 2010 and 2011 off to a
strong start, sector multiples most likely will benefit from recent M&A speculation.

The potential sweet spot for perceived merger targels are mid-cap utilities where hurdles
to obtaining reguiatory merger approvals can be less onerous. Baird-covered ulilities
meeting that criteria: CPK, DPL, LNT, HE, TEG, TE, and VVC.

In the past, M&A has accelerated when other investment options have diminished. Slowed
energy infrastructure investment opportunities seem to be providing CEOs with free time
to invesligate potential combinations. Past M&A cycles ended when regulators clawed
back a majority of potential merger synergies and limited merger benefits were left for
shareholders. We have yet to see signs of this happening, so we expect the acquisition
environment to remain favorable over the near-term.

2952



Progress Energy, Inc.
January 11, 2011

Investment Thesis

Key investment considerations include, but are not limited to, the following:

Solid regulated electric utilities. In the long term, we expect 2-3% regulated utility
earnings growth reflecling above-average population and economic growth in the
southeastern U.S. and constructive regulatory environments. Above-average customer
growth of over 2%/year, has allowed PGN to hold base rates steady while keeping
returns attractive for investors. We believe the regulatory environments in the
Carolinas are constructive from an investor standpoint, partially offset by a less
constructive decision recently in Florida as the regulatory process has become more
politicized.

Merger provides potential upside to long term EPS growth rate. Froposed
strategic merger between PGN/DUK strengthens financial metrics and balance sheet
size, we believe key atlributes necessary to efficiently fund substantial infrastructure
investment opportunities.

Environmental upgrades. Since 2002, PGN has invested over $2 billion in
environmental equipment in order to comply with federal air qualily standards and
plans to invest an additional $1-2 bilion through 2018. Environmental
investments/costs are recovered through a cost recovery mechanism in Florida. In
North Carolina, advanced recovery of investment was accomplished through the
state's Clean Smokestacks program.

Above-average dividend. PGN's dividend of $2.48/share provides an above-average
yield of ~5.6%, and we expect no dividend rate growth until PGN reaches its targeted
70-75% payout level possibly by 2012. If the merger is approved, PGN's dividend rate
would improve 3% to DUK's current dividend rate.

Improving balance sheet. PGN has boosted ils liquidity through issuances of debt
and equity, and as a result the company the company is well positioned for an
acgceleration in infrastructure investment.

Valuation. Our 12-month price target of $46 is 13x our 2012 EPS estimate when
adjusting for an estimated $1-2/share incremental value associated with PGN's
synfuel-related tax credit carry forwards. We believe a P/E multiple inline with its
regulated peers reflecting improving regulatory environment Florida is warranted.
PGN's peers in Baird Regulated Electric Utility group currently trade at a median 2011
P/E of 12.7x.

Risks & Caveats

Our risk rating on PGN is Lower Risk given the relatively limited annual earnings volatility
and expected stock price volatility resulted from its primarily regulated utility business.
Risks include, but are not limited to, the foliowing:

Robert W. Baird & Co.

The company's business is sensitive to fluctuations in the weather. A particularly
warm winter or cool summer could adversely affect PGN's financial results.

The company has no control over the wholesale prices of natural gas, oil or coal.
While the company maintains a fuel clause recovery mechanism that helps mitigate
risk, a spike in the price of these fuels could adversely affect the company's financial
results.

PGN purchases on the open market a material portion of its electricity needs.
Like natural gas prices, the price of wholesale electricity can and does fluctuate. While
the company maintains a fuel clause recovery mechanism that helps mitigate risk,
such fluctuations could adversely affect PGN's operations.

PGN's utility operations are subject to federal, state and local legislative
requirements. Changes in regulations or in the regulatory environment in general as
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well as approval of terms for PGN's proposed merger could materially impact PGN's
earnings.

= Although PGN has not made any material acquisitions recently, the company
may have the opportunity to purchase assets or companies in the near future.
PGN makes acquisitions with the belief that such activity will generate additional profits
beyond what could have been earned if those funds were used for a different purpose.
Acquisitions carry risks related to personnel, information system integration, regulatory
treatment and a myriad of other hurdles, all of which could negatively affect earnings.

Company Description

Robert W. Baird & Co.

Progress Energy is an integrated energy holding company headquartered in Raleigh, NC
formed in 2000 through the merger of Carolina Power & Light and Florida Progress.
Progress Energy's two main operating subsidiaries, Progress Energy Carolinas and
Progress Energy Florida, are regulated electric utilities serving over 3.0 million residential,
commercial and industrial customers in the Carolinas and Florida. Progress Energy
purchases and generates electricity through a mix of nuclear, coal, gas and hydroelectric
generating facilities and transmits and distributes the power to its retail customers and
other wholesale customers. Progress Energy has successfully divested its non-regulated
businesses, making Progress Energy one of the largest pure-play regulated electric
utilities in the U.S.
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Dave Parker (813) 274-7620

(S In Milions Except As Noted) Maggie Hughes (414) 765-3968
2008 _ 2008 2010E ]
1008 2Q08 3Q08 4Q08 1008 2009 aq09 4Q09 1Q10 Q10 3010  4Qi0E
| et Sales $2066 $2244 $2,696 $2,161 | $2442 §2312  $2824  $2307] $§2535 $23712 $2803 52,351
Cost of Goods Sotd 929 1,026 1,319 1,046 1,171 1,083 1,200 1,209 1,159 1,058 1,245 1,369
Gross Income 1,137 1,218 1,377 1,415 1,271 1.229 1,624 1,008 1,376 1,314 1,657 982
Operating Expense 772 812 786 794 878 B840 945 774 882 874 932 654
Operating Income: 385 406 501 321 393 389 679 324 494 440 728 328
Pretax Incoma 233 207 458 179 268 271 530 102 330 279 522 253
Net Incoma $148 $109 $206 $122 $183 $179 $342 §140 $214 $184 $350 $115
EPS $0.57 $0.77 $1.18 $0.47 $0.86 $0.84 $1.22 $0.50 $0.75 $0.62  $1.20  $0.43
Dividends $0.62 $0.62 $0.62 $0.62 $0.62 $0.62 $0.62 $0.62 $0.62 $0.62 $0.62 $0.62
Dituted Shares 259 260 260 262 217 279 280 281 284 290 201 291
Margin Analysis
Gross Margin 550% 54.3% 51.4%  516%| 520% 532%  57.5%  47.6%] 526%  54.3%  57.1%  41.8%
Qperating Expense 374%  3B2%  202%  367%| 360%  36.3%  335%  326%| 350%  360% 360%  27.8%
Oparating Margin 177% 181%  219%  149%| 161%  168%  24.0%  140%| 160%  170%  250%  139%
Pretax Margin 113%  13.2%  17.0% 83%| 11.0% 11.7%  18.8% 8a%| 11.0%  110%  180%  108%
Net Margin 7.2% B.9%  11.4% 5.6% 7.5% 78%  12.1% 6.1% B.4% 76%  121% 4.9%
Progress Energ! - Annual Earnings Model
2006 2007 2008 %chg 2000 %chg  2010E_ Yechg  2011E__ %chg 20126 “chg
Net Sales $8725  $9.153  $0,167 0% $9.885 8% $10,161 3% $10457 3% $10,563 1%
Cost of Goods Sokd 4,108 4,320 4320 (0%) 4663 8% 4831 4% 4869 1% 4791  (2%)
Gross Income 4,617 4,824 4847 0% 5222 8% 5329 2% 5588 5% 5,771 3%
Operaling Expense 3,100 3,243 3,164 (2%) 3450 9% 3342 (I%) 344 3% 3530 3%
Operating Income 1,508 1,581 1683 6% 17712 5% 1,987  12% 2,143 8% 2,241 5%
Pretax Income 1,024 1,086 1,168  10% 1,250 7% 1,385 1% 1513 9% 1,585 5%
Inet Income 651 719 78 8% 86 9% 860 2% 938 9% 83 5%
EPS $2.60 $2.81 $288 6% $3.03 2% $2.00  (1%) $3.20 7% $3.30 3%
Dividends $2.42 §2.44 $2.46 1% 5248 1% $250 1% $252 1% $254 1%
Diluted Shares 251 256 60 2% 279 % 287 A% 293 2% 208 1%
|margin Analysis
IGmss Margin 529%  527%  529% 52.8% 52.5% 53.4% 54.6%
Operating Expense 356% 35.4% 34.5% 34.9% 329% 32.9% 33.4%
Operating Margin 173%  17.3%  184% 17.9% 19.6% 205% 21.2%
Pratax Margin MT%  11.7% 12.7% 12.6% 13.6% 14.5% 15.0%
Net Margin 7.5% 7.9% 85% B8.6% 8.5% 9.0% 9.3%
Balance Sheet Data Ratio Analysis
2006 2007 2008 2009 3Q10 2007 2008 2009 3Q10
Cash & Equivalents $336 $256 $180 §r25 $691 Debi/Tolal Cap 53% 57% 57% 56%
Recelvables 930 903 912 800 1,112 Current Ratio 0.9 10 13 1.1
Inventory 969 094 1,239 1,325 1,214 Days Sales Qutst. a7 36 32 7
Current Assels 3,585 2,775 3,550 3,531 3,706 EBIT/Interast 2.6x 2.5x 2.5x 2.6x
Fixed Assets 15245 16605 18203 18,733 20,776 Inventory Turn 83 94 100 96
Total Assets 25701 26,286 29,903 31,175 32,706 Return on Equity 8.6% 2.1% 9.3% 9.3%
Current Debt 324 1078 1,050 546 1,005 High P/E Ralic 18.8x 16.5x 13.9x 14.7x
Payables 712 789 912 835 827 Low P/E Ratio 15.4x 10.9x 10.3x 12.8x
Current Lisbilltles 2818 3,248 3480 2,658 3,474 Book Value $ 3277 § 3311 § 3388 $ 3435
Other Liabilities 5659 5,702 8.942 6,008 7.479 Price/Book 1.5x 1.2x 1.2x 1.3
L.T. Debt and Lease 8,835 8737 10859 12051 11636 Cash Flow/Share $ 681 § 671 § 710 $ 627
Common Equity 8,286 8,422 8,714 9459 10,0 Price/Cash Flow 7.1x 5.9x 5.8x 7.0

Please refor to Appandix - Important Disclogures and Analyst Certification.

Revised 1/10/2011

2955

8



Progress Energy

(% in Millions Except As Noted)
3Est¥Yr
2005 2006 2007 2008 2009 2010E 2011E 2012E Growth

Total Revenue $10,108 $8,725 $9,153 39,167 $9,885 $10,161 $10,457 $10,562 2.2%
Gross Margins 4,626 4,617 4,824 4,847 5,222 5,329 5,588 5771 3.4%
Operating Income 1,456 1,508 1,581 1,683 1,772 1,987 2,143 2,241 8.1%
Othar Income 3 126 73 124 167 137 143 143 (3.1%)}
Net Interast Expense 840 810 588 638 679 740 773 799 5.6%
Income Taxes 24 373 348 392 404 525 575 802 14.2%
Preferred Dividends 0 0 0 0 0 0 1] 0
Net Income 823 651 719 776 846 860 938 983 5.1%
Earnings Per Share $3.33 $2.60 $2.81 $2.98 $3.03 $3.00 $3.20 $3.30 29%
Reported EPS $2.82 $2.28 $1.97 $3.19 $2.75 $3.00 $3.20 $3.30
Diluted Shares 247 251 256 260 279 287 293 298 2.2%
Annualized Dividend Per Share $2.36 $2.42 $2.44 $2.46 $2.48 $2.50 $2.52 $2.54 0.8%
Paycut Ratio (%) 7 a3 87 82 82 83 79 77
Returns
Return on Invested Capital 5.4 47 5.2 4.0 4.0 38 39 40
Return on Common Equity 105 8.0 8.6 9.1 9.3 8.8 9.1 9.2
Internal Cash % of Total Capital 4.7 52 5.2 48 51 39 4.2 43
Coaverage Ratios
Interest Coverage Ex. Non-Cash 23 27 28 28 28 29 3.0 3.0
Preferred Dividend Coverage (X) 23 2.7 28 28 28 29 3.0 3.0
Internal Cash % Of Construction 64,3 51.8 53.6 527 61.6 49.9 55.5 58.8
Internal Cash % of Total Cap. Req. 47.2 438 36.0 52.7 50.5 324 36.7 40.7
% of Total Capital
Short-term Debt 09 0.0 1.1 5.1 0.6 0.6 06 0.6
Total Debt 57.7 52.2 533 57.1 56.9 56.4 56.1 56.0
Preferred Stock 0.5 0.5 0.5 0.5 04 0.4 0.4 04
Common Equity 41.6 47.2 457 425 427 43.2 43.5 436
% Growth in Invested Capital
Total Invested Capital $19,308 $17.548 $18.414 $20,5622 $22,155 $23,392 $24,230 $25,057 4.2%
Total Debt 11,134 9,159 9,815 11,709 12,597 13.191 13,591 14,041 3.7%
Total Preferred a3 93 92 93 93 93 93 93 0.0%
Total Common Equity 8.038 8,286 8,422 8.714 9,459 10,102 10,540 10,917 4.9%
Cash Flow
Cash Flow From Operations $1.474 $1.912 $1.252 $1.984 $2,271 $1.840 51,779 $1,886
Dividends 582 607 627 642 693 717 739 756
Internal Cash 892 1,305 625 1,339 1,578 923 1,040 1,128
Construction Excluding Acquisitions 1,412 1,770 1,800 1,850 1,850 1,850 1,850 1,850
Cther Investing Activities (Net) (690) {758) {2,105) (2,554) {758) 23 44 14
Redemptions 1,073 2,375 123 (248) 1410 406 1,000 950
Total Capital Requirements 1,895 3,387 {182) (952) 2,502 2,279 2.894 2,814
Total Financing 1.850 582 890 1,929 2,901 1,500 1,640 1.550
Other Data
KWH Sales Total (MM) 103,977 101,607 105,125 103,306 98,248 99,487 102,604 104,387 2.0%
KWH Sales Retail (MM) 83,278 82,861 83,853 82,350 80,445 81,330 82,631 84,135 1.5%

% YoY Retail Growth 20 {0.5) 1.2 {1.8) (2.3) 1.1 1.6 1.8
Nat Utility Plant in Service 16,322 15,245 16,605 18,283 19,733 21,393 22,956 24174 7.0%
Construction Work in Progress 813 1,289 1,765 2,745 1,790 1,890 2,290 3,090
Ratings History
Standard & Poor's BBB- BBB- BBB- BBB+ BBB+
Please refer to "Appendix - Important Disclosures™ and Analyst Certification.
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Appendix - Important Disclosures and Analyst Certification

Rating and Price Target Histery for: Progress Energy, Inc. (PGN) as of 01-10.2011
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Craated by BlueMatrix

1 Robert W. Baird & Co. maintains a trading market in the securities of PGN and DUK.

3 Robert W. Baird & Co. and/or its affiliates have received investment banking compensation from Progress Energy,

Inc. in the past 12 months.

Robert W. Baird & Co. andfor its affiliates expect to receive or intend to seek investment banking related

compensation from the company or companies mentioned in this report within the next three months.

Investment Ratings: Outperform (O) - Expected to outperform on a total return, risk-adjusted basis the broader
U.S. equity market over the next 12 months. Neutral (N) - Expected to perform in line with the broader U.S. equity
market over the next 12 months. Underperform {U) - Expected to underperform on a total return, risk-adjusted
basis the broader U.S. equity market over the next 12 months.

Risk Ratings: L - Lower Risk - Higher-quality companies for investors seeking capital appreciation or income with
an emphasis on safety. Company characteristics may include: stable earnings, conservative balance sheets, and an
established history of revenue and earnings. A - Average Risk - Growth situations for investors seeking capital
appreciation with an emphasis on safety. Company characteristics may include: moderate volatility, modest

balance-sheet leverage, and stable patterns of revenue and earnings. H - Higher Risk - Higher-growth situations
appropriate for investors seeking capital appreciation with the acceptance of risk. Company characteristics may
include: higher balance-sheet leverage, dynamic business environments, and higher levels of earnings and price
volatility. § - Speculative Risk - High-growth situations appropriate only for investors willing to accept a high
degree of volatility and risk. Company characteristics may include: unpredictable earnings, small capitalization,
aggressive growth strategies, rapidly changing market dynamics, high leverage, extreme price volatility and
unknown competitive challenges.

Valuation, Ratings and Risks. The recommendation and price target contained within this report are based on a
time horizon of 12 months but there is no guarantee the objective will be achieved within the specified time horizon.
Price targets are delermined by a subjective review of fundamental and/or quantitative factors of the issuer, its
industry, and the security type. A variety of methods may be used to determine the value of a security including, but
not limited to, discounted cash flow, earnings multiples, peer group comparisons, and sum of the parts. Overall
market risk, interest rate risk, and general economic risks impact all securities. Specific information regarding the
price target and recommendation is provided in the text of our most recent research report.

Distribution of Investment Ratings. As of December 31, 2010, Baird U.S. Equity Research covered 633
companies, with 49% rated Outperform/Buy, 50% rated Neutral/Hold and 1% rated Underperform/Sell. Within these
rating categories, 17% of Outperform/Buy-rated, and 11% of Neutral/Hold-rated companies have compensated
Baird for investment banking services in the past 12 months and/or Baird managed or co-managed a public offering
of securities for these companies in the past 12 months.

Analyst Compensation. Analyst compensation is based on: 1) The correlation between the analyst's

Robert W. Baird & Co. 1
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recommendations and stock price performance; 2) Ratings and direct feedback from our investing clients, our sales
force and from independent rating services; and 3) The analyst's productivity, including the quality of the analyst's
research and the analyst's contribution to the growth and development of our overall research effort. This
compensation criteria and actual compensalion is reviewed and approved on an annual basis by Baird's Research
Oversight Committee. Analyst compensation is derived from all revenue sources of the firm, including revenues
from investment banking. Baird does not compensate research analysts based on specific investment banking
transactions.A complete listing of all companies covered by Baird U.S. Equity Research and applicable research
disclosures can be accessed at
http:/iwww.rwbaird.com/research-insights/research/coverage/research-disclosure.aspx .

You can also call 1-800-792-2473 or write: Robert W. Baird & Co., Equity Research, 24th Floor, 777 E. Wisconsin
Avenue, Milwaukee, WI 53202.

Analyst Certification. The senior research analysi(s) certifies that the views expressed in this research report
and/or financial model accurately reflect such senior analyst's personal views about the subject securities or issuers
and that no part of his or her compensation was, is, or will be directly or indirectly related to the specific
recommendations or views contained in the research report.

Disclaimers

Baird prohibits analysts from owning stock in companies they cover.

This is not a complete analysis of every material fact regarding any company, industry or security. The opinions
expressed here reflect our judgment at this date and are subject to change. The information has been obtained from
sources we consider to be reliable, but we cannot guarantee the accuracy.

ADDITIONAL INFORMATION ON COMPANIES MENTIONED HEREIN 1S AVAILABLE UPON REQUEST

The Dow Jones Industrial Average, S&P 500, S&P 400 and Russell 2000 are unmanaged common stock indices
used to measure and report performance of various sectors of the stock market; direct investment in indices is not
availahle.

Baird is exempt from the requirement to hold an Australian financial services license. Baird is regulated by the
United States Securities and Exchange Commission, FINRA, and various other self-regulatory organizations and
those laws and regulations may differ from Australian laws. This report has been prepared in accordance with the
laws and regulations governing United States broker-dealers and not Australian laws.

Copyright 2011 Robert W. Baird & Co. Incorporated

Other Disclosures

UK disclosure requirements for the purpose of distributing this research into the UK and other countries for which
Robert W. Baird Limited holds an ISD passport.

This report is for distribution into the United Kingdom only to persons who fall within Articie 19 or Article 49(2) of the
Financial Services and Markets Act 2000 (financial promotion) order 2001 being persons who are investment
professionals and may not be distributed to private clients. Issued in the United Kingdom by Robert W, Baird
Limited, which has offices at Mint House 77 Mansell Street, London, E1 BAF, and is a company authorized and
regulated by the Financial Services Authorily. For the purposes of the Financial Services Authority requirements,
this investment research report is classified as objective.

Robert W. Baird Limited ("RWBL"} is exempt from the requirement to hold an Australian financial services license.
RWBL is regulated by the Financial Services Authority ("FSA"} under UK laws and those laws may differ from
Australian laws. This document has been prepared in accordance with FSA requirements and not Australian laws.

Ask it - " Click | bscrit
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Duke Energy- Progress Energy
Merger

More detail affirms our view of the merger
After getting more details on the transaction from the investor conference call, we
continue to believe that the Progress Energy acquisition makes strategic sense
for Duke. We believe that the deal should be accretive following the merger close
based on synergy expectations and reasonable regulatory outcomes.

Accretion reasonable with synergy targets

Management gave more detail on expected merger synergies during the
conference call. They expect non-fuel synergies to be 5%-7% of combined
nonfuel O&M of about $6B, or around $360M. This would be on top of $600M-
$800M of immediate customer savings over 2012-2016 due to fuel and dispatch
optimization of the combined fleet in the Carolinas. Assuming that Duke will have
to share 50% of nonfusl synergies, we estimate about $0.03-$0.04/sh of accretion
in 2012 and 2013. Management also expects 4%-8% annual EPS growth off of a
2011 base year.

Reiterate Underperform on DUK; PGN rating moved to 6
While the merger would address one of our key concerns on Duke Energy’s non-
regulated risk profile, there are still significant hurdles that need to be crossed this
year. Key issues that need to be resolved are the Ohio electric rate plan, the
guestion of Edwardsport cost increase reoovery,' and successful completion of the
merger. We reiterate our Underperform on Duke given these hurdles and its still-
premium valuation. We changed our rating on Progress to 6-No Rating from
Neutral. Due to Duke's offer, we believe that PGN will no longer be trading on
fundamentals.

D Estimates (Dec)
(US$) 200BA 2009A 2010E 2011E  20M12E
EPS 1.1 1.23 1.42 1.27 1.31
GAAP EPS 1.21 1.23 142 1.27 1.31
EPS Changa (YoY) 2.4% 1.7% 154%  -106% 31%
Consensus EPS (Bloomberg) 142 1.33 1.35
DPS 0.90 0.96 0.98 1.00 1.02

Valuation (Dec)

2008A 2009A 2010E 20ME  2012E

PE 14.5x 14.3x 12.4x 13.8x 13.4x
GAAP PlE 14.5¢ 14.3x 124x 13.8x 13.4x
Dividend Yield 5.1% 5.5% 56% 5.7% 58%
EV /EBITDA* 12.05 11.8x 10.5x 10.9x 10.5x
Free Cash Flow Yield* -46% -36% 5.4% 2.9% 0.4%

* For full definitions of i{Jwthux /> maasures. see page 6.

Unauthorized redistribantion of this report is prohibited. This repart is intended tor megan.wiszfipgnmailcom.
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[ stock Data
Price US$17.55
Price Objective US§17.00
Date Established 21-0ct-2010
Investment Opinion A3-7
Volatility Risk Low
52-Week Range US$15.47-18.60
Mrkt Val / Shares Cut {mn) US$23,061/1,314.0
BofAML Ticker f Exchange DUK / NYS
Bloomberg / Reuters DUKUS / DUKN
ROE {2010E} 8.4%
Total Dbt to Cap (Sep-2010A) 45,0%
Est. 5-Yr EPS/DPS Growth 40%/1.0%
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may have a conflict of interest that could affect the objectivity of this report. Investors should consider this report as only a single factor in making their
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iQprofile” Duke Energy

E iQmethod ™ - Bus Performance’

Duke Energy

* For tull definitiona of i(mathod ! measures, see page §.

(US$ Millions) 2008A 2009A 2010E 2011E 2012E
Relurn on Capital Employed 42% 40% 45% 41% 4,1%
Return on Equity 1.3% 74% 8.4% 74% 7.5%
Operating Margin 23.0% 24.6% 27.3% 2%6.0% 26.2%
Free Cash Flow {1.058) 833)  (1.242) (660) {98)
i@method - Quality of Earnings”
(US$ Millions) 2008A 2009A 2010E 2011E 2012E
Cash Realizalion Ratio 2. 2.2x 2.1x 24x 2.3x
Asset Replacement Ratio 2.7x 26x 3.0x 2.8 2.3
Tax Rate 33.5% 33.3% 31.9% 30.4% 29.9%
Net Debi-to-Equity Ratio 63.6% 70.7% 77.0% 84.0% 88.5%
Interest Cover 41x 4.1x 401 34x 3.2x
Income Statement Data (Dec)
(US$ Millions) 2008A 2009A 2010E 2011E 2012E
Sales 13,279 12,732 13,387 13,221 13,666
% Change 40% 4.1% 51% -12% 34%
Gross Profit 8,262 8,348 9,038 8,856 9,198
% Chanpe 0.7% 1.0% 8.3% -2.0% 39%
EBITDA 4 697 4,785 5,363 5170 5,385
% Change 0.2% 1.9% 12.1% -3.6% 4.2%
Net Interest & Other Income {r41) (765) {921) (1,017} {1,104)
Net Income {Adjusted) 1,537 1,584 1,864 1,689 1,740
% Change 2.2% 0% 17.7% 0.4% 10%
Free Cash Flow Data {Dec)
{US$ Millions) 2008A 2009A 2010E 2011E 2012E
Net Income from Cont Operations {GAAP) 1,537 1,584 1,864 1,689 1,740
Depreciation & Amortization 1,647 1,647 1,707 1,725 1,800
Change in Working Capital (533) 52 (323) (198} (158)
Deferred Taxation Charge 485 941 635 835 596
Other Adjusiments, Net 192 (761) 0 0 0
Capital Expendilure {4386)  (4206)  (5125) (4775  (4.075)
Free Cash Flow -1,058 -833 -1,242 -660 -98
% Change NM 21.3% -49.1% 46.8% 85.1%
Balance Sheet Data (Dec)
(USS$ Millions) 2008A 2009A 2010E 2011E 2012E
Cash & Equivalents 9B6 1,542 808 747 1,028
Trade Recsivables 1,653 1,741 1.741 1. 1,741
Other Current Assets 2,634 2,483 2,483 2,483 2,483
Property, Plant & Equipment 34,036 37,950 41,608 45,044 47,628
Other Non-Current Assets 13,768 13,324 13,324 13,324 13,324
Total Assels 53,077 57,040 §9,964 63,339 66,205
Short-Term Debt 1,189 802 902 802 902
Qther Gurrent Liabilities 3,156 3,186 3,186 3186 3,186
Long-Term Debt 13,250 16,113 17,510 19,396 21,001
Other Non-Current Liabiliies 14,331 14,953 15,505 16,592 17,348
Total Liabilities 31,926 35,154 37,103 40,076 42,527
Total Equity 21,151 21,886 22,861 23,263 23,687
Total Equity & Liabilities 53,077 57,040 59,964 63338 66,214

Company Description

Duke Energy Corporation operates as a diversified
energy company in the Americas based in
Charlotle, NC. The campany operates regulated
utilities in the Midwrest and the Carofinas. It also has
approximately 4,000 megawatts of electric
generation in Latin America. The electric franchise
supplies electric service to approximately 4 million
residential, commercial, and industrial customers
with approximately 150,300 miles of distribution
lines and a 20,900 mile transmission systam.

Investment Thesis

Duke benefits from constructive requlation in the
Carolinas and the Midwest, strong ratebase growth
opportunities, and a strong balance sheet.
However, DUK's generation rates in OH are above
market and a set to rise higher in 2010 and 2011,
leading to the potential for increased shopping and
lower rates in 2012. Roughly 30 percent of
company earnings are from the International and
Commercial segments, with riskier eamings. DUK
also trades at a significant premium to the group.

Stock Data
Average Daily Volume 5,695,359
Quarterly Earnings Estimates
2009 2010
01 0.28A 0.36A
0.26A 0.34A
Q3 0.40A 0.51A
o4 0.27A NA
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Strategic rationale remains solid

Following greater detail given by the companies post Menday's merger
announcement, we believe that the strategic rationale continues to be solid for
both companies - and in line with our initial take. In particular, the companies
provided more detail on synergies (which we outline below) and earnings growth
post merger. Without giving 2011 earnings guidance, the companies believe that
a long-term earnings growth rate of 4%-6% off of a 2011 eamings base is

achievable following the merger.

Merger should be accretive assuming modest synergies
As shown in Table 1, we expect that the merger should be moderately accretive
in 2012/2013. There are two key reasons for this. First is the assumption of no
external equity issued beyond 2010 by either company. The companies expect
that as a result of bonus depreciation, the ability to accelerate PGN's deferred

synfuel tax benefits and the benefits of the combined balance sheet should
eliminate the need for equity. This is a bigger benefit for PGN, which we had

expected to continue an upsized DRIP {($150M) in 2012 and 2013. The second

contributor to accretion is synergies. On the call, management expects that

overall synergies will be about 5%-7% of combined 2012 O&M of about $6B, or
$300-$420M/yr. We believe that it is reasonable to assume that sharing some of
these benefits will be a condition of merger approval. This is on top of the $600-

$800M of fuel and dispatch savings that will directly benefit customers in the

Carolinas over 2012-2016. If we assume that Duke will be able to retain half of
the nonfue! synergies, then the deal could be $0.04/sh accretive in 2012 and

$0.03/sh accretive in 2013.

Table 1: Accretion/dilution analysis of DUK/PGN merger

201ME 2012E 2013E

DUK standalone EPS - no equity 1.7 1.3 1.39
PGN standalone EPS - no equily 318 333 345
DUK net income 1,685 1,737 1,843
PGN net income 938 982 1,018
Total income pre-synergies 2,623 2,719 2,861
DUK shares 1.326 1326
PGN's DUK shares {2.6125x) i m
Total shares 2,087 2,097
Merged EPS pre synergies 1.30 1.36
Accretion/dilution pre synergies (0.01) {0.03)
Potential synergies (6% total O&M) 360 360
% sharing assumed 50% 50%
Retained synergies 180 180
erged EPS post synergies 1.35 1.42
ccretion post synergies 0.04 0.03
Retained synergies (pretax) to break even 45 90
Dividend $ 098 $ 100 1.02
Payout ratio % 4% 2%

Source; DUK, PGN, BalA Menilf Lynch Global Research
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Duke gains a more regulated profile

We see several positives for Duke with the Progress acquisition apart {rom the
earnings accretion. The first is adding regulated earnings and reducing the
business risk profile. About 25% of Duke's earnings come from unregulated
earnings at Commercial Power and the International segment. After buying PGN,
this would fall to about 15%. We could further argue that the combined company
could be less interested in continuing to operate the effectively deregulated
generation fleet in Ohio. The second benefit of the merger is clarifying
succession questions. Given changes in Duke’s management team — partially
sternming from issues in Indiana — there was no clear successor to Jim Rogers at
Duke. The PGN acquisition and announcement of Bill Johnson as CEQ resolves
this.

Progress benefits from balance sheet, higher dividend
While the merger appears to have a stronger rationale on face for Duke than
Progress, we do believe that there are benefits to Progress sharehoiders. The
adoption of Duke's dividend will mean a 3% dividend increase for PGN
shareholders as well as the potential for ~2% annual dividend growth going
forward. Without the merger, we believe that PGN would not be in a position to
increase the dividend until around 2013. Additionally, the combined entity will
have a stronger balance sheet, and the elimination of external equity needs
preserves earnings power for current shareholders. On the downside, Duke's
purchase adds some unregulated earnings to the mix.

Reiterate Underperform on DUK - work to be done in ‘11
We are reiterating our Underperform rating on Duke Energy. The merger does
address the primary concern that we have on the stock — its unregulated eamings
exposure. However, between now and merger close we believe there are still a
few issues that DUK will need to resolve. Risks to our price objective are a
strong turnaround in the power markets that serves to fix some of our concerns at
Commercial Power.

o Merger approval. First is obviously receiving timely merger approvals in the
Carolinas and from the federal government. While the merger approval
standard in NC is to hold customers harmless, we would still expect much
focus on how to share synergies. Additionally, press reports on Monday
suggested that Dominion had made offers to buy both Duke and Progress
late last week, raising the possibility that other parties get involved.

B Ohio. Duke still needs to reach a conclusion on its Ohio rate plan and
ultimately decide whether to retain the unregulated generation there. We
continue to remain concerned about potential downside in 2012 from the
adoption of new rates in OH and the threat of shopping.

o Indiana/Edwardsport. Finally, Duke will need to reach a resolution in
Indiana over how to recaver the significant cost increases at the Edwardsport
IGCC power plant. There had been a settiement in which DUK would earn a
lower ROE on the excess costs, but was withdrawn following ethics
questions in communications between Duke and Indiana regulators.

Separately, we changed our rating on PGN to 6-No Rating from Neutral based on
the merger announcement. Because of the deal, the stock will no longer trade on
fundamentals.
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Price objective basis & risk

Duke Energy (DUK)

Our price objective is $17. In our view, the regulated utility businesses deserve a
slight premium valuation to the sector, while the Commercial Power and
International merit a slight discount. We value the utilities at 14x 2012E EPS of
$0.99 (net of parent losses) which equates to $14 per share. For the non-
regulated operations, we use 10,5x 2012E EPS of $0.31, or $3 per share. The
sum-of-the-parts is then $17. Risks to our price objective are a strong turnaround
in the power markets that serves to fix some of our concerns at Commercial
Power. Both the shopping risk and post ESP roll-off risk are a function of the
current low-priced power market. Additionally, DUK is trying to move Ohio further
toward re-regulation and may try to address the 2012 price risk in that context.

Progress Energy (PGN)
We have removed the investment opinion on the company's stock. Investors
should no longer rely on our previous opinions or price objectives.

Link to Definitions

Energy
Click here for definitions of commonly used terms.

Analyst Certification

I, Steve Fleishman, hereby cerlify that the views expressed in this research report
accurately reflect my personal views about the subject securities and issuers. |
also certify that no part of my compensation was, is, or will be, directly or
Indirectly, related to the specific recommendations or view expressed in this
research report.

US - Electric Utilities/Competitive Power Coverage Cluster

Investment rating Company BofA Memill Lynch ticker Bloomberg symbol  Analyst

BUY
American Water Works AWK AWK US Steve Fleishman
CenterPoint Energy, Inc. CNP CNP US Steve Fleishman
GenOn Energy, Inc. GEN GENUS Ameet |. Thakkar
NextEra Energy NEE NEE US Steve Fleishman
Northeast Utilities NU NUUS Steve Fleishman
NSTAR NST NSTUS Steve Fleishman
NV Energy NVE NVE US Steve Fleishman
PGBE Corporation PCG PCG US Steva Fleishman
Public Service Enterprise Group Inc. PEG PEGUS Steva Fleishman
Westar Energy WR WRUS Steve Fleishman
Wisconsin Energy WEC WEC US Alex Kania
Yce! Energy XEL XELUS Steve Fleishman

NEUTRAL
Alliant Energy LNT LNTUS Steve Fleishman
American Elsclric Power AEP AEPUS Steve Fleishman
Calpine CPN CPNUS Ameet |. Thakkar
CMS Energy CMS CM5US Sleve Fleishman
Consolidated Edison ED EDUS Sleve Fleishman
Constallation Energy Group CEG CEGUS Ameet |. Thakkar
Dominion Resources M} DUS Steve Fleishman
Edison Intemafional EIX EIXUS Steve Fleishman
Entergy ETR ETRUS Steve Fleishman
NRG Energy NRG NRG US Ameet |. Thakkar
Pinnacle West PNW PNWUS Steve Fleishman
Portiand General Electric Company POR POR US Steve Fleishman
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US - Electric Utilities/Competitive Power Coverage Cluster

Investment rating Company BofA Merrill Lynch ticker Blcomberg symbol  Analyst
PPL Corporation PPL PPLUS Steve Fleishman
Progress Energy PGN PGN US Steve Fleishman
SCANA Corp. SCG SCGUS Steve Fleishman
Southern Company 0] . SOus Steve Fleishman
TECO Energy TE TEUS Sigve Flgishman
UIL Holdings uiL UILUS Sleve Fleishman

UNDERPERFORM
Ameren Corp AEE AEEUS Steve Fleishman
DPL Inc. DPL DPLUS Steve Fleishman
DTE Energy DTE DTEUS Steve Fleishman
Duke Energy DUK DUK US Steve Fleishman
Exalon EXC EXC US Steve Fleishman
FirstEnergy FE FEUS Steve Fleishman
Hawaiian Electric Industries HE HEUS Steve Fleishman

iOmethod™ Measures Definitions

Business Performance Numerator Denominator

Retumn On Capital Employed NOPAT = (EBIT + Interest Income) * (1 - Tax Rate} + Goodwill Tola! Assets - Current Liabilities + ST Debt + Accumulated Goodwill

Amortization Amoriization

Retum On Equity Nel Income Shareholders’ Equity

Operating Margin Operating Profit Sales

Earnings Growth Expected 5-Year CAGR From Latest Actual N/A

Free Cash Flow Cash Flow From Operations — Total Capex NiA

Quality of Earnings

Cash Realization Ratio Cash Flow From Cparations Net Income

Asset Replacement Ratio Capex Depraciation

Tax Rale Tax Charge Pre-Tax Income

Net Debt-To-Equity Ratio Net Dabt = Total Debl, Less Cash & Equivalents Total Equity

Interest Cover EBIT Interest Expense

Valuation Toolkit

Prica / Eamings Ratio Curment Share Price Diluted Eamings Per Share (Basis As Specified)

Price { Book Value Current Share Price Shareholders' Equity / Current Basic Shares

Dividend Yield Annualised Declared Cash Dividend Current Share Price

Free Cash Flow Yield Cash Flow From Operations ~ Total Capex Market Cap. = Current Share Price * Current Basic Shares

Enterprise Value / Sales EV = Current Share Price * Current Shares + Minority Equity + Net Debt + Sales

Other LT Liabifities
EV/EBITDA Enterprise Value Basic EBIT + Deprecialion + Amortization

{dmcthent ™% the sat of BotA Memill Lynch slandard messures that sarve o maintain global consistency under three broad headings: Business Parormance, Qualty of Earnings, and validations. The key foatures of idmethod are: A consistentyy
a¥vuciured. detailed. and P ogy. € ] tha effacth of iy process, and fo identfy some common pitfalls

i(Akssabase * is our reaktime global research daiabase that is sourced directly from our equdy analysts” eamings models and inckides forecasted as well as hisiorical data for income statemens, balance: sheets, and cash flow siatements for
companies covered bry BotA Manll Lynch.

I0profite™, i(dmothot™! are saniice marks of Manill Lynch & Co., Inci(Akwabase "is arogistored servica mark of Morrill Lynch & Co., Inc.
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Important Disclosures
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“Prior 1o May 31, 2008, tha invastment apinion tystam inchuded Buy, Neutal and Sell. As of May 31, 2008, tha investment opinion system Inchudas Buy, Neuval and Underperform. Dark Gray shading indicalas that & sacurlty la ractricted with tha
opinion suspended. Light grey shading indicates that a secusily s under review with the opinion withdrawn. The curment i opinion key I contained at the end of the report. Chart ks current as of December 31, 2010 or such lziar date as
indicated, BotA Marrif Lynch peice charts do not reflect analysts’ coverage of the stock af pror e *
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B:Buy, N:Neulal, S:Sell, U: Undemeriomn, PO : Price objective, NA : No longer valid, NR: Mo Rating
“Prior to May 21, 2008, the investmant opinion system inchded Buy, Neutral and Soll As of May 31, 2008, the invastment opinion cystem includes Buy, Neutsl and Underpartorm. Dark Grey shading Indicatss that a securty is restricied with the
opinion suspended, Light grey shading indicatas that & sacurity [s under review with the opinicn withdrawn, The curent lnvestmant opinion hey is contained ot the end of the report. Chart ls cusrent as of Decembar 31, 2010 or such later dote a3
Inchicated. BalA Merril Lynch price charts do not raflect analysts’ coverape of the stock at prior firma,”

Investment Rating Distribution: Ulilities Group (as of 01 Jan 2011)

Coverage Universe Count Percent Inv. Banking Relationships* Count Percent
Buy 74 39.57% Buy 30 46.15%
Neutrai 56 20.95% Neutral 33 63.46%
Sell 57 30.48% Sell 17 33.33%
Investment Rating Distribution: Global Group (as of 01 Jan 2011)

Coverage Universe Count Percent Inv. Banking Relationships® Count Percemt
Buy 2011 53.86% Buy 874 48.31%
Neutral 925 2.7% Neutral 434 52.30%
Sell 798 21.37% Sell 276 36.75%

* Companies in respect of which BofA Merrill Lynch or one of its affiliates has received compensation for investment banking services within the past 12 months. For purposes of this
distribution, a stock rated Underperform is included as a Sell.
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FUNDAMENTAL EQUITY OPINION KEY: Opinions include a Volatility Risk Ratin?i an Investment Rating and an Income Rating. VOLATILITY RISK
RATINGS, indicators of polential price fluctuation, are: A - Low, B - Medium and C - High. IWVESTMENT RATINGS reflect the analyst’s assessment of a
stock’s: {i) absolute total return potential and (ii) attractiveness for investment relative o other stocks within its Coverage Cluster (defined below). There
are three investment ratings: 1- Buy stocks are expected to have a total return of at least 10% and are the most attractive stocks in the coverage cluster;
2 - Neutral stocks are expected to remain flat or increase in value and are less attractive than Buy rated stocks and 3 - Underperform stocks are the least
attractive stocks in a coverage cluster. Analysts assign investment ratinFs considering, among other things, the 0-12 month total return expectation for a
stock and the firm’s guidelines for ratings dispersions (shown in the tabfe below). The current price objective for a stock should be referenced to better
understand the total retumn expectation at any given lime. The price objective reflects the analyst's view of the potential price appreciation (depreciation).

Investment rating Total retum expeclation (within 12-month period of date of initial rating) _ Ratings dispersion guidelines for coverage cluster’

Buy > 0% =70%
Neutral > 0% = 30%
Underperform N/A 2 0%

* Ralings dispersions may vary from tima to time where BofA Merrill Lynch Research beliaves it batier reflacts the investment prospects of stocks in a Coverage Cluster.

INCOME RATINGS, indicators of potential cash dividends, are: 7 - samefhigher (dividend considered to be secure}, 8 - sameflower (dividend not considered
to be secure) and 9 - pays no cash dividend. Cavera_qe Clusteris comprised of stocks covered by a single analyst or two or more analysts sharing a common
industry, sector, region of other classification(s). A stock's coverage cluster is included in the most recent BofA Merrill Lynch Comment referencing the stock.

Price charts for the securities referenced in this research report are available at hitp:/pricecharts. ml.com, or call 1-886-ML-CHART to have them mailed.
MLPF&S or one of its affiliates acts as a market maker for the equity securilies recommended in the report: Duke Energy, Progress.
The company is or was, within the last 12 months, an investment banking client of MLPF&S and/or one or more of its affiliates: Duke Energy, Progress.
. MLPF&S or an affiliate has received compensation from the company for non-investment banking services or products within the past 12 menths: Duke Energy,
rogress.
The company is or was, within the last 12 months, a non-securities business client of MLPF&S andfor one or more of its affiliates: Duke Energy, Progress.
MLPF&S or an affiliate has received compensation for invesiment banking services from this company within the past 12 months: Duke Energr, Progress.
MLPF&S or an affiliate expects to receive or intends to seek compensalion for invesiment banking services from this company or an affiliate of the company
within the next three months: Duke Energy, Progress.
MLPF&S or one of its affiliates is willing to self to, or buy from, clients the common equity of the company on a principal basis: Duke Energy, Progress.
E The company is or was, within the last 12 months, a securities business client {non-investment bankinp) of MLPF&S and/or one or more of its affiliates: Duke
nergy.
The analyst(s) responsible for covering the securities in this report receive compensation based upon, among other factors, the overall profitability of Bank of
America Corporation, including profits derived from investment banking revenues.
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Other Important Disclosures

MLPF&S or one of its affiiales has a significant financial interest in the fixed income instruments of the issuer. If this report was issued on or after the 1Gth day of
amonth, it reflects a significant financial interest on the last day of the previous month. Reports issued before the 10th day of a month reflect a significant financial
interest at the end of the second month preceding the date of the report: Duke Energy, Progress.

Officers of MLPF&S or one or more of its affiliates (other than research angalysts) may have a financial interest in securities of the issuer(s) or in related
investmenis.

BolA Merrill Lynch Global Research policies relating to conflicts of interest are described at hitp:/fwww.ml.com/media/43347.pdf.

"BofA Merrill Lynch” includes Merrill L‘\;‘nch. Pierce, Fenner & Smith Incorporated ("MLPF&S") and its affiliates. Investors should contact their BofA
Merrill Lynch representative or Merrifl Lynch Global Wealth Management financial advisor if they have questions concering this report.

Information relating to Non-US affiliates of BofA Merrill Lynch and Distribution of Affiliate Research Reparts:

MLPF&S distributes, or may in the future distribute, research reports of the following non-US affiliates in the US {short name: legal name): Merrill Lynch
{France): Merill Lynch Capital Markets (France) SAS; Mervill Lynch (Frankfurf): Merrill Lynch International Bank Lid., Frankfurt Branch; Menill Lynch (South Africa):
Menrill Lynch South Africa (Pty} Lid.; Merrill Lynch {Milan): Merrill Lynch Intemational Bank Limited; MLI {(UK): Merrill Lynch Iniemational; Merrill Lynch {Australia):
Mermill Lynch Equities {Australia) Limited; Merrill Lynch (Hong Kong): Merrill Lynch {Asia Pacific) Limited; Merrill Lynch (Singapore): Merrll Lynch (Singapore) Pte
Ltd.; Merrill Lynch (Canada): Menill Lynch Canada Inc; Mernll Lynch (Mexico): Merrill Lynch Mexico, SA de CV, Casa da Bolsa; Mexrill Lynch {Argentina); Merrill
Lynch Argentina SA; Merrill Lynch (Japan): Merrill Lynch Japan Securities Co., Ltd.; Merrill I.Pynch {Seoul): Merrill Lynch Internalional Incorporated F$TSeouI Branchy;
Merill Lynch (Taiwan): Merrill Lynch Securities (Taiwan) Ltd.; DSP Merrill Lynch (India}: DSP Merili Lynch Limited; PT Merrill Lynch {Indonesia): PT Merill Lynch
Indonesia; Merrill Lynch (Israel); Merill Lynch israel Limited; Merrill Lynch {Russia). Merrill Lynch CIS Limited, Moscow; Merrill Lynch (Turkey): Merrill Lynch Yatirim
Bankasi A.S.; Merrill Lynch (Dubai): Merrill Lynch International, Dubai Branch; MLPF&S (Zirich rep. office): MLPF&S Incorporated Zilrich representative office;
Meill Lynch (Spain): Merrill Lynch Capital Markets Espana, S.A.S.V.; Merrill Lynch {Brazil): Banco Merrill Lynch de Investimentos S.A.

This research report has been approved for publication and is distributed in the United Kingdom to professional clients and eligible counterparties (as each is
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JOINT DISPATCH AGREEMENT

THIS JOINT DISPATCH AGREEMENT ("Agreement”) is made and entered into as of
the  dayof ,20__, by and between Duke Energy Carolinas, LLC ("DEC"), and
Carolina Power and Light Company, doing business as Progress Energy Carolinas, Inc. ("PEC")
(collectively referred to herein as the "Parties” and individually as a "Party"}.

WHEREAS, DEC and PEC are the owners and operators of electric generation,
transmission and distribution facilities and are engaged in the business of generating,
transmitting, distributing, and selling electric energy to the retail customers in their franchised
service areas in North Carolina and South Carolina and also at wholesale to municipalities,
cooperatives, and other electric utilities; and

WHEREAS, Duke Energy Corporation, the parent company of DEC, and Progress
Energy, Inc., the parent company of PEC, have entered into an Agreement and Plan of Merger
dated January 8,2011 ("Merger"); and

WHEREAS, DEC and PEC intend to jointly dispatch their Power Supply Resources in
order to most economically serve the Native Load Customers of both DEC and PEC following
the consummation of the Merger; and

WHEREAS, the Parties desire 1o establish a framework under which the foregoing joint
dispatch of the DEC and PEC Power Supply Resources, and the resulting cost savings will be
equitably shared between the Parties;

NOW, THEREFORE, in consideration of the premises and the mutual covenants and
agreements herein set forth, the Parties mutually agree as follows:
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ARTICLEI
DEFINITIONS

Capitalized terms shall have the meanings set forth below in the Article 1. If a capitalized term
is not defined below, it shall have the meaning provided elsewhere in this Agreement or as
commonly used in the electric utility industry.

"Balancing Authority" means the responsible entity that integrates resource plans ahead of
time, maintains load-interchange-generation balance within a Balancing Authority Area, and
supports interconnection frequency in real time.

"Balancing Authority Area" or "BAA" means the collection of generation, transmission, and
loads within the metered boundaries of the Balancing Authority within which the Balancing
Authority maintains the load-resource balance.

"Existing Non-Native Load Sales" means Non-Native Load Sales made pursuant to obligations
entered into prior to the effective date of this Agreement.

"Industry Standards" means all applicable national and regional electric reliability council
principles, guides, criteria, and standards and industry standard practices.

"Joint Dispatch" means the dispatch of the Power Supply Resources owned by DEC and PEC
respectively on a least cost basis as described in Section 3.1.

"Must Run Resources" means generation units or power purchases that are dispatched out of
merit order either due to contractual arrangements or to satisfy operational, reliability or
regulatory requirements.

"Native Load" means the load of a Party's Retail Native Load Customers and the retail load of
its wholesale customers served by the Party, directly or indirectly, at Native Load Priority.

"Native Load Customers" means a Party's Retail Native Load Customers plus its wholesale
customers that have Native Load served by the Party, for which the Party has an obligation
pursuant to wholesale contracts, for the length of such contracts, to engage in planning and to sell
and deliver electric capacity and energy in a manner comparable to the Party's service to its
Retail Native Load Customers.

"Native Load Priority” means a priority of service equivalent to that provided by the Party to
its Retail Native Load Customers.

"NCUC" means the North Carolina Utilities Commission.

"New Non-Native Load Sales" means Non-Native Load Sales entered into after the effective
date of this Agreement.

"Non-Native Load Sales” means a Party's sales of energy at wholesale, not including
transactions between the Parties pursuant to this Agreement or service to Native Load.
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"Power Purchases" means purchases of energy at wholesale from sellers other than the other
Party.

"Power Supply Resources” means the generating facilities owned by a Party and its Existing
Power Purchases and Long Term Power Purchases as further provided herein to be used under
this Agreement.

"PSCSC" means the Public Service Commission of South Carolina.

"Retail Native Load Customers" means the retail electric customers for which either DEC or
PEC has an obligation under North Carolina and South Carolina law to engage in long-term
planning and to supply all generation, transmission, distribution, delivery and sales, and other
related services, including installing or contracting for capacity, if needed to provide adequate
and reliable service.

"VACAR" means the Virginia-Carolinas sub region within the North American Electric
Reliability Corporation's (INERC) SERC Reliability Corporation (SERC).

"VACAR Reserve Sharing Group Arrangement" means the collection of agreements and
procedures developed concurrently by the Principals and Operating Representatives of multiple
two-party Interchange Agreements as described in the Operating Manual for the VACAR
Reserve Sharing Group Arrangement, Revision No. 2, dated January 11, 2011 by and among
Dominion, Duke Energy Carolinas, LLC, Progress Energy Carolinas, Inc., South Carolina
Electric & Gas Company and South Carolina Public Service Authority, as amended.

ARTICLE 11
TERM OF AGREEMENT

2.1 Term.

Subject to approval and any conditions imposed by state and federal regulatory
authorities, this Agreement shall take effect upon consummation of the Merger and shall
continue in full force and effect for a period of five (5) years from the effective date, continuing
thereafter until terminated by mutual agreement of the Parties or by either Party upon five (5)
years' written notice to the other Party. If the Parties terminate the Merger prior to its
consummation, this Agreement shall have no force or effect.

ARTICLEII1
SCOPE OF THE AGREEMENT

3.1 Purpose.

The primary purpose of this Agreement is to provide the contractual basis for the Joint
Dispatch of the Power Supply Resources of both DEC and PEC for the purpose of reducing the
cost of serving their Native Load Customers to the extent consistent with the provision of
reliable electric service, Industry Standards, and applicable laws and regulations ("Joint
Dispatch"). This Agreement also shall provide the contractual basis for the sharing of the cost
savings resulting from such Joint Dispatch.
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32 Limits on Scope and Effect of the Agreement
(@)  Nothing in this Agreement is intended to or shall it be construed as:
() Providing for or requiring a single integrated electric system;

(i)  Providing for or requiring a single BAA, control area or
transmission system;

(iii)  Providing for or requiring joint planning or joint development of
generation or transmission;

(iv) Providing for or requiring a Party to construct generation or
transmission facilities for the benefit of the other Party,

(v)  Transferring any rights to generation or transmission facilities from
one Party to the other; or

(vi) Providing for or requiring any equalization of the Parties'
production costs or rates.

(b)  To the extent that the Parties desire to engage in any of the activities or
take any of the actions described in Section 3.2 (a), the Parties will amend this Agreement or
enter into a separate agreement, subject to approval by the applicable state and federal regulatory
authorities.

{c) In addition to the foregoing, DEC and PEC have agreed, in previous
proceedings before the NCUC (NCUC Docket E-7, Sub 795 and NCUC Docket E-2, Sub 884,
respectively), to insert into any affiliate agreements such as this Agreement the following
provisions:

6)) The participation by both DEC and PEC in this Agreement is
voluntary, neither DEC nor PEC is obligated to participate in this Agreement or to make any
purchases or sales pursuant thereto and the participation of both DEC and PEC in this Agreement
is subject to termination, after notice is provided pursuant to Section 2.1 of this Agreement;

(i)  Neither DEC nor PEC may make or incur a charge under this
Agreement except in accordance with North Carolina law and the rules, regulations and orders of
the NCUC promulgated thereunder;

(iii)  Neither DEC nor PEC may seek to reflect in its North Carolina
retail rates (i) any costs incurred under this Agreement exceeding the amount allowed by the
NCUC or (ii) any revenue level earned under the Agreement other than the amount imputed by
the NCUC,; and

(iv)  Neither DEC nor PEC will assert in any forum that the NCUC's
authority to assign, allocate, make pro forma adjustments to or disallow revenues or costs for
retail ratemaking and regulatory accounting and reporting purposes is preempted and DEC and
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PEC will bear the full risk of any preemptive effects of federal law with respect to this
Agreement.

ARTICLE IV
THE JOINT DISPATCHER

4.1 Joint Dispatch Function.

DEC shall act as the Joint Dispatcher, on behalf of DEC and PEC, and shall have the
following responsibilities:

(@)  Directing the dispatch of both DEC's and PEC's Power Supply Resources;

(b)  Making Power Purchases for durations of less than one year ("New Short-
Term Power Purchases") to serve the Parties' Native Loads and making Non-Native Load Sales
for durations of less than one year from the Parties' Power Supply Resources to the benefit of
each Party's Native Load Customers;

(c) Developing and providing bills and billing-related information to
effectuate the terms of this Agreement;

(d)  Such other activities and duties as may be assigned from time to time by
the mutual agreement of the Parties, subject to applicable state and federal regulatory approvals;
and

(e) Incurring the costs necessary to perform its responsibilities under this
Agreement, subject to applicable state and federal regulatory approvals.

ARTICLE V
JOINT DISPATCH OF POWER SUPPLY RESOURCES

5.1 Joint Dispatch.

As soon as practicable after the effective date of the Merger, the Joint Dispatcher shall
direct the dispatch of the Parties' Power Supply Resources in a manner that: (a) ensures the
reliable fulfillment of each Party's service obligations to its Native Load Customers; (b)
minimizes the total costs incurred to fulfill each Party's service obligations to its Native Load
Customers; and (¢) economically satisfies any obligations of each of the Parties with respect to
Non-Native Load Sales. To these ends, the Joint Dispatcher shall direct the dispatch of the
Power Supply Resources of both Parties consistent with Industry Standards for the safe and
reliable operation of both of the Parties' electric systems, the safe and reliable operation of both
of the Parties' generating resources, and all applicable laws and regulations, including but not
limited to the applicable rules, regulations, orders, and conditions of the NCUC, the PSCSC, the
Federal Energy Regulatory Commission ("FERC"), the North American Electric Reliability
Corporation ("NERC"), and the SERC Reliability Corporation ("SERC").
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5.2 Compliance with Contractual and Regulatory Obligations.

Nothing in this Agreement is intended to diminish or alter the jurisdiction or authority of
the NCUC or the PSCSC over the Parties, including, among other things, the jurisdiction and
authority to establish the retail rates on a bundled basis for each of the Parties, to impose
regulatory accounting and reporting requirements, to impose service quality standards, to require
each of the Parties to engage separately in least cost integrated resource planning, or to issue
certificates of public convenience and necessity for new generating resources. In addition,
nothing in this Agreement is intended to alter the Parties' contractual or regulatory obligations or
to provide for Joint Dispatch in a fashion that is inconsistent with those obligations, including,
without limitation, the following:

(a) DEC's obligation to plan for and provide least cost electric service to its
Retail Native Load Customers and PEC's obligation to plan for and provide least cost electric
service to its Retail Native Load Customers;

(b)  DEC's obligation to serve its Native Load Customers with the lowest cost
power it can reasonably generate or purchase from other sources, before making power available
for Non-Native Load Sales;

(c) PEC's obligation to serve its Native Load Customers with the lowest cost
power it can reasonably generate or purchase from other sources, before making power available
for Non-Native Load Sales;

(d)  All of DEC's and PEC's respective obligations under wholesale purchase
contracts, including contracts for the purchase of energy and capacity on a non-dispatchable
basis;

()  All of DEC's and PEC's respective obligations under wholesale sales
contracts, including obligations under full and partial requirements sales contracts;

® All of DEC's and PEC's respective obligations under reliability exchange
agreements existing prior to the effective date of this Agreement;

(g) DEC's and PEC's respective transmission rights and obligations, including
rights and obligations under any transmission service agreements or transmission tariffs and their
respective obligations to provide transmission services and to act as the BA for their respective
BAAs;

(h) DEC's and PEC's respective individual obligations under the VACAR
Reserve Sharing Group Arrangement; and

(i) DEC's and PEC's respective obligations with respect to Must Run
Resources to ensure that they are not dispatched in a manner inconsistent with the contractual,
operational, reliability or regulatory requirements applicable to such Must Run Resources.
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ARTICLE VI
POWER SUPPLY RESOURCES AND NON-NATIVE LOAD SALES

6.1 Generating Resources.

As of the effective date of this Agreement, all generating resources including those that
begin commercial operation after the effective date of this Agreement shall be a Power Supply
Resource of the Party that owns it and that Party shall be responsible for the capacity costs and
energy costs of such Power Supply Resources. If the Parties are subsequently allowed to
develop future generating resources jointly or to enter into a reserve sharing agreement with
respect to future generating resources, the Parties, at the time that they enter into such an
arrangement, and subject to the receipt of all relevant state and federal regulatory approvals, shall
agree, upon the allocation of the generation that is the subject of that arrangement for purposes of
determining the Parties’ Power Supply Resources and responsibility for capacity costs and
energy costs.

6.2 Existing Power Purchases and New-Long Term Power Purchases.

The capacity costs (if any) and energy costs associated with Power Purchases contracted
for by a Party prior to the effective date of this Agreement ("Existing Power Purchases") and
with Power Purchases contracted for by a party after the effective date of this Agreement that are
for a year or longer ("New Long-Term Power Purchases”) shall be the responsibility of that
Party. Existing Power Purchases and New Long-Term Power Purchases shall be Power Supply
Resources of the contracting Party.

6.3 New Short-Term Power Purchases.

(a) Power Purchases contracted for by either Party after the effective date of
the Agreement for duration of less than a year ("New Short-Term Power Purchases") shall be
treated as follows:

‘ (i) If a New Short-Term Power Purchase is determined after-the-fact

to have been economic to both Parties or to neither Party, each Party shall be allocated a
percentage of the MWh, capacity costs (if any) and the energy costs associated with such
purchase equal to the Party's Native Load for the hours in which purchases are made divided by
the sum of both Parties' Native Loads for such hours.

(i)  If a New Short-Term Power Purchase is subsequently determined
to be economic to only one Party, the MWh, capacity costs (if any), and the energy costs
associated with such purchase shall be allocated to the Party for which the New Short-Term
Power Purchase is economic.

()  The MWh of a New Short-Term Power Purchase that has been allocated to
a Party pursuant to Section 6.3(a)(i) or (ii) shall be a Power Supply Resource of that Party. To
the extent that a Party incurs energy costs for a New Short-Term Power Purchase that differs
from the allocations set forth in Section 6.3(a) (i) or (ii), a transfer payment will be made to
reconcile the difference.
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6.4 Existing Non-Native Load Sales.

Existing Non-Native Load Sales shall be the responsibility of the Party that has
contracted for each such sale and are subject to the energy and cost allocation provisions of
Section 7.3 and 7.5(b).

6.5 New Non-Native Load Sales.

Subject to Sections 7.2 and 7.5(a) each Party shall be responsible for the cost of
the energy from its Power Supply Resources that serve New Non-Native Load Sales, as
determined by the Joint Dispatcher on an after-the-fact basis using production cost modeling.

ARTICLE V11
CALCULATION OF JOINT DISPATCH SAVINGS

7.1 Qverview.

(a) For each hour, the energy produced as a result of the Joint Dispatch shall be
allocated to the Parties' Native Load obligations, Existing Non-Native Load Sales, and New
Non-Native Load Sales. The determination of how much energy is allocated to each Party shall
be conducted on an after-the-fact basis as described below. Such energy allocation is solely for
the purpose of calculating savings from the Joint Dispatch and the Parties payment obligations
under this Article VIL

(b)  The least cost energy from each Party's Power Supply Resources shall be applied
first to serve its own Native Load obligations. If it is determined after-the-fact that a Party's
Power Supply Resources provided energy to serve the other Party's Native Load service
obligations or Non-Native Load Sales obligations, then only such provision of energy shall be
considered to be a wholesale power transaction between the Parties.

(c) The transfer payments under this Agreement are intended to produce an energy
cost for serving each Party's Native Load Customers that is the same as if such Native Load were
served by that Party's Power Supply Resources, adjusted by the allocation of costs and savings of
the Joint Dispatch as reflected in the payments set forth in Section 7.5.

7.2 Allocation of Energy to New Non-Native Load Sales.

For each hour, New Non-Native Load Sales shall be deemed to have been satisfied by the
highest cost energy from the Parties' Power Supply Resources produced in that hour {other than
Must Run Resources).

7.3 Allocation of Energy to Existing Non-Native Load Sales.

To the extent that a Party has, in an hour, an Existing Non-Native Load Sales pursuant to
Section 6.4, such Existing Non-Native Load Sales shall be deemed to have been satisfied by the
next highest cost energy (other than from Must Run Resources) available after the allocation of
energy to New Non-Native Load Sales pursuant to Section 7.2. Each Party shall be responsible
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initially for the energy cost of its Power Supply Resources deemed to have served the Parties’
Existing Non-Native Load Sales ("Incurred Existing Non-Native Load Sales Costs").

7.4 Allocation of Energy to Native Load.

After the allocation of energy costs to Non-Native Load Sales has been performed
pursuant to Sections 7.2 and 7.3, the remaining least cost energy produced in an hour by the
Parties' Power Supply Resources shall be deemed to have served the Parties' Native Loads. Each
Party's Native Load also shall be allocated the costs of energy produced from its own Must Run
Resources. Each Party shall be responsible initially for the energy costs of its Power Supply
Resources deemed to have served the Parties Native Loads ("Incurred Native Load Costs").

7.5  Payments for Purchases and Sales of Energy Between the Parties.

For each hour, a payment shall be calculated for the purchase and sale of energy between
the Parties as a result of the Joint Dispatch of the Parties’ Power Supply Resources. This
payment shall be calculated as follows:

(a) Payments for energy sales to meet New Non-Native Load Sales

() After the fact for each hour, the Joint Dispatcher shall use
production cost models to determine, the energy costs allocated to the New Non-Native Load
Sales pursuant to Section 6.5 and 7.2. Such energy costs shall be compared to the revenues
generated from such sales. This difference, whether positive or negative, will be considered the
"Non-Native Load Sales Margin." Each Party shall be entitled to an amount equal to: (1) the
energy cost from its Power Supply Resources allocated to the New Non-Native Load Sales; (2)
plus a percentage of the Non-Native Load Sales Margin equal to the MWh produced by the
Party's Power Supply Resources during the hour divided by the total MWh produced by both
Parties Power Supply Resources during the hour.

(ii)  To the extent that the Parties incur energy costs for and revenues
from New Non-Native Load Sales that produces a different result than the calculation set forth in
Section 7.5 (a)(i), a_transfer payment will be made between the Parties to reconcile that
difference.

(b)  Payments for energy sales to meet Existing Non-Native Load Sales.

) After the fact, for each hour, the Joint Dispatcher shall use
production cost models to determine the cost that a Party would have incurred to satisfy its
Existing Non-Native Load Sales without the benefit of Joint Dispatch ("Stand Alone Existing
Non-Native Load Sales Cost"). The positive difference between the cost of all Power Supply
Resources deemed to have satisfied Existing Non-Native Load Sales determined pursuant to
Section 7.3 and the sum of the Parties’ Stand Alone Existing Non-Native Load Sales Costs shall
be the "Existing Non-Native Load Sales Joint Dispatch Savings."

(i}  The Joint Dispatcher shall allocate to each Party a pro rata share of
the Existing Non-Native Load Sales Joint Dispatch Savings based on each Party's relative
amount of MWh produced by their respective Power Supply Resources in the hour.

2982



(iii) The Joint Dispatcher shall then subtract each Party's allocated
share of Existing Non-Native Load Sales Joint Dispatch Savings for the hour from its Stand
Alone Existing Non-Native Load Sales Costs for that hour. The resulting cost figure for each
Party shall be that Party's "Joint Dispatch Existing Non-Native Load Sales Costs" for the hour.

(iv)  The Party whose Joint Dispatch Existing Non-Native Load Sales
Costs for an hour are more than its Incurred Non-Native Load Sales Costs for that hour shall owe
the other Party a payment for that hour equal to the difference between its Joint Dispatch
Existing Non-Native Load Sales Costs and its Incurred Existing Non-Native Load Sales Costs.

(c) Payments for energy sales related to Native Load.

(i) After the fact, for each hour, the Joint Dispatcher shall use
production cost models to determine the cost each Party would have incurred to serve its Native
Load without the benefit of Joint Dispatch ("Stand Alone Native Load Costs"). The positive
difference between the cost of all Power Supply Resources deemed to have served the Parties'
Native Load pursuant to Section 7.4 and the sum of the Parties Stand Alone Native Load Costs
shall be the "Native Load Joint Dispatch Savings."

(i)  The Joint Dispatcher shall allocate to each Party a pro rata share of
the Native Load Joint Dispatch Savings based on each Party's relative amount of MWh produced
by their respective Power Supply Resources in the hour.

(i) The Joint Dispatcher shall then subtract each Party's allocated
share of Native Load Joint Dispatch Savings for the hour from its Stand Alone Native Load
Costs for that hour. The resulting cost figure for each Party shall be that Party's "Joint Dispatch
Native Load Costs" for the hour.

(iv)  The Party whose Joint Dispatch Native Load Costs for an hour are
more than its Incurred Native Load Costs for that hour shall owe the other Party a payment for
that hour equal to the difference between its Joint Dispatch Native Load Costs and its Incurred
Native Load Costs.

The Joint Dispatcher shall sum each Party's payment obligations reduced by its payment
entitlements under Sections 7.5(2), (b) and (c) above for that hour. The Party with a positive
total shall owe that amount to the other Party as payment for energy sold to it during that hour.

ARTICLE VIII
CAPACITY SALES

8.1 Capacity Sales.

If a Party requires additional capacity in an hour in order to meet its obligations reliably,
and the other Party has the ability to supply all or some capacity (with or without accompanying
energy), without impacting reliability or service quality to the selling Party's Native Load
Customers, then the Joint Dispatcher may enter into a capacity sale on behalf of the selling Party

10
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pursuant to the selling Party's then-effective FERC-filed cost-based rate tariff and such sale shall
be priced in accordance therewith. However, nothing in this Agreement shall be construed as
creating a right in either Party to the capacity of the other Party.

ARTICLE IX
BILLING PROCEDURES

9.1 Records.

The Joint Dispatcher shall maintain such records as may be necessary to determine the
assignment of costs savings of Joint Dispatch and the payments required pursuant to this
Agreement. Such records shall be made available to the Parties as reasonably required, including
as needed for state and federal regulatory purposes.

9.2 Monthly Statements.

As promptly as practicable after the end of each calendar month, the Joint Dispatcher
shall prepare a statement setting forth the monthly summary of costs for which each Party is
responsible and revenues from Short-Term Non-Native Load Sales to be allocated to each Party
in sufficient detail as may be needed for settlements under the provisions of this Agreement. As
required, the Joint Dispatcher may provide such statements on an estimated basis and then adjust
those statements for actual results.

9.3 Monthly Bills.

As promptly as practicable afier the end of each calendar month, the Joint Dispatcher
shall prepare a monthly bill for each Party based on the sum of that Party's payment obligations
reduced by its payment entitlements calculated pursuant to Section 7.5. The Joint Dispatcher
shall net each Party's hourly payment obligations against its hourly payment entitlements, and
render a bill for the differences. The bill for each December shall also state an annual payment
amount that nets out each Party's obligations and entitlements for the calendar year.

9.4 Billings and Payments.

The Joint Dispatcher shall handle all billing between the Parties and with other entities
with which the Joint Dispatcher engages in activities pursuant to this Agreement. Payment
between the Parties shall be by making remittance of the net amount billed or by making
appropriate accounting entries on the books of the Parties. Payment of the bills for a calendar
year shall be made no later than 30 days afier the receipt of the bill for December of that calendar
year.

9.5 Taxes.

Should any federal, state, or local tax, surcharge or similar assessment, in addition to
those that may now exist, be levied upon the energy dispatched pursuant to the terms of this
Agreement or for the Joint Dispatcher's services provided in connection with this Agreement, or
upon either of the Parties measured by energy or service, or the revenue therefrom, any such
additional amounts shall be included in the net billing as described in Section 9.4.

11
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ARTICLE X
FORCE MAJEURE

10.1 Events Excusing Performance.

Neither Party shall be liable to the other Party for or on account of any loss, damage,
injury, or expense resulting from or arising out of a delay or failure to perform, either in whole or
in part, any of the agreements or obligations made by or imposed upon the Parties by this
Agreement, by reason of or through strike, work stoppage of labor, failure of contractors or
suppliers of materials (including fuel), failure of equipment, environmental restrictions, riot, fire,
flood, ice, wind, invasion, civil war, commotion, insurrection, military or usurped power, order
of any court granted in any bona fide adverse legal proceedings or action, or of any civil or
military authority either de facto or de jure, explosion, Act of God or the public enemies, or any
other cause reasonably beyond its control and not attributable to its neglect. A Party
experiencing such a delay or failure to perform shall use due diligence to remove the cause or
causes thereof: however, no Party shall be required to add to, modify or upgrade any facilities, or
{o settle a strike or labor dispute except when, according to its own best judgment, such action is
advisable.

ARTICLE XI
INDUSTRY STANDARDS

11.1 Adherence to Reliability Criteria.

The Parties agree to conform to Industry Standards as they affect the implementation or
the Parties' performance of this Agreement.

ARTICLE XII
GENERAL

12.1 No Third Party Beneficiaries.

This Agreement does not create rights of any character whatsoever in favor of any
person, corporation, association, entity or power supplier, other than the Parties, and the
obligations herein assumed by the Parties are solely for the use and benefit of said Parties.
Nothing in this Agreement shall be construed as permitting or vesting, or attempting to permit or
vest, in any person, corporation, association, entity or power supplier, other than the Parties, any
rights hereunder or in any of the resources or facilities owned or controlled by the Parties or the
use thereof.

12.2 Waivers.

Any waiver at any time by a Party of its rights with respect to a default under this
Agreement, or with respect to any other matter arising in connection with this Agreement, shall
not be deemed a waiver with respect to any subsequent default or matter. Any delay, short of the
statutory period of limitation, in asserting or enforcing any right under this Agreement, shall not
be deemed a waiver of such right.

12
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12.3 Successors and Assigns,

This Agreement shall inure to the benefit of and be binding only upon the Parties and
their respective successors and assigns, and shall not be assignable by any Party without the
written consent of the other Party except to a successor in the operation of its properties by
reason of a merger, consolidation, sale or foreclosure whereby substantially all such properties
are acquired by or merged with those of such a successor, subject to all relevant state and federal
regulatory approvals.

12.4 Liability and Indemnification.

Subject to any applicable state or federal law which may specifically restrict limitations
on liability, each Party shall release, indemnify, and hold harmless the other Party, its directors,
officers and employees from and against any and all liability for loss, damage or expense alleged
to arise from, or incidental to, injury to persons and/or damage to property in connection with its
facilities or the production or transmission of electric energy by or through such facilities, or
related to performance or non-performance of this Agreement, including any negligence arising
hereunder. In no event shall any Party be liable to another Party for any indirect, special,
incidental or consequential damages with respect to any claim arising out of this Agreement.

12.5 Section Headings.

The descriptive headings of the Articles and Sections of this Agreement are used for
convenience only and shall not modify or restrict any of the terms and provisions thereof.

12.6 Notice.

Any notice or demand for performance required or permitted under any of the provisions
of this Agreement shall be deemed to have been given on the date of such notice, in writing, is
deposited in the U.S. mail, postage prepaid, certified or registered mail, addressed to:

Catherine S. Stempien David B. Fountain

Vice President — Legal Vice President — Legal

Duke Energy Corporation Progress Energy Service Company, LLC
550 South Tryon Street 410 S. Wilmington Street

Charlotte, NC 28202 Raleigh, NC 27601

or in such other form or to such other address as the Parties may stipulate.

13
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ARTICLE XI1II
REGULATORY APPROVAL

13.1 Regulatory Authorization.

This effectiveness of this Agreement is subject to and conditioned upon:

(a) Acceptance for filing without material condition or modification by the FERC;
and

(b)  The Parties obtaining all necessary approvals from state regulatory authorities to
consummate the Merger and enter into the Agreement, in all cases without material condition or
modification.

13.2 Changes.

It is contemplated by the Parties that it may be appropriate from time to time to change,
amend, modify or supplement this Agreement to reflect changes in operating practices or costs of
operations or for other reasons. Any such changes to this Agreement shall be in writing executed
by the Parties, subject to all necessary state and federal regulatory authorizations.

ARTICLE X1V
COMPLIANCE WITH
NCUC REGULATORY ORDERS

14.1 DEC and PEC Regulatory Conditions.

In compliance with NCUC regulatory conditions, the Parties agree as follows:

(a) To the extent Joint Dispatch under this Agreement transfers control of, or
operational responsibility for, DEC's generation assets used for the generation of electric power
for DEC's North Carolina retail customers, then:

(i) DEC will not commit to or carry out the transfer except in accordance
with all applicable law, and the rules, regulations, and orders of the NCUC promulgated
thereunder; and

(i) DEC will not include in its North Carolina cost of service or rates the
value of the transfer, whether or not subject to federal law, except as allowed by the
NCUC in accordance with North Carolina law.

(b) To the extent Joint Dispatch under this Agreement transfers control of, or
operational responsibility for, PEC's generation assets used for the generation of electric power
for PEC's North Carolina retail customers, then:

14
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(1) PEC will not commit to or carry out the transfer except in accordance with
all applicable law, and the rules, regulations, and orders of the NCUC promulgated
thereunder; and

(ii)  PEC will not include in its North Carolina cost of service or rates the value
of the transfer, whether or not subject to federal law, except as allowed by the NCUC in
accordance with North Carolina law.

IN WITNESS WHEREQF, the Parties have caused this Agreement to be executed and
attested by their duly authorized officers on the day and year first above written.

DUKE ENERGY CAROLINAS, LLC

By:
Name: Brett C. Carter
Title: President

PROGRESS ENERGY CAROLINAS, INC.

By:
Name: Lloyd M. Yates
Title: President and Chief Executive Officer

15
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L. Executive Summary
A. Overview of Tasks

Compass Lexecon was asked by Duke Energy Carolinas ("DEC”) and Progress Energy
Carolinas (“PEC™) {and collectively, “Companies™) to calculate an estimate of the potential cost
savings that would be expected to be derived from a combined dispatch of their Carolina electric
generating assets located in the two companies’ individual balancing authority areas (“BAA”)
over a 5-year horizon from 2012 to 2016. To accomplish this task, Compass Lexecon used a
security-constrained dispatch production cost model to run optimized least-cost production for
the individual BAAs on a stand-alone basis and then ran the same model assuming a combined
“joint dispatch” across the BAAs holding constant assumptions about load, fuel prices, existing
contracts, etc. A net reduction in the total production costs required to serve system loads
represents the estimated savings attributable to the joint dispatch.

B. Efficiency Benefits of Joint Dispatch

The estimated potential cost savings of jointly dispatching the DEC and PEC Carolina-
based generation fleets are driven largely by optimizing dispatch so as to minimize fuel costs.
This optimization results in lower costs of fuel because the joint dispatch creates a larger, more
flexible pool of operating assets that is available to draw on when making generation dispatch
decisions. Joint dispatch enhances the ability to substitute available capacity at a more efficient
plant in one BAA for a more costly unit required to meet load in the other BAA absent the joint
dispatch. While these estimated net savings vary in magnitude from period to period, using base
case assumptions, savings attributable to joint dispatch over the five year period of
approximately $364 million dollars can be expected.

Base Case Savings (Smm)
2012 2013 2014 2015 2016 Total
$38 $49 $64 $97 $116 $364

C. Realization of the Efficiency Benefits Is Not Realistic Absent the
Merger
The use of joint dispatch by the companies is an integration benefit that is unavailable
absent the merger. By merging, the companies freely integrate the dispatch of their generating
units in a way that is not possible absent being a combined organization due to the existence of
real time operational constraints and transactions costs.

D. Calculated Efficiency Benefits Are Conservative

The estimated joint dispatch cost savings can be considered a conservative estimate for
several reasons. First, multiple sensitivity analyses show that changes in underlying input
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assumptions generally result in higher estimated benefits. Secondly, the model does not capture
the ability of joint dispatch to take advantage of daily fuel and electricity price volatility or
potential benefits that can arise for capturing savings within a given hour. Finally, ancillary
benefits to the local economy from lower electricity prices have not been analyzed nor has the
extent to which future joint planning could further reduce the costs of the merged companies.

IL.  The Joint Dispatch Analysis
A. The Joint Dispatch Model

A chronological hourly production cost dispatch model was used to calculate the
estimated benefits of jointly dispatching the DEC and PEC systems for the years 2012-2016. In
particular, a security-constrained dispatch model was used to conduct the analysis to ensure that
it could dynamically capture transmission system limitations integrated into the production cost
modeling. Moreover, by using a security-constrained dispatch model, the hour-to-hour changes
when jointly dispatching the DEC and PEC power systems could be captured.’

As Appendix A explains in greater detail, a security-constrained dispatch model allows
for optimization of the day-to-day decision making associated with committing generation
facilities to serve projected loads. For each day in the analysis, the model determines those
generating resources that should be committed, accounting for planned and forced outages, to
meet the following day’s expected hourly loads as cost effectively as possible, The model
simulates least-cost dispatch without sacrificing operational reliability by incorporating a
detailed representation of the actual high voltage transmission system. Using a model that can
simulate chronological hourly operations subject to actual transmission system limitations was
necessary to accurately estimate joint dispatch benefits.

Although the dispatch model captures day-to-day generation unit commitment and hour-
to-hour dispatch, it does have some limitations. For example, it does not capture real-time
system operational changes that may occur within any particular day. That is, the model does
not simulate actions that need to be taken to balance load to accommodate differences between
expected and actual loads that may occur in real time. In addition, the mode! does not predict
occasional disturbances that can occur when unexpected generation or transmission outages
occur within a particular day. In general it is reasonable to assume that these intra-day
disturbances can be more efficiently resolved with a larger integrated system. As previously
noted the mode! results are considered conservative and do not capture this intra-day benefit.

To calculate the potential benefits due to joint dispatch, the analysis was structured to
estimate the total variable costs of meeting the load of each of the companies before and after the
merger, and to calculate the difference in costs generated by these scenarios. For each company,

! Appendix A describes the dispatch model used to conduct the analysis.
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the projected total retail and firm wholesale loads for its customers were compiled for each of the
years 2012-2016. The analysis then simulated the dispatch of the companies’ resources to meet
the load, first assuming that the companies independently meet their customers’ loads, and then
assuming the companies jointly dispatch generating resources to meet their combined loads. A
comparison of the projected costs shows that the cost of meeting the loads through joint dispatch
is lower than the costs of meeting the loads of each company separately. Therefore, joint
dispatch results in positive benefits — 1.e., cost savings.

The source of these benefits is the increased efficiency that the companies can achieve by
jointly dispatching their generating resources. Through joint dispatch, the complement of
resources that are committed to meet loads day-by-day is able to be jointly optimized. This
allows for a lower cost portfolio of generation supply to be utilized to meet customer loads. In
addition, joint dispatch allows the companies to take advantage of a combined generating
resource portfolio on an hour-by-hour basis.

B. Input Assumptions

The modeling analysis focused on the DEC and PEC balancing authority areas in the
Carolinas.? A variety of modeling input data and assumptions were necessary to carry out the
analysis. Some of these data, such as generating unit and transmission system physical
characteristics, were readily available to be compiled given that they are based on current and
expected facility technology which is known with certainty. Other data, such as expected fuel
prices and loads, needed to be forecasted. The primary source of the input data and assumptions
used in the analysis were DEC and PEC. Descriptions of the various input assumptions are as
follows.?

First, to conduct security-constrained dispatch analysis requires that the model use a
detailed representation of the high voltage transmission system which includes precise
interconnections for all individual generating units and load centers. The companies provided
the appropriate transmission system information, including planned upgrades to accommodate
future generation plant additions and retirements. These transmission system data allowed the
analysis to capture any actual physical limitations that may be encountered when dispatching
generation resources.

Next, the companies provided information on all their current and future generating unit
capacities. Future generation unit retirements and additions were based on the companies’ most
recent integrated resource plans (“IRP”) and represent known future system supply changes.
These data were checked against the transmission system data to ensure all generation units in
the two companies’ service territories were captured in the analysis (including generation

2 The model also captures transmission system interaction with other interconnected BAAs, however explicit
generation dispatch of these other interconnected regions was not modeled in the analysis.
Appendix B summarizes in greater detail the majority of input data and assumptions used for the analysis.
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resources not owned by the companies). In addition, any generation units from which the
companies have power purchase agreements were included as company resources in the
analysis.*

In order to ensure that a consistent source of generating unit heat rates {efficiencies) was
used in the analysis, heat rate data were obtained from Ventyx Velocity Suite Products
(“Ventyx™). The Ventyx heat rate data are primarily derived through the analysis of actual recent
operational data collected by the Environmental Protection Agency in association with emissions
monitoring. Using these heat rates ensured that expected generation fuel consumption was
estimated based on recent operational data. The companies also provided information on
expected maintenance and forced outage rates for the generating units.” The modeling analysis
used these rates to schedule future maintenance requirements and simulate forced outages.®

Fuel price forecasts and customer load assumptions also were primarily obtained from the
companies. Expected delivered coal and uranium prices were provided for all generating units
for each of the years in the analysis. Expected natural gas prices were based on the Nymex
Henry Hub natural gas monthly futures contracts as of October of 2010 with adjustments for
basis differentials between Henry Hub and the Carolinas. Natural gas prices were adjusted to
take into account delivery charges based on DEC and PEC access to natural gas transportation
services.” Expected distillate fuel oil prices were based on the Nymex number 2 fuel oil futures
contracts prices as of October of 2010.°

Each company provided total (retail and wholesale customer) hourly load data served by
resources owned or located in the company BAAs. Expected changes in wholesale load
obligations and expected future growth in load obligations were obtained from the companies.
Known changes in firm wholesale load obligations were incorporated into the analysis.
Expected load growth forecasted by the companies as reported in their IRPs was then used to
escalate load over the forecast horizon.

The analysis uses the companies’ transmission system interconnections consistent with
historic and physical system limitations to establish expected transmission system interchange
flows. In the pre-merger dispatch, the transmission system interconnections are assigned and
limited, consistent with the companies’ pre-existing transmission service agreements. In the

* Long-term power purchase agreements ar¢ primarily used by PEC.

5 In cases where company data for individual units were not provided, the model was populated with publicly
available North American Electric Reliability Corporation Generating Availability Data System data.

¢ Near-term DEC and PEC maintenance schedules were not used in the analysis. Instead, maintenance was
scheduled by the model based on required scheduled outage rates. This eliminated the impact that any particular
near term long or short outage may have on the results of the analysis.

7 In some instances certain gas-fired generation resources are subject to local distribution charges which can
significantly increase the delivered price of gas to a particular generating facility.

§ Various DEC and PEC combustion turbine generating units are able to operate on both natural gas and number 2
fuel oil. In certain instances these generating units are limited to using fuel oil during the winter months in
accordance with fuel supply arrangements.
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joint dispatch case, the pre-merger transmission interconnections associated with pre-existing
transmission agreements is maintained and available to facilitate additional power exchanges. At
the same time, joint dispatch power exchanges also take advantage of any additional available
transmission capacity to facilitate power exchanges between the companies, taking into account
physical constraints on the transmission system.

The analysis does not assume pre- or post-merger that PEC or DEC makes opportunity
off-system sales and/or purchases with other interconnected regions. However, the possibility of
future opportunity sales and purchases, and their impact on the analysis, would not materially
change the results of the analysis. For example, in many cases, off-system sales will still be
made post-merger. After the merged companies have met their native demand, if there are
resources available at a lower cost than the price the off-system buyer is willing to pay, the
merged company will still make the sales. The merged companies still benefit from these sales,
while supplying native load at a lower cost than when the companies dispatched separately.
Thus, pre-merger off-system sales may be reduced in some instances, but increased in other
instances as the improvements and efficiencies from joint operations result in lower marginal
costs for the system as a whole.

Also, based on historical data and market observations, opportunities to produce increased
value from off-system sales, especially to PJM, occur when natural gas prices rise significantly
as they did in 2008. At low prices, such as those seen in 2009 to the present, these opportunities
are significantly reduced. Given the relatively low natural gas price forecast used in the dispatch
model ($5.23 annual NYMEX strip for 2012) the value creation off-system is not as material as
the joint dispatch savings themselves. Furthermore, as discussed below in the sensitivities
section, if actual natural gas prices rise over the forecast horizon, both off-system value creation
and joint dispatch savings have the potential to increase relative to current fuel prices.

III. Joint Dispatch Modeling Results
A. Description of Results

The results of the joint dispatch analysis show that the merged companies can obtain
significant cost savings by using their electric generation supply portfolios more efficiently.
These savings are the result of relying on the lowest cost energy available from the companies’
combined generation portfolio day-by-day and hour-by-hour. Combining the companies’
generation portfolios allows displacement of higher cost energy that would have otherwise been
used by each individual company in the absence of joint dispatch. Exhibit No. 1 provides several
examples of how the joint dispatch of the companies’ combined generation resources creates cost
savings.

Exhibit No. 1 shows the projected monthly utilization of the companies’ large and small
coal fired units, gas fired combined cycle units, and gas/oil-fired combustion turbine units before
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and after the merger for the years 2012 and 201 5.2 Beginning with 2012, Exhibit No. 1 (page 1
of 8) shows that the DEC large (> 200 MW) coal-fired generating units’ utilization increases
across the majority of months. During hours when DEC’s high efficiency coal-fired generators
have excess production capability they can provide lower-cost energy when compared to PEC’s
somewhat less efficient large coal-fired generators.

In addition, Exhibit No.1 (pages 1, 2, & 3 of 8) shows that there are times when DEC’s
coal-fired generating units can substitute for PEC’s more expensive gas-fired combined cycle
generating units (while at other times, depending on system conditions and loads, the opposite
substitution of PEC for DEC resources can occur).'® Finally, there is a variety of substitution
where PEC and DEC moderate-cost, intermediate resources (smaller coal and combined cycles)
substitute for the more expensive gas and oil-fired combustion turbines that both PEC and DEC
have in their portfolios. In these instances, Exhibit No. 1 (page 4 of 8) shows significant
reductions in peaking unit utilization that is replaced by resources other than peaking units.

The substitution patiern is similar in 2015, although the monthly production and
substitution change in response to load growth and coal plant retirement. As Exhibit No. 1 (page
5 of 8) shows, DEC’s large coal-fired generating units’ utilization increases across the majority
of months, We also see in 2015 that the expected utilization of intermediate and peaking units
increases considerably as new gas-fired units come online and older coal units are retired. Thus,
Exhibit No. 1 shows that the monthly pattern of substitution becomes more variable.

In 2015, Exhibit No. 1 (pages 6 & 7 of 8) shows that the projected change of utilization of
intermediate cost resources (smaller coal and combined cycles) as a result of the merger varies
from month-to-month. Sometimes, DEC’s generating units utilization increases while PEC’s
generation units utilization decreases, however there are also months where the opposite occurs.
In addition, Exhibit No. 1 (page 8 of 8) shows that there continues to be considerable variation in
the substitution of lower cost supply for DEC’s and PEC’s most expensive gas and oil-fired
peaking combustion turbines. At times, both companies’ peaking units’ utilization declines,
while at other times one company’s peaking units’ utilization increases while the other
company’s peaking units’ utilization declines.

These monthly utilization changes are directly driven by the relative variable costs of the
companies’ generation resources and the change in monthly load profiles. Because load profiles
and outage schedules change significantly from month-to-month, the patterns of substitution vary
considerably month-to-month. The results show that it is generally the case that DEC’s lower-
cost supplies can be better utilized during periods of lower demand when the generating units
would not otherwise be producing at maximum output. The results also show that reductions in

? These two years were selected to provide an example of the change before and after planned resource additions.

1® This can be seen by observing that in some months DEC’s coal unit production increases are not completely offset
by PEC’s coal unit production decreases. This means that reductions in PEC gas-fired production are occurring as
well.
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peaking unit utilization are consistently achieved in certain months of the year. However, the
intermediate unit changes in utilization are more complicated, as sometimes intermediate units
are substituting for higher cost units, while in other times lower cost coal units are substituting
for the higher cost intermediate units.

Exhibit No. 2 summarizes the benefits associated with the estimated cost savings that
result from the joint dispatch base case. Exhibit No. 2 shows that under base case assumptions
the joint dispatch of PEC’s and DEC’s generation assets to serve consumers in the Carolinas is
estimated to reduce the combined companies’ dispatch costs by $364 million in nominal terms
over the years 2012-2016. This translates to 1-2.5% per annum savings when compared to
continued dispatch of the companies’ assets to separately meet their customer loads. As
demonstrated in the sensitivities section these savings have upside potential under many
scenarios.

The joint dispatch savings are not limited to only DEC and PEC. A portion of the
projected benefits will accrue 1o both existing long-term firm municipal and cooperative
consumers as well as wholesale customers making short-term purchases in the Carolinas.
Municipal and cooperative consumers that are full and/or partial requirements wholesale
customers of the companies will see lower fuel costs as a result of joint dispatch. The wholesale
market in general can expect a more efficient system to provide overall regional benefits through
lower energy prices.

With respect to these long-term firm customers, both DEC and PEC are currently serving
a considerable amount of municipal load in the Carolinas under long-term power supply
agreements {see Exhibits No. 3 A and B).!! The joint dispatch analysis includes all of the DEC
and PEC long-term firm wholesale customer loads. Thus, in those instances where the
companies’ joint dispatch results in lower cost energy supplies, wholesale customers with
contracts will see benefits. In addition, in those instances where wholesale customer generation
assets are managed by the companies, the joint dispatch should allow for better optimization of
these contractually managed assets.

Short-term wholesale customers can also expect to benefit from reduced power costs.
Although the majority of the wholesale customer load in the Carolinas is already served under
long-term agreements that span several years into the future, in general the companies will make
available cost-based power supply that will be lower cost due to joint dispatch than it would be
otherwise. To the extent wholesale customers make short-term wholesale purchases from the
companies or purchase power on pro-rata formula based rates, they can expect power prices to be
lower.

" In some instances municipal power supply assets are also managed by the companies
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B. Joint Dispatch Creates Cost Savings

The use of joint dispatch by the companies is an integration benefit that is unavailable
absent the merger. By merging, the companies freely integrate the dispatch of their generating
units in a way that is not possible absent being a combined organization. Through the
implementation of joint dispatch, each company’s available electric energy can be used to
displace the other’s higher cost electric energy whenever cost savings exists without regard to
timing or the size of the difference. This level of integration would not be possible to achieve
absent the merger.

The difficulty of achieving these benefits absent the merger is due to the fact that the joint
dispatch benefits are achieved hour-to-hour (and even minute-to-minute) with very little risk.
Even though without combining the companies, DEC, PEC, or both, may have, during any given
hour, resources not needed to serve their retail customers, the practical ability to sell this
available hour-to-hour electric energy supply into the wholesale market is much more limited.
Joint dispatch removes these limitations. Joint dispatch provides a much more transparent view
of the other party’s portfolio of resources and can alter the commitment of both portfolios to
serve the combined load at a lower cost. In a bilateral market, both parties are factoring in risk
of conditions changing. Joint dispatch allows the combined portfolio to be adjusted .in real time
to further optimize when conditions do change.

For example, wholesale market transactions are primarily conducted at least a day ahead
of delivery and must incorporate a level of margin that accounts for transaction risks. To the
extent beneficial wholesale purchases and sales need to be planned further ahead than a day or
week to account for expected generating unit availability and native load requirements, it can be
difficult for the companies to consummate such transactions except in those instances where
excess supply can be forecasted with certainty. Moreover, where cost savings from joint
dispatch are associated with substitution of peaking generation units, which tend to operate for
only hours at a time and are subject to real-time dispatch, wholesale market transactions are not
granular enough in many instances to allow companies to coordinate supply exchanges. Through
the integration of generation operations the companies obtain the control over generating assets
that is necessary to capitalize on hour-to-hour, minute-to-minute, or even in some instances
second-to-second, cost savings operations. Joint dispatch is how the companies implement the
integration and create cost savings.

Finally, the difficulty of obtaining these benefits absent a merger of the companies is
evident from the companies’ inability to jointly operate in real time as necessary to capture such
savings in periods pre-merger. Simply put, the joint dispatch environment of a merged company
is a more efficient environment in which to minimize total fuel cost as compared to wholesale
market transactions between individual companies.
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C. Projected Joint Dispatch Savings Are Conservative

The estimated $364 million in joint dispatch cost savings to be realized by DEC’s and
PEC’s retail and wholesale customers is expected to be a conservative estimate for several
reasons. First, input assumptions based on the current economy create conservative estimates of
joint dispatch benefits. For example, sensitivity analyses described below show that there are
future scenarios where joint dispatch cost savings would be expected to be greater. Second, the
joint dispatch analysis cannot explicitly capture all of the benefits that the companies will realize
from operating their systems jointly. There will be greater ability to respond cost effectively to
real-time dispatch requirements and over the long-run the companies can be expected to find
additional savings opportunities through learning and possibly joint planning. Finally, even in
instances where it may be the case that the joint dispatch cost savings could be lower than
estimated, it will always be the case that cost savings benefits that result directly from the joint
dispatch fail to capture other economic benefits that will accrue to the Carolinas. The lower-
energy cost benefits of the merger not only directly benefit customers of the companies, but will
also be beneficial to all Carolinians by imparting broader benefits to the regional economy.

Sensitivities: First, as would be expected, the estimated benefits will vary by changing the
underlying input assumptions. To understand the sensitivity of the results to the input
assumptions, the changes in benefits that result from varying important assumptions that affect
the modeling results -- fuel prices and load growth -- were calculated. These two assumptions
were ideally suited for sensitivity analysis because, for example, the companies currently
envision minimal incremental changes to their generation fleet over the next several years
beyond what is already captured in the model. That is, future capacity additions and retirements
for each company are well known for at least the next five years and the primary drivers of future
variable costs will be fuel prices and load growth.

Exhibits No. 4A-E show the joint dispatch savings assuming higher and lower gas prices,
higher coal prices, and higher and lower load growth scenarios. While all of the scenarios affect
the total calculated savings due to joint dispatch, all modeled scenarios provide positive and
substantial benefits. For example, Exhibit 4A shows the results of the high gas price sensitivity
analysis. This case assumes natural gas prices are higher by approximately $1.50 in 2012 and
$3.00 higher in 2015. A significant increase in joint dispatch benefits occurs when gas prices
increase from the base case resulting in projected costs savings over the period 2012-2016 of
approximately $629 million in nominal terms or an increase of $265 million over the base case
because coal for gas substitution results in a much larger per MWh savings.

Exhibit 4B shows the results of lower assumed natural gas prices. This case assumes that
Henry Hub prices for natural gas are a flat $4.00 over the modeling period. This relatively low
price scenario results in modeled benefits due to joint dispatch of $312 million, or a reduction of
$52 million. The net effects of changing natural gas price assumptions is driven by, for example,
the increase in benefits that flow from displacing less efficient natural gas-fired units with more
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efficient natural gas or coal-fired units in a higher gas price world. Conversely, lower gas prices
reduce these potential benefits. Higher coal prices as shown in Exhibit 4C, assumed to be $0.50
higher than the higher-priced individual company coal forecast, similarly reduce modeled joint
dispatch benefits by a small amount 10 $326 million (i.e., a reduction of $38 million).

As shown in Exhibit 4D, at an extremely low assumed load growth of only 0.5% per
annum versus a compounded level of 2-2.5% in the base case, benefits would be expected to
decline to a net $249 million, a net savings reduction of $115 million relative to the base case.
This scenario reflects conservative assumptions about actual future conditions, but still yields
substantial positive potential savings from joint dispatch. Higher rates of load growth, assumed
to be approximately +1% compounded per annum above the base case, yield modeled benefits of
$437 million, or an increase of $73 million as shown in Exhibit 4E.

As shown by these results, when varying important input assumptions there are significant
potential increases to the benefits with relatively small potential decreases to the benefits. These
asymmetric changes in the benefits result when testing changes in the input assumptions in all
cases except an extreme low load growth case. The source of this asymmetry can be traced to
the base case assumptions which are driven by recent recessionary economic conditions. Electric
demand and natural gas prices are at low levels when compared to prior to the recent recession.
To the extent the economy rebounds more rapidly than expected, the merger will create greater
benefits than those calculated for the base case. Furthermore, even if recessionary conditions
persist, the joint dispatch savings~would increase if underlying fuel costs rise due to
environmental or other global market conditions.

Additional Real Time Benefits: Second, the joint dispatch analysis is not granular
enough to capture the minute-to-minute operations of dispatchers. Generation dispatchers
receive data every few seconds allowing them to make real time operational decisions (e.g.
adjust generator(s) output to match load; react to unit trips, adjust unit ramp rates, change unit
start times, adjust spinning reserve requirements, etc). Efficiencies gained in these real time, or
minute-to-minute, operations are not fully captured in the analysis.

In addition, as the companies gain experience operating their generating units and
transmission systems with greater integration there will undoubtedly be future opportunities for
savings. As the companies operate generation units to meet combined loads they will gain an
understanding of how to use these resources in a complementary fashion. Finally, to the extent
future system expansion planning can capitalize on the joint operation of the companies’
generation and transmission systems, there will likely be additional benefits that cannot yet be
identified.

Insulation From Real Time Price Volatility: The model uses forward fuel prices that
only vary monthly when making dispatch decisions. This framework assumes the same daily and
hourly price for fuel in each hour of the month consistent with the monthly fuel forecast
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previously described. In practice, daily fuel prices can spike within the month resulting in short-
term opportunities not captured in the model. For example, since January 1, 2010 delivered gas
into Transco Z5 has ranged from as low as $3.23 per MMBTU to over $19 per MMBTU on a
daily basis. The ability to partially mitigate these price anomalies result in joint dispatch savings
above and beyond those characterized in this study.

Economic Stimulus: I[mportantly, the lower energy costs and associated lower prices
estimated by the joint dispatch analysis provide additional benefits to the local economy of the
Carolinas that is not captured by the dispatch analysis itself. That is, at lower prices, regional
economic activity will be encouraged, thus raising local economic output (gross state product) as
well as providing for improved employment opportunities.

Overall, as is always the case with analyses that rely on numerous assumptions about
future conditions, the benefits estimated by a model such as the one employed here can never be
expected to be perfectly forecast. There can be changes in underlying assumptions and there
may be aspects of the companies’ joint operations that sometimes prevent every single possible
beneficial joint dispatch decision from being taken. However, for the reasons discussed herein
the benefits can be expected to be conservatively estimated and it is certain that there will be cost
savings benefits due to joint dispatch that are positive and significant.
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Appendix A

Security Constrained Dispatch Production Cost Model

The joint dispatch analysis utilized the security constrained unit commitment and
dispatch model (DAYZER)'? to simulate expected DEC and PEC generation unit commitment
and dispatch on an hourly basis. DAYZER incorporates all the security, reliability, economic
and engineering constraints on generation units and transmission system components, allowing
the simulation of realistic actual system operations. Thus, DAYZER was programmed to
explicitly incorporate a detailed physical representation of all electric generation and
transmission in the DEC and PEC balancing authority areas.

The objective of the joint dispatch analysis was to simulate, pre- and post-merger, the
security constrained least-cost hourly electricity system dispatch of the DEC and PEC systems
for the years 2012-2016. Because the DEC and PEC generation resources are used exclusively
to meet customer loads in the Carolinas, the modeling focused on electric generation resources in
the Carolinas.”® The model simulated both a day-ahead generation unit commitment, and an
hourly generation unit dispatch, subject to electric system operational requirements. Thus, for
each day in the analysis the model first determined the least cost mixture of generation resources
that need to be committed {available) to meet the following day’s loads and then determined the
least-cost hourly dispatch of the committed resources.'®

The model takes into account the following factors when determining generation unit
dispatch: (1) transmission security constraints (n-1) including any second contingency
constraints if applicable; (2) operating reserve requirements (spinning and non-spinning reserves,
automatic generation control and quick start reserves); (3) transmission losses; (4) generation
unit ramping constraints and minimum up and down times; (5) hourly hydro-electric schedules;
(6) pumped storage optimization; and, (7) generation unit start-up, no load and variable costs.

The model requires numerous inputs which are summarized as follows:
1) Generation unit characteristics and input costs:
o Generation unit characteristics

» Capacity (MW)--vary with season as appropriate and for hydro-electric units
vary hourly based on typical daily patterns for each month that have been
observed historically.

2 DAYZER is an acronym for Day-Ahead Locational Market Clearing Prices Analyzer.

'* The model allows for inadvertent power flows between regions subject to transmission costs and physical
limitations, but inter-regional dispatch is not modeled.

' The model determines a day-ahead security constrained dispatch which does not capture real-time shifis in
demand and supply that can require unscheduled dispatch of generation resources.
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= Heat rates, variable operation and maintenance costs, emission rates and
expected maintenance and forced outage rates.

® Plant location and operating constraints (start-up time, ramp up, and
associated costs).

o Long-term power purchase agreement terms and conditions that govern plant
dispatch and delivery.

o Fuel Costs:

» (Coal, natural gas, fuel oil, and uranium prices.

2) Load

o Hourly total load forecasts for each company allocated to load centers based on
company transmission models.

o Breakdown of retail and wholesale loads as necessary to properly incorporate
company obligations in the analysis.

3) Transmission System

o All major transmission facilities including new transmission lines associated with
new generation unit additions.

o Transmission system contingency requirements as necessary.
o Operating reserve requirements.

Subject to the operational constraints, the model determined the least-cost mixture of
committed generation units to rely upon day-by-day, and hour-by-hour, for the pre- and post-
merger scenarios. Then, for each scenario, the total variable costs (composed primarily of fuel
costs) were calculated and summed for all hours in each year analyzed. The difference in the
total variable costs is the savings attributable to jointly dispatching the generation resources of
the two companies.
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Appendix B

Joint Dispatch Modeling Assumptions

The following sections provide details associated with the input assumptions used for the

joint-dispatch analysis.

Generation Units:

The generation units assumptions can be categorized into the following three

categories—existing units, unit retirements and unit additions. Summarization of each of these
categories is as follows.

A- Existing Generation Units:

A-1: The characteristics of the existing generation units have been compiled primarily
using data obtained from the companies. The companies provided generation unit
listings that included capacity ratings, scheduled and forced outage rates, pollutant
emission rates, and variable operation and maintenance cost estimates. Generation unit
average heat rates were developed based on Environmental Protection Agency
continuous emissions monitoring data compiled by Ventyx. Using heat rates from a
consistent empirical data source ensured that no biases were introduced in the dispatch
Process.

A-2: Hydro-electric capacity factors were based on actual historical monthly generation
for the last three years as provided by DEC and 10 years as provided by PEC.

A-3: Dual fuel CTs burn only No. 2 fuel oil in the winter period (Nov. - Mar.) except
where noted.

A-4: PEC’s purchases from the two Congentrix NUGs are at a projected low capacity
factor.

A-5: Pump Storage efficiency:
-Bad Creek Pumping Efficiency = 77.35%.
-Jocassee Pumping Efficiency = 78.50%.

Particular generation units’ assumptions are as follows:

PEC Specific Generation Units:
A-6: Asheville steam units provide spinning reserve pre-merger.

A-T: Asheville F-frame combustion turbines often run at partial load to provide operating
reserves — assume a 15,000 BTU/kWh heat rate at partial load.
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A-8: Wayne combustion turbines — Winter: 3 units oil only, 1 gas; Summer: 2 units gas,
2 units oil if needed to run.

A-9: Wayne Units 3, 4, and 5 are dual fuel.
A-10: Richmond combustion turbines — Winter: burn gas.

A-11: Combustion turbines less than 100 MW can provide quick start reserves, CT’s
above 100 MW do not provide quick start reserves.

DEC Specific Generation Units:

A-12: All CT’s provide quick start.

A-13: Non-Pump storage hydro units do not provide quick start .
A-14: All dual-fuel CT’s run on gas year round.

A-15: Pump storage units are utilized for regulation but do not provide spinning or non-
spinning reserves.

Must Commit Generation Units:
A-16: Asheville Steam units should be treated as must commit for voitage support.
A-17: Sutton 3 and Robinson 1 must be running for voltage support.

A-18: Riverbend 4 and 5 have a must commit requirement for voltage support.

B-Generation Unit Retirements:

B-1: DEC and PEC generation unit retirement assumptions are shown in the following
table. These assumptions are based on company integrated resource plans.
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¥ ”’,:'-';,ﬁ*-"; A LRt S[: FooeReagSe | Sumier Z) Winterd
31 okl Units : Jret Tsmarl Retu'ement " Capaci " Capici
*#Unir Na tﬁf' fTypét i~ 4 “-‘,;r = _;: Zone. ! Rl L Daed” (ﬁaW)ty*i‘ (n?law& i

Wansley 8 NCC Carolma Power & Light W 12/1/201 l 160 160
Buck 7 GT Duke Energy Corp 6/1/2012 25 25
Buck 8 GT Duke Energy Corp 6/1/2012 25 25
Buck 9 GT Duke Energy Corp 6/1/2012 12 12
Buzzard Roost 10 GT Duke Energy Corp 6/1/2012 18 18
Buzzard Roost 11 GT Duke Energy Corp 6/1/2012 18 18
Buzzard Roost 12 GT Duke Energy Corp 6/1/2012 18 18
Buzzard Roost 13 GT Duke Energy Corp 6/1/2012 18 18
Buzzard Roost 14 GT Duke Energy Corp 6/1/2012 18 18
Buzzard Roost 15 GT Duke Energy Corp 6/1/2012 18 18
Buzzard Roost 6 GT Duke Energy Corp 6/1/2012 22 22
Buzzard Roost 7 GT Duke Energy Corp 6/1/2012 22 22
Buzzard Roost 8 GT Duke Energy Corp 6/1/2012 22 22
Buzzard Roost 9 GT Duke Energy Corp 6/1/2012 22 22
Dan River 4 GT Duke Energy Corp 6/1/2012 0 0
Dan River 5 GT Duke Energy Corp 6/1/2012 24 24
Riverbend 10 GT Duke Energy Corp 6/1/2012 22 22
Riverbend 11 GT Duke Energy Corp 6/1/2012 20 20
Riverbend 8 GT Duke Energy Corp 6/1/2012 g 0
Riverbend 9 GT Duke Energy Corp 6/1/2012 22 22
Dan River 3 STc200 | Duke Energy Corp 10/1/2012 142 145
Lee ST | STc100 | Carolina Power & Light E 1/1/2013 74 80
Lee ST 2 STcl00 | Carolina Power & Light E 1/1/2013 77 80
Lee ST 3 STc+ Carolina Power & Light E 1/1/2013 246 257
Dan River 6 GT Duke Energy Corp 6/1/2013 24 24
Ezz‘rg‘em"“ Clean | Ncc | Duke Energy Corp 6/30/2013 | 88 88
L V Sutton 1 STc200 | Carolina Power & Light E 1/1/2014 97 98
L V Sutton 2 STc200 | Carolina Power & Light E 17172014 104 107
I. V Sutton 3 STc+ Carolina Power & Light E 17112014 403 411
WS Leel STc100 | Duke Energy Corp 10/1/2014 100 100
WS Llee2 STcl00 Duke Energy Corp 10/1/2014 100 102
WS Lee 3 STc200 | Duke Energy Corp 10/1/2014 170 170
Cape Fear 5 STc200 | Carolina Power & Light E 12/31/2014 144 148
Cape Fear 6 STc200 | Carolina Power & Light E 12/31/2014 172 175
W H Weatherspoon 1 STc100 | Carolina Power & Light E 12/31/2014 48 49
W H Weatherspoon 2 S§Tcl00 | Carolina Power & Light E 12/31/2014 48 49
W H Weatherspoon 3 STci00 Carolina Power & Light E 12/31/2014 75 79
Buck 5 STc200 Duke Energy Corp 1/1/2015 128 131
Buck 6 STc200 | Duke Energy Corp 1/1/2015 128 131
Riverbend 4 STc100 | Duke Energy Corp 1/1/2015 94 96
Riverbend 5 STci00 | Duke Energy Corp 1/1/2015 94 96
Riverbend 6 STc200 Duke Energy Corp 17172015 133 136
Riverbend 7 S$Tc200 | Duke Energy Corp 1/1/2015 133 136
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C-Generation Unit Additions:

C-1: DEC and PEC generation unit addition assumptions are shown in the following

table. These assumptions are based on company integrated resource plans.

SRR O R e W et -__raSunﬁ'megPs..;anter 2
'L i 3 -lj;w‘.-., S A . _apqcx, @pﬁ@}}y
[ Type-c&fEZone: -~ 25l ate 3 MWY - (MW) -
Buck Combmed Cycle NCC Duke Energy Corp 17172012 620 6717
Cliffside Steam 6 STe+ Duke Energy Corp 10/1/2012 825 843
Wayne County Carolina Power &
Combined Cycle NCC Licht E /112013 920 1049
g;i‘lz‘“'" Combined | \oc Duke Energy Corp |  1/1/2013 620 677
. Carolina Power &
Sutton Combined Cycle | NCC Lieht E 127172013 625 717
Load Data:

Hourly load forecasts have been provided by DEC and PEC with the load distribution provided
from the load flow cases provided by DEC.

Load Growth:

For DEC and PEC the following cumulative annualized load growth rate assumptions are applied
to the base 2011 peak loads:

T S ZONGIT et 2N SeRSON £]im 3012 SE2043 % vs 20TAVAI0015 M| . 2016E
PEC East s | 26% | 55% | 81% | 101% | 11.9%
DEC S 5% | 3.0% | 52% | 74% | 9.9%
PEC West S | 26% | 55% | 81% | 10.1% | 11.9%
PEC East W_ | 25% | 55% | 80% | 9.9% | 11.8%
DEC W[ 16% | 33% | 54% | 7.6% | 102%
PEC West W | 25% | 55% | 80% | 9.9% | 11.8%
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For DEC and PEC the following peak loads and annual energy consumption are used in
the analysis:

TR I o i e e TR _ T o0eRy
beak Load | 1263726 | 1297901 1327998 13,736.33
PECEast | oo  GWh | 6026649 | 6130323 | 6234763 | 63.433.69 | 64,619.81
Peak Load | 19,8231 | 20,129.50 | 20,53620 | 20,061.79 | 21,454.39
DEC Enersy GWh | 98,531.43 | 99,758.88 | 101,785.61 | 103,900.37 | 106,727.93
Peak Load | 1,097.14 | 112835 | 1.15539 117640 | 1,195.69
PEC West ey GWh | 5,783.00 | 593158 | 6.074.71 6.186.58 | 630493

PEC loads were adjusted to shift a portion of the load growth into the on-peak in association
with PEC wholesale sales agreements. This is achieved by increasing on-peak loads and then
adjusting off-peak energy consumption as necessary to match PEC annual energy
consumption forecasts.

D-Transmission Contract Assumptions:
D-1: Only firm energy and transmission contracts were modeled (see table below).

D-2: Generation contracts are for energy only, so all operating reserves should be zero,
and the cost should be as shown in table below (all contracts are dispatchable).

D-3: A 436 MW transmission contract from PEC East to PEC West through DEC was
modeled.

D-4: The Rowan CC contract (150 MW) sinks to PEC West.

D-5: The DEC Cherokee and other renewable contracts are not dispatchable.
D-6: PEC renewable and cogeneration contracts are not dispatchable.

D-7: The Broad River contract sinks to PEC East.

D-8: Cherokee Contract expires on 6/30/2013.

D-9: A 100 MW contract from DEC to PEC East (2011 through 2016) was
modeled.

D-10: A PEC East Import contract 250 MW at $50 from SCEG (1-1-2011 through
12/31/2012) was modeled.

D-11: A PEC external purchase contract (SEPA Hydro), 94 MW through 2016.
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Contractual Capacity

MW
Region  [®Séller '~ .i*® 3| Plent/Units 45}, "Summer, 'fe "~ Wiiter+¢-| ='Stait Daté:-{* T End Date’ -
Cherokee
County Cherokee
Cogeneration County
DEC Partners, L.P. Cogeneration 88 88 7/1/1998 6/30/2013
Southemn Power
PEC Company Rowan CC 151 151 1/1/2010 12/31/2019
PEC Calpine Broad River | 160 166 6/1/2001 5/31/2021
PEC Calpine Broad River2 160 166 6/1/2001 5/31/2021
PEC Calpine Broad River 3 160 166 6/1/2001 5/31/2021
PEC Calpine Broad River 4 168 194.5 6/1/2001 2/28/2022
PEC Calpine Broad River 5 168 194.5 6/1/2001 2/28/2022
SEPA Hydro
PEC SEPA Contract 94 94 12/31/2010 12/31/2012
SEPA Hydro
PEC SEPA Contract 109 109 1/1/2013 12/31/2038

Operating Rescrves Assumptions:

The operating reserves are 371 MW for PEC, 50% spinning and 50% quick start. PEC West has
100 MW of spin reserve requirement and quick start is met through firm transmission. DEC has
only quick start requirement of 506 MW and no spinning reserves.

AGC requirements are 120 MW for PEC and 110 MW for DEC.

Post-merger operating reserves:

CASE
Post

- :Submarket:>

i Spin i QuicKstdrt-| AGCE

DEC_PEC

185

691

230

Pre-merger operating reserves:

CASE
Pre
Pre
Pre

T SubmatketslF - Spin-<.‘Quickstart | #AGGC,”
PEC 185 185 120
PEC West 100 0 0
DEC 0 506 110

Emission Allowance Prices:

Emission permit prices for NOX and SOX were obtained from PEC and were used for both
companies. The values are shown in the following tables:
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L INOK Permir Prices. R ;
Oct-Apr May-Sep

Year $/Ton $/Ton
2010 $£363 $408

2011 $275 $308

2012 $867 $1,055
2013 $397 $1,237
2014 $955 $1,211
2015 $£986 $1,229
2016 $972 $1,233

Fuel Prices:

Natural Gas:

T S50 Permit Pricess: »-
Year $/Ton
2010 $34
2011 $£32
2012 £30
2013 $377
2014 $426
2015 $375
2016 $256

Natural gas futures prices for Transco Zone 5 plus LDC charges were used in the
analysis. The standard LDC charge for all natural gas units is 1.63% of Zone 5 price.
Except for the following units:

| Gnii 1 E T Unithametoige 8 7 uelame 3 ER| T EDCH
4409 | Buck 7 NG BK DAN 2.5
4410 | Buck 8 NG BK DAN 2.5
4411 | Buck 9 NG BK DAN 2.5
4914 | Dan River 4 NG BK DAN 2.5
4915 | Dan River 5 NG BK DAN 2.5
4916 | Dan River 6 NG BK DAN 2.5
5315 | WS Lee GT8 NG LEE 3.8
5409 | W S Lee GT7 NG LEE 3.8
6704 | Riverbend 10 NG RBEND 4.9
6705 | Riverbend 11 NG RBEND 4.9
6710 | Riverbend 8 NG RBEND 4.9
6711 | Riverbend 9 NG RBEND 4.9

Coal Prices:

Coal Price forecasts for both DEC and PEC were provided by the companies.

Oil Prices (Fuel Oil No. 2):

QOil prices are from NYMEX futures for heating oil #2.

STAREG1429
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Transmission Model:

DEC 2015 load flow models were used for 2012-2016 simulation. It was assumed that the load
flow case included all DEC’s planned transmission upgrades. Relevant transmission upgrades
affecting PEC capacity additions were taken into account. The list of transmission constraints
was generated by DAYZER using contingency analysis for the calendar year 2011 and 20135.

STAREG1429 22
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EXHIBIT 6

REGULATORY CONDITIONS  4pp 04,
DOCKET-NO-E-7,- SUB 786 201
Ne.
A.  DEFINITIONS u‘”‘""‘gﬁfﬁsﬁo
n

For the purposes of these Regulatory Conditions, the terms listed below shall have the
foliowing definitions:

Affiliate: Duke Energy Corporatlon and any business entity, other than DECuke-Rewer and

~PEC3), of which ten percent {10%) or more is owned or
controlied, directly or indirectly, by Duke Energy Corporation. For purposes of these
Regulatory Conditions, Duke Energy Corporation and any business entity so controlled by it
are considered to be Affiliates of Buke-RowerDEC and PEC.

Affiliate Contract: Any contract or agreement (a} between and among any of the Affiliates if
such contracts are reasonably likely to have an Effect on Buke-RowerDEC's or PEC's Rates
or Service, or (b) to which both Buke-RewetDEC and any Affiliate are parties_or PEC and any
Affiliate or parties. Such contracts and agreements inciude, but are not limited to, service,
operating, interchange, pooling, and wholesale power sales agreements and agreements
involving financings and asset transfers and sales.

Catawba Joint Owners: The North Carclina Electric Membership Corporation, North
Carolina Municipal Power Agency No. 1, Piedmont Municipal Power Agency, and Saluda
River Electric Cooperative, Inc. For purposes of these Regulatory Conditions, Duke
PowerDEC is not included in the definition of Catawba Joint Owners.

Commission: The North Carolina Utilities Commission.

Customer: Any retail electric customer of Buke-PowerDEC or PEC .-irsluding-those-served

Duke Energy Corporation: The current holding company parent of Buke-RPewerDEC and
any successor company.

DEBSuke-Energy-Shared-Services: Duke Energy BusinessShared Services, LLC, and its
successors, which is a service company Affiliate that provides Shared Services to Duke

PowerDEC, PEC, Duke Energy Corporation, other Affiliates, or the Nonpublic Utility
Operations of Buke-RewerDEC, singly or in any combination.

DECuke-Power: Duke Energy CarolinasPower-Cempany, LLC, the business entity, wholly
owned by Duke Energy Corporation, that holds the franchises granted by the Commission to
provide Electric Services within the North Carolina service territories of Buke-RowerDEC and
Nantahala Power and Light, and that engages in public utility operations, as defined in G.S.
62-3(23), within the State of North Carolina.

Effect on Duke-PowerDEC's or PEC’s Rates or Service: When used with reference to the
consequences to Buke-RoewerDEC or PEC of actions or transactions involving an Affiliate or
Nonpublic Utility Operation, this phrase has the same meaning that it has when the
Commission interprets G.S. 62-3(23)(c) with respect to the affiliation covered therein.

3030



Electric Services: Commission-regulated electric power generation, transmission,
distribution, delivery, or sales, and other related services, including, but not limited to,
administration of Customer accounts and rate schedules, metering, billing, and standby
service.

FERC: The Federal Energy Regulatory Commission.

Fully Distributed Cost: All direct and indirect costs, including overheads and an appropriate
cost of capital, incurred in providing goods or services to another business entity: provided,
however, that (1) the return on common equity utilized in determining such cost of capital for
each good and service supplied by or from Buke-RoewerDEC gnby or from PEC shall equal the
return on common equity authorized by the Commission i in: Buke—PeweFDEC s or PEC's most
recent general rate case proceeding, and (2) the cost,of capltal for each good and service
supplied to Buke-PewerDEC or PEC shall not exceed the; overall cost of capital authorized by
the Commission in Buke-PewerDEC's or PEC's most recenﬁ‘é’é’neral rate case proceeding.

'“'"3"6

Market Value: The price at which property, goods and services would change hands in an,
arm's length transaction between a buyer afdia‘seller without any compu!sron to engage in a
transaction, and both having reasonable knowledge of the relevant factsn.

AANZ TS

Merger: areion—a

eempany,—the—restrueturing—transaehens—and—aAll etheritransactrons contemplated by the
Agreement and Plan of Merger between Duke\Energy Corporation and Ginergy
\ h-

WM- gl _ .-e"!‘\b

Nonpublic Utility Operatrons AII busrness operéﬂons»engaged;ln by Buke-PewerDEC or
PEC involving actlvrtless(m! cludrng~the sales' of..gogds or serw%e“s) that are not regulated by the
Commission, nor othenmse subject to public utlllty;regulatlon -at the state or federal level.

) \\

e _;:-::_J e ",__ C i R
busmess entlt! wh_qlly owned: by'Duke Energy Corgoratlon that holds the franchises granted by

2 N

the Commlssmn to Qrowge Electnc Servrces=W|th|n‘the North Carolina service territory of PEC
.' ga i “B830 S.

23) within the State of

PESCrogres

and its sucoessors, whlch is a service company AfF Ilate that provides Shared Services to PEC,

Duke-RewerDEC, Duke Ene[g! Q_emcmrporatron, other Affiliates, or the Nonpublic Utility

Operations of Duke PowetDEC or PEC, individually or in combination.
YA

PUHCA 2005: The Publiciﬂfiiity Holding Company Act of 2005.

Regulatory Conditions: The conditions imposed by the Commission in connection with or
related to the Merger.

Retail Native Load Customers: The captive retail Customers for which the UtilitiesBuke
Power hayes an obligation under North Carclina law to engage in long-term planning and to
supply all Electric Services, including installing or contracting for capacity, if needed, to
reliably meet their electricity needs.

e |
STAREG1378 Page 2
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Retained Earnings: The retained earnings currently required to be listed on page 112, line

11 of the pre Merger—Duke—Enesg-y—GereraﬂeﬂDuke-PeweFDEc —and PEC FERC Form 1-&

M

Shared Services: The services that meet the requirements of these Regulatory Conditions
and that the Commission has explicitly authorized Buke-PowerDEC and PEC to take from
Buke-Energy-Shared-ServicesDEBS and PESC pursuant to a service agreement (a) filed
with the Commission pursuant to G.S. 62-153(b), thus requiring acceptance and
authorization by the Commission, and (b) subject to all other applicable provisions of North
Carolina law, the rules and orders of the Commission, and, the Regulatory Conditions,
including, but not limited to, Regulatory Condition No. Zﬁ

Xy
Utility Affiliates: The public utility operations of any . Afflluate of Duke-RewerDEC or PEC,
including the public utility operations of Duke Ene[gyzlndlan -PSI—Energy Inc., the—public

utility-operations-of Duke Energy Kentucky! , Inc, and
Florida Power Corporation d/b/a Progres d' Enef FIorlda an J«,the transmlssmn and

distribution operations of Duke Energy Ohi¢®inc.

The Utilities: Means DukeRowerDEC and PEC* collectlveﬁh v

| 1.

| (a) The Ut|||t1e Duke—ﬂeweF shallnotngage*ln any, such transactions without first
filing the proposedrAfflllate Con&gﬁctlth the Commission that memorializes any
such dé'élmgs and taklng such Actions and obtaining from the Commission such
| demsmns‘é‘?are reqmred undeﬁNorth Carolina law. Buke-RewerThe Utilities
o “shall* subm:t each proposed;Afflllate‘Contract to the Public Staff for informal
S Feview at !east\ten days beforepfllmg it with the Commission. No additional
| -*a,. advancegnotice |s\reqmred magreements that Duke—PowerDEC or PEC
intends to fllé‘pursuant to G.S. 62-153 unless the agreements are to be filed

\,\ wnth the FERC‘ﬁm whichidase subsection (c) applies.

‘\ =
| (b) AII Aff:llate Contracts to which Buke-RewerDEC or PEC is a party shall provide
the' fql\l:awmg } ’

(i) Duke-lgoweFDEC's or PEC'’s participation in the agreement is voluntary,
Duke—PeweFDEC or PEC is not obligated to take or provide services or
make any purchases or sales pursuant the agreement, and Buke
PowetDEC or PEC may elect to discontinue its participation in the
agreement at its election after giving any required notice;

| (ii) Buke-RowerDEC or PEC may not make or incur a charge under the
agreement except in accordance with North Carolina law and the rules,
regulations and orders of the Commission promulgated thereunder;

| iii) Duke-RowerDEC or PEC may not seek to reflect in rates any (A) costs
incurred under the agreement exceeding the amount allowed by the

-
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Commission or (B) revenue level earned under the agreement less than
the amount imputed by the Commission; and

(iv) Duke—PowerThe Utilities will not assert in any forum that the
Commission's authority to assign, allocate, make pro-forma adjustments
to or disaliow revenues and costs for retail ratemaking and regulatory
accounting and reporting purposes is preempted and will bear the full
risk of any preemptive effects of federal law with respect to the
agreement.

(c) The following shall apply to all proposed Affiliate Contracts and any proposed
amendments to existing Affiliate Contracts /;omh Duke-RewerDEC or PEC is
a party or which involve costs that will beﬁssngned or allocated to Puke
RowerDEC or PEC that are required or: mtended to be filed with the FERC:

(i) In order to enable the Comlssmn to deter@_nf if it has jurisdiction over

the proposed Affiliate 9.9.,,,._"“30" or amendment and how it will exercise its

I jurisdiction, Buke-RewerDEC or PEC shall files, notlce and a copy of the
proposed Affiliate Cont?ﬁ'Et‘or amendment with thewCommlsswn 30 days

prior to a filing covered bykthls condltlon being made ‘with the FERC. A

copy shall ba(-.prowded to the~PubI|c=Staff at the time of the filing.

(i) If an objectlon t§m\§‘PewDEC Or.REC proceeding with the filing with
the FERC is filéd pursuant to the“procedures set out in Regulatory
Condition No. 56(b), the® proposed fllmg shall not be made with the
FEntll the Corﬁmlssmn‘i?gu"e‘s;n orderiresolving the objection.

'Flngs of\advance notlces and |es of Affiliate Contracts and

amendments to exlstlng\Afflllate Contracts pursuant to this subsection

R shall be |n,add|t|on to fillngs required by G.S. 62-153, and the burden of

AR xproof as to thosetflllngs shaII be as provided by statute.

(iii)

"-(d)’/ Puke-Powerlhe U?:ﬁtles shall certlfy that neither Buke-RowerDEC, PEC, Duke
. Energy Corporatnon""é"r‘i'y Afftllate nor any Nonpublic Utility Operation has made
any filing wnth the FERCZor any other federal regulatory agency inconsistent
WIth the foregomg Such/ certification shall be repeated annually on the
annlversary of t?e first certification.
\.
| 2. With respect tg;hany /flnancmg transaction involving Buke—PewerDEC, PEC. Duke
Energy Corporatlon OF any of its Affiliates, the following shall apply:

Duke Energy Corporation orPEC and Duke-Energy-Corporatien; or any one or

more of its other Affiliates, any contract memorializing such transaction shall
| provide that Buke-RewerDEC or PEC may not enter into any such financing

transaction except in accordance with North Carolina law and the rules,

regulations and orders of the Commission promulgated thereunder; and

l (a) With respect to any financing transaction between Buke-RowerDEC or PEC and

(b) With respect to any financing transaction (i) between and among any of the
Affiliates if such contracts are reasonably likely to have an Effect on Duke
PowerDEC's or PEC's Rates or Service, or (ii) between Buke-RPowerDEC or

-
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PEC and any Affiliate, any contract memorializing such transaction shall
provide that Buke-RewerDEC or PEC may not include the effects of any capital
structure or debt or equity costs associated with such financing transaction in its
North Carolina retail cost of service or rates except as allowed by the
Commission.

3. At-the-time-the-Merger-is-closed:-Duke-PowerThe Utilities shall own and control all

assets or portions thereof used for the generation, transmission, and distribution of
electric power to theirits North Carolina retail customers {with the exception of assets
used to provide power purchased by Duke-PowerDEC or PEC at wholesale). With
respect to the transfer by Buke-RewerDEC or PEC to any entity, affiliated or not, of the
control of, operational responsibility for, or ownershrp -of such assets with a gross book
value in excess of ten million dollars ($10 million)izthe followrng shall apply:

(a) Duke-PowerDEC or PEC shall provrden |cewrth>the Commission pursuant to
Regulatory Condition No. 56(b) ati!east 30 days rnxadvance of the proposed
transfer; :

£z

] A'

(b) Any contract memorializing such: a».transfer shall provrde\the following:

(i) Buke-RowerDEC or PEC maytcommrt to or cmht the transfer
except in accordance with all applrcable law, and the rules regulations
and orders of fﬁe“Comrs\s;on promulgated thereunder; and

RS- '\

(i) DBukePowerDEC oF‘PEC m?ygnot mclude‘m its North Carolina cost of
serer?r’Srﬂrates the value of the-transfer whether or not subject to federal
Iaw exceptias aIIoweg\by/the Commrssron in accordance with North

m
Carolrna law: .and N R

‘_.. L
!'

(c) Any filing With,the FERC in connectrgn with any transfer of control, operational
&3 responsrbllrty of; ownershrp that involves or otherwise affects Puke-RewerDEC
. *“or PECishall include the{cﬁnrﬁmrtments in {b)(i) and (ii), above, and shall
_— request‘"that\the FERC include™ Ianguage in its approval order(s) to the effect
that its approval of ‘the application in no way affects the right of the North
Carolina Commission to_review and determine the value of such asset transfer
\.and establrshrng the value.of the asset transfer for purposes of determining the
rates for servrces rendered to Duke—RowerDEC's and PEC's North Carolina
retail customers. __

4, Subject to addrtronalrestrrctrons set forth in the Code of Conduct approved by this
Commission, the “Ultilities Duke—Pewer—shall not purchase electricity (or related
ancillary services) from Duke Energy Corporation, another Affiliate, or a Nonpublic
Utility Operation under circumstances where the total all-in costs, including, but not
limited to, generation, transmission, ancillary costs, distribution, and delivery point
costs, incurred (whether directly or through allocation) exceed fair Market Value for
comparable service, nor shall it-Duke-Power or-REG-the Utilities sell electricity (or
related ancillary services) to Duke Energy Corporation, another Affiliate, or a
Nonpublic Utility Operation for less than fair Market Value; provided, however, that
such restrictions shall not apply to emergency transactions._This condition shall not

apply to transactions amongst the Utilities which are governed under the
[PLACEHOLDER FOR FINAL NAME OF JDA].

- ]
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5. Duke-RowerThe Utilities shall retain the obligation to pursue least cost integrated
resource planning for its-their Retail Native Load Customers and remain responsible
for #s-their own resource adequacy subject to Commission oversight in accordance
with North Carolina law. Buke-RewerThe Lltilities shall determine the appropriate
self-built or purchased power resources to be used to provide future generating

| capacity and energy to its-their Retail Native Load Customers, including the siting
considered appropriate for such resources, on the basis of the benefits and costs of

| such siting and resources spescifically-to Duke-Rewersthe Utilities’ Retail Native Load
Customers.

6. The planning and joint dispatch of Buke—RowerthésUtilities’ system generation and
purchased power resources wbseqeent—-te—the—Merger—shall ensure that BPuke
Powersthe Utilities'— Retail Native Load Customers receive the benefits of those
resources, including priority of service, to, meetvthelr electricity needs_consistent with
the joint dispatch agreement. Buke—PewerThe Utllltles—?@commue to serve its-their
Retail Native Load Customers in North{Carolina with the lowest-cost power it-they can
reasonably generate or purchase fromgother sources before @aklng power available

for sales to customers that are not Retail!Native Load Customers, 3%
LERN

7. The following provrsrons shaII apply to BHI@&-PGWGI’-H"IE Ut|||t|es partrcrpatlon in the

wholesale market-¢
E7-Sub-7856:

&
| (a) To the extent that Duke—PeweFDEC‘proposes to.enter into wholesale power

custgrggs Schedule 10A Cgs_gomers Townaof Highlands, WCU, the electric

membe‘as.j‘up cooperqtlves (EMCs) within Duke's control area, North Carclina

Munlclpat Power Agency No. 1\P|edmont Municipal Power Agency, and Saluda

pa a&i?‘ance noti“ée W|th they :C%mmlss:on or receive its approval. Subject to the

| &7 _.~"conditiohs, set oyt in subsection,, {de) below, the retail native loads of these

K historically; servedxvy‘ggesale clistomers shall be considered Buke-RowerDEC's

.. Retail Nativejkoad Customers for purposes of Regulatory Condition Nos. 5 and

\\ 6; provided, however%t this subsection applies only to the same types of

\s\upplemental toad and backstand requirements services that were historically

provrded to the Catawba Joint Owners under the Catawba Interconnection

| Agreements between Buke-PowerDEC and the Catawba Joint Owners prior to

2001, ¥which, for the North Carolina Electric Membership Corporation, only
mcludes‘tt@Cs within Buke-PowerDEC's control area.

{b) To the extent PEC has entered, or proposes entering into, wholesale power
contracts that grant native load priority to the Public Works Commission of the
City of Fayetteville, North Carolina; the Town of Waynesville, North Carolina;
the City of Camden, South Carolina; the French Broad Electric Membership
Corporation; the North Carolina Eastern Municipal Power Agency; and the
electric membership cooperatives (EMCs) within PEC's control area, whether
served through the North Carolina Electric Membership Corporation {(NCEMC)
or_individually, PEC is not required to file an advance notice with the
Commission nor receive its approval, and, subject to the conditions set out in
subsection (e) below, the retail native loads of these historically served

”
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wholesale customers shall be considered PEC's retail native load for purposes
of Condition Nos. 5 and 6.

(c) Before granting native load priority to a wholesale customer other than as
provided for in subsection (a)_and {b) above or to other companies' retail
customers, Buke-RowerDEC or PEC must provide 30 days' advance notice of
its intent to grant native load priority and to treat the retail native load of a
proposed wholesale customer as if it were Buke-RowerDEC's or PEC's retail
native load pursuant to Regulatory Condition Nos. 5 and 6. The advance notice
provisions of Regulatory Condition No. 56(b) apply.

(d) To the extent that Puke-RewerDEC's or eéé proposed wholesale power
contracts or other sales of energy and capacity are at less than native load
priority, then no advance notice is requirediand’no approval by the Commission
is needed. For purposes of this condltlon "r%tlve load priority” is defined as
power supply service being provlged‘or electrrcrtygotherwrse being sold with a
priority of service equrvalent..rto ‘that planned for\ and provided by Buke
PowerDEC or PEC to ite-their Retall Native Load Customers

\ 'h

(e) The following conditions apply to\“ all wholesale contracts (mc]g;r\ng master and
service agreements;under Duke—PewerE)EC's or PEC's market-based rate
tanff) that are entered;rntonby Duka—PewerBEC or PEC as selters—subsequent

%“‘«‘5‘7\

(i) The_Commissiontretains the,rrght to assrgn allocate, and make pro-
foima: adjustments W|th respect to;the revenues and costs associated
w:th’ Duke—PewerDEC's s "PEC’ suwwholesale contracts for both retail
ratemakrng and regulatory accountmg*and reporting purposes.

.“b \ \

(u) Entry,f rnto wholesale contracts that grant native load priority or
/ : S_kq othenmse omguke-ﬂewerDEC or PEC to construct generating
-stacrlrtres or\make commatments to purchase capacity and energy to
meet those: Contractual ‘commitments constitutes acceptance by Buke
'\\ PewerDEC “BEC, Duke Energy Corporation, and any Affiliates or
Nonpubllc Utrlrty,EOperattons thereof of the risks that investments in
generatrng .facilitié$-or commitments to purchase capacity and energy
to meetisuch contractual commitments and maintain an adequate
bz
Lieserve rnargm throughout the term of such contracts may become
uneconomlc sunk costs that are not recoverable from Duke
PewerDECs or PEC's retail ratepayers. In a future Commission retail
proceeding in which cost recovery is at issue, Duke-RPowerDEC or PEC
shall (1) not claim that it does not bear this risk, and (2) acknowledge
that the Commission retains full authority under Chapter 62 to disallow
such costs as not used and useful and to allocate or assign such costs
away from retail customers. For purposes of this condition, capacity will
be considered used and useful and not excess capacity to the extent
the Commission determines such capacity is needed by Duke
RPowerDEC or PEC to meet the expected peak loads of Duke
PowerDEC's and PEC's Retail Native Load Customers in the near term
future plus a reserve margin comparable to that currently being used or
otherwise considered appropriate by the Commission.

-
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(i) Duke—RewerThe Utilities shall not assert before the FERC or any

federal or state court that (1) transactions entered into pursuant to Buke

RowerDEC's or PEC's cost- or market-based rate authority or (2) the

filing with, or acceptance for filing by, the FERC of any wholesale power

contract imply a cost allocation methodology that is binding on the

Commission, require the pass-through of any costs or revenues under

the filed rate doctrine, or preempt the Commission's authority to assign,

allocate, make pro-forma adjustments to, or disallow the revenues and

| costs associated with, Buke-PewerDEC's or PEC's wholesale contracts
for both retail ratemaking and regulatory accounting and reporting

purposes. /

| {iv) Duke-RewerThe Ulilities shall not assert before any federal or state court
that the exercise of authority*by: the * C\gmmrssron to assign, allocate,
make pro-forma adjustmentsyto, or disaliow, the costs and revenues
| associated with Duke—PewerDECs or PEC:s» PEC%wholesale contracts for
retail ratemaking and & egulatory accounting and reporting purposes in
itself constitutes an undue\‘burden on interstate commerce or otherwise
violates the Commerce Clggase of the United States Constitution.
| However, Duke_Powerthe Utilities: retarns the rlgh‘tist'é} argue that a
specific exergi'slé'q’éf authonty by the"Commrssron violates the Commerce
Clause based upon specrflc evrdence of undue interference with

interstate commerce"’~ N
LY ﬂ‘\-"\q \

(v) Except as provrdedtl}txthe foregomg condltl\o”ns Duke-Rowerthe Utilities

Aretaine the“rlght to challengedtﬁ&lawfulness of any Commission order

e A

uissued in connectlon with” the assrgnment allocation, pro-forma
adjustmentsjto, or drsallowances of the revenues and costs associated

| with. ‘Buke=ZRowerDEC' S\ or _PEC's wholesale contracts for retail

o7 M?\ratemaklng?éﬁ'd regulatory accountlng and reporting purposes on any
K / e other grounds mcludlng ~but2not limited to the right outlined in G.S.
-’\ 62\94(b) N

N N
| 8. Nelth\e}i‘%Duke—PeweFDEC, EC Duke Energy Corporation, another Affiliate, nor a
Nonpubllc~ Utility Operation shall~assert that approval by the FERC of market-based
HETY,
rates, transfers of generatlng facilities, or any matter that involves Affiliates in any way
preempts the Commrssron s authority to determine the reasonableness or prudence of
| Duke—PeweFDEC's of "PEC's decisions with respect to supply-side resources,
demand-side management or any other aspect of resource adequacy.

9. No agreement shall be entered into, nor shall any filing be made with the FERC, by or
on behalf of Buke-RewerDEC or PEC, that (a) commits Buke-RewerDEC or PEC to, or
involves it—them in, joint planning, coordination, or operation of generation,
transmission, or distribution facilities with one or more Affiliates, or (b) otherwise alters

| Duke-RewetrDEC's or PEC's obligations with respect to these Regulatory Conditions,
absent explicit approval of the Commission.

| 10. Duke—PowerDEC, PEC, Duke Energy Corporation, the other Affiliates, and the
Nonpublic Utility Operations shall file notice with the Commission 30 days prior to filing
with the FERC any agreement, tariff, or other document or any proposed amendments,

™ e e ——
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modifications, or supplements to any such document having the potential to (a) affect
DPuke-RowerDEC's or PEC's retail cost of service for its-pre-mergersystem power
supply resources or transmission system; (b) be interpreted as involving Buke
PowerDEC or PEC in joint planning, coordination or operation of generation or
transmission facilities with one or more Affiliates; or (¢} otherwise affect Duke
RowerDEC's or PEC’s retail rates or service. The advance notice provisions of
Regulatory Condition No. 56(b) apply; provided, however, that, to the extent the filing
| with the FERC is not to be made by Buke-RewerDEC or PEC, the advance notice
procedures shall be for the purpose of a Commission determination as to whether the
| filing is reasonably likely to have an Effect on Buke-RowerDEC's or PEC'’s Rates or
Service.

| 11.  Any contract or filing regarding Duka—-PewerQ or PEC's membership in or
withdrawal from an RTO or comparable entltyﬂ"‘ust be contingent upon state
regulatory approval.

R
| 43-12, Neither Duke—PewgP_@C PEg%?E)uke Eggrgy CorPoratwn another Affiliate, nor a
Nonpublic Utility, Operation shall assert iri any forlim=with respect to any contract or
| transaction in whrch Du@#ewerDEC of PEC | PEC is mv3ﬂf‘éd or any contract or transaction
involving Duke wEnergy Corporatlon Tany other Affiliate, or any Nonpublic Utility
| Operation that may have & Effect on Buke—PewerDEC s or PEC's Rates or Service,
thatgtﬁ“'ﬁ:ommlssmn is m#any;way«preempted from exercising any authority it has
unde‘Fﬁ‘b?th Carollna i as to: " A4

(@) rewewrng\the reasonableness of any Affiliate commitment entered into by
Quke-PewerDEC or PEC PEC, or from disallowing the costs of, or imputing revenues
irelated to suchsgommitment to, BukeRowerDEC or PEC;

.-‘"

“

/

(b) exerc:sm\g its authorlty over financings or from setting rates based on the
capltal structg,rgf corporate structure, debt costs, or equity costs that it finds to
be approprrate for ratemaking purposes;

R

PowerDEC or PEC to transfer an asset, mandating, approving or otherwise

regulating a transfer of assets, or scrutinizing and establishing the value of the

asset transfers for purposes of determining the rates for services rendered to
I Buke-RowerDEC's or PEC's retail customers; or

| {c) reviewing the reasonableness of any commitment entered into by Duke

(d) otherwise exercising any lawful authority it may have.

| Should any other entity so assert, neither Buke—RowerDEC, PEC, Duke Energy
Corporation, the other Affiliates, nor the Nonpublic Utility Operations shall support any

S
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such assertion and shall, upon learning of such assertion, so advise and consult with
the Commission and the Public Staff regarding such assertion.

134. Duke—RoewerDEC, PEC, Duke Energy Corporation, the other Affiliates, and the
Nonpublic Utility Operations shall (a) bear the full risk of any preemptive effects of
federal iaw with respect to any contract, transaction, or commitment entered into or
made by Buke-RowerDEC or PEC or which may otherwise affect Buke-RPowerDEC's or
PEC's operations, service, or rates and (b) shall take all actions as may be reasonably
necessary and appropriate to hold North Carolina ratepayers harmiess from rate
increases, foregone opportunities for rate decreases or any other effects of such
preemption. Such actions include, but are not I|m|ted to, filing with and making
reasonable efforts to obtain approval from the FER% gpother applicable federal entity
of such commitments as the Commission deem ereasonably necessary to prevent
such preemptive effects. £ A

A 41N \

1486. If PUHCA 2005 rs amended rewsed\or replaced by:future legislation, Buke-Rewerthe
Utilities-_shall meet with® the Public Staff promptly afterthe passage of such legislation
and negotiate i 3\good fatth-whether and ‘how these conditions have been affected by
such Ieglslatlon and whetherachanges’ are necessary to maintain their intended
protectlons in the event the Pugt‘;g,Staff-t%‘nd Duke-Powerthe Utilities are unable to
reach agreement w1th|n a reasonable‘ tl\me after passage of such legislation, the
unresolved tsgﬁ‘es shaII beisubmltted to.the Commission for resolution. Any proposed
changes to these" Regulatorthondltlons must be approved by the Commission.

15. In addition to the filing requirements of Commission Rule R8-27 and all other
applicable statutes and Commission Rules, Buke-PewerDEC and PEC shall, on a
quarterly basis, file with the Commission the following: (a) a list of all applications,
reports, contracts, rate schedules, and other documents (including the docket
number(s) and a summary of each item listed) filed with or submitted to the FERC or
other federal regulatory agency (or their staffs) by Duke-PowerDEC, PEC, Duke Energy
Corporation, Puke—Energy—Shared—ServicesDEBS, PESC, other Affiliates, or the

Nonpublic Utility Operations, to the extent such filings and submissions are

e
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| reasonably likely to have a significant Effect on Buke-PewerDEC's or PEC's rates or
service to its North Carolina retail customers, and (b) a list of all orders issued by FERC
or any other federal regulatory agency (including docket number(s) and a summary of

| each order listed) in dockets to which DukePewerDEC, PEC, Duke Energy Corporation,
any other Affiliate, or any Nonpublic Utility Operation is a party, to the extent such

| orders are reasonably likely to have a significant Effect on Duke-PewerDEC's or PEC’s
rates or service to its North Carolina retail customers.

| 42z cC. COST ALLOCATIONS AND RATEMAKING

16.  Subject to additional provisions set forth in the Code\of Conduct approved by this
Commission, Buke-Rowerthe Utilities shall take the followmg actions in connection with
procuring goods and services for theirits utility operatlons from non-utility Affiliates or
Nonpublic Utility Operations and providing go‘aoE’Ethand services to itetheir non-utility
Affiliates or Nonpublic Utility Operations: g
(a) The UtilitiesBuke-Rower shall not seek to recover from tts-thelr retail customers

any costs that exceed fair Maikét Value for any serwce provided to Buke
PowerDEC or PEC from Duke\\Energy Corporatlon anothe;a non-utility
Affiliate, or a Nonpublic Utility Oper n.

] (b) Duke-Rowerfhe Utll‘i‘tt?"‘s@gjt seek outuy all goods and services from the
lowest cost quallfled"ﬁfowdeﬁof comparable goods and services, and shall
have the burden of prowng that all.goods and‘servuces procured from itstheir

non-utility Affiliates or Nonpubllc~Ut|I|ty Operatlons have been procured on

terms gnd condltlons comparable t3§the most favorable terms and conditions

reasong_bly avallable in the relevant market..whlch “shall include a showing that

comparable goods o1 serwces could not have.-been procured at a lower price

from quallfled non-Affiliate sources or that Buke-Rowerthe Utilities could not

have prowded the@gw:ces or goods itself-themselves on the same basis at a

lower cost To thls endxauke—PoweFthe Utilities must conduct periodic market

. , pnce studles fortfgoods and serwces it—they receives from Duke Energy

g Corporatlon\ Duke—E-nefgy—Shared—SewmesDEBS PESC, another non-utility

\\ \ Affiliate, oFa NonpubI|0tUt|I|ty Operatlon The Utilities and Utility Affiliates shall

ﬁbe allowed totgrowdé“goods and services to each other and to DEBS and
:RESC at the sugpher s fully'distributed costs.

S

(c) DEC -and PEC shall have the burden of proving that all goods and
serwces provuded ‘to Duke-Energy-Shared-Services-Duke Energy Corporation,
another n on-utlllty Affiliate, or a Nonpublic Utility Operation have been
provided on.thé terms and conditions comparable to the most favorable terms
and conditions reasonably available in the market, which shall include a
showing that such goods or services have been provided at the higher of cost
or market price. To this end, Buke—Roewerthe Utilities shall conduct periodic
market price studies for goods and services provided to Duke Energy
Corporation, Buke-Energy-Shared-Serviees,-another non-utility Affiliate, or a
Nonpublic Utility Operation. The Utilities and Utility Affiliates shall be allowed to
provide goods and services to each other and to Duke—Energy Shared
ServicesDEBS and PESC at the supplier's fully distributed costs. —as

-  _  _ _  _ __  ___ _ _ _____________ ____________________________________
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(d) The evaluation of providers of goods and services and the comparison of
| goods and services to Market Value required by the Regulatory Conditiong
may take into consideration qualitative as well as quantitative factors. To the
extent that comparable goods or services provided to Buke-RowerDEC or PEC
or by Buke-RPewerDEC or PEC are not commercially available, this Regulatory
Condition shall not apply.

| 178. For the purposes of North Carolina retail accounting, reporting, and ratemaking, the
Commission may, after appropriate notice and hearing or other appropriate
opportunity for Buke-RowerDEC or PEC to be heard, issue future orders relating to
Duke-RowerDEC's or PEC's cost t of service as the- Commlssmn may determine is
necessary to ensure that Duke—PowerDEC's or BEC's’operations and transactions
with its—their Affiliates and Nonpublic Utility Operatlons are consistent with the
Regulatory Conditions and Code of Conductiapproved by the Commission, and with
any other applicable decision of the Commission. ™% ’__

18. With regard to goods and services prowded by Duke-PeweFDEGwor PEC to Duke Energy
Corporation, other non-utility Afﬂllates (or the Nonpublic Utlha!_Operatlons and to
goods and services, including Shared Serwces prowded to DHkO—{%WGFDEC or PEC by
Duke-Energy-Shared-ServieesDEBS, PESCaDuke’Energy Corporation (should Duke
Energy Corporation be allowed to providé¥any, Stich goods or serwces) any other

non-utility Affiliate, or any Non publlc Utility Operation, the following conditions shall

apply: AN
\\\ \\':‘?\'\ N \.

{a) NG d DFigF-to-the‘expe clog e-MergerTo the extent
ch sepvice a reements have not rev:ousl been flled Puke-RowerDEC and
PEC 3@Irflle pursuant to G, S\ 625153 fihal forms of service agreements that
authonze the prowsmn and recelpt of non- power goods or services between
and among Duke—PeweFDEc ﬁ—PEC, their_Affiliates or Nonpublic Utility
Operatlons the Ilst(s);of goodskand services_Duke PowerDEC it—and PEC
mtends to take fr%m-‘Duke-Enepgy—Shared-SemeesDEBS and PESC, and the
basns for the determmatlomof suchdilst(s) and election of such services. All
- such lists - that mvolve paymentzof fees or other compensation by Buke
PeweFDEC on PECﬁ?'éhall require acceptance and authorization by the
Commlssm and shail bE\subject to any other Commission action required or
WZed by N@kth Carglina law and the Rules and orders of the Commission.

{e}b) The services rendered by Buke—PowerDEC or PEC to its Affiliates and
Nonpublic Utility Operations and the services received by Buke-RowerDEC or
PEC from its_Affiliates and Nonpublic Utility Operations pursuant to these
agreements, the costs and benefits assigned or allocated in connection with
such services, and the determination or calculation of the bases and factors
utilized to assign or allocate such costs and benefits, as well as Duke
PowerDEC's and PEC's compliance with its-the Commission-approved Code
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of Conduct and all Regulatory Conditions-placed-upen-it-by-the-Gommission,
shall remain subject to ongoing review. These agreements shall be subject to
any Commission action required or authorized by North Carolina law and the
Rules and orders of the Commission.

"-'-'-.:-:-- SOt '- -G etd - 8 ::; ::i:"..\ H
N T %2 NED

(€) With fegard to gdoods or seiVices provided b
ServicesDEBS or.PESC, any othér-Affiliate, Duke Ener
~"ZNanipublic UtilityiOperation“to anyeither of the Utilities: Buke-PowerDEC and
L *" PECYshall keepYonufile with'thelConiitiission a cost allocation manual for Buke
Energy Shared-ServicesDEBS and/PESC, their Affiliate, or any Nonpublic Utility
« "\ Operation"providing-adods and services to Buke-PowerDEC or PEC. Each
\gest allocation thanual shall describe how all direct, indirect, and other costs of
\slch provider df goods ahd-Services will be charged between and among Duke
PewerDEC, PEC, their Affiliates, Duke Energy Corporation, and the Nonpublic

Utility Operationsicand shall include a detailed review of the common costs to
be allocated andithie allocation factors to be used.
 N\Y%

{#] The CAM(S) shall be updated annually, and the revised CAM(s) shall be filed
with the Commission no later than March 31 of the year that the CAM(s) are to
be in effect. Puke-PowerDEC and PEC shall review allocation factors every two
years, and the result of such review shall be filed with the Commission; and
Interim changes shall be made to the CAM(s), if and when necessary, and shall
be filed with the Commission. No changes shall be made to the cost
allocations, cost allocation methodologies. or related accounting entries
associated with goods and services (including Shared Services provided by
Duke-Energy-Shared-ServicesDEBS or PESC) provided to or by Duke Energy

Corporation, other Affiliates, and the Nonpublic Utility Operations until Buke

e |
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(@)

(th)

PowerDEC or PEC has given 15 days notice tc the Commission of the
proposed changes.

: B i GO0 The
Utllltles shall flle nnually W|th the Commlsswn pursuant to G S. 62-153 the
list(s) of goods and services {1) i#—they intende to offer to Duke Energy
Corporation, Buke-Energy-Shared-ServicesDEBS, PESC, other Affiliates, and
the Nonpublic Utility Operations, and (2) it-they intends to take from Duke
Energy Corporation, PESE, other Affiliates, and the Nonpublic Utility

Operations (excluding Shared Services provided by Buke-Energy-Shared
ServicesDEBS and PESC, which are required to be filed pursuant to

subsection (a) above), and the baS|s for theéw*'det’ermmatlon of such list(s) and
election of such services. thatan

(i) The list(s) of goods and serwcesd_includmgz he list required by
subsection (a) above, shall be. updg;ed?annually, and:the revised list(s)
shall be filed with the Commissjon no*later than March'3 %cf the year that

they are to b‘eg?ih‘eﬁect and :._-‘
A
(i) Interim changesishall be‘.made to theilist(s) of goods and services, if and

when necessary,!and shallxbeﬁflled wnthﬁthe Commission. No changes

shaII;be made to th'egllst(s) of*gcods and ser\nces until Buke-RewerDEC
SN, A

£ othEC‘has,glven 15;{1ays notlce-t the Commission of the proposed

i

Wﬁ@ respectato mtenma.changes to the CAM(s) or the list(s} of goods and

‘s services, fo'r\whlch 15°daysinotice tc the Commission is required, the following

EOry f"‘pro"!ce! IduI res shallaapply Beforecthe®enhd of the notice period, the Public Staff

3.-"
“.

X
shall fllewa response >and maké-a‘recommendation as to how the Commission

., Should proceed If the:€ Commlssmn has not issued an order within 30 days of the

\ -end of the notlce penod:;.,Duke—PeweFDEC or PEC_may proceed with the

(gi)

(hj)

changes but shall: be subject to any fully adjudicated Commission order on the
matter ‘-.

]
The advance n |9e provisions of Regulatory Condition No. 56(b) do not apply
to any of+the‘f _i_Iipgs made pursuant to this condition.

The Service Agreements, the CAM(s) and the assignments and allocations of
costs pursuant thereto, the biannual allocation factor reviews, the list(s) and the
goods and services provided pursuant thereto, and the changes to these
documents shall be subject to ongoing Commission review, and Commission
action if appropriate.

| 19.2%. Notwithstanding any of the provisions contained in these Regulatory Conditions, to the
extent the allocations adopted by the Commission when compared to the allocations
adopted by the other State commissions with ratemaking authority as to a Utility
Affiliate of Buke—-PowerDEC or PEC result in significant trapped costs related to

-
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|ZL

"non-power goods or administrative or management services provided by an associate
company organized specifically for the purpose of providing such goods or services to
any public utility in the same holding company system," including Buke-RewetDEC and
PEC, Buke-RowerDEC and PEC may,—aﬂer—t-he—effeehve—da%e—ef—the—Energ-y—Pelwy-Aet
of-2006{PUHGCA-2005); request pursuant to Section 1275(b) of Subtitle F in Title XIl of
PUHCA 2005 that the FERC "review and authorize the allocation of the costs for such
goods and services to the extent relevant to that associate company.” Such review and
authorization shall have whatever effect it is determined to have under the law. The
quoted language in this condition is taken directly from Section 1275(b} of Subtitle F in
Title XIl of PUHCA 2005. The terms "associate company” and "holding company
system" are defined in Sections 1262(2) and 1262(9), respectlvely, of Subtitle F in Title
Xl of PUHCA 2005 and have the same meanings: for purposes of this condition.

‘s:
202. Transactions between Duke-F!eweFDEC oriPEC and Duke Energy Corporation,
other Affiliates, or the Nonpublic Utility Operatlons'@ other transactions among
Affiliates if such transactions are reasonably;likely to haveia,significant Effect on Buke
PowerDEC's or PEC's retail Rateﬁsrg& Service, shal!;\be reviewed at least
baiennuallybiannually by Duke Energy Corporation's |nternalfraud|tors To the extent
external audits of the transactions arejconducted, Duke—PeweFE)EC and PEC shall
make available such audits for review byithe PubliéiStaff and théXCommission. Duke
PowerDEC and PEC shallgmake available forrﬁewew by the Pugl-@Staff and the
Commission all workpapers rglatlng to mternai egudlts and all other internal audit
workpapers, if any, related to afflhate transactaons sand shall not oppose Public Staff
and Commission requests to rewe\w relevant external"audlt workpapers.

For North Carg!grfﬁ%tall electric cost of serwc)eﬂgtgmaklng purposes, Buke-Powerthe
Utilities’ electnc systemgcosts shali be asmgned#;?r allocated among retail and
wholesale junsd;ctlons based on reasonabie and appropnate cost causation principles.
Assignment oF ailocatlon of»costs to thé"North Carolina retail jurisdiction shall not be
adversely affected by\the manner and amount of recovery of electric system costs from
the C'é't’g’\'frvba Jomt Owiiers as-a- result o’f"g‘greements between Duke-PowerDEC and
W P h T
the Catawba 4dint Owners. For cos ‘ofiserwcelratemaklng purposes, North Carolina
retall ratepayers:will be he@harmless from any cost assignment or allocation of costs
resultlng from they agreements between BPuke—PRowerDEC and the Catawba Joint

Owners \Q .
| 2322, Nelther Buke—PewerDEC, PEC, Duke Energy Corporation, any other Affiliate, nor a

Nonpubhc':thIlty Operation shall assert that any interested party is prohibited from
seeking the mclusnon inffuture rate proceedings of cost savings that may be realized as
a result of the—MergeFa business combination transaction impacting Buke PowerDEC
and PEC. N

ef—Neﬂh—GaFelma—Feta'fl—sustemer—The North Carohna portlon of costs to achleve

merger—any business combination transaction savings shall be reflected in PBuke
PewerDEC's and PEC's North Carolina ES-1 report as recorded on its books and

records under generally accepted accounting principles. Fe-the-extent-a-one-yearrate

s )
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Formation of ProgreSSiEnergy’-Inc., and Progress Energy, Inc.'s the-merger with Florida
Progress>Corporation ¥shall be éxéluded from PEC's utility accounts, and all direct or
indirect ‘corporate costtincreases, if any, attributable to those three events shall be
excluded fromhutility costsifor all purposes that affect PEC's regulated retail rates and
charges. For purposes‘of this condition, the term "corporate cost increases” is defined as
costs in excess. ofsthe-level PEC (a) would have incurred using prudent business
judgment, or (b) wélild have had allocated to it, had these transactions not occurred.
"Corporate cost increases” shall also __include an ayments _made under
change-of-control agreements, salary continuation agreements, and/or other severance-
or personnel-type arrangements that are reasonably attributable to these transactions.
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| 25.  Buke-PewerDEC's North Carolina retail customers shall be held harmless from all
current and prospective liabilities of Cinergy Corp. and its subsidiaries including, but
not limited to, the litigation involving manufactured gas plant sites, asbestos claims,
environmental compliance, pensions and other employee benefits, and taxes. PEC's

North Carolina retail customers shail be held harmless from all current and prospective
liabilities of Florida Progress Corporation and its subsidiaries, including, but not limited
to, the litigation involving Mid-Continent Life Insurance Company. pensions and other
employee benefits, decommissioning_costs, and taxes.

30-

26.26. Duke-RewerDEC and PEC shall file ar-annual reports;gf affiliated transactions with
the Commission in the format prescribed by the Commussnon in Docket No. E-7, Sub
694. The report shall be filed on or before May,,30eof ‘each year, for activity through
December 31 of the preceding year. Changes ‘may;be made, if and when deemed
requirements and submitted

necessary, to the required affiliated transactlon;r"ewportmga
to the Commission for approval.

conducted no Iess often than every two yearsr&The mdependent audltor shall have
sufficient access to the books and&ecords of BuJ_e“e—PeweFDEC, PEC. Duke Energy
Corporation, other Affiliates, andall of\the Nonpubllowtglllty Operations to perform the
audits. The scope_of of the audits shalt mclude Duke Energy Corporation's,-and Buke
PowerDEC's and*PE PEC'§ compllance wnth.«all Qﬂndmons ordered herein concerning
affiliate companyftransactlons mc!ud|ng:the,,propr3_gtytof the transfer pricing of goods
and services{bétween andlor among\Duke—PeweFthe Lltilities: and their —and-its-their

amhatesAfﬂha‘t?’\s,t that is }Buke Energy ‘Corporation, other Affiliates, and all of the
Nonpublic Utility Operatgzgns flhe UtllltlesBuke-PeweF and the Public Staff shall confer
and jomtly Qgttlfy one‘orymore p@posed ~|ndependent auditors. Other parties shall
,have*an opportg»qlty 1o, comment*ar;g propose additional auditors. Selection of the
\lndependent audltor shaltcbe made by the-Commission. The independent auditor shall

be superwsed in. ‘lts dutle%by the Publlc Staff Net—later—than—é@—days—aﬂer

Duke Ener%Corporatlon\shall bear the cost of the audlts and aII such costs shall be
| excluded from.the UtllltlesDuke—Pewe#s utility accounts, except to the extent that
reasonable asmgnments;or allocations of such audit costs may be included in the
| transfer prices charged {o Duke-Rowerthe-Utilitiesthe Utilities for goods and services

provided to ithemt. by Duke Energy Corporation, other Affiliates, and all of the
Nonpublic Utility Operations; provided however, that such transfer prices, individually,
shall not exceed prices determined in strict compliance with all other Regulatory
Conditions and the Code of Conduct as prescribed herein. The appropriateness of the
assignment or allocation of the cost of the audits to utility accounts in the manner
described above, if any, shall be subject to review in subsequent ratemaking
I proceedings. The auditor's reports shall be filed with the Commission. Duke
RoewerDEC or PEC may request a change in the frequency of the audit reports in future
years, subject to approval by the Commission. Duke Energy Corporation shall
endeavor to coordinate the various state affiliate transaction audits. To the extent
separate third-party independent audits continue to be performed in the other states,

.
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the Utilities Puke-Rewershall provide the reports of those audits to the Public Staff and
the Commission.

: vy

The Utilities! M Buke Energya Corporation, the other Affiliates, and the
Nenpublic Utlllty Operatlo%shali be bound by the Code of Conduct approved by the
Commission i E-NoT > .:and as it may subsequentiy be amended.

SN N IO
FINANCEICORPORATEaGOVERNANCE
SO\ o
Dukeé Energy Corporatlon shall’mamtaln its books and records so that any net equity
investment in Cinergy* Cgarp nd*Progress Energy, Inc, or itstheir subsidiaries (or their
successorsj)}.,py Duke Energy Corporation or any of its Affiliates can be identified and
made availabie_on an ongomg basis. This information shall be provided to the Public
Staff upon |t§\requ€§t/ /

Duke Energy Corporatlon and-Duke-RowerDEC and PEC shall keep their respective
accounting books and records in a manner that will allow all capital structure
components and cost rates of the cost of capital to be identified easily and clearly for
each entity on a separate basis. This information shall be provided to the Public Staff
upon its request.

37-31. Duke-RowerDEC shall keep its books and records so that the amount of Duke Energy

Corporation's equity investment and member's equity in Buke-PewerDEC and PEC can
be identified and made available upon request on an engoing basis. This information
shall be provided to the Public Staff upon request.

- - - ]
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| 33-32. As part of its NCUC ES-1 Reports WDEC and PEC shall alse-include a
schedule of any: capltalicontnbuhon(s) receive dsfrom DuketEnergy Corporatlon in the
appllcable c‘a'!g’pdar quarter he-6 ! MeRtS 6E ply-te

e-She - - .Aspartof
Duke—PeweFDEC 'S and PEC s next general rate cases, any-future—pmeedu#e—relahng—t-e
Stoaleulatic the Commission may consider

a—;eplasement—east—saleulaﬂen—wm—be—detemﬂed—
whether either Utlllt!rs cost of debt has been detrimentally impacted through their

affiliation with Duke Enerqy Corporation or their Affiliates. This condition does not
indicate a preference for a specific debt rating for Buke-RowerDEC or PEC within the

intended investment grade range provided for in Regulatory Condition No. 43-42 on
current or prospective bases.
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34. The UtilitiesBuke-Rower shall identify as clearly as possible long-term debt (of more
than one year's duration) that theyit issues in connection with theirite regulated utility
operations and capital requirements or to replace existing debt.

| 35.  With respect to all proposed financing transactionsft_gt;}following shall apply:

(a) For all types of financings for whrch#éikefpewerDEC or PEC (or its-their
subsidiaries, if any) are the |ssuer§/of the respective securities, Buke
PowerDEC or PEC (or its-their sub%qtlanes if any)ishall request approval from
the Commission to the extent requrred by G.S. 62- 160 through G.S. 62169 and
Commission Rule R1-16. Generally, the format of\these filings should be
consistent with past practices. Al st}!elf registration” approach (similar to Docket
No. E-7, Sub 727) may be requested ,

TN

(b) For all types of flnanclng"‘snby Duke Energy Corporatlon other than short-term
debt as described in é?s“sg\ -1 Gz\the followmg shall apply:

(i) On or before January 1%‘oﬁte}ch year;\E)uke Energy Corporation shall
file wrttﬁtge Commlssmn E erve onvt't'l"e Public Staff an advance
.-confldentlahplan of Al secur&es |ssggnces that are antlmpated to occur
'}dunng thatﬁcalendar year. b

anﬂnﬂal confideéntial plan sh‘all mclude a descnptron of alI flnancmgs that

Duké‘Energy*é‘&ﬁ‘bratmn%sonabty believes may occur during the

appllcable calendar year-eA description for each financing shall include

tt’f"e?best estlmates of the~fo||owrng type of security; estimate of cost rate

(e. gt‘ mterest rate for debt); amount of proceeds; brief description of the

& purposelreasomfor issue; and amount of proceeds, if any, that may flow
\\to Buke-Peg:veFDEC -or PEC.
- £

AAf at any t tlme material changes to the financing plans included in the filed
plan appear likely, Duke Energy Corporation shall file a revised 30-day
ad\r.ance confidential plan that specifically addresses such changes with
the €Gommission and serve such notice on the Public Staff.

(i) At the time of the confidential plan filings identified above, Duke Energy
Corporation shall also file a non-confidential notice that states that a
confidential plan has been filed in compliance with Regulatory Condition
No. 4140.

{iv) Duke Energy Corporation may proceed with equity issuances upon the
filing of the confidential plan. However, actual debt issuances shall not
occur until 30 days after the advance confidential plan or revised plans
are filed. In the event it is not feasible for Duke Energy Corporation to file

L
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a revised advance confidential plan for a material change 30 days in
advance, such plan shall be filed by a date that allows adequate time for
review or a debt issuance shall be delayed to allow such review.

{v) Within 15 days after the filing of an advance confidential plan or revised
plan, the Public Staff shall file a confidential report with the Commission
with respect to whether any debt issuances require approval pursuant to
G.S. 62-160 through G.S. 62-169 and Commission Rule R1-16 and shall
recommend that the Commission issue an order deciding how to
proceed. Duke Energy Corporation shall have seven days in which to
respond to the report. If the Comm}gﬂgn determines that any debt
issuance requires approval, the /Commlssmn shall issue an order
requiring the filing of an appllcatlomand no issuance shall occur until the
Commission approves the appllcatlon If the Commission determines
that no debt issuance requlres""é‘f)proval the Commission shall issue an
order so ruling. At the engfgé_the notice perlod Duke Energy Corporation
may proceed with the Agebt issuance, but shaII be subject to any fully
adjudicated Commission jorder on the matter; \prowded however, that
nothing herein shall affect, the appggablhty of‘GS 62-170 or other
similar provision to such securities orsobligations. N&

P ¢ --

(vi) Onor beforexApr|I\15 of each yeargDuke Energy Corporation shall file
with the Commassuon areporton allsflnancmgs that were executed for the
previous calendar year*ﬁThe actual%ports should include the same
information as required abavesfor the¥advance plans plus the actual

B i ey %
|ssuancexqosts «%\ 2 A3
A 5y NGO
(c) Ifa flllng with the Securltles and Exchange Commission or other federal agency

will be mg;_de in cormctlon mtﬁ %ecurmes issuance, the notice shall describe
such f|||ng(s) and mdlcate the approximate date on which it would occur.

f

SE'".-

(d)y ' AII securltles |ssnces or fmancm?.;s that are associated with a merger,
G q/ acqwsmon,,or other_%usmess ¢ombination shall be filed in conjunction with the
'\mformatlon requwements and deadlines stated in Regulatory Condition No.

543 '
RN
(e) The agvance notlce provisions of Regulatory Condition No. 56(b} do not apply
to any of the flllngsl made pursuant to this condition.

3736. These condmons -do_ not supersede any orders or directives of the Commission
regarding the i issuance of specific securities by Buke-RewerDEC, PEC or Duke Energy
Corporation. The approval of the Merger by the Commission does not restrict the
Commission’'s right to review, and by order to adjust, Buke-RewerDEC's or PEC's cost
of capital for ratemaking purposes for the effect(s) of the securities-related
transactions associated with the Merger.

30-37. The UtilitiesDuke—Rewer shall manage its—their businesses with the intention of
maintaining an investment grade debt rating on all of its-their rated debt issuances with
alt of its-their debt rating agencies. If Buke-RowerDEC's or PEC’s debt rating falls to the
lowest level still considered investment grade at the time, Buke-RowerDEC or PEC
shall provide notice to the Commission and Public Staff within five (5) days of such

]
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change and an explanation as to why the downgrade occurred. Within 45 days of such
notice, Buke-PowerDEC or PEC shall meet with the Commission and the Public Staff
and provide information regarding the steps it intends to take to maintain and improve its
debt rating. The advance notice provisions of Regulatory Condition No. 56(b) do not
apply to this Condition.

38. Duke Energy Corporation and the Utilitiesbuke—Pewer shall ensure that the
UtilitiesBuke-Rower-has-have sufficient access to equity and debt capital to enable the
UtilitiesPuke—PRower to adequately fund and maintain #s—their current and future
generation, transmission, and distribution systems and otherwise meet the service

| needs of its-their customers at a reasonable cost.

39. Duke-RewerDEC shall limit cumulative dlstrlbuuons;i'hﬁ%ﬁi to Duke Energy Corporation
subsequent to the mMerger of Duke Energy g_qmoratlon and Cinergy Corp to (i) the

amount of Retained Earnings on the day pnor~t"ﬂ1e closure of such the-Mmerger, plus
(ii) any future earnings recorded by Duke-PowerDEC subsequent to suchthe Mmerger.

| 40. DukePowerDEC or PEC shall not§iinvest in a non-regulated, utility asset or any
non-utility business venture exceeding $50 m|II|on doIIars in purchase price or gross

which the advance notice prov provrsrons sions of Regul,a;pqry}#éondltlon No. Sg(b) shall appty

Purchases of assets, lncludrqg Iand that will béiheld with a definite plan for future use in

| providing Electric Services in. Duke—Pewera - DEC'sgor PEC's franchise area shall be

excluded from this advance notrce requirement. )

\"3\ \\‘\\

| 41. By April 15 of each yéar, Duke Energy Corporatlon shall i provide to the Commission

and the PublifStaff aé%port summanzrng ‘Dike Energy Corporation's investment in

exempt wholesale generators (EWGslﬂsand fore"iﬁ?t'ffutlhty companies (FUCOs) in

relation to itS&level of consolldated retalned earnings and consolidated total

capitalization at thé\end of-the precedrng year. Exempt wholesale generator and

forelgn utllrty company are defmed in Sectlon 1262(6) of Subtitle F in Title XIl of
PUHCA 900553nd havey the same meanings-for purposes of this condition.

Buke—Power—'Fhe—UﬂhtresThe Utilities shall borrow short-term funds in the financial
markets or through the,\ tility Money Pool Agreement” (Utility MPA), provided that the
Utlllty\MPA (a) is mog‘!;red to exclude Tri-State Improvement Company; and (b}
continués:to provide thatino loans through the Utility Money Pocl will be made to, and
no borrowmg_sd\througrﬁhe Utility Money Pool will be made by, Duke Energy
Corporatron, Progress Energy. Inc., and Cinergy Corporation. If, after December 31,

2008, certain of\The Clnclnnatl Gas & Electric Company's generation assets are not
dedicated to servmg,retall load in its service territory and are not subject to the rate
stabilization plan (as approved in Case 03-93-ATA) or traditional regulation, then Buke
RewerDEC shall obtain Commission approval to continue to participate in the Utility
MPA. The UtilitiesBuke-Pewer shall acquire its-their long-term debt funds through the
financial markets, and shall neither borrow from nor lend to, on a long-term basis, Duke
Energy Corporation or any of is—their other Affiliates. To the extent that Duke
PowerDEC or PEC borrows on short-term or long-term bases in the financial markets
and it is feasible to obtain a debt rating, its debt shall be rated under its own name.

| 43. Duke Energy Corporation shall comply with New York Stock Exchange Listing
Standards with respect to the composition of its Board of Directors.

e ——
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46.

Duke Energy Corporation shall notify the Commission subsequent to Board approval
and as soon as practicable following any public announcement of any investment in a
regulated or non-reguiated business representing five (5) percent or more of Duke
Energy Corporation's market capitalization. The advance notice provisions of
Regutatory Condition No. 56(b) do not apply to this Condition.

If an Affiliate of Duke-RewerDEC or PEC experiences a default on an obligation that is
material to Duke Energy Corporation or files for bankruptcy, and such bankruptcy is
material to Duke Energy Corporation, Buke—RowerDEC or PEC shall notify the
Commission in advance, if possible, or as soon as pog@le but not later than ten days
from such event. The advance notice provisions of Regulatory Condition No. 56(b) do
not apply to this Condition. ;

By March 31 of the-fi 8

Mareh—34—thereaﬂereach yea Duke-Pewerthe Ut|l|t|es shaIIaflle an annual report in the
format provided hereinafter. The Ut|Irtlesgerke-Flewe,c anm;Publlc Staff shall meet
and reach agreement as to the list of’Affllrates for purposes ofgfhrs Annual Report that
constitute Significant Affiliates and Duke—P,gwer the Utilities sha!l;ﬁe this list with the
Commission. In the event the Public Staff and—Duke—PeweFthe Utilities are unable to
reach agreement within a reasonable ﬂm%@tg shali file their proposed lists and
submit the unresolved |ssu§‘rt‘6£he Commlssm for resolution. Thereafter the list

shall be updated as approprrate on{an .annual basis: 2
«!. N gi-\ '

s —
STAREG1378 Page 23

3052



ANNUAL REPORT ON CORPORATE
GOVERNANCE AND FINANCE

Report for Buke-Rower-Cempany—-:GDuke Energy Carolinas, LLC,

and Progress Energy Carolinas, inc.
Year Ending December 31,

1. Provide a complete, detailed organizational chart that identifies Buke
PowerDEC, PEC and each Significant Affiliate, including major groups
and departments State the business purpose of each company and
each major group and each department wﬂhm:each company. Changes
from the report for the immediately precedrngtyear shall be summarized

at the beginning of the report AR

2. Identify all Significant Affiliates that are considered to constitute
non-regulated investments and prowde eachy\ company's total
capitalization, the percentage: it represents \ofy Duke Energy

Corporation's total non- regulated mvestments and theapercentage it
represents of Duke Energy Corporatlons total investrents. Changes
from the report for the immediately, preced@ear shall betsimmarized
at the beginning of the report

3. Provide an assessme ?;\of the risks that\ach unregulated Significant
Aff|||ate could pose toYDuke“Rawer| DEC orsRPEC based upon current

changes to;those activities®
$ TN .

4, Prowde a descnptlon of DukePewDEC's PEC 8 and each Significant
Affiliates actual cap|tal structur“f In addition, describe Duke Energy
Corporatlonasx P-CiSE;g‘Qd Du_*keﬁ—-PewerDEC s goals for Buke

#" PewerDEc-s a{dfPEC s=c@£|£al str{g/t‘ure and plans for achieving such

§ “goalsis AN o o
& bt gy f
SsQProwde a complet\descnpnon of all protective measures {(other than
“those prowded for biﬁthe Regulatory Conditions adopted in Docket
No _E-7, Sub 795);'” efféct’between PukePewerDEC, PEC and any of
its-tnelr Afflllates and a description of how each measure operates. This
should‘mclude but not be limited to, mitigation of Buke-RewerDEC's and
PEC’ s~exposure |n the event of a bankruptcy proceeding involving any

afflllate(s) ‘g

6. Provide a I|st of corporate officers and other key personnel that are
shared between Puke-RowerDEC, PEC and any Affiliate, along with a
description of each person's position(s) with, and duties and
responsibilities to each entity.

7. Provide a calculation of Duke Energy Corporation's total market
capitalization as of December 31 of the preceding year for common
equity, preferred stock, and debt.

- _____________________
STAREG1378 ' Page 24

3053



48.47. The cost of capital conditions included herein shall also apply to the Utilities'Puke
Power's_ determination of ite-their maximum allowable AFUDC rate, the rate of return
applied to any of the Utilities'Duke-Power's deferral accounts and regulatory assets
and liabilities that accrue a return, and any other component of the Utilities'Buke
Powers cost of service impacted by the cost of debt.

40-48. Duke-RowerDEC shall carry forward to its pest-merger-balance sheet following the
merger of Duke Energy Corporatlon and Cinergy Corp, among other things, the
balances, without adjustment(s), in all accounts of the following nature: regulatory
liability; deferred credit, including deferred income tax; reserve; valuation; and
over-accrued liability accounts, if any, applicable andlor reasonably attributable to
Duke Energy_Corporation's regulated electric utility. ogeratlons which existed prior to
consummation of the merger. Further, Duke Eneré‘y’igorporatlon shall promptly, where
appropriate, distribute to Buke-RPewerDEC any and\all\payments refunds, dividends,
other distributions, etc., received by Duke Energy Cgrgoratlon subsequent to the
merger of Duke Energy Corporation and’ Clnergy Corpithat have arisen from and/or
are attributable to payments dlstrlbut;gns'fetc having peehymade by its regulated
electric utlluty operations prlor to the merger mcludmg such funds received as a result

62.49. For all proposed mergers, acqmsmons or other business combinations invoiving
Duke Energy Corporation, Quke;Pewe#DEC, PEC:. other Affiliates, or the Nonpublic
Utility Operahons the following “éonditions, shall applyi..
fr e
(a) For any; proposed‘merger acqmsmo ‘ oother business combination by or
affectmg\Duke—PoweFDEC or PEC, Duke—PewerDEC or PEC shall file an
apphcatlon for approval pursuant to G S. 62-111(a) at least 180 days before the
wosed vclosmg#date for such Jmerger, acquisition, or other business
<7 cOmbination g~ %\

-

b): For ar‘\\g?\-uroposed merger, acqulsmon or other business combination that is
. -~ believed not tggaffect Duke-PeweFDEC or PEC but which involves Duke Energy
\Corporatlon omr Aff|I|ates or the Nonpublic Utility Operations and which has
g
a'transaction value exceeding $1 billion:

{

= o

‘Advanc ‘_rzlotlflcatlon shall be filed with the Commission at least 90 days
prlor tof.the proposed closing date for such proposed merger,
acqm%;on or other business combination. The advance notification is
intended to provide the Commission an opportunity to determine
whether the proposed merger, acquisition, or other business
combination is reasonably likely to affect Buke-PewerDEC or PEC so as
to require approval pursuant to G S. 62-111(a). The notification shall
contain sufficient information to enable the Commission to make such a
determination. If the Commission determines that such approval is
required, the 180-day advance filing requirement in subsection (a),
above, shall not apply.

(i) Any interested party may file comments within 45 days of the filing of
the advance notification.

e .
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(iii) If timely comments are filed, the Public Staff shall place the matter on a
Commission Staff Conference agenda as soon as possible, but in no
event later than 15 days after the comments are filed, and shall
recommend that the Commission issue an order deciding how to
proceed. If the Commission determines that the merger, acquisition, or
other business combination requires approval pursuant to G.S.
62-111(a), the Commission shall issue an order requiring the filing of an
application, and no closing can occur until and unless the Commission
approves the proposed merger, acquisition, or business combination. If
the Commission determines that the@merger, acquisition, or other
business combination does not reqwre approval pursuant to G.S.
62-111(a), the Commission shall |ssue*an order so ruling. At the end of
the notice period, if no orderihas been issued, Duke Energy
Corporation, any other Afflllat% the Ngr'lgubllc Utility Operation may
proceed with the merger, acqursutlon or other~2us|ness combination but
shall be subject to any= fuily-adjudlcated Commrssron order on the
matter. - £

(iv)  The advance notice prowswnsof Regulatory Condltlon ‘No. 56(b) do not
apply to anyofthe filings madepursuant to this Condltlon

G. STRUCTU REIORGANIZATION;\

| 48-50. Puke-RPowerDEC or PEC shall flle notlce with the Cemmlssmn 30 days prior to the

initial transfer or" a“rﬁr?subsequent t;ansferfof any\serwces functions, departments,

| employees, rlghts""'sbllgatlons assets or I|ab|||t|es from Buke—PewerDEC or PEC to

DEBS. PESC DukeiEnergy Corporation, another

Affiliate, or a Nonpubllc Utllrty Operation- that potentially would have a significant effect

| on Duke—PewerDEC's {or JPEC's publlc\ utility operations. The advance notice
provisions. of:EReguIatory:Condltlon ‘No. 56(@apply to this Condition.

he-The operation of Buke

Pewer—the Utllmesuunder a holdlng company structure shall continue to be subject to
Commrssron revnew“ﬁ)\the extentathe Commission has authority under North Carolina
law, |t~may order Iawful modlflcatlons to the structure or operations of Duke Energy

| Corporatrorﬁt‘: Duke—Energ-y—Shareé—SereesDEBS PESC, another Affiliate, or a
Nonpubllc Utrhty Operatren and to take whatever action the Commission deems

| necessary {5 protectfﬁuke—Pewe#sthe Utilities’ North Carolina retail customers,
including, but not‘hmlted fo, modifications necessary to address changes in the electric
industry.

51-52. Buke—PewerUpon request, the Utilities shall meet and consult with, and provide
requested relevant data to, the Publlc Staff at—least—semarmuall»y—th#eug-h—zgm

meet-mg—rs—nesessary— regardlng plans for srgnlﬁcant changes in Buke-PewerDEC'

PEC's or Duke Energy Corporation's organization, structure (including RTO
developments), and activities; the expected or potential impact of such changes on
DPuke-PowerDEC's or PEC's retail rates, operations and service; and proposals for
assuring that such plans do not adversely affect the Utilities'Buke—Pewers North
Carolina retail electric customers. To the extent that proposed significant changes are

e S —
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planned for any Affiliate's or Nonpublic Utility Operation's organization, structure, or
activities, then Buke-Rewersthe Utilities’ plans and proposals for assuring that those
plans do not adversely affect thelrrts customers must be mcluded in these meetlngs

- The Utllltles shaII |nform the
Public Staff promptly of any such events and changes.

53. The Utilities shall provide to the Public Staff, 30 days_ﬂrlor to fi nallzatlon, the Tax
Sharing Agreement, and any plans to consolidate.:Dilke Energy Corporation’s and
Progress Energy. Inc.'s employee benefit plans,. andtany other similar agreements and
plans. EeF R

H. PROCEDURES

| 50-54. Except to the extent a condition, lessron order, rulégor statute specifically
provides otherwise, the following procedtires shall apply with respect to all filings made
pursuant to these Regulatory Conditions: :

L

3 \‘t__' i, 7,
(a) All filings pursuant tgthe Regulatory Conditions shall be made as follows:

0] Regulatory Condltlon fi ﬁ?tb's that do notnlnvolve advance notices shall be
made in Docket No‘s E-7, Sub:fi,gsA Ngand E-2. Sub
"\
(ii) (e"Each fllrng for whrch the xRegulatory‘Condltlons require an advance
notlce shall: be asmgned new, separate Sub docket. Such a filing shall
state what condltlon and gﬁoﬂce period are involved and whether other
regulatory approvals aré..required and shall be in the format of a
%eadmg, wrth“étoapwggn\¥ ‘title, allegations of the activities to be
X undertaken\and a venflcatlon Advance notices may be filed under seal
|f?ﬁ‘é“ce\ssa'ry

\pursuant to Condltron NGE. A, 3, 7(ch), 10, 456, and 55:

0] \E&ivance notlces of activities to be undertaken shall not be filed until
sufficient-details have been decided upon to allow for meaningful
dlscovery?as to the proposed activities.

(ii) The Chlef Clerk shall distribute a copy of advance notice filings to each
Commissioner and to appropriate members of the Commission Staff and
Public Staff.

(iiy Duke-PowerDEC or PEC shall serve such advance notices on each
party to Docket Nos. E-7, Sub 86 and E-2, Sub , that has filed a
request to receive them with the Commission within 30 days of the
issuance of an order approving the Merger in this docket. These parties
may participate in the advance notice proceedings without petitioning to

e ——
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intervene. Other interested persons shall be required to follow the
Commission's usual intervention procedures.

(iv)  To effectuate this Regulatory Condition, Puke-RewerDEC or PEC shall
serve pertinent information on all parties at the tnme it serves the
advance nohce

resolution—During the advance r}g,tr'ce period, a free exchange of
information is encouraged, and partses may request additional relevant
information. If Duke—Pewer__Q gthEeaobjects to a discovery request,
Buke-RowerDEC or PEC and"the req‘ﬁg§tmg party shall try to resclve
the matter. If the partles"r afe unable vﬁ‘:’\resolve the matter, Buke
PowerDEC or PEC mayflle a motion for a; protectlve order with the

Commission. i_x.

(v}  The Public Staff shall mvestlga!%@nd file a reéggnse with the
Commission no,later than 15° daysvbefore the notice perigd expires. Any
other mterestedfﬁarly may also fnle’?response within the notice period.
Buke-PeweFDEC';'d'r'iPEC may file" areply to the response(s).

(viy  The basis for anyobection ’to‘the actiwy%g to be undertaken shall be
state’d ‘with SpECIfICIty. The objectlon shall'allege grounds for a hearing,
ifsuch is deswed . 3 e :

N

(vii) Ifz‘eather tr}e *Public Stgff hor any other party files an objection to the
actwmes no Commlssmn\order shall be issued, and the Sub docket in

Y actwmes to be‘h‘nderlaken by Buke-PowerDEC or PEC, the Public Staff
O shall place the*matter on a Commission Staff Conference agenda as

' N, Ssoon as possml&but in no event tater than two weeks after the
\‘ﬁjectlon ig.filed, and shall recommend that the Commission issue an

‘:‘-"{:// {viii) Ifthe Publ|c\Staff or any,other party files a timely objection to the
. N

order decudmg how to proceed as to the objection. The Commission
Teserves the right to extend an advance notice period by order should
the&ommassnon need additional time to deliberate or investigate any
issue. Af the end of the notice period, if no order, whether procedural or
substantive, has been issued, Buke-RowerDEC, PEC, Duke Energy
Corporation, any other Affiliate, or the Nonpublic Utility Operation may
proceed with the activity to be undertaken, but shall be subject to any
fully-adjudicated Commission order on the matter.

(ix)  If the Commission schedules a hearing on an objection, the party filing
the objection shall bear the burden of proof at the hearing.

(x) The precedential effect of advance notice proceedings, like most issues
of res judicafa, will be decided on a fact-specific basis.

]
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(xi) If some other Commission filing or Commission approval is required by
statute, notice pursuant to a Regulatory Condition alone does not satisfy
the statutory requirement.

(xii) DPuke-RPowerDEC, PEC, the Public Staff, or any party may move for a
waiver if exigent circumstances in a particular case justify such.

l. SERVICE QUALITY

84-55. The UtilitiesPuke—Pewer— _shall continue to take steps to implement and further its
their— commitment to providing superior publlg,ig\g_uty servace The Utilities shall
implement the best practices of each other and thei ili
easonably practlcable—, iFe-the—eadent—the—quahty—?g—sewwe-pﬁaeheeH)f—cmngy
oFp: s-utility-sube b6 spatie erDEC'e, Duke

RowerDEC's oﬁEC s tax hablhty calculated as if it were a stand-alone, taxable entity

for tax Cpurposes g, 4 . A\
‘,/ L b"/' _"‘\ :\‘\_ '

82-57. . The approprlate-ﬁpomon\ of any mcome tax benefits associated with Buke—Energy

Sharad-SereesE)EBS and PESC shalltaccrue to North Carolina retail operations for

regulatory accountlng, reportlng, and ratemaking purposes.

L. GENERAL

e
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55-58. In accordance with North Carolina law, the Commission and the Public Staff shall
continue to have access to the books and records of Buke-RowerDEC, PEC, Duke
Energy Corporation, other Affiliates, and the Nonpublic Utility Operations.

563-59. Duke Energy Corporation shall make available in Charlotte, North Carolina, all Buke-
PRowerDEC and PEC financial books and records.

68-60. All previously issued Commission orders applicable prior to the Merger to Duke
Energy Corporation, to Buke-RowetDEC as a division of Duke Energy Corporation, to
Nantahala as an area or division of Buke-RewerDEC, or to Nantahala Power and Light
Company shall remain applicable to Duke—PeweFj_ C after the Merger, unless

superseded by Commlsslon order—Mﬂmn—SO—;jdayé"!’Of—the—Gommismen-s—GFdeF

| 84.861. These Regulatory Conditions are based on the generahpower and rity granted to
the Commission in Chapter,62 of the Northi€arglina*General Statutes.‘to control and
supervise the public utilities *’ofathe State. TheReguIatory Conditions either (a)
constitute specific exerclses\of the Commrssmn S. au&horlty, (b) provide mechanisms
that enable the Commission to determlne in advance\the extent of its authority and

| jurisdiction over proposed actwmes of andgtransactlons\lnvolvmg Puke-RowerDEC,
PEC, Duke EnergyZCorporatlon other Aﬁlh_et,gas or~NonpubI|c Utility Operations, or (c)
protect the %mmssmn S junsdlctlon ﬁfrom federal.,h preemptlon and its effects.

| Pursuant to these oondltlons Buke PSWerDEC, PEC,.aDuke Energy Corporation, and
other Affiliates*waive certaln of their federal rights as specified in these Regulatory
Condltlons but dojnot other\mse agreemt the Commission has authority other than
as,prowdedrfor in Chapter»62-0ther than&i’ s provided for, or explicitly prohibited, in

| these’condltlons DUK&.E Energy Corporat;o 'PEC, Puke-PowerDEC, and its Affiliates

A

retaln the nght {or challenge the lawfuliess of any Commission order issued pursuant
to: or relatlng to these Reguiatory Conditions on the basis that such order exceeds the
Commlssmn s statutory- authonty under North Carolina law or the other grounds listed
in G.S., 62 94(b) s ,\ o

| 8+62. These Regulatgry Condltlons are not intended to and do not purport to impose legal
obligations OntEﬂtltIBSj‘ln whloh Duke Energy Corporation does not directly or indirectly
have a controlllng?v oting interest.

| 58:63. Duke—PowerDEC, PEC, Duke Energy Corporation and its Affiliates may request a
waiver of any aspect of these Regulatory Conditions if exigent circumstances in a
particular case justify such by filing a request for waiver with the Commission for
approval.

5§9-64. These Regulatory Conditions shall become effective only upon closing of the Merger
Merger.
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65, These Regulatory Conditions are not intended to and do not purport to affect any

rights of any party the—parties—to—DPecket—No—E-7.Sub—786—with—respest to

participateier in subsequent proceedings.

66. The merger of Progress Energy. Inc. and Florida Progress and the resulting participation
of PEC in the proposed System Integration Agreement filed with the FERC as part of the
FERC merger Application may adversely affect the NCUC's traditional regulato
authority over PEC because of the potentially preemptive relationship between the
Federal Power Act (FPA) and state law. The following requirements and procedures are
intended to protect the NCUC's jurisdiction in that event:

a. All _future FERC-jurisdictional _a reements‘ﬁ tvice schedules and similar

arrangements entered into pursuant to the*l’ﬁ't’e'"gratlon Agreement (or comparable

agreements), as well as any amendmgnggstowrsreglacements of the Integration
Agreement (or comparable agreements)ifiled withithe FER(_:_,_(_) a)towhichPECis a

party or (b) which can affect PEC's.¢osts and revenues, either directly or indirectly

through allocation, shall contain.theifollowing language:

PEC's participation in this.a reement is volunta and_‘_E_’_EC is not obligated
to make any purchases or'§alés ursuanhto this agréement: and

' D
(i) PEC may notamake. or lncur\}gha[ge under this agreement except in

accordance wittiiNorth*Carolina law/dnd the rules, regulations and orders

]P’

A pursuant to
the Int iration Agreément (or comparable a reement or approving or acceptin

any amendments 10: bragplaceménts\of the Integration Agreement (or comparable
LY l - . n :

3 jf‘"“ N \.L RN
6ﬁggroval or accemance of? his agreement. andlor service schedule in no way precludes
the’North CarolinaUtilities Commission from scrutinizing and disallowing charges incurred
or made or allowing or-imputingtaidifferent level of such charges when setting retail rates
for servic Fs\:endered toicustomers-of affiliated public utilities in North Carolina.

60.67. PEC, Progress.Ene Eiﬁc. and their Affiliates shall include in_any application to the
FERC for appioval of any.transfer described in Condition 3 the commitment set forth in
that condition. PEC will-not transfer the control of, operational responsibilities for, or
ownership of any fransiission asset to an Affiliate or non-Affiliate without first obtaining
NCUC approval.

— - ———
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68.

ADDITIONAL _CONDITIONS IN CONNECTION WITH ACCEPTANCE OF SERVICE
AGREEMENTS]

In its Order Accepting Service Agreemenlts for Filing and Allowing Payment Thereunder,
NCUC Docket Nos. E-7, Subs 795A and 810 (October 30, 2006), the Commission
adopted the following additional conditions: ¢

PRIORITY OF SERVICE v

Buke—RowerFhe-UtilitiesDEC, DEBSuke%enﬂees-; and D%% Energy Corporation shall
ensure that Duke—Pewer-ethe—Utrhtreelf)EC's regulated nativejload operations will be
assigned the highest priority of all wrk®¥services, or projectsiwith respect to ltem 7 —
Power Engineering and Construction, ltem#l 2 — Power Planmng andi®perations, and {tem
20 — Fuels performed or to be performed bnyuke—SemeeeDEBS Vis3 a‘-vrs non-regulated
operations and that Duke—Pewe#sthe—UtrhtleeBEC & regulated native Ioad;operatlons will
be treated no less favorably*thantthe regulated*native load generation- -related operations
of PSHDuke Energy IndianaX In\cf?"‘,and—Umen—Duke Energy Kentucky. inc., and Florida

A

Power Corporation d/b/a Progréss. Enel_'g\y Flonda, and ‘the generation-related operations
of GG&EDuke Ene[gy Ohio, Inc:*as specrﬂed hereln ~ For purposes of this condition,
CG&E'sDuke Enemy Ohio generation- related operatlons\are limited to the generating
units consrdered o be'i in] its_rate basejat tie timé -Ohio's electric restructuring legislation
was |mplemented (August 31 2000)7 and%nly to the’extent that these units (a) are
considered phys:cally ded;gated to servnng retail load in GG&EsDuke Energy Ohio's

service territory and subject*to=the rate stabilization plan market based standard service

offersz(as; °approved mhcaﬂs"eEGS-igs—ATAf%rs\(b) again become subject to traditional

/regulatlon ~~After. December 31, 2008 Commission approval must be obtained to

cogtrnue treatﬁgtthe foregomg GG&EDukerEne[gy Ohio generation-related operations as
regulated operatlons .\GG&EBuke Energy Ohio generating units that do not meet the
foregomg requrrements shall be: treated as non-regulated operations except that, solely for
rellablllty p{.lrposes Buke—SemeesDEBS in its performance of the relevant activities
under Item 12(2) and (3), ‘may give those generating units priority equal to the priority
given to the regulated foperatlons of Buke—PRowerDEC, PSiDuke Energy Indiana and
YnienDuke Ene[gy Kentgcky Any party may request that the Commission alter the
foregoing I|m|tations(based upon subsequent developments or changes in Chio with
respect to the treatment of CG&E'sDuke Energy Ohio's generating units. The burden
shall be on Duke—Rower-the-UtilitiesDEC to establish that itthey received the priority
required by this condition and that ‘and that CG&EsDuke Energy Ohio's previously rate based
generating units are, and remain, physically dedicated to serving retail load in

GG&E'sDuke Energy Ohio’s service terntory-durmg—the—rate—etabmzatren-peﬂed
ADDITIONAL CONDITIONS RELATED TO PREEMPTION

Consistent with G.S. 62-153, Duke-RewerDEC and PEC shall obtain prior approval of any
proposed substantive revisions to the Utility Service Agreement and in the contractual
relationship between the Utilitiesit and DEBS and PESCPuke-Services.

o 0 ——
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| 71.

70.

74.

75.

76,

Duke-Power-DEC and PEC shall obtain Commission approval before DBuke-Services-orF
DEBS or PESC areis sold, transferred, merged with any other entities, have any
ownership interest therein changed, or otherwise changed so that a change of control
could occur. This requirement does not apply to

into-Duke-Services-or-any movement of DEBS_or PESC er-Buke-Services-within the Duke
Energy corporate organization that does not constitute a change of control.

Puke—PRowerThe Utilities may participate in joint comments and other joint filings with
Affiliates only when such participation fully complies with both the letter and the spirit of
the Regulatory Conditions. Any filing made by Duke—SemeesDEBS or PESC on behalf
of Puke-PewerDEC or PEC, or in which Duke—PeweFBEC or PEC participates, must
clearly identify Duke ServicesDEBS or PESC as an,agent of Buke-RPowerDEC or PEC for
purposes of making the filing. _

ADDITIONAL CONDITIONS RELATEDSTO CUSTOMERINFORMATION

No Buke-ServiecesDEBS or PESC emp yee may use Customer Information to market or
sell any product or service to Duke-PowersD EC’s orf'PEC custom%mrgtexcept in support
of a Commission-approved rate schedule or' program or a marketing efforl managed and
supervised directly by Duke-F{eweFDEC or PEC:

DukeSemeesDEBS and PESCﬁmployees W|th access to Customer Informatton must be

~at

ServicesD EBSaor/PESQ ‘that do notéhave access ;to such information, or by other

employees of\@“uke Energy’ (holdmg—eempany)CorQoratro or other Affiliates or Nonpublic
Utility Operatlons Of Duka—Pawerthe Utilities.

T e

Should!anyslnappropnate dlsclreiof Duke—PewerDEC or PEC Customer Information
occuriat an'“y tlmexDEC of: PECBuke"Rower, i is* requured to promptly file a statement with the

(\Commlssmn in thr "docket descnblngTﬁe‘gcwcumstances of the disclosure, the Customer

information disclosed;the resglts of the disclosure, and the mitigating and/or other steps
tal?.éznzt&o eddress the dlsclosureﬂ“
N \
\:\.ADDITIONAI'.\ CONDITIONS RELATED TO CONFIDENTIAL
' SYSTEM OPERATION INFORMATION

DEBS employees‘wn'; aé’cess to CSOI must be prohibited from making any improper
indirect use of the data?mcludmg directing or encouraging any actions based on the CSOl
by employees of DEBS that do not have access to such information, or by other
employees of Duke Energy (helding-company)Corporation or other Affiliates or Nonpublic
Utlllty Operattons of Duke—Energy—GarelmasDEC

Within 60 days of Commission approval or expiration of the 30-day waiting period

et —
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| 8877.

| 8978.

| 9079.

| 8480.

regarding any revision to the services with respect to (a) ltems 4, 6, 7, 12, and 20 of the
List of Services for the Amended Service Company Utility Service Agreement or (b} the
List of Services for the Operating Companies Service Agreement, Duke—Energy
CarolinasDEC shall file, in Docket No. E-7, Sub 795A and any other relevant docket or sub
docket, a copy of the guidelines established for employees of DBuke—Energy
CarolinasDEC, DEBS, and/or other Affiliates and Nonpublic Utility Operations with regard
to complying with the CSOI Section of the North Carolina Code of Conduct, a narrative
explanation of the training to be given to the affected employees regarding such
compliance, and a copy of any documents provided to employees in the course of that
training

Should any inappropriate disclosure of CSOI occurgatfany time, Buke-RowerDEC shall
promptly file a statement with the Commission in thlsdcket describing the circumstances
of the disclosure, the CSOI disclosed, the results ofthe disclosure, and the mitigating
and/or other steps taken to address the discloStre.

Jﬁ

Should the handling or disclosure of Market Information, Transmrssuon Information, or
other CSOI by DEBS or another Affi llate or Nonpubhc Utltlty Operatlon or their respective
employees, result in (a) a violation of BiikeEnergy-CarolinasDEC' Q‘FERC Statement of
Policy and Code of Conduct (FERC Codea)\ 18 CER2358 - Standards of Conduct for
Transmission Providers (Traggmrssron Standar )any other relevantf,ERC standards
or codes of conduct, (b) the postmg of such datas can OASIS or other Internet website, or
(c) other public disclosure of ttl“e‘“"aata Duke-Energy:GarolinasDEC shall promptly file a
statement with the Commlssmn:m this docket describing the circumstances leading to
e

such violation, posting, or otheripubllc disclogure, anygdata required to be posted or

otherwise publlclydlslosed and thgmltlga@gdor othel steps taken to address the

current or agyfutur otentlal vrolgtra postln,rother publlc dlsclosureSheuld-the

Hon ol 5)
Should Duke—Energy—GarelmasDEC begin to compete with Duke Energy Indiana or Duke
Energy Kentucky with respect to wholesale power in more than the limited manner
existing as of 5y Jul 1, 2010 Duke-Energy-CarolinasDEC shall immediately take steps to
amend ltems 4 B J.g12 and 20 of List of Services for the then applicable Amended
Service Company @trlrty Service Agreement, the List of Services for the then applicable
Operating Companies Service Agreement, and these conditions, as appropriate, and shall
file the amended Items and conditions with the Commission for approval within 60 days of

the change in clrcumstances Sheuld—Duke—Pewer—begm%eempete—wrth—PSl—er-Umen-m

Unless publicly noticed and generally avaiiable, should the FERC Code, the Transmission

e
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Standards, or any other relevant FERC standards or codes of conduct be eliminated,
amended, superseded, or otherwise replaced, Buke-Energy-GarolinasDEC shall file a
letter with the Commission in this docket describing such action within 60 days of the
actlon along W|th a copy of any amended or replacement documentSheuld—eltheHhe

#
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DOGKETNO-E-/-SUB785

CODE OF CONDUCT
GOVERNING THE RELATIONSHIPS, ACTIVITIES,
AND TRANSACTIONS BETWEEN AND AMONG
THE PUBLIC UTILITY OPERATIONS OF DUKE-RPOWERDEC,
PEC, DUKE ENERGY CORPORATION,
THE AFFILIATES OF DUKE-RPOWERDEC; AND PEC
AND THE NONPUBLIC UTILITY OPERATIONS OF DUKE-POWERDEC AND PEC

1 DEFINITIONS 4{@
) Jrin

For the purposes of this Code of Conduct, the termstlistedsbelow shall have the following
definitions: w

Affiliate: Duke Energy Corporation and anydg’ursiﬁ’e{s entity, otherthan Duke-PowerDEC and
PEC, of which ten percent (10%) or more is owned or controlled, dlrectly or indirectly, by Duke
Energy Corporation. For purposes of this Code’of. Conduct, Duke Energy Eorporation and any

business entity so controlled by it are consndered.t:g‘be Aff_:![‘g?es of Buke-RPewerDEC and PEC.

Commission: The North Carolinaﬁﬁ@ss Commissio'n:; ¢
AN

Confidential Systems Operation Il}formatlon Nonpubllc information that pertains to
Electric Services provided by Duke>PowerDEC “or PEC\lnciudmg but not limited to
information concermng<e|e'ctnc-.generatlon\transmlss:on~dlstrlbutlon or sales.

By o \w\/ L r\
Customer: Any retall -&lectric cigtomer of Duke—PeweFDEC‘or PEC, including those served
under the Commissiontapprovedirates for Nantahala Power and Light.

CUstomer'lq‘{grmatlomwhc mformatlon o\l"‘data specific to a Customer or a group of
Customers#‘mcludlng but notilimited to, eIectrucﬂy consumption, load profile, billing history, or
credlt('hlsnt\ory that is "orghas %obtamed or7compiled by Duke—PewerDEC or PEC in
connectlon W|th the supplying of EIectnc Services to that Customer or group of Customers.

-t-\ o

Duke Energy\Corporatlon ilg;le eurrent—holdlng company parent of Buke-PewerDEC and
PEC, -and any successor company

DEBSDuke—Ene:gy—ShaFed—-Semees Duke Energy BusinessShared Services, LLC, a
service company Aﬁllla?é*thatfprOV|des Shared Services to Duke—PeweFDEC, PEC, Duke

Energy Corporatlon othér: Affiliates, or the Nonpublic Utility Operations of Buke-PewerDEC,
singly or in any combination.

Duke-RowerDEC: Duke-RewerDuke Energy Carolinas-Gempany, LLC, the business entity,
wholly owned by Duke Energy Corporation, that holds the franchises granted by the
Commission to provide Electric Services within the North Carolina service territories of Buke
RowerDEC and Nantahala Power and Light, and that engages in public utility operations, as
defined in G.S. 62-3(23), within the State of North Carolina.

Electric Services: Commission-regulated electric power generation, transmission,
distribution, delivery, and sales, and other related services, including, but not limited to,

o —
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administration of Customer accounts and rate schedules, metering, billing, standby service,
backups, and changeovers of service to other suppliers.

Fuel and Purchased Power Supply Services: All fuel for generating electric power and
purchased power obtained by Duke—PowerDEC or PEC from sources other than Duke
RowerDEC or PEC for the purpose of providing Electric Services.

Fully Distributed Cost: All direct and indirect costs, including overheads and an appropriate
cost of capital, incurred in providing goods or services to another business entity; provided,
however, that (1) the return on common equity utilized in determining such cost of capital for
each good and service supplied by or from Duke—PewerDEC,ortPEC shall equal the return on
common equity authorized by the Commission in Buke-Rewerseach utility's most recent
general rate case proceeding, and (2) the cost of capltatach good and service supplied
to Puke-RewetDEC or PEC shall not exceed the gverallicost of capital authorized by the

Commission in Buke-PowerDEC's-each utility's mos recent'general rate case proceeding.

Market Value: The price at which property, goods and services would change hands in an
arm's length transaction between a buyer and a*seller without any compulsnon to engage in a
transaction, and both having reasonable knowlédge of the relevant facts- _

S

Merger: The uisition of Progress:Ener Inc b meﬁgers—the-eenverslen-ef-Duke Energy

services, mcludlng,butot Irlted Jo. metenng an;billng

Nonpublic Utility Operatlons @II‘*busmess operatlons engaged in by Buke-RewerDEC or
PEC —mvolvmg ectlwtles (mcludmg the sales of goods or serwces) that are not regulated by the
Code does not a’ddl;ggs whether or not" thr‘s term-includes joint or shared utllltylnonutlllty
operatlons suchas a network for\power line communications.

RN

N NN
PEC: Progress Energy Carolinas. Inc., the business entity, wholly owned by Duke Energy

Corporation, ‘that-holds the franchises granted by the Commission to provide Electric Services

within the North*Carolina Service Territory of PEC and that engages in public utility operations,
as defined in G.8."623(23), within.the State of North Carolina,

i

Personnel: An emplo ) or “other representative of Buke—RewerDEC, PEC, Duke Energy
Corporation, another Aff|||ate/ or a Nonpublic Utility Operation, who is involved in fulfilling the
"business purpose of that entity.

PESC: Progress Ene Services Compan ny, nd its successors, which
is a service company Affiliate that provides Shared Serwces to PEC, Buke-PowetrDEC, Duke
Energy Corporation, other Affiliates, or the Nonpublic Utility Operations of Buke-PewerDEC or
PEC. individually or in combination.

Regulatory Conditions: The conditions imposed by the Commission in connection with or
related to the Merger.

e  ——————— — —— —— — — |
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Shared Services: The services that meet the requirements of the Regulatory Conditions
approved in Docket Nos. E-7, Sub 785 and E-2, Sub , or subsequent orders of the
Commission and that the Commission has explicitly authorlzed Duke-PowerDEC or PEC to
take from Duke-Energy-Shared-ServicesDEBS or Pregress-Energy-Services-CompanyPESC
pursuant to a service agreement (a) filed with the Commission pursuant to G.S. 62-153(b), thus
requiring acceptance and authorization by the Commission, and (b) subject to all other
applicable provisions of North Carolina law, the rules and orders of the Commission, and the
Regulatory Conditions, including, but not limited to, Regulatory Condition No. 20 approved in
| Docket Nos. E-7, Sub786___and E-2, Sub

Similarly Situated: Possessing comparable characteristics,¢such as, with regard to Electric
Services, time of use, manner of use, customer class, Ioadfactor and relevant Standard
Industrial Classification.

Utility Affiliates: The public utility operations of any Affnllateef BukePowert-the Utilities,

including the public utility operations of Duke Eggmy:lndlan PSI-Energy inc., the-public-utility
eperations-of- Duke Energy Kentucky, Inc. : wer( , and Florida
Power_Corporation d/b/a Progress Ener .‘F_Io\rlda "and the transmlssmn and distribution

operations of Duke Energy Ohio. In

The Utilities: Duke-RPowerDEC and:-PEC collectlvel )

Eglalevy
Il. GENERAL \\\ \
T

This Code of Conduct, while not wholly. mcluswe“on totally*éncompassing, establishes the
minimum guidelines andtat apply t6ithe relatTJnshlps between and among, and activities

| and transactions mvolw hé\Utllltlgs,and (a)@e Energy Corporation, (b) the
other Affiliates of DHkB-PGWEHhEsUtllltles orég(c),Duk&Pewe#sthe Utilities’ Nonpublic Utility
Operations, to the extentisuch relatlslgnshlps actlvmes and transactions affect the operations or

| costs of utlllty service expggg\ncgg%t‘;y;the publlc utility operations of Buke-Rewer-in-its-Buke
Rower-the: Utmt:es-er-Nantahala-Pewe“r-hnd-tht in:their respective service areas. This Code of
Conduct WI|| becom?ppllcabie on the dafe. that~Lt\ i§¥approved by the Commission. This Code
of Conduct is subject tb§§uch modlflcatlon by.the Commission as the public interest may
require, ‘lncludmg, but notihmlted fo, changes necessitated by a change in the organizational

| structure ofs.Buke—Pewerthe»'Utllltles Duke Energy Corporation, other Affiliates, or the
Nonpublic Utlllt?Operatlons changes in the structure of the electric industry; or other changes
that warrant moda{l‘catlon of thls? Code.

| Buke-PowerThe Utllltles may,request a waiver of any aspect of this Code of Conduct if exigent
circumstances in a part:gylar case justify such by filing a request for waiver with the
Commission for approval.

| m. STANDARDS OF CONDUCT

A Independence and Information Sharing

| 1. Separation - Puke-RewerT he Utilities, Duke Energy Corporation, and the other Affiliates
shall operate independently of each other and in physically separate locations to the
maximum extent practicable. Buke-RowerDEC, PEC, Duke Energy Corporation, and
each of the other Affiliates shall maintain separate books and records. Each of Duke
PowerDEC's and PEC's Nonpublic Utility Operations shall maintain separate records
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from those of Duke—PowerDEC's and PEC's public utility operations to ensure
appropriate cost allocations and any arm's-length-transaction requirements.

2. Disclosure of Customer Information:

(a) Upon request, and subject to the restrictions and conditions contained herein,
Duke—Powerthe Utilities may provide Customer Information to Duke Energy
Corporation, another Affiliate, or a Nonpublic Utility Operation under the same
terms and conditions that such information is provided to non-Affiliates.

(b) Except as provided in Section 111.A.2.{f) belowf,Customer Information shall not
be disclosed to any person or company, wrthggut the Customer's consent, and
then only to the extent specified by the Customer Consent to disclosure of
Customer Information to Affiliates or Nonpubﬁlrc Utility Operations may be
obtained by means of written authorization, electlgnc authorization or recorded
verbal authorization upon prodethe Customer‘wnh the information set forth
in Attachment A; provided, however that Buke—Pewgfthe Utilities retains such
authorization for verification purposes for as long as tauthorlzatlon remains
in effect. \__\\ /\) X

(c) If the Customer allows~or directs Buke-PewerEC or PEC to provrde Customer
Information to DukeE Energy Corporatron another Affiliate, or a Nonpubllc Utility
Operation, then Duke—PewaFDEC or PEC.. PEC. shaII ask the Customer if he, she, it
would like the Customer\‘lnformatlon fo.’be provided to one or more
non~Aff|I|aj%§‘ i the Customer dlrects Duké“—Pewe#DEC or PEC to provide
Customeriinformation to one\or more non-l\\\fﬂlrate‘s’\ the Customer Information
shall £be dlsch.ged to aII ,éntrtles\de&gnated by the Customer
contemporaneously,and in the. s {ar{re manner}

(d) Sectlons A2, (a)f;g*(b) @lrrd 2.(¢):herein shall be permanently posted on Buke

% BgWerDEC ‘SBRdIPEC S:Ebsite. %2
b,

3 )
f& o8 €3
(e) No Duke—-PeweFDEC or PEC “eniployee who is transferred to Duke Energy
2+, Corporation 5 another:Affiliaie will be permitted to copy or otherwise compile
\ S,
any Customer Informatlon for use by such entity except pursuant to written
permlssmn from; the Customer, as reflected by a signed Data Disclosure
Authonzatlon Puke-PowerThe Utilities shall not transfer any employee to Duke
Energy Corporago%?or another Affiliate for the purpose of disclosing or providing
Customelnformatron to such entity.

H Notmthstandmg the prohibitions established by this Section 111.A.2, Duke
Rowerthe Utilities may disclose Customer Information to Buke-Energy-Shared
ServicesDEBS, PESC, any other Affiliate, a Nonpublic Utility Operation or a
non-affiliated third party without customer consent, but only to the extent
necessary for the Affiliate, Nonpublic Utility Operation or non-affiliated third
party to provide goods or services to Duke-Pewerthe Utilities and upon their
explicit agreement to protect the confidentiality of such Customer Information.

(g) Duke—PowerThe Utilities shall take appropriate steps to store Customer
Information in such a manner as to limit access to only those persons permitted to

0t —
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receive it and shall require all persons with access to such information to protect
its confidentiality.

| {h) Puke—PowerThe Utilities shall establish guidelines for its employees and
representatives to follow with regard to complying with this Section IIl.A.2.

3. The disclosure of Confidential Systems Operation Information of Buke—Pewerthe
Utilities {referred to hereinafter as "Information”} shall be governed as follows:

| {(a) Such Information shall not be disclosed by Buke—Reowerthe Utilities to an
Affiliate or a Nonpublic Utility Operation unIess*-lt is disclosed to all competing
non-Affiliates contemporaneously and inthe ,8ame manner. Disclosure to
non-Affiliates is not required when disclogtire to Affiliates or Nonpublic Utility
BTN,
Operations meets one of the followmg;exceptlons

(i) A state or federal regulatgy@a‘gency or coug aving jurisdiction over the
disclosure of such Informatlon requires the disclosure;

(ii) The Information is prowded to employees of % ke
ServicesDEBS or PESC pursuant tof?‘serwce agreement filed with the
Commission purguant to G. S 62 153 37

f’
| (i)  The Information. jg*-prowded to employees of Duke-Powersthe Utilities'
Utility Affiliates for~the ‘purpose of sharlng best practices and otherwise
|mprovmg the prowsuon of‘regulated utlllty*serwce

’\
(iv) A he inf m’ggon is prowded to an Afflllate  pursuant to an agreement filed
Gwith the Commlssmn pursuant to “G<8. 62-153, provided that the

- =

agreement Kspecifically descrlbes the types of Information to be

| powde Eltnc Serwc\e‘éﬁo‘*lte-thew Customers; or

Disclosure of thgﬁlnformatlon is necessary for compliance with the
Sarbanes—OxIey Act’of 2002.

Any\Informatlon dlsclosed pursuant to the exceptions in Section IlIl.A.3.(a),
abovet shgll b%;glsclosed only to employees that need the information for the
purposes'covered by those exceptions and in as limited a manner as possible.
The employe’é‘é’recelvmg such Information must be prohibited from acting as
conduits to pass the Information to any Affiliate(s) and must have explicitly
agreed to protect the confidentiality of such Information.

(c) For disclosures pursuant to exceptions (v) and (vi) in Section Ill.A.3.(a}, above,
Duke-Powerthe Utilities shall include in its-their annual affiliated transaction
reports required by Reguiatory Condition No. 304 approved in Docket No. E-7,
Sub 7985 and E-2 Sub , the following information:

(i) The types of Information disciosed and the name(s) of the Affiliate(s) to
which it is being, or has been, disclosed;,

A e |
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(ii) The reasons for the disclosure; and

(i)  Whether the disclosure is intended to be a one-time occurrence or an
ongoing process.

To the extent a disclosure subject to the reporting requirement is intended to
be ongoing, only the initial disclosure and a description of any processes
governing subsequent disclosures need to be reported.

B. Nondiscrimination

| 1. Buke-PowerThe Utilities employees and representatives will not unduly discriminate
against non-Affiliated entities.

| 2. Duke-RowerThe Utilities shall not prowde any preferenceDuke Energy Corporation,
another Affiliate, or a Nonpublic Utlllty Operatton nor to anyscustomers of such an
entity, as compared to non-Affiliates(or. thetr customers, in respgndlng to requests for
Electric Services or in providing Electr|c=SerV|ces Moreover nelther—Duke-PeweFlhe
Utilities, Duke Energy Corporation, ner-anyand a ln.of..the other Afflllates will-shall not
represent to any person or enttty that Duke"‘E\n‘e‘rg’ﬁ;PEngporatlon another Affiliate, or a
Neonpubiic Utility Operatlon‘W||I4'ece|ve any such; preference

AN e

| 3. Buke-RowerThe Utilities shatl\appty th\é"prowsmn}_‘g» their tariffs equally to Duke
Energy Corporation, the other,, Afflllates the Nonpubllc Utility Operations, and
non-Affiliates. , . gy

| 4. Duke—PewerhetUtllltlesshall process all; Similar requests for Electric Services in the
same timely manner, whether requested on behalf of Duke Energy Corporation,
anoth_e.r!_ A;_fflllate a Nonpubllc Utthty Operwa\ltuon or a non-Affiliated entity.

-

-

| 8. No persgo“irmel or; representatlves of Whe Utilties, Duke Energy Corporation,
*or another Aﬁrlrgh?s‘halt\mdlcate represent, or otherwise give the appearance to
another party that"’buke Energy Corporation or another Affiliate speaks on behalf of

| Duke—PeweFthe Utilities; prowded however, that this prohibition does not apply to
employees\of Duke-Ertngy-Shared-SeFvleesDEBS or PESC providing Shared Services
or to employees of another Affiliate to the extent explicitly provided for in an affiliate
agreement thvat has been accepted by the Commission. In addition, no personnel or
representatwes of\a Nonpubllc Utility Operation shall indicate, represent, or otherwise

| give the appearar%c’e to,another party that they speak on behalf of Buke-Pewersthe
Utilities regulated public utility operations.

| 6. No personnel or representatives of Duke-Rewerthe Utilities, Duke Energy Corporation,
another Affiliate, or a Nonpublic Utility Operation shall indicate, represent, or
otherwise give the appearance to another party that any advantage to that party with
regard to Electric Services exists as the result of that party dealing with Duke Energy
Corporation, another Affiliate, or a Nonpublic Utility Operation, as compared with a
non-Affiliate.

| 7. Puke-PowerThe Utilities shall not condition or otherwise tie the provision or terms of
any Electric Services to the purchasing of any goods or services from, or the
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engagement in business of any kind with, Duke Energy Corporation, another Affiliate,
or a Nonpublic Utility Operation.

When any employee or representative of Buke-Rowerthe Utilities receives a request
for information from or provides information to a Customer about goods or services
available from Duke Energy Corporation, another Affiliate, or a Nonpublic Utility
Operation, the employee or representative must advise the Customer that such goods
or services may also be available from non-Affiliated suppliers.

Disclosure of Customer Information to Duke Energy Corporation, another Affiliate, a
Nonpublic Utility Operation, or a non-Affiliated entlty >shall be governed by Section
lll.LA.2 of this Code of Conduct.

Marketing

The public utility operations of Duke—Pelw“grthe Utllltles may;%engage in joint sales, joint
sales calls, joint proposals, or joint advertrsmg {a joint marketlng arrangement) with
theirits Utility Affiliates and with the‘ihts Nonpublic Utllltﬁeperatlons subject to
compliance with other provisions of"thls Code of Conduct a é_\ny conditions or
restrictions that the Commission may hereafterfestabllsh Puke=RewerThe Utilities
may not otherwise engagegin. gych joint activities with Affiliates without making such
opportunities available to comparable third partles/
NS N
Neither Duke Energy Corporataon nor any of the Jother Affiliates may use Duke
Powersthe Utilities’ names or logo(s) |n~any~commun|cat|ons unless a disclaimer is
included that state' sr»th’e;followmg VY N
> \\::\\ ‘.=-/f \‘s‘; >\\
(a) "[Duke* Energy CorporatlonIAﬂ" Ilate) is not“the same company as Buke
Pewef[BECukePewen'PEC] and\[Duke Energy Corporation/Affiliate) has
separate management\and separate employees

"[DukezEnergy rporatlonIAffihate] |s not regulated by the North Carolina
Utilities Gommls iontor | in any way..sanctloned by the Commission";

i.h"-

'W|II receive no'| eferenceeor special treatment from [Duke-PowerDEC/PECI";
and

#r

(d) "A customer doesefnot have to buy products or services from [Duke Energy
CorporatloniﬁAfflhate] in order to continue to receive the same safe and reliable
electric service’from [Duke-PowerDEC/PEC]."

Nonpublic Utility Operations may not use Buke-Rowersthe UtiltiiesLitilities’ nameg or
logo(s} in any communications unless a disclaimer is included that states the following:

(a) "[Nonpublic Utility Operation] is not part of the regulated services offered by
Duke-Power[Duke PowerDEC/PEC] and is not in any way sanctioned by the
North Carolina Utilities Commission”;

e
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{b) "Purchasers of products or services from [Nonpublic Utility Operation] will
receive no preference or special treatment from Buke—Power—[Buke

PowerDEC/PEC]"; and

{c) "A customer does not have to buy products or services from {Nonpublic Utility
Operation] in order to continue to receive the same safe and reliable electric
service from Duke-Power[Duke PewerDEC/PEC]."

The required disclaimer must be sized and displayed in a way that is commensurate with
the name and logo so that the disclaimer is at least the larger of one-half the size of the
type that first displays the name and logo or the predommant type used in the
communication. v

prohibited.

All costs incurred by Puke-Rowerthe Utllmes personnel or representatwes for or on
behalf of Duke Energy Cor%hqrat‘lgn other Afﬂhates' or ‘the Nonpublltﬁ‘;l't’lllty Operations
shall be charged to the entity: re\s\ponmble for the cosjf
As a general guideline, with rsgardcto the transfe?\p{lces charged for goods and
services, including ..'EL‘E use or transfer ofnpersonnel exchanged between and among
Duke—PeweFthe:Utahtles‘-éand DukeaEnergy Corporatlon“the other_non-utility Affiliates,
A e
and the NOHMIC Utility; G)peratlonsn 1o th the~ extent such prices affect Duke-Pewersthe
Utilities' operatlons or costs: of utility servuce ‘the followmg conditions shall apply:
(a) Except as otheny_!g%prowded for\r‘hnthls Section 111.D, for untariffed goods and
‘w?fserg;uces prowdediby Buke—Pe#‘eFDEC or PEC to Duke Energy Corporation, an
N non-utihgy Affiliate, or a Nonpubllc‘Utlllty Operation, the transfer price paid to
Duke P5werDECYSRREC shall'Bé’set at the higher of Market Value or Duke
PowerDEC'sTor PECx’éEFuIIy Distributed Cost.
'. #.
Except as\gthenmse prowded for.n this Section 111.D, for goods and services provided,
dlrectly\zor indirectly, by ‘Duke Energy Corporation, an-a_non-utility Affiliate, or a
Nonpubllc Utillty Operatlo!n to Buke-RoewetDEC or PEC, the transfer price(s) charged
by Duke Energy,} Corporatlon the non-utility Affiliate, and the Nonpublic Utility
Operation to Du-ka—PeweFDEC or PEC shall be set at the lower of Market Value or Duke
Energy Corporatlon svthe non-utility Affiliate's, or the Nonpublic Utility Operation's Fully
Distributed Cost(s). If Duke—Rowerthe Utilities dees—do not engage in competitive
solicitation and instead obtains the goods or services from Duke Energy Corporation,
an-a non-utility Affiliate, or a Nonpublic Utility Operation, PBuke-Rewerthe Utilities shall
implement adequate processes to comply with this condition and ensure that in each
case DukePowersthe Utilities' Customers receive service at the lowest reasonable

cost._For goods and services provided by non-utility Affiliates DEBS and PESC to the

Utilities and Utility Affiliates, the transfer price charged shall be set at the provider’s fully
distributed cost.

(b)

e ]
STAREG1378 Page 44

3073



(c) Tariffed goods and services provided by Puke—Rowerthe Utilities to Duke
Energy Corporation, an Affiliate, or a Nonpublic Utility Operation shall be
provided at the same prices and terms that are made available to Similarly
Situated Customers under the applicable tariff.

(d) Subject to and in compliance with all conditions placed upon DukePewerthe
Utilities by the Commission, including the Regulatory Conditions imposed in
Dockets No. E-7, Sub 195 and E 2 Sub and——subjest—te—a

untanffed non- power non-generatlon or non—fuel goods and services prowded
by Buke-PewerDEC or PEC to its Utrhty Affmates or by the Utility Afflllates to
Buke-RowerDEC or PEC,

ts-$4-90900—e|=-less—shall be transferre 6_£tlth’x‘!suppllers Fulty Dlstnbuted Cost—

4, To the extent that Buke-Rowerthe Ut|||t|es Duke Energy Corporatlon,tother Affiliates,
or the Nonpublic Utility Operations receive Shar&d Services from Duke-Energy-Shared
ServicesDEBS or PESC, tt?é"ég*é‘b:a‘;ed Services: may be jointly provided to Duke
Powerthe Utilities, Duke Energy Corpgar&ation the“Affiliates, or the Nonpublic Utility
Operations on a futly distributed§Cost basTs'??prowdedtthat the taklng of such Shared

| Services by Duke-PsweFthe utilities, is cogt benefrclal on, “a service-by-service (e.g.,

accounting management human resources\management legal services, tax
administration, publlc affalrs) basis\{0,. Duke—PeweFthe Utilities and is undertaken
pursuant to the\provrslonﬂs‘ of Regulatory Condition No. 168 approved by the
Commission in Dockets4E 7 Sub 796%.5) and E-2, Sub . Charges for such
Shared Sew:ces shaII bef'located |n accordance with the cost aIIocatlon manual(s)
| /flled,,WIth the Commlssmmpursuanttto Regulatory Condition No. 2018, subject to any
' Jevisions or other adjustments that mayibe found appropriate by the Commission on

“an ongoing basrs\\k“
N &

| 5. Duke—PoweFThe Utilities and rts-thelr Affiliates may capture economies-of-scale in joint
purchases of goods andiservices (excluding the purchase of natural gas, coal, and
eIectncuty or: anmllary serv:ces intended for resale) if such joint purchases result in cost
savings to Duke—F!ewe#sthe Utilities' Customers. Duke—PowerThe Utilities, Duke
Energy IndlanaweI P%!:Energy—lnc Duke Energy Kentucky, Inc. and Florida Power
Corporation dIbIa\Pro ress Energy Florida

may capture economies-of-scale in joint purchases of coal or natural gas, if such joint
purchases result in cost savings to Duke—Powersthe Utilities' Customers.
Notwithstanding the foregoing, if any of the coal or_natural gas jointly purchased by
DPuke-RPowerthe Utilities, Duke Energy Indiana, Inc., Duke Energy Kentucky. Inc. and
Florida Power Corporation d/b/a Progress Energy Florida

PSl-Energy—tne—and-Union
Light-Heat-and-Rower-Company is transferred to or utilized by another Affiliate within
12 months of the joint purchase, Duke-RowerDEGthe Utilities will file a notification of

such with the Commission.__This section shall not preclude the Utilities from capturing
economies-of-scale in joint purchases of goods and services (including the purchase

e
STAREG1378 Page 45

3074



of natural gas, coal, and electricity or ancillary services intended_for resale) if such
joint purchases result in cost savings to the Utilities' Customers.

All joint purchases entered into pursuant to this section shall be priced in a manner that
permits clear identification of each participant's portion of the purchases and shall be

| reported in Buke-RPowerDEC'sthe Utilities' affiliated transaction reports filed with the
Commission.

| 6. All permitted transactions between Buke-Rowerthe Utilities, Duke Energy Corporation,
other Affiliates, and the Nonpublic Utility Operations shall be recorded and accounted
for in accordance with the cost allocation manuals'\requ:red to be filed with the
| Commission pursuant to Regulatory Condition No. ;1 820“'and with affiliate agreements
accepted by the Commission or otherwise processed in accordance with North
Carolina law, the rules and orders of the Commlssmn“and the Regulatory Conditions.

| 7. Costs that PDukePowerthe Utilities msg@m assembllng\complllng, preparing, or
furnishing requested Customer Infofmation or Conﬂdentlal Systems Operation
Information for or to Duke Energy§Corporation, other Afflll%th Nonpublic Utility
Operations, or non-Affiliates shall be recoyﬁered from the requestlng party pursuant to

Section l11.D.3 of this Code of Conduct.

8. Any technology or trade se@re’tggeveloped\?gbtalned or held by Duke—PeweFthe
Utilities in the conduct of regulated. operations will-F ot be transferred to Duke Energy
Corporation, another Affullate M%Nonpubllc Utility Operation without just
compensation and 60-days prlor. notrflcatlomto the Cc;‘mmlssmn provided however,

| that Duke—FleweFth_e?iUtl |t|es m:'-?y 5§quest - wanver of\_thls requirement from the
Commussuon;lf cwcumsta nces warrantvlln no’case\ however, shall the notice period
requested be ies‘s\ than 20 busmess days, ~

| o. Buke-PowerThe Utlllgle sall~ece|ve compensatlon from Duke Energy Corporation,
other Afflllates and; theNonpubllc Utrllty Operations for intangible benefits, if
approprlate LN _-},\ : \}

/ A CIEAN

E. Regulatory oﬁ“m’%m

‘\.

1. The States existing requlrements regardlng affiliate transactions, as set forth in G.S.
| 62-153, shall continuetolapply to all transactions between Duke-RPowerthe Utilities,
Duke Energy‘Corporatlon and the other Affiliates.
| 2. The books and records of Duke-Rewerthe Utilities, Duke Energy Corporation, the other
Affiliates, and the* Nonpubllc Utility Operations shall be open for examination by the
Commission, its staff, and the Public Staff as provided in G.S. 62-34, 62-37, and
62-51.

3. To the extent North Carolina law, the orders and rules of the Commission, and the
Regulatory Conditions permit Duke Energy Corporation, an Affiliate, or a Nonpublic

Utility Operation to supply Buke-Pewerthe Utilities with Natural Gas Services or other

Fuel and Purchased Power Supply Services used by Buke-Rowerthe Utilities to supply
electricity, and to the extent such Natural Gas Services or other Fuel and Purchased

| Power Supply Services are so supplied, Buke-Powerthe Utilities shall demonstrate in

e
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its annual fuel adjustment clause proceeding that each such acquisition was prudent
and the price was reasonable.

Utility Billing Format

To the extent any bill issued by Duke-Powerthe Utilities, Duke Energy Corporation,
another Affiliate, a Nonpublic Utility Operation, or a non-Affiliated third party includes
any charges to Customers for Electric Services and non-Electric Services from Duke
Energy Corporation, another Affiliate, a Nonpublic Utility Operation, or a non-Affiliated
third party, the charges for the Electric Services shall be separated from the charges
for any other services included on the bill. Each such bill shall contain language
stating that the Customer's Electric Services will not_ be ferminated for failure to pay for
any other services billed. ;

Complaint Procedure

complaints that anse due to the relatlnshtp of Duke—PeweFthg Utilities with Duke
and |ts Nonpubllc Utrhty Operatlons The

(a) Verbal and written ¢ ' omplaints shall be referred toa de5|gnated representative

of Duke-PewerDEC &?e‘é’é%\ '\\\
% = M N
(b) The de5|gnated representatlve shall pro%wntten notification to the

complamantwsthm 15 days"ihat the complalnt has:been received.

& :h . .i\. L “’\\ \\
DECorREC shaliulnvestlgate the.complaint and communicate the

(c) Duke=Pewer

results ™ or “status of‘fthe mvestlgatlon to the complainant within 60 days of

(d) y el Duke—PeweFTheUtllltles shall malntam a log of complaints and related records
and permlt mspec&%g of doclments (other than those protected by the
attorneylcllent,pnwlege) by the Commission, its staff, or the Public Staff.

.p'

Notmthstandmg the provnsronsf Section 111.G.1, any complaints received through
Duke Eng&gy Corporation's EthicsLine (or successor) which is a confidential
mechanism.. available tothe employees of the Duke Energy Corporatlon holding

X

These complaint procedures do not affect a complainant's right to file a formal
complaint or otherwise address questions to the Commission.

e ]
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CODE OF CONDUCT

ATTACHMENT A

| DUKE POWERDEC/PEC CUSTOMER INFORMATION DISCLOSURE AUTHORIZATION
For Disclosure to Affiliates:

Duke-PowerDEC's/PEC's Affiliates offer products and services that are separate from the
regulated services prowded by Puke-RowerDEC/PEC. These serwces are not regulated by
the North Carolina Utilities Commission or the Public Ser‘!‘;ce ‘Gommission of South Carolina.
These products and services may be available from other competmve sources.
s

The Customer authorizes Duke-RPewerDEC/PEC. to\,pf'{\’;a'e any data associated with the
Customer account(s} residing in any Duke—PewerDEClPEC fllé”é‘}systems or databases [or
specify specific types of data] to the foIIomri‘g?A"fﬂhate(s) TN . Buke

Pewer-DECIPEC will provtde this data on afponzdiscriminatory basis to_any other person or

imar|

from the regulated services provided¥by Buka-PeweFDECIPEC These services are not
regulated by the North Carolina Utllltles»Commlssmn or the«,Publlc Service Commission of
South Carolina. These *products and Sérvices mayd be. avaﬂable from other competitive

sources. \/ / \\\>

The Customer aut?;?:nzes Duké‘glpewerDECIPEC to use any data associated with the
Customer account(s) re5|d|ng infanys Duka—PeweFDECIPEC files, systems or databases [or
specify types: ‘of ‘data] for: the*puﬁ)‘ose ofrofferlng “and providing energy-related products or
| ser\nces" to the\@stomeﬁ%&ake—ﬂmDECfPEC will provide this data on a
non-dlscrlmlnatory ba5|s~to any other person orﬁentlty upon the Customer's authorization.

e ———————— ]
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Exhibit J-3

Duke Energy Generation and Purchases "

Balancing Summer  Ownership Ownership
Authority/ Capacity Share Interest
RTO Plant Name MW MW
DUK (Current Generation)
DUK Belews Creeck 2,220 100.00% 2,220
DUK Buck 431 100.00% 431
DUK Cliffside 760 100.00% 760
DUK Dan River 324 100.00% 324
DUK G G Allen 1,127 100.00% 1127
DUK Marshall 2,078 100.00% 2,078
DUK Riverbend 518 100.00% 518
DUK WS lLee 452 100.00% 452
DUK McGuire 2,200 100.00% 2,200
DUK Catawba 2,258 19.25% 435
DUK Oconee 2,538 100.00% 2,538
DUK Bad Creek 1,360 100.00% 1,360
DUK Cowans Ford 325 100.00% 325
DUK Jocassee 730 100.00% 730
DUK Keowee 152 100.00% 152
DUK Other Hydro 589 100.00% 589
DUK Buzzard Roost 178 100.00% 176
DUK Lincoln Combustion 1,267 100.00% 1,267
DUK Mill Creek 5985 100.00% 595
DUK Rockingham 825 100.00% 825
Subtotal 20,926 19,102
Planned Retirement By Summer 2012
DUK Buck 34 (5/15/11) (113) 100.00% (113)
DUK Buck 7-9 (611/12) (62) 100.00% (62)
DUK Cliffside 1-4 (101/11) {198) 100.00% (198)
DUK Dan River 1-3,5 (2012) {300) 100.00% (300)
DUK Riverbend 8-11 (6/11/12) (64) 100.00% (64)
DUK Buzzard Roost 6-15 (6/112) (176) 100.00% {(176)
Subtotal (913) (913)
Planned Capacity Additions by 2012
DUK Jocassee 1+2 (uprate) 50 100.00% 50
DUK Bridgewater Hydro (uprate) 9 100.00% 9
PUK Buck CC (12/31111) 620 100.00% 620
DUK Cliffside (6/3012) 825 100.00% 825
Subtotal 1,504 1,504
DEC Purchases
Cherockee Cogen a8
SEPA Allocation 59
Misc Purchases 123
270
————__=—_——'_—
DUK, Total Owned and Purchased, Current 19,372 ¥
DUK, Total Owned and Purchased, 2012 19,963
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Exhibit J-3

Balancing Summer Ownership Ownership
Authority/ Capacity Share Interest
RTO Plant Name MW MW
.“EQ. 3
MISO Walter C Beckjord 1-5, GTs ¥ 892 100.00% 892
MISO Walter C Beckjord 6 ¥ 414 37.50% 155
MISO Dicks Creek 136 100.00% 136
MISO East Bend ¥ 600 69.00% 414
MISO Miami Fort 8, GTs ¥ 219 100.00% 219
MISO Miami Fort 7-8¢ 1,020 64.00% 653
MISO Woodsdale ¥ 462 100.00% 462
MISO W H Zimmer ¥ 1,300 46.50% 605
MISO Vermillion Energy Facility ¥ 568 75.00% 426
MISO Cayuga 1,104 100.00% 1,104
MISO Connersville 86 100.00% 86
MISO Edwardsport 160 100.00% 160
MISO Gibson 1-4 2,512 100.00% 2,512
MISO Gibson & 620 50.05% 310
MISO Markland 45 100.00% 45
MISO Miami Wabash 80 100.00% 80
MISO Noblesville 286 100.00% 286
MISO R Gallagher 560 100.00% 560
MISO Wabash River 2-7 676 100.00% 676
MISO Madison 576 100.00% 576
MISO Henry County 129 100.00% 129
MISO Wheatland 460 100.00% 460
MISO St. Paul Cogeneration a3 100.00% 33
PJM Conesville 4 ¥ 780 40.00% 312
PJM JM Stuart ¥ 2,350 39.00% 916
PJM Killen Station ¥ 810 33.00% 201
_— . 12408
2am®
PJM Lee Energy Facility 7/ 568 100.00% 568
PJM Washington Energy Facility " 617 100.00% 617
PJM Fayette Energy Facility ” 614 100.00% 614
PJM Hanging Rock Energy Facility ” 1,220 100.00% 1,220
PJM North Allegheny 70 100.00% 70
PJM, Total - 3089
OVEC
OVEC Kyger Creek 993 9.00% 89
OVEC Clifty Creek ¥ 1,203 9.00% 108
OVEC, Total - - ~ 198
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Exhibit J-3

Balancing Summer  Ownership Ownership
Authority/ Capacity Share Interest
RTO Plant Name MW MW
WECC
WACM Happy Jack 29 100.00% 29
WACM Silver Sage 42 100.00% 42
WACM Kit Carson 51 100.00% 51
PACE Three Buttes 99 100.00% 99
PACE Top of the World Wind Energy 200 100.00% 200
ﬁ
WECC, Total 421
ERCOT
ERCOT Ocotillo 59 100.00% 59
ERCOT Notrees 153 100.00% 153
ERCOT Sweetwater Wind Project 585 48.40% 283
ERCOT, Total 485
s
Total, Owned and Purchased, Current 35,984
Total, Owned and Purchased, 2012 36,674 ¥
Notes:

¥ Seasonal ratings may not match ratings used for other purposes.

Excludes some smail solar generating units owned by a Duke Energy affiliate (less than 10 MW).
Ratings from EIA 860 Generator Database, as updated by Duke Energy.

The facilities are expected to be transferred to PJM in 2012,

These co-owned generators (Conesville, J M Stuart and Killen Station) are physically located in the PJM
footprint but are directly connected to facilities under the control of MISO and cperate as MISO Network

Resources.

Based on EIA 860, as updated (see note 2 above). These ratings differ slightly from the capacity figures
used in PJM in its 2009 PJM Load, Capacity and Transmission Report, January 13, 2010 used for purposes
of market-wide data (http:mvww.pjm.comldocumentslreportsleia-repons.aspx).

@ & @ W

i
These units are committed to PJM through May 31, 2012 as a result of PJM's capacity auction (RPM).

¥  These units are committed to serving load obligations in MISO.
¥  Excludes some small solar generating units owned by a Duke Energy affiliate.

Page3of 3
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Progress Energy Generation and Purchases

Exhibit J-4

Summer
Balancing Capacity Ownership Ownership
Authority Area Unit Name {(MW) Share Interest {(MW)
CPLE/CPLW
CPLW Asheville 703.0 100.00% 703.0
CPLE Blewett 74.0 100.00% 74.0
CPLE Brunswick 1,858.0 81.67% " 1,858.0
CPLE Cape Fear 3580.0 100.00% 380.0
CPLE Darlington County 801.0 100.00% 801.0
CPLE H B Robinson 916.0 100.00% 916.0
CPLE Harris 900.0 83.83% " 900.0
CPLE L V Sutton 659.0 100.00% 659.0
CPLE Lee 472.0 100.00% 472.0
CPLW Marshall 50 100.00% 50
CPLE Mayo 742.0 83.83% 742.0
CPLE Morehead 12.0 100.00% 12.0
CPLE Richmond 1,287.0 100.00% 1,287.0
CPLE Roxboro 2,424.0 96.30% 2,424.0
CPLE Tillery 89.0 100.00% 89.0
CPLE W H Weatherspoon 304.0 100.00% 304.0
CPLW Walters 112.0 100.00% 112.0
CPLE Wayne County 863.0 100.00% 863.0
Subtotal 12,601.0
Planned Capacity Additions by 2012
CPLE Richmond (6/1/11) 635.0 100.00% 635.0
CPLE H B Robinson Uprate 25.0 100.00% 250
CPLE Harris 1 Uprate 30.0 100.00% 30.0
Subtotal 690.0
PEC Purchases ¥ Counterparty/Facility
DUK Broad River 850.0
CPL Roxboro (contract ended 12/31/09, purchase continue) 47.0
CPL Southport {contract ended 12/31/09, purchase continue) 86.0
CPL Southern Company (Rowan) 145.0
CPL SEPA Allocation 95.0
Subtotal 1,223.0
CPLE, CPLW, Total Owned and Purchased, Current 13,824.0
CPLE, CPLW, Tota! Owned and Purchased, 2012 14,514.0
FPC
FPC Anclote 1,011.0 100.00% 1,011.0
FPC Avon Park 48.0 100.00% 48.0
FPC Bayboro 174.0 100.00% 1740
FPC Crystal River Units 1-2 869.0 100.00% 869.0
FPC Crystal River Unit 3 860.0 91.78% 789.3
FPC Crystal River Units 4-5 1,442.0 100.00% 1,442.0
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Exhibit J-4

Notes:
Progress Energy controls these jointly owned facilities and supplies output to its joint owner to serve their
load. This load is included in PEC load.
Not listed are smaller renewable purchases, such as Buncombe County Landfill, Hydrodyne Industries,
and Madison Hydro Partners.
The purchase contract specifies 835 MW, but the transmission reservation is for 850 MW,

PEF is a joint owner (with Georgia Power Company) of a 143 MW CT at Intercession City site. Georgia
Power has the exclusive right to the output of this facility June-September, and PEF has the exclusive
right for the remainder of the year.

1

Fi)

¥
4

PEF purchases 412 MW from SOCO's Scherer 3 and Miller 1-4 units,

Summer
Balancing Capacity Ownership Ownership

Authority Area  Unit Name (MW) Interest (MW)

FPC DeBary 645.0 6450

FPC G E Tumer 149.0 149.0

FPC Higgins 113.0 113.0

FPC Hines Energy Complex 1,912.0 1,912.0

FPC Intercession City 987.0 987.0

FPC P L Bartow 1,310.0 1,310.0

FPC Rio Pinar 12.0 120

FPC Suwannee River 284.0 284.0

FPC Tiger Bay 205.0 205.0

FPC University of Florida 46.0 46.0

Subtotal 9,996.3

PEF Purchases Counterparty/Facility

QF Dade County Resource Recovery 43.0

QF El Dorade 114.2

QF Lake Cogen 110.0

QF Lake County Resource Recovery 12.8

QF LFC Jefferson 8.5

QF LFC Madison 8.5

QF Mulberry 115.0

QF Orange Cogen (CFR Biogen) 74.0

QF Orlando Cogen 79.2

QF Pasco County Resource Recovery 23.0

QF Pinellas County Resource Recovery 1 40.0

QF Pinellas County Resource Recovery 2 14.8

QF Ridge Generating Station 396

Southern Co. UPS ¥ 4120

Shady Hills 478.0

Vandolah 462.0

Subtotal 2,034.6
—__—————_____——_———"'_—-'——-_———__

Total, FPC 12,0309

Total, Owned and Purchased, Current 25,854.9

Total, Owned and Purchased, 2012 26,544.9
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MODELING AND DATA INPUTS

CASm is a proprietary linear programming model developed specifically to perform the
calculations required in undertaking the delivered price test. The model includes each potential
supplier as a distinct “node” or area that is connected via a transportation (or “pipes”)
representation of the transmission network. Each link in the network has its own non-simultaneous
limit and cost. Potential suppliers are allowed to use all economically and physically feasible links
or paths to reach the destination market. In instances where more generation meets the economic
facet of the delivered price test than can actually be delivered on the transmission network, scarce
transmission capacity is allocated based on the relative amount of economic generation that each
party controls at a constrained intexl'face. The model incorporates Simultaneous Import Limits

(“SILs™) as required by the Commission,

1 conducted the competitive analysis screen using the existing market structure and publicly
available data on generation and transmission capacity. The data inputs were adjusted to reflect
2012 conditions as a representative year (e.g., to reflect updated fuel prices, load, and generation).

A complete set of the input data used in my analysis is contained in my workpapers.'
A. Regions Modeled

1 included as potential suppliers all entities within three wheels of the destination market.?
The model includes all significant generation and load sources, including traditional utilities, non-

utility and merchant generators, municipal utilities and cooperatives. Each entity is generally

' My workpapers contain both a public and a confidential/proprietary set of workpapers. The public workpapers
contain the basic input data and outputs of the analyses I have conducted. The confidential workpapers contain the
CRA’s proprietary CASm model and associated databases (to allow an entity to replicate my delivered price test
analyses), and information that requires confidential treatment. A confidential/proprictary agreement is provided
as part of the public workpapers that allows an entity access to the confidential/proprietary workpapers.

Potential suppliers were selected in recognition of the Commission’s guidance regarding the number of wheels a
potential supplier can realistically travet and still be considered a player in the destination market. For example, in
FirstEnergy, the Commission limited the number of wheels “a supplier could reasonably travel to reach the
destination market,” recognizing that “[m]ore distant suppliers would face considerable losses and transmission
costs.” The Commission limited the potential suppliers to those within four wheels. Ohie Edison Co., 80 FERC{
61,039, reh'g denied, 81 FERC { 61,109 (1997), reh’g denied, 85 FERC § 61,203 (1998).

Also, the request for comments on the use of computer models in merger analysis suggests that “three wheels has
been deemed adequate.” Inquiry Concerning the Commission’s Policy on the Use of Computer Models in Merger
Analysis, Notice of Request for Written Comments and Intent to Convene a Technical Conference, Docket No.
PL98-6-000, April 16, 1998, at 24. 1 conservatively excluded suppliers in some regions, such as utilities in
Canada, that are technically within three wheels of some of the destination markets.
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modeled as an individual “node.”® For most of the regions included in the model, including the
relevant regional transmission organizations (“RTOs”), balancing authority areas were used to

aggregate generation and transmission assets.
B. Generating Resources

The main sources for data on generating plant capability are the EIA-860 and EIA-411
teports. | also have reviewed data from Ventyx, The Velocity Suite’s databases (“Ventyx”),4
which are also largely based on these same public reports, planning reports and Integrated
Resource Plans (“IRPs™),’ and prior filings made by the companies. These data sources provide
information on capacity (nameplate and seasonal (summer and winter) net dependable capacity
(“NDC") ratings), planned retirements and additions, operating status, primary and secondary fuel,
and ownership, including jointly-owned units. NDC ratings were used for the analyses, with the
summer ratings used for the shoulder time periods. Planned retirements and known capacity
additions through 2012 were reflected in the analysis; otherwise all units with operating status
listed as “Operating” were included in the analysis. For jointly-owned plants, shares were assigned
to each of the respective owners, except as specified below and in the testimony. The capacity
representing shares of jointly-owned units was “moved” in most regions of the model from its
actual physical location to the geographic location of the owner, 1o the extent the owner is a load-
serving entity. Firm transmission to the owner’s balancing authority area is assumed to be in place.
For example, this treatment was used for moving OVEC generation to its respective owners’

location in PJM and MISO.

Each supplier’s generating resources were adjusted to reflect long-term (one year or more)

capacity purchases and sales where they could be identified from publicly available data® The

The term “nodes” is used in CASm to denote a region or bubble where load, generation, or transmission assets are
aggregated.
Ventyx is a set of databases, analytical tools and forecasts that is widely used in the industry.

5 See, e.g. The Duke Energy Carolinas Integrated Resource Plan (Annual Report), September 1, 2010, filed with
the North Carolina Utilities Commission - Docket No. E-100, Sub 128; Progress Energy Carolinas, Integrated
Resource Plan, September 13, 2010, filed with the North Carolina Utilities Commission - Docket No. E-100, Sub
128, and the Public Service Commission of South Carolina - Docket No. 2010 - 8 - E; Annual Report of the North
Carolina Utilities Commission; November 30, 2010; and Progress Energy Florida's 2010 Ten-Year Site Plan,
April 1, 2010, filed with the Florida Public Service Commission.

§  Sources for such information include FERC Form 1 and EIA Forms 411 and 412, utility resource plans and
NERC’s Electricity Supply and Demand database (as compiled by Ventyx). Requirements contracts generally are
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capacity representing firm purchases and sales, analogous to the treatment of jointly-owned units,
was “moved” in the model from its actual physical location to the geographic location of the buyer.
Generation ownership was adjusted to reflect the transfer of control by assuming that the sale
resulted in a decrease in capacity for the seller and a corresponding increase in capacity for the
buyer.’ Consistent with guidance provided in Appendix A, it was assumed that system power sales
were comprised of the lowest-cost supply for the seller unless a more representative price could be
identified.® Public data on purchases and sales, however, are not entirely complete or consistent
across sources. In any event, adjustments to generating capacity for long-term sales and purchases
is primarily relevant for the Applicants. The generation database is intended to reflect 2012
conditions and I have included only a limited amount of new generation that is coming on-line by
2012.° DEO and DEK have proposed to withdraw their transmission assets from MISO and join
PJM as of January I, 2012.'° To reflect this, approximately 5,200 MW of generation, primarily
generation owned by DEQ and DEK, was “moved” from MISO to PJM as part of their integration
into PJM. About 5,000 MW of Duke Energy’s load obligations was also moved to PJM."

Because the delivered price test is intended to evaluate energy products, seasonal capacity

was de-rated to approximate the actual availability of the units in each period. That is, it was

treated as the equivalent of native load and potential supplier’s Economic Capacity was not adjusted to reflect
them.

T Consistent with this assumption, non-utility generation (“NUGs™) were assumed to be under the control of the
purchasing utility. The Revised Filing Requirements direct applicants to consider whether operational control of a
unit is transferred to the buyer. Such information generally is not readily available for non-applicants. Therefore, I
treated long-term sales as being under the control of the purchaser

! “[T]he lowest running cost units are used 1o serve native load and other firm contractual obligations™ (Order No.
592 at 30,132). The lowest-cost supply that was available year-round (i.e., excluding hydro) was used. To the
extent that long-term sales could be identified specificaily as unit sales, the capacity of the specific generating unit
was adjusted to reflect the sale, and the variable element of the purchase price attributed to the sale was the
variable cost of the unit. The dispatch price for system purchases was based on the energy price reported for long-
term purchases in FERC Form | (or similar forms, as reported in Ventyx) where such purchases could be
identified and a variable cost price determined. In instances where the purchases could not be matched with FERC
Form | data, the dispatch price was estimated.

As [ discuss in my testimony, ! evaluated a 2015 snapshot, reflecting generation additions/retirements expected by
that date and expected load growth, but holding all other assumptions constant.

10 ¢ hitn:/Avww.pim.com/markets-and-operations/market-integration/~/media/markets-ops/duke-integration/duke-

request.ashx
Il See hitp://www.pjm.com/markets-and-operations/market-integration/~/media/planning/res

forecast/summer-2010-peaks-and-Scps.ashx. [ assumed that Duke Energy was responsible for 85 percent of load
in the Duke Zone.
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assumed that generation capacity would be unavailable during some hours of the year for either
(planned) maintenance or forced (unplanned) outages. Data reported in the NERC “Generating
Availability Data System” (“GADS™) was used to calculate the “average equivalent availability
factor” to estimate total outages, and the “average equivalent forced outage rate” to estimate forced
outages for fossil and nuclear plants.12 Based on a review of historical planned outages (as
reported in the FERC Form 714), scheduled maintenance was assumed to occur mostly in the
shoulder season (80 percent), with remainder scheduled during the winter season. Forced outages

were assumed to occur uniformly throughout the year.

Supply curves were developed for each potential supplier in the model, based on estimates
of each unit’s incremental costs. The incremental cost is calculated by multiplying the fuel cost for
the unit by the unit’s efficiency (heat rate) and adding any additional variable costs that may apply,
such as costs for variable operations and maintenance (“VO&M™) and costs for environmental

controls.’

Data used to derive incremental cost estimates for each unit were taken from the following

SOurces:

s Heat Rates — EIA Form 860, supplemented by data reported in Ventyx’s
database. (Note that the most recently available data from the Form 860 date
back to 1995, so much of the heat rate data is based on information reported by
Ventyx.) 14

e Fuel Costs - Futures prices and Regional Projections. Regional dispatch costs
for natural gas and oil units were derived from futures market data and spot
price history (2012 data, retrieved in January 2011). For gas-fired units, 1 relied
on 2012 NYMEX Henry Hub natural gas futures contract prices and applied

®  GADs reported data from 2005-2009 was used in most instances. In addition to thermal unit availability, hydro
unit availability and generation are specified for each time period. For each of the time periods analyzed, hydro
capacity factors have been assigned to each unit based on historical operation. Capacity factors for hydro units
were based on five years of Form 923 monthly generation data, reported maximum capacities and, where
necessary, assumptions regarding minimum capacity (assumed to be 15 percent of maximum if no data is
available).

2 For NUGs, the incremental costs were estimated on the basis of the energy price reported in relevant regulatory
filings, if available. Otherwise, NUGs were assumed to be must-run and the variable costs set to zero, New
merchant and utility capacity included in the analysis was priced assuming an average full-load heat rate of 10,000
BtwkWh for combustion turbines and 7,000 BtwkWh for combined cycle plants. These values were derived from
an evaluation of existing technology. Variable O&M costs for new units were assumed to be the same as for
existing units.

4 For combined-cycle units, Ventyx provides information on the combined-cycle and peaking (e.g., duct-firing)
modes of operation and I have incorporated this information where available.
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regional basis differentials. [ used these data to estimate regional delivered
commodity prices for all gas-fired units modeled. Basis differentials were
estimated from a review of regional market center and Henry Hub prices from
EIA. The NYMEX Henry Hub price, plus each region's basis differential
equals my estimated regional price. For oil-fired units, 1 relied on the NYMEX
futures contract for light sweet crude oil. [ estimated delivered residual and
distillate oil prices based on a multi-year analysis of delivered refined products
versus spot crude oil prices. 1 used plant specific coal prices (from FERC Form
423 (January 2009 to October 2010) supplemented by Ventyx’s Spot prices
available data) as the basis for my coal unit dispatch cost and escalated to 2012
using information in EIA’s 2009 Annual Energy Outlook (table 15). In
instances where no forecast was available for a given unit, | used regional
average price estimate as my default. In addition, | assumed that supercritical
coal units had a maximum dispatch cost of $30/MWh.

Variable O&M — $1/MWh for gas and oil steam units, $3/MWh for scrubbed
coal-fired units and $2/MWh for other coal-fired units (generic estimates based
on trade and industry sources). Additional Variable O&M adders for other unit
types are shown in my workpapers. As noted, these Variable O&M costs are
generic estimates by plant type and do not necessarily match actual individual
unit O&M costs. Notably, Variable O&M accounts for a minor portion of the
dispatch costs used in the analysis, and, importantly, the specific O&M
assumption tends not to alter the merit order of the generic types of generation.

Environmental Costs — All units covered by Phase II of the Clean Air Act
Amendments of 1990 (CAAA) are assessed a variable dispatch adder to cover
costs associated with SO2 emissions. This unit-specific cost is calculated using
the SO2 content of fuel burned at the unit as reported in FERC Form 423
(adjusting for emissions reduction equipment at the facility) and an SO2
allowance cost of $30/ton.'* In addition to SO2, the unit dispatch costs also
reflect the impact of existing NOx trading programs in the Northeast (OTR).
Unit-specific data on NOx rates (lbs/mmBtu) were taken from the EPA’s “2000
Acid Rain Program Emission Scorecard.”"® The NOXx allowance price for the
OTR was assumed to be $680/ton."”

Page 5

¥ Consistent with my methodology for estimating coal prices, I used plant specific estimates of SO2 emissions as the

basis for my coal unit dispatch cost. When there was no estimate for a given unit, [ defaulted to a regional average
SO, estimate. SO, costs are from Evolution Markets LLC.

In cases where unit-specific data were not available, such as for new capacity, the following boiler fevel
assumptions were applied, based on the unit’s fuel type: Coal ~0.4; Oil - 0.2; Natural Gas — 0.1.

7 NOx rates were derived from EPA’s Acid Rain Program Emission Scorecard and NOx allowance price is from

Evolution Markets LLC.
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C. Transmission

The Commission’s Appendix A analysis specifies that the transmission system be modeled
on the basis of inter-balancing authority area transmission capability using transmission prices
based on transmission providers’ maximum non-firm OATT rates, except where lower rates can be
documented. This dictates a transportation representation of the transmission network, and the
structure of CASm was designed to conform to Appendix A. This representation remains
appropriate for some regions in the United States (i.e., those where transmission service is still
generally provided under each transmission owner’s OATT). Basing tariffs on OATT rates is
increasingly modified by RTO transmission pricing arrangements, however, and the Commission

'8 I incorporated the RTO arrangements in my

has instructed applicants to account for them.
modeling of transmission rates and limits and have also explicitly incorporated SILs into my

modeling assumptions.

Balancing area-to-balancing area transmission capability was taken primarily from postings
on the various transmission operators’ Open Access Same-Time Information System (“OASIS”).
OASIS reports Total Transfer Capability (“TTC”), firm Available Transfer Capability (“ATC”)
and non-firm ATC. Data generally are provided monthly for a twelve-month period starting with
the next month. Given that [ apply a SIL into each destination market, the overall amount of rival

capacity into the destination market is limited by the SIL.

A summary of the posted OASIS data is provided in workpapers, which also show the
assumed values for all of the transmission paths in the analysis. For the direct interconnections to
DUK, CPLE and CPLW, | used the average of Applicants’ Monthly TTC posting and decremented
it for TRM." I also adjusted the TTCs to reflect the schedules between balancing authority arcas
included in the analysis in each time period, as discussed below. Monthly ATC or TTC values
were used in other regions of the Southeast in most instances. For other regions where
transmission is no longer posted on a balancing area-to-balancing area basis, I have generally used

values from older filings or used information from other sources, although I would note that the

18 See Revised Filing Requirements Under Part 33 of the Commission's Regulations, Order No. 642, FERC Stats.
& Regs. [Regs. Preambles July 1996-Dec. 2000] § 31,111 at 31,890 (2000), on rek’g, Order No. G42-A, 94
FERC 4 61,289 (2001). (“Revised Filing Requirements” or “Order No. 642"),

19 Ror the limits between DUK and the two CPL BAAs, | used postings from Progress Energy Carolinas’ OASIS.
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assumption on transmission capacity in the regions outside of the Carolinas has an insignificant

non-material impact on the results of my analysis.

Consistent with Order No. 592, the ceiling rates in Schedule 8 (Non-Firm Point-to-Point
Transmission Service) of each utility’s Order No. 888 filings were used as the basis for
transmission rates for utilities that are not part of RTO arrangements.”’ In many instances, utilities
report both on-peak and off-peak ceiling rates in its Order No. 888 filing, If so, the applicable
transmission rate for the on- and off-peak periods were used. If not, the filed ceiling rate was
applied for all periods. Ancillary service charges from Schedules 1 (Scheduling, System Control
and Dispatch Service) and 2 (Reactive Supply and Voltage Control from Generation Sources
Service) of Order No. 888 filings were added where applicable to determine the final rates. For the
RTOs, | have used information on their respective OASIS sites to calculate the applicable

transmission rates.

Losses, which are assumed to be 2.8 percent, are assessed for each wheel incurred along
the path to deliver power to the destination market but are not added for the final wheel into the

destination market.
D. SILS

I relied on SIL data provided by Applicants. Applicants provided me with an analysis of
the SIL into DUK, CPLE, CPLW and their first-tier markets (SC, SCEG, SOCO and TVA) for
three seasonal snapshots: Summer, Winter and Spring. For each market, Applicants provided the
First Contingency Incremental Transfer Capability (‘FCITC”) and the interchange schedules that
they have modeled by season. The SIL from Applicants’ study is the sum of the FCITC minus
interchange (where interchange is defined as a negative value for imports). My analysis accounts
for the agreements underlying the interchange by moving generation resources between balancing
authority areas. Therefore, the remaining transmission capability into a market is the portion of the
SIL that has not already been accounted for in my modeling. For example, one of the interchange

schedules included in Applicants’ SIL analysis is an 850 MW reservation from DUK to CPLE to

2 |, instances where transmission data were not reported in dollars per MWh, the $/MW rates were converted to
$/MWh rates using the “Appalachian” method. Appalachian Power Co., 39 FERC 7 61,296 at 61,965 (1987). In
some instances, I used rates posted on the transmission operators’ OASIS offerings page, which may be lower than
the ceiling rates provided in Schedule 8. In instances when data was not available, 1 assumed default transmission
rates of $2/MWh and $1/MWh for peak and off-peak periods, respectively.
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reflect Progress Energy Carolinas’ long-term power purchase agreement with respect to the Broad
River peaking facility located in DUK. In my analysis, I treat Broad River as a resource in CPLE
during times when the peaking facility is economic to operate based on the assumptions in the DPT
and, therefore, | have modeled the interchange capability related to the Broad River schedule and
account for this by assuming 850 MW of the SIL is already used.?! This accounting for how much
of the interchange has already been modeled is done in each time period to determine the amount
of SIL available for suppliers, including Applicants, outside of the market. A detailed accounting

of the interchange modeled in each market by time period is provided in workpapers.

E. Allocation of Limited Transmission

Appendix A notes that there are various methods for allocating transmission, and that
applicants should support the method used.? For purposes of this analysis, limited transmission
capacity was allocated using a prorata “squeeze-down” method, so-named because it seeks to
prorate capacity at each node and is the closest approximation to what the Commission applied in
FirstEnergy”® that is computationally feasible. Under this method, shares of available transmission
are allocated at each interface, diluting the importance of distant capacity as it gets closer to the
destination market. When there is economic supply (i.e., having a delivered cost less than 105
percent of the destination market price) competing to get through a constrained transmission
interface into a balancing authority area, the transmission capability is allocated to the suppliers in

proportion to the amount of economic supply each supplier has outside the interface.

Shares on each transmission path are based on the shares of deliverable energy at the

source node for the particular path being analyzed. The calculations start at the outside of a

21 The treatment of non-SIL transmission capabilities is symmetric. For example, when Broad River is economic, 1
decrement the non-SIL TTC rating from DUK to CPLE to reflect that a portion of the transfer capability along the
path is used by PEC to import Broad River into the CPLE market.

2 See Inquiry Concerning the Commission's Merger Policy Under the F ederal Power Act: Policy Statement, Order
No. 592, FERC Stats. & Regs.[Regs. Preambles 1996-2000] § 31,044 at 30,133(1996) (“Merger Policy Statement”
or “Order No. 592") (“In many cases, multiple suppliers could be subject to the same transmission path limitation
to reach the same destination market and the sum of their economic generation capacity could exceed the
transmission capability available to them. In these cases, the ATC must be allocated among the potential suppliers
for analytic purposes. There are various methods for accomplishing this allocation. Applicants should support the
method used.”), reconsideration denied, Order No. 592-A, 79 FERC § 61,321 (1997).

B Ohio Edison Co. at 61,106-07: “When there was more economic capacity (or available economic capacity) outside
of a transmission interface than the unreserved capability would allow to be delivered into the destination market,
the transmission capability was allocated to the suppliers in proportion to the amount of economic capacity each
supplier had outside the interface.”
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network, defined with the destination market as its center, and end at the destination market itself.
A series of decision rules are required to accomplish this proration. The purpose of these decision
rules is limited to assigning a unique power flow direction to each link for any given destination
market analysis. Once the links are given a direction, the complex network can be solved. CASm
implements a series of rules to determine the direction of the path. The first rule (and the one
expected to be applied most frequently) is based on the direction of the flow under an economic
allocation of transmission capacity. Other options take into consideration the predominant flow on
the line based on desired volume (the amount of economic capacity seeking to reach the
destination market, the number of participants seeking to use a path in a particular direction, and

the path direction that points toward the destination market). Directions can also be set manually.

The model proceeds to assign suppliers at each node a share equal to their maximum
supply capability. At each node, “new” suppliers (those located at the node outside of the next
interface) are given a share equal to their supply capability, and the shares of more distant suppliers
(those who have had to pass through interfaces or SILs more remote from the destination market in
order to reach the node) are scaled down to match the line capacity into the node. Ultimately, the
shares at the destination market represent the prorated shares of Economic Capacity (or Available
Economic Capacity) that is economically and physically feasible.?! Additional details on how

CASm allocates transmission is provided in Exhibit J-8.

F. Prices

As described in Exhibit J-1, information | reviewed to select the prices that I used in my
analysis included (i) Applicants’ system lambdas for 2009 and 2010, adjusted to reflect forecast
fuel price differences for the 2012 modeled year; (ii) the price levels that would balance each
Applicant’s supply stack with their average load for the period; (iii) the capacity factors for each
type of capacity that the Applicants own to determine which units, with what fuel and heat rate,
typically sets prices in the time period; (iv) energy prices forecasted by Ventyx; and (v) EQR

data. The underlying data for each of these items is provided in workpapers.

2% The allocation of imports in the model sometimes results in slight underutilization of the SILs. The effect can be

slight changes in pre- to post-merger market size.
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G. Load

Load values were generally based on information from FERC Form 714, which contains
information on historical hourly load and forecasted peak and energy, IRPs and other planning
documents. For loads on the Duke Energy Carolinas’ and Progress Energy Carolinas’ systems, |
used information on peak load from the IRPs.? These loads, and others in the model, were then
shaped based on the hourly load pattern for Duke Energy Carolinas in its FERC Form 714. In
instances where reliable load estimates were unavailable, I conservatively assumed the entity had

sufficient load such that they did not have any Available Economic Capacity.

For PJM, 1 have used the same basic assumptions that { developed for my recent analysis
in connection with the FirstEnergy-Allegheny Energy merger,2S but updated to reflect 2012 load
levels and to incorporate the DEO and DEK load and resources becoming part of pPIM.Y
Specifically, first [ assumed that AEP and Virginia Power continue to have full load-serving
responsibilities and use their lowest cost generation to meet load. Second, 1 assumed that New
Jersey, Maryland and Delaware auctioned load will continue to be served by the parties that won
recent auctions and, if they are generation owners, that they would serve load using their own
generation. Based on a review of results available at the time of my analysis in June 2010, this
means that approximately 70 percent of these loads are met by dedicated resources. As with the
AEP and Virginia Power loads, 1 assume that these generation-owning parties serve the tranches
they won with their lowest-cost generation. Third, , I assumed that in the Pennsylvania utilities’
auctions, the major Pennsylvania utility shares are limited to 65 percent of their POLR loads and
that they in fact achieve those shares and serve their loads from their lowest-cost local generation
(as the Commissions’ regulations mandate that I assume). Under this set of assumptions, about 70

percent of total PJM load is assumed to have generation committed to serving it in an Available

% Duke Energy Carolinas’ load was adjusted to be consistent with my modeling of the Catawba facility by excluding
NCEMC’s loads related to its ownership share in Catawba (which is included in Duke Energy Carolinas® IRP
forecast). Load for PEC was split between CPLE and CPLW based on information from Applicants (about 10
percent of PEC’s loads are in CPLW).

% See Application of FirstEnergy Corp. and Allegheny Energy, Inc., Docket No. EC10-68-000, Testimony of
William H. Hieronymus, June 21, 2010.

27 As noted earlier, | assumed Duke Energy served 85 percent of load in the Duke Zone using its lowest cost
generation located in PIM. For Duke Energy’s resources remaining in MISO, I estimated its load obligation as the
difference between Cinergy’s load (as reported in its FERC Form 714) and Duke Energy’s load obligations in
PIM.
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Economic Capacity sense, leaving only about 30 percent available to compete in the Southeast

markets that are the focus of my analysis in connection with this transaction.

H. Sensitivity Analyses

I have conducted price sensitivity analyses in which market prices were either increased or
decreased by 10 percent. These are “one-off” sensitivity analyses where I have relied on the same
input data as contained in my base case analysis except for changing the assumed market price.

The numerical results are provided in workpapers.

Increasing prices by 10 percent significantly increases Progress Energy Carolinas’
Available Economic Capacity. The effect is to cause one additional screen failure in the CPLE
BAA, in a shoulder period, and screen failures in the same two periods in the DUK BAA
(assuming no rate depancaking) as the screen failures in the CPLE BAA. The same screen failures
occur in the CPLE BAA when depancaking is taken into account. There are additional failures in
the DUK BAA when transmission rate pancaking is eliminated. As described in Exhibit J-1,
failures arising from depancaking cannot signal a market power problem. There are no failures in
CPLW. These results, while somewhat more concerning than the base case results, still result in

non-systematic occasional screen failures such as I discuss in my testimony.

Conversely, decreasing prices by 10 percent significantly reduces Applicants’ and
particularly Progress Energy Carolinas’ Available Economic Capacity. There are no screen
failures in any time period in any of the three BAAs, irrespective of whether rates are assumed to

be depancaked or not.

These sensitivities are useful in illustrating the flatness of supply curves in the regions of
the time period price levels and hence the extent to which results are price-sensitive. However,
they are less useful than sensitivities in Economic Capacity analyses. For Available Economic
Capacity, raising prices without changing anything else creates a mis-match between prices and
load levels and hence artificially increases, or decreases, Available Economic Capacity by amounts

that can significantly alter results.

I. Historical Sales Information

Historical sales information was based on information from Applicants’ FERC Form 1 and
their Electronic Quarterly Reports (“EQRs”). These data are summarized in Exhibit J-6, discussed

in my testimony and details included in my workpapets.
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COMPETITIVE ANALYSIS SCREENING MODEL (CASm)

Charles River Associates’ Competitive Analysis Screening model (“CASm™) is designed to
perform the calculations required in order to conduct a market power analysis under Appendix A of
the FERC Merger Policy Statement (“Order No. 592" or “Appendix A”) and the Revised Filing
Requirements.' The delivered price test specified in Appendix A requires an analysis of market
concentration for a large number of markets under a number of different conditions. CASm
facilitates this process by performing the required calculations.

The primary requirement of Appendix A is to assess potential suppliers to a market using a
“delivered price test.” This test involves comparing variable generation costs plus delivery costs
(transmission rates, transmission losses and ancillary services) to a “market price.” If the delivered
cost of generation is less than 105 percent of the market price, the generation is considered
economic. Economic generation is further limited to the amount that can be delivered into the
market, given transmission capability and constraints.

CASm is a linear programming (“LP”) model that implements the prescribed delivered price test by
determining -- for each destination market, for each relevant time period, and for each relevant
supply measure -- potential supply to the destination market both pre- and post-merger (or
transaction). In effect, CASm determines the relevant geographic market by applying the delivered
price test, based on the economics of production and delivery (transmission rates, transmission
losses and ancillary services), and also based on the physical transmission capacity available to the
competing suppliers on an open access basis. This requires a delivery route for the energy on the
established transmission paths, each of which has a capability, transmission rate and transmission
losses associated with it. CASm finds the supply that can be delivered to the destination market
consistent with cost minimization and the delivered price test.

As a formal matter, CASm minimizes the production and transmission costs of supplying demand
in the destination market. Any shortfall in demand is filled by a hypothetical generator located in
the destination market that can produce an unlimited amount of energy at 105 percent of the market
price. On this basis, any supplier who can profitably supply energy to the destination market will
do so, to the maximum extent that their cost structure and the transmission system allow. This
formulation ensures that no supplied generation is uneconomic; the hypothetical generator will
undercut all such suppliers.

CASm determines pre- and post-merger market shares and calculates concentration (as measured
by the Herfindahl-Hirschman Index, or HHI) and the change in HHls.

1 CASm has been used in analyzing numerous mergers and power plant acquisitions as well as market-based rate

authority proceedings before the Commission.
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To undertake these analyses, CASm solves a series of scenarios involving a network of
interconnected suppliers. By limiting suppliers based on the economics of generation and delivery,
or by limiting the interconnections between those suppliers based on the transmission capability,
each Appendix A analysis can be completed. CASm includes a simplified depiction of the
transmission system, essentially a system of “pipes” with independent, fixed capacity between and
among utilities.

The following sections describe:

e What data inputs are required to operate CASm
e How different analyses are undertaken in CASm
¢  What outputs CASm produces; and

¢ How CASm is implemented.

INPUT DATA

Market Participants

The largest element of the required data for CASm relates to individual market participants, which
generally are utilities with both generating capacity and load obligations. In addition, some market
participants may have load obligations but no generating capacity (e.g., transmission dependent
utilities, or TDUs) or have generating capacity but no load obligations (e.g., merchant capacity).
CASm regards all distinct market participants as having the ability to both supply and consume
electricity. The particular circumstances of each analysis will determine the extent to which each
activity is possible.

Nodes

In CASm, a node is a location where electricity is generated or consumed, or where it may “split” or
change direction. All market participants are defined as having a unique node, and hence unique
location in the transportation network. Total simultaneous import limits can be imposed at each
node to mirror reliability restrictions.

Output Capability

Each market participant may have generating ability, which is defined generically in terms of any
number of “tranches” of generation having both a quantity (MW) and dispatch cost ($/MWh). This
output capability and cost may differ over time, for example because of planned and unplanned
outage rates and fuel prices. CASm has a number of data inputs available for modifying the
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underlying physical availability of generating assets to get the relevant “supply curve” for any given
model period.

Destination Market Prices

For each destination market, a prevailing market price is defined. The destination market price is
used to calculate a threshold price that potential suppliers must meet to be included in the market
for the delivered price test.

Interconnections

Interconnections represent the network that links market participants together.  These
interconnections are represented as a “transportation” network, where flows are specifically
directed.

Lines

A line between two nodes in CASm may represent either a single line, or the combined effect of a
number of lines. Each line has an upper limit on the flow, and losses may occur on the line.
Because capacity on the line may represent physical limits less firm commitments, limits are
allowed to be different, depending on the direction of the flow. Limits on the simultaneous flow on
combinations of lines can be imposed to simulate the effect of loopflow or reliability constraints.
Limits can also be imposed on the total amount of supply into a Node.

Scenarios

The final input area for CASm is related to scenario definition. Scenarios define which parties are
considering merging, which load periods are relevant, and so on. In effect, the scenarios define a
number of individual analyses to be performed, and how they should be compared to each other for
reporting purposes. CASm can solve scenarios either as separate LP programs or, in instances
where there are no changes in the underlying data or network, CASm can solve a single scenario
and then calculate the changes “virtually” using the underlying results of the initial scenario. When
solving separate pre and post scenarios, CASm uses the same decisions in the post scenario as in
the pre scenario, although there may be slight differences if the model can find two alternative
solutions that meet the LP’s requirements.

Accounting for Ownership

It is sometimes necessary to merge the results for several nodes, or to split them, based on
ownership changes between scenarios. CASm has a “report as” function that will merge the results
of several nodes into a single one to correctly account for ownership. Also; CASm may “impute”
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all or part of any tranche in the supply curve of a node to any other node to account for shared
ownership. This feature is used by CASm primarily for vertical market analysis.

REQUIRED CALCULATIONS
Appendix A’s delivered price test defines two different supply measures to evaluate:

e Economic Capacity is the amount of capacity that can reach a market at a cost
(including transmission rates, transmission losses and ancillary services) no more than
105 percent of the destination market price.

e Available Economic Capacity is the amount of Economic Capacity that is available
after serving native load and other net firm commitments with the lowest cost units.

For every analysis, the following process is undertaken:

First, a Linear Programming (LP) problem is solved. The LP construction is slightly different,
depending on the underlying assumptions of each of the supply measures. CASm includes two
options for allocating scarce transmission capacity. CASm has a “proration” option, which is called
“squeeze-down.” This is discussed in detail below. Another option is an economic allocation of
limited transfer capability. Under this option, where available supply exceeds the ability of the
network to deliver that capacity to the destination market, the least-cost supply is allocated the
available transmission capacity.

The final step involves calculating what can be delivered to the destination market, after accounting
for line losses. CASm allocates total system losses amongst suppliers on the basis on how much
they injected, and how far away (how many wheels) they are from the destination market.

Economic Capacity
For the Economic Capacity analysis, CASm solves an LP with the following form:
minimize cost for supplies at the destination market
subject to:
supply cost at destination < system lambda + 5%, for all suppliers
supply < quantity, for each node and tranche
supply + flows in = flows out + “demand”, for each node

line flows are adjusted for losses, for all interconnections
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line flows < available limit, for al! interconnections (constrained network only)
sum over lines (flow * simultaneous factor) <= simultaneous limit, for all limits
sum over nodes (net injection * flowgate factor) <= flowgate limit, for all limits

The objective is slightly different when transmission capacity is to be prorated. The objective then
becomes:

minimize cost for supplies at the destination market; and
minimize divergence from calculated pro rata “share,” for each supplier
And, where ownership imputation is being used, the following constraints are added:

sum over economic tranches <= imputed share of economic tranches, for all owners
at each imputed node

Available Economic Capacity
For the Available Economic Capacity analysis, CASm solves an LP with the following form:
minimize cost for supplies at the destination market
subject lo:
supply cost at destination < system lambda + 5%, for all suppliers
supply < quantity (less native load), for each node and tranche
supply + flows in = flows out + “demand”, for each node
line flows are adjusted for losses, for all interconnections
line flows < available limit, for all interconnections (constrained network only)
sum over lines (flow * simultaneous factor) <= simultaneous limit, for all limits
sum over nodes (net injection * flowgate factor) <= flowgate limit, for all limits

This is different from the economic capacity analysis only to the extent that potential suppliers are
required to meet their load obligations prior to participating in the market.

When transmission capacity is to be prorated the objective becomes:
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minimize cost for supplies at the destination market; and
minimize divergence from calculated pro rata “share,” for each supplier
And, where ownership imputation is being used, the following constraints are added:

sum over economic tranches <= imputed share of economic tranches, for all owners
at each imputed node

OUTPUTS

The primary output from CASm is a report that summarizes the results of different analyses. For
each destination market, load period and FERC analysis type, CASm reports the following for both
pre- and post-merger:

o Supplied MW
e Market Share
e HHIs
This report also shows the change in HHIs post-merger compared to pre-merger.

CASm also produces a transmission report that shows the detail of each node, and the injections
and flows between them. Finally, a summary of the results for each market is also produced.

“SQUEEZE-DOWN” PRORATION

In the “squeeze-down” proration algorithm, prorated shares on each line are based on the weighted
shares of deliverable energy at the source node for that line. As discussed more fully below,
weighted shares at the destination market node are calculated by a recursive algorithm that starts at
the “outside” of the network then calculates shares on each line until it reaches the “middle.”
Specifically, where available supply exceeds the ability of the nctwork to deliver that capacity to the
destination market, suppliers are allocated shares at each node, and hence each outgoing line, based
on the results of an algorithm that considers both supply and transfer capability at each node.
Starting at the “outside” of the network, CASm calculates a share at each node that is based on a
proportion of the incoming transfer capability (and the share of that capability allocated to each
supplier), and the maximum economic supply available at that node. When the algorithm reaches
the destination market, a total share of the incoming transfer capability has been determined.

This algorithm requires that all possible paths are simultaneously feasible, which, in turn, requires
that each line be assigned a unique “direction.” The steps of the proration algorithm include:
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l. A C++ program enumerates all possible paths to the destination, the cost of transmission on
each path and the maximum possible flow on the path, A “wheel limit,” or maximum number
of point-to-point links, may be imposed on paths.

2. The minimum “entry cost” for each supplier is calculated. This cost is the injection cost of the
cheapest generator that has capacity for possible delivery to the destination.

3. Paths for which the entry cost plus the transmission cost are higher than 105% of the destination
market price are rejected as being uneconomic.

4. To the extent remaining paths are not simultaneously feasible (because, for example, suppliers
can seek to use the paths in both directions), a series of decision rules for determining the
direction of the line are undertaken (in the following order):

e Instructions can be manually input as to the chosen direction of a line.
o Merger-case decisions should be consistent with base-case decisions.

o The direction of the line as determined in an economic allocation of available
transmission is applied.

e The direction heading toward a destination market, if it is clear, is chosen.

e The direction that retains the maximum potential volume-weighted flow on the line
(calculated from the paths that depend on this line) is chosen.

e The direction on which the maximum number of economic paths depend is chosen.
If these other options fail to reach a feasible solution, manual input will be required.

5. If there are simultaneous limits, they are checked for feasibility. All lines that have a worsening
effect on a simultaneous constraint, given their defined flow direction, are checked against the
simultaneous limit. If they would exceed the simultaneous limit if fully utilized, then their
maximum capacity is prorated downwards in proportion to their respective limit participation
factors. In this way, no set of targets will be produced that could not be delivered in a way that
is feasible with the simultaneous limits.

6. Proration begins at nodes furthest from the destination market (where only exports, and no
imports are being attempted). Suppliers at these nodes are assigned a “share” equal to their
maximum economic supply capability.

7. Proration continues at the next set of nodes that should consist only of nodes with inflows from
“resolved” nodes from step 5. Suppliers at these nodes are assigned a “share” equal to their
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maximum economic supply capability. Suppliers from the “resolved” nodes have their shares
scaled down to match the transmission capacity into the node.

To the extent an iteration of the algorithm does not resolve any additional nodes and the
destination market has not yet been reached (i.e., a loop is detected), flow is disallowed from
any unresolved node to the furthest and smallest node affected by a loop.

The proration has been completed when the destination market node has been resolved. At that
point, the “shares” at the destination market represent the prorated shares of deliverable energy.

If ownership at a node is to be “imputed,” or credited to another node, further proration targets
are calculated. First, only those tranches that can deliver to the destination within 105% of the
market price are considered. A factor representing the share each owner has of these economic
tranches is calculated. For each owner, a constraint is calculated that limits the sum of
injections attributed to that owner to be not more than that owner’s “share” of the target
calculated above. In this way, the proportion of ownership of economic capacity at a node is
fairly reflected in the final solution outcome.

Injections for each supplier are “capped™ at the calculated shares, and these injections are then
checked for economic feasibility. While suppliers need not deliver their energy to the
destination in exactly the way that their share was calculated, the solution is still both
economically and physically feasible. The final solution represents the least-cost method of
delivering these supplies.

CASM IMPLEMENTATION

CASm has been implemented using GAMS (Generalized Algebraic Modeling System). GAMS is
a programming language which supports both data manipulation and calls to many mainstream
mathematical modeling systems. The linear programming problems generated by CASm are solved
by BDMLP or CPLEX. The path enumeration program has been written in Microsoft Visual C++
version 5.
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