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I, Mark A. Bailey, verify, state, and affirm that I prepared or supervised the 
preparation of my rebuttal testimony filed with this Verification, and that rebuttal testimony 
is true and accurate to the best of my knowledge, information, and belief formed after a 
reasonable inquiry. 

COMMONWEALTH OF KENTUCKY ) 
COUNTY OF HENDERSON ) 

SIJBSCRIBED AND SWORN TO before me by Mark A. Bailey on this the &- 
day of July, 20 1 1. 

Notary Public, Ky. State at.Large 
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I, C. William Blackburn, verify, state, and affirm that I prepared or supervised the 
preparation of my rebuttal testimony filed with this Verification, and that rebuttal testimony 
is true and accurate to the best of my knowledge, information, and belief formed after a 
reasonable inquiry. 

COMMONWEALTH OF KENTUCKY ) 
COUNTY OF HENDERSON ) 

STJRSCRIBED AND SWORN TO before me by C. William Blackburn on this the 
e d a y  of July, 201 1. 

Notary Public, Ky. State at Large 
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I, Alan Spen, veri@, state, and affirm that I prepared or supervised the preparation of my 

rebuttal testimony filed with this Verification, and that rebuttal testimony is true and accurate to 

the best of my knowledge, information, and belief formed after a reasonable inquiry. 
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Alan Spen 

STATE OF NEW YORK ) 
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I, John Wolfram, verify, state, and affirm that I prepared or supervised the preparation of 
my rebuttal testimony filed with this Verification, and that rebuttal testimony is true and accurate 
to the best of my knowledge, information, and belief formed after a reasonable inquiry. 

John Wolfram / / 
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COUNTY OF HENDERSON 

SUBSCRIBED AND SWORN TO before me by John Wolfram on this t h e 5  4 day of 
July, 20 1 1. 
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I, Robert W. Berry, verify, state, and affirm that I prepared or supervised the preparation 
of my rebuttal testimony filed with this Verification, and that rebuttal testimony is true and 
accurate to the best of my knowledge, information, and belief formed after a reasonable inquiry. 

COMMONWEALTH OF KENTTJCKY ) 
COUNTY OF HENDERSON ) 

STJBSCRIBED AND SWORN TO before me by Robert W. Berry on this the &day of 
July, 201 1. 

Notary Public, Ky. State at Large-" 
My Commission Expires /-/ 2-/ 3 
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I, Ted J. Kelly, verify, state, and affirm that I prepared or supervised the preparation of 
my rebuttal testimony filed with this Verification, and that rebuttal testimony is true and accurate 
to the best of my knowledge, information, and belief formed after a reasonable inquiry. 

STATE OF MISSOTJRI 
COUNTY OF JACKSON 

SUBSCRIBED AND SWORN TO before me by Ted J. Kelly on this the 29th day of 
June, 201 1,  
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Notary Public 
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VERIFICATION 

I, Mark A. Hite, verify, state, and affirm that I prepared or supervised the preparation of 
my rebuttal testimony filed with this Verification, and that rebuttal testimony is true and accurate 
to the best of my knowledge, information, and belief formed after a reasonable inquiry. 

COMMONWEAL,TH OF KENTI-ICKY ) 
COUNTY OF HENDERSON ) 

SIJRSCRIRED AND SWORN TO before me by Mark A. Hite on this the 4 day of 
July, 201 1, 

Notary Public, Ky. State at L,arge 
My Commission Expires / -/ 2 -13 
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I, William Steven Seelye, verify, state, and affirm that I prepared or supervised the 
preparation of my rebuttal testimony filed with this Verification, and that rebuttal testimony is 
true and accurate to the best of my knowledge, information, and belief formed after a reasonable 
inquiry. 

COMMONWEALTH OF KENTTJCKY ) 
COUNTY OF HENDERSON 1 
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COMMONWEALTH OF KENTUCKY 

PUBL.IC SERVICE 
COMMISSION 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

APPLICATION OF BIG RIVERS ELECTRIC ) 
CORPORATION FOR A GENERAL ) CASE NO. 201 1-00036 
ADJ‘IJSTMENT IN RATES ) 

PETITION OF B c COWORAT1 N FOR CONFI 
~ R O T E C ~ I O N  

1. Rig Rivers Electric Corporation (“Big Rivers”) hereby petitions the Kentucky 

Public Service Commission (“Commission”), pursuant to 807 KAR 5:OOl Section 7 and KRS 

61.878(1)(c), to grant confidential protection to portions of its Exhibit Berry Rebuttal-1 that is 

attached to the Rebuttal Testimony of Robert W. Berry filed with this petition. The portions of 

the exhibit that Big Rivers seeks to protect as confidential are hereinafter referred to as the 

“Confidential Infomation.” 

2. One (1) sealed copy of Exhibit Berry Rebuttal-1 with the Confidential 

Information highlighted with transparent ink is attached to this petition. A copy of Exhibit Berry 

Rebuttal-1 with the Confidential Infomation redacted is attached to the original and each of the 

ten (10) copies of the Rebuttal Testimony of Robert W. Berry filed with this petition. 807 KAR 

5:OOl Sections 7(2)(a)(2), 7(2)(b). 

3. A copy of this petition and a copy of the Rebuttal Testimony of Robert W. Berry 

containing the redacted exhibit have been served on all parties to this proceeding. 807 KAR 

5:OOl Section 7(2)(c). Big Rivers has provided a copy of the unredacted exhibit to the parties 

who have signed a confidentiality agreement, and Big Rivers will provide a copy of the 

unredacted exhibit to any other party who signs a confidentiality agreement. 
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4. The Confidential Information is not publicly available, is not disseminated within 

Big Rivers except to those employees and professionals with a legitimate business need to know 

and act upon the information, and is not disseminated to others without a legitimate need to 

know and act upon the information. 

5. If and to the extent the Confidential Information becomes generally available to 

the public, whether through filings required by other agencies or otherwise, Big Rivers will 

notify the Commission and have its confidential status removed. 807 KAR 5:OOl Section 

7(9)(a). 

6. As discussed below, the Confidential Information is entitled to confidential 

protection based upon KRS 61.878( l)(c)( l), which protects “records confidentially disclosed to 

an agency or required by an agency to be disclosed to it, generally recognized as confidential or 

proprietary, which if openly disclosed would permit an unfair commercial advantage to 

competitors of the entity that disclosed the records.” KRS 61.878( l)(c)( 1). 

I. Big Rivers Faces Actual Competition 

7. Big Rivers competes in the wholesale power market to sell energy excess to its 

members’ needs. Rig Rivers’ ability to successfully compete in the wholesale power market is 

dependent upon a combination of its ability to get the maximum price for the power sold, and 

keeping the cost of producing that power as low as possible. Fundamentally, if Big Rivers’ cost 

of producing a kilowatt hour increases, its ability to sell that kilowatt hour in competition with 

other utilities is adversely affected. As is well-documented in multiple proceedings before this 

Commission, Rig Rivers’ margins are derived almost exclusively from its off-system sales. 

8. Big Rivers also competes for reasonably-priced credit in the credit markets, and 

its ability to compete is directly impacted by its firlancial results. Any event that adversely 

2 
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affects Big Rivers’ margins will adversely affect its financial results and potentially impact the 

price it pays for credit. As discussed in the Rebuttal Testimony of C. William Blackburn filed 

with this petition, Big Rivers expects to be in the credit markets in the future. 

11. The Confidential Information is Generally Recognized as Confidential or 

9. The Confidential Information for which Big Rivers seeks confidential treatment 

under KRS 61.878( l)(c)( 1) is generally recognized as confidential or proprietary under Kentucky 

law. The Confidential Information contailis a list of the next scheduled major outage at each Big 

Rivers generating unit, the projected duration of each of those outages, and other numbers that 

would enable one to calculate the next scheduled major outage at each unit. 

10. Public disclosure of the Confidential Information will allow Big Rivers’ suppliers 

and competitors to know Big Rivers’ future maintenance plans and will give them insight into 

Big Rivers’ wholesale power needs. Information about a company’s detailed inner workings is 

generally recognized as confidential or proprietary. See, e.g., Hoy v. Kentucky Indus. 

Revitalization Authority, 907 S.W.2d 766, 768 (Ky. 1995) (“It does not take a degree in finance 

to recognize that such information concerning the inner workings of a corporation is ‘generally 

recognized as confidential or proprietary”’). The Cornmission previously granted confidential 

treatment to this type of information. See, e.g., letter from the Commission dated July 20, 2010, 

in Administrative Case No. 387 (granting confidential treatment to a list of hture scheduled 

outages that Big Rivers filed as part of the supplement to its annual report). 

3 
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11. Public disclosure of the Confidential Information would permit an unfair 

commercial advantage to Big Rivers’ competitors. As discussed above, Rig Rivers faces actual 

competition in the wholesale power market and in the credit market. It is likely that Big Rivers 

would suffer competitive injury if that Confidential Information was publicly disclosed. 

12. If the Confidential Information is publicly disclosed, Big Rivers’ competitors 

would have insight into when Big Rivers’ generating plants will be down for maintenance and 

thus know a crucial input into Big Rivers’ generating costs and need for power and energy 

during those periods. With that information, potential suppliers to Big Rivers will be able to 

manipulate the price of power bid to Big Rivers in order to maximize their revenues, thereby 

driving up Big Rivers’ costs and impairing Rig Rivers’ ability to compete in the wholesale power 

and credit markets. Additionally, Rig Rivers’ competitors in the wholesale power market could 

use the information to potentially underbid Rig Rivers to Big Rivers’ competitive disadvantage 

in competing for wholesale sales. 

IV. The Confidential Information is Entitled to Confidential 

13. Based on the foregoing, the Confidential Information is entitled to confidential 

protection. If the Coinmission disagrees that Big Rivers is entitled to confidential protection, due 

process requires the Commission to hold an evidentiary hearing. Utility Regulatory Corn’n v. 

Kentuclty Water Service Co., Inc., 642 S.W.2d 591 (Ky. App. 1982). 

WHEREFORE’ Big Rivers respectfully requests that the Commission classify and protect 

as confidential the Confidential Information. 

On this the 6th day of July, 201 1. 

4 
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100 St. Ann Street 
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Owensboro, Kentucky 42302-0727 
(270) 926-4000 

and 

Douglas L. Beresford 
Hogan Lmells US LL,P 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 
(202) 637-5819 

COUNSEL, FOR BIG RIVERS 
EL,ECTRIC CORPORATION 
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5 I. 
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7 Q* 

8 A. 
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11 Q. 

12 A. 

13 Q. 

14 A. 

15 

16 

17 

18 

19 

20 Q. 

21 A. 

22 

23 

24 

25 

INTRODUCTION 

Please state your name, business address, and position. 

My name is Mark A. Bailey. I am employed by Big Rivers Electric Corporation (“Big 

Rivers”) at 201 Third Street, Henderson Kentucky, 42420, as its President and Chief 

Executive Officer. 

Did you submit direct testimony in this proceeding? 

Yes, in Application Exhibit 48. 

What is the purpose of your rebuttal testimony? 

The purpose of my testimony is to provide an overview of Big Rivers’ rebuttal of the 

positions put forth by the Kentucky Industrial Utility Customers, Inc. (“KIUC”) in their 

testimony, and to broadly explain why the KIUC proposal does not meet the needs of 

Big Rivers or its members. Furthermore, I will describe why the Commission should 

reject the KIUC proposal and approve the request for rate relief made by Big Rivers in 

this proceeding. 

Please summarize your rebuttal testimony. 

Simply put, the rates proposed by the KIUC do not allow Big Rivers to meet its 

financial and service obligations. 

Big Rivers needs to increase its base rates in order to meet the financial 

requirements set forth in its debt agreements. Specifically, an increase in base rates is 

necessary so that Big Rivers can meet its Margins for Interest Ratio (“MFIR”) 

Case No. 201 1-00036 
Exhibit 60 
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requirement and maintain investment grade credit ratings, as required by its debt 

covenants. The rate proposal by Rig Rivers in this proceeding allows Big Rivers to do 

so; the rate proposal by the KIUC does not. 

Big Rivers also must maintain its generating assets in a prudent manner to 

ensure the continued reliable operation of these facilities in the future. Again, the rate 

proposal by Big Rivers in this proceeding allows Big Rivers to do so; the rate proposal 

by the KIUC does not. 

Finally, the KIUC witnesses offer several other recommendations to the 

Coinmission that are flawed and should be rejected. These are summarized in my 

testimony and are explained hrther in the rebuttal testimony of the following 

individuals on behalf of Big Rivers: 

1) C. William Blackburn, Big Rivers' Senior Vice President Financial & Energy 

Services and Chief Financial Officer, describes why the KIUC proposal will not allow 

Big Rivers to meet its financial obligations and why the Commission should reject the 

recommendation of Stephen J. Baron regarding Big Rivers' proposed pro forma 

adjustment for Energy Efficiency and Demand Side Management ("DSM'') program 

costs. 

2) 

likely negative impact of the KIUC proposal on Big Rivers' financial outlook from the 

perspective of the ratings agencies and explains why the KIUC proposal would place 

Alan Spen, Senior Director at Public Financial Management, Inc., describes the 

Case No. 2011-00036 
Exhibit 60 
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Big Rivers' ability to maintain the necessary investment grade credit ratings in 

jeopardy. 

3) 

updated revenue requirement and revenue deficiency calculation for Big Rivers. He 

describes updates to certain pro forma adjustments and he rebuts the proposals by Lane 

Kollen on behalf of the KIUC regarding certain pro forma adjustments. 

John Wolfram, Senior Consultant at The Prime Group, LLC, provides the 

4) 

KIUC proposal does not allow Big Rivers to perform the necessary and appropriate 

maintenance on its generating assets and rebuts the proposal by Mr. Kollen regarding 

the pro forma adjustment for non-labor production maintenance expenses. 

Robert W. Berry, Big Rivers' Vice President of Production, explains why the 

5) Ted J. Kelly, a Principal at the firm of Bums & McDonnell, describes why the 

depreciation analysis by Charles W. King is flawed, and why the deprecation analysis 

put forth by Big Rivers in this proceeding should be approved by the Commission. 

6) 

KITJC proposal does not allow Big Rivers to meet its financial obligations. Mr. Hite 

describes why the pro forma adjustments proposed by Mr. Kollen and Mr. King on 

behalf of the KIUC are inappropriate and why the KZUC recommendation that the 

Commission should direct Big Rivers to adopt and implement a plan to distribute 

Mark A. Hite, Big Rivers' Vice President of Accounting, explains why the 

Case No. 2011-00036 
Exhibit 60 
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patronage capital is misplaced. All of these aspects of the KIUC proposal should be 

rejected by the Commission. 

7) 

LLC, describes why the KIUC proposal to emasculate the TIER Adjustment, and 

economically eliminate the Smelter Surcharge, and the $0.2S/MWh adder to the Large 

Industrial rate (collectively, the “Smelter Unwind Commitments”) is inappropriate. 

Negating the Smelter Unwind Commitments would benefit the Smelters to the 

detriment of the Non-Smelter members of Big Rivers. Mr. Seelye also explains why 

the KIUC testimonies of Henry W. Fayne, Stephane L,eblanc, Dr. Paul A. Coomes, 

Gene Strong, and Dr. Matthew J. Morey are irrelevant to the revenue requirement and 

relate only to revenue allocation, why the pro forma adjustments proposed by Mr. 

Kollen and Mr. Baron are inappropriate, and why the recommendation proposed by Mr. 

Baron to utilize a 6 coincident peak (“CP”) methodology to allocate production-related 

demand costs instead of a 12 CP methodology is misplaced. Mr. Seelye hrther 

describes why the KIUC proposal to rely on subsidization from the Rural Economic 

Reserve (“RER”) to mitigate the rate impact on the Rural rate class is inappropriate, 

and why the KrUC proposal to modify the LICX tariff to allow current customers to 

expand their contractual loads by 5 megawatts (“MW’) or more and continue taking 

service for the expanded load under the existing Large Industrial Customer rate is 

flawed and should be rejected. 

William Steven Seelye, Principal and Senior Consultant at The Prime Group, 

Case No. 2011-00036 
Exhibit 60 
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1 11. 
2 

THE KIUC PROPOSAL DOES NOT ALLOW BIG RIVERS TO MEET ITS 
OBLIGATIONS AND SHOULD BE REJECTED. 

5 

4 Q. Does the KIUC proposal allow Big Rivers to meet the requirements of its debt 

5 covenants? 

6 A. 

7 

8 

9 

10 

No. As discussed in greater detail in the testimony of Mr. Blackburn, the KJUC 

proposal would not allow Big Rivers to maintain an MFIR of at least 1.10, which it is 

obligated to maintain under covenants in the documents required by Big Rivers’ 

lenders. In the event that Big Rivers fails to achieve the minimum required MFIR, Big 

Rivers would likely be in default of its obligations to its lenders and would face 

11 

12 Q. 

13 adopted by the Commission? 

14 A. 

15 

potential bankruptcy. Obviously, this would be an untenable situation. 

Are there other financial implications of the KIUC proposal if it were to be 

Yes. Big Rivers has investment grade ratings from the three principal credit rating 

agencies, Moody’s, Standard & Poor’s, and Fitch. However, two of these three ratings 

16 

17 

are at the lowest level of investment grade. As explained in greater detail in the 

testimony of Mi. Spen, a failure to meet MFIR, or the failure to meet any number of 

18 

19 

20 

21 

22 

23 

other financial metrics, could result in Big Rivers losing one or more of its investment 

grade ratings. Failure to meet MFIR would have a severe and substantial impact on Big 

Rivers’ ability to refinance its current debt as required by current loan agreements or to 

borrow additional money in the future. As Mr. Hite explains in his rebuttal testimony, 

even with the full rate adjustment requested by Big Rivers, the company will be 

required to borrow additional money as early as 2012. Without an investment grade 

Case No. 2011-00036 
Exhibit 60 
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rating, any borrowings would certainly be more expensive, and Big Rivers’ access to 

2 

3 Q. 

4 

5 A. 
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9 

10 

11 

12 

13 

14 Q. 

15 

16 A. 

17 

18 

19 

20 

21 

22 Q. 

23 

credit markets could be impaired. 

Are you saying that the KIUC proposal, if adopted by the Commission, would put 

Big Rivers in a financially unsound situation? 

That is exactly what I am saying. As discussed in more detail in the rebuttal 

testimonies of Mr. Hite and Mr. Berry, the KIUC proposal would negatively impact Big 

Rivers’ margins, would negatively impact cash flows, would negatively impact Big 

Rivers’ MFIR and Times Interest Earned Ratio (“TIER”), and would not allow Big 

Rivers to prudently maintain its generating and other assets, Big Rivers is only 

requesting the minimum increase necessary so that it can meet its financial obligations 

and maintain its investment grade credit ratings, as required by its debt covenants. As I 

stated in my initial testimony, there is no leeway in Big Rivers’ request for rate relief in 

this proceeding. (Direct Testimony of Mark A. Bailey, Exhibit 49, p. 12.) 

How does Big Rivers’ Conventional TIER compare to that of other generation and 

transmission (,,G&T”) cooperatives? 

Exhibit Bailey Rebuttal- 1 contains data fiom the Annual Directory of the G&T 

Accounting & Finance Association, dated June 20 1 1. On page 140, Big Rivers is listed 

45th out of the 48 G&T cooperatives listed for 20 10, with a Conventional TIER of 1.15. 

Even with Rig Rivers’ full rate increase request, Big Rivers’ Conventional TIER will 

be only 1.30. Clearly Big Rivers’ placement in the bottom decile of listed G&Ts is not 

a favorable comparison. 

How does Big Rivers’ Conventional TIER compare to that of East Kentucky 

Power Cooperative (“EKPC”)? 
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A. By comparison, EKPC’s 2010 Conventional TIER was listed 41Sf out of 48 of the 

G&Ts listed, with a Conventional TIER of 1.28. 

Is Big Rivers more constrained than EKPC in its ability to improve its 

Conventional TIER? 

Yes. EKPC is not as dependent on one industry, while Big Rivers is limited in its 

movement because of the Smelter Agreements. If wholesale power prices fall even 

Q. 

A. 

more, Big Rivers could be in grave jeopardy. Rig Rivers will have to cut costs 

everywhere reasonably possible to “thread the margin needle” -- the narrow operations 

margin Rig Rivers must navigate, as I discuss later. This would hurt consumers in the 

long run, because when off-system sales improve, Big Rivers will likely be performing 

maintenance that has been deferred and purchasing expensive power instead of selling 

power into a profitable off-system market. 

How do Big Rivers’ operating margins compare to other G&T cooperatives? 

On page 137 of Exhibit Bailey Rebuttal- 1 , Big Rivers is listed 30th out of 59 listed 

G&Ts in operating margins with a $4,256,5 17 margin. It is important to understand 

Q. 

A. 

what a very small portion of total operating revenue this operating margin is. As shown 

on page 135 of the Exhibit, Big Rivers’ total operating revenue for 2010 was 

$527,324,452, making Rig Rivers’ operating margin less than one percent. Because of 

the Smelter Agreements, the most Big Rivers’ operating margin can be is two or three 

percent (capped at approximately $1 1.4 million for Contract TIER), giving Big Rivers 

very little margin for error. This is what I refer to as “the margin needle.” 

What are the implications of this narrow maneuvering room for Big Rivers? Q. 
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The implications are three-fold. First, with projected environmental costs proposed by 

the U.S. Environmental Protection Agency (“EPA”) looming, the Smelters’ proposal to 

distribute patronage capital is a non-starter. Second, Big Rivers has very little cushion 

to meet debt covenants, refinance its loans, or borrow additional f h d s  to meet 

operating and capital expenditures. Any unusual event - for example, lower off-system 

sales prices, extraordinary forced outages, or new EPA requirements - could jeopardize 

Big Rivers financially. Third, it is clear that adjusting the TIER Adjustment Charge 

bandwidth to the midpoint or below is critical to help preserve Rig Rivers’ financial 

health. Even setting the TIER Adjustment Charge at the midpoint of the current 

bandwidth may not be sufficient. Big Rivers absolutely needs the flexibility of the 

TIER Adjustment Charge mechanism - a mechanism that we intentionally bargained 

for, and that the Smelters agreed to in the Unwind Transaction. 

THE IUUC PROPOSAL TO ALLOCATE THE ENTIRE INCREASE TO THE 
RURAL RATE CLASS IS UNREASONABLE, UNFAIRLY BURDENS THE 
RURAL RATE CLASS, AND EFFECTIVELY SEE= TO NULLIFY THE 
SMELTER AGREEMENTS. 

The KIUC witnesses, particularly Dr. Coomes, testify to the importance of the 

Smelters to the economy of the Commonwealth of Kentucky. The IUUC witnesses 

describe in detail the labor-related and financial contributions of the Smelters to 

the Commonwealth. Do you agree that the Smelters are important to the economy 

of Kentucky? 

Without question. Big Rivers acknowledges and appreciates the contribution of the 

Smelters to the economy of K.entucky. Indeed, one of the fundamental reasons why 
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Big Rivers undertook the Unwind Transaction, which closed in July 2009, was to help 

preserve the Smelters as good corporate employers in Kentucky for as long as 

practicable. 

Did Big Rivers’ Board of Directors take the importance of the Smelters to the 

economy of Kentucky into consideration when it voted to approve the request for 

a rate increase in this case? 

Absolutely. The Board of Directors carefully considered the effect of the rate increase 

on all ratepayers, and fully appreciated the economic contributions the Smelters have 

made, and will hopefully continue to make, to the economy of Kentucky. 

Did the Smelters willingly agree to the terms and conditions of the Smelter 

Agreements in the Unwind Transaction, including terms that they call 

“subsidies”? 

Yes. The Smelters are extremely sophisticated businesses with very capable leadership 

and extraordinary advisors and lawyers. The Smelters considered all of the rate issues 

and potential ramifications of purchasing Big Rivers power through Kenergy Corp. 

over the several years we negotiated the Unwind Transaction. They agreed to all of the 

terms of Smelter Agreements, including the TIER Adjustment Charge, and the 

surcharges. They willingly agreed to the Unwind Transaction. The Smelters got the 

power supply agreements that they bargained for. 

Can you enumerate some of benefits the Smelters received in connection with the 

Unwind Transaction? 

Of course. The Smelters received substantial payments from E.ON U.S., they received 

credit support from E.ON US., and they received payments from Big Rivers. In 
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received rates based on Large Industrial cost-based rates. The Smelters also were 

granted the right to review and comment on Rig Rivers’ budget. Smelter 

representatives are part of a “coordinating committee” which reviews Big Rivers’ 

operations. The Smelters also gained the ability to substantially mitigate the 

consequences of their take-or-pay provisions when they shut down and restart potlines. 

The Smelters also received the right to terminate their contracts on one year’s notice. 

Q. What is the effect of the KIUC proposal on the Smelter Agreements that were 

approved by the Commission in the Unwind Transaction? 

A. Essentially, the KIUC proposal attempts to nullify many of the commitments the 

Smelters made when they signed the Smelter Agreements that were approved by the 

Comission in the Unwind Transaction. All of the terrns that were favorable to Big 

Rivers were bargained for by Big Rivers and were contractual commitments made by 

the Smelters, including all of the Smelter Unwind Commitments, which they call 

“subsidies.” The Smelters now propose to burden the Rural rate class exclusively with 

the full increase of Big Rivers’ revenue requirements, which would economically 

nulliQ many of the terms of the Smelter Agreements, including certain of the benefits 

to Big Rivers of the Unwind Transaction. 

Q. Do the Smelters identify any significant changes in circumstances since the closing 

of the IJnwind Transaction two years ago to support their revenue allocation 

argument? 

A. Not really. The principal changes in circumstances that I can identify are seriously 

reduced revenues to Big Rivers fiom off-system sales, and stronger than anticipated 
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world aluminum prices on the London Metals Exchange, which were mentioned by Mr. 

Fayne in his testimony. 

Q. Mr. Fayne states on page 11 of his direct testimony that the KIUC proposal 

benefits all constituencies. Is this correct? 

A. No. The KIUC proposal does not benefit all constituencies, and Mr. Fayne’s assertion 

that it does cannot be reconciled with the facts. The KIUC proposal benefits the 

Smelters, with some incidental benefits by association accruing to the Large Industrial 

class. It is unclear to me how the KIUC proposal benefits the Rural customers or Big 

Rivers. 

Q. Why does the KIUC proposal provide no benefit to the Rurals and Big Rivers? 

A. First, in my opinion, the KIUC proposal is a short-term proposal focused on modestly 

strengthening the Smelters against the economic effects of a cyclical world aluminum 

price downturn and other circumstances, which the Smelters say put their survival at 

risk. By contrast, the KIUC proposal weakens Big Rivers, leaving it in danger of 

defaulting on its credit agreements and less able to survive the difficult circumstances 

that the KIUC forecasts for Big Rivers if the Smelters are forced to close their 

operations. It depletes benefits that have been flowing to Rig Rivers’ members since 

the closing of the Unwind Transaction, and leaves them to deal with the implications of 

Smelter closure. Big Rivers very much wants to see the Smelters survive and prosper. 

But it is also Big Rivers’ responsibility to plan for the long-term, and the future of the 

approximately 1 12,000 retail customers of its members. 

The KITJC proposal imposes $18,4 17,S09, or a 16.7% increase on the Rural rate 

class, which is essentially the entire amount of the KlUC proposal, with a rate decrease 
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to the Large Industrial class and the Smelters. By contrast, Big Rivers proposed that 

the increase for the Rurals would be $14,173,003, or a 12.82% increase an the Rural 

rate class. (This compares unmitigated base non-net increases in both cases.) The 

K.IUC proposes to mitigate the rate impact of their proposed revenue allocation on the 

Rurals by amortizing $4.2 million per year from the Rural Economic Reserve. The 

KIUC asserts that this benefits the Rurals by making the proposed increase equivalent 

to that originally filed by Big Rivers in this case. (Note that thus, even on its face, the 

KIUC proposal provides no incremental benefit to the Rurals relative to the rates 

proposed by Big Rivers; they are at best equivalent.) More to the point, however, is the 

KIUC proposal to draw from the Rural Economic Reserve to mitigate the rate impact 

on the Rurals. The proposal to draw from the RER is actually harmful to the Rural rate 

class. 

Why is the KIUC proposal to draw from the RER harmful to the Rural rate class? Q. 

A. The KIUC proposal will necessarily exhaust the funds in the RER sooner that they 

would otherwise be exhausted. When this occurs, the Rurals will be exposed to rate 

increases associated with fuel and environmental costs. Thus the KIUC proposal 

merely shifts the effect of increasing the Rurals' rates from the present to the future. 

Any benefit to the Rurals in this instance is illusory; under the KIUC proposal, the 

Rurals ultimately incur a greater risk of rate shock resulting from premature exhaustion 

of the RER funds. 

Q. Why does the KIUC proposal provide no benefit to Big Rivers? 

A. As explained more fully by Mr. Blackburn in his rebuttal testimony, the KIUC proposal 

has a dramatic adverse effect on Big Rivers' ability to meet its financial obligations that 
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in my opinion will have detrimental long-term effects on Big Rivers' assets and its 

ability to keep power costs lower over the long term. The KIUC proposal does not 

provide Big Rivers with sufficient revenues to meet its full revenue requirements. The 

KIUC proposal threatens Big Rivers' ability to comply with its debt covenants. The 

KIUC proposal also prohibits positive margins for Big Rivers in two of the next three 

years, depletes Big Rivers' cash reserves, and increases Big Rivers' need for additional 

borrowings. These effects, whether taken separately or together, are extremely 

negative to Big Rivers. Simply put, the KIUC proposal places Big Rivers' future 

financial viability very much in jeopardy. 

Did Big Rivers model the effects of the KIUC proposal on the Big Rivers financial 

forecast(s)? 

Yes. KIUC proposed a base rate increase of $18,679,000 compared to the $39,953,965 

base rate increase proposed by Rig Rivers -- or 46.75% of that proposed by Big Rivers. 

The KIUC proposal was incorporated into the Big Rivers' multi-year financial forecast 

(through 2014) that was filed in response to KIUC Request for Information 1-43, in 

order to evaluate the effects of the KIUC proposal on Big Rivers' financials. Mr. Hite 

describes this modeling in greater detail in his rebuttal testimony. 

Please briefly describe the results of this analysis. 

The analysis clearly indicates that if the KITSC proposal were adopted, Big Rivers 

would not be positioned to meet its financial obligations. The result is that Rig Rivers' 

margin, MFIR, TIER and cash flow would each suffer greatly. In fact, under the KJXJC 

proposal as modeled, Big Rivers' margins are forecast to be negative in both 2012 and 

20 14. MFIR and Conventional TIER are less than 1.10 in all years except 201 3. Big 
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1 Rivers’ cash is reduced by approximately $17 million annually, requiring additional 

2 new borrowings. These are significantly adverse financial impacts on Big Rivers. 

3 These detriments are described in greater detail in the rebuttal testimony of Mr. Hite. 

4 Q. In light of these results, how then do you characterize the view that the KIUC 

5 

6 A. 

proposal provides a benefit to Big Rivers? 

For the reasons noted above, Mr. Fayne’s assertion that the KTUC proposal benefits Big 

7 Rivers is plainly unsubstantiated. I am already uncomfortable about the long-term 

8 effects of the cost reduction and deferral measures that Big Rivers has been required to 

9 undertake. As Big Rivers completes its second full year of post-Unwind operation, the 

10 entire revenue increase sought by Big Rivers in this proceeding is needed to help keep 

11 Big Rivers financially viable. 

12 

13 IV. 
14 
15 IN THIS RATE CASE. 
16 

ANY LONG-TERM SOLUTION TO THE SMELTERS’ VIABILITY IS NOT 
WITHIN THE SCOPE OF BIG RIVERS’ OR THE COMMISSION’S POWER 

17 Q. n page 19 of his testimony, Mr. Baron states that “’by setting rates in this case 

18 based on the mid-point of the TIER Adjustment, Big Rivers would effectively have 

19 an additional $7.1 million ‘credit card balance’ at its disposal, with no 

20 Commission oversight. While the agreement contemplated a measure of 

21 protection from the TIER Adjustment, this cushion should not be used to 

22 eliminate spending constraints on the company.” Do you agree? 

23 A. Absolutely not. First, as described more fully in the testimony of Mr. Seelye, choosing 

24 the current mid-point of the TIER Adjustment Charge bandwidth is a reasonable 
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compromise position. A case could well be made for setting rates at the floor of the 

TIER Adjustment Charge bandwidth to help ensure that Rig Rivers has sufficient 

revenue going forward and retains the full benefit of the TIER Adjustment Charge 

mechanisms in the Smelter Agreements. It must be remembered that if the Smelters 

were at the ceiling of the current TIER Adjustment Charge bandwidth as they propose, 

and if Big Rivers exceeds the 1.24 Contract TIER in the future, the TIER Adjustment 

Charges would be automatically reduced by up to approximately $14.2 million to the 

Smelters, down to the floor of the bandwidth, depending on the level of Big Rivers’ 

margins. 

Second, expenses are not the issue in this proceeding. As I stated in my direct 

testimony, at page 16, “Since the closing of the TJnwind Transaction, Big Rivers has 

very closely managed its operations in order to purge unnecessary costs from the 

business.” As I mentioned, Smelter representatives review and comment on Big 

Rivers’ budget and have seen firsthand Big Rivers’ efforts at controlling expenses. 

If expenses are not the issue in this case, what is the principal reason for the 

requested rate relief? 

A primary reason for Big Rivers’ request for rate relief is to make up for the decrease in 

wholesale power sales revenue associated with the drop in the wholesale price of 

power. The depressed prices in the wholesale power market are likely to persist as long 

as the United States economy remains relatively stagnant. 

What about the future? Are costs likely to increase in the future? 

Costs will almost certainly increase in the future. For example, as I stated in my direct 

testimony, at pages 14-15, maintenance on Rig Rivers’ generating units has been 
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deferred. I testified, “Big Rivers is requesting a pro forma adjustment in this 

proceeding to provide for the inclusion of a prudent level of maintenance costs, because 

the level of maintenance costs in the test year is inadequate on a going-forward basis.” 

Do the Smelter witnesses recognize that Rig Rivers’ costs will increase in the 

future? 

Yes. For example, Mr. Fayne, in his testimony at page 22, states that “we recognize 

that Big Rivers’ costs will increase. . . .” Mr. Fayne also acknowledged that “Rig 

Rivers must increase rates to recover its prudently incurred costs to meets its financial 

obligations. . . .” 

Can Big Rivers help with the Smelters’ long-term viability? 

Unfortunately, no. Even Mr. Fayne acknowledges, “We also understand that the size of 

Big Rivers in relationship to the size of the smelter load limits the extent to which a 

long-term solution can be developed through the regulatory process.” (Direct 

Testimony of Henry W. Fayne, pp. 22-23.) 

So Mr. F a y e  acknowledges that the Commission is not in a position to provide 

relief in the context of a regulatory proceeding? 

Yes. In response to the Commission Staffs Initial Information Request to the KIUC, 

Item No. 4@), Mr. Fayne stated, “KIIJC believes that this Commission can be an active 

participant in and advocate for the development of a statewide solution, but that the 

Commission would not be able to unilaterally develop and implement such a solution.” 

What is your overall assessment of the KIUC proposal? 

My overall assessment is that the Smelters are essentially requesting a change in the 

commitments they made as part of the Unwind Transaction, which is unreasonable 
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since their decision to close, if it comes, will be based on global forces beyond the 

control of either Big Rivers or this Commission. 

V. CONCLUSION 

Q. 

A. 

Do you have any closing comments? 

Yes. Big Rivers takes its commitments and its financial health very seriously. 

Decisions regarding rate increases and the allocation of revenue increases to customer 

classes are difficult. The rate proposal by Big Rivers in this proceeding is necessary at 

this time in order for Big Rivers to adequately recover its costs and to meet its existing 

debt covenants with its creditors. 

Big Rivers recognizes the importance of the Smelters to Big Rivers, its 

members, and the western Kentucky region. We share in the hope that the Smelters 

will continue to operate, to the benefit of all. The Smelters’ viability is clearly a 

challenge and an important issue. However, this filing is about the financial viability of 

Big Rivers. The Board of Directors and the management team are committed to 

ensuring that Big Rivers remains positioned to meet its financial and service 

obligations, both now and over the long term. The KIUC rate proposal ignores this 

critical issue. 

Big Rivers recognizes the extent of the differential in the class rates of return 

between the Smelters and the Rurals. The rates proposed by Big Rivers strike a 

reasonable balance between narrowing the differential in the class rates of return and 

mitigating the burden on the Rurals, in a manner that is consistent with the principles of 
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incrementalism and gradualism that has been endorsed by the Commission for many 

years. The rates proposed by the KIUC strike no such balance. The KIUC proposal 

increases the burden on the Rurals, and then proposes to offset this increase by using 

the Rural Economic Reserve in a manner which will simply deplete the RER sooner 

than would be the case otherwise, to the further detriment of the Rurals. 

Most importantly, however, the KIUC proposal does not position Big Rivers to 

meet its financial and service obligations. It does not provide Big Rivers with 

sufficient revenues to meet its full revenue requirement. It does not permit Big Rivers 

to achieve its MFIR and conventional TIER requirements, which threatens Big Rivers' 

ability to comply with its debt covenants. It prohibits positive margins for Big Rivers 

in two of the next three years. It depletes Big Rivers' cash reserves and increases Big 

Rivers' need for additional borrowings. These effects are extremely negative. Simply 

put, the KIUC proposal places Big Rivers' future financial viability very much in 

jeopardy. The Commission should reject the KIUC proposal. 

The rates proposed by Big Rivers in this proceeding, on the other hand, should 

allow Big Rivers to achieve its MFIR and conventional TIER requirements, thus 

enhancing Big Rivers' ability to comply with its debt covenants. The Big Rivers 

proposal should allow for positive margins for Big Rivers in future years. These effects 

are positive and necessary, particularly relative to the adverse effects of the KIUC 

proposal. The rates proposed by Big Rivers thus are fair, just and reasonable and 

should be approved by the Commission. 

Does this conclude your rebuttal testimony? 

Yes, it does. 
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Headquanered in Henderson, Kentucky, Big the wholesale power market 
Rivers Electnc Corporation is a generation 
and transniission cooperative owned by the TRANSMISSION 
inembers it serves Big Rivers provides Big Rivers owns and operates its 
ieliable wholesale electnc s e i ~ i c e  on a nor- tr i tn<mission system and piovides 
Foi-profit basis to i t s  Uiree member hmsmission services to its memhers, LEM. 
coopeiatives In (urn, these cooperatives, and otlier third pmes in accordance with ils 
owned by their 1 12,735 consume[-members. open acccss tranbniission unfl Tie 
distnhute tlie electiicity at retail, on a not-for- t ransmiswn system IS comprised of 
profit basis, in  portions of 72 counties located approximately 1.265 miles of line - 6X rniles 
in westein Kentucky of 345 kV line for inteicoiinechng power 

plants. 7 5 0  niiles of 161 kV line for bulk 
MEMBERSHIP power transmission. inlerconnections, and 

on Big Riveis’ Board Big mects once each inontli and IS responsible for Rivcrs has physical interLonnections with SIX 

setting corporaie policy uiilitieh and an interchange agreement with 
another utili t y  

POWER SUPPLY 

generating plants It dlso opziates for O n  July 16. 7009. Big Rivers and LGXrE 
Henderson Municipal Power and Light and KU Energy (forineily E ON U S ) clo\ed 

’ (HMP&L) i t s  Starion Two generating planL a transaction resulting in a mutually 
which 113s a net capacity of 312 MW Under acceptahle early tern~lnation of the 1908 
the teims of a long-term contiact Big Rivers LGblrE Lease Agleement (referred to as the 
tahes all the Station Two capacity i n  excess of “Unwind Transaction” oi “IJnwind”) IJnder 
HMP&L‘s needs HMPblrL Station Two the term5 ot tlie Unwind Transaction. 
currently provide5 Big Rivers with 207 MW operational control of die generating Stations 
of cap:iciIy iightr AI1 of Big Rive15 was returned to Big Rivers The Unwind 
generating units are coal-fired except tor rl 65 iesdted in Big Rlvers recognizing a net gain 
M W  oil/natuial gab-fired comhustion turfme of $538 million and receiving $863 3 million 
which IS located at tlie Robert A Reid Reid) of conipen5ation, both cash and non-cash 
plant and is used piimaiily for peaking and Two hey results ot the Unwind ale Big Rivers 
emergency puipo\es The Reid plant has a net resumiiig operation ot i t5  own 1 . 4 4  MW OF 
capacity of 110 MW, 65 MW of which is the generating capacity and 312 MW of 
combustion lui bine The Kenneth C Henderson Municipal Power and Light 
Coleman plant consists of three units totaling (HMPblrL) Stabon Two lea.sed geneiating 
443 MW ol net capacity Big Rivers has two capacity (Big Rivers currently has capacity 
uni t s  tomling 47-1 MW ai its Robert D Green rights to 207 MW of HMP&L Station Two), 
Plant The D B Wilson plant has a net and assuining the powei supply obligation for 
rapacity of 417 MW in addition to the Kenergy’s (a Big River?‘ member distiihution 
generation capacity dewihed  above, Big cooperative) two large aluminum smelter 
Rivers has available to it 178 M W  of loads totaling 850 MW at full capacity 
hydroelecti IC peaking capacity through a long 
-term contiact with the Southeastern Power 
Administration fSEPA) Power requiieinents 
not met thiougli available generation and the 

The Boitid noimally for suh-tran\ntii$ion powei delivery 

Rig Rivers own5 and operales foui OTIJXR POINTS OF INTEWST 

Case No. 2011-00036 
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P.O. B O X  707 
Winchester, KY 40392-0707 

Main Telcplione (8.59) 7444812 
Main FAX (6.59) 744-6008 

WMW. ckpc. coop 
Executive Contacts 

Presidenuchief Executive Office ..l A17th0ny S. Curnphell 
Executive Secretary. .................................. Terri Conzbs Senior Vice Presiden 

Senior Vice President, Power Sup 
Senior Vice President, Power Production. ".. 
Senior Vice President, Power Delivery & S 
Internal Auditor ........... 
Vice President, System 

................... Mi&ae/, A. McNnlleY 
Chief Operating Officer ................ .............................................. 

....... Demer York 

Accounting h Finance Related Personnel 

................................................... 

........................ Sieve McClure - Manager, 
Human Rcsoiwces Le SLlppori Services 

llltimate Meters Served ............. 51 8,364 
REC Members ..................................... 16 
Other Firm Power Cusiorners ................. 0 

Total Employees. ..................... ,689 
IJnion Employees ....................... N/A 
RUS Designation .................... 

CPA-Audit ......... ..Dcloitte & Touche LLP 
Corporate Insurance Providers 

Commercial Umbrella .................. AEGIS 
Electric Property. ...................... FM Cilohnl 

2010 Financial Keys MV\' Peak Demands 

Total Assets ....................... $.3.060,875,575 Winter. 2.868 

Net Margin ............................ $32.800.768 

...................................... 
Total Operating Revenue.. .. $827,446,294 Summer ................................. 2,443 

~~ 

Equity Ratio ..................................... 8.0910 

DSC Ratio ..................................... 1 . I  2 

2010 MWH Saies 
T.1.E.R ............................................ 1.28 

Cost of Debt .................................... 4.3970 
Member .... ]3.104,994 @ $61 45 per MWH 
Non-Mem .. .544.218 @ $36.1 8 per MWW 

ORCANIi 

East Ke 
lornicid in 
Electric C 
World War 
were vollr 
planning v 
opened its 
Its first gc 
Dale Static 
Kentucky i 
Public Serv 

MEMBER 
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ORGANIZATION In 1977, Unit I of the H. L.. Spurlock 

I 'Y Station was completed and Unit 2 was added 
East Kentucky Power Cooperative W;LS in 1981. A third unit began commercial 

I ,, Conned in 1941 as East ICeiitucky Rural operation on March I .  2005, and a fourth unit 
Electric Cooperative Corporation When hecanie coniniercial on April I ,  20W ThP 

I ',_. World Wai 11 broke out. plans For the system total capacity 01 the Spurlock Station .- 
were voluntarily suspended. In 195 1, megawatts 

I ,.:- planning was iesuined and East Kentucky 
opened its offices in  Winchester. Kentucky. East Kentucky has at its 1. IC. Sniith Power 

I ,,<- Its first generating station. the William C Statim seven gas-fired comhustion turbines to 
Dale Station. was completed in I954 The comhustion 

I Kentucky is fully regulated by the Kentucky tuihinets will have il total nominal summer 
Puhlic Service Coinmission. rating of 626 megawatts. 

Y 

'W 

- 

Ellst piovide peaking capacity 

MEMLlERSHIP East Kentucky has six landfill gas racilities 
with a total capacity of 17 megawatts with a 

East Kentucky's Boiiid of Directors is made sixth to be conipleted in 2009. 
u p  of one diiector and one alternate director 
from each of its sixteen member distrihution In addition to this 2,564 megawatts of its 
cooperatives. This boaid sets overall own net generating capaciry. East Kentucky 
operating policies for the cooperative EJSt has access to 170 megawatts of hydro 
Kentucky's sixteen inember tlistribution generation froni the Southeastern Power 
cooperatives serve memhe~/consurr~ers Adrninisrration. 
thtougliout the eastcrn two-thirds of 
Kentucky TRANSNIISSION 

9 

POWER SUPPLY At the end of 2009, East Kentucky Powel, 
had 2,950 miles 01 transmission line ranging 

Construction hegan in 1051 on East in size lroni 34.5 kV to 145 kV These lines 
Kentucky's fitst generating station. tlie provide service to 354 distiihution substations 
William C Dale Station. Thc firs1 two units and 64 transmission substations. 
wei'r coinpleted in 1054 The lhird unit wiis 
completed in 1957 and the fourth unit in 1960 OTHER POINTS OB INTEREST 
Dale Station. with 196 megawatts of net 
capacity, continues to supply power to tlie 
East Kentucky system. 

"9 

East Kentucky Power (EKP) is the only 
inember of Charleston Bottoms Rural Electtic 
Cooperative Corporation (CB). CB, the owner 

In 1965. the first of two units at the John of Unit 1 of the H.L. Spurlock Generating 
Sliemian Cooper Station was complcted. The Station, was fomied for the ptirpose of 

'3 second uniL competed in 1969, increased the providing a financing mechanism for the 
total capacity of tlie Cooper Station to 141 constinction of this generating unit. EKP 

'7 niegawatts. operates and maintains Spurlock Unit 1 and 

.- 

i i  .- takes all of the output of the unit. 

I 

8' 
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22.658.473 Oelethome 
22.5.38.000 Bnsin 
18.980.883 North Cnrolinn 

17.446.093 Seminole 
16.880.752 Centrnl Electric - sc 
14.292.742 Great River 
13 -94 1,606 Brnzos 
13.811.574 A r b s  
13.649.212 East Kentucky 
12.914.634 Wnbnsb Vnlley 
12,610,811 Old Dominion 
11.969.420 Bip Rivers 
10.850.388 Hoosier 
10.705.907 South Mississippi 
10.328.210 Buckeve 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

8.855.188 PowerSouth 18 

7.537.108 Western F m e r s  19 

6.807.785 Golden Sprend 20 
21 

6.390.501 Dnirvlnnd 22 

5,581,387 Deseret 2.3 

5.542.239 Minnkota 24 

5.259.012 PNGC Power 25 

4.982.660 Wolverine 26 

4.543.682 South Texns 21 

28 4.128.298 East Texns 
3.950.781 Nebrnskn 29 

3.922.573 Sho-Me Power 30 

3.754.841 SunRower 31 

3.751.207 Ravburn Electric Cooperntive 32 

3.580.599 Centrnl Elechic - MO 33 

3.262.980 AUeeheny 34 

35 3,136,436 East River 
36 2,859.362 Son Mime1 
37 2.803 362  
38 2.782.752 Central Iowa 
39 2.706.609 Chuench 
40 2.585.807 Squnre Bum 
41 2.529.634 Southern Illinois 
42 2.095,436 K m  Electric 
43 1.921,700 Corn Belt 

1.910.373 N. W. Electric 44 
45 1.904.506 
46 1.866.506 h o e r  Missouri 
47 

48 1 A20.964 M & A Electric 
49 1.659.449 
50 1.656.517 Tex-Ln 
5 1  1.515.835 
52 
53 1.042.521 
54 562.975 Centrnl MontnM 
55 504.306 Alnsko Electric 
56 

Note: Mcmbs Information Exrluded if No Dab Availnble 01 Category NIA 

18.863.156 Tri-Stnte 

6.456.892 KAMO 

S m  Rnyburn 

1.832.006 Centrnl Power I ND 

Prnirie Power 

Northwest Iowa 

Rushmore 
1.266.884 Northeast Missouri 

461.947 Power Resources 

I a25 

NO. 2011-00036 
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2 37.40 
3 41.21 
4 41.27 
5 41.94 
6 42.57 
7 42.90 

I 42.98 8 
9 43.01 
10 43 10 
1 1  43.22 
12 43.92 
13 45.30 
14 45.34 
1s 46.41 
16 46.74 
17 48 49 
18 50.91 
19 50.96 
20 51.10 
21 51.22 
22 51.31 
23 52.54 
24 52 60 
2s 53.91 
26 53.93 
21 56.30 
28 56.91 
29 57. I1 
30 57.28 
31 57 57 
32 57.88 
33 58.30 
34 59.03 
3s 60 18 
36 60 44 
77 60.93 
38 62.12 
39 62.36 
40 62 50 
41 62.81 
42 62.84 
43 66.33 
44 66.96 
4s 67.92 
46 68.97 
47 69.11 
48 70.10 
49 70 48 
50 71.78 
51 12.37 
52 74 26 
53 83.20 
54 85.75 
55 95.44 

I 

The Membership Avernge for this Rnnking IS 56.63 
Noic: Menibet lnlormnlion Exeludcd i lNo Doto Avoiloble OT Oregory NIA 

I 126 i 

PNGC Power 

Dearet 
Centrnl Montnm 
Bmin 
ArknnSnS 
Northwest Iown 
Bie. Rivers 
Minnkota 
Spunre Butte 
Centrnl Power - ND 
Rushmore 
Power Resources 
Asminted 
Enst River 
Sun Mime1 
Nebmsh 
Cenhnl Electric - MO 
North~nst Missouri 
Sunflower 
N. W. Electric 
M & A Electric 
KAlvlO 
Corn Bell 
Buckeye 
Sbo-Me Power 
Western Formers 
Enst Texns 
Oclethome 
Grent River 
N o h  Cnrolino 
Wabnsh Volley 
Golden Sprend 
Wolverine 
Hoosier 
Enst Kenlucky 
Southern Illinois 
Dniwlnnd 
Cenlrnl Iown 
Tex-Ln 

Sam Rwburn 
Kansas Electric 
Old Dominion 
South Terns 
Arizona 
Centrnl Electric - SC 
Brnzos 
Rnyburn Electric Cooperntivc 
Prairie Power 
Soulh Missisiupi 
PowerSouth 
Seminole 
Alnskn Eleceic 
Chuench 

UUDer ?ffihJUI'i 

Tri-SUte 

Case No. 2011-00036 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 

Note 

Orletborne 22.644.790 
18.962.284 Associated 
16.929.466 Seminole 
16.898,481 
16.880.752 Centrnl Electric - SC 

North Cnrolinn 

16.5B.000 &Sin 

13.690.147 B m s  
13,104.994 Enst Kentucky 
12.756.994 AIkaOsaS 
11.754.808 G m t  River 
11.254.269 Old Dominion 
10,645.623 South Mississiupi 
9.967.250 Wadnsh Valley 
9.795.261 Bie Rivers 
8,700.629 PowerSouth 
8.288.426 Buckeye 
7.155.738 Western Farmers 
7.037.225 Hoosier 
6.456.892 KAMQ 
5.453 -317 Golden Spread 
5.367.158 DnirYlnnd 
4.485.657 South Texns 
4.245.098 PNGC Power 
3.950.781 Nebrnskn 
3.931.619 En61 Texns 
3.666.575 Wolverine 
3.580.599 Cenval Elecrric - MO 
3 S26.401 p v b u r n  Electric Coonerntive 
3,418,861 Minnkota 
3.136.436 Enst River 
3.100.030 Alleehenv 
2.962.439 ShwMe Power 
2.859.362 Sm Mime1 
2.782.752 Ch~tra l  Iowa 
2.292.011 Deseret 
2.226.102 Southern Illinois 
2.208.144 Sunflower 

2,095.436 Knnsas ElecUic 
1,921,700 Corn Belt 
1.910.373 N. W. Electric 
1.904.506 Sam Rnybum 
1.832.006 Centrnl Power - ND 
1,820.964 M & A Electric 
1.656.517 Tex-In 
1.564.379 Prnirie Power 
1.537.179 Chuencb 
1.515.835 Northwest Iowa 
1.296.055 Square Butte 
1.266.884 Northenst Missouri 
1,042,521 Rushmore 

562.975 Central Montana 
19,609 Power Resources 

15,026.510 Tri-Slnle 

2.176.598 &OM 

: M e m h  laformation ExdudtA if No Dam Avnilnblc OT Cotcgory NIA 

E xhibit Bailey Rebuttal-1 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

: 10 
' 11 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
41 
48 
49 
50 
51 
52 
53 

. I  

27.30 
33.88 
40.55 
41.27 
41 .57 
42.90 
43.10 
43.22 
43.54 
43  92 
44.10 
45.75 
46  41 
46.74 
48 49 
50.32 
50.91 
50 I 96 
51.22 
51.31 
52.54 
52.60 
52.99 
55.13 
56 60 
57.08 
57.14 
58 67 
59.20 
59.82 
60.98 
61 45 
62.36 
62.50 
62.84 
63.24 
63.44 
64.98 
65.06 
65.60 
66.33 
68 31 
68.83 
69.11 
69.22 
69.50 
70.48 
11.23 
73.51 
74.08 
74.89 
75.11 
83.83 

Power Resources 
PNGC Power 
Bnsin 
Centrid Montnaa 
Deseret 
Northwest lown 
Sauare Buae 
Cenlrnl Power - ND 
Arknnsas 
Rushmore 
Big Rivers 
AssoCiUted 
East Rive: 
San Mime1 
Nebrnskn 
Sho-Me Power 
Centrid Electric. MO 
Northeast Missouri 
N. W. Electric 
M & A Electric 
KAMO 
Corn Belt 
Minnkotll 
Western Fnrmers 
AUeehew 
Oalethome 
East Texas 
Sunflower 
Buckeve 
North Carolinn 
Golden Surend 
Enst Kenruckv 
Cemrnl Iowa 
Tex-Ln 
Snm Rnyburn 
Great River 
Southern Illinois 
Tri-Stnte 
Dnirvlnnd 
Wabnsh Vnllev 
Knnsns Electric 
South Texas 
Hoosier 
Centrd Electric - SC 
OId Dominion 
AriZOOa 

Rnvburn Electric Coouerntive 
Brnzos 
South Mississippi 
Prnirie Power 
PowerSouth 
Chugach 
Seminole 

The Membership Ave~age for this Ranking is 56.92 
Note: Membn Worrmtion Excludd if No Darn Avdable or Cnlcgory NIA 

. -,. 
Case No. 201 1-00036 
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8 
. ? ?  9 

10 
> ,  

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

22.599.257 
15.535.666 
13 857.542 
13.272.3 17 
12.570.249 
11,850,763 
11.390.365 
10,387,455 
9.895.512 
8.405.515 
7,006.855 
6.290.702 
5,848,557 
5.739.524 
5.201.495 
4.916.044 
4.608.242 
4.153.408 
3.600.878 
2.859.362 
2.690343 
2,585,807 
2.534.155 
2.346.408 
2.260.163 
2.219.724 
1.961.997 
1.954.351 
1.935.255 
1.566.219 
1 J67.061 

746.124 
573.369 
461.947 
428,823 
154.201 
242.057 
191.586 
61.114 
4.631 

Odethorue 
EklSin 
Asmcinted 
Tri-State 
Enst Kentucky 
Seminole 
ArknnsnS 
Great River 
Big Rivers 
Hoosier 
PowerSouth 
North Cnrolian 
Old Dominion 
Buckeye 
DairVinnd 
Bnrzos 
Western Fnrmers 
DCWrel 
South Mississippi 
San Mime1 
Sunflower 
Square Butte 
Central Iown 
Chunnch 
Wnbnsh Valley 
ArizOnO 

Southern Illinois 
MiLUlkOWl 

Meehenv 
Corn Belt 
Enst Texas 
Golden Sorend 
Knosns Electric 
Power Resources 
South Texas 
Smn Rnvburn 
Northwest Iown 
WOiveIine 
W b m  Electric Cooperative 
Sho-Me Power 

Note: Mmba Infonundm Exrluded %No Dam Avdable or Category NIA 



. .  21 30 1 
2 22.35 

24 74 3 
30 91 4 
31 16 5 
31 55 6 

c I 31 62 
33 21 8 
3s 20 9 
37 36 10 
31 63 .m 11 
31 91 12 
39 54 13 

l A  40 60 

1 
1 

7- 

- 
I 

II 

17 45 63 

M m n K O t a  
Buckeye .. .- umm 
Power Res 
Arkansas 
Deseret 
Hoosier 
Allegheny 
Big River; 
ComBelt 
sunflower 
Great River 
Central Iowa 
Squire Butte 
Associated 
Dairyland 
Knnurr E l e h c  
North Carolina 
Oglethorpe 
c- 1 L..,-l 

45 Y6 
41 07 
47 48 
41 59 

18 
19 
20 
21 

Llu, '"U6Y1. 

22 41 65 

2s 50 40 
East Texns 
Wabssh Vnlley 
old Dominion 
PowerSouth 
Southern Illinois 
"-:-..I" 

50 16 
57 01 
57 39 
57 52 
58 93 
59 98 
62.79 
64 80 
67 15 
68 66 
89 00 

144 39 

26 
21 
28 
29 
30 
31 
32 
33 

35 
36 
37 

i 

*ca,uIIYIY 

W O i V n l l l r  - . ..,. rn 34 

The Membership Avernge for this Rnnking i 48.89 
Notc: M m b a  l n f o r ~ ~ l i o n  Excluded if No Dnm Avdnble or Cntcgw NIA 
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1 17.289.949 C e n w  Electric - 
1 2 13.058.803 

. ’ i” , 

L 

U D D ~  Miss0 
M A Elect 

JJ 1.820.9&1 

’1c 3 4 1.743.236 ,i.- 

prrurie Power 
b s n s  Electri 

Kentucky 
Deseret 
Northwest IOW 

J /  1.599.051 
38 1.538.660 
39 1.494.998 
40 1.327.719 
41 1.326.203 I\. . ”* 

in-Stab 
‘1 6.103.620 
12 6.001.436 

e 

.R6 

ower 

xavbUrn Electric COoDernhve 
3.580.599 Centrnl Electnc - ~0 

il 

-. 22 3-31 7.539 II“ men;  

mcKeVe 
2.220.995 Bie Riven; 

1,894.490 Central Power - M, 

i o  

29 2.205.645 

N. W. Elecmc 

Uri  

nc 

J 1  

-_ 32 1.866.506 *^ 

Lex-Ln 

J J  1.618.199 Rnvburn 36 1.613.166 ,- - 
C 

UrUrytnnd 

Sunflower ’4 1.3 12.722 
43 1.267.896 

O W  

S 

I 
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1 27.24 Buckeve 
2 28.74 PNGC Power 
3 29.11 AssoCioted 
4 
5 34.16 Deseret 
6 35.23 sunflower 
7 35.32 Arkansns 
8 35.85 D&Land 

32.34 Southern Illinois 

9 36.17 Bip Rivers 
10 36.36 Centrnl Power - ND 
11 36.66 East River 
12 36.68 Western Farmers 
13 37.59 Northwest Iowa 
14 38.71 Great River 
15 39.39 Tri-State 
16 39.94 MiLUkkDtZi 
17 41.97 Rushmore 
18 42.48 Basin 
19 43.80 AIiZOM 
20 44.44 Wabnsb Valley 
21 44.58 East Kentucky 
22 44.83 N. W. Electric 
23 45.04 Northeast Missouri 
24 45.92 South Texas 
25 46.00 
26 46.27 
27 46.70 

29 47.01 
30 47.11 
31 48.49 Nebraska 
32 50.13 Chueach 
33 50.79 
34 52.04 Enst Tens 
35 55.53 
36 56.07 Hoosier 
37 56.71 Tex-La 
38 58.02 Kansas Electric 
39 58.41 Corn Bell 
40 58.57 Central Iowa 

Snm Rwburn 41 59.14 
42 59.63 RoVburn Electric Cooperative 
43 60.51 South Mississippi 
44 60.58 Old Domiman 
45 61.51 PowerSouth 
46 65.40 Centrnl Electric - SC 
4 1  66.13 Alnska Electric 
48 90.93 Seainole 
49 188.95 
50 35.334.00 Central Montnm 

M & A Electric 
Wolverine 
Sho-Me Power 

Cenhnl Electric - MQ 
Golden Spread 

28 46.90 KAMO 

North Cnroiiaa 

Prairie Power 

Onlethome 

The Membership Average for this Ranking i 755.69 

Note: Manbcr I n f d o n  Excluded $No Dals Available m Catqmy NIA 



1 1.324 
2 1 lP?  *.I"& 

852 3 
689 4 

66 1 5 
611 6 
61 1 7 
605 8 

9 508 
415 10 

3 94 11 
12 371 
13 364 

353 14 
340 15 
318 16 
315 17 

18 288 
250 Sierra Southwl 

19 
248 20 
216 21 

22 209 
23 185 

I49 24 

bhO-MI 147 25 
177 I. .  . .- 26 

Enst Kentuck 
h c i n t e d  -. - 

PowerSouth 
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Weslern Fnm 

sourn M l ~ l S ~  

Sun MI ._ 

file Kivers 
Dairyland 

Seminole 
Hoosier - 

27 
, 

134 

Basin 

Great River 
Tri-State 

V 
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Sunflower 
Minolcota 

Dewet 
Chueuch 
Georcin 

A r k n n S a S  
South Texas 
Oelethorpe 

imel 
North Carolina 

: Power 
PIAMV 

n_-__ ' Electric ~ MO 
Southern Illinois 
Enst River 

Iown 
ine 

- - :It 
AUeeheny 
Northeast Missouri 

" .. . _. . 
m i  

"t 

-. - - 

Old Dominion 

Vnlley 

.r ... -. . 

L G I I U P I  
28 127 

117 30 

113 31 

32 1 0'7 

34 69 
35 66 

29 120 

Cenhnl 
Wolver; 

Lorn M 
Wnbnsh 

_. - 
33 94 

'ower 
st Trnnsmission 
Electric 
'S t  Iown 

Centrnl Power ~ ND - - ?lectric - sc Centr;ll 1 
Buckeye 
Golden S _ _  iprend 
New Horizon -. . 

43 41 
33 44 
29 45 
26 46 

41 
48 

21 49 
50 
51 6 
52 

22 I~ansns idectric 
22 ArizOM 

Rushmore 

S a  Rnyburn 
9 Rayburn Electric Cooperative 

6 Tex-Ln CII 
J J  

54 
5s 
<L 

6 
4 
2 

Ens1 Texas 
Nebraska 
Uuoer Missouri 
Centrnl M O ~ M  1 J" 

Note: Mrmbcr Infonnntion Excluded $No Dah Avnilnble or Category N/A 
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I 6.997.0fZ.000 
2 5.146.1 19.1151 
3 3.79i.155.000 
4 3.349.947.wo 

6 2.852.047.961 
7 2.662336.888 
8 1.9.39358.000 
9 1 .E59206226 

IO 1.844557.929 
I I  1.76!4821.865 
12 1.539391 2 3 7  
13 1.512.435.000 
14 l.4R.I E. 126 
15 1.373.141.212 
16 1.321.189.101 
I 7  1.283.1 19.735 
I8 1.214.336.971 
19 1.w9.249.989 
20 953.350.515 
21 845.333.763 
22 760.486.714 
23 687.714.740 
24 hz9.717.m 
25 587.839.273 
26 583.719.Mo 
27 581.280.443 
28 561.823528 
29 550,647.000 
30 497247.000 
31 484.653.983 
32 479,899.126 
33 434670.490 
34 375,312.002 
35 346.739.861 
36 343.657501 
37 330.193.635 
38 326.950.131 
39 312.733.523 
40 284.l90.580 
41 282,561 2 8 3  

43 274.976.1p1 
44 161.615.508 
45 1M.167.582 
46 IM.095.395 
47 127.136.730 
48 12651o.w 
49 106.168.749 
50 104.310.322 
51 83,495.733 
52 74.647.145 
s 3  56.185.014 
54 5333.562 
55 36.910.438 
56 35.809.237 
57 29.9i9.042 
58 21.021.240 
59 11.014.410 
60 7.618.537 

5 3.060.8n.575 

42 2n.915.538 

Note: Member Information Excluded %No Data Availnble 

I 134 1 

OPlCttlOme 

Basin 
Tri-Stnte 
Great Riva 
East K o l ~ r l c v  
Assminted 
Brazos 
Ceareia 
Buckrve 
Scminole 
Powasoum 
North Cnro lh  
Old Dominion 
Bie Rivas 
H m s i o  
Dnirvland 
Soutb Mwissiooi 
Arknnsar 
Wcstm Farmers 
Wabnsh Valley 
south Texas 
southnn minois 
Easl Texas 
churach 
Central Iowa 
Golden Smead 
KAMO 
Mirmkotn 
Prairie Powo 
AUeehEw 
Wdveride 
Sauare Butre 
Dacrct 
sunnowa 
corn Bclt 
W M e  Powcr 
Rnvbum Decuic CwDcrntive 
Arum 
Cened Electric . SC 
Central Electric ~ MO 
East R iva  
sa0 Mime1 
Knnrns Elecnic 
N. W. Electric 
M &A Dectric 
TpkLo 
Central Powcr - ND 
-wet Trnnrmissim 
Northeas1 Missouri 
Alaska Bectric 
Northwet Iowa 
SamRaVburn 

IJma Missouri 
Rushmore 
Powa Rcsourca 
P N W  Powa 
N & S h  
Simn Southwest 
Cmhal M o n m  

NCW Horizon 

m Category NIA 
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2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14  
I5 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
12 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
58 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

I 

1.293.992.000 OELethome 
1.212.416.000 Tri-State 
1.166,519.358 Cenhnl Elbcnic - SC 
1.093.340.361 No& C n r o l i  
1.057.106.542 Araociated 

991.314.548 Brnzos 
953,736.397 Basin 
847.156.000 Grent Rtver 
844.470.000 Old Dominfon 
827,446.294 East Kentuclcy 
775.074.256 South Mis5isisriopi 
750.136.897 Wabosh Valley 
660,2418,726 PowerSouth 
653,016,159 Hoosier 

556.792.901 Buckeye 
527.324.452 Bip. Rivers 
450.973.648 WesbmFmem 
415.484.014 Dalryland 
396.926.939 Golden Spresd 
342.091.307 KAMO 
328.199.341 South Texns 
294.117.673 Wolvorine 
258.325.345 Chusnth 
245,722.024 M W b  
240.447.276 Rnyburn Electric Cooperntive 
239.223.000 Geodn 
235,187.182 ShwF e Power 
234.960.156 Enst Texas 
22gq4S2.367 Desemt 
213.815.102 sunnowsr 

204.921.000 Nleehenv 
191.406.24 I Nebrash 
183.656.588 Cemnl Electric ~ MO 
178.721.50s Central Iowa 
175.635.783 PNGC Power 
154.241.9a5 Southern IUinois 
149.123.125 Em River 
138.987.985 Knnsns Electric 
136.631.047 Son Miguel 
119.647.745 Sam Rnvburn 
116.1.51.000 Prairie Power 
112.607.721 S w  Bucte 
107.301.811 Corn Belt 
103.529.365 Tex-Ln 

588.834.054 &konSa6 

207.569.097 /‘&OM 

99.536.159 N. W. Electric 
93.440.282 M & A Electric 
79.321.243 
73.568.813 Sierm Souulwest 
70.865.714 Upper Missouri 
67.6g7.366 NorlhcnstMisMuri 
61 335.240 NorUlweht Iown 
45.531.919 Rurhmore 
43.245.076 Aloskn Eleclric 
34.545.991 Soulhwesl Transmission 
23.497.897 Central Monrnnn 
20,984,556 Power Resources 
10.376.439 New Horizon 

Cearel Powm ~ ND 

Naie: M o n h  Wornrotion Excludcd lr No Dnls Avnilable or Cnlcrory N I A  
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2 
3 
4 
5 
6 
7 
8 
9 
IO 
11 
12 
13 
14 
I5 
16 
I7 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

- r 39 c, ,, 40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

30,208.000 
20.932.000 
11.510.085 
8.245.255 
6.166.969 
6.061.000 
4,860,691 
4,831,521 
4.576.000 
4.321.000 
3,942,844 
3.376.508 
3.334.954 
3 $257. ,487 
2.315.000 
1,987.889 
1.912.8J8 
1.775.201 
1.633.245 
1.587.000 
1.308.547 
1.191.612 
1.179.990 
1.140.463 
1.Q47.971 
1.03.5.620 
888.849 
873.949 
785.731 
779.602 
723.808 
710.307 
588.058 
522.893 
505.258 
398.742 
394.973 
393,960 
391.494 
351,117 
342.015 
310.964 
268.459 
177.440 
169.775 
137,719 
87.935 
81.310 
80.941 
79.222 
76,072 
55.092 
32.530 
21.500 
16.525 
14.689 
s.s22 
6.906 
1.809 

Oeiernome 
Tri-Stah. 
hinted 
Western Fmsrs 
North C m l i  
AUeebeny 
PowerSouth 
h 7 m s  
Old Dominlon 
Georeia 
South Mississippi 
Seminole 
“llkmw 
Enst Icenb~cky 
Grent River 
Hoosier 
D m t  
South Texas 
c c m  Iow 
Prairie Power 
Central Elsctric - MD 
Buckeye 
Enst Tenus 
San Miruel 
Wsbastt Valley 
Kansas Electric 
SunRower 
Enst River 
Wolverine 
W O  
Corn Belt 
N. W. Electric 
Sho-Me Power 
Dniryhd 
Golden Spread 
Notthenst Missouri 
Raybum Electric Coopemtive 
AliZlJM 
Bip: Rivers 
Soulhem Illinois 
Cantlnl Electric - SC 
Cbuescb 
Tex-Ls 
New Horizon 
Northwezt Iowa 
M&ti 
M B A Elcctric 
Soulhwest Tknnanission 
Power Rmaurce~ 
CentnrI Power - ND 
Sam R w b m  
AlosLa EIecbic 
Square Butte 
R u s h m O I C  
Nebraske 
PNGC Power 
UnDer Missouri 
Cenbnl Montm 
Sierm Soulhwe~t 



I 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
I5 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 

~9.249.000 
198,489,000 
80.591.000 
59.865.038 
53.845.650 
53.671.000 
51 J42.329 
46.488.704 

29.559.906 
29.068.897 
24.599.596 
23 -167.220 
19,396,159 

17.856.146 
15 S30.56S 
13.f37.192 
13.724.384 
12.880.168 
10.670,858 

9,705.322 
8.717.854 
7,020,327 
6.226.772 
5.909.000 
4,880,696 
4.352.446 
4.2.56.517 
4.081.1 49 
3.768.508 
3.113.744 
2.487.184 
2.37 1.42 1 
2.336.308 
2.127.540 
2.065370 
1.728.599 
1.287.752 
1.099.273 
985.671 
927.799 
843.4112 
712241 
635.416 
555.479 
547.180 
517.798 ~ 

497.882 
490.000 
244.091 
94.121 
18.603 
-75.162 
-921.414 

-2.772.438 
-18.737.812 
-48.764.21 1 

29.993.319 

18.875.427 

10.316.092 

Tri-Sta~e 
G s O r p i n  
Buckeye 
Seminok 
Old Dominion 
BmZ06 

Golden SPreed 
kFmciolad 
Hoosier 
Enst ICenbcb 
South Missisrippi 
A r b 6  

PowerSouth 
Sunflower 
South Texns 
GreniRiver 
North Carolina 
Centml IOW 
Weam Fnmes 
East Texas 
Webash Vnky 
DaiNinnd 
S b M e  Power 
Arizoaa 
Knms Electric 
Prnirie Power 
Som Rayburn 
Chanch 
Bie Rivers 
Desaret 
Southern Illinois 
Corn Belt 
Power Resources 
M & A Electric 
Cenlrnl Eleclric . Mo 
Easi River 
Central Electric . sc 
Minnkola 
Alnskn Eiecbic 
Tex-Ln 
CcnM Monrann 
RnYburn Electric COODerntive 
New Horizon 
1 W O  
Upper Missow' 
Squnrc Bum 
Son Miauci 
Nor~b~cd Iowa 
Northc~~s! Mi6SOuri 
AIleebeny 
Rubhmorc 
N. W. EleclTic 
Ncbrnskn 
C e n h l  Power - M) 

Southwest Trnnsnission 
PNGC Power 
Wolverine 
Bnsin 
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17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

.- 8 1 ,  
! 

! 

I -- I -  

N -  

'W 1 -  

32 
33 

e- 34 

.--- - L' 

35 
36 
31 
38 
39 

41 

43 
44 
45 
46 

48 
49 
50 
51 

53 
54 
55 
56 
57 
58 

1 77.144.000 TriState '/j 
jl 

II 

60.443.75 1 Seminole 

47.130.097 Golden SDmd 
3 59.557.788 B m s  1 

Buckeye j; 

l j  

4 
5 45.803.710 Associated 
6 33.733.000 Oelethome 
7 32,800,268 Enst Kentucky 
8 32.448.119 Hoosier 

IO 29.1 00.000 South MississipDi 
11 
12 26,999.000 Arknrtsns 

14 23.954.073 Western Fnnners 

I 

1 I Kd 9 29.794.008 

27,228.000 Grent River 1; 
I 

I 

! I  
25.915.253 PowerSouth 

15 23.603.436 South Texas ii 
Sunflower 21,836,084 

19.243.1 15 W O  
18,862,648 Cemnl Iown 
16.043.090 North Cnrolina 
14,461.000 Gsoreia 
14.000.000 Wnbnsh Vnllev 
13.161.41 1 Dniwlnnd 
12.721.130 Enst Texns 
12.720.157 Centrnl Electric - MO 
12.001.094 Sho-Me Power 
11,954.455 BaSiIl 
10.158.000 Old Dominion 
10.149.988 ArizoM 
9.988.61 1 Snm Ravburn 
9.123.000 AUeeheny 
7.721.857 Enst River 
7.646.619 Knnsos Electric 
6.990.915 Bie Rivers 

M & A Electric 6.871.942 
5.825.162 Tex.Ln 
5,500.789 N. W. Electric 
5.429.000 Prnirie Power 
5.410.009 Chueach 

Corn Belt 5.356.890 
5.080.299 Minnkotn 
5.065.490 Deseret 
4.280.700 Southern Illinois 
3.604.338 No6e.w Missouri 
3.508.938 Snn Mime1 
2.97832 Upper Missouri 
2,786.354 Notlhwest Iowa 
2.669.353 Power Remuces 

2.486.078 Cenhal Power - ND 
1.828.684 Mash Elechic 
1.8 15.297 Cenlrnl MOIUEIM 
1.781.142 Rushmore 
1,642,342 Saunre Butte 
1.464.502 Rnvbum Electric Coopernlive 
1.129.838 New Horizon 

35.560 Nebrash 

-2.877.302 PNGC Power 

2,656.491 Centrnl Electric - SC 

-645.204 Soulbwcsl Trnnsmission 

-16.989.464 Wolverine 

I 
ole: Mcmbcr Wmlion Ercludcd il No Dm Avdnble w Caregory NIA 
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Tex-La 
Golden Soread 
Chueach 
M &c A Electric 
Sam Ravbum 

beer Missouri 
Easl Texas 
Northwest Iowa 
South Texas 

4.90 
2 3.15 
3 3.06 
4 2.95 

6 

1 2.43 
8 2.30 
9 2.14 

5 2.90 

2.51 Old Dominion 

10 2.12 11 

12 1.98 Arkansas 13 Central Power - ND 
14 

15 1.62 Tri-State 16 
17 
18 
19 
20 
21 

22 1.51 Seminole 
23 1.50 Central Electric - M a  

I"47 Associated 
24 

1.47 Bie Rivers 
25 

Central Iowa 1.46 26 

27 l"44 Prairie Power 
28 1.44 Western Farmers 

1 42 N. W. Electric 
29 

30 1.40 

1.39 Nonh Carolina 
31 

1 .35 Wabash Vallev 
32 

Southern Illinois 1.31 33 

1.3 1 

35 1.29 Sunflower 
36 1.24 south Mississiooi 

1.21 Dairvland 
37 

1.20 Great River 
38 

39 1.19 Corn Belt 
1.18 East River 

40 

1.17 PowerSouth 
41 

42 1.16 S o u t h ~ e ~ t  Transmission 
43 1.12 East Kenhlcb 

1.11 Alaska Electric 
44 

1.10 45 

1.10 Central Electric - SC 
46 

47 1.08 Kansas Electric 
48 1.03 Power Resources 

1.00 49 

50 0.93 

1.99 Ravbum Electric Coooemtil 

1.89 

1.65 Arizona 

1.62 Northeast Missouri 
I .60 Alleehenv 1.58 

1.57 KAMO 
1.53 San Mime1 
1.52 Brazos 

Buckeve 

I 9 -  

, ,; 
. ,  

Hoosier 

34 Minnkota 

Souare Butte 

New Horizon 
Sho-Me Power 
Deseret 51 0.80 

MCfnbCr infarmation Excluded if No Data Available or caegov NIA 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 

48 

7.20 
5.22 
5.06 
3.30 
3.23 
3.20 
3.19 
3.11 
2.91 
2.91 
2.66 
2.41 
2.36 
2.35 
2.34 
2.20 
2.16 
2.13 
2.05 
2.04 
2.00 
1.96 
1.90 
1.87 
1.80 
1.76 
1.72 
1.71 
1.70 
1.66 
1.54 
1.54 
1.51 
1.50 
1.48 
l"44 
1.43 
1.36 
1.33 
1.31 
1.28 
1.25 
1.20 
1.16 
1.15 
1.09 
1 .05 
0.97 

T e x h  
Umer Missouri 
Golden Soread 
Snm Ravburn 
Central Electric - MO 
M & A Electric 
Northwest Iowa 
Sho-Me Power 
Prairie Power 
Northenst Missouri 
Power Resources 
Sunflower 
Arkomas 
Central Power - N'D 
N. W. Electric 
Enst River 
KAMO 
&mas Electric 
Brazos 
Centrnl Iowa 
East Texas 
AIiwna 
Seminole 
AUeeheny 
South Texns 
Rayburn Electric Coopemlive 
ALadca Electric 
South Mirsissiupi 
Hoosier 
Western Fnrmers 
Assucinted 
Corn Belt 
Buckeve 
San M i m i  
MidWtn 
Chugach 
Powersouth 
Wabash Valley 
Southern Illinois 
DairVlnnd 
Enst Kenlucky 
North Carolinn 
OldDominion . 
Deseret 
Big Rivers 
Squnre Butte 
New Horizon 
Southwest Transmission 

I 140 I 
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... 
I *... 

I 2818 Eq~tylAsset Ratio I 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 

Rusbmore 84.03 
65.24 Uuuer Missouri 
53.90 Snm hvburn 
51.90 Cenbnl Electric - MO 
46.90 Sho-Me Power 
44.26 Northenst Missouri 
43.87 M & A Electric 
43.07 Golden Suread 
42.22 Northwest Iown 
40.37 PNGC Power 
38.31 Arknnsss 
38.24 N. W. Electric 
35.57 C e m n l  Power - ND 
33.43 East River 
29.10 A l i Z O M  

27.19 New Horizon 
26.55 KAMO 
26.26 Bir: Rivers 
26.06 Wolverine 
25.70 Chugnch 
24.35 Tex-Ln 
22.64 Alaska Electric 
22.46 Old Dominion 
22.17 Centrnl Iown 
22.00 Tri-Stnte 
20.03 Corn Belt 
19.96 Deseret 
19.54 Buckeye 
18.35 Basin 
16.43 Western Farmers 
16.24 South Mississiopi 
15.64 AUeehew 
15.24 Minnirotll 
14.80 Associated 
14 37 Hoosier 
14.33 B r m s  
14.04 South Texas 
13.88 Wnbnsh Vnllev 
13 "88 Prnirie Power 
13.38 Snn Mime1 
12.37 PowerSouth 
11.92 DaIrVlnnd 
11.38 Seminole 
10.97 Great River 
9.95 Georr:in 
8.52 Opletbome 
8.23 Centrnl Electric - SC 
8.09 Enst Kentucky 
7.56 Southern Illinois 
7.30 Southwest Trnnsnission 
6.98 Knnsas Electric 
6.37 Saunre Bum 
6.16 Enst Texas 
6.01 Rnvburn Eleceic Cooperntive 
4.35 North Cnroiinn 
4.29 Nebrnskn 

Note: Member Information Excluded $No Dah Avnilnble or Category N/A 
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1 23.58 Golden Spread 
2 23.04 Power Resources 
3 17.67 Snm Rwburn 
4 14.67 M & A Electric 

Buckeye 
Deseret 

5 11.77 
6 11.51 

I 11.45 ArklUlSltS 

8 11.28 Sunflower 
9 10.97 

10 9.85 Seminole 
11 8.94 Cenh.nl Iowa 12 

13 8.68 South Mississippi 
14 7.91 Northeast Missouri 

South Texns 15 7.87 
Western Farmers 16 7.76 
Hoosier 17 7.48 
Great River 7.08 18 

19 6.95 Wnbash Valley 
Enst River 6.84 20 

KAMO 6.71 21 

Alaskn Electric 6.71 22 

23 6.68 Tri-SUte 
24 6.38 Northwest Iown 
25 5.91 Nebnskn 
26 5.81 N. W. Electric 
27 5.79 , ComBelt 
28 5.74 Dairvlnnd 
29 5.72 

30 5.53 East Kentucb 
31 5.44 kssocinted 

Ceorrria 

M O M  8.71 

Sauare Butte 

32 4.83 Southwest Trnnsnission 
Tex-Ln 

Bip Rivers 

33 4.75 

,.. 35 4.59 
. ,.- 34 4.71 Minnkotn 

36 4.51 Cenbal Eleclric ~ MO 
37 4.46 Chumch 
3 8 4.26 East Texns 

Southern Illinois 
San Mime1 

Basin 
North Carolinn 
Central Power - 

39 4.11 
40 3.99 

41 3.85 AUeeheny 
42 3.82 
43 3.30 
44 2.88 
45 1.19 fivburn Electric Cooperative 

No'e: Mwbcr informntion E X C h k l  il No h u t  Avdoble Categcny N/A 
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L Bi. Rivers 
Central Electric .. ~0 
Tex-Lo 
S W o w e r  
Brnzos 
Enst River 
New Horizon 

7.3.789.265 

5 25,712,603 
6 25,587,495 
7 24.409.587 
8 21.860.666 

10 12.833.288 
I 1  12.522.040 
12 11,772,206 
13 11.564.000 

9.859.609 Hoosier 15 

16 8.847.575 Enst Kenruck 
8.688.780 Western Fnmers 

17 

18 8.128.674 N. W Electric 
Cenrrnl Iowa 19 7.871,141 

KAMO 20 6,770,163 
21 6,052.031 DnirVlnnd 

Minakotn 22 4.626.883 
24 

.3.457.621 Seminole 25 2.009.000 
26 1.562.144 
27 1.253.088 
28 16.779 

3 53.725.000 
4 37.200.000 

16.985.636 Northwest Iowa 9 Centrnl Power - 

Central Electric - sc 
PowerSouth 
South Mississippi 
Tri-Stnte 

M A Electric 

14 10.991,000 

23 4.350.005 Northenst Mismuri 

Georein 
UpWr Missouri 
ArknnsUS 
Associnted 

No'c: Mmbn Informalion EWuded if No m,u ~ \ ~ d ~ b ~ ~  oT cotegory N,* 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

2.116.90S.SO6 
1.784.61 1 .OOO 
1.679.969.217 
1.214.625.000 
1.157.229.468 
1.054.495.660 

973.940.000 
897.961.918 
822.265.737 
81 1.525.674 
764.546.809 
759.949.779 
686.424.000 
535.349.857 
444.316.509 
264.405.151 
262.738,839 
251.066.730 
211.734.607 
206.795.686 
194.591.954 
182,239,359 
142.689.655 
99.803.011 
97.469.485 
94.538.331 
87.885.063 
74.875.137 
62.859.478 
52.285.388 
52.098.157 
48.660.113 
34.071.668 
33.661.308 
33 -469.769 
27,524,059 
21.934.062 
15.329.944 
11.682.717 
2.229.373 
1.418.545 

East Kentucb 
Oelethome 
Brazos 
Tri-Stnte 
Associated 
North Cnrolioa 
Georgin 
Seminole 
Dnirvlnnd 
Basin 
PowerSouth 
Buckeye 
Hoosier 
South Mississippi 
Western Fnmers 
Centrnl Iown 
Minnkola 
Arknnsns 
Southern IUinois 
East 'l'exns 
KAMO 
Corn Belt 

Southwest Trammission 
Centrnl Electric ~ sc 
Snn Mime1 
Sho-Me Power 
Square Buae 
Knnsas Electric 
Tex-Ln 
N. W. Electric 
M & A Electric 
Enst River 
Centmil Electric - MO 
Central Power - ND 
Norlhenst Missouri 
S m  Ravburn 
New Horizon 
Power Resources 
Upper Missouri 
Northwest Iown 

W O M  
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I 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
1.3 
14 
15 
I6 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 

.40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 

Grent River 
Tri-Sate 2.637.549.000 

2.613.395.107 East KentucAT 2.484.975.971 
1.840.766.790 

1.765.454.900 Brnzos 
1.676.459.000 Georzia 
1.367.010.675 PowerSouth 1.314.590.323 
1.269.157.330 
1.162.622.603 
1.060.873.000 

895,785,959 
816.995.916 

771.748.397 Western Fnrmers 
710.704.097 South Mississipui 

Old Dominion 695.758.000 

684.456.534 South Texas 
Soufhern Illinois 669.758.565 
Wnbnsh Vnlley 658.736.109 

Enst Texns 623.444.196 

441.348.000 Prnirie Power 
Minnkotn 422.287.817 
Ssuare Butte 379.597.970 
AIkonSnS 367.085.73 1 

350,886.878 Centrnl Iown 
W O  33 7 I 870.326 
Chucnch 307.301.818 
Sunflower 294.582.609 
Deseret 275.516.294 

266.734.200 Wolverine 
244 202.069 W b u r n  Electric Cooperntive 
2 15.079.076 Snn Mizuel 195.551,884 
195.368.110 
194.838,132 
158.259.000 
154.151.329 
141.114.221 
13 2.643.053 
119.318.673 

1 13.768.026 Southwest Transmission 110.067.079 
106.010.388 
79.551.957 
67.83 2.220 
63.217.844 
54.677.629 
41.434.211 
39.739.531 

25.395.394 Power Resources 24.275.724 
23.279.211 
10.304.526 

Basin 
Associated 

Seminole 
Buckeye 
North Cnrolinti 
Hoosier 
D e l n n d  
Bir Rivers 

Knws Electric 
A r i z O l l i l  

Corn Belt 
weehew 
Centrnl Electric . sc 
Golden Spread 
Enst River 
Centrdl Electric . MO 

Sho-Me Power 
Tex-Ln 
N. W. Electric 
M A Electric 
Centrnl Power - M) 
Alnsko Electric 
Northeast Missouri 
New Horizon 

Snm Rnvburn 
Northwest Iowa 
IJDDer Missouri 

Note: Member lnformntion Excluded %No Dnta Avniloble 01 Cabgory N/A 
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Name Phone E-Mail 

Alaska Electric ._....----.-..._ . . _ . . _ . . _ _ . I  ^.______~"__~~~~~,~~"~~.- . . . -_-~-.^~~.~.-~__-._.__I_________________.~~ 
Buckley. Carrie (907) 235.33 80 cbuckley@homerelectric.com 
Clymer, Julia (907) 23 5-33 83 jclymer@homerelecbic.com 
Imlay, Diana (907) 225-3397 dimlay@homerelecbic.com 

Main,Gf (71 7) 23 3-5704 
Springman, Kent R. (71 7) 90 1-4454 

Stevens, Edward L (717)901-4462 
Werry. Tania L (71 7 )  90 I ,44 1 8 

Arizona .._ ....... i.._._"..- ..- .-- ._ ._ ..-. ~ ... _.______. 
Minson. Dirk C. 

Pcarce, Melanie (520) 586-5241 
Pierson, Gary 
Wame. Steve (520) 586-5535 

Arkansas ................................ 
Bland, Ken 

kent_springman@ccsenergy .com 
ed_stevens@ccsenergy .corn 
tania_weny@ccsenergy .corn 

-.~-"-~-__..___.-_-..~..-.~~-.._._._"___.__~."____..~~~~ _. 
dminson@ssw.coop 

mpearce@ssw coop 
gpierson@ssw.coop 
swarne@ssw coop 

(501) 570-2241 
Helms, Larry (501) 570-2229 
Henderson, Michael (501) 570-2228 
Sigler. Lisa (501) 570-22.36 
Voigt, Gary (50 I ) 570-2260 

ken.bland@aecc.com 
larry.helms@aecc.com 
michael.henderson@aecc.com 
lisa.sigler@aecc.com 

gary.voigt@aecc.com 
Associated -...- ~ ._.__ ~ _ _ _ _ _ -  ~ __.._-_ ..-.- ~ -__.-_-.-.__-_ ..-._.__ ~ __,___ ___.___ 

King. Mike (417) 885-9294 mking@aeci.org 
McNabb, David (41 7) 685-9348 dmcnabb@aeci.org 
Roberts, Meredith (417) 885-9240 mroberts@aeci.org 
Smolik, Audre (41 7) 885-93 18 asmolik@aeci.org 

Basin ......................................... ............................................................................. 
(70 I )  557-5404 dcbang@bepc.com Bangen, Dave 

Deisz, Shawn 
Johnson, Steve 

Kuhn, Rod 

Big Rivers 
_ _ _ _ _ _ . ^ .  . ... _ I___  ..___ 

Ashworth, Ralph A 
Blackbum, C William 
Hite, Mark A 

(70 I) 557-5432 sdeisz@bepc.com 
(70 I) 557-5330 sjohnson@bepc.com 
(701) 557-5342 rkuhn@bepc.com 

."....-....-_-_.-_,-.~.~~-~~.~~~~.~..".-~-.-.-~~.....-...~.~,.. 
(270) 844-6 131 RaIph.Ashworth@biE7ivets.com 

Bill.Blackbum@bigrivers.com 
Mark.Hite@bigrivers.com 
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23 Q. 

24 

25 A. 

26 

INTRODUCTION 

Please state your name, business address, and position. 

My name is C. William Blackburn. I am employed by Big Rivers Electric Corporation 

(“Rig Rivers”) at 201 Third Street, Henderson Kentucky, 42420, as its Senior Vice 

President Financial & Energy Services and Chief Financial Officer. 

Did you submit direct testimony in this proceeding? 

Yes, in Exhibit 49 of the Application. 

What is the purpose of your rebuttal testimony? 

The purpose of my rebuttal testimony is to explain why (a) the proposal of the 

Kentucky Industrial Utility Customers, Inc. (“KIUC”) does not allow Big Rivers to 

meet its obligations and should be rejected, (b) the KIUC proposal is not the first step 

of a long-term solution, and (c) the Energy Efficiency and Demand Side Management 

(“DSM”) pro forma adjustment should be approved as filed and the recommendation by 

the KIUC on this item should be rejected by the Commission. 

THE KlUC PROPOSAL DOES NOT ALLOW BIG RIVERS TO MEET ITS 
OBLIGATIONS AND SHOULD BE REJECTED. 

Did Big Rivers model the effects of the KITJC proposal on the Big Rivers financial 

forecast(s)? 

Yes. The KIUC proposed a base rate increase of $18,679,000 compared to the 

$39,953,965 base rate increase proposed by Big Rivers. This is 46.75% of the increase 
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1 proposed by Big Rivers. The KITJC proposal was incorporated into Rig Rivers’ multi- 

2 year financial forecast that was filed in response to KIUC Request for Information 1- 

3 43, in order to evaluate the effects of the KIUC proposal on Rig Rivers’ financials. Mr. 

4 Hite describes this modeling in greater detail in his rebuttal testimony. 

5 Q. Please briefly describe the results of this analysis. 

6 A. 

7 

The analysis clearly indicates that if the KIIJC proposal were adopted, Big Rivers 

would not be positioned to meet its financial obligations. The result is that Rig Rivers’ 

8 

9 

margins, Margins For Interest Ratio (“MFIR”), Times Interest Earned Ratio (“TIER”) 

and cash flow would each suffer greatly. In fact, under the KIUC proposal as modeled, 

10 

11 

Big Rivers’ margins are forecast to be negative in both 2012 and 2014. MFIR and 

Conventional TIER are less than 1.10 in all years except 201 3. Big Rivers’ cash is 

12 reduced by approximately $1 7 million annually, requiring additional borrowings. 

13 These are significantly adverse financial impacts on Big Rivers. These detriments are 

14 described in greater detail in the rebuttal testimony of Mr. Hite. 

15 Q. Does the KIUC proposal allow Big Rivers to meet the requirements of its debt 

16 covenants? 

17 A. No. The KIUC proposal would not allow Big Rivers to maintain a MFIR of at least 

18 1.10, which it is obligated to maintain under covenants in the documents required by 

19 Big Rivers’ lenders. In the event that Big Rivers fails to achieve the minimum required 

20 MFIR, Big Rivers would be in violation of its obligations to its lenders. If Big Rivers 

21 cannot make the required MFIR representation in connection with a required 

22 refinancing of the Rural Utilities Service (“RUS”) debt in 201 2, Big Rivers will default 

23 under the RTJS 2009 Promissory Note Series A, creating a cascade of probIems under 
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Big Rivers’ credit agreements. This is obviously the gravest consequence of the KITJC 

proposal. 

Are there other financial implications of the KZUC proposal if it were to be 

adopted by the Commission? 

Q. 

A. Yes. Big Rivers has investment grade ratings from the three principal credit rating 

agencies, Moody’s, Standard & Poor’s, and Fitch. However, two of these three ratings 

are at the lowest level of investment grade. As explained in greater detail in the 

testimony of Mr. Spen, a failure to meet MFIR, or the failure to meet any number of 

other financial metrics, could result in Big Rivers losing one or more of its investment 

grade ratings. This could have a severe and substantial impact on Big Rivers’ ability to 

refinance its current debt or to borrow additional money in the future, including the cost 

of debt. The RUS Loan Contract requires that Big Rivers maintain two investment 

grade ratings. As Mr. Hite explains in his rebuttal testimony, even with the full rate 

adjustment requested by Big Rivers, the company will be required to borrow additional 

money as early as 2012. Without an investment grade rating, such additional 

borrowing would certainly be more expensive, and Big Rivers’ access to credit markets 

could be impaired. 

Are you saying that the KTUC proposal, if adopted by the Commission, would put 

Big Rivers in a financially unsound situation? 

Yes. The KIUC proposal would negatively impact Big Rivers’ margins, would 

negatively impact cash flows, would negatively impact Big Rivers’ MFIR and TIER, 

and would not allow Big Rivers to prudently maintain its assets. The financial 

wherewithal of Big Rivers will be jeopardized if the KIUC proposal is adopted. 

Q. 

A. 
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1 Q. Please explain further the financial covenants applicable to Big Rivers under its 

2 credit documents. 

3 A Big Rivers’ principal obligations to its creditors under its credit documents are outlined 

4 in my direct testimony, Rig Rivers’ Application Exhibit 49, beginning at page 6. Some 

5 of the principal covenants are that Big Rivers maintain a minimum 1.10 MFIR each 

6 fiscal year, a minimum 1.20 Debt Service Coverage ratio, and an investment grade 

7 credit rating from at least two rating agencies. 

8 Q Please explain why the KIUC revenue requirement and rate recommendation put 

9 Big Rivers at risk of not complying with the requirement that it maintain an 

10 investment grade credit rating from at least two ratings agencies. 

11 A As of the Unwind Transaction closing in 2009, Rig Rivers had three investment-grade 

12 credit ratings, two of which were at the minimum level. Those ratings were reaffirmed 

13 in 201 0 during the refunding of one issue of Big Rivers’ pollution control bonds based 

14 upon Big R.ivers’ financial condition at that time, whch included the following: 

15 

16 7.0% effective January 1,2016; 

Projected Member base rate increases of 1 1.75% effective January 1,2012 and 

17 0 Contract TIER of 1.24 for 20 12 and beyond; 

18 e Equity to total capitalization ratio of 

19 
20 
21 
22 

o 32%in2012, 
o 33%in2013, 
o 34%in2014, 
o 35%in2015. 

23 The KITJC revenue requirements and rate recommendations, if adapted, would erode 

24 the strengths on which Big Rivers’ credit ratings were based at the Unwind. As Mr. 
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Alan Spen notes in his testimony, Big Rivers should at least maintain the financial 

condition that enabled it to achieve investment grade ratings in 2009 and 201 0. 

Big Rivers is also struggling to maintain financial performance that will enable 

it to comply with the minimum MFIR requirements of Big Rivers’ Indenture. As noted 

on page 8 of my direct testimony, ta achieve a MFIR of only 1.15 in 201 0, Big Rivers 

was forced to cut costs and defer scheduled maintenance outages on some of its 

generating units. As I discuss below, Big Rivers has already begun deferring 

maintenance outages on generating units this year to help achieve the minimum MFIR 

because of the calamitous consequences of failing to do so. 

Is this practice of deferring scheduled maintenance outages to achieve the 

financial targets required by Big Rivers’ financial documents a good practice? 

I believe it is a very bad practice for Rig Rivers regularly to be in a financial condition 

so precarious that it must defer prudently-planned outages of its generating units and/or 

maintenance of its transmission facilities to meet its contractually-mandated financial 

targets. Deferring maintenance on generating units puts them at greater risk of an 

unplanned outage, which can be untimely. As Mr. Berry testifies in his rebuttal 

testimony, Big Rivers has been benefiting from the condition of the generating units at 

the Unwind Transaction closing in July of 2009, and cannot expect that the generating 

units will continue to perform that consistently if they are not properly and regularly 

maintained. Big Rivers is basically at the point that, even with the proposed increases, 

a significant forced outage could cause Big Rivers to fail to meet its MFIR requirement 

for 2011. 
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Why does Big Rivers continue to defer maintenance outages if the practice is SO 

risky? 

This is simply a matter of available alternatives. As a result of the economic downturn, 

which is continuing to persist, Big Rivers has experienced an alarming reduction in its 

off-system sales revenues as a result of the low price of power in the market. As 

discussed in Mr. Hite’s testimony, in 2010 Rig Rivers’ off-system sales revenues are 

$55.7 million lower than were projected in the financial models supplied to the 

Commission in the Unwind Transaction proceeding. Lower off-system sales revenue 

has required Big Rivers to defer maintenance of its power plants and is the principal 

reason that we have filed this rate case application. Indeed, the deterioration in Big 

Rivers’ off-system sales is the primary reason Big Rivers was required to file this rate 

case. 

As long as off-system sales revenues remain suppressed, in the short-term Big 

Rivers faces a dilemma -- further reduce costs or risk failure to achieve the minimum 

required MFIR. The former can only be accomplished to the necessary scale by 

deferring generator maintenance, as other cost-saving measures have already been 

deployed and are of insufficient magnitude. The latter places Big Rivers at risk of 

defaulting on its obligations to its lenders and facing potential bankruptcy, which is 

simply untenable. In the short-term, Rig Rivers has chosen to defer the unit 

maintenance. In the longer term, the solution to this challenge is to continually manage 

expenses and to increase the base rates and implement all of the recommendations 

made by Big Rivers in its Application in this proceeding. 
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You testified on page 8 of your direct testimony that the rates proposed by Big 

Rivers, if placed in effect, could be reasonably expected to produce at least a 1.10 

MFIR for 2011. Is that still your opinion? 

Yes. In my opinion, based upon the best information I currently have available to me, 

Big Rivers will have a reasonable chance to achieve at least a 1. I O  MFIR for 201 1 if 

Big Rivers places its proposed rates into effect on September 1 , 201 1. However, Big 

Rivers still anticipates the need for additional deferral of planned outages at its 

generation plants during 20 1 1. This opinion is based upon the current financial 

forecasts for 201 1 developed by Big Rivers (which include the full amount of the 

requested rate relief in this case) and actual financial results through May 20 1 1. 

Will the revenue requirement recommended by KIUC have any other implications 

for Rig Rivers? 

Yes. If Big Rivers is restricted to the revenue requirement proposed by KITJC, Big 

Rivers will be at substantial risk of failing the Indenture tests required for Big Rivers to 

refinance $60 million in debt under the RTJS 2009 Promissory Note Series A, as is 

required by October of 20 12 under the terms of Big Rivers’ credit documents. I would 

point out that Big Rivers also expects to borrow at the same time an additional $52 

million to replenish its cash reserves. 

How does the KIUC revenue requirement proposal put those plans at risk? 

In order to refinance the RUS 2009 Promissory Note Series A and to replenish its cash, 

Big Rivers must issue debt under its Indenture. In order to issue debt under its 

Indenture, Big Rivers must, as of the date of the “Application,” deliver an “Available 

Margins Certificate” to the Indenture Trustee to secure the new debt instruments under 
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6 A. 
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8 Q. 
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10 A. 

11 
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13 

14 

15 

16 Q 

17 

18 

19 A. 

20 

21 

22 

the Indenture. I describe this requirement in my direct testimony, Big Rivers’ 

Application Exhibit 49, at page 10. Basically the Available Margins Certificate 

certifies that Big Rivers has met the minimum MFIR requirement of the indenture 

during one of the periods specified in the definition of Available Margins Certificate. 

What is the “Application” that you say must be made to the indenture trustee? 

The Application means, insofar as Big Rivers’ plans are concerned, an application for 

the authentication and delivery of Additional Obligations under the Indenture. 

What is the date of the Application for purposes of the MFIR certification 

required in the Available Margins Certificate? 

The date of the Application is the date of completion of all deliveries to the Indenture 

Trustee of all the securities and documents that are required to establish the right of Big 

Rivers to secure additional debt obligations under the Indenture. In basic terms, the 

date of the Application is the date of closing of the sale of the debt obligations Big 

Rivers will issue for the purposes mentioned. Based upon the refinancing required 

under the RUS loan documents, I would expect that closing to occur in August of 2012. 

Based upon an August 2012 time period for issuance of an Available Margins 

Certificate, what is the period for which Big Rivers must demonstrate at least a 

1.10 MFIR? 

The requirements for the Available Margins Certificate are described in my direct 

testimony at page 10. But based upon an August 2012 closing, the two options for the 

period in which Big Rivers must be able to demonstrate a minimum 1.10 MFIR are: 

Calendar year 20 1 1 ; or 
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0 Any twelve consecutive calendar months during the period of fifteen 

calendar months immediately preceding the first day of August, 2012. 

In addition to the Indenture, are there any other financing documents that impose 

financial covenants upon Big Rivers? 

Yes. The Revolving of Credit Agreement dated as of July 16, 2009 (the “CFC 

Revolving Credit Agreement”) with the National Rural Utilities Cooperative Finance 

Corporation (“CFC”) and the Revolving Credit Agreement entered into as of July 16, 

2009 (the “CoBank Revolving Credit Agreement”) with CoBank both impose financial 

tests upon Big Rivers. 

What financial covenants do the CFC Revolving Credit Agreement and the 

CoBank Revolving Credit Agreement impose upon Big Rivers and what are the 

ramifications for Big Rivers if Big Rivers fails to meet these covenants? 

Under the CFC Revolving Line of Credit Agreement Big Rivers has covenanted to 

operate and maintain its business to achieve and maintain a Margins for Interest Ratio 

of not less than 1.10. The MFIR is the same requirement as in the Indenture. Under 

the CFC Revolving Credit Agreement failure to comply with this covenant would result 

in an event of default under that agreement. An event of default under the CFC 

Revolving Credit Agreement would allow CFC to cease making advances under the 

Agreement, terminate the line of credit and cease issuing letters of credit under the 

Agreement. An event of default also could result in the acceleration of any debt 

outstanding under the Agreement. This would eliminate Big Rivers’ ability to borrow 

under the Agreement and would make it virtually impossible for Big Rivers to borrow 

funds from any other lender. In addition, the event of default under the CFC Revolving 
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1 Credit Agreement could precipitate an event of default under the RUS Loan Contract. 

2 Under the RUS Loan Contract, upon an event of default thereunder, RUS may pursue 

3 all rights and remedies available to it at law or in equity. Although default under the 

4 RUS Loan Contract would not result in an acceleration, it would make any financing by 

5 Big Rivers virtually impossible. 

6 Under the CoBank Revolving Credit Agreement Big Rivers has covenanted to 

7 have at the end of each year a Debt Service Coverage ratio (as defined in such 

8 Agreement) of not less than 1.20. If Big Rivers is restricted to the revenue requirement 

9 proposed by the KIUC, Big Rivers will be at a substantial risk of failing this test, which 

10 failure would constitute an event of default under the CoBank Revolving Credit 

11 Agreement. Upon an event of default, CoBank may terminate its commitment and 

12 accelerate any debt outstanding under the Agreement. This would eliminate Big 

13 Rivers’ ability to borrow under the Agreement and would make it virtually impossible 

14 

15 

for Big Rivers to borrow f h d s  from any other Lender. This also could precipitate an 

event of default under the RUS Loan Contract. 

16 Q. Are you concerned about whether Big Rivers will be able to demonstrate in 

17 

18 A. 

September of 2012 a minimum 1.10 MFIR for one of those two periods? 

Yes. Big Rivers’ MFIR for the twelve months ending May 3 1,20 1 1, is only 1.02, and 

19 

20 

for the twelve months ending March and April, 201 1, MFIR was only 0.95 and 0.98, 

respectively. The principal reason MFIR went up so dramatically at the end of May is 

21 that Big Rivers had advanced a portion of a scheduled outage of Station Two Unit 1 

22 from May into April (and deferred the remaining portion of the outage to 2012). As a 

23 result, Big Rivers sold more energy than expected into the wholesale market in May. 
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Additionally, Big Rivers did not incur a portion of the costs associated with a scheduled 

outage in May since the outage was moved. The fortuitous alignment of these 

circumstances resulted in stronger-than-anticipated financial results for May 20 1 1. 

Why did Big Rivers reschedule that planned outage? 

Because of our concern that Big Rivers would be unable to achieve a minimum MFIR 

of 1.10 for 201 1 , Big Rivers has begun deferring generating plant maintenance 

scheduled for t h s  year. We are currently monitoring the need to defer other outages 

during 20 1 1 , including a 28-day outage for Green Unit 1, previously scheduled for 

201 0, and now scheduled in October, and a 10-day outage for Green Unit 2 scheduled 

in November (which was originally scheduled as a 28-day outage in March 201 1 but 

was deferred and shortened earlier this year). 

Based on these facts, what is your opinion of how the KIUC proposal, if adopted 

by the Commission, would position Big Rivers financially? 

The KIUC proposal would put Big Rivers in a very precarious financial position. The 

KKJC proposal would negatively impact Rig Rivers’ margins, would negatively impact 

cash flows, would negatively impact Big Rivers’ TIER, and would not allow Big 

Rivers to prudently maintain its generation and transmission assets. The KRJC 

proposal does not permit Big Rivers to meet its financial obligations and maintain its 

investment grade credit ratings, as required by its debt covenants. 
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1 
2 SOLUTION 
3 

111. THE IUUC PROPOSAL IS NOT THE FIRST STEP OF A LONG-TERM 

4 Q. Mr. Fayne states on page 11 of his direct testimony that the KIUC proposal 

5 

6 A. 

benefits all constituencies. Is this correct? 

No. The KnJC proposal does not benefit all constituencies. The KIUC proposal 

7 benefits the Smelters but does not benefit Big Rivers or its Rural rate class. 

8 Q. Why does the IUIJC proposal provide no benefit to Big Rivers or its Rural rate 

9 class? 

10 A. As I described above, the KIUC proposal does not allow Big Rivers to meet its 

11 financial obligations. As Mr. EIite describes in his rebuttal testimony, the KIUC 

12 proposal does not provide Big Rivers with sufficient revenues to meet its full revenue 

13 requirement. The KIUC proposal does not permit Big Rivers to achieve its MFIR and 

14 Conventional TIER requirements, which threatens Big Rivers' ability to comply with its 

15 debt covenants. The KITJC proposal prohibits positive margins for Big Rivers in two of 

16 the next three years. The KIUC proposal reduces Big Rivers' cash reserves and 

17 increases Big Rivers' need for additional borrowings. These effects, taken separately or 

18 together, are extremely adverse. Simply put, the KIUC proposal places Big Rivers' 

19 future financial viability very much in jeopardy. Furthermore, the ICIUC proposal to 

20 mitigate the Rural rate class increase by relying on the Rural Economic Reserve will 

21 prematurely exhaust that fund to the long-term detriment of the Rural customers, as was 

22 described in the rebuttal testimony of Mr. Bailey. 

23 Q. 

24 

In light of these results, how then do you characterize the view that the KlUC 

proposal provides a benefit to Big Rivers and its Rural rate class? 
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1 A. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

For the reasons noted above, the assertion that the KIUC proposal benefits Big Rivers 

and the Rural rate class is plainly unsubstantiated. In fact, as generally explained by 

Mr. Bailey in his testimony, and in more detail in Mr. Seelye’s testimony, the KlTJC 

proposal economically nullifies some of the consideration Big Rivers and the Rural and 

Large Industrial classes received from the Smelters in connection with the Unwind 

Transaction less than two years ago. The Smelter Retail Agreements create a TIER 

Adjustment Charge mechanism (Section 4.7) and a Surcharge (Section 4.1 l), and 

require a payment by the Smelters of $0.25 per MWh (Section 1.1.20). These charges 

payable by the Smelters benefit all customer classes except the Smelters, and the KIUC 

proposal would economically nullify the benefit of those payments to the Rural 

customer rate class. 

The KIUC proposal on behalf of its Smelter members violates the spirit, if not 

the letter of the prohibition in Section 13.1.1 (b) of the Smelter Retail Agreements that a 

Smelter will not “support or seek, directly or indirectly, fiom . . . [the Commission] any 

challenge to or change in the rate formula set forth in this Agreement or other terms and 

conditions set forth herein . . . .” KIUC attempts to justify the position taken on behalf 

of the Smelters as a permissible cost of service challenge. But the Smelter Retail 

Agreements permit only participation in cost of service issues relating to the rates of the 

Non-Smelter Ratepayers, as is stated in Section 13.1.1 (b) of the Smelter Retail 

Agreements. In this proceeding, the L,arge Industrial retail class benefits incidentally 

from arguments that are all about the Smelter cost of service. For this reason alone the 

Commission should reject the KIUC revenue allocation arguments. 
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1 

2 

3 

4 

5 

6 

While the Smelter Agreements are on file with the Commission, for 

convenience of reference I attach to my testimony, as Exhibit Blackburn Rebuttal- 1 , the 

Retail Electric Service Agreement dated as of July 1,2009, between Kenergy Corp. and 

Alcan Primary Products Corporation (“Alcan”), and as Exhibit Blackburn Rebuttal-2, 

the Wholesale Electric Service Agreement (Alcan) between Big Rivers and Kenergy 

Corp. dated as of July 1 , 2009, which are almost identical to the corresponding 

7 

8 

9 

10 

11 Q. 

12 

13 

14 A. 

15 

agreements entered into with respect to Century Aluminum of Kentucky General 

Partnership (“Century”). I also attach to my testimony, as Exhibits Blackburn Rebuttal- 

3 and Blackburn Rebuttal-4, the Coordination Agreements dated as of July 1 , 2009, 

entered into between Big Rivers and Alcan and Century, respectively. 

Mr. Fayne states on pages 9-10 of his direct testimony that “the cost of electricity 

to the smelters is projected to increase even more beginning in 2012 ...” Is this 

increase a function of the Big Rivers rate proposal in this case? 

No. The 20 12 increase that Mr. Fayne mentions is a function of the Smelter 

Agreements. It does not stem from Big Rivers’ Application in this docket, and thus is 

16 

17 Q. 

18 

19 the KIUC witnesses? 

not relevant to the issue pending before the Commission in this proceeding. 

What is your opinion about the KIUC position that the Commission should grant 

the KIUC rate proposal as the first step of a “long term solution” as outlined by 

20 A. 

21 

22 

23 

Big Rivers and its members are not positioned to solve the problems facing the 

Smelters. And Mr. Fayne acknowledges that the Commission will not be able to 

unilaterally develop and implement the long-term solution called for by the KIUC 

(Direct Testimony of Henry W. Fayne at pages 22-23 and Mr. Fayne’s Response to 
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1 

2 

3 

4 

5 

7 

8 

9 IV. 
10 
11 

12 Q. 

13 

14 

15 A. 

16 

17 

18 

19 

20 

21 

22 Q. 

23 

Staff’s Initial Information Request to the KIIJC, Item No. 4(b)). As described in the 

rebuttal testimony of Mr. Seelye, the point that must be understood on this issue is that 

the Smelters are subject to the vagaries of the international market for aluminum. 

These Smelter global competitive problems cannot be solved by Big Rivers - or by the 

Commission in the context of this rate case proceeding. The suggestion that the KIUC 

proposal should be approved as a first step of a “long-term solution” to the difficulties 

surrounding the viability of the Smelters is simply not credible. 

THE ENERGY EFFICIENCY & DSM PRO FORMA ADJUSTMENT SHOULD 
BE APPROVED AS FILED BY BIG RIVERS. 

Mr. Baron states on page 34 of his direct testimony that the Commission should 

not accept Big Rivers’ proposed pro forma adjustment of $1 million related to 

Energy Efficiency and DSM expenses. Do you agree with this recommendation? 

No. As Big Rivers stated in its response to Item KIUC 2-3, KRS 278.285 permits 

utilities to implement DSM cost recovery mechanisms but does not prohibit the 

recovery of such costs through base rates. The inclusion of these energy efficiency 

program costs in base rates will avoid the implementation of another cost recovery 

mechanism by Big Rivers and would thus avoid the need for Big Rivers’ rural member 

systems to develop DSM recovery mechanisms of their own to flow through costs from 

a Big Rivers DSM cost recovery mechanism. 

Is it appropriate to allocate the costs of these programs to both the Rural and 

Large Industrial rate classes? 
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1 A. 

5 Q* 

6 

7 A. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 V. 
19 

20 Q. 

21 A. 

22 

23 

24 

Yes. The purpose of the programs is to reduce overall demand, which benefits both 

rate classes by virtue of reducing Big Rivers’ costs. It is reasonable for both rate 

classes to bear the costs since both rate classes will benefit from reduced overall 

demand. 

Please reiterate the commitment that Big Rivers is prepared to make regarding 

Energy Efficiency and DSM Programs. 

As I noted on page 32 of my direct testimony, contingent upon the acceptance of this 

pro forma adjustment to test year expenses and its inclusion in base rates, Big Rivers 

commits that it will spend $1 million annually on the Energy Efficiency and DSM 

programs as proposed in the 20 10 Integrated Resource Plan, and/or any subsequent 

program filings, to create and promote incentives for a number of consumer energy 

efficiency measures. Big Rivers believes that providing cost-effective Energy 

Efficiency offerings to our Members is a high priority and proposes to include this pro 

forma adjustment at this time to better enable Big Rivers to implement these programs, 

without requiring its members to incorporate another rate mechanism with a separate 

line item on customer bills. 

CONCLUSION 

Do you have any closing comments? 

Yes. As I explained herein, the KNC proposal does not allow Big Rivers to meet its 

obligations. In particular, it would not allow Big Rivers to maintain a MFIR of at least 

1.10, which it is obligated to maintain under covenants in Big Rivers’ loan documents. 

Failure to meet MFIR, or the failure to meet any number of other financial metrics, 
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9 

10 

11 

12 

13 

14 

1s 

16 

17 Q. 

18 A. 

could result in Big Rivers losing one or more of its investment grade ratings. This could 

have a severe and substantial impact on Big Rivers’ cost and ability to refinance its 

current debt or to borrow additional money in the future. 

The KIUC proposal does not work for Big Rivers and is simply not a viable 

solution to the challenge that the Smelters face in the global competitive aluminum 

market. The Smelters’ global competitive problems cannot be solved by Big Rivers, or 

by the Commission in the context of this rate case proceeding. The Commission should 

not view the KIUC recommendation as a necessary first step of any plan and should 

reject it. 

Finally, the DSM pro forma adjustment proposed by Big Rivers in th s  

proceeding should be approved as filed. Contingent upon the acceptance of this pro 

forma adjustment and its inclusion in base rates, Rig Rivers commits that it will spend 

$1 million annually on the Energy Efficiency and DSM programs. These programs will 

reduce Big Rivers’ total system demand, which will benefit all rate classes. The pro 

forma adjustment should be approved as filed so Big Rivers can advance incentives for 

a number of consumer energy efficiency measures for its members. 

Does this conclude your rebuttal testimony? 

Yes, it does. 
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RETAIL ELECTRIC SERVICE AGREEMENT 

This RETAIL ELECTRIC SERVICE AGREEMENT (this “Arrreement”) is dated as of 
July 1,2009, and made by and between KENERGY CORP., a Kentucky rural electric 
cooperative corporation ((‘Kenergf), and ALCAN PRIMARY PRODUCTS CORPORATION, a 
Texas corporation (“Alcan”). 

RECITALS 

A. Kenergy currently supplies and delivers to Alcan, the owner and operator of an 
aluminum reduction plant in Sebree, Kentucky, electric energy and related services pursuant to 
an Agreement for Electric Service, dated July 15, 1998, between Henderson Union Electric 
Cooperative Corp., Kenergy’s predecessor-in-interest, and Alcan Aluminum Corporation, 
Alcan’s predecessor-in-interest (the “Existing Alcan Agreement”). 

B. Kenergy currently purchases electric energy and related services for resale to 
AIcan from Western Kentucky Energy Corp., an affiliate of E, ON US., L,LC, formerly known 
as LG&E Energy Cop .  (together with its affiliates and parent, collectiveJy, “LG&E”), under an 
Agreement for Electric Service, dated as of July 15, 1998, with Kenergy (the “Kenerrrv/LG&E 
Con tract”). 

C. Kenergy also currently purchases additional electric energy and related services 
for resale to Alcan, to serve the energy requirements of Alcan not provided by LC&E, from 
third-party energy suppliers, including Big Rivers Electric corporation (“Birr: Rivers”), an 
electric generation and transmission cooperative of which Kenergy is a Member, 

D. The Existing Alcan Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E, and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

E. Big Rivers, Kenergy, LCJ&E, Century Aluminum of Kentucky General 
Partnership (“Century”), and Alcan have agreed to enter into a series of transactions referred to 
herein as the New Transaction and the Unwind Transaction, as defined below. 

F. In connectian with and as a condition to the Unwind Transaction, Kenergy and 
Big Rivers have agreed to enter into a wholesale electric service agreement, dated as of the date 
hereof, for the purchase and sale of electric energy and related services far resale by Kenergy to 
Alcan (“Alcan Wholesale Agreement”). 

G. In  connection with and as a condition to the Unwind Transaction and the Alcan 
Wholesale Agreement, Kenergy will supply and deliver, and Alcan will purchase, retail electric 
service on the terms and conditions set forth herein. 
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AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 
hereinafter set forth, the Parties, intending to be legally bound, hereby covenant and agree as 
follows: 

ARTICLE 1 

DEFINITIONS AND RULES OF INTERPRETATION 

1.1 Definitions. Capitalized terms when used in this Agreement have the meanings 
specified herein, including the definitions provided in Article 1, unless stated otherwise or the 
context requires otherwise. 

1.1.1 Accounting Principles: Generally accepted accounting principles 
consistently applied or, if generally accepted accounting principles in accordance with the 
uniform system of accounts of an applicable Governmental Authority or RUS are required, the 
generally accepted accounting principles consistently applied in accordance with such uniform 
system of accounts, each as in effect from time to time. 

1. I .2 Affiliate: With respect to a specified Person, another Person that directly, 
or indirectly through one or more intermediaries, controls or is controlled by or is under common 
control with the specified Person. For avoidance of doubt, no Member is an Affiliate of Big 
Rivers. 

J .  I .3 Agreement: As defined in the Preamble. 

’ 1.1.4 Alcan: As defined in the Preamble. 

1.1.5 Alcan Guarantee: As defined in Section 13.3. 

1.1.6 Alcan Parent: AIcan Corporation, a Texas corporation, and parent 
corporation of Alcan. 

1 . I  .7 Alcan Wholesale Ameement: As defined in the Recitals. 

1. I .8  Ancillarv Services: Those services that are necessary to support the 
transmission of Energy from resources to loads while maintaining reliable operations of Big 
Rivers’ transmission system, as set forth and described in the OATT. 

I .  1.9 Applicable Law: All laws, statutes, codes, treaties, ordinances, judgments, 
decrees, injunctions, writs, orders, rules, regulations, interpretations, issuances, enactments, 
decisions, authorizations, permits or directives of any Governmental Authority having 
jurisdiction over the matter in question. 

1.1.10 Applicable Percentage: The percentage determined in each Fiscal Year 
that is the quotient of the Base Demand divided by the sum of the Base Demand and the “Base 
Demand” as defined in and as then in e5ect under the Century Retail Agreement. I f  the Century 
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Retail Agreement is terminated or no longer in effect for any reason, Century’s “Rase Demand” 
shall be deemed to be 482 MW for purposes of calculating the Applicable Percentage. 

1 , I  -11 Avoidable Base Charge: The amount in any Billing Month equal to the 
sum of: 

(a) the product of (i) the sum of the Base Rate, the FAC Factor, the 
Environmental Surcharge Factor, and the Nan-FAC Purchased Power Adjustment Factor, and 
( i i )  the amount of Base Fixed Energy that was made available by Alcan to Big Rivers for Surplus 
Sales, regardless of whether Big Rivers was able to sell such Energy as Surplus Sales; 

(b) plus the product o f  (i) the sum of the Base Variable Rate, the FAC 
Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment 
Factor, and (ii) the amount of Base Variable Energy that was made available by Alcan to Big 
Rivers for Surplus Sales, regardless of whether Big Rivers was able to sell such Energy as 
Surplus Sales; and 

(c) less the product of (i) the sum of the Base Variable Rate, the FAC 
Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment 
Factor, and (ii) any Base Fixed Energy or Base Variable Energy made available by Alcan to Big 
R.ivers for Surplus Sales that was neither metered at the Point of Delivery nor sold by Big Rivers 
as Surplus Sales. 

Sample calculations of the Avoidable Rase Charge are set forth in Exhibit A. 

1.1.12 Back-up Enerav: For any Hour in a Billing Month, the amount of Energy 
metered at the Point of Delivery during such Hour, less the sum of (i) the Base Demand per Hour 
less Base Curtailed Energy in such Hour, and (ii) any Supplemental Energy metered at the Point 
of DeIivery during such Hour; provided, that the amount of Back-up Energy may not be less 
than zero. 

1.1.13 Back-up Energy Charge: As defined in Section 4.4. 

I . I .  14 Base Curtailed Energy: For any Hour in a Billing Month, the amount of 
Energy that is either (a) curtailed by Alcan pursuant to Section 4.13.2, or (b) sold by Big Rivers 
to one or more Third Parties pursuant to (i) Section 4.13.3 as Economic Sales, (ii) Section 10.1 
as Surplus Sales, (iii) Section 10.2 as Undeliverable Energy Sales, or (iv) Section 10.3 as Potline 
Reduction Sales. 

1.1.15 Base Demand: 368 M W, or such other amount of ejectric demand agreed 
in accordance with Section 3.1, integrated over an Hour. 

1.1.16 Base Enerev Charae: As defined in Section 4.2. 

I ,  I .  17 Base Fixed En=: For any Billing Month, the product of (a) the Base 
Demand, (bj the number of Hours in the Billing Month, and (c) 0.98. 
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1.1.1 8 Base Hourlv Energy: For any Hour in a Billing Month, the amount of 
Energy equal to the sum of (a) the Energy metered at the Point of Delivery during such Hour fess 
Supplemental Energy metered at the Point of Delivery, if any, and (b) Base Curtailed Energy; 
provided, that for purpases of calculating Base Hourly Energy, the sum of clauses (a) and (b) 
above during any Hour shall not exceed the Base Demand per Hour. 

I ,  I. 19 Base Monthlv Energy: The sum of the Base Hourly Energy for all Hours 
of a Billing Month. 

1.1.20 Base Rate: The rate, expressed in dollars per MWh, resulting from the 
application of the Large Industrial Rate to a load with a 98% load factor, plus $0.25 per MWh. 

1.1.21 Base Variable Energy: For any Billing Month, Base Monthly Energy less 
Base Fixed Energy, whether positive or negative. 

1.1.22 Base Variable Rate: The rate, expressed in dollars per MWh, equal to the 
sum of (i) the “FAC Base” with respect to Big Rivers’ Tariff, (ii) the “Environmental Surcharge 
Base” with respect to Big Rivers’ Tariff, and (iii) the “Purchased Power Base” as defined in 
Appendix A. 

I .  I .23 Big Rivers: As defined in the Recitals. 

1.1.24 BiP Rivers’ Tariff: Big Rivers’ Rates, Rules and Administrative 
Regulations For Furnishing Electric Service, as filed with and approved by the KPSC. 

I ,  I .25 Billing Month: Each calendar month during the Service Period. 

1.1.26 Budget: The annual operating and capital budget approved by Big Rivers’ 
Board of Directors that estimates all revenues and expenditures of Big Rivers for a specified 
Fiscal Year, as amended and in effect from time to time. 

I . I  .27 Business-: Mondays through Fridays of each week except legal 
holidays established by federal law in the United States of America or state law in the 
Commonwealth of Kentucky. 

1.1.28 Buy-Through Energy: As defined in Section 2.3.2(b). 

1. I .29 u - T h r o u g h  Enerw Charge: As defined in Section 4.3.2. 

I ,  I .30 Century: As defined in the Recitals. 

1.1.3 1 Centuw Retail Agreement: The retail electric service agreement, dated as 
of the date hereof, by and between Kenergy and Century. 

1.1.32 &nturv Wholesale Agreement: The wholesale electric service agreement, 

I ,  1.33 Cut-Off Date: As defined in Section 10.3.6. 

dated as of the date hereof, between Big Rivers and Kenergy for the benefit of Century. 
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1.1.34 Economic Reserve: A reserve established by Big Rivers, which may be 
held by Big Rivers or another Person, in an initial principal amount equal to the sum of (a) $1.57 
million, and (b) such additianal amount as Big Rivers may designate on or prior to the 
consummation of the Unwind Transaction, subject to increases or decreases resulting from 
earnings or losses thereon or expenditures therefrom. The amount designated by Big Rivers 
pursuant to clause (b) above may not exceed (i) an amount equal to Big Rivers’ unrestricted cash 
on hand following the consummation of the Unwind Transaction less $125 million, and (ii) zero . 
if Big Rivers shall not have prepaid at least $200 million of obligations owed to RUS debt as part 
of the Unwind Transaction. No additional principal amounts will be contributed by Big Rivers to 
the Economic Reserve after the Effective Date. 

1.1.35 Economic Sales: As defined in Section 4.13.3. 

1.1.36 Effective-: As defined in Section 6.1. 

I .I .37 Electric Services: Electric services, including capacity and assaciated 
Energy and Transmission Services, provided by Kenergy pursuant to this Agreement. 

1 . I  .38 Enerm: The flow of electricity denominated in kWh or MWh. 

1.1.39 Environmental Surcharge: As defined in Section 4.8.3. 

1 . I  .40 Environmental Surcharge Factor: With respect to any Billing Month, a 
monthly environmental surcharge factor, expressed in dollars per MWh, that is calculated in 
accordance with the “Monthly Environmental Surcharge Factor” as defined in Big Rivers’ 
Environmental Surcharge Rider. 

1.1.41 Environmental Surcharge Rider: The Environmental Surcharge R.ider to 
Rig Rivers’ Tariff. 

I ,  1.42 Eauity Development Credit: As defined in Section 4. I O .  
” 

1. I .43 Event of Default: As defined in Section 14. I ,  

1.1.44 Excess TIER Amount: The amount of the TIER Adjustment, if negative, 
with respect to any Fiscal Year. 

1.1.4.5 Excess Reactive Demand Charge: As defined in Section 4.6. 

1 . i .46 Existine AIcan Agreema: As defined in the Recitals. 

1.1.47 E&: The Fuel Adjustment Clause Rider to Big Rivers’ Tariff. 

I .  I .48 FAC Charge: As defined in Section 4.8.1. 

1.1.49 FAC Factor: With respect to any Billing Month, the fuel adjustment 
factor, expressed in dollars per MWh, that is calculated in accordance with the FAC in dollars 
per kWh. 
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1.1 S O  FERC: Federal Energy Regulatory Commission. 

1 .,1.5 1 
Uncontrollable Force. 

An obligation to supply Energy subject only to the occurrence of an 

1.1.52 Fiscal Year: The fiscal year of Big Rivers. 

1 . I  .53 Governmental Authoritv: Any international, national, federal, state, 
territorial, local or other government, or any political subdivision thereof, and any governmental, 
judicial, public or statutory instrumentality, tribunal, agency, authority, body or entity having 
legal jurisdiction over the matter or Person in question, including the KPSC; provided, however 
that the RUS is not a Governmental Authority for purposes of this Agreement. 

1.1.54 Hour or Hourly: A clock hour or per clock hour, respectively. 

1.1.55 Imputed Interest: As defined in Section 4.7.5(e). 

1.1.56 InterruDtible Energy: As defined in Section 2.3.2(a). 

1.1.57 Interruptibie Enertrv Charge: As defined in Section 4.3.1. 

1 . I S 8  Interruptible Enerm Terms: As defined in Schedule 2.3.2(a). 

I .I .59 Kenerrrv/LG&E Contract: As defined in the Recitals. 

1 . l .60 KPSC: Kentucky Public Service Commission, 

1.1.61 w: Kilowatt. 

I .1.62 m: Kilowatt-hour. 

1 .I .63 Large Industrial Rate: Big Rivers’ Tariff Rate Schedule No. 7 and all 
applicable rate adjustments thereto but exclusive of (a) the Rebate, (b) the FAC Factor and the 
Environmental Surcharge Rider, and (c) any roll-in of costs from the Regulatory Account. As of 
the Effective Date, the Large Industrial Rate will consist of separate rate components for demand 
and Energy consumption. The Large Industrial Rate subsequentiy may be defined in terms of 
more than two separate rate components, including, potentially, separate rate Components for 
transmission services. For the avoidance of doubt, the Large Industrial Rate shall be determined 
without regard to the effect of the Surcharge, the Rural Economic Reserve, the Economic 
Reserve or the Transition Reserve. 

I .  I .64 LG&E: As defined in the Recitals. 

1.1.65 Lockbox Agreement: The Security and Lockbox Agreement to be entered 
into among Aican, Kenergy, Big Rivers and a depository bank prior to the Effective Date with 
respect to the payment of certain amounts due by Alcan to Kenergy under this Agreement. 

1.1.66 Market Energy: As defined in Section 2.3.2(c). 
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1. I .67 Market EnergY Charge: As defined in Section 4.3.3. 

1.1.68 Market Reference Rate: For any Hour, a rate equal to the all-inclusive 
cost, including transmission and related charges on the transmission system of any Third Party 
(expressed in dollars per MWh), that Big Rivers estimates, in its sole discretion exercised in 
good faith, that it would have paid to purchase Energy from a Third Party if there had been no 
curtailment pursuant to Section 4.13.2 during such Hour. 

1.1.69 Members: The members of Rig Rivers. As of the date hereof, the 
Members of Big Rivers are Jackson Purchase Energy Corporation, Kenergy, and Meade County 
Rural Electric Cooperative Corporation. 

1.1.70 Model: As defined in Section 1.2(0). 

1.1.7 1 Monthly Charge: As defined in Section 4.1. 

1.1.72 w: Megawatt. 

1.1.73 m: Megawatt-hour 

I .  I .74 Net Margins: Net margins as determined by Accounting Principles. For 
the avoidance of doubt, Net Margins will include all operating and non-operating margins, 

1.1.75 Net Proceeds: The proceeds from the sale of Energy by Big Rivers to 
Third Parties, net of transaction costs, whenever incurred, and taxes, including Big Rivers’ 
estimated income tax liability on such proceeds without regard to any net operating loss carry- 
forward of Big Rivers existing on the date of the consummation of the Unwind Transaction, 
unless and to the extent Big Rivers reasonably determines that such net operating loss carry- 
forward otherwise would have expired unused, 

1.1.76 New Facilities: As defined in Section 4.7.5(e). 

1.1.77 New RateDaYer: A Non-Smelter Ratepayer which is ( i )  interconnected 
directly with Rig Rivers’ transmission system, and (ii) first receives electric service at a location 
served by a meter required for service at such location which meter was installed specifically for 
new service at such location after the Effective Date. For the avoidance’ of doubt, Southwire 
Company is not a New Ratepayer. 

I .  1.78 New Transaction: The transactions by and between or among one or more 
of Kenergy, Alcan, Century and Big Rivers related to the supply of Electric Services to Alcan 
under this Agreement and “Electric Services” as defined in the Century Retail Agreement to 
Century including the Alcan Wholesale Agreement, the Century Wholesale Agreement, 
coordination agreements, lackbox agreements, and all other related agreements. 

1.1.79 Non-FAC Purchased Power Adjustment C ~ I :  As defined in Section 
4.8.2. 
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1.1.80 Non-FAC Purchased Power Adiustment Factor: A rate (expressed in 
dollars per MWh and calculated in accordance with Appendix A in dollars per kWh) for the 
recovery of‘ purchased power costs that are not otherwise included in the FAC. 

1 .I .81 Non-Smelter Member Rates: Big Rivers’ tariff rates applicable to sales of 
electric services to Members for resale to Non-Smelter Ratepayers and all applicable rate 
adjustments thereto but exclusive of (a) the Rebate and (b) the FAC Factor and the 
Environmental Surcharge Rider. For the avoidance of daubt, the Non-Smelter Member Rates 
shall be determined without regard to the effect of the Surcharge, the Rural Economic Reserve, 
the Economic Reserve or the Transitian Reserve. 

1.1.82 Non-Smelter Ratepayers: Retail ratepayers of the Members other than 
Alcan and Century4 

1.1.83 Notice of Interruption: As defined in Schedule 2.3,2(a). 

I. 1.84 Notice of‘ Termination for Closure: As defined in Section 7 3. I (a). 

1.1.85 OATT: Big Rivers’ Open Access Transmission Tariff as filed with FERC 
and found by FERC to constitute a reciprocal open access transmission tariff. 

1.1.86 Parties: Kenergy and Alcan. 

1. I .87 Permitted Interruption: A s  defined in Schedule 2.3.2(a]. 

1.1.88 Person: Any indjviduab corporation, cooperative, partnership, joint 
venture, association, joint-stock company, limited partnership, limited liability company, limited 
liability partnership, trust, unincorporated organization, RUS or Governmental Authority. 

1.1.89 Point of Delivery: The existing set of meters at Big Rivers’ Reid 
substation or such other point of delivery mutually agreed by the Parties and Big Rivers. 

1.1.90 Potential Tax Liabilitv: As defined in Section 13.3. 

I ,  1.91 Potline Reduction: As defined in Section 10.3. I ,  

2 ,  I .92 _Potline Reduction Sales: As defined in Section 10.3.1, 

I ,  I .93 Potline Reduction Sales AFreement: As defined in Section 10.3.3. 

I ,  1.94 Prime Rate: The then-effective prime commercial lending rate per annum 
published in the “Money Rates” section of The Wall Street Journal. If The Wall Street Journal 
discontinues publication of the prime commercial lending rate, the Parties and Big Rivers shall 
agree on a mutually acceptable alternative source for that rate. 

1. I .95 prudent UtiIitv Practice: Any of the practices, methods, and acts engaged 
in or approved by a significant portion of the electric utility industry during the relevant time 
period; or any of the practices, methods, and acts which, in the exercise of remanable judgment 
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in light of the facts known at the time a decision was made, could have been expected to 
accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety and expedition. Prudent Utility Practice is not intended to be limited to the 
optimum practice, method, or act to the exclusion of all others, but rather to be any and all 
acceptable practices, methods, or acts generally accepted. 

1.1.96 Rebate: As defined in Section 4.9. 

1.1.97 Repulatorv Account: The regulatory account containing purchased power 
costs to be recovered by Big Rivers from the Members with respect to sales to their Non-Smelter 
Ratepayers. 

1 . I  .98 Response: As defined in Schedule 2.3.2(a). 

1.1.99 Restructuring: The occurrence of any of the following: 

(a) the merger, consolidation or other combination of Big Rivers or an 
Affiliate or a Member with any Person (including acquisition of another utility system) if 
failowing such transaction Big Rivers or its successor would have had sales of Energy to all 
Members or regulated customers on apro forma basis in the prior Fiscal Year in excess of 105% 
of Big Rivers’ actual sales of Energy to the Members for such Fiscal Year; 

(b) the acquisition of Big Rivers; or 

(c) the admission of a new Member if following such admission Big 
Rivers would have had sales of Energy to all Members on aprofarrna basis in the prior Fiscal 
Year in excess of 105% of Big Rivers’ actual sales of Energy to the Members For such Fiscal 
Year. 

1 . l  . 1 OORestructuring Amount: As defined in Section 16.5.1, 

1 .  I .  1 OIRetail Fee: As defined in Section 4.12, 

1.1.102 Rural Economic Reserve: A reserve established by Big Rivers, which 
may be held by Big Rivers or another Person, in an initial principal amount equal to $60.9 
million, subject to increases or decreases resulting from earnings or losses thereon or 
expenditures therefram. No additional principal amounts will be contributed by Big Rivers to the 
Rural Economic Reserve after the Effective Date. 

1 . I .  1 O3Rl7: llnited States Department of Agriculture Rural Utilities Service. 

1 , I .  104Scheduled Interruptible Ener,ev: As defined in  Schedule 2.3.2(a). 

I. I .  105Sebree Smelter: The aluminum reduction plant owned and operated by 
Alcan, located at Sebree, Kentucky, including any expansions, additions, improvements and 
replacements thereof or thereto at the existing site. 

1 .  I . )  06SERC: SERC Reliability Corporation, a regional reliability organization. 
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I .  1 .  IO7Service Period: As defined in Section 2.1. 

1, I .  108Smelters: Alcan and Century. 

I ,  1,109Supplernental Energv: As defined in Section 2.3.2. 

1. I . I  1 OSupplemental Enerev Charge: As defined in Section 4.3. 

1.1 , 1 1  1 SurcharPe: As defined in Section 4.1 1. 

1. I .  1 1 2 m l u s  Sales: As defined in Section 10.1.1. 

1.1.1 13System Emergencv: Any cessation of operation or reduction in the 
provision or delivery of Electric Services by Kenergy due in whole or in part to: (a} a 
disconnection of all or a portion of Big Rivers’ or Kenergy’s system from the transmission grid 
(other than as a direct result of Big Rivers’ or Kenergy’s gross negligence or willful misconduct), 
(b) a system emergency on the transmission grid of a Third Party, or (c} the occurrence of a 
condition or situation where the delivery of Energy to a transmission grid with which Big Rivers 
is directly interconnected or the making available of generation services or Transmission 
Services which could cause (i) harm to life or limb or imminent serious threat of harm to life or 
limb, (ii) material damage to Big Rivers’ or Kenergy’s system or any material component thereof 
or imminent danger of material damage to property, or (iii) other dangerous occurrences that Big 
Rivers or Kenergy believes, in the exercise of Prudent Ikility Practice, should be prevented or 
curtailed. 

I .  1 . 1  I4 System Firm: An obiigation to supply Energy from: 

(a) Big Rivers’ owned or leased generation facilities, 

(b) Big Rivers’ contract with the Sautheastern Power Authority 
(Contract No. 89-00-1 501 -637), or 

(c) Big Rivers’ Firm power purchase agreements with a term of two 
years or more which were not entered into for purpose of serving a specific non-Smelter load, 

in  each case subject to the occurrence of an Uncontrollable Force or similar event of force 
majeure, a System Emergency or Big Rivers’ prior satisfaction of the Energy requirements of the 
Non-Smelter Ratepayers, the Smelters and Third Parties under power sales agreements entered 
into prior to the making of such obligation to supply Energy, 

I .  I .  I 15 m: As defined in Section 7 .  I ,  

I ,  1.1 16 Third Party: A Person other than Kenergy, Alcan, Big Rivers or Century. 

1 . 1 . 1  17 Third Party Supplieds]: As defined in Section 2.3.2(c). 
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1.1.1 I 8 m: The quotient for a Fiscal Year of (i) Big Rivers’ interest expenses 
plus Net Margins, divided by (ii) Big Rivers’ interest expenses; in each case, calculated in 
accordance with Accounting Principles. 

1.1. I 19 TIER Adjustment: As defined in Section 4.7.5. 

1.1.120 TIER Adiustment Charge: As defined in Section 4.7.1. 

1.1.121 Transition Reserve: A reserve established by Big Rivers, which may be 
held by Big Rivers or another Person, in’an initial principal amount equal to $35 million, subject 
to increases or decreases resulting from earnings or losses thereon or expenditures therefrom, No 
additional principal amounts will be contributed by Big Rivers to the Transition Reserve after the 
Effective Date. 

1. I .  122 Transmission Charge: As defined in  Section 4.5. 

1 .1 .123~nsmiss ion  Services: Network transmission services as described in the 
OATT and Ancillary Services. Transmission Services are currently included in the Large 
Industrial Rate but may be unbundled in accordance with the terms and conditions of the Alcan 
Wholesale Agreement, 

1 . I .  124 Transmission Uwrade: The  transmission upgrade described in the 
Coordination Agreement dated the date hereof between Alcan and Big Rivers. 

1.1.125 Uncontrollable Force: Any cause beyond the control of the Party unable, 
in whole or in part, to perform its obligations under this Agreement which, despite exercise of 
due diligence and foresight, such Party could not reasonably have been expected to avoid and 
which, despite the exercise of due diligence, it has been unable to overcome. Examples of events 
that may constitute rhe basis of an event which constitutes an “Uncontrollable Force” include: 
acts of God; strikes, slowdowns or labor disputes; acts of the public enemy; wars; blockades; 
insurrections; riots; epidemics; landslides; lightning; earthquakes; fires; storms; floods; 
washouts; arrests and restraints of any Governmental Authority; civil or military disturbances; 
explosions, breakage of or accident to machinery, equipment or transmission lines; inability of a 
Party to obtain necessary materials, supplies or permits due to existing or future rules, 
regulations, orders, laws or proclamations of Governmental Authorities, civil or miIitary; 
transmission constraints or System Emergencies; a forced outage of a generating unit or units 
preventing the physical delivery of Energy to Kenergy for resale to Alcan; and any other forces 
which are not reasonably within the control of the Party claiming suspension. “Uncontrollable 
Forces” do not include an insufficiency of funds or decline in credit ratings or customary, 
expected or routine maintenance or repair of plant or equipment. Nothing contained herein shall 
be construed to obligate a Party to prevent or to settle a labor dispute against its will. 

1.1 ”126 Undeliverable Energv Sales: As defined in Section 10.2.1. 

I .  I .  I27 Unwind Transaction: The consummation of the transactions contemplated 

* 

on the date of the “Closing” as defined in and pursuant to the Transaction Termination 
Agreement among Big Rivers, LG&E Energy Marketing Inc., and Western Kentucky Energy 
COP. 
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1.2 Rules of Internretation. Unless otherwise required by the context in which any 
term appears: (a) capitalized terms used in this Agreement will have the meanings specified in 
this Article 1 unless the context requires otherwise; (b) the singular will include the plural and 
vice versa; (c) references to “Recitals,” “Articles,” “Sections,” “Exhibits” or “Schedules” are to 
the recitals, articles, sections, exhibits or schedules of this Agreement, unless otherwise 
specified; (d) all references to a particular Person in any capacity will be deemed to refer also to 
such Person’s authorized agents, permitted successors and assigns in such capacity; (e) the words 
“herein,” “hereof’ and “hereunder” will refer to this Agreement as a whale and not to any 
particular section or subsection hereof; ( f )  the words “include,” ‘cincludes” and “including” will 
be deemed to be followed by the phrase “without limitation” and will not be construed to mean 
that the examples given are an exclusive list of t he  topics covered; (g) references to this 
Agreement will include a reference to all exhibits and schedules hereto; (h) references to any 
agreement, document or instrument will be construed at a particular time to refer to such 
agreement, document or instrument as the same may be amended, modified, Supplemented or 
replaced as of such time; (i) the masculine will include the feminine and neuter and vice versa; 
0’) references to any tariff, rate, or order of any Governmental Authority will mean such tariff, 
rate or order, as the same may be amended, modified, supplemented or restated and be in effect 
from time to time; (k) if any action or obligation is required to be taken or performed on any day 
which is not a Business Day, such action or obligation must be performed on the next succeeding 
Business Day; (I) references to an Applicable Law will mean a reference to such Applicable Law 
as the same may be amended, modified, Supplemented or restated and be in effect from time to 
time; (m) all accounting terms not defined in this Agreement will be construed in accordance 
with Accounting Principles; (n) all references to a time of day shall be a reference to the 
prevailing time in Henderson, Kentucky; and (0) the financial and production cost models 
prepared by Big Rivers, including models filed with the KPSC, in connection with the 
application for approval of the Unwind Transaction and the New Transaction (the “Model”) have 
been prepared solely by Big Rivers and shall not be used by the Parties or any Governmental 
Authority to construe or interpret any provision o f  this Agreement. The Parties collectively have 
prepared this Agreement, and none of the provisions hereof will be construed against one Party 
on the ground that it is the author of this Agreement or any part hereof. 

1.3 Calculations and Rounding. In making any mathematical calculation provided for 
or  Contemplated by this Agreement, the calculation will be made to six decimal places (rounded 
up if the numeral in the seventh decimal place is five or higher, and rounded down if the numeral 
in the seventh decimal place is lower than five). 

ARTICLE 2 

ELECTRIC SERVICES AND RATES 

2.1 Service Period Obligations. In accordance with the terms and conditions of this 
Agreement, Kenergy will supply, and Alcan will purchase, Electric Services for a period 
beginning at 12:OO:Ol A.M. on the day next succeeding the Effective Date and continuing until 
I2:OO:OO midnight on December 3 I ,  2023, unless the Parties’ respective obligations to supply 
and purchase Electric Services are earlier terminated piirsuant to the terms of this Agreement (the 
“Service Period”). 
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2.2 Characteristics of Service. Electric service to be supplied by Kenergy to Alcan 
under this Agreement shall be nominally three-phase, sixty cycle at 16 1,000 volts or as otherwise 
agreed to by the Parties and Big Rivers. The Parties and Rig Rivers will mutually agree on limits 
of the regulation of voltage but at no time may such regulation of such limits be inconsistent with 
standards required by applicable Governmental Authorities or any other organizations that 
establish reliability and electric operation standards for the region. 

2.3 DeIiverv Obligation. In accordance with this Agreement, during the Service 
Period, Kenergy will deliver, or cause to be delivered, at the Point of Delivery to AIcan Base 
Monthly Energy, Supplemental Energy and Back-up Energy. 

2.3.1 Base Monthlv Enertry. Alcan may purchase in each Hour of the Service 
Period an amount of Energy up to the Rase Demand per Hour. For hilling purposes, Base 
Monthly Energy consists of two components: Base Fixed Energy charged at the Base Rate and 
Base Variable Energy (which may be either a positive or negative amount) charged or credited at 
the Base Variable Rate. 

2.3.2 Supplemental Energy. “Supplemental Energy” shall consist of (i) 
Interruptible Energy purchased by Kenergy from Big Rivers pursuant to Section 2.3.2(a) and 
Schedule 2.3.2(a), (ii) Buy-Through Energy purchased by Kenergy from Big Rivers and, in turn, 
by Big Rivers from Third Party Suppliers upon the interruption of Interruptible Energy, pursuant 
to Section 2.3.2(b), and (iii) Market Energy purchased by Kenergy from Big Rivers or Third 
Party Suppliers pursuant to Section 2.3.2(c). 

(a) I n t e r r u p t j b l e .  As of the Effective Date, Kenergy shall 
make available to Alcan up t o r  0 MW per Hour of Energy subject to Kenengy’s right to interrupt 
the delivery of such Energy (“InterrurAble Energy”) in accordance with the terms and conditions 
set forth in Schedule 2.3.2(a). Alcan hereby agrees to the terms and conditions of Scheduie 
2.3.2fa) and agrees to purchase the Scheduled Interruptible Energy made available thereunder 
and through its consent to quarterly confirmations from Big Rivers to Kenergy as described in 
Schedule 2.3.2(a). 

(b) Buy-Through Enernv. Upon each Notice of Interruption, Kenergy 
will offer to sell to Alcan any Firm Energy which Big Rivers in its sole discretion offers to 
Kenergy for resale to Alcan in lieu of the interrupted Scheduled Interruptible Energy 
(“Buy-Through Energy”) and the estimated price or prices during the specified Hour or Hours of 
Permitted Interruption upon which Big Rivers would supply such Energy. Alcan shall have ten 
minutes from the time it receives verbal Notice of Interruption to notify Big Rivers and Kenergy 
whether Alcan agrees to purchase Buy-Through Energy offered to be supplied by Big Rivers to 
Kenergy for resale to Alcan. Alcan promptly shall confirm verbal acceptance of the Buy- 
Through Energy with a facsimile confirmation or pursuant to other electronic communications 
acceptable to Kenergy and Big Rivers. Upon Kenergy’s acceptance of the Buy-Through Energy, 
the obligation of Rig Rivers to provide the Buy-Through Energy shall become a Firm service 
commitment. The failure of Alcan to notify Kenergy and Big Rivers of acceptance of the Buy- 
Through Energy during the period provided shall constitute a rejection of the Buy-Through 
Energy, and the Permitted Interruption shall thereafter be implemented in accordance with the 
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applicable Notice of Interruption and neither Kenergy nor Big Rivers shall have any obligation to 
supply Alcan Buy-Through Energy during such Permitted Interruption. 

(c) Market Enerm. Kenergy shall use reasonable commercial efforts 
to acquire Supplemental Energy (other than Interruptible Energy or Buy-Through Energy) from 
either Big Rivers or one or more suppliers other than Big Rivers (“Third Partv Suppliers”) for 
resale to Alcan, upon the request of Alcan ((‘Market Enerm”) specifying (i) the requested 
amount and duration of such Energy, and (ii) all requested prices and material terms and 
conditions. Alcan shall pay to Kenergy all amounts that Kenergy is obligated to pay to either 
Big Rivers or any Third Party Supplier, including the purchase price paid by Kenergy for such 
Market Energy and the costs, if any, of transmission services or related services incurred on 
Third Party transmission systems to transmit such Market Energy to a point of interconnection 
with Big Rivers’ transmission system. Nothing in this Agreement may be construed to limit the 
ability of Kenergy to purchase Energy or other electric services from Third Party Suppliers to 
serve Alcan. 

(i) Kenergy’s obligation to enter into any contractual 
arrangerpents with Big Rivers or a Third Party Supplier for the purchase of Market Energy shall 
be conditioned upon Kenergy’s prior receipt of a written notification from Alcan setting forth 
Alcan’s consent to the execution, delivery and performance of such contractual arrangements 
and upon Alcan’s providing such financial assurances as may be reasonably required to hold 
Kenergy harmless for its obligations in connection therewith. 

(ii) As a condition to the effectiveness of any contractual 
arrangements for the purchase of Market Energy for resale to Alcan, Kenergy shall make 
application to, and use reasonable commercial efforts to obtain approval of, the KPSC to sell 
such Market Energy to Alcan each Billing Month in an amount that is equal to the amount that 
Kenergy is required to pay each Billing Month to Big Rivers a r  a Third Party Supplier, as 
applicable, for such Market Energy. 

(iii) Promptly following request by Alcan for Market Energy, 
Kenergy shall request that Big Rivers provide all Transmission Services necessary to transmit 
Market Energy requested by Alcan from a point of interconnection on Big Rivers’ transmission 
system to the Point of Delivery. The amount of Market Energy transmitted from a paint of 
interconnection on Big Rivers’ system to the Point of Delivery shall be reduced by the applicable 
system loss factor as provided in the OATT. Alcan acknowledges and agrees that Kenergy shall 
have no liability to Alcan for Big Rivers’ denial of Kenergy’s duly submitted request for 
reservation of Transmission Services. 

(iv) With respect to a purchase of Market Energy from a Third 
Party Supplier, Kenergy shall be obligated to deliver ta Alcan only those amounts of Market 
Energy received from such Third Party Supplier, net of applicable losses of Energy on Big 
Rivers’ transmission system. Kenergy will not be in default under any provision of this 
Agreement nor will it have any liability to Alcan if the non-delivery of Market Energy is due to a 
failure by a Third Party Supplier to deliver the full amount of Market Energy under the terms and 
conditions of the agreement between Kenergy and such Third Party Supplier provided that 
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Kenergy has assigned to Alcan Kenergy’s rights and remedies against the Third Party Supplier 
under such agreement. 

(v) If Alcan is unable to receive and consume Market Energy 
purchased by Kenergy from a Third Party Supplier because of an Uncontrollable Force, then 
upon the request of Alcan, Kenergy shall use reasonable commercial efforts to sell or cause to be 
sold such Market Energy to other Third Parties for the duration specified by Alcan’s request. 
Kenergy shall apply all revenues derived from such resale as a credit to Alcan, net of any 
transmission services charges or related charges or other expenses incurred to make such resale. 

2.3.3 Back-up Enerm. Kenergy shall provide Back-up Energy to Alcan at the 
Point of Delivery through purchases of Energy from Big Rivers at the prices and on the terms 
and conditions set forth in Section 4.4. 

2.4 Power Factor. Alcan shall use commercially reasonable efforts to maintain (a) a 
power factor at the Point of Delivery as nearly a s  practicable to unity, and (b) a power factor that 
is not below 0.90 ieading or lagging with respect to maximum electric demand incurred by Alcan 
during any Billing Month. Alcan shall, without regard to the obligations of Big Rivers pursuant 
to the Alcan Wholesale Agreement, cause to be maintained a power factor at the Point of 
Delivery at unity with respect to Energy purchased by Kenergy or Big Rivers from Third Parties 
for resale to Alcan. 

2.5 Title and Risk of Loss. Title to and risk of loss with respect to Energy provided 
by Kenergy to Alcan pursuant to this Agreement will pass from Kenergy to and rest in Alcan 
when the same is made available by Kenergy (or Big Rivers on behalf of Kenergy) at the Point 
of  Delivery. After title passes to Alcan, Alcan will be deemed in exclusive control of the Energy 
and will be responsible for any damage or injury caused thereby. 

2.6 Performance by Kenergv. Alcan acknowledges and agrees that, to the extent Big 
Rivers has a corresponding or related obligation to Kenergy under the Alcan Wholesale 
Agreement, Kenergy’s performance of an obligation under this Agreement is subject to and 
conditioned upon Big Rivers’ performance of such corresponding or related obligation to 
Kenergy. Alcan acknowledges and agrees that Big Rivers may enforce an obligation of Alcan 
under this Agreement which corresponds or relates to an obligation of Kenergy to Big Rivers 
under the Alcan Wholesale Agreement. 

ARTICLE 3 

-- CHANGES IN DEMAND AND SCHEDULING 

3 .  I Change In Base Demand. Alcan may change the Base Demand for any Fiscal 
Year only with the written consent of Kenergy and Big Rivers. 

3.2 Scheduling. 

3.2.1 Alcan shall not be required to schedule Base Monthly Energy, Buy- 
Through Energy or Back-up Energy but shall use reasonable commercial efforts to inform 
Kenergy and Big R.ivers promptly of any material change in its intended usage. 
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3.2.2 In accordance with the OAT”, Aican must schedule and arrange with 
Kenergy and Big Rivers no later than 9:OO A.M. on the Business Day immediately preceding the 
day or days of delivery, or as otherwise mutually agreed by the Parties and, if applicable, Big 
Rivers, the delivery of Interruptible Energy and Market Energy. 

ARTICLE 4 

- CHARGES AND CREDITS 

4.1 Monthlv Charge. Alcan shall pay Kenergy the following (the “Monthlv Charge”) 
for the Electric-Services provided or made available under this Agreement: 

4.1 . I  the Base Energy Charge calculated pursuant to Section 4.2, 

4.1.2 plus the Supplemental Energy Charge calculated pursuant to Section 4.3, 

4.1.3 plus the Back-up Energy Charge calculated pursuant to Section 4.4, 

4.1.4 plus the Transmission Charge pursuant to Section 4.5, 

4.1.5 plus the Excess Reactive Demand Charge calculated pursuant to 
Section 4.6, 

4.1.6 plus the TIER Adjustment Charge calculated pursuant to Section 4.7, 

4, I .7 plus the FAC Charge calculated pursuant to Section 4.8.1, 

4.1.8 plus the Non-FAC Purchased Pawer Adjustment Charge calculated 
pursuant to Section 4.8.2, 

4.1.9 plus the Environmental Surcharge calculated pursuant to Section 4.8.3, 

4. I .  IO plus or minus the monthly amortization of the Restructuring Amaunt 
calculated pursuant to Section 16.5, 

4.1.11 less the R.ebate Calculated pursuant to Section 4.9, 

4.1.12 less the Equity Development Credit calculated pursuant to Section 4.10, 

4.1. I3 plus the Surcharge calculated pursuant to Section 4.1 1, 

4.1. I4 plus the Retail Fee calculated pursuant to Section 4.12, 

4.1.25 less the credits calculated pursuant to Section 4.13, 

4. I ,  I 6 plus or minus other amounts calculated pursuant to Section 4.14, and 

4, I ,  17 plus taxes calculated pursuant to Section 4.15. 
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4.2 
the sum ofi 

Base Enerm Charge. For any Billing Month, the “Base Enerw Charpe” shall be 

(a) 

(b) 

the product of Base Fixed Energy and the Base Rate; and 

the product, whether positive or negative, of the Base Variable 
Energy and the Base Variable Rate. 

Sample calculations of the Base Energy Charge at different load factors are set forth in Exhibit 
A. 

4.3 Suuulemental Enerw Charye. Far any Billing Month, the “Suuulemental EnerffiI 
Charge” shall be the sum of the charges, whenever determined, Kenergy is obligated to pay for 
the Interruptible Energy Charge, the Buy-Through Energy Charge, and the Market Energy 
Charge, as calculated below. 

4.3.1 The “Interruptible EnergV Charge” shall be the product of (i) the quantity 
of Interruptible Energy metered at the Point of Delivery during the Billing Month and (ii) the rate 
or rates for Interruptible Energy with respect to such Billing Month. 

4.3.2 The “Buy-Through Enerw Charge” shall be the sum of: 

(a) any and all of the charges for Buy-Through Energy purchased by 
Kenergy for delivery to Alcan pursuant to Section 2.3.2(b) during such Billing Month including 
any and all separate charges for transmission services and related services, whenever incurred 
(including financial transmission rights, transmission congestion charges and similar costs or 
expenses), provided by a Third Party whose transmission system is used to transmit Buy- 
Through Energy purchased from a Third Party to a point at which Big Rivers’ transmission 
system is interconnected with such system; and 

(b) all other charges that Kenergy may be required to pay to Big 
Rivers in connection with Buy-Through Energy, including any amount payable upon termination 
by reason af default of the supply arrangements between Big Rivers and Third Party Suppliers, 
net of recoveries by Big Rivers from such suppliers with respect to the supply of Buy-Through 
Energy to Kenergy for resale to Alcan. 

4.3.3 The “Market Enerw Charge” shall be the sum of: 

(a) any and all of the charges for Market Energy purchased by 
Kenergy for delivery to Akan pursuant to Section 2.3.2(c) during such Billing Month including 
any and all separate charges for transmission services and related services, whenever incurred 
(including financial transmission rights, transmission congestion charges and similar costs or 
expenses), provided by a Third Party whose transmission system is used to transmit Market 
Energy purchased from a Third Party to a point at which Big Rivers’ transmission system is 
interconnected with such system; and 

(b) all other charges that Kenergy may be required to pay to Big 
Rivers or any Third Party Suppliers in connection with Market Energy, including any amount 
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payable upon termination by reason of default o f  the supply arrangements between Kenergy and 
Big Rivers or Kenergy and a Third Party Supplier, net of recoveries by Kenergy or Big Rivers 
from such suppliers with respect to the supply o f  Market Energy to Kenergy for resale to Alcan. 

4.4 Back-up Energy Charge. For any Billing Month, the “Back-UD Energy Charge” 
shall be the sum of the Hourly charges for Back-up Energy calculated as follows: 

4.4. I The charge for Back-up Energy supplied in any Hour shall equal the 
fo 1 lowing: 

(a) to the extent the Back-up Energy was supplied by Big Rivers from 
generating facilities owned or controlled by Big Rivers and located within Big Rivers’ 
transmission control area, the charge shall be the product of (i) the amount of such Back-up 
Energy, and (ii) the quotient of (A) a price equal to the greater of ( I )  the real time Hourly 
locational marginal price at Big Rivers’ interface with the Midwest Independent System 
Operator (or such other pricing reference point that shall be mutually agreed upon by the Parties 
and Big Rivers), and (2) Big Rivers’ system lambda; divided by (B) 1.00 minus the loss factor 
set forth in the QATT; 

(b) to the extent the Back-up Energy was not supplied pursuant to 
Section 4.4.1 (a), the charge shall be the product of (i) the amount of such Back-up Energy, and 
(ii) the quotient of (A) a price equal to 1 10% of the highest Hourly all inclusive cost incurred by 
Big Rivers to acquire any Energy, including such Back-up Energy, and the separate cost, if any, 
whenever determined, of transmission services and related services provided by a Third Party 
whose transmission system is used to transmit Back-Up Energy purchased from a Third Party to 
a point at which Big Rivers’ transmission system is interconnected with such system and 
including any imbalance charges or other costs arising from the failure of a Third Party Supplier 
to deliver Energy that it is obligated to deliver; divided by (B) I .OO minus the loss factor set forth 
in the OATT; and 

(c) to the extent that the amount of Back-up Energy required by Alcan 
during any Hour exceeds the sum of (x) ten MW per Hour, (y) the amount of Back-up Energy 
resulting from deemed interruption of Scheduled Interruptible Energy pursuant to 
Schedule 2.3.2(a), and (2) the amount of Back-up Energy resulting from the non-delivery of 
Market Energy purchased by Kenergy from a Third Party Supplier, then the charge for the excess 
amount of Back-up Energy shall be the product of (i) the excess amount of Back-up Energy, 
and (ii) the greater of (A) $250 per MWh and (€3) the‘price set forth in Section 4.4.1 (b)(ii). 

Sample calculations of the Back-up Energy Charge are set forth in Exhibit A. 

4.4.2 If during any Hour Kenergy provides Back-up Energy to Alcan and 
”Back-up Energy” (as defined in the Century Retail Agreement) to Century, then the provisions 
of Section 4.4. I shall apply to a proportional number of MW of Back-up Energy for each of 
Alcan and Century. 

4.5 Charge for Transmission Services and Ancillary Services. For any Billing Month, 
the charge for transmission services and ancillary services (the “Transmission Charpe”) shall be 
the sum of the charges, calculated in accordance with the OATT, for Transmission Services for 
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, . . _ _ _  .. .- 

(a) Base Monthly Energy that are unbundled from the Large Industrial Rate in accordance with 
the terms of the Alcan Wholesale Agreement, if any; and (b) Supplemental Energy. 

4.6 Excess Reactive Demand Char&. For any Billing Month, the “Excess Reactive 
Demand Charge”, if any, shall be the product of $0.1433 and the amount, expressed in kilovars, 
of the difference, if positive, between: 

(a) the maximum metered reactive demand of Alcan during the Billing 
Month, and 

(b) an amount of kilovars equal to the sum of: 

(i) the product of (A) 0.4843, and (B) the maximum hourly 
demand during a Billing Month, denominated in kilowatts, associated with Base Monthly 
Energy, Interruptible Energy, Market Energy, and Back-up Energy provided by Big Rivers to 
Kenergy for resale to Alcan, but less the amount of such Interruptible Energy, Market Energy or 
Back-up Energy that was purchased by Big Rivers from Third Parties, and 

(ii) 54,114. 

4.7 TIER Adiustment Charge. 

4.7.1 The “TJER Ad-iustment Charge” shall be, for any Fiscal Year, the amount 
that is the product of the Applicable Percentage and the TIER Adjustment if, and only if, such 
TIER Adjustment is a positive amaunt;provided, however, that in no case will the TIER 
Adjustment Charge for any Fiscal Year exceed the amount that is the product of the Base Fixed 
Energy and the maximum additional charge per MWh set forth below for the applicable Fiscal 
Year: 

Fiscal Years Maximum Additional Charge 
2008-20 I 1 $ I  .95 perMWh 
201 2-20 14 
20 15-20 17 
20 1 8-2020 
202 1-2023 

$2.95 per MWh 
$3.55 per MWh 
$4.15 per MWh 
$4.75 per MWh 

If the TIER Adjustment shall be negative, there will be an Excess TIER Amount and no TIER 
Adjustment Charge. 

4.7.2 Prior to each Fiscal Year, Big Rivers shall estimate both the TIER 
Adjustment and, if the TIER Adjustment is positive, the TIER Adjustment Charge based on the 
Budget for such Fiscal Year. Kenergy shall collect such estimated amount from Alcan in equal 
monthly installments as part of the Monthly Charge for each Billing Month during the applicable 
Fiscal Year. 

4.7.3 Within 45 days following the end of the first, second and third fiscal 
quarters of each Fiscal Year, Big Rivers shall again estimate the TIER Adjustment and the 
corresponding amount of the TIER Adjustment Charge based on a comparison of the Budget and 
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year-to-date results of operations, and shall calculate a modified amount to be collected from, or 
refunded as a credit ta, the Monthly Charge to Kenergy with respect to service to Alcan during 
the remaining portion of the Fiscal Year, including any amounts necessary to address any 
estimated under- or over-collection of the TIER Adjustment Charge from Alcan as compared to 
the Budget during the remainder of the Fiscal Year. Kenergy shall collect or credit such 
modified amount from Alcan in equal monthly installments as part of the Monthly Charge for the 
remaining Billing Months of the subject Fiscal Year. 

4.7.4 As soon as reasonably practicable but no later than 120 days after the end 
of each Fiscal Year, Big Rivers shall calculate the TIER Adjustment and TIER Adjustment 
Charge for such Fiscal Year. The TIER Adjustment Charge for such Fiscal Year shall be 
compared to the aggregate amounts paid by Alcan in respect of the estimated TIER Adjustment 
Charge for such Fiscal Year, and the difference between such amounts shall be included as a 
charge or credit, as applicable, in the Monthly Charges for the fourth Billing Month of the next 
Fiscal Year. 

4.7.5 The “TIER Adiustment” shall be the amount of incremental revenue, 
whether positive or negative, calculated with respect to each Fiscal Year after determination of 
Net Margins for such Fiscal Year (excluding amounts payable to Kenergy with respect to or 
relating to the revenue that results from the TIER Adjustment Charge and the “TIER Adjustment 
Charge” as defined in the Century Retail Agreement), that is necessary for Big Rivers to receive 
in order to achieve a TIER of 1.24 for such Fiscal Year; provided, however, that if the Service 
Period commences or terminates on a date other than the first or last day of a Fiscal Year and to 
give effect to this Section 4.7.5, the TIER Adjustment will be calculated on an Hourly basis only 
with respect to the partial period of the first or final Fiscal Year of the Service Period, as 
applicable. The determination of the TIER Adjustment shall be subject to the following: 

(a) It shall be assumed that: Big Rivers shall have generated 
additional revenue from service to the Members for resale to the Non-Smelter Ratepayers as if 
Big Rivers had increased the Non-Smelter Member Rates by a weighted average of 2.00% in 
2010, another 2.50% in 201 8 and another 4.00% in 2021 i f  and to the extent Big Rivers had not 
prior to or during the year of the calculation increased the Non-Smelter Member Rates by at least 
such amounts, The revenues from any roll-in of the costs associated with costs recovered under 
the FAC, the Environmental Surcharge Rider or the Regulatory Account that are incorporated 
into base rates comprising a portion of the Non-Smelter Member Rates will not constitute an 
increase in the Non-Smelter Member Rates for purposes of this clause (a), and the revenues 
attributable to any such roll-in will be excluded in calculating the percentage of any increases in 
the Non-Smelter Member Rates. The expiration or termination of Big Rivers’ Member Discount 
Adjustment Rider shall be deemed to be an increase in the Non-Smelter Member Rates for 
purposes of this clause (a), without regard to whether such expiration or termination occurs prior 
to, on or after the Effective Date. 

(b) it shall be assumed that: If a Member provides electric service to a 
New Ratepayer with a Firm demand in excess of 15 MW, such Member shall have paid to Rig 
Rivers for wholesale Energy purchased and resold to the New Ratepayer at a price equal to the 
greater of: (i) the amount paid for such service and (ii) an amount calculated for the same period 
equal to (A) a rate, expressed in dollars per MWh, resulting from the appIication of the Large 
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Industrial Rate to a load with the New Ratepayer’s load factor, plus $0.25 per MWh,plus (B) the 
sum of the FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased 
Power Adjustment Factor (each calculated on a pe r  MWh basis),pZus (C) the Surcharge (the 
Surcharge being calculated on an amount per MWh based on Base Fixed Energy for such Fiscal 
Year) set forth in Section 4.1 1 ;plus @) amounts corresponding to the amount per MWh paid by 
Kenergy during the same period for the TIER Adjustment Charge. If a Member provides electric 
service to a New Ratepayer with a Finn demand of 15 MW or less, such Member shall have paid 
to Big Rivers for wholesale Energy purchased and resold to the New Ratepayer at a price equal 
to the sum of (i) the Large Industrial Rate and (ii) the sum of the FAC Factor, the Environmental 
Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor (each calculated on a 
per MWh basis). For purpose of this clause (b), the revenues produced by any surcharge with 
respect to a New Ratepayer similar to the Surcharge or the “Surcharge” under the Century Retail 
Agreement will be assumed to accrue solely to the benefit of the Non-Smelter Ratepayers except 
to the extent such surcharge is paid by or imputed to a New Ratepayer pursuant to subclause (A) 
of this clause (b). The assumptions contained in this clause (b) shall not apply with respect to a 
New Ratepayer that first interconnects with Big Rivers’ transmission system during the last three 
Fiscal Years of the Service Period or following notice of termination of this Agreement orthe 
Century Retail Agreement. 

(c) It shall be assumed that: Big Rivers’ interest expense shall have 
been reduced by the product of (i) Big Rivers’ average effective interest rate for borrowed 
money for the prior Fiscal Year, and (ii) the aggregate amount of any patronage capital retired by 
Big Rivers to its Members during the Service Period (other than any distribution from the Rural 
Economic Reserve, the Economic Reserve or the Transition Reserve or relating to the Surcharge 
or the “Surcharge” under the Century Retail Agreement), from and after the date of such 
retirement. 

(d) It shall be assumed that: Interest on construction work-in-progress 
relating to the construction of new electric generating facilities or transmission facilities shall 
have been capitalized by Big Rivers if it has the right to elect to do so or it is obligated to 
capitalize such interest under Accounting Principles unless a Governmental Authority has 
approved the inclusion of such interest expenses in Big Rivers’ revenue requirements for rate- 
making purposes or otherwise approved a surcharge for collecting such interest expenses, 

(e) If Big Rivers acquires or constructs non-peaking electric 
generating facilities alone or with others (“New Facilities”), Big Rivers’ interest expenses shall 
not include the interest imputed on the debt relating to the New Facilities (“Imputed Interest”); 
pruvided however, that if a Governmental Authority has approved the inclusion of such 
generating facilities in Big Rivers’ revenue requirements for rate-making purposes or otherwise 
approved a surcharge to provide for the recovery of the costs of such New Facilities, then actual 
interest expense with respect to such New Facilities shall be included in the TIER calculation to 
the extent recovery is permitted; provided, further, that this clause (e) may not cause the TIER 
Adjustment to become negative. For purposes of determining Imputed Interest, it shall be 
assumed that the New Facilities were financed 80% with debt and 20% with equity. Imputed 
Interest shall equal the product of (i) the weighted average interest rate on Big Rivers’ debt for 
the Fiscal Year, and (ii) the amount of debt equal to 80% of the capital invested in the New 
Facilities. 
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(0 It shall be assumed that: The Rural Economic Reserve, the 
Economic Reserve and the Transition Reserve shall not generate any revenue or tax liability and 
the application of funds from the Rural Economic Reserve, the Economic Reserve or the 
Transition Reserve shall not result in any change in the Net Margins of Rig Rivers. 

(g) It shall be assumed that: Big Rivers shall have made no payment 
for damages or indemnification to or for the benefit of a Smelter with respect to the provision of 
Electric Services or “Electric Services” as defined in the Century Retail Agreement. 

(h) It shall be assumed that: Big Rivers shall have paid no criminal 
penalties with respect to its acts or omissions other than criminal penalties that a Governmental 
Authority has approved the inclusion of in Big Rivers’ revenue requirements for rate-making 
purposes or otherwise approved a surcharge for collecting such penalties. 

(i) It shall be assumed that: Big Rivers shall have received no 
proceeds from the sale of Energy to the wholesale market pursuant to Section 4.1 3.3 or the 
corresponding section of the Century Retail Agreement. 

0) It shall be assumed that; Big Rivers shall have incurred no 
expenses that are impermissible for inclusion in rates of electric generation and transmission 
cooperative utilities subject to the jurisdiction of the KPSC for rate-making purposes (currently 
including advertising expenses, branding expenses, charitable contributions and lobbying 
expenses) or specifically disallowed for rate making purposes by a Governmental Authority; 
provided, however, that denial by a Governmental Authority of expense recovery through the 
FAC or the Environmental Surcharge Rider shall not constitute an expense that is impermissible 
for inclusion in rates if the nature of such expense is recoverable in base rates. 

(k) It shall be assumed that: There are no revenues and expenses 
associated with non-regulated businesses of Big Rivers. 

(1) It shall be assumed that: No interest is paid pursuant either to 
Section 5.3 or Section 5.4 or pursuant to the corresponding sections of the Century Retail 
Agreement. 

(m) It shall be assumed that: No amounts have been or are payable 
with respect to Excess Reactive Demand Charges or with respect to “Excess Reactive Demand 
Charges” under the Century Retail Agreement. 

(n) It shall be assumed that: No administrative fee shall have been 
received by Big Rivers as a result ofany Surplus Sales, Undeliverable Energy Sales or Potline 
Reduction Sales or sales of Energy pursuant to the corresponding sections of the Century Retail 
Agreement. 

(0) Additional costs related to a change in Big Rivers’ depreciation 
rates may not be included in the calculation of the TIER Adjustment unless such change has been 
approved, consented to or accepted by the KPSC or, if the KPSC no longer has jurisdiction over 
Big Rivers, by the RUS or any other Governmental Authority having jurisdiction over such 
change, if any. 
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(p) It shall be assumed that: The amortization of any Restructuring 
Amount is zero. 

4.7.6 Any proceeds received or transaction costs paid by Big Rivers as part of or 
in connection with the consummation of the Unwind Transaction shall be disregarded for 
purposes of computing the TIER Ad.justment Charge for the Fiscal Year in which the Unwind 
Transaction occurs. 

4.8 Adiustable Charges. 

4.8.1 The “FAC Charge” shall be the product of the FAC Factor (expressed in 
dollars per MWh) and Base Monthly Energy. 

4.8.2 The ‘Won-FAC Purchased Power Adiustment Charge” shall be the 
product of the Non-FAC Purchased Power Adjustment Factor (expressed in dollars per MWh) 
and Base Monthly Energy. 

4.8.3 The “Environmental Surcharge” shall be the product of the Monthly 
Environmental Surcharge Factor (expressed in dollars per MWh) and Base Monthly Energy. 

4.9 Rebate. If there is an Excess TIER Amount in any Fiscal Year and Big Rivers 
elects to implement a rebate to its Members in respect thereof, then no later than the first day of 
the fifth month of the following Fiscal Year, Kenergy will credit to Alcan an amount (the 
“Rebate”) equal to the product of: 

(i) the Excess TIER Amount, and 

(ii) a fraction: 

(1) 
Year, and 

the numerator of which is the Base Fixed Energy for such Fiscal 

(2) the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale to Nan- 
Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the aggregate amount of 
“Base Fixed Energy” as defined in the Century Retail Agreement (without regard 
to whether the Century Retail Agreement is then in effect). 

4.1 0 Equitv Development Credit. If there is an Excess TIER Amount in any Fiscal 
Year and Big Rivers does not elect to implement a rebate to its Members, then no later than the 
first day of the fifth month of the following Fiscal Year, Kenergy will credit against the next 
Monthly Charge an amount (the “Equitv Development Credit”) equal to the product of: 

(i) the Excess TIER Amount, and 

(ii)  a fraction: 
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(1) 
Year, and 

the numerator of which is the Base Fixed Energy for such Fiscal 

(2) the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale to Non- 
Smelter Ratepayers, (€3) the Base Fixed Energy, and (C) the aggregate amount of 
“Base Fixed Energy” as defined in the Century Retail Agreement (without regard 
to whether the Century Retail Agreement is then in effect). 

Notwithstanding the above, the Equity Development Credit for any Fiscal Year may not exceed 
an amount which would cause the charge for Base Fixed Energy (including Energy curtailed 
pursuant to Section 4.13.2 or sold to Third Parties pursuant to Section 4.13.3 as Economic Sales, 
Section 10.1 as Surplus Sales, Section 10.2 as Undeliverable Energy Sales or Section 10.3 as 
Potline Reduction Sales) less the Equity Development Credit for such Fiscal Year on a per MWh 
basis to be less than (A) the I,arge Industrial Rate for a customer with a 98% load factor plus (B) 
the sum of the FAC Factor, the Environmental Surcharge Factor and the Non-FAC Purchased 
Power Adjustment Factor (each calculated on a per  MWh basis). 

4.1 1 Surcharge. In addition to any other amounts payable under this Agreement, and 
notwithstanding anything in this Agreement to t h e  contrary, Alcan shall pay a surcharge (the 
“Surchar~e”) equal to the sum of the following: 

(a) As applicable: 

(i) $1 84,361 each Billing Month from the Effective Date 
through and including December, 201 1;  

(ii) $263,373 each Billing Month from January, 2012 through 
and including-December, 201 6; 

(iii) $367,380 each Billing Month from January, 2017 through 
the expiration of the stated Term of this Agreement; plus 

(b) 
( i i )  $0.60 per MWh;plus 

For any Billing Month, the product of (i) Base Fixed Energy and 

(c) For any Rifling Month, the product of (i) Base Fixed Energy and 
(ii) the number of cents per MW per Hour (which number shall not exceed 60 or be less than 
zero) that Big Rivers’ projected annual average costs per MWh for fuel consumed by Big Rivers 
in its coal-fired generation as set forth in its Budget are greater than the amounts set forth on 
Schedule 4.1 la, in each case, for that Fiscal Year relating to such Billing Month. Big Rivers 
shall within 45 days following the end of each fiscal quarter compute its actual costs per M Wh 
for fuel consumed by Big Rivers’ coal-fired generation in each Billing Month for such fiscal 
quarter and shall calculate (on a fiscal-year-to-date basis in a manner consistent with this Section 
4.1 I (c)) an additional amount to be paid by or credited to Alcan based on such actual costs 
incurred for fuel consumed compared to the amounts set forth in the Budget for such Billing 
Months;provided, any additional amounts to be paid by or credited to Alcan shall be applied to 
amounts due for the remainder of the Fiscal Year under this Section 4.1 l(c). Within 120 days of 
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the end of each Fiscal Year, an additional amount shall be credited to Alcan if necessary so that 
the total amounts paid pursuant to this Section 4.11 (c) for such Fiscal Year shall not exceeded an 
amount equal to the product of Base Fixed Energy for such Fiscal Year and 60 cents per MW per 
Hour; such amount shall be included as a credit, if applicable, in the Monthly Charges for the 
fourth Billing Month of the next Fiscal Year; minus 

(d) For each of the first 96 Billing Months, $86,588. 

The obligations of Alcan to pay the Surcharge will cease to accrue upon the termination of this 
Agreement. Sample calculations of the Surcharge under Section 4.1 I(c) are set forth in 
Exhibit A. 

4.12 Retail Fee. For any Billing Month, the “Retail Fee” shall, unless modified in 
accordance with Section 13.1.2, be an amount equal to the sum of: 

(a) the product of 

(i) $0.000045 per‘kwh, and 

(ii) the sum of the Base Monthly Energy, Supplemental 
Energy, and Back-up Energy purchased by Alcan pursuant 
to this Agreement, and 

(b) $2,614 per month. 

4.13 Credits. 

4.1 3.1 Surplus Sales, Undeliverable Energy Sales and.Potline Reduction Sales. 
For any Billing Month, Kenergy will credit Alcan (a) the Net Proceeds of any Surplus Sales 
pursuant to Section 10.1 to the extent of the Avoidable Base Charge; and (b) the amount of Net 
Proceeds of any Undeliverable Energy Sales or Potline Reduction Sales to which Alcan is 
entitled pursuant to Section 10.2 or Section 10.3, respectively, less $0.25 per MWh as an 
administrative fee in each case. Sample calculations of the Net Proceeds from Surplus Sales, 
Ilndetiverable Energy Sales and Potline Reduction Sales that would be credited to Alcan are set 
forth in Exhibit A. 

4.13.2 Curtailment of Purchased Power. For any Billing Month, Kenergy will 
credit Alcan for any Hour during such Billing Month an amount equal to the product of (a) the 
Market Reference Rate during such Hour, and (b) the amount of Ease Demand per Hour 
curtailed, if any, during such Hour in an amount and for a duration mutually agreed among 
Alcan, Kenergy and Big Rivers pursuant to this Section 4.1 3.2 and the corresponding section of 
the Century Retail Agreement. If both Alcan and Century agree to the curtailment of the 
deJivery of Base Demand per Hour pursuant to this Section 4.13.2 and the corresponding section 
of the Century Retail Agreement, Aican and Century shall notify Kenergy and Big Rivers as to 
whose curtailment shall take precedence. If Kenergy and Big Rivers are not notified as to whose 
curtailment shall take precedence, the Smelter whose curtailment is largest shall take precedence, 
and if the amount of curtailment by each Smelter is the same, then the Smelter whose curtailment 
notice was received by Kenergy and Big Rivers first shall take precedence, From time to time, 
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Alcan shall notify Kenergy and Big Rivers of the minimum price at which it is willing to 
consider curtailment of the delivery of Base Demand per Hour pursuant to this Section 4.13.2. 
Notwithstanding the foregoing, Alcan hereby releases Kenergy and Big Rivers from any or all 
claims or liabilities resulting from a failure of Kenergy or Big Rivers to fulfill its obligations 
pursuant to this Section 4.13.2 (other than applying credits under rhis Section 4.1 3.2 to the 
Monthly Charge), including a failure to notify Alcan of Energy prices reaching or exceeding the 
minimum price at which AIcan will consider curtailment. Sample calculations of credit that 
would be due to Alcan for curtailment of purchased power are set forth in Exhibit A. 

4.13.3 Economic Sales. For any Billing Month, Kenergy will credit Alcan 100% 
of the Net Proceeds Kenergy receives from Big Rivers (which is 75% of the Net Proceeds that 
Big Rivers receives) in respect of the curtailment o f  the delivery of Base Demand per Hour in an 
amount and for a duration mutually agreed among Alcan, Kenergy and Big Rivers if Big Rivers 
sells such curtailed Base Demand per Hour to the wholesale Energy market (“Economic Sales”); 
provided, that unless otherwise agreed among Kenergy, Alcan and Big Rivers, (a) the amount of 
Base Demand per Hour curtailed by Alcan may not exceed 100 MW per Hour, (b) the number of 
curtailments each year shall be limited to twelve, and (c) each Curtailment may not last longer 
than four Hours, andprovidedfirther, that Big Rivers shall have no obligation to make 
Economic Sales until after Big Rivers first sells all of its own surplus Energy to the wholesale 
Energy market. If both Alcan and Century agree to the curtailment of the delivery of Base 
Demand per Hour pursuant to this Section 4.13.3 and the corresponding section of the Century 
Retail Agreement, Alcan and Century must notify Kenergy and Big Rivers as to whose 
curtailment shall take precedence. If Kenergy and Big Rivers are not notified as to whose 
curtailment shall take precedence, the Smelter whose curtailment is largest shall take precedence, 
and if the amount of curtailment by each Smelter is the same, then the Smelter whose curtailment 
notice was received by Kenergy and Big Rivers first shall take precedence. From time to time, 
Alcan shall notify Kenergy and Big Rivers of the minimum price at which it is willing to 
consider curtailment pursuant to this Section 4.1 3.3. Notwithstanding the foregoing, Alcan 
hereby releases Kenergy and Big Rivers from any or all claims or liabilities resulting from the 
failure of Kenergy or Big Rivers to fulfill its obligations pursuant to this Section 4.13.3 (other 
than applying credits under this Section 4+13.3 to the Monthly Charge), including a failure to 
notify Alcan of Energy prices reaching or exceeding the price of which Alcan will consider 
curtailment and the failure to make such sales after such notification. Sample calculations of the 
portion of the Net Proceeds from Economic Sales that would be credited to Alcan are set forth in  
Exhibit A. 

4.13.4 Market Enerm Sales. For any Billing Month, Kenergy will credit Alcan 
all revenues derived from the resale of Market Energy purchased from Third Party Suppliers, net 
of any transmission services charges or any other charges or ather expenses in connection 
therewith whenever incurred, that Kenergy receives from the sale of Market Energy to Third 
Parties pursuant to Section 2.3.2(c)(v). Sample calculations of credit that would be due to Alcan 
for such sales of Market Energy are set forth in Exhibit A. 

4. I4 Other Amounts. For any Billing Month, any amounts payabk pursuant to Section 
I O .  1.4, 10.2.3 or 10.3.7 shall be added to or subtracted as applicable from the calculation of the 
Monthly Charge. 
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4.1 5 Taxes. No state or local sales, excise, gross receipts or other taxes are included in 
the charges and credits set forth in this Article 4. Alcan shall pay or cause to be paid any such 
taxes which are now or hereafter become applicable to the sale of Electric Services to Alcan 
under this Agreement. 

ARTICLE 5 

BILLING 

5.1 Monthlv Invoice. Kenergy shall bill Alcan on or before the tenth Business Day of 
each month for the Monthly Charge as calculated pursuant to Article 4 based on the sale of 
Electric Services during the most recently ended Billing Month plus any other amounts then due 
and owing pursuant to this Agreement. Alcan shall pay Kenergy (or Big Rivers on behalf of 
Kenergy) the Monthly Charge and any other amounts due and owing in immediately available 
funds to an account designated in the Lockbox Agreement on the Business Day following the 
24th day of the month following the Billing Month or such earlier date of such month on which 
the Members’ payment to Big Rivers for the provision of electric services is due. For the 
convenience of the Parties, and to faciIitate satisfaction of Kenergy’s obligation to Big Rivers, 
Alcan hereby acknowledges and consents to the assignment by Kenergy to Big Rivers of its right 
to receive such payment from Alcan under this Agreement other than with respect to the Retail 
Fee and Kenergy’s rights to collect and enforce collection of such amounts due from Alcan. If 
Big Rivers owes credits or funds to Kenergy for the benefit of Alcan, Kenergy hereby assigns 
such credits or funds to Alcan and shall cooperate with and assist Alcan with respect to any 
collections of amounts due from Big Rivers to Kenergy;provided, that Alcan shall reimburse 
Kenergy for any reasonable expenses Kenergy incurs in providing such cooperation or 
assistance. 

5.2 Right to Discontinue Service. If Alcan fails to pay any monthly invoice rendered 
by Kenergy (or Big Rivers on behalf of Kenergy) within the time prescribed in Section 5.1, 
Kenergy may discontinue delivery of any or all Electric Services hereunder upon 120 Hours 
prior written notice to Alcan and Big Rivers of its intention to do so. Kenergy’s discontinuance 
of such service for non-payment will not in any way affect, diminish or limit the obligations of 
Alcan to make all payments required under this Agreement, as and when due. 

5.3 Default Interest. If any monthly invoice rendered by Kenergy (or Big Rivers on 
behalf of Kenergy) is not paid on the due date, interest will accrue and become payable by Alcan 
to Kenergy on all unpaid amounts at a rate of four percentage points over the Prime Rate 
commencing on the first day after the due date. 

5.4 Payments Under Protest. If any portion of any monthly statement is disputed by 
Alcan, the disputed amount must be paid, under protest, when due. If the disputed amount of the 
payment is found to be incorrect, following receipt from Big Rivers, Kenergy (or Big Rivers on 
behalf of Kenergy) shall promptly cause to be refunded to Alcan the amount that was not then 
due and payable, together with interest at the Prime Rate commencing on the first day after the 
date of payment and accruing an each day thereafter until the date the refund is made. 
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5.5 Release and Indemnification. 

(a) Alcan (i) shall release Kenergy from any and all claims Alcan may 
have against Kenergy for the failure of Big Rivers ta satisfy its obligations under the Alcan 
Wholesale Agreement, and (ii) agrees to indemnifjr, hold harmless and defend Kenergy from and 
against any and all claims Big Rivers may assert against Kenergy in connection with any failure 
by Big Rivers to perform under the Alcan Wholesale Agreement, but only if Kenergy shall have 
fully performed its obligations set forth in clause (b) below. 

(b) If Big Rivers shall default under the Alcan Wholesale Agreement, 
Kenergy shall immediately deliver to Alcan (i) a power-of-attorney with full power of 
substitution which shall designate Alcan or its designee as Kenergy’s attorney-in-fact (which 
shall be coupled with an interest and irrevocable) for purposes of negotiating and prosecuting 
any and all claims Kenergy may have against Big Rivers for a failure of Rig Rivers to satisfy its 
obligations under the AIcan Wholesale Agreement and to file or prosecute any claim, litigation, 
suit or proceeding before any Governmental Authority in the name of Kenergy or in its own 
name, or take such other action otherwise deemed appropriate by Alcan for the purposes of 
obtaining legal or equitable relief as a result of the  failure of Big Rivers to satisfy its obligations 
under the Alcan Wholesale Agreement and to compromise, settle, or adjust any suit, action or 
proceeding related to Big Rivers’ failure to satisfy such obligations and to give such discharges 
or releases as Alcan may deem appropriate, and (ii) an assignment conveying to Alcan all of 
Kenergy’s right, title and interest in and to any legal, equitable or other reIief, including the 
recovery of damages and the grant of injunctive relief or other remedies to which Kenergy may 
be entitled with respect to Big Rivers’ failure to satisfy its obligations under the Alcan Wholesale 
Agreement. The power-of-attorney and the assignment shall be in form and substance 
reasonably satisfactory to Alcan and shall be IegalIy effective and enforceable under Kentucky or 
other Applicable Law. 

5.6 No Waiver. No payment made by Alcan pursuant to this Article 5 will constitute 
a waiver of any right of Alcan to contest the correctness of any charge or credit, 

5.7 No Payment. In no case shall Kenergy or Big Rivers be obligated to make a 
payment to Alcan in connection with the application of a credit to Alcan’s Monthly Charges 
except to the extent otherwise expressly provided in Section 10.2. 1 (a) with respect to 
Undeliverable Energy Sales. 

ARTICLE 6 

EFFECTIVE DATE AND CONDITIONS 

6.1 Effective Date. The obligations of the Parties under Article 2, Article 3, Article 4, 
Article 5, Section 7.3, Article 8, Article 9, Article 10, Article J 1 ,  Article 12, Article 13, 
Article 14 and Section 16.5 shall not commence until the Effective Date. The “Effective Date” 
will occur on the first date each of the conditions set farth in Section 6.2 has been satisfied in full 
o r  waived in writing by the Party in whose favor such condition exists (ta the extent one or more 
conditions is subject to being waived). 
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6.2 Conditions to Occurrence of Effective Date. The following shall be conditions to 
the occurrence of the Effective Date: 

6.2.1 Each of the representations and warranties of the Parties contained in this 
Agreement and the representations and warranties of Big Rivers and Kenergy in the Alcan 
Wholesale Agreement will be true and correct as of the date hereof and the Effective Date (as 
though such representations and warranties were made at and as of the date hereof and the 
Effective Date), and each of the Parties shall have received a certificate to such effect from the 
other Party with respect to the other Party’s representations and warranties in this Agreement and 
Alcan shall have received a certificate to such effect from Kenergy and Big Rivers in respect of 
their respective representations and warranties in the Alcan Wholesale Agreement. 

6.2.2 The Unwind Transaction will have been consummated, including the 
termination of the agreements set forth on S c h e d u l e u .  

6.2.3 Each of the documents and agreements set forth in Schedule 6.2.3 will 
have been duly authorized, executed and delivered by the parties thereto, and all conditions 
precedent to the effectiveness of such agreements will have been satisfied or waived, and shall, if 
amended after the date hereof and prior to the Effective Date, be acceptable to Alcan. 

6.2.4 The AIcan Wholesale Agreement shall be acceptable in form and 
substance to Alcan and shall not have been amended, or, if amended, shall be acceptable in form 
and substance to Alcan. 

6.2.5 The Alcan Guarantee will have been duly authorized, executed and 
delivered by Alcan Parent and be in full force and effect. 

6.2.6 Release documents releasing the liabilities and obhgations under the 
documents listed on Schedule 6.2.2 will have been duly authorized, executed and delivered by 
Big Rivers, Kenergy, Century, LG&E and Alcan, as applicable. 

6.2.7 No authorization or approval or other action by, and no notice to or filing 
or registration with, or license or permit from any Person, including any Governmental 
Authority, will be necessary prior to start of the Service Period, other than (i) as may be required 
under Applicable Law to be obtained, given, accomplished or renewed at any time or from time 
to time after the Effective Date and which are routine in nature or which Cannot be obtained, or 
are not normally applied for, prior to the time they are required and which Kenergy has no reason 
to believe will not be timely obtained and in each case which do not prevent provision of Electric 
Services as described herein, and (ii) with respect to the approval of the KPSC or FERC, on the 
Effective Date, such approvals will have been duly given or issued, received and will be in full 
force and effect and unappealable, and all conditions therein will have been satisfied to the extent 
required to be satisfied by Kenergy or Big Rivers on or prior to the Effective Date. 

6.2.8 The Alcan Wholesale Agreement, the Century Wholesale Agreement and 
the Century Retail Agreement will have been duly authorized, executed and delivered by the 
parties thereto and be in full force and effect and all conditions precedent to the effectiveness 
will have been satisfied or waived other than conditions within the control of Kenergy or 
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conditions that automatically will become effective simultaneously with the Effective Date or the 
Unwind Transaction. 

6.2.9 No authorization or approval or other action by, and no notice to or filing 
or registration with, or license or permit from any  Person, including any Governmental 
Authority, will be necessary for the execution, deIivery or performance by Alcan of its 
obiigations under this Agreement. 

6.2.10 RUS shall have consented to the Unwind Transaction and the New 
Transaction and to all arrangements and agreements required to implement the Unwind 
Transaction and the New Transaction. 

6.3 Efforts to Satisfv Conditions to Effective Date. Each of the Parties shall use 
commercially reasonable efforts and act in good faith to satisfy all of the conditions set forth in 
Section 6.2 at the earliest practicable date (other than those which the applicable Party agrees to 
waive). At such time as Kenergy or Alcan believes such conditions have been satisfied, such 
Party shall notify the other Party in writing. The obligations of the Parties under this Section 6.3 
will continue until the earlier of (a) such time as this Agreement terminates pursuant to 
Section 7.2, and (b) the Effective Date. 

ARTICLE 7 

TERM AND TERMINATION 

7.1 w. Subject to Section 6. I, this Agreement will become binding on the Parties 
on the date of execution and delivery by the Parties and will remain in full force and effect until 
December 3 1 ,  2023 (the “m), unless earlier terminated pursuant to the terms hereof. 

7.2 Termination Prior to Effective Date. This Agreement may be terminated without 
cast or penalty prior to the occurrence of the Effective Date in accordance with this Section 7.2, 

7.2.1 Termination&rJailure to Satisfv Conditions to Effective Date. Either 
Party may terminate this Agreement without cost or penalty by providing five Business Days’ 
prior written notice of termination to the other Party upon the failure of the conditions in 
Section 6.2 to be satisfied in full or waived by the Person in whose favor the condition exists on 
or before July 3 1,2009, or such later date as the Parties may agree, unless any such condition is 
satisfied or waived by the applicable Person within such five Business Day period. 

7.2.2 Termination In Event Unwind Transaction Will Not Be Consummated. 
This Agreement may be terminated by either Party at any time prior to the Effective Date upon 
receipt of notice from LG&E or Big Rivers that either LG&E ar  Big Rivers does not intend to 
consummate the IJnwind Transaction. 

7.2.3 Termination Due to KPSC Modification. If the KPSC issues an order on 
any of the filings by Big Rivers or other Persons seeking necessary approvals for the Unwind 
Transaction and the New Transaction that disapproves or changes the pricing or other material 
terms of this Agreement or the Alcan Wholesale Agreement or Big Rivers’ ability to recover 
costs from the Smelters or the Non-Smelter Ratepayers other than as contemplated in connection 
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with the New Transaction, either Party may terminate this Agreement without cost or penalty by 
providing written notice of termination to the other Party and Big Rivers no later than three 
Business Days after the first to occur of the following: (i) the last date on which a petition for re- 
hearing may be filed if such a petition has not been filed, (ii) the date on which the KPSC issues 
an order denying the request for re-hearing for any petition for re-hearing that may have been 
filed during the allowed period and (iii) if a rehearing occurs, following the date on which an 
order on rehearing is issued. 

7.2.4 Termination Due to Business Judgment. 

(a) Either Party may terminate this Agreement without cost or penalty 
by providing written notice of termination to the other Party and Rig Rivers if it determines in its 
business judgment, exercised in good faith, that based on information considered by it, including 
information provided by Big Rivers, Big Rivers’ operations cannot produce during the first five 
years of the Service Period the charges projected in  Big Rivers’ financial model and filed with 
the KPSC in the application for approval of the New Transaction. 

(b) Alcan may terminate this Agreement without cost or penalty by 
providing written notice of termination to Kenergy and Big Rivers if it determines in its business 
judgment, exercised in good faith, that there has been a material adverse change in the 
production facilities of Alcan or a material change in econamic or business factors external to the 
terms of the New Transaction, that would have a material adverse financial effect on Alcan if the 
New Transaction is consummated. 

7.2.5 Alcan Wholesale Ameement Termination. Kenergy may terminate this 
Agreement if Big Rivers terminates the Alcan Wholesale Agreement prior to the Effective Date. 

7.2.6 Effect of Pre-Effective Date Termination. If this Agreement is terminated 
in accordance with this Section 7.2, Kenergy and Alcan acknowledge and agree that the Existing 
Alcan Agreement and the Kenergy/.L,G&E Contract and all other related documents and 
agreements will continue in full force and effect as if this Agreement had nat been executed and 
delivered by the Parties. 

7.3 Termination After the Effective Date. This Agreement may be terminated after 
the occurrence of the Effective Date in accordance with this Section 7.3. 

7.3. I Termination-for Closine: of Sebree Smelter. 

(a) Alcan may terminate this Agreement as of a date not less than one 
year from the date it provides written notice (a “Notice of Termination for Closure”) to Kenergy 
and Big Rivers of the termination of this Agreement in  accordance with this Section 7.3 in 
connection with the termination and cessation of aJl aluminum smelting operations at the Sebree 
Smelter. 

(b) No termination pursuant to Section 7.3.1 (a) may be effective priar 
to December 3 1,201 0. If Century has given a ‘Votice of Termination for Closure” under the 
Century Retail Agreement prior to the delivery of Notice of Termination for Closure by Alcan 
and if the Transmission Upgrade has not been completed at the time of such termination, Alcan 
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may not exercise its right to terminate this Agreement pursuant to this Section 7.3.1 with an 
effective date prior to December 3 I ,  201 1. To be effective, any Notice of Termination for 
Closure must be accompanied by a certificate of  the president of Alcan Parent including a 
representation and warranty that it has made a business judgment in good faith to terminate and 
cease all aluminum smelting at the Sebree Smelter and has no current intention of re- 
commencing smelting operations at the Sebree Smelter. 

7.3.2 Termination for Event of Default. This Agreement may be terminated 
following the occurrence and during the continuation of an Event of  Default pursuant to 
Article 14. 

ARTICLE 8 

METERING 

8,1 Metering Facilities. Kenergy will provide or cause to be provided metering 
facilities at the Point of Delivery which measure Hourly kW, kWh, kilovars, kilovar-hours and 
voltage fluctuation spectra. 

8.2 Reading. K,energy will read or cause to be read the meters at the Point of 
Delivery an the last date of each month (or such other date as may be agreed upon by the 
Parties). 

8.3 Testing. Kenergy will test, or cause to be tested, the calibration of the meters at 
the Point of Delivery by comparison of accurate standards at least once every twelve months (or 
more often if so required by Applicable Law) and will give Alcan not less than five Business 
Days’ prior notice of such testing. Alcan will have the right to observe and participate in all 
meter tests. Meters registering not more than plus or minus I % inaccurate will be deemed to be 
accurate (unless Applicable Law establishes a standard more stringent than 1%, in which case, 
the more stringent standard will apply). The reading of any meter which will have been 
disclosed by tests to be inaccurate will be corrected for the 60 days before such tests (or for such 
shorter period if applicable) in accordance with the percentage of inaccuracy found by such tests. 
If any meter should fail to register for any period, the Parties and Big Rivers will make mutually 
agreed upon estimates for such period from the best information available. If Alcan requests a 
special meter test, Kenergy shall cause such test to be conducted; provided, however, that if  any 
special meter test made at the request of Alcan discloses that the meters are not more than plus or 
minus I % inaccurate, Alcan shall reimburse Kenergy for the reasonable cost of such test. In all 
other respects, meters through which Kenergy delivers Energy to Alcan shall be installed, 
operated, maintained and tested in accordance with all Applicable Law and Prudent Utility 
Practice. 

ARTICLE 9 

OPERATIONAL MATTERS 

9.1 ODerations and Operational Responsibiiitv. In carrying out the requirements of 
this Agreement, each Party will comply with the reliability criterirr, standards, guideiines and 
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operating procedures of any national electric reliability organization, SERC, Applicable Law and 
any regional transmission organization (if applicable), and neither Party will be required to take 
any action in violation of any thereof. 

9.1.1 Kenergy will operate and maintain or cause to be operated and maintained 
any facilities owned by it on the premises of Alcan. 

9.1.2 Alcan will operate and maintain, or cause to be operated and maintained, 
all of the facilities and equipment owned by it. 

9.2 Facilities Provided bv Kenera.  Kenergy has caused to be furnished and 
installed, or shall cause to be firnished or installed, all of the facilities required for the delivery 
of Energy to the Point of Delivery, as well as the I61 kilovolt transmission lines required 
between the Point of Delivery and Alcan’s electrical substation. Kenergy shall install and 
maintain, or shall cause to be installed and maintained, any and all interconnection equipment, 
metering, or substation equipment, and other equipment, including switching and protective 
equipment, necessary to deliver Energy to Alcan at the Point of Delivery. Kenergy will keep or 
cause to be kept, all such equipment in good working order, condition and repair (ordinary wear 
and tear excepted) such that all such equipment is capable of operating, consistent with Prudent 
Utility Practice, to the extent necessary to assure sufficient capability to take and use the Electric 
Services to be delivered by Kenergy to Alcan as provided for in this Agreement, 

9.3 Facilities Provided bv A&. 

9.3.1 Alcan has provided or shall provide, without cost to Kenergy or Big 
Rivers all easements for rights-of-way upon Alcan’s property at the Sebree Smelter (at such 
locations and of such dimensions as may be mutually agreed upon) for Big Rivers’ transmission 
lines and for any Kenergy distribution lines. 

9.3.2 Alcan has furnished and installed, shall furnish and install, or cause to be 
furnished or installed, such facilities and equipment as may be necessary to enable it to receive 
and use Energy purchased hereunder at and from Alcan’s substation located adjacent to the 
Sebree Smelter, including such protective devices as may be reasonably necessary to protect Big 
Rivers’ transmission system from disturbance caused by Afcan. Additional plans for equipment 
to be installed for such protection of the facilities of Kenergy or Big Rivers shall be submitted to 
Kenergy and Big Rivers for prior approval. 

9.4 Curtailment, If Big Rivers determines in accordance with Prudent Utility 
Practice, or in compliance with any national electric reliability organization, SERC, Applicable 
L,aw and other regulation, any applicable regional transmission organization, or other applicable 
operating criteria or rules, that a System Emergency has occurred or is imminent, and after 
suspending or reducing deliveries to Persons purchasing interruptible Energy from Big Rivers, 
Kenergy may suspend or reduce the delivery of Energy hereunder and may cease to make 
available in whole or in part the Electric Services, in each case to the extent caused by, or that 
Kenergy or Big Rivers determines necessary or prudent under the circumstances to prevent or 
attempt to prevent, or counter or reduce the effects of, such System Emergency. Alcan 
acknowledges and agrees that any curtailment caused by a System Emergency (or For any other 
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reason) that cannot be avoided after the suspension or reduction of deiiveries to Persons 
purchasing interruptible Energy fiom Big Rivers will be effected in a non-discriminatory manner 
consistent with Big Rivers’ then-current policies and procedures. Kenergy shall request Big 
Rivers notify Alcan as to the occurrence or threatened occurrence of any System Emergency or 
other event that may require curtailment, its cause and its impact on the delivery of Energy or the 
provision of Electric Services, as soon as practicable. Kenergy will not be obligated to supply 
Electric Services to the extent suspended or curtailed as a result of the System Emergency. 

9.5 Ownership and Removal of Equiornent. Any and all equipment, apparatus, 
devices or facilities placed or installed, or caused to be placed or installed, by either of the 
Parties hereto (or by Big Rivers) on or in the premises of the other Party (or Big Rivers) to 
receive service under this Agreement shall be and remain the property of the Party (or Big 
Rivers) owning and installing such equipment, apparatus, devices or facilities regardless of the 
mode or manner of annexation or attachment to real property of the other. Upon the termination 
of this Agreement or any extension thereof, the owner (including, if applicable, Big Rivers) of 
any equipment, apparatus, devices or facilities on the property of a Party shall have the right to 
enter upon the premises of that Party, and shall, within a reasonable time and at the sole expense 
of  the owner, remove such equipment, apparatus, devices or facilities. 

9.6 Right of Access. Alcan grants the duly authorized agents and employees of 
Kenergy and B& Rivers the right to reasonable access to the premises of Alcan to the extent 
reasonably required for the purposes of instaliing, repairing, inspecting, testing, renewing or 
exchanging any or all of its equipment located on the premises of Alcan, for reading or testing 
meters, or for performing any other work incident to the performance of this Agreement. 
Kenergy or Big Rivers shall make reasonable advance arrangements before entering the premises 
of Alcan. 

9.6.1 AJcan shall use commercially reasonable efforts to properly protect the 
property of Kenergy or Big Rivers, located on its premises, and shall permit no Person to inspect 
or  adjust the wiring and apparatus of Kenergy (or Big Rivers) except with Kenergy’s consent. 
Neither Party assumes the duty or responsibility of inspecting the wiring or apparatus of the 
other Party. 

9.6.2 Alcan grants to Kenergy and its agents and employees a license to enter 
Alcan’s electrical substation located adjacent to the Sebree Smelter and upon Alcan’s easements 
and rights-of-way to accomplish the purposes of this Agreement, provided that reasonable 
advance arrangements appropriate under the circumstances are made. 

ARTICLE 10 

COVENANTS 

10.1 Surplus Sales. 

I O .  1 .1  Alcan may request that Kenergy sell Energy through Big Rivers which is 
surplus to Alcan’s needs by delivering prior written notice to Kenergy and Big Rivers (a) 
identifying the portion of Base Demand per Hour Alcan requests Kenergy and Rig Rivers sell 
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and the associated times and duration of the requested sales, and (b) agreeing to curtail its 
demand per Hour so Alcan’s actual demand and the Energy sold pursuant to this Section 10.1 
((‘Surplus Sales”) is not expected to exceed the Base Demand per Hour. Kenergy and Big Rivers 
shall have no obligation to make Surplus Sales if the portion of Base Demand per Hour Alcan 
requests to be sold exceeds the Base Demand per Hour or is less than ten MW or not in integral 
multiples of one MW. For the avoidance of doubt, Surplus Sales shall not include sales of 
Economic Sales, Undeliverable Energy Sales or Potline Reduction Sales. Any request by Alcan 
pursuant to this Section 10.1 shall be irrevocable following Big Rivers’ entry into contractual 
obligations with a Third Party relating to such Surplus Sales. 

10.1.2 Alcan acknowledges and agrees that Big Rivers and Kenergy shall have 
no obligation to use any efforts to make Surplus Sales if Big Rivers, in its sole discretion 
exercised in good faith, estimates the Net Proceeds therefrom would be less than $1 .OO per M Wh 
in excess of the sum of the Base Variable Rate, the  FAC Factor, the Non-FAC Purchased Power 
Adjustment Factor and the Environmental Surcharge Factor (each calculated on a per MWh 
basis). Alcan acknowledges that neither Kenergy nor Big Rivers will have any obligation to 
market or resell Energy pursuant to this Section 10.1 (a) until Big Rivers first has sold or elected 
not to sell all amounts of its own surplus Energy, or (b) if Big Rivers is unable to sell any or all 
Energy as a result of transmission constraints (whether on or off Big Rivers’ transmission 
system) or other constraints, including constraints imposed by Applicable Law. 

10.1.3 For the avoidance of doubt, nothing in this Section 10.1 shall relieve 
Alcan of its obligation for the Base Energy Charge or the TIER Adjustment Charge or any other 
portion of the Monthly Charge pursuant to Article 4. 

I 0. I .4 For any applicable Surplus Sale, (i) Alcan shall pay to Kenergy for 
payment to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such 
Surplus Sale over the estimated income tax liabiiiry for such Surplus Sale that was used for 
purposes of calculating the Net Proceeds on such Surplus Sale, and (ii)  Kenergy shall pay to 
Alcan, upon Kenergy’s receipt of such payment from Big Rivers, any excess of Big Rivers’ 
estimated income tax liability for such Surpl~s Sale that was used for purposes of calculating the 
Net Proceeds OR such Surplus Sale over the actual income tax liability of Big Rivers relating to 
such Surplus Sale. 

10.2 Undeliverable Energv Sales. 

10.2.1 Alcan shall notify Kenergy and Big Rivers of the occurrence of (i) any 
event which results in damage to or destruction of plant or equipment that renders all or a portion 
of the Scbree Smelter unfit for normal use and limits Alcan’s ability to engage in aluminum 
reduction operations thereat; ( i i )  Alcan’s demand is initially reduced by at least 50 MW per Hour 
or more as a result thereof; (iii) such limitation is expected to continue for a period of 48 
consecutive hours or longer; and (iv) the proximate cause of such casualty is not an intentional 
misconduct or willful misconduct of Alcan or any of its Affiliates. If and to the extent directed 
by Alcan, Kenergy immediately will request Big Rivers to use reasonable commercial efforts to 
sell an amount of Energy up to the corresponding reduction in Alcan’s demand as a result of 
such event during the continuance of such limitation, subject to the same terms, conditions and 
limitations as set forth for Surplus Sales in Section 10. I .  The sales of Energy described in this 

OHS East:  I60579429 3 35 



Section 10.2 shall be referred to as “Undeliverable Energv Sales.” Alcan may provide such 
notice orally if followed promptly by written notice. 

(a) For a period of up to six months from the date of the occurrence of 
such event, all of the Net Proceeds of any such sales (less the administrative fee pursuant to 
Section 4.13.1) shall be credited against the Monthly Charge or, if in excess of the Monthly 
Charge otherwise applicable, such excess shall b e  paid to Alcan. Upon Alcan providing a 
certificate representing that the event can not b e  remedied with reasonable diligence within six 
months, Alcan’s rights under this Section 10.2 shall be extended for an additional period up to 
three months. 

(b) Upon expiration of the period of Alcan’s rights under this 
Section 10.2, neither Kenergy nor Big Rivers shall have any obligations to sell or cause to be 
sold Energy to a Third Party which otherwise would be available for purchase by Alcan 
hereunder except as otherwise expressly required pursuant to Section 4.13.3 as Economic Sales, 
Section 10.1 as Surplus Sales, or Section 10.3 as Potline Reduction Sales. Undeliverable Energy 
Sales may not be greater than Base Demand per Hour. 

(c) If the circumstances described in clauses (i), (ii), and (iv) of this 
Section 10.2.1 do not continue for a period of48 consecutive hours or longer, such sales of 
Energy will be treated as Surplus Sales under Section 10.1 unless Section 10.3 applies. 

10.2.2 ALCAN HEREBY WAIVES ANY AND ALL FIJTLJRE CLAIMS OR 
OTHER RIGHTS FOR DAMAGES FROM KENERGY OR BIG RIVERS IN CONNECTION 
WITH ANY EVENT GZVING RISE TO OR RELATING TO AN EVENT RESULTING IN 
ALCAN NOT BEING ABLE TO ACCEPT ENERGY AS CONTEMPLATED BY 
SECTION 10.2.1, PRQVIDED THAT THIS WAIVER SHALL NOT APPLY TO CLAIMS 
FOR DAMAGES OR OTHER REMEDIES BROUGHT BY THIRD PARTIES WHICH ARE 
NOT AFFILIATES, OFFICERS, DIRECTORS OR EMPLOYEES OF ALCAN. THIS 
WAIVER SHALL ALSO NOT APPLY TO CLAIMS FOR DAMAGES OR OTHER 
REMEDIES FROM KENERGY OR BIG RIVERS BROUGHT BY ALLAN OR ITS 
SUBROGEE IN CONNECTION WITH A CIRCUMSTANCE WHERE (I) ALCAN IS 
UNABLE TO ACCEPT ENERGY AS CONTEMPLATED IN SECTION 10.2.1, (11) BIG 
RIVERS IS UNABLE TO DELIVER ENERGY TO THE SMELTERS, AND (111) BIG RIVERS 
IS UNABLE TO MAKE UNDELIVERABLE ENERGY SALES FROM ITS OWN 
GENERATING FACILITIES PURSUANT TO SECTION 10.2.1 ALL AS A RESULT OF 
INTENTIONAL MISCONDUCT OR WILLFUL MISCONDUCT OF BIG RIVERS. 

10.2.3 For any applicable Undeliverable Energy Sale, (i) Alcan shall pay to 
Kenergy far payment to Big Rivers any excess of  Big Rivers’ actual income tax liability relating 
to such Undeliverable Energy Sale over the estimated income tax liability for such Undeliverable 
Energy Sale that was used for purposes of calculating the Net Proceeds an such IJndeIiverable 
Energy Sale, and (ii) Kenergy shall pay to Alcan, upon Kenergy’s receipt of such payment from 
Big Rivers, any excess of Big Rivers’ estimated income tax liability for such LJndeliverable 
Energy Sale that was used for purposes of calculating the Net Proceeds on such (indeliverable 
Energy Sale over the actual income tax liability af Big Rivers relating to such Undeliverable 
Energy Sale. 
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10.3 Potline Reduction Sales. 

10.3.1 Alcan may request Kenergy cause Big Rivers to sell 1 15 MW (plus or 
minus 10 MW) per Hour to Third Parties (such sales of Energy are referred to as “Potline 
Reduction Sales”), such amount subject to Section 10.3.2 below, on either a Firm basis or a 
System Firm basis by delivering not less than 3 0  days’ prior notice to Kenergy and Big Rivers 
(which notice Kenergy and Big Rivers shall keep confidential) if (i) AIcan has ceased or will 
cease all aluminum smelting operations on one and  only one of its potlines at the Sebree Smelter 
(a “Potline Reduction”); (ii) Alcan is reasonably likely to be able to continue aluminum smelting 
operations with respect to all of its other potlines at the Sebree Smelter as a result of the 
cessation of aluminum smelting operations on the  potline referred to in clause (i); (iii) Alcan in 
good faith reasonably estimates the duration of such cessation will equal or exceed 12 months; 
and (iv) no Potline Reduction Sales have been made for a period of twelve consecutive months 
prior to the date of such notice. Such notice also shall state the requested duration of the sales of 
Energy and must be accompanied by a certificate of an officer of Alcan Parent certifying as to 
the matters set forth in clauses (i), (ii), (iii), and (iv) above. 

10.3.2 Alcan, Kenergy and Big Rivers shall reasonably cooperate on a schedule 
for the graduated reduction and, in the case of a potline restoration, the graduated increase in 
Alcan’s demand in such amounts and over a period of time as is mutually satisfactory. 

10.3.3 Alcan may not withdraw its request for Potline Reduction Sales to the 
extent that Big Rivers has a legally binding agreement with a Third Party for Potline Reduction 
Sales (a “Potline Reduction Sales Agreement”), provided that Alcan may at any time terminate 
the Potline Reduction and assume responsibility for acquiring Market Energy required during the 
remainder of the Potline Reduction Sales Agreement. 

10.3.4 Alcan acknowledges that neither Kenergy nor Big Rivers will have any 
obligation to market or resell Energy pursuant to this Section 10.3 (i) until Big Rivers first has 
sold or elected not to sell all amounts of its own surplus Energy available for sale or (ii) to the 
extent Big Rivers is unable to make Potline Reduction Sales as a result of transmission 
constraints (whether on or off Big Rivers’ transmission system) or other constraints, including 
constraints imposed by Applicable Law. 

10.3.5 Kenergy and Big Rivers shall consult with AIcan and agree on the Potline 
Reduction Sales that will be made on a Firm basis or a System Firm basis and the terms of same. 
To the extent Alcan requests the Potline Reduction Sales be made on a Firm basis, Alcan agrees 
that if during the term of such sale or sales Big Rivers is required to purchase replacement 
Energy or otherwise make payments to meet such Potline Reduction Sales on a Firm basis, Alcan 
will reimburse Kenergy for the benefit of Big Rivers the full cost of such actions and indemnify 
Kenergy and Big Rivers for any costs, obligations or liabilities incurred by either of them, 
including liabilities to Third Parties. 

10.3.6 All of the Net Proceeds of any Potline Reduction Sales (less the 
administrative fee pursuant to Section 4.13.1) shall be credited against the Monthly Charge from 
the effective date of the notice pursuant to Section 10.3.1 until the Cut-Off Date or, if such 
amount is in excess of the Monthly Charge otherwise applicable, such excess shall be paid to 
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Alcan. The “Cut-Off Date” shall mean the earliest to occur of (a) the first day of the 49th Billing 
Month after the effective date of the notice given under Section 10.3.1, (b) a date specified in a 
written notice, if any, by Alcan to Kenergy and Big Rivers, and (c) the earlier of the date (i) one 
year after the date Alcan commences smelting operations with respect to one or more pots on the 
suspended potline or (ii) all Potline Reduction Sales Agreements have been terminated or 
expired after Alcan commences smelting operations with respect to one or more pots on the 
suspended potline. Sales of Energy after the Cut-Off Date shall be Surplus Sales pursuant to 
Section 10.1 and not Potline Reduction Sales pursuant to this Section 10.3. Alcan agrees that it 
shall not be permitted to extend the term of Potline Reduction Sales beyond forty-eight months, 
provided that nothing in this Section 10.3.6 shaI1 preclude AIcan from providing a new notice 
under Section 10.3.1 after aluminum smelting operations at the suspended potline have been 
restored, 

10.3.7 For any Potline Reduction Sale, (i) Alcan shall pay to Kenergy for 
payment to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such 
Potline Reduction Sale over the estimated income tax liability for such Potline Reduction Sale 
that was used for purposes of calculating the Net Proceeds on such Potline Reduction Sale, and 
(ii) Kenergy shall pay to Alcan, upon Kenergy’s receipt of such payment from Big Rivers, any 
excess of Big Rivers’ estimated income tax liability for such Potline Reduction Sale that was 
used for purposes of calculating the Net Proceeds on such Potline Reduction Sale over the actual 
income tax liability of Big Rivers relating to such Potline Reduction Sale. 

10.3.8 For the avoidance ofdoubt, (i) Potline Reduction Sales shall nat include 
Surplus Sales, Economic Sales or Undeliverable Energy Sales; (ii) nothing in this Section 10,3 
shall be construed to relieve Alcan of its obligation with respect to the Base Energy Charge, the 
TIER Adjustment or other components of the Monthly Charge payable pursuant to Article 4; and 
(iii) nothing in this Agreement precludes tindeliverable Energy Sales under Section 10.2 from 
becoming Potline Reduction Sales if all conditions of this Section 10.3 are met. 

10.4 Resale. Alcan may not resell or cause to be resold any Electric Services 
purchased from Kenergy under this Agreement, except as expressly permitted in this Agreement 
or with the prior written consent of Kenergy and Big Rivers, which may be withheld by either of 
them in their sale discretion. Alcan shall consume all Energy purchased under this Agreement in 
connection with the operation of its Sebree Smelter except as expressly permitted pursuant to this 
Agreement, 

10.5 Refund of Income Tax,.Estimated for Net Proceeds. Kenergy shall return to Alcan 
any income taxes deducted in calculating the Net Proceeds of a sale of Energy by Big Rivers 
which Big Rivers ultimately determines are not required to be paid due to the application of a net 
operating loss carry-forward of Big Rivers that existed on the Effective Date and that athenvise 
would have expired unused. 

ARTICLE I 1  

UNCONTROLLABLE FORCES 
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1 1. I Occurrence of an Uncontrollable Force. No Party will be considered to be in 
breach or default in the performance of any of its obligations under this Agreement if the failure 
of performance is due to an Uncontrollable Force, except as otherwise provided in this 
Article 1 1, If either Party is unable, in whole or in part, by reason of Uncontrollable Force to 
carry out its obligations, then the obligations of t he  Parties, to the extent that they are affected by 
such Uncontrollable Force, will be suspended during the continuance of any inability so caused, 
but for no ionger period. A Party will not be relieved of liability for failing to perform if such 
failure is due to causes arising out of its own negligence or willful acts or omissions. 

11.2 Mitigation. A Party rendered unable to fulfill any obligation by reason of an 
Uncontrollable Force shalI exercise due diligence to remove or remedy such inability as 
promptly as reasonably possible. Nothing contained herein may be construed to require a Party 
to prevent or to settle a labor dispute against its will. 

1 1.3 Notice of Uncontrollable Force. A Party shall notify the other Party at the earliest 
practicable time following (i) the occurrence of any Uncontrollable Force which renders such 
Party incapable of performing hereunder or (ii) the time at which such Party has reason to expect 
that such an Uncontrollable Force is imminent. Kenergy also shall notify Alcan if it receives 
notice from Big Rivers that Big Rivers anticipates that it will be unable to perform its obligations 
to Kenergy under any contract or agreement that affects Kenergy’s performance under this 
Agreement due to an Uncontrollable Force and Alcan is not an additional addressee of such 
notice. 

1 I .4 Payment Obligations. Notwithstanding anything in this Agreement to the 
contrary, the occurrence of an Uncontrollable Force shall not relieve Alcan of its payment 
obIigations under Article 4, including its payment obligations with respect to the Base Energy 
Charge. ALCAN ACKNOWLEDGES AND AGREES THAT THE PROVISIONS OF 
SECTION 10.1 (SURPLUS SALES), SECTION 10.2 (WDELIVERABLE ENERGY SALES) 
AND SECTION 10.3 (POTLINE REDUCTION SALES) SHALL CONSTITUTE ALCAN’S 
SOLE AND EXCLUSIVE REMEDIES IN THE EVENT THAT ALCAN IS UNABLE TO 
RECEIVE EhTRGY INCLUDPJG IF THAT INABILITY IS CAUSED BY AN 
UNCONTROLLABLE FORCE. 

ARTICLE 12 

REPRESENTATIONS AND WARRANTIES 

12,l Representations and Warranties of Kenergy. Kenergy hereby represents and 
warrants to Alcan as follows: 

12.1.1 Kenergy is an electric cooperative corporation duly organized, validly 
existing and in good standing under the laws of the Commonwealth of Kentucky, and has the 
power and authority to execute and deliver this Agreement, to perform its obligation hereunder, 
and to carry on its business as such business is now being conducted and as is contemplated 
hereunder to be conducted during the Term hereof. 
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12. I .2 The execution, delivery and performance of this Agreement by Kenergy 
have been duly and effectively authorized by all requisite corporate action. 

12.2 Representations and Warranties of Alcan. Alcan hereby represents and warrants 
to Kenergy as follows: 

12.2.1 Alcan is a corporation duly organized and validly existing and in good 
standing under the laws of the State of Texas, is authorized to do business in the Commonwealth 
of Kentucky, and has the power and authority to execute and deliver this Agreement, to perform 
its obligations hereunder, and to carry on its business as it is now being conducted and as it is 
contemplated hereunder to be conducted during the Term hereof. 

12.2.2 The execution, delivery and performance of this Agreement by Alcan have 
been duly and effectively authorized by all requisite corporate action. 

ARTICLE 13 

ADDITIONAL AGREEMENTS 

13.1 Rerrulatorv Proceedings, 

13.1.1 _Proceedings That Affect Rates. 

(a) The Parties acknowledge and agree that 

(i) Big Rivers shall have, the right to seek KPSC approval for 
changes to the Non-Smelter Member Rates from time to time, but Big Rivers shall not seek an 
increase in its base rates to take effect before January 1,2010, excluding any roli-in to Big 
Rivers' base rates of costs that would otherwise be recovered by the Environmental Surcharge or 
the FAC; and 

(ii) Big Rivers will not seek to implement a wholesale rate 
reduction other than the Rebate to its Members under the procedures available in KRS 278.455 
without the consent of Alcan; 

provided that this commitment by Big Rivers will have no effect on the availability to Kenergy 
of the procedures in KRS 278.455 to flow-through any wholesale rate decrease to the Non- 
Smelter Ratepayers. 

(b) Alcan shall have the right to intervene and participate in any 
proceeding that may affect rates at the KPSC or FERC or before any other Governmental 
Authority. Neither Kenergy nor Alcan will support or seek, directly or indirectly, from any 
Governmental Authority, including the KPSC, any challenge to or change in the rate formula set 
forth in this Agreement or other terms and conditions set forth herein, including the relationship 
of the Large Industrial Rate to amounts payable by Alcan pursuant hereto, except that any Party 
may initiate or intervene in a proceeding to (i) clarify, interpret or enforce this Agreement, or (ii)  
challenge the applicable rate for Transmission Services should those services be unbundled for 
purposes of calculating the Large Industrial Rate. For the avoidance of doubt, Alcan'.s 
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intervention and participation in a regulatory proceeding involving cost of service issues relating 
to the rates of the Non-Smelter Ratepayers shall n o t  be considered 8 challenge to the rate 
formula, 

(c) If Commonwealth of Kentucky ex rel. Gregory D. Shmbo, Attorney 
General v. Public Service Comm ’n and Union Light, Heat and Power Ca., Franklin Circuit 
Court, C.A. No. 06-CI-269, or any Applicable Law relating thereto restricts the amounts 
recovered under the FAC, Appendix A, or the Environmental Surcharge Rider, then Kenergy, 
Alcan, Big Rivers and, if the Century Retail Agreement is then in effect, Century, shall negotiate 
in good faith to amend this Agreement (and other agreements entered into in connection 
herewith) to restore the relative rights and economic benefits thereunder, If such parties are 
unable to reach an agreement on such amendments, then this Section 13.1.1 shall not restrict Big 
Rivers from seeking KPSC approval for an increase to its base rates or an amendment to the 
FAC, Appendix A, or the Environmental Surcharge Rider. 

13.1.2 Kenerm Retail Fee. Kenergy or Alcan may seek approval of any changes 
to the Retail Fee not earlier than ten years after t he  Effective Date of this Agreement. 

13.1.3 KPSC Jurisdiction. Nothing in this Agreement shall limit or expand the 
jurisdiction of the K.PSC over Kenergy, Big Rivers or the rates, terms and conditions of Electric 
Service to Alcan. 

13.1.4 Notice of Material F i l im .  Kenergy shall provide or cause to be provided 
to Alcan a copy of any filing with the KPSC or FERC that seeks a change in Big Rivers’ tariff, 
o r  relief authorized by KRS 278.020, KRS 278.030, KRS 278.212, KRS 278.218, KRS 278.300, 
KRS 278.183 or 807 KAR 5:056. 

13.2 Audit Rights. Kenergy will permit Alcan to audit, upon reasonable notice, at its 
own expense, at a mutually agreeable time, all information in the possession of Kenergy relating 
to its service to Alcan under this Agreement, including scheduled usage, meter records and 
billing records, Kenergy shall retain all documentation applicable to service to Alcan under this 
Agreement for a period of three years beyond the date of the service. Nothing in this 
Section 13.2 shall obligate Kenergy to disclose attorney-client privileged information. 

13.3 Alcan Credit Support. Alcan shall (i) if the rating of the unenhanced, unsecured 
debt obligations of Alcan Parent with Standard 8~ Poor’s is not “A+” or higher (and in addition, if 
Alcan Parent has such a rating from Moody’s, that rating with Moody’s is not “A 1” or higher), 
provide and maintain credit support in the form of a letter of credit from a bank rated “Ai-” or 
higher, or other credit support acceptable to Big Rivers and Kenergy, in an amount equal to the 
amounts estimated by Big Rivers to be due to Big Rivers and Kenergy with respect to Alcan’s 
abiigations under this Agreement for a period of two months and any amount which Big Rivers 
estimates reasonably could be due with respect to taxes relating to any sale of Energy pursuant to 
Section 4.13.3 as Economic Sales, Section I O .  I as Surplus Sales, Section 10.2 as Undeliverable 
Energy Sales or Section 10.3 as Potline Reduction Sales (“Potential Tax Liability”); and (ii) 
cause Alcan Parent to guarantee to Big Rivers and Kenergy the payment and performance of all 
obligations of Alcan under this Agreement, including Potential Tax Liability, and the other 
documents entered into by Akan and its affiIiates in connection with the New Transaction 
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pursuant to a Guarantee Agreement executed by Alcan Parent in favor of Big Rivers and 
Kenergy which shall be satisfactory in form and substance ta Big Rivers and Kenergy (the 
“Alcan Guarantee”). At the request of Big Rivers or Kenergy, Alcan will maintain the Alcan 
Guarantee until closure of all applicable tax years of Big Rivers. At the request of Alcan, 
Kenergy shall request that Big Rivers provide Alcan with information as to the amount and 
calculation of the estimated Potential Tax Liability and documentation in support thereof. 

13.4 Patronage Capital. 

13.4.1 Kenergy is a non-profit Kentucky corporation that, during any calendar 
year, may realize revenues from its own operations in excess of related expenses (“margins”). 
For financial accounting purposes, such margins have been and shall continue to be recorded as 
patronage capital held for the benefit of Kenergy’s customers. Such patronage capital shall be 
recorded by Kenergy for the benefit of AIcan as earned during the term of this Agreement. 

13.4.2 Kenergy will not permit any amendments or modifications of its Bylaws 
that would adversely affect the rights of Alcan to distributions of patronage capital or payments 
on account of property rights of the Members distributed by Big Rivers to Kenergy. 

13.4.3 Kenergy agrees that Alcan will share on a nondiscriminatory basis in the 
allocations of patronage capital and payments on account of property rights of Members 
distributed by Big Rivers to Kenergy and that such allocations shall be promptly distributed to 
Alcan. 

13.4.4 The expiration or earlier termination of this Agreement shall not modify or 
revoke the then existing entitlement of Alcan to allocations or distributions of patronage capital 
or the entitlement of Alcan to payments on account of property rights as set forth in this Section 
13.4 when such property rights are determined. 

13.4.5 Kenergy and Alcan agree that the provisions of this Section 13.4 are not 
the exclusive provisions for determining Alcan’s entitlement to distributions by Kenergy of 
patronage capital or payments on account of property rights. 

13.5 Post-Termination Obligation. Subject to Section 13.7, upon termination of this 
Agreement, neither Kenergy nor Big Rivers will have any contractual obligation under this 
Agreement to supply any capacity, Energy or other related services to Alcan. 

13.6 Negotiation of Replacement Agreement. If this Agreement has not been 
terminated earlier, Kenergy shall negotiate in good faith with Alcan and Big Rivers, no later than 
January 1,2023, concerning rates and terms and conditions for new power supply arrangements 
following the expiration of this Agreement on December 3 1, 2023. 

13.7 Entitlement to Large Industrial Rate. If this Agreement terminates pursuant to a 
closure af the Sebree Smelter as set forth in Section 7.3.1 and Alcan continues non-smelting 
operations, Alcan will be entitled to be served by Kenergy under the Large Industrial Rate; 
provided, however, the capacity and associated Energy served under the Large Industrial Rate 
shall not exceed 15 MW. 
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ARTICLE 14 

EVENTS OF DEFAULT; REMEDIES 

14.1 Events of Default. Each of the fo1lowing constitutes an “Event of Default” under 
this Agreement: 

14.1.1 Failure by a Party to make any payment in accordance with this 
Agreement within three Business Days following the non-performing Party’s receipt of written 
notice of the non-performing Party’s default in i t s  payment obligation; 

14.1.2 Failure of a Party to perform any material duty imposed on it by this 
Agreement (other than a failure to make a payment when due) within 30 days following the non- 
performing Party’s receipt of written notice of the non-performing Party’s breach of its duty 
hereunder: 

14.1.3 Any attempt by a Party to transfer an interest in this Agreement other than 
as permitted pursuant to Article 16; 

14.1.4 The occurrence and continuance of an “Event of Default” under the AIcan 
Wholesale Agreement; 

14.1.5 Any filing of a petition in bankruptcy or insolvency, or for reorganization 
or arrangement under any bankruptcy or insolvency laws, or voluntarily taking advantage of any 
such laws by answer or otherwise or the commencement of involuntary proceedings under any 
such taws by a Party and such petition has not been withdrawn or dismissed within 60 days after 
filing; 

14.1.6 Assignment by a Party for the benefit of its creditors; 

14.1.7 Allowance by a Party of the  appointment of a receiver or trustee of ail or a 
’.. 

material part of its property and such receiver or trustee has not been discharged within 60 days 
after appointment; or 

14. I .8  Failure, inability or refusal of Kenergy to cure a breach or default by 
Kenergy under the Alcan Wholesale Agreement which gives rise to a termination of the Aican 
Wholesale Agreement, or any termination by Kenergy of the AIcan Wholesale Agreement in 
breach or default thereof. 

14.2 Remedies, General. Except as otherwise provided in this Agreement, following 
the occurrence and during the continuance of an Event of Default by either Party, the non- 
defaulting Party may, in its sole discretion, elect to terminate this Agreement upon written notice 
to the other Party, or to seek enforcement of its terms at law or in equity. Unless otherwise 
provided herein, remedies provided in this Agreement are cumulative, unless specifically 
designated to be an exclusive remedy and nothing contained in this Agreement may be construed 
to abridge, limit, or deprive either Party of any means of enforcing any remedy either at law or in 
equity for the breach or default of any of the provisions herein provided that: 

OHS EasI:160579429.3 43 



14.2.1 UNDER NO CIRCUMSTANCE WILL EITHER PARTY OR ITS 
RESPECTIVE AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGER, 
EMPLOYEES OR AGENTS BE LIABLE HEREUNDER TO THE OTHER PARTY, ITS 
AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGERS EMPLOYEES OR 
AGENTS WHETHER IN TORT, CONTRACT O R  OTHERWISE FOR ANY SPECIAL, 
INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES, INCLUDING 
LOST PROFITS. EACH PARTY’S LIABILITY HEREUNDER WILL BE LIMITED TO 
DIRECT, ACTUAL DAMAGES. THE EXCLUSION OF ALL OTHER DAMAGES 
SPECIFIED ZN THIS SECTION IS WITHOUT REGARD TO THE CAUSE OR CAUSES 
RELATING THERETO. THIS PROVISION WTLL SURVIVE TERMINATlON OF THIS 
AGREEMENT, 

14.2.2 Neither Party may terminate this Agreement as a result of an “Event of 
Default” under the Alcan Wholesale Agreement if the actions or omissions of Kenergy caused 
such “Event of Default”; provided, that either Party may terminate this Agreement if the Alcan 
Wholesale Agreement is terminated for any reason. 

14.2.3 Unless otherwise provided herein, if a Party is in breach of its obligations 
under this Agreement but such breach does not constitute, or would not with the passage of time 
or the giving of notice constitute, an Event of Default and this Agreement does not provide any 
other remedy therefor, if such breach has not been cured by the breaching Party within 60 days 
after receiving written notice from the non-breaching Party setting forth, in reasonable detail, the 
nature of such breach, the non-breaching Party may bring a claim for money damages with 
respect to such breach and exercise its rights under Section 15.2, but will not be entitled to 
terminate, or seek to terminate, this Agreement, o r  suspend performance of its obligations and 
duties hereunder as a result of such breach. 

ARTICLE 15 

- DISPUTE RESOLUTION 

15. I Resolution Meetings. If a dispute arises between the Parties concerning the terms 
or conditions of this Agreement, the duties or obligations of the Parties under this Agreement, or 
the implementation, interpretation or breach of this Agreement, either Party may request in 
writing a meeting among an authorized representative of each of the Parties and Big Rivers to 
discuss and attempt to reach a resolution of the dispute. Such meeting will take place within ten 
days or such shorter or longer time as agreed upon by the Parties of the request, Nothing in this 
Section 15.1 shall toll or extend the cure period with respect to the failure by a Party to perform 
its obligations under this Agreement. 

15.2 Right to Pursue Rights and Remedies. Absent resolution of a dispute pursuant to 
Section 15.1, the Parties may pursue at any Governmental Authority all rights and remedies that 
they may have at law, in equity or pursuant to this Agreement subject to the limitations set forth 
in this Agreement. Notwithstanding the provisions of this Article 15, each Party may at all times 
seek injunctive relief, where its delay in doing SO could result in irreparable injury. 
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ARTICLE 16 

GENERAL PROVISIONS/SUCCESSORS AND ASSIGNS 

I 6.1 Binding Nature. This Agreement will inure to the benefit of and be binding upon 
the Pafiies hereto and their respective successors and permitted assigns, No interest in this 
Agreement may be transferred or assigned by either Party, in whole or in part, by instrument or 
operation of law, without the prior written consent of the other Party, except as provided in 
Section 16.4, and except that, subject to satisfaction of the conditions of Section 16.2, 
assignment may be made by either Party to such Person as acquires all or substantially all the 
assets of the assigning Party or which merges with or acquires alf or substantially afl of the 
equity of such Party. When consent is required, consent may not be unreasonably withheld, 
conditioned or delayed. 

16.2 Limitation on Assignment. In no event may either Party assign this Agreement 
(including as part of a sale of ail or substantially all the assets of the assigning Party or a merger 
with or purchase of substantially all the equity interests of such Party) (i) to any Person that does 
not have adequate financial capacity as demonstrated to the reasonable satisfaction of the 
non-assigning Party or that would otherwise be unable to perform the obligations of the 
assigning Party pursuant to this Agreement or (ii) on any terms at variance from those set forth in 
this Agreement except as agreed to in writing by the Parties. 

16.3 Duties. No permitted assignment o r  transfer will change the duties of the Parties, 
o r  impair the performance under this Agreement except to the extent set forth in such permitted 
assignment and approved in writing by the Parties. No Party is released from its obligations 
under this Agreement pursuant to any assignment, unless such release is granted in writing. 

16.4 Financing Lien. Either Party may, without the approval of the other Party, assign 
this Agreement as collateral security or grant one or more mortgages (including one or more 
deeds of trust or indentures) on or security interests in its interest under this Agreement in 
connection with the general financing of its assets or operations, 

16.5 Big Rivers Restructuring. 

16.5.1 In connection with a Restructuring, Kenergy, Alcan, Century and Big 
Rivers shall determine a good faith estimate of the cumulative increase or decrease in the TIER 
Adjustment that such Restructuring would cause in each Fiscal Year over the 24-Billing Month 
period following the date of the effectiveness of Restructuring (the “Restructuring Amount”). 
Any change in the Large Industrial Rate approved at the time of or in  connection with the 
Restructuring shall not be considered as an effect of the Restructuring. Except for the 
restrictions set forth in Section 13.1, nothing in this Agreement, including this Section 16.5, shall 
limit the ability of Big Rivers to seek a change in or modification of the Large Industrial Rate in 
connection with the occurrence of a Restructuring. 

16.5.2 The Monthly Charge in each month of the 48-month period fallowing the 
effectiveness of the Restructuring shall be increased or decreased, as applicable, by an amount 
equal to 1/48th of the product of the Restructuring Amount and the Applicable Percentage; 
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provided, that the application of this Section 16.5 shall not result in Alcan paying less than the 
sum of the Large Industrial Rate, the FAC Factor, the Non-FAC Purchased Power Adjustment 
Factor, and the Environmental Surcharge Factor, all on a per MWh basis, for a customer with a 
98% load factor with respect to Base Monthly Energy in any Fiscal Year. Sample calculations 
for determining a Restructuring Amount are set forth in Exhibit A. 

16.5.3 This Section 16.5 shall not be applicable to any Restructuring undertaken 
in response to the loss of revenue caused by the termination of the Century Retail Agreement. 

16.5.4 If Alcan, Century, Kenergy and Big Rivers are not able to determine a 
mutually agreeable estimate of the Restructuring Amount, then Kenergy, Alcan, Century or Big 
Rivers may petition to the KPSC to determine the Restructuring Amount. 

ARTICLE 17 

MISCELLANEOUS 

17.1 Goveming Law. This Agreement shall be interpreted, governed by and construed 
under the laws ofthe Commonwealth of Kentucky, without regard to its conflicts of law rules. 

17.2 Jurisdiction. The Parties hereby agree that the courts of the Commonwealth of 
Kentucky will have exclusive jurisdiction over each and every judicial action brought under or in 
relationship to this Agreement; provided that the subject matter of such dispute is not a matter 
reserved by law to the KPSC, or to the U.S. federal judicial system (in which event exclusive 
jurisdiction and venue will lie with the U.S. District Court for the Western District of Kentucky), 
and the Parties hereby agree to submit to the jurisdiction of Kentucky courts for such purpose. 
Venue in state court actions will be in the Henderson Circuit Court as the court in which venue 
will lie for the resolution of any disputes under this Agreement. Nothing in this paragraph 
prohibits a Party from referring to FERC any matter properly within FERC’s jurisdiction, 

17.3 Waiver. The waiver by either Party of any breach of any term, covenant or 
condition contained herein will not be deemed a waiver of any other term, covenant or condition, 
nor will it be deemed a waiver of any subsequent breach of the same or any other term, covenant 
or condition contained herein. 

17.4 Amendments, 

17.4. I This Agreement may be amended, revised or modified by, and only by, a 

17.4.2 The Parties acknowledge and agree that nothing in this Agreement shall 

written instrument duly executed by both Parties.. 

limit the right of Big Rivers to file changes to the OATT, or limit the right of any Party to 
challenge any aspect of the OATT, including the applicable loss factor, the transmission service 
rates or any other transmission or ancillary service issue presented to FERC. 

17.5 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fulfill its obligations under this Agreement; provided that no Party will be obligated to expend 
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money or incur material economic loss in order to facilitate performance by the other Party. 
Where the consent, agreement, or approval of either Party must be obtained hereunder, such 
consent, agreement or approval may not be unreasonably withheld, conditioned, or delayed 
unless otherwise provided herein. Where either Party is required or permitted to act or fail to act 
based upon its opinion or judgment, such opinion or judgment may not be unreasonably 
exercised. Where notice to the other Party is required to be given herein, and no notice period is 
specified, reasonable notice shall be given. 

17.6 Notices. A notice, consent, approval or other communication under this 
Agreement must be in writing, addressed to the Person to whom it is to be delivered at such 
Person’s address shown below and (a) personally delivered (including delivery by a nationally 
recognized overnight courier service), or (b) transmitted by facsimile, with a duplicate notice 
sent by a nationally recognized overnight courier service, providedhowever, that (i) a notice 
given pursuant to Schedule 2.3.2(a) or Section 10.2 may be given by telephone to be followed as 
soon as reasonably practicable by written notice as described herein and (ii) a notice of 
Uncontrollable Force shall be given by whatever means is available followed by notice in writing 
as described herein as soon as reasonably practicable, A notice given to a Person in accordance 
with this Section 17.6 will be deemed to have been delivered (a) if personaily delivered to a 
Person’s address, on the day of delivery if such day is a Business Day, or otherwise on the next 
Business Day, or (b) if transmitted by facsimile to a Person’s facsimile number and a correct and 
complete transmission report is received, or receipt is confirmed by telephone, on the day of 
transmission if a Business Day, otherwise on the next Business Day; provided, however, that 
such facsimile transmission will be followed on the same day with the sending to such Person of 
a duplicate natice by a nationally recognized overnight courier to that Person’s address, For the 
purpose of this Section 17.6, the address of a Party is the address set out below or such other 
address which that Party may from time to time deliver by notice to the other Party, in 
accordance with this Section 17.6, with copies of all such notices to Big Rivers to the address set 
forth below, in the same manner as notice is otherwise given hereunder: 

If to Kenergy: Kenergy Corp. 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: (270) 826-3999 
Attn: President and CEO 

With a copy to: 

If to Alcan: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

Sebree Smelter 
Alcan Primary Products Corporation 
9404 State Route 2096 
Henderson, Kentucky 42452-9735 
Facsimile: (270) 521-7341 
Attn: Plant Manager 
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With a copy to: 

If to Big Rivers: 

Rio Tinto Alcan 
1188 Sherbrooke Street West 
Montreal, Quebec H3A 3G2 
Canada 
Facsimile: (514) 848-1439 
Attn: Director Energy 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-2558 
Attn: President and CEO 

For notices pursuant to Section 14.1 : 

If to Kenergy: Kenergy Corp. 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: (270) 826-3999 
Attn: President and CEO 

With a copy to: 

If to Alcan: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
FacsimiIe: (270) 827-2558 
Attn: President and CEO 

Sebree Smelter 
Alcan Primary Products Corporation 
9404 State Route 2096 
Hendersan, Kentucky 42452-973 5 
Facsimile: (270) 521 -734 I 
Attn: Plant Manager 

17.7 Severability. If any clause, sentence, paragraph or part of this Agreement should 
for any reason he finally adjudged by any court of competent jurisdiction to be unenforceable or 
invalid, such judgment will not affect, impair or invalidate the remainder of this Agreement but 
will be confined in its operation to the clause, sentence, paragraph or any part thereof directly 
involved in the controversy in which the judgment is rendered, unless the loss or failure of such 
clause, sentence, paragraph or part of this Agreement materially adversely affects the benefit of 
the bargain to be received by either or both of the Parties, in which event the Parties shall 
promptly meet and use their good faith best efforts to renegotiate this Agreement in such a 
fashion as will restore the relative rights and benefits of both Parties or, absent such 
renegotiation, the Party that was so materially adversely affected will be entitled, in its 
discretion, to terminate this Agreement. 
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17.8 Survival. Each provision of this Agreement providing for payment for Electric 
Services and any other amounts due hereunder, distribution of patronage capital, assignment of 
the right to collect and enforce collection of amounts due, or related to remedies for default, 
damage claims, indemnification or payment of other liabilities will survive termination of this 
Agreement to the full extent necessary for their enforcement and the protection of the Party in 
whose favor they run. 

17.9 Merger. This Agreement constitutes the entire agreement and understanding of 
the Parties with respect to the matters addressed herein and supersedes all other prior or 
contemporaneous understandings or agreements, both written and oral, between the Parties 
relating to the subject matter of this Agreement except as otherwise expressly provided in 
Section 6. I and Section 7.2.6 hereof. 

17.10 Further Assurances. The Parties shall execute such additional documents 
including a consent to assignment, legal opinions, estoppel letters or similar documents, and shall 
cause such additional actions to be taken as may be required or, in the judgment of any Party, be 
necessary or desirable, to effect or evidence the provisions of this Agreement and the 
transactions contemplated hereby. 

17. I 1 Countemarts. This Agreement may be executed in any number of counterparts, 
which together will constitute but one and the same instrument and each counterpart will have 
the same force and effect as if they were one original. 

17.12 Third-Pam Beneficiaries. Nothing in this Agreement may be construed to create 
any duty to, or standard or care with reference to, or any liability to, or any benefit for, any 
Person not a Party to this Agreement other than Big Rivers. 

17.1 3 Headings. The headings contained in this Agreement are solely for convenience 
and do not constitute a part of the agreement between the Parties, nor should such headings be 
used ta aid in any manner in the construction of this Agreement. 

17.14 No Agency. This Agreement is not intended, and may not be construed to create 
any association, joint venture, agency relationship or partnership between the Parties or to 
impose any such obligation or liability upon either Party. Neither Party will have any right, 
power or authority to enter inta any agreement or undertaking for, or act on behalf of, or to act as 
or to be an agent or representative of, or otherwise bind, the other Party, 

[Signatures Follow on Next Page] 
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M WITNESS WHEREOF, this Agreement is hereby executed as of the day and 
year first above written. 

KENERGY CORP. 
n 

ALCAN PRIMARY PRODUCTS 
CORPORATION 

BY: --- 
Name: 
Title: 

[Alcan Retail Agreement] 



IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

KENERGY CORP. 

-- By: 
Name: 
Title: 

ALCAN PRIMARY PRODUCTS CORPORATION 

[Alcan Retail Agreement] 



SCHEDULE 2.3.2(a) 

INTERRUPTIBLE ENERGY 

(a) Interruptible Enerw. Kenergy may purchase from Big Rivers on a System Firm 
basis up to 10 MW per Hour of Interruptible Energy for resale to Alcan, subject to availability, 
the scheduling requirements and Big Rivers’ right to interrupt the saie and delivery of such 
Energy, all as set forth in this Section (a). 

(i) Confirmation. Not Iess than seven days prior to the beginning of each fiscal 
quarter of the Service Period (or the Effective Date with respect to the initial fiscal quarter of the 
Service Period), Big Rivers shall provide to Kenergy and Alcan a confirmation setting forth the 
price or prices and other terms and conditions (“Interruptible Energy T-”) under which 
Interruptible Energy may be available during each Hour of the subject fiscal quarter. If Big 
Rivers fails to provide a timely confirmation with respect to any fiscal quarter, the Interruptible 
Energy Terms for the prior fiscal quarter shall remain in effect. Big Rivers and Kenergy shall 
obtain Alcan’s consent to each confirmation as a condition to Big Rivers’ obligation to make 
Interruptible Energy available to Kenergy for scheduling during each fiscal quarter. 

( i i )  Scheduling of Interruptible Energy. The provision of interruptible Energy shall 
be subject to the following requirements: 

(A) 
3:OO PM on the second Business Day prior to the day of the scheduled delivery 
(or such shorter period agreed to by Big Rivers), a schedule for up to 10 MW of 
Interruptible Energy, in integral multiples of one MW per Hour, for the times and 
durations specified in the schedule. 

At the request of Alcan, Kenergy shall submit to Big Rivers, no later than 

(B) Big Rivers shall be under no obligation to accept the schedule submitted 
by Kenergy or to deliver the Interruptible Energy so scheduled, but shall, upon 
receipt of such schedule, notify Kenergy and Alcan by 9:00 AM of the Business 
Day prior to the day of scheduled delivery of the number of MW, if any, Big 
Rivers is willing to deliver and the hour and duration when the delivery shall take 
place (the “Response”). 

(C) 
Section (a)@) below, Big Rivers shall sell and deliver the volume of Interruptible 
Energy at the time and for the duration specified in the Response (the “Scheduled 
I Interruptible Energy”). 

Subject to Big Rivers’ rights to interrupt in accordance with 

(iii) Interruption of Scheduled Interru~tible Energy. The sale and delivery of 
Scheduled Interruptible Energy may be interrupted by Big Rivers at any time (a “Permitted 
Interruption”) upon the following terms and conditions: 
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(A) 
good faith that all or any portion of the Scheduled Interruptible Energy will not be 
available on a System Firm basis, Big Rivers may implement a Permitted 
Interruption of all or any portion of the Scheduled Interruptible Energy by 
providing a notice of interruption (“Notice of Internution”) to Kenergy and Alcan 
at least 30 minutes in advance of the  estimated interruption; 

Upon a determination by B i g  Rivers in its sole discretion exercised i,n 

@) 
facsimile or other electronic means acceptable to Kenergy and Alcan; and 

A Notice of Interruption may be made orally but shall be followed by 

(C) Upon an after-the-fact determination by Big Rivers in its sole discretion 
exercised in good faith that all or a n y  portion of the Scheduled Interruptible 
Energy was not available on a System Firm basis during a prior Hour or Hours, 
and notwithstanding that no Notice of Interruption had been issued, Big Rivers 
may implement retroactively a Pennitted Interruption of Scheduled Interruptible 
Energy for such prior Hour or Hours, to the extent that such Scheduled 
Interruptible Energy was not available on a System Firm basis. 

Upon meeting the conditions required for a Permitted Interruption, Big Rivers shall have no 
obligation to sell and deliver the amount of Scheduled Interruptible Energy designated to be 
interrupted in the applicable Notice of Interruption. In connection with a Permitted Interruption, 
Big Rivers may provide, but shall not be required to provide, an opportunity for Kenergy to 
acquire Firm Energy, in fieu of the Scheduled Interruptible Energy, for resale to Alcan pursuant 
to the terms and conditions of Section 2.3.2(b). In the  case of a Permitted Interruption that is 
implemented retroactively, the Energy dehered  by Big Rivers shall be deemed to have been 
delivered as Back-up Energy pursuant and subject to Sections 2.3.3 and 4.4. Big Rivers shall not 
be limited in the number of times that it may issue a Notice of Interruption or may implement a 
Permitted Interruption, or of the amount or duratian of any Permitted Interruption. 

(iv) Allocation of Permitted Interruptions. If Kenergy has arranged for Scheduled 
Interruptible Energy during any Hour to Kenergy under this Agreement for resale to Alcan and 
to Kenergy under the Century Wholesale Agreement for resale to Century and Big Rivers 
determines that it will be unable or was unable during any prior Hour ar Hours, to supply the full 
amount of Scheduled Interruptible Energy to Kenergy for both Alcan and Century, then: 

(A> Big Rivers may provide a Notice of Interruption and implement a 
Permitted Interruption to Kenergy with respect to the Scheduled Interruptible 
Energy for Alcan or with respect to “Scheduled Interruptible Energy” as defined 
in the Century Retail Agreement, or any Combination thereof; and 

(B) 
€four to Kenergy for Alcan and Century in equal amounts, taking into 
consideration any Permitted Interruption to Kenergy that had previously been 
implemented for the same Hour under part (A) above, 

Big Rivers may retroactively implement Permitted Interruptions for any 

2 



(v) Termination of Interruptions. During any period of Permitted Interruption, Rig 
Rivers may notify Kenergy and Alcan of its willingness to terminate the Permitted Interruption 
and resume the delivery of Scheduled Interruptible Energy at the Interruptible Energy Terms. 
Upon notification from Big Rivers terminating the Permitted Interruption, Kenergy shall 
purchase fiom Big Rivers and resell and deliver Scheduled Interruptible Energy to Alcan at the 
beginning of the next Hour that starts at least 10 minutes following such notice. 
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SCHEDULE 4.11(c) 
REFERENCE ANNUAL FUEL COSTS PER MWH 

Fuel Cost per - Year MWH Sales* 

2008 
2009 
2010 
201 1 
2012 
2013 
2014 
2015 
2016 
2017 
2018 
2019 
2020 
202 1 
2022 
2023 

15.68 
16,44 
16.74 
17.23 
17.65 
18.25 
17.82 
18.37 
18.38 
18.74 
18.43 
19.18 
19.04 
19.90 
19.23 
19.74 

* Includes cost of Startups 
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SCHEDULE 6.2.2 
LISTING OF OBIJGATIONS TERMINATED PURSUANT TO THE UNWIND 

TRANSACTIONS 

RETAIL OBLIGATIONS AND AMENDMENTS 

1. 

2. 

3 .  

4. 

5. 

ti. 

Agreement for Electric Service, dated July 15, 1998, between Henderson Union 
Electric Cooperative Corp. and Alcan Aluminum Corporation 

Agreement for Electric Service, dated July 15, 1998, between Green River 
Electric Corporation and Southwire Company 

Amendment No, I to Agreement for Electric Service, dated as of July 15, 1998, 
between Henderson llnion Electric Cooperative Corp. and Alcan Aluminum 
Corporation 

Amendment No. 1 to Agreement for Electric Service, dated as of July 15, 1998, 
between Green River Electric Corporation and Southwire Company 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Alcan Aluminum Corporation 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Southwire Company 

WHOLESALE OBLIGATIONS AND AMENDMENTS 

7. 

8. 

9. 

10. 

11. 

Agreement for Electric Service, dated as of July 15, 1998, between Green River 
Electric Corporation and LG&E Energy Marketing Inc. 

Agreement for Electric Service, dated as of July 15, 1998, between Henderson 
Union Electric Cooperative Corp. and LG&E Energy Marketing Inc. 

Amendment to Wholesale Power Agreements Dated October 12, 1974 and June 
1 1, 1962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Corp. 

Amendment to Wholesale Power Agreements Dated February 16, 1988 and June 
1 I , I962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy COT. 

Agreement of Big Rivers Electric Corporation with Respect to Future Policies and 
Procedures Regarding Big Rivers’ Transmission System (sometimes referred to as 
the “Wholesale IS0 Agreement”), dated as of July 15, 1998, between Big Rivers 
Electric Corporation, Green River Electric Corporation, Henderson Union Electric 
Cooperative Corp., Jackson Purchase Electric Cooperative Corporation, and 
Meade County Rural Electric Cooperative 
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CERTAIN REORGANIZATlON DOCUMENTS 

12. Letter Regarding Schedule 5,4(a)( 1) Provisions Regarding Restitution Amounts, 
dated July 2, 1998, from Geo. F. Hobday, Jr. on behalf of Big Rivers, sent to 
Frank N. King, Vir. David Denton, David C. Brown, Michael Kurtz, Allison 
Wade, and Charles Ritz 

13. Letter Regarding Restitution Payments, dated July 13, 1998, from Michael Kurtz 
sent to James M. Miller and Geoff Hobday 

14. Letter Regarding Restitution Payments, dated July 14, 1998, from Michael Core, 
on behalf of Big Rivers, sent to Allan Eyre and John Henderson 

Letter Regarding Restitution Payments, dated July 15, 1998, from Allan B, Eyre, 
on behalf of Alcan, and John Henderson, on behalf of NSA and Southwire, sent to 
Michael Core 

15. 

SECURITY AND LOCKBOX AGREEMENTS 

16. Security and Lockbox Agreement, dated as of July 15, 1998, among PNC Bank, 
N,A., LG&E Energy Marketing Inc., Kenergy (as successor to Henderson Union), 
Alcan Corporation (as successor to Alcan Aluminum Corporation) and Alcan 
Primary Products Corporation (as successor to Alcan Corporation) 

Security and Lockbox Agreement, dated as of July 15, 1998, by and among 
LG&E Marketing Inc., Green River Electric Corporation, and Southwire 
Company 

17. 

LOAD MANAGEMENT AGREEMENTS 

IS. Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Alcan Corporation (as successor to 
Alcan Aluminum Corporation) and Alcan Primary Products Carporation (as 
successor to Alcan Corporation) 

19. Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Southwire Company, Century 
Aluminum Company (as successor to Southwire Company), Century Aluminum 
of Kentucky LLX (as successor to Century Aluminum Company), Hancock 
Aluminum LLC (as successor to Century Aluminum of Kentucky LLC), and 
Century Aluminum of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, Ltd.) 

A S S U R A N C E S  AND GUARANTIES 

20. Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and AIcan Aluminum Corporation, with Related Guaranty, dated July 15, 
1998, executed by LG&E Energy Carp. in favor of Alcan Aluminum Corporation 
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21 a 

22. 

23. 

24. 

25. 

26. 

Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Southwire Company, with Related Guaranty, dated July 15, 1998, 
executed by LG&E Energy Corp. in favor of Southwire Company 

Assurances Agreement, dated as of November 30,2006, between Century 
Aluminum of Kentucky General Partnership and Big Rivers Electric Corporation 

6 

First Amendment to Assurances Agreement Dated as of November, 30,2006, 
dated as of November -, 2007, by and  between Century Aluminum of Kentucky 
General Partnership and Big Rivers Electric Corporation 

Guaranty, dated August 1,2003, from Alcan Corporation to and in favor of the 
E.ON Parties 

Guaranty, dated July 15, 1998, of E,ON (as successor to LG&E Energy Corp.) to 
and in favor of Kenergy (as successor to Henderson Union) 

Guaranty, dated July 15, 1998, by E.ON (as successor to LG&E Energy Corp.) to 
and in favor of Kenergy (as successor to Green River Electric Corporation) 

INDEMNIFICATION AGREEMENTS 

27. Indemnification and Assignment Agreement, dated July i 5, 1998, between 
Henderson Union Electric Cooperative Corp. and Alcan Aluminurn Corporation 

lndernnification and Assignment Agreement, dated July IS, 1998, between Green 
River Electric Corporation and Southwire Company 

28. 

TIER 3 CONTRACTS AND RELATED DOCUMENTS 

29. 

30. 

31. 

32. 

33. 

Agreement for Tier 3 Electric Service (2001-2002), dated as of July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Tier 3 Eiectric Service (2001 -2009, dated as of July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Interruptible Tier 3 Energy, dated as of July 25,2002, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of November 5, 2002, 
between Kenergy Carp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of September 15, 2003, 
between Kenergy Corp. and Big Rivers Electric Corporation 
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34. 

35. 

36. 

37, 

38. 

3 9. 

Agreement for Interruptible Tier 3 Energy, dated as of November 30,2006, 
between Kenergy COT. and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Century), dated as of November 29,2007, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Alcan), dated as of November 29,2007, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Consent to the Agreement for Tier 3 Energy (Alcan), dated November 29,2007, 
by Alcan Primary Products Corporation 

Consent to the Agreement for Tier 3 Energy (Century), dated November 29, 2007, 
by Century Aluminum of Kentucky General Partnership 

AI/ other agreements related to the provision of Tier 3 service by or among Big 
Rivers, Kenergy, the Smelters or any LG&E parties 

OTHER AGREEMENTS 

40. 

41. 

42. 

43. 

44. 

45. 

46. 

Assumption and Consent Agreement, dated as of August 1,2003, among AIcan 
Primary Products Corporation, WKE Station Two Inc., LG&E Energy Marketing 
Inc., Western Kentucky Energy Corp. and Kenergy 

Undertaking of Alcan Corporation, dated August 1,2003, from Alcan to and in 
favor of LG&E Energy Marketing Inc., and the Undertaking of Alcan Aluminum 
Corporation, dated July 15, 1998, in favor of Henderson (Inion Electric 
Cooperative Corporation and LG&E Energy Marketing Inc. 

Special Assignment Agreement, dated as of March 26,2001, among LG&E 
Marketing Inc., Southwire Company, Century Aluminum of Kentucky LLC and 
Century Aluminum Company 

Consent and Agreement, dated December 23,2005, among Century Aluminum of 
Kentucky LLC, Century Aluminum Company, Hancock Aluminum LLC, NSA, 
Ltd., Century Aluminum of Kentucky General Partnership, Metalsco, Ltd., 
Skyliner, Inc., Century Kentucky, Inc. and LG&E Energy Marketing Inc. 

Agreement with Respect to Procedures Regarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Green River Electric Corporation and 
Southwire Company 

Agreement with Respect to Procedures Regarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Henderson Union Electric 
Cooperative Coy .  and Alcan Aluminum Corporation 

Joint Use Agreement, dated as of February 8, 2000, between Western Kentucky 
Energy Corp. and Big Rivers Electric Corporation 
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SCHEDULE 6.2.3 
LISTING OF CERTAIN DULY AUTHORIZED AND EXECUTED AGREEMENTS 

RETAIL AGREEMENTS 

1, Retail Electric Service Agreement by and between Kenergy Corp. and Alcan Primary 
Products Corporation 

Retail Electric Service Agreement by and between Kenergy Corp. and Century 
Aluminum General Partnership 

2. 

WHOLESALE AGREEMENTS 

3 ,  Wholesale Electric Service Agreement (A.lcan) by and between Big Rivers Electric 
Corporation and Kenergy Corp. 

WholesaJe Electric Service Agreement (Century) by and between Big Rivers Electric 
Corporation and Kenergy Corp. 

4. 

COORDINATJON AGREEMENTS 

5 .  Coordination Agreement by and between Big Rivers Electric Corporation and Alcan 
Primary Products Corporation 

6 .  Coordination Agreement by and between Big Rivers Electric Corporation and Century 
Aluminum of Kentucky General Partnership 

LOCKBOX AGREEMENTS 

7. Security and Lockbox Agreement (Alcan) by and among Old National Bank, Big Rivers 
Electric Corporation, Kenergy Corp., and Alcan Primary Products Corporation 

8.  Security and Lockbox Agreement (Century) by and among Old National Bank, Big 
Rivers Electric Corporation, Kenergy Corp., and Century Aluminum of Kentucky 
General Partnership 

GUARANTEES 

9. Parent Guarantee by Alcan Corporation in favor of Kenergy Corp., and Big Rivers 
Electric Corporation 

Parent Guarantee by Century Aluminum Company in favor of Kenergy Corp., and Big 
Rivers Electric Corporation 

10. 

OHS E a s ~  160579429 3 



APPENDIX A 
Non-FAC Purchased Power Adjustment Factor 

A. Base Monthly Energy Sales to the smelters are subject to a Non-FAC Purchased Power 
Adjustment (PPA) to recover purchased power  costs that the smelters have agreed to pay 
and are not otherwise included in Big Rivers’ Fuel Adjustment Clause (FAC). 

€3. Definitions 

Definitions have the meanings given to them in t h e  Agreement except as provided below: 

“Account” is the specified numbered account as set forth in the Uniform System of Accounts - 
Electric, promulgated under Bulletin 1767B-1 by the Rural Utilities Service, an agency of the 
U.S. Department of Agriculture. 

“SEPA” is the Southeastern Power Administration, an agency of the U.S. Department of 
Energy, or any successor agency. 

“Wholesale Smelter Agreements” 
Wholesale Agreement. 

are the Alcan Wholesale Agreement and the Century 

C. Determination of the PPA 

(1) The monthly amount computed for all wholesale sales to which this PPA is applicable shall 
be increased or decreased at a rate per kWh in accordance with the following formula: 

PPA = PP(m)/S(m) - PP(b)/S(b) 

Where PPA is the PPA Factor for the month; PP(m) is the current Purchased Power Cost for 
the month; S(m) is the current applicable sales; PP@) is the Purchased Power Cost for the 
base period; and S(b) is the sales in the base period. For the initial base period, PP(b)/S(b) 
(the “Purchased Power Base”) is $0.00175. 

(2) Purchased Power Costs (PP) shall be the sum of: 

(a) The total cost of power purchased (including purchases from SEPA) that is expensed by 
Big Rivers to Account 555 (excluding those costs that are recovered through Big 
Rivers’ FAC and excluding costs expensed to Account Nos. 555.150, 555.151, and 
555.152 regarding Big Rivers’ cost share of HMP&L’s Station Two) including 
transmission and related costs that are expensed to Account 565; 

(b) The total amount of any adjustments to Purchased Power Costs attributable to prior 
months, whether positive or negative; and 

(c) The total cost of amounts credited by Big Rivers to Kenergy with respect to voluntary 
curtailments under Section 4.13.2 of either Smelter Wholesale Agreement to allow Big 
Rivers to avoid market priced purchases of power. 
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Less: 

(d) The total cost of power purchased directly associated with sales (including related 
system energy losses) by Big Rivers either to non-Member purchasers of power or to 
Kenergy under either Wholesale Smelter Agreement for resale to either Smelter as 
energy products other than Base Monthly Energy, assuming SEPA power followed by 
the lowest cost power, whether generated or purchased, shall be allocated to Applicable 
Sales. 

(3) Applicable Sales (S) shall be all kilowatt-hours sold at wholesale by Big Rivers (a) to its 
Members under all electric rate schedules, including the Large Industrial Rate, for resale to 
Kentucky ratepayers (other than the Smelters), and (b) to Kenergy as Base Monthly Energy 
as defined in each of the Wholesale Smelter Agreements. 

(4) The current month (m) shall be the second month preceding the month in which the PPA 
Factor is billed. 
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EXECUTJON VERSION 

WHOLESALE ELECTRIC SERVICE AGREEMENT 
(ALCAN) 

Dated as af July 1,2009, 

by and between 

BIG RIVERS ELECTRIC CORPORATION 

and 

KENERGY CORP. 
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WHOLESALE ELECTRIC SERVICE AGREEMENT (ALCAN) 

This WHOLESALE ELECTRIC SERVICE AGREEMENT (ALCAN) (this 
“Agreement”) is dated as of July 1,2009, and made by and between BIG RIVERS ELECTRIC 
CORPORATION, a Kentucky rural electric cooperative corporation (“Big Rivers”), and 
KENERGY CORP., a Kentucky rural electric cooperative corporation (“Kenerqy”). 

-- RECITALS 

A. Big R,ivers is a generation and transmission cooperative and Kenergy is a member 
of Big Rivers. 

B. Kenergy currently supplies and delivers to Alcan Primary Products Corporation, a 
Texas corporation (“Alcan”), the owner and operator of an aluminum reduction plant in Sebree, 
Kentucky, electric energy and related services pursuant to an Agreement for Electric Service, 
dated July 15, 1998, between Henderson Union Electric Cooperative Corp., Kenergy’s 
predecessor-in-interest, and Alcan Aluminum Corporation, Alcan’s predecessor-in-interest (the 
“Existing - Alcan Agreement”). 

C .  Kenergy currently purchases electric energy and related services for resale to 
Alcan from Western Kentucky Energy Corp., an affiliate of E. ON U.S., LLC, formerly known 
as LG&E Energy Cop. (together with its affiliates and parent, collectively, “LG&E”), under an 
Agreement for Electric Service, dated as of July 15 ,  1998, with Kenergy (the “Kenerp;v/LG&E 
Contract”). 

D. Kenergy also currently purchases additional electric energy and related services 
for resale to Alcan, to serve the energy requirements of Alcan not provided by LG&E, from 
third-party energy suppliers, including Rig Rivers. 

E. The Existing Alcan Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Rig Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E, and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

F. Big Rivers, Kenergy, LG&E, Century Aluminum of Kentucky General 
Partnership (“Century”), and Alcan have agreed to enter into a series of transactions referred to 
herein as the New Transaction and the Unwind Transaction, as defined below. 

G. In connection with and as a condition to the Unwind Transaction, Rig Rivers has 
agreed to supply, and Kenergy has agreed to purchase, a certain amount of wholesale electric 
service for resale to Alcan on the terms and conditions set forth herein, and Kenergy and Alcan 
have agreed to enter into a retaiJ eIectric service agreement, dated as of the date hereof, with 
obligations corresponding to those set forth in this Agreement (the ‘‘Alcan Retail Agreement”). 
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AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 
hereinafter set forth, the Parties, intending to be legally bound, hereby covenant and agree as 
fol Io ws : 

ARTICLE 1 

DEFINITIONS__AND RULES OF INTERPRETATIQ? 

1.1 Definitions. Capitalized terms when used in this Agreement have the meanings 
specified herein, including the definitions provided in Article 1,  unless stated otherwise or the 
context requires otherwise. 

1, I .  1 Accounting Principles: Generally accepted accounting principles 
consistently applied or, if generally accepted accounting principles in accordance with the 
uniform system of accounts of an applicable Governmental Authority or RUS are required, the 
generally accepted accounting principles consistently applied in accordance with such uniform 
system of accounts, each as in effect from time to time. 

1.1.2 Affiliate: With respect to a specified Person, another Person that 
directly, or indirectly through one or more intermediaries, controls or is controlled by or is under 
common control with the specified Person. For avoidance of doubt, no Member is an Affiliate 
of Big Rivers. 

1.1.3 

1.1.4 

Agreement: As defined in the Preamble. 

Alcan: As defined in the Recitals. 

1.1.5 Alcan Guarantee: As defined in the Alcan Retail Agreement. 

1. I .6 Alcan Parent: Alcan Corporation, a Texas corporation, and parent 
corporation to Alcan. 

1.1.7 Alcan Retail Agreement: As defined in the Recitals. 

1,1.8 Ancillary Services: Those services that are necessary to support the 
transmission of Energy from resources to loads while maintaining reliable operations of Big 
Rivers’ transmission system, as set forth and described in the OATT. 

1.1.9 Applicable Law: All laws, statutes, codes, treaties, ordinances] 
judgments, decrees, injunctions, writs, orders, rules, regulations, interpretations, issuances, 
enactments, decisions, authorizations, permits or directives of any Governmental Authority 
having jurisdiction over the matter in question. 

1 . 1 .  I O  Applicable Percentage: The percentage determined in each Fiscal 
Year that is the quotient of the Base Demand divided by the sum of the Base Demand and the 
“Base Demand” as defined in and as then in effect under the Century Retail Agreement. If the 
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Century Retail Agreement is terminated or no longer in effect for any reason, Century's "Base 
Demand" shall be deemed to be 482 MW far purposes of calculating the Applicable Percentage. 

1.1.1 1 Avoidable Base Charge: The amount in any Billing Month equal to 
the sum of: 

(a) the product of (i) the sum of the Base Rate, the FAC Factor, 
the Environmental Surcharge Factor, and the Non-FAC Purchased Power Adjustment Factor, 
and (ii) the amount of Base Fixed Energy that was made available by Alcan to Big Rivers far 
Surplus Sales, regardless of whether Big Rivers was able to sell such Energy as Surplus Sales; 

(h) plus the product of (i) the sum of the Base Variable Rate, the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor, and (ii) the amount af Base Variable Energy that was made available by 
Alcan to Big Rivers for Surplus Sales, regardless of whether Big Rivers was able to sell such 
Energy as Surplus Sales; and 

(c) less the product of (i) the sum of the Base Variable Rate, the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor, and (ii) any Base Fixed Energy or Base Variable Energy made available by 
Alcan to Big Rivers for Surplus Sales that was neither metered at the Point of Delivery nor sold 
by Big Rivers as Surplus Sales. 

Sample calculations of the Avoidable Base Charge are set forth in Exhibit A. 

1.1.12 Back-up Energy: For any Hour in a Billing Month, the amount of 
Energy metered at the Point of Delivery during such Hour, less the sum of (i) the Base Demand 
per Hour less Base Curtailed Energy in such Hour, and (ii) any Supplemental Energy metered at 
the Point of Delivery during such Hour; provided, that the amount of Back-IJp Energy may not 
be less than zero. 

1.1.13 Back-up Energy Charge: As defined in Section 4.4. 

I ,  1.14 Base Curtailed Energy: For any Hour in a Billing Month, the amount 
of Energy that is either (a) curtailed by Alcan pursuant to Section 4.13.2, or (b) sold by Big 
Rivers to one or more Third Parties pursuant to (i) Section 4.13.3 as Economic Sales, (ii) Section 
10.1 as Surplus Sales, (iii) Section 10.2 as Undeliverable Energy Sales, or (iv) Section 10.3 as 
Potline Reduction Sales. 

1 .  I . I  5 Base Demand: 368 MW, or such other ambunt of electric demand 
agreed in accordance with Section 3. I ,  integrated aver an f-four. 

1.1.16 Base Energy Charge: As defined in Section 4.2.  

1.  I .  17 Base Fixed Energy: For any Billing Month, the product of (a) the 
Base Demand, (b) the number of Hours in the Billing Month, and (c) 0.98. 
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1.1.18 Base Hourly Energy: For any Hour in a Billing Month, the amount 
of Energy equal to the sum of (a) the Energy metered at the Point of Delivery during such Hour 
less (i) Supplemental Energy and (ii) “Market Energy” as defined under the Alcan Retail 
Agreement that was purchased by Kenergy from Third Party Suppliers for resale to Alcan, each 
as metered at the Point of Delivery, if any, and (b) Base Curtailed Energy; provided, that for 
purposes of calculating Base Hourly Energy, the sum of clauses (a) and (b) above during any 
Hour shall not exceed the Base Demand per Hour. 

1.1.19 Base Monthly Energy: The sum of the Base Hourly Energy for all 
Hours o f a  Billing Month. 

1.1.20 Base Rate: The rate, expressed in dollars per MWh, resulting from 
the application of the Large Industrial Rate to a load with a 98% load factor, plus $0.25 per 
MWh. 

1 . I  .21 Base Variable Energy: For any Billing Month, Base Monthly Energy 
less Base Fixed Energy, whether positive or negative. 

I .  1.22 Base Variable Rate: The rate shall be expressed in dollars per MWh, 
equal to the sum of ( i )  the “FAC Base” with respect to Big R.ivers’ Tariff, (ii) the 
“Environmental Surcharge Base” with respect to Big Rivers’ Tariff, and (iii) the “Purchased 
Power Base” as defined in Appendix A. 

1.1.23 Big Rivers: As defined in the Preamble. 

I .I .24 Big Rivers’ Tariff: Big Rivers’ Rates, Rules and Administrative 
Regulations For Furnishing Electric Service, as filed with and approved by the K.PSC. 

I .  1.25 Billing Month: Each calendar month during the Service Period. 

1.1.26 Budget: The annual operating and capital budget approved by Big 
Rivers’ Board of Directors that estimates all revenues and expenditures of Big Rivers for a 
specified Fiscal Year, as amended and in effect from time to time. 

1.1.27 Business Day: Mondays through Fridays of each week except legal 
holidays established by federal law in the United States of America or state law in the 
Commonwealth of Kentucky. 

1.1.28 Buy-Through Energy: As defined in Section 2.3.2(b). 

1.1.29 Buy-Through Energv Charge: As defined in Section 4.3.2. 

I 1.30 Century: As defined in the Recitals. 

1.1.3 1 Centurv &ail Agreement: The retail electric service agreement, 
dated as of the date hereof, by and between Kenergy and Century, 
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1.1.32 Centuw Wholesale Agreement: The wholesale electric service 
agreement, dated as of the date hereof, between Big Rivers and Kenergy for the benefit of 
Century. 

1.1.33 Cut-Off Date: As defined in Section 10.3.6. 

1.1.34 Economic Reserve: A reserve established by Big Rivers, which may 
be held by Big Rivers or another Person, in an initial principal amount equal to the sum of (a) 
$157 million, and (b) such additional amount as Big Rivers may designate on or prior to the 
consummation of the Unwind Transaction, subject to increases or decreases resulting from 
earnings or losses thereon or expenditures therefrom. The amount designated by Big Rivers 
pursuant to clause (b) above may not exceed (i) an amount equal to Big Rivers’ unrestricted cash 
on hand following the consummation of the Unwind Transaction less $125 million, and (ii) zero 
if Big Rivers shall not have prepaid at least $200 million of obligations owed to RUS debt as part 
of the Unwind Transaction. No additional principal amounts will be contributed by Big Rivers 
to the Economic Reserve after the Effective Date. 

1.1.35 Economic Sales: As defined in Section 4.13.3, 

1.1.36 Effective Date: As defined in Section 6.1. 

1.1.37 Electric Services: Electric services including capacity and associated 
Energy and Transmission Services provided by Big Rivers to Kenergy pursuant to this 
Agreement for resale to Alcan. 

1.1,38 EnerRy: The flow of electricity denominated in kWh or MWh. 

1.1.39 Environmental Surcharpe: As defined in Section 4.8.3. 

1 .I  .40 Environmental Surcharge Factor: With respect to any Billing Month, 
a monthly environmental surcharge factor, expressed in dollars per MWh, that is calculated in 
accordance with the “Monthly Environmental Surcharge Factor” as defined in Big Rivers’ 
Environmental Surcharge Rider. 

1.1.4 1 Environmental Surcharge Ride[: The Environmental Surcharge 
Rider to Big Rivers’ Tariff. 

1.1.42 Eauitv Development Credit: As defined in Section 4.1 0. 

1.1.43 Event of Default: As defined in Section 14. I .  

1.1.44 Excess TIER Amount: The amount of the TIER Adjustment, if 
negative, with respect to any Fiscal Year. 

1.1.45 Excess Reactive Demand Charge: As defined in Section 4.6. 

I .  1.46 Existing Alcan Agreement: As defined in the Recitals. 
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I .  I -47 m: The Fuel Adjustment Clause Rider to Big Rivers' Tariff 

1.1.48 FAC Charge: As defined in Section 4.8.1. 

1.1.49 FAC Factor: With respect to any Billing Month, the fuel adjustment 
factor, expressed in dollars per MWh, that is calculated in accordance with the FAC in dollars 
per kWh. 

1.1 S O  FERC: Federal Energy Regulatory Commission, 

1.1.5 1 m-: An obligation to supply Energy subject only to the occurrence 
of an IJncontrollable Force. 

1.1.52 Fiscal Year: The fiscal year of Big Rivers. 

I ,  1.53 Governmental AuthoriQ: Any international, national, federal, state, 
territorial, local or other government, or any political subdivision thereof, and any governmental, 
judicial, public or statutory instrumentality, tribunal, agency, authority, body or entity having 
legal jurisdiction over the matter or Person in question, including the KPSC; provided, however 
that the RUS is not a Governmental Authority for purposes of this Agreement. 

1.154 Hour or Hourly: A clock hour or per clock hour, respectively. 

1.1.55 m t e d  Interest: As defined in Section 4.7.5(e). 

1.1 S6 Interruptible Energy: As defined in Section 2.3.2(a). 

1.1.57 Interruptible Energy Charge: As defined in Section 4.3.1. 

1.1.58 Interru~tible Energv Terms: As defined in Section 2.3.2(a)(i). 

1.1.59 Kenergy/LG&E Contracf: As defined in the Recitals. 

1.1.60 KPSC: Kentucky Public Service Commission. 

1.1.61 w: Kilowatt. 

1.1.62 m: Kilowatt-hour. 

1.1.63 Large Industrial Rate: Big Rivers' Tariff Rate Schedule No. 7 and all 
applicable rate adjustments thereto but exclusive of (a) the Rebate, (b) the FAC Factor and the 
Environmental Surcharge Rider, and (c) any roll-in of costs recovered in the Regulatory 
Account. As of the Effective Date, the Large Industrial Rate will consist of separate rate 
components for demand and Energy consumption. The Large Industrial Rate subsequently may 
be defined in terms of more than two separate rate components, including, potentially, separate 
rate components for transmission services. For the avoidance of doubt, the Large Industrial Rate 
shall be determined without regard to the effect of the Surcharge, the Rural Economic Reserve, 
the Economic Reserve or the Transition Reserve. 
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1.1.64 LG&E: As defined in the Recitals. 

1.1.65 Lockbox Agreement: The Security and Lockbox Agreement to be 
entered into among Alcan, Kenergy, Big Rivers and a depository bank prior to the Effective Date 
with respect to the payment of certain amounts due by Kenergy to Big Rivers hereunder. 

1 .  I .66 Market Energy: As defined in Section 2.3.2(c). 

1.1.67 Market Energy Charge: As defined in Section 4.3.3. 

1.1.68 Market Reference Rate: For any Hour, a rate equal to the all- 
inclusive cost, including transmission and related charges on the transmission system of any 
Third Party (expressed in dollars per MWh), that Big Rivers estimates, in its sole discretion 
exercised in good faith, that it would have paid to purchase Energy from a Third Party if there 
had been no curtailment pursuant Section 4.1 3.2 during such Hour, 

1.1 A9 Members: The members of Big Rivers. As of the date hereof, the 
Members of Big Rivers are Jackson Purchase Energy Corporation, Kenergy, and Meade County 
Rural Electric Cooperative Corporation. 

1 .I .70 Model: As defined in Section I .2(0). 

I ,  I .71 Monthly Charge: As defined in Section 4. I .  

I .  1.72 LW,: Megawatt. 

1.1.73 MWh: Megawatt-hour. 

I .  1.74 Net Marginin: Net margins as determined by Accounting Principles. 
For the avoidance of doubt, Net Margins will include all operating and non-operating margins. 

1.1.75 Net Proceeds: The proceeds from the sale of Energy by Big Rivers to 
Third Parties, net of transaction costs, whenever incurred, and taxes, including Big Rivers’ 
estimated income tax liability on such proceeds without regard to any net operating loss carry- 
forward of Big Rivers existing on the date of the consummation of the lJnwind Transaction, 
unless and to the extent Big Rivers reasonably determines that such net operating loss carry- 
forward otherwise would have expired unused. 

1.1.76 New Facilities: As defined in Section 4.7.5(e). 

1.1.77 New Ratepayer: A Non-Smelter Ratepayer which is ( i )  
interconnected directly with Big Rivers’ transmission system, and ( i i )  first receives electric 
service at a location served by a meter required for service at such location which meter was 
installed specifically for new service at such location after the Effective Date. For the avoidance 
of doubt, Southwire Company is not a New Ratepayer. 

1.1.78 New Transaction: The transactions by and between or among one or 
more of Kenergy, Alcan, Century and Big Rivers related to the supply of Electric Services to 
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Kenergy under this Agreement and “Electric Services” as defined in the Century Wholesale 
Agreement and including the Alcan Retail Agreement, the Century Retail Agreement, 
coordination agreements, Iockbox agreements, and all other related agreements. 

1.1.79 Non-FAC Purchased Power Adiustment Charye: As defined in 
Section 4.8.2. 

1.1.80 Non-FAC Purchased Power Adiustment Factor: A rate (expressed in 
dollars per MWh and calculated in accordance with Appendix A in dollars per kWh) for the 
recovery of purchased power costs that are not otherwise included in the FAC. 

1.1.81 Non-Smelter Member Rates: Big Rivers’ tariff rates applicable to 
sales of electric services to Members for resale to Non-Smelter Ratepayers and all applicable rate 
adjustments thereto but exclusive of (a) the Rebate and (b) the FAC Factor and the 
Environmental Surcharge Rider. For the avoidance of doubt, the Non-Smelter Member Rates 
shall be determined without regard to the effect of the Surcharge, the Rural Economic Reserve, 
the Economic Reserve or the Transition Reserve. 

1.1.82 Non-Smelter RateDavers: Retail ratepayers of the Members other 
than Alcan and Century. 

1.1.83 Notice of Interruotion: As defined in Section 2.3.2(a)(iii)( 1). 

1.1.84 OATT: Big Rivers’ Open Access Transmission Tariff as filed with 
FERC and found by FERC to constitute a reciprocal open access transmission tariff. 

1.1.85 Parties: Big Rivers and Kenergy. 

1.1.86 Permitted Interruption: As defined in Section 2.3.2(a)(iii), 

1,1.87 Person: Any individual, corporation, cooperative, partnership, joint 
venture, association, joint-stock company, limited partnership, limited liability company, limited 
liability partnership, trust, unincorporated organization, RUS or Governmental Authority. 

1.1 -88 Point of Deliv_eLy: The existing set of meters at Big Rivers’ Reid 
substation or such other point of delivery mutually agreed by the Parties and Alcan. 

1.1.89 Potline Reduction: As defined in Section 10.3. I .  

1. I .90 Potline Reduction Sales: As defined in Section 10.3. I 

1 . I  -91 Potline Reduction Sales Aueement: As defined in Section 10.3.3. 

I .  I .92 Prime Rate: The then-effective prime commercial lending rate per 
annum published in the “Money Rates” section of The Wall Street Journal. If The Wall Street 
Journal discontinues publication of the prime commercial lending rate, the Parties and Aican 
shall agree on a mutually acceptable alternative source for that rate. 
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1.1.93 Prudent Utility Practice: Any of the practices, methods, and acts 
engaged in or approved by a significant portion of the electric utility industry during the relevant 
time period; or any of the practices, methods, and acts which, in the exercise of reasonable 
judgment in light of the facts known at the time a decision was made, could have been expected 
to accomplish the desired result at a reasonable cost consistent with good business practices, 
reliability, safety and expedition. Prudent Utility Practice is not intended to be limited to the 
optimum practice, method, or act to the exclusion of all others, but rather to be any and all 
acceptable practices, methods, or acts generally accepted. 

1.1.94 Rebate: As defined in Section 4.9, 

1.1.95 Regulatory Account: The regulatory account containing purchased 
power costs to be recovered by Big Rivers from the Members with respect to sales to their Non- 
Smelter Ratepayers. 

1.1.96 ResDonse: As defined in Section 2.3,2(a)(ii)(2), 

1.1.97 Restructuring: The occurrence of any of the following: 

(a) the merger, consolidation or other combination of Big Rivers 
or an Affiliate or a Member with any Person (including acquisition of another utility system) if 
following such transaction Big R.ivers or its successor would have had sales of Energy to all 
Members or regulated customers on a p r o  forma basis in the prior Fiscal Year in excess of 105% 
of Big Rivers’ actual sales of Energy to the Members for such Fiscal Year; 

(b) the acquisition of Big Rivers; or 

(c) the admission of a new Member if following such admission 
Big Rivers would have had sales of Energy to all Members on a p r o  forma basis in the prior 
Fiscal Year in excess of 10.5% of Big Rivers’ actual sales of Energy to the Members for such 
Fiscal Year. 

I .  1.98 Restructuring Amount: As defined in Section 16.5.1 

1 . I  .99 Rural Economic Reserve: A reserve established by Big Rivers, which 
may be held by Big Rivers or another Person, in an initial principal amount equal to $60.9 
million, subject to increases or decreases resulting from earnings or losses thereon or 
expenditures therefrom. No additional principal amounts will be contributed by Big Rivers to the 
Rural Economic Reserve after the Effective Date. 

1.1.100 m: United States Department of Agriculture Rural IJtilities 
Service. 

1 .  I .  101 Scheduled Interruptible Energy: As defined in Section 2,3.2(a)(ii)(3). 

1.1.102 m r e e  Smelter: The aluminum reduction plant owned and operated 
by A Ican, located at Sebree, Kentucky, including any expansions, additions, improvements and 
replacements thereof or thereto at the existing site. 
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1.1.103 SERC: SER.C Reliability Corporation, a regional reliability 
organization. 

1.1.104 Service Period: As defined in Section 2.1, 

1.1.105 Smelters: Alcan and Century. 

I .  I .  106 Supplemental ,Energy: As defined in Section 2.3.2. 

1.1.107 Suuulemental Energy Charge: As defined in Section 4.3. 

1.1. I08 Surcharge: As defined in Section 4.1 I .  

1 . 1 .  IO9 Surplus Sales: As defined in Section 10.1. I ,  

1.1.1 10 System Emergency: Any cessation of operation or reduction in the 
provision or delivery of Electric Services by Big Rivers due in whole or in part to: (a) a 
disconnection of all or a portion of Big Rivers’ system from the transmission grid (other than as 
a direct result of Big Rivers’ gross negligence or willful misconduct), (b) a system emergency on 
the transmission grid of a Third Party, or (c) the occurrence of a condition or situation where the 
delivery of Energy to a transmission grid with which Big Rivers is directly interconnected or the 
making available of generation services or Transmission Services which could cause (i) harm to 
life or limb or imminent serious threat of harm to life or limb, (ii) material damage to Big Rivers’ 
system or any material component thereof or imminent danger of material damage to property, or 
(iii) other dangerous occurrences that Big Rivers believes, in the exercise of Prudent Utility 
Practice, should be prevented or curtailed. 

I .  1. I 1 1 System Firm: An obligation to supply Energy from: 

(a) Big Rivers’ owned or leased generation facilities, 

(b) Big Rivers’ contract with the Southeastern Power Authority 
(Contract No. 89-00- 1501 -637), or 

(c) Big Rivers’ Firm power purchase agreements with a term of 
two years or more which were not entered into for purpose of serving a specific non-Smelter 
load, 

in each case subject to the occurrence of an Uncontrollable Force or similar event of force 
majeure, a System Emergency or Big Rivers’ prior satisfaction of the Energy requirements of the 
Non-Smelter Ratepayers, the Smelters and Third Parties under power sales agreements entered 
into prior to the making of such obligation to supply Energy. 

1 .  I .  J I2 m: As defined in Section 7.1, 

Century. 
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1.1,114 Third P a m  Suoplier(s): As defined in Section 2.3.2(c). 

1 . 1 . 1 1 5 m R :  The quotient for a Fiscal Year of (i) Big Rivers’ interest 
expenses plus Net Margins, divided by (ii) Big Rivers’ interest expenses; in each case, calculated 
in accordance with Accounting Principles. 

1, I ,  I I6 TIER Adjustment: As defined in Section 4.7.5. 

1 , l .  1 17 TIER Adjustment Charpe: As defined in Section 4.7.1, 

1.1.1 18 Transition Reserve: A reserve established by Big Rivers, which may 
be held by Big Rivers or another Person, in an initial principal amount equal to $35 million, 
subject to increases or decreases resulting from earnings or losses thereon or expenditures 
therefrom. No additional principal amounts will be contributed by Big Rivers to the Transition 
Reserve after the Effective Date. 

1.1 . I  19 Transmission Ch-: As defined in Section 4.5. 

1.1.120 Transmission Services: Network transmission services as described 
in the OATT and Ancillary Services. Transmission Services are currently included in the Large 
Industrial Rate but may be unbundled. 

1.1.121 Uncontrollable Force: Any cause beyond the control of the Party 
unable, in whole or in part, to perform its obligations under this Agreement which, despite 
exercise of due diligence and foresight, such Party could not reasonably have been expected to 
avoid and which, despite the exercise of due diligence, it has been unable to overcome. 
Examples of events that may constitute the basis of an event which constitutes an 
“Uncontrollable Force” include: acts of God; strikes, slowdowns or labor disputes; acts of the 
public enemy; wars; blockades; insurrections; riots; epidemics; landslides; lightning; 
earthquakes; fires; storms; floods; washouts; arrests and restraints of any Governmental 
Authority; civil or military disturbances; explosions, breakage of or accident to machinery, 
equipment or transmission lines; inability of a Party to obtain necessary materials, supplies or 
permits due to existing or future rules, regulations, orders, laws or proclamations of 
Governmental Authorities, civil or military; transmission constraints or System Emergencies; a 
forced outage of a generating unit or units preventing the physical delivery of Energy to Kenergy 
for resale to Alcan; and any other forces which are not reasonably within the control of the Party 
claiming suspension. “Uncontrollable Forces” do not include an insufficiency of funds or 
decline in credit ratings or customary, expected or routine maintenance or repair of plant or 
equipment. Nothing contained herein shall be construed to obligate a Party to prevent or to settle 
a labor dispute against its will. 

1. I ,  122 Undeliverable Energy Sales: As defined in Section 10.2. I .  

1.1,123 Unwind Transaction: The consummation of the transactions 
contemplated on date of the “Closing” as defined in and pursuant to the Transaction Termination 
Agreement among Big Rivers, LG&E Energy Marketing Inc., and Western Kentucky Energy 
C o p .  

OllS East 1603621 I 5  17 1 1  



1.2 Rules of Interpretation. Unless otherwise required by the context in which any 
term appears: (a) capitalized terms used in this Agreement will have the meanings specified in 
this Article 1 unless the context requires otherwise; (b) the singular will include the plural and 
vice versa; (c) references to “Recitals,” “Articles,” “Sections,” “Exhibits” or “Schedules” are to 
the recitals, articles, sections, exhibits or schedules of this Agreement, unless otherwise 
specified; (d) all references to a particular Person in any capacity will be deemed to refer also to 
such Person’s authorized agents, permitted successors and assigns in such capacity; (e) the words 
“herein,” “hereof” and “hereunder” will refer to this Agreement as a whole and not to any 
particular section or subsection hereof; ( f )  the words “include,” “includes” and “including” will 
be deemed to be followed by the phrase “without limitation” and will not be construed to mean 
that the examples given are an exclusive list of the topics covered; (g) references to this 
Agreement will include a reference to all exhibits and schedules hereto; (h) references to any 
agreement, document or instrument will be construed at a particular time to refer to such 
agreement, document or instrument as the same may be amended, modified, supplemented or 
replaced as of such time; (i) the masculine will include the feminine and neuter and vice versa; 
(j) references to any tariff, rate, or order of any Governmental Authority will mean such tariff, 
rate or order, as the same may be amended, modified, supplemented or restated and be in effect 
from time to time; (k) if any action or obligation is required to be taken or performed on any day 
which is not a Business Day, such action or obligation must be performed on the next succeeding 
Business Day; (I) references to an Applicable Law will mean a reference to such Applicable Law 
as the same may be amended, modified, supplemented or restated and be in effect from time to 
time; (m) all accounting terms not defined in this Agreement will be construed in accordance 
with Accounting Principles; (n) all references to a time of day shall be a reference to the 
prevailing time in Henderson, Kentucky; and (0) the financial and production cost models 
prepared by Big Rivers, including models filed with the KPSC, in connection with the 
application for approval of the Unwind Transaction and the New Transaction (the “Model”) have 
been prepared solely by Big Rivers and shall not be used by the Parties or any Governmental 
Authority to construe or interpret any provision of this Agreement. The Parties collectively have 
prepared this Agreement, and none of the provisions hereof will be construed against one Party 
on the ground that it is the author of this Agreement or any part hereof. 

1.3 Calculations and Rounding. In making any mathematical calculation provided for 
or contemplated by this Agreement, the calculation will be made to six decimal places (rounded 
up if the numeral in the seventh decimal place is five or higher, and rounded down if the numeral 
in the seventh decimal place is lower than five). 

ARTICLE 2 

ELECTRIC SERVICES AND RATES 

2.1 Service Period Oblipations. In accordance with the terms and conditions of this 
Agreement, Big Rivers will sell and deliver, and Kenergy will purchase, Electric Services for 
resale to Alcan for a period beginning at 12:00:01 A.M. on the day next succeeding the Effective 
Date and continuing until 12:00:00 midnight on December 31, 2023, unless the Parties’ 
respective obligations to supply and purchase Electric Services are earlier terminated pursuant to 
the terms of this Agreement (the “Service Period”). 
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2 
Kenergy 
161.000 

.2 Electric service to be supplied by Rig Rivers to 
under this Agreement for resale to Alcan shall be nominally three-phase, sixty cycle at 
volts or as otherwise agreed to by the Parties and Alcan. The Parties and Alcan will 

mutually agree on limits of the regulation of voltage but at no time may such regulation of such 
limits be inconsistent with standards required by applicable Governmental Authorities or any 
other organizations that establish reliability and electric operation standards for the region. 

Characteristics of Service. 

2.3 Deliverv Obligation. In accordance with this Agreement, during the Service 
Period, Big Rivers will deliver at the Point of De’livery to Kenergy for resale to Alcan Base 
Monthly Energy, Supplemental Energy and Back-up Energy. 

2.3.1 Base Monthlv En-. Kenergy may purchase for resale to Alcan in 
each Hour of the Service Period an amount of Energy up to the Base Demand per Hour. For 
billing purposes, Base Monthly Energy consists of two components: Base Fixed Energy charged 
at the Base Rate and Base Variable Energy (which may be either a positive or negative amount) 
charged or credited at the Base Variable Rate. 

2.3.2 Supplemental Energy. “Supplemental Energy” shall consist of 
(i) Interruptible Energy purchased by Kenergy from Big Rivers pursuant to Section 2.3.2(a), 
(ii) Buy-Through Energy purchased by Kenergy from Big Rivers and, in turn, by Big Rivers 
from Third Party Suppliers upon the interruption of Interruptible Energy, pursuant to Section 
2.3.2(b), and (iii) Market Energy purchased by Kenergy from Big Rivers pursuant to Section 
2.3.2(c). 

(a) Interru~tible Energy. Kenergy may purchase from Big 
Rivers on a System Firm basis up to 10 MW per Hour of Energy for resale to Alcan, subject to 
availability, the scheduling requirements and Big Rivers’ right to interrupt the sale and delivery 
of such Energy, all as set forth in this Section 2.3.2(a) (“Interruptible Energy”). 

(i) Confirmation. Not less than seven days prior to the 
beginning of each fiscal quarter of the Service Period (or the Effective Date with respect to the 
initial fiscal quarter of the Service Period), Big Rivers shall provide to Kenergy and Alcan a 
confirmation setting forth the price or prices and other terms and conditions (“Interruptible 
Energy Terms”) under which Interruptible Energy may be available during each Hour of the 
subject fiscal quarter. If Big Rivers fails to provide a timely confirmation with respect to any 
fiscal quarter, the Interruptible Energy Terms for the prior fiscal quarter shall remain in effect. 
Big Rivers and Kenergy shall obtain Alcan’s consent to each confirmation as a condition to Big 
Rivers’ obligation to make Interruptible Energy available to Kenergy for scheduling during each 
fiscal quarter. 

(ii) Scheduling of Interru~tible Energy. The provision of 
Interruptible Energy shall be subject to the following requirements: 

( I )  At the request of Alcan, Kenergy shall submit to 
Big Rivers, no later than 3 :OO PM on the second Business Day prior to the day of the scheduled 
delivery (or such shorter period agreed to by Big Rivers), a schedule for up to 10 MW of 
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Interruptible Energy, in integral multiples of one MW per Hour, for the times and durations 
specified in the schedule. 

(2) Big Rivers shall be under no obligation to accept 
the schedule submitted by Kenergy or to deliver the Interruptible Energy so scheduled, but shall, 
upon receipt of such schedule, notify Kenergy and Alcan by 9:OO AM of the Business Day prior 
to the day of schedufed delivery of the number of MW, if any, Big Rivers is willing to deliver 
and the hour and duration when the delivery shall take place (the “Response”). 

(3) Subject to Big Rivers’ rights to interrupt in 
accordance with Section 2.3.2(a)(iii) below, Big Rivers shall sell and deliver the volume of 
Interruptible Energy at the time and for the duration specified in the Response (the “Scheduled 
- Interruptible Energy”). 

(iii) Interruption of Scheduled Interruptible Energy. The sale 
and delivery of Scheduled Interruptible Energy may be interrupted by Big Rivers at any time (a 
“Permitted Interruutis”) upon the following terms and conditions: 

(1) Upon a determination by Big Rivers in its sole 
discretion exercised in good faith that all or any portion of the Scheduled Interruptible Energy 
will not be available on a System Firm basis, Big Rivers may implement a Permitted Interruption 
of all or any portion of the Scheduled Interruptible Energy by providing a notice of interruption 
(“Notice of Interruption”) to Kenergy and Alcan at least 30 minutes in advance of the estimated 
interruption; 

(2) A Notice of Interruption may be made orally but 
shall be followed by facsimile or other electronic means acceptable to Kenergy and Alcan; and 

(3) Upon an after-the-fact determination by Big Rivers 
in its sole discretion exercised in good faith that all or any portion of the Scheduled Interruptible 
Energy was not available on a System Firm basis during a prior Hour or Hours, and 
notwithstanding that no Notice of Interruption had been issued, Big Rivers may implement 
retroactively a Permitted Interruption of Scheduled Interruptible Energy for such prior Hour or 
Hours, to the extent that such Scheduled Interruptible Energy was not available on a System 
Firm basis. 

(iv) Upon meeting the conditions required for a Permitted interruption, Big 
Rivers shall have no obligation to sell and deliver the amount of Scheduled Interruptible Energy 
designated to be interrupted in the applicable Notice of Interruption. In connection with a 
Permitted Interruption, Big Rivers may provide, but shall not be required to provide, an 
opportunity for Kenergy to acquire Firm Energy, in lieu of the Scheduled Interruptible Energy, 
for resale to AIcan pursuant to the terms and conditions of Section 2.3.2(b) below. In the case of 
a Permitted Interruption that is implemented retroactively, the Energy delivered by Big Rivers 
shall be deerned to have been delivered as Back-up Energy pursuant and subject to Sections 
2.3.3 and 4.4. Big Rivers shall not be limited in the number of times that it may issue a Notice of 
Interruption or may implement a Permitted Interruption, or of the amount or duration of any 
Permitted Interruption. 
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(v) Allocation of Permitted Interruptions. If Kenergy has 
arranged for Scheduled Interruptible Energy during any Hour both to Kenergy under this 
Agreement for resale to Alcan and to Kenergy under the Century Wholesale Agreement for 
resale to Century, and Big Rivers determines that it will be unable or was unable during any prior 
Hour or Hours to supply the full amount of Scheduled Interruptible Energy to Kenergy for both 
Alcan and Century, then: 

(1) Big Rivers may provide a Notice of Interruption and 
implement a Permitted Interruption to Kenergy with respect to the Scheduled Interruptible 
Energy for Alcan or with respect to ”Scheduled Interruptible Energy“ as defined in the Century 
Retail Agreement, or any combination thereof; and 

(2) Big Rivers may retroactively implement Permitted 
Interruptions for any Hour to Kenergy for Alcan and Century in equal amounts, taking into 
consideration any Permitted Interruption to Kenergy that had previously been implemented for 
the same Hour under clause (1) above. 

(vi) Termination of Interruptions. During any period of 
Permitted Interruption, Big Rivers may notify Kenergy and Alcan of its willingness to terminate 
the Permitted Interruption and resume the delivery of Scheduled Interruptible Energy at the 
Interruptible Energy Terms. Upon notification from Big Rivers terminating the Permitted 
Interruption, Kenergy shall purchase from Big Rivers and resell and deliver Scheduled 
Interruptible Energy to Alcan at the beginning of the next Hour that starts at least 10 minutes 
following such notice. 

(b) Buy-Through En-. IJpon each Notice of interruption, 
Big Rivers may in its sole discretion offer to sell to Kenergy Firm Energy purchased from Third 
Party Suppliers for resale to Alcan in lieu of the interrupted Scheduled Interruptible Energy 
(“Buy-Through Enern’’) and the estimated price or prices during the specified Hour or Hours of 
Permitted Interruption upon which Big Rivers would supply such Energy. Big Rivers shall 
provide Kenergy and Alcan not less than ten minutes from the time Alcan receives verbal Notice 
of Interruption to notify Big Rivers and Kenergy whether Alcan agrees to purchase Buy-Through 
Energy offered to be supplied by Big Rivers to Kenergy for resale to Alcan. Upon Alcan’s or 
Kenergy’s acceptance of the Buy-Through Energy, the obligation of Big Rivers to provide the 
Buy-Through Energy shall become a Firm service commitment. The failure of Alcan or 
Kenergy to notify Big Rivers of acceptance of the Buy-Through Energy during the period 
provided shall constitute a rejection of the Buy-Through Energy, and the Permitted Interruption 
shall thereafter be implemented in accordance with the applicable Notice of Interruption and Big 
Rivers shall not have any abligation to supply Kenergy Buy-Through Energy for resale to Alcan 
during such Permitted Interruption. 

(c) Market Energy. Big Rivers acknowledges and agrees that 
Kenergy may acquire Supplemental Energy (other than Interruptible Energy or Buy-Through 
Energy) from either Big Rivers or one or more suppliers other than Big Rivers (“Third Partv 
Suppliers”) for resale to Alcan (“Market Energy“), upon the request of Alcan specifying (i) the 
requested amount and duration of such Energy, and (ii) all requested prices and material terms 
and conditions. The sale of any Market Energy by Big Rivers shall be at the sole discretion of 



Big Rivers and shall be such terms and conditions as Big Rivers and Kenergy shall agree. 
Nothing in this Agreement shall be construed to limit the ability of Kenergy to purchase Energy 
or other electric services from Third Party Suppliers to serve Alcan. 

( i )  The Parties acknowledge and agree that (A) Kenergy shall 
request that Big Rivers provide all Transmission Services necessary to transmit Market Energy 
requested by Alcan from a point of interconnection on Big Rivers’ transmission system to the 
Point of Delivery promptly following such request, (B) the amount of Market Energy transmitted 
from a point of interconnection an Big Rivers’ system to the Point of Delivery would be reduced 
by the applicable system loss factor as provided in the OATT, and (C) Big Rivers shall have no 
liability to Kenergy for denial of Kenergy’s duly submitted request for reservation of 
Transmission Services. 

(ii) If Alcan is unable to receive and consume Market Energy 
purchased by Kenergy from Big Rivers or a Third Party Supplier because of an Uncontrollable 
Force, then upon the request of Kenergy, Big Rivers shall use reasonable commercial efforts to 
sell such Market Energy to other Third Parties for the duration specified by Alcan’s request. Big 
Rivers shall apply all revenues derived from such resale as a credit to Kenergy, net of any 
transmission services charges or related charges or other expenses incurred to make such resale. 

2.3.3 Back-up Energy. Big Rivers shall sell and deliver and Kenergy shall 
purchase Back-up Energy for resale to Alcan at the Point of Delivery through purchases of 
Energy at the prices and on the terms and conditions set forth in Section 4.4. 

2.4 [Reserved] 

2.5 Title and Risk of Loss. Title to and risk of loss with respect to Energy provided 
by Big Rivers to Kenergy for resale to Alcan pursuant to this Agreement will pass from Big 
Rivers to and rest in Kenergy when the same is made available by Big Rivers at the Point of 
Delivery. Until title passes, Big Rivers will be deemed in exclusive control of the Energy and 
will be responsible for any damage or injury caused thereby. After title passes to Alcan, Big 
Rivers acknowledges and agrees that Alcan will be deemed in exclusive control of the Energy 
and will be responsible for any damage or injury caused thereby. 

2.6 Performance bv Kenegy. Big Rivers acknowledges and agrees that, to the extent 
Alcan has a corresponding or related obligation to Kenergy under the Alcan Retail Agreement, 
Kenergy’s performance of an obligation under this Agreement is subject to and conditioned upon 
Alcan’s performance of such corresponding or related obligation to Kenergy. Big Rivers 
acknowledges and agrees that Alcan may enforce an obligation of Big Rivers under this 
Agreement which corresponds or relates to an obligation of Kenergy to Alcan under the Alcan 
Retail Agreement. 
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ARTICLE 3 

- CHANGES IN DEMAND _AND SCHEDULING 

3.1 Change-In Base Demand. Big R.ivers acknowledges and agrees that Alcan may 
change the Base Demand for any Fiscal Year only with the written consent of Big Rivers and 
Kenergy. 

3.2 Scheduling. Big Rivers acknowledges and agrees that: 

(a) Alcan shall not be required to schedule Base Monthly 
Energy, Buy-Through Energy or Back-up Energy but shall use reasonable commercial efforts to 
inform Big Rivers promptly of any material change in Alcan’s intended usage; and 

(b) In accordance with the OATT, Alcan shall schedule and 
arrange with Kenergy and Big Rivers no later than 9:00 A.M. on the Business Day immediately 
preceding the day or days of delivery pursuant to the Alcan Retail Agreement, or as otherwise 
mutually agreed by the Parties, the delivery of Interruptible Energy and Market Energy. 

ARTICLE 4 

CHARGES AND CREDITS 

4.1 Monthly Charge. Kenergy shall pay Big Rivers the following (the “Monthly. 
- Ch-”) for the Electric Services provided or made available under this Agreement: 

4.1.1 the Base Energy Charge calculated pursuant to Section 4.2, 

4.1.2 plus the Supplemental Energy Charge calculated pursuant to Sectian 4.3, 

4.1.3 plus the Back-up Energy Charge calculated pursuant to Section 4.4, 

4.1.4 plus the Transmission Charge pursuant to Section 4.5, 

4.1.5 plus the Excess Reactive Demand Charge calculated pursuant to 
Section 4.6, 

4.1.6 

4,f .7 

4. I .8 plus the Non-FAC Purchased Power Adjustment Charge calculated 

plus the TIER Adjustment Charge calculated pursuant to Section 4.7, 

plus the FAC Charge calculated pursuant to Section 4.8.1, 

pursuant to Section 4.8.2, 

4.1.9 plus the Environmental Surcharge calculated pursuant to Section 4.8.3, 

4.1.10 plus or minus the monthly amortization of the Restructuring Amount 
calculated pursuant to Section J6.5, 
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4.1.1 1 

4.1.12 

4.1,13 

less the Rebate calculated pursuant to Section 4.9, 

less the Equity Development Credit calculated pursuant to Section 4.10, 

plus the Surcharge calculated pursuant to Section 4.1 1, 

4.1.14 [Reserved]. 

4.1.15 less credits calculated pursuant to Section 4.13, 

4.1. I6 

4.1.17 

plus or minus other amounts calculated pursuant to Section 4.14, and 

plus taxes calculated pursuant to Section 4.15. 

4.2 
the sum of: 

Base Energy Charpe. For any Billing Month, the “Base Energy Charge” shall be 

(a) 

(b) the product, whether positive or negative, of the Base 

the product of Base Fixed Energy and the Base Rate; and 

Variable Energy and the Base Variable Rate. 

(c) 
forth in Exhibit A. 

4.3 

Sample calculations of the Base Energy Charge at different load factors are set 

Supulemental Enerw Charge. For any Billing Month, the “Suuulemental Enegg 
Charge” shall be the sum of the charges, whenever determined, for the Interruptible Energy 
Charge, the Buy-Through Energy Charge, and the Market Energy Charge as calculated below. 

4.3.1 The “Interruptible Energy Charge” shall be the product of (i) the 
quantity of Interruptible Energy metered at the Point of Delivery during the Billing Month and 
(ii) the rate or rates for Interruptible Energy with respect to such Billing Month. 

4.3.2 The “Buy-Through Energy Charge” shall be the sum of: 

(a) the product of (i) the quantity of Buy-Through Energy 
metered at the Point of Delivery during the Billing Month and (ii) the quotient of (A) the actual 
rate or rates for such Buy-Through Energy that Big Rivers pays to a Third Party Supplier over 
(B) I .OO less the loss factor set forth in the OATT; and 

(b) all other charges that Big Rivers may be required to pay in 
connection with Buy-Through Energy, including (i) any and all separate charges for transmission 
services and related services, whenever incurred (including financial transmission rights, 
transmission congestion charges and similar costs or expenses), provided by a Third Party whose 
transmission system is used to transmit Buy-Through Energy purchased from a Third Party to a 
point at which Big Rivers’ transmission system is interconnected with such system, and ( i i )  any 
amount payable upon termination by reason of default of the supply arrangements between Big 
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Rivers and Third Party Suppliers, net of recoveries by Big Rivers from such suppliers with 
respect to the supply of Buy-Through Energy to Kenergy for resale to Alcan. 

4.3.3 The “Market Energy Charge” shall be the sum of: 

(a) the product of ( i )  the quantity of Market Energy metered at 
the Point of Delivery during the Billing Month and (ii) the quotient of (A) the actual rate or rates 
for such Market Energy agreed to between Big Rivers and Kenergy, over (B) 1 .OO less the loss 
factor set forth in the OATT; and 

(b) all other charges that Big Rivers may be required to pay to 
Third Party Suppliers in connection with Market Energy, including ( i )  any and all separate 
charges for transmission services and related services, whenever incurred (including financial 
transmission rights, transmission congestion charges and similar costs or expenses), provided by 
a Third Party whose transmission system is used to transmit Market Energy purchased from a 
Third Party ta a point at which Big Rivers’ transmission system is interconnected with such 
system and (ii) any amount payable upon termination by reason of default of the supply 
arrangements between Big Rivers and Third Party Suppliers, net of recoveries by Big Rivers 
from such suppliers with respect to the supply of Market Energy to Kenergy for resale to Alcan. 

Back-up Energy Charge. For any Billing Month, the “Back-Uu Energy Charge” 4.4 
shall be the sum of the Hourly charges for Back-up Energy calculated as follows: 

4.4.1 The charge for Back-up Energy supplied in any Hour shall equal the 
following: 

(a) to the extent the Back-up Energy was supplied from 
generating facilities owned or controlled by Big Rivers and located within Big Rivers’ 
transmission control area, the charge shall be the product of (i) the amount of such Back-up 
Energy, and (ii) the quotient of (A)  a price equal to the greater of ( I )  the real time Hourly 
locational marginal price at Big Rivers’ interface with the Midwest Independent System 
Operator (or such other pricing reference point that shall be mutually agreed upon by the Parties 
and Big Rivers), and (2) Big Rivers’ system lambda; divided by (B) 1.00 minus the loss factor 
set forth in the OATT; 

(b) to the extent the Back-up Energy was not supplied pursuant 
to Section 4.4.1 (a), the charge shall be the product of (i) the amount of such Back-up Energy, 
and (ii) the quotient of (A) a price equal to I 10% of the highest Hourly all inclusive cost incurred 
by Big Rivers to acquire any Energy, including such Back-up Energy, and the separate cost, if 
any, whenever determined, of transmission services and related services provided by a Third 
Party whose transmission system is used to transmit Back-up Energy purchased from a Third 
Party to a point at which Big Rivers’ transmission system is interconnected with such system and 
including any imbalance charges or other costs arising from the failure of a Third Party Supplier 
to deliver Energy that it is obligated to deliver; divided by (B) 1 .00 minus the loss factor set fonh 
in the OATT; and 

(c) to the extent that the amount of Back-up Energy required by 
Kenergy for resale to Alcan during any Hour exceeds the sum of (x) ten MW per Hour, (y) the 
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amount of Back-up Energy resulting from deemed interruption of Scheduled Interruptible 
Energy pursuant to Section Z..3,Z(a)(iii), and (z) the amount of Back-up Energy resulting from 
the non-delivery of Market Energy purchased by a Third Party Supplier, then the charge for the 
excess amount of Back-up Energy shall be the product of (i) the excess amount of Back-lJp 
Energy, and (ii) the greater of (A) $250 per MWh and (B) the price set forth in Section 
4.4.l(b)(ii). 

Sample calculations of the Rack-Up Energy Charge are set forth in Exhibit A. 

4.4.2 If during any Hour Big Rivers provides Back-up Energy to Kenergy 
for resale to Alcan and “Back-up Energy’’ (as defined in the Century Wholesale Agreement) to 
Kenergy for resale to Century, then the provisions of Section 4.4.1 shall apply to a proportional 
number of MW of Back-up Energy for resale to each of Alcan and Century. 

4.5 Charge for Transmission Services and Ancillarv Services. For any Billing Month, 
the charge for transmission services and ancillary services (the “Transmission Charge”) shall be 
the sum of the charges, calculated in accordance with the OATT, for Transmission Services for 
(a) Base Monthly Energy that are unbundled from the Large Industrial Rate, if any; and (b) 
Supplemental Energy. 

4.6 Excess Reactive Demand Charge. For any Billing Month, the “Excess Reactive 
- Demand Charge”, if any, shall be the product of $0. I433 and the amount, expressed in kilovars, 
of the difference, if positive, between: 

(a) the maximum metered reactive demand of Alcan during the 
Billing Month, and 

(b) an amount of kiiovars equal to the sum of: 

(i) the product of (A) 0.4843, and (B) the maximum hourly 
demand during a Billing Month, denominated in kilowatts, associated with Base Monthly 
Energy, Interruptible Energy, Market Energy, “Market Energy” under the Alcan Retail 
Agreement that is purchased by Kenergy from Third Party Suppliers for resale to Alcan, and 
Back-up Energy provided by Big Rivers to Kenergy for resale to Alcan, but less the amount of 
such Interruptible Energy, Market Energy or Back-up Energy that was purchased by Big Rivers 
from Third Parties, and 

(ii) 54,l 14. 

4.7 TIER Ad-iustment Charge. 

4.7.1 The “TIER Adiustrnent Charge” shall be, for any Fiscal Year, the 
amount that is the product of the Applicable Percentage and the TIER Ad.justment if, and only i f ,  
such TIER Adjustment is a positive amount; provided, however, that in no case will the TIER 
Adjustment Charge for any Fiscal Year exceed the amount that is the product of Ihe Base Fixed 
Energy and the maximum additional charge per MWh set forth below far the applicable Fiscal 
Year: 
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Fiscal Years . Maximum Additional Charge 
2008-2011 $ I  .95 per MWh 
20 12-20 I4 
201 5-2017 
20 18-2020 
202 I -2023 

$2.95 per MWh 
$3.55 per MWh 
$4.1 5 per MWh 
$4.75 per MWh 

If the TIER Adjustment shall be negative, there will be an Excess TIER Amount and no TIER 
Adjustment Charge. 

4.7.2 Prior to each Fiscal Year, Big Rivers shall estimate both the TIER 
Adjustment and, if the TIER Adjustment is positive, the TIER Adjustment Charge based on the 
Budget for such Fiscal Year. Big Rivers shall collect such estimated amount from Kenergy in 
equal monthly installments as part of the Monthly Charge for each Billing Month during the 
applicable Fiscal Year. 

4.7.3 Within 45 days fallowing the end of the first, second and third fiscal 
quarters of each Fiscal Year beginning with the first fiscal quarter after the first anniversary of 
this Agreement, Big Rivers shall again estimate the TIER Adjustment and the corresponding 
amount of the TIER Adjustment Charge based on a comparison of the Budget and year-to-date 
results of operations, and shall calculate a modified amount to be collected from, or refunded as a 
credit to, the Monthly Charge to Kenergy with respect to service to Alcan during the remaining 
portion of the Fiscal Year, including any amounts necessary to address any estimated under- or 
over-collection of the TIER Adjustment Charge from Kenergy with respect to service to Alcan as 
compared to the Budget during the remainder of the Fiscal Year. Big Rivers shall collect or 
credit such modified amount from Kenergy pursuant to this Agreement in equal monthly 
installments as part of the Monthly Charge for the remaining Billing Months of the subject Fiscal 
Year. 

4.7.4 As soon as reasonably practicable but no later than 120 days after the 
end of each Fiscal Year, Big Rivers shall calculate the TIER Adjustment and TIER Adjustment 
Charge for such Fiscal Year. The TIER Adjustment Charge for such Fiscal Year shall be 
compared to the aggregate amounts paid by Kenergy in respect of the estimated TIER 
Adjustment Charge for such Fiscal Year, and the difference between such amounts shall be 
included as a charge or credit, as applicable, in the Monthly Charges for the fourth Billing Month 
of the next Fiscal Year. 

4.7.5 The “TIER Ad-iustment” shall be the amount of incremental revenue, 
whether positive or negative, calculated with respect to each Fiscal Year after determination of 
Net Margins for such Fiscal Year (excluding amounts payable by Kenergy with respect to or 
relating to the revenue that results from the TIER Adjustment Charge and the “TIER Adjustment 
Charge” as defined in the Century Wholesale Agreement), that is necessary for Big Rivers to 
receive in order to achieve a TIER of 1.24 for such Fiscal Year; provided, however, that if the 
Service Period commences or terminates on a date other than the first or last day of a Fiscal Year 
and to give effect to this Section 4.7.5, the TIER Adjustment will be calculated on an Hourly 
basis only with respect to the partial period of the first, second or final Fiscal Year of the Service 
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Period, as applicable. 
following: 

The determination of the TIER Adjustment shall be subject to the 

(a) It shall be assumed that: Big Rivers shall have generated 
additional revenue from service to the Members for resale to the Non-Smelter Ratepayers as if 
Big Rivers had increased the Nan-Smelter Member Rates by a weighted average of 2.00% in 
2010, another 2.50% in 2018 and another 4.00% in 2021 if and to the extent Big Rivers had not 
prior to or during the year of the calculation increased the Non-Smelter Member Rates by at least 
such amounts. The revenues from any roll-in of the costs associated with costs recovered under 
the FAC, the Environmental Surcharge Rider or the Regulatory Account that are incorporated 
into base rates comprising a portion of the Non-Smelter Member Rates will not constitute an 
increase in the Non-Smelter Member Rates for purposes of this clause (a), and the revenues 
attributable to any such roll-in will be excluded in calculating the percentage of any increases in 
the Non-Smelter Member Rates. The expiration or termination of Big Rivers’ Member Discount 
Adjustment Rider shall be deemed to be an increase in the Non-Smelter Member Rates for 
purposes of this clause (a), without regard to whether such expiration or termination occurs prior 
to, on or after the Effective Date. 

(b) It shall be assumed that: If a Member provides electric 
service to a New Ratepayer with a Firm demand in excess of 15 MW, such Member shall have 
paid to Big Rivers for wholesale Energy purchased and resold to the New Ratepayer at a price 
equal to the greater of: (i) the amount paid for such service and (ii) an amount calculated for the 
same period equal to (A) a rate, expressed in dollars per MWh, resulting from the application of 
the Large Industrial Rate to a load with the New Ratepayer’s load factor, plus $0.25 per MWh, 
plus (B) the sum of the FAC Factor, the Environmental Surcharge Factor, and the Non-FAC 
Purchased Power Adjustment Factor (each calculated on a per MWh basis), plus (C) the 
Surcharge (the Surcharge being calculated on an amount per MWh based on Base Fixed Energy 
for such Fiscal Year) set forth in Section 4.1 I , plus (D) amounts corresponding to the amount per 
MWh paid by Kenergy during the same period for the TIER Adjustment Charge. If a Member 
provides electric service to a New Ratepayer with a Firm demand of 15 MW or less, such 
Member shall have paid to Big Rivers for wholesale Energy purchased and resold to the New 
Ratepayer at a price equal to the sum of: (i) the Large Industrial Rate, and (ii) the sum of the 
FAC Factor, the Environmental Surcharge Factor, and the Non-FAC Purchased Power 
Adjustment Factor (each calculated on a per MWh basis). For purpose of this clause (b), the 
revenues produced by any surcharge with respect to a New Ratepayer similar to the Surcharge or 
the “Surcharge” under the Century Retail Agreement will be assumed to accrue solely to the 
benefit of the Nan-Smelter Ratepayers except to the extent such surcharge is paid by or imputed 
to a New Ratepayer pursuant to subclause (A) of this clause (b). The assumptions contained in 
this clause (b) shall not apply with respect to a New Ratepayer that first interconnects with Big 
Rivers’ transmission system during the last three Fiscal Years of the Service Period or following 
notice of termination of this Agreement or the Century Retail Agreement, 

(c) It shall be assumed that: Big Rivers’ interest expense shall 
have been reduced by the product of (i) Big Rivers’ average effective interest rate for borrowed 
money for the prior Fiscal Year, and (ii) the aggregate amount of any patronage capital retired by 
Big Rivers to its Members during the Service Period (other than any distribution from the Rural 
Economic Reserve, the Economic Reserve or the Transition Reserve or relating to the Surcharge 
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or the “Surcharge” under the Century Wholesale Agreement), from and after the date of such 
retirement. 

(d) I t  shall be assumed that: Interest on construction work-in- 
progress relating to the construction of new electric generating facilities or transmission facilities 
shall have been capitalized by Big Rivers if it has the right to elect to do so or it is obligated to 
capitalize such interest under Accounting Principles unless a Governmental Authority has 
approved the inclusion of such interest expenses in Big Rivers’ revenue requirements for rate- 
making purposes or otherwise approved a surcharge for collecting such interest expenses. 

(e) If Big Rivers acquires or constructs non-peaking electric 
generating facilities alone or with others (“New Facilities”), Big Rivers’ interest expenses shall 
not include the interest imputed on the debt relating to the New Facilities (“Imouted Interest”); 
provided, however, that if a Governmental Authority has approved the inclusion of such 
generating facilities in Big Rivers’ revenue requirements for rate-making purposes or otherwise 
approved a surcharge to provide for the recovery of the costs of such New Facilities, then actual 
interest expense with respect to such New Facilities shall be included in the TIER calculation to 
the extent recovery is permitted; provided, further, that this clause (e) may not cause the TIER 
Adjustment to become negative. For purposes of determining Imputed Interest, it shall be 
assumed that the New Facilities were financed 80% with debt and 20% with equity. Imputed 
Interest shall equal the product of (i) the weighted average interest rate on Big Rivers’ debt for 
the Fiscal Year, and (ii) the amount of debt equal to 80% of the capital invested in the New 
Facilities. 

(0 It shall be assumed that: The Rural Economic Reserve, the 
Economic Reserve and the Transition Reserve shall not generate any revenue or tax liability and 
the application of funds from the Rural Economic Reserve, the Economic Reserve or the 
Transition Reserve shall not result in any change in the Net Margins of Big Rivers, 

(g) It shall be assumed that: Big Rivers shall have made no 
payment for damages or indemnification to or for the benefit of a Smelter with respect to the 
provision of Electric Services or “Electric Services” as defined in the Century Wholesale 
Agreement. 

(h) It shall be assumed that: Big Rivers shall have paid no 
criminal penalties with respect to its acts or omissions other than criminal penalties that a 
Governmental Authority has approved the inclusion of in Big Rivers’ revenue requirements for 
rate-making purposes or otherwise approved a surcharge for collecting such penalties. 

(i) It shall be assumed that: Big Rivers shall have received no 
proceeds from the sale of Energy to the wholesale market pursuant to Section 4.13.3 or the 
corresponding section of the Century Wholesale Agreement. 

0 )  I t  shall be assumed that: Big Rivers shall have incurred no 
expenses that are impermissible for inclusion in rates of electric generation and transmission 
cooperative utilities subject to the jurisdiction of the KPSC for rate-making purposes (currently 
including advertising expenses, branding expenses, charitable contributions and lobbying 
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expenses) or specifically disallowed for rate making purposes by a Governmental Authority; 
provided, however, that denial by a Governmental Authority of expense recovery through the 
FAC or the Environmental Surcharge Rider shall not constitute an expense that is impermissible 
for inclusion in rates if the nature of such expense is recoverable in base rates. 

(k) It shall be assumed that: There are no revenues and expenses 
associated with non-regulated businesses of Big Rivers. 

(I) It shall be assumed that: No interest is paid pursuant either to 
Section 5.3 or Section 5.4 or pursuant to the corresponding sections of the Century Wholesale 
Agreement . 

(m) It shall be assumed that: No amounts have been or are 
payable with respect to Excess Reactive Demand Charges or with respect to “Excess Reactive 
Demand Charges” under the Century WhoIesale Agreement. 

(n) It shall be assumed that: No administrative fee shall have 
been received by Big Rivers as a result of any Surplus Sales, [Jndeliverable Energy Sales or 
Potline Reduction Sales or sales of Energy pursuant to the corresponding sections of the Century 
Wholesale Agreement. 

(0) Additional costs related to a change in Big Rivers’ 
depreciation rates may not be included in the calculation of the TIER A.djustment unless such 
change has been approved, consented to or accepted by the KPSC or, if the KPSC no longer has 
jurisdiction over Big Rivers, by the RUS or any other Governmental Authority having 
jurisdiction over such change, if any. 

(p) It shall be assumed that: The amortization of any 
Restructuring Amount is zero. 

4.7.6 Any proceeds received or transaction costs paid by Big Rivers as part 
of or in connection with the consummation of the Unwind Transaction shall be disregarded for 
purposes of computing the TIER Adjustment Charge for the Fiscal Year in which the Unwind 
Transaction occurs. 

4.8 Adjustable Charges. 

4.8.1 The “FAC Charge” shall be the product of the FAC Factor (expressed 
in dollars per M Wh) and Base Monthly Energy. 

4.8.2 The “Non-FAC Purchased Power Adiustment Charge” shall be the 
product of the Non-FAC Purchased Power Adjustment Factor (expressed in dollars per MWh) 
and Base Monthly Energy. 

4.8.3 The “Environmental Surcharge” shall be the product of the Monthly 
Environmental Surcharge Factor (expressed in dollars per MWh) and Base Monthly Energy. 
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4.9 Rebate. If there is an Excess TIER Amount in any Fiscal Year and Big Rivers 
elects to implement a rebate to its Members in respect thereof, then no later than the first day of 
the fifth month of the following Fiscal Year, Big Rivers will credit to Kenergy for further credit 
to Alcan an amount (the “Rebate”) equal to the product of: 

(i) the Excess TIER Amount, and 

(ii) a fraction: 

(1) 
Year, and 

the numerator of which is the Base Fixed Energy for such Fiscal 

(2) the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale 
to Non-Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the 
aggregate amount of “Base Fixed Energy” as defined in the Century Retail 
Agreement (without regard to whether the Century Retail Agreement is 
then in effect). 

4.10 Equity Development Credit. If there is an Excess TIER Amount in any Fiscal 
Year and Big Rivers does not elect to implement a rebate to its Members, then no later than the 
first day of the fifth month of the following Fiscal Year, Big Rivers will credit against the next 
Monthly Charge an amount (the “Equitv Development Credit”) equal to the product of: 

(i) 

(ii) a fraction: 

the Excess TIER Amount, and 

(1) 
Year, and 

the numerator of which is the Base Fixed Energy for such Fiscal 

(2) the denominator of which is the sum during the applicable Fiscal 
Year of (A) Big Rivers’ aggregate sales of Energy to Members for resale 
to Non-Smelter Ratepayers, (B) the Base Fixed Energy, and (C) the 
aggregate amount of “Base Fixed Energy” as defined in the Century Retail 
Agreement (without regard to whether the Century Retail Agreement is 
then in effect). 

4.10.2 Notwithstanding the above, the Equity Development Credit for any Fiscal Year 
may not exceed an amount which would cause the charge for Base Fixed Energy (including 
Energy curtailed pursuant to Section 4.1 3.2 or sold to Third Parties pursuant to Section 4.13.3 as 
Economic Sales, Section 10.1 as Surplus Sales, Section 10.2 as Undeliverable Energy Sales or 
Section 10.3 as Potline Reduction Sales) less the Equity Development Credit for such Fiscal 
Year on a per MWh basis to be less than (A) the Large Industrial Rate for a customer with a 98% 
load factor plus (B) the sum of the FAC Factor, the Environmental Surcharge Factor and the 
Non-FAC Purchased Power Adjustment Factor (each calculated on a per h4Wh basis), 
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4.1 1 Surcharge. In addition to any other amounts payable under this Agreement, and 
notwithstanding anything in this Agreement to the contrary, Kenergy shall pay a surcharge (the 
“Surchare;e”) - equal to the sum of the following: 

(a) As applicable: 

(i) $184,361 each Billing Month from the Effective Date 
through and including December, 201 1 ;  

(ii) $263,373 each Billing Month from January, 2012 through 
and including December, 2016; 

(iii) $367,380 each Billing Month from January, 2017 through 
the expiration of the stated Term of this Agreement; plus 

(b) For any Billing Month, the product of (i) Base Fixed Energy 
and (ii) $0.60 per MWh; plus 

(c) For any Billing Month, the product of (i) Base Fixed Energy 
and (ii) the number of cents per MW per Hour (which number shall not exceed 60 or be less than 
zero) that Big Rivers’ projected annual average costs per MWh for fuel consumed by Big Rivers 
in its coal-fired generation as set forth in its Budget are greater than the amounts set forth on 
Schedule 4.1 l(c), in each case, for that Fiscal Year relating to such Billing Month. Big Rivers 
shall within 45 days following the end of each fiscal quarter compute its actual costs per MWh 
for fuel consumed by Big Rivers’ coal-fired generation in each Billing Month for such fiscal 
quarter and shall calculate (on a fiscal-year-to-date basis in a manner consistent with this Section 
4.1 1 (c)) an additional amount to be paid by or credited to Kenergy based on such actual costs 
incurred for fuel consumed compared to the amounts set forth in the Budget for such Billing 
Months;provided, any additional amounts to be paid by or credited to Kenergy shall be applied 
to amounts due for the remainder of the Fiscal Year under this Section 4.1 I(c). Within 120 days 
of the end of each Fiscal Year, an additional amount shall be credited to Kenergy if necessary so 
that the total amounts paid pursuant to this Section 4.1 l(c) for such Fiscal Year shall not exceed 
an amount equal to the product of Base Fixed Energy for such Fiscal Year and 60 cents per MW 
per Hour; such amount shall be included as a credit, if applicable, in the Monthly Charges for the 
fourth Billing Month of the next Fiscal Year; minus 

(d) For each of the first 96 Billing Months, $86,588, 

4.1 1.2 The obligation of Kenergy to pay the Surcharge will cease to accrue upon the 
termination of this Agreement. Sample calculations of the Surcharge under Section 4. I l(c) are 
set forth in Exhibit A. 

4.12 [Reserved] 

4 .  I3 Credits, 

4.13. I Surplus Sales, Undeliverable Energy Sales and Potline Reduction 
Sales. For any Billing Month, Big Rivers shall credit Kenergy (a) the Net Proceeds of any 
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Surplus Sales pursuant to Section 10.1 to the extent of the Avoidable Base Charge; and (b) the 
amount of Net Proceeds of any Undeliverable Energy Sales or Potline Reduction Sales to which 
Kenergy is entitled pursuant to Section 10.2 or Section 10.3, respectively, less $0.25 per MWh as 
Big Rivers’ administrative fee in each case. Sample calculations of the Net Proceeds from 
Surplus Sales, Undeliverable Energy Sales and Potline Reduction Sales that would be credited to 
Kenergy are set forth in Exhibit 4. 

4.13.2 Curtailment of Purchased Power. For any Billing Month, Big Rivers 
will credit Kenergy for any Hour during such Billing Month an amount equal to the product of 
(a) the Market Reference Rate during such Hour, and (b) the amount of Base Demand per Hour 
curtailed, if any, during such Hour in an amount and for a duration mutually agreed among Big 
Rivers, Kenergy and Alcan pursuant to this Section 4.13.2 and the corresponding section of the 
Century Wholesale Agreement. If both Alcan and Century agree to the curtailment of the 
delivery of Base Demand per Hour pursuant to this Section 4.13.2 of the Alcan Retail Agreement 
and the corresponding section of the Century Retail Agreement, Alcan and Century must notify 
Big Rivers and Kenergy as to whose curtailment shall take precedence. If Big Rivers is not 
notified as to whose curtailment shall take precedence, the Smelter whose curtailment is largest 
shall take precedence, and if the amount of curtailment by each Smelter is the same, then the 
Smelter whose curtailment notice was received by Big Rivers first shall take precedence. 
Sample calculations of credit that would be due to Kenergy for curtailment of purchased power 
are set forth in Exhibit A. 

4.13.3 Economic Sales. For any Billing Month, Big Rivers will credit 
Kenergy 75% of the Net Proceeds that Big Rivers receives in respect of the curtailment of the 
delivery of Base Demand per Hour in an amount and for a duration mutually agreed among Big 
Rivers, Kenergy and Alcan if Big Rivers sells such curtailed Base Demand per Hour to the 
wholesale Energy market (“Economic Sales”); provided, that unless otherwise agreed among Big 
Rivers, Kenergy and Alcan, (a) the amount of Base Demand per Hour curtailed by Kenergy on 
behalf of Alcan may not exceed 100 MW per Hour, (b) the number of curtailments each year 
shall be limited to twelve, and (c) each curtailment may not last longer than four Hours, and 
provided further, that Big Rivers shall have no obligation to make Economic Sales until after Big 
Rivers first sells all of its own surplus Energy to the wholesale Energy market. If Kenergy on 
behalf of both Alcan and Century agree to the curtailment of the delivery of Base Demand per 
Hour pursuant to this Section 4.13.3 and the corresponding section of the Century Wholesale 
Agreement, Alcan and Century must notify Big Rivers and Kenergy as to whose curtailment 
shall take precedence. If Big Rivers is not notified as to whose curtailment shall take 
precedence, the Smelter whose curtailment is largest shall take precedence, and if the amount of 
curtailment by each Smelter is the same, then the Smelter whose curtailment notice was received 
by Big Rivers first shall take precedence. Sample calculations of the portion of the Net Proceeds 
from Economic Sales that would be credited to Kenergy are set forth in Exhibit A. 

4. I4 Other Amounts. For any Billing Month, any amounts payable pursuant to Section 
10.1.4, 10.2.2 or 10.3.7 shall be added to or subtracted as applicable from the calculation of the 
Monthly Charge. 

4. I5 Taxes. No state or local sales, excise, gross receipts or other taxes are included in 
the charges and credits set forth in this Article 4. Kenergy shall pay or cause to be paid any such 
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taxes which are now or hereafter become applicable to the sale of Electric Services to Kenergy 
under this Agreement. 

ARTJCLE 5 

BILLING 

5.1 Monthlv Invoice. Big Rivers shall bill Kenergy on or before the tenth Business 
Day of each month for the Monthly Charge as calculated pursuant to Article 4 based on the sale 
of Electric Services during the most recently ended Billing Month plus any other amounts then 
due and owing pursuant to this Agreement. Kenergy shall pay or cause to be paid to Big Rivers 
the Monthly Charge and any other amounts due and owing in immediately available funds to an 
account designated in the Lockbox Agreement on the Business Day following the 24th day of the 
month following the Billing Month. For the convenience of the Parties, and to facilitate 
satisfaction of Kenergy’s obligation to Big Rivers, Kenergy has assigned to Big Rivers its right 
to receive payment from Alcan under the Alcan Retail Agreement and its rights to collect and 
enforce collection of such amounts due from Alcan other than with respect to the “Retail Fee” as 
defined in the AIcan Retail Agreement pursuant to the Lockbox Agreement. Big Rivers hereby 
releases Kenergy from further liability under this Agreement for amounts subject to such 
assignment to Big Rivers, provided that such release does not relieve Kenergy of its other 
liabilities or responsibilities under this Agreement. Kenergy shall cooperate with and assist Big 
Rivers with respect to any collections of amounts due from Alcan to Kenergy which are assigned 
to Big Rivers; provided, that Big Rivers will reimburse Kenergy for any reasonable expenses 
Kenergy incurs in providing such cooperation or assistance. 

5.2 Right to Discontinue Service. If Kenergy (or Alcan on behalf of Kenergy) fails to 
pay any monthly invoice rendered by Big Rivers within the time prescribed in Section 5.1, Big 
Rivers may discontinue delivery of any or all Electric Services hereunder upon 1.20 Hours prior 
written notice to Kenergy and Alcan of its intention to do so. Big Rivers’ discontinuance of such 
service for nonpayment will not in any way affect, diminish or limit the obligations of Kenergy 
(or Alcan on behalf of Kenergy) to make all payments required under this Agreement or the 
AIcan Retail Agreement, as and when due. 

5.3 Default Interest. If any monthly invoice rendered by Big Rivers is not paid on the 
due date, interest will accrue and become payable by Kenergy to Big Rivers on all unpaid 
amounts at a rate of four percentage points over the Prime Rate commencing on the first day 
after the due date. 

5.4 payments Under Protest. If any portion of any monthly statement is disputed by 
Kenergy (or Alcan), the disputed amount must be paid, under protest, when due. If the disputed 
amount of the payment is found to be incorrect, Big Rivers shall promptly cause to be refunded 
to Kenergy (or to Alcan on behalf of Kenergy, as applicable) the arnount that was not then due 
and payable, together with interest at the Prime Rate commencing on the first day after the date 
of payment and accruing on each day thereafter until the date the refund is made. 

5.5 [Reserved.] 
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5.6 No Waiver. No payment made by Kenergy (or Alcan on Kenergy’s behalf) 
pursuant to this Article 5 will constitute a waiver of any right of Kenergy (or Alcan) to contest 
the correctness of any charge or credit. 

5.7 No Payment. In no case shall Big Rivers be obligated to make a payment to 
Kenergy in connection with the application of a credit to Kenergy’s Monthly Charges except to 
the extent otherwise expressly provided in Section 10.2.l(a> with respect to Llndeliverable 
Energy Sales. 

ARTICLE 6 

EFFECTIVE DATE AND CONDITIONS 

6.1 Effective Date. The obligations of the Parties under Article 2, Article 3, Article 4, 
Article 5, Section 7.3, Article 8, Article 9, Article IO,  Article I I ,  Article 12, Article 13, Article 
14 and Section 16.5 shall not commence until the Effective Date. The “Effective Date” will 
occur on the first date each of the Conditions set forth in Section 6.2 has been satisfied in full or 
waived in writing by the Party in whose favor such condition exists (to the extent one or more 
conditions is subject to being waived). 

6.2 Conditions to Occurrence of Effective Date. The following shall be conditions to 
the occurrence of  the Effective Date: 

6.2.1 Each of the representations and warranties of the Parties contained in 
this Agreement and the representations and warranties of Kenergy and Alcan in the,Alcan Retail 
Agreement will be true and correct as of the date hereof and the Effective Date (as though such 
representations and warranties were made at and as of the date hereof and the Effective Date), 
and each of the Parties shall have received a certificate to such effect from the other Party with 
respect to the other Party’s representations and warranties in this Agreement and Big Rivers shall 
have received a certificate to such effect from Kenergy and Alcan in respect of their respective 
representations and warranties in the Alcan Retail Agreement. 

6.2.2 The Unwind Transaction will have been consummated, including the 
terminatian of the agreements set forth on Schedule 6.2.2. 

6.2.3 Each of the documents and agreements set forth in Schedule 6.2.3 
will have been duly authorized, executed and delivered by the parties thereto, and all conditions 
precedent to the effectiveness of such agreements will have been satisfied or waived, and shall, if 
amended after the date hereof and prior to the Effective Date, be acceptable to Alcan. 

6.2.4 [Reserved] 

6.2.5 The Alcan Guarantee will have been duly authorized, executed and 
delivered by Alcan Parent and be in full force and effect. 

6.2.6 Release documents releasing the liabilities and obligations under the 
documents listed on Schedule 6.2.2 will have been duly authorked, executed and delivered by 
Big Rivers, Kenergy, Century, LG&E and Alcan, as applicable. 
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6.2.7 Each Member will have authorized, executed and delivered an 
amendment to its wholesale power contract with Big Rivers relating to the supply of electric 
service to the Member for its requirements (other than in the case of Kenergy, the requirements 
of Alcan and Century) to extend the term of such contract until a date satisfactory to Big Rivers. 

6.2.8 No authorization or approval or other action by, and no notice to or 
filing or registration with, or license or permit from any Person, including any Governmental 
Authority, will be necessary prior to start of the Service Period, other than (i) as may be required 
under Applicable Law to be obtained, given, accomplished or renewed at any time or from time 
to time after the Effective Date and which are routine in nature or which cannot be obtained, or 
are not normally applied for, prior to the time they are required and which Big Rivers has no 
reason to believe will not be timely obtained and in each case which do not prevent provision of 
Electric Services as described herein, and (ii) with respect to the approval of the KPSC or FERC, 
on the Effective Date, such approvals will have been duly given or issued, received and will be 
in full force and effect and unappealable, and all conditions therein will have been satisfied to the 
extent required to be satisfied by Kenergy or Big Rivers on or prior to the Effective Date. 

6.2.9 The Alcan Retail Agreement, the Century Wholesale Agreement and 
the Century Retail Agreement will have been duly authorized, executed and delivered by the 
parties thereto and be in full force and effect and all conditions precedent to the effectiveness 
will have been satisfied or waived other than conditions within the control of Kenergy or 
conditions that automatically will become effective simultaneously with the Effective Date or the 
Unwind Transact ion, 

6.2.10 RUS shall have consented to the Unwind Transaction and the New 
Transaction and to all arrangements and agreements required to implement the Unwind 
Transaction and the New Transaction. 

6.3 Efforts to SatisfV Conditions to Effective Date. Each of the Parties shall use 
commercially reasonable efforts and act in good faith to satisfy all of the conditions set forth in 
Section 6.2 at the earliest practicable date (other than those which the applicable Party agrees to 
waive). At such time as Big Rivers or Kenergy believes such conditions have been satisfied, 
such Party shall notify the other Party in writing. The obligations of the Parties under this 
Section 6.3 will continue until the earlier of (a) such time as this Agreement terminates pursuant 
to Section 7.2 ,  and (b) the Effective Date. 

ARTJCLE 7 

TERM AND TERMINATION 

7. I Term-. Subject to Section 6.1, this Agreement will become binding on the Parties 
on the date of execution and delivery by the Parties and will remain in full force and effect until 
December 3 I ,  2023 (the “Term”), unless earlier terminated pursuant to the terms hereof. 
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7.2 Termination Prior to Effective Date. This Agreement may be terminated without 
cost or penalty prior to the occurrence of the Effective Date in accordance with this Section 7.2. 

7.2.1 Terminationfor Failure to Satisfv Conditions to Effective Date. 
Either Party may terminate this Agreement without cost or penalty by providing five Business 
Days' prior written notice of termination to the other Party upon the failure of the conditions in 
Section 6.2 to be satisfied in full or waived by the Person in whose favor the condition exists on 
or before July 3 1, 2009, or such later date as the Parties may agree, unless any such condition is 
satisfied or waived by the applicable Person within such five Business Day period. 

7.2.2 Termination In Event Unwind Transaction Will Not Be 
Consummated. This Agreement may be terminated by either Party at any time prior to the 
Effective Date upon receipt of notice from LG&E or Big Rivers that either LG&E or Big Rivers 
does not intend to consummate the lJnwind Transaction. 

7.2.3 Emina t ion  Due to KPSC Modification. If the KPSC issues an order 
on any of the filings by Big Rivers or other Persons seeking necessary approvals for the Ilnwind 
Transaction and the New Transaction that disapproves or changes the pricing or other material 
terms of this Agreement or the Alcan Retail Agreement or Big Rivers' ability to recover costs 
from the Smelters or the Non-Smelter Ratepayers other than as contemplated in connection with 
the New Transaction, either Party may terminate this Agreement without cost or penalty by 
providing written notice of termination to the other Party and Alcan no later than three Business 
Days after the first to occur of the following: (i) the last date on which a petition for re-hearing 
may be filed if such a petition has not been filed, (ii) the date on which the: KPSC issues an order 
denying the request for re-hearing for any petition for re-hearing that may have been filed during 
the allowed period, and (iii) if a rehearing occurs, following the date on which an order on 
rehearing is issued. 

7.2.4 Termination Pursuant to,- Alcan Termination. Either Party may 
terminate this Agreement without cost or penalty by providing written notice of termination to 
the other following receipt by Kenergy of a notice of termination from Alcan pursuant to and in 
accordance with Section 7.2.3 of the Alcan Retail Agreement. 

7.2.5 Effect of Pre-Effective Date TerminatioE. If this Agreement is 
terminated in accordance with this Section 7.2, Big Rivers and Kenergy acknowledge and agree 
that the Existing Alcan Agreement and the Kenergy/L,G&E Contract and all other related 
documents and agreements will continue in full force and effect as if this Agreement had not 
been executed and delivered by the Parties. 
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7.3 Termination After the Effective Date. This Agreement may be terminated after 
the occurrence of the Effective Date in accordance with this Section 7.3. 

7.3.1 Termination for Closing of Sebree Smeltg. Either Party may 
terminate this Agreement as of the date Alcan terminates the Alcan Retail Agreement pursuant to 
Section 7.3.1 therein in connection with the termination and cessation of all aluminum smelting 
operations at the Sebree Smelter. 

7.3.2 Termination for Event of Default. This Agreement may be 
terminated following the occurrence and during the continuation of an Event of Default pursuant 
to Article 14. 

7.3.3 Termination Following KPSC Order. 

(a) Big Rivers may terminate this Agreement without cost or 
penalty by providing written notice of termination to Kenergy and Alcan within three Business 
Days of the issuance by the KPSC of an order unconditionally or conditionally approving this 
Agreement and the Alcan Retail Agreement in connection with the consummation of the IJnwind 
Transaction if Big Rivers determines in its business judgment, exercised in good faith, that the 
Unwind Transaction is not in Big Rivers’ best interests. 

ARTICLE 8 

8.1 Metering Facilities. Big Rivers will provide, or cause to be provided metering 
facilities at the Point of Delivery which measure Hourly kW, kWh, kilovars, kilovar-hours and 
voltage fluctuation spectra. 

8.2 Reading. Big Rivers will read or cause to be read the meters at the Point of 
Delivery on the last date of each month (or such other date as may be agreed upon by the 
Parties). 

8.3 Testing. Big Rivers will test, or cause to be tested, the calibration of the meters at 
the Point of Delivery by comparison of accurate standards at least once every twelve months (or 
more often if so required by Applicable Law) and will give Kenergy and Alcan not less than five 
Business Days’ prior notice of such testing. Kenergy and Aican will have the right to observe 
and participate in all meter tests. Meters registering not more than plus or minus 1 %  inaccurate 
will be deemed to be accurate (unless Applicable Law establishes a standard more stringent than 
1 YO, in which case, the more stringent standard will apply). The reading of any meter which will 
have been disclosed by tests to be inaccurate will be corrected for the 60 days before such tests 
(or for such shorter period if applicable) in accordance with the percentage of inaccuracy found 
by such tests. If any meter should fail to register for any period, the Parties and Alcan will make 
mutually agreed upon estimates for such period from the best information available. If Kenergy 
or Alcan requests a special meter test, Big Rivers shall cause such test to be canducted; provided, 
however, that if any special meter test made at the request of Kenergy or Alcan discloses that the 
meters are not more than plus or minus 1% inaccurate, Kenergy or Alcan, as applicable, shall 
reimburse Big Rivers for the reasonable cost of such test. I n  all other respects, meters through 

01-1s East.160362115 1 7  32 



which Big Rivers delivers Energy to Kenergy for resale to Alcan shall be installed, operated, 
maintained and tested in accordance with all Applicable Law and Prudent Utility Practice. 

ARTICLE 9 

OPERATIONAL MATTERS 

9.1 Operations and Operational Resuonsibility!. In carrying out the requirements of 
this Agreement, each Party will comply with the reliability criteria, standards, guidelines and 
operating procedures of any national electric reliability organization, SERC, Applicable Law and 
any regional transmission organization (if applicable), and neither Party will be required to take 
any action in violation of any thereof. 

9.1.1 Big Rivers will operate and maintain or cause to be operated and 
maintained all of the facilities owned by it on the premises of Kenergy or Alcan. 

9.1.2 Kenergy will operate and maintain, or cause to be operated and 
maintained, all of the facilities and equipment owned by it. 

9.2 Installation and Maintenance of Interconnection Eauipment. Big Rivers has 
furnished or installed all of the facilities required for the delivery of Energy to the Point of 
Delivery, as well as the 161 kilovolt transmission lines required between the Point of Delivery 
and Alcan’s electrical substation. Big Rivers shall install and maintain, or shall cause to be 
installed and maintained, any and all interconnection equipment, metering, or substation 
equipment, and other equipment, including switching and protective equipment, necessary to 
enable Kenergy to deliver Energy to Alcan at the Point of Delivery. Big Rivers will keep or 
cause to be kept, all such equipment in good working order, condition and repair (ordinary wear 
and tear excepted) such that all such equipment is capable of operating, consistent with Prudent 
Utility Practice, to the extent necessary to assure sufficient capability to take and use the Electric 
Services to be delivered by Big Rivers to Kenergy as provided for in this Agreement. 

9.3 [Reserved.] 

9.4 Curtailment bv Big Rivers. If Big Rivers determines in accordance with Prudent 
Utility Practice, or in compliance with any national electric reliability organization, SERC, 
Applicable Law and other regulation, any applicable regional transmission organization, or other 
applicable operating criteria or rules, that a System Emergency has occurred or is imminent, and 
after suspending a r  reducing deliveries to Persons purchasing interruptible Energy from Rig 
Rivers, Big Rivers may suspend or reduce the delivery of Energy hereunder and may cease to 
make available in whole or in part the Electric Services, in each case to the extent caused by, or 
that Big Rivers determines necessary or prudent under the circumstances to prevent or attempt to 
prevent, or counter or reduce the effects of, such System Emergency. Any curtailment caused by 
a System Emergency (or for any other reason) that cannot be avoided after the suspension or 
reduction of deliveries to Persons purchasing interruptible Energy from Big Rivers will be 
effected in a non-discriminatory manner consistent with Big Rivers’ then-current policies and 
procedures. Big Rivers shall notify Kenergy and Alcan as to the occurrence or threatened 
occurrence of any System Emergency or other event that may require curtailment, its cause and 
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its impact on the delivery of Energy or the provision of Electric Services, as soon as practicable. 
Big Rivers will not be obligated to supply Electric Services to the extent suspended or curtailed 
as a result of the System Emergency. 

9.5 Ownershio and Removal of Equipment. Any and all equipment, apparatus, 
devices or facilities placed or installed, or caused to be placed or installed, by either of the 
Parties hereto (or by Alcan) on or in the premises of the other Party (or Alcan) to receive service 
under this Agreement shall be and remain the property of the Party (or Alcan) owning and 
installing such equipment, apparatus, devices or facilities regardless of the mode or manner of 
annexation or attachment to real property of the other. IJpon the termination of this Agreement 
or any extension thereof, the owner (including, if applicable, Alcan) of any equipment, 
apparatus, devices or facilities on the property of a Party shall have the right to enter upon the 
premises of that Party, and shall, within a reasonable time and at the sole expense of the owner, 
remove such equipment, apparatus, devices or facilities. 

ARTICLE 10 

- COVENANTS 

10.1 Surulus Sales. 

10.1.1 Big Rivers acknowledges and agrees that Alcan may request Big 
Rivers and Kenergy sell Energy which is surplus to Alcan’s needs by delivering prior written 
notice to Kenergy and Big Rivers (a) identifying the portion of Base Demand per Hour to be sold 
and the associated times and duration of the requested sales, and (b) agreeing to curtail its 
demand per Hour so Alcan’s actual demand and the Energy sold pursuant to this Section 10.1 
(“Surplus Sales”) is not expected to exceed the Base Demand per Hour. Big Rivers shall have no 
obligation to make Surplus Sales if the portion of Base Demand per Hour Alcan requests to be 
sold exceeds the Base Demand per Hour or is less than ten MW or not in integral multiples of 
one MW. For the avoidance of doubt, Surplus Sales shall not include sales of Economic Sales, 
Undeliverable Energy Sales or Potline Reduction Sales. 

I O .  1.2 Big Rivers shall use reasonable commercial efforts to make Surplus 
Sales and, to the extent consistent with notices from Alcan to Big Rivers, maximize the Net 
Proceeds thereof. Big Rivers shall have no obligation to use any efforts to make Surplus Sales if 
Big Rivers, in its sole discretion exercised in good faith, estimates the Net Proceeds therefrom 
would be less than $1 .OO per MWh in excess of the sum of the Base Variable Rate, the FAC 
Factor, the Non-FAC Purchased Power Adjustment Factor and the Environmental Surcharge 
Factor (each calculated on a per MWh basis). Big Rivers will not have any obligation to 
Kenergy to market or resell Energy pursuant to this Section I O .  1 (a) until Big Rivers first has 
sold or elected not to sell all amounts of its own surplus Energy, or (b) if Big Rivers is unable to 
sell any or all Energy as a result of transmission constraints (whether on or off Big Rivers’ 
transmission system) or other constraints, including constraints imposed by Applicable Law. 

10.1.3 For the avoidance of doubt, nothing in this Section 10.1 shall relieve 
Kenergy of its obligation for the Base Energy Charge or the TIER Adjustment Charge or any 
other portion of the Monthly Charge pursuant to Article 4. 
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10.1.4 For any applicable Surplus Sale, ( i )  Kenergy shall pay Big Rivers any 
excess of Big Rivers’ actual income tax liability relating to such Surplus Sale over the estimated 
income tax liability for such Surplus Sale that was used for purposes of calculating the Net 
Proceeds on such Surplus Sale, and (ii) Big Rivers shall pay to Kenergy any excess of Big 
Rivers’ estimated income tax liability for such Surplus Sale that was used for purposes of 
calculating the Net Proceeds on such Surplus Sale over the actual income tax liability of Big 
Rivers relating to such Surplus Sale. 

10.2 Undeliverable Enerpy Sales. 

10.2. I If Alcan notifies Big Rivers and Kenergy of the occurrence of (i) any 
event which results in damage to or destruction of plant or equipment that renders all or a portion 
of the Sebree Smelter unfit for normal use and limits Alcan’s ability to engage in aluminum 
reduction operations thereat; (ii) Alcan’s demand is initially reduced by at least 50 MW per Hour 
or more as a result thereof; (iii) such limitation is expected to continue for a period of 48 
consecutive hours or longer; and (iv) the proximate cause of such casualty is not an intentional 
misconduct or willful misconduct of Alcan or any of its Affiliates, Big Rivers shall use 
reasonable commercial efforts to sell an amount of Energy up to the corresponding reduction in 
Alcan’s demand as a result of such event during the continuance of such limitation, subject to the 
same terms, conditions and limitations as set forth for Surplus Sales in Section 10. I .  The sales of 
Energy described in this Section 10.2 shall be referred to as “Undeliverable Enerw Sales.’’ 
Alcan may provide such notice orally if followed promptly by written notice. Big Rivers shall 
use reasonable commercial efforts to make such Undeliverable Energy Sales and, to the extent 
consistent with notices from Alcan to Big Rivers, maximize the Net Proceeds thereof. 

(a) For a period of up to six months from the date of the 
occurrence of such event, all of the Net Proceeds of any such sales (less the administrative fee 
pursuant to Section 4.13.1) shall be credited against the Monthly Charge or, if in excess of the 
Monthly Charge otherwise applicable, such excess shall be paid to Alcan. Upon Alcan providing 
a certificate representing that the event can not be remedied with reasonable diligence within six 
months, Kenergy’s rights under this Section 10.2 shall be extended for an additional period up to 
three months. 

(b) IJpan expiration of the period of Kenergy’s rights under this 
Section 10.2, Big Rivers shall not have any obligations to sell Energy to a Third Party which 
otherwise would be available for purchase by Alcan hereunder except as otherwise expressly 
required pursuant to Section 4.13.3 as Economic Sales, Section I O .  1 as Surplus Sales, or Section 
10.3 as Potline Reduction Sales. IJndeliverable Energy Sales may not. he greater than Base 
Demand per Hour. 

(c) If the circumstances described in claiises (i), ( i i ) ,  and (iv) of 
this Section 10.2.1 do not continue for a period of 48 consecutive hours or longer, such sales of 
Energy will be treated as Surplus Sales under Section 10.1 unless Section 10.3 applies. 

10.2.2 For any applicable Undeliverable Energy Sale, (i) Kenergy shall pay 
to Big Rivers any excess of Big Rivers’ actual income tax liability relating to such Undeliverable 
Energy Sale over the estimated income tax liability for such Undeliverable Energy Sale that was 
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used for purposes of calculating the Net Proceeds on such Undeliverable Energy Sale, and (ii) 
Big Rivers shall pay to Kenergy, upon Kenergy’s receipt of such payment from Big Rivers, any 
excess of Rig Rivers’ estimated income tax liability for such Undeliverable Energy Sale that was 
used for purposes of calculating the Net Proceeds on such Undeliverable Energy Sale over the 
actual income tax liability of Big Rivers relating to such I.Jndeliverable Energy Sale. 

10.3 Potline Reduction Sales. 

10.3.1 At the request of Kenergy, Big Rivers shall sell 115 MW (plus or 
minus 10 MW) per Hour to Third Parties (such sales of Energy are referred to as “Potline 
---- Reduction Sales”), such amount subject to Section 10.3.2 below, on either a Firm basis or a 
System Firm basis concurrently with delivery of not less than 30 days’ prior notice from Alcan to 
Kenergy and Big Rivers (which notice Kenergy and Big Rivers shall keep confidential) if (i) 
Alcan has ceased or will cease all aluminum smelting operations on one and only one of its 
potlines at the Sebree Smelter (a “Potline Reduction”); (ii) Alcan is reasonably likely to be able 
to continue aluminum smelting operations with respect to all of its other potlines at the Sebree 
Smelter as a result of the cessation of aluminum smelting operations on the potline referred to in 
clause (i); (iii) Alcan in good faith reasonably estimates the duration of such cessation will equal 
or exceed 12 months; and (iv) no Potline Reduction Sales have been made for a period of twelve 
consecutive months prior to the date of such notice. Such notice also shall state the requested 
duration of the sales of Energy and must be accompanied by a certificate of an officer of Alcan 
Parent certifying as to the matters set forth in clauses (i), (ii), (iii), and (iv) above. 

10.3.2 Alcan, Kenergy and Rig Rivers shall reasonably cooperate on a 
schedule for the graduated reduction and, in the case of a potline restoration, the graduated 
increase in the demand effected pursuant to Section 10.3.1 in such amounts and over a period of 
time as is mutually satisfactory. 

10.3.3 Kenergy may not withdraw its request for Potline Reduction Sales to 
the extent that Big Rivers has a legally binding agreement with a Third Party for Potline 
Reduction Sales (a “Potline Reduction Sales Agreement”), provided that Big Rivers 
acknowledges and agrees that AIcan may at any time increase demand pursuant to Section 10.3.2 
and assume responsibility for acquiring Market Energy required during the remainder of the 
Potline Reduction Sales Agreement. 

10.3.4 Big Rivers shall use reasonable commercial efforts to make Potline 
Reduction Sales and, to the extent consistent with notices from Alcan to Big Rivers, maximize 
the Net Proceeds thereof. Rig Rivers will not have any obligation to market or resell Energy 
pursuant to this Section 10.3 (i) until Big Rivers first has sold or elected not to sell all amounts of 
its own surplus Energy available for sale or (ii) to the extent Big Rivers is unable to make Potline 
Reduction Safes as a result of transmission constraints (whether on or off Big Rivers’ 
transmission system) or other constraints, including constraints imposed by Applicable Law, 

10.3.5 Kenergy and Big Rivers shall consult with Alcan and agree on the 
Potline Reduction Sales that wil l  he made on a Firm basis or a System Firm basis and the terms 
of same. To the extent Kenergy request the Potline Reduction Sales be made on a Firm basis, 
Kenergy agrees that if during the term of such sale or sales Big Rivers is required to purchase 
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replacement Energy or otherwise make payments to meet such Potline Reduction Sales on a Finn 
basis, Kenergy will reimburse Big Rivers the full cost of such actions and indemnify Big Rivers 
for any costs, obligations or liabilities incurred by Big Rivers, including liabilities to Third 
Parties. 

10.3.6 All of the Net Proceeds of any Potline Reduction Sales (less the 
administrative fee pursuant to Section 4.13.1) shall be credited against the Monthly Charge from 
the effective date of the notice pursuant to Section 10.3.1 until the Cut-Off Date or, if such 
amount is in excess of the Monthly Charge otherwise applicable, such excess shall be paid to 
Kenergy for payment to Alcan. The “Cut-Off Date” shall mean the earliest to occur of (a) the 
first day of the 49th Billing Month after the effective date of the notice given under Section 
10.3.1, (b) a date specified in a written notice, if any, by Alcan to Kenergy and Big Rivers, and 
(c) the earlier of the date (i) one year after the date Alcan commences smelting operations with 
respect to one or more pots on the previously suspended potline or (ii) all Potline Reduction 
Sales Agreements have been terminated or expired after Alcan commences smelting operations 
with respect to one or more pots on the previously suspended potline. Sales of Energy after the 
Cut-Off Date shall be Surplus Sales pursuant to Section 10.1 and not Potline Reduction Sales 
pursuant to this Section 10.3. Kenergy agrees that it shall not be permitted to extend the term of 
Potline Reduction Sales beyond forty-eight months, provided that nothing in this Section 10.3.6 
shall preclude Kenergy from providing a new notice under Section 10.3.1 after aluminum 
smelting operations at the suspended potline have been restored, subject to Section 10.3.1(iv). 

10.3.7 For any Potline Reduction Sale, (i) Kenergy shall pay to Big Rivers 
any excess of Big Rivers’ actual income tax liability relating to such Potline Reduction Sale over 
the estimated income tax liability for such Potline Reduction Sale that was used for purposes of 
calculating the Net Proceeds on such Potline Reduction Sale, and (ii) Big Rivers shall pay to 
Kenergy any excess of Big Rivers’ estimated income tax liability for such Potline Reduction Sale 
that was used for purposes of calculating the Net Proceeds on such Potline Reduction Sale over 
the actual income tax liability of Big Rivers relating to such Potline Reduction Sale. 

10.3.8 For the avoidance of doubt, (i) Potline Reduction Sales shall not 
include Surplus Sales, Economic Sales or Undeliverable Energy Sales; (ii) nothing in this 
Section 10.3 shall be construed to relieve Kenergy of its obligation with respect to the Base 
Energy Charge, the TIER Adjustment or other components of the Monthly Charge payable 
pursuant to Article 4; and (iii) nothing in this Agreement precludes Undeliverable Energy Sales 
under Section 10.2 from becoming Potline Reduction Sales if all conditions of this Section 10.3 
are met. 

10.4 Alcan Retail Agreement. Kenergy covenants that: 

10.4.1 it will at all times fully perform and discharge all of its obligations 
under the Alcan Retail Agreement, and under any transmission agreement pursuant to which 
amounts of Energy are delivered directly or indirectly to Kenergy for sale and transmission to 
A Jcan; 

10.4.2 it will not resell any Electric Services purchased from Big Rivers 
under this Agreement to any user other than Alcan, except as expressly permitted in this 
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Agreement or with the prior written consent of Big Rivers, which may be withheld by Big Rivers 
in its sole discretion, and shall require that any Energy that Kenergy purchases from Big Rivers 
under this Agreement and resells to Alcan must be consumed by Alcan in connection with the 
operation of its Sebree Smelter; 

10.4.3 it will not take any action or support any action by others that in any 
manner would impede Kenergy’s ability to fulfill its obligations to Big Rivers under this 
Agreement nor will it amend or modify the Alcan Retail Agreement, including with respect to (i) 
the rates, terms and conditians for service; (ii) the “Base Monthly Energy,” “Supplemental 
Energy,” or “Market Energy” under the Alcan Retail Agreement; (iii) Alcan’s payment 
obligations; or (iv) the term of the Alcan Retail Agreement without the prior written consent of 
Big Rivers; 

10.4.4 it will not waive compliance by Alcan with any of its obligations 
under the Alcan Retail Agreement, fail to fully enforce the Alcan Retail Agreement against 
Alcan, or act in any manner that would adversely affect Kenergy’s ability to fulfill its obligations 
under this Agreement; 

10.4.5 it will provide to Big Rivers all notices of default received or sent by 
Kenergy pursuant to the Alcan Retail Agreement; 

10.4.6 it will not terminate the Alcan Retail Agreement if the termination 
would be a breach by Kenergy thereof (including rejection of the agreement in bankruptcy or 
reorganization proceeding); 

10.4.7 it will not terminate the AIcan Retail Agreement for breach by Alcan 
without providing Big Rivers notice of such Alcan breach and a reasonable opportunity for Rig 
Rivers to cure such Alcan breach, if it should elect, in its sole discretion, to do so. Big Rivers’ 
opportunity to cure will extend, at a minimum, for a period of not less than ten Business Days 
after the later of (i) the applicable period of time available for a cure by Alcan under the Alcan 
Retail Agreement, or (ii) notice of the breach by Alcan is delivered by Kenergy to Big Rivers; 
and 

10.4.8 it will not assign or transfer (by operation of law or otherwise) any 
rights or interests that it may have in the Alcan Retail Agreement to any Person without (i) 
subject to Section 16.2, first obtaining the written consent of Big Rivers, which consent will not 
be unreasonably withheld or delayed, and (ii) causing the transferee of the Alcan Retail 
Agreement to assume and agree to perform all of Kenergy’s obligations under this Agreement 
which arise following that assignment or transfer. 

10.5 Refund of Income Tax Estimated for Net Proceeds. Rig Rivers shall return to 
Kenergy for the benefit of Alcan any incame taxes deducted in calculating the Net Proceeds of a 
sale of Energy by Big Rivers which Big Rivers ultimately determines are not required to be paid 
due to the application of a net operating loss carry-forward of Big Rivers that existed on the 
Effective Date and that otherwise would have expired unused. 

10.6 Mitigation of Uncontrollable Force. Kenergy covenants that (a) if there is an 
Uncontrollable Force that prevents Big Rivers from delivering or Kenergy from receiving any 
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Electric Services as required under this Agreement, Kenergy shall use reasonable commercial 
efforts to obtain Energy and related services from a Third Party Supplier for sale and delivery to 
Alcan as required under the Alcan Retail Agreement, and (b) Kenergy will take such other 
actions as are reasonably necessary to avoid a breach or default under the Alcan Retail 
Agreement that might, if not cured as required by that agreement, result in Alcan,’s invocation of 
any of the remedies set forth in Article I4 of the Alcan Retail Agreement. 

ARTICLE 1 1  

_ . ~  UNCONTROLLABLE FORCES 

11.1 Occurrence of an Uncontrollable Force. No Party will be considered to be in 
breach or default in the performance of any of its obligations under this Agreement if the failure 
of performance is due to an Uncontrollable Force, except as otherwise provided in this Article 
11. If either Party is unable, in whole or in part, by reason of Uncontrollable Force to carry out 
its obligations, then the obligations of the Parties, to the extent that they are affected by such 
Uncontrollable Force, will be suspended during the continuance of any inability so caused, but 
for no longer period. A Party will not be relieved of liability for failing to perform if such failure 
is due to causes arising out of its awn negligence or willful acts or omissions. 

11.2 Mitigation. A Party rendered unable to fulfill any obligation by reason of an 
Uncontrollable Force shall exercise due diligence to remove or remedy such inability as 
promptly as reasonably possible. Nothing contained herein may be construed to require a Party 
to prevent or to settle a labor dispute against its will. 

1 1.3 Notice of Uncontrollable Force. A Party shall notify the other Party at the earliest 
practicable time following (i) the occurrence of any Uncontrollable Force which renders such 
Party incapable of performing hereunder or (ii) the time at which such Party has reason to expect 
that such an IJncontrollable Force is imminent. Kenergy also shall notify Big Rivers if it 
receives notice from Alcan that Alcan anticipates that it will be unable to perform its obligations 
to Kenergy under any contract or agreement that affects Kenergy’s performance under this 
Agreement due to an Ilncontrollable Force and Big Rivers is not an additional addressee of such 
notice. 

1 1.4 Payment ,ObliaatioS. Notwithstanding anything in this Agreement to the 
contrary, the occurrence of an Uncontrollable Force shall not relieve Kenergy of its payment 
obligations under Article 4, including its payment obligations with respect to the Base Energy 
Charge. 

ARTICLE 12 

REPRESENTATIONS AND WARRANTIES 

12. I Representations and Warranties of Big Rivers. Big Rivers hereby represents and 
warrants to Kenergy as follows: 

12.1.1 Big Rivers is an electric generation and transmission cooperative 
corporation duly organized and validly existing and in good standing under the laws of the 
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Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement, to perform its obligations hereunder, and to carry on its business as it is now being 
conducted and as it is contemplated hereunder to be conducted during the Term hereof. 

12. I .2 The execution, delivery and performance of this Agreement by Big 
Rivers have been duly and effectively authorized by all requisite corporate action. 

12.2 Reuresentations and Warranties of Kenera .  Kenergy hereby represents and 
warrants to Big Rivers as follows: 

12.2.1 Kenergy is an electric cooperative corporation duly organized, 
validly existing and in good standing under the laws of the Commonwealth of Kentucky, and has 
the power and authority to execute and deliver this Agreement, to perform its obligation 
hereunder, and to carry on its business as such business is now being conducted and as is 
contemplated hereunder to be conducted during the Term hereof. 

12.2.2 The execution, delivery and performance of this Agreement by 
Kenergy have been duly and effectively authorized by all requisite corporate action. 

ARTICLE 13 

ADDITIONAL AGmEMENTS 

13.1 Regulatory Proceedinps. 

13.1.1 KPSC Jurisdiction. Nothing in this Agreement shall limit or expand 
the jurisdiction of the KPSC over Big Rivers, Kenergy or the rates, terms and conditions of 
Electric Service to Kenergy. 

13.1.2 Notice of Material Filings. Big R.ivers shall provide to Kenergy and 
Alcan a copy of any filing with the KPSC or FERC that seeks a change in Big Rivers’ tariff, or 
relief authorized by KRS 278.020, KRS 278.030, KRS 278.212, KRS 278.218, KRS 278.300, 
KRS 278.183 or 807 KAR 5:056. 

13.2 Audit Rights. 

13.2.1 Kenergy will permit Big Rivers to audit, upon reasonable notice, at 
its own expense, at a mutually agreeable time, all information in the possession of Kenergy 
relating to its service to Alcan under the Alcan Retail Agreement, including scheduled usage, 
meter records and billing records. Kenergy shall retain all documentation applicable to service 
to Alcan under the Alcan Retail Agreement for a period of three years beyond the date of the 
service. Nothing in this Section 13.2 shall obligate Kenergy to disclose attorney-client 
privileged information. 

13.2.2 Big Rivers will permit Kenergy and Alcan to audit, upon reasonable 
notice, at its own expense, at a mutually agreeable time, all information in the possession of Big 
Rivers relating to its service to Kenergy under this Agreement, including scheduled deliveries, 
meter records, billing records, records related to payments made by Alcan to Big Rivers pursuant 
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to the assignment described in Section 5.1, and such other documents related to payment for and 
determination of the amount of Electric Services supplied by Big Rivers and delivered to 
Kenergy for resale and delivery to Alcan and the appropriate classification of such Energy. Big 
Rivers shall retain all documentation applicable to service to Kenergy under this Agreement for a 
period of three years. 

13.3 [Reserved.] 

13.4 
forth in Appendix B. 

Patronage Carith.  Big Rivers shall amend its bylaws to adopt the provisions set 

13.5 [Reserved.] 

13.6 Negotiation of Replacement Agreement. If this Agreement has not been 
terminated earlier, Big Rivers shall negotiate in good faith with Kenergy and Alcan, no later than 
January 1, 2023, concerning rates and terms and conditions for new power supply arrangements 
following the expiration of this Agreement on December 31,2023. 

13.7 Entitlement to Large Industrial Rate. If this Agreement terminates pursuant to a 
closure of the Sebree Smelter as set forth in Section 7.3.1 and Alcan continues non-smelting 
operations, Big Rivers acknowledges and agrees that Alcan will be entitled to be served by 
Kenergy under the Large Industrial Rate; provided, however, the capacity and associated Energy 
served under the Large Industrial Rate shall not exceed 15 MW. 

13.8 Unbundling. Unless required by Applicable Law, Big Rivers will not seek to 
amend the Large Industrial Rate: 

(a) To create unbundled services if unbundling those services 
alone would result in a more than $1 million of additional revenue to Big Rivers; and 

(b) In a manner which results in categories of OATT costs being 
charged to Kenergy which Alcan is responsible far under the Alcan Retail Agreement and which 
are utilized by but not charged to the Non-Smelter Ratepayers. 

13.9 Not Exclusive Service Arrangement. Nothing in this Agreement may be 
construed (i)  to limit the ability of Kenergy to purchase capacity, Energy or other services from 
Persons other than Big Rivers to serve Alcan, or (ii) to amend, waive or otherwise alter the terms 
of Rig Rivers' plan of reorganization, as modified June 1 ,  1998, or agreements relating thereto 
regarding the supply obligation of Big Rivers after July 17, 1998, for wholesale power required 
by Kenergy to provide Electric Service to Alcan or Century. 
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ARTICLE 14 

EVENTS OF DEFAULT: REMEDIES 

14.1 Events of Default. Each of the following constitutes an “Event of Default” under 
this Agreement: 

14.1.1 Failure by a Party to make any payment in accordance with this 
Agreement within three Business Days following the non-performing Party’s receipt of written 
notice of the non-performing Party’s default in its payment obligation; 

14.1.2 Failure of a Party to perform any material duty imposed on it by this 
Agreement (other than a failure to make a payment when due) within 30 days following the non- 
performing Party’s receipt of written notice of the non-performing Party’s breach of its duty 
hereunder; 

14.1.3 Any attempt by a Party to transfer an interest in this Agreement other 
than as permitted pursuant to Article 16; 

14.1.4 The occurrence and continuance of an “Event of Default” under the 
Alcan Retail Agreement; 

14.1.5 Any filing of a petition in bankruptcy or insolvency, or for 
reorganization or arrangement under any bankruptcy or insolvency laws, or voluntarily taking 
advantage of any such laws by answer or otherwise or the commencement of involuntary 
proceedings under any such laws by a Party and such petition has not been withdrawn or 
dismissed within 60 days after filing; 

14.1.6 Assignment by a Party for the benefit of its creditors; 

14.1.7 Allowance by a Party of the appointment of a receiver or trustee of 
all or a material part of its property and such receiver or trustee has not been discharged within 
60 days after appointment; or 

14.1.8 Failure, inability or refusal of Kenergy to cure a breach ar default by 
Kenergy under the Alcan Retail Agreement which gives rise to a termination of the Alcan Retail 
Agreement, or any termination by Kenergy of the Alcan Retail Agreement in breach or default 
thereof. 

14.2 Remedies, General. Except as otherwise provided in this Agreement, following 
the occurrence and during the continuance of an Event of Default by either Party, the non- 
defaulting Party may, in its sole discretion, elect to terminate this Agreement upon written notice 
to the other Party, or to seek enforcement of its terms at law or in equity. Unless otherwise 
provided herein, remedies provided in this Agreement are cumulative, unless specifically 
designated to be an exclusive remedy and nothing contained in this Agreement may be construed 
to abridge, limit, or deprive either Party of any means of enforcing any remedy either at law or in 
equity for the breach or default of any of the provisions herein provided that: 
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14.2.1 UNDER NO CIRCUMSTANCE WILL EITHER PARTY OR ITS 
RESPECTIVE AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGER, 
EMPLOYEES OR AGENTS BE LIABLE HEREUNDER TO THE OTHER PARTY, ITS 
AFFILIATES, DIRECTORS, OFFICERS, MEMBERS, MANAGERS EMPLOY&S OR 
AGENTS WHETHER IN TORT, CONTRACT OR OTHERWISE FOR ANY SPECIAL, 
INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES, INCLlJDTNG 
LOST PROFITS. EACH PARTY’S LIABILITY HEREUNDER WILL BE LIMITED TO 
DIRECT, ACTUAL DAMAGES. THE EXCLLJSION OF ALL OTHER DAMAGES 
SPECIFIED IN THIS SECTION IS WITHOUT REGARD TO THE CAUSE OR CAIJSES 
RELATING THEUTO.  THIS PROVISION WILL SURVIVE TERMINATION OF THIS 
AGREEMENT. 

14.2.2 Neither Party may terminate this Agreement as a result of an “Event 
of Default” under the Alcan Retail Agreement if the actions or omissions of Kenergy caused 
such “Event of Default”; provided, that either Party may terminate this Agreement if the Alcan 
Retail Agreement is terminated for any reason. 

14.2.3 Unless otherwise provided herein, if a Party is in breach of its 
obligations under this Agreement but such breach does not constitute, or would not with the 
passage of time or the giving of notice constitute, an Event of Default and this Agreement does 
not provide any other remedy therefor, if such breach has not been cured by the breaching Party 
within 60 days after receiving written notice from the non-breaching Party setting forth, in 
reasonable detail, the nature of such breach, the non-breaching Party may bring a claim for 
money damages with respect to such breach and exercise its rights under Section 15.2, but will 
not be entitled to terminate, or seek to terminate, this Agreement, or suspend performance of its 
obligations and duties hereunder as a result of such breach. 

ARTICLE IS 

DISPUTE RESOLUTION 

15.1 Resolution Meet ins .  If a dispute arises between the Parties concerning the terms 
or conditions of this Agreement, the duties or obligations of the Parties under this Agreement, or 
the implementation, interpretation or breach of this Agreement, either Party may request in 
writing a meeting among an authorized representative of each of the Parties and, if applicable, 
Alcan to discuss and attempt to reach a resolution of the dispute. Such meeting will take place 
within ten days or such shorter or longer time as agreed upon by the Parties of the request. 
Nothing in this Section 15.1 shall toll or extend the cure period with respect to the failure by a 
Party to perform its obligations under this Agreement. 

Right to Pursue Rights and Remedies. Absent resolution of a dispute pursuant to 
Section 15.1, the Parties may pursue at any Governmental Authority all rights and remedies that 
they may have at law, in equity or pursuant to this Agreement subject to the limitations set forth 
in this Agreement. Notwithstanding the provisions of this Article 15, each Party may at all times 
seek injunctive relief, where its delay in doing so could result in irreparable injury, 

15.2 
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ARTICLE 16 

GENERAL PROVISIONS/SUCCESSORS AND ASSIGNS 

16.1 Binding Nature. This Agreement will inure to the benefit of and be binding upon 
the Parties hereto and their respective successors and permitted assigns. No interest in this 
Agreement may be transferred or assigned by either Party, in whole or in part, by instrument or 
operation of law, without the prior written consent of the other Party, except as provided in 
Section 16.4, and except that, subject to satisfaction of the conditions of Section 16.2, 
assignment may be made by either Party to such Person as acquires all or substantially all the 
assets of the assigning Party or which merges with or acquires all or substantially all of the 
equity of such Party. When consent is required, consent may not be unreasonably withheld, 
conditioned or delayed. 

16.2 Limitation on Assignment. In no event may either Party assign this Agreement 
(including as part of a sale of all or substantially all the assets of the assigning Party or a merger 
with or purchase of substantially all the equity interests of such Party) (i) to any Person that does 
not have adequate financial capacity as demonstrated to the reasonable satisfaction of the non- 
assigning Party or that would otherwise be unable to perform the obligations of the assigning 
Party pursuant to this Agreement or (ii) on any terms at variance from those set forth in this 
Agreement except as agreed to in writing by the Parties. 

16.3 Duties. No permitted assignment or transfer will change the duties of the Parties, 
or impair the performance under this Agreement except to the extent set forth in such permitted 
assignment and approved in writing by the Parties. No Party is released from its obligations 
under this Agreement pursuant to any assignment, unless such release is granted in writing. 

16.4 Financing Lien. Either Party may, without the approval of the other Party, assign 
this Agreement as collateral security or grant one or more mortgages (including one or more 
deeds of trust or indentures) on or security interests in its interest under this Agreement in 
connection with the general financing of its assets or operations. 

16.5 E3& Rivers Restructuring. 

16.5.1 In connection with a Restructuring, Kenergy, Alcan, Century and Big 
Rivers shall determine a good faith estimate of the cumulative increase or decrease in the TIER 
Adjustment that such Restructuring would cause in each Fiscal Year over the 24-Billing Month 
period following the date of the effectjveness of Restructuring [the “Restructuring Amount”). 
Any change in the L.arge Industrial Rate approved at the time of or in connection with the 
Restructuring shall not be considered as an effect of the Restructuring. Nothing in this 
Agreement, including this Section 16.5, shall limit the ability of Big Rivers to seek a change in 
or modification of the L,arge Industrial Rate in connection with the occurrence of a 
Restructuring. 

165.2 The Monthly Charge in each month of the 48-month period following 
the effectiveness of the Restructuring shall be increased or decreased, as applicable, by an 
amount equal to 1/48th of the product of the Restructuring Amount and the Applicable 
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Percentage; provided, that the application of this Section 16.5 shall not result in Kenergy paying 
less than the sum of the Large Industrial Rate, the FAC Factor, the Environmental Surcharge 
Factor and the Non-FAC Purchased Power Adjustment Factor, all on a per MWh basis, for a 
customer with a 98% load factor with respect to Base Monthly Energy in any Fiscal Year. 
Sample calculations for determining a Restructuring Amount are set forth in Exhibit 4. 

16.5.3 This Section 16.5 shall not be applicable to any Restructuring 
undertaken in response to the loss of revenue caused by the termination of the Century 
Wholesale Agreement. 

16.5.4 If Alcan, Century, Kenergy and Big Rivers are not able to determine 
a mutually agreeable estimate of the Restructuring Amount, then Big Rivers, Kenergy, Alcan or 
Century may petition to the KPSC to determine the Restructuring Amount. 

ARTICLE 17 

MISCELLANEOUS 

I 7. I Governingkw. This Agreement shall be interpreted, governed by and construed 
under the laws of the Commonwealth of Kentucky, without regard to its conflicts of law rules. 

17.2 Jurisdiction. The Parties hereby agree that the courts of the Commonwealth of 
Kentucky will have exclusive jurisdiction over each and every judicial action brought under or in 
relationship to this Agreement; provided that the subject matter of such dispute is not a matter 
reserved by law to the KPSC, or to the U S .  federal judicial system (in which event exclusive 
jurisdiction and venue will lie with the U.S. District Court for the Western District of Kentucky), 
and the Parties hereby agree to submit to the jurisdiction of Kentucky courts for such purpose. 
Venue in state court actions will be in the Henderson Circuit Court as the court in which venue 
will lie for the resolution of any disputes under this Agreement. Nothing in this paragraph 
prohibits a Party from referring to FERC any matter properly within FERC’s jurisdiction. 

17.3 Waiver. The waiver by either Party of any breach of any term, covenant or 
condition contained herein will not be deemed a waiver of any other term, covenant or condition, 
nor will it be deemed a waiver of any subsequent breach of the same or any other term, covenant 
or condition contained herein. 

17.4 Amendments. 

17.4.1 This Agreement may be amended, revised or modified by, and only 
by, a written instrument duly executed by both Parties. 

17.4.2 The Parties acknowledge and agree that nothing in this Agreement 
shall limit the right of Big Rivers to file changes to the OATT, or limit the right of any Party to 
challenge any aspect of the OATT, including the applicable loss factor, the transmission service 
rates or any other transmission or ancillary service issue presented to FERC. 

17.5 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
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fulfill its obligations under this Agreement; provided that no Party will be obligated to expend 
money or incur material economic loss in order to facilitate performance by the other Party. 
Where the consent, agreement, or approval of either Party must be obtained hereunder, such 
consent, agreement or approval may not be unreasonably withheld, conditioned or delayed unless 
otherwise provided herein. Where either Party is required or permitted to act or fail to act based 
upon its opinion or judgment, such opinion or judgment may not be unreasonably exercised. 
Where notice to the other Party is required to be given herein, and no notice period is specified, 
reasonable notice shall be given. 

_I - 
If to Big Rivers: 

If to Kenergy: I 

17.6 Notices. A notice, consent, approval or other communication under this 
Agreement must be in writing, addressed to the Person to whom it is to be delivered at such 
Person’s address shown below and (a) personally delivered (including delivery by a nationally 
recognized overnight courier service), or (b) transmitted by facsimile, with a duplicate notice 
sent by a nationally recognized overnight courier service, provided however, that ( i )  a notice 
under Section 2.3.2(a)(iii) or Section 10.2 may be given by telephone to be followed as soon as 
reasonably practicable by written notice as described herein and (ii) a notice of Uncontrollable 
Force shall be given by whatever means is available followed by notice in writing as described 
herein as soon as reasonably practicable. A notice given to a Person in accordance with this 
Section 17.6 will be deemed to have been delivered (a) if personally delivered to a Person’s 
address, on the day of delivery if such day is a Business Day, or otherwise on the next Business 
Day, or (b) if transmitted by facsimile to a Person’s facsimile number and a correct and complete 
transmission report is received, or receipt js confirmed by telephone, on the day of transmission 
if a Business Day, otherwise on the next Business Day; provided, however, that such facsimile 
transmission will be followed on the same day with the sending to such Person of a duplicate 
notice by a nationally recognized overnight courier to that Person’s address. For the purpose of 
this Section 17.6, the address of a Party is the address set aut below or such other address which 
that Party may from time to time deliver by notice to the other Party, in accordance with this 
Section 17.6: 

Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Facsimile: (270) 827-255 8 
Attn: President and CEO 

Kenergy Corp. 
6402 Old Corydon Road 
Henderson, Kentucky 42420 
Facsimile: (270) 826-3999 
Attn: President and CEO 

17.7 Severability. If any clause, sentence, paragraph or part of this Agreement should 
for any reason be finally adjudged by any court of competent jurisdiction to be unenforceable or 
invalid, such judgment will not affect, impair or invalidate the remainder of this Agreement but 
will be confined in its operation to the clause, sentence, paragraph or any part thereof directly 
involved in the controversy in which the judgment is rendered, unless the loss or failure of such 
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clause, sentence, paragraph or part of this Agreement materially adversely affects the benefit of 
the bargain to be received by either or both of the Parties, in which event the Parties shall 
promptly meet and use their good faith best efforts to renegotiate this Agreement in such a 
fashion as will restore the relative rights and benefits of both Parties or, absent such 
renegotiation, the Party that was so materially adversely affected will be entitled, in its 
discretion, to terminate this Agreement. 

17.8 Survival. Each provision of this Agreement providing for payment for Electric 
Services and any other amounts due hereunder, distribution of patronage capital, assignment of 
the right to collect and enforce collection of amounts due, or related to remedies for default, 
damage claims, indemnification or payment of other liabilities will survive termination of this 
Agreement to the full extent necessary for their enforcement and the protection of the Party in 
whose favor they run. 

17.9 Merger. This Agreement constitutes the entire agreement and understanding of 
the Parties with respect to the matters addressed herein and supersedes all other prior or 
contemporaneous understandings or agreements, both written and oral, between the Parties 
relating to the subject matter of this Agreement, except as otherwise provided in (a) Section 6.1 
and Section 7.2.5 hereof, (b) Amendment to Wholesale Power Agreements, dated as of July 15, 
1998, by and between Big Rivers and Green River Electric Corporation, or (c) Amendment to 
Wholesale Power Agreements, dated as of July 15, 1998, by and between Big Rivers and 
Henderson Union Electric Cooperative Carp. The Parties agree and acknowledge that the 
agreements referred to in clauses (b) and (c) shall survive following the effectiveness of this 
Agreement. The Parties acknowledge that Big Rivers and Alcan disagree, notwithstanding the 
Unwind Transaction, as to the obligation of Big Rivers, in the absence of a new or amended 
contract, to serve Kenergy for the benefit of Alcan when the Existing Alcan Agreement 
terminates or when this Agreement terminates. 

17.10 Further Assurances. The Parties shall execute such additional documents 
including a consent to assignment, legal opinions, estoppel letters or similar documents, and shall 
cause such additional actions to be taken as may be required or, in the judgment of any Party, be 
necessary or desirable, to effect or evidence the provisions of this Agreement and the 
transactions contemplated hereby. 

17.1 1 Counterparts. This Agreement may be executed in any number of counterparts, 
which together will constitute but one and the same instrument and each counterpart will have 
the same force and effect as if they were one original. 

17.12 Third-party Beneficiaries. Nothing in this Agreement may be construed to create 
any duty to, or standard or care with reference to, or any liability to, or any benefit for, any 
Person not a Party to this Agreement other than Alcan. 

17.13 Headings. The headings contained in this Agreement are solely for convenience 
and do not constitute a part of the agreement between the Parties, nor should such headings be 
used to aid in any manner in the construction of this Agreement. 
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17. I4 No Agency. This Agreement is not intended, and may not be construed to create 
any association, joint venture, agency relationship or partnership between the Parties or to 
impose any such obligation or liability upon either Party. Neither Party will have any right, 
power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as 
or to be an agent or representative of, a r  otherwise bind, the other Party. 

[Signatures Follow on Next Page] 
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IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and year first 
above written. 

BIG RIVERS ELECTRIC CORPORATION 

BY:-- ..- 
Name: 
Title: 

KENERGY COW. 

-- By: 
Name: S a .  Novick 
Title: Pre 'dent and CEO 

[Wholesale Agreement (Alcan)] 



BIG RIVERS ELECTRIC CORPORATION 

I_ 

By: 
Name: Mark A .  Bailey 
Title: President and CEO 

[AIcan Wholesale Agreement] 



SCHEDULE 4.1 l(c) 
REFERENCE ANNUAL FUEL COSTS PER MWH 

Fuel Cost Der 
c_ Year MWH Sales: 

2008 15.68 
2009 16.44 
2010 16.74 
201 1 
2012 
2013 
2014 
2015 
2016 
2017 
2018 
2019 
2020 
202 I 
2022 
2023 

7.23 
7.65 
8.25 
7.82 
8.37 

18.38 
18.74 
18.43 
19.18 
19.04 
19.90 
19.23 
19.74 

* Includes cost of Startups 
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SCHEDULE 6.2.2 
LISTING OF OBLIGATIONS TERMINATED PURSUANT TO THE UNWIND 

TRANSACTIONS 

RETAIL OBLIGATSONS AND AMENDMENTS 

1. 

2. 

3.  

4. 

5. 

6 .  

Agreement for Electric Service, dated July 15, 1998, between Henderson Union 
Electric Cooperative Corp. and Alcan Aluminum Corporation 

Agreement for Electric Service, dated July 15, 1998, between Green River 
Electric Corporation and Southwire Company 

Amendment No. I to Agreement for Electric Service, dated as of July 15, 1998, 
between Henderson Union Electric Cooperative Corp. and Alcan Aluminum 
corporation 

Amendment No. 1 to Agreement for Electric Service, dated as of July 15, 1998, 
between Green River Electric Corporation and Southwire Company 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Cow. and Alcan Aluminum Corporation 

Amendment No. 2 to Agreement for Electric Service, dated as of November 30, 
2000, between Kenergy Corp. and Southwire Company 

WHOLESALE OBLIGATIONS AND AMENDMENTS 

7. Agreement for Electric Service, dated as of July 15, 1998, between Green River 
Electric Corporation and LG&E Energy Marketing Inc. 

8. Agreement for Electric Service, dated as of July 15, 1998, between Henderson 
llnion Electric Cooperative Corp. and LG&E Energy Marketing Inc. 

9. Amendment to Wholesale Power Agreements Dated October 12, 1974 and June 
1 1, 1962 Between Big Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Corp. 

10. Amendment to Wholesale Power Agreements Dated February 16, 1988 and June 
I 1, 1962 Between Rig Rivers Electric Corporation and Kenergy Corp., dated as of 
November 30,2000, between Big Rivers Electric Corporation and Kenergy Corp. 

1 1 .  Agreement of Big Rivers Electric Corporation with Respect to Future Policies and 
Procedures Regarding Big Rivers’ Transmission System (sometimes referred to as 
the “Wholesale IS0 Agreement”), dated as of July 15, 1998, between Big Rivers 
Electric Corporation, Green River Electric Corporation, Henderson Union Electric 
Cooperative Corp., Jacksan Purchase Electric Cooperative Corporation, and 
Meade County Rural Etectric Cooperative 
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CERTAIN REORGANIZATION DOCUMENTS 

12. Letter Regarding Schedule 5,4(a)( 1) Provisions Regarding Restitution Amounts, 
dated July 2, 1998, from Geo. F. Hobday, Jr. on behalf of Big Rivers, sent to 
Frank N. King, W. David Denton, David C. Brown, Michael Kurtz, Allison 
Wade, and Charles Ritz 

13, Letter Regarding Restitution Payments, dated July 13, 1998, from Michael Kurtz 
sent to James M. Miller and Geoff Hobday 

Letter Regarding Restitution Payments, dated July 14, 1998, from Michael Care, 
on behalf of Big Rivers, sent to Allan Eyre and John Henderson 

14. 

15. Letter Regarding Restitution Payments, dated July 15, 1998, from Allan B. Eyre, 
on behalf of Alcan, and John Henderson, on behalf of NSA and Southwire, sent to 
Michael Core 

SECURJTY AND LOCKBOX AGREEMENTS 

16. Security and Lockbox Agreement, dated as of July 15, 1998, among PNC Bank, 
N.A., LG&E Energy Marketing Inc., Kenergy (as successor to Henderson Union), 
Alcan Corporation (as successor to Alcan Aluminum Corporation) and Alcan 
Primary Products Corporation (as successor to Alcan Corporation) 

17. Security and Lockbox Agreement, dated as of July 15, 1998, by and among 
LG&E Marketing Inc., Green River Electric Corporation, and Southwire 
Company 

LOAD MANAGEMENT AGREEMENTS 

18. Load Management Agreement for Electric Power Supply, dated as of July 15, 
1998, among LG&E Energy Marketing Inc., Alcan Corporation (as siiccessor to 
Alcan Aluminum Corporation) and Alcan Primary Products Corporation (as 
successor to Alcan Corporation) 

19. Load Management Agreement for Electric Power Supply, dated as of July 15, 
f998, among LG&E Energy Marketing Inc., Southwire Company, Century 
Aluminum Company (as successor to Southwire Company), Century Aluminum 
of Kentucky LLC (as successor to Century Aluminum Company), Hancock 
Aluminum LLC (as successor to Century Aluminum of Kentucky LLC), and 
Century Aluminurn of Kentucky General Partnership (as successor to Hancock 
Aluminum LLC and NSA, Ltd.) 

ASSURANCES AND GUARANTIES 

20. Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Alcan Aluminum Corporation, with Related Guaranty, dated July 15, 
1998, executed by LG&E Energy Corp. in favor of AIcan Aluminum Corporation 
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21. 

22. 

23, 

24. 

25. 

26. 

Assurances Agreement, dated July 15, 1998, between LG&E Energy Marketing 
Inc. and Southwire Company, with Related Guaranty, dated July 15, 1998, 
executed by LG&E Energy Corp. in favor of Southwire Company 

Assurances Agreement, dated as of November 30, 2006, between Century 
Aluminum of Kentucky General Partnership and Big Rivers Electric Corporation 

First Amendment to Assurances Agreement Dated as of November, 30,2006, 
dated as of November -, 2007, by and between Century Aluminum of Kentucky 
General Partnership and Big Rivers Electric Corporation 

Guaranty, dated August 1,2003, from Alcan Corporation to and in favor of the 
E.ON Parties 

Guaranty, dated July 15, 1998, of E.ON (as successor to L,G&E Energy Corp.) to 
and in favor of Kenergy (as successor to Henderson Union) 

Guaranty, dated July 15, 1998, by E.ON (as successor to I,G&E Energy Corp.) to 
and in favor of Kenergy (as successor to Green River Electric Corporation) 

INDEMNIF~CAT~ON AGREEMENTS 

27. Indemnification and Assignment Agreement, dated July 15, 1998, between 
Henderson Union Electric Cooperative Corp. and Alcan Aluminum Corporatian 

Indemnification and Assignment Agreement, dated July 15, 1998, between Green 
River Electric Corporation and Southwire Company 

28. 

TIER 3 CONTRACTS AND RELATED DOCUMENTS 

29. 

30. 

31. 

32. 

33. 

Agreement for Tier 3 Electric Service (2001 -2002), dated as of July 15, 1998, 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Tier 3 Electric Service (2001-2005), dated as of July 15, 199& 
between Green River Electric Company and LG&E Energy Marketing, Inc., with 
Southwire Company as a third-party beneficiary 

Agreement for Interruptible Tier 3 Energy, dated as of July 25, 2002, between 
Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as ofNovember 5, 2002, 
between Kenergy Corp, and Big Rivers Electric Corporation 

Agreement for Interruptible Tier 3 Energy, dated as of September 15, 2003, 
between Kenergy Corp. and Big Rivers Electric Corporation 
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34. Agreement for Interruptible Tier 3 Energy, dated as of November 30,2006, 
between Kenergy Corp. and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Century), dated as of November 29,2007, between 
Kenergy Corp, and Big Rivers Electric Corporation 

Agreement for Tier 3 Energy (Alcan), dated as of November 29,2007, between 
Kenergy Corp. and Rig Rivers Electric Corporation 

Consent to the Agreement for Tier 3 Energy (Alcan), dated November 29,2007, 
by Alcan Primary Products Corporation 

Consent to the Agreement for Tier 3 Energy (Century), dated November 29,2007, 
by Century Aluminum of Kentucky General Partnership 

All other agreements related to the provision of Tier 3 service by or among Big 
Rivers, Kenergy, the Smelters or any L,G&E parties 

35. 

36.  

37, 

38. 

39. 

OTHER AGREEMENTS 

40. 

41. 

42, 

43. 

44. 

45. 

46. 

Assumption and Consent Agreement, dated as of August 1,2003, among Alcan 
Primary Products Corporation, WKE Station Two Inc., LG&E Energy Marketing 
Inc., Western Kentucky Energy Corp. and Kenergy 

Undertaking of Alcan Corporation, dated August 1,2003, from Alcan to and in 
favor of LG&E Energy Marketing Inc., and the Undertaking of Alcan Aluminum 
Corporation, dated July 15, 1998, in favor of Henderson Union Electric 
Cooperative Corporation and LC&E Energy Marketing Inc. 

Special Assignment Agreement, dated as of March 26,200 1 , among LG&E 
Marketing Inc., Southwire Company, Century Aluminum of Kentucky LLC and 
Century Aluminum Company 

Consent and Agreement, dated December 23,2005, among Century Aluminurn of 
Kentucky LLC, Century Aluminum Company, Hancock Aluminum LLC, NSA, 
Ltd., Century Aluminurn of Kentucky General Partnership, Metalsco, Ltd., 
Skyliner, Inc., Century Kentucky, Inc. and LG&E Energy Marketing Inc. 

Agreement with Respect to Procedures Regarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Green River Electric Corporation and 
Southwire Company 

Agreement with Respect to Procedures Regarding Big Rivers’ Transmission 
System, dated as of July 15, 1998, between Henderson Union Electric 
Cooperative C o p  and Alcan Aluminum Corporation 

Joint IJse Agreement, dated as of February 8,2000, between Western Kentucky 
Energy Corp. and Big Rivers Electric Corporation 
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SCHEDULE 6.2.3 
LISTING OF CERTAIN DULY AUTHORIZED AND EXECUTED AGREEMENTS 

RETAIL AGREEMENTS 

1. R.etail Electric Service Agreement by and between Kenergy Corp. and Alcan Primary 
Products Corporation 

2. Retail Electric Service Agreement by and between Kenergy COT. and Century 
Aluminum General Partnership 

WHOLESALE AGREEMENTS 

3. Wholesale Electric Service Agreement (Alcan) by and between Rig Rivers Electric 
Corporation and Kenergy Corp, 

4. Wholesale Electric Service Agreement (Century) by and between Big Rivers Electric 
Corporation and Kenergy Corp. 

COORDINATION AGREEMENTS 

5. Coordination Agreement by and between Big Rivers Electric Carporation and Alcan 
Primary Products Corporation 

6.  Coordination Agreement by and between Big Rivers Electric Corporation and Century 
Aluminurn of Kentucky General Partnership 

LOCKBOX AGREEMENTS 

7. Security and Lockbox Agreement (Alcan) by and among Old National Bank, Big Rivers 
Electric Corporation, Kenergy COT., and Alcan Primary Products Corporation 

Security and Lockbox Agreement (Century) by and among Old National Bank, Big 
Rivers Electric Corporation, Kenergy Cdrp., and Century Aluminunr of Kentucky 
General Partnership 

8. 

GUARANTEES 

9. Parent Guarantee by Alcan Corporation in favor of Kenergy Corp., and Big Rivers 
Electric Corporation 

IO.  Parent Guarantee by Century Aluminum Company in favor of Kenergy Carp., and Big 
Rivers Electric Corporation 
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APPENDIX A 
Non-FAC Purchased Power Adjustment Factor 

A. Base Monthly Energy Sales to the smelters are subject to a Non-FAC Purchased Power 
Adjustment (PPA) to recover purchased power costs that the smelters have agreed to pay 
and are not otherwise included in Big Rivers’ Fuel Adjustment Clause (FAC). 

8. Definitions 

Definitions have the meanings given to them in the Agreement except as provided below: 

“Account” is the specified numbered account as set forth in the Uniform System of Accounts - 
Electric, promulgated under Bulletin 1767B-1 by the Rural Utilities Service, an agency of the 
U.S. Department of Agriculture. 

“SEPA” is the Southeastern Power Administration, an agency of the 1J.S. Department of Energy, 
or any successor agency. 

“Wholesale Smelter Agreements” 
Wholesale Agreement. 

are the Alcan Wholesale Agreement and the Century 

C. Determination of the PPA 

(1) The monthly amount computed for all wholesale sales to which this PPA is applicable shall 
be increased or decreased at a rate per kWh in accordance with the following formula: 

PPA = PP(m)/S(m) - PP(b)/S(b) 

Where PPA is the PPA Factor for the month; PP(m) is the current Purchased Power Cost for 
the month; S(m) is the current applicable sales; PP(b) is the Purchased Power Cost for the 
base period; and S(b) is the sales in the base period. For the initial base period, PP(b)/S(b) 
(the “Purchased Power Base”) is $0.00175. 

(2) Purchased Power Costs (PP) shall be the sum o f  

(a) The total cost of power purchased (including purchases from SEPA) that is expensed by 
Big Rivers to Account 555 (excluding those costs that are recovered through Big 
Rivers’ FAC and excluding costs expensed to Account Nos. 555.150, 555.151, and 
555.152 regarding Big Rivers’ cost share of HMP&L,’s Station Two) including 
transmission and related costs that are expensed to Account 565;  

(b) The total amount of any adjustments to Purchased Power Costs attribwable to prior 
months, whether positive or negative; and 

OHS East 160362115 17 



(c) The total cost of amounts credited by Big Rivers to Kenergy with respect to voluntary 
curtailments under Section 4.13.2 of either Smelter Wholesale Agreement to allow Big 
Rivers to avoid market priced purchases of power. 

Less: 

(c) The total cost of power purchased directly associated with sales (including related 
system energy losses) by Big Rivers either to non-Member purchasers of power or to 
Kenergy under either Wholesale Smelter Agreement for resale to either Smelter as 
energy products other than Base Monthly Energy, assuming SEPA power followed by 
the lowest cost power, whether generated or purchased, shall be allocated to Applicable 
Sales. 

(3) Applicable Sales (S) shall be all kilowatt-hours sold at wholesale by Big Rivers (a) to its 
Members under all electric rate schedules, including the Large Jndustrial Rate, for resale to 
Kentucky ratepayers (other than the Smelters), and (b) to Kenergy as Base Monthly Energy 
as defined in each of the Wholesale Smelter Agreements. 

(4) The current month (m) shall be the second month preceding the month in which the PPA 
Factor is billed. 
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APPENDIX B 

Proposed Big Rivers Bylaw Provisions 

Section 1. Operation on a Cooperative Basis. The cooperative shall at all 
times be operated on a non-profit, cooperative basis for the mutual benefit of its patrons. 
As used in these Bylaws, “patron” shall include members and non-members alike, who 
have expressly contracted in writing to do all or a portion of their business with the 
cooperative on a patronage basis on the terms contained in these Bylaws. No interest or 
dividends shall be paid or payable by the cooperative on any capital furnished by its 
patrons. 

Section 2. Patronage Net Earnings. (a) The patronage net earnings of 
the cooperative ( I )  attributable to that portion of the year during which the closing of the 
lJnwind Transaction occurs (the “llnwind Year”) that commences on January 1 of such 
year and ends on the last day of the month preceding the month in which the closing of 
the Unwind Transaction occurs (the “Initial Unwind Period”) and (2) attributable to 2008 
(if the Unwind Year shall not be 2008) and all subsequent years preceding the Unwind 
Year shall be determined and allocated to the patrons in accordance with the bylaws as in 
effect on January 1, 2008. The patronage net earnings of the cooperative attributable to 
that portion of the Unwind Year that commences on first day of the month in which the 
closing of the lJnwind Transaction occurs and ends on December 31 of such year (the 
“Subsequent llnwind Period”) (and all subsequent years) shall be determined and 
allocated to the patrons in accordance with the bylaws currently in effect. The patronage 
net earnings attributable to each of the Initial Unwind Period and the Subsequent Unwind 
Period will be determined by closing the books of the cooperative as of the last day of the 
Initial Unwind Period and by treating each of the Initial Unwind Period and the 
Subsequent Unwind Period as a short period taxable year; provided, that, the patronage 
net earnings of the cooperative attributable to the Unwind Transaction will be allocated 
solely as provided in clause (c)(2) below. 

(b) The taxable income or toss of the cooperative from business done with or for 
its patrons on a cooperative basis, as computed for L1.S. federal income tax purposes for 
purposes of calculating regular taxable income tax and alternative minimum taxable 
income, prior to taking into account any deductian for patronage dividends but after 
offset (if applicable) by any available tax loss carryforward amounts attributable to a 
deficit in patronage earnings from prior taxable years (“patronage net earnings”) shall, if 
positive, be allocated in an amount no less than the greater of such patronage net earnings 
as computed for regular income tax purposes and such patronage net earnings as 
computed for alternative minimum tax purposes to the patrons of the cooperative in the 
manner detailed in clause (c) below and, i f  negative, be treated in the manner detailed in 
clause (d) below. 

(c)( 1 )  As of the end of each taxable year, the amount of the patronage net earnings 
of the cooperative (except as provided in  clauses (c)(2) and (c)(3) below relating to the 
Unwind Transaction and Extraordinary Transactions) shall be allocated to the patrons of 
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the cooperative based on the ratio of the patronage net book earnings attributable to each 
such patron for the year over the patronage net book earnings attributable to all of the 
patrons for that year provided, however, that for the Subsequent Unwind Period, the 
allocation shall be made based on the ratio of the patronage net book earnings attributable 
to each such patron for the Subsequent Unwind Period over the patronage net book 
earnings attributable to all of the patrons far the Subsequent IJnwind Period. For this 
purpose, the patronage net book earnings attributable to each patron with respect to any 
year shall be MRura! -k Mhrgeindustriai -k Msrnelters, where 

M R W ~ I  = the greater of zero or ((bural - A) * KRural) 
ML.argelndustria1 = the greater of zero or ((Rhrgelndustrial -. A) * KLargclndustrial); 
Msrneiters = the greater of zero or ((Rsrnelters - A) * Ksrnelters). 
For purposes of the foregoing: 
R R u r a l  = the cooperative's system-average revenue per kWh for that year from 
sales to the applicable patron for resale to rural consumers (as determined 
pursuant to GAAP); 
RLargeIndustrial = the cooperative's system-average revenue per kWh for that year 
from sales to the applicable patron for resale to large industrial consumers (as 
determined pursuant to GAAP); 
RSmelters = the cooperative's system-average revenue per kWh for that year from 
sales to the applicable patron for resale to smelter consumers (as determined 
pursuant to GAAP); 
A = the cooperative's system-average cost per kWh for that year (based on the 
Total Cost of Electric Service, as set forth in the cooperative's RUS Form 12a for 
the year, and the Sales of Electricity (Grand Total), as set forth in the 
cooperative's RUS Form 12b for the year, and, hence, determined pursuant to 
GAAP); 
KRural = the number of kWh purchased by the applicable patron during that year 
for resale to rural consumers; 
KLargeIndustrial= the number of kWh purchased by the applicable patron during that 
year for resale to large industrial consumers; 
KSmetters= the number of kWh purchased by the applicable patron during that year 
for resale to smelter consumers (if any). 

Notwithstanding the foregoing, if the patronage net book earnings attributable to all of 
the patrons is negative for any year, the allocation of the patronage net earnings for that 
year shall instead be based on the ratio of (i) the cumulative patronage net earnings of the 
Cooperative allocated to each of the patrons in all prior years subsequent to 1998, which 
is the year in which Big Rivers' bankruptcy reorgankation closed, to (ii) the cumulative 
patronage net earnings allocated to all of the patrons during such years. 

(2) The patronage net earnings of the cooperative attributable to the IJnwind 
Transaction will be allocated amongst the patrons of the cooperative based on the ratio of 
the historic patronage allocations made to each of the patrons to the historic patranage 
allocations made to all of the patrons with respect to the period commencing with January 
1 ,  1999, which is the year subsequent to the year in which Big Rivers' bankruptcy 
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reorganization closed, and terminating on the last day of the month preceding the month 
in which the closing of the ‘CJnwind Transaction occurs. 

(3) In the event that an Extraordinary Transaction occurs as the result of the sale 
of generation or transmission assets, the patronage net earnings of the cooperative 
attributable to such sale of assets (but not in excess of the patronage net earnings for the 
year of such sale) will be allocated among the patrons of the Cooperative based on the 
ratio of the historic patronage allocations made to each of the patrons (other than 
allocations made pursuant to (i) the 2000 Patronage Capital Allocation, (ii) the Unwind 
Transaction, and (iii) this Section 2(c)(3)) to the historic patronage allocations made to all 
of the patrons (other than allocations made pursuant to (i) the 2000 Patronage Capital 
Allocation, (ii) the Unwind Transaction, and (iii) this Section 2(c)(3)) for the period 
commencing on the first day of the year during which depreciation allowances were first 
allowed for federal income tax purposes with respect to the assets sold and terminating on 
the last day of the year during which such assets were sold. In the event that an 
Extraordinary Transaction occurs other than as the result of the sale of generation or 
transmission assets, the patronage net earnings of the cooperative attributable to such 
Extraordinary Transaction (but not in excess of the patronage net earnings for the year of 
such Extraardinary Transaction) will be allocated among the patrons of the cooperative 
based on the ratio of the historic patronage allocations made to each of the patrons (other 
than allocations made pursuant to (i) the 2000 Patronage Capital Allocation, (ii) the 
Unwind Transaction, and (iii) this Section 2(c)(3)) to the historic patronage allocations 
made to all of the patrons (other than allocations made pursuant to (i) the 2000 Patronage 
Capital Allocation, (ii) the Unwind Transaction, and (iii) this Section 2(c)(3)) for the 
period that most equitably relates to the income or gain arising from the Extraordinary 
Transaction, taking into account all relevant facts and circumstances. 

(d) If the patronage net earnings of the cooperative for any taxable year is 
negative, the deficit shall be carried forward and applied as an offset against future 
positive patronage net earnings (in accordance with clause (b) above). 

(e) If patronage net earnings of the cooperative shall be adjusted (by the IRS on 
audit or otherwise) for any year, the amount of patronage net earnings allocated to each 
patron pursuant to this Section 2 for that year shall be automatically adjusted in 
accordance with this Section 2 to reflect the recomputed patronage net earnings, with 
each member being notified within a reasonable time thereafter of the amount of the 
adjustment allocated to the patron’s capital account. 

Section 3. Nonpatronage Net Earnings. The taxable income or loss of the 
cooperative from business not done with or far its patrons on a cooperative basis for any 
taxable year, as computed for U.S. federal income tax purposes (“nonpatronage net 
earnings”), after offset ( i f  applicable) by any available tax loss carryforward amounts 
attributable to a deficit in nonpatronage net earnings from prior taxable years, shall, if 
positive, be retained by the cooperative as a permanent source of equity and, if negative, 
shall be carried forward to be applied as an offset against future positive nonpatronage 
net earnings. If  the nonpatronage net earnings of the Cooperative shall be adjusted (by the 
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IRS on audit or otherwise) for any year, the calculations made pursuant to this Section 3 
for that year shall be automatically adjusted in accordance with this Section 3 to reflect 
the recomputed nonpatronage net earnings. 

Section 4. Record-Keeping. The membership fee paid and the amount of 
patronage net earnings allocated to each patran shall be credited to a capital account 
maintained for such patron, with the books and records of the cooperative being set up 
and kept in such manner that, at the end of each taxable year, the amount of capital 
allocated and credited to each patron is clearly reflected in an appropriate record to the 
capital account of each patron (with the cooperative notifying each patron within a 
reasonable time after the close of the taxable year notify the amount of the patronage net 
earnings allocated to the patron’s account with respect to such taxable year). All such 
amounts allocated to the capital account of any patron in accordance with this Article 
VI11 shall be in pursuance of a legal obligation to do so. The capital account of each 
patron shall be assignable only on the books of the Cooperative pursuant to written 
instructions from the assignor and only to successors in interest or successors in 
occupancy of all or a part of such patron’s premises served by the cooperative unless the 
board of directors, acting under policies of general application, shall otherwise determine. 

Section 5. Retirement of Patronage Capital, If, at any time prior to the 
liquidation of the cooperative, the board of directors shall determine that the financial 
condition of the cooperative will not be impaired thereby, the patrons’ capital accounts 
may be retired in full or in part (except that no distribution shall be made that would 
result in a violation of any financial covenant of the cooperative). Generally, such 
retirements of capital shall be made in order of priority according to the year in which the 
patronage net earnings were allocated. Notwithstanding the foregoing, however, the 
board of directors shall have the discretion to determine the method of allocation, basis 
and order of priority of repayment for all amounts furnished as patronage capital. 

Upon the liquidation of the cooperative, the assets of the cooperative shall be 
distributed in the following order: (i) all debts and obligations of the cooperative shall be 
paid in accordance with lawful priorities; (ii) each patron’s capital account balance shall 
be paid without priority on a pro rata basis until all such capital accounts (as determined 
subsequent to adjusting such accounts by allocations of patronage net earnings for the 
year of liquidation) have been reduced to zero and (iii) any remaining assets of the 
cooperative shall be paid to the current and former patrons of the cooperative based upon 
the amount of their historic patronage with the cooperative measured by kilowatt-hours 
purchased from Big Rivers over the life of the cooperative. The life of the cooperative is 
defined to begin at the date Big Rivers was formed in 1961 and to continue uninterrupted 
through Big Rivers’ bankruptcy r eo rgan izah  to the date of liquidation. 

Section 6. Definitions. For purposes of this Article VIII, the “Unwind 
Transaction” shall mean the transactions contemplated by that certain Transaction 
Termination Agreement dated as of March 26, 2007 to which the cooperative is a party, 
and an “Extraordinary Transaction” shall mean any transaction or event occurring after 
the completion of the Unwind Transaction and other than in the ordinary course of the 

OHS Enst I60362 I I5 I 7  



business of the cooperative (including without limitation a sale of generation or 
transmission assets) where the patronage net earnings from such transaction or event are 
in excess of $30 million. 
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EXECUTION VERSION 

CQOF~DINATION AGREEMENT 

Dated as of July 1, 2009, 

by and between 

BIG RIVERS ELECTRIC CORPORATION 

and 

ALCAN PRIMARY PRODUCTS CORPORAT~ON 
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COORDINATION AGREEMENT 

This COORDINATION AGREEMENT (“Agreement”) is made and entered into as of 
July 1,2009, by and between BIG RlVERS ELECTRIC CORPORATJON, a Kentucky rural 
electric cooperative (‘‘Big Rivers”), and ALCAN PRJMARY PRODUCTS CORPORATION, a 
Texas corporation (“Alcan”). Big Rivers and Alcan are sometimes referred to herein collectively 
as the “Parties” and individually as a “m.” 

RECITALS 

A. Kenergy Carp., a Kentucky retail rural electric cooperative, currently supplies and 
delivers to Alcan, the owner and operator of an aluminum reduction plant in Sebree, Kentucky, 
electric energy and related services pursuant to an Agreement for Electric Service, dated July 15, 
1 998, between Henderson Union Electric Cooperative Carp., Kenergy’s predecessor-in-interest, 
and Alcan Aluminum Corporation, Alcan’s predecessor in interest (the “Existing Alcan 
Agreement”). 

B. Kenergy currently purchases certain electric energy and related services for resale 
to Alcan from Western Kentucky Energy Corp., an affiliate of E. ON U.S., LLC, formerly 
known as L,G&E Energy Corp. (tagether with such affiliates and parent, collectiveiy, “LG&E”) 
under an Agreement for Electric Service, dated as of July 15, I998 (the “Kenere;y/LG&E 
Contract”). 

C. Kenergy also currently purchases additional electric energy and related services 
for resale to Alcan, to serve the energy requirements of Alcan not provided by LG&E, from 
third-party suppliers, including Big Rivers. 

D. The Existing Alcan Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E whereby LG&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

E. Big Rivers and LG&E have agreed to terminate and unwind existing transactions 
among them relating to the lease by Rig Rivers of its interest in its generating facilities to LG&E 
and the sale by LG&E of electric energy and related services to Big Rivers. 

F. In connection with and as a condition to such termination and unwind 
transactions, Big Rivers has agreed to supply electric energy and related services to Kenergy for 
resale to Alcan pursuant to a wholesale power sales agreement, dated as of the date hereof (the 
“Alcan Wholesale Agreement”). 

G. Kenergy has agreed to supply a similar amount of electric energy and related 
services to Alcan pursuant to a retail electric service agreement, dated as of the date hereof (the 
“Alcan Retail Agreement”). 
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H. Big Rivers, Kenergy and Alcan have further agreed that Alcan will make 
payments due under the Alcan Retail Agreement to a depository bank under a certain Security 
and Lockbox Agreement to be executed among Big Rivers, Kenergy, Alcan and a depository 
bank selected by those parties (the “Lockbox Agreement”) or, under arrangements relating to 
saIes of Energy by Third Party Suppliers to Kenergy for resale to Alcan to the depository under 
other similar lockbox arrangements among Kenergy, Alcan and the Third Party Supplier. 

I. As a further condition to the execution and delivery of the Alcan Wholesale 
Agreement by Big Rivers, and the execution and delivery of the Alcan Retail Agreement by 
Alcan, respectively, the Parties desire to enter into this Agreement to coordinate the performance 
of their respective obligations under such agreements. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and their mutual covenants set 
forth herein, and for other good and valuable consideration, receipt of which is hereby 
acknowledged, and intending to be legally bound hereby, the Parties hereto agree as follows: 

1, Definitions: Rules of Interpretations. Capitalized terms used in this Agreement 
and not defined herein have the meanings assigned to those terms in the Alcan Retail Agreement. 
The rules of interpretation set forth in Section I .2 of the Alcan Retail Agreement shall apply to 
this Agreement as though fully set forth herein. 

2. Term and Survival of Oblkations. This Agreement shall commence on the date 
first written above, provided that the obligations of the Parties under Section 3 and Section 5 
shall not commence until the Effective Date. This Agreement shall continue in effect until the 
Alcan Retail Agreement expires or is terminated in accordance with its terms. Notwithstanding 
the foregoing, any provision of this Agreement providing for payment from one party to the 
other for assignment of the right to collect and enforce collection of amounts due, or related to 
remedies for default, damage claims, or payment of other amounts will survive termination or 
expiration of this Agreement to the extent necessary for its enforcement and the protection of the 
Party in whose favor such provision exists. 

3.  Covenants and Agreements. 

3.1 Alcan Retail Agreement. Alcan shall (i) fully perform and discharge all of 
its obligations under the Alcan Retail Agreement unless excused in accordance with the terms 
thereof; (ii) not act or rely upon any written or oral waivers granted by Kenergy of Alcan’s 
performance under or compliance with provisions of the Alcan Retail Agreement that could be 
reasonably expected to materially adversely affect Big Rivers’ rights or interests under the Alcan 
Wholesale Agreement without the prior written consent of Big Rivers; (iii) not waive the 
performance and discharge by Kenergy of its material obligations under the Alcan Retail 
Agreement without the prior written consent of Big Rivers; (iv) not amend or modify the Alcan 
Retail Agreement without the prior written consent of Big Rivers (the addition, deletion, 
modification or amendment of supplemental tariffs contemplated by the Alcan Retail Agreement 
which has been approved by the KPSC is deemed not to be an amendment or modification of the 
Alcan Retail Agreement for the purposes of this Section 3. I) ;  (v) not terminate or repudiate the 
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Alcan Retail Agreement (including by rejection or similar termination in a bankruptcy 
proceeding involving Alcan) other than in accordance with the provisions thereof without the 
prior written consent of Big Rivers; (vi) make payments pursuant to the Alcan Retail Agreement 
when due and in accordance therewith and the Lockbox Agreement for so long as such 
agreements exist; (vii) not take any action or support any action by others that in any manner 
would impede Alcan’s ability to fulfill its obligations to Kenergy or Big Rivers under the AIcan 
Retail Agreement or this Agreement or act in any manner that could reasonably be expected to 
materially adversely affect its ability to perform or discharge its obligations under this 
Agreement; (viii) provide Big Rivers with a copy of all notices sent to Kenergy pursuant to the 
Alcan Retail Agreement; and (ix) not assign or transfer (by operation of law or otherwise) any 
rights or interests that it may have in the Alcan Retail Agreement except in accordance with 
Article 16 thereof; provided, that any transfer or assignment pursuant to Article 16 thereof which 
requires the consent or approval of Kenergy also shall require the consent of Big Rivers. 

discharge all of its obligations under the Alcan Wholesale Agreement unless excused in 
accordance with the terms thereof; (ii) not act or rely upon any written or oral waivers granted by 
Kenergy of Big Rivers’ performance under or compliance with provisions of the Alcan 
Wholesale Agreement that could be reasonably expected to materially adversely affect Alcan’s 
rights or interests under the Alcan Retail Agreement without the prior written consent of Alcan; 
(iii) enforce the performance and discharge by Kenergy of its material obligations under the 
Alcan Wholesale Agreement and not waive the performance and discharge by Kenergy of its 
material obligations thereunder; (iv) not amend or modify the Alcan Wholesale Agreement 
without the prior written consent of Alcan (the addition, deletion, modification or amendment of 
supplemental tariffs contemplated by the Alcan Wholesale Agreement which has been approved 
by the KPSC is deemed not to be an amendment or modification of the AIcan Wholesale 
Agreement for the purposes of this Section 3.2); (v) not terminate or repudiate the Alcan 
Wholesale Agreement (including by rejection or similar termination in a bankruptcy proceeding 
involving Big Rivers) other than in accordance with the provisions thereof; (vi) not take any 
action or support any action by others that in any manner would impede Big Rivers’ ability to 
fulfill its obligations to Kenergy or Alcan under the Alcan Wholesale Agreement or this 
Agreement or act in any manner that could reasonably be expected to materially adversely affect 
its ability to perform or discharge its obligations under this Agreement; (vii) provide Alcan with 
a copy of all notices sent to Kenergy pursuant to the Alcan Wholesale Agreement; and (viii) not 
assign or transfer (by operation of law or otherwise) any rights or interests that it may have in the 
AIcan Whalesale Agreement except in accordance with Article I6  thereof; provided, that any 
transfer or assignment pursuant to Article 16 thereof which requires the consent or approval of 
Kenergy also shall require the consent of Alcan, 

3.3 Payments. 

3.2 Alcan Wholesale Agreement. Big Rivers shall (i) fully perform and 

(a) Big Rivers shall pay Alcan upon the Effective Date an amount 
equal to $3,485,577 less $83,333 for each month after December 3 I ,  2006 (calculated as of the 
25th day of each month) (the “Assurances Agreement Payment”) in lieu of amounts otherwise 
payable under Section 3(i) of the Assurances Agreement between AIcan and LC&E Energy 
Marketing Inc., dated as of July I S ,  1998. Big Rivers shall make the Assurances Agreement 
Payment to Alcan on the Effective Date;provided, that Big Rivers may credit all or any portion 
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of the Assurances Agreement Payment against one or more invoices relating to the sale of 
electric energy or related services to Kenergy for resale to Alcan prior to the Effective Date. 

(b) 

(c) 

Big Rivers shall pay Alcan upon the Effective Date $3,03 1,000. 

IJpon the Effective Date, Big Rivers shall be obligated to pay 
Alcan within five (5) days of the Effective Date an amount equal to the difference between (i) 
the aggregate dollar amount charged by Big Rivers to Kenergy for Block A Energy, Block A-I 
Energy, Block E3 Energy and Block C Energy as defined in the Agreement for Tier 3 Energy 
dated November 29,2007 and the First Amendment thereto dated June 6 ,  2008 between Big 
Rivers and Kenergy for the benefit of Alcan (collectively, as extended, the “2008 Tier 3 
Agreement”), for the period beginning at 12:Ol AM on October 6 ,  2008 through midnight of the 
Effective Date (the ‘‘Payment Period”) and (ii) the dollar amount calculated by multiplying the 
aggregate volume of Block A Energy, Block A-1 Energy, Block B Energy and Block C Energy 
delivered by Big Rivers to Kenergy for resale to Alcan pursuant to the 2008 Tier 3 Agreement 
during the Payment Period times the rate of $43.1 I per MWh. For example, if the volume of 
Block A Energy, Block A-1 Energy, Block B. Energy and Block C Energy delivered by Big 
Rivers during the Payment Period was 175,000 megawatt hours for an aggregate charge of 
$8,900,000, the payment would be $1,226,420 ($8,900,000 less (175,000 x $43.1 1 = $7,673,580) 
= $1,226,420). 

3.4 Budget. 

(a) Big Rivers shall provide to Alcan for its review and evaluation (i) 
on or prior to the date 90 days prior to the end of each Fiscal Year, a copy of Big Rivers’ then- 
current draft proposed annual capital and operating budget (the “&oposed Budaet”) for the 
following Fiscal Year, and (ii) any reasonably requested supporting information with respect to 
the Proposed Budget or expenditures in excess of the Budget. 

(b) If requested by either Alcan or Century, Big Rivers and Alcan and, 
if the Century Retail Agreement is in effect, Century, shall jointly engage an independent expert 
(the “IndePendent Engineer”) and shall agree on the scope of review required to evaluate the 
draft Proposed Budget. Big Rivers shall pay 50% and Alcan shall pay 50% of the fees and 
expenses of the Independent Engineer (or Alcan shall pay 25% if the Century Retail Agreement 
is in effect). 

(c) AIcan shall have the opportunity to present the conclusions and 
recommendations of the Independent Engineer with respect to the Proposed Budget to the 
Coordinating Committee and to Big Rivers’ Board of Directors as soon as reasonably practicable 
following the Independent Engineer’s completion of the Proposed Budget evaluation. 

(d) Big Rivers and Alcan will treat the reports, opinions and other 
work product of the Independent Engineer as confidential, proprietary business information that 
will not be publicly disclosed or offered as evidence in any regulatory or legal proceeding by Big 
Rivers, Kenergy or Alcan. 

(e) On or prior to the last day of each Fiscal Year, Big Rivers shall 
provide Alcan copies of the final Budget for the following year. Big Rivers intends to use 
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reasonable commercial efforts to keep its expenses each year within such year’s Budget, but 
makes no representation that keeping its expenses within such year’s Budget will be 
commercially feasible. 

(0 Rig Rivers shall provide Alcan notice i f :  

(i) Big Rivers (A) incurs or plans to incur $4 million of capital 
expenditures in any Fiscal Year in excess of the capital expenditures in 
the Budget for such Fiscal Year, or (B) thereafter incurs or plans to incur 
an additional $3 million of capital expenditures in excess of the capital 
expenditures in the Budget for such Fiscal Year; or 

(ii) Big Rivers (A) incurs or plans to incur operating expenses 
in any Fiscal Year aggregating 2.5% in excess of Big Rivers’ total 
operating expenses in the Budget for such Fiscal Year, or (B) thereafter, 
incurs or plans to incur an additional 1.25% of such total operating 
expenses in the Budget, excluding in each case expenses for fuel, 
environmental compliance or purchased power. 

At the request of Alcan, the Coordinating Committee shall meet to discuss the causes of such 
capital expenditures or operating expenses in excess of the budgeted amounts and, after meeting 
with the Coordinating Committee, if further requested, Big Rivers shall permit Alcan to make 
one presentation to Big Rivers’ Board with respect thereto. 

3.5 Plan of Reorganization. The Parties acknowledge and agree that nothing 
in the Alcan Retail Agreement, the Alcan Wholesale Agreement, this Agreement or any 
document or agreement relating thereto may be construed to amend, affirm, waive or otherwise 
alter the terms of Schedule 5.4(a) of the Big Rivers’ plan of reorganization, as modified June 1, 
1998, or any document or agreement relating thereto regarding the obligation of Big Rivers to 
serve Kenergy for the benefit of Alcan;provided, that Alcan and Big Rivers disagree, 
notwithstanding the Ilnwind Transaction, as to the obligation of Big Rivers, in the absence of a 
new or amended contract, to serve Kenergy for the benefit of Alcan when the Existing Alcan 
Agreement terminates or when the Alcan Retail Agreement terminates. The Parties 
acknowledge that clarity on this issue is desired by both Parties so that necessary and appropriate 
capital planning and decision-making can be undertaken. The Parties agree to endeavor in good 
faith to resolve this disagreement prior to 2015. 

3.6 Alcan Credit Support. Alcan shall (i) if the rating of the unenhanced, 
unsecured debt obligation of Alcan Parent with Standard & Poor’s is not “At”  or higher (and in 
addition, if Alcan Parent. has such a rating from Moody’s, that rating with Moody’s is not “A I ” 
or higher), provide and maintain credit support in the form of a letter of credit from a bank rated 
“A+” or higher, or other credit support acceptable to Big Rivers and Kenergy, in an amount 
equal to the amounts estimated by Big Rivers to be due to Big Rivers and Kenergy with respect 
to Alcan’s obligations under the Alcan Retail Agreement for a period of two months, and any 
amount which Big Rivers estimates reasonably could be due with respect to taxes relating to any 
sale of Energy pursuant to Section 4.13.3 as Economic Sales, Section 10.1 as Surplus Sales, 
Section 10.2 as Undeliverable Energy Sales or Section 10.3 as Potline Reduction Sales, in each 
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case, of the Alcan Retail Agreement (“Potential Tax Liabiiitv”); and (ii) cause Alcan Parent to 
guarantee to Big Rivers and Kenergy payment and performance of all obligations of Alcan under 
the Alcan Retail Agreement, including Potential Tax Liability, and all obligations of Alcan under 
the other documents entered into by Alcan and its Affiliates in connection with the New 
Transaction pursuant to a Guarantee Agreement executed by Alcan Parent in favor of Big Rivers 
and Kenergy which shall be satisfactory in form and substance to Big Rivers (the “Alcan 
Guarantee”). At the request of Big Rivers, Alcan will maintain the Alcan Guarantee until 
closure of all applicable tax years of Big Rivers. At the request of Alcan, Big Rivers will 
provide Alcan with information as to the amaunt and calculation of the estimated Potential Tax 
Liability and reasonably detailed documentation in support thereof. 

3.7 Transmission Umrade. As soon as reasonably practicable, Big Rivers will 
develop, finance and construct improvements to its transmission facilities to permit Big Rivers to 
transmit to its border all Base Fixed Energy. 

3.8 Proceedings Affecting Rates. 

(a) The Parties acknowledge and agree that 

(i) Big Rivers shall have the right to seek KPSC approval for 
changes to the Non-Smelter Member Rates, and FERC approval of changes to the OATT, from 
time to time, but Big Rivers shall not seek an increase in its base rates to take effect before 
January 1, 2010, excluding any roll-in to Big Rivers’ base rates of costs that would otherwise be 
recovered by the Environmental Surcharge or the FAC, and 

( i i )  Big Rivers will not seek to implement a wholesale rate 
reduction other than the Rebate to its Members under the procedures available in KRS 278.455 
without the consent of Alcan; 

provided that this commitment by Big Rivers will have no effect on the availability to Big 
Rivers’ Members of the procedures in KRS 278.455 to flow-through any whalesale rate decrease 
to the Non-Smelter Ratepayers. 

(b) Alcan shall have the right to intervene and participate in any 
proceeding that may affect rates at the KPSC or FERC or before any other Governmental 
Authority. Neither Big Rivers nor Alcan will support or seek, directly or indirectly, from any 
Governmental Authority, including the KPSC, any challenge to or change in the rate formula set 
forth in the Alcan Wholesale Agreement or the Alcan Retail Agreement or other terms and 
conditions set forth therein, including the relationship of the Large Industrial Rate to amounts 
payable by AIcan pursuant to the Alcan Retail Agreement, except that any Party may initiate or 
intervene in a proceeding to (i) clarify, interpret or enforce the Alcan Wholesale Agreement or 
the Alcan Retail Agreement, or (ii) challenge the applicable rate for Transmission Services 
should those services be unbundled for purposes of calculating the Large Industrial Rate. For the 
avoidance of doubt, Alcan’s intervention and participation in a regulatory proceeding involving 
cast of service issues relating to the rates of the Non-Smelter Ratepayers shall not be considered 
a challenge to the rate formula. 
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(c) If Commonwealth oJKentucQ ex rel, Gregory D. Stumbo, Attorney 
General v. Public Service Comm’n and [Jnion Light, Heat and Power Co., Franklin Circuit 
Court, C.A. No. 06-(3-269, or any Applicable Law relating thereto restricts the amounts 
recovered under the FAC, Appendix A, or the Environmental Surcharge Rider, then Kenergy, 
Alcan, Big Rivers and, if the Century Retail Agreement is then in effect, Century, shall negotiate 
in good faith to amend this Agreement (and other agreements entered into in connection 
herewith) to restore the relative rights and economic benefits thereunder. If such parties are 
unable to reach an agreement on such amendments, then this Section 3.8 shall not restrict Big 
Rivers from seeking KPSC approval for an increase to its base rates or an amendment to the 
FAC, Appendix A, or the Environmental Surcharge Rider. 

(d) Nothing in this Agreement shall limit or expand the jurisdiction of 
the KPSC or the FERC over Rig Rivers or the rates, terms and conditions of electric service to 
Alcan pursuant to the Alcan Retail Agreement or otherwise. 

(e) Big Rivers will pravide Alcan a copy of any filing with the KPSC 
or FERC that seeks a change in Big Rivers’ tariff or relief authorized by KRS 278.020, KRS 
278.030, KRS 278.212, K R S  278.218, KRS 278.300, KRS 278.1 83 or 807 KAR 5:056. 

3.9 Communications; Reauest for Meet&s. Big Rivers will establish with 
Alcan procedures for the regular dissemination of  information relating to the operational and 
financial performance of Big Rivers. If Alcan believes Big Rivers has or may incur 
unreasonable costs or expenses, Alcan may request in writing a meeting with Big Rivers’ 
management to discuss such costs or expenses. Such meeting will take place within ten Business 
Days of the request but shall not be held more frequently than once per fiscal quarter. Nothing in 
this Section shall obligate Big Rivers to take any action as a result of such meeting. 

3.10 Depreciation Rates. 

(a) Big Rivers shail not modify its depreciation rates without the 
approval of or consent or acceptance by the KPSC or, if the KPSC no longer has jurisdiction 
over Big Rivers, by any other Governmental Authority having jurisdiction over such 
modification, Big Rivers will provide Alcan reasonable notice of the implementation of such 
modification together with reasonably detailed documentation describing such modification and 
an opportunity to discuss such modification with Big Rivers’ management prior to the filing of 
an application for approval of the modification of  such depreciation rates with the KPSC or other 
Governmental Authority having jurisdiction. 

(b) Big Rivers shalI not initiate a request to a Governmental Authority 
or RIJS for changes to its depreciation rates that would be projected to cause the weighted 
average depreciation rates for the period from the Effective Date through December 3 I ,  201 6, to 
exceed the weighted average depreciation rates for the same period set forth in the Model; unless 
( I )  Big Rivers determines in good faith, based on discussions with a nationally recognized 
statistical rating organization and after consultation with Alcan, that it is necessary to make such 
a modification to its depreciation rates in order to maintain an investment grade credit rating, (2) 
a Governmental Authority with jurisdiction or RUS directs Big Rivers to modify its depreciation 
rates, or ( 3 )  Big Rivers’ independent auditors assert that they would not be able to deliver an 
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unqualified audit opinion with respect to Big Rivers’ financial statements as a result of Big 
Rivers’ failure to seek or implement a modification of its depreciation rates. For purposes of this 
clause (b), Big Rivers’ weighted average depreciation rates for the period from Effective Date 
through December 3 1, 201 6 ,  shall be the sum of its total depreciation expense for each year for 
that same period over the sum of the average gross depreciable plant for each year over that same 
period, with appropriate adjustments for partial years. 

3.1 1 Audit Rights. Big Rivers will permit Alcan to audit, upon reasonable 
notice, at its own expense, at a mutually agreeable time, all information in the possession of Big 
Rivers relating to its service under the Alcan Wholesale Agreement to Kenergy for resale to 
Alcan, including scheduled deliveries, meter records, billing records, records related to payments 
to Big Rivers and such other documents related to payment for and determination of the amount 
of electric energy, Transmission Services and other related services supplied by Big Rivers and 
delivered to Kenergy for resale and delivery to Alcan. Big Rivers shall retain all documentation 
applicable to service to Kenergy under the Alcan Wholesale Agreement for a period of three 
years. Nathing in this Section 3.1 1 shall obligate Big Rivers to provide attorney-client privileged 
in format ion. 

3.12 Bylaw Amendments. 

(a) Subject to Section 3.12(b) and (c), Big Rivers agrees not to amend 
its Bylaws after the adoption of the amendment set forth in Section 13.4 of the Alcan Wholesale 
Agreement in a manner that adversely affects the rights of Alcan to receive patronage capital or 
other distributions from Big Rivers through Kenergy without the prior consent of Alcan. 

(b) Notwithstanding Section 3.12(a), nothing in this Section 3.12 shall 
restrict Big Rivers’ ability to amend its Bylaws (i) without the consent of Alcan if Big Rivers ’ 

gives notice to Alcan of the proposed Bylaw amendment, together with a copy of such proposed 
amendment, and Alcan does not object to the proposed amendment within 60 days after the 
notice is delivered, (ii) with the consent of Alcan during the Consent Period (as defined in 
Section 3.12(c)), or (iii) without the consent of Alcan following the Consent Period. 

(c) The provisions of this Section 3.12 (and the obligations of the 
parties to notify the other Party of any change in its address pursuant to Section 7.4 hereof) shall 
survive for 10 years after the end of the Service Period (the “Consent Period”) regardless of the 
termination or expiration of this Agreement. 

3 .  I3 Operation of System. Big Rivers shall operate its electric generation and 
transmission system for rhe mutual benefit of the Members and patrons consistent with Prudent 
Utility Practices, and will apply the same standards to operating decisions that may affect the 
Monthiy Charge. Big Rivers will not use the payment obligation of Alcan under Section 4.7 
(TIER Ad,justment Charge) of the Alcan Retail Agreement as the substantive basis for making an 
operating decision. 

3.14 &o~ertv Rights. 

(a) Big Rivers’ nonpatronage net earnings, after offset (if applicable) 
by any available tax loss carryforward amounts attributable to a deficit in nonpatronage net 
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earnings from prior taxable years, shall, if positive, be retained by Big Rivers as a permanent 
source of equity and, if negative, shall be carried forward to be applied as an offset against future 
positive nonpatronage net earnings. 

(b) Upon liquidation, the assets of Big Rivers shall be distributed in 
the following order: (i) all debts and obligations of Big Rivers shall be paid in accordance with 
lawful priorities, (ii) each Member’s or other patron’s capital account balance shall be paid 
without priority on a p r o  rata basis until all such capital accounts (as determined subsequent to 
adjusting such accounts by allocations of patronage net earnings for the year of liquidation 
exclusive of any gain arising from the liquidation) have been reduced to zero, and (iii) any 
remaining assets of Big Rivers shall be paid to the current and former Members or other patrons 
of Big Rivers based upon the amount of their historic patronage with Big Rivers measured by 
kilowatt-hours purchased from Big Rivers over the life of Big Rivers. The life of Big Rivers is 
defined to begin at the date Big Rivers was formed in 1961 and to continue uninterrupted 
through Big Rivers’ bankruptcy reorganization to the date of liquidation. 

(c) The provisions of this Section 3.14 shall survive the expiration or 
earlier termination of this Agreement. 

3,15 Big Rivers Capitalization Policy. To the extent consistent with 
Accounting Principles, Applicable Law and guidance of applicable Governmental Authorities or 
RUS, Big Rivers shall capitalize expenditures for the replacement of the items related to Big 
Rivers’ generation facilities identified in the list of the retirement units set forth in the Schedule 
I__ 3.15. 

3.16 Purchased Power Regulatorv Account. Big Rivers will request KPSC to 
and, if the KPSC approves, shall (a) establish a regulatory account containing purchased power 
costs to be recovered by Big Rivers from the Members with respect to sales to their Non-Smelter 
Ratepayers in an amount equal to the sum of the Non-FAC Purchased Power Adjustment Factor 
in each month multiplied by the amount of Energy delivered in each month to the Members for 
such sales; and (b) establish the method of recovery of such amounts from Non-Smelter 
Ratepayers at each general rate adjustment case. 

3.17 Model. It is understood and agreed that (i) all financial and production 
cost models (“Model”) including the Model filed with the KPSC in connection with the 
application for approval of the Unwind Transaction and the New Transaction have been 
developed solely by Big Rivers to provide its best estimate of the future operations of Big Rivers 
after the Ilnwind Transaction is consummated, and (ii) Alcan by executing this Agreement and 
consummating the CJnwind Transaction is not indicating its agreement or disagreement with the 
forecasted work plans, assumptions or specific expenditures embedded in the Model. 

4. Coordinating Committee. 

4.1 The parties have agreed to the establishment of a committee 
(“Coordinating Committee”), consisting of representatives of the Members’ chief executive 
officers, Alcan, Century, and Big Rivers management, organized for the purpose of reviewing, 
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analyzing and discussing information relating to Big Rivers’ operational and financial 
performance. The Coordinating Committee shall meet at least once each calendar quarter. 

4.2 If the Coordinating Committee does not exist or does not function with the 
subject matter of this Section 4, then Big Rivers shall have the same obligations as to the 
Smelters, jointly. 

4.3 At a mimimum of once a year and at such other times as the Parties may 
agree, the members of the Coordinating Committee will establish a meeting with Big Rivers’ 
board members. These meetings will be informal and the purpose of such meetings will be to 
discuss Big Rivers’ operating and financial performances and plans, and issues affecting the 
electric utility and smelting industry operations. 

4.4 The information to be discussed by the Coordinating Committee shall 
include (i)  analysis criteria and procedures for evaluating plans, procedures, expenditures and 
maintenance programs, (ii) budgets, (iii) operations and capital expenditures, (iv) fuel 
procurement or supply, (v) comparison of actual performance to the Budget and an explanation 
of variances to the Budget, (vi) load forecasts and integrated resource plans, (vii) depreciation 
studies, proposed changes in depreciation rates and associated proposed changes in electric rates, 
and (viii) other activities, such as the timing and terms of refinancing the RUS debt or whether to 
join an independent transmission system operator, that may impact Big Rivers’ operational and 
financial performance. Big Rivers shall provide the Coordinating Committee members any 
reasonably requested supporting information relating to the items discussed. 

4.5 The activities of the Coordinating Committee shall be a standing report 
item an the agenda of the monthly meeting of the Big Rivers Board of Directors. From time to 
time Alcan’s representatives may make a request to the chairman of the Big Rivers Board of 
Directors that they be allowed to participate with management in making such report. 

5. Cure Rights. 

5.1 Notwithstanding any provision contained in the Alcan Retail Agreement 
that affords Alcan the right to terminate the Alcan Retail Agreement upon any breach or default 
by Kenergy thereunder, Alcan shall provide Big Rivers a reasonable opportunity, exercisable in 
Big Rivers’ sole discretion, to cure any such breach or default by Kenergy prior to exercising 
such termination rights, which opportunity shall extend, at a minimum, for a period of not less 
than I O  Business Days aRer the later of (i) the date of expiration of the applicable period of time 
(if any) available for a cure by Kenergy under the Alcan Retail Agreement, and (ii) the date on 
which notice of the breach or default by Kenergy is delivered by Alcan to Big Rivers. Alcan 
hereby consents to any attempt by Big Rivers to cure any breaches or defaults by Alcan under 
the AIcan Retail Agreement that may hereafter occur, provided, that Big Rivers does not 
materially interfere with Alcan’s attempts ( i f  any) to so cure such breaches or defaults. 

5.2 Notwithstanding any provision contained in the Alcan Wholesale 
Agreement that affords Big Rivers the right to terminate the AIcan Wholesale Agreement upon 
any breach or default by Kenergy thereunder, Big Rivers shall provide Alcan a reasonable 
opportunity, exercisable in Alcan’s sole discretion, to cure any such breach or default by 
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Kenergy prior to exercising such termination rights, which opportunity shall extend, at a 
minimum, for a period of not less than ten Business Days after the later of (i) the date of 
expiration of the applicable period of time (if any) available for a cure by Kenergy under the 
Alcan Wholesale Agreement, and (ii) the date on which notice of the breach or default by 
Kenergy is delivered by Big Rivers to Alcan. Big Rivers hereby consents to any attempt by 
Alcan to cure any breaches or defaults by Big Rivers under the Alcan Wholesale Agreement that 
may hereafter occur, provided, that Alcan does not materially interfere with Big Rivers’ attempts 
(if any) to so cure such breaches or defaults. 

6. Remesentations and Warranties. 

6.1 Big Rivers. Big Rivers hereby represents and warrants to Alcan as 
follows: 

(a) Big Rivers is an electric generation and transmission cooperative 
corporation duly organized and validly existing and in good standing under the laws of the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement and the Alcan Wholesale Agreement, to perform its obligations hereunder and 
thereunder, and to carry on its business as it is now being conducted and as it is contemplated 
hereunder to be conducted during the term hereof. 

(b) Subject to Section 6.1 (c), this Agreement, the Alcan Wholesale 
Agreement and other agreements entered into by Big Rivers in connection therewith constitute 
Big Rivers’ valid and binding obligation enforceable against it in accordance with their terms, 
except as enforceability may be affected by bankruptcy, insolvency or other similar laws 
affecting creditors’ rights generally and by general equitable principles. The execution, delivery 
and performance of this Agreement and the Alcan Wholesale Agreement by Big Rivers have 
been duly and effectively authorized by all requisite corporate action. 

(c) As of the Effective Date, all consents, approvals, authorizations, 
actions or orders, including without limitation, those which must be abtained from Governmental 
Authorities and the RUS, required for its authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Agreement and the Alcan Wholesale 
Agreement have been obtained other than as may be required under Applicable Law to be 
obtained, given, accomplished or renewed at any time or from time to time, and which are 
routine in nature or which cannot be obtained, or are not normally applied for, prior to the time 
they are required and which Big Rivers has no reason to believe will not be timely obtained. 

(d) Subject to Section 6. I (c), its execution and delivery of this 
Agreement and the Alcan Wholesale Agreement, its consummation of the transactions 
contemplated by this Agreement and the Alcan Wholesale Agreement, and its fulfillment of and 
compliance with the terms and provisions hereof and thereof do nor conflict with or violate any 
judicial or administrative order, award, judgment or decree applicable to it, or conflict with any 
of the terms, conditions or provisions of its Articles of Incorporation or Bylaws or any material 
instrument, mortgage, agreement, contract or restriction to which it is a party, or by which any of 
its properties are bound, or require the approval, consent or authorization of any federal, state or 
local court, or any of its creditors, or of any other Person, or give any party with rights under any 
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such instrument, agreement, contract, mortgage, judgment, award, order or other restriction the 
right to terminate, modify or otherwise change its rights or obligations thereunder which has not 
been obtained. 

6.2 Alcan. Alcan hereby represents and warrants to Big Rivers as follows: 

(a) Alcan is a corporation duly organized and validly existing and in 
good standing under the laws of the State of Texas, is authorized to do business in the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement, to perform its obligations hereunder, and to carry on its business as it is now being 
conducted and as it is contemplated hereunder to be conducted during the term hereof. 

(b) This Agreement, the Alcan Retail Agreement and other 
agreements entered into by Alcan in connection therewith constitute Alcan’s valid and binding 
obligation enforceable against it in accordance with their terms, except as enforceability may be 
affected by bankruptcy, insolvency or other similar laws affecting creditors’ rights generally and 
by general equitable principles. The execution, delivery and performance of this Agreement and 
the Alcan Retail Agreement by Alcan have been duly and effectively authorized by all requisite 
corporate action. 

(c) All consents, approvals, authorizations, actions or orders, including 
without limitation, those which must be obtained from governmental agencies or authorities, 
required for its authorization, execution and delivery of, and for the consummation of the 
transactions contemplated by, this Agreement and the Alcan Wholesale Agreement have been 
obtained. 

(d) Its execution and delivery of this Agreement and the Alcan Retail 
Agreement, its consummation of the transactions contemplated by this Agreement and the Alcan 
Retail Agreement, and its fulfillment of and compliance with the terms and provisions hereof and 
thereof do not conflict with or violate any judicial or administrative order, award, judgment or 
decree applicable to it, or conflict with any of the terms, conditions or provisions of its Articles 
of Incorporation or Bylaws or any material instrument, mortgage, agreement, contract or 
restriction to which it is a party, or by which any of its properties are bound, or require the 
approval, consent or authorization of any federal, state or local court, or any of its creditors, or of 
any other Person, or give any party with rights under any such instrument, agreement, contract, 
mortgage, judgment, award, order or other restriction the right to terminate, modify or otherwise 
change its rights or obligations thereunder which has not been obtained. 

7 .  Miscellaneous, 

7.1 No Affect on Rights or Defenses. Nothing in this Agreement shall require 
performance by a Party of any of its obligations under the Alcan Retail Agreement or the Alcan 
Wholesale Agreement, as applicable, if it may assert, as a defense to its non-performance, any 
defenses or excuses to such performance that may be available to it under the provisions of the 
Alcan Retail Agreement or the Alcan Wholesale Agreement, or under Applicable Law. 

7.2 Entire Agreement. This Agreement, the Alcan Retail Agreement, the 
Alcan Wholesale Agreement and the other agreements and documents denoted on Schedule 6.2.3 
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of the Alcan Retail Agreement constitute the entire agreement of the Parties hereto with respect 
to the subject matter hereof and supersede all prior agreements, whether oral or written. This 
Agreement may be amended only by a written document signed by each of the Parties hereto. 
Each Party acknowledges that it has not relied upon any representations, statements or warranties 
of the other Party in executing this Agreement except for those representations and warranties 
expressly set forth in the foregoing documents. 

7.3 Waiver. The waiver by either Party of any breach of any term, covenant 
or condition contained herein will not be deemed a waiver of any other term, covenant or 
condition, nor will i t  be deemed a waiver of an subsequent breach of the same or any other term, 
covenant or condition contained herein. 

7.4 Notices. A notice, consent, approval or other communication under this 
Agreement must be delivered in writing, addressed to the Persan to whom it is to be delivered, 
and must be (a) personally delivered to that Person’s address (which will include delivery by a 
nationally recognized overnight courier service), or (b) transmitted by facsimile to that Person’s 
address, with a duplicate notice sent by a nationally recognized overnight courier service to that 
Person’s address. A notice given to a Person in accordance with this Section will be deemed to 
have been delivered (i) if personally delivered to a Person’s address, on the day of delivery if 
such day is a Business Day, or otherwise on the next Business Day, or (ii) if transmitted by 
facsimile to a Person’s facsimile number and a correct and complete transmission report is 
received, or receipt is confirmed by telephone, on the day of transmission if a Business Day, 
otherwise on the next. Business Day; provided, however, that such facsimile transmission will be 
followed on the same day with the sending to such Person of a duplicate notice by a nationally 
recognized overnight courier to that Person’s address. For the purpose of this Section, the 
address of a Party is the address set out below or such other address which that Party may from 
time to time deliver by notice to the other Party in accordance with this Section: 

If to Big Rivers: Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Attn: President and CEO 
Fax: (270) 827-2558 

If to Alcan: Plant Manager 
Sebree Smelter 
Alcan Primary Products Corporation 
9404 State Route 2096 
Robards, Kentucky 42452 
Fax: (270) 52 1-734 1 

With copy to: Director of Energy 
Ria Tinto Alcan 
1 1  88 Sherbrooke Street West 
Montreal, Quebec H3A 3G2 
Canada 
Fax: (514) 848-1439 
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7.5 Dispute Resolution. If a dispute arises between the Parties concerning the 
terms or conditions of this Agreement, the duties or obligations of the Parties under this 
Agreement, or the implementation, interpretation or breach of this Agreement, either Party may 
request in writing a meeting between an authorized representative of the other Party to discuss 
and attempt to reach a resolution of the dispute. Such meeting will take place within ten 
Business Days or such shorter or longer time as agreed upon by the Parties of the request. 
Nothing in this Section shall toll or extend the cure period with respect to the failure by a Party 
to perform its abligations under this Agreement. Absent such resolution, the Parties may pursue 
all rights and remedies that they may have at law, in equity or pursuant to this Agreement subject 
to the limitations set forth in this Agreement to resolve that dispute, Notwithstanding the 
provisions of this Section each Party may at all times seek injunctive relief, where its delay in 
doing so could result in irreparable injury. 

7.6 Assimments and Transfers. No Party shall assign any of its rights or 
obligations under this Agreement, whether by operation of law or otherwise, without the prior 
written consent of the other Party,provided, however, that no prior consent shall be required with 
respect to an assignment to any person who is a permitted assignee of Alcan pursuant to the 
Alcan Retail Agreement or a permitted assignee of Big Rivers pursuant to the Alcan Wholesale 
Agreement. Either Party may, without the approval of the other Party, assign this Agreement as 
collateral security or grant one or more mortgages (including one or more deeds of trust or 
indentures) on or security interests in its interest under this Agreement in connection with the 
general financing of its assets or operations. 

7.7 Governing Law. This Agreement shall be interpreted, governed by and 
construed under the laws of the Commonwealth of Kentucky, without regard to its conflicts of 
law rules. 

7.8 Jurisdiction. The Parties hereby agree that the courts of the 
Commonwealth of Kentucky will have exclusive jurisdiction over each and every judicial action 
brought under or in relationship to this Agreement, provided that the subject matter of such 
dispute is not a matter reserved by law to the KPSC, or to the U.S. federal judicial system (in 
which event exclusivejurisdiction and venue will lie with the U.S. District Court for the Western 
District of Kentucky), and the Parties hereby agree to submit to the jurisdiction of Kentucky 
courts for such purpose. Venue in state court actions will be in the Henderson Circuit Court as 
the court in which venue will lie for the resolution of any related disputes under this Agreement. 
Nothing in this paragraph prohibits a Party from referring to FERC or any other Governmental 
Authority any matter properly within its jurisdiction. 

7.9 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fulfill its obligations under this Agreement, the Alcan Wholesale Agreement and the Alcan 
Retail Agreement; provided that no Party will be obligated to expend money or incur material 
economic loss in order to facilitate performance by the other Party. Where the consent, 
agreement, or approval of either Party must be obtained hereunder, such consent, agreement or 
approval may not be unreasonably withheld, conditioned, or delayed unless otherwise provided 
herein. Where either Party is required or permitted to act or fail to act based upon its opinion or 
.judgment, such opinion or judgment may not be unreasonably exercised. Where notice to the 
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other Party is required to be given herein, and no notice period is specified, reasonable notice 
shall be given. 

7.10 Successors and Assigns. This Agreement shall be binding upon, and shall 
inure to the benefit of and be enforceable by, the Parties and their respective successors and 
permitted assigns. 

7.1 1 Headings. The headings contained in this Agreement are solely for 
convenience and do not constitute a part of the agreement between the Parties, nor should such 
headings be used to aid in any manner in the construction of this Agreement. 

7 .  I2 Third-Partv Beneficiaries. Nothing in this Agreement may be construed to 
create any duty to, or standard of care with reference to, or any liability to, or any benefit for, any 
person not a Party to this Agreement. 

7.13 Kenerav Obliaations Separate. Nothing contained in this Agreement shall 
obligate Alcan or Big Rivers for any obligations or liabilities of Kenergy, whether under or 
pursuant to the Alcan Retail Agreement, the Alcan Wholesale Agreement or otherwise. 

7.14 No Power Sales Commitment. The Parties acknowledge that Rig Rivers 
and Kenergy intend to enter into the Alcan Wholesale Agreement and Alcan and Kenergy intend 
to enter into the Alcan Retail Agreement which agreements contain the terms and conditions 
setting forth the wholesale sale of power by Big Rivers and the purchase of such power by 
Kenergy, and the corresponding retail sale of such power by Kenergy and the purchase of such 
power by Alcan. Nothing contained in this Agreement shall be deemed to be or create an 
agreement or commitment of Big Rivers to sell to Alcan, or an agreement of Alcan ta purchase 
from Big Rivers, any electric energy or related services. 
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IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and 
year first above written. 

BIG RIVERS ELECTRIC CORPORATION 

By: 

Name: 
Title: 

ALCAN PRIMARY PRODUCTS 
CORPORATION 

[Alcan Coordination Agreement) 



BIG RIVERS ELECTRIC CORPORATION 

Name: Mark A.  Bailey 
Title: President and CEO 

By: 

[Coordination Agreement between BREC and Alcan] 



Schedule 3.15 

(See following pages.) 



** This Retirement Unlt Listing is subject to change from time to lime consistent with the Coordlnation Agreement. ** 

310: Land and Land Rights 
310-001 

001 LAND AND LAND RIGHTS 
001 LAND FOR ASH POND 
001 
00 I 
001 

LAND R-0-W FOR POTABLE WATER LINE 
LAND R-0-W COAL HAUL ROAD 
LAND R-0-W. COAL SCALES & GUARDHOUSE 

Page 1 of 52 



** Thls Retlrement Unit Llstlng Is subject to change from t h e  to time consistent wlth the Coordinatlon Agreement. ’* 

31 1 : Structures and Improvements (Steam Production) 

001 
001 
001 
001 
001 
001 
001 
001 
001 
001 
001 
001 
00 1 
001 
001 
001 
001 
001 
001 
00 1 
001 
00 1 
001 
001 
001 
00 1 
001 

002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 
002 

311001 
FOUNDATION 

CELL, BARGE UNLOADER, FOUNDATION 
CELL, UNLOADING FACILITY, FDN ,BRIDGE 
EXCAVATION BUILDING, FORMWORK, REBAR, FOUNDATION 
FIRE PROTECTION, PUMP HOlJSE FDNS 
FOUNDATION, CONCRETE SERVICE BUILDING 
FOUNDATION, FGD CONTROL BUILDING 
FOUNDATION, MAINTENANCE SHOP 
FOUNDATION, PERMANENT WAREHOUSE 
FOUNDATION, POTABLE WATER BUILDING 
FOUNDATION, POWER PLANT 
FOUNDATION, REID WAREHOUSE 
FOUNDATION, SERVICE BUILDING, SUPERSTRUCTURE 
FOUNDATION, SHELTER ON COAL HANDLING EQUIPMENT 
FOUNDATION, SOLID WASTE HANDLING BUILDING 
FOUNDATION, TOOL ROOM 
FOUNDATION, TURBINE BUILDING 
FOUNDATION, TURBINE BUILDING, SUPERSTRUCTURE 
FOUNDATION, WATER TREATMENT BUILDING 
FOUNDATIONS 
FOUNDATIONS, EARTHWORK, GENERAL PLANT SITE 
FOUNDATIONS, FLOOR DRAINS, TURBINE BUILDING 
FOUNDATIONS, FOR WATER PLANT BLDG, CONCRETE 
FOUNDATIONS, PROPANE TANKS 
RECORDS STORAGE WAREHOUSE, CONCRETE PLACEMENT 
RIP RAP, FILL,DEWATER 

TURBINE BUILDING FOUNDATIONS, CONCRETE, CAISSONS 
SERVICE BUILDING-FOUNDATIONS 

31 1-002 
STRUCTURE 

BUILDING, CLARIFIER EQUIPMENT, GREEN 2 
BUILDING, COAL HANDLING EQUIP 
BUILDING, COAL HANDLING, OFFICE, 
BUILDING, MAINTENANCE 
BUILDING, OIL STORAGE FLOOR 
BUILDING, SERVICE, THIRD FLOOR, MODIFICATION 
BUILDING, STEEL 
BUILDING, STORAGOBOILER TUBE 
BUILDING, ELECTRICAL STORAGE 
BUILDING, WATER PUNT, W/ ELECTRICAL WIRING 
BUILDING.HEAW EQUIPMENT,MAINT.COAL HANDLING 
BUILDING,TOOL ROOM WAREHOUSE 
CABLE,TELEPHONE 
CATWALK, STRUCTURE 
CIRCULATING WATER OUTFALL, CANAL, B ETC 
CLOSET, LlBRARYlSTATlONERY 

CONTROL HOUSE, ELECTRICAL 
CONTROL HOUSE, UNLOADING 
CONTROL ROOM 
DOOR, ELECTRIC STEEL 
DOOR, OVERHEAD 
DOOR, STEEL SERVICE EQUIP, MACHINE SHOP 
ORAPERIES,FIRST FLOOR,WILSON STATION 
FLOOR, CONCRETE, WELDED WIRE 
FLOOR, MEZZANINE, WtACCES STAIRWAY, TOOL ROOM 
GRATING, GALVANIZED, CENTRAL STEEL &WIRE 
GUARDHOUSE 
INSlJLATlON 
LUNCH B LOCKER ROOM 
MAINT SUPV OFFICE 

COAL HANDLING SERVICE BUILDING-STRUCTURE 
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f. Thls Retlrement Unit Listlng is subject to change from tlme to t h e  conslstent wlth the Coordlnatlon Agreement. * 

31 1 : Structures and Improvements (Steam Production) 
002 OFFICE 
002 PANAMA HOIST HOUSE BUILDING 
002 PANAMA SERVICE BUILDING 
002 PERMANENTWAREHOUSE 
002 RAILROAD, SERVICE 
002 
002 SERVICE BUILDING 
002 STORAGE ROOMS 
002 
002 TOOL ROOM ANNEX 
002 TURBINE BUILDING 
002 WALL, COAL HANDLING RETAINER 
002 
002 WALL, FIRE 
002 
002 WAREHOUSE STRUCTURE 
002 
002 WATER TREATMENT 8UILDING 

RECORDS STORAGE WAREHOUSE, PREFAB BUILDING 

STRUCTURES & PLATFORMS, STEEL ACCESS 

WALL, CONCRETE, RETAIN COAL PILE 

WALL, RETAINING Q RECLAIM TUNNEL 

WAREHOUSE UNLOADING RAMP & STORAGE PADS 

311-003 
ROOF 

004 
004 
004 
004 
004 
004 
004 
004 
004 
004 

006 
006 
006 
006 

007 
007 
007 
007 
007 
007 
007 

009 
009 
009 
009 
009 
009 
009 
009 
009 
009 
009 

311-004 
HVAC-AIR CONDITIONING SYSTEM (CENTRAL UNITS ONLY) 

AIR CONDITIONER 
AIR HANDLER 
CONDENSER 
CONTROL SYSTEM 
DUCT WORK 
FAN 
FAN, MOTOR 
FILTER 
LOUVERS 
VENTS 

311-006 
ELEVATOR, CRANE, HOIST, ETC. 

ELEVATOR, BOILER BUILDING 
ELEVATOR, PASSENGER 
ELEVATOR, TRAC, SERVICE BUILDING 
LIFT, VERTICAL MATERIAL 

31 1-007 
HVAC-FAN, VENTILATING 

AIR HANDLER 
CONTROL SYSTEM 
DUCT WORK 
FAN 
FAN, MOTOR 
FILTER 
LOUVERS 

311-009 
FIRE PROTECTION SYSTEM 

CABINET, FIRE HOSE 
CONTROL CABINET, FIRE PROTECTION 
CONVEYOR FLOOR FOAM EQUIPMENT 
FIRE DETECTION SPRINKLER SYSTEM 
FIRE DETECTOR 
FIRE HYDRANT 
FIRE HYDRANT ENCLOSER 
FIRE PROTECTION 
FtRE PUMP 
FIRE PUMP CONTROLLER 
FIRE PUMP, DIESEL ENGINE 
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** Thls Retirement Unit Llstlng Is subject to change from tlme to tlme consistent wlth the Coordlnatlon Agreement. *. 

31 1 : Structures and Improvements (Steam Production) 
LIGHTNING PROTECTION SYSTEM 009 

009 
009 
009 
009 
009 

010 
010 
01 0 
01 0 

01 1 
01 1 
01 1 

01 3 
013 
01 3 
01 3 
013 
01 3 

014 
014 

01 7 

01 8 
01 8 

023 

024 
024 
024 
024 
024 
024 
024 
024 
024 
024 
024 
024 
024 
024 
024 
024 
024 

MOTOR, FIRE PUMP 
PIPE SYSTEM, DRY, FOR CRUSHER HOUSE 
PIPING SYSTEM, UNDERGROUND YARD FIRE PROTECTION 
REEL, SWINGING HOSE WITH CLAMP 
TANK, FIRE WATER STORAGE 

311-010 
FIXTURES, LIGHTING 

LAMP, MERCURY 
LIGH'TING 
LIGHTING, POWER DISTRIBUTION LINE 
SODIUM LIGHTING, HIGH PRESStJRE 

311-011 
HVAC-FURNACE OR BOILER 

AIR HANDLER 
CONTROL SYSTEM 
HEATING SYSTEM 

311513 
HVAC-HEAT PUMP OR HEATER 

AIR HANDLER 
CONDENSER 
CONTROL SYSTEM 
EVAPORATOR 
FILTER 
HEATING SYSTEM 

311-014 
HOUSE LIGHTING OR POWER BOARD 

LIGHTING 
PANEL, UTILITY 

311-017 
REFRIGERATION SYSTEM 

311-018 
HVA C S PA CE HEATER 

REFRIGERANT, TOOL 

HEATER 
HEATER, SPACE 

311-023 
WATER HEATER, DOMESTIC 

31 1-024 
MISCELLANEOUS MINOR STRUCTURE 

AIR LINE PIPING EXTENSION TO SANDBLASTING UNIT 
CAGE, STORAGE, 3 SIDED, W/SLIDING GATE 
CURTAINS, CLEAR, CONTROL ROOM WINDOW 
DITCH, CONCRETE 
ELECTRIC SERVICE SYSTEM ADDITION WnRANSFORMER 
FLOOR, CONCRETE 
GAS LINE 
GUARD HOUSE 
GUARD RAIL 
LOCKER, WALL 
OUTFALL FLUME & DITCH 
OUTFALL STRUCTURE 
PIPE RACK & FITTING BINS 
SERVICE WINDOW, VERTICAL SLIDING 
SHOWER, FACILITIES 
SIGN, ALUMlNlJM 
SINK 

WATER HEATER 

024 SINK, CABINET 

Page 4 of 52 



** This Retlrement Unit Llstlng Is subJect to change from t h e  to time consistent wlth the Coordination Agreement. ** 

31 1 : Structures and Improvements (Steam Production) 
024 
024 
024 
024 

025 
025 
025 

026 
026 
026 

028 

029 
029 

030 
030 

03 1 

033 
033 
033 

034 
034 

035 
035 
035 
035 

030 
036 
036 
036 
036 

038 
038 

040 

STAIRWAY, INTAKE 
TANK, WATER STORAGE 
TOOL CRIB 
WELL, SEAL 

311-025 
ANY PRINCIPAL ITEM OF EQUIPMENT 

BATHHOUSE EQLJIPMENT 
DEHUMIDIFIER 
STORAGE RACKS 

311-026 
BRIDGE OR TRESTLE 

BRIDGE (ACCESS) TO UNLOADER CELLS 
BRIDGE OVER PIPE SHELF 
RIP RAP 

31 1528 
CULVERT 

31 1-029 
DOCK 

CULVERT 

UNLOADING DOCK 
WAREHOUSE, RAMP 

31 1-030 
FENCE 

FENCE 
GATE, BARRIER. MAIN ENTRANCE 8 RADIO CONTROL 

311-031 
FLAG POLE 

311-033 
PARKING LOT 

POLE, FLAG 

PARKING LOT 
PAVING 
STEPS, GALVANIZED METAL 

31 1-034 
RETAINING WALL OR DIKE 

DIKES, GENERAL PLANT SITE 
RETAINER WALL 

31 1-035 
ROAD 

APRON, CONCRETE 
BLACKTOP 
BLACKTOP, SEALER 
ROAD 

311-036 
SEWER 

FLOWMETER 
PIPING, SANITARY SEWER, PIPE & GRINDER PUMP 
SANITARY SEWERS 
SEWAGE LIFT STATION 
SEWER SYSTEM 

31 1-038 
TREATING PLANT 

BIJILDING, SEWAGE TREATMENT PLANT 
SEWAGE TREATMENT PLANT 

311-040 
WELL 

WELL, INSTALLATION K DRILLING SERV. OIL CLEANUP 
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** Thls Retlrement Unlt Listing Is subject to change from tlme to tlrne conslstent wlth the Coordlnatlon Agreement. ** 

31 'l: Structures and Improvements (Steam Production) 

041 
04 1 
04 1 
041 
041 
04 1 
04 1 
041 

042 
042 

043 
043 

045 

047 
047 

048 

051 
05 1 
05 1 
051 

052 
052 
052 
052 
052 
052 
052 
052 
052 
052 

31 1-041 
YARD DRAINAGE SYSTEM 

DISCHARGE BASIN 
DRAINAGE, COAL HDLG SERVICE BLDG 
DRAINAGE, DITCH 
DRAINAGE, LINE 
DRAINAGE, SYSTEM 
OIL TRENCHES WIGRAVEL BED 
PANEL, SITE DRAINAGE CONTROL 
PUMP, VERTICAL, SITE DRAINAGE 

DRAINAGE LATERALS 

311-042 
YARD LIGHTING SYSTEM 

LIGHTING, YARD 
LIGHTING, PARKING LOT AND SIDEWALK 

31 1-043 
FUEL OIL DIKE 

OIL SPILL RECOVERY UNIT 
UNLOADING PAD, FUEL TRUCK 

311-045 
ROCK SURFACE AND RIP RAP 

311-047 
HOLDING PONDS 

PIPE, DRAINAGE CULVERT DREDGE POND 
PONDS 

311-048 
PAVEMENT 

311-051 
AMBIENT AIR MONITORING SYSTEM 

RIP RAP, RIVER BANK 

PAVING, SIDEWALK 

AMBIENT AIR MONITORING BUILDING 
FENCE, AMBIENT AIR MONITORING SYSTEM 

TRAILER, STRUCTURE, AMBIENT AIR MONITORING SYSTEM 
GRAVEL a CULVERTS, AMBIENT AIR MONITORING SYSTEM 

311-052 
POTABLE WATER SYSTEM 

FLOWMETER 
FOUNTAIN, DRINKING 
FOUNTAIN, WASH 
LINE, WATER, SAFETY SHOWER, WATER PLANT 
POTABLEWATER BOOSTERSYSTEM 
POTABLE WATER LINE 
POTABLE WATER PLANT FILTER UNIT BYPASS LOOPS 
POTABLE WATER SYSTEM 
TANK, HYDROP NElJMATlC WATER STORAGE 
TANK, POTABLE STORAGE 
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** This Retlrement Unlt Llstlng Is subJect to change from tlme to time conslstent with the Coordination Agreement. ** 

312: Boiler Plant Equipment (Steam Production) 
312-A01 

STEAM BOILER 
A01 BOILER DRUM, WIACCESSORIES 
A0 1 BOILER, AUX EQUIPMENT 
A01 
A01 CHILLER SYSTEM, BOILER 
A0 1 COMBUSTION CONTROLS 
A0 1 FAN, PENTHOUSE VENT 
A01 FIRE DETECTION, AIR PREHEATER 
A01 HOIST, BOILER BL.DG 
A01 MONITOR, DRUM 
A01 PUMP, BOILER 
A01 TANK, BLOWDOWN 
A01 VALVE, TANK SAFETY 

STEAM BOILER FOUNDATION 8 SUPPORTING STRUCTURES 

BOILER, TUBE CASTINGS, CASING RINGS 

31 2-AO2 

A02 
A02 
A02 
A02 
A02 
A02 
A02 
A02 
A02 
A02 
A02 
A02 
A02 
A02 

A03 
A03 
A03 
A03 
A03 
A03 
A03 
A03 
A03 
A03 
A03 

A04 

A05 

A06 
A06 
A06 

A07 
A07 
A07 
A07 

BOILER ENCLOSURE 
BOILER, FOUNDATION 
BOILER, SUPPORTING STEEL, W/PLATFORMS & WALKWAYS 
BUILDING, BOILER, STEEL 
FOUNDATION, BOILER AND FURNACE 
FOUNDATION, BOILER FEED PUMP 
FOUNDATION, CONCRETE, DRAFT BREECHING SYS 
FOUNDATION, CONCRETE, DRAFT CHIMNEY STACK 
FOUNDATION, CONCRETE, LIME SILO EQUIPMENT 
FOUNDATION, CONCRETE, PRECIPITATOR 
FOUNDATION, CONCRETE, PRIMARY AIR SYSTEM 
FOUNDATION, CONCRETE, SOLID WASTE HANDLING 
FOUNDATION, ID FANS 
ROOF, BOILER, STEEL BLDG, DECKING 

312-A03 
FUEL BURNING EQUIPMENT FOR ONE BOILER 

BURNER FLAME SCANNER SYSTEM 
BURNER MANAGEMENT SAFETY SYSTEM 
BURNERS, BOILER 
BURNERS, LOW NOX 
CABINET, BURNER CONTROL 
CERAMIC LINER, BURNERS 
CYCLONE SAMPLER & PROBE 
FAN, BOILER 
FUEL DELIVERY CONTROL 
MONITOR, COAL FLOW 
PUMP, FUEL OIL SUPPLY, WIMETER & FDN 

312-A04 
FURNACE 

FURNACE 
312-A05 

FURNACE WALLS FOR ONE BOILER 
FURNACE WATER WALLS 

312-A06 
REHEATER 

REHEAT DAMPER 
REHEATER TUBES 
VALVE, REHEAT SYSTEM 

312-A07 
SETTING, BOILER 

BOILER, CASING 
BOILER, SETTING 
MEMBRANE, HIGH TEMP 
THERMOWELLS 
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** Thls Retlrernent Unit Listing is subject to change from tlme to tlme consistent with the Coordlnatlon Agreement. ** 

312: Boiler Plant Equipment (Steam Production) 
A07 

A08 
A08 
A08 
A08 
A08 
A08 

A09 
A09 
A09 
A09 
A09 

BO1 
BO1 
BO1 
BO1 
BO1 
BO1 
BO1 

BO2 
BO2 
BO2 
BO2 
BO2 
BO2 

BO3 

BO4 
BO4 
BO4 

BO5 
BO5 
BO5 
BO5 
BO5 
805 
BO5 
BO5 
BO5 
BO5 
BO5 
805 
BO5 
BO5 
BO5 
805 
BO5 

THERMO~WLLS 
31 2-A08 

SOOT BLOWER SYSTEM FOR ONE BOlLER 
PANEL., WIRING, POWER B CONTROL, SOOT BLOWER 
SOOT BLOWER 
SOOT BLOWER ELECTRIC EQUIPMENT CONTROLS 
SOOT BLOWER PRESSURE INDICATORS 
SOOT RETRACT TOOL 
WATER BLOWERIDESLAGGER 

312-A09 
SUPERHEATER 

DESUPERHEATER 
SUPERHEATER, PRIMARY 
SUPERHEATER,SECONDARY 
VALVE, SUPERHEAT SPRAY CHECK 
VALVE, SUPERHEAT SPRAY ISOLATION 

312-BO1 
AIR DUCT SYSTEM 

ADAPTER, SPINDLE, WlAlR MOTOR ASSEMBLY 
AIR PRESSURE MANIFOLD ASSEMBLY W/BOX & SADDLE 
BOX, WINO 
DUCT, FLUE GAS BYPASS 
ELECTRICAL DEVICES FOR PRIMARY AIR SYSTEM 

RESTRICTING ORIFICES 
FLUES, DUCTS, DAMPERS . 

31 2-BO2 
AIR HEATER 

AIR HEATER 
AIR HEATER LINE, ISOLATION VALVE 
AIR HEATER, STEAM COIL 
CONTROLLER, AIR HEATER WIDRIVES 
HEATER, AIR PREHEATER, FIRE DETECTION SYSTEM 
VALVE, AUX STEAM REGULATOR ISOLATION 

312-BO3 
BREECHING SYSTEM 

BREECHING SYSTEM 
312-BO4 

CINDER CATCHER 
CINDER CATCHERS 
CLINKER GRINDER 
TANK, STORAGE TANK 

312-BO5 
FAN, DRAFT 

BOOSTER FAN, BOILER SEAL AIR 
FAN, BOILER DRAFT, AIR MONITOR 
FAN, DIRECT DRIVE 
FAN, EXHAIJST, FGD BLDG 
FAN, FLUID DRIVE 
FAN, FORCED DRAFT 
FAN, INDUCED DRAFT 
FAN, PRIMARY AIR 
FAN, SEAL AIR 
FOUNDATION, BOOSTER FAN 
FOUNDATION, CONCRETE, DIRECT DRIVE FANS 
HEATER, ID FAN 
HOIST, FORCED DRAFT FAN 
HOIST. INDUCED DRAFT FAN ROTOR 
HVAC, UNITS FOR DIRECT DRIVE FANS 
IGNITOR, AIR FAN SYSTEM 
MOTOR, FD FAN 
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** Thls Retirement Unlt Llstlng Is subject to change from time to time consistent with the Coordination Agreement. ** 

BO5 
BO5 

BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 

BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
B 07 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 
BO7 

Bo8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 

312: Boiler Plant Equipment (Steam Production) 
SEAL AIR SYSTEM - BOILER 
TOTALIZER SYSTEM, STATIC BOILER DRAFT, AIR MONITOR 

312-BO6 
STACK, WITH OR WITHOUT FOUNDATION 

CABLWCONDUIT, OPACITY MONITOR 
CHIMNEY STACK 
ELEVATOR, CHIMNEY 
FILTER DRUM, SW 
HOIST, JIB, CHIMNEY 
LADDER, CHIMNEY 8 PUTFORMS 
LADDER, SAFETY CAGE 
LINE, UMBILICAL, MULTITUBE BUNDLE 
PLATFORM, STACK CEMENT 
SHUTTER, WlTlME DELAY FOR OPACITY MONITOR 
VENT,STACK EXT,COMBUST. AIR,STEAM COIL.DRAIN TANK 
WINCH, STACK TEST PROBE HOIST 

31 2-BO7 
PRECIPITATOR, ELECTROSTATIC 

AC UNIT FOR PRECIPITATOR CONTROL ROOM 
BOILER, PRECIPITATOR AREA, FINAL SITE WORK 
CABINET, PRECIPITATOR CONTROL 
CONTROL, FLYASH 
DAMPER, LOUVER 
FAN, AIR PURGE 
FAN, SEAL AIR 
GRATING, GALVANIZED 
HOIST 
HOPPER VIBRATORS 
LINEAR REACTOR, PRECIPITATOR 
LINING, BRICK 
MOTOR, GUILLOTINE DAMPER, ACTUATORS 
OUTLET NOZZLE, EXTERIOR LAGllNSULATlON 
OUTLET NOZZLE, INTERNAL BRICK LINING 
PANEL, FLY ASH CONTROL 
PANEL, PRECIPITATOR CONTROL 
PLATFORM, PRECIPITATOR ACCESS 
PRECIPITATOR 
PRECIPITATOR CONTROL 
PRECIPITATOR FIELD 
PRECIPITATOR, ASH SILO PLATFORMS 
PRECIPITATOR, CONTROL HOUSE 
PRECIPITATOR, ENCLOSURE FOUNDATIONS 
PRECIPITATOR, ROOF AND ACCESSORIES 
PRECIPITATOR, STONE FILL 
PRECIPITATOR, TRANSFORMER/RECTIFIER SET 
PROTECTIVE COVERS ON PRECIPITATR CONTROL PANELS 
SUPPORTS, PRECIPITATOR 
TRANSFORMER, PRECIPITATOR 
TRANSFORMER, RECTIFIER 
VACUUM PIPING. PRECIPITATOR HOPPERS 

312-808 
SOLID WASTE EQUIPMENT, FGD & SCRUBBER 

ACID STORAGE,FGD,DIBASIC,DEA,FEED FACILITY 
ACTIVATOR, SW LIME SILO BIN 
ADDITIVE FEED SYSTEM 
AGITATOR & CONTROLS 
AGITATOR, W/PLATFORMS LIME SYSTEM 
AIR DRYER, DESSICANT ti BYPASS SYSTEM @ IUS BLDG 
AMMETER, DIGITAL 
BATTERY, BACKUP. UPS 
BELT CLEANER 
BLOWER, CAKE DISCHARGE 
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** Thls Retlrernent Unlt Llsting is subJect to change from time to time conslstent wlth the Coordlnatlon Agreement. ** 

BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BOB 
BO8 
BO8 
BOB 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BOB 
BO8 
BO8 
BOB 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 

31 2: Boiler Plant Equipment (Steam Production) 
BREAKER, MAIN & TIE 
BUILDING, FGD 8 SOLID WASTE 
BUILDING, REAGENT LIME PREP 
BUILDING, SWITCHGEAR, AUXILIARY 
BUS WORK 
BUS WORK FOUNDATION 
CABLE, POWER AND CONTROL 
CAKE BLOWER, WICLOTH ROPE, SOLID WASTE 
CEMIDA, A X  UNIT 
CIRCUIT BREAKER, SLlJRRY ClRC PUMP 
CLEANER, STEAM, HOT WATER, SOLID WASTE FILTER 
COLLECTOR, LIME SILO DUST 
COMPACTOR, VIBRATORY, SOLID WASTE 
CONTROL SYSTEM, PH, LANDFILL RUNOFF POND 
CONTROLS SYSTEM, SOLID WASTE PROCESSING 
CONTROLLER, FGD 
CONTROLLER, PROGRAMMABLE LOGIC 
CONTROLS, FILTER DRUM VAT LEVEL MONITORING 
CONVEYOR 
CYCLONES 
DAMPER, OUTLET 
DAMPER, SCRUBBER MOD INLET LOUVER 
DISTRIBUTION CONTROL SYSTEM 
DUCT BANK 
DUST COLLECTORS 
ELECTRICAL POWER SUPPLY 
ELEMENT, SW FLY ASH WEIGHT 
ELEMENT, SW LIME WEIGH 
FAN, VENTILATION, THICKENER TUNNEL 
FEEDER, SW FLY ASH 
FEEDER, SW LIME, VIBRA SCREW 
FGD & FLY ASH CONTROL SYSTEM 
FGD & SOLID WASTE PLATFORMS 
FGD OUTLET GUILLOTINE ISOLATION DAMPER 
FGD, CONTROL I POWER CABLE 
FGD, CONTROL PANELS & TRAY SUPPORTS 
FGD, HEAT TRACING 
FGD, HEATERS 
FGD. HVAC FOR CONTROL ROOM 
FGD, INLET DUCT 
FGD, INSTRUMENTS 
FGD, LIGHTING FIXTURES 
FGD, LIME HANDLING SYSTEM 
FGD, LIME SILO EQUIPMENT 
FGD, MOTOR CONTROL CENTER 
FGD, PH ANALYZERS, SENSORS, PROTECTORS 
FGD, PIPING 
FGD, PUMP BUILDING, ENCLOSURE 
FGD, REACTION TANK EQUIPMENT 
FGD, SPRAY TOWER EQUIPMENT 
FGD, THICKENER EQlJlPMENT 
FGD, TtiICKENER TRANSFORMERS, FGD & SOLID WASTE 
FILTER, DRUM 
FILTER, SEAL WATER 
FILTERS, VAClJUM PUMPS, RECEIVER, SW 
FILTRATE SYSTEM POWER DISTRIBUTION 
FIRE PROTECTION SYSTEM 
FLOW METER, MAGNETIC, SLURRY SYSTEM 
FLOWMETER, SCRUBBER 
FLY ASH, FEEDER CONTROL 
FLYASH. IUCS, SILO VACUUM LINES 
FOUNDATION, FGD, SW. MlSC 
FOUNDATION, FLOOR CRANE, SOLID WASTE HANDLING 
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** This Retirement Unlt Listing Is subject to change from time to time consistent with the Coordination Agreement. ** 

BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO6 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
E08 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
E08 
EO8 
BO8 
BO8 
BO8 
BO8 
BO8 
E08 
BO8 
B 08 
BO8 
BOB 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BOB 

31 2: Boiler Plant Equipment (Steam Production) 
GATE, FLY ASH SILO SLIDE 
GATE, SLIDE, SOLID WASTE FLYASH 
GATE, SW LIME SILO SLIDE 
GRAVEL, YARD SURFACING 
HEADERS, RECIRC 
HEATER, CSI 
HEATER, FGD ENVlR 
HOIST, LIME SILO TOWER 
LIME SILO EQUIPMENT - DESULFURIZATION 
LIME, DRY, HANDLING SYSTEM 
LIME, DRY, TANK WNlB CRANE & ACTIVATOR 
LIMESTONE HOPPER 
LIMESTONE PARTICLE SIZE ANALYZER 
LINING, BRICK 
LINING, SCRUBBER MODULE 
LINING, SCRUBBER OUTLET DUCT 
METER, ELECTRICAL B INSTRUMENTATlON 
METER, SOLID WASTE 
METER, WATTHOUR, SCRUBBER ALTERNATE POWER FEED 
MIST ELIMINATOR, HOIST CRANE 
MIXER, SOLID WASTE 
MODEM, BOiLER & FGD 
MONORAIL, LIME SILO 
MOTOR 
MOTOR CONTROL CENTER 
MOTOR, FGD & SOLID WASTE AGITATORS 
MOTOR, FGD & SOLID WASTE PUMPS 
OUTLET DUCT 
OUTLET DUCT, PREKRETE LINER 
PANEL, RELAY 
PAYLOADER, SW DISPOSAL 
PIPE, DRAINAGE, LANDFILL 
PIPE SUPPOR7,THICKENER OVERFLOW 
PIPE,THICKENER OVERFLOW 
PIPING FROM POND TO FILTRATE 
PIPING SYSTEM, SOLID WASTE 
PIPING, ADDITIVE SLURRY 
PIPING, ASH POND MAKEUP WATER 
PIPING, BLOWDOWN BLEED SLURRY 
PIPING, FILTRATE WATER 
PIPING, FLUIDIZER ASH SILOS 
PIPING, INSTRUMENT AIR 
PIPING, LIME SLURRY CROSSTIE 
PIPING, RECYCLE SLURRY 
PIPING, THICKENER RETURN WATER 
PIPING, THICKENER UNDERFLOW 
POND DIKE, SOLID WASTE 

POND, LANDFILL RUNOFF, WITH DIKE 
POWER I CONTROL CABLE, SOLID WASTE 
PROGRAMMABLE LOGlC CONTROLLER, THICKENER 
PUMP, ME WASH 
PUMP, RECYCLE 
PUMP. SCRUBBER BLEED 
RAKE DRIVE, THICKENER 

RETAINING WALL, CONCRETE 
RETURN LINE, THICKENER 
RIP RAP, SCRUBBER DRAINAGE DITCH 
ROAD, SOLID WASTE HAUL 
SCRUBBER CONTROLS 
SILOS, FGD B SOLID WASTE 
S02ANALYZER 

POND, COAL PILE RUN-OFF, SPILLWAY, OVERFLOW 

REACTION TANK EQUIPMENT - DESULFURIZATION 
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I** Thls Retlrement Unit Llstlng Is subject to change from t h e  to time conslstent with the Coordlnation Agreement. ** 

BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BOB 
BO8 
BOB 
BO8 
BOB 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 
BO8 

co1 
co1 
co1 

c02 
c02 
c02 
c02 
c02 
c02 
c02 
c02 

C03 

C04 
c04 
C 04 
C 04 
C04 
C04 

C 05 
C05 

c05  
C05 
GO5 
C05 

ca5 

31 2: Boiler Plant Equipment (Steam Production) 
SOFTWARE, FGD 
SOLID WASTE FILTRATE & SEAL WATER DRAINS 
SOLID WASTE INSTRUMENT AIR 
SOLID WASTE LIGHTING 
SOLID WASTE PIATFORMS 
SOLID WASTE POWER & CONTROL CABLES 
SPRAY TOWER EQUIPMENT, DESUL.FURIZATION 
STORAGE & FEED SYSTEM, BULK SULFUR 
SUMP PUMP 
SUPPORT STEEL, EQUIPMENT, SOLID WASTE TREATMENT & FGD 
TANK, DEMISTER WASH 

TANK, S02, DESULFURIZATION 
THICKENER EQUIPMENT, DESULFURIZATION 
TROLLEY, MANUAL 
VALVE, FGD & SOLID WASTE 
VALVE, FILTER DRUM 
VALVE, MIST ELIMINATOR 
VALVE, MODULE SLURRY FEED 
VALVE, SCRUBBER 
VALVE, THICKENER 
VENTILATION SYSTEM.SLAKER TANK 
VIDEO PROGRAMMING UNIT 
WASH, HIGH PRESSURE, SCRUBBER 
WEIGHT SCALES, FGD & SOLID WASTE 
WELL, GROUNDWATER MONITORING 

TANK, FGD a sw 

312-CO1 
DEAERATOR ON FEED WATER SYSTEM 

CAGE, DEAERATOR REGULATOR 
DEAERATOR & TANK 
VALVE, DEAERATOR RELIEF 

3 7 2 6 0 2  
ECONOMIZER ON FEED WATER SYSTEM 

CHILLER SYSTEM, SAMPLE, W/ARTICHILL SYSTEM 
DAMPER, ECONOMIZER PASS 
DAMPER, GAS INLET 
ECONOMfZER 
ECONOMIZER, VALVES 
FEEDWATER, WATER AND STEAM SAMPLING SYSTEM 
VIBRATOR, HOPPERS, ECONOMIZER 
WATER SAMPLE, ANALYSIS PANEL 

312-C03 
HEAT EXCHANGER ON FEED WATER SYSTEM 

HEAT EXCHANGER, PLATE 
3 12-C04 

HEATER ON FEED WATER SYSTEM 
FEEDWATERHEATER 
FEEDWATER. EXT DRAINS COOLER 
HEATER, FEEDWATER BUNDLE ASSBLY 
HEATER, LEVEL CONTROLS 
VALVE, CHECK 
VALVE, SHELL, SIDE RELIEF 

312-CO5 
MEASURING AND RECORDING DEVICE 

ANALYZER 
ILLUMINATOR, DRLJM LEVEL GAUGE GLASS 
INTEGRATOR 
METER, OXYGEN 
MONITOR, FEEDWATER FLOWIDRLJM LEVEL 
PROBE, CONDUCTIVITY & METER 
SOFTWARE. EDR AUDIT 
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'* This Retirement Unlt Llstlng Is subject to  change from time to time consistent with the Coordlnation Agreement. ** 

31 2: Boiler Plant Equipment (Steam Production) 
C05 TESTER 
C05 THERMOMETER, DIAL 

312406 

COB ACCUMULATOR, BFP TURBINE 
COB BOILER FEED PUMP SYSTEM 
CO6 
C06 
C06 FAN, BFP MOTOR COOLING 
COE; FEEDWATER, CHEMICAL SYSTEM 
C06 HOIST, BOILER FEED PUMP 
C06 
CO6 MOTOR, PUMP 
C06 
COB PUMP, FEEDWATER SYSTEM 
C06 PUMP, SUBMERSBLE 
C06 TRANSMWER, LEVEL (OIL CONSOLE) 
C06 VALVE, FEEDWATER SYSTEM 
C06 

31 2407 

PUMP, MAIN OR STAGE 

BOILER FEED PUMP, SUCTION CONDENSATE INJECTION SYS 
BOILER FEED, DfSCHARGE SYSTEM, WIPIPING 

HYDRAZINE FEED SYSTEM ON CONDENSATUFEEDWATER SYST 

PUMP, BOILER FEED, BASE PLATES 

VAPOR EXTRACTOR, WIMOTOR OIL CONSOLE 

REGULATOR, FEED WATER 
C07 FEEDWATER REGULATOR SYSTEM 
C07 NOZZLE, FEED FLOW 

3124208 
TANK 

COB TANK 

DO1 
DO1 
DO1 
DO1 
DO1 
DO1 
DO1 
DO1 

DO4 
DO4 
DO4 
DO4 
DO4 
DO4 
DO4 

DO5 
DO5 
D05 
DO5 
DO5 
DO5 
DO5 

31 24301 
COAL FUEL BIN OR BUNKER NOT IN STRUCTURES 

BUNKER, COAL, LINING 
BUNKER. ISOLATION GATE 
BUNKER, SLIDE GATE 
COAL SILO, FOUNDATION 
COAL SILO, STRUCTURE 
DUST COLLECTION, SILO, COAL HANDLING 

SWITCH, BUNKER LEVEL 
SURGE BINS-COAL HANDLING 

3 12-DO4 
CAR DUMPER 

CAR POSITIONER, COAL UNLOADING SYSTEM 
HOIST, CAR DUMPER 
HOIST, CAR POSITIONER 
MOTOR, CAR DUMPER 
PUMP, SUMP, DUMPER PIT 
REDUCER, CAR DUMPER 
ROTARY CAR DUMPER FOR COAL UNLOADING SYSTEM 

312-DO5 
CHUTES OR SPOUTS, SYSTEM OF 

CHUTE ,COAL 

HOIST. ELECTRIC, TELESCOPING CHUTE 

REDUCER, VALVE,COAL 
TRANSFER CHUTE 
VIBRATOR 

CHUTE, TELESCOPIC- COAL UNLOADING SYSTEM 

MOTORIZED SPLITTER GATE-COAL HANDLING 

31 2-DO6 
CONVEYOR, BELT, CABLEWAY - COAL EQUIPMENT 

DO6 AIRNACULJMIWATER PIPING FOR CONVEYOR 
DO6 BACKSTOP, CONVEYOR 
DO6 BELT CLEANER 
DO6 BELT FEEDER DRIVE REDUCER 
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** Thls Retlrement Unlt Llstlng Is subject to change from tlme to tlme conslstent with the Coordinatlon Agreement. ** 

312: Boiler Plant Equipment (Steam Production) 
Do6 
DO6 
DO6 
Do6 
DO6 
DO6 
Do6 
Do6 
DO6 
DO6 
DO6 

DO6 
DO6 
DO6 
DO6 
DO6 
DO6 
Do6 
DO6 
DO6 
DO6 
DO6 
DO6 
DO6 
DO6 
Do6 
DO6 
DO6 
DO6 
DO6 
DO6 
DO6 
DO6 
DO6 
DO6 

no6 

DO7 
DO7 
DO7 
DO7 
DO7 
DO7 
DO7 
DO7 
DO7 
DO7 
DO7 
DO7 
DO7 

DQ8 
DO8 
DO8 
DO8 
DO8 
DO8 
DO8 
DO8 
DO8 

BELTFEEDER MOTOR BLOWER 
BOILER, HORIZONTAL LINER 
BUNKER GATE, CONVEYOR SYSTEM 
CAMERA, CONVEYOR VIEWING 
CATCH DRIP PAN, CONVEYOR 
COAL HANDLING STACKER-RECLAIMER RUNWAY 
COAL UNLOADING SYSTEM, COAL TRUCK 
CONVEYOR DRIVE REDUCER 
CONVEYOR, DUST COLLECTOR 
COUPLING, BELT CONVEYOR 
ENCLOSURE, WEATHER, D TO E TRANSFER TOWER 
FLOP GATE, TRANSFER TOWER 
FREEZE PROTECTION SYSTEM 
FIRE SUPPRESSlON SYSTEM, FUEL CONVEYOR 
FUEL HANDLING CONTROL SYSTEM 
HOPPER, FEEDER 
HOPPER, GATE 
HOPPER, RECLAIM 
HOPPER, RECLAIM, SlJMP 
HOPPER, TRUCK 
HOPPER, TUNNEL 
LIGHTING, COAL CONVEYOR, FIXTURES 
LOAD ZONE, CONVEYOR 
MOTOR, BELT CONVEYOR 
PLOW, BELT 
PUMP, CONVEYOR ELECTRIC I HYDRAULlC 
PUMP, SUMP, RECLAIM PIT 
REDUCER, TRIPPER FLOOR 
REDUCER, TRIPPER FLOOR, CONE DRIVE 
ROOF, TRIPPER ROOM 
SPEED DRIVE,VARIABLE 
STACK OUT, UNLOADING SYSTEM 
STACKER, RECLAIMER, CONVEYOR 
TRIPPER BUlLDfNG 
TRIPPER, COAL 
TUNNEL, RECLAIM 

31 2-DO7 
CRANE - COAL EQUIPMENT 

BARGE UNLOADER WASHDOWN SYSTEM PIPING 
BARGE UNLOADING TROLLEY 
CRANE, BARGE UNLOADING SYSTEM 
DEFLECTOR FOR COAL, BARGE 
FLOW GATE, BARGE UNLOADER 
HOIST, BARGE UNLOADING SYSTEM 
HOPPER, BARGE UNLOADING 
RADIO 
REMOTE CONTROLLER, BARGE HAUL SYSTEM 
TROLLEY DRIVE BRAKE 
TROLLEY DRIVE REDUCER 
VIBRATOR. BIN, BARGE UNLOADING SYSTEM 
WALUWAY, COAL BARGE UNLOADER 

312-DO8 
CRUSHER -COAL EQUIPMENT 

AIR LINE 
BIN, SURGE, SUPPORT STEEL, COAL CRUSHER 
CHUTES AND FLOP GATES FOR COAL CRUSHER 
COAL. CRUSHER TOWER, COAL HANDLING 
CONVEYOR, WALL B DRAtNAGE 
CRUSHER HOlJSE 
CRUSHER HOUSE ROOF 
CRUSHER, COAL 
CRUSHER, COAL BYPASS GRID 
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** Thls Retlrement Unlt Llstlng Is subject to change from tlme to time consistent with the Coordination Agreement. ** 

DO8 
DO8 
DO8 
DO8 
DO8 
D 08 
DO8 

DO9 
009 
DO9 
DO9 
DO9 
DO9 
DO9 
DO9 
DO9 
DO9 
DO9 

D10 
D10 
D10 
D10 
D10 
D10 
D10 
D10 
DIO 

D12 
D12 
D12 
D12 
D12 
D12 

D l 3  
D13 
D13 
D l 3  
D13 
D l 3  
D13 
D13 

D19 
D19 

31 2: Boiler Plant Equipment (Steam Production) 
DUST COLLECTION SYSTEM AT CRUSHER BUILDING 
FEEDER, VIBRATING, COAL CRUSHER EQUIPMENT 
FLOP GATE, CRUSHER HOUSE 
GATE, SLIDE, CRUSHER HOUSE 
HOIST, CRUSHER TOWER 
WASHDOWN SYSTEM COAL CRUSHER EQUIP 
WETTING SYSTEM, BARGE UNLOADERICRUSHER TOWER 

312-DO9 
DUST COLLECTING UNIT - COAL EQUIPMENT 
AIR CURTAIN 
BRUSH CLEANER WIMOTOR, CONVEYOR COMPONENTS 
COAL DUST SUPPRESSION SYSTEM 
DRIVE MOTOR REDUCER 
DUST COLLECTION, COAL HANDLING 
DUST COLLECTOR, SILO, TRIPPER SYSTEM 
FEEDER DRIVE 
FREQUENCY DRIVE CONTROL 
MOTOR, AIR CURTAIN FAN 
TRUCK HOPPER, VENT FAN 
VACUUM TUBING SYSTEM 

31 2-D1 0 
ELECTRIC TROLLEY OR THIRD RAIL SYSTEM 

BARGE SHIFTING CABLE HOIST 
BRAKE, CLOSE DRIVE 
HOIST. BARGE UNLOADING SYSTEM, CABLE SHIFTING 
HOLD DRIVE BRAKE 
HOLD DRIVE MOTOR 
HOLD GEAR BOX, BARGE UNLOADER 
MOTOR BRAKE, BARGE HAlJL 
REDUCER, BARGE HAUL. 
WINCH, BARGE HAUL SYSTEM 

312-D11 
ELEVATOR - COAL EQUIPMENT 

312-D12 
GATES, CHUTES, HOPPERS, FOR ONE BOILER 

BARGE UNLOADER, HOPPER HEATER 
BARGE HAUL SYSTEM 
GATE ACTUATOR,TRIPPER TOWER 
GATES, HYDRAULIC SLIDE 
HOPPER & CtiUTE, COLLECTING 
HOPPERS, FEED CONE 

312-Dl3 
HOIST - COAL EQUIPMENT 

CRANE, COAL HANDLING SERVICE 
CRANE, JIB, SWING BRAKE 
CRANE, JIB, SWING REDUCER 
CRANE, JIB, TROLLEY MOTOR 
HOIST, HOPPER 
HOIST, JIB CRANE 
HOIST, TOWER 
REEVING WINCH BRAKE 

312-Dl8 
SCREENING OR SIZING INSTALLATION 

312-019 
SEPARATOR, MAGNETIC 

MAGNET SHED 
SEPARATOR, MAGNETIC 
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** Thls Retirement Unlt Llstlng Is subject to change from tlme to t h e  conslstent with the Coordlnatlon Agreement. ** 

31 2: Boiler Plant Equipment (Steam Production) 

020 
D20 
D20 
D20 
D20 
D20 
D20 
D20 
D20 
DZO 
D20 
020 
D20 
D20 
D20 
DZO 
020 
020 
020 
D20 
D20 
D20 
D20 
D20 
D20 
D20 
D20 
D20 
D20 
D20 
020 
D20 
D20 
D20 
020 
020 
D20 
D20 
D20 
D20 
D20 
D20 

D21 
D21 
D2 1 
D21 
D21 
021 
021 
021 

022 
D22 
D22 
022 
022 
022 

31 24320 
STRUCTURE, FUEL HANDLING 

BARGE UNLOADER CONVEYOR 8 TRANSFER TOWER FOUNDATIONS 
BARGE UNLOADER SYSTEM-STRUCTURE, ROOF, DOORS 
CELL, DOCK, BARGE UNLOADER PILINGS, FILL, CABLE 
CIRCUIT BREAKER, AIR, COAL PILE DRAINAGE 
COAL PILE EASE, COAL STORAGE AREA 
COAL PILE DRAINAGE 
COAL PILE EXTENSION a DRAINAGE 
COAL PILE RUN-OFF SUMP PUMP 
COAL SILO BAY BUILDING (PAINTING) 
COAL SILOS 
COAL YARD DRAINAGE BASIN 

CULVERT, COAL STORAGE AREA 
DIKE, SETTLING BASIN 
DISCHARGE PIPELINE, COAL PILE DRAINAGE 
DUST SUPPRESSION SYSTEM.WASTE HAUL ROAD 
FENCE AT COAL HANDLING 
FLOATING PUMP STRUCTURE W/PIPING 
FOUNDATIONS, CAISSONS, STACKER-RECLAIMER 
FOUNDATIONS, COAL ELECTRICAL EQUIPMENT HOUSE 
FOUNDATIONS, COAL RECLAIM CONCRETE EQUIPMENT 
FOUNDATIONS, COAL TRANSFER TOWER 

FOUNDATIONS, CONTROL HOUSE BUILDING STEEL 
FOUNDATIONS, FUEL OIL TANKS 

CONVEYOR BELT FOUNDATION a LADDER PADS 

FOUNDATIONS, COAL UNLOADING STACK-OUT CONVEYOR 

FOUNDATIONS, TRANSFER TOWER CHUTES a FLOP GATES 
GRAVEL a SAND, COAL DUST SUPPRESSION SYSTEM 

PARTITION WALL a FANIDUST CONTROL IN DUMPER ROOM 
LIGHTING, FGD 

POND, DEWATER 
POND, EMERGENCY SLURRY 
POND, SETTLING, PUMP STRUCTURE, COAL HDLG 
SPILL CONTAINMENT 

STRUCTURE, TRANSFER 
SUPPORT STRUCTURE FOR CONVEYOR 
SUPPORT, CRUSHER TOWER 
SUPPORTING FOUNDATIONS FOR COAL PILE DRAINAGE 
TOWER, COAL TRANSFER, AREA-EXCAVATION, DITCHES, DIKES 
TOWER, COAL TRANSFER, AREA-SITE PREP, EXCAVATE SPUR 
TRAILER, WlTOWER 
VALVE, CHECK, COAL PILE DRAINAGE 

SPILLWAY, CONCRETE, COAL PILE RUN-OFF DITCH 

31 2-D21 
COAL HANDLING SCALES 

ADAPTERlA 
BELT SCALE,CONVEYOR 
BUFFER, BLACK BOX, FOR COAL SCALES 
COMPUTER COAL SCALES 
INDICATOR,SCALE 
OPERATING SYSTEM 
SCALE PIT 
TRUCK SCALE 

31 2-022 
TRACK SYSTEM 

CAMERA, MONITORING CAR DUMPER 
CONTROL SYSTEM, REMOTE SIDE RAIL CAR DUMPING 
LOCOMOTIVE REMOTE CONTROL 
LOCOMOTIVE, SWITCHER 
MOSOR, TRAIN POSITIONER 
RAILCAR, FLATBED 
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D22 
D22 
D22 

D23 
023 
D23 
D23 
D23 
D23 
D23 
D23 
023 
D23 

024 
024 

D25 
025 
025 

026 
D26 
D26 
026 
026 
D26 
D26 
D26 
D26 
D26 
026 
D26 
026 
D26 
D26 
D26 
026 
026 
1126 
026 
D26 
D26 
026 
D26 
D26 
D26 
D 26 
026 
D26 
026 
D26 
026 
D26 
D26 
D26 

31 2: Boiler Plant Equipment (Steam Production) 
RAILCAR. GONDOLA 
RAILCAR, ROTARY DUMP 
RAILROAD TRACK-TIES, ROAD CROSSING, TRACKS, BALLASTS 

31 2-D23 
TRACTOR (BULLDOZER) 

DOZER 
DOZER BLADE 
EXCAVATOR 
HVAC, NC, DOZER 
LOADER, CASE 
LOGFORK WKOUNTERWEIGHTS 
MOLD BOARD FOR TRACTOR 
PAYLOADER 
TANK, COAL HANDLING, SKID MOUNTED TANK 
TRACTOR 

312-D24 
TRESTLE 

COAL HANDLING BRIDGE AND ABUTMENTS 
HIGHWAY SPUR 

312-D25 
COAL HANDLING MARINE EQUIPMENT 

BOAT, JON 
MOTOR 
TRAILER 

31 2-D26 
COAL HANDLING ELECTRICAL EQUIPMENT 
BARGE HAULAGE SYSTEM ELECTRICAL EQUIPMENT 
BARGE UNLOADER AC STATIC CONTROL 
BARGE UNLOADER ELECTRICAL EQUIPMENT 
BYTE BUCKET CASSETTE 
CABLE, POWERlCOAL HANDLING SYSTEM 
CABLE, WIRE, CONDUIT, COAL HANDLING 
CABLES, CONTROL, COAL HANDLING SYSTEM 
CAR PULLER, ELECTRICAL 
COAL ELECTRICAL EQUIPMENT HOUSE 
COAL ELECTRICAL EQUIPMENT TRANSFORMER, FOUNDATION 
COAL HANDLING CONTROL PANEL 
COAL HANDLING ELECTRICAL EQUIPMENT 
COAL HANDLING LIGHTING 
COAL RECLAIM ELECTRICAL EQUIPMENT BUILDING 
COMPUTER, COAL HANDLING 
CONTROL. COAL UNLOADING SYSTEM 
HVAC, UNIT 
HYD POWER UNIT, COAL TRIPPER 
MOTOR CONTROL CENTER, WI LOCAL CONTROLS 
MOTOR, BARGE UNLOADER FLOW GATE 
MOTOR, BOOM CONVEYOR DRIVE, COAL 
MOTOR, BOOM HOIST DRIVE 
MOTOR, BUCKET WHEEL DRIVE, COAL 
MOTOR, CAR DUMPER, COAL 
MOTOR, CAR DUMPER, HYD UNIT, COAL 
MOTOR. GANTRY DRIVE, COAL 
MOTOR, SLEWING DRIVE, COAL 
MOTOR, TRIPPER FLOOR, COAL 
MULTIPLEXER PANEL @ CRUSHER HOUSE 
PANEL, POWER AND CONTROL, COAL ELECTRICAL HOUSE 
RECLAIM MOTOR CENTER 
REMOTE DEVICES-COAL HANDLING 
SERVICE INSTRUMENT 
SWITCHGEAR HOUSE-COAL HANDLING 
TRANSFORMER, STEP-DOWN, BARGE UNLOADER 
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** This Retirement Unlt Listing is subJect to change from time to t ime conslstent with the Coordlnatlon Agreement. 

D26 
D26 

D27 
D27 
027 
027 
D27 
027 
027 
D27 
D27 
D27 
D27 
027 
027 
027 
D27 
D27 

D29 

0 30 
030 
030 

E03 
E03 
E03 

E04 

E05 
E05 
E05 
E05 
E05 
E05 

E06 
E06 
E 06 
E06 
E06 
E06 
E06 

312: Boiler Plant Equipment (Steam Production) 
UNLOADER DC COMPRESSOR 
VENTILATING UNIT, MACHINERY ROOM 

312-DZ7 
COAL SAMPLING SYSTEM 

CHAIN GUARD, ENCLOSED, WnIGHTENER 
CHUTE, STAINLESS STEEL TRANSITION 
COAL SAMPLE RIFFLER 
FOUNDATIONS, COAL SAMPLE SYSTEM EQUIPMENT 
HOIST, SAMPLE TOWER 
MOISTURE DETECTING UNIT 
MOTOR, FIRED SAMPLING 
PROBE, TEMPERATURE, CK TEMP COAL ON CARSlPlLES 
REDUCER, AS RECEIVED SAMPLING 
SAMPLER, COAL FINENESS.CYCLONE & PROBE Q LAB 
SAMPLER, COAL HANDLING, AS FIRED 
SAMPLER, FUEL TRUCK 
SAMPLER, SWING ARM BELT 
SAMPLING, COAL HANDLING, AS RECEIVED 
SPLITTER, COAL SAMPLER 
TOWER, SAMPLE, COAL UNLOADING SYSTEM 

312-029 
COAL BARGE 

WINCH, BARGE COVER 
312-D30 

WORK BOAT 
BOAT, TUG 
RADIO, MARINE, W/ANTENNA 
WINCH, TUGBOAT 

312-EO1 
AIR COMPRESSOR 

312-EO2 
AIR FILTER OR WASHER 

312-EO3 
PRIMARY AIR HEATER 

AIR HEATER 
AIR MOTOR ASSEMBLY 
VALVE, PLUG ASSEM, AIR PREHEATER 

312-EO4 
CHUTES, DUCTS, OR PIPES SYSTEM 

BLASTER, AIR 
312-EO5 

COAL FEEDER, RAW OR POWDERED 
COAL FEEDER 
COAL FEEDER, ELECTRONIC LOAD CELL WEIGHING 
COAL FEEDER, MOTOR 
CONTROLS, COAL FEEDER 
GATE. STOCK FEEDER 
VALVE, FEEDER INLET ISOLATION 

FEEDER BELT 
3 1.2-EO6 

CLEANER, BRUSH 
COAL FEEDER BELT 
COUPLING, FEEDER BELT, COAL. 
MOTOR, FEEDER BELT 
MOTOR, TRAILER DRIVE 
REDUCER, FEEDER BELT 
REDUCER, BOOM FEEDER BELT DRIVE, COAL 
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31 2: Boiler Plant Equipment (Steam Production) 
E06 
E06 
E06 
E06 
E06 

E07 
E07 
E07 
E07 
EO 7 
E07 
E07 
E07 

E08 

E09 
E09 
E09 

E10 
E10 

E l  1 
E l  I 
E l  1 
E l  1 
E l  7 
E l  1 
E l  1 
E l  1 
E l  1 
E l  1 
E l  1 
E l  1 

E12 
E12 

E16 

FO 1 

F02 

F03 
F03 

REDUCER, BOOM HOIST DRIVE, COAL 
REDUCER, BUCKET WHEEL DRIVE, COAL 
REDUCER, GANTRY DRIVE, COAL 
REDUCER, SLEWING DRIVE, COAL 
REDUCER, TRAILER DRIVE, COAL 

312-EO7 

COALCRUSHERENCLOSURE 
CRUSHER TOWER 
CRUSHER, AS FIRED SAMPLING 
CRUSHER, AS RECEIVED SAMPLING 
FLOP GATE, COAL 
MOTOR, CRUSHER 
MOTOR, CRUSHER, AS FIRED 
MOTOR, CRUSHER, AS RECEIVED 

312-EO8 

CRUSHER 

DRYER 
DRYER 

312-EO9 
FAN 

FAN 
PRIMARY AIR FLOW, MEASURING ELEMENT 
PRIMARY AIR FLOW, MONITOR 

31 2-El 0 
HOPPER OR BIN 

PYRITE, TANK 
VAL.VE, TANK 

312-El 1 
PULVERIZER 

BALL MILL REMOTE CONTROL. SYSTEM 
CRANE, MILL MAlNTENANCE 
DAMPER, RATING 
FAN, MILL SEAL AIR 
MILL, GEARBOX 
MOTOR, MILL 
PIPING SYSTEM, COAL 
PULVERIZER, MILL 
PULVERIZER, RATING DAMPER 
SADDLE 
TABLE, GRINDING 
UPPER SPRING RING 

31 2-El 2 
PUMP 

MOTOR, PUMP 
PUMP, SUMP, PYRITES HOLDING TANK 

31 2-E1 6 
WEIGHING MACHINE, AUTOMATIC 

BELT SCALE 
3 12-PO1 
HEATER 

HEATER, FUEL OIL 
312-F02 
METER 

METER 
312-F03 
PUMP 

MOTOR, PUMP 
PUMP 
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** Thls Retlrernent Unlt Llstlng Is subject to change from time to tlme conslstent with the Coordlnatlon Agreement. ** 

31 2: Boiler Plant Equipment (Steam Production) 
3 12-F04 
TANK 

F04 GAUGE SYSTEM 
Fa4 PROBE, FUEL. OIL TANK 
Fa4 TANK, FUEL OIL 

312-GOI 
HOLDER OR TANK 

GO1 TANK 
GO1 TANK, DIKING 

312-GO2 
METER 

31 2 4 0 3  
PRESSURE REGULATOR OR CONTROL DEVICE 

GO2 COMPUTER, ANALOG, PROPANE METER 

GO3 FUEL SAFETY SYSTEM WlPURGE PRELIGHT 
31 2-GO4 

GAS LINES 

312-GO5 
GAS PLANT 

312-H02 
CONVEYOR - ASH HANDLING EQUIPMENT 

CONVEYOR, ASH, SUBMERGED, DRAG CHAIN 
TANK, BOTTOM ASH, SULPHURIC ACID 

GO4 GAS LINE 

GO5 PROPANE VAPORIZER 

H02 CONVEYOR SYSTEM, BOTTOM ASH 
H02 
ti02 

312-H03 
CRANE OR HOIST -ASH HANDLING EQUIPMENT 

312-H04 
ELECTRIC TROLLEY 

312-H05 
FAN -ASH HANDLING EQUIPMENT 

H03 HOIST, FLY ASH SILO JIB CRANE 

H05 BLOWER, FLY ASH AERATION 
H05 BLOWER, FLY ASH PRESSURE 
H05 FAN, FLY ASH EXHAUST 
H05 FAN, VENT, FLY ASH 
H05 MOTOR, FLY ASH AERATION BLOWER 

312.H07 
PUMP - ASH HANDLING EQUIPMENT 

H07 
H07 
H07 
H07 MOTOR, PUMP 
H07 PUMP, ASH SLUlCE 
H07 PUMP, GENERAL 
H07 PUMP, FOUNDATION 
H07 PUMP, WASTE WATER 
H07 

ASH HOPPER OVERFLOW SUMP PUMP 
CLARIFIER, ASH HANDLING WATER SUPPLY 
FLOATING PUMP STRUCTURE, ASH POND 

THERMAL SUPPLY UNIT,BOTTOM ASH COOLER 
31 2-H08 

AIR DRYER, FLY ASH SYSTEM 

BREAKER, VACUUM, UNIT, FLY ASH 

REMOVAL SYSTEM, VACUUM 
HOB 
H08 ASH HANDLING SYSTEM CONTROLS 
HOB 
Ha8 HYDRAULIC EDUCTOR 
HOB HYDRO VACTOR 
HOB PIPING SYSTEM, VACLJUM TRUCK 
HOB TRUCK, VACUUM 
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** This Retlrement Unit Llsting Is subject to change from tlme to tlme conslstent wlth the Coordination Agreement. ** 

312: Boiler Plant Equipment (Steam Production) 
H08 

H09 
H09 
H09 
HO9 
HOB 
H09 
H09 
H09 
H09 
H09 
H09 
H09 
H09 
H09 
H09 
H09 
1109 
H09 
HO9 

HI0 
ti10 
HI0  
H10 
H10 
HI0 
HI0 
HI0  
HI0  
H10 
H I 0  
HI0  
H I 0  

H I  1 

HI3  
HI3 
HI3 

H14 
H14 
H14 
HI4  
H14 
HI4 
HI4 
HI4  
H14 
H14 

HI4  
ti14 

n14 

n14 

VACUUM, CENTRAL, PIPING SYSTEM 
312-H09 

SLUICEWAY OR PIPING SYSTEM 
ASH CONTROL SYSTEM 
ASH HOPPER, WET SEAL SKIRT 
ASH SCREEN 
ASH, BOTTOM, HANDLING SYSTEM 
DISCHARGE PIPELINE OVERFLOW SUMP PUMP TO ASH POND 
FLY ASH HANDLING SYSTEM 
FLYASH DISCHARGE LINE 
FREEZE PROTECTION, WETBOTTOM 
HEAT TRACE, CONDUIT, CABLES, & PANELS 
HEATER, WETBOTTOM RADIANT 
PIPING SYSTEM, ASH SLUICE 
PIPING SYSTEM. BOTTOM ASH 
PYRITE DISCHARGE LINE 
SCREEN, STAINLESS STEEL DRIP 
SLAG SCREEN 
TRENCH, ASH LINE, CONCRETE 
VALVE, ASH SLUICE 
VALVE, ISOLATION, ASH RECYCLING 
VALVE, WET BOTTOM 

312-HI0 
STORAGE BIN OR PIT 

ASH STORAGE STRUCTURE WIFOOTBRIDGE 
FOUNDATIONS, BOTTOM ASH HOPPER AND PIT 
GATE, ASH & HOUSING 
HOPPER, FLY ASH 
HOPPER, BOTTOM ASH 
HOPPER, INTERNAL WATER JET 
HOPPER, PYRITE 

TANK, FLY ASH SEPARATOR 
TANK, ISOLATING VALVE HOLDING 
TANK, PYRITE HOLDING 
TROUGH, BOILER SEAL 
VALVE, ISOLATING, PYRITE HOLDING TANK 

sim, FLY ASH 

312-HI1 
SUMP DREDGE 

STRAINER 
312-HI3 

CLINKER GRINDER OR SLAG GRINDER 
ASH HOPPER GRINDER MOTOR REDUCER 
FLUID POWER DRIVES 
GRINDER, SLAG 

312-HI4 

ASH POND OVERFLOW PIPING 
ASH POND, DfSCHARGE FACILITY 
CABLE. CONTROL & INSTRUMENT 
CABLE, POWER 
CONDUIT, POWER 
CONTROL FEED SYSTEM, PH, ASH POND WI ENCLOSURE 
CONTROL SYSTEM, SUPERVISORY 
CURTAIN, TURBIDITY, FLOATING, ASH POND 
FLOW MEASUREMENT SYSTEM 
POND, ASH 
POND, ASH, CONCRETE SUPPORTS, ASH LINES 
POND. ASH, CULVERT 
POND, ASH, DIKE 
POND, ASH, DRAWDOWN STRUCTLJRE 

ASH POND EQUIPMENT 
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** Thls Retlrement Unlt Listing Is subJect to change from time to tlme consistent with the Coordlnatlon Agreement. ** 

31 2: Boiler Plant Equipment (Steam Production) 
ti14 
ti14 
H14 
H14 
HI4 
HI4 
H 14 
H14 

101 
101 
101 
101 
101 
101 
101 
IO1 
101 
101 
I O 1  
101 

102 
102 
102 
102 
102 
io2 
102 
102 
102 
102 
102 
102 
IO2 
102 
102 
102 
102 
102 
102 
102 
102 
102 
102 
102 

103 
103 
103 
103 
103 
103 
103 
103 
103 
103 
103 
103 

POND, ASH, EMERGENCY OVERFLOW 
POND, ASH, EXPANSION 
POND, ASH, MANHOLES 
POND, ASH, PUMP 
POND, ASH, RIP RAP 
POND, ASH, ROAD, GRAVEL 
STRAINER, W/AUTOMATIC BACKWASH CONTROL 
SUBSTATION, EQUIPMENT FOR ASH POND 

312-101 
METER - PURIFICATION SYSTEM 

ADAPTER, MOD BUS WICABLE & PROGRAMMERKAPE LOADER 
ANALYZER 
COMPENSATOR, AUTOMATIC TEMPERATURE 
CONDUCTIVITY CELL, SCREW 
FLOW SWTCH CALIBRATOR, FLUID COMPONENTS 
METER, FLOW 
1NDICATOR.TEMPERATURE 
METER. DENSIN 
METER, PH 
PROBE, MAGNETIC, FLOW METER 
RECORDER, CLARIFIER 
RECORDER, SEQUENCE OF EVENTS 

312-102 
PUMP - PURIFICATION SYSTEM 

CRANE, CLARIFIER BLDG GANTRY 
PUMP, ACID FEED 
PUMP, AMINE 
PUMP, CAUSTIC 
PUMP, CLARIFIER SLUDGE 
PUMP, COAGULANT 
PUMP, CONDENSATE 
PUMP, DEMINERALIZER 
PLJMP. EVAPORATOR 
PUMP, HYDRAZINE 
PUMP, PH CORRECTION 
PUMP, PHOSPHATE 
PUMP, RECIRCULATION 
PUMP, SAMPLE 
PUMP, SERVICE WATER 
PUMP, SODIUM HYDROXIDE 
PUMP, SUMP 
PUMP, TRANSFER 
PUMP, TRASH 
PUMP, VACUUM 
PUMP, VACUUM, SEAL OIL 
PUMP, WATER CENTRIFUGAL 
PUMP, WATER, POTABLE 
PUMP, WELL WATER BOOSTER 

312-103 
TANK - PURIFICATION SYSTEM 

CLARIFIER, WASTE WATER SUPPLY 
HEATER, CAUSTIC TANK 
LIQUID ALUM SYSTEM, PIPING SYSTEM 
MIXER, TANK 
PUMP, ACID REGENERATION 
RESERVOIR, WATER 
TANK, ACID 
TANK, ANION EXCHANGE 
TANK. CATION EXCHANGE 
TANK, CAUSTIC 
TANK, COAGULANT 
TANK, COAGULANT STORAGE 
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** Thls Retirement Unlt Llstlng Is subject to change from tlrne to tlrne consistent wlth the Coordination Agreement. ** 

103 
I03 
103 
103 
103 
103 
103 
103 
103 
103 
103 
103 
103 

104 
104 
104 
104 
104 
104 
104 
104 
104 
104 
104 
104 
104 
I04 
104 
104 
104 
104 
104 
104 
I04 
104 
104 
IO4 
104 
104 
104 
104 
104 
I04 
104 
104 
104 
104 
104 
104 
104 
104 
104 
104 
104 
104 

105 

31 2: Boiler Plant Equipment (Steam Production) 
TANK, CONDENSATE 
TANK, CONDENSATE DRAIN 
TANK, CONDENSATE STORAGE 
TANK, DEGASIFIER & CLEARWELL 
TANK, HYDRAZINE 
TANK, MIXED BED 
TANK, PHOSPHATE 
TANK, POTABLE WATER 
TANK, RO PLANT 
TANK, SULFURIC ACID 
TANK, WATER 
UNIVERSALEVEL, DREXELBROOK, ACID/CAlJSTIC 
WASTE WATER CLARIFIER B FILTER WATER TANK 

312404 
WATER SOFTENER OR PURIFICATION SYSTEM 

AERATOR, ACID RETENTION 
AGITATOR, NEUTRALIZATION PIT, W/MOTOR 
ANALYZER, SODIUM, CONDENSATE SYSTEM 
BLOWER, AIR, MIXED BED, W/MOTOR 
CLARIFIER BUILDING 
CLARIFIER, DEMINERALIZED WATER PIPING SYSTEM 
CLARIFIERS, PRETREATMENT, FLASH MIX TANKS 
CLEANING STATION, WATER PLANT 
CONDUIT & CABLE TRAYS Q WATER PLANT 
CONTROL, EVAPORATING 
CROSSTIE LINE, DEIONIZED WATER 
DCS CONTROL SYSTEM, WATER CONTROL DEMINERALIZER 
DEMlNERALlZER SYSTEM, MAKE UP 
EVAPORATOR, FEEDWATER 
FEED SYSTEM, POLYMER 
FILTER SYSTEM, ACTIVATED CARBON 
HEATER, CAUSTIC 
HOIST, WATER TREATMENT BLDG CHLORINE 
HYPOCHLORINATOR (WATER TREATMENT BLDG.) 
LIQUID ALUM FEED SYSTEM FOR ALUM INJECT PUMP SYST 
MAIN CONTROL PANEL Q WATER PLANT 
METER, CONDUCTIVITY, RO WATER TREATMENT 
MONITOR, PH, CONDENSATE 
PIPE TRENCH Q WATER PLANT 
PIPING SYSTEM, CHEMICAL FEED 
PIPING SYSTEM, WASTEWATER POND 
PLC SYSTEM 
POND, WASTE WATER 
POND, WASTE, LINER 
PREVENTOR, PLANT BACKFLOW 
PUMP, CHEMICAL FEED 
REDUCER, CLARIFIER RAKE SPEED 
REDUCER. CLARIFIER TURBINE SPEED 
REVERSE OSMOSIS SYSTEM 
RIVER WATER INTAKE BUILDING 
REVERSE OSMOSIS PLANT CONTROLS 
SOFTENER. DUAL, W/BRINE STATION 
TURBIDIMETER, CLARIFIER 
WALUWAY, CONCRETE, ACID RETENTION 
WATER HEATER, ANION UNIT, CAUSTIC 
WATER TREATMENT BUILDING 
WATER TREATMENT CLARIFIER BUILDING 

312-105 
WELL 

WELL. TEST, POTABLE WATER 
312J01 

AIR DUCT SYSTEM 
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** This Retirement Unit Listing Is subject to change from time to  time consistent wlth the Coordination Agreement, ** 

JO1 
JO1 
JO1 
JOI 
JOI 
JOI 

JO2 
JO2 
J02 

503 
J03 
J03 
503 
J03 

KO 1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 
KO1 

KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 
KO2 

31 2: Boiler Plant Equipment (Steam Production) 
BOILER, ROOF VENTILATOR. DRAFT 
CONTROLLER, AIR FLOW 
CONTROLLERS, SEAL AIR WlDRlVES 
FAN DAMPER, SEAL AIR FAN 
FAN, EXHAUST 
TUNNEL VENT SYSTEM 

312402 
BLOWER - VENTILATING EQUIPMENT 

CLEANER, ELECTRONIC AIR 
FAN, PRESSURIZATION 
TRANSMITTER, AIR FLOW, WIDRIVES 

31 2403 

COOLER Q STEAM COIL RACK 
COOLER, EXTERNAL DRAIN 
PUMP, CIRCULATION, CHILLED WATER 
PUMP, COOLING WATER, CLOSED 
PUMP, COOLING WATER, DIRECT 

COOLER - VENTILATING EQUIPMENT 

312-KOf 
AUTOMATIC CONTROL INSTALLATION 

ANALYZER, OXYGEN 
BOILER, PRESSURE READOUT 
CIRCUIT BREAKER, AC HIGH VOLTAGE 
CONTROLLER, COAL AIR TEMP WIDRIVES 
CONTROLLER, MILL WlDRIVES 
CONTROLS, TRACK HOPPER FEED 
FIRE PROTECTION 
MOTOR CONTROL CENTER 
PYRITE, SYSTEM CONTROLS 
STEAM PRESS CONTROL SYSTEM, AUTOMATIC 
SWTCHES 
THERMAPROBE 
TOTALIZER SYSTEM, GAS FLOW 
TRANSFORMER 

312-KO2 
MASTER CONTROL INSTALLATION 

ANALYZER, OXYGEN, PROBE 
CABINET 
COMPUTER 
CONDUCTIVITY CELL 
CONDUCTlVlTY MONITOR 
CONDUCTOR NT SOFTWARE KITS 
CONTROL STATIONS 
CONTROLLER, PRESSURE 
DAS, EMISSIONS MONITOR 
ELECTRIC SERVICE, UNDERGROUND, PH TRIM STATION 
GENERATOR, DIESEL, CONTROL SYSTEM, CONTROLS 
MODULATING DRIVE (BTG) 
MODULATING OPERATOR (BTG) 
PANEL, 110 CONNECTOR CONTROL 
POSITION CONTROL 
SWAMPING BOX (BTG) 
TAPE DRIVE, MAGNETIC FOR EPA REPORT EMISSIONS MONl 
TEMPERATURE PROCESSOR 
TEMPERATURE SIGNAL GENERATOR 
TRANSDUCERS & CONTROL VALVES 
TRANSMIlTER, PRESSURE 
UNINTERRUPTIBLE POWER SUPPLY 
WORKSTATION CONSOLE, CONTROL ROOM 

312-KO3 
PANEL SECTION OF SWITCH OR BOARD 
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*. Thls Retirement Unit Llstlng Is subJect to change from tlme to tlme conslstent with the Coordlnatlon Agreement. ** 

K O 3  
KO3 
K O 3  
K O 3  
K O 3  
K O 3  

KO4 
KO4 
KO4 
K O 4  
KO4 
KO4 
KO4 
K O 4  
KO4 
K O 4  
K O 4  
KO4 
K O 4  
KO4 
KO4 
KO4 
KO4 
KO4 
K O 4  
K O 4  
KO4 
KO4 
K O 4  
K O 4  
KO4 
KO4 
KO4 
KO4 
K O 4  
KO4 
K O 4  
K O 4  
KO4 
K O 4  
KO4 
K O 4  
KO4 
KO4 
KO4 
KO4 
KO4 

K O 5  
KO5 

LO2 
LO2 
LO2 
LQ2 
LO2 
LO2 
LO2 

31 2: Boiler Plant Equipment (Steam Production) 
BOARD. INSTRUMENT GAUGE 
BREAKER BOARD, LEAR SIEGLER, INSTACK MONITOR 
CABINET 
CONTROL BOARD, BTG 
PANEL 
SWITCHBOARD 

312-KO4 
RECORDING OR INDICATING DEVICE 

ALARM ANNUNCIATOR, BTG BOARD 
ALARM ANNUNCIATOR, PANAIARM 
ALARM, PANEL 
AMPLIFIER 
ANALYZER, PROBE 
ANALYZERS 
ANALYZER, SO2 
ANNUNCIATOR, TERMINATION BAYS, CONTROL PANEL 
BALCONIES & TEST PORTS 
COMPUTER 
CONTROL, DIGITAL, STACK EMISSIONS 
CONTROLLER 
DAC WISPECTRAPAK DAHS, STACK EMISSIONS 
DATA ACQUISITION SYSTEM 
EMISSION MONITORING SYSTEM 
INDICATOR, DRUM LEVEL 
INFRARED THERM0 TEMPERATURE PROBE 
lNVERTER 
METER 
MONITOR, CO2 
MONITOR, EMISSION 
MONITOR PROBE, STACK GAS 
MONITOR, OPACITY 
MONITOR, SO2 
MONITOR, ULTRAFLOW 
OPERATORS STATION, NT DISPLAY, WDPF 
PRESSURE INDICATOR 
PROGRAMMABLE LOGIC CONTROLLER 
RACK, INSTRUMENT & CONTROL EQUIPMENT 
RECORDER 
SEQUENCE OF EVENTS SYSTEM 
SOFTWARE, DB DOCUMENT 
SOFTWARE, FOR BAILEY CONTROL 
SPECTROPHOTOMETER 
STACK EMISSIONS, DIGITAL CONTROLS 
TESTING METER 
THERMOCOUPLE 
THERMOMETER 
TRANSMATION 
TRANSMISSOMETER 
TRANSMllTER 

312-KO5 
AIR DRYER 

AIR COMPRESSOR 
AIR DRYER 

312-LO2 
HEADER OF ANY CLASS OF PIPING 

COMPRESSED AIR PIPING 
CONDENSATE PIPING 
COOLING WATER PIPING 
DEMINERALIZED WATER PIPING 
STEAM DRAIN PIPING 
EXHAUST PIPING 
INSTRLJMENT AIR PIPING 
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31 2: Boiler Plant Equipment (Steam Production) 
LO2 
LO2 
LO2 
LO2 
LO2 
LO2 
LO2 
LO2 
LO2 
LO2 
L 02 
LO2 
1.02 
LO2 
LO2 
1.02 
LO2 

LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
1.03 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 
LO3 

PIPING SYSTEM, BOILER FEED 
PIPING SYSTEM, BOILER, DRAFT 
PIPING SYSTEM, CHEMICAL FEED 
PIPING SYSTEM, COLD REHEAT 
PIPING SYSTEM, HOT REHEAT 
PIPING SYSTEM, MAIN STEAM 
PIPING SYSTEM, RELIEF VALVE VENTS 
PIPING SYSTEM, SERVICE WATER 
PIPING SYSTEM, WASTE WATER 
PIPING SYSTEM, WET BOTTOM 
PIPING SYSTEM, OIL SUPPLY TO BURNERS 
POTABLE WATER PIPING 
LUBE OIL, PIPING 
ROOF, DRAIN PIPING SYSTEM 
SERVICE AIR PIPING SYSTEM 
STEAM BLOWDOWN, SILENCER 
VENT PIPING SYSTEM 

312-LO3 
PIPING, 2" OR OVER, 2 OR MORE UNITS 

AIR EXTRACTION PIPING SYSTEM 
ASH SEAL PIPING SYSTEM 
BOILER, VALVE, RELIEF, VENT PIPING, INSULATION 
CENTRAL, VACUUM SUCTION HOSES 
CONDENSATE PIPING SYSTEM 
DEMINERALIZED PIPING SYSTEM 
DRAIN PIPING SYSTEM 
FIRE PROTECTION PIPING SYSTEM 
HOOD, STEAM LINE 
HOT REHEAT PIPING SYSTEM 
IGNITION OIL PIPING SYSTEM 
INSTRUMENT AIR PIPING SYSTEM 
INSULATE PIPING BOILER PLANT PIPING 
MAIN STEAM PIPING SYSTEM 
PIPING SYSTEM, BLEED STEAM 
PIPING SYSTEM, BOILER FEED 
PIPING SYSTEM, CENTRAL VACUUM 
PIPING SYSTEM, CERAMIC COAL 
PIPING SYSTEM, CHEMICAL CLEANING 
PIPING SYSTEM, CHEMICAL FEED SYSTEM 
PIPING SYSTEM, COAL REHEAT 
PIPING SYSTEM, HYDROGEN 
PIPING SYSTEM, LUBE OIL 
PIPING SYSTEM, OBSERVATION PORT 
PIPING SYSTEM, SERVICE AIR 
PIPING SYSTEM, STEAM, BOILER, AUX 
PIPING SYSTEM, SULPHURIC ACID 
POLISHER, CONDENSATE, WATER TREATMENT 
POTABLE WATER, PIPING SYSTEM 
SERVICE WATER, PIPING SYSTEM 
WASTE WATER PIPING 
WATER LINE, BOILER SLAG CONTROL 

312-LO4 
PIPING, 2" OR OVER, 1 OR MORE UNITS 8 HEADER 

LO4 
LO4 
LO4 VACUUM TRUCK, PORTABLE PIPING 

PIPING SYSTEM, CERAMiC COAL.. CLASSlFlERSlBURNERS 
PIPING SYSTEM, WET BOTTOM, ASH POND 

312-LO5 
TRAP, HIGH PRESSURE 

LO5 TRAPS 
312-LO6 

SEPARATOR OR PURIFIER, STEAM 
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** This Retlrement Unlt Llstlng Is subject to change from tlme to time conslstent wlth the Coordlnatlon Agreement. ’* 

31 2: Boiler Plant Equipment (Steam Production) 
LO6 

LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
L 07 
L 07 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 

SEPARATOR, VAPOR 
312-LO7 

RELATIVELY COSTLY VALVES 
VALVE 
VALVE, AIR COMPRESSOR 
VALVE, AIR HEATER CROSS TIE 
VALVE, AIR HEATER DRAIN LINE 
VALVE, ASH HANDLING, ASSEMBLY 
VALVE, ASH LINE, ASSY 
VALVE, ASH OVERFLOW 
VALVE, ASH REMOVAL, MATERIAL HANDLING 
VALVE, ASH SEAL PIPING SYSTEM 
VALVE, ASH SLUICE 
VALVE, ASH SLUICE PUMP, OUTBOARD 
VALVE, ASH SYSTEM 
VALVE, AUX STEAM 
VALVE, AUX WATER 
VALVE, BLEED PUMP 
VALVE, BLOWDOWN 
VALVE, BOILER 
VALVE, BOTTOM ASH 
VALVE, CIRCULATING, WATER 
VALVE, CLARIFIER 
VALVE, CLARIFIER INLET CONTROL 
VALVE, COAL 
VALVE, COLD REHEAT 
VALVE, CONDENSOR 
VALVE, COOLING WATER SYSTEM 
VALVE, CSI 
VALVE, DEMINERALIZED 
VALVE, DRAIN 
VALVE, DRIP 
VALVE, DRUM BLOCK 
VALVE, DRUM, SAFETY 
VALVE, DUST COLLECTOR 
VALVE, ECONOMIZER 
VALVE, EVAPORATING STEAM 
VALVE, FEEDWATER 
VALVE, FEEDWATER SUPERHEAT SPRAY 
VALVE, FEEDWATER, REGULATING 
VALVE, FIRE WATER DELUGE 
VALVE, FLYASH 
VALVE, HYDROVACTOR INLET 
VALVE, IK BLOCK 
VALVE, IR BLOCK 
VALVE, KNIFEGATE 

VALVE, LUBE OIL COOLER 
VALVE, MANUAL ISOLATION 
VALVE, MILL 
VALVE, PLANT DISCHARGE PUMP 
VALVE, P R EC I PI TAT0 R 
VALVE. PULVERIZER 
VALVE, PYRITE 
VALVE, PYRITE HOPPER 
VALVE, PYRITE JET PUMP. WATER SUPPLY 

VALVE, REACTION TANK 
VALVE, RECLAIM, WATER SYSTEM 
VALVE, RELIEF 
VALVE, RELIEF, VENTS 
VALVE, RIVER WATER 
VALVE, ROOF DRAIN 

VALVE, LOW PRESSURE, STEAM HEADER, CROSS-TIE 

VALVE, NON-RETURNIREVERSE CURRENT 
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LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 
LO7 

LOB 

M02 
M02 

Q01 
Q01 
Q01 
Q O I  
Q01 
Q01 
Q01 
001 
Q01 
Q01 
Q01 
Q01 
Q01 

ROI 
ROl 
R01 
R0t 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
R01 
RO1 
R01 
R01 

31 2: Boiler Plant Equipment (Steam Production) 
VALVE, SAFETY. MAIN STEAM 
VALVE, SAFETY. PRESSURE 
VALVE, SAFETY, REHEATER 
VALVE, SAFETY, STEAM COIL 
VALVE, SAFETY, SUPERHEATER 
VALVE, SEAL AIR FAN, FLANGE 
VALVE, SILO SUMP PUMP 
VALVE, SOOTBLOWER 
VALVE, STEAM SEAL DRUM 
VALVE, STEAM SPRAY 
VALVE, SUMP PUMP 
VALVE, SUPERHEAT 
VALVE, SUPERHEAT SPRAY 
VALVE, WASTE WATER 
VALVE, WATER TREATMENT 
VALVE, WETBOTTOM 

312-LO8 
FREEZE PROTECTION FOR PIPING 

FREEZE PROTECTION 
312-M02 

PONDS, LANDFILL RUN-OFF 
POND, ASH HANDLING SYSTEM, WASTE WATER, LANDFILL 
TRIM SYSTEM, PH, @LAB,LANDFILL 

312401 
NEURAL NETWORK SYSTEM 

AIR REGISTER DRIVE, BURNER 
ALARM SYSTEM ANNUNCIATOR 
BURNER MANAGEMENT SYSTEM 
BURNER AIR MANAGEMENT, INDIVIDUAL 
COAL PIPE ORIFICE, FUEL FLOW MONITORING / BALANCING 
COMBUSTION CONTROL SYSTEM WITH LOAD DISPATCH 
COMPUTER CONTROL SYSTEM 
DATA ACQUISITION SYSTEM 
ECT SYSTEM, FUEL FLOW MONITORING AND BALANCING 
NEURAL NETWORK SYSTEM 

SAFEFLAME DFS SCANNER/ARCH 
SPAREPARTS 

PI-ARCHIVING SYSTEM 

312-R01 
COAL REBURN NETWORK SYSTEM 

ALARM SYSTEM ANNUNCIATOR 
BASKETS, AIRHEATER COLDEND 
BOOST AIR HOSE 
BOOST AIR PIPING 
BOOST AIR PIPING, DAMPER 
BOOST AIR PIPING, DAMPER DRIVE 
BRICK LINING, INTERNAL 
CLEANING DEVICE. AIRHEATER HOTEND 
COAL PIPING 
COAL PIPING, ISOLATION VALVE 
COMPUTER & SOFWARE 
DUCT MONITOR 
FLOW TRANSMITTER 
HARDWARE 
MOTEND LAYER, AIRHEATER 
INJECTOR 
INJECTOR, COAL REBURN 
INJECTOR, COAL REBURN, TUBE PANEL 
INJECTOR, COAL REBURN, BOOST AIR HOSE 
INJECTOR. EXPANSION JOINT 
INJECTOR. INNER DRIVE 
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ROl 
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so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so 1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so 1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so 1 
so1 
so 1 
so1 
so1 
so1 

so1 
so1 
so1 
so1 
so1 
so 1 

so 1 

31 2: Boiler Plant Equipment (Steam Production) 
INJECTOR, OUTER DRIVE 
INJECTOR, TUBE PANEL 
LAGGING & INSULATION 
OFA DUCT 
OFA DUCT DAMPER 
OFA DUCT DAMPER DRIVE 
OFA DUCT EXPANSION JOINT 
OFA DUCT INSULATION 
PROBE 
SCANNER SYSTEMIARCHITECTURE 
STABILIZER RING 
TRANSMITTER, TEMPERATURE 
TRIMMING DAMPER 

312-SO1 
SCR 

AC INPUTS I RELAY OUTPUTS, BASE UNIT, MICRO LOGIX, PLC CONTROL 
AC POWER SUPPLY, LOGIX, PLC CONTROL 
ANALYZER, NOX 
ASSEMBLY, CATALYST, CART 
ASSEMBLY, CATALYST, CART TRACK 
ASSEMBLY, CATALYST, SEAL PLATE 
ASSEMBLY, CROSS ARM, RAKE SOOTBLOWER 
ASSEMBLY, FEED TUBE, RAKE SOOTBLOWER 
ASSEMBLY, HOPPER MODULE 
ASSEMBLY, REACTOR 
ASSEMBLY, REACTOR, TUBE BUNDLE 
ASSEMBLY, RECTIFIER MODULE 
BOILER BYPASS, ECONOMIZER SECTION TUBE SURFACE 
BOILER BYPASS, REHEATER SECTION TUBE SURFACE 
CATALYST, REACTOR 
COMPUTER, CEMS 
CONTROL PANEL, E-STOP, PLC 
CONTROL. PANEL, E-STOP, REMOTE CONTROL, PLC 
CONTROL PANEL, MAIN, PLC 
CPU, LOGIX, PLC CONTROL 
DAMPER, DOUBLE LOUVER, BYPASS 
DAMPER, FAN INLET, ID FAN 
DAMPER, FAN OUTLET, ID FAN 
DAMPER, GUILLOTINE INLET 
DAMPER, GUILLOTINE OUTLET 
DESUPERHEATER, STEAM CONDITIONING 
DRIVEN COUPLING RWNORD, ID FAN AND MOTOR 
DUCT, BREECHING BYPASS 
DUCT, BREECHING INLET 
DUCT, BREECHING OUTLET 
DUCT, ECONOMIZER OUTLET 
DUCT, INLET INTERIOR, ELBOW CAP 
DUCT, REACTOR, PRIMARY AIR 
ELEMENT, COLD END, AIRHEATER, PRIMARY 
ELEMENT, COLD END, AIRHEATER, SECONDARY 
ELEMENT, HOT END. AIRHEATER, PRIMARY 
ELEMENT, HOT END AIRHEATER, SECONDARY 
ETHERNET ADAPTER, P1.C CONTROL 
ETHERNET BRIDGE, SINGLE PORT, PLC CONTROL 

ETHERNET INTERFACE, MICRO LOGIX, PLC CONTROL. 
EXPANSION JOINT, AIR HEATER INLET 
EXPANSION JOINT, BYPASS 
EXPANSION JOINT, ECONOMIZER INLET 
EXPANSION JOINT, ECONOMIZER OUTLET 
EXPANSION JOINT, METALLIC, DILUTION I SEAL AIR 

ETHERNET HUB, DIN-RAIL MOUNTING, P1.C CONTROL 

EXPANSION JOINT, NON-METALLIC. DILUTION / SEAL AIR 
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31 2: Boiler Plant Equipment (Steam Production) 
so1 
so1 
so1 
so1 
so1 
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so1 
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so1 
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so1 
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so1 
so 1 
so1 
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so 1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
so1 
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EXPANSION JOINT, OUTLET 
EXPANSION JOINT, P.A. DUCT 
FAN ASSEMBLY, DILUTION / SEAL AIR 
FLOW ELEMENT, HEADER, STEAM CONDITIONING 
FLUE GAS DUCT, BREECHING, AIR HEATER 
FOUNDATIONS, AMMONIA AREA 
FOUNDATIONS, ID FAN 
FOUNDATIONS, SCR I DUCT 
HMI - CLIENT I SERVER SOFTWARE 
HMI - MONITORS 
HMI - OPERATE IT SERVERS 
HMI -OPERATOR MONITORS 
HMI ~ PERSONAL COMPUTERS 
HMI - PROJECTION MONITORS 
HOIST / TROLLEY, CATALYST 
110 PANEL, REMOTE CONTROL, PLC 
IMPELLER, ID FAN AND MOTOR 
INJECTION FLOW, CONTROL SKID 
INJECTION FLOW, TRANSMITTER 
INJECTION HEADER, PRESSURE TRANSMITTER 
INPUT MODULE, 4 CHANNEL ANALOG, MICRO LOGIX, PLC CONTROL 
INPUT MODULE, AC ISOLATION, LOGIX, PLC CONTROL 
INPUT MODULE, ISOLATION, LOGIX, PLC CONTROL 
INPUT MODULE, LOGIX. PLC CONTROL 
INPUT MODULE, VAC, MICRO LOGIX, PLC CONTROL 
INSTRUMENT AIR SYSTEM 
LEAK DETECTOR, NH3 
LEAK DETECTOR, TRUCK UNLOADING, NH3 
LEVEL. INDICATOR, NH3 STORAGE 
MANIFOLD, TANK PRESSURE RELIEF, NH3 STORAGE 
MONITOR, PLC CONTROL 
MOTOR, ID FAN AND MOTOR 
NET BRIDGE, SINGLE PORT, PLC CONTROL 
NOX ANALYZER, TLI METAL BLDG. 
OUTPUT MODULE, AClDC RELAY, MICRO LOGIX, PLC CONTROL 
OUTPUT MODULE, RELAY, LOGIX, PLC CONTROL 
PANEL, TRUCK UNLOADING STATION, PLC CONTROL 
PC, DESKTOP, PLC CONTROL 
PC, DIN RAIL MOUNT INDUSTRIAL, PLC CONTROL 
PIPE, LIQUID, RAILCAR UNLOADING, NH3 STORAGE 
PIPE, VAPOR, RAILCAR UNLOADING, NH3 STORAGE 
PIPING, DILUTION / SEAL AIR 
POTABLE WATER SYSTEM 
POWER SUPPLY, MICRO LOGIX. PLC CONTROL 
PROBE, GAS ANALYZER, INLET, NOX 
PROBE, GAS ANALYZER, OUTLET, NOX 
PROCESSOR UNIT, MICRO LOGIX, PLC CONTROL 
PUMP, MAGNETIC DRIVE, TEMPERATURE 
PUMP, NH3 
PUMP, SKID, NH3 
PUMP, UPSTREAM, FILTER, NH3 
REXA ACTUATOR, FAN INLET DAMPER, IO FAN 
REXA ACTUATOR, FAN OUTLET DAMPER, ID FAN 
ROTOR, ID FAN AND MOTOR 
SCANNER. DEVICE NET, MICRO LOGIX, PLC CONTROL 
SHAFT, ID FAN AND MOTOR 
SKID, TRUCK UNLOADING, NH3 
SLOT CHASSIS, LOGIX 13, PLC CONTROL 
SLOT FILLER MODLJLE, PLC CONTROL 
SOOTBLOWER PANEL, PLC CONTROL 
SOOTBLOWER, RAKE 
STEAM COIL, PREHEATER. DILUTION / SEAL AIR 
STORAGE TANK, NH3 AMMONIA 
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TO 1 

31 2: Boiler Plant Equipment (Steam Production) 
STRUCTURAL STEEL, AMMONIA AREA 
STRUCTURAL STEEL, SCR I DUCT 
TERMINAL BLOCK, REMOVABLE, LOGIX, P1.C CONTROL 
TERMINATOR, LEFT END CAP, MICRO LOGIX, PLC CONTROL 
TERMINATOR, RIGHT END CAP, MICRO LOGIX, PLC CONTROL 
TOUCH SCREEN, FLAT PANEL, PLC CONTROL 
TRANSMITTER, AIR HEADER, FLOW 
TRANSMITTER, LEVEL, NH3 STORAGE 
TRANSMITTER, PRESSURE, NH3 STORAGE 
TRANSMITTER, PRESSURE, NH3 STORAGE TANK 
TRANSMITTER, TEMPERATURE, NH3 STORAGE 
VALVE, BALANCING 
VALVE, CHECK, CONDENSATE OUTLET 
VALVE, CHECK, LIQUID FILL, NH3 STORAGE 
VALVE, DRAIN, PUMP SUPPLY, NH3 STORAGE 
VALVE, EXCESS FLOW, AMMONIA TANK, NH3 STORAGE 
VALVE, EXCESS FLOW, PUMP RETURN, NH3 STORAGE 
VALVE, EXCESS FLOW, PUMP SUPPLY, NW3 STORAGE 
VALVE, EXCESS FLOW, VAPOR BALANCE, NH3 STORAGE 
VALVE, FAN OUTLET, DILUTION / SEAL AIR 
VALVE, FILTER UPSTREAM CONTROL 
VALVE, INJECTION CONTROL 
VALVE, INJECTION LIQUID LINE, HYDRO. 
VALVE, INLET ISOLATION, DILUTION I SEAL AIR 
VALVE, INLET ISOLATION, STEAM CONDITIONING 
VALVE, ISOLATION 
VALVE, ISOLATION, CONDENSATE OUTLET 
VALVE, ISOLATION, LIQUID FILL, NH3 STORAGE 
VALVE, ISOLATION, LIQUID FILL, NH3 STORAGE TANK 
VALVE, ISOLATION, NH3 STORAGE TANK 
VALVE, ISOLATION, PUMP RETURN, NH3 STORAGE 
VALVE, ISOLATION, PUMP RETURN, NH3 STORAGE TANK 
VALVE, ISOLATION. PUMP SUPPLY, NH3 STORAGE 
VALVE, ISOLATION, PUMP SUPPLY, NH3 STORAGE TANK 
VALVE, ISOLATION, STEAM CONDITIONING 
VALVE, ISOLATION, VAPOR BALANCE, NH3 STORAGE 
VALVE, ISOLATION, VAPOR BALANCE, NH3 STORAGE TANK 
VALVE, LIQUID LINE HYDRO. RELIEF, TRUCK UNLOADING, NH3 
VALVE, LIQUID LINE ISOLATION, TRUCK UNLOADING, NH3 
VALVE, LIQUID PIPE, HYDRO RELIEF, NH3 STORAGE 
VALVE, OUTLET ISOLATION, DILUTION / SEAL AIR 
VALVE, POPPET, RAKE SOOTBLOMR 
VALVE, PRESSURE RELIEF, NH3 STORAGE TANK 
VALVE, PRESSURE RELIEF, STEAM CONDITIONING 
VALVE, PUMP SUPPLY, DRAIN, NH3 STORAGE 
VALVE, PUMP, DISCHARGE HYDRO, 
VALVE, PUMP, NH3 SUCTlON INTERCONNECTING 
VALVE, PUMP, RETURN HYDRO 
VALVE, PUMP, SUCTION HYDRO 
VALVE, PUMP, SUCTION ISOLATION 
VALVE, RELIEF, LIQUID FILL HYDRO, NH3 STORAGE 
VALVE, RELIEF, LIQUID FILL, TANK, NH3 STORAGE 
VALVE, RELIEF, PUMP RETURN HYDRO, NH3 STORAGE 
VALVE, RELIEF, PUMP SUPPLY HYDRO, Nti3 STORAGE 
VALVE, RELIEF, TANK PRESSLJRE, NH3 STORAGE 
VALVE, RETLJRN HYDRO, NH3 STORAGE 
VALVE, STEAM INLET, ISOLATION 
VALVE, TEMPERATURE CONTROL 
VALVE, TEMPERATURE CONTROL, STEAM CONDITIONING 
VALVE, VAPOR BALANCE, NH3 STORAGE TANK 

312-TO1 
ADVANCED OVER-FIRED AIR 

AIR REGISTER DRIVE, BURNER 
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31 2: Boiler Plant Equipment (Steam Production) 
BOX, DAMPER 
BOX, DAMPER DRIVE 
BOX, EXPANSION JOINT 
CAMS SYSTEM AUTO I ACKNOWLEDGMENT PURGE & TRANSMITTER, OFA 
COAL PIPE ORIFICE 
CONTROL SYSTEM, MOD BUD INTERFACE 
CONTROL SYSTEM, PCS 
CONTROL SYSTEM, SOFTWARE 
DAMPER DRIVE, POSITION TRANSMITTER, OFA 
DATA ACQUISITION SYSTEM 
DUCTWORK 
ECT SYSTEM 
EXPANSION JOINT, SIDEWALL INJECTOR 
FAN 
FAN, DRIVE MOTOR 
FAN, DAMPER 
FAN, DAMPER DRIVE 
FAN, D(PANSI0N JOINT 
FAN, ELECTRICAL FEED BREAKER 
FLOW ELEMENT, OFA 
FLOW MEASUREMENT SYSTEM 
FOUNDATION 
HMI - OPERATOR CONSOLE 
HMI - OPERATOR MONITORS 
HMI - PERSONAL COMPUTERS 
HMI - SOFTWARE 
IGNITION GAS BLEED 
IGNITION GAS BLOCK 
INJECTOR, TUBEWALL PENETRATIONS, FRONTWALL 
INJECTOR, TUBEWALL PENETRATIONS, SIDEWALL 
OVERFIRE AIR INJECTOR, FRONTWALL INJECTOR 
OVERFIRE AIR INJECTOR, SIDEWALL INJECTOR 
PROBE SIGNAL PROCESSOR, C.O. MONITORING GRID 
PROBE, C.O. MONITORING GRID 
PROBE, 02  
SPRING SUPPORT, SIDEWALL INJECTOR 
STRUCTURAL STEEL 

312-UOI 
REID NATURAL GAS CONVERSION 

ELECTRICAL WIRING 
FLOW REGULATOR 
FLUE GAS RECIRCULATION DUCT 
GAS BURNERS, DBR 
GAS FLOW CONTROL VALVE, MAIN 
GAS FLOW ELEMENT 
GAS HOSE, FLEXIBLE 
GAS PIPE 
GAS PRESSURE REGULATOR VALVE, MAIN 
GAS STOP VALVE, MAIN 
GAS TRIFECTA VALVE ASSEMBLY 
JORDAN LINEAR DRIVES 
LOCAL INSTRUMENTATION 
NITROGEN BLANKET, GAS PIPE 
PIPE, STEEL, UNDERGROUND 
PLC MODS AND PROGRAMMING 
PRESSURE TRANSMITTER 
SPARK RODS 
TRANSMITTERS 
TUBING, STAINLESS 
VALVE, MANUAL STOP 
VALVE, PNEUMATIC GAS CHARGING 
VALVE. PNEUMATIC GAS VENT 
VALVE, PRESSURE REGULATOR, MAlN 
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31 2: Boiler Plant Equipment (Steam Production) 
VALVE, PRESSURE RELIEF 
VENT PIPE 

3 1 2 4 0  I 
SCR - HMP&L 

AC INPUTS I RELAY OUTPUTS, BASE UNIT, MICRO LOGIX, PLC CONTROL 
AC POWER SUPPLY, LOGIX, PLC CONTROL 
AIR PREHEATER 
ANALYZER, NOX 
ASSEMBLY, CATALYST, CART 
ASSEMBLY, CATALYST, CART TRACK 
ASSEMBLY, CATALYST, SEAL PIATE 
ASSEMBLY, CROSS ARM, RAKE SOOTBLOWER 
ASSEMBLY, FEED TUBE, RAKE SOOTBLOWER 
ASSEMBLY, HOPPER MOOUL E 
ASSEMBLY, REACTOR 
ASSEMBLY, REACTOR, TUBE BUNDLE 
ASSEMBLY, RECTIFIER MOOULE 
BOILER BYPASS, ECONOMIZER SECTION TUBE SURFACE 
BOILER BYPASS, REHEATER SECTION TUBE SURFACE 
CATALYST, REACTOR 
COMPUTER, CEMS 
CONTROL PANEL., E-STOP, PLC 
CONTROL PANEL, E-STOP, REMOTE CONTROL, PLC 
CONTROL PANEL, MAIN, PLC 
CPU, LOGIX, PLC CONTROL 
DAMPER, DOUBLE LOUVER, BYPASS 
DAMPER, FAN INLET, ID FAN 
DAMPER, FAN OUTLET, ID FAN 
DAMPER, GUILLOTINE INLET 
DAMPER. GUILLOTINE OUTLET 
DESUPERHEATER, STEAM CONDITIONING 
DRIVEN COUPLING REXNORD, ID FAN AND MOTOR 
DUCT, BREECHING BYPASS 
DUCT, BREECHING INLET 
DUCT, BREECHING OUTLET 
DUCT, ECONOMIZER OUTLET 
DUCT, INLET INTERIOR, ELBOW CAP 
DUCT, REACTOR, PRIMARY AIR 
ELEMENT. COLD END, AIRHEATER, PRIMARY 
ELEMENT, COLD END, AIRHEATER, SECONDARY 
ELEMENT, HOT END, AIRHEATER, PRIMARY 
ELEMENT, HOT END, AIRHEATER, SECONDARY 
ETHERNET ADAPTER, PLC CONTROL 
ETHERNET BRIDGE, SINGLE PORT, PLC CONTROL 

ETHERNET INTERFACE, MICRO LOGIX, PLC CONTROL 
EXPANSION JOINT, AIR HEATER INLET 
EXPANSION JOINT, BYPASS 
EXPANSION JOINT, ECONOMIZER INLET 

EXPANSION JOINT, METALLIC, DILUTION / SEAL AIR 

EXPANSION JOINT, OUTLET 
EXPANSION JOINT, P A  DUCT 
FAN ASSEMBLY, DILUTION I SEAL AIR 
FLOW ELEMENT, HEADER, STEAM CONDITIONING 
FLUE GAS D(JCT, BREECHING, AIR HEATER 
FOUNDATIONS, AMMONIA AREA 
FOUNDATIONS, ID FAN 
FOUNDATIONS, SCR I DUCT 

ETHERNET HUB, DIN-RAIL MOUNTING, PLC CONTROL 

EXPANSION JOINT. ECONOMIZER OUTLE r 
EXPANSION JOINT, NON-METALLIC, DILUTION I SEAL AIR 

HMI - CLIENT I SERVER SOFTWARE 
HMI MONITORS 

Page 33 of 52 



** This Retlrement Unlt Listlng Is subject to change from time to time conslstent with the Coordlnatlon Agreement. ** 

vo 1 
vo 1 
vo 1 
vo1 
vo1 
vo1 
vo1 
vo1 
vo 1 
vo 1 
vo1 
vo 1 
vo1 
vo 1 
vo 1 
vo 1 
vo1 
vo 1 
vo1 
vo 1 
vo 1 
vo 1 
vo1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo 1 
vo1 
vo 1 
vo 1 
vo1 
vo1 
vo 1 
VOI 
vo 1 
vo1 
VOI 
vo 1 
vo 1 
VO1 
vo1 
vo 1 
Val 
vo 1 
vo 1 
VDl 
vo 1 
VOl 
vo 1 
vo1 
vo 1 
vo1 
vo 1 

312: Boiler Plant Equipment (Steam Production) 
HMI - OPERATE IT SERVERS 
HMI - OPERATOR MONITORS 
HMI - PERSONAL COMPUTERS 
HMI - PROJECTION MONITORS 
HOIST I TROLLEY, CATALYST 
110 PANEL, REMOTE CONTROL, PLC 
IMPELLER, ID FAN AND MOTOR 
iNJECTlON FLOW, CONTROL SKID 
INJECTION FLOW, TRANSMllTER 
INJECTION HEADER, PRESSURE TRANSMITTER 
INPUT MODULE, 4 CHANNEL ANALOG, MICRO LOGIX, PLC CONTROL 
INPUT MODULE, AC ISOLATION, LOGIX, PLC CONTROL 
INPUT MODULE, ISOLATION, LOGIX, PLC CONTROL 
INPUT MODULE, LOGIX, PLC CONTROL 
INPUT MODULE, VAC, MICRO LOGIX, PLC CONTROL 
INSTRUMENT AIR SYSTEM 
LEAK DETECTOR, NH3 
LEAK DETECTOR, TRUCK UNLOADING, NH3 
LEVEL INDICATOR, NH3 STORAGE 
MANIFOLD, TANK PRESSURE RELIEF, NH3 STORAGE 
MONITOR, PLC CONTROL 
MOTOR, ID FAN AND MOTOR 
NET BRIDGE, SINGLE PORT, PLC CONTROL 
NOX ANALYZER, TLI METAL BLDG. 
OUTPUT MODULE, ACIDC RELAY, MICRO LOGIX, PLC CONTROL 
OUTPUT MODULE, RELAY, LOGIX, PLC CONTROL 
PANEL, TRUCK UNLOADING STATION, PLC CONTROL 
PC, DESKTOP, PLC CONTROL 
PC, DIN RAIL MOUNT INDUSTRIAL, PLC CONTROL 
PIPE, LIQUID, RAILCAR UNLOADING, NH3 STORAGE 
PIPE, VAPOR. RAILCAR UNLOADING, NH3 STORAGE 
PIPING, DILUTION I SEAL AIR 
POTABLE WATER SYSTEM 
POWER SUPPLY, MICRO LOGIX, PLC CONTROL 
PROBE, GAS ANALYZER, INLET, NOX 
PROBE, GAS ANALYZER, OUTLET, NOX 
PROCESSOR UNIT, MICRO LOGIX, PLC CONTROL 
PUMP, MAGNETIC DRIVE, TEMPERATURE 
PUMP, NH3 
PUMP, SKID, NH3 
PUMP, UPSTREAM, FILTER, NH3 
REXA ACTUATOR, FAN INLET DAMPER, ID FAN 
REXA ACTUATOR, FAN OUTLET DAMPER, ID FAN 
ROTOR, ID FAN AND MOTOR 
SCANNER, DEVICE NET, MICRO LOGIX, PLC CONTROL 
SHAFT, ID FAN AND MOTOR 
SKID, TRUCK UNLOADING, NH3 
SLOT CHASSIS, LOGIX 13, PLC CONTROL 
SLOT FILLER MODULE. PLC CONTROL 
SOOTBLOWER PANEL, PLC CONTROL 
SOOTBLOWER, RAKE 
STEAM COIL, PREHEATER, DILUTION I SEAL AIR 
STORAGE TANK, NH3 AMMONIA 
STRLJCTURAL STEEL, AMMONIA AREA 
STRUCTURAL STEEL, SCR I DUCT 
TERMINAL BLOCK, REMOVABLE, LOGIX, PLC CONlROL 
TERMINATOR, LEFT END CAP, MICRO LOGIX, PLC CONTROL 
TERMINATOR, RIGHT END CAP, MICRO LOGIX, PLC CONTROL 
TOUCH SCREEN, FLAT PANEL, PLC CONTROL 
TRANSMITTER, AIR HEADER, FLOW 
TRANSMITTER, LEVEL, NH3 STORAGE 
TRANSMITTER, PRESSURE, NH3 STORAGE 
TRANSMITTER, PRESSURE, NH3 STORAGE TANK 
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va i 

31 2: Boiler Plant Equipment (Steam Production) 
TRANSMITTER. TEMPERATURE, NH3 STORAGE 
VALVE, BALANCING 
VALVE, CHECK, CONDENSATE OlJTLET 
VALVE, CHECK, LIQUID FILL, NH3 STORAGE 
VALVE, DRAIN, PUMP SUPPLY, NH3 STORAGE 
VALVE, EXCESS FLOW, AMMONIA TANK, NH3 STORAGE 
VALVE, EXCESS FLOW, PUMP RETURN, NH3 STORAGE 
VAfVE, EXCESS FLOW, PUMP SUPPLY, NH3 STORAGE 
VALVE, EXCESS FLOW, VAPOR BALANCE, NH3 STORAGE 
VALVE, FAN OUTLET, DILUTION I SEAL AIR 
VAlVE, FLTER UPSTREAM CONTROL 
VALVE, INJECTION CONTROL 
VALVE, INJECTION LIQUID LINE, HYDRO 
VALVE, INLET ISOLATION, DILUTION / SEAL AIR 
VALVE, IN1 ET ISOLATION, STEAM CONDITIONING 
VALVE, ISOLATION 
VALVE, ISOLATION, CONDENSATE OUTLET 
VALVE, ISOLATION, LIQUID FILL, NH3 STORAGE 
VALVE, ISOLATION, LIQUID FILL, NH3 STORAGE TANK 
VALVE, ISOLATION, NH3 STORAGE TANK 
VALVE, ISOLATION, PUMP RETURN, NH3 STORAGE 
VALVE. ISOLATION, PUMP RETURN, NH3 STORAGE TANK 
VALVE, ISOLATION, PUMP SUPPLY, NH3 STORAGE 
VALVE, ISOLATION, PUMP SUPPLY, NH3 STORAGE TANK 
VALVE, ISOLATION, STEAM CONDITIONING 
VALVE, ISOLATION, VAPOR BALANCE, NH3 STORAGE 
VALVE, ISOLATION, VAPOR BALANCE, NH3 STORAGE TANK 
VALVE, LIQUID LINE HYDRO RELIEF, TRUCK UNLOADING, NH3 
VALVE, LIQUID LINE ISOLATION, TRUCK UNLOADING, NH3 
VALVE, LIQUID PIPE, HYDRO RELIEF, NH3 STORAGE 
VALVE, OUTLET ISOLATION, DILUTION I SEAL AIR 
VALVE, POPPET, RAKE SOOTBLOWER 
VALVE, PRESSURE RELIEF, NH3 STORAGE TANK 
VALVE, PRESSURE RELIEF, STEAM CONDITIONING 
VALVE, PUMP SUPPLY, DRAIN, NH3 STORAGE 
VALVE, PUMP, DISCHARGE HYDRO. 
VALVE, PUMP, NH3 SUCTION INTERCONNECTING 
VALVE, PUMP, RETURN HYDRO. 
VALVE, PUMP, SUCTION HYDRO 
VALVE, PUMP, SUCTION ISOLATION 
VALVE, RELIEF, LIQUID FILL HYDRO, NH3 STORAGE 
VALVE, RELIEF, LIQUID FILL, TANK, NH3 STORAGE 
VALVE, RELIEF, PUMP RETURN HYDRO, NH3 STORAGE 
VALVE, RELIEF, PUMP SUPPLY HYDRO, NH3 STORAGE 
VALVE, REL)EF, TANK PRESSURE, NH3 STORAGE 
VALVE, RETURN HYDRO, NH3 STORAGE 
VALVE, STEAM INLET, ISOLATION 
VALVE, TEMPERATURE CONTROL 
VALVE, TEMPERATURE CONTROL, STEAM CONDITIONING 
VALVE, VAPOR BALANCE, NH3 STORAGE TANK 
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314: Turbogenerator Units (Steam Production) 
314-A01 

EQUIPMENT, STARTING AND TURNING 
A0 1 
A01 TURNING GEAR, TURBINE 

314-A02 

PANEL, TURBINE START UP 

EXCITATION SYSTEM 
A02 EXCITER 
A02 GENERATOR EXCITATION SYSTEM 
A02 
A02 
A02 VOLTAGE REGULATOR 

GENERATOR, VOLTAGE REGULATOR, CONTROL SYSTEM 
MOTOR, TURNING GEAR TURBINE EXCHANGER END 

314-A03 
FOUNDATION - TURBOGENERATOR INSTAL 

A03 
A03 FOUNDATION, EXCITER 
A03 FOUNDATION, GENERATOR 
A03 FOUNDATION, TURBINE 

FOUNDATION, CONCRETE, TURBINE MAT & PEDESTAL 

314604 
GENERATOR - TURBOGENERATOR INSTAL 

A04 CONDENSER, VACUUM PUMP 
A04 DRYER. HYDROGEN 
A04 GENERATOR, HYDROGEN COOLERS 
A04 GENERATOR, ROTOR 
A04 GENERATOR, ROTOR, WEDGING 
A04 GENERATOR, STATOR 
A04 GENERATOR, STATOR, WEDGING 
A04 RELAY, SYNCHRONIZED, CHECK, GENERATOR 
A04 TURBINE SEAL OIL UNIT 

314-A05 
GOVERNOR CONTROL SYSTEM 

A05 CONTROL SYS, AUTOMATIC GENERATION 
A05 DCS TURBINE CONTROLS 
A05 
A05 PRESSURE PUMP, ELECTRO-HYDRAULIC TURBINE 

314-A06 

ELECTRO HYDRAULIC CONTROL, PIPING SYSTEM 

REMOTE CONTROL RHEOSTAT & FIELD SWITCH 
A06 COMPUTER 
A06 COMPUTER, DATA LOGGER 
A06 
A06 GENERATOR, CURRENT TRANSFORMERS 
A06 SOFTWARE 

GENERATOR LOAD FREQUENCY CONTROL UNIT 

314408 
TURBINE - TURBOGENERATOR INSTAL 

A08 COMPUTER, TURBINE MONITOR 
A08 ENCLOSURE, TURBINE 
A08 ENCLOSURE, TURBINE, HP 
A08 ENCLOSURE, TURBINE, LP 
A08 POWER SUPPL.Y, TURBINE SYSTEM 
A08 SOFTWARE 
A08 TURBINE 
A08 TURBINE. BEARINGS 
A08 TURBINE, BLADE RING 
A08 TURBINE, BLADE ROW 
A08 TURBINE, BUCKET 
A08 TURBINE, CONTROL STAGE BLADES 
A08 TURBINE, DIAPHRAGM 
A08 TURBINE, ROTOR 
A08 'TURBINE, SEAL SET 
A08 TURBINE, SHELL 
A08 TURBINE, TRIP SYSTEM 
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31 4: Turbogenerator Units (Steam Production) 

314-A09 
TURBINE STANDS AND TOOLS 

A09 CYLINDERS, WALKING BEAMS 
A09 RACKS, REHEAT DIAPHRAGM 
A09 SLINGS, TURBINE OUTAGES 
A09 STAND, TURBINE 

314-BO1 
AIR EJECTOR APPARATUS FOR ONE CONDENSER 
BO1 
BO1 EJECTOR, STARTING 
BO1 EXHAUSTER, AIR 

CIRCULATING WATER ELECTRICAL SYSTEM, MAIN CONDENS( 

314-BO2 
CONDENSER SHELL 

BO2 CONDENSER 
BO2 CONDENSER SHELL 

314-BO3 
CONDENSER TUBES AND SHEETS 

BO3 GLAND AIR EXHAUSTER BLOWER 
BO3 CONDENSER TUBE SHEETS 
BO3 CONDENSER TUBES 
003 CONDENSER, TURBINE 
BO3 
BO3 
BO3 
BO3 

BO4 
BO4 
BO4 
BO4 
BO4 
BO4 
BO4 
EO4 
804 

805 
BO5 

EO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
B 06 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 
BO6 

CONDENSER, TURBINE GLAND AIR EXHAUSTER 
CONDENSER, TURBINE GLAND STEAM 
CONDENSER, TURBINE, HOT WELL 
SOFTWARE, PROGRAM CONTROL 

314-804 
CONDENSER TUBE PROTECTIVE SYSTEM 

ANALYZER, SILICA 
CATHODIC PROTECTION SYSTEM 
CHLORINATOR 
CHLORINE PIPING 
CONTROL, PH, ACID INJECTION SYSTEM, COOLING TOWER 
HOIST, ELECTRIC CHLORINE 
PIPING SYSTEM, CHLORINE 
FLOWMETER 
VACUUM, REGULATOR, CHLORINE 

314-805 
CONDENSER TUBE CLEANING SYSTEM 

TUBE CLEANING MACHINE, AIR POWERED 
TUBE CLEANING MACHINE, CRIMPING TOOL 

314-EO6 
COOLING TOWER 

CIRCULATING WATER EL.ECTRICAL SYSTEM 
CIRCULATING WATER, PIPING SYSTEM 
CONTROL SYSTEM, BLOWDOWN, COOLING TOWER 
COOLING TOWER 
COOLING TOWER STRUCTURAL STEEL FOUNDATIONS 
COOLING TOWER, CONCRETE PLACEMENT, FOUNDATION 
COOLING TOWER, CONTROLS 
COOLING TOWER, DECK 
COOLING TOWER, DELUGE SYSTEM PIPING 
COOLING TOWER, ELECTRICAL BUILDING 
COOLING WATER, PIPING SYSTEM 
FAN, COOLING TOWER 
FIRE PROTECTION, COOLING TOWER 
FLOWMETER, COOLING TOWER MAKEUP 
FLOWMETER, COOLING TOWER BLOWDOWN 
FLOWMETER, RIVER WATER CIRCULATION 
GAUGE ASSEMBLY FOR COOLING TOWER CHEM TRTMT 
GEAR REDUCER, COOLING TOWER FAN 

Page 37 of 52 
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E06 
BO6 
E06 
E06 

BO8 
BO8 
EO0 
BO8 
EO8 
BO8 
EO8 
EO8 
BO8 
BO8 
BO8 
BO8 
BO8 
EO8 
EO8 
BO8 
EO8 
BO8 
BO8 
BO8 
EO8 
BO8 
BO8 

EO9 
BO9 
BO9 
EO9 
809 
BO9 
BO9 

010 

81 1 
E1 1 
81 1 
81 1 
81 1 
B11 
B11 
811 
81 1 

812 
E12 
812 

314: Turbogenerator Units (Steam Production) 
HEAT EXCHANGER. CLOSED COOLING WATER 
REGULATOR, CHLORINATION 
VALVE, MAKE-UP CROSSTIE, COOLING WATER TOWER 
VALVE, MAKE-UP PUMP SUCTION 

314.607 
FAN - COOLING WATER SYSTEM 

314-BO8 
INTAKE SCREEN AND MECHANISM 
ALARM, SCREEN WASH DIFFERENTIAL WIINDICATORS 
BAR SCREEN, INTAKE 
COMPRESSOR, INTAKE STRUCTURE AIR 
CONTROL SYSTEM 
CONTROLLER, ADJUST FREQUENCYNC 
GATES, SLUICE, INTAKE STRUCTURE 
HYDRAULIC UNIT FOR TRAVERSING TRASH RAKE 
INTAKE TRASH BOOM 
LUBRICATOR, MOBILE HIGH PRESSURE 
MOTOR, TRAVELING WATER SCREENS 
PIPING, INTAKE, WATER 
REDUCER, TRAVELING WATER SCREENS 
RIVER INTAKE STRUCTURE-FIXTURES,CONDUIT,WlRING 
RIVER WATER INTAKE BUILDING ENCLOSURE,WALLS.DOORS 
RIVER WATER INTAKE STRUCTURE-CONCRETE 
RIVER WATER INTAKE STRUCTURE-EXCAVATION 
RIVER WATER INTAKE STRUCTURE.,PILINGS 
RIVER WATER INTAKE STRUCTURE-RIP RAP 
RIVER WATER INYAKE STRUCTURE-STEEL 
SODIUM BROMIDE INJECTION SYS, RIVER CLARIFIER 
SUPERVISORY CONTROL,REMOTE,INTAKE 
TRAVELING WATER SCREENS 
WASH SCREEN CHAIN BELT 

314-609 
PUMPS - COOLING WATER SYSTEM 
CIRCULATING WATER PUMP 
CIRCULATING WATER PUMP, MOTOR 
CONDENSATE PUMP PIT 
ELECTRIC WATER TREATMENT, MAGNET 
FOUNDATION, CONRETE, CIRCULATING WATER SYS 
MOTOR, PUMP 
PUMP, GENERAL 

314-61 0 
SPRAYING SYSTEM 

FIRE PROTECTION 
314-611 

TANKS -COOLING WATER SYSTEM 
COOLING TOWER TANK 
HOPPER 
TANK 
TANK, CLOSED COO1.ING WATER CHEMICAL 
TANK, CONDENSATE RETURN 
TANK, COOLING WATER SURGE 
TANK. ELECTRIC HOT WATER 
TANK, MIX & STORAGE 
TANK, RfVER WATER SERVICE BLDG DRAIN 

314-612 
VALVE, ATMOSPHERIC RELIEF 

VALVE, COIL, AUTO TEMP CONTROL, WATER SAMPLER 
VALVE, DECK, WIOPERATORS, CONDENSERS 
VALVE, SEAL OIL REGULATING 
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314: Turbogenerator Units (Steam Production) 
31 4-DO 1 

ACCUMULATOR - CENTRAL LUBRICATING SYSTEM 
DO1 ACCUMULATOR 
DO1 FLUID SUPPLY SYSTEM, TURBINE 
DO1 PIPING SYSTEM, TURBINE 
DO1 TURBINE, HP 8 LP FEEDWATER GENERATOR COUPLINGS 

314-DO2 
COOLER - CENTRAL LUBRICATING SYSTEM 

DO2 COMPRESSOR, AIR AC 
DO2 COOLERS. OLL 
DO2 HEATER, LUBE OIL 
DO2 LUBE OIL COOLER TUBESET 
DO2 OIL COOLER ASSEMBLY, TURBINE 
DO2 OIL VAPOR EXTRACTOR, TURBINE 

314-DO3 
PUMPS - CENTRAL LUBRICATING SYSTEM 

DO3 PUMP, BEARING LIFT, TURBINE 
DO3 PUMP, BEARING OIL, TURBINE 
DO3 PUMP, GEAR LUBE TRANSFER 
DO3 PUMP, LUBE OIL FILTER 
DO3 PUMP, LUBE OIL TRANSFER 
DO3 PUMP, TURBINE, SEAL OIL BACKLJP 

314-DO4 
PURIFIER OR FILTER - CENTRAL LUBRICATING SYSTEM 

DO4 CONDITIONER, LUBE OIL 
DO4 FILTRATION SYSTEM, LUBE OIL,TURBINE 
DO4 INDICATOR, LUBE OIL SIGHT FLOW 
DO4 LUBE OIL 8 PURIFICATION, PIPING SYSTEM 
Do4 TURBINE LUBE OIL PURIFICATION-CONTROLS 

314-DO5 
TANKS - CENTRAL LUBRICATING SYSTEM 

DO5 DEMISTER. OIL VAPOR 
DO5 RESERVOIR, TURBINE 011. 
DO5 
DO5 TANK, CLEAN LUBE OIL 
005 TANK, DIRTY LUBE OIL 
DO5 WELL, THERMAL, WlHEATlNG ELEMENTS 

TANK, AUX LUBE OIL TRANSFER SYSTEM 

31 4-EO1 
PANELS - INSTRUMENTS AND METERS 

E01 BOARD, TURBINE INSTRUMENT 
E01 CONSOLE, ELECTRO HYDRAULIC CONTROL 
E01 CONTROL BOARDS, CABINETS, RACKS 
E01 PANEL, TURBINE SUPERVISORY INSTRUMENT 
EO1 PANEL, TURBINE CONTROL POWER DISTRIBUTION 

314-EO2 
RECORDING AND INDICATING DEVICES 

EO2 ALARM SYSTEM, CHLORINE 
E02 ANALYZER, GAS, THERMAL CONDUCTIVITY 
E02 ANALYZER, HYDROGEN 
E02 
E02 ANALYZER, TURBINE VIBRATION 
E02 ANNUNCIATOR 
E02 CONTROL BOARR, W/ANNUNCIATOR 
E02 CONTROL SYSTEM 
E02 DETECTOR, CURRENT I CONTROLLER 
E02 DETECTOR, LEAK 
E02 
E02 INDICATOR, HYDROGEN PURITY 
EO2 FLOW METER 
E02 MONITOR. DISPLAY 

ANALYZER, MOISTURE, HYDROGEN GAS GENERATOR 

FREQUENCY DIGITAL DISPLAY & INTERFACE 
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314: Turbogenerator Units (Steam Production) 
E02 MONITOR, GENERATOR CONDITION 
E02 MONITOR, TURBINE HYDRO DEW PT 
E02 MONITORING SYSTEM, VIBRATION 
E02 PROBE, TEMP, BEARING 
E02 RECORDER, CHART 
E02 
EO2 RECORDER, TEMPERATURE, GENERATOR 
E02 RECORDER, VIDEO GRAPHIC 
E02 SAMPLE CELL 
EO2 SCALE, ELECTRIC 
E02 SIMULATOR, TURBINE CONTROLS 
EO2 SUPERVISORY,TURBINE 
E02 TACHOMETER, (OVERSPEED TURBINE CHECKS) 
E02 TERMINAL, TURBINE CONTROL 
E02 TRANSDUCER, FREQ DEVIATION 
E02 TRANSMITTER, CONDUCTIVITY 8 SENSOR 
E02 TRANSMITTER, PRESSURE 
E02 TYPEWRITER, TURBINE CONTROLS 

RECORDER, MICRO WIALARM, CONDENSATE FLOW 

31 4-F02 
PIPING BETWEEN ONE OR MORE UNITS & A HEADER 
FO2 
FO2 BLEED STEAM PIPING SYSTEM 
FO2 CHLORINE PIPING SYSTEM 
FO2 CIRCULATING WATER EFFLUENT LINE 
FO2 CIRCULATING WATER INFLUENT LINE 
FO2 
FO2 CIRCULATING WATER PIPING SYSTEM 
FO2 CONDENSATE, AUXILIARY, PIPING SYSTEM 
FO2 CONDENSATE, PIPING SYSTEM 
FO2 
F02 
F02 DRAIN LINE, BEARING 
FOZ HYDROGEN PIPING SYSTEM 
FO2 
FO2 LUBE OIL PIPING SYSTEM 
FO2 PIPING SYSTEM, TURBINE PLANT 
FO2 POTABLE WATER PIPING SYSTEM 

FO2 RIVER WATER PIPING SYSTEM 
FO2 
F0Z SEAL OIL PIPING SYSTEM 
FOZ STEAM, GLAND, PIPING SYSTEM 

FO2 

AIR VACUUM PIPE LINE SYSTEM 

CIRCULATING WATER PIPING SYS.-INSTRUMENT CONTROLS 

COOLING WATER PIPING SYS.-INSTRUMENT CONTROLS 
COOLING WATER PIPING, CLOSED AND DIRECT 

HYDROGEN SEAL OlUFlRE PROTECTION, PIPING SYSTEM 

FOZ RIVER WATER PIPING SYS ,INSTRUMENT CONTROLS 

RIVER WATER, TURBINE, PIPING SYSTEM 

FO2 TURBINE MAIN STEAM P IPlNG LEADS-STEAM TEMP.CONTROL 
VENT AND DRAIN PIPING SYSTEM, TURBINE 

PIPING BETWEEN TWO OR MORE UNITS 
314-F03 

F03 AIR EXTRACTION PIPING SYSTEM 
F03 BLEED SYSTEM PIPING SYSTEM 
F03 CARBON DIOXIDE PIPING SYSTEM 
F03 CHLORINE PIPING SYSTEM 
F03 CIRCULATING WATER PIPING SYSTEM 
F03 
F03 CONDENSATE, AUXILIARY, PIPING SYSTEM 
F03 
F03 HYDROGEN SYSTEM PIPING SYSTEM 
F03 

CONDENSATE SYSTEM WNALVES, PIPING SYSTEM 

HYDROGEN SEAL OIL PIPING, PIPING SYSTEM 

PIPING SYSTEM, CONDENSER SUMP PUMPS 
314-F04 

STEAM SEPARATOR OR PURIFIER 
F04 TANK, VACUUM SYSTEM SEPARATOR 

314-FO7 
VALVES - OVER 2" AND COSTING $1000 EACH 
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314: Turbogenerator Units (Steam Production) 
CONDENSOR, VALVE, ACCUATOR F07 

F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 
F07 

GO1 
GO1 
GO1 

GO2 
GO2 
GO2 
GO2 
GO2 
GO2 
G 02 
GO2 
GO2 
GO2 
GO2 
GO2 
GO2 
GO2 
GO2 
GO2 
GO2 

VALVE 
VALVE, AIR EXTRACTION PIPING SYSTEM 
VALVE, AUXILIARY CIRCULATING WATER 

VALVE, CHECK 
VALVE, CHEST, STEAM TURBINE 
VALVE, CIRCULATING WATER 
VALVE, CLARIFIER INLET 
VALVE, COMBINED REHEAT 
VALVE, CONTROL 
VALVE, CONTROL, HYDROGEN SEAL. OIL COOLER 
VALVE, COOLING TOWER MAKEUP, BUTTERFLY VALVE 
VALVE, DISC, STEAM 
VALVE, DUPLEX 
VALVE, GLAND SYSTEM BYPASS 
VALVE, GLAND SYSTEM SHUTOFF 
VALVE, ISOLATION, RECIRCULATING LINE INTAKE 

VALVE, PARTITION, WIOPERATOR 
VALVE, PILOT 
VALVE, REHEAT STOP 
VALVE, SEQ, TURBINE 
VALVE, SHUTOFF, GLAND SYS 
VALVE, STEAM 
VALVE, THROTTLE 
VALVE, TURBOGENERATOR 
VALVE, UNLOADER, TURBINE 
VALVE, VACUUM BREAKER 
VALVE, WATER REGULATOR 

VALVE, BY-PASS 

VALVE, MAKE-UP CLARIFIER 

3 14-GO1 
CRANE FOR TURBOGENERATOR UNIT 

CRANE, CIRCULATING WATER PUMP 
CRANE, INTAKE, GANTRY 
CRANE, TURBINE 

314-GO2 

BRAKE, AUXILIARY HOIST 
BRAKE. BRIDGE DRIVE 
BRAKE, MAIN HOIST 
BRAKE, TROLLEY DRIVE 
BRIDGE DRIVE, REDUCERlMOTOR 
GEAR BOX, AUXILIARY HOIST 
GEAR BOX, MAIN HOIST WIREULAND MOTOR 
HOIST, CHLORINE DRUM 
HOIST, RIVER WATER CHLORIN INTAKE 
MOTOR, AUXILIARY HOIST 
MOTOR, AUXILIARY HOIST INCHING 
MOTOR, BRIDGE DRIVE 
MOTOR, HOIST 
MOTOR, HOIST INCHING 
MOTOR, TROLLEY DRIVE 
REDUCER. AUXILIARY 
TROLLEY DRIVE REDUCER, WIMTR 

HOIST 
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315: Accessory Electric Equipment (Steam Production) 
315-001 

AIR DUCT SYSTEM 
001 ISOLATED PHASE BUS DUCT 
001 POWER DUCT BANK WIRING 

315-002 
AUXILIARY GENERATOR SET 

002 FEED SYSTEM, POWER, AUXILIARY 
002 GENERATOR SET, DIESEL 
002 GENERATOR SWITCHGEAR, DIESEL 
002 GENERATOR, CONNECTOR 
002 PANEL, POWER 
002 PIPE HEATING EQUIPMENT 
002 RELAY, PROTECTIVE, AUX TRANSFORMER 
002 RELAY, PROTECTIVE, DIGITAL 
002 SUBSTATION 
002 UNINTERRUPTIBLE POWER SUPPLY, SOLID STATE CONTROL 

31 5-003 
BATTERY CHARGING SET 

315-005 
CONDENSER, SYNCHRONOUS 

31 5-006 
CONTROL INSTALLATION, SYSTEM OPERATORS 

003 BATTERY CHARGER 

005 COMPRESSOR, START-UP AIR 

006 CONTROLLER, PROGRAMMABLE LOGIC (PLC) 
006 LOADCENTER 
006 MOTOR CONTROL CENTER 
006 REMOTE CONTROLS FOR SWITCHGEAR & AUXILIARY EQUIP 

315-007 
CONVERTER, SYNCHRONOUS OR ROTARY 

315-009 
FAN OR BLOWER 

315-010 
FOUNDATION EQUIPMENT 

010 CONDUIT 
01 0 FOUNDATION, START UP TRANSFORMER 
010 FOUNDATION, STATION SERVICE TRANSFORMER 

315-014 
GENERATOR VOLTAGE REGULATOR SYSTEM 

007 INVERTER 

009 FAN 

014 ENCLOSURE, REGULATOR, VOLTAGE 
014 MOTOR CONTROL CENTER 
014 POWER SUPPLY, VOLTAGE REGULATOR 
014 
014 REGULATOR, ELECTRIC, VOLTAGE 
074 RELAYING SYSTEM, PROTECTIVE, GENERATOR 

PROTECTIVE RELAYING SYSTEM ON GENERATOR 

315-017 
OIL CIRCUIT BREAKER 

017 CIRCUIT BREAKER, LINE POWER 
017 CIRCUIT BREAKER, TRIP 

315-018 
PANELS DEVOTED TO A SINGLE PURPOSE 

018 BENCHBOARD. DUPLEX 
018 CABINET. FIRE PROTECTION CONTROL 
018 CABINET, POWER DISTRIBUTION 
018 CABINET, TEST 
01 8 MOTOR CONTROL CENTER 
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01 8 
018 
018 
01 8 

01 9 

022 
022 
022 
022 
022 
022 
022 

023 
023 
023 
023 
023 
023 
023 
023 
023 
023 
023 
023 
023 

024 
024 
024 
024 
024 
024 
024 
024 
024 

31 5: Accessory Electric Equipment (Steam Production) 
PANEL 
PANEL. CONTROL 
PANEL, TRANDUCER 
SWITCHBOARD, CONTROL 

315-019 
REACTOR OR RESISTOR 

315-022 
STORAGE BATTERY, STATION CONTROL 

RESISTOR 

BATTERIES. STATION SERVICE 
BATTERY, CONTROL 
CABINET, BATTERY CONTROL 
INVERTER 
PANEL, POWER 
POWER CENTER 
RACK, BATTERY 

31 5423 
DISCONNECTING SWITCHES 

BREAKER, MAIN AUX TRANSFER 
CIRCUIT BREAKER 
CIRCUIT BREAKER, AIR 
CIRCUIT BREAKER, POWER 
STARTER, MOTOR 
STARTER, SWITCH 
STATION BUS, ISOLATED PHASE BUS DUCT 
SWITCH, DISCONNECT 
SWITCH, HIGH SPEED TRANSFER 
SWITCH, INDOOR 
SWITCH, OUTDOOR 
SWITCHES, FIRE ALARM TEMPERATURE 
SWITCHGEAR 

31 5-024 
TESTING EQUIPMENT 

GAUGE, DEAD WEIGHT 
MEGGER, BIDDLE 
METER, KWH 
MOTOR 8 PHASE ROTATION TESTER 
OHMMETER 
OSCILLOSCOPE 
SEMICONDUCTOR CURVE TRACER 
TESTER, HYPOTS, PORTABLE 
TESTING EQUIPMENT 

31 5-025 
TRANSFORMER, NOT ACCESSORY TO A PANEL 

025 CCVT 
025 METER 
025 METER, START"UP WATTHOUR 
025 PANEL, RELAY, AUX TRANSFORMER 
025 RELAY 
025 RELAY, PROTECTIVE 
025 
025 SUBSTATION, UNIT 
025 TRANSFORMER 
025 TRANSFORMER, DRY OUTDOOR 
025 TRANSFORMER, ELECTRIC MOTORS 
025 TRANSFORMER, OIL 
025 TRANSFORMER, PAD MOUNTED 
025 TRANSFORMER, SPARE POWER 

025 TRANSFORMER, STATION AUXILIARY 

SPRINKLER SYSTEM, FIRE WALLS, TRANSFORMERS 

025 TRANSFORMER, START-UP 
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31 5: Accessory Electric Equipment (Steam Production) 
315526 

026 

027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 
027 

TRUCK SWITCH, WITH WIRING 

315-027 
WIRING POWER, BUS, WIRES, CABLES 

SWITCH, AUTO TRANSFER 

6.9 KV FEED 
BREAKER, SWITCHGEAR 
BUS DUCT 
BUS WRING POWER SYSTEM 
BUS, UNIT SUBSTATION 
CABLE 
CABLE TRAYS 
CABLE, CONTROL 
CABLE, INSTRUMENT 
CABLE. POWER 
CABLE, UNDERGOUND,W/TRENCH 
CONDUIT 
CONDUIT, CONTROL AND FITTINGS 
CONDUIT, POWER AND FITTINGS 
COMPUTER, NETWORK POWER SYSTEM 
DUCT BANKS 
DUCT, ISOLATED PHASE BUS 
DUCT,PHASE BUS,NON SEGREGATED 
EMERGENCY, AC POWER SYSTEM MODIFICATION 
GENERATOR, ISOLATED BUS 
GROUNDING SYSTEM 
JM RELAY 
MANHOLES 
PANEL, DISTRIBUTION 
SWITCH, GEAR 
SWITCH, GEAR-BUS 
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** This Retlrement Unit Llstlng Is subject to change from t h e  to time conslstent with the Coordlnatlon Agreement. '* 

341: Structures and Improvements (Combustion Turbine) 
341502 

STRUCTURE 

341504 
002 OIL RETENTION & WATER DRAINAGE SYSTEM 

HVAC-AIR CONDITIONING SYSTEM 
004 

030 
030 

035 

039 

041 

042 

043 

044 
044 

045 
045 
045 
045 
045 
045 

046 

047 

048 

049 

HVAC, BATTERY ROOM 
341-030 
FENCE 

FENCE 
FENCE, GROUNDING 

341935 
ROAD 

ROAD PAVING 
341 -039 
WALKS 

SIDE WALK 

YARD DRAINAGE SYSTEM 
YARD DRAINAGE SYSTEM 

341-041 

341-042 
YARD LIGHTING SYSTEM 
LIGHT, SECURITY 

341-043 
FUEL OIL DIKE 

341444 
STAIRS &WALKWAYS 

DIKE, FUEL OIL 

STAIRS, FUEL OIL DIKE 
WALKWAYS 

341 545  
ROCK SURFACE 

DIKE, FUEL OIL CRUSHED ROCK 
FUEL OIL UNLOADING PUMP CRUSHED ROCK 
HOLDING POND CRUSHED ROCK 
RAILROAD CAR AREA, CRUSHED ROCK 
ROCK, CRUSHED, GAS TURBINE AREA 
TRUCK UNLOADING AREA CRUSHED ROCK 

341-046 
GUARD POSTS 

GUARD POSTS 
341-047 

HOLDING PONDS 
HOLDING POND 

341 -048 
PAVEMENT 

PAVEMENT AROUND TURBINE 
341 -049 
SIDING 

EXTERIOR SIDING 
341-050 

GRADING, LANDSCAPE, SEEDING, ETC. 
050 SEEDING a STERILENT 
050 SITE GRADING 
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** Thls Retlrement Unlt Llstlng Is subject to change from tlme to tlme conslstent with the Coordlnatlon Agreement. '' 

342: Fuel holders, producers, and accessories (Combustion Turbine) 
342-AO2 

FOUNDATIONS, MAIN STORAGE TANK, SUPPORTS 
A02 FOUNDATION. FUEL OIL TANK 

342603 
HVAC-HEATER, NOT A PART OF TANK 

342-AQ4 
A03 HEATER, FUEL FORWARDING UNIT 

METER, FUEL OIL 
A04 METER, FUEL FORWARDING UNIT 
A04 METER, FUEL OIL FLOW 

342405 
PIPING SYSTEM, FUEL OIL, INCLUDING STRAINERS 
A05 FLOW DIVIDER, FUEL FORWARDING UNIT 
A05 FUEL OIL PlPfNG SYSTEM 

342-A06 
PUMP 

A06 PUMP, FUEL FORWARDING UNIT 
A06 PUMP, FUEL OIL TANK 
A06 PUMP, FUEL OIL, UNLOADING 
A06 TANK, CONTAINMENT BASIN 
A06 TANK, FUEL. OIL 

342-1407 
PURIFIER (FILTERS, CENTRIFUGES, ETC.) 

A07 FILTER, FUEL 
A07 FILTER, FUEL. LOW PRESSURE 

342608 
TANK, MAIN STORAGE, INCLUDING FIRE PROTECTlON 

A08 
A08 

A09 

FOI 
FOI 
FOI 
FOI 
FOI 
FOI 
FOI 
FO1 
FO1 
FO1 
FOI 
FOI 
FO1 
FO I 
FOI 
FOI 

LUBE OIL STORAGE SYSTEM 
TANK, FUEL OIL 

342-A09 
FUEL OIL UNLOADING SYSTEM 

FUEL OIL UNLOADING STATION 
342-FOf 

REiD CT NATURAL GAS CONVERSION 
CABLE 
CABLE, FIBER OPTIC 
FILTER, COALESCING 
FLOW REGULATOR 
HEAT TRACE 
LOCAL INSTRUMENTATION 
ODORIZER WITH CONTROLS 
PIPE, STEEL., UNDERGROUND 
PRESSURE TRANSMITTER 
PVC CONDUIT 
REMOTE COMMUNICATIONS 
STEAM GAS HEATER 
TRANSFORMER 
TUBING. STAINLESS 
VAL.VE, MANUAL STOP 
VALVE. PRESSURE RELIEF 
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** This Retirement Unlt Lletlng le subject to change from time to time conslstent with the Coordinatlon Agreement. *’ 

343: Prime Movers (Combustion Turbine) 

A02 
A02 

A03 
A03 
A03 
A03 
A03 
A03 
A03 
A03 

A05 
A05 
A05 
A05 

A07 

BO1 

BO2 

BO3 
BO3 
BO3 

BO4 
BO4 

805 

CO1 
co1 
CQ1 
eo1 

CO4 

c 07 

DO1 

343-A02 
ENGINE 

COMBUSTION CHAMBER 
ENGINE 

343-A03 
FOUNDATIONS 

ENCLOSURE, ACCESSORY COMPARTMENT AND BASE 
ENGINE COMPARTMENT FIRE PROTECTION 
ENGINE FOUNDATION 
ENGINE SKID AND ENCLOSURE 
FAN, ACCESSORY COMPARTMENT VENT 

SPACE HEATER,ACCESSORY COMPARTMENT 
SPACE HEATER,ENGINE COMPARTMENT 

343 -A 05 

FIRE PROTECTION, ACCESSSORY-COMPARTMENT 

GOVERNOR & CONTROL SYSTEM 
ENCLOSURE, CONTROL CAB 
GOVERNOWCONTROL SYSTEM 
HVAC, AJC, CONTROL CAB 
SPACE HEATER,CONTROL CAB 

343-A07 
SIGNAL & ALARM SYSTEM 

SIGNAL. AND ALARM SYSTEM 
343-BO1 
COOLER 

COOLER, LUBRICANT 
343-BO2 

PIPING SYSTEM, OIL 
LUBRICANT PIPING SYSTEM 

343-BO3 
PUMP 

PUMP, AUXILIARY 
PUMP, EMERGENCY 
PUMP, MAIN SHAFT DRIVEN 

3434304 
PURIFIER OR FILTER 

ELIMINATOR, MIST 
FILTER. LUBE OIL PURIFIER 

343-BO5 
TANK 

TANK, LUBE OIL 
343401 

COOLING TOWER 
COOLING TOWER FOUNDATION 
COOLING TOWER FREEZE PROTECTION AND SILENCING 
FAN, COOLING TOWER, WATER COOLING 
TANK, COOLING TOWER SURGE 

343-C04 
HEAT EXCHANGER 

HEAT D(CHANGER,COOLING TOWER 
343407 
PUMP 

PUMP, COOLING WATER 
343-DO1 

COMPRESSOR 
COMPRESSOR, STARTING SYSTEM 

343-DO4 
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** This Retirement Unit Listing is subject to change from time to time consistent with the Coordination Agreement. - 
343: Prime Movers (Combustion Turbine) 

DO4 
DO4 
DO4 
D M  
D M  
DO4 
DO4 

E01 
EO1 

E02 
E02 
E02 
E02 

E03 
E03 

E04 
E04 

FO7 
FO 1 
FO 1 
FO 1 
F01 
FO1 
FOI 
FD1 
FO1 
FO 1 
FO1 
FO1 
FO1 
FO 1 

MOTOR TURNING GEAR a MECHANICS 
CLUTCkt 
CONVERTER, TORQUE 
GEAR, MOTOR STARTING TURNING 
INPUT GEAR 
MOTOR, CRANKING 
OUTPUT GEAR 
TURNING GEAR AND COUPLING 

AIR DUCT SYSTEM 
343-EO1 

DUCT, EXHAUST 
DUCTING, AIR INLET 

343-EO2 
AIR FILTER OR SCREEN 

AIR COMPRESSOR, ATOMIZING 
AIR INLET SILENCING 
AIR SEPARATOR, ATOMlZiNG 
SCREEN, AIR INLET, FILTER 

343-EO3 
PIPING SYSTEM, EXHAUST 

DUCTING, EXHAUST 
EXHAUST DUCT SILENCING 

343434 
STACK 

STACK, EXHAUST 
STACK, INTAKE AIR SUPPLY 

343-FO1 
REID CT NATURAL GAS CONVERSION 

DUAL FIRE BURNERS 
ELECTRIAL WIRING 
GAS FLOW ELEMENT 
GAS HOSES, FLEXIBLE 
GAS RING HEADER 
HEATER, EXPLOSION PROOF 
PIPE, STAINLESS STEEL 
PLC MODS AND PROGRAMING 
PURGE RING HEADER 
TRANSMITERS 
TUBING, STAINLESS 
VALVE, GAS REGULATOR. MAIN 
VALVE, GAS STOP, MAIN 
VALVE, PURGE AIR 

Page 48 of 52 



** This Retirement Unit Listing Is subject to change from time to time consistent with the Coordination Agreement. *’ 

344: Generators (Combustion Turbine) 
344901 

EXCITER, DIRECTGONNECTED OR BELT-DRIVEN 
001 EXCITER ENCLOSURE 
001 HEATER, SPACE, EXCITER 

344-002 
GENERATOR 

002 GENERATOR 
002 GENERATOR COOLING MEDIUM EQUIPMENT 
002 GENERATOR SKID ENCLOSURE 
002 SPACE HEATER 

344-005 
RHEOSTAT, GENERATOR FIELD 

005 EXCITER RHEOSTAT 
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** This Retlrernent Unlt Listing 1s subJect to change from lime to tlme conslstent with the Coordlnation Agreement. ** 

345: Accessory Electric Equipment (Combustion Turbine) 
345-003 

BATTERY CHARGING SET 

345-006 
CONTROL INSTALLATION, SYSTEM OPERATORS 

345-011 
FREQUENCYCHANGER 

345412 
FREQUENCY CONTROL SYSTEM 

345-013 
FUSE EQUIPMENT, SET OF HIGH TENSION 

345414 
GENERATOR VOLTAGE REGULATOR SYSTEM 

003 BATTERY CHARGING SET 

006 PANEL, REMOTE MASTER CONTROL 

01 1 FREQUENCY CHANGER 

012 FREQUENCY CONTROL SYSTEM 

013 TOOL, TERM!-POINT REEL 

014 CAPACITORS, SURGE 
014 GENERATOR LEADS, CIRCUIT 
014 REGULATOR, VOLTAGE 

34541 5 
INDUCTION REGULATOR 

015 REGULATOR, INDUCTION 
345-016 

LIGHTNING ARRESTOR 

345-018 
PANELS DEVOTED TO A SINGLE PURPOSE 

016 ARRESTOR, LIGHTNING 

018 MOTOR CONTROL COMPARTMENT 
01 8 
018 
018 

MOTOR CONTROL COMPARTMENT AIR CONDITIONING 
MOTOR CONTROL COMPARTMENT FIRE PROTECTION 
MOTOR CONTROL COMPARTMENT SPACE HEATER 

345-01 9 
REACTOR OR RESISTOR 

01 9 REACTOR RESISTER 
019 REACTOR, LINEAR 

345-020 
RECTIFIER 

020 RECTIFIER ASSEMBLY 
020 RECTIFIER 

345-022 
STORAGE BATTERY, STATION CONTROL 

022 BATTERYENCLOSURE 
022 BATTERY, STORAGE 
022 HEATER, BATTERY COMPARTMENT 

345-023 
DISCONNECTING SWITCHES 

345-025 
TRANSFORMER, NOT ACCESSORY TO A PANEL 

023 SWITCHES. SET 

025 TRANSFORMER, AUXILLIARY 
025 TRANSFORMER, CRANKING MOTOR 
025 TRANSFORMER, CURRENT, BANK 
025 TRANSFORMER. GROUND 
025 TRANSFORMER, POTENTIAL 
025 TRANSFORMER, POWER. POTENTIAL 
025 TRANSFORMER, SATURABLE, CURRENT 
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** This Retlrement Unlt Llstlng is subject to change from time to tlme consistent wlth the Coordlnatlon Agreement. ** 

345: Accessory Electric Equipment (Combustion Turbine) 
345-027 

WIRING POWER, BUS, WIRES, CABLES 
027 BUS COMPARTMENT 
027 BUS SYSTEM 
027 CABLE 
027 POWER WIRING 
027 SWITCHGEAR COMPARTMENT SPACE HEATER 
027 SWITCHGEAR ENCLOSURE 
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** Thls Retirement Unit Listing is subject to change from time to t h e  consistent with the Coordination Agreement. 

353: Station Equipment (Transmission Station) 
353-035 

035 TRANSFORMER, STEP-UP 
035 DELUGE SPRINKLER SYSTEM, TRANSFORMER 
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EXECUTION VERSION 

COORDINATION AGREEMENT 

Dated as of July 1,2009 

by and between 

BIG RIVERS ELECTRIC CORPORATION 

and 

CENTURY ALUMINUM OF KENTUCKY GENERAL PARTNERSHIP 



COORDINATION AGREEMENT 

This COORDINATION AGREEMENT (“Agreement”) is made and entered into as of 
July 1,2009, by and between BIG RIVERS ELECTRIC CORPORATION, a Kentucky rural 
electric cooperative (“Big Rivers”), and CENTURY ALIJMINUM OF KENTUCKY GENERAL, 
PARTNERSHIP, a Kentucky general partnership (“Century”). Big Rivers and Century are 
sometimes referred to herein collectively as the “Parties” and individually as a ‘‘party.’’ 

-- RECl TA LS 

A. Kenergy Corp., a Kentucky retail rural electric cooperative, currently supplies and 
delivers to Century, the owner and operator of an aluminum reduction plant in Hawesville, 
Kentucky, electric energy and related services pursuant to an Agreement for Electric Service, 
dated July 1.5, 1998, between Green River Electric Corporation, Kenergy’s predecessor-in- 
interest, and Southwire Company, Century’s predecessor in interest (the “Existing Century 
Agreement”). 

B. Kenergy currently purchases certain electric energy and related services for resale 
to Century from Western Kentucky Energy Corp., an affiliate of E. ON U.S., LLC, formerly 
known as LG&E Energy Corp. (together with such affiliates and parent, collectively, “LG&E”) 
under an Agreement for Electric Service, dated as of July 15, 1998 (the “Kenergv/LG&E 
--I_ Contract”). 

C. Kenergy also currently purchases additional electric energy and related services 
for resale to Century, to serve the energy requirements of Century not provided by LG&E, from 
third-party suppliers, including Big Rivers. 

D. The Existing Century Agreement and the Kenergy/LG&E Contract were entered 
into in connection with the consummation of a series of transactions implementing the First 
Amended Plan of Reorganization of Big Rivers, as part of which, among other things (i) Big 
Rivers leased its generating facilities to LG&E and (ii) Big Rivers entered into a power purchase 
arrangement with LG&E whereby LC&E supplied Big Rivers with electric energy and related 
services for resale to its Members. 

E. Big Rivers and LG&E have agreed to terminate and unwind existing transactions 
among them relating to the lease by Big Rivers of its interest in its generating facilities to LG&E 
and the sale by LC&E of electric energy and related services to Big Rivers. 

F. In connection with and as a condition to such termination and unwind 
transactions, Big Rivers has agreed to supply electric energy and related services to Kenergy for 
resale to Century pursuant to a wholesale power sales agreement, dated as of the date hereof (the 
“Century Wholesale Agreement”). 

G. Kenergy has agreed to supply a similar amount of electric energy and related 
services to Century pursuant to a retail electric service agreement, dated as of the date hereof (the 
“Century Retail Ameernent”). 
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H. Big Rivers, Kenergy and Century have further agreed that Century will make 
payments due under the Century Retail Agreement to a depository bank under a certain Security 
and Lockbox Agreement to be executed among Big Rivers, Kenergy, Century and a depository 
bank selected by those parties (the “Lockbox Agreement”) or, under arrangements relating to 
sales of Energy by Third Party Suppliers to Kenergy for resale to Century to the depository under 
other similar lockbox arrangements among Kenergy, Century and the Third Party Supplier, 

I. As a further condition to the execution and delivery of the Century Wholesale 
Agreement by Big Rivers, and the execution and delivery of the Century Retail Agreement by 
Century, respectively, the Parties desire to enter into this Agreement to coordinate the 
performance of their respective obligations under such agreements. 

AGREEMENT 

NOW, THEREFORE, in consideration of  the premises and their mutual covenants set 
forth herein, and for other good and valuable consideration, receipt of which is hereby 
acknowledged, and intending to be legally bound hereby, the Parties hereto agree as follows: 

I .  Definitions; Rules of Interuretations. Capitalized terms used in this Agreement 
and not defined herein have the meanings assigned to those terms in the Century Retail 
Agreement. The rules of interpretation set forth in Section 1.2 of the Century Retail Agreement 
shall apply to this Agreement as though fully set forth herein. 

2. Term and Survival of Obligations. This Agreement shall commence on the date 
first written above, provided that the obligations of the Parties under Section 3 and Section 5 
shall not commence until the Effective Date. This Agreement shall continue in effect until the 
Century Retail Agreement expires or is terminated in accordance with its terms. 
Notwithstanding the foregoing, any provision of this Agreement providing for payment from one 
party to the other for assignment of the right to collect and enforce collection of amounts due, or 
related to remedies for default, damage claims, or payment of other amounts will survive 
termination or expiration of this Agreement to the extent necessary for its enforcement and the 
protection of the Party in whose favor such provision exists. 

3.  - - ~  Covenants and Agreements. 

3.1 Century Retail Agreement. Century shall (i) fully perform and discharge 
all of its obligations under the Century Retail Agreement unless excused in accordance with the 
terms thereof; (ii) not act or rely upon any written or oral waivers granted by Kenergy of 
Century’s performance under or compliance with provisions of the Century Retail Agreement 
that could be reasonably expected to materially adversely affect Big Rivers’ rights or interests 
under the Century Wholesale Agreement without the prior written consent of Rig Rivers; ( i i i )  not 
waive the performance and discharge by Kenergy of its material obligations under the Century 
Retail Agreement without the prior written consent of Big Rivers; (iv) not amend or modify the 
Century Retail Agreement without the prior written consent of Big Rivers (the addition, deletion, 
modification or amendment of supplemental tariffs contemplated by the Century Retail 
Agreement which has been approved by the KPSC is deemed not to be an amendment or 
modification of the Century Retail Agreement for the purposes of this Section 3.1);  (v) not 
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terminate or repudiate the Century Retail Agreement (including by rejection or similar 
termination in a bankruptcy proceeding involving Century) other than in accordance with the 
provisions thereof without the prior written consent of Big Rivers; (vi) make payments pursuant 
to the Century Retail Agreement when due and in accordance therewith and the Lockbox 
Agreement for so long as such agreements exist; (vii) not take any action or support any action 
by others that in any manner would impede Century’s ability to fulfill its Obligations to Kenergy 
or Big Rivers under the Century Retail Agreement or this Agreement or act in any manner that 
could reasonably be expected to materially adversely affect its ability to perform or discharge its 
obligations under this Agreement; (viii) provide Big Rivers with a copy of all notices sent to 
Kenergy pursuant to the Century Retail Agreement; and (ix) not assign or transfer (by operation 
of  law or otherwise) any rights or interests that it may have in the Century Retail Agreement 
except in accordance with Article 16 thereof; provided, that any transfer or assignment pursuant 
to Article 16 thereof which requires the consent or  approval of Kenergy also shall require the 
consent of Big Rivers. 

3.2 Century Wholesale Ap;reement. Big Rivers shall (i) fully perform and 
discharge all of its obligations under the Century Wholesale Agreement unless excused in 
accordance with the terms thereof; (i i )  not act or rely upon any written or oral waivers granted by 
Kenergy of Big Rivers’ performance under or compliance with provisions of the Century 
Wholesale Agreement that could be reasonably expected to materially adversely affect Century’s 
rights or interests under the Century Retail Agreement without the prior written consent of 
Century; (iii) enforce the performance and discharge by Kenergy of its material obligations 
under the Century Wholesale Agreement and not waive the performance and discharge by 
Kenergy of its material obligations thereunder; (iv) not amend or modify the Century Wholesale 
Agreement without the prior written consent of Century (the addition, deletion, modification or 
amendment of supplemental tariffs contemplated by the Century Wholesale Agreement which 
has been approved by the KPSC is deemed not to be an amendment or modification of the 
Century Wholesale Agreement for the purposes of this Section 3.2); (v) not terminate or 
repudiate the Century Wholesale Agreement (including by rejection or similar termination in a 
bankruptcy proceeding involving Big Rivers) other than in accordance with the provisions 
thereof; (vi) not take any action or support any action by others that in any manner would impede 
Rig Rivers’ ability to fulfill its obligations to Kenergy or Century under the Century Wholesale 
Agreement or this Agreement or act in any manner that could reasonably be expected to 
materially adversely affect its ability to perform or discharge its obligations under this 
Agreement; (vii) provide Century with a copy of all notices sent to Kenergy pursuant to the 
Century Wholesale Agreement; and (viii) not assign or transfer (by operation of law or 
otherwise) any rights or interests that it may have in the Century Wholesale Agreement except in 
accordance with Article 16 thereof; provided, that any transfer or assignment pursuant to 
Article 16 thereof which requires the consent or approval of Kenergy also shall require the 
consent of Century. 

3.3 Payments. 

(a) Big Rivers shall pay Century upon the Effective Date an amount 
equal to $1 39,423 less $4,167 for each month after December 3 I ,  2006 (calculated as of the 25th 
day of each month) (the “Assurances Agreement Payment”) in lieu of amounts otherwise 
payable under Section 3(i) of the Assurances Agreement between Century and L,CJ&E Energy 



Marketing Inc., dated as of July 15, 1998. Big Rivers shall make the Assurances Agreement 
Payment to Century on the Effective Date; provided, that Big Rivers may credit all or any 
portion of the Assurances Agreement Payment against one or more invoices relating to the sale 
of electric energy or related services to Kenergy for resale to Century prior to the Effective Date. 

(b) Big Rivers shall pay Century upon the Effective Date $3,969,000. 

(c) Upon the Effective Date, Big Rivers shall be obligated to pay 
Century within five ( 5 )  days of the Effective Date an amount equal to the difference between (i) 
the aggregate dollar amount charged by Big Rivers to Kenergy for Block A Energy, Block A-l 
Energy, Block B Energy and Block C Energy as defined in the Agreement for Tier 3 Energy 
dated November 29, 2007 and the First Amendment thereto dated June 6, 2008 between Big 
Rivers and Kenergy for the benefit of Century (collectively, as extended, the “2008 Tier 3 
Aareement”), for the period beginning at 12:01 AM on October 6,2008 through midnight of the 
Effective Date (the “Payment Period”) and (ii) the dollar amount calculated by multiplying the 
aggregate volume of Block A Energy, Block A-1 Energy, Block B Energy and Block C Energy 
delivered by Big Rivers to Kenergy €or resale to Century pursuant to the 2008 Tier 3 Agreement 
during the Payment Period times the rate of $43.1 1 per MWh. For example, if the volume of 
Block A Energy, Block A-l  Energy, Block B. Energy and Block C Energy delivered by Big 
Rivers during the Payment Period was 220,500 megawatt hours for an aggregate charge of 
$1 1,025,000, the payment would be $1,519,245 ($1 1,025,000 less (220,500 x $43.1 1 = 
$9,505,755) = $1,519,245). 

3.4 Budget. 

(a) Big Rivers shall provide to Century for its review and evaluation 
(i) on or prior to the date 90 days prior to the end of each Fiscal Year, a copy of Big Rivers’ 
then-current draft proposed annual capital and operating budget (the “Proposed Budget”) for the 
following Fiscal Year, and (ii) any reasonably requested supporting information with respect to 
the Proposed Budget or expenditures in excess of the Budget. 

(b) If requested by either Century or Alcan, Rig Rivers and Century 
and, if the Alcan Retail Agreement is in effect, Alcan, shall jointly engage an independent expert 
(the ‘‘Independent Engineer”) and shall agree on the scope of review required to evaluate the 
draft Proposed Budget. Big Rivers shall pay 50% and Century shall pay 50% of the fees and 
expenses of the Independent Engineer (or Century shall pay 25% if the Alcan Retail Agreement 
is in effect). 

(c) Century shall have the opportunity to present the conclusions and 
recommendations of the Independent Engineer with respect to the Proposed Budget to the 
Coordinating Committee and to Big Rivers’ Board of Directors as soon as reasonably practicable 
following the lndependent Engineer’s completion of the Proposed Budget evaluation. 

(d) Big Rivers and Century will treat the reports, opinions and other 
work product of the Independent Engineer as confidential, proprietary business information that 
will not be publicly disclosed or offered as evidence in any regulatory or legal proceeding by Big 
Rivers, Kenergy or Century. 
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(e) On or prior to the last day of each Fiscal Year, Big Rivers shall 
provide Century copies of the final Budget for the following year. Big Rivers intends to use 
reasonable commercial efforts to keep its expenses each year within such year’s Budget, but 
makes no representation that keeping its expenses within such year’s Budget will be 
commercially feasible. 

(9 Big Rivers shall provide Century notice if: 

(i) Big Rivers (A) incurs or plans to incur $4 million of capital 
expenditures in any Fiscal Year in excess of the capital expenditures in 
the Budget for such Fiscal Year, or (B) thereafter incurs or plans to incur 
an additional $3 million of capital expenditures in excess of the capital 
expenditures in the Budget for such Fiscal Year; or 

(ii) Big Rivers (A) incurs or plans to incur operating expenses 
in any Fiscal Year aggregating 2.5% in excess of Big Rivers’ total 
operating expenses in the Budget for such Fiscal Year, or (B) thereafter, 
incurs or plans to incur an additional 1.25% of such total operating 
expenses in the Budget, excluding in each case expenses for fuel, 
environmental compliance or purchased power. 

At the request of Century, the Coordinating Committee shall meet to discuss the causes of such 
capital expenditures or operating expenses in excess of the budgeted amounts and, after meeting 
with the Coordinating Committee, if further requested, Big Rivers shall permit Century to make 
one presentation to Big Rivers’ Board with respect thereto. 

* 

3.5 Plan of Reorpanization. The Parties acknowledge and agree that nothing 
in the Century Retail Agreement, the Century Wholesale Agreement, this Agreement or any 
document or agreement relating thereto may be construed to amend, affirm, waive or otherwise 
alter the terms of Schedule 5.4(a) of the Big Rivers’ plan of reorganization, as modified June I ,  
1998, or any document or agreement relating thereto regarding the obligation of Big Rivers to 
serve Kenergy for the benefit of Century; provided, that Century and Big Rivers disagree, 
notwithstanding the Unwind Transaction, as to the obligation of Big Rivers, in the absence of a 
new or amended contract, to serve Kenergy for the benefit of Century when the Existing Century 
Agreement terminates or when the Century Retail Agreement terminates. The Parties 
acknowledge that clarity on this issue is desired by both Parties so that necessary and appropriate 
capital planning and decision-making can be undertaken. The Parties agree to endeavor in good 
faith to resolve this disagreement prior to 201 5. 

3.6 Century Credit Suppo& Century shall (i) if the rating of the unenhanced, 
unsecured debt obligation of Century Parent with Standard & Poor’s is not “A+” or higher (and 
in addition, if Century Parent has such a rating from Moody’s, that rating with Moody’s is not 
“A I ”  or higher), provide and maintain credit support in the form of a letter of credit from a bank 
rated “A+” or higher, or other credit support acceptable to Rig Rivers and Kenergy, in an amount 
equal to the amounts estimated by Big Rivers to be due to Big Rivers and Kenergy with respect 
to Century’s obligations under the Century Retail Agreement for a period of two months, and 
any amount which Big Rivers estimates reasonably could be due with respect to taxes relating to 
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any sale of Energy pursuant to Section 4.1.3.3 as Economic Sales, Section IO.  1 as Surplus Sales, 
Section 10.2 as Undeliverable Energy Sales or Section 10.3 as Potline Reduction Sales, in each 
case, of the Century Retail Agreement (“Potential Tax Liability”); and (ii) cause Century Parent 
to guarantee to Big Rivers and Kenergy payment and performance of all obligations of Century 
under the Century Retail Agreement, including Potential Tax Liability, and all obligations of 
Century under the other documents entered into by Century and its Affiliates in connection with 
the New Transaction pursuant to a Guarantee Agreement executed by Century Parent in favor of 
Big Rivers and Kenergy which shall be satisfactory in form and substance to Big Rivers (the 
‘‘Century Guar-”). At the request of Big Rivers, Century will maintain the Century 
Guarantee until closure of all applicable tax years of Big Rivers. At the request of Century, Big 
Rivers will provide Century with information as to the amount and calculation of the estimated 
Potential Tax Liability and reasonably detailed documentation in support thereof. 

3.7 Transmission Upgrade. As soon as reasonably practicable, Big Rivers will 
develop, finance and construct improvements to its transmission facilities to permit Big Rivers to 
transmit to its border all Base Fixed Energy. 

3.8 Proceedings Affecting Rates. 

(a) The Parties acknowledge and agree that 

(i) Big Rivers shall have the right to seek KPSC approval for 
changes to the Non-Smelter Member Rates, and FERC approval of changes to the OATT, from 
time to time, but Big Rivers shall not seek an increase in its base rates to take effect before 
January 1,  2010, excluding any roll-in to Big Rivers’ base rates of costs that would otherwise be 
recovered by the Environmental Surcharge or the FAC, and 

(ii) Big Rivers will not seek to implement a wholesale rate 
reduction other than the Rebate to its Members under the procedures available in KRS 278.455 
without the consent of Century; 

provided that this commitment by Big Rivers will have no effect on the availability to Big 
Rivers’ Members of the procedures in KRS 278.455 to flow-through any wholesale rate decrease 
to the Nan-Smelter Ratepayers. 

(b) Century shall have the right to intervene and participate in any 
proceeding that may affect rates at the KPSC or FERC or before any other Governmental 
Authority. Neither Big Rivers nor Century will support or seek, directly or indirectly, from any 
Governmental Authority, including the KPSC, any challenge to or change in the rate formula set 
forth in the Century Wholesale Agreement or the Alcan Retail Agreement or other terms and 
conditions set forth therein, including the relationship of the Large Industrial Rate to amounts 
payable by Century pursuant to the Century Retail Agreement, except that any Party may initiate 
or intervene in a proceeding to (i) clarify, interpret or enforce the Century Wholesale Agreement 
or the Century Retail Agreement, or (ii) challenge the applicable rate for Transmission Services 
should those services be unbundled for purposes of calculating the Large Industrial Rate. For the 
avoidance of doubt, Century’s intervention and participation in a regulatory proceeding 
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involving cost of service issues relating to the rates of the Non-Smelter Ratepayers shall not be 
considered a challenge to the rate formula. 

(c) If Commonwealth of Kentucky ex rel. Gregory D. Slumbo, Attorney 
General v. Public Service Camm ’n and Union Light, Heat and Power Co., Franklin Circuit 
Court, C.A. No. 06-CI-269, or any Applicable Law relating thereto restricts the amounts 
recovered under the FAC, Appendix A, or the Environmental Surcharge Rider, then Kenergy, 
Century, Big Rivers and, if the Alcan Retail Agreement is then in effect, Alcan, shall negotiate in 
good faith to amend this Agreement (and other agreements entered into in connection herewith) 
to restore the relative rights and economic benefits thereunder. If such parties are unable to reach 
an agreement on such amendments, then this Section 3.8  shall not restrict Big Rivers from 
seeking KPSC approval for an increase to its base rates or an amendment to the FAC, Appendix 
A, or the Environmental Surcharge Rider. 

(d) Nothing in this Agreement shall limit or expand the jurisdiction of 
the KPSC or the FERC over Big Rivers or the rates, terms and conditions of electric service to 
Century pursuant to the Century Retail Agreement or otherwise. 

(e) Big Rivers will provide Century a copy of any filing with the 
KPSC or FERC that seeks a change in Big Rivers’ tariff or relief authorized by KRS 278.020, 
KRS 278.030, KRS 278.212, KRS 278.21 8, KRS 278.300, KRS 278,183 or 807 KAR 5:056. 

3.9 Communications; Request for Meetings. Big Rivers will establish with 
Century procedures for the regular dissemination of information relating to the operational and 
financial performance of Big Rivers. If Century believes Big Rivers has or may incur 
unreasonable costs or expenses, Century may request in writing a meeting with Big Rivers’ 
management to discuss such costs or expenses. Such meeting will take place within ten Business 
Days of the request but shall not be held more frequently than once per fiscal quarter. Nothing in 
this Section shall obligate Big Rivers to take any action as a result of such meeting. 

3.10 Depreciation Rates. 

(a) Big Rivers shall not modify its depreciation rates without the 
approval of or consent or acceptance by the KPSC or, if  the KPSC no longer has jurisdiction 
over Big Rivers, by any other Governmental Authority having jurisdiction over such 
modification. Big Rivers will provide Century reasonable notice of the implementation of such 
modification together with reasonably detailed documentation describing such modification and 
an opportunity to discuss such modification with Big Rivers’ management prior to the filing of 
an application for approval of the modification of such depreciation rates with the KPSC or other 
Governmental Authority having jurisdiction. 

(b) Big Rivers shall not initiate a request to a Governmental Authority 
or RUS for changes to its depreciation rates that would be projected to cause the weighted 
average depreciation rates for the period from the Effective Date through December 3 1 ,  201 6, to 
exceed the weighted average depreciation rates for the same period set forth in the Model; unless 
( 1 )  Big Rivers determines in good faith, based on discussions with a nationally recognized 
statistical rating organization and after consultation with Century, that it is necessary to make 
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such a modification to its depreciation rates in order to maintain an investment grade credit 
rating, (2) a Governmental Authority with jurisdiction or RUS directs Big Rivers to modify its 
depreciation rates, or (3) Big Rivers’ independent auditors assert that they would not be able to 
deliver an unqualified audit opinion with respect to Big Rivers’ financial statements as a result of 
Big Rivers’ failure to seek or implement a modification of its depreciation rates. For purposes of 
this clause (b), Big Rivers’ weighted average depreciation rates for the period from Effective 
Date through December 3 1 ,20  16, shall be the sum of its total depreciation expense for each year 
for that same period over the sum of the average gross depreciable plant for each year over that 
same period, with appropriate adjustments for partial years. 

3.1 1 Audit Rights. Big Rivers will permit Century to audit, upon reasonable 
notice, at its own expense, at a mutually agreeable time, all information in the possession of Big 
Rivers relating to its service under the Century Wholesale Agreement to Kenergy for resale to 
Century, including scheduled deliveries, meter records, billing records, records related to 
payments to Big Rivers and such other documents related to payment for and determination of 
the amount of electric energy, Transmission Services and other related services supplied by Big 
Rivers and delivered to Kenergy for resale and delivery to Century. Big Rivers shall retain all 
documentation applicable to service to Kenergy under the Century Wholesale Agreement for a 
period of three years. Nothing in this Section 3.1 1 shall obligate Big Rivers to provide 
attorney-client privileged information. 

3. I2 Bylaw Amendments. 

(a) Subject to Section 3.12(b) and (c), Big Rivers agrees not to amend 
its Bylaws after the adoption of the amendment set forth in Section 13.4 of the Century 
Wholesale Agreement in a manner that adversely affects the rights of Century to receive 
patronage capital or other distributions from Big Rivers through Kenergy without the prior 
consent of Century. 

(b) Notwithstanding Section 3.12(a), nothing in this Section 3.12 shall 
restrict Big Rivers’ ability to amend its Bylaws (i) without the consent of Century if Big Rivers 
gives notice to Century of the proposed Bylaw amendment, together with a copy of such 
proposed amendment, and Century does not object to the proposed amendment within 60 days 
after the notice is delivered, (ii) with the consent of Century during the Consent Period (as 
defined in Section 3.12(c)), or (iii) without the consent of Century following the Consent Period, 

(c) The provisions of this Section 3. I2 (and the obligations of the 
parties to notify the other Party of any change in its address pursuant to Section 7.4 hereof) shall 
survive for 10 years after the end of the Service Period (the “Consent Pe rM’)  regardless of the 
termination or expiration of this Agreement. 

3.13 Operation of Svstem. Big Rivers shall operate its electric generation and 
transmission system for the mutual benefit of the Members and patrons consistent with Prudent 
Utility Practices, and will apply the same standards to operating decisions that may affect the 
Monthly Charge. Big Rivers will not use the payment obligation of Century under Section 4.7 
(TIER Adjustment Charge) of the Century Retail Agreement as the substantive basis for making 
an operating decision. 
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3.14 Property Rights. 

(a) Big Rivers’ nonpatronage net earnings, after offset (if applicable) 
by any available tax loss carryforward amounts attributable to a deficit in nonpatronage net 
earnings from prior taxable years, shall, if positive, be retained by Big Rivers as a permanent 
source of equity and, if negative, shall be carried forward to he applied as an offset against future 
positive nonpatronage net earnings. 

(b) IJpon liquidation, the assets of Big Rivers shall be distributed in 
the following order: (i) all debts and obligations of Big Rivers shall be paid in accordance with 
lawful priorities, (ii) each Member’s or other patron’s capital account balance shall be paid 
without priority on ap ro  rata basis until all such capital accounts (as determined subsequent to 
adjusting such accounts by allocations of patronage net earnings for the year of liquidation 
exclusive of any gain arising from the liquidation) have been reduced to zero, and (iii) any 
remaining assets of Big Rivers shall be paid to the current and former Members or other patrons 
of Big Rivers based upon the amount of their historic patronage with Big Rivers measured by 
kilowatt-hours purchased from Big Rivers over the life of Big Rivers. The life of Big Rivers is 
defined to begin at the date Big Rivers was formed in 1961 and to continue uninterrupted 
through Big Rivers’ bankruptcy reorganization to the date of liquidation. 

(c) The provisions of this Section 3.14 shall survive the expiration or 
earlier termination of this Agreement. 

3.15 Big Rivers Capitalization Policv. To the extent consistent with 
Accounting Principles, Applicable Law and guidance of applicable Governmental Authorities or 
RUS, Big Rivers shall capitalize expenditures for the replacement of the items related to Big 
Rivers’ generation facilities identified in the list of the retirement units set forth in the Schedule 
- 3.15. 

3.16 Purchased Power Regulatory Account. Big Rivers will request KPSC to 
and, if the KPSC approves, shall (a) establish a regulatory account containing purchased power 
costs to be recovered by Big Rivers from the Members with respect to sales to their Non-Smelter 
Ratepayers in an amount equal to the sum of the Non-FAC Purchased Power Adjustment Factor 
in each month multiplied by the amount of Energy delivered in each month to the Members for 
such sales; and (b) establish the method of recovery of such amounts from Non-Smelter 
Ratepayers at  each general rate adjustment case. 

3.17 Model. It is understood and agreed that (i) all financial and production 
cost models (“Model”) including the Model filed with the KPSC in connection with the 
application for approval of the Unwind Transaction and the New Transaction have been 
developed solely by Big Rivers to provide its best estimate of the future operations of Big Rivers 
after the Unwind Transaction is consummated, and ( i i )  Century by executing this Agreement and 
consummating the IJnwind Transaction is not indicating its agreement or disagreement with the 
forecasted work plans, assumptions or specific expenditures embedded in the Model. 

4. Coordinating Committee. 
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4. I The parties have agreed to the establishment of a committee 
(“Coordinating. Cominittee”), consisting of representatives of the Members’ chief executive 
officers, Century, Alcan, and Big Rivers management, organized for the purpose of reviewing, 
analyzing and discussing information relating to Big Rivers’ operational and financial 
performance. The Coordinating Committee shall meet at least once each calendar quarter. 

4.2 If the Coordinating Committee does not exist or does not function with the 
subject matter of this Section 4, then Big Rivers shall have the same obligations as to the 
Smelters, jointly. 

4.3 At a mimimum of once a year and at such other times as the Parties may 
agree, the members of the Coordinating Committee will establish a meeting with Big Rivers’ 
board members. These meetings will be informal and the purpose of such meetings will be to 
discuss Big Rivers’ operating and financial performances and plans, and issues affecting the 
electric utility and smelting industry operations. 

4.4 The information to be discussed by the Coordinating Committee shall 
include (i) analysis criteria and procedures for evaluating plans, procedures, expenditures and 
maintenance programs, (ii) budgets, (iii) operations and capital expenditures, (iv) fuel 
procurement or supply, (v) comparison of actual performance to the Budget and an explanation 
of variances to the Budget, (vi) load forecasts and integrated resource plans, (vii) depreciation 
studies, proposed changes in depreciation rates and associated proposed changes in electric rates, 
and (viii) other activities, such as the timing and terms of refinancing the RUS debt or whether to 
join an independent transmission system operator, that may impact Big Rivers’ operational and 
financial performance. Big Rivers shall provide the Coordinating Committee members any 
reasonably requested supporting information relating to the items discussed. 

4.5 The activities of the Coordinating Committee shall be a standing report 
item on the agenda of the monthly meeting of the Big Rivers Board of Directors. From time to 
time, Century’s representatives may make a request to the chairman of the Rig Rivers Board of 
Directors that they be allowed to participate with management in making such report. 

5 .  Cure Rights. 

5.1 Notwithstanding any provision contained in the Century Retail Agreement 
that affords Century the right to terminate the Century Retail Agreement upon any breach or 
default by Kenergy thereunder, Century shall provide Big Rivers a reasonable opportunity, 
exercisable in Big Rivers’ sole discretion, to cure any such breach or default by Kenergy prior to 
exercising such termination rights, which opportunity shall extend, at a minimum, for a period of 
not less than I O  Business Days after the later of (i) the date of expiration of the applicable period 
of time (if any) available for a cure by Kenergy under the Century Retail Agreement, and (ii) the 
date on which notice of the breach or default by Kenergy is delivered by Century to Big Rivers. 
Century hereby consents to any attempt by Big Rivers to cure any breaches or defaults by 
Century under the Century Retail Agreement that may hereafter occur, provided, that Big Rivers 
does not materially interfere with Century’s attempts (if any) to so cure such breaches or 
defaults. 
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5.2 Notwithstanding any provision contained in the Century Wholesale 
Agreement that affords Big Rivers the right to terminate the Century Wholesale Agreement upon 
any breach or default by Kenergy thereunder, Big Rivers shall provide Century a reasonable 
opportunity, exercisable in Century’s sole discretion, to cure any such breach or default by 
Kenergy prior to exercising such termination rights, which opportunity shall extend, at a 
minimum, for a period of not less than ten Business Days after the later of (i) the date of 
expiration of the applicable period of time (if any) available for a cure by Kenergy under the 
Century Wholesale Agreement, and (ii) the date on which notice of the breach or default by 
Kenergy is delivered by Big Rivers to Century. Big Rivers hereby consents to any attempt by 
Century to cure any breaches or defaults by Big Rivers under the Century Wholesale Agreement 
that may hereafter occur, provided, that Century does not materially interfere with Big Rivers’ 
attempts (if any) to so cure such breaches or defaults. 

6. Representations and Warranties. 

6.1 Big Rivers. Big Rivers hereby represents and warrants to Century as 
follows: 

(a) Big Rivers is an electric generation and transmission cooperative 
corporation duly organized and validly existing and in good standing under the laws of the 
Commonwealth of Kentucky, and has the power and authority to execute and deliver this 
Agreement and the Century Wholesale Agreement, to perform its obligations hereunder and 
thereunder, and to carry on its business as it is now being conducted and as it is contemplated 
hereunder to be conducted during the term hereof. 

(b) Subject to Section 6.l(c), this Agreement, the Century Wholesale 
Agreement and other agreements entered into by Big Rivers in  connection therewith constitute 
Big Rivers’ valid and binding obligation enforceable against it in accordance with their terms, 
except as enforceability may be affected by bankruptcy, insolvency or other similar laws 
affecting creditors’ rights generally and by general equitable principles. The execution, delivery 
and performance of this Agreement and the Century Wholesale Agreement by Big Rivers have 
been duly and effectively authorized by all requisite corporate action. 

(c) As of the Effective Date, all consents, approvals, authorizations, 
actions or orders, including without limitation, those which must be obtained from Governmental 
Authorities and the RIJS, required for its authorization, execution and delivery of, and for the 
consummation of the transactions contemplated by, this Agreement and the Century Wholesale 
Agreement have been obtained other than as may be required under Applicable Law to be 
obtained, given, accomplished or renewed at any time or from time to time, and which are 
routine in nature or which cannot be obtained, or are not normally applied for, prior to the time 
they are required and which Big Rivers has no reason to believe will not be timely obtained. 

(d) Subject to Section 6. I (c), its execution and delivery of this 
Agreement and the Century Wholesale Agreement, its consummation of the transactions 
contemplated by this Agreement and the Century Wholesale Agreement, and its fulfillment of 
and compliance with the terms and provisions hereof and thereof do not conflict with or violate 
any judicial or administrative order, award, judgment or decree applicable to it, or conflict with 
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any of the terms, conditions or provisions of its Articles of Incorporation or Bylaws or any 
material instrument, mortgage, agreement, contract or restriction to which it is a party, or by 
which any of its properties are bound, or require the approval, consent or authorization of any 
federal, state or local court, or any of its creditors, or of any other Person, or give any party with 
rights under any such instrument, agreement, contract, mortgage, judgment, award, order or other 
restriction the right to terminate, modify or otherwise change its rights or obligations thereunder 
which has not been obtained. 

6.2 Century. Century hereby represents and warrants to Big Rivers as 
fo 1 lows : 

(a) Century is a general partnership duly organized and validly 
existing and in good standing under the laws of the Commonwealth of Kentucky and is 
authorized to do business in the Commonwealth of Kentucky, and has the power and authority to 
execute and deliver this Agreement, to perform its obligations hereunder, and to carry on its 
business as it is now being conducted and as it is contemplated hereunder to be conducted during 
the term hereof. 

(b) This Agreement, the Century Retail Agreement and other 
agreements entered into by Century in connection therewith constitute Century's valid and 
binding obligation enforceable against it in accordance with their terms, except as enforceability 
may be affected by bankruptcy, insolvency or other similar laws affecting creditors' rights 
generally and by general equitable principles. The execution, delivery and performance of this 
Agreement and the Century Retail Agreement by Century have been duly and effectively 
authorized by all requisite partner action. 

(c) All consents, approvals, authorizations, actions or orders, including 
without limitation, those which must be obtained from governmental agencies or authorities, 
required for its authorization, execution and delivery of, and for the consummation of the 
transactions Contemplated by, this Agreement and the Century Wholesale Agreement have been 
obtained. 

(d) Its execution and delivery of this Agreement and the Century 
Retail Agreement, its consummation of the transactions contemplated by this Agreement and the 
Century Retail Agreement, and its fulfillment of and compliance with the terms and provisions 
hereof and thereof do not conflict with or violate any judicial or administrative order, award, 
judgment or decree applicable to it, or conflict with any of the terms, conditions or provisions of 
its partnership agreement or any material instrument, mortgage, agreement, contract or restriction 
to which it is a party, or by which any of its properties are bound, or require the approval, 
consent or authorization of any federal, state or local court, or any of its creditors, or of any other 
Person, or give any party with rights under any such instrument, agreement, contract, mortgage, 
judgment, award, order or other restriction the right to terminate, modify or otherwise change its 
rights or obligations thereunder which has not been obtained. 
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7. Miscellaneous. 

7.1 No Affect on Rights or Defenses. Nothing in this Agreement shall require 
performance by a Party of any of its obligations under the Century Retail Agreement or the 
Century Wholesale Agreement, as applicable, if it may assert, as a defense to its non- 
performance, any defenses or excuses to such performance that may be available to it under the 
provisions of the Century Retail Agreement or the Century Wholesale Agreement, or under 
Applicable Law. 

7.2 Entire Avreernent. This Agreement, the Century Retail Agreement, the 
Century Wholesale Agreement and the other agreements and documents denoted on Schedule 
-- 6.2.3 of the Century Retai1 Agreement constitute the entire agreement of the Parties hereto with 
respect to the subject matter hereof and supersede all prior agreements, whether oral or written. 
This Agreement may be amended only by a written document signed by each of the Parties 
hereto. Each Party acknowledges that it has not relied upon any representations, statements or 
warranties of the other Party in executing this Agreement except for those representations and 
warranties expressly set forth in the foregoing documents, 

7.3 Waiver. The waiver by either Party of any breach ofany term, covenant 
or condition contained herein will not be deemed a waiver of any other term, covenant or 
condition, nor will it be deemed a waiver of an subsequent breach of the same or any other term, 
covenant or condition cantained herein. 

7.4 Notices. A notice, consent, approval or other communication under this 
Agreement must be delivered in writing, addressed to the Person to whom it is to be delivered, 
and must be (a) personally delivered to that Person’s address (which will include delivery by a 
nationally recognized overnight courier service), or (b) transmitted by facsimile to that Person’s 
address, with a duplicate notice sent by a nationally recognized overnight courier service to that 
Person’s address. A notice given to a Person in accordance with this Section will be deemed to 
have been delivered (i) if personally delivered to a Person’s address, on the day of delivery if 
such day is a Business Day, or otherwise on the next Business Day, or (ii) if transmitted by 
facsimile to a Person’s facsimile number and a correct and complete transmission report is 
received, or receipt is confirmed by telephone, on the day of transmission if a Business Day, 
otherwise on the next Business Day; provided, however, that such facsimile transmission will be 
followed on the same day with the sending to such Person of a duplicate notice by a nationally 
recognized overnight courier to that Person’s address. For the purpose of this Section, the 
address of a Party is the address set out below or such other address which that Party may from 
time to time deliver by notice to the other Party in accardance with this Section: 

If to Big Rivers: Big Rivers Electric Corporation 
201 Third Street 
Henderson, Kentucky 42420 
Attn: President and CEO 
Fax: (270) 827-2558 

If to Century: Century Aluminum Company 
P.0. Box 500 
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State Route 271 North 
Hawesville, Kentucky 42348 
Attn: Plant Manager 
Fax: (270) 852-2882 

With copy to: Century Aluminum Company 
251 1 Garden Road 
Building A, Suite 200 
Monterey, CA 93940 
Attn: General Counsel 
Fax: (83 1) 642-9328 

7.5 Dispute Resolution. If a dispute arises between the Parties concerning the 
terms or conditions of this Agreement, the duties or obligations of the Parties under this 
Agreement, or the implementation, interpretation or breach of this Agreement, either Party may 
request in writing a meeting between an authorized representative of the other Party to discuss 
and attempt to reach a resolution of the dispute. Such meeting will take place within ten 
Business Days or such shorter or longer time as agreed upon by the Parties of the request. 
Nothing in this Section shall toll or extend the cure period with respect to the failure by a Party 
to perform its obligations under this Agreement. Absent such resolution, the Parties may pursue 
all rights and remedies that they may have at law, in equity or pursuant to this Agreement subject 
to the limitations set forth in this Agreement to resolve that dispute. Notwithstanding the 
provisions of this Section each Party may at all times seek injunctive relief, where its delay in 
doing so could result in irreparable injury. 

7.6 Assignments and Transfers. No Party shall assign any of its rights or 
obligations under this Agreement, whether by operation of law or otherwise, without the prior 
written consent of the other Party, provided, however, that no prior consent shall be required with 
respect to an assignment to any person who is a permitted assignee of Century pursuant to the 
Century Retail Agreement or a permitted assignee of Big Rivers pursuant to the Century 
Wholesale Agreement. Either Party may, without the approval of the other Party, assign this 
Agreement as collateral security or grant one or more mortgages (including one or more deeds of 
trust or indentures) on or security interests in its interest under this Agreement in connection with 
the general financing of its assets or operations. 

7.7 Governing. Law. This Agreement shall be interpreted, governed by and 
construed under the laws of the Commonwealth of Kentucky, without regard to its conflicts of 
law rules. 

7.8 Jurisdiction. The Parties hereby agree that the courts of the 
Commonwealth of Kentucky will have exclusive jurisdiction over each and every judicial action 
brought under or in relationship to this Agreement,pravided that the subject matter of such 
dispute is not a matter reserved by law to the KPSC, or to the US. federal judicial system (in 
which event exclusive jurisdiction and venue will lie with the US. District Court for the Western 
District of Kentucky), and the Parties hereby agree to submit to the jurisdiction of Kentucky 
courts for such purpose. Venue in state court actions will be in the Henderson Circuit Court as 
the court in which venue will lie for the resolution of any related disputes under this Agreement. 

01 IS Easi. I GO362 IO9 I 4  14 



Nothing in this paragraph prohibits a Party froin referring to FERC or any other Governmental 
Authority any matter properly within its jurisdiction. 

7.9 Good Faith Efforts. The Parties agree that each will in good faith take all 
reasonable actions within their reasonable control as are necessary to permit the other Party to 
fulfill its obligations under this Agreement, the Century Wl~olesale Agreement and the Century 
Retail Agreement;provided that no Party will be obligated to expend money or incur material 
economic loss in order to facilitate performance by the other Party. Where the consent, 
agreement, or approval of either Party must be obtained hereunder, such consent, agreement or 
approval may not be unreasonably withheld, conditioned, or delayed unless otherwise provided 
herein. Where either Party is required or permitted to act or fail to act based upon its opinion or 
judgment, such opinion or judgment may not be unreasonably exercised. Where notice to the 
other Party is required to be given herein, and no notice period is specified, reasonable notice 
shall be given. 

7.10 Successors and Assigns. This Agreement shall be binding upon, and shall 
inure to the benefit of and be enforceable by, the Parties and their respective successors and 
permitted assigns. 

7.11 Headings. The headings contained in this Agreement are solely for 
convenience and do not constitute a part of the agreement between the Parties, nor should such 
headings be used to aid in any manner in the construction of this Agreement. 

7.12 Third-Pam Beneficiaries. Nothing in this Agreement may be construed to 
create any duty to, or standard of care with reference to, or any liability to, or any benefit for, any 
person not a Party to this Agreement. 

7.1 3 Kenergy Obligations Seuarate. Nothing contained in this Agreement shall 
obligate Century or Big Rivers for any obligations or liabilities of Kenergy, whether under or 
pursuant to the Century Retail Agreement, the Century Wholesale Agreement or otherwise. 

7.14 No Power Sales Commitment. The Parties acknowledge that Big Rivers 
and Kenergy intend to enter into the Century Wholesale Agreement and Century and Kenergy 
intend to enter into the Century Retail Agreement which agreements contain the terms and 
conditions setting forth the wholesale sale of power by Big Rivers and the purchase of such 
power by Kenergy, and the corresponding retail sale of such power by Kenergy and the purchase 
of such power by Century. Nothing contained in this Agreement shall be deemed to be or create 
an agreement or commitment of Big Rivers to sell to Century, or an agreement of Century to 
purchase from Big Rivers, any electric energy or related services. 
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IN WITNESS WHEREOF, this Agrement is hereby executed as of the day and 
year first above written. 

BIG RIVERS ELECTRIC CORPORATION 

Title: President and CEO V 

CENTURY ALUMINUM OF KENTUCKY 
GENERAL PARTNERSHIP 

By: 

Name: 
Title: 

[Century Coordination Agreement] 



IN WITNESS WHEREOF, this Agreement is hereby executed as of the day and 
year first above written. 

RIG RIVERS ELECTRIC CORPORATION 

By: 

Name: 
Title: 

CENTURY ALUMINUM OF IENTUCKY 
GENERAL PARTNERSHIP 

.- 

[Century Coordination Agreement] 



Schedule 3.15 

[Schedule 3.1 5 of the Century Coordination Agreement is identical to Schedule 3.1 5 of 
the Alcan Coordination Agreement. Big Rivers has not duplicated that schedule here.] 
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I 
2 
3 
4 
5 

6 Q. 

REBUTTAL TESTIMONY 
OF 

ALAN SPEN 

Please state your name, business address, and position. 

7 A. My name is Alan Spen. I am a Senior Director at Public Financial Management, Inc. 

(“PFM’). I am part of the firm’s Public Power Group. My primary responsibilities for 8 

9 PFM relate to our electric cooperative practice. My business address is 24 Hayes Hill 

Drive, Northport, New York 1 1768. I O  

11 Q. Did you submit direct testimony in this proceeding? 

Yes, in Exhibit 50 of the Application. 12 A. 

13 Q. What is the purpose of your rebuttal testimony? 

The purpose of my rebuttal testimony is to react to the position of the Kentucky Industrial 14 A. 

Utility Customers, Inc. (“KKITJC”) on several issues. Specifically, I offer my opinion on 15 

the likely effect on Big Rivers Electric Corporation’s (“Big Rivers”) financial condition 16 

of the rate adjustments proposed by the KIUC witnesses. 17 

18 Q. What is the basis for your rebuttal testimony? 

I am relying on Big Rivers’ witnesses for financial data and analysis. I am providing my 19 A. 

own opinion based on the facts presented by Big Rivers. 20 

The KIUC witnesses suggest that Rig Rivers will have sufficient equity under their 21 Q. 

22 

23 

24 A. 

proposal. Is equity to total capitalization an important metric for credit rating 

agencies in evaluating generation and transmission (“G&T”) cooperatives? 

Yes. As I stated in my direct testimony at page 10, “The primary financial measures used 

by the rating agencies are: Debt Service Coverage (“DSC”), Times Interest Earned Ratio 25 
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1 (“TIER”), Equity to Total Capitalization, and Financial Liquidity.” Equity is one of the 

2 four primary financial measures used by credit rating agencies in evaluating the 

3 creditworthiness of electric cooperatives. 

4 Q* 

5 

6 A. 

7 

8 

9 

10 

11 Q. 

12 

13 A. 

14 

The IUUC witnesses suggest that Rig Rivers does not need any more equity than 

other G&T cooperatives. Do you agree? 

No. Rig Rivers’ financials require more equity than a typical G&T cooperative. As I 

further stated at page 10 of my direct testimony, “In the case of Big Rivers, given its past 

financial difficulties, the high reliance on two larger smelters and PSC oversight, we 

believe that, among other things, Big Rivers needs to demonstrate a higher level of 

financial protection than other G&Ts.. ..” 

Is this need for Big Rivers to have a higher percentage of equity than other G&Ts 

reflected in Rig Rivers’ credit ratings? 

Yes. The three ratings agencies -- Moody’s, Standard and Poor’s, and Fitch -- have all 

given Big Rivers investment grade ratings. However, two of the three investment grade 

15 

16 

ratings are at the lowest level. For Big Rivers, strong financial metrics, including healthy 

equity to total capitalization, is obviously a serious issue for the credit rating agencies, as 

17 reflected in its below average credit ratings. 

18 Q. 

19 

In your direct testimony you stated, at page 9, that Big Rivers’ “lack of a longer- 

term positive track record and the continued risks associated with the heavy 

20 

21 

22 

reliance on a limited number of major power customers with generally weak 

contractual commitments, likely makes it problematic for the rating agencies to 

adjust credit ratings upward in the very near term.’’ Is that still your opinion? 
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1 A. 

2 

3 Q. 

4 

5 

6 A. 

7 

8 

9 Q* 

10 

11 

12 A. 

13 

14 

15 

16 

17 

18 

19 Q. 

20 

21 

22 

Yes. Big Rivers will be unlikely to improve its credit ratings in the near kture even if it 

maintains its current level of equity. 

In your direct testimony, at  page 10, you also opined that Big Rivers needs to 

demonstrate a “higher level of financial protection than other G&Ts. . . .” Is that 

still your view? 

Yes. Big Rivers has had a history of financial difficulties and is highly dependent on two 

industrial customers: the Smelters. Big Rivers requires a higher level of equity than 

other G&Ts in order to maintain its investment grade credit ratings. 

Has your view that Big Rivers needs to demonstrate a higher level of financial 

protection than other G&Ts been confirmed since you filed your direct testimony in 

this proceeding? 

Yes. My evaluation and testimony, as well as the prior statements and credit ratings by 

the rating agencies, were confirmed as recently as June 201 1 at the Forum of the National 

Rural Utilities Cooperative Finance Corporation in San Francisco. A representative of 

Standard and Poor’s, David Bodeck, used Big Rivers as an example of why under some 

circumstances a cooperative G&T “needs more financial cushion.” He noted that Big 

Rivers’ issues include its heavy concentration of aluminum smelter load, and added risk 

resulting from its regulation by the state public service commission. 

The KIUC witnesses also suggest that the TIER adjustment mechanism under the 

Smelter Agreements should be set at the top of the bandwidth, rather than at  the 

midpoint, as proposed by Big Rivers. Is the TIER adjustment mechanism 

important to the rating agencies? 
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1 A. Yes. Level of TIER (including the flexibility to adjust financial coverage) is one of the 

2 

3 

4 

5 

6 

four primary financial measures used by the credit rating agencies, as I stated earlier. Big 

Rivers’ TIER Adjustment clause in its srnelter-related contracts provides an automatic 

mechanism to keep its contract TIER at 1.24. I believe that mechanism provides TIER 

stability that favorably impresses the ratings agencies. If that benefit of the TIER 

Adjustment mechanism is rendered inoperable by assuring that it cannot supply TIER 

7 

8 

support, that takes away from the positive aspect of the mechanism, and exacerbates 

existing issues about regulation of Big Rivers’ rates. I can assure you that the credit 

9 

I O  

11 Q. 

12 

13 

14 

15 

16 A. 

rating agencies are very sensitive to any circumstance that may affect a G&T 

cooperative’s TIER and coverage results. 

In your direct testimony, at page 14, you stated, “Without the full rate increase 

requested by Big Rivers, Big Rivers’ financial ratios would decline, and it may lose 

one or  more of its investment grade credit ratings.. . .” In your opinion, would the 

rate proposal by KIUC in this case be sufficient to preserve Big Rivers’ investment 

grade credit rating? 

No. I strongly believe that Big Rivers needs the full amount of the rate relief it has 

17 

18 

19 

20 

21 Q. 

22 

requested in order to preserve its investment grade credit ratings. Given the high reliance 

on a few large industrial customers, the wide variation in amount and price of off-system 

sales and the short operating history of Big Rivers since the closing of the Unwind 

Transaction, ample rate relief is a necessity. 

If Big Rivers does not maintain at  least two investment grade ratings, would that 

likely have a negative effect on Big Rivers’ ability to access the credit markets? 
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1 A. 

2 

3 Q* 

4 

5 

6 

7 

8 

9 

10 A. 

11 

12 

13 

14 Q. 

15 

16 A. 

17 

18 

I 9  

20 

21 

22 Q. 

23 A. 

Yes. The capital markets and investors place great weight on an issuer’s creditworthiness 

and ratings. 

Big Rivers has stated that it would have to defer generation plant maintenance 

outages to meet its Margins for Interest Ratio (‘“MFIR”) if it receives less revenue 

than it has requested, as the KIUC witnesses have proposed. In fact, Big Rivers is 

already deferring generation plant maintenance outages in anticipation that 

deferring expenditures will be required to meet minimum MFIR requirements in its 

credit agreements. Could deferring maintenance to meet MFIR have an adverse 

effect on Big Rivers’ credit ratings? 

In my opinion, regularly deferring generator maintenance expenditures to meet MFIR 

would definitely be a negative factor in the credit rating process. I do not believe the 

ratings agencies would look favorably on a G&T cooperative that must regularly defer 

scheduled maintenance on its generators just to achieve its minimum credit metrics. 

Could deferring generation plant maintenance outages to meet MFIR have an 

adverse effect on Big Rivers’ ability to refinance its existing debt? 

Yes. For the same reasons that credit ratings agencies would take a dim view of such 

practices, deferring maintenance on generation assets could definitely affect investor 

confidence in Big Rivers. I would expect that this maintenance deferral practice by Big 

Rivers will have to be disclosed to potential investors in Big Rivers’ offering statement, 

and that it could impact Rig Rivers’ financing costs, and possibly limit the number of 

buyers willing to invest in Big Rivers’ bonds. 

Does this conclude your testimony? 

Yes, it does. 
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1 REBUTTAL TESTIMONY 

OF 
JOHN WOLFRAM 

2 
3 
4 
5 I. 

6 

7 Q* 

8 A. 

9 

10 Q. 

11 A. 

12 

13 

14 Q. 

15 A. 

16 Q. 

17 A. 

18 Q. 

19 A. 

20 

21 

22 

23 

24 

25 Q. 

INTRODUCTION 

Please state your name and business address. 

My name is John Wolfiam and my business address is The Prime Group, L,LC, 600 1 

Claymont Village Drive, Suite 8, Crestwood, Kentucky, 40014. 

By whom are you employed? 

I am a Senior Consultant with The Prime Group, L,LC, a firm located in Crestwood, 

Kentucky, providing consulting services in the areas of utility rate analysis, cost of 

service, rate design and other utility regulatory matters. 

On whose behalf are your testifying? 

I am testifying on behalf of Big Rivers Electric Corporation (“Rig Rivers”). 

Did you submit direct testimony in this proceeding? 

Yes, as Big Rivers’ Application Exhibit 5 1. 

What is the purpose of your rebuttal testimony? 

The purpose of my rebuttal testimony is to update the Revenue Requirements for Big 

Rivers based upon the evidence in the record at this juncture and to rebut the testimony 

of Lane Kollen on behalf of the Kentucky Industrial Utility Customers, Inc. (“KIUC”) 

regarding Rig Rivers’ proposed pro forma adjustments for levelized production O&M 

expenses and the amortization of the Midwest Independent Transmission System 

Operator, Inc. (“Midwest ISO”) case expenses. 

Do you sponsor any exhibits to your testimony? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

11. 

Q. 

A. 

Q. 

A. 

Yes. I have prepared the following exhibits to my prepared testimony: 

Exhibit Wolfi-am Rebuttal- 1 - Reconciliation of Revenue Requirements 

Exhibit Wolfi-am Rebuttal-:! - Updated Revenue Requirements Analysis 

UPDATED REVENUE REQUIREMENT 

Please describe Exhibit Wolfram Rebuttal-1 and its purpose. 

Exhibit Wolfi-arn Rebuttal-1 is a reconciliation of the test year revenue requirements 

originally filed in this proceeding and the updated revenue requirement included in my 

testimony. The exhibit shows the originally-filed revenue deficiency, the particular pro 

forma adjustments that Big Rivers is proposing to revise, and the updated amount for 

the total test year revenue deficiency. 

Please describe Exhibit Wolfram Rebuttal-2 and its purpose. 

Rebuttal Exhibit Wolfi-am-2 shows the Big Rivers electric revenue requirement for the 

twelve months ended October 3 1,201 0. This exhibit is an update to that originally 

filed in my direct testimony as Exhibit Wolfi-am-2, page 1 of 30. The exhibit shows the 

per books test year revenues and expenses, and then lists the pro forma adjustments to 

those test year levels. ‘The exhibit shows the Adjusted Net Margin (Deficit) resulting 

from the total per books and adjustments on page 1. The calculation of the revenue 

deficiency is provided on page 2. This calculation has been revised to reflect changes 

in the calculation of Conventional TIER stemrning from corrections to interest on long- 

term debt and interest income described by Mr. Hite in response to Item KIUC 2-27 

and in his rebuttal testimony. 
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1 Q* 

2 

3 A. 

4 

5 

6 

7 

8 

9 Q. 

10 A. 

11 

12 

13 

14 

15 111. 

16 

17 Q. 

18 

19 A. 

20 

21 

22 

ow does Exhibit Wolfram Rebuttal-2 broadly compare to Exhibit Wolfram-2 

filed with Big Rivers’ Application? 

Exhibit Wo1fka.m Rebuttal-2 lists all of the pro forma adjustments that were originally 

proposed by Big Rivers in Exhibit Wolfram-2, with certain revisions stemming fi-om 

the discovery and intervenor testimony to date in this proceeding. In other words, this 

exhibit shows the pro forma adjustments, revenue requirement, and revenue deficiency 

that Big Rivers considers to be correct based on the most recent available data in the 

case. 

What is the updated revenue deficiency for Big Rivers in this case? 

The updated revenue deficiency for Big Rivers is $39,200,924. This represents a 

decrease of $752,002 from the revenue deficiency of $39,952,927 originally included in 

Rig Rivers’ Application. The change is driven by updates to three of the pro forma 

adjustments proposed by Big Rivers. 

PRO FORMA ADJUSTMENTS 

For which pro forma adjustments do the amounts differ in this exhibit than the 

amounts originally filed by Big Rivers? 

The pro forma adjustments that differ from those in the original filing are: 

Reference Schedule 2.07 

Reference Schedule 2.08 

Reference Schedule 2.14 

Labor & Labor-Related Overheads 

Interest on Construction Work In Progress 

Midwest IS0 Expenses 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Are there other adjustments addressed by the KIUC that are not reflected in the 

updated revenue deficiency in Exhibit Wolfram Rebuttal-2? 

Yes. Big Rivers does not accept KITJC’s position on any other proposed pro forma 

adjustments. Most of these are addressed in the rebuttal testimony of Mr. Hite, Mr. 

Berry, and Mr. Seelye. I address two in my testimony, as follows: 

A. 

Reference Schedule 2.10 

Reference Schedule 2.2 1 

Levelized Production O&M Expenses 

Midwest IS0 Case Expenses 

A. Reference Schedule 2.07 - Labor and Labor-related Overheads 

Q. Please describe the proposed revision to Reference Schedule 2.07, the adjustment 

to Labor and Labor-related Overheads. 

The pro forma adjustment for Labor and L,abor-related Overheads is revised to reflect 

the removal from the originally-proposed adjustment of the expenses associated with 

capitalized labor. This is described in the rebuttal testimony of Mr. Hite. The revision 

reduces the originally-proposed adjustment by $1 74,679, which reduces the Big Rivers 

revenue deficiency by that same amount. 

A. 

B. Reference Schedule 2.08 - Interest on Construction Work In Progress 

Please describe the proposed revision to Reference Schedule 2.08, the adjustment 

to interest capitalized on Construction Work in Progress. 

In its Application, Big Rivers sought current recovery of interest capitalized on 

Construction Work In Progress V‘CWIP’’). This was reflected in Reference Schedule 

2.08 as an increase in the revenue requirement (and thus in the revenue deficiency) of 

Q. 

A. 
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I 

2 

3 

4 Q. 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 

21 A 

22 

23 

$5 15,767, which was the amount of interest capitalized in the test year. At this time, 

however, Big Rivers proposes to forego the increase in revenue requirement associated 

with Reference Schedule 2.08. 

Does Big Rivers agree with Mr. Kollen’s position on whether the recovery of 

interest capitalized on CWIP is appropriate? 

From a regulatory standpoint, Big Rivers disagrees with the view that the recovery of 

interest capitalized on CWIP is inappropriate. Such recovery is permissible in 

Kentucky, and results in lower rates over time. Big Rivers maintains that it may seek 

such recovery in the future. The Commission has authorized the current recovery of 

interest on CWIP for other utilities in Kentucky, including for East Kentucky Power 

Company, L,ouisville Gas and Electric Company, and Kentucky Utilities Company. As 

a matter of policy in the Commonwealth, this is allowable. 

However, from a practical standpoint, Rig Rivers agrees at least in part with Mr. 

Kollen’s response to the Commission Staffs Initial Information Request to the KIUC, 

Item No. 14(a). Mr. Kollen correctly states that the recovery of interest on CWIP 

“exerts greater financial pressure on the utility.” His statement on page 11 line 6 that 

“the interest expense that otherwise would have been capitalized instead will directly 

reduce the Company’s margins” is also correct. 

Why does Big Rivers propose to forego the recovery of interest capitalized on 

CWIP at this time? 

Simply put, the use of Interest Charged to Construction - Credit is more advantageous 

for Big Rivers at this time than the CWIP approach from the standpoint of enhancing 

margins and improving Big Rivers’ MFIR. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Please summarize the effect of Big Rivers’ current position on this issue. 

The revision eliminates the originally-proposed adjustment of $5 15,767, which reduces 

the Big Rivers revenue deficiency by that same amount. 

C Reference Schedule 2.14 - Midwest IS0  Expenses 

Q. Please explain the adjustment to operating expenses shown in Reference Schedule 

2.14 of Exhibit Wolfram Rebuttal-2. 

This adjustment reflects the expenses associated with Big Rivers’ membership in the 

Midwest ISO. Big Rivers explained in response to Item KITJC 2-39 that $61,556 of 

Midwest IS0  costs were included in the original determination of test year expenses. 

These expenses are non-recurring and should not be included in the revenue deficiency 

determination. 

A. 

D. Reference Schedule 2.10 - Levelized Production O&M Expenses 

Q. Please explain the adjustment to operating expenses shown in Reference Schedule 

2.10 of Exhibit Wolfram Rebuttal-2. 

This adjustment reflects normalized production non-labor operations and maintenance 

expenses, excluding planned outage expense, as described in the direct testimony of 

Mr. Berry. 

Does Mr. Kollen take issue with this proposed pro forma adjustment? 

On page 16 of his direct testimony, Mr. Kollen states, “The Company’s proposal to 

include specific incremental maintenance expenses in addition to the test year expense 

in and of itself provides a significant and reasonable increase in the maintenance 

A. 

Q. 

A. 
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6 

7 Q. 

8 A. 

9 

10 

11 

12 Q. 

13 

14 A. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

expense” but goes on to object to the inclusion of inflation-related expenses associated 

with maintenance for the 20 1 2 - 20 14 time period. Furthermore, in response to the 

Commission Staffs Initial Information Request to the KIUC, Item No. 15, Nr. Kollen 

“recognizes that there is a balance between rigid adherence to the cost structure in the 

historical test year and the need to provide revenue sufficient to cover the present and 

ongoing cost structure of the utility.” 

Do you agree with Mr. Kollen? 

Mr. Kollen is correct that the specific maintenance expenses are reasonable, and that 

the balance he describes is an appropriate ratemaking consideration. However, Big 

Rivers contends that it is reasonable to include the inflation-related expenses in the pro 

forma adjustment. 

Why is the pro forma adjustment, including inflation, reasonable for Big Rivers in 

this instance? 

As Mr. Kollen recognizes, there is a need to provide Big Rivers with sufficient revenue 

to cover the present and ongoing cost structure of the utility. The ability to cover 

ongoing costs is the critical consideration here. 

First, one should examine this pro forma adjustment from a perspective that 

acknowledges the unique state in which Big Rivers finds itself at the present time. 

Recall that prior to the LJnwind Transaction, Big Rivers’ generating assets were 

operated by aeliates of E.ON U.S., LLC, pursuant to lease agreements established in 

1998. The Unwind Transaction closed on July 16,2009, and at that time Big Rivers 

resumed fi-111 control of the generation assets. Approximately four months later, 

November 1 , 2009, marked the beginning of the 12 month test year utilized in this rate 
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1 

2 

3 

4 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

case; the test year ended on October 3 1,20 10 and the case was filed on March 1,20 1 1. 

Throughout 201 0, Big Rivers deferred substantial amounts of generating plant 

maintenance, as described by Mr. Berry in this proceeding. In light of this unique 

sequence of events, Big Rivers simply does not have the hstorical records necessary to 

develop the pro forma adjustment for Non-Outage O&M expenses using historical 

costs. 

From a practical standpoint, Big Rivers is in a distinctive but difficult position. 

The maintenance that was deferred must be performed. The risk of Big Rivers not 

achieving the requirements of its debt covenants is significant. The historical data for 

the amount of unit maintenance that is required and that is representative on a 

prospective basis is not available. The costs associated with maintenance are subject to 

inflation. Big Rivers contends that these circumstances are exceptional and that the 

proposed pro forma adjustment (including the effect of inflation, which is determined 

in a conventional manner using publicly-available data from an independent source) is 

necessary to allow Big Rivers to operate its generating plants in a safe and reliable 

manner. For these reasons, the pro forma adjustment to reflect normalized production 

non-labor operations and maintenance expenses, excluding planned outage expenses, 

should be approved as filed. 

20 E. Reference Schedule 2.21 - Midwest I S 0  Case Expenses 

21 Q. 

22 

Please explain the adjustment to operating expenses shown in Reference Schedule 

2.21 of Exhibit Wolfram Rebuttal-2. 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. This adjustment reflects the amortization of costs incurred by Big Rivers during the test 

year associated with the Application of Big Rivers Electric Corporation for Approval to 

Transfer Functional Control of its Transmission System to Midwest Independent 

Transmission System Operator, Irzc., in Case No. 201 0-00043 and FERC Docket Nos. 

ER 1 1 - 1 5-000 and ER 1 I - 16-000. The costs associated with these proceedings are 

amortized over a three year period. This adjustment was prepared by Mr. Hite and was 

discussed in his Direct Testimony. 

Does Mr. Kollen take issue with the proposed pro forma adjustment to amortize 

the costs of the Midwest IS0  Case proposed by Big Rivers in this case? 

Yes. On page 12 of his direct testimony, Mr. Kollen objects to this pra forma 

Q. 

A. 

adjustment. 

Do you agree with Mr. Kollen? Q. 

A. 

Q. 

No. The amortization of this expense is reasonable and appropriate. 

Why is the amortization of this expense reasonable? 

A. It is reasonable because such treatment is consistent with the Commission’s practice of 

amortizing rate case expenses and other prudently incurred but extraordinary expenses 

over a three year period. As noted in Rig Rivers’ response to Item PSC 2-26, in Case 

No. 90- 158, the Commission allowed LG&E to amortize certain “downsizing costs,” 

which were included in test-year expenses. In its Order on Rehearing in Case No. 90- 

158, the Commission recognized the material nature of the costs, the future benefits of 

making the expenditure, and the matching of the benefits with the costs. (See Order on 

Rehearing, dated September 30, 199 1 , at 14.) The Commission determined that it was 

appropriate to amortize certain downsizing costs, consisting of severance payments 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 Q. 

11 A. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

offset by the gain on the pension annuities, over a three year period. (IcJ., at 15.) The 

criteria used by the Commission to allow amortization of LG&E’s downsizing 

expenses are equally applicable to the Midwest IS0 expenditures incurred by Big 

Rivers, which Big Rivers is proposing to amortize over three years. First, the 

$1,602,777 in expenditures incurred in connection with the Midwest IS0 case are 

material. Second, joining Midwest IS0 is expected to result in future benefits to Big 

Rivers and its members. Third, ainortizing these costs over the period between rate 

cases will provide for a reasonable matching of benefits of joining the Midwest IS0 

with the cost of the Midwest IS0 case. 

Why is the use of a three year amortization period reasonable? 

As noted in response to PSC 2-26, the premise that, on average, utilities file general 

rate applications once every three years is equally applicable to the costs associated 

with the Midwest IS0 proceeding. Like the costs incurred for general rate cases or 

LG&E’s downsizing expenses, the costs associated with the Midwest IS0 proceeding 

were prudently incurred, provide ongoing benefits, and should be eligible for recovery. 

The proposed amortization period would permit the recovery of these costs over a three 

year period, after which the costs could be entirely removed from base rates in the next 

general rate case (whch, consistent with the premise described above, would take place 

at that time). The amortization period of three years would allow for the full recovery 

of the Midwest IS0 case costs between this rate case and the next rate case filing three 

years later. 
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1 IV. 

2 

3 Q. 

4 A. 

5 

6 

7 

8 

9 Q* 

10 A. 

CONCLUSION 

Do you have any closing commenls? 

Yes. The current rates for Big Rivers do not provide sufficient revenues for achieving 

its MFTR requirement and indeed even for recovering its costs. For the twelve months 

ended October 3 1 , 20 10, Big Rivers has an updated revenue deficiency of $39,200,924. 

The Commission should approve rates in this proceeding that permit Big Rivers to 

collect its revenue requirement, including this entire amount. 

Does this conclude your testimony? 

Yes, it does. 
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Exhibit Wolfram Rebuttal-I 
Sponsoring Witness: Wolfram 

Page I of 1 

Line 
No. Descriation 

BIG RIVERS ELECTRIC CORPORATION 
12 Months Ended October 31,2010 

Reconciliation of Revenue Requirement 

Big Rivers Big Rivers 
Reference Original Updated 
Schedule Amount Amount Variance 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 

Filed Revenue Deficiency 

Adjustments 
To annualize revenue & expenses for new industrial customer 
To adjust mismatch in fuel cost recovery 
To eliminate Environmental Surcharge 
To reflect temperature normalized sales volumes 
To adjust for Non-FAC PPA 
To reflect annualized depreciation expenses 
To reflect increases in labor and labor overhead expenses 
To reflect current interest on construction (CWIP) 
To eliminate RRI Domtar Cogen Backup revenue & expenses 
To reflect levelized production O&M expenses 
To reflect levelized planned outage expenses 
To reflect going forward IT support services 
To reflect amortizaton of rate case expenses 
To reflect Midwest IS0 related expenses 
To annualize interest on long-term debt 
To reflect leased property (Soaper Building Rent) 
To adjust for costs related to LEM Dispatch 
To adjust for costs related to APM 
To eliminate WKEC Lease Expenses 
To eliminate WKEC Unwind-related Expenses (Non-Labor) 
To eliminate WKEC Unwind-related Expenses (Labor-related) 
To eliminate costs for SFPC membership 
To adjust for Midwest IS0 Case-related expenses 
To adjust for Smelter TIER Adjustment Charge 
To eliminate advertising, lobbying, donation and econ dev 
To reflect going forward level of income taxes 
To reflect going forward level of Outside Services 

2 01 
2 02 
2 03 
2 04 
2 05 
2 06 
2 07 
2 08 
2 09 
2 10 
2 11 
2 12 
2 13 
2 14 
2 15 
2 16 
2 17 
2 18 
2 19 
2 19 
2 19 
2 20 
2 21 
2 22 
2 23 
2 24 
2 25 

$ 39,952,927 $ 

$ 39,145 $ 
2,225,346 

633,559 
(126,318) 
(427,156) 

(6,252,651) 
(624,894) 
(515,767) 
971,257 

(5,660,678) 
(2,726,965) 

(292,194) 
(281,719) 

(5,415,000) 
(70,408) 
128,368 
936,815 
(205,090) 
(149,673) 

(2,357,097) 
7,476,583 

180,775 
771,118 

(7,128,947) 
507,2 16 

(183,084) 
1,000,000 

39,952.927 $ 

39,145 $ 
2,225,346 

633,559 
(126,318) 
(427,156) 

(6,252,651) 
(450,215) 

971,257 
(5,660,678) 
(2,726,965) 

(292,194) 
(281,719) 

(70,408) 
128,368 
936,815 
(205,090) 
(149,673) 

(2,357,097) 
7,476,583 

180,775 
771,118 

(7,128,947) 
507,216 

(183,084) 
1,000,000 

(5,353,444) 

174,679 
515,767 

61,556 

To reflect commitment to Energy Efficiency Programs 2.26 (1,000,000) (1,000,000) - 
Total $ (18,547,460) $ (17,795,458) $ 752,002 

Difference in Total Pro Forma Adjustments $ - $  752,002 $ 752,002 

Revenue Deficiency $ 39,952,927 1 $ 39,200,925 1 $ (752,002) 
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1 Proforma Year 

2 Historical Year 

3 Proforma Adjustment 

Rebuttal Exhibit Wolfram-2 
Reference Schedule 2.07 

Sponsoring Witness: Hite 

BIG RIVERS ELECTRIC CORPORATION 
12 Months Ended October 31,2010 

-- Labor & Labor Overheads E x p e n t  

68,534,218 

68,084,003 

450,215 

Description: The proforma amount for labor/labor overheads includes employees of record as 
of December 31, 2010, excluding those on long-term disability (LTD) for whom replacements 
have been hired. This results in a total of 606 employees, 249 non-bargaining and 357 
bargaining. As appropriate, base labor includes step increases and contract increases for the 
bargaining employees, and qualification increases for non-bargaining employees. Shift 
premiums were appropriately included. Overtime pay was based upon the amount currently 
expected for 201 1, The most current information available was used to determine labor 
overhead cost (FICA, FUTA, SUTA, workers compensation, retirement/40l(k), life, LTD, 
dental and medical, post-employment and post-retirement costs, including the most recent 
premium rates available, and the most recent FAS 87 and 106 estimates. No incentive pay or 
bonus pay is incuded in the proforma amount. 

Updated to remove $1,047,200 of capitalized lahor 
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1 Proforma Year 

2 Historical Year 

3 Proforma Adjustment 

Rebuttal Exhibit Wolfram-2 
Reference Schedule 2.08 

Sponsoring Witness: Hite 

BIG RIVERS ELECTRIC CORPORATION 
12 Months Ended October 31,2010 

Interest on Construction Work In Prowess 

(51 5,767) 

(51 5,767) 

0 

-. 

Description: To reflect current interest on construction work in progress (CWIP) 

1Jpdafed fo forego recovery of current interest on CWIP 
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Rebuttal Exhibit Wolfram-2 
Reference Schedule 2.14 

Sponsoring Witness: Wolfram 

BIG RIVERS ELECTRIC CORPORATION 
12 Months Ended October 31,2010 

-- Midwest IS0 (Member) Cost 

I Proforma Year 

2 Historical Year 

3 Proforma Adjustment 

5,353,444 

0 

5,353,444 

Description: Big Rivers integration into Midwest IS0 taak place on December 1, 
2010. Big Rivers is now subject to the Midwest ISOs charges assessed under the 
Midwest IS0 Tariff Schedules I O ,  16 and 17. 

Updated to remove $61,556 38 of non-recurring test year expense 
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1 
2 
3 
4 
5 
6 Q- 

REBUTTAL TESTIMONY 
OF 

ROBERT W. BERRY 

Please state your name, business address, and position. 

My name is Robert W. Berry. I am employed by Big Rivers Electric Corporation (“Big 

Rivers”), 201 Third Street, Henderson, Kentucky 42420, as its Vice President of 

7 A. 

8 

Production. 9 

10 Q. Did you submit direct testimony in this proceeding? 

Yes, as Rig Rivers’ Application Exhibit 52. 11 A. 

Did you sponsor any pro forma adjustments in your direct testimony? 12 Q. 

13 A. Yes. I sponsored the proposed pro forma adjustments to test year Planned Outage 

expense and test year Non-Outage O&M expense. 14 

Are you familiar with the testimony filed on behalf of Kentucky Industrial Utility 15 Q. 

Customers, Inc. (“KIUC”)? 

Yes. I have reviewed KIUC’s testimony, which includes KIUC’s proposed changes to 

16 

17 A. 

Rig Rivers’ rate request. 18 

Did KIUC propose any changes to the pro forma adjustments you sponsored? 19 Q. 

KZUC’s only proposed change to Big Rivers’ production-related pro forma adjustments is 20 A. 

the suggestion in Lane Kollen’s testimony to remove some of the inflation fi-om the Non- 

Outage O&M expense for the years 2012-2014. 

21 

22 

What is the purpose of your rebuttal testimony? 23 Q. 

The purpose of my rebuttal testimony is to explain the consequences of KIUC’s overall 24 A. 

rate adjustment proposal and to respond to Mr. Kollen’s suggestion to remove some of 25 

the inflation included in the Non-Outage O&M adjustment. 26 

Case No. 2011-00036 
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1 Q* 

2 

3 A. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 Q. 

17 

18 

19 

20 

21 

22 

23 

What would be the consequences if the Commission were to adopt KlIIC’s proposed 

revenue increase? 

As explained in the Mr. Blackburn’s rebuttal testimony, KIUC has proposed significant 

reductions to the Big Rivers rate request that total approximately $21.274 million 

($39.953 million requested by Big Rivers compared to $18.679 million proposed by the 

KIUC) less in revenue than what is needed for Big Rivers to meet the required credit 

metrics and maintain credit ratings as required in its long-term credit agreements. Under 

the KIUC scenario, the only available option for Big Rivers to meet its financial 

obligations would require Big Rivers to reduce or defer expenses by deferring 

maintenance on its generation and other assets. Thus, even if Big Rivers receives the full 

amount of its requested adjustments relating to maintenance costs, if it does not receive 

the full rate increase it is seeking (including the inflation included in the production- 

related pro forma adjustments), the only option available to Big Rivers to meet its 

financial obligations would be to reduce or defer expenses, including plant maintenance 

and transmission expenses. 

Please describe the impacts of the KlUC proposal on the Big Rivers plants. 

In 201 0 and 201 1 combined, Rig Rivers’ deferred scheduled outages deferred O&M 

expenses of approximately $15.5 million and Capital expenses of approximately $18.8 

million. %le the level of spending in those years was adequate on a short-term basis 

due to the level of expenditures in prior years, from which Big Rivers has benefited, it is 

imprudent on a longer-term basis. 

The industry standard for outage fi-equency is to perform unit scheduled 

maintenance outages every 18 to 24 months. The downturn in the economy and the 

Case No. 201 1-00036 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

lower than expected off-system sales prices since the closing of the Unwind Transaction 

required Big Rivers to defer outages well beyond what would be prudent on a longer- 

term basis so that it could meet the Margins For Interest Ratio (“MFIR”) required in its 

loan covenants. As previously noted, if Big Rivers is not granted its entire pro forma 

adjustment, it will be forced to continue to defer the scheduled outages in anticipation 

that deferring such expenditures will be required to meet its minimum MFIR 

requirement. However, the previous outage deferrals have pushed an enormous amount 

of scheduled outages into 20 12 and have caused the current outage frequency of the Big 

Rivers units to range from 28 to 53 months, as shown in Exhibit Berry Rebuttal-1 . This 

has essentially eliminated the ability to defer additional scheduled outages. I am very 

familiar with the Big Rivers generating units, having over thirty years of experience in 

the system, including being Plant Manager at both the Coleman and Sebree stations and 

being Vice President of Production since 2009. 

If Big Rivers continues to defer scheduled outages, the condition of the generating 

units will deteriorate, Big Rivers will experience increased forced outages, and repair 

costs will increase since they will be performed more on an emergency basis than on a 

planned basis. And since forced outages cannot be planned to take advantage of market 

conditions, Big Rivers’ purchased power costs will increase and its ability to generate off 

system sales will decrease. This will be devastating to Big Rivers’ financial condition 

since Big Rivers’ margins are derived exclusively from its off-system sales. Thus, 

continuing to defer maintenance activities will have an adverse impact on reliability and 

ultimately increase costs to Big Rivers in the long run. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. You mentioned Mr. Kollen’s objection to the inclusion of some of the inflation in the 

pro forma adjustment for Non-Outage O&M expense. Please explain how you 

calculated that adjustment. 

The pro forma adjustment for Non-Outage O&M expense was calculated by averaging 

Rig Rivers’ projected maintenance expenses for the years 20 1 1 through 20 14. Using that 

four-year period allows Big Rivers to have the necessary funds to complete the still- 

A. 

necessary maintenance projects it has deferred and to return to a level of maintenance 

expenses that will be prudent on a going-forward basis. 

Those projected maintenance expenses included an inflation factor. The inflation 

factor was derived using the ten-year average Consumer Price Index (“CPI’’) from 2000 

to 2010. The ten-year CPI was obtained from the web site Inflation Data.com found at 

URL http://www.inflationdata.com/inflation/lnflatioRate/CurrentInflation.asp. 

Is the inclusion of inflation in the calculation of the pro forma adjustment for Non- 

Outage O&M expense reasonable? 

The inclusion of inflation in the calculation of the adjustment is reasonable and 

Q. 

A. 

necessary. Big Rivers is only requesting the funds necessary to operate the generating 

plants in a safe and reliable manner. If the inflation factor is removed from the Non- 

Outage O&M adjustment, then Big Rivers simply will not have the resources to absorb 

the increasing costs of goods and services contained in the CPI projections. 

Additionally, Big Rivers does not have the historical records necessary to develop 

the pro forma adjustment for Non-Outage O&M expenses using historical costs because 

Big Rivers’ production facilities were operated by affiliates of E.ON U.S., LLC until 

mid-July 2009. Also, as I mention above, Big Rivers deferred substantial amounts of 

Case No. 201 1-00036 
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1 

2 

3 

4 adjustment. 

5 Q. Does this conclude your rebuttal testimony? 

6 A. Yes. 

maintenance in 201 0, which makes test year maintenance non-representative of a typical 

year. Therefore, it is reasonable to use the projected maintenance expenses, including the 

inflation factor that is a necessary part of those expenses, as the basis for its pro forma 
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REBUTTAL TESTIMONY 
OF 

TED J. KELLY 

5 I. 

6 

7 Q* 
8 A. 

9 Q* 

10 A. 

11 Q. 

12 A. 

13 Q. 

14 A. 

15 

16 

17 11. 

18 

19 Q. 

20 A. 

21 

22 

23 

24 

25 

26 

27 

INTRODUCTION 

Please state your name and business address. 

Ted J. Kelly; 9400 Ward Parkway; Kansas City, Missouri 641 14. 

Did you submit direct testimony in this proceeding? 

Yes, in Exhibit 54 of the Application. 

On whose behalf are your testifying? 

I am testifying on behalf of Big Rivers Electric Corporation (“Big Rivers”). 

What is the purpose of your rebuttal testimony in this proceeding? 

The purpose of my testimony is to respond to and rebut the direct testimony of Charles 

W. King on behalf of Kentucky Industrial Utility Customers, Inc. (“KI‘LJC’’). 

SUMMARY 

Please summarize your rebuttal testimony. 

In my rebuttal testimony, I respond to Mr. King’s assertion that the depreciation rates 

proposed by Big Rivers and supported by the Burns & McDonnell (,‘B&M”) 

Depreciation Study (“Depreciation Study”) are too high and result in excessive 

depreciation expense. In response to Mr. King’s assertion that the remaining useful 

lives used by B&M are arbitrary, I describe in greater detail the qualitative and 

quantitative factors relied upon in the Depreciation Study, to demonstrate that the 

Depreciation Study appropriately estimated the remaining usehl lives for the three 

production plant accounts which account for virtually all of the difference between Mr. 
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1 

2 

3 

4 

5 

6 

10 111. 
11 
12 

13 Q. 

14 

15 

16 

17 A. 

18 

19 

20 Q. 

21 

22 

23 A. 

24 

25 

26 

King’s analysis and the analysis presented in my direct testimony in this proceeding. I 

further explain the importance of engineering judgment and how that was employed in 

estimating the remaining useful lives of Big Rivers’ production plant. Finally, I 

demonstrate how Mr. King’s own remaining useful life estimates get closer to those in 

the Depreciation Study, if Mi-. King’s analysis is updated to reflect the years 2009 to 

201 1. Finally, I conclude that the Commission should approve the proposed 

depreciation rates set forth in Table ES- 1 of my direct testimony for prospective 

application by Big Rivers. 

THE REMAINING USEFUL LIVES ESTIMATED IN THE DEPRECLATION 
STUDY ARE REASONABLE. 

At page 3 of his direct testimony Mr. King states, “The depreciation rates 

proposed by B&M and adopted by Big Rivers are too high and result in excessive 

depreciation expense.” Did Mr. King conduct an independent analysis to support 

his conclusions? 

No. Mr. King only relied on select information provided in the Depreciation Study, as 

well as subsequent data responses and workpapers, and then, as shown later in my 

rebuttal testimony, he incorrectly applied this infomation. 

At page 3 of his direct testimony Mr. King characterizes the remaining lives used 

in B&M’s analysis as arbitrary. Are the remaining lives used in B&M’s analysis 

arbitrary? 

No. Arriving at the remaining lives used in B&M’s analysis required the use of 

judgment, but as will be shown later in my rebuttal testimony they are not arbitrary. In 

fact, the very same remaining usefbl lives and corresponding depreciation rates were 

approved by the Rural Utilities Service. 
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6 A. 
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10 Q. 
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13 

14 A. 

15 

16 Q. 

17 

18 

19 

20 

21 

22 

23 A. 

24 

25 

26 

At page 5 of his direct testimony Mr. King states, “Depreciation can no more be 

calculated with precision than can the required rate of return to equity investors. 

Both are developed from analyses that, while based on quantitative values, require 

considerable application of judgment.” Do you agree with Mr. King that 

depreciation analyses require the considerable application of judgment? 

Absolutely. Many factors, both quantifiable and subjective, factor into estimating the 

remaining service lives of production facilities. Mr. King is correct when he asserts 

that the Commission must necessarily exercise its own judgment in assessing the 

rationale that underlies depreciation rates. 

At page 7 of his direct testimony Mr. King states, “B&M conducted a detailed 

engineering study of each of Big Rivers’ generating units. Based on this study, 

B&M estimated the remaining operating hours of each unit and, using historical 

operating experience, forecast the remaining life of each unit.” Is this correct? 

In part. There are numerous other factors and analyses that were also considered, as 

described more fully below. 

Referring to pages 8 and 9, and Schedule 2 of Mr. King’s direct testimony, Mr. 

King states that workpapers from B&M show no less than twelve remaining lives 

for each plant, most of which do not match the remaining life spans in Table 11-2 

or those that result from subtracting 2010 from the forecast plant retirement 

dates. Explain how these life spans were incorporated into determining the 

remaining useful life of each production facility that are then used to determine 

the remaining life for each plant account shown in Table ES-1. 

Referring to pages 8 and 9, and Schedule 2 of Mr. King’s direct testimony, he identifies 

three primary accounts (Account 3 1 1 -Structures, Account 3 12 -Boiler Plant and 

Account 3 14 -Turbine) for which he states that the remaining life selection “appears to 

be totally arbitrary and skewed toward the lower esnd of the remaining life spectrum.” 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 Q. 

14 

15 A. 

16 

17 

18 

19 

20 

21 

22 

23 

24 Q. 

25 

As stated previously, and as recognized by Mr. King, depreciation analyses require the 

use of considerable judgment. Many factors, both quantitative and qualitative, along 

with the substantial application of judgment went into determining the remaining useful 

lives of each production facility. The selection of the ultimate remaining lives used to 

calculate Big Rivers’ final depreciation rates required judgment, but as shown below in 

my rebuttal exhibits and in Table 1 herein, the selection was clearly not arbitrary. 

As I stated at page 10 of my direct testimony, the remaining life of each facility 

provided in the Engineering Assessment is a key component that was used in the 

calculation of the proposed depreciation rates. Certainly the Engineering Assessment 

in Part I1 of the Depreciation Study was a major consideration, but it was not the only 

qualitative factor or quantitative analysis relied on to determine the ultimate remaining 

useful lives of Big Rivers’ production facilities. 

In addition to the Engineering Assessment, what other qualitative factors were 

considered? 

Big Rivers provided maintenance reports, forced outage reports, two Investigation 

Reports and a Recommendation Form for the fire at the Wilson plant, plant operating 

statistics, major maintenance schedules, 20 10 outages and descriptions, the prior 1998 

Depreciation Study and its Engineering Assessment, capital budgets, the 20 10 to 201 3 

Capital Plan, the 20 10 Capital Budget, Capital Appropriations Summaries from 2006 to 

2009, plant O&M expenses for the Coleman, Sebree (net) and Wilson plants, Boiler 

Condition Assessments, various fuel agreements, organization charts, status of air 

permits, 2009 Title V Compliance Documentation including Air Inspection reports, and 

transmission and substation maintenance summaries. 

Was all of this information made available to the Smelters and Mr. JGng during 

the development of the Depreciation Study? 
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1 A. 
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3 Q. 
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5 A. 

6 
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10 Q. 

11 

12 

13 A. 

14 

15 

16 Q. 

17 

18 A. 

19 

20 

21 

22 

23 

24 

25 

26 

Yes. The involvement of the Smelters representatives is further discussed in the 

rebuttal testimony of Mr. Hite. 

In addition to Table 11-3 of the Depreciation Study, what other quantitative 

factors or analyses were considered? 

B&M considered multiple other scenarios involving different assumptions and 

conditions. The calculations, assumptions and judgment applied for the following six 

scenarios considered for Accounts 3 1 1 -Structures, Account 3 12 -Boiler Plant and 

Account 3 14 -Turbine are shown in Exhibits Kelly Rebuttal- 1 through Kelly Rebuttal- 

6. 

At page 8 of his direct testimony, Mr. King states that he examined R&M 

workpapers and found twelve remaining useful life scenarios. Did B&M consider 

twelve remaining useful life scenarios? 

No. The remaining useful life scenarios seriously considered for use in determining 

Big Rivers’ final depreciation rates are shown in my rebuttal exhibits, i.e. Exhibits 

Kelly Rebuttal- 1 through Kelly Rebuttal-6. 

Please describe the assumptions and judgment that went into the Typical 

Operating Hours (Annual) Remaining Life Analysis 1 in Exhibit Kelly Rebuttal-1. 

Exhibit Kelly Rebuttal-1 is simply a restated version of Table 11-3 of the Depreciation 

Study with the Plant Years in Service updated through the end of 201 1 and includes the 

calculation of the weighted average remaining life for Accounts 3 1 1 , 3 12, and 3 14. 

The assumptions and judgment applied in this table are as follows: 

Coleman: Typical operating hours are assumed, the remaining life is extended 7.5 

years from the 1998 study, and the retirement of the facility is based on the first unit. 

Green: Typical operating hours are assumed, the remaining life is extended 7.5 years 

fi-om the 1998 study, and the retirement of the facility is based on the average 

retirement of both units to account for them being newer facilities. 
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HMP&L: Typical operating hours are assumed, the remaining life is extended 7.5 

years from the 1998 study, and the retirement of the facility is based on the first unit. 

Reid: The remaining life is capped at 70 years due to the lack of availability of 

replacement parts. 

Wilson: The calculated remaining life assuming typical operating hours is 58.5 years, 

but a maximum life of 65 years was used for Wilson. This was specifically based on 

comments made by Mr. King prior to the beginning of this rate case. 

All Plants: The Date in Service was assumed to be mid-year instead of the beginning 

of the year. 

All Plants: The Total Estimated Hours to Date include operating hours for 2009,201 0 

and 201 1. 

Q. Please describe the assumptions and judgment that went into the Typical 

Operating Hours (Annual) Remaining Life Analysis 2 in Exhibit Kelly Rebuttal-2. 

Exhibit Kelly Rebuttal-2 is simply Exhibit Kelly Rebuttal-1 with a normal life A. 

assumption for the Wilson plant instead of the maximum life assumption of 65 years 

that was used in Exhibit Kelly Rebuttal-1 . The assumptions and judgment applied in 

this table are as follows: 

Coleman: Typical operating hours are assumed, the remaining life is extended 7.5 

years from the 1998 study, and the retirement of the facility is based on the first unit. 

Green: Typical operating hours are assumed, the remaining life is extended 7.5 years 

from the 1998 study, and the retirement of the facility is based on the average of both 

units to account for their being newer facilities. 

HMPL: Typical operating hours are assumed, the remaining life is extended 7.5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 

Reid: The remaining life is capped at 70 years due to the lack of availability of 

replacement parts. 
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1 Wilson: The calculated Estimated Service Life of 58.5 years is used based on typical 
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operating hours and a 7.5 year life extension from the 1998 study. 

All Plants: The Date in Service was assumed to be mid-year instead of the beginning 

of the year. 

All Plants: The Total Estimated Hours to Date include operating hours for 2009,2010 

and 201 1. 

Q. Please describe the assumptions and judgment that went into the Typical 

Operating Hours (Annual) Remaining Life Analysis 3 in Exhibit Kelly Rebuttal-3. 

Exhibit Kelly Rebuttal-3 is simply Exhibit Kelly Rebuttal-2 with a 5 year life extension A. 

from the 1998 study instead of the 7.5 year life extension used in the previous two 

tables. The assumptions and judgment applied in this table are as follows: 

Coleman: Typical operating hours are assumed, the remaining life is extended 5 years 

fi-om the 1998 study, and the retirement of the facility is based on the first unit. 

Green: Typical operating hours are assumed, the remaining life is extended 5 years 

from the 1998 study, and the retirement of the facility is based on the average of both 

units to account for their being newer facilities. 

HMPL: Typical operating hours are assumed, the remaining life is extended 5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 

Reid: The remaining life is capped at 70 years due to the lack of availability of 

replacement parts. 

Wilson: Typical operating hours are assumed and the remaining life is extended 5 

years froin the 1998 study. 

All Plants: The Date in Service was assumed to be mid-year instead of the beginning 

of the year. 

All Plants: The Total Estimated Hours to Date include operating hours for 2009, 20 10 

and2011. 
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Please describe the assumptions and judgment that went into the Actual 

Operating Hours (Annual) Remaining Life Analysis 4 in Exhibit Kelly Rebuttal-4. 

Exhibit Kelly Rebuttal-4 is simply Table 11-3 of the Depreciation Study based on the 5- 

year historical average of actual operating hours (instead of typical operating hours) 

and the Plant Years in Service updated through the end of 201 1. The assumptions and 

judgment applied in this table are as follows: 

Coleman: Actual operating hours are assumed, the remaining life is extended 7.5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 

Green: Actual operating hours are assumed, the remaining life is extended 7.5 years 

&om the 1998 study, and the retirement of the facility is based on the average of both 

units to account for their being newer facilities 

HIMPL: Actual operating hours are assumed, the remaining life is extended 7.5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 

Reid: The remaining life is capped at 70 years due to the lack of availability of 

replacement parts. 

Wilson: The calculated Estimated Service Life is 59.3 years, but a maximum life of 65 

years was used for Wilson. This was specifically based on comments made by Mr. 

King prior to the beginning of this rate case. 

All Plants: The Date in Service was assumed to be mid-year instead of the beginning 

of the year. 

All Plants: The Total Estimated Hours to Date include operating hours for 2009,201 0 

and 201 1. 

Please describe the assumptions and judgment that went into the Actual 

Operating Hours (Annual) Remaining Life Analysis 5 in Exhibit Kelly Rebuttal-5. 

Exhibit Kelly Rebuttal-5 is simply Exhibit Kelly Rebuttal-4 with a normal life 

assumption for the Wilson plant instead of the maximum life assumption for Wilson of 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q. 

19 

20 A. 

21 

22 

23 

24 

65 years that was used in Exhibit Kelly Rebuttal-4. The assumptions and judgment 

applied in this table are as follows: 

Coleman: Actual operating hours are assumed, the remaining life is extended 7.5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 

Green: Actual operating hours are assumed, the remaining life is extended 7.5 years 

from the 1998 study, and the retirement of the facility is based on the average of both 

units to account for them being newer facilities. 

HMPL: Actual operating hours are assumed, the remaining life is extended 7.5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 

Reid: The remaining life is capped at 70 years due to the lack of availability of 

replacement parts. 

Wilson: The calculated Estimated Service Life of 59.3 years is used based on actual 

operating hours and a 7.5 year life extension from the 1998 study. 

All Plants: The Date in Service was assumed to be mid-year instead of the beginning 

of the year. 

All Plants: The Total Estimated Hours to Date include operating hours for 2009,2010 

and 201 1. 

Please describe the assumptions and judgment that went into the Actual 

Operating Hours (Annual) Remaining Life Analysis 6 in Exhibit Kelly Rebuttal-6. 

Exhibit Kelly Rebuttal-6 is simply Exhibit Kelly Rebuttal-5 with a 5 year life extension 

from the 1998 study instead of the 7.5 year life extension used in the previous two 

tables. The assumptions and judgment applied in this table are as follows: 

Coleman: Actual operating hours are assumed, the remaining life is extended 5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Green: Actual operating hours are assumed, the remaining life is extended 5 years 

from the 1998 study, and the retirement of the facility is based on the average of both 

units to account for them being newer facilities. 

HMPL: Actual operating hours are assumed, the remaining life is extended 5 years 

from the 1998 study, and the retirement of the facility is based on the first unit. 

Reid: The remaining life is capped at 70 years due to the lack of availability of 

replacement parts. 

Wilson: Actual operating hours are assumed and the remaining life is extended 5 years 

from the 1998 study. 

All Plants: The Date in Service was assumed to be mid-year instead of the beginning 

of the year. 

All Plants: The Total Estimated Hours to Date include operating hours for 2009,20 10 

and2011. 

Based on all of the quantitative and qualitative analyses performed by B&M, what 

final remaining useful lives were determined for Accounts 311 -Structures, 

Account 312 -Boiler Plant and Account 314 -Turbine? 

A summary of these six analyses is shown in Table 1 below. Each analysis corresponds 

to one of my rebuttal exhibits (e.g. Typical Operating Hours Remaining Life Analysis 1 

corresponds to Exhibit Kelly Rebuttal- 1 ; Actual Operating Hours Remaining Life 

Analysis 1 corresponds to Exhibit Kelly Rebuttal-4). These analyses provide ample 

support for the remaining useful lives used to develop the depreciation rates for 

Account 3 1 1 -Structures, Account 3 12 -Boiler Plant and Account 3 14 -Turbine. 

Q. 

A. 
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1 Table 1 : Summary of Quantitative Remaining Life Analysis 

Account311 AJ2cQ-2 AJXaw3l4  
Typical Operating Hours Remaining Life Analysis 1 33.8 34.2 33.6 

Typical OperatinP Hours Remaining Life Analysis 3 27.8 28.1 27.8 
AVERAGE (years) 30.6 31.0 30.5 

Typical Operating Hours Remaining Life Analysis 2 30.3 30.6 30.2 

Account1 Acccrunt312 A c c o u a t 4  
Actual Operating Hours Remaining Life Analysis 1 31.6 32.3 31.3 
Actual Operating Hours Remaining Life Analysis 2 28.6 29.1 28.4 
Actual Operating Hours Remaining Life Analysis 3 26.2 26.6 26.0 

AVERAGE (years) 28.8 29.3 28.6 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

Based on all of the quantitative analyses summarized in Table 1 and the qualitative 

analyses described previously, B&M determined that a remaining useful life of between 

28 and 30 years was reasonable for these accounts. 

Why then is the remaining useful life for Account 311 - Structures 30 years and 

Account 312 - Boiler Plant and Account 314 -Turbine 28 years as shown on Table 

ES-1 in the Depreciation Study? 

It is both logical and an exercise of practical judgment to assume that Account 3 1 1- 

Structures will remain in place and useful the entire time while disassembly and 

decommissioning of the Account 3 12 - Boiler Plant and Account 3 14 - Turbine is 

occurring. For our study we assumed that disassembly and decommissioning would 

take approximately two years, so a remaining useful life of 28 years was used for 

Account 3 1 2 -Boiler Plant and Account 3 14 --Turbine. 

Q. 

A. 

16 
17 
18 
19 
20 
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1 IV. 
2 
3 DATA. 
4 

MR. KING’S ANALYSIS OF REMAINING USEFUL LIVES IS F L A W D  
BECAUSE IT RELIES UPON FAULTY ASSUMPTIONS AND INCOMPLETE 

5 Q. Page 2 of Mr. King’s Schedule 2 shows the Estimated Remaining Unit Life for 

6 each facility. Mr. King then utilizes these Estimated Remaining Unit Lives in 

7 Schedule 4 to calculate his own Remaining Life Span for Accounts 311,312,314, 

8 315,316 and the Reid Combustion Turbine. Are the Remaining Unit Lives 

9 calculated by Mr. King reasonable to consider? 

10 A. Yes, but not in isolation. In addition, they would need to be updated to include the 

11 years 2009 through 201 1, and the Installation Date would need to be adjusted to a mid- 

12 year date instead of assuming that the each facility began operation on January 1 of the 

13 applicable year. This would decrease each of the Remaining Unit Lives by 2.5 years, 

14 and thus would correspond to the Remaining Unit Lives shown in Exhibit Kelly 

15 Rebuttal- 1 of my rebuttal testimony. Table 2 below shows the effect of this change on 

16 Mr. King’s Schedule 10. However, the Estimated Service Life for Wilson of 65 years 

17 shown in Exhibit Kelly Rebuttal-1 is the maximum life that could be considered 

18 reasonable. 

19 Q. What effect would it have on his annual depreciation expense of $28.2 million if 

20 Mr. King’s remaining lives were updated to include the years 2009 to 2011, and a 

21 mid-year Ins tallation Date? 

22 A. Making these two small changes would increase Mr. King’s annual depreciation 

23 expense by $2.2 million to $30.4 million, as shown below in Table 3. 

24 

25 

26 

27 
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1 

Plant Depreciation 
April 30,2010 

Table 2: Mr. King Revised Schedule 10, Remaining Lives Updated through 2011 

Net Orignial Total 
Salvage Cost Accumulated To Be Remaining Annual 

Rate Accrual Account Factor 4/30/2010 Depreciation Accrued Life 
(1) (2) (3) (4) (5) (6) (7) 

3 I 1  - Structures -4.50% 124,375,974 78,124,758 5 1,848,135 33.09 1,567,065 1.26% - 

312 - Boiler Plant -5.03% 667,206,536 347,237,018 353,510,387 32.00 11,048,838 1.66% 

312 -Boiler Plant - Env Cornul -1.96% 574,184,346 216,926,144 368,523,800 30.39 12,128,149 2.11% 

312 Short-lived Boiler Plant 0.00% 4,077,693 376,213 3,701,480 4.70 787,549 19.31% - 

3 14 - Turbine -8.17% 225,272,354 124,744,924 118,942,644 31.88 3,730,787 1.66% 

315 - Electric Equiument 2.98% 60,355,721 35,350,377 23,204,13 1 32.96 704,093 1.17% 

2 316 - Misc. EquiDrnent 0.55% 3,014,912 42,128 2,956,346 23.50 125,802 4.17% 

3 

4 Table 3: Mr. King Revised Schedule 1 Depreciation Expense 

340 Land 475,968 
3 11 Structures 124,375,974 
312 Boiler Plant 667,206,536 

574,184,346 
3,208,938 

868,755 
3 14 Turbine 225,272,354 
3 15 Electric Eqpt 60,355,721 
3 16 Misc Eqpt 3,014,912 
341 CT - Structures 154,233 
342 CT - Fuel Holders & Access. 1,436,912 
343 CT - Prime Movers 4,915,886 
344 CT - Generators 1,102,964 
345 CT - Access. Elec. Eqpt. 3 17,726 

Subtotal 1,666,891,222 

3 12 A-K Boiler Plant - Env Compl 
3 12 L-P Short-Life Production Plant -Environmental 
312 V-Z Short-Life Production Plant -Other 

1.26% 1,567,065 2,126,829 1,717,828 
1.66% 11,048,838 11,942,997 12,543,396 
2.11% 12,128,149 10,852,084 13,074,185 

19.31% 619,761 60,649 648,949 
19.31% 167,788 16,419 125,054 
1.66% 3,730,787 3,739,521 4,309,293 
1.17% 704,093 965,692 1,202,952 
4.17% 125,802 55,173 113,919 
1.17% 1,804 3,563 1,804 
9.10% 130,75 1 33,336 130,751 
3.02% 148,408 121,422 148,408 
0.50% 5,51 I 24,596 5,511 
2.05% 6,510 __. 7,085 6,510 

30,385,269 29,949,367 34,028,559- 

Difference firom KUIC Recommendation 435,902 (3,643,290) 5 

7 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q. What effect would it have on his annual depreciation expense of $28.2 million if 

Mr. King’s remaining lives were updated to the remaining lives used in the B&M 

analysis for Accounts 311,312,314 and 315? 

A. If Mr. King’s remaining lives were updated to the remaining lives used in my analysis 

for Accounts 3 1 1, 3 12’3 14 and 3 15, Mr. King’s annual depreciation expense would be 

$34.027 million as shown below in Table 4 and Table 5, nearly identical to the $34.029 

million shown in my direct testimony in Table ES- 1. 

Table 4: Mr. King Revised Schedule 10, Mr. Kelly Remaining Lives 

Net Orignial Total 
Salvage Cost Accumulated To Be Remammg Annual 

Accrual Rate Account -- Factor 4/30/2010 Depreciation Accrued Life - 
--_I- 

(1) 

3 11 - Structures -4 50% 

312 - Boiler Plant -5.03% 

- 312 -Boiler Plant - Env ComDl -1 96% 

0 00% 

-8 17% 

___ 312 Short-lived Boiler Plant 

______I 314 - Twbme 

315 - Electric Eauioment 2.98% 

316 - Misc. Eaubment 0 55% 

(2) 

124,375,974 

667,206,536 

574,184346 

4,077,693 

225,272,354 

60,355,72 1 

3,014,912 

(3) 

78,124,75 8 

347,237,018 

216,926,144 

376,213 

124,744,924 

35,350,377 

42,128 

(4) 

5 1,848,135 

353,510,387 

368,523,800 

3,701,480 

1 18,942,644 

23,204,131 

2,956,346 

(5) 

30.20 

28.20 

28.20 

4 70 

27 60 

19 30 

26.00 

(6) 

1,716,826 

12,53 5,829 

13,068,220 

787,549 

4,309,516 

1,202,287 

113,706 

(7) 

138% 

188% 

2 28% 

19 31% 

1.91% 

1 99% 

3 77% 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

April 30,2010 
Plant 

Account Description Balance 

Annual Depreciation Expense 
Depreciation KIUC Existing Proposed 

Rate BREC Rates BREC Rates 

340 Land 475,968 
3 11 Structures 124,375,974 
312 Boiler Plant 667,206,536 

574,184,346 
3,208,938 

868,755 
3 14 Turbine 225,272,354 
3 15 Electric Eqpt 60,355,721 
3 16 Misc Eqpt 3 ,0 14,9 1 2 
341 CT - Structures 154,233 
342 CT - Fuel Holders & Access. 1,436,912 
343 CT - Prime Movers 4,915,886 
344 CT - Generators I, 102,964 
345 CT - Access. Elec. Eqpt. 3 17,726 

Subtotal 1,666,891,222 

3 12 A-K Boiler Plant - Env Compl 
3 12 L-P Short-Life Production Plant -Environmental 
312 V-Z Short-Life Production Plant -Other 

1.38% 
1.88% 
2.28% 

19.31% 
19.31% 
1.91% 
1.99% 
3.77% 
1.17% 
9.10% 
3.02% 
0.50% 

1,7 16,826 
12,535,829 
13,068,220 

619,76 1 
167,788 

4,309,516 
1,202,287 

113,706 
1,804 

130,751 
148,408 

5,511 

2,126,829 
1 1,942,997 
10,852,084 

60,649 
16,419 

3,73932 1 
965,692 
55,173 
3,563 

33,336 
12 1,422 
24,596 

1,717,828 
12,543,396 
13,074,185 

648,949 
125,054 

4,309,293 
1,202,952 

113,919 
1,804 

130,751 
148,408 

531 1 
2.05% 6,510- 7,085 6,510 

34,026,917 29,949,367 34,028,559 

Difference from KIJIC Recommendation 4,077,550 (1,643) 

V. 

Q. 
A. 

Q* 
A. 

CONCLUSION 

What is your final recommendation? 

I recommend that the Commission approve the proposed depreciation rates set forth in 

Table ES-1 of my direct testimony for prospective application by Rig Rivers. 

Does this conclude your testimony? 

Yes. 
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REBIJTT AL TESTIMONY 
OF 

MARK A. HITE 

5 I. 

7 A. 

8 

9 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 11. 

22 
23 
24 

25 Q. 

26 

INTRODUCTION 

Please state your name, business address, and position. 

My name is Mark A. Hite. My business address is 201 Third Street, Henderson, 

Kentucky, 42420. I am employed by Big Rivers Electric Corporation (“Big Rivers” or 

“‘Company”) as its Vice President of Accounting. 

Did you submit direct testimony in this proceeding? 

Yes, as Big Rivers’ Application Exhibit 55. 

What is the purpose of your rebuttal testimony? 

The purpose of my rebuttal testimony is to rebut the position of the Kentucky Industrial 

Utility Customers, Inc. (I’KIUCI’) on several topics. Specifically, I explain why (a) the 

KIUC proposal does not allow Big Rivers to meet its financial obligations and should 

be rejected, (b) the pro forma adjustments proposed by Lane Kollen and Charles W. 

King on behalf of the KlUC are inappropriate and should be rejected, and (c) the KlIJC 

recornrnendation that the Commission should direct Big Rivers to adopt and implement 

a plan to refknd patronage capital is misplaced and should be rejected. 

IMPACT OF KIUC PROPOSAL ON BIG RIVERS’ FINANCIALS 

The KIUC Proposal Does Not Allow Big; Rivers to Meet Its Financial Obligations 
and Should Be Reiected. 

Did Rig Rivers analyze the KIIJC proposal to determine the financial impact of 

the KIUC proposal on Rig Rivers? 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

. 19 

A. Yes. Big Rivers evaluated the KIUC proposal by making appropriate revisions to its 

multi-year financial forecasting model (through 20 14) filed in response to Item KIUC 

1-43. 

Q. 

A. 

What does Big Rivers conclude about the KIUC proposal? 

The KITJC proposal does not allow Big Rivers to meet its financial obligations and 

should be rejected. 

Please elaborate on the specifics of your analysis. 

KITJC proposed a base rate increase of $18,679,000 compared to the $39,953,965 base 

rate increase proposed by Big Rivers, or 46.75% of that proposed by Big Rivers. That 

adjustment was made to Big Rivers’ multi-year financial forecast that was filed in 

response to KIUC 1-43. Second, the pro forma depreciation expense proposed by 

KIUC was incorporated. And third, Big Rivers continued to capitalize interest on 

qualifylng construction projects. The two components of the KIUC proposal that do 

not impact the Big Rivers margin, namely KIUC’s recommendations to utilize the 

Rural Economic Reserve to mitigate the rate increase on the Rural rate class and to 

adopt a patronage capital distribution policy, were also considered. 

What is the impact on Big Rivers’ fmancials under the KIUC proposal as 

modeled? 

Big Rivers’ margin, Margins for Interest Ratio (“MFIR”), Times Interest Earned Ratio 

Q. 

A. 

Q. 

A. 

20 (“TIER”) and cash flow each suffer greatly under the KTUC proposal. In fact, under 

21 the KIUC proposal modeled by Big Rivers, margins are forecasted to be negative in 

22 both 2012 and 2014, resulting in both MFIR and Conventional TIER being less than 

23 1 .00. MFIR is less than the required 1.10 in 201 1. Big Rivers’ cash is reduced by 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

Q. 

A. 

Q.  

A. 

approximately $1 7 million annually, requiring additional new borrowings. These are 

significantly adverse financial impacts on Big Rivers. 

Does the KIUC proposal place Big Rivers’ financial viability in jeopardy? 

Yes. The KIUC proposal does not provide Big Rivers with sufficient revenues to be 

financially viable. The KWC proposal does not permit Big Rivers to achieve its MFIR. 

and Conventional TIER requirements, which threatens Big Rivers’ ability to comply 

with its debt covenants. The KIUC proposal prohibits positive margins for Big Rivers 

in two of the next three years. The KIUC proposal reduces Big Rivers’ cash reserves 

and increases Big Rivers’ need for additional borrowings. The K.T(JC proposal would 

likely result in Big Rivers losing its investment grade ratings, two of which are at the 

minimum level (BBB-). Big Rivers notes that the Commission, on page 38 of its 

March 6,2009, Order conditionally approving Big Rivers’ IJnwind Transaction, Case 

No. 2007-00455, stated, “The Commission well recognizes that an investment grade 

credit rating for Big Rivers is a linchpin.. . .” The most devastating short-term 

consequence of the KIUC proposal is that Big Rivers would likely default on its debt 

covenants in 20 12 because it would be unable to make the required refinancing of a 

portion of its Rural TJtilities Service (“RUS’) debt by October of 2012. Simply put, 

the KIUC proposal places Big Rivers’ financial viability in great jeopardy. 

What would be the impact to Big Rivers’ financial metrics as a result of adopting 

the KIUC proposal? 

The consequences would be devastating for Big Rivers. Big Rivers would not meet its 

MFIR and TIER requirements. Under the KIUC proposal, Big Rivers would likely lose 

its investment grade credit ratings at a time when several known refinancings are on the 
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1 

2 

3 

4 

5 

6 

7 Q* 

8 

9 A. 

10 

11 

12 

13 

14 

horizon ($60.0 million by October 1 , 2012, $58.8 million by June 1,2013 and $200.0 

million by January 1 , 201 6)’ and even more new borrowings would be necessary. If 

Big Rivers cannot meet the minimum 1.10 MFIR requirement necessary to secure 

Additional Obligations under its Indenture, Big Rivers will default under its credit 

agreements. The rates proposed by KIUC, which subject Big Rivers to this likely 

outcome, are fundamentally flawed, and certainly not fair, just and reasonable. 

How do the impacts of the KIUC proposal on Big Rivers’ financial metrics 

compare to the impacts of the Big Rivers rate proposal in this case? 

As noted above, the KTUC proposal has extremely negative effects on Rig Rivers’ 

financial metrics. The Big Rivers rate proposal, on the other hand, allows Big Rivers to 

achieve its MFIR and Conventional TIER requirements, thus enhancing Big Rivers’ 

ability to comply with its debt covenants. The table below provides a straightforward 

comparison of the KIUC rate proposal vs. Big Rivers’ rate proposal of certain financial 

metrics: 
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10 

11 

12 

13 

14 

Big Rivers Proposal 
Interest Expense on Long-Term Debt 

KlUC Rate Proposal vs. Big Rivers Rate Proposal - Certain Financial - Metrics ($ in millions) 

201 1 I 20121 20131 201 4 
KlUC Proposal (Note 1) 
Interest Expense on Long-Term Debt 
Income Taxes 
Margin 
Patronage Rotation (25% of Margin, if positive) 
Cash &Temporary Investments 21 86 (7 56) 
MFlR 

(1.46) 

45.87 46.62 51.23 51.03 
Income Taxes 
Margin 
Patronage Rotation 
Cash &Temporary Investments 
MFlR 

0.00 
42.97 43.19 

1.14 1.16 

Income Taxes 
Margin 
Patronage Rotation 
Cash & Temporary Investments 
MFlR 

INote 1 - This KlUC rate proposal does not reflect additional borrowing vs. Big Rivers' proposal, which would be required. I 

Q. What is the primary cause of the approximately $40 million revenue 

requirement deficiency in this proceeding vs. the October 2008 Unwind 

Financial Model? 

A. As I explained at pages 9 and 10 of my direct testimony in this proceeding, the key 

difference is that the off-system sales price has been and continues to be 

significantly below what was forecast in the Unwind Model. As illustrated in the 

table below, which compiles Big Rivers' wholesale market experience over the 22 

month post-TJnwind period August 2009 through May 201 1, the off-system sales 

revenue realized by Big Rivers was approximately $84 million less than projected 

in the Unwind Financial Model. This total is comprised of a $72 million price 

variance and a $12 million volume variance. On an annualized basis, that equates 

to approximately $46 million. 
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Actual 
Gross MWh 
Gross Rate- $/MWh 
Gross Revenue - $ 
Smelter Surplus Sales MWh 

Aug - Dec 2009 2010 YTD May 2011 Cumulative 

456,493 2,174,160 1,385,056 4,015,709 
31.38 37.90 33.96 35.80 

14,322,593 82,390,434 47,031,706 143,744,733 
166,932 769,442 214,655 1,151,029 

Smelter Surplus Sales Rate- $/MWh 
Smelter Surplus Sales Credit - $ 
Net MWh 

32.63 38.40 37.45 37.38 
5,447,492 29,542,922 8,038,253 43,028,667 

289,561 1,404,718 1,170,401 2,864,680 

2 
3 

4 Q  

5 

6 A  

7 

8 

9 

10 

11 

12 

13 Q. 

14 A. 

15 

16 

Net Rate - $/MWh 
Net Revenue - $ 
October 2008 Unwind Model 
MWh 

What effect would a general increase in wholesale market prices have on the 

Smelters? 

In the event the off-system sales market improves, and to the extent Big Rivers 

achieves margins that result in a Contract TIER in excess of 1.24, the additional 

margins would benefit the Smelters through a downward movement of the TIER 

Adjustment Charge within the TIER Adjustment bandwidth. Then, if total margins 

exceed the margins required to produce a Contract TIER of 1.24 by more than $14.2 

million, all members would receive a rebate if approved by Big Rivers' Board of 

Directors and the Commission. 

What do you conclude about the effects of the KIIJC proposal on Big Rivers? 

30.65 37.62 33.32 35.16 
8,875,101 52,847,511 38,993,453 100,716,066 

644,986 1,832,907 574,447.21 3,052,340 

It is clear from this data that the KITJC proposal is harmful to Big Rivers and should be 

rejected. The Rig Rivers proposal should be approved by the Commission. 

Rate- $/MWh 
Revenue - $ 
Difference - Favl(Unfav) 
MWh 
Rate- $/MWh 
Revenue - $ 1 
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60.94 59.20 63.59 60.40 
39,307,410 108,516,291 36,530,184 184,353,885 

(355,424) (428,190) 595,954 (187,660) 
(30.29) (21.58) (30.28) (25.24) 

(30,432,309) (55,668,780) 2,463,269 (83,637,820) 



1 111. KIUC PRO FORMA ADJUSTMENTS 

2 
3 
4 

The Pro Forma Adiustments Proposed Bv Mr. Kollen and Mr. King Are 
Inappropriate And Should Be Reiected 

5 Q. Mr. Kollen states on page 5 of his direct testimony that the Smelter TIER 

6 Adjustment should be set at  the top of the bandwidth. Do you agree with this 

7 recommendation? 

8 A. No. Mr. Kollen proposes to reduce Big Rivers' proposed $39,952,926 base rate 

9 

10 

increase by $7,128,947 to reflect the Smelters at the ceiling of the current bandwidth. 

The resulting $32,823,979 base rate increase is forecast to be insufficient to sustain Big 

11 Rivers, not allowing Big Rivers to meet its MFIR and Conventional TIER requirements 

12 without continued cost-cutting/cost-deferral measures, including the deferral of 

13 necessary generating unit maintenance. In other words, lowering base rates by 

14 

15 testimony of Mr. Seelye. 

$7,128,947 does not work for Big Rivers. This is hrther addressed in the rebuttal 

16 Q. Mr. Kollen states on page 7 of his direct testimony that the interest expense and 

17 TIER should be reduced to account for the actual prepayment of the RUS Series A 

18 note from the Transition Reserve. Do you agree with this recommendation? 

19 A. 

20 

No. In his testimony, beginning at page 7, line 9 and continuing through page 10 line 

2, Mr. Kollen states that the $39,952,926 revenue requirement deficiency per Big 

21 

22 

23 

Rivers' Application should be reduced by $2,536,730 in connection with Big Rivers' 

April 1,20 1 1, use of the Transition Reserve finds to prepay the RUS 2009 Promissory 

Note Series A ($35 million x 5.845% = $2,045,750, plus 1.24 TIER thereon = 

24 $490,980). This is not appropriate. 
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2 A. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
24 
25 

Why is Mr. Kollen's recommendation inappropriate? 

The revenue requirement deficiency of $39,952,926 proposed in this case by Big Rivers 

for establishing base rates is based on achieving a 1.24 "Contract" TIER, as defined in 

Section 4.7.5 of the Smelter Agreements. In accordance with those Smelter 

Agreements, and consistent with the Non-Smelter member tariffs, Rig Rivers is 

required to return the amount of any margins in excess of a 1.24 Contract TIER first to 

the Smelters by reducing the TIER Adjustment Charge, as defined in Section 4.7 of the 

Smelter Agreements, potentially down to the floor of the TIER Adjustment Charge 

"bandwidth." And second, should any margins in excess of a 1.24 Contract TIER 

amount remain, to all members in the form of a rebate. Since the bandwidth for the 

TIER Adjustment Charge represents approximately $14.2 million, the members would 

not receive a rebate until margins exceeded the margins required to produce a 1.24 

Contract TIER by approximately $14.2 million. Section 4.7.S(f) of those Smelter 

Agreements states that the calculation of Contract TIER is to exclude any Big Rivers' 

margin impact derived fEom use of the Transition Reserve. That is precisely why Big 

Rivers' Application excluded the $271,105 actual interest income on the Transition 

Reserve from the calculation of the 1.24 Contract TIER. That is also the reason Big 

Rivers' Application reflects a slightly higher "Conventional" TIER of 1.25. 

Specifically, Section 4.7.5(f) states the following: 

It shall be assumed that The Rural Economic Reserve, the Economic Reserve 
and the Transition Reserve shall not generate any revenue or tax liability and 
the application of fundsporn the Rural Economic Reserve, the Economic 
Reserve or the Transition Reserve shall not result in any change in the Net 
Margins ofSig Rivers. (Emphasis added.) 
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1 

2 

Similarly, Big Rivers’ April 1 , 201 1 , use of the Transition Reserve to prepay the RUS 

2009 Promissory Note Series A has no effect on the calculation of Contract TIER, as 

3 

4 

illustrated on Exhibit Hite Rebuttal- 1 attached hereto. As shown on Exhibit Hite 

Rebuttal-1 , the Contract TIER remains 1.24. However, understandably, the 

5 Conventional TIER increases from 1.25 to 1.30. As Big Rivers’ Application 

6 determined its revenue requirement deficiency for the purpose of establishing base rates 

7 based upon achieving a 1.24 Contract TIER, no change in the $39,952,926 revenue 

8 requirement deficiency is warranted as a result of the prepayment of the RUS 2009 

9 Promissory Note Series A with the Transition Reserve. Furthermore, Big Rivers 

10 

11 Q. 

contends that a Conventional TIER of 1.30 is very reasonable. 

Please provide the basis for Big Rivers’ contention that a 1.30 Conventional TIER 

12 is very reasonable. 

13 A. Exhibit LK- 17 of Mr. Kollen’s direct testimony includes the recent testimony of Mr. 

14 Dan Walker, dated May 27,20 10, In the Matter o j  General Adjustment of Electric 

15 Rates ofEast Kentucky Power Cooperative Inc., Case No. 2010-00167. Page 15 of 

16 Exhibit LK- 17 shows that the 21 investment-grade-rated generation and transmission 

17 (,‘G&T”) cooperatives listed have an average Conventional TIER of 1.5 1, much higher 

18 than Big Rivers’ 1.30 TIER. Page 7 of Exhibit LK-17 shows that exhibit shows that 

19 only one of those 21 investment-grade-rated G&Ts, Hoosier Energy, has a lower long- 

20 term senior secured investment grade rating than Big Rivers. 

21 Mr. Walker discusses the significance of the perceived risk or risk profile of the 

22 

23 

G&T in the credit assessment. Big Rivers’ risk profile includes (a) being both 

Commission and RUS regulated, (b) having smelter load concentration and their credit 
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1 

2 

3 

4 

S 

6 

7 

8 

9 Q* 

10 

11 

12 

13 A. 

14 

1s 

16 

17 

18 

19 

20 

21 Q. 

22 

risk, (c) being long on energy and therefore subject to the wholesale market, (d) having 

several refinancingshew borrowings on the horizon, (e) a history of debt restructuring 

and bankruptcy, ( f )  the impact of proposed EPA requirements, and other 

considerations. 

Of course, for Big Rivers the 1.24 Contract TIER was established by agreement 

with the Smelters after lengthy and complex negotiations in connection with the 

Unwind Transaction that closed July 16,2009. The point is that publicly-available data 

demonstrates that a Conventional TIER of 1.30 for a G&T cooperative is reasonable. 

Do you agree with Mr. Kollen’s assertion that TIER is calculated net of interest 

charged to construction - credit, where he computed a 1.24 TIER on the $515,767 

of interest charged to construction - credit, amounting to a $123,784 reduction in 

Big Rivers’ revenue requirement? 

No. Big Rivers, an RUS borrower, is subject to the definition of TIER provided in the 

RUS Uniform System of Accounts, in particular 7 CFR 0 17 10.2, Definitions and Rules 

of Construction. That definition generally defines TIER as (A+B)/A, where A equals 

Section A, Line 22 of RUS Form 12a; and B equals Section A, Line 36 of Form 12a. 

That is precisely how Big Rivers and other RUS G&T borrowers have historically 

computed Conventional TIER. Accordingly, Mr. Kollen’s proposed adjustment to 

reduce Rig Rivers’ revenue requirement for a 1.24 TIER on interest charged to 

construction is incorrect and inconsistent with the RUS Uniform System of Accounts. 

Mr. Kollen states on page 13 of his direct testimony that labor and labor overhead 

expenses should be reduced to exclude amounts that will be capitalized, reducing 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Labor 
Labor Overheads 

City‘s Share 
Labor and Labor Overheads 

labor and labor overheads by $1,034,069, from $68,708,897 to $67,674,828. Do 

you agree with this recommendation? 

I agree with the concept, but I disagree with Mr. Kollen’s calculation. Mr. Kollen has 

selected the wrong number to adjust. As stated in Rig Rivers’ response to Item KIUC 

2-32b, total normalized labor and labor overheads results in a revised pro forma of 

$69,581,418, versus. the original total pro forma of $68,708,897, including any portion 

A. 

Pro forma Labor and Labor Overheads (in $) 
Normalized Original More/(Lesq 
48,843,642 48,097,245 746,397 
25,125,393 24,843,411 281,982 
73,969,035 72,940,656 1,028,379 
(4,387,617) (4,231,759) (155,858) 
69,581,418 68,708,897 872,521 

thereof that may be capitalized, as summarized in the table below: 

A more detailed comparative schedule of pro forma labor and labor overheads is 

attached hereto as Exhibit Hite Rebuttal-2. If such total amount were reduced by the 

test year capitalized percentage of 1.505%, the result is $68,534,218 in pro forma labor 

and labor overheads expensed. Subtracting the $68,084,003 test year labor and labor 

overheads expensed yields a $450,2 15 pro forma adjustment to increase Big Rivers’ 

revenue requirement. When compared to the original pro forma adjustment of 

$624,894, per Exhibit Wolfram-2, Schedule 2.07, attached to the direct testimony of 

John Wolfi-am, the result is a $174,679 reduction in Big Rivers’ originally proposed 

$39,952,926 revenue requirement deficiency. For additional clarification, please see 

the table below: 
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1 
2 
3 Q. 

4 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Labor and Labor Overheads - in $ 
Original I KIUC I Revised 

68,708,897 68,708,897 69,581,418 
0.000% 1.505% 1.505% 

Pro forma (total) 
Test Year capitalized percentage 

Capitalized amount 

Pro forma (expensed) 

Historical (expensed) 

Pro forma adjustment 

Mr. Kollen states on page 17 of his direct testimony that inclusion of depreciation 

expense on estimated retirements is not appropriate. Do you agree with this 

recommendation? 

No. Big Rivers has not included depreciation expense on retirements in its $42,532,089 

pro forma depreciation expense. Mr. Kollen proposes to exclude depreciation expense 

on estimated retirements, based on the actual test year ratio of retirements to additions 

(Item KIUC 2-3 1; $29,991,845/$66,422,887), 45.15%, thereby reducing Big Rivers' 

pro forma depreciation expense by $1,044,526, from $42,532,089 to $41,487,563, as 

discussed in his testimony beginning on page 17, line 13 and continuing through page 

19, line 14. Mr. Kollen's recommendation is flawed for several reasons. 

First, note that the $42,532,089 is per Exhibit Wolfram-2, Reference Schedule 

2.06, attached to the direct testimony of John Wolfram. Big Rivers provided details of 

the various projects constituting the $46,802,138 CWIP balance at October 3 1 , 20 1 1. 

Big Rivers estimates that an additional $26 million will be required to complete these 

projects, very likely more than off-setting any associated retirements. 

Second, the 45.15% test year ratio of retirements to additions is itself an 

anomaly, relevant only to those projects. By way of explanation, Big Rivers 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 Q. 

14 

15 

16 A. 

17 

18 

19 

20 

21 Q. 

22 

23 

specifically notes the 2009 Wilson planned outage, the largest in Big Rivers’ history, 

encompassed a significant portion of the post-Unwind 2009 utility plant additions and 

retirements activity. For the 10-year period ended 2009, the average retirements as a 

percentage of additions, adjusted for the Coleman scrubber, is 21.62%. To further 

illustrate Big Rivers’ position, $10,94 1,112 of the account 39 1.2 Computer Equipment 

CWIP of $1 1,736’08 1 represents Oracle R12, for which there were no associated 

retirements, as the AS400 remains in service and continues to be used and useful. This 

alone eliminates $545,285 or 52% of the $1,044,526 reduction in pro forma 

depreciation expense proposed by Mr. Kollen. 

Big Rivers contends that neither the costs to complete the October 3 1 , 20 10 

CWIP, nor the associated retirements, are “known and measureable” and Mr. Kollen’s 

recommendation should therefore be rejected. 

Mr. Kollen states on page 20 of his direct testimony that Transmission of 

Electricity by Others expense should be reduced to reflect post test year expense 

reductions. Do you agree with this recommendation? 

No. As Big Rivers stated in its response to Item KIUC 2-28, this cost is primarily in 

support of Big Rivers’ off-system sales activities. Big Rivers has not proposed a pro 

forma adjustment for its off-system sales activities, so it is not appropriate to use one 

item of expense from those activities reflected in Big Rivers’ financial forecast to make 

the test year adjustment proposed by Mr. Kollen. 

Mr. Kollen states on page 21 of his direct testimony that the depreciation expense 

should be modified to reflect the recommendations of KIUC witness Mr. King. Do 

you agree with this recommendation? 
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1 A. 

2 

3 

4 Q* 

5 

6 A. 

7 

8 

9 

10 

I 1  

12 

13 

14 

15 

16 

17 Q. 

18 

19 A. 

20 

21 

22 

No. For the reasons described in the rebuttal testimony of Mr. Ted Kelly, the 

recommendation of Mr. Kollen regarding depreciation expense should be rejected by 

the Commission. 

Were the Smelters involved in the development of the Depreciation Study filed by 

Big Rivers in this case? 

Yes, to a certain extent the Smelters participated in the development of the 

Depreciation Study prepared by Burns & McDonnell and filed by Big Rivers in this 

case. As the Commission knows, Big Rivers and each of the Smelters entered into a 

number of agreements in connection with the Unwind Transaction closing, including a 

Coordination Agreement. One purpose of the Coordination Agreement is to increase 

the exchange of information between Big Rivers and the Smelters. Among other 

things, the Coordination Agreement obligates Big Rivers to provide the Smelters 

certain notice concerning a new Depreciation Study, and to give them an opporturiity to 

comment on the Depreciation Study. Rig Rivers’ president and CEO, Mark Bailey, 

decided to go even further by inviting the Smelters to participate in the internal working 

group on the Depreciation Study. 

Did the Smelters accept the invitation to participate in the Depreciation Study 

working group? 

Yes. The Smelters participated in the activities of the working group, beginning with 

the selection of the consultant to conduct the Depreciation Study. In fact, it was at the 

urging of the Smelter representatives that Big Rivers passed over the low bidder for the 

Depreciation Study and engaged Burns & McDonnell for the project. I believe one or 
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1 

2 

3 Q  

4 

5 A. 

6 

7 

8 

9 

10 

11 

12 

13 

14 Q. 

15 

16 A. 

17 

18 

19 

20 

21 

22 

more Smelter representatives participated in at least five in-person or telephonic 

meetings of the working group. 

Once Burns & McDonnell was engaged, did the Smelters’ representatives 

participate in the development of the Depreciation Study? 

Yes. They sat in on meetings, asked questions, made comments, and participated in the 

initial property inspections. They were given access to the FTP (file transfer protocol) 

web site on which Burns & McDonnell posted all of the information used to develop 

the Depreciation Study. Big Rivers provided them quite a bit of information they 

requested, and answered several questions they posed. The Smelters were assisted by 

their own consultant, the firm of Snavely King Majoros & O’Connor, Inc. The KIUC 

expert witness on depreciation in this case, Charles W. King, is a principal in that firm 

and was involved on behalf of the Smelters in the Big Rivers working group on the 

Depreciation Study. 

Did the Smelters suggest any changes in the Depreciation Study that were 

accepted by Big Rivers and Burns & McDonnell? 

Yes. I believe we responded positively to each suggestion made by the Smelters and 

Mr. King. They asked several questions along the way, and discovered some errors in 

the calculations that were corrected. Among other things, we agreed to reflect a 65 

year estimated useful life for Wilson Station in the analysis at the request of Mr. King. 

The Smelters reviewed the explanations and revisions made to the Depreciation Study 

and notified Big Rivers on January 4,201 1 that they agreed to the revised Depreciation 

Study. 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q. Mr. King criticizes the Burns & McDonnell Depreciation Study in his testimony 

fiied in this case. During the course of the Smelters’ participation in the 

Depreciation Study working group, did the Smelters or Mr. King raise the issues 

about the Depreciation Study that he complains about in his testimony? 

A. No. 

Q. From Big Rivers’ standpoint, what is your reaction to Mr. King’s suggestion that 

Big Rivers’ current depreciation rates should be reduced to produce 

approximately $1.56 million less depreciation than is produced by its existing 

depreciation rates? 

First, Mr. King’s original Exhibit CWK-1 Schedule 1 contained errors in accounts 343, 

344 and 345, and was subsequently revised. Mi-. King’s corrected Exhibit CWK-1 

Schedule 1, the comparison to the April 30,2010, plant in service balance is 

$28,219,418 for KWC vs. $29,949,367 for Big Rivers, a decrease of $1,729,949. 

Based on total plant in service at October 3 1 20 10, including CWIP, the comparisons 

are $36,605,379 for KPUC versus $37,056,978 for Big Rivers with pro forma 

A. 

depreciation expense calculated using Big Rivers’ existing depreciation rates, a 

decrease of $45 1,599, and $36,605,379 for KPUC vs. $42,532,089 for Big Rivers with 

pro forma depreciation expense calculated using Big Rivers’ proposed (new) 

depreciation rates, a decrease of $5,926,710. 

Mr. King’s suggestion is inconsistent with appropriate accounting practice, and 

is not in the best interest of Big Rivers. Big Rivers’ current depreciation rates and 

estimated usehl lives are such that early retirements of assets have accumulated $68.8 

million in losses. That is a fknction of two things. One, when Western Kentucky 
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11 

12 

13 

14 

15 

16 

17 

18 

19 Q 

20 

21 A. 

22 

23 

Energy Corp. (“WKEC”) was operating Big Rivers’ generating plants and assets, 

WKEC had a very liberal capitalization policy. That is, WKEC capitalized rather than 

expensed a much wider range of items than are normally capitalized by an electric 

cooperative that is a RUS borrower. The Smelters required in the Coordination 

Agreement, Section 3.15, that following the Unwind Transaction closing Big Rivers 

capitalize expenditures for the replacement of items related to Big Rivers’ generation 

facilities in accordance the WKEC practices, which is reflected in the list of retirement 

units attached as Schedule 3.15 to the Coordination Agreement. And second, the 

estimated group useful lives applicable to many retirement unit groups under the 

current Depreciation Study functioned acceptably until the large number of short-lived 

retirement units represented on Schedule 3.15 were added to the groups. The longer 

group lives became applicable to them, meaning that units of property are frequently 

retired early, resulting in a loss. The estimated usehl lives under the existing 

Depreciation Study were developed when Big Rivers was still operating its generating 

units, prior to July 17, 1998, and the range of retirement units was much smaller. Since 

WKEC took over Big Rivers’ generating plants in 1998 and expanded the list of 

retirement units there has been no adjustment to the Big Rivers existing depreciation 

rates to correct the anomaly created by these circumstances. 

Do the depreciation rates proposed in the Depreciation Study correct this 

anomaly? 

Not entirely, but the new depreciation rates proposed in the Depreciation Study would 

definitely improve the situation, while the depreciation rates proposed by KIUC would 

make it worse. 
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1 Q. What is your recommendation to the Commission with respect to the Big Rivers 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

depreciation rates? 

We assume that the Commission recognized the need for a new Rig Rivers A. 

Depreciation Study because the final order in the case approving the Unwind 

Transaction the Commission expressly requires that Big Rivers file a new Depreciation 

Study with its next general rate case and to do so within three years of the TJnwind 

closing. Big Rivers’ depreciation rates should be those developed in the Burns & 

McDonnell Depreciation Study, and presented to the Commission in the direct 

testimony of Mr. Kelly. As Mr. King, himself, points out in his testimony at page 5, 

depreciation rates cannot be calculated with precision, and the Commission must 

exercise its own judgment in assessing the rationale and data that underlie alternative 

depreciation rates. He says that “in this proceeding, the Commission must choose 

between two sets of depreciation rates that yield widely differing annual depreciation 

accruals.” For the reasons outlined in Mr. Kelly’s direct and rebuttal testimony, the 

Commission should approve the depreciation rates proposed by Big Rivers, which have 

been approved by the RUS. 

While Big Rivers adamantly opposes any departure from the depreciation rates it Q. 

has proposed, if the Commission does require any change to those depreciation 

rates, must Big Rivers seek any other approvals before it implements those 

adjusted rates? 

Yes. Section 4.22 of the Amended and Consolidated Loan Contract dated as of July 16, 

2009, between Big Rivers and the United States of America provides in Section 4.22 

A. 

that Big Rivers shall adopt as its depreciation rates only those rates that have been 
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previously approved for Big Rivers by the RUS. Big Rivers could not submit the 

depreciation rates proposed in this case until it had obtained RUS approval of those 

rates. We informed RUS representatives that KWC was challenging Big Rivers’ RUS- 

approved depreciation rates, and were told that if the Commission alters those rates, 

Big Rivers must submit the new rates to RUS for approval. 

What process and standards would be applicable to that review by RUS? Q. 

A. My understanding is that RUS would use the same process and standards it uses for any 

review of proposed depreciation rates, and that RUS requires that rates for electric 

service be based on approved depreciation rates. 

On pages 22-23 of his testimony, Mr. Kollen compares Big Rivers’ “equity ratio” 

to the “equity ratio” of other G&T cooperatives. Is his comparison appropriate? 

No. Mr. Kollen compares Rig Rivers’ ratio of equity to total capitalization (32.1 1%) to 

Q. 

A. 

the ratio of equity to total assets of other G&T cooperatives, and leaves the impression 

that he is comparing comparable equity ratios. As of October 3 1,20 10, Big Rivers’ 

equity ratio (equity to total assets) was 26.28%, and that is the ratio that is appropriately 

comparable to the equity to total asset ratios of other G&T cooperatives mentioned by 

Mr. Kollen. 

As the ratings agency reports on Big Rivers and Mr. Spen point out, Rig Rivers’ 

credit risk profile requires that Big Rivers carry higher financial ratios than other G&T 

cooperatives to obtain investment grade credit ratings. And the principal risk it must 

overcome is the concentration of smelter load on its system. It must be remembered 

that, in spite of Big Rivers 32.1 1% equity to total capitalization and a 26.28% equity to 

total assets, its current senior secured long-term investment grade ratings are Baal by 
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1 Moody’s, and only the minimum investment grade rating of BBB- by both Standard & 

Poor’s and Fitch. 2 

3 

4 Iv. PATRONAGE CAPITAL 

The KIUC Recommendation That The Commission Should Direct Big Rivers to 
Adopt And Implement A Plan to Refund Patronage Capital Is Misplaced And 
Should Be Reiected 

9 Q* What is patronage capital? 

10 A. From an accounting standpoint, annual income remaining after deducting all expenses 

(i.e., net margin) is referred to as patronage capital. From a practical standpoint, it is a 11 

12 G&T cooperative’s members’ equity interest in the assets of the cooperative. It is the 

equity portion of the equity to total capitalization measure used by credit rating 13 

14 agencies in evaluating the creditworthiness of an electric cooperative. 

What is the “allocation” of patronage capital? 15 Q. 

Periodically, patronage capital is allocated to the members of an electric cooperative. 16 A. 

17 An allocation is an assignment on the books of the G&T of the equity interest of the 

cooperative’s members to each member. An allocation of patronage capital is different 18 

19 from a distribution of patronage capital. 

What is “distribution” or “retirement” of patronage capital? 20 Q. 

At the discretion of the board of directors of a G&T cooperative, patronage capital may 21 A. 

22 be distributed or retired to members of the electric cooperatives, in cash, so long as the 

cooperative is able to meet its financial obligations and remain on a sound financial 23 

footing. Big Rivers has allocated its patronage capital, but has not made any patronage 24 

25 capital distributions or retirements in the recent past. 
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1 Q. What is KIUC’s proposal? 

2 A. KIUC witness Mr. Kollen proposes that Big Rivers distribute 25% of its net margins 

3 fiom the prior year to its members. 

4 Q. Is this proposal reasonable? 

5 A. No. Patronage capital should only be distributed if there is no adverse impact on the 

6 

7 

financial soundness of the electric cooperative. The KIUC proposal for patronage 

capital would hinder Rig Rivers’ cash flow, increase Rig Rivers’ need for borrowings, 

8 

9 

and jeopardize Big Rivers’ investment grade credit ratings. Big Rivers is also of the 

opinion that under the KIUC rate proposal alone, it is highly unlikely there would be 

10 any margin to allocation 25% of. In reality, Rig Rivers would continue cost-cutting, 

11 and cost-deferral measures to meet its minimum 1.10 MFIR requirement. Then, to 

12 make matter worse, KIUC advocates distributing 25% of the resulting margin. 

13 Q. 

14 A. 

Does Big Rivers have sufficient cash to make a distribution of patronage capital? 

No. The KIUC proposal effectively would require that Big Rivers borrow money to 

15 

16 

make a patronage capital distribution. Big Rivers already anticipates the need to 

borrow an additional $52 million in 2012, in addition to its need to refinance existing 

17 debt. This additional borrowing will be necessary even if Big Rivers is granted its full 

18 rate adjustment request by the Commission. The KITJC proposal would require Big 

19 Rivers to borrow even more. 

20 Q. 

21 risk profile? 

Would the increased borrowing required by the K3[UC proposal affect Big Rivers’ 

22 A. Absolutely. As I stated, and as also discussed in the rebuttal testimony of Mr. Spen, 

23 equity to total capitalization is one of the primary measures used by credit rating 
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1 

2 

3 Q* 

4 

5 A. 

6 

7 

8 Q- 

agencies in evaluating the creditworthiness of a electric G&T cooperative. Increased 

debt would definitely adversely impact Big Rivers’ risk profile. 

Does the Commission consider credit ratings to be an important factor in the 

fiancial viability of Big Rivers? 

Yes. The Commission has called investment grade credit ratings for Big Rivers a 

“linchpin” of the success of the Unwind Transaction in its March 6,2009 Order 

conditionally approving the Unwind Transaction in Case No. 2007-00455 (at p. 38). 

On page 31 of his direct testimony, Mr. Kollen states that a patronage capital 

9 

10 

11 Do you agree? 

12 A. 

13 

distribution balances the need to mitigate the effect of the rate increase on 

ratepayers with the need to maintain and enhance Big Rivers’ fmancial health. 

No. The KITJC position is unreasonable and inconsistent with the view of credit 

analysts. As Mr. Spen explains in his rebuttal testimony, credit analysts have 

14 

15 

recognized that serving the smelter load requires Big Rivers to have a higher equity 

percentage than typical G&T cooperatives. The additional equity is necessary in order 

16 

17 

18 

19 

20 Q. 

21 A. 

to manage the risk associated with the potential loss of a large portion of Rig Rivers’ 

revenue in the event of the closure of one or both of the Smelter operations. If Big 

Rivers must borrow money to make the patronage capital retirements proposed by the 

KIUC, Big Rivers’ equity will decline. 

Is the JCTUC proposal unreasonable for any other reasons? 

Yes. Patronage capital is not cash on deposit. It is the equity in the assets of the 

22 

23 

cooperative allocated to the cooperative’s members. Rig Rivers is already cash 

strapped. The KWC proposal would exacerbate the cash flow problem even before 
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1 considering the patronage capital issue. KIUC’s patronage distribution 

2 

3 

4 Commission should reject it. 

5 Q. 

6 distribute patronage capital? 

7 A. 

8 

recommendation would make Big Rivers’ cash reserve position even worse. KIUC’s 

patronage capital recommendation would be harmful to Big Rivers, and the 

Is it appropriate for KIUC to request the Commission to require Big Rivers to 

No. Decisions regarding retirement of capital credits should be left to the discretion of 

Big Rivers’ Board of Directors. 

9 Q. How should the Cornmission respond to Mr. Kollen’s recommendation that the 

Commission should direct Big Rivers to adopt and implement a plan to refund 10 

11 patronage capital? 

12 A. The Commission should reject this recommendation. Big Rivers’ bylaws give 

13 

14 

15 

decision-making authority regarding patronage capital distributions to Big Rivers’ 

board of directors, and it should decide when and how patronage capital is retired, or 

paid in cash to Big Rivers’ members. Moreover, from a financial standpoint adoption 

16 

17 

18 

19 

20 

21 

22 

23 

and implementation of a patronage capital rotation policy is not appropriate at this time. 

Until the July 16,2009, Unwind Transaction closing, Big Rivers had significant 

negative equity -- $144,890,593 at June 30,2009. Any meaningful discussion of Big 

Rivers’ patronage allocations must recognize that Big Rivers is rather unique among 

electric C&T cooperatives. For income tax purposes, Big Rivers is non-exempt, 

meaning it is taxable and files an annual IRS Form 1120. Big Rivers allocates 

patronage capital on a federal income tax basis. Every dollar of patronage capital 

allocated (assigned on Big Rivers’ books) to a member serves to minimize Big Rivers’ 
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1 

2 

3 

4 

5 

6 

7 

8 

9 Q* 

10 

11 A. 

12 

13 

14 

15 

16 

17 

18 Q. 

19 

20 

21 

22 

income tax liability. Big Rivers has cumulatively allocated $1,000,398,087 in 

patronage capital (the greater of regular taxable patronage-sourced income or 

alternative minimum taxable patronage-sourced income) through tax year 20 10, as a 

result of consummating a Sale-Leaseback Transaction of its Wilson and Green facilities 

in mid-2000, and operating under the LG&E Transaction beginning mid-1998. As 

these two transactions were terminated in mid-2008 and mid-2009, respectively, it is 

unlikely that Big Rivers will allocate patronage in the near future. Rather, member 

taxable losses are anticipated, as was the case pre- 1998. 

Does Mr. Kollen appropriately rely on the CFC Capital Credits Task Force 

Report in his direct testimony? 

No. Mr. Kollen includes the CFC Capital Credits Task Force Report, dated January 

2005, entitled “A Distribution Cooperative’s Guide to Making Capital Credit 

Decisions” as Exhibit LK-13 to his testimony. Mr. Kollen recommends on page 32 of 

his testimony that Big Rivers, a G&T cooperative, adopt a patronage capital retirement 

plan that is “consistent7’ with a report that was expressly prepared for distribution 

cooperatives. The report does not purport to advise G&Ts on capital credit decisions, 

or consider the unique circumstances faced by Big Rivers that bear on such decisions. 

In his direct testimony on page 32, Mr. Kollen asserts that his recommendation 

regarding capital credits is consistent with the annual retirement of patronage 

capital by other cooperatives, including “NRFKA annual retirement of 50% of the 

margins from the prior year.” See also Exhibit LK-20. Do you agree with this 

assertion? 
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8 
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11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

A. No. First, the “other cooperatives” to which Mr. Kollen alludes are distribution 

cooperatives and cooperatives subject to Subchapter T of the IRC, not G&T 

cooperatives like Big Rivers. Second, Mr. Kollen refers to the “NRECA” capital 

credits retirement policy of 50% per year which he says is reflected in his Exhibit LK- 

20. h fact, that exhibit contains an e-mail from Sheldon Peterson, president of the 

National Rural Utilities Cooperative Finance Corporation (“CFC”), not NRECA, 

announcing that CFC is reducing its annual capital credits retirements from 70% per 

year to 50% per year to improve CFC’s financial profile. CFC, unlike Big Rivers, is 

classified as a Subchapter T cooperative, and is required to retire at least 20% of its 

annual patronage capital allocation. Big Rivers and CFC are not comparable. 

Do Big Rivers’ bylaws address the issue of patronage distributions? Q. 

A. Yes. As mentioned earlier in my rebuttal testimony, under Big Rivers’ bylaws 

patronage distribution policy is a matter for Rig Rivers’ board of directors, rather than 

this Cornrnission or the Big Rivers’ management team. Big Rivers’ bylaws generally 

state that, subject to the limitations contained in the RUS Loan Contract and Big 

Rivers’ Indenture, the board of directors may, recognizing their broad discretion, 

declare a patronage distribution when they conclude the financial condition of the 

Company warrants doing so. 

Would you recommend that the Rig Rivers Board of Directors consider adoption 

of the patronage capital distribution policy proposed by KIUC? 

No. Page 3 1 lines 9-1 7 of the direct testimony of Mr. Kollen and page 3 1 Table 3 of 

Q. 

A. 

the direct testimony of Stephen J. Baron present what KTUC apparently considers an 

equitable patronage retirement plan for Big Rivers -- one they claim does not unduly 
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1 

2 

3 

4 

5 

6 

7 

8 

9 Q  

10 

11 

12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

22 Q. 

23 

benefit the Rural ratepayers. However, the data in Table 3, reflecting what KIUC 

considers an “equitable” retirement of Rig Rivers’ patronage capital, is one in which 

the Smelters are attributed 68.36% of such patronage distribution. Historically, the 

portion of Big Rivers’ patronage allocations to its three member distribution 

cooperatives and attributed to the Smelters is 13.49%, as shown in Big Rivers’ response 

to Item KIUC 2-26. The distribution of patronage capital attributable to the Smelters 

suggested by the KIUC is extreme and thus should be considered unreasonable by the 

Big Rivers Board of Directors. 

In his discussion of the creditor restrictions on Big Rivers’ ability to retire 

patronage capital, Mr. Kollen claims in his direct testimony on page 29 that Rig 

Rivers states, in its response to Item KIUC 1-93, that it cannot retire patronage 

capital without RUS approval. Is his statement correct? 

No. Mi. Kollen is not correctly stating Big Rivers’ position, or Big Rivers’ response to 

Item KIUC 1-58. The KIUC data request asked for the total amount of patronage 

capital available for distribution at a certain point in time, not for a discussion of the 

limitations on retirement of patronage capital. The response correctly states that the 

amount of patronage capital available for distribution to the members as of December 

3 1,2010, was $39,594,091.04, and that if Big Rivers wanted to retire that amount, it 

would need the written approval of RUS. If Big Rivers wanted to retire less than that 

amount, whether or not RUS approval would be required would depend upon the 

limitations in the RUS Loan Contract. 

Mr. Kollen also states, beginning on page 29 of his direct testimony, that on page x 

of the offering statement or prospectus for sale of Big Rivers’ 2010A pollution 
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2 

3 

4 

5 

6 A. 

7 

8 

9 

10 

11 

12 

13 

14 V. 

15 

16 Q. 

17 A. 

18 

19 

20 

21 

22 

control bonds, under the heading ‘“Limitations on Distributions to Members,” Rig 

Rivers only mentions the Big Rivers Indenture limitations on retirement of 

patronage capital, and does not disclose the RUS Loan Contract limitations on 

retirement of patronage capital. Did Big Rivers make inadequate disclosures 

under its offering statement? 

No. Mr. Kollen failed to note that the section of the offering statement from which he 

was quoting began on the previous page (page ix) and is titled “Our Mortgage 

Indenture.” So that section of the offering statement was only intended to describe the 

Indenture limitations on retirement of patronage capital. The Indenture was described 

in the offering statement because it was the document that would secure repayment of 

the bonds Big Rivers was selling. The RTJS Loan Contract is not described in the 

Indenture. 

CONCLUSION 

Please summarize your rebuttal testimony. 

For the reasons described herein, the KWC proposal does not allow Big Rivers to 

operate prudently and meet its financial obligations, and should therefore be rejected. 

The pro forma adjustments proposed by Mr. Kollen and Mr. King on behalf of the 

KITJC are inappropriate and should be rejected. The KIUC recommendation that the 

Commission should direct Big Rivers to adopt and implement a plan to rehnd 

patronage capital is misplaced and should be rejected. Finally, the KIUC 
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1 

2 

3 Q. Does this conclude your rebuttal testimony? 

4 A. Yes. 

recommendation that the Rural Economic Reserve should be used to mitigate the Rural 

rate increase proposed by the KIUC should be rejected. 
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Exhibit Hite Rebuttal - 1 

13,778,746 
431,346,667 

ISGtement of Operations - 
1 Electric Energy Revenues 
2 
3 
4 

5 Operating Expense-Production-Excluding Fuel 
6 Operating Expense-Production-Fuel 
7 Operating Expense-Other Power Supply 
8 Operating Expense-Transmission 
11 Operating Expense-Customer Service and Information 
I 2  Operating Expense-Sales 
13 Operating Expense-Administrative and General 
14 TOTAL OPERATION EXPENSE 

Income From Leased Property Net 
Other Operating Revenue and Income 
TOTAL OPER. REVENUES & PATRONAGE CAPITAL 

13,778,746, 
431,346,667 

15 Maintenance Expense-Production 
16 Maintenance Expense-Transmission 
18 Maintenance Expense-General Plant 
19 TOTAL MAINTENANCE EXPENSE 

52,046,252 
5,614,605 

208,845 
57,869,702 

40,307,760 20 
21 
22 
23 
24 
26 
27 
28 

52,046,252 
5,614,605 

57,869,702 

40,307,760 

208,845 

Depreciation and Amortization Expense 
Taxes 
Interest on Long-Term Debt 
Interest Charged to Construction - Credit 
Other Interest Expense 
Other Deductions 
TOTAL COST OF ELECTRIC SERVICE 
OPERATING MARGINS 

401,668 
0 

28,258 
22,965 

29 Interest Income 
30 Allowance For Funds lJsed During Construction 
32 Other Non-Operating Income (Net) 
34 Other Capital Credits and Patronage Dividends 
35 Extraordinary Items 
36 NET PATRONAGE CAPITAL OR MARGIN 

130,563 
0 

28,258 
22,965 

Revised for 
Transition 

Reserve used 
to prepay RUS 

0 

55 
56 
57 
58 

59 
60 
61 
62 

63 
64 
65 
66 
67 

-.- 
Contract TIER 
Margin 11,446,348 11,446,348 
Interest on Long-Term Debt - Denominator 47,693,118 47,693.1 18 
Numerator 59,139,466 59,139,466 

Conventional TIER 
Margin 11,717,453 13,492,098 
Interest on Long-Term Debt - Denominator 47,693,118 45,647,368 , 
Numerator - 59,410,571 59,139,466 

Contract TIER Revenue Deficiency 
To Margin of "zero" 28,235,473 26,460,828 
Contract TIER Margin 11,446,348 11,446.348 
Margin impact from Transition Reserve 271,105 I 2,045,750 

39,952,926 39,952,926 --- 

30,307,204 
92,281,353 

109,321,573 
13,530,009 

1,596,199 
282,791 

30,307,204 
92,281,353 

109,321,573 
13,530,009 
1,596,199 

282,791 

88,521 
47,6:::% 1 45,647,368 

149,903 149,903 

0 1  0 
11,717,453 I 13,492,098 

Change - 
Favorable/ 

Unfavorable 

2,045,75(3 

(271,105 

1,774,645 
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I. 

1 Q. 

2 A. 

3 

4 Q* 

5 A. 

6 Q* 

7 A. 

8 Q. 

9 A. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

INTRODUCTION 

Please state your name and business address. 

My name is William Steven Seelye and my business address is The Prime Group, 

LLC, 6001 Claymont Village Dr., Suite 8, Crestwood, Kentucky, 40014. 

Did you submit direct testimony in this proceeding? 

Yes, as Big Rivers' Application Exhibit 57. 

On whose behalf are your testifying? 

I am testifyng on behalf of Big Rivers Electric Corporation ("Big Rivers"). 

What is the purpose of your rebuttal testimony? 

The purpose of my testimony is to rebut testimony submitted by witnesses on behalf 

of Kentucky Industrial TJtility Customers, Inc. ("KIUC"). Specifically, I will discuss 

the lack of relevance to this proceeding of the testimonies of KIUC witnesses Dr. Paul 

A. Coomes, Gene Strong, Dr. Mathew J. Morey, and Stephane L,eblanc. I will rebut 

the testimony of KIUC witness Stephen J. Baron concerning the cost of service study, 

the allocatioii of the revenue increase, the Smelter TIER Adjustment, Large Industrial 

Customer Expansion Rate - Rate Schedule L,ICX, and KIUC's proposal to restructure 

the Rural Economic Reserve to offset the effect of KIUC's proposal to shift all of the 

revenue increase to Rural Delivery Service ("Rurals"). I will also rebut the testimony 

of KIUC witness Lane Kollen concerning the Smelter TIER Adjustment. 
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2 II. 
3 
4 
5 Q  

6 

7 A. 

8 

9 

10 

11 

12 

13 

14 

15 Q. 

16 

17 A. 

18 

19 

20 

21 

22 

LACK OF RELEVANCE OF THE TESTIMONIES OF COOMES, STRONG, 
MOREY AND LEBLANCQ. 

What issues are addressed in the testimonies of Coomes, Strong, Morey and 

Leblanc? 

Dr. Coomes provides testimony and a report describing the economic importance of 

the two aluminum smelters ("Smelters") served by Big Rivers and the economic and 

fiscal impacts to the Commonwealth of Kentucky if the Smelters were to close their 

operations. Mr. Strong discusses the economic importance of the Smelters and the 

difficulty in replacing jobs if the Smelters were to close their operations. Dr. Morey 

describes the importance of the Smelters to Big Rivers and the impact on Big Rivers' 

financial margins if the Smelters were to close their operations. Mr. Leblanc 

discusses the economic uncertainties facing the Smelters. 

Do the testimonies of Coomes, Strong, Morey and Leblanc have any relevance to 

the determination of revenue requirements in this proceeding? 

No. Regulated utilities in the United States are entitled to a reasonable opportunity to 

recover their prudently-incurred costs. See the landmark U.S. Supreme Court case, 

Federal Power Commission et al. v Hope Natural Gas Co. ("Hope'?, 320 U S .  591, 

603 (1 944). While the viability of the Smelters is certainly important to the economy 

in western Kentucky and to Big Rivers' financial position, the financial viability of the 

Smelters is not relevant - either directly or indirectly - to the evaluation of Big 
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21 

Rivers' revenue requirement in this rate case proceeding. 

The KIUC has submitted several pieces of testimony in this proceeding 

directed at demonstrating the importance of the Smelters to the economy of western 

Kentucky and to the financial viability of Big Rivers. Although Big Rivers does not 

agree with a number of assumptions, observations and conclusions reached by 

witnesses Coomes, Strong, Morey and L,eblanc, Big Rivers does not disagree with the 

basic points made by these witnesses. Unquestionably, the Smelters are important to 

western Kentucky, to the state, and to Big Rivers. But the importance of the Smelters 

does not represent a legitimate basis for reducing Big Rivers' revenue requirement in 

this rate case. 

As the Supreme Court found in Hope, the economic impact of a utility's rates 

on the economy of a region is extraneous to the determination of a fair, just and 

reasonable rate. In Hope, West Virginia argued that "the [Federal Power] 

Commission in fixing a rate for natural gas produced in that State should consider the 

effect of the rate order on the economy of West Virginia" by allowing rates that would 

have permitted the utility to over-collect its costs. Hope at 608. The Supreme Court 

recognized that the Federal Power Commission's statutory mandate was to determine 

fair, just and reasonable rates, not to act as an economic development agency, and the 

Court .further recognized that the economic issues of West Virginia were best dealt 

with by agencies and political initiatives created or designed for that purpose. The 

Court therefore rejected West Virginia's argument, suggesting that the protection of a 
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region of the country would require political remedies other than adjusting the level of 

a utility's rates. Id. at 6 13. The Hope decision is attached as Exhibit Seelye Rebuttal 

- 1. As Henry W. Fayne notes on page 23 of his direct testimony, in the case of the 

Smelters the long term solution to their issues must be developed on a statewide basis. 

Would reducing Rig Rivers' revenue requirement as proposed by the Smelters Q. 

solve the Smelters' long-term competitive problems? 

No. As Mr. Leblanc points out, "Aluminum is produced and sold in a commodity A. 

market where the price is determined by global forces." (Direct Testimony of 

Stephane Leblanc at p. 4.) He goes on to say that, "At the time this testimony is filed, 

global forces are producing a relatively high market price for primary aluminurn so 

that today the Sebree smelter has positive margins from operations. However, we 

know that those same global forces eventually will act in reverse and that the next 

downturn in aluminum prices will put the Sebree smelter at risk because of its high 

cost power supply." (Id.) Mr. Leblanc's testimony thus indicates that the Smelters are 

subject to the vagaries of the international market for aluminum, and their competitive 

position largely relates to having a plant located in the TJnited States. 

Ultimately, Rig Rivers and its Rural members do not have the resources to 

solve the problems that the Smelters have in competing in the international aluminum 

market. Mr. Fayne concedes on pages 22-23 of his testimony "that the size of Rig 

Rivers in relationship to the size of the Smelter load limits the extent to which a long 

term solution can be developed through the regulatory process." In t h s  regard, Big 
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1 Rivers resembles other utilities that supplied aluminum smelters which have closed 
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their operations in the United States. As Mr. Fayne observes, "In West Virginia, in 

2006, the Public Service Commission of West Virginia approved a Special Contract 

for the Ravenswood smelter which indexed the price paid for electricity to the LME 

[London Metals Exchange] . . . nonetheless, the smelter was shut down in 2009." 

(Direct Testimony of Henry W. Fayne at pp. 18- 19.) 

Based on the testimony of Mr. Leblanc, at the time he wrote his direct 

testimony, the market price for aluminum was favorable. But next year - or next 

month, perhaps - thw situation may reverse itself, and the Smelters may find 

themselves in a precarious financial position, fighting to survive in the global 

aluminum market. The situation is similar to the one in West Virginia referenced by 

Mr. Fayne, where utility efforts to reduce rates were fruitlessly undertaken to avoid a 

smelter shutdown, but the smelter closed its doors nonetheless. The point that must 

be understood is that the global competitive problems that the Smelters face cannot be 

solved by Big Rivers - or by the Commission in the context of this rate case 

proceeding. 

Q. But isn't the importance of the Smelters relevant to how the revenue increase is 

allocated to the classes of customers? 

A. Yes. Certainly, in developing the proposed allocation of the increase to the Rurals, 

Large Industrials and the Smelters, Big Rivers and its Board considered the 

importance of the Smelters on Big Rivers' financial situation and on the regional 
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economies of its members. Big Rivers' class cost of service study indicated that Big 

Rivers is earning a higher rate of return from the Smelters and from the Large 

Industrials than from the Rurals. The decision was made to take steps to reduce the 

disparity in the rates of return. Big Rivers' objective is to eliminate over time the 

diEerence between the rate of return for the Rurals and the rate of return for the Lage 

Industrials. Because the Smelter rates are contractually tied to the Large Industrial 

rates, reducing the rate of return differential between the Rurals and the Large 

Industrials will also reduce the rate of return for the Smelters. 

In developing rates to reduce the differences in the class rates of return, Big 

Rivers focused on reducing the differential between the Rurals and the Large 

Industrials. It is not Big Rivers' intention to eliminate the rate of return difference 

between the Large Industrials and the Smelters. Because of certain special contract 

rate provisions prescribed in the Smelter Agreements and agreed to by the Smelters 

(specifically, the TIER Adjustment Charge prescribed in Section 4.7.1 , the Smelter 

Surcharge prescribed in Section 4.1 1 of the Smelter Agreements, and a $0.25 per 

MWh premium (adder) to the Large Industrial Rates prescribed in Section 1.1.20), the 

rate of return for the Smelters should always be higher than the rate of return for the 

Large Industrials during the term of the Smelter Agreements. Because of these 

special charge provisions that were written into the Smelter Agreements, the rate of 

return for the Smelters will remain higher than the Large Industrials, and thus it will 

not be possible to achieve rate of return parity between the Smelters and Rurals 
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1 

2 

without subsidizing the Large Industrial class of customers. These three special 

charge provisions, which were characterized as “subsidies” by the Smelters in the 

3 

4 

Unwind Transaction proceeding and which were agreed to by the Smelters, are built 

into the rates for the Smelters and should not be removed, as the Smelters are now 

5 

6 

proposing to do. Just to be clear, what the Smelters call “subsidies” is what Mr. 

Bailey calls “Smelter Unwind Commitments” in his rebuttal testimony. These 

7 Smelter Unwind Commitments will cause the rate of return for the Smelters to appear 

8 to be overstated, when it is not overstated. 

9 In developing its proposed allocation of the revenue increase, and in 

10 identifying a reasonable strategy for inoving the class rates of return closer together, 

11 Big Rivers and its Board gave full consideration to the importance of the Smelters. 

12 

13 

14 

15 

Rather than taking the aggressive approach of eliminating the rate of return 

differential between the Rurals and the Industrials all at once in this rate case 

proceeding, Big Rivers and its Board decided to take a more gradual approach to 

reduce the rate of return differential. Big Rivers’ approach is consistent with the 

16 principle of gradualism that has been endorsed by the Commission for at least 30 

17 

18 follows. 

19 Q. 

20 

years. I discuss Big Rivers’ recommendation at greater length in the section that 

Earlier, you indicated that Big Rivers does not agree with a number of 

assumptions, observations and conclusions reached by the N U C  regarding the 

21 impact of losing the smelters. Would you please elaborate? 
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1 A. As I mentioned earlier, Big Rivers acknowledges that its margins could be adversely 
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impacted if the Smelter operations are curtailed. However, KITJC's analysis is too 

narrowly constructed, does not consider numerous alternatives available to Big 

Rivers, and relies on flawed assumptions. For these reasons, the $83 million 

difference in margins determined by Dr. Morey is overstated and should not be relied 

on by the Commission for the purpose of addressing the allocation of revenues among 

rate classes in this proceeding. 

For example, Dr. Morey's analysis only compares one alternative to the sale of 

energy to the Smelters, namely that Big Rivers will sell the available energy into the 

Midwest IS0  energy market. His assessment fails to consider numerous other 

options Big Rivers has at its disposal. In addition to selling energy into the Midwest 

IS0  wholesale energy market, as discussed below, Big Rivers could, for example, 

pursue (i) sales to municipal power authorities, (ii) participation in capacity markets, 

(iii) disposition of assets, (iv) bilateral contracts, (v) adding members, or (vi) merging 

with one or more other generation and transmission ("G&T") cooperatives. 

Please describe these options that Dr. Morey failed to consider. 

As indicated, Big Rivers could pursue sales to municipal utilities. Big Rivers already 

has contractual arrangements with Henderson Municipal Power & Light regarding 

Station Two. Other utilities with generation assets often enter into contractual 

arrangements with municipal utilities, for joint-owned units or for the long-term 

delivery of energy from defined assets. This is an option that Big Rivers could 
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1 explore further, but Dr. Morey makes no mention of this possibility in his assessment. 
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Big Rivers could also explore options to participate in capacity markets. Dr. 

Morey’s assessment includes the value of Rig Rivers’ energy but does not assign any 

value to the capacity associated with Big Rivers’ generating assets. Several regional 

transmission organizations (“RTOs”), including PJM, IS0  New England, and the 

New York TSO, have forward capacity markets in place today. These markets 

compensate generating assets in auctions over various timeframes and varying 

commitment periods. At present, the Midwest IS0  appears to be advancing a 

mandatory, forward-looking capacity market akin to the market structures used in the 

aforementioned eastern RTOs in an effort to satisfy FERC requirements related to 

locational resource adequacy and reliability. While no market for forward capacity 

exists in the Midwest IS0 today, it is likely that some form of market for capacity that 

would compensate Big Rivers for the capacity of its generating assets will exist in the 

forecast 2012 - 2014 timeframe. In his assessment, Dr. Morey does not assign any 

value to the capacity provided by the Big Rivers generating assets. 

If the Smelter operations were curtailed, and Rig Rivers was unable to secure 

sufficient replacement load, Big Rivers could also explore the sale or lease of a 

portion of its portfolio of generating assets. Other utilities in Kentucky, including 

Louisville Gas & Electric Company (“LG&E”) and Kentucky Utilities (“KU”), have 

entered into joint ownership agreements for generating assets. LG&E entered into a 

joint ownership agreement with Indiana Municipal Power Association (“IMPA”) and 
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Illinois Municipal Electric Association (IMEA) to participate in the ownership of 

Trimble County Unit 1. IMPA and IMEA also recently participated in the ownership 

and operation of Trimble County TJnit 2. Joint ownership and operation of power 

plants is common in the United States. Sale or lease of some of the Big Rivers 

generating assets would provide a degree of financial relief to Rig Rivers which is not 

contemplated whatsoever in the assessment performed by Dr. Morey. 

Big Rivers could seek to enter into bilateral contract(s) with any number of 

load-serving entities in the region. Bilateral contracts could take the form of unit 

power agreements, slice-of-the system contracts, agreements for the sale of fixed 

blocks of capacity and energy, and countless other contractual arrangements. Other 

parties would likely be interested in acquiring long-term access to this low cost 

power, perhaps on a long-term basis. Bilateral contracts are an alternative to 

participation in the region-wide Midwest IS0 energy market -- one that Big Rivers 

would certainly explore if the Smelter operations were curtailed. Prior to entering 

into a joint ownership agreements with IMPA and IMEA for Trimble County Unit 1, 

LG&E entered into bilateral agreements (unit power agreements) to sell capacity fiom 

Trimble County Unit 1. In Indiana, Hoosier Energy has entered into a number of 

bilateral agreements with utilities as a way to deal with excess coal-fired capacity. 

Dr. Morey does not include the consideration of any bilateral contracts in his 

assessment. 
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Big Rivers could also explore the possibility of attracting additional 

distribution cooperatives as members of Big Rivers. With low cost power available, 

this alternative is not out of the question, particularly with Tennessee Valley 

Authority (“TVA”) rates increasing rapidly. Dr. Morey gives this option no 

consideration in his assessment. 

Big Rivers could also pursue opportunities to merge with one or more other 

G&Ts. Other G&Ts in the United States have merged their operations in order to 

optimize the utilization of their production and transmission facilities. For example, 

in 2000 Tri-State Generation and Transmission Association, a G&T that provided 

service in Colorado and Wyoming, merged with Plains Electric Generation and 

Transmission Cooperative, which provided service in New Mexico. 

Limiting his analysis to making energy sales into the MIS0 market to replace 

sales to the Smelters in the event of a curtailment, without consideration of these 

other alternatives, strongly suggests that Dr. Morey’s projection that Big Rivers would 

lose $83 million of margins annually is overstated. 

Are there other flaws and omissions in Dr. Morey’s analysis? 

Yes. The results from Dr. Morey’s simulation model indicating that Big Rivers’ 

generating units are frequently “out of the market” do not comport with Big Rivers’ 

actual experience since joining the Midwest ISO. On page 6 of his direct testimony, 

Dr. Morey says that his simulation of Big Rivers’ generation dispatch against hourly 
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market prices indicates that the 7,300 GWh of Smelter Capacity would only clear the 

market 57.5% of the time (4,200 GWh + 7,300 GWh = 57.5%). This percentage 

from Dr. Morey’s model is significantly lower than the percentage of Rig Rivers’ 

available generation that has actually cleared the market since Big Rivers joined the 

Midwest ISO. Big Rivers was integrated into the Midwest IS0 on December 1,201 0. 

Therefore, since December 1,201 0, the Midwest IS0 has been dispatching all of Big 

Rivers generating resources. Certainly, Big Rivers’ generating units are not 

dispatched by the Midwest IS0 unless they “clear the market.” From December 1, 

201 0, to May 3 1,20 1 1, during whch Big Rivers was a member of the Midwest ISO, 

Big Rivers had 6,868,479 MWh available to be dispatched by the Midwest ISO. 

During this same period, the Midwest IS0 dispatched 6,326,024 MWh of Big Rivers 

generation. Thus, during the time fiame when actual Midwest IS0 dispatch data are 

available, Rig Rivers’ generating resources “cleared the market” 92.10% of the time, 

a percentage significantly higher than Dr. Morey’s simulation results indicates, 

suggesting a serious flaw in his model. It is more reasonable to consider what has 

actually occurred since Big Rivers became a member of the Midwest IS0 rather than 

to consider what might have happened using a simulation model. 

Dr. Morey also failed to consider pending Environmental Protection Agency 

(“EEPA”) requirements and whether shutting down certain units might be more 

economical than installing pollution control equipment on Big Rivers’ coal-fired 

generating facilities. 
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Dr. Morey further failed to consider that Big Rivers has access to wholesale 

markets other than the Midwest ISO. Big Rivers currently has multiple transmission 

interconnections with TVA, and a 100 MW firm transmission reservation across TVA 

to Southern Company. Big Rivers is also interconnected with the LG&E/KU system. 

Thus, Big Rivers has access to several markets other than the Midwest IS0 for 

disposing of any excess power that would be made available by the closure of the 

Smelters. 

In April 201 1, Big Rivers requested the Midwest IS0 to assess the transfer 

capability from the Big Rivers zone into the Midwest ISO, assuming the loss of the 

850 M W  Smelter load. While Big Rivers has not received a forrnal written response, 

Big Rivers received a preliminary result by telephone on June 28,20 1 1, that the 

transfer capability under 201 6 constrained summer peak load conditions is 

approximately 1 , 1 SO MW. Therefore, even under peak conditions, the transmission 

grid can accommodate the transfer of the entire 850 MW of capacity currently 

provided to the Smelters, and then some, should the Smelter operations cease. This 

means that Big Rivers could pursue the other options that Dr. Morey failed to analyze 

in his testimony for disposing of the capacity, as discussed above, which might 

require transmitting power into or through the Midwest ISO. 

Furthermore, Dr. Morey failed to consider that the installation of a 345 kV 

transmission line by Vectren Energy, located in southern Indiana directly north of Big 

Rivers, could facilitate the establishment of bilateral agreements, the sale of 
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1 

2 

generation assets, or other alternatives unrelated to the Midwest IS0 energy market. 

The limited scope of the options considered by Dr. Morey and other flaws in 

3 

4 

his approach render his analysis not useful to either Big Rivers or the Coinmission in 

considering the potential financial impact on Big Rivers due to a curtailment or 

5 closure of the Smelters. 

6 Q. 

7 

8 A. 

9 

10 

Are there fundamental inconsistencies between Dr. Morey’s testimony and other 

KIUC witnesses in this proceeding? 

Yes. A key conclusion of Dr. Morey’s is contradicted by Mr. Fayne’s findings. On 

page 20 of his direct testimony, Mr. Fayne stated that absent the Unwind and the new 

Smelter Agreements, the Smelters would have been forced to buy power at market 

11 

12 

13 

rates, which would not be viable and would have resulted in the curtailment of the 

Smelters. However, Dr. Morey indicated that market prices are so low that Big 

Rivers would be better off selling to the Smelters than selling into the market. If the 

14 Smelters would lose money by purchasing fiom the market instead of fiom Big 

15 Rivers, then it would not be possible that Big Rivers would lose money by selling into 

16 

17 

18 

19 

that same market instead of selling to the Smelters. 

Dr. Morey’s conclusion that market prices are so low that Big Rivers would be 

better off selling to the Smelters than selling into the market is also contradicted by 

Mr. Baron’s testimony. Mr. Baron claims that requiring existing customers that add 

20 

21 

loads in excess of 5 MW to take service under LICX deters economic development. 

Under LICX, the Expansion Demand, Expansion Energy rates, or both, would 
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correspond to the actual costs of power purchased by Big Rivers from Third-party 

Suppliers fiom which Big Rivers would procure the supply and delivery of the type 

and quantity of power required to serve the LICX customer. In other words, power 

under LICX is priced at the market. Mr. Baron is proposing to allow existing 

customers adding load to be served under Rig Rivers’ Large Industrial rate, the rate 

schedule to which the Smelters’ rates are tied. Mr. Baron is thus claiming that the 

Large Industrial rate is lower than market prices. If the market price of power is less 

than the amount recovered from the Smelters, as claimed by Dr. Morey, then it is 

unclear why h4i. Baron believes that charging new loads in excess of 5 MW at market 

prices deters economic development. 

Again, these contradictions in the testimonies of Dr. Morey, Mr. Fayne and 

Mr. Baron strongly suggest that Dr. Morey’s analysis should not be given much if any 

weight in addressing the allocation of revenues in this proceeding. 

15 111. CLASS RATES OF RlETURN 

16 Q. Did Big Rivers’ cost of service study indicate differences among the class rates of 

17 return? 

18 A. Yes. The following table summarizes the rates of return for each customer class from 

19 Big Rivers’ cost of service study: 

20 
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Class Rates of Return 

Customer Class 

Rurals 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Actual 
Adjusted 

Rate of Return 

-1.48% 

Large Industrials 1.65% 

Smelters 3.14% 

Total System 1.60% 

It should be noted that these rates of return are slightly different from those that were 

shown in my direct testimony. Big Rivers submitted a corrected cost of service study 

in response to Item 12 of the Commission Staffs Third Request for Information dated 

April 28,20 10. Specifically, there was an understatement of $5 10,706 for Account 

No. 908 in the cost of service study, which was corrected in the version provided in 

the response to the Commission Staffs data request. As noted in the response, the 

effect on the class rates of return was negligible and did not affect Big Rivers’ 

proposed allocation of the rate increase to each of the rate classes. 

As can be seen from the above table, the rate of return for the Rurals is lower 

than the rates of return for the Large Industrials and the Smelters. As mentioned 
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1 earlier, the higher rate of return for the Smelters is to be fully expected due to the 
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17 

18 
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22 

special contract rate provisions prescribed in the Smelter Agreements, particularly the 

TIER Adjustment Charge prescribed in Section 4.7.1, the Surcharge prescribed in 

Section 4.1 1, and the $0.25 per Mwh premium to the Large Industrial rate prescribed 

in Section 1.1.20. These three charges were purposely included in the Smelter 

Agreements as “subsidies ” and intended to be expressly used to “subsidize” the 

Rurals and Large Industrials for the term of the Smelter Agreements. The Smelters’ 

proposal to eliminate these “subsidies” is thus an attempt to nullify the Smelter 

Agreements. 

In the Unwind Proceeding, did the Smelters acknowledge that these charges 

were to represent permanent “subsidies” to be provided by the Smelters? 

They absolutely did. In a heading in their Brief submitted in the Unwind Proceeding, 

the Smelters asserted that the “Smelter Subsidies To The Members Are Substantial.” 

(Brief Submitted by Century Aluminum of Kentucky General Partnershp and Alcan 

Primary Products Corporation submitted in Case No. 2007-00455 at 15.) The 

Smelters’ Brief in the Unwind Proceeding is attached as Exhibit Seelye Rebuttal - 2. 

In their Brief, the Smelters offered the following explanation of the “subsidies” 

Q. 

A. 

that were to be provided by the Smelters over the life of the Smelter Agreements: 

Smelter Subsidies To The Members Are Substantial 

Extensive negotiations among the Smelters, Members, Big Rivers and 
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18 
19 
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21 
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23 
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26 
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E.ON have created a unique but complex contract structure in order to 
accommodate the interests of the parties. Much o f  that structure is 
devoted to preserving the value the Members have under the 1998 
transaction. Witness Blackburn calculates the value of the Smelter 
subsidies to the Members at $327 million over the life of the contract. 
The payments that will be made by the Smelters to the Members and Big 
Rivers include the following: 

The Smelters have agreed to pay a base rate that includes a 
$0.25 per megawatt hour premium over the L,arge Industrial 
base rate. 
The Smelters have agreed, in addition to a premium over the 
base rate, to pay an additional charge that will guarantee Big 
Rivers a 1.24 TIER. This means that if Big Rivers’ Net 
Margins produces a TIER of less than 1.24, the Smelters will 
pay an additional per megawatt hour charge, subject to the 
bandwidth, that will produce a 1.24 TIER. The bandwidth 
ranges from $12.8 million per year in the early years to $34.7 
million per year in the later years. For example, the Financial 
Model projects Net Margins in 201 1 of only $100,000 due to 
higher variable and non-variable fixed O&M costs in that year. 
Because a 1.24 TIER requires margins of $13,200,000, the 
Smelters would pay Big Rivers an additional $13,100,000. That 
amount is equal to $1.79 per megawatt hour, an additional 
charge per megawatt hour that is within the bandwidth. 
The Smelters have agreed to pay two surcharges 

J The first surcharge is a fixed $0.70 per megawatt hour 
in 2009-1 1, the $1 .OO per megawatt hour in 2012-1 6, 
and $1.40 per megawatt hour in 201 7-23. The revenue 
generated by the surcharge for the benefit of the non- 
Smelter ratepayers ranges from $5.1 million in the first 
three years to $7.3 millioii in the middle years to $10.2 
million in the final seven years. 
The second surcharge is comprised of a) a fixed $0.60 
per MHh in all years, subject to a $200,000 monthly 
credit for the first ninety-six months; and b) an 
additional $0.60 per MWh contingent on actual fuel 
costs exceeding a baseline. The Financial Model shows 
this surcharge being worth over $11 0 million to the 
Members. 

J 
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(Id. at 15. Emphasis supplied.) 

Certainly, the Smelters understood that the TIER Adjustment Charge, the Smelter 

Surcharges and the $0.25 per Mwh premium represented “subsidies” deliberately 

included in the Smelter Agreements and intended to provide benefits to the Rurals 

over the term of the Smelter Agreements to preserve the value that the Rurals had 

under the 1998 E.ON Transaction. With their proposal to set the TIER Adjustment at 

the top of the bandwidth and with their proposal to eliminate all “subsidies” built into 

their rates, the Smelters are now proposing to wipe out and nullify the “subsidies” that 

the Smelters agreed to provide to Big Rivers and its members. 

Are the rate of return differentials in Rig Rivers’ cost of service study out of line Q. 

from what you have seen from other cost of service studies? 

No. I have supervised the preparation of cost of service studies for over 100 utilities 

in the United States. While not desirable, differences in class rates of return are not 

A. 

uncommon. I generally advise utilities to take steps to gradually reduce differences in 

class rates of return. In this particular instance, the rate of return differences are not 

sizeable. Although all of the class rates of return are low, the inter-class differences 

are less than what I have seen for other utilities, including utilities in Kentucky. 

Q. Please summarize class rate of return differences from recent cost of service 

studies you have performed in Kentucky. 

In the recent cost of service study that I performed for LG&E (Case No. 2009-00549), A. 
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the class rates of return ranged from a high of 9.12% to a low of -0.19%. In LG&E's 

cost of service study, the Residential rate of return was 3.19%, the General Service 

rate of return was 9.12%, and the rate of return for Retail Transmission Service was 

2.91 yo. 

In the recent cost of service study that I performed for KU (Case No. 2009- 

00548), the class rates of return ranged from a high of 13.1 1 % to a low of 2.19%. In 

KU's cost of service study, the Residential rate of return was 2.33%, the General 

Service rate of return was 9.24% and the rate of return for Retail Transmission 

Service was 9.73%. 

In the cost of service study that I performed for East Kentucky Power 

Cooperative ("EKPC") (Case No. 2008-00409), the class rates of return ranged from a 

high of 29.52% to a low of 0.50%. In EKPC's cost of service study, the rate of return 

for Rate E (which is similar to Big Rivers' Rural Rate) was 3.20%, the rate of return 

for one large special contract was 2.86%, and the rate of return for an another large 

special contract was 29.52%. 

All three of these utilities have taken steps over the years to move toward 

equalizing the class rates of return; however, differences in class rates of return 

continue to exist. 
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1 Q. Mr. Baron submitted testimony in KU's and LG&E's recent rate cases. Did he 
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21 

propose to eliminate all inter-class rate subsidies in those proceedings, as he is 

proposing in Big Rivers' rate case? 

No. In KU's recent rate case (Case No. 2009-00548), Mr. Baron proposed to reduce 

rate class subsidies by 25%. (Direct Testimony of Stephen J. Baron in Case Nos. 

2009-00549 and 2009-00548 at p. 25.) Mr. Baron stated that "even if the K N C  25% 

A. 

subsidy reduction recommendation is adopted, the amount of subsidies that will 

continue to be paid will be substantial." (Id. at pp. 26-27.) In LGRLE's recent rate 

case (Case No. 2009-00549), Mr. Baron proposed to "increase LG&E's large customer 

rates by 2.0 percentage points less than the overall percentage increase, with the 

remaining rate classes receiving a uniform percentage increase designed to recover the 

remaining increase." (Id. at 17.) Again, in the LG&E rate case, Mr. Baron's proposed 

revenue allocation did not result in equalized class rates of return. 

Do you believe that Mr. Baron's proposal to eliminate all class rate of return 

differentials is reasonable? 

No. While I do believe that it is important for Big Rivers to take measurable steps 

Q. 

A. 

toward equalizing the class rates of return, I do not believe that it is appropriate to 

eliminate all differentials in one dramatic step in this rate case. Although the viability 

of the Smelters is clearly important, I do not believe that the KTJC has made a 

compelling argument to support the abandonment of Commission's long-standing 

practice of taking gradual steps toward addressing differences in class rates of return. 
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1 The KTUC is proposing that all of the rate increase be borne by the Rurals (and then 

2 

3 

some) and that the Large Industrials and Smelters receive a rate reduction. In its 

allocation of the increase, Big Rivers proposed that the Large Industrials and Smelters 

4 receive a significantly lower percentage increase than the Rurals. 

5 

6 

7 

8 

9 

10 

11 

Specifically, under Big Rivers' proposal, the Rural rates would be increased by 

10.7 1 % (without considering the effect of lowering the Non-FAC PPA Base), while 

the Large Industrial rates would be increased by 5.94% and the Smelter rates would 

be increased by 5.47%. (See Exhibit Seelye-6, page 1.) Big Rivers' proposal strikes a 

reasonable balance between narrowing the differential in the class rates of return and 

mitigating the burden on the Rurals. 

For all intents and purposes, the KIUC's revenue allocation proposal is a plan 

12 to implement load retention rates for the two Smelters, and, consequently, also for the 

13 

14 

twenty industrial customers served under Rig Rivers' Large Industrial rate, to which 

the Smelter rates are tied. Furthermore, the KTUC's revenue allocation scheme seems 

15 to be an attempt to circumvent certain elements of the Smelter Agreements - elements 

16 

17 Q. 

the Smelters agreed to and the Commission approved just two years ago. 

Why do you conclude that the KITJC's revenue allocation proposal is essentially 

18 a plan to implement load retention rates for the two Smelters and the twenty 

19 industrial customers served under the Large Industrial rates? 

20 A. It is evident from reading the testimonies submitted by the W C .  Mr. Baron states, 

21 "To the extent that eliminating subsidies from the Smelter rates can provide some 
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mitigation to the high electric rates facing the Kentucky smelters (relative to 

worldwide Smelter rates), this would produce econoinic benefits to the State." 

(Direct Testimony of Stephen J. Baron at p. 26.) Mr. Leblanc states that "what the 

KIUC is proposing in this proceeding is a path that will create a new balance: 

improving the smelter's position on the cost curve, increasing its chances of surviving, 

and protecting the rural ratepayers and Big Rivers against the impact of smelter 

closure." (Direct Testimony of Stephane Leblanc at p. 10.) 

Mr. Fayne makes the case for load retention rates even more clearly when he 

states, "The KIUC proposal benefits the smelters because it essentially eliminates an 

increase in rates, thereby avoiding aggravating the risk of closure when the LME 

[London Metals Exchange] inevitably moves through a down cycle. More 

importantly, it avoids increasing the smelters' cost of electricity to a level that may be 

too high to mitigate over the long tern. Avoiding the need for an increase in smelter 

rates now preserves the opportunity for developing a long term solution." (Direct 

Testimony of Henry W. Fayne at p. 11 .) I am unaware of any other rate case in which 

the KnJC or any of its witnesses has proposed to eliminate all inter-class subsidies in 

a single rate case. The KIUC's proposal in this proceeding is thus demonstrably 

related to a load retention plan, an obvious - albeit unnamed, but thinly veiled - part 

of its "long term solution." 
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Has the Commission articulated clear guidelines for the adoption of load 

2 retention rates? 

Yes. Load retention rates were specifically addressed in the Commission's Order in 3 A. 

Administrative Case No. 327, An Investigation Into The Implementation of Economic 4 

5 Development Rates by Electric Utilities. In its Order the Commission stated: 

6 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 

The Commission finds that EDRS used for the purpose of retaining 
existing load should be strictly limited and closely monitored. Any 
utility that files such an EDR contract will also be expected to file a 
sworn aRdavit of the customer stating that, in the absence of g 
discounted rate, business operations will cease or be severelv 
restricted. The utility must also demonstrate the financial hardship 
experienced by the existing customer seeking discounted rates in 
order to maintain its load on the utility's system. (Order in Case No. 
327, dated September 24, 1990, at pp. 20-21. Emphasis supplied.) 

17 In KIUC's testimony submitted in this proceeding, neither the Smelters nor the twenty 

18 industrial customers served under Big Rivers' industrial rates have presented sworn 

19 testimony or affidavits stating that "in the absence of a discounted rate, business 

operations will cease or be severely restricted." What the Smelters have said in the 20 

21 form of sworn testimony is that without special consideration in this rate case, the 

22 Smelters' risks will be higher and it will be "much harder to remain open when the 

23 next down cycle [in international aluminum prices] comes." (Direct Testimony of 

Stephane Leblanc at p. 6.) The existence of increased risks to the Smelters and the 24 

possibility of a curtailment in the next down cycle in aluminum prices do not satisfy 25 
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the Commission's guidelines for load retention rates. 

How does the KIUC's proposal economically circumvent the Smelter Q. 

Agreernen ts? 

A number of the proposals that the ICITJC has put forth in this proceeding 

economically nullify the clear understandings that Big Rivers had when it entered into 

A. 

these agreements. For example, any inter-class rate of return differences that now 

exist among Big Rivers' customer classes existed when the Smelters signed the 

agreements. It is a reasonable expectation on the part of Big Rivers that some portion 

of a general rate increase would be allocated to all customer classes and not just to the 

Rurals. 

It was also understood when the Smelters signed the Smelter Agreements that 

certain provisions of the agreements specifically allowed Big Rivers to collect from 

the Smelters charges above and beyond Big Rivers' standard rate schedules. The 

Smelter Agreements included a number of charges that would not be paid by the 

Rurals or the Large Industrials, particularly the TIER Adjustment Charge prescribed 

in Section 4.7.1, the Surcharge prescribed in Section 4.1 1 of the Smelter Agreements, 

and the $0.25 per MW1.1 premium to the Large prescribed in Section 1.1.20 of the 

Smelter Agreements. These three provisions can properly be viewed as "subsidies" to 

be paid by the Smelters that were built into the Smelter Agreements - and which were 

approved by the Commission. During the test year, the Smelters paid $14.229 

million in TIER Adjustment Charges pursuant to Section 4.7.1 of the Smelter 
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Agreements, $1 1.466 million in Smelter Surcharges pursuant to Section 4.1 1 of the 

Smelter Agreements, and $1.824 million from the $0.25 per MWh premium provided 

pursuant to Section 1.1.20 of the Smelter Agreements. Together, these three built-in 

“subsidies,” which were included as revenue in Big Rivers’ cost of service study, total 

$27.519 million for the test year, and exceed the $18.369 million of “subsidies” that 

Mr. Baron claims that the Smelters provided during the test year. (Direct Testimony 

of Stephen J. Baron at p. 32.) Thus, the elimination of all of the “subsidies” that Mr. 

Baron claims that the smelters are providing would blatantly circumvent these three 

provisions of the agreements. 

Q. Does the KTUC’s proposal to restructure the Rural Economic Reserve (“RER”) 

also circumvent the Smelter Agreements? 

A. Yes. In an attempt to make its proposed allocation of the increase to the Rurals more 

palatable, the KITJC is also proposing to restructure the RER fund so that it could be 

used to offset the sizable rate increase to the Rurals proposed by Mr. Baron. With the 

KIUC’s proposal to restructure the RER, the Rurals would be forced to give up the 

long-term benefit of the RER to provide short-term benefits to the Large Industrials 

and the Smelters, which may close their operations regardless of anything that results 

from this rate case. The FUZR was a fundamental element of the Unwind Transaction 

included in the Commission’s Order approving the transaction. While Big Rivers is 

proposing minor adjustments to the RER to eliminate discontinuities as a result of 

transitioning from the Economic Reserve to the RER, the KTUC is proposing a 
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13 IV. ALLOCATION METHODOLOGIES IN THE COST OF SERVICE STUDY 

14 Q. Do you have any comments regarding Mr. Baron’s proposal to use a 6 coincident 

wholesale makeover of the mechanism. Using the RER to offset base rate increases 

contravenes the original purpose and design of the mechanism, which was to extend 

for an additional 24 months the credits to the Rurals that were to be provided under 

the Member Rate Stability Mechanism (“MRSM”) to offset increases in fuel and 

environmental costs. The Smelters agreed to the conditions indentified in the 

Commission’s Order approving the Unwind Transactions - including the structure of 

the RER - when they signed the Smelter Agreements. The RER should not be 

modified to accommodate the Smelters’ proposal to burden the Rurals with the entire 

rate increase. 

In addition, as will be discussed below, the KKJC is also trying to circumvent 

the TIER Adjustment Charge described in Section 4.7 of the Smelter Agreements. 

1s 

16 A. 

17 

18 

peak (“CP”) methodology to allocate production demand costs? 

Yes. There is nothing fundamentally inappropriate about the use of a 6 CP 

methodology to allocate production demand-related costs. Generally, both the 12 CP 

methodology proposed by Big Rivers and the 6 CP methodology are reasonable 

19 approaches. Both methodologies are within what I would characterize as a zone of 

20 

21 

reasonableness. I have used both methodologies in other cost of service studies. 

Although he is proposing a 6 CP approach in this proceeding, it should be pointed out 
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1 

2 

3 

4 

5 

that Mr. Baron has also recommended a 12 CP methodology in other proceedings. 

For example, Mr. Baron recommended the use of a 12 CP methodology for 

Monongahela Power Company and The Potomac Edison Power Company filed in 

Case No. 09-1352-E-42T in West Virginia and for Appalachian Power Company and 

Wheeling Power Company filed in Case No. 10-0699-E-42T in West Virginia. In 

6 

7 

testimony filed in the Appalachmn Power Company and Wheeling Power Company 

proceeding, Mr. Baron stated, "Though I would generally support a 'minimum 

8 

9 

distribution system' methodology for classifylng distribution costs between demand 

related and customer related costs, the Companies' filed 12 CP CCOSS appears to be 

10 

11 

12 

13 

14 Rebuttal - 3. 

a reasonable basis to assess the actual and relative rates of return produced by current 

rates for each rate class.'' (Case No. 10-0699-E-42T, Direct Testimony of Stephen J. 

Baron at p. 10.) The portions of Mr. Baron's testimonies in these proceedings in 

which he recommends the 12 CP methodology are attached as Exhibit Seelye 

15 Q. Why are you recommending a 12 CP methodology in this proceeding? 

16 A. 

17 

18 

Mr. Baron correctly points out that I proposed a 6 CP methodology in a recent EKLPC 

rate case. It is important to note that because of the Smelters, Rig Rivers' load does 

not vary from month to month to the extent that EKLPC's load does. EKPC's load 

19 consists of a large percentage residential load, whereas, largely because of the 

20 

21 

Smelters, Big Rivers' load consists of a large percentage of industrial load. Because 

Big Rivers' load is relatively flat from month to month - particularly compared to 
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16 

17 

18 

19 

20 

21 

EKPC - I recommended the 12 CP methodology. 

Would Rig Rivers have proposed a different allocation of the revenue increase 

had the 6 CP methodology been used in the cost of service study? 

No. The bottom line is that the increase that Big Rivers would find reasonable to 

assign to the Rurals is what was proposed in this proceeding - and no more. Big 

Rivers proposed to increase base rates to the Rurals by 10.7 1 % and proposed to 

increase base rates to the Large Industrials by 5.94% and to the Smelters by 5.47%. It 

would not have been reasonable for Big Rivers to have proposed a larger percentage 

increase to the Rurals, regardless of whether a 6 CP cost of service methodology had 

been used rather than the 12 CP methodology that was proposed by Rig Rivers in this 

proceeding. From this perspective, the question of whether a 6 CP methodology is 

more appropriate than a 12 CP methodology becomes moot. 

Q. 

A. 

V. SMELTER TIER ADJUSTMENT 

Q. Please describe the purpose of the TIER Adjustment Charge set forth in the 

Smelter Agreements. 

The TIER Adjustment Charge, which is described in Section 4.7 of the Smelter 

Agreements, is a mechanism by which the Smelters make additional payments that 

are intended to help Big Rivers achieve a 1.24 Contract TIER each fiscal year. TJnder 

the TIER Adjustment mechanism, the Smelters support Big Rivers' earnings by 

paying an amount above base rates in order to cover 100% of Big Rivers' cost 

A. 
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8 

9 

10 

11 

increases or revenue decreases (such as when wholesale market prices soften) or both, 

under certain circumstances and within certain limitations, in the form of a TIER 

Adjustment Charge. The primary purpose of the TIER Adjustment Charge, which can 

currently range fiom $0 to $14.2 million for the two Smelters, is to serve as a 

"reserve," "buffer," "safety net" or "flywheel" in the event that Big Rivers' base rate 

revenues are insufficient to provide a 1.24 Contract TIER. If Big Rivers is unable to 

meet its TIER requirement then it can charge the Smelters up to $14.2 million 

annually to bring the Contract TIER up to 1.24. Thus, subject to the maximum TIER 

Adjustment Charge, the TIER Adjustment Charge allows Big Rivers to draw extra 

revenue from the Smelters if adverse conditions threaten Big Rivers' ability to achieve 

a 1.24 Contract TIER between rate cases. By establishing the TIER Adjustment at the 

12 

13 

14 

15 

middle of the bandwidth, Big Rivers is proposing to recover $7.1 million of test-year 

TIER Adjustment revenues through TIER Adjustment Charges and the remaining 

$7.1 million of test-year TIER Adjustment revenues through base rates. Doing this 

preserves the "buffer" that was intended to be provided by the TIER Adjustment 

16 mechanism. 

17 Q. 

18 

19 A. 

20 

Why is Big Rivers proposing to set the TIER Adjustment at the midpoint of the 

current bandwidth of $14.2 million? 

Positioning the TIER Adjustment at $7.1 million (ie., at the middle of the bandwidth) 

for purposes of establishing revenue requirements restores the purpose of the TIER 

21 Adjustment, which, as contemplated in the Smelter Agreements, is to allow Big 
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5 Q* 
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7 

8 A. 

9 

10 

11 

12 

13 

14 

15 

16 Q. 

17 

18 A. 

19 

20 

21 

Rivers to draw extra revenue from the Smelters if Big Rivers is unable to meet its 

1.24 Contract TIER requirements. A good case can be made, however, for setting the 

TIER Adjustment at the floor of the bandwidth to restore the entire “reserve” to meet 

its original purpose. 

In the final Financial Model submitted to the Commission in the IJnwind 

Proceeding (((I Jnwind Model”), what assumption was made with respect to 

establishing the TIER Adjustment Charge revenues in rate cases? 

In the Unwind Model, the TIER Adjustment Charge was reset to the floor of the 

bandwidth in the rate case that was assumed to occur in 201 7. This is evident from 

the results of the model. In 201 8, the year immediately following the rate case, the 

TIER Adjustment Charge was only 13 percent of the maximum level. The only way 

that this result could reasonably occur, given the assumptions of the model, is for the 

TIER Adjustment Charge to have been established at the floor of the bandwidth in the 

201 7 rate case. Again, a good case can be made to establish the TIER Adjustment at 

the floor of the bandwidth, as was assumed in the Unwind Financial Model. 

What would be the effect of KIUC’s proposal to set the TIER Adjustment 

Charges in establishing revenue requirements at the top of the bandwidth? 

Setting the TIER Adjustment Charges at the top of the bandwidth, as proposed by the 

KIUC, rather than recovering a portion of these revenues through base rates, would 

remove the “buffer” that was contemplated in the Smelter Agreements and would thus 

nullify the benefit that the Smelters agreed to provide to Big Rivers and its members 
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1 in the Smelter Agreements. In developing its proposed revenue requirements in this 

2 proceeding, Big Rivers developed a level of costs based on pro forma test-year 

3 operating results that would be representative on a going forward basis, to the extent 

4 practicable using a historical test year. Strictly looking at the pro forma operating 

5 

6 

7 

results, which the Company is required to do when using a historical test year, if the 

TIER Adjustment charges were left at the top of the bandwidth, then Big Rivers 

would not be able to collect TIER Adjustment Charges fiom the Smelters if its costs 

8 

9 

10 

11 

12 

13 

14 

turn out to be higher or its revenues turn out to be lower than what was established in 

its revenue requirements. In other words, the KIUC is proposing to eliminate the 

"buffer" provided by the TIER Adjustment Charges. The KIUC motivation seems to 

be that if the TIER Adjustment Charge is at the top of the bandwidth during the test 

year, Rig Rivers can never seek a base rate increase large enough to force the TIER 

Adjustment Charge below the top of the bandwidth. Again, this would nullify a key 

element of the Smelter Agreements approved by the Commission. 

15 Q. Are KIUC's arguments for setting the TIER Adjustment Charges at the top of 

16 the bandwidth valid? 

17 A. No. The Smelters' principal complaint is that under Big Rivers' proposal the TIER 

18 

19 

20 

Adjustment Charges in the Smelter Agreements would function as they were intended 

to operate. The Smelter Agreements explicitly provide for a "buffer" through the 

Application of the TIER Adjustment Charge; now the KIUC wants to remove that 

21 buffer by adjusting revenue requirements down by the removal of the Big Rivers' 
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16 

17 

18 

19 

20 

21 

proposed adjustment to set the TIER Adjustment at the middle of the current 

bandwidth. By recovering half of the maximum TIER Adjustment Charges through 

base rates and the other half through the TIER Adjustment mechanism, Big Rivers 

will have, based on test year operating results, a $7.1 million reserve to draw upon if 

it is unable to meet its 1.24 Contract TIER requirement. The KIUC is proposing to 

eliminate the “buffer.” Mr. Baron complains that “by setting rates in this case based 

on the mid-point of the TIER Adjustment, Big Rivers would effectively have an 

additional $7.1 million ‘credit card balance’ at its disposal, with no Commission 

oversight.” (Direct Testimony of Stephen J. Baron at p. 32.) Then, Mr. Baron 

contradicts himself by acknowledging that the “while the Agreement contemplated a 

measure of protection from the TIER Adjustment, this cushion should not be used to 

eliminate spending constraints on the Company.” (Td.) If the Smelters did not 

believe that it was appropriate for Big Rivers to have an additional $7.1 million 

reserve at its disposal, then why did the Smelters agree to include such a provision in 

the Smelter Agreements? 

Although “reserve,” “buffer,” “safety net” or “flywheel” perhaps more 

accurately describe the TIER Adjustment Charges, Mr. Baron’s designation of the 

TIER Adjustment Charge as a “credit card balance” does not inaccurately describe 

what the Smelters agreed to provide when they signed the Smelter Agreement. 

Perhaps a better way to describe the TIER Adjustment Charge is to characterize it as a 

“credit card balance to be funded b y  the Smelters.” To object to Big Rivers’ proposal 
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1 to set the TIER Adjustment Charge at the middle of the bandwidth on the grounds 

2 

3 

4 

5 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

that it would be a “credit card balance” underscores the fact that’the Smelters are now 

trying to nullify their promise to provide such a “balance” to Big Rivers and its 

members. 

Please explain why setting the TIER Adjustment Charges at the top of the 

bandwidth in the context of a rate case will nullify this provision of the Smelter 

Q. 

Agreements . 
A. If the increase in base rates is determined with the Smelters at the ceiling of the TIER 

Adjustment bandwidth, then the “buffer” that was intended to be provided by the 

Smelters through the TIER Adjustment is eliminated. By setting the TIER 

Adjustment Charges at the top of the bandwidth, when rates are implemented there 

would be no opportunity for Big Rivers to draw on the TIER Adjustment to support 

its margins if costs are higher or revenues lower than what was determined in the rate 

case. If the TIER Adjustment is not reset at the middle - or perhaps even at the floor 

- of the bandwidth then there will not be a “buffer” in place once rates are 

implemented. By proposing to set the TIER Adjustment Charges at the current 

maximum level, the Smelters would take away the “subsidy” that they had agreed to 

provide when they signed the Smelter Agreements. 

Is there a risk that Big Rivers will earn more than the 1.24 Contract TIER? 

No. If Big Rivers earns more than a 1.24 Contract TIER, then Section 4.9 of the 

Smelter Agreements and the Rebate Adjustment (RA) section of its tariff require Big 

Q. 

A. 
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16 

17 

18 

19 Q. 

20 

21 

Rivers to rebate any margins in excess of the 1.24 Contract TIER to the Smelters and, 

if the TIER Adjustment Charge goes to  zero, to Big Rivers’ members, subject to 

Commission and Board approval. Therefore, from a TIER perspective, it is 

impossible for Big Rivers to over-earn. The Smelters’ proposal to establish base rates 

with the Smelters at the ceiling of the current TIER Adjustment bandwidth provides 

an inadequate “buffer” to Big Rivers and is an attempt to squeeze Big Rivers’ margins 

in order to keep rates to the Smelters as  low as possible. By proposing an inadequate 

base rate revenue increase, by eliminating the “buffer” provided by the TIER 

Adjustment Charges, and burdening the Rurals with the entire increase, the Smelters’ 

proposal would secure lower rates for the Smelters but would seriously jeopardize Big 

Rivers’ ability to operate prudently and achieve the minimum 1.10 MFIR. Under the 

Smelters’ proposal, Big Rivers would have no ability to collect an additional $7.1 

million of revenue through the application of the TIER Adjustment if expenses end up 

being higher or revenues end up being lower than the levels included in revenue 

requirements in this proceeding. Almost certainly, the “buffer” provided by the TIER 

Adjustment Charge was considered by the Rating Agencies in assigning their ratings 

to Big Rivers. To remove the “buffer” now could adversely impact Big Rivers’ credit 

rating. 

Please provide an example to illustrate how the “buffer” provided by the TIER 

Adjustment is eliminated under the Smelters’ proposal to set the TIER 

Adjustment Charges at the maximum level? 
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To illustrate how the Smelters’ proposal nullifies the TIER Adjustment provisions of 

the Smelter Agreements, I will use figures drawn directly from Rig Rivers’ 

recommendations in this proceeding. Specifically, I will use revenue and cost figures 

from Big Rivers’ revised position in this proceeding, as shown in Exhibit Wolfram 

Rebuttal Exhibit -2. 

Big Rivers’ revised test year revenue requirement - or “cost of service” -- in 

this proceeding is $430,776,446, determined as follows: 

(1) Expenses per Rooks $ 527,945,092 

(2) Pro-Forma Adjustments to Expenses (I  10,660,744) 

(3) Net Operating Expenses $ 417,284,348 

(4) Interest on Long Term Debt Adjustment 2,045,750 

( 5 )  Plus: 1.24 Contract TIER 1 1,446,348 

(6) Revenue Requirement $43 0,776,446 

Rig Rivers’ pro forma test year revenue is $391,575,522; therefore, the revenue 

deficiency is $39,200,924. In determining pro-forma revenue in this proceeding, and 

the resulting increase in base rates, a pro forma adjustment was made to set the TIER 

Adjustment Charges at $7,114,653 - i.e., at the middle of the current bandwidth rather 

than at the top of bandwidth - and to reflect the remaining $7,114,653 in base rate 

revenues. This was done to reinstate the “buffer” that was intended to be provided by 
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the TIER Adjustment Charge. 

In a rate case, base rates should be set at a level that will allow the utility to 

recover its costs on a going-forward basis, and aclxeve its financial loan covenants. 

Consequently, in setting rates in a rate case there is a fundamental premise that the 

revenue requirement reflects the utility’s costs on a going forward basis. In this 

proceeding, a historical test year was utilized, with certain pro forma adjustments 

made to reflect known and measurable changes. Thus, if the Commission determines 

that Big Rivers’ proposed revenue requirement of $430,776,446 is reasonable, then a 

finding would be made by the Cornmission that Big Rivers’ cost of service on a 

going-forward basis is $430,776,446. 

Once Big Rivers’ rates have been in effect for a full year, then it would be 

anticipated, based on a finding of the Commission, that Big Rivers’ cost of service for 

the first rate year would be $430,776,446. Now, if Rig Rivers’ cost of service turns 

out to be exactly $430,776,446, as anticipated by a Commission Order approving Big 

Rivers’ revenue requirement, and its revenues turn out to be exactly $430,776,446, 

then under Big Rivers’ proposal to establish the TIER Adjustment Charges at the 

middle of the current bandwidth, Big Rivers would earn a Contract TIER of 1.24, Big 

Rivers’ would bill the Smelters a TIER Adjustment Charge of $7,1 14,653, and Rig 

Rivers’ would still have a “buffer” of $7,114,653 that it could call upon if things turn 

out for the worse. 

LJnder the Smelters’ proposal, the TIER Adjustment Charge would be set to 
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the top of the current bandwidth and Big Rivers’ base rates would be reduced by 

$7,114,653. Now, if Big Rivers’ cost of service turns out to be exactly $430,776,446, 

then under the Smelters’ proposal to set the TIER Adjustment Charge at the top of the 

bandwidth, Big Rivers would again earn a Contract TIER of 1.24, Big Rivers’ would 

bill the Smelters TIER Adjustment Charges of $14,257,894, &Big Rivers ’ would 

not have a “buffer” of $7,114,653 that it could draw upon i f  things turn out worse 

than anticipated. The Smelter proposal preserves the ability of the TIER Adjustment 

Charge to go down if Big Rivers’ revenues increase, but eliminates the opportunity 

for the TIER Adjustment Charge to increase if Big Rivers requires more revenue to 

achieve the target 1.24 Contract TIER. 

Q. 

A. 

But what would happen in your example if things did turn out for the worse? 

Obviously, neither Big Rivers nor the Commission has a crystal ball. All that Big 

Rivers and the Commission can do is make a reasonable determination of what Big 

Rivers’ revenue requirement ought to be on a going forward basis. But if Big Rivers’ 

cost of service, for instance, turns out to be higher than what is established in the rate 

case, or if the margins on Big Rivers’ off-system sales deteriorate even fizther, then 

under its proposal to set the TIER Adjustment at middle of the current bandwidth, Big 

Rivers will have a “buffer” of $7,114,653 to help Big Rivers survive any cost 

increases or further reductions in off-system sales margins. For example, if Rig 

Rivers margins deteriorate by $10 million due to unanticipated cost increases and 

further reductions in off-system sales margins, then under its proposal Big Rivers 
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2 

would have a $7.1 million reserve to oE-set this adverse effect on margins. Having a 

 reserve^' or “buffer” is exactly what was contemplated by the TIER Adjustment 

3 

4 

Charge that was agreed to by the Smelters when they signed the Smelter Agreements. 

The Smelters proposal to set the TIER Adjustment Charge at the ceiling of the 

5 

6 

current bandwidth for purposes of determining the revenue increase in this rate case 

would nullify this critical provision of the Smelter Agreements and would result in 

7 rates insufficient for Big Rivers to operate prudently and achieve its financial 

8 covenants. 

9 Q. What would happen in your example if things did turn out for the better? 

10 A. If the wholesale power market rebounds or if Rig Rivers’ operating expenses are 

11 

12 

13 

14 

lower than are reflected in the revenue requirements approved in this proceeding, thus 

causing Big Rivers to earn more than a 1.24 Contract TIER, then (a) the excess 1.24 

Contract TIER amount is first returned to the Smelters through a reduction in the 

TIER Adjustment, potentially down to the floor of the TIER Adjustment Charge 

15 

16 

17 

18 

bandwidth; then (b) the Board of Directors must decide whether or not to authorize a 

“rebate” of the remaining excess 1.24 Contract TIER amount to the members. Then, 

if (c) the Board of Directors approves the rebate, then all members will receive a 

rebate, subject to Coinmission approval; however, if (d) the Board of Directors does 

19 

20 

21 

not approve the rebate, then the Smelters receive an Equity Development Credit for 

their pro rata share of the remaining excess 1.24 Contract TIER amount, and the 

remaining equity is retained by Rig Rivers for its members. Thus, in no event would 
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1.24 Contract TIER cap acts as a stopgap against over-earning; however, it precludes 

Big Rivers fiorn "banking" earnings in  a good year for a "rainy day" in some future 

year. Just as the TIER Adjustment Charge was an important contract element for Big 

Rivers, the TIER cap was an important contract element for the Smelters and was 

incorporated in order to prevent Big Rivers fiom charging higher rates than the 

Smelters felt were absolutely needed. 

Mr. Baron suggests that the "buffer" provided by the TIER Adjustment 

Charges should be eliminated to provide "an incentive for Big Rivers to control 

Q. 

its expenses." (Id at 19.) Are increases in expenses the primary driver for this 

rate case? 

A. No. As discussed by Mr. Blackburn and Mr. Hite in their rebuttal testimonies, the 

primary driver for this rate case is the reduction in off-system sales margins, not 

increased operation and maintenance expenses. The reason that Big Rivers is filing 

this rate case earlier than was anticipated in the financial models supplied in the 

Unwind Proceeding is the deterioration in its margins on off-system sales. In 201 0, 

Big Rivers' off-system sales revenues were approximately $55.7 million lower than 

projected in the Unwind models. If the power market turns around, causing Big 

Rivers to meet its 1.24 Contract TIER, then the Smelters will not be required to pay 

TIER Adjustment Charges, and if Big Rivers achieves a Contract TIER greater than 

1.24 then the Smelters and Big Rivers' members both will receive rebates or other 
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1 benefits as described earlier in my testimony. 

2 Q. 

3 A. 

Are there also flaws in Mr. Kollen's analysis of the TIER Adjustment Charge? 

Yes. Mr. Kollen objects to the TIER Adjustment Charge being at the midpoint of the 

4 

5 

current bandwidth because "there is no evidence that the Company actually will 

reduce the TIER Adjustment Charge." (Direct Testimony of Lane Kollen at p. 6.) 

6 Based on an examination of the Company's budget for 20 1 1 , Mr. Kollen concludes 

7 that Big Rivers will charge rates at the top end of the bandwidth even after its 

8 

9 

proposed rates go into effect. A fundamental problem with Mr. Kollen's analysis is 

that he uses "forecasted" results when it suits him, but relies on "historical" test-year 

10 costs to establish revenue requirements in the case. Big Rivers did not propose rates 

11 based on a forecasted test year in this rate case. Except in the limited instances where 

12 historical costs are not available, as in the case of production maintenance and 

13 planned outage expenses in Rig Rivers' rate case, it is inappropriate to rely on 

14 

15 

16 

17 

forecasted results for one component of revenue requirement - in this case the TIER 

Adjustment Charge - but rely on historical results for everything else. Using a 

historical test-year, if the TIER Adjustment Charges are set the top of the bandwidth, 

then the "reserve" or "buffer" contemplated by the TIER Adjustment Charge will be 

18 eliminated. In the case of production maintenance and planned outage expenses, Mr. 

19 

20 

Kollen proposes to remove the forward-looking impact of inflation on these 

legitimate and critically important expenditures. Yet, with respect to the TIER 

21 Adjustment Charges, he proposes to look at future results in a disingenuous attempt to 
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1 undo an element of the Smelter Agreements that was specifically agreed to by the 
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Smelters when they signed the agreements and considered by the Rating Agencies 

when they assigned Big Rivers' credit ratings. 

It is Mr. Kollen's contention that a revenue increase of $18.679 million dollars 

will provide enough revenue to allow Big Rivers to earn a 1.24 Contract TIER. If Mr. 

Kollen is confident that, on a prospective basis, his proposed revenue requirement 

will provide a 1.24 Contract TIER, then he should not be concerned about the TIER 

Adjustment Charge being set in the middle of the bandwidth. If Big Rivers' revenue 

requirements, upon which rates are based, do indeed produce a Contract TIER of 

1.24, then the TIER Adjustment Charges actually billed to the Smelters will be 

exactly the $7.1 million of TIER Adjustment Charge revenue proposed by Big Rivers 

in this case, and not any higher. Mr. Kollen's concern about the Smelters being forced 

to pay the maximum amount under the TIER Adjustment Charges underscores a 

fundamental contradiction in KIUC's position and exposes the fact that Mr. Kollen 

does not believe that his proposed revenue increase is adequate. 

Obviously, the reason Mr, Kollen is concerned about prospective TIER 

Adjustment Charges is that he does not believe that his proposed revenue requirement 

resulting in his recommended revenue increase of $18.679 million is sufficient to 

provide Big Rivers an opportunity to achieve a 1.24 Contract TIER on a going 

forward basis. In fact, based on his observations about Big Rivers continuing to 

assess the maximum TIER Adjustment Charges in 201 1 and beyond, Mr. Kollen 
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5 

6 

10 

11 

12 

13 

14 

15 

16 

17 Q. 

18 

19 A. 

20 

21 

apparently does not believe that even Big Rivers’ proposed revenue increase of 

$39.953 million is sufficient to provide for a 1.24 Contract TIER, because the 

financial forecast that alarms Mr. Kollen is based upon the assumption that Big Rivers 

receives the entire amount of the rate increase it seeks. If Mr. Kollen truly believed 

that his revenue requirements were sufficient to allow Big Rivers to earn a 1.24 

Contract TIER on a ~ o i n ~  forward basis, then accordingly the Smelters should not be 

at risk if the TIER Adjustment Charge in this rate case is established either at the 

middle or even at the bottom of the bandwidth. 

By proposing to set Big Rivers’ revenue requirement too low and by proposing 

to set the TIER Adjustment Charge at the ceiling of the current bandwidth, the 

KIUC’s recommended base rate revenue increase would continue to expose Big 

Rivers to dangerously low earnings without any potential to collect an additional 

$7,114,653 of revenues from the Smelters through the application of the TIER 

Adjustment Charges. Stated another way, ICIUC’s proposal would force Big Rivers to 

walk on a tightrope without the safety net provided by the TIER Adjustment Charge 

so that the Smelters would continue to enjoy more favorable rates. 

Should adjustments be made to the TIER Adjustment Charge in this proceeding 

if any of Mr. Kollen’s other adjustments to revenue requirements are accepted? 

Yes. Preserving the “buffer” provided in the Smelter Agreements by the TIER 

Adjustment Charge is critically important to this proceeding. Big Rivers filed a rate 

case using a historical test year with adjustments to reflect known and measurable 

Case No. 201 1-00036 
Exhibit 67 

Page 45 of 49 



1 

2 
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4 

5 

6 
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8 

9 

10 

11 

12 

13 

changes to test year operating results. As discussed in Mr. Blackburn’s testimony, 

Big Rivers is concerned that any unforeseen cost increase or revenue decrease or both 

could jeopardize its ability to meet the MFIR provisions of its long-term debt 

agreements. Given Big Rivers’ need for the full increase that was requested in this 

proceeding, it is Big Rivers’ proposal that if the Commission accepts any of the 

KITJC’s recommendations to lower Big Rivers’ revenue requirement, then a 

corresponding adjustment should be made to lower the TIER Adjustment Revenues, 

up to a total reduction of $14,229,306, which corresponds to setting the TIER 

Adjustment Revenues at the bottom of the bandwidth, leaving Big Rivers’ proposed 

rates unchanged. As mentioned earlier, setting the TIER Adjustment Charge to either 

the middle or the bottom of the bandwidth will not result in overearning, because any 

margins above the 1.24 Contract TIER level would be returned to the Smelters and to 

the non-Smelters in the manner described earlier in my testimony. 

14 

15 VI. LARGE INDUSTRIAL CUSTOMER EXPANSION RATE - RATE 
16 SCHEDULE LICX 
17 
18 Q. Does Mr. Baron take issue with the LICX tariff proposed by Big Rivers in this 

19 case? 

20 A. Yes. On pages 38-39 of his direct testimony, Mr. Baron states that while he does not 

21 object to the L,ICX tariffper se, he does not believe that it should be applicable to 

22 existing large industrial customers that may want to expand their usage of power from 
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1 Big Rivers. He states that the terms o f  the tariff deter economic development and the 

2 potential creation of new jobs in Kentucky, and he indicates that it is inappropriate to 

3 require existing customers that may want to expand their operations to take market 

4 

5 Q. 

prices rather than the standard Large Industrial Customer ("LIC") rate. 

What does Mr. Baron recommend regarding the LICX tariff? 

6 A. Mr. Baron recommends that existing customers be permitted to take expansion 

7 

8 

service for an unlimited level of contractual load increases under the existing LIC 

rate. (Note that Big Rivers infers that by "existing" LIC rate, Mr. Baron is referring 

9 broadly to the rate for large industrial customers that the Commission approves in t h s  

10 

11 testimony is filed.) 

12 Q. 

proceeding, and not specifically to the Large Industrial rate effective on the date this 

Do you agree with Mr. Baron that the LICX tariff should allow existing 

13 customers to take expansion service for 5 MW or more contractual load 

14 increases under the proposed LIC rate? 

15 A. 

16 

No. If existing customers are allowed to take expansion service under the proposed 

LIC rate on an unlimited (unbounded) basis, Big Rivers bears a significant financial 

17 

18 

risk stemming from the cost to serve such expansion load. For a utility the size of Big 

Rivers, limiting the addition of new loads under the Large Industrial Customer (LIC) 

19 rate to increments of 5 MW is not unreasonable. 

20 Q. 

21 

Mr. Baron claims that requiring existing customers that expand their loads by 

more than 5 MW deters economic development. Is he correct? 
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19 

20 

21 

A. No. Big Rivers is currently in serious negotiations to add a new large industrial 

customer under L,ICX. Therefore, requiring the addition of new loads of 5 MW or 

larger to take service under L,ICX obviously does not deter economic development. 

Mr. Baron has presented no studies showing that the requirement deters economic 

development. Also, as noted earlier in my testimony, Mr. Baron's claim that 

requiring existing customers that add 5 MW or more of load to take service under 

LICX, which is priced at market rates, contradicts the conclusion reached by Dr. 

Morey that Big Rivers is recovering greater margins -- through higher prices - from 

the Smelters than Big Rivers could recover from the market. 

Q. 

A. 

Please explain the risk to Big Rivers under Mr. Baron's proposal for LICX. 

If Big Rivers must provide service to significant load additions, it may have to 

construct additional transmission facilities or acquire additional generation resources 

or enter into costly purchased power agreements. If the expansion load allowed under 

LIC rates is unlimited, Big Rivers might incur costs to meet the incremental demand 

that far exceed the revenues provided from that load under the LIC rate. Thus Big 

Rivers would be exposed to potentially unrecoverable costs for serving expansion 

load under the LIC rate if the allowance of expansion load is unbounded. Certainly, 

Big Rivers has an obligation to serve new customers and to meet expanded load 

requirements of existing customers, but offering to serve new load in excess of 5 MW 

under a market based rate does not shirk this responsibility. Furthermore, due to its 

size, Big Rivers' obligation to serve new loads at embedded cost rates cannot be 
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2 Q. 

3 

4 

5 A. 

6 

7 

8 

9 

10 

11 

12 

13 

14 Q. 

15 A. 

unbounded and should not place a significant burden on current customers. 

1s a cap of this sort routinely employed by utilities to mitigate their cost exposure 

under certain rates related to large customers and/or large customer 

expansions? 

Yes. In Kentucky, LG&E and KU, which are much larger utilities than Big Rivers, 

place strict limits on the amount of load that can be added under a standard rate 

schedule. Under L,G&E and KTJ’s Retail Transmission Service (RTS), which is rate 

schedule under which LG&E largest customers are typically served, the following 

restriction is placed on the addition of loads by existing and new customers: “Service 

under this schedule will be limited to maximum new loads not exceeding 50,000 

kVA. Existing customers may increase loads to a maximuin of 75,000 kVA by up to 

2,000 kVA per year or in greater increments with approval of Company’s 

transmission operator.” 

Does this conclude your rebuttal testimony? 

Yes. 
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Separate proceedings before the Federal Power 
Commission by such Commission, by the City of Cleve- 
land and the City of Akron, and by Pennsylvania Public 
Utility Commission wherein the State of West Virginia 
and its Public Service Commission were permitted to 
intervene concerning rates charged by Hope Natural 
Gas Company which were consolidated for hearing. An 
order fixing rates was reversed and remanded with dir- 
ections by the Circuit Court of Appeals, 134 F.2d 287, 
and Federal Power Commission, City of Akron and 
Pennsylvania Public Utility Commission in one case 
and the City of Cleveland in another bring certiorari. 

Reversed. 

Mr. Justice REED, Mr. Justice FRANKFURTER 
and Mr. Justice JACKSON, dissenting. 

On Writs of Certiorari to the KJnited States Circuit 
Court of Appeals for the Fourth Circuit. 
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which, like other applications of the police power, may 
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[2] Public Utilities 317A -123 

3 17A Public Utilities 
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3 17Ak123 k. Reasonableness of Charges in 

General. Most Cited Cases 
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[3] Gas 190 -14.3(2) 

190 Gas 
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190k14.3 Administrative Regulation 
190k14.3(2) k. Federal Power Commission. 

Most Cited Cases 
(Formerly 190k14( 1)) 
The rate-making function of the Federal Power 

Commission under the Natural Gas Act involves the 
making of pragmatic adjustments, and the Commission 
is not bound to the use of any single formula or combin- 
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$8 4(a), 5(a), 6, 15 1J.S.C.A. $ 9  717c(a), 717d(a), 717e. 
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190k14 Charges 

190k14.5 Judicial Review and Enforcement of 

190k14.5(6) k. Scope of Review and Trial De 
Regulations 
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When order of Federal Power Commission fixing 

natural gas rates is challenged in the courts, the question 
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is whether order viewed in its entirety meets the re- 
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4(a), 5(a), 6, 19(b), 15 U.S.C.A. $8 717c(a), 717d(a), 
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and not the method employed that is controlling. Natur- 
al Gas Act $0 4(a), S(a), 15 U.S.C.A. $5  717c(a), 
717d(a). 
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190k14.5(6) k. Scope of Review and Trial De 
Regulations 

Novo. Most Cited Cases 
(Formerly 190k14(1)) 
If the total effect of natural gas rates fixed by Fed- 

eral Power Commission cannot be said to be unjust and 
unreasonable, judicial inquiry under the Natural Gas 
Act is at an end. Natural Gas Act, $ 8  4(a), S(a), 6, 
19(b), 15 U.S.C.A. $9 717c(a), 717d(a), 717e, 717r(b). 
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190k14.5 Judicial Review and Enforcement of 
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(Formerly 190k14(1)) 

An order of the Federal Power Commission fixing 
rates for natural gas is the product of expert judgment, 
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would upset the rate must make a convincing showing 
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that it is invalid because it is unjust and unreasonable in 
its consequences. Natural Gas Act, $0 4(a), 5(a), 6, 
19(b), 15 U.S.C.A. $5  717c(a), 717d(a), 717e, 717r(b). 

[8] Gas 190 -14.4(1) 

190 Gas 
190k14 Charges 
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(Formerly 190k14(1)) 
The fixing of just and reasonable rates for natural 

gas by the Federal Power Commission involves a balan- 
cing of the investor and the consumer interests. Natural 
Gas Act, $5  4(a), 5(a), 15 U.S.C.A. $5 717c(a), 717d(a). 
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190 Gas 
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190k14.4 Reasonableness of Charges 
190k14.4(9) k. Depreciation and Depletion. 

Most Cited Cases 
(Formerly 190k14( 1)) 
As respects rates for natural gas, from the investor 

or company point of view it is important that there be 
enough revenue not only for operating expenses but also 
for the capital costs of the business, which includes ser- 
vice on the debt and dividends on stock, and by such 
standard the return to the equity owner should be com- 
mensurate with the terms on investments in other enter- 
prises having corresponding risks, and such returns 
should be sufficient to assure confidence in the financial 
integrity of the enterprise so as to maintain its credit and 
to attract capital. Natural Gas Act, $0 4(a), 5(a), 15 
LJ.S.C.A. $4 717c(a), 717d(a). 

[lo] Gas 190 @=>14.4(9) 

190 Gas 
190k14 Charges 

190k14.4 Reasonableness of Charges 
190k14.4(9) k. Depreciation and Depletion. 
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The fixing by the Federal Power Commission of a 
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rate of return that permitted a natural gas company to 
earn $2,191,3 14 annually was supported by substantial 
evidence. Natural Gas Act, $ 5  4(a), 5(a), 6, 19(b), 1.5 
[J.S.C.A. $0 717c(a), 717d(a), 717e, 717r(b). 

[ l l ]  Gas 190 -14.4(9) 

190 Gas 
190k14 Charges 

190k14.4 Reasonableness of Charges 
190k14.4(9) k. Depreciation and Depletion. 

Most Cited Cases 
(Formerly 190k14(1)) 
Rates which enable a natural gas company to oper- 

ate successfully, to maintain its financial integrity, to at- 
tract capital and to compensate its investors for the risks 
assumed cannot be condemned as invalid, even though 
they might produce only a meager return on the so- 
called “fair value” rate base. Natural Gas Act, $$ 4(a), 
5(a), 6, 19(b), 15 U.S.C.A. $$ 717c(a), 717d(a), 717e, 
717r(b). 

[12] Gas 190 -14.4(4) 

190 Gas 
190k14 Charges 

190k 14.4 Reasonableness of Charges 
19Ok14.4(4) k. Method of Valuation. Most 

Cited Cases 
(Formerly 190k14(1)) 
A return of only 3 27/100 per cent. on alleged rate 

base computed on reproduction cost new to natural gas 
company earning an annual average return of about 9 
per cent. on average investment and satisfied with exist- 
ing gas rates suggests an inflation of the base on which 
the rate had been computed, and ,justified Federal Power 
Commission in rejecting reproduction cost as the meas- 
ure of the rate base. Natural Gas Act, $0 4(a), 5(a), 15 
U.S.C.A. $9 717c(a), 717d(a). 

[13] Gas 190 -14.4(9) 

190 Gas 
190k14 Charges 

190k 14.4 Reasonableness of Charges 
190k14.4(9) k. Depreciation and Depletion. 

Most Cited Cases 
(Formerly 190k14(1)) 
There is no constitutional requirement that owner 

who engages in a wasting-asset business of limited life 
shall receive at the end more than he has put into it, and 
such rule is applicable to a natural gas company since 
the ultimate exhaustion of its supply of gas is inevitable. 
Natural Gas Act, $0 4(a), S(a), 6, 19(b), 15 U.S.C.A. $0 
717c(a), 717d(a), 717e, 717r(b). 

[I41 Gas 190 -14.4(9) 

190 Gas 
190k14 Charges 

190k 14.4 Reasonableness of Charges 
1901c14.4(9) k. Depreciation and Depletion. 

Most Cited Cases 
(Formerly 190k14(1)) 
In fixing natural gas rate the basing of annual de- 

preciation on cost is proper since by such procedure the 
utility is made whole and the integrity of its investment 
is maintained, and no more is required. Natural Gas Act, 
$$ 4(a), S(a), 6, 19(b), 15 [J.S.C.A. $5 717c(a), 717d(a), 
717e, 717r(b). 

[15] Gas 190 -14.3(4) 

190 Gas 
190k14 Charges 

190k14.3 Administrative Regulation 
190k14.3(4) k. Findings and Orders. Most 

Cited Cases 
(Formerly 190k14(1)) 
There are no constitutional requirements more ex- 

acting than the standards of the Natural Gas Act which 
are that gas rates shall be just and reasonable, and a rate 
order which conforms with the act is valid. Natural Gas 
Act, $0 4(a), S(a), 6, 19(b), 15 U.S.C.A. $0 717c(a), 
717d(a), 717e, 717r(b). 

[16] Commerce 83 -62.2 

83 Commerce 

of Regulation 
8311 Application to Particular Subjects and Methods 

83II(B) Conduct of Business in General 
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83k62.2 k. Gas. Most Cited Cases 
(Formerly 83k13) 
The purpose of the Natural Gas Act was to provide 

through the exercise of the national power over inter- 
state commerce an agency for regulating the wholesale 
distribution to public service companies of natural gas 
moving in interstate commerce not sub.ject to certain 
types of state regulation, and the act was not intended to 
take any authority from state commissions or to usurp 
state regulatory authority. Natural Gas Act, $ 1 et seq., 
15 1J.S.C.A. 0 717 et seq. 

[17] Mines and Minerals 260 -92.5(3) 

260 Mines and Minerals 
260111 Operation of Mines, Quarries, and Wells 

260III(A) Statutory and Official Regulations 
260k92.5 Federal L,aw and Regulations 

260k92.5(3) k. Oil and Gas. Most Cited 
Cases 

(Formerly 260k92.7,260k92) 
Under the Natural Gas Act, the Federal Power 

Commission has no authority over the production or 
gathering of natural gas. Natural Gas Act, $ l(b), 15 
1J.S.C.A. 0 717(b). 

[IS] Gas 190 -14.1(1) 

190 Gas 
190k 14 Charges 

190k14.1 In General 
190k 14.1 (1) k. In General; Amount and Regu- 

lation. Most Cited Cases 
(Formerly 190k14(1)) 
The primary aim of the Natural Gas Act was to pro- 

tect consumers against exploitation at the hands of nat- 
ural gas companies and holding companies owning a 
majority of the pipe-line mileage which moved gas in 
interstate commerce and against which state commis- 
sions, independent producers and communities were 
growing quite helpless. Natural Gas Act, $0 4, 6-10, 14, 
15 U.S.C.A. $9 717c, 717e-717i, 717m. 

[19] Gas 190 -14.1(1) 

190 Gas 

190k 14 Charges 
190k14.1 In General 

190k14.1(1) k. In General; Amount and Regu- 
lation. Most Cited Cases 

(Formerly 190k14(1)) 
Apart from the express exemptions contained in $ 7 

of the Natural Gas Act considerations of conservation 
are material where abandonment or extensions of facil- 
ities or service by natural gas companies are involved, 
but exploitation of consumers by private operators 
through maintenance of high rates cannot be continued 
because of the indirect benefits derived therefrom by a 
state containing natural gas deposits. Natural Gas Act, 
$8 4,5,  and $ 7 as amended 15 U.S.C.A. $5  717c, 717d, 
717f. 

[20] Commerce 83 -62.2 

83 Commerce 

of Regulation 
8311 Application to Particular Subjects and Methods 

83II(B) Conduct of Business in General 
83k62.2 k. Gas. Most Cited Cases 

(Formerly 83k13) 
A limitation on the net earnings of a natural gas 

company from its interstate business is not a limitation 
on the power of the producing state, either to safeguard 
its tax revenues from such industry, or to protect the in- 
terests of those who sell their gas to the interstate oper- 
ator, particularly where the return allowed the company 
by the Federal Power Commission was a net return after 
all such charges. Natural Gas Act, $0 4, 5 ,  and $ 7, as 
amended, 15 U.S.C.A. $9 717c, 717d, 717f. 

[21] Gas 190 -14.4(1) 

190 Gas 
190k14 Charges 

190k14.4 Reasonableness of Charges 
190k14.4(1) k. In General. Most Cited Cases 

(Formerly 190k14(1)) 
The Natural Gas Act granting Federal Power Com- 

mission power to fix ‘:just and reasonable rates” does 
not include the power to fix rates which will disallow or 
discourage resales for industrial use. Natural Gas Act, 
$5 4(a), S(a), 15 {J.S.C.A. $0 717c(a), 717d(a). 
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1221 Gas 190 (.==;r;>14.4(1) 

190 Gas 
190k14 Charges 

190k 14.4 Reasonableness of Charges 
190k14.4(1) k. In General. Most Cited Cases 

(Formerly 190k14( 1)) 
The wasting-asset nature of the natural gas industry 

does not require the maintenance of the level of rates so 
that natural gas companies can make a greater profit on 
each unit of gas sold, Natural Gas Act, (3s 4(a), 5(a), 15 
1J.S.C.A. $0 717c(a), 717d(a). 

[23] Federal Courts 170B -452 

170B Federal Courts 
17OBVII Supreme Court 

170BVII(B) Review of Decisions of Courts of 

170Bk452 k. Certiorari in General. Most Cited 
Appeals 

Cases 
(Formerly 106k383( 1)) 
Where the Federal Power Commission made no 

findings as to any discrimination or unreasonable differ- 
ences in rates, and its failure was not challenged in the 
petition to review, and had not been raised or argued by 
any party, the problem of discrimination was not open 
to review by the Supreme Court on certiorari. Natural 
Gas Act, (3 4(b), 15 1J.S.C.A. $ 717c(b). 

[24] Constitutional Law 92 -2563 

92 Constitutional Law 
92XX Separation of Powers 

92XX(C) Judicial Powers and Functions 
92XX(C)3 Encroachment on Executive 

92k2.561 Powers, Duties, and Acts Under 
Legislative Authority 

92k2563 k. Judicial Encroachment on 
Executive Acts Taken 1Jnder Statutory Authority. Most 
Cited Cases 

(Formerly 92k74, 15Ak226) 

Gas 190 -1 

190 Gas 
190kl k. Power to Control and Regulate. Most Cited 
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Cases 
(Formerly 92k74) 
Congress has entrusted the administration of the 

Natural Gas Act to the Federal Power Commission and 
not to the courts, and apart from the requirements of ju- 
dicial review, it is not for the Supreme Court to advise 
the Commission how to discharge its functions. Natural 
Gas Act, $ 5  1 et seq., 19(b), 15 lJ.S.C.A. (36 717 et seq., 
71 7r(b). 

[25] Gas 190 -14.5(3) 

190 Gas 
190k14 Charges 

190k14.5 Judicial Review and Enforcement of 

190k14.5(3) k. Decisions Reviewable. Most 
Regulations 

Cited Cases 
(Formerly 190k14(1)) 
1Jnder the Natural Gas Act, where order sought to 

be reviewed does not of itself adversely affect com- 
plainant but only affects his rights adversely on the con- 
tingency of future administrative action, the order is not 
reviewable, and resort to the courts in such situation is 
either premature or wholly beyond the province of such 
courts. Natural Gas Act, (3 19(b), 15 1J.S.C.A. (3 717r(b). 

1261 Gas 190 -14.5(4) 

190 Gas 
190k14 Charges 

190k14.5 Judicial Review and Enforcement of 

190k14.5(4) k. Persons Entitled to Relief; 
Regulations 

Parties. Most Cited Cases 
(Formerly 190k14(1)) 
Findings of the Federal Power Commission on law- 

fulness of past natural gas rates, which the Commission 
was without power to enforce, were not reviewable un- 
der the Natural Gas Act giving any “party aggrieved” 
by an order of the Commission the right of review. Nat- 
ural Gas Act, (3 19(b), 15 lJ.S.C.A. (3 717r(b). 

**283 *592 Mr. Francis M. Shea, Asst. Atty. Gen., for 
petitioners Federal Power Com’n and others. 
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"593 Mr. Spencer W. Reeder, of Cleveland, Ohio, for 
petitioner City of Cleveland. 

Mr. William B. Cockley, of Cleveland, Ohio, for re- 
spondent. 

Mr. M. M. Neeley, of Charleston, W. Va., for State of 
West Virginia, as amicus curiae by special leave of 
Court. 

Mr. Justice DOUGL,AS delivered the opinion of the 
Court. 
The primary issue in these cases concerns the validity 
under the Natural Gas Act of 1938, 52 Stat. 821, 15 
U.S.C. s 717 et seq., 15 U.S.C.A. s 717 et seq., of a rate 
order issued by the Federal Power Commission redu- 
cing the rates chargeable by Hope Natural Gas Co., 44 
P.U.R.,N.S., 1. On a petition for review of the order 
made pursuant to s 19(b) of the Act, the *594 Circuit 
Court of Appeals set it aside, one judge dissenting. 4 
Cir., 134 F.2d 287. The cases **284 are here on peti- 
tions for writs of certiorari which we granted because of 
the public importance of the questions presented. City 
of Cleveland v. Hope Natural Gas Co., 3 19 IJS. 735,63 
S.Ct. 1165. 

Hope is a West Virginia corporation organized in 1898. 
It is a wholly owned subsidiary of Standard Oil Co. 
(N.J.). Since the date of its organization, it has been in 
the business of producin purchasing and marketing 
natural gas in that state. It sells some of that gas to 
local consumers in West Virginia. But the great bulk of 
it goes to five customer companies which receive it at 
the West Vir inia line and distribute it in Ohio and in 
Pennsylvania?N2 In July, 1938, the cities of Cleveland 
and Akron filed complaints with the Commission char- 
ging that the rates collected by Hope from East Ohio 

F61 

est Virginia 

sales 

Peoples 

Fayette 
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Gas Co. (an affiliate of Hope which distributes gas in 
Ohio) were excessive and unreasonable. Later in 1938 
the Commission on its own motion instituted an invest- 
igation to determine the reasonableness of all of Hope's 
interstate rates. In March *595 1939 the Public Utility 
Commission of Pennsylvania filed a complaint with the 
Commission charging that the rates collected by Hope 
from Peoples Natural Gas Co. (an affiliate of Hope dis- 
tributing gas in Pennsylvania) and two non-affiliated 
companies were unreasonable. The City of Cleveland 
asked that the challenged rates be declared unlawful and 
that ,just and reasonable rates be determined from June 
30, 1939 to the date of the Commission's order. The lat- 
ter finding was requested in aid of state regulation and 
to afford the Public TJtilities Commission of Ohio a 
proper basic for disposition of a fund collected by East 
Ohio under bond from Ohio consumers since June 30, 
1939. The cases were consolidated and hearings were 
held. 

FNl Hope produces about one-third of its an- 
nual gas requirements and purchases the rest 
under some 300 contracts. 

FN2 These five companies are the East Ohio 
Gas Co., the Peoples Natural Gas Co., the 
River Gas Co., the Fayette County Gas Co., 
and the Manufacturers Light & Heat Co. The 
first three of these companies are, like Hope, 
subsidiaries of Standard Oil Co. (N.J.). East 
Ohio and River distribute gas in Ohio, the other 
three in Pennsylvania. Hope's approximate 
sales in m.c.f. for 1940 may be classified as 
follows: 

1 1,000,000 

0,000,000 
10,000,000 

0,000 
860,000 
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facturers 2,000,000 
1940. It deducted accrued depletion and depreciation, 

Local West Virginia which it found to be $22,328,016 on an 

Hope’s natural gas is processed by Hope Con- 
struction & Refining Co., an affiliate, for the 
extraction of gasoline and butane. Domestic 
Coke Corp., another affiliate, sells coke-oven 
gas to Hope for boiler fuel. 

On May 26, 1942, the Commission entered its order 
and made its findings. Its order required Hope to de- 
crease its future interstate rates so as to reflect a reduc- 
tion, on an annual basis of not less than $3,609,857 in 
operating revenues. And it established ‘just and reason- 
able’ average rates er m.c.f. for each of the five cus- 
tomer companies. In response to the prayer of the 
City of Cleveland the Commission also made findings 
as to the lawfulness of past rates, although concededly it 
had no authority under the Act to fix past rates or to 
award reparations. 44 P.U.R.,TJ.S., at page 34. It found 
that the rates collected by Hope from East Ohio were 
unjust, unreasonable, excessive and therefore unlawful, 
by $830,892 during 1939, $3,219,551 during 1940, and 
$2,815,789 on an annual basis since 1940. It further 
found that just, reasonable, and lawful rates for gas sold 
by Hope to East Ohio for resale for ultimate public con- 
sumption were those required “596 to produce 
$11,528,608 for 1939, $11,507,185 for 1940 and 
$1 1.9 10,947 annually since 1940. 

Fg3 

FN3 These required minimum reductions of 76 
per m.c.f. from the 36.56 and 35.56 rates previ- 
ously charged East Ohio and Peoples, respect- 
ively, and 36 per 1n.c.f. from the 3 1.56 rate pre- 
viously charged Fayette and Manufacturers. 

The Commission established an interstate rate base 
of $33,712,526 which, it found, represented the ‘actual 
legitimate cost’ of the company’s interstate property less 
depletion and depreciation and plus unoperated acreage, 
working capital and future net capital additions. The 
Commission, beginning with book cost, made **285 
certain adjustments not necessary to relate here and 
found the ‘actual legitimate cost’ of the plant in inter- 
state service to be $51,957,416, as of December 31, 

‘economic-service-life’ basis. And it added $1,392,021 
for future net capital additions, $566,105 for useful un- 
operated acreage, and $2,125,000 for working capital. It 
used 1940 as a test year to estimate future revenues and 
expenses. It allowed over $16,000,000 as annual operat- 
ing expenses-about $1,300,000 for taxes, $1,460,000 for 
depletion and depreciation, $600,000 for exploration 
and development costs, $8,500,000 for gas purchased. 
The Commission allowed a net increase of $421,160 
over 1940 operating expenses, which amount was to 
take care of future increase in wages, in West Virginia 
property taxes, and in exploration and development 
costs. The total amount of deductions allowed from in- 
terstate revenues was $13,495,584. 

Hope introduced evidence from which it estimated 
reproduction cost of the property at $97,000,000. It also 
presented a so-called trended ‘original cost’ estimate 
which exceeded $105,000,000. The latter was designed 
‘to indicate what the original cost of the property would 
have been if 1938 material and labor prices had pre- 
vailed throughout the whole period of the piece-meal 
construction of the company’s property since 1898.’ 44 
P.U.R.,N.S., at pages 8, 9. Hope estimated by the 
‘percent condition’ method accrued depreciation at 
about 35% of *597 reproduction cost new. On that basis 
Hope contended for a rate base of $66,000,000. The 
Commission refused to place any reliance on reproduc- 
tion cost new, saying that it was ‘not predicated upon 
facts’ and was ‘too conjectural and illusory to be given 
any weight in these proceedings.’ Id., 44 P.U.R.,U.S., 
at page 8. It likewise refused to give any ‘probative 
value’ to trended ‘original cost’ since it was ‘not foun- 
ded in fact’ but was ‘basically erroneous’ and produced 
‘irrational results.’ Id., 44 P.IJ.R., N.S., at page 9. In de- 
termining the amount of accrued depletion and depreci- 
ation the Commission, following Lindheimer v. Illinois 
Bell Telephone Co., 292 U.S. 151, 167-169, 54 S.Ct. 
658, 664-666, 78 L.Ed. 1182; Federal Power Commis- 
sion v. Natural Gas Pipeline Co., 315 U.S. 575, 592, 
593, 62 S.Ct. 736, 745, 746, 86 L.Ed. 1037, based its 
computation on ‘actual legitimate cost’. It found that 
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Hope during the years when its business was not under 
regulation did not observe ‘sound depreciation and de- 
pletion practices’ but ‘actually accumulated an excess- 
ive reserve IFN4 of about $46,000,000. Id., 44 
P.U.R.,N.S., at page IS. One member of the Commis- 
sion thought that the entire amount of the reserve should 
be deducted from ‘actual legitimate cost’ in determining 
the rate base. FN5 The majority of the *598 Commis- 
sion concluded, however, that where, as here, a business 
is brought under regulation for the first time and where 
incorrect depreciation and depletion practices have pre- 
vailed, the deduction of the reserve requirement (actual 
existing depreciation and depletion) rather than the ex- 
cessive reserve should be made so as to **286 lay ‘a 
sound basis for future regulation and control of rates.’ 
Id., 44 P.U.R.,N.S., at page 18. As we have pointed out, 
it determined accrued depletion and depreciation to be 
$22,328,016; and it allowed approximately $1,460,000 
as the annual operating expense for depletion and depre- 
ciation. FN6 

FN4 The book reserve for interstate plant 
amounted at the end of 1938 to about 
$18,000,000 more than the amount determined 
by the Commission as the proper reserve re- 
quirement. The Commission also noted that 
‘twice in the past the company has transferred 
amounts aggregating $7,500,000 from the de- 
preciation and depletion reserve to surplus. 
When these latter adjustments are taken into 
account, the excess becomes $25,500,000, 
which has been exacted from the ratepayers 
over and above the amount required to cover 
the consumption of property in the service 
rendered and thus to keep the investment unim- 
paired.’ 44 P.U.R.,N.S., at page 22. 

FN5 That contention was based on the fact that 
‘every single dollar in the depreciation and de- 
pletion reserves’ was taken ‘from gross operat- 
ing revenues whose only source was the 
amounts charged customers in the past for nat- 
ural gas. It is, therefore, a fact that the depreci- 
ation and depletion reserves have been contrib- 
uted by the customers and do not represent any 

investment by Hope.’ Id., 44 P.U.R.,N.S., at 
page 40. And see Railroad Commission v. 
Cumberland Tel. & T. Co., 212 1J.S. 414, 424, 
425, 29 S.Ct. 357, 361, 362, 53 L.Ed. 577; 2 
Bonbright, Valuation of Property (1937), p. 
1139. 

FN6 The Commission noted that the case was 
‘free from the usual complexities involved in 
the estimate of gas reserves because the geolo- 
gists for the company and the Commission 
presented estimates of the remaining recover- 
able gas reserves which were about one per 
cent apart.’ 44 P.‘CJ.R.,N.S., at pages 19, 20. 

The Commission utilized the 
‘straight-line-basis’ for determining the depre- 
ciation and depletion reserve requirements. It 
used estimates of the average service lives of 
the property by classes based in part on an in- 
spection of the physical condition of the prop- 
erty. And studies were made of Hope’s retire- 
ment experience and maintenance policies over 
the years. The average service lives of the vari- 
ous classes of property were converted into de- 
preciation rates and then applied to the cost of 
the property to ascertain the portion of the cost 
which had expired in rendering the service. 

The record in the present case shows that Hope 
is on the lookout for new sources of supply of 
natural gas and is contemplating an extension 
of its pipe line into Louisiana for that purpose. 
The Commission recognized in fixing the rates 
of depreciation that much material may be used 
again when various present sources of gas sup- 
ply are exhausted, thus giving that property 
more than scrap value at the end of its present 
use. 

Hope’s estimate of original cost was about 
$69,735,000-approximately $17,000,000 more than the 
amount found by the Commission. The item of 
$17,000,000 was made up largely of expenditures which 
prior to December 31, 1938, were charged to operating 
expenses. Chief among those expenditures was some 
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$12,600,000 expended *599 in well-drilling prior to 
1923. Most of that sum was expended by Hope for 
labor, use of drilling-rigs, hauling, and similar costs of 
well-drilling. Prior to 1923 Hope followed the general 
practice of the natural gas industry and charged the cost 
of drilling wells to operating expenses. Hope continued 
that practice until the Public Service Commission of 
West Virginia in 1923 required it to capitalize such ex- 
penditures, as does the Commission under its present 
Uniform System of Accounts.FN7 The Commission re- 
fused to add such items to the rate base stating that ‘No 
greater injustice to consumers could be done than to al- 
low items as operating expenses and at a later date in- 
clude them in the rate base, thereby placing multiple 
charges upon the consumers.’ Id., 44 P.T.J.R.,N.S., at 
page 12. For the same reason the Commission excluded 
from the rate base about $1,600,000 of expenditures on 
properties which Hope acquired from other utilities, the 
latter having charged those payments to operating ex- 
penses. The Commission disallowed certain other over- 
head items amounting to over $3,000,000 which also 
had been previously charged to operating expenses. And 
it refused to add some $632,000 as interest during con- 
struction since no interest was in fact paid. 

FN7 See Uniform System of Accounts pre- 
scribed for Natural Gas Companies effective 
January 1, 1940, Account No. 332.1. 

Hope contended that it should be allowed a return 
of not less than 8%. The Cornmission found that an 8% 
return would be unreasonable but that 6 112% was a fair 
rate of return. That rate of return, applied to the rate 
base of $33,712,526, would produce $2,191,314 annu- 
ally, as compared with the present income of not less 
than $5,801,171. 

The Circuit Court of Appeals set aside the order of 
the Commission for the following reasons. (1) It held 
that the rate base should reflect the ‘present fair value’ 
of the *600 property, that the Cornmission in determin- 
ing the ‘value’ should have considered reproduction 
cost and trended original cost, and that ‘actual legitim- 
ate cost’ (prudent investment) was not the proper meas- 
ure of ‘fair value’ where price levels had changed since 
the investment. (2) It concluded that the well-drilling 

costs and overhead items in the amount of some 
$1 7,000,000 should have been included in the rate base. 
(3) It held that accrued depletion and depreciation and 
the annual allowance for that expense should be com- 
puted on the basis of ‘present fair value’ of the property 
not on the basis of ‘actual legitimate cost’. 

**287 The Circuit Court of Appeals also held that 
the Commission had no power to make findings as to 
past rates in aid of state regulation. But it concluded 
that those findings were proper as a step in the process 
of fixing future rates. Viewed in that light, however, the 
findings were deemed to be invalidated by the same er- 
rors which vitiated the findings on which the rate order 
was based. 

Order Reducing Rates. Congress has provided in s 
4(a) of the Natural Gas Act that all natural gas rates 
subject to the jurisdiction of the Commission ‘shall be 
just and reasonable, and any such rate or charge that is 
not just and reasonable is hereby declared to be unlaw- 
ful.’ Sec. S(a) gives the Commission the power, after 
hearing, to determine the ‘just and reasonable rate’ to be 
thereafter observed and to fix the rate by order. Sec. 
S(a) also empowers the Commission to order a 
‘decrease where existing rates are un,just * * * unlawful, 
or are not the lowest reasonable rates.’ And Congress 
has provided in s 19(b) that on review of these rate or- 
ders the ‘finding of the Commission as to the facts, if 
supported by substantial evidence, shall be conclusive.’ 
Congress, however, has provided no formula by which 
the ‘just and reasonable’ rate is to be determined. It has 
not filled in the “601 details of the general prescription 
FN8 of s 4(a) and s S(a). It has not expressed in a spe- 
cific rule the fixed principle of ‘just and reasonable’. 

FN8. Sec. 6 of the Act comes the closest to 
supplying any definite criteria for rate making. 
It provides in subsection (a) that, ‘The Com- 
mission may investigate the ascertain the actual 
legitimate cost of the property of every natural- 
gas company, the depreciation therein, and, 
when found necessary for rate-making pur- 
poses, other facts which bear on the determina- 
tion of such cost or depreciation and the fair 
value of such property.’ Subsection (b) 
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provides that every natural-gas company on re- 
quest shall file with the Commission a state- 
ment of the ‘original cost’ of its property and 
shall keep the Commission informed regarding 
the ‘cost’ of all additions, etc. 

[ 1][2] When we sustained the constitutionality of 
the Natural Gas Act in the Natural Gas Pipeline Co. 
case, we stated that the ‘authority of Congress to regu- 
late the prices of commodities in interstate commerce is 
at least as great under the Fifth Amendment as is that of 
the states under the Fourteenth to regulate the prices of 
commodities in intrastate commerce.’ 3 15 U.S. at page 
582, 62 S.Ct. at page 741, 86 L,.Ed. 1037. Rate-making 
is indeed but one species of price-fixing. Munn v. 
Illinois, 94 1J.S. 113, 134, 24 L.Ed. 77. The fixing of 
prices, like other applications of the police power, may 
reduce the value of the property which is being regu- 
lated. But the fact that the value is reduced does not 
mean that the regulation is invalid. Block v. Hirsh, 256 

865, 16 A.L.R. 165; Nebbia v. New York, 291 U S .  502, 

A.L.R. 1469, and cases cited. It does, however, indicate 
that ‘fair value’ is the end product of the process of 
rate-making not the starting point as the Circuit Court of 
Appeals held. The heart of the matter is that rates can- 
not be made to depend upon ‘fair value’ when the value 
of the going enterprise depends on earnings under 
whatever rates may be anticipated. 

1J.S. 135, 155-157, 41 S.Ct. 458, 459, 460, 65 L.Ed. 

523-539, 54 S.Ct. 505, 509-517, 78 L.Ed. 940, 89 

FN9 

FN9 We recently stated that the meaning of the 
word ‘value’ is to be gathered ‘from the pur- 
pose for which a valuation is being made. Thus 
the question in a valuation for rate making is 
how much a utility will be allowed to earn. The 
basic question in a valuation for reorganization 
purposes is how much the enterprise in all 
probability can earn.’ Institutional Investors 
v. Chicago, M., St. P. & P.R. Co., 318 U S .  
523, 540, 63 S.Ct. 727,738. 

*602 [3][4][5][6][7] We held in Federal Power 
Commission v. Natural Gas Pipeline Co., supra, that the 
Commission was not bound to the use of any single for- 
mula or combination of formulae in determining rates. 

Its rate-making function, moreover, involves the making 
of ‘pragmatic adjustments.’ Id., 315 U.S. at page 586, 
62 S.Ct. at page 743, 86 L.Ed. 1037. And when the 
Commission’s order is challenged in the courts, the 
question is whether that order ‘viewed in its entirety’ 
meets the requirements of the Act. Id., 315 U.S. at 
page 586, 62 S.Ct. at page 743, 86 L.Ed. 1037. Under 
the statutory standard of ‘just and reasonable’ it is the 
result reached not the method employed which is con- 
trolling. Cf. **288Los Angel& Gas & Electric Corp. v. 
Railroad Cornmission, 289 T.J.S. 287, 304, 305, 314, 53 
S.Ct. 637, 643, 644, 647,77 L.Ed. 1180; West Ohio Gas 
Co. v. Public LJtiIities Commission (No. l), 294 lJ.S. 
63, 70, 55 S.Ct. 316, 320, 79 L,.Ed. 761; West v. Ches- 
apeake & Potomac Tel. Co., 295 U.S. 662,692, 693, 55 
S.Ct. 894, 906, 907, 79 L,.Ed. 1640 (dissenting opinion). 
It is not theory but the impact of the rate order which 
counts. If the total effect of the rate order cannot be said 
to be unjust and unreasonable, judicial inquiry under the 
Act is at an end. The fact that the method employed to 
reach that result may contain infirmities is not then im- 
portant. Moreover, the Commission’s order does not be- 
come suspect by reason of the fact that it is challenged. 
It is the product of expert judgment which carries a pre- 
sumption of validity. And he who would upset the rate 
order under the Act carries the heavy burden of making 
a convincing showing that it is invalid because it is un- 
just and unreasonable in its consequences. Cf. Railroad 
Commission v. Cumberland Tel. & T. Co., 212 U S .  
414, 29 S.Ct. 357, 53 L,.Ed. 577; Lhdheimer v. Illinois 
Bell Tel. Co., supra, 292 lJ.S. at pages 164, 169, 54 
S.Ct. at pages 663, 665, 78 L.Ed. 1182; Railroad Com- 
mission v. Pacific Gas & E. Co., 302 U.S. 388, 401, 58 
S.Ct. 334,341, 82 L.Ed. 319. 

“603 [8][9] The rate-making process under the Act, 
is . ,  the fixing of ‘just and reasonable’ rates, involves a 
balancing of the investor and the consumer interests. 
Thus we stated in the Natural Gas Pipeline Co. case that 
‘regulation does not insure that the business shall pro- 
duce net revenues.’ 315 1J.S. at page 590, 62 S.Ct. at 
page 745, 86 L.Ed. 1037. But such considerations aside, 
the investor interest has a legitimate concern with the 
financial integrity of the company whose rates are being 
regulated. From the investor or company point of view 
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it is important that there be enough revenue not only for 
operating expenses but also for the capital costs of the 
business. These include service on the debt and di- 
vidends on the stock. Cf. Chicago & Grand Trunk R. 
Co. v. Wellman, 143 1J.S. 339, 345, 346, 12 S.Ct. 400, 
402, 36 L.Ed. 176. By that standard the return to the 
equity owner should be commensurate with returns on 
investments in other enterprises having corresponding 
risks. That return, moreover, should be sufficient to as- 
sure confidence in the financial integrity of the enter- 
prise, so as to maintain its credit and to attract capital. 
See State of Missouri ex rel. South-western Bell Tel. 
Co. v. Public Service Commission, 262 1J.S. 276, 291, 
43 S.Ct. 544, 547, 67 L.Ed. 981, 31 A.L,.R. 807 (Mr. 
Justice Brandeis concurring). The conditions under 
which more or less might be allowed are not important 
here. Nor is it important to this case to determine the 
various permissible ways in which any rate base on 
which the return is computed might be arrived at. For 
we are of the view that the end result in this case cannot 
be condemned under the Act as unjust and unreasonable 
from the investor or company viewpoint. 

We have already noted that Hope is a wholly 
owned subsidiary of the Standard Oil Co. (N.J.). It has 
no securities outstanding except stock. AI1 of that stock 
has been owned by Standard since 1908. The par 
amount presently outstanding is approximately 
$28,000,000 as compared with the rate base of 
$33,712,526 established by *604 the Commission. Of 
the total outstanding stock $1 1,000,000 was issued in 
stock dividends. The balance, or about $17,000,000, 
was issued for cash or other assets. During the four dec- 
ades of its operations Hope has paid over $97,000,000 
in cash dividends. It had, moreover, accumulated by 
1940 an earned surplus of about $8,000,000. It had thus 
earned the total investment in the company nearly seven 
times. Down to 1940 it earned over 20% per year on the 
average annual amount of its capital stock issued for 
cash or other assets. On an average invested capital of 
some $23,000,000 Hope’s average earnings have been 
about 12% a year. And during this period it had accu- 
mulated in addition reserves for depletion and depreci- 
ation of about $46,000,000. Furthermore, during 1939, 
1940 and 1941, Hope paid dividends of 10% on its 

stock. And in the year 1942, during about half of which 
the lower rates were in effect, it paid dividends of 7 
1/2%. From 1939- 1942 its earned surplus increased 
from $5,250,000 to about $13,700,000, Le., to almost 
half the par value of its outstanding stock. 

As we have noted, the Commission fixed a rate of 
return which permits Hope to earn $2,191,314 annually. 
In determining that amount it stressed the importance of 
maintaining the financial integrity of the **289 coin- 
pany. It considered the financial history of Hope and a 
vast array of data bearing on the natural gas industry, 
related businesses, and general economic conditions. It 
noted that the yields on better issues of bonds of natural 
gas companies sold in the last few years were ‘close to 
3 per cent’, 44 P.U.R.,N.S., at page 33. It stated that the 
company was a ‘seasoned enterprise whose risks have 
been minimized’ by adequate provisions for depletion 
and depreciation (past and present) with ‘concurrent 
high profits‘, by ‘protected established markets, through 
affiliated distribution companies, in populous and in- 
dustralized areas’, and by a supply of gas locally to meet 
all requirements,*605 ‘except on certain peak days in 
the winter, which it is feasible to supplement in the fu- 
ture with gas from other sources.’ Id., 44 P.U.R.,N.S., at 
page 33. The Commission concluded, ‘The company’s 
efficient management, established markets, financial re- 
cord, affiliations, and its prospective business place it in 
a strong position to attract capital upon favorable terms 
when it is required.’ Id., 44 P.U.R.,N.S., at page 33. 

[ 10][11][12] In view of these various considera- 
tions we cannot say that an annual return of $2,19 1,3 14 
is not ‘just and reasonable’ within the meaning of the 
Act. Rates which enable the company to operate suc- 
cessfully, to maintain its financial integrity, to attract 
capital, and to compensate its investors for the risks as- 
sumed certainly cannot be condemned as invalid, even 
though they might produce only a meager return on the 
so-called ‘fair value’ rate base. In that connection it will 
be recalled that Hope contended for a rate base of 
$66,000,000 computed on reproduction cost new. The 
Commission points out that if that rate base were accep- 
ted, Hope’s average rate of return for the four-year peri- 
od from 1937-1940 would amount to 3.27%. During 
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that period Hope earned an annual average return of 
about 9% on the average investment. It asked for no rate 
increases. Its properties were well maintained and oper- 
ated. As the Commission says such a modest rate of 
3.27% suggests an ‘inflation of the base on which the 
rate has been computed.’ Dayton Power & Light Co. 
v. Public [Jtilities Commission, 292 U.S. 290, 312, 54 
S.Ct. 647, 657, 78 L.Ed. 1267. Cf. Lindheimer v. 
Illinois Bell Tel. Co., supra, 292 U S .  at page 164, 54 
S.Ct. at page 663, 78 LEd. 1182. The incongruity 
between the actual operations and the return computed 
on the basis of reproduction cost suggests that the Com- 
mission was wholly justified in rejecting the latter as 
the measure of the rate base. 

In view of this disposition of the controversy we 
need not stop to inquire whether the failure of the Com- 
mission to add the $17,000,000 of well-drilling and oth- 
er costs to “606 the rate base was consistent with the 
prudent investment theory as developed and applied in 
particular cases. 

[13][14][15] Only a word need be added respecting 
depletion and depreciation. We held in the Natural Gas 
Pipeline Co. case that there was no constitutional re- 
quirement ‘that the owner who embarks in a wasting-as- 
set business of limited life shall receive at the end more 
than he has put into it.’ 315 1J.S. at page 593, 62 S.C. 
at page 746, 86 L.Ed. 1037. The Circuit Court of Ap- 
peals did not think that that nile was applicable here be- 
cause Hope was a utility required to continue its service 
to the public and not scheduled to end its business on a 
day certain as was stipulated to be true of the Natural 
Gas Pipeline Co. But that distinction is quite immateri- 
al. The ultimate exhaustion of the supply is inevitable in 
the case of all natural gas companies. Moreover, this 
Court recognized in L,indheimer v. Illinois Bell Tel. 
Co., supra the propriety of basing annual depreciation 
on cost. Fl\tlo By such a procedure the **290 utility is 
made whole and the integrity of its investment main- 
tained. FN1l No more is required.FN12 We cannot ap- 
prove the contrary holding “607 of United Railways & 
Electric Co. v. West, 280 TIS. 234, 253, 254, 50 S.Ct. 
123, 126, 127, 74 L..Ed. 390. Since there are no consti- 
tutional requirements more exacting than the standards 

of the Act, a rate order which conforms to the latter 
does not run afoul of the former. 

FNlO Chief Justice Hughes said in that case ( 
292 T.J.S. at pages 168, 169, 54 S.Ct. at page 
665, 78 L,.Ed. 11 82): ‘If the predictions of ser- 
vice life were entirely accurate and retirements 
were made when and as these predictions were 
precisely fulfilled, the depreciation reserve 
would represent the consumption of capital, on 
a cost basis, according to the method which 
spreads that loss over the respective service 
periods. But if the amounts charged to operat- 
ing expenses and credited to the account for de- 
preciation reserve are excessive, to that extent 
subscribers for the telephone service are re- 
quired to provide, in effect, capital contribu- 
tions, not to make good losses incurred by the 
utility in the service rendered and thus to keep 
its investment unimpaired, but to secure addi- 
tional plant and equipment upon which the util- 
ity expects a return.’ 

FN11 See Mr. Justice Brandeis (dissenting) in 
United Railways & Electric Co. v. West, 280 

L,.Ed. 390, for an extended analysis of the 
problem. 

U.S. 234, 259-288, 50 S.Ct. 123, 128-138, 74 

‘FN12 It should be noted that the Act provides 
no specific rule governing depletion and depre- 
ciation. Sec. 9(a) merely states that the Com- 
mission ‘may from time to time ascertain and 
determine, and by order fix, the proper and ad- 
equate rates of depreciation and amortization of 
the several classes of property of each natural- 
gas company used or useful in the production, 
transportation, or sale of natural gas.’ 

The Position of West Virginia. The State of West 
Virginia, as well as its Public Service Commission, in- 
tervened in the proceedings before the Commission and 
participated in the hearings before it. They have also 
filed a brief amicus curiae here and have participated in 
the argument at the bar. Their contention is that the res- 
ult achieved by the rate order ‘brings consequences 
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which are unjust to West Virginia and its citizens' and 
which 'unfairly depress the value of gas, gas lands and 
gas leaseholds, unduly restrict development of their nat- 
ural resources, and arbitrarily transfer their properties to 
the residents of other states without ,just compensation 
therefor.' 

West Virginia points out that the Hope Natural Gas 
Co. holds a large number of leases on both producing 
and unoperated properties. The owner or grantor re- 
ceives from the operator or grantee delay rentals as 
compensation for postponed drilling. When a producing 
well is successfully brought in, the gas lease customar- 
ily continues indefinitely for the life of the field. In that 
case the operator pays a stipulated gas-well rental or in 
some cases a as royalty equivalent to one-eighth of the 

Both the owner and operator have gas marketed. 
valuable property interests in the gas which are separ- 
ately taxable under West Virginia law. The contention 
is that the reversionary interests in the leaseholds should 
be represented in the rate proceedings since it is their 
gas which is being sold in interstate "608 commerce. It 
is argued, moreover, that the owners of the reversionary 
interests should have the benefit of the 'discovery 
value' of the gas leaseholds, not the interstate con- 
sumers. Furthermore, West Virginia contends that the 
Commission in fixing a rate for natural gas produced in 
that State should consider the effect of the rate order on 
the economy of West Virginia. It is pointed out that gas 
is a wasting asset with a rapidly diminishing supply. As 
a result West Virginia's gas deposits are becoming in- 
creasingly valuable. Nevertheless the rate fixed by the 
Commission reduces that value. And that reduction, it is 
said, has severe repercussions on the economy of the 
State. It is argued in the first place that as a result of this 
rate reduction Hope's West Virginia property taxes may 
be decreased in view of the relevance which earnings 
have under West Virginia law in the assessment of 
property for tax purposes. FN14 Secondly, it is ointed 
out that West Virginia has a production taxFN1'on the 
'value' of the gas exported from the State. And we are 
told that for purposes of that tax 'value' becomes under 
West Virginia law 'practically the substantial equivalent 
of market value.' Thus West Virginia argues that under- 
valuation of Hope's gas leaseholds will cost the State 

%N13 

many thousands of dollars in taxes. The effect, it is 
urged, is to impair West Virginia's tax structure for the 
benefit of Ohio and Pennsylvania consumers. West Vir- 
ginia emphasizes, moreover, its deep interest in the con- 
servation of its natural resources including its natural 
gas. It says that a reduction of the value of these lease- 
hold values will jeopardize these conservation policies 
in three respects: (1) ""291 exploratory development of 
new fields will be discouraged; (2) abandonment of 
lowyield high-cost marginal wells will be hastened; and 
(3) secondary recovery of oil will be hampered. "609 
Furthermore, West Virginia contends that the reduced 
valuation will harm one of the great industries of the 
State and that harm to that industry must inevitably af- 
fect the welfare of the citizens of the State. It is also 
pointed out that West Virginia has a large interest in 
coal and oil as well as in gas and that these forms of 
fuel are competitive. When the price of gas is materially 
cheapened, consumers turn to that fuel in preference to 
the others. As a result this lowering of the price of nat- 
ural gas will have the effect of depreciating the price of 
West Virginia coal and oil. 

FN13 See Simonton, The Nature of the Interest 
of the Grantee IJnder an Oil and Gas Lease 
(1918), 25 W.Va.L.Quar. 295. 

FN14 West Penn Power Co. v. Board of Re- 
view, 1 12 W.Va. 442, 164 S.E. 862. 

FN15 W.Va.Rev.Code of 1943, ch. 11. Art. 13, 
ss 2a, 3a. 

West Virginia insists that in neglecting this aspect 
of the problem the Commission failed to perform the 
function which Congress entrusted to it and that the 
case should be remanded to the Commission for a modi- 
fication of its order. FN16 

FN16 West Virginia suggests as a possible 
solution (1) that a 'going concern value' of the 
company's tangible assets be included in the 
rate base and (2) that the fair market value of 
gas delivered to customers be added to the out- 
lay for operating expenses and taxes. 
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We have considered these contentions at length in 
view of the earnestness with which they have been 
urged upon us. We have searched the legislative history 
of the Natural Gas Act for any indication that Congress 
entrusted to the Commission the various considerations 
which West Virginia has advanced here. And our con- 
clusion is that Congress did not. 

[16][17] We pointed out in Illinois Natural Gas Co. 
v. Central Illinois Public Service Co., 314 U S .  498, 
506, 62 S.Ct. 384, 387, 86 L.Ed. 371, that the purpose 
of the Natural Gas Act was to provide, ‘through the ex- 
ercise of the national power over interstate commerce, 
an agency for regulating the wholesale distribution to 
public service companies of natural gas moving inter- 
state, which this Court had declared to be interstate 
commerce not subject to certain types of state regula- 
tion.’ As stated in the House Report the ‘basic purpose’ 
of this legislation was ‘to occupy’ the field in which 
such cases as “610State of Missouri v. Kansas Natural 
Gas Co., 265 U.S. 298, 44 S.Ct. 544, 68 L.Ed. 1027, 
and Public Utilities Commission v. Attleboro Steam & 
Electric Co., 273 1J.S. 83, 47 S.Ct. 294, 71 L.Ed. 549, 
had held the States might not act. H.Rep. No. 709, 75th 
Cong., 1st Sess., p. 2. In accomplishing that purpose the 
bill was designed to take ‘no authority from State com- 
missions’ and was ‘so drawn as to complement and in 
no manner usurp State regulatory authority.’ Id., p. 2. 
And the Federal Power Commission was given no au- 
thority over the ‘production or gathering of natural gas.’ 
s l(b). 

[ 181 The primary aim of this legislation was to pro- 
tect consumers against exploitation at the lands of nat- 
ural gas companies. Due to the hiatus in regulation 
which resulted from the Kansas Natural Gas Co. case 
and related decisions state commissions found it diffi- 
cult or impossible to discover what it cost interstate 
pipe-line companies to deliver gas within the consum- 
ing states; and thus they were thwarted in local regula- 
tion. H.Rep., No. 709, supra, p. 3. Moreover, the invest- 
igations of the Federal Trade Commission had disclosed 
that the majority of the pipe-line mileage in the country 
used to transport natural gas, together with an increas- 
ing percentage of the natural gas supply for pipe-line 

transportation, had been acquired by a handfiil of hold- 
ing companies. FN1 State commissions, independent 
producers, and communities having or seeking the ser- 
vice were rowing quite helpless against these combina- 
tions. FNIH These were the types of problems with 
which those articipating in the hearings were pre- 
occupiedFN1’ Congress addressed itself to those spe- 
cific evils. 

FN17 %Doc. 92, Pt. 84-A, ch. XII, Final Re- 
port, Federal Trade Commission to the Senate 
pursuant to S.Res.No. 83, 70th Cong., 1st Sess. 

FN18 S.DOC. 92, Pt. 84-A, chs. XII, XIII, OP. 

cit., supra, note 17. 

FN19 See Hearings on H.R. 11662, Subcom- 
mittee of House Committee on Interstate & 
Foreign Commerce, 74th Cong., 2d Sess.; 
Hearings on H.R. 4008, House Committee on 
Interstate & Foreign Commerce, 75th Cong., 
1 st Sess. 

*611 The Federal Power Commission was given 
**292 broad powers of regulation. The fixing of ‘just 
and reasonable’ rates (s 4) with the powers attendant 
theretoFN2’ was the heart of the new regulatory sys- 
tem. Moreover, the Commission was given certain au- 
thority by s 7(a), on a finding that the action was neces- 
sary or desirable ‘in the public interest,’ to require nat- 
ural gas companies to extend or improve their transport- 
ation facilities and to sell gas to any authorized local 
distributor. By s 7(b) it was given control over the aban- 
donment of facilities or of service. And by s 7(c), as ori- 
ginally enacted, no natural gas company could under- 
take the construction or extension of any facilities for 
the transportation of natural gas to a market in which 
natural gas was already being served by another com- 
pany, or sell any natural gas in such a market, without 
obtaining a certificate of public convenience and neces- 
sity from the Commission. In passing on such applica- 
tions for certificates of convenience and necessity the 
Commission was told by s 7(c), as originally enacted, 
that it was ‘the intention of Congress that natural gas 
shall be sold in interstate commerce for resale for ulti- 
mate public consumption for domestic, commercial, in- 
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dustrial, or any other use at the lowest possible reason- 
able rate consistent with the maintenance of adequate 
service in the public interest.' The latter provision was 
deleted from s 7(c) when that subsection was amended 
by the Act of February 7, 1942, 56 Stat. 83. By that 
amendment limited grandfather rights were granted 
companies desiring to extend their facilities and ser- 
vices over the routes or within the area which they were 
already serving. Moreover, s 7(c) was broadened so as 
to require certificates"612 of public convenience and 
necessity not only where the extensions were being 
made to markets in which natural gas was already being 
sold by another company but in other situations as well. 

FN20 The power to investigate and ascertain 
the 'actual legitimate cost' of property ( s  6), 
the requirement as to books and records (s 8), 
control over rates of depreciation (s 9), the re- 
quirements for periodic and special reports (s 
lo), the broad powers of investigation (s 14) 
are among the chief powers supporting the rate 
making function. 

[ 191 These provisions were plainly designed to pro- 
tect the consumer interests against exploitation at the 
hands of private natural gas companies. When it comes 
to cases of abandonment or of extensions of facilities or 
service, we may assume that, apart from the express ex- 
emptions FN21 contained in s 7, considerations of con- 
servation are material to the issuance of certificates of 
public convenience and necessity. But the Commission 
was not asked here for a certificate of public conveni- 
ence and necessity under s 7 for any proposed construc- 
tion or extension. It was faced with a determination of 
the amount which a private operator should be allowed 
to earn from the sale of natural gas across state lines 
through an established distribution system. Secs. 4 and 
5 ,  not s 7, provide the standards for that determination. 
We cannot find in the words of the Act or in its history 
the slightest intimation or suggestion that the exploita- 
tion of consumers by private operators through the 
maintenance of high rates should be allowed to continue 
provided the producing states obtain indirect benefits 
from it. That apparently was the Commission's view of 
the matter, for the same arguments advanced here were 

presented to the Commission and not adopted by it. 

FN21 Apart from the grandfather clause con- 
tained in s 7(c), there is the provision of s 7(f) 
that a natural gas company may enlarge or ex-. 
tend its facilities with the 'service area' de- 
termined by the Commission without any fur- 
ther authorization. 

We do not mean to suggest that Congress was un- 
mindful of the interests of the producing states in their 
natural gas supplies when it drafted the Natural Gas 
Act. As we have said, the Act does not intrude on the 
domain traditionally reserved for control by state com- 
missions; and the Federal Power Commission was given 
no authority over*613 'the production or gathering of 
natural gas.' s l(b). In addition, Congress recognized 
the legitimate interests of the States in the conservation 
of natural gas. By s 11 Congress instructed the Commis- 
sion to make reports on compacts between two or more 
States dealing with the conservation, production and 
transportation of natural gas. FN22 The Commission 
was also ""293 directed to recommend further legisla- 
tion appropriate or necessary to carry out any proposed 
compact and 'to aid in the conservation of natural-gas 
resources within the IJnited States and in the orderly, 
equitable, and economic production, transportation, and 
distribution of natural gas.' s 1 l(a). Thus Congress was 
quite aware of the interests of the producing states in 
their natural gas supplies.FN23 But it left the protection 
of *614 those interests to measures other than the rnain- 
tenance of high rates to private companies. If the Com- 
mission is to be compelled to let the stockholders of 
natural gas companies have a feast so that the producing 
states may receive crumbs from that table, the present 
Act must be redesigned. Such a project raises questions 
of policy which go beyond our province. 

FN22 See P.L. 117, approved July 7, 1943, 57 
Stat. 383 containing an 'Interstate Compact to 
Conserve Oil and Gas' between Oklahoma, 
Texas, New Mexico, Illinois, Colorado, and 
Kansas. 

FN23 As we have pointed out, s 7(c) was 
amended by the Act of February 7, 1942, 56 
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Stat. 83, so as to require certificates of public 
convenience and necessity not only where the 
extensions were being made to markets in 
which natural gas was already being sold by 
another company but to other situations as 
well. Considerations of conservation entered 
into the proposal to give the Act that broader 
scope. H.Rep.No. 1290, 77th Cong. 1st Sess., 
pp. 2, 3. And see Annual Report, Federal 
Power Commission (1940) pp. 79, 80; Baum, 
The Federal Power Commission and State TJtil- 
ity Regulation (1942), p. 261. 

The bill amending s 7(c) originally contained a 
subsection (h) reading as follows: 'Nothing 
contained in this section shall be construed to 
affect the authority o f a  State within which nat- 
ural gas is produced to authorize or require the 
construction or extension of facilities for the 
transportation and sale of such gas within such 
State: Provided, however, That the Commis- 
sion, after a hearing upon complaint or upon its 
own motion, may by order forbid any intrastate 
construction or extension by any natural-gas 
company which it shall find will prevent such 
company from rendering adequate service to its 
customers in interstate or foreign commerce in 
territory already being served.' See Hearings 
on H.R. 5249, House Committee on Interstate 
& Foreign Commerce, 77th Cong., 1st Sess., 
pp. 7, 11, 21, 29, 32, 33. In explanation of its 
deletion the House Committee Report stated, 
pp. 4, 5: 'The increasingly important problems 
raised by the desire of several States to regulate 
the use of the natural gas produced therein in 
the interest of consumers within such States, as 
against the Federal power to regulate interstate 
commerce in the interest of both interstate and 
intrastate consumers, are deemed by the com- 
mittee to warrant further intensive study and 
probably a more retailed and comprehensive 
plan for the handling thereof than that which 
would have been provided by the stricken sub- 
section.' 

[20] It is hardly necessary to add that a limitation 
on the net earnings of a natural gas company from its 
interstate business is not a limitation on the power of 
the producing state either to safeguard its tax revenues 
from that industry FN24 or to protect the interests of 

FN25 those who sell their gas to the interstate operator. 
The return which ""294 the Commission*615 allowed 
was the net return after all such charges. 

FN24 We have noted that in the annual operat- 
ing expenses of some $16,000.000 the Com- 
mission included West Virginia and federal 
taxes. And in the net increase of $42 1,160 over 
1940 operating expenses allowed by the Com- 
mission was some $80,000 for increased West 
Virginia property taxes. The adequacy of these 
amounts has not been challenged here. 

FN25 The Commission included in the aggreg- 
ate annual operating expenses which it allowed 
some $8,500,000 for gas purchased. It also al- 
lowed about $1,400,000 for natural gas produc- 
tion and about $600,000 for exploration and 
development. 

It is suggested, however, that the Commission 
in ascertaining the cost of Hope's natural gas 
production plant proceeded contrary to s I@) 
which provides that the Act shall not apply to 
'the production or gathering of natural gas'. But 
such valuation, like the provisions for operat- 
ing expenses, is essential to the rate-making 
function as customarily performed in this coun- 
try. Cf. Smith, The Control of Power Rates in 
the United States and England (1 932), 159 The 
Annals 101. Indeed s 14(b) of the Act gives the 
Commission the power to 'determine the pro- 
priety and reasonableness of the inclusion in 
operating expenses, capital, or surplus of all 
delay rentals or other forms of rental or com- 
pensation for unoperated lands and leases.' 

It is suggested that the Commission has failed to 
perform its duty under the Act in that it has not allowed 
a return for gas production that will be enough to induce 
private enterprise to perform completely and efficiently 
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its functions for the public. The Commission, however, 
was not oblivious of those matters. It considered them. 
It allowed, for example, delay rentals and ex loration 

fN26 No and development costs in operating expenses. 
serious attempt has been made here to show that they 
are inadequate. We certainly cannot say that they are, 
unless we are to substitute our opinions for the expert 
judgment of the administrators to whom Congress en- 
trusted the decision. Moreover, if in light of experience 
they turn out to be inadequate for development of new 
sources of supply, the doors of the Commission are 
open for increased allowances. This is not an order for 
all time. The Act contains machinery for obtaining rate 
adjustments. s 4. 

FN26 See note 25, supra. 

[21][22] But it is said that the Commission placed 
too low a rate on gas for industrial purposes as com- 
pared with gas for domestic purposes and that industrial 
uses should be discouraged. It should be noted in the 
first place that the rates which the Commission has 
fixed are Hope's inteistate wholesale rates to distribut- 
ors not interstate rates to industrial users FN27 and do- 
mestic consumers. We hardly '616 can assume, in view 
of the history of the Act and its provisions, that the re- 
sales intrastate by the customer companies which dis- 
tribute the gas to ultimate consumers in Ohio and 
Pennsylvania are sub'ect to the rate-making powers of 
the CommissionFN2* But in any event those rates are 
not in issue here. Moreover, we fail to find in the power 
to fix 'just and reasonable' rates the power to fix rates 
which will disallow or discourage resales for industrial 
use. The Committee Report stated that the Act provided 
'for regulation along recognized and more or less stand- 
ardized lines' and that there was 'nothing novel in its 
provisions'. H.Rep.No.709, supra, p. 3. Yet if we are 
now to tell the Commission to fix the rates so as to dis- 
courage particular uses, we would indeed be injecting 
into a rate case a 'novel' doctrine which has no express 
statutory sanction. The same would be true if we were 
to hold that the wasting-asset nature of the industry re- 
quired the maintenance of the level of rates so that nat- 
ural gas companies could make a greater profit on each 
unit of gas sold. Such theories of rate-making for this 

industry may or may not be desirable. The difficulty is 
that s 4(a) and s 5(a) contain only the conventional 
standards of rate-making for natural gas companies. 
FN29 The "617 Act of February 7, 1942, by broadening 
s 7 gave the Commission some additional authorit to 

F&30 deal with the conservation aspects of the problem. 
But s 4(a) and s 5(a) were not changed. If the standard 
""295 of ',just and reasonable' is to sanction the main- 
tenance of high rates by a natural gas company because 
they restrict the use of natural gas for certain purposes, 
the Act must be further amended. 

FN27 The Commission has expressed doubts 
over its power to fix rates on 'direct sales to in- 
dustries' from interstate pipelines as distin- 
guished from 'sales for resale to the industrial 
customers of distributing companies.' Annual 
Report, Federal Power Commission (1940), p. 
11. 

FN28. Sec. l(b) of the Act provides: 'The pro- 
visions of this Act shall apply to the transporta- 
tion of natural gas in interstate commerce, to 
the sale in interstate commerce of natural gas 
for resale for ultimate public consumption for 
domestic, commercial, industrial, or any other 
use, and to natural-gas companies engaged in 
such transportation or sale, but shall not apply 
to any other transportation or sale of natural 
gas or to the local distribution of natural gas or 
to the facilities used for such distribution or to 
the production or gathering of natural gas.' 
And see s 2(6), defining a 'natural-gas com- 
pany', and H.Rep.No. 709, supra, pp. 2, 3. 

FN29 The wasting-asset characteristic of the 
industry was recognized prior to the Act as re- 
quiring the inclusion of a depletion allowance 
among operating expenses. See Columbus Gas 
& Fuel Co. v. Public Utilities Commission, 292 
U S .  398,404, 40.5, 54 S.Ct. 763, 766, 767, 78 
L,.Ed. 1327, 91 A.L.R. 1403. But no such the- 
ory of rate-making for natural gas companies as 
is now suggested emerged from the cases 
arising during the earlier period of regulation. 
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FN30 The Commission has been alert to the 
problems of conservation in its administration 
of the Act. It has indeed suggested that it might 
be wise to restrict the use of natural gas ‘by 
functions rather than by areas.’ Annual Report 
(1940) p. 79. 

The Commission stated in that connection that 
natural gas was particularly adapted to certain 
industrial uses. But it added that the general 
use of such gas ‘under boilers for the produc- 
tion of steam’ is ‘under most circumstances of 
very questionable social economy.’ Ibid. 

[23][24] It is finally suggested that the rates 
charged by Hope are discriminatory as against domestic 
users and in favor of industrial users. That charge is ap- 
parently based on s 4(b) of the Act which forbids natur- 
al gas companies from maintaining ‘any unreasonable 
difference in rates, charges, service, facilities, or in any 
other respect, either as between localities or as between 
classes of service.’ The power of the Cornmission to 
eliminate any such unreasonable differences or discrim- 
inations is plain. s S(a). The Commission, however, 
made no findings under s 4(b). Its failure in that regard 
was not challenged in the petition to review. And it has 
not been raised or argued here by any party. Hence the 
problem of discrimination has no proper place in the 
present decision. It will be time enough to pass on that 
issue when it is presented to us. Congress has entrusted 
the administration of the Act to the Commission not to 
the courts. Apart from the requirements of judicial re- 
view it is not “618 for us to advise the Commission how 
to discharge its functions. 

Findings as to the Lawfulness of Past Rates. As we 
have noted, the Commission made certain findings as to 
the lawfulness of past rates which Hope had charged its 
interstate customers. Those findings were made on the 
complaint of the City of Cleveland and in aid of state 
regulation. It is conceded that under the Act the Com- 
mission has no power to make reparation orders. And its 
power to fix rates admittedly is limited to those ‘to be 
thereafter observed and in force.’ s S(a). But the Com- 
mission maintains that it has the power to make findings 
as to the lawfulness of past rates even though it has no 

power to fix those rates.FN3 However that may be, we 
do not think that these findings were reviewable under s 
19(b) of the Act. That section gives any party 
‘aggrieved by an order’ of the Commission a review ‘of 
such order’ in the circuit court of appeals for the circuit 
where the natural gas company is located or has its prin- 
cipal place of business or in the United States Court of 
Appeals for the District of Columbia. We do not think 
that the findings in question fall within that category. 

FN31 The argument is that s 4(a) makes 
‘unlawful’ the charging of any rate that is not 
just and reasonable. And s 14(a) gives the 
Commission power to investigate any matter 
‘which it may find necessary or proper in order 
to determine whether any person has violated’ 
any provision of the Act. Moreover, s S(b) 
gives the Commission power to investigate and 
determine the cost of production or transporta- 
tion of natural gas in cases where it has ‘no au- 
thority to establish a rate governing the trans- 
portation or sale of such natural gas.’ And s 
17(c) directs the Commission to ‘make avail- 
able to the several State commissions such in- 
formation and reports as may be of assistance 
in State regulation of natural-gas companies.’ 
For a discussion of these points by the Com- 
mission see 44 P.U.R.,N.S., at pages 34, 35. 

[25][26] The Court recently summarized the vari- 
ous types of administrative action or determination re- 
viewable as orders under the TJrgent Deficiencies Act of 
October 22, “619 1913, 28 T.J.S.C. ss 45, 47a, 28 
1J.S.C.A. ss 45, 47a, and kindred statutory provisions. 
Rochester Tel. Corp. v. United States, 307 IJ.S. 125, 59 
S.Ct. 754, 83 L.Ed. 1147. It was there pointed out that 
where ‘the order sought to be reviewed does not of it- 
self adversely affect complainant but only affects his 
rights adversely on the contingency of future adminis- 
trative action’, it is not reviewable. Id., 307 U.S. at 
page 130, 59 S.Ct. at page 757, 83 L.Ed. 1147. The 
Court said, ‘In view of traditional conceptions of federal 
judicial power, resort to the courts in these situations is 
either premature or wholly beyond their province.’ 
**296Id., 307 1J.S. at page 130,59 S.Ct. at page 757,83 
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L.Ed. 1147. And see TJnited States v. L,os Angeles s.1.r. 
c/o., 273 U.S. 299, 309, 310, 47 S.Ct. 413, 414, 415, 71 
L.Ed. 651; Shannahan v. IJnited States, 303 U S .  596, 
58 S.Ct. 732, 82 L,.Ed. 1039. These considerations are 
apposite here. The Commission has no authority to en- 
force these findings. They are ‘the exercise solely of the 
function of investigation.’ TJnited States v. Laos 
Angeles & S.L.R. Co., supra, 273 1J.S. at page 310, 47 
S.Ct. at page 414, 71 L.Ed. 651. They are only a prelim- 
inary, interim step towards possible future action-action 
not by the Commission but by wholly independent 
agencies. The outcome of those proceedings may turn 
on factors other than these findings. These findings may 
never result in the respondent feeling the pinch of ad- 
ministrative action. 

Reversed. 

Mr. Justice ROBERTS took no part in the consideration 
or decision of this case. 
Opinion of Mr. Justice BLACK and Mr. Justice 
MURPHY I 

We agree with the Court’s opinion and would add 
nothing to what has been said but for what is patently a 
wholly gratuitous assertion as to Constitutional law in 
the dissent of Mr. Justice FRANKFLIRTER. We refer to 
the statement that ‘Congressional acquiescence to date 
in the doctrine of Chicago, etc., R. Co. v. Minnesota, 
supra (134 U.S. 418, 10 S.Ct. 462, 702, 33 L.Ed. 970), 
may fairly be claimed.’ That was the case in which a 
majority of this Court was finally induced to expand the 
meaning “620 of ‘due process’ so as to give courts 
power to block efforts of the state and national govern- 
ments to regulate economic affairs. The present case 
does not afford a proper occasion to discuss the sound- 
ness of that doctrine because, as stated in Mr. Justice 
FRANKFURTER’S dissent, ‘That issue is not here in 
controversy.’ The salutary practice whereby courts do 
not discuss issues in the abstract applies with peculiar 
force to Constitutional questions. Since, however, the 
dissent adverts to a highly controversial due process 
doctrine and implies its acceptance by Congress, we 
feel compelled to say that we do not understand that 
Congress voluntarily has acquiesced in a Constitutional 
principle of government that courts, rather than legislat- 

ive bodies, possess final authority over regulation of 
economic affairs. Even this Court has not always fully 
embraced that principle, and we wish to repeat that we 
have never acquiesced in it, and do not now. See Feder- 
al Power Commission v. Natural Gas Pipeline Co., 315 

1037. 
1J.S. 575, 599-601, 62 S.Ct. 736, 749, 750, 86 L.Ed. 

Mr. Justice REED, dissenting. 
This case involves the problem of rate making un- 

der the Natural Gas Act. Added importance arises from 
the obvious fact that the principles stated are generally 
applicable to all federal agencies which are entrusted 
with the determination of rates for utilities. Because my 
views differ somewhat from those of my brethren, it 
may be of some value to set them out in a summary 
form. 

The Congress may fix utility rates in situations sub- 
,ject to federal control without regard to any standard ex- 
cept the constitutional standards of due process and for 
taking private property for public use without ,just com- 
pensation, Wilson v. New, 243 L J S .  332, 350, 37 S.Ct. 
298, 302, 61 L,.Ed. 755, L.R.A.I917E, 938, 
Ann.Cas. 191 8A, 1024. A Commission, however, does 
not have this freedom of action. Its powers are limited 
not only by the constitutional standards but also by the 
standards of the delegation. Here the standard added by 
the Natural Gas Act is that the rate be ‘just *621 and 
reasonable.’FN1 Section gFN2 **297 throws additional 
light on the meaning of these words. 

FN1 Natural Gas Act, s 4(a), 52 Stat. 821, 822, 
15 [J.S.C. s 717c(a), 1.5 1J.S.C.A. s 717c(a). 

FN2 52 Stat. 821, 824, 15 U.S.C. s 717e, 15 
LJ.S.C.A. s 717e: 

‘(a) The Commission may investigate and as- 
certain the actual legitimate cost of the prop- 
erty of every natural-gas company, the depreci- 
ation therein, and, when found necessary for 
rate-making purposes, other facts which bear 
on the determination of such cost or depreci- 
ation and the fair value of such property. 
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'(b) Every natural-gas company upon request 
shall file with the Commission an inventory of 
all or any part of its property and a statement of 
the original cost thereof, and shall keep the 
Commission informed regarding the cost of all 
additions, betterments, extensions, and new 
construction. ' 

When the phrase was used by Congress to describe 
allowable rates, it had relation to something ascertain- 
able. The rates were not left to the whim of the Com- 
mission. The rates fixed would produce an annual return 
and that annual return was to be compared with a theor- 
etical ,just and reasonable return, all risks considered, on 
the fair value of the property used and useful in the pub- 
lic service at the time of the determination. 

Such an abstract test is not precise. The agency 
charged with its determination has a wide range before 
it could properly be said by a court that the agency had 
disregarded statutory standards or had confiscated the 
property of the utility for public use. Cf. Chicago, M. & 
St. P.R. Co. v. Minnesota, 134 U.S. 418, 461-466, 10 
S.Ct. 462, 702, 703-705, 33 L,.Ed. 970, dissent. This is 
as Congress intends. Rates are left to an experienced 
agency particularly competent by training to appraise 
the amount required. 

The decision as to a reasonable return had not been 
a source of great difficulty, for borrowers and lenders 
reached such agreements daily in a multitude of Situ- 
ations; and although the determination of fair value had 
been troublesome, its essentials had been worked out in 
fairness to investor and consumer by the time of the en- 
actment"622 of this Act. Cf. L.os Angeles G. & E. Corp. 
v. Railroad Comm., 289 U.S. 287, 304 et seq., 53 S.Ct. 
637, 643 et seq., 77 L.Ed. 1180. The results were well 
known to Congress and had that body desired to depart 
from the traditional concepts of fair value and earnings, 
it would have stated its intention plainly. Helvering v. 
Griffiths, 3 18 T.J.S. 37 1 , 63 S.Ct. 636. 

It was already clear that when rates are in dispute, 
'earnings produced by rates do not afford a standard for 
decision.' 289 U.S. at page 305, 53 S.Ct. at page 644, 
77 L.Ed. 11 80. Historical cost, prudent investment and 

reproduction costFN3 were all relevant factors in de- 
termining fair value. Indeed, disregarding the pioneer 
investor's risk, if prudent investment and reproduction 
cost were not distorted by changes in price levels or 
technology, each of them would produce the same res- 
ult. The realization from the risk of an investment in a 
speculative field, such as natural gas utilities, should be 
reflected in the present fair valuesFN4 The amount of 
evidence to be admitted on any point was of course in 
the agency's reasonable discretion, and it was free to 
give its own weight to these or other factors and to de- 
termine from all the evidence its own judgment as to the 
necessary rates. 

FN3 'Reproduction cost' has been variously 
defined, but for rate making purposes the most 
useful sense seems to be, the minimum amount 
necessary to create at the time of the inquiry a 
modern plant capable of rendering equivalent 
service. See I Bonbright, Valuation of Property 
(1937) 152. Reproduction cost as the cost of 
building a replica of an obsolescent plant is not 
of real significance. 

'Prudent investment' is not defined by the 
Court. It may mean the sum originally put in 
the enterprise, either with or without additional 
amounts from excess earnings reinvested in the 
business. 

FN4 It is of no more than bookkeeping signi- 
ficance whether the Commission allows a rate 
of return commensurate with the risk of the ori- 
ginal investment or the lower rate based on cur- 
rent risk and a capitalization reflecting the es- 
tablished earning power of a successful com- 
pany and the probable cost of duplicating its 
services. Cf. American T. & T. Co. v. United 
States, 299 U.S. 232, 57 S.Ct. 170, 81 L.Ed. 
142. But the latter is the traditional method. 

*623 I agree with the Court in not imposing a rule 
of prudent investment alone in determining the rate 
base. This leaves the Commission free, as I understand 
it, to use any available evidence for its finding of fair 
value, including both prudent investment and the cost of 
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installing at the present time an efficient system for fur- 
nishing the needed utility service. 

My disagreement with the Court arises primarily 
from its view that it makes no **298 difference how the 
Commission reached the rate fixed so long as the result 
is fair and reasonable. For me the statutory command to 
the Commission is more explicit. Entirely aside from 
the constitutional problem of whether the Congress 
could validly delegate its rate making power to the 
Commission, in toto and without standards, it did legis- 
late in the light of the relation of fair and reasonable to 
fair value and reasonable return. The Cornmission must 
therefore make its findings in observance of that rela- 
tionship. 

The Federal Power Commission did not, as 1 con- 
strue their action, disregard its statutory duty. They 
heard the evidence relating to historical and reproduc- 
tion cost and to the reasonable rate of return and they 
appraised its weight. The evidence of reproduction cost 
was rejected as unpersuasive, but from the other evid- 
ence they found a rate base, which is to me a determina- 
tion of fair value. On that base the earnings allowed 
seem fair and reasonable. So far as the Commission 
went in appraising the property employed in the service, 
I find nothing in the result which indicates confiscation, 
unfairness or unreasonableness. Good administration of 
rate making agencies under this method would avoid 
undue delay and render revaluations unnecessary except 
after violent fluctuations of price levels. Rate making 
under this method has been subjected to criticism. But 
until Congress changes the standards for the agencies, 
these rate making bodies should continue the conven- 
tional theory of rate "624 making. It will probably be 
simpler to improve present methods than to devise new 
ones. 

But a major error, I think was committed in the dis- 
regard by the Commission of the investment in explor- 
atory operations and other recognized capital costs. 
These were not considered by the Commission because 
they were charged to operating expenses by the com- 
pany at a time when it was unregulated. Congress did 
not direct the Commission in rate making to deduct 
from the rate base capital investment which had been 

recovered during the unregulated period through excess 
earnings. In my view this part of the investment should 
no more have been disregarded in the rate base than any 
other capital investment which previously had been re- 
covered and paid out in dividends or placed to surplus. 
Even if prudent investment throughout the life of the 
property is accepted as the formula for figuring the rate 
base, it seems to me illogical to throw out the admit- 
tedly prudent cost of part of the property because the 
earnings in the unregulated period had been sufficient to 
return the prudent cost to the investors over and above a 
reasonable return. What would the answer be under the 
theory of the Commission and the Court, if the only 
prudent investment in this utility had been the seventeen 
million capital charges which are now disallowed? 

For the reasons heretofore stated, I should affirm 
the action of the Circuit Court of Appeals in returning 
the proceeding to the Commission for further considera- 
tion and should direct the Commission to accept the dis- 
allowed capital investment in determining the fair value 
for rate making purposes. 
Mr. Justice FRANKFURTER, dissenting. 

My brother JACKSON has analyzed with particu- 
larity the economic and social aspects of natural gas as 
well as "625 the difficulties which led to the enactment 
of the Natural Gas Act, especially those arising out of 
the abortive attempts of States to regulate natural gas 
utilities. The Natural Gas Act of 1938 should receive 
application in the light of this analysis, and Mr. Justice 
JACKSON has, I believe, drawn relevant inferences re- 
garding the duty of the Federal Power Commission in 
fixing natural gas rates. His exposition seems to me un- 
answered, and I shall say only a few words to emphas- 
ize my basic agreement with him. 

For our society the needs that are met by public 
utilities are as truly public services as the traditional 
governinental functions of police and justice. They are 
not less so when these services are rendered by private 
enterprise under governmental regulation. Who ulti- 
mately determines the ways of regulation, is the decis- 
ive aspect in the public supervision of privately-owned 
utilities. Foreshadowed nearly sixty years ago, Railroad 
Commission Cases (Stone v. Farmers' Loan & Trust 

0 201 1 Thomson Reuters. No Claim to Orig. US Gov. Works. 



64 S.Ct. 281 
320 IJ.S. 591,51 P.TJ.R.(NS) 193,64 S.Ct. 281,88 L.E6 333 
(Cite as: 320 U.S. 591,64 S.Ct. 281) 

Page 22 

Co.), 116 U.S. 307, 331, 6 S.Ct. 334, 344, 388, 1191, 29 
LEd. 636, it was decided more than fifty ""299 years 
ago that the final say under the Constitution lies with 
the judiciary and not the legislature. Chicago, etc., R. 
Co. v. Minnesota, 134 U.S. 418, 10 S.Ct. 462, 702, 33 
L.Ed. 970. 

While legal issues touching the proper distribution 
of governmental powers under the Constitution may al- 
ways be raised, Congressional acquiescence to date in 
the doctrine of Chicago, etc., R. Co. v. Minnesota, 
supra, may fairly be claimed. But in any event that issue 
is not here in controversy. As pointed out in the opin- 
ions of my brethren, Congress has given only limited 
authority to the Federal Power Commission and made 
the exercise of that authority subject to judicial review. 
The Commission is authorized to fix rates chargeable 
for natural gas. But the rates that it can fix must be 'just 
and reasonable'. s 5 of the Natural Gas Act, 15 lJ.S.C. s 
717d, 15 U.S.C.A. s 717d. Instead of making the Com- 
mission's rate determinations final, Congress"626 spe- 
cifically provided for court review of such orders. To be 
sure, 'the finding of the Commission as to the facts, if 
supported by substantial evidence' was made 
'conclusive', s 19 of the Act, 15 U.S.C. s 717r; 15 
U.S.C.A. s 717r. But obedience of the requirement of 
Congress that rates be 'just and reasonable' is not an is- 
sue of fact of which the Commission's own determina- 
tion is conclusive. Otherwise, there would be nothing 
for a court to review except questions of compliance 
with the procedural provisions of the Natural Gas Act. 
Congress might have seen fit so to cast its legislation. 
But it has not done so. It has committed to the adminis- 
tration of the Federal Power Commission the duty of 
applying standards of fair dealing and of reasonableness 
relevant to the purposes expressed by the Natural Gas 
Act. The requirement that rates must be 'just and reas- 
onable' means ,just and reasonable in relation to appro- 
priate standards. Otherwise Congress would have direc- 
ted the Commission to fix such rates as in the judgment 
of the Cornmission are just and reasonable; it would not 
have also provided that such determinations by the 
Commission are sub,ject to court review. 

To what sources then are the Commission and the 

courts to go for ascertaining the standards relevant to 
the regulation of natural gas rates? It is at this point 
that Mr. Justice JACKSON'S analysis seems to me per- 
tinent. There appear to be two alternatives. Either the 
fixing of natural gas rates must be left to the unguided 
discretion of the Commission so long as the rates it 
fixes do not reveal a glaringly had prophecy of the abil- 
ity of a regulated utility to continue its service in the fu- 
ture. Or the Commission's rate orders must be founded 
on due consideration of all the elements of the public 
interest which the production and distribution of natural 
gas involve just because it is natural gas. These ele- 
ments are reflected in the Natural Gas Act, if that Act 
be applied as an entirety. See, for "627 instance, ss 
4(a)(b)(c)(d), 6, and 11, 15 LJ.S.C. ss 717c(a)(b)(c)(d), 
717e, and 717J, 15 U.S.C.A. ss 717c(a-d), 717e, 717j. 
Of course the statute is not concerned with abstract the- 
ories of ratemaking. But its very foundation is the 
'public interest', and the public interest is a texture of 
multiple strands. It includes more than contemporary in- 
vestors and contemporary consumers. The needs to be 
served are not restricted to immediacy, and social as 
well as economic costs must be counted. 

It will not do to say that it must all be left to the 
skill of experts. Expertise is a rational process and a ra- 
tional process implies expressed reasons for judgment. 
It will little advance the public interest to substitute for 
the hodge-podge of the rule in Sniyth v. Ames, 169 lJ.S. 
466, 18 S.Ct. 418, 42 L.Ed. 819, an encouragement of 
conscious obscurity or confiision in reaching a result, on 
the assumption that so long as the result appears harm- 
less its basis is irrelevant. That may be an appropriate 
attitude when state action is challenged as unconstitu- 
tional. Cf. Driscoll v. Edison Light & Power Co., 307 
U.S. 104, 59 S.Ct. 715, 83 L.Ed. 1134. But it is not to 
be assumed that it was the design of Congress to make 
the accommodation of the conflicting interests exposed 
in Mr. Justice JACKSON'S opinion the occasion for a 
blind clash of forces or a partial assessment of relevant 
factors, either before the Cornmission or here. 

The objection to the Commission's action is not that 
the rates it granted were too low but that the range of its 
vision was too narrow. And since the issues before the 
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Commission involved no less than the ""300 total pub- 
lic interest, the proceedings before it should not be 
judged by narrow conceptions of common law pleading. 
And so I conclude that the case should be returned to 
the Commission. In order to enable this Court to dis- 
charge its duty of reviewing the Commission's order, 
the Commission should set forth with explicitness the 
criteria by which it is guided "628 in determining that 
rates are 'just and reasonable', and it should determine 
the public interest that is in its keeping in the perspect- 
ive of the considerations set forth by Mr. Justice JACK.- 
SON. 

By Mr. Justice JACKSON 

Certainly the theory of the court below that ties 
rate-making to the fair-value-reproduction-cost formula 
should be overruled as in conflict with Federal Power 
Commission v. Natural Gas Pipeline CoFN1 But the 
case should, I think, be the occasion for reconsideration 
of our rate-making doctrine as applied to natural gas 
and should be returned to the Commission for further 
consideration in the light thereof. 

FN1 315 U S .  5 7 5 6 2  S.Ct. 736, 86 L,.Ed. 1037 

The Commission appears to have understood the ef- 
fect of the two opinions in the Pipeline case to be at 
least authority and perhaps direction to fix natural gas 
rates by exclusive application of the 'prudent invest- 
ment' rate base theory. This has no warrant in the opin- 
ion of the Chief Justice for the Court, however, which 
released the Commission from subservience to 'any 
single formula or combination of formulas' provided its 
order, 'viewed in its entirety, produces no arbitrary res- 
ult.' 315 TJS. at page 586, 62 S.Ct. at page 743, 86 
L,.Ed. 1037. The minority opinion I understood to ad- 
vocate the 'prudent investment' theory as a sufficient 
guide in a natural gas case. The view was expressed in 
the court below that since this opinion was not ex- 

FN2 I pressly controverted it must have been approved. 
disclaim this imputed"629 approval with some particu- 
larity, because I attach importance at the very beginning 
of federal regulation of the natural gas industry to ap- 
proaching it as the performance of economic functions, 

not as the performance of legalistic rihials. 

FN2 Judge Dobie, dissenting below, pointed 
out that the majority opinion in the Pipeline 
case 'contains no express discussion of the 
Prudent Investment Theory' and that the con- 
curring opinion contained a clear one, and said, 
'It is difficult for me to believe that the major- 
ity of the Supreme Court, believing otherwise, 
would leave such a statement unchallenged.' ( 
134 F.2d 287, 312.) The fact that two other 
Justices had as matter of record in our books 
long opposed the reproduction cost theory of 
rate bases and had commented favorably on the 
prudent investment theory may have influenced 
that conclusion. See opinion of Mr. Justice 
Frankfurter in Driscoll v. Edison Light & 
Power Co., 307 1J.S. 104, 122, 59 S.Ct. 715, 
724, 83 L.Ed. 1134, and my brief as Solicitor 
General in that case. It should be noted, 
however, that these statements were made, not 
in a natural gas case, but in an electric power 
case-a very important distinction, as I shall try 
to make plain. 

I. 
Solutions of these cases must consider eccentricit- 

ies of the industry which gives rise to them and also to 
the Act of Congress by which they are governed. 

The heart of this problem is the elusive, exhaust- 
ible, and irreplaceable nature of natural gas itself. Given 
sufficient money, we can produce any desired amount 
of railroad, bus, or steamship transportation, or commu- 
nications facilities, or capacity for generation of electric 
energy, or for the manufacture of gas of a kind. In the 
service of such utilities one customer has little concern 
with the amount taken by another, one's waste will not 
deprive another, a volume of service and be created 
equal to demand, and today's demands will not exhaust 
or lessen capacity to serve tomorrow. But the wealth of 
Midas and the wit of man cannot produce or reproduce 
a natural gas field. We cannot even reproduce the gas, 
for our manufactured product has on1 about half the 
heating value per unit of nature's own. F k 3  
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FN3 Natural gas from the Appalachian field 
averages about 10.50 to 1150 B.T.TJ. content, 
while by-product manufactured gas is about 
530 to 540. Moody's Manual of Public Utilities 
(1 943) 13.50; Youngberg, Natural Gas (1 930) 7. 

**301 Natural gas in some quantity is produced in 
twenty-four states. It is consumed in only thirty-five 
states, and is "630 available only to about 7,600,000 
consumers.FN4 Its availability has been more localized 
than that of any other utility service because it has de- 
pended more on the caprice of nature. 

FN4 Sen.Rep. No. 1162, 75th Cong., 1st Sess., 
2. 

The supply of the Hope Company is drawn from 
that old and rich and vanishing field that flanks the Ap- 
palachian mountains. Its center of production is 
Pennsylvania and West Virginia, with a fringe of lesser 
production in New York, Ohio, Kentucky, Tennessee, 
and the north end of Alabama. Oil was discovered in 
commercial quantities at a depth of only 69 1/2 feet 
near Titusville, Pennsylvania, in 1859. Its value then 
was about $16 per barrel.FNS The oil branch of the pet- 
roleum industry went forward at once, and with unpre- 
cedented speed. The area productive of oil and gas was 
roughed out by the drilling of over 19,000 'wildcat' 
wells, estimated to have cost over $222,000,000. Of 
these, over 18,000 or 94.9 per cent, were 'dry holes.' 
About five per cent, or 990 wells, made discoveries of 
commercial importance 767 of them resulting chiefly in 
oil and 223 in gas only?N6 Prospecting for many years 
was a search for oil, and to strike gas was a misfortune. 
Waste during this period and even later is appalling. 
Gas was regarded as having no commercial value until 
about 1882, in which ear the total yield was valued 
only at about $75,000. Since then, contrary to oil, 
which has become cheaper gas in this field has pretty 
steadily advanced in price. 

8N7 

FN5 Arnold and Kemnitzer, Petroleum in the 
United States and Possessions (193 1) 78. 

FN6. Id. at 62-63. 

FN7. Id. at 61. 

While for many years natural gas had been distrib- 
uted on a small scale for lightingYN8 its acceptance 
was slow, "631 facilities for its utilization were primit- 
ive, and not until 1885 did it take on the appearance of a 
substantial industryFN9 Soon monopoly of production 
or markets developedFN1' To get gas from the moun- 
tain country, where it was largely found, to centers of 
population, where it was in demand, required very large 
investment. By ownership of such facilities a few cor- 
porate systems, each including several companies, con- 
trolled access to markets. Their purchases became the 
dominating factor in giving a market value to gas pro- 
duced by many small operators. Hope is the market for 
over 300 such operators. By 1928 natural gas in the Ap- 
palachian field commanded an average price of 21.1 
cents per m.c.f. at points of production and was bring- 
ing 45.7 cents at points of consumption. FN1 ' The com- 
panies which controlled markets, however, did not rely 
on gas purchases alone. They acquired and held in fee 
or leasehold great acreage in territory proved by 
'wildcat' drilling. These large marketing system com- 
panies as well as many small independent owners and 
operators have carried on the commercial development 
of proved territory. The development risks appear from 
the estimate that up to 1928, 312,318 proved area wells 
had been sunk in the Appalachian field of which 
48,962, or 15.7 per cent failed to produce oil or gas in 
commercial quantity. FN12 

FN8 At Fredonia, New York, in 1821, natural 
gas was conveyed from a shallow well to some 
thirty people. The lighthouse at Barcelona Har- 
bor, near what is now Westfield, New York, 
was at about that time and for many years af- 
terward lighted by gas that issued from a 
crevice. Report on TJtility Corporations by Fed- 
eral Trade Commission, Sen.Doc. 92, Pt. 84-A, 
70th Cong., 1st Sess., 8-9. 

FN9 In that year Pennsylvania enacted 'An Act 
to provide for the incorporation and regulation 
of natural gas companies.' Penn.Laws 1885, 
No. 32, 15 P.S. s 1981 et seq. 
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FNlO See Steptoe and Hoffheimer's Memor- 
andum for Governor Cornwell of West Virginia 
(1917) 25 West Virginia Law Quarterly 257; 
see also Report on LJtility Corporations by Fed- 
eral Trade Commission, Sen.Doc. No. 92, Pt. 
84-A, 70th Cong., 1st Sess. 

FNI 1 Arnold and Kemnitzer, Petroleum in the 
TJnited States and Possessions (1931) 73. 

FN12. Id. at 63. 

*632 With the source of supply thus tapped to serve 
centers of large demand, like Pittsburgh, Buffalo, Clev- 
eland, Youngstown, Akron, and other industrial com- 
munities, the distribution of natural gas fast became big 
business. Its advantages as a **302 fuel and its price 
commended it, and the business yielded a handsome re- 
turn. All was merry and the goose hung high for con- 
sumers and gas companies alike until about the time of 
the first. World War. Almost unnoticed by the consum- 
ing public, the whole Appalachian field passed its peak 
of production and started to decline. Pennsylvania, 
which to 1928 had given off about 38 per cent of the 
natural gas from this field, had its peak in 1905; Ohio, 
which had produced 14 per cent, had its peak in 1915; 
and West Virginia, greatest producer of all with 45 per 
cent to its credit, reached its peak in 1917. F'h13 

FN13. Id. at 64. 

Western New York and Eastern Ohio, on the fringe 
of the field, had some production but relied heavily on 
imports from Pennsylvania and West Virginia. 
Pennsylvania, a producing and exporting state, was a 
heavy consumer and supplemented her production with 
imports from West Virginia. West Virginia was a con- 
suming state, but the lion's share of her production was 
exported. Thus the interest of the states in the North Ap- 
palachian supply was in conflict. 

Competition among localities to share in the failing 
supply and the helplessness of state and local authorities 
in the presence of state lines and corporate complexities 
is a part of the background of federal intervention in the 
industry. FN14 West Virginia took the boldest measure. 

It legislated a priority in its entire production in favor of 
its own inhabitants. That was frustrated by an injunction 
"633 from this Court. FN l 5  Throughout the region 
clashes in the courts and conflicting decisions evid- 
enced public anxiety and confusion. It was held that the 
New York Public Service Commission did not have 
power to classify consumers and restrict their use of 
gas.FN16 That Commission held that a company could 
not abandon a part of its territory and still serve the rest. 
FN17 Some courts admonished the companies to take 
action to protect consumers. FN18 Several courts held 
that companies, regardless of failing supply, must con- 
tinue to take on customers, but such compulsory addi- 
tions were finally held to be within the Public Service 
Commission's discretion. FN19 There were attempts to 
throw up franchises and quit the service, and municipal- 
ities resorted to the courts with conflicting results. 
FN20 Public service commissions of consuming states 
were handicapped, for they had no control of the sup- 

FN2 1 
Ply. 

FN14 See Report on Utility Corporations by 
Federal Trade Commission, Sen.Doc. No. 92, 
Pt. 84-A, 70th Cong., 1st Sess. 

FN15 Commonwealth of Pennsylvania v. West 
Virginia, 262 U.S. 553, 43 S.Ct. 658, 67 L.Ed. 
1117, 32 A.L.R. 300. For conditions there 
which provoked this legislation, see 25 West 
Virginia Law Quarterly 257. 

FN16 People ex rel. Pavilion Natural Gas Co. 
v. Public Service Commission, 188 App.Div. 
36, 176N.Y.S. 163. 

FN17 Village of Falconer v. Pennsylvania Gas 
Company, 17 State Department Reports, N.Y., 
407. 

FN18 See, for example, Public Service Com- 
mission v. Iroquois Natural Gas Co., 108 Misc. 
696, 178 N.Y.S. 24; Park Abbott Realty Co. v. 
Iroquois Natural Gas Co., 102 Misc. 266, 168 
N.Y.S. 673; Public Service Commission v. 
Iroquois Natural Gas Co., 189 App.Div. 545, 
179 N.Y.S. 230. 

0 201 1 Thomson Reuters. No Claim to Orig. US Gov. Works. 



64 S.Ct. 281 
320 TJ.S. 591,51 P.U.R.(NS) 193,64 S.Ct. 281,88 L.Ed. 333 

Page 26 

(Cite as: 320 1J.S. 591,64 S.Ct. 281) 

FN19 People ex rel. Pennsylvania Gas Co. v. 
Public Service Commission, 196 App.Div. 514, 
189 N.Y.S. 478. 

FN20 East Ohio Gas Co. v. Akron, 81 Ohio St. 
33, 90 N.E. 40, 26 L.R.A., N.S., 92, 18 
Ann.Cas. 332; Village of New-comerstown v. 
Consolidated Gas Co., 100 Ohio St. 494, 127 
N.E. 414; Gress v. Village of Ft. Laramie, 100 
Ohio St. 35, 125 N.E. 112, 8 A.L,.R. 242; City 
of Jamestown v. Pennsylvania Gas Co., D.C., 
263 F. 437; Id., D.C., 264 F. 1009. See, also, 
United Fuel Gas Co. v. Railroad Commission, 
278 [J.S. 300, 308, 49 S.Ct. 150, 152, 73 L.Ed. 
390. 

FN21 The New York Public Service Commis- 
sion said: 'While the transportation of natural 
gas through pipe lines from one state to another 
state is interstate commerce * * *, Congress 
has not taken over the regulation of that partic- 
ular industry. Indeed, it has expressly excepted 
it from the operation of the Interstate Com- 
merce Commissions L,aw (Interstate Commerce 
Commissions Law, section 1). It is quite clear, 
therefore, that this Commission can not require 
a Pennsylvania corporation producing gas in 
Pennsylvania to transport it and deliver it in the 
State of New York, and that the Interstate 
Commerce Commission is likewise powerless. 
If there exists such a power, and it seems that 
there does, it is a power vested in Congress and 
by it not yet exercised. There is no available 
source of supply for the Crystal City Company 
at present except through purchasing from the 
Porter Gas Company. It is possible that this 
Commission might fix a price at which the Pot- 
ter Gas Company should sell if it sold at all, 
but as the Commission can not require it to 
supply gas in the State of New York, the exer- 
cise of such a power to fix the price, if such 
power exists, would merely say, sell at this 
price or keep out of the State.' Lane v. Crystal 
City Gas Co., 8 New York Public Service 
Comm.Reports, Second District, 210, 212. 

""30 "6 1 Shortages during World War I occa- 
sioned the first intervention in the natural gas industry 
by the Federal Government. T.Jnder Proclamation of 
President Wilson the 1 Jnited States Fuel Administrator 
took control, stopped extensions, classified consumers 
and established a priority for domestic over industrial 
use. FN22 After the war federal control was abandoned. 
Some cities once served with natural gas became de- 
pendent upon mixed as of reduced heating value and 
relatively higher price. %N23 

FN22 Proclamation by the President of 
September 16, 19 18; Rules and Regulations of 
H. A. Garfield, Fuel Administrator, September 
24, 1918. 

FN23 For example, the Iroquois Gas Corpora- 
tion which formerly served Buffalo, New York, 
with natural gas ranging from 1050 to 1150 
b.t.u. per cu. ft., now mixes a by-product gas of 
between 530 and 540 b.t.u. in proportions to 
provide a mixed gas of about 900 b.t.u. per cu. 
ft. For space heating or water heating its 
charges range from 65 cents for the first m.c.f. 
per month to 55 cents for all above 25 m.c.f. 
per month. Moody's Manual of Public Utilities 
(1943) 1350. 

{Jtilization of natural gas of highest social as well 
as economic return is domestic use for cooking and wa- 
ter *635 heating, followed closely by use for space 
heating in homes. This is the true public utility aspect of 
the enterprise, and its preservation should be the first 
concern of regulation. Gas does the family cooking 
cheaper than any other fUelFN24 But its advantages do 
not end with dollars and cents cost. It is delivered 
without interruption at the meter as needed and is paid 
for after it is used. No money is tied up in a supply, and 
no space is used for storage. It requires no handling, 
creates no dust, and leaves no ash. It responds to ther- 
mostatic control. It ignites easily and immediately de- 
velops its maximum heating capacity. These incidental 
advantages make domestic life more liveable. 

FN24 The United States Fuel Administration 
made the following cooking value comparis- 
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ons, based on tests made in the Department of 
Home Economics of Ohio State University: 

Natural gas at 1.12 per M. is equivalent to coal 
at $6.50 per ton. 

Natural gas at 2.00 per M. is equivalent to gas- 
oline at 27# per gal. 

Natural gas at 2.20 per M. is equivalent to elec- 
tricity at 3# per k.w.h. 

Natural gas at 2.40 per M. is equivalent to coal 
oil at 15# per gal. 

LJse and Conservation of Natural Gas, issued 
by U.S. Fuel Administration (1918) 5.  

Industrial use is induced less by these qualities than by 
low cost in competition with other fkels. Of the gas ex- 
ported from West Virginia by the Hope Company a very 
substantial part is used by industries. This wholesale use 
speeds exhaustion of supply and displaces other fuels. 
Coal miners and the coal industry, a large part of whose 
costs are wages, have complained of unfair competition 
from low-priced industrial gas produced with relatively 
little labor cost. FN25 

State 

Illinois 

Louisiana 
Oklahoma 

Texas 
Alabama 

Georgia 

About the time of World War I there were occa- 
sional and short-lived efforts by some hard-pressed 
companies to reverse this discrimination and adopt 
graduated rates, giving a low rate to quantities adequate 
for domestic use and graduating it upward to discourage 
industrial use. FN28 "637 These rates met opposition 
from industrial sources, of course, and since diminished 
revenues from industrial sources tended to increase the 

FN25 See Brief on Behalf jof Legislation Im- 
posing an Excise Tax on Natural Gas, submit- 
ted to N.R.A. by the United Mine Workers of 
America and the National Coal Association. 

Gas rate structures generally have favored industrial 
users. In 19.32, in Ohio, the average yield on gas for do- 
mestic consumption was 62. l cents per m.c.f. and on in- 
dustria1,*636 38.7. In Pennsylvania, the figures were 
62.9 against 31.7. West Virginia showed the least 
spread, domestic consumers paying 36.6 cents; and in- 
dustrial, 27.7. FN26 Although this spread is less than 
""304 in other parts of the United States, FN27 it can 
hardly be said to be self-,justifling. It certainly is a very 
great factor in hastening decline of the natural gas sup- 
Ply. 

FN26 Brief of National Gas Association and 
IJnited Mine Workers, supra, note 26, pp. 35, 
36, compiled from Bureau of Mines Reports. 

FN27 From the source quoted in the preceding 
note the spread elsewhere is shown to be: 

Industrial Domestic 

29.2 1.678 

10.4 59.7 
11.2 41.5 

13.1 59.7 
17.8 1.227 

22.9 1.043 

domestic price, they met little popular or commission 
favor. The fact is that neither the gas companies nor the 
consumers nor local regulatory bodies can be depended 
upon to conserve gas. TJnless federal regulation will 
take account of conservation, its efforts seem, as in this 
case, actually to constitute a new threat to the life of the 
Appalachian supply. 

FN28 In Corning, New York, rates were initi- 
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ated by the Crystal City Gas Company as fol- 
lows: 706 for the first 5,000 cu. ft. per month; 
806 from 5,000 to 12,000; $1 for all over 
12,000. The Public Service Commission rejec- 
ted these rates and fixed a flat rate of 586 per 
m.c.f. Lane v. Crystal City Gas Co., 8 New 
York Public Service Comm. Reports, Second 
District, 2 10. 

The Pennsylvania Gas Company (National Fuel 
Gas Company group) also attempted a sliding 
scale rate for New York consumers, net per 
month as follows: First 5,000 feet, 3.56; second 
5,000 feet, 4.56; third 5,000 feet, 506; all above 
15,000, 5.56. This was eventually abandoned, 
however. The company's present scale in 
Pennsylvania appears to be reversed to the fol- 
lowing net monthly rate; first 3 m.c.f", 7.56; 
next 4 m.c.f., 606; next 8 m.c.f., 556; over 15 
m.c.f., 506 I Moody's Manual of Public Utilit- 
ies (1943) 1350. In New York it now serves a 
mixed gas. 

For a study of effect of sliding scale rates in re- 
ducing consumption see 1 1 Proceedings of Nat- 
ural Gas Association of America (1 9 19) 287. 

11. 
Congress in 1938 decided upon federal regulation 

of the industry. It did so after an exhaustive investiga- 
tion of all aspects including failing supply and competi- 
tion for the use of natural gas intensified by growing 
scarcity. FN29 Pipelines from the Appalachian area to 
markets were in the control of a handful of holding 
company systems. FN30 This created a highly concen- 
trated control of the producers' market and of the con- 
sumers' supplies. While holding companies dominated 
both production and distribution they se re ated those 

the effect activities in separate "638 subsidiaries, 
of which, if not the purpose, was to isolate **305 some 
end of the business from the reach of any one state com- 
mission. The cost of natural gas to consumers moved 
steadily upwards over the years, out of proportion to 
prices of oil, which, except for the element of competi- 
tion, is produced under somewhat comparable condi- 
tions. The public came to feel that the companies were 

F a 3  f: 

exploiting the growing scarcity of local gas. The prob- 
lems of this region had much to do with creating the de- 
mand for federal regulation. 

FN29 See Report on LJtility Corporations by 
Federal Trade Commission, Sen. Doc. 92, Pt. 
84-A, 70th Cong., 1st Sess. 

FN30 Four holding company systems control 
over 55 per cent of all natural gas transmission 
lines in the IJnited States. They are Columbia 
Gas and Electric Corporation, Cities Service 
Co., Electric Bond and Share Co., and Standard 
Oil Co. of New Jersey. Columbia alone con- 
trols nearly 2.5 per cent, and fifteen companies 
account for over 80 per cent of the total. Report 
on IJtiIity Corporations by Federal Trade Com- 
mission, Sen. Doc. 92, Pt. 84-A, 70th Cong., 
1st Sess., 28. 

In 1915, so it was reported to the Governor of 
West Virginia, 87 per cent of the total gas pro- 
duction of that state was under control of eight 
companies. Steptoe and Hoffheimer, L.egislat- 
ive Regulation of Natural Gas Supply in West 
Virginia, 17 West Virginia Law Quarterly 257, 
260. Of these, three were subsidiaries of the 
Columbia system and others were subsidiaries 
of larger systems. In view of inter-system sales 
and interlocking interests it may be doubted 
whether there is much real competition among 
these companies. 

FN.3 1 This pattern with its effects on local reg- 
ulatory efforts will be observed in our de- 
cisions. See IJnited Fuel Gas Co. v. Railroad 
Commission, 278 U.S. 300, 49 S.Ct. 150, 73 
L.Ed. 390; United Fuel Gas Co. v. Public Ser- 
vice Commission, 278 U.S. 322, 49 S.Ct. 157, 
73 L..Ed. 402; Dayton Power & Light v. Public 
Utilities Commission, 292 U.S. 290, 54 S.Ct. 
647, 78 L,.Ed. 1267; Columbus Gas & Fuel Co. 
v. Public Utilities Commission, 292 U.S. 398, 
54 S.Ct. 763, 78 L.Ed. 1327, 91 A.L,.R. 1403, 
and the present case. 
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The Natural Gas Act declared the natural gas busi- 
ness to be ‘affected with a public interest,’ and its regu- 
lation ‘necessary in the public interest.’ FN32 Origin- 
ally, and at the time this proceeding was commenced 
and tried, it also declared ‘the intention of Congress that 
natural gas shall be sold in interstate commerce for re- 
sale for ultimate public consumption for domestic, com- 
mercial, industrial, or any other use at the lowest pos- 
sible reasonable rate consistent with the maintenance of 
adequate service in the public interest.’ FN33 While this 
was later dropped, there is nothing to indicate that it 
was not and is not still an accurate statement of purpose 
of the Act. Extension or improvement of facilities may 
be ordered when ‘necessary or desirable in the public 
interest,’ abandonment of facilities may be ordered 
when the supply is ‘depleted to the extent that the con- 
tinuance of service is unwarranted, or that the present or 
future public convenience or necessity “639 permit’ 
abandonment and certain extensions can only be made 
on finding of ‘the resent or future public convenience 
and necessity. IFN3‘ The Commission is required to take 
account of the ultimate use of the gas. Thus it is given 
power to suspend new schedules as to rates, charges, 
and classification of services except where the sched- 
ules are for the sale of gas ‘for resale for industrial use 
only, IFN3’ which gives the companies greater freedom 
to increase rates on industrial gas than on domestic gas. 
More particularly, the Act expressly forbids any undue 
preference or advantage to any person or ‘any unreason- 
able difference in rates * * * either as between localities 
or as between classes of service. ‘FN36 And the power 
of the Commission expressly includes that to determine 
the ‘just and reasonable rate, charge, classification, rule, 
regulation, practice or contract to be thereafter ob- 
served and in force. ,PN3 7 

FN32 15 U.S.C. s 717(a), 15 T.J.S.C.A. s 717(a). 
(Italics supplied throughout this paragraph.) 

FN33 s 7(c), 52 Stat. 825, 15 U.S.C.A. s 
7 1 7f( c) . 

FN34 1.5 U.S.C. s 717f, 15 T.J.S.C.A. s 717f. 

FN35 Id., s 717c(e). 

FN36 Id., s 717c(b). 

FN37 Id., s 717d(a). 

In view of the Court’s opinion that the Commission 
in administering the Act may ignore discrimination, it is 
interesting that in reporting this Bill both the Senate and 
the House Committees on Interstate Commerce pointed 
out that in 1934, on a nationwide average the price of 
natural gas per m.c.f. was 74.6 cents for domestic use, 
49.6 cents for commercial use, and 16.9 for industrial 
use. FN38 I am not ready to think that supporters of a 
bill called attention to the striking fact that householders 
were being charged five times as much for their gas as 
industrial users only as a situation which the Bill would 
do nothing to remedy. On the other hand the Act gave to 
the Commission what the Court aptly describes as 
‘broad powers of regulation.’ 

FN38 Sen. Rep. No. 1162, 75th Cong., 1st 
Sess. 2. 

“640 111. 
This proceeding was initiated by the Cities of Clev- 

eland and Akron. They alleged that the price charged by 
Hope for natural gas ‘for resale to domestic, commer- 
cial and small industrial consumers in Cleveland and 
elsewhere is excessive, unjust, unreasonable, greatly in 
excess of the price charged by Hope to nonaffiliated 
companies at wholesale for resale to domestic, commer- 
cial and small industrial consumers, and greatly in ex- 
cess of the price charged by Hope to East Ohio for re- 
sale to certain favored industrial consumers in Ohio, 
and therefore is further unduly discriminatory between 
consumers and between classes of service’ (italics sup- 
plied). The company answered admitting differences in 
prices to affiliated and nonaffiliated companies and jus- 
tifying them by differences in conditions of delivery. 
““306 As to the allegation that the contract price is 
‘greatly in excess of the price charged by Hope to East 
Ohio for resale to certain favored industrial consumers 
in Ohio,’ Hope did not deny a price differential, but al- 
leged that industrial gas was not sold to ‘favored con- 
sumers’ but was sold under contract and schedules filed 
with and approved by the Public Utilities Commission 
of Ohio, and that certain conditions of delivery made it 
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not 'unduly discriminatory.' 

The record shows that in 1940 Hope delivered for 
industrial consumption 36,523,792 1n.c.f. and for do- 
mestic and commercial consumption, 50,343,652 m.c.f. 
I find no separate figure for domestic consumption. It 
served 43,767 domestic consumers directly, 5 11,521 
through the East Ohio Gas Company, and 154,043 
through the Peoples Natural Gas Company, both affili- 
ates owned by the same parent. Its special contracts for 
industrial consumption, so far as appear, are confined to 
about a dozen big industries. 

"641 Hope is responsible for discrimination as ex- 
ists in favor of these few industrial consumers. It con- 
trols both the resale price and use of industrial gas by 
virtue of the very interstate sales contracts over which 
the Commission is exercising its jurisdiction. 

Hope's contract with East Ohio Company is an ex- 
ample. Hope agrees to deliver, and the Ohio Company 
to take, '(a) all natural gas requisite for the supply of 
the domestic consumers of the Ohio Company; (b) such 
amounts of natural gas as may be requisite to fulfill 
contracts made with the consent and approval of the 
Hope Company by the Ohio Company, or companies 
which it supplies with natural gas, for the sale of gas 
upon special terms and conditions for manufacturing 
purposes.' The Ohio company is required to read do- 
mestic customers' meters once a month and meters of 
industrial customers daily and to furnish all meter read- 
ings to Hope. The Hope Company is to have access to 
meters of all consumers and to all of the Ohio Com- 
pany's accounts. The domestic consumers of the Ohio 
Company are to be fully supplied in preference to con- 
sumers purchasing for manufacturing purposes and 
'Hope Campany can be required to supply gas to be 
used for manufacturing purposes only where the same is 
sold under special contracts which have first been sub- 
mitted to and approved in writing by the Hope Com- 
pany and which expressly provide that natural gas will 
be supplied thereunder only in so far as the same is not 
necessary to meet the requirements of domestic con- 
sumers supplied through pipe lines of the Ohio Com- 
pany.' This basic contract was supplemented from time 
to time, chiefly as to price. The last amendment was in a 

letter from Hope to East Ohio in 1937. It contained a 
special discount on industrial gas and a schedule of spe- 
cial industrial contracts, Hope reserving the right to 
make eliminations therefrom and agreeing that others 
might be added from time to "642 time with its approv- 
al in writing. It said, 'It is believed that the price con- 
cessions contained in this letter, while not based on our 
costs, are under certain conditions, to our mutual ad- 
vantage in maintaining and buildin up the volumes of 
gas sold by us (italics supplied).' F d 9  

FN39 The list of East Ohio Gas Company's 
special industrial contracts thus expressly un- 
der Hope's control and their demands are as 
follows: 

""307 The Commission took no note of the charges 
of discrimination and made no disposition of the issue 
tendered on this point. It ordered a flat reduction in the 
price per m.c.f. of all gas delivered by Hope in inter- 
state commerce. It made no limitation, condition, or 
provision as to what classes of consumers should get the 
benefit of the reduction. While the cities have accepted 
and are defending the reduction, it is my view that the 
discrimination of which they have complained is per- 
petuated and increased by the order of the Commission 
and that it violates the Act in so doing. 

The Commission's opinion aptly characterizes its 
entire ob,jective by saying that 'bona fide investment 
figures now become all-important in the regulation of 
rates.' It should be noted that the all-importance of this 
theory is not the result of any instruction from Con- 
gress. When the Bill to regulate gas was first before 
Congress it contained"643 the following: 'In determin- 
ing just and reasonable rates the Commission shall fix 
such rate as will allow a fair return upon the actual le- 
gitimate prudent cost of the property used and useful for 
the service in question.' H.R. 5423, 74th Cong., 1st 
Sess. Title 111, s 312(c). Congress rejected this lan- 
guage. See H.R. 5423, s 213 (211(c)), and H.R. Rep. 
No. 1318, 74th Cong., 1st Sess. 30. 

The Commission contends nevertheless that the 'all 
important' formula for finding a rate base is that of 
prudent investment. But it excluded from the investment 
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base an amount actually and admittedly invested of 
some $17,000,000. It did so because it says that the 
Company recouped these expenditures from customers 
before the days of regulation from earnings above a fair 
return. But it would not apply all of such ‘excess earn- 
ings‘ to reduce the rate base as one of the Commission- 
ers suggested. The reason for applying excess earnings 
to reduce the investment base roughly from $69,000,000 
to $52,000,000 but refusing to apply them to reduce it 
from that to some $18,000,000 is not found in a differ- 
ence in the character of the earnings or in their reinvest- 
ment. The reason assigned is a difference in bookkeep- 
ing treatment many years before the Company was sub- 
ject to regulation. The $17,000,000, reinvested chiefly 
in well drilling, was treated on the books as expense. 
(The Commission now requires that drilling costs be 
carried to capital account.) The allowed rate base thus 
actually was determined by the Company’s bookkeep- 
ing, not its  investment^ This attributes a significance to 
formal classification in account keeping that seems in- 
consistent with rational rate regulation.FN40 Of *644 
course, the **308 Commission would not and should 
not allow a rate base to be inflated by bookkeeping 
which had improperly capitalized expenses. I have 
doubts about resting public regulation upon any rule 
that is to be used or not depending on which side it fa- 
vors. 

FN40 To make a fetish of mere accounting is to 
shield from examination the deeper causes, 
forces, movements, and conditions which 
should govern rates. Even as a recording of 
current transactions, bookkeeping is hardly an 
exact science. As a representation of the condi- 
tion and trend of a business, it uses symbols of 
certainty to express values that actually are in 
constant flux. It may be said that in commercial 
or investment banking or any business extend- 
ing credit success depends on knowing what 
not to believe in accounting. Few concerns go 
into bankruptcy or reorganization whose books 
do not show them solvent and often even prof- 
itable. If one cannot rely on accountancy accur- 
ately to disclose past or current conditions of a 
business, the fallacy of using it as a sole guide 

to future price policy ought to be apparent. 
However, our quest for certitude is so ardent 
that we pay an irrational reverence to a tech- 
nique which uses symbols of certainty, even 
though experience again and again warns us 
that they are delusive. Few writers have ven- 
tured to challenge this American idolatry, but 
see Hamilton, Cost as a standard for Price, 4 
Law and Contemporary Problems 32 1 , 323-25. 
He observes that ‘As the apostle would put it, 
accountancy is all things to all men. * * * Its 
purpose determines the character of a system of 
accounts.’ He analyzes the hypothetical charac- 
ter of accounting and says ‘It was no eternal 
mold for pecuniary verities handed down from 
on high. It was-like logic or algebra, or the 
device of analogy in the law-an ingenious con- 
trivance of the human mind to serve a limited 
and practical purpose.’ ‘Accountancy is far 
from being a pecuniary expression of all that is 
industrial reality. It is an instrument, highly se- 
lective in its application, in the service of the 
institution of money making.’ As to capital ac- 
count he observes ‘In an enterprise in lusty 
competition with others of its kind, survival is 
the thing and the system of accounts has its fo- 
cus in solvency. * * * Accordingly depreci- 
ation, obsolescence, and other factors which 
carry no immediate threat are matters of lesser 
concern and the capital account is likely to be 
regarded as a secondary phenomenon. * * * 
But in an enterprise, such as a public utility, 
where continued survival seems assured, 
solvency is likely to be taken for granted. * * * 
A persistent and ingenious attention is likely to 
be directed not so much to securing the upkeep 
of the physical property as to making it certain 
that capitalization fails in not one whit to give 
full recognition to every item that should go in- 
to the account.’ 

“645 The Company on the other hand, has not put 
its gas fields into its calculations on the present-value 
basis, although that, it contends, is the only lawful rule 
for finding a rate base. To do so would result in a rate 
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higher than it has charged or proposes as a matter of 
good business to charge. 

FN41 See 2 Bonbright, Valuation of Property 
(1937) 1112. 

The case before us demonstrates the lack of rational 
relationship between conventional rate-base formulas 
and natural gas production and the extremities to which 
regulating bodies are brought by the effort to rationalize 
them. The Commission and the Company each stands 
on a different theory, and neither ventures to carry its 
theory to logical conclusion as applied to gas fields. 

IV. 
This order is under ,judicial review not because we 

interpose constitutional theories between a State and the 
business it seeks to regulate, but because Congress put 
upon the federal courts a duty toward administration of 
a new federal regulatory Act. If we are to hold that a 
given rate is reasonable just because the Commission 
has said it was reasonable, review becomes a costly, 
time-consuming pageant of no practical value to any- 
one. If on the other hand we are to bring judgment of 
our own to the task, we should for the guidance of the 
regulators and the regulated reveal something of the 
philosophy, be it legal or economic or social, which 
guides us. We need not be slaves to a formula but unless 
we can point out a rational way of reaching our conclu- 
sions they can only be accepted as resting on intuition 
or predilection. I must admit that I possess no instinct 
jby which to know the ‘reasonable’ from the 
‘unreasonable’ in prices and must seek some conscious 
design for decision. 

The Court sustains this order as reasonable, but 
what makes it so or what could possibly make it other- 
wise, “646 I cannot learn. It holds that: ‘it is the result 
reached not the method employed which is controlling’; 
‘the fact that the method employed to reach that result 
may contain infirmities is not then important’ and it is 
not ‘important to this case to determine the various per- 
missible ways in which any rate base on which the re- 
turn is computed might be arrived at.’ The Court does 
lean somewhat on considerations of capitalization and 
dividend history and requirements for dividends on out- 
standing stock. But I can give no real weight to that for 
it is generally and I think deservedly in discredit as any 
guide in rate cases. FN4 1 

Our books already contain so much talk of methods 
of rationalizing rates that we must appear ambiguous if 
we announce results without our working methods. We 
are confronted with regulation of a unique type of enter- 
prise which I think requires considered rejection of 
much conventional utility doctrine and adoption of con- 
cepts of ‘just and reasonable’ rates and practices and of 
the ‘public interest’ that will take account of the peculi- 
arities of the business. 

The Court rejects the suggestions of this opinion. It 
says that the Committees in reporting the bill which be- 
came the Act said it provided ‘for regulation along re- 
cognized and more or less standardized lines’ and that 
there was ‘nothing novel in its provisions.’ So saying it 
sustains a rate calculated on a novel variation of a rate 
base theory which itself had at the time of enactment of 
the legislation been recognized only in dissenting opin- 
ions. Our difference seems to be between unconscious 
innovation,FN42 and the purposeful **309 and deliber- 
ate innovation I “647 would make to meet the necessit- 
ies of regulating the industry before us. 

FN42 Bonbright says, ‘* * * the vice of tradi- 
tional law lies, not in its adoption of excess- 
ively rigid concepts of value and rules of valu- 
ation, but rather in its tendency to permit shifts 
in meaning that are inept, or else that are ill- 
defined because the judges that make them will 
not openly admit that they are doing SO.’  Id., 
1170. 

Hope’s business has two components of quite diver- 
gent character. One, while not a conventional common- 
carrier undertaking, is essentially a transportation enter- 
prise consisting of conveying gas from where it is pro- 
duced to point of delivery to the buyer. This is a relat- 
ively routine operation not differing substantially from 
many other utility operations. The service is produced 
by an investment in compression and transmission facil- 
ities. Its risks are those of investing in a tested means of 
conveying a discovered supply of gas to a known mar- 
ket. A rate base calculated on the prudent investment 
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formula would seem a reasonably satisfactory measure 
for fixing a return from that branch of the business 
whose service is roughly proportionate to the capital in- 
vested. But it has other consequences which must not be 
overlooked. It gives marketability and hence ‘value’ to 
gas owned by the company and gives the pipeline com- 
pany a large power over the marketability and hence 
‘value’ of the production of others. 

The other part of the business-to reduce to posses- 
sion an adequate supply of natural gas-is of opposite 
character, being more erratic and irregular and unpre- 
dictable in relation to investment than any phase of any 
other utility business. A thousand feet of gas captured 
and severed from real estate for delivery to consumers 
is recognized under our law as property of much the 
same nature as a ton of coal, a barrel of oil, or a yard of 
sand. The value to be allowed for it is the real battle- 
ground between the investor and consumer. It is from 
this part of the business that the chief difference 
between the parties as to a proper rate base arises. 

It is necessary to a ‘reasonable’ price for gas that it 
be anchored to a rate base of any kind? Why did courts 
in the first place begin valuing ‘rate bases’ in order to 
‘value’ something else? The method came into vogue 
“648 in fixing rates for transportation service which the 
public obtained from common carriers. The public re- 
ceived none of the carriers‘ physical property but did 
make some use of it. The carriage was often a monopoly 
so there were no open market criteria as to reasonable- 
ness. The ‘value’ or ‘cost’ of what was put to use in the 
service by the carrier was not a remote or irrelevant 
consideration in making such rates. Moreover the diffi- 
culty of appraising an intangible service was thought to 
be simplified if it could be related to physical property 
which was visible and measurable and the items of 
which might have market value. The court hoped to 
reason from the known to the unknown. But gas fields 
turn this method topsy turvy. Gas itself is tangible, pos- 
sessible, and does have a market and a price in the field. 
The value of the rate base is more elusive than that of 
gas. It consists of intangibles-leaseholds and freeholds- 
operated and unoperated-of little use in themselves ex- 
cept as rights to reach and capture gas. Their value lies 

almost wholly in predictions of discovery, and of price 
of gas when captured, and bears little relation to cost of 
tools and supplies and labor to develop it. Gas is what 
Hope sells and it can be directly priced more reasonably 
and easily and accurately than the components of a rate 
base can be valued. Hence the reason for resort to a 
roundabout way of rate base price fixing does not exist 
in the case of gas in the field. 

But if found, and by whatever method found, a rate 
base is little help in determining reasonableness of the 
price of gas. Appraisal of present value of these intan- 
gible rights to pursue fugitive gas depends on the value 
assigned to the gas when captured. The ‘ resent fair 
value’ rate base, generally in ill repute, IS not even 
**310 urged by the gas company for valuing its fields. 

FN43p. 

FN43 ‘The attempt to regulate rates by refer- 
ence to a periodic or occasional reappraisal of 
the properties has now been tested long enough 
to confirm the worst fears of its critics. Unless 
its place is taken by some more promising 
scheme of rate control, the days of private 
ownership under government regulation may 
be numbered.’ 2 Bonbright, Valuation of Prop- 
erty (1937) 1190. 

“649 The prudent investment theory has relative 
merits in fixing rates for a utility which creates its ser- 
vice merely by its investment. The amount and quality 
of service rendered by the usual utility will, at least 
roughly, be measured by the amount of capital it puts 
into the enterprise. But it has no rational application 
where there is no such relationship between investment 
and capacity to serve. There is no such relationship 
between investment and amount of gas produced. L,et 
us assume that Doe and Roe each produces in West Vir- 
ginia for delivery to Cleveland the same quantity of nat- 
ural gas per day. Doe, however, through luck or 
foresight or whatever it takes, gets his gas from invest- 
ing $50,000 in leases and drilling. Roe drilled poorer 
territory, got smaller wells, and has invested 
$250,000. Does anybody imagine that Roe can get or 
ought to get for his gas five times as much as Doe be- 
cause he has spent five times as much? The service 
one renders to society in the gas business is measured 
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by what he gets out of the ground, not by what he puts 
into it, and there is little more relation between the in- 
vestment and the results than in a game of poker. 

Two-thirds of the gas Hope handles it buys from 
about 340 independent producers. It is obvious that the 
principle of rate-making applied to Hope’s own gas can- 
not be applied, and has not been applied, to the bulk of 
the gas Hope delivers. It is not probable that the invest- 
ment of any two of these producers will bear the same 
ratio to their investments. The gas, however, all goes to 
the same use, has the same utilization value and the 
same ultimate price. 

To regulate such an enterprise by undiscriminat- 
ingly transplanting any body of rate doctrine conceived 
and “650 adapted to the ordinary utility business can 
serve the ‘public interest’ as the Natural Gas Act re- 
quires, if at all, only by accident. Mr. Justice Brandeis, 
the pioneer juristic advocate of the prudent investment 
theory for man-made utilities, never, so far as I am able 
to discover, proposed its application to a natural gas 
case. On the other hand, dissenting in Commonwealth 
of Pennsylvania v. West Virginia, he reviewed the prob- 
lems of gas supply and said, ‘In no other field of public 
service regulation is the controlling body confronted 
with factors so baffling as in the natural gas industry, 
and in none is continuous supervision and control re- 
quired in so high a degree.’ 262 U.S. 553,  621, 43 
S.Ct. 658, 674, 67 L.Ed. 11 17, 32 A.L,.R. 300. If natural 
gas rates are intelligently to be regulated we must fit our 
legal principles to the economy of the industry and not 
try to fit the industry to our books. 

As our decisions stand the Commission was justi- 
fied in believing that it was required to proceed by the 
rate base method even as to gas in the field. For this 
reason the Court may not merely wash its hands of the 
method and rationale of rate making. The fact is that 
this Court, with no discussion of its fitness, simply 
transferred the rate base method to the natural gas in- 
dustry. It happened in Newark Natural Gas & Fuel Co. 
v. City of Newark, Ohio, 1917, 242 U.S. 405, 37 S.Ct. 
156, 157, 61 LEd.  393, Ann.Cas.l917B, 1025, in which 
the company wanted 25 cents per m.c.f., and under the 
Fourteenth Amendment challenged the reduction to 18 

cents by ordinance. This Court sustained the reduction 
because the court below ‘gave careful consideration to 
the questions of the value of the property * * * at the 
time of the inquiry,’ and whether the rate ‘would be suf- 
ficient to provide a fair return on the value of the prop- 
erty.’ The Court said this method was ‘based upon prin- 
ciples thoroughly established by repeated secisions of 
this court,’ citing many cases, not one of which in- 
volved natural gas or a comparable wasting natural re- 
source. Then came issues as to state power to “651 reg- 
ulate as affected by the commerce clause. Public Util- 
ities Commission v. L,andon, 1919, 249 lJ.S. 236, 39 
S.Ct. 268,63 L.Ed. 577; Pennsylvania Gas Co. v. Public 
Service Commission, 1920, 252 U S .  23, 40 S.Ct. 279, 
64 L.Ed. 434. These questions settled, the Court again 
was called upon in natural gas cases to consider state 
rate-making claimed to be invalid under the Fourteenth 
Amendment. United Fuel Gas Co. v. Railroad Commis- 
sion of Kentucky, 1929, 278 lJ.S. 300, 49 S.Ct. 150, 73 
L..Ed. 390; United Fuel Gas Company v. Public Service 
Commission of West Virginia, 1929, 278 U.S. 322, 49 
S.Ct. 157, 73 L.Ed. 402. Then, as now, the differences 
were ‘due **311 chiefly to the difference in value 
ascribed by each to the gas rights and leaseholds.’ 278 
U S .  300, 311,49 S.Ct. 150, 153, 73 L.Ed. 390. No one 
seems to have questioned that the rate base method 
must be pursued and the controversy was at what rate 
base must be used. Later the ‘value’ of gas in the field 
was questioned in determining the amount a regulated 
company should be allowed to pay an affiliate therefor- 
a state determination also reviewed under the Four- 
teenth Amendment. Dayton Power & Light Co. v. Pub- 
lic Utilities Commission of Ohio, 1934, 292 1J.S. 290, 
54 S.Ct. 647, 78 L.Ed. 1267; Columbus Gas & Fuel Co. 
v. Public Utilities Commission of Ohio, 1934, 292 U.S. 
398, 54 S.Ct. 763, 78 L,.Ed. 1327, 91 A.L.R. 1403. In 
both cases, one of which sustained, and one of which 
struck down a fixed rate the Court assumed the rate base 
method, as the legal way of testing reasonableness of 
natural gas prices fixed by public authority, without ex- 
amining its real relevancy to the inquiry. 

1Jnder the weight of such precedents we cannot ex- 
pect the Commission to initiate economically intelligent 
methods of fixing gas prices. But the Court now faces a 
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new plan of federal regulation based on the power to fix 
the price at which gas shall be allowed to move in inter- 
state commerce. I should now consider whether these 
rules devised under the Fourteenth Amendment are the 
exclusive tests of a just and reasonable rate under the 
federal statute, inviting reargument directed to that 
point "652 if necessary. As I see it now I would be pre- 
pared to hold that these rules do not apply to a natural 
gas case arising under the Natural Gas Act. 

Such a holding would leave the Commission to fix 
the price of gas in the field as one would fix maximum 
prices of oil or milk or coal, or any other commodity. 
Such a price is not calculated to produce a fair return on 
the synthetic value of a rate base of any individual pro- 
ducer, and would not undertake to assure a fair return to 
any producer. The emphasis would shift from the produ- 
cer to the product, which would be regulated with an 
eye to average or typical producing conditions in the 
field. 

Such a price fixing process on economic lines 
would offer little temptation to the judiciary to become 
back seat drivers of the price fixing machine. The un- 
fortunate effect of ,judicial intervention in this field is to 
divert the attention of those engaged in the process from 
what is economically wise to what is legally permiss- 
ible. It is probable that price reductions would reach 
economically unwise and self-defeating limits before 
they would reach constitutional ones. Any constitutional 
problems growing out of price fixing are quite different 
than those that have heretofore been considered to in- 
here in rate making. A producer would have difficulty 
showing the invalidity of such a fixed price so long as 
he voluntarily continued to sell his product in interstate 
commerce. Should he withdraw and other authority be 
invoked to compel him to part with his property, a dif- 
ferent problem would be presented. 

Allowance in a rate to compensate for gas removed 
from gas lands, whether fixed as of point of production 
or as of point of delivery, probably best can be meas- 
ured by a functional test applied to the whole industry. 
For good or ill we depend upon private enterprise to ex- 
ploit these natural resources for public consumption. 
The function which an allowance for gas in the field 

should perform "653 for society in such circumstances 
is to be enough and no more than enough to induce 
private enterprise completely and efficiently to utilize 
gas resources, to acquire for public service any avail- 
able gas or gas rights and to deliver gas at a rate and for 
uses which will be in the future as well as in the present 
public interest. 

The Court fears that 'if we are now to tell the Com- 
mission to fix the rates so as to discourage particular 
uses, we would indeed be injecting into a rate case a 
'novel' doctrine * * * . I  With due deference I suggest 
that there is nothing novel in the idea that any change in 
price of a service or commodity reacts to encourage or 
discourage its use. The question is not whether such 
consequences will or will not follow; the question is 
whether effects must be suffered blindly or may be in- 
telligently selected, whether price control shall have tar- 
gets at which it deliberately aims or shall be handled 
like a gun in the hands of one who does not know it is 
loaded. 

We should recognize 'price' for what it is-a tool, a 
means, an expedient. In public**312 hands it has much 
the same economic effects as in private hands. Hope 
knew that a concession in industrial price would tend to 
build up its volume of sales. It used price as an expedi- 
ent to that end. The Commission makes another cut in 
that same price but the Court thinks we should ignore 
the effect that it will have on exhaustion of supply. The 
fact is that in natural gas regulation price must be used 
to reconcile the private property right society has per- 
mitted to vest in an important natural resource with the 
claims of society upon it-price must draw a balance 
between wealth and welfare. 

To carry this into techniques of inquiry is the task 
of the Commissioner rather than of the judge, and it cer- 
tainly is no task to be solved by mere bookkeeping but 
requires the best economic talent available. There would 
doubtless be inquiry into the price gas is bringing in the 
"654 field, how far that price is established by arms' 
length bargaining and how far it may be influenced by 
agreements in restraint of trade or monopolistic influ- 
ences. What must Hope really pay to get and to replace 
gas it delivers under this order? If it should get more 
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or less than that for its own, how much and why? How 
far are such prices influenced by pipe line access to 
markets and if the consumers pay returns on the pipe 
lines how far should the increment they cause go to as 

F#44 producers? East Ohio is itself a producer in Ohio. 
What do Ohio authorities require Ohio consumers to 
pay for gas in the field? Perhaps these are reasons why 
the Federal Government should put West Virginia gas at 
lower or at higher rates. If so what are they? Should 
East Ohio be required to exploit its half million acres of 
unoperated reserve in Ohio before West Virginia re- 
sources shall be supplied on a devalued basis of which 
that State complains and for which she threatens meas- 
ures of self keep? What is gas worth in terms of other 
fuels it displaces? 

FN44 East Ohio itself owns natural gas rights 
in 550,600 acres, 518,526 of which are re- 
served and 32,074 operated, by 375 wells. 
Moody's Manual of Public 'IJtilities (1943) 5. 

A price cannot be fixed without considering its ef- 
fect on the production o f  gas. Is it an incentive to con- 
tinue to exploit vast unoperated reserves? Is it condu- 
cive to deep drilling tests the result of which we may 
know only after trial? Will it induce bringing gas from 
afar to su plement or even to substitute for Appalachian 
g a ~ ? ~ ~ ~ ' C a n  it be had from distant fields as cheap or 
cheaper? If so, that competitive potentiality is certainly 
a relevant consideration. Wise regulation must also 
consider, as a private buyer would, what alternatives the 
producer has "655 if the price is not acceptable. Hope 
has intrastate business and domestic and industrial cus- 
tomers. What can it do by way of diverting its supply to 
intrastate sales? What can it do by way of disposing of 
its operated or reserve acreage to industrial concerns or 
other buyers? What can West Virginia do by way o f  
conservation laws, severance or other taxation, if the 
regulated rate offends? It must be borne in mind that 
while West Virginia was prohibited from giving her 
own inhabitants a priority that discriminated against in- 
terstate commerce, we have never yet held that a good 
faith conservation act, applicable to her own, as well as 
to others, is not valid. In considering alternatives, it 
must be noted that federal regulation is very incomplete, 

expressly excluding regulation of 'production or gather- 
ing of natural gas,' and that the only present way to get 
the gas seems to be to call it forth by price inducements. 
It is plain that there is a downward economic limit on a 
safe and wise price. 

FN45 Hope has asked a certificate of conveni- 
ence and necessity to lay 1140 miles of 22-inch 
pipeline from Hugoton gas fields in southwest 
Kansas to West Virginia to carry 285 million 
cu. ft. of natural gas per day. The cost was es- 
timated at $5 1,000,000. Moody's Manual of 
Public 'IJtilities (1943) 1760. 

But there is nothing in the law which compels a 
commission to fix a price at that 'value' which a coin- 
pany might give to its product by taking advantage of 
scarcity, or monopoly of supply. The very purpose of 
fixing maximum prices is to take away from the seller 
his opportunity to get all that otherwise the market 
would award him for his goods. This is a constitutional 
use of the power to fix maximum prices, **313Block v. 
Hirsh, 256 U.S. 135, 41 S.Ct. 458, 65 L,.Ed. 865, 16 
A.L,.R. 165; Marcus Brown Holding Co. v. Feldman, 
256 1J.S. 170, 41 S.Ct. 465, 65 L.Ed. 877; International 
Harvester Co. v. Kentucky, 234 U.S. 216, 34 S.Ct. 853, 
58 L.Ed. 1284; Highland v. Russell Car & Snow Plow 
Co., 279 1J.S. 253, 49 S.Ct. 314, 73 LEd. 688, just as 
the fixing of minimum prices of goods in interstate 
commerce is constitutional although it takes away from 
the buyer the advantage in bargaining which market 
conditions would give him. United States v. Darby, 
312 U.S. 100, 657, 61 S.Ct. 451, 85 L.Ed. 609, 132 
A.L.R. 1430; Mulford v. Smith, 307 ' I J S .  38, 59 S.Ct. 
648, 83 L..Ed. 1092; United States v. Rock Royal Co- 
operative, Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 
1446; Sunshine Anthracite Coal Co. v. Adkins, 310 
U.S. 381,60 S.Ct. 907,84 L.Ed. 1263. The Commission 
has power to fix "656 a price that will be both maxim- 
um and minimum and it has the incidental right, and I 
think the duty, to choose the economic consequences it 
will promote or retard in production and also more im- 
portantly in consumption, to which I now turn. 

If we assume that the reduction in company reven- 
ues is warranted we then come to the question of trans- 
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lating the allowed return into rates for consumers or 
classes of consumers. Here the Commission fixed a 
single rate for all gas delivered irrespective of its use 
despite the fact that Hope has established what amounts 
to two rates-a high one for domestic use and a lower 
one for industrial contracts. FN46 The Commission can 
fix two prices for interstate gas as readily as one-a price 
for resale to domestic users and another for resale to in- 
dustrial users. This is the pattern Hope itself has estab- 
lished in the very contracts over which the Commission 
is expressly given jurisdiction. Certainly the Act is 
broad enough to permit two prices to be fixed instead of 
one, if the concept of the 'public interest' is not unduly 
narrowed. 

FN46 I find little information as to the rates for 
industries in the record and none at all in such 
usual sources as Moody's Manual. 

The Commission's concept of the public interest in 
natural gas cases which is carried today into the Court's 
opinion was first announced in the opinion of the 
minority in the Pipeline case. It enumerated only two 
'phases of the public interest: (1) the investor interest; 
(2) the consumer interest,' which it emphasized to the 
exclusion of all others. 315 1J.S. 575, 606, 62 S.Ct. 
736, 753, 86 L,.Ed. 1037. This will do well enough in 
dealing with railroads or utilities supplying manufac- 
tured gas, electric, power, a communications service or 
transportation, where utilization of facilities does not 
impair their future usefulness. Limitation of supply, 
however, brings into a natural gas case another phase of 
the public interest that to my mind overrides both the 
owner "657 and the consumer of that interest. Both pro- 
ducers and industrial consumers have served their im- 
mediate private interests at the expense of the long- 
range public interest. The public interest, of course, re- 
quires stopping unjust enrichment of the owner. But it 
also requires stopping unjust impoverishment of future 
generations. The public interest in the use by Hope's 
half million domestic consumers is quite a different one 
from the public interest in use by a baker's dozen of in- 
dustries. 

Prudent price fixing it seems to me must at the very 
threshold determine whether any part of an allowed re- 

turn shall be permitted to be realized from sales of gas 
for resale for industrial use. Such use does tend to level 
out daily and seasonal peaks of domestic demand and to 
some extent permits a lower charge for domestic ser- 
vice. But is that a wise way of making gas cheaper 
when, in comparison with any substitute, gas is already 
a cheap fuel? The interstate sales contracts provide 
that at times when demand is so great that there is not 
enough gas to go around domestic users shall first be 
served. Should the operation of this preference await 
the day of actual shortage? Since the propriety of a 
preference seems conceded, should it not operate to pre- 
vent the coming of a shortage as well as to mitigate its 
effects? Should industrial use ,jeopardize tomorrow's 
service to householders any more than today's? If, 
however, it is decided to cheapen domestic use by resort 
to industrial sales, should they be limited to the few 
uses **314 for which gas has special values or extend 
also to those who use it only because it is cheaper than 
competitive fuels?FN47 And how much cheaper should 
industrial*658 gas sell than domestic gas, and how 
much advantage should it have over competitive fuels? 
If industrial gas is to contribute at all to lowering do- 
mestic rates, should it not be made to contribute the 
very maximum of which it is capable, that is, should not 
its price be the highest at which the desired volume of 
sales can be realized? 

FN47 The Federal Power Commission has 
touched upon the problem of conservation in 
connection with an application for a certificate 
permitting construction of a 1500-mile pipeline 
from southern Texas to New York City and 
says: 'The Natural Gas Act as presently drafted 
does not enable the Commission to treat fully 
the serious implications of such a problem. The 
question should be raised as to whether the pro- 
posed use of natural gas would not result in 
displacing a less valuable fiiel and create hard- 
ships in the industry already supplying the mar- 
ket, while at the same time rapidly depleting 
the country's natural-gas reserves. Although, 
for a period of perhaps 20 years, the natural gas 
could be so priced as to appear to offer an ap- 
parent saving in fuel costs, this would mean 
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simply that social costs which must eventually 
be paid had been ignored. 

'Careful study of the entire problem may lead 
to the conclusion that use of natural gas should 
be restricted by functions rather than by areas. 
Thus, it is especially adapted to space and wa- 
ter heating in urban homes and other buildings 
and to the various industrial heat processes 
which require concentration of heat, flexibility 
of control, and uniformity of results. Industrial 
uses to which it appears particularly adapted 
include the treating and annealing of metals, 
the operation of kilns in the ceramic, cement, 
and lime industries, the manufacture of glass in 
its various forms, and use as a raw material in 
the chemical industry. General use of natural 
gas under boilers for the production of steam 
is, however, under most circuinstances of very 
questionable social economy.' Twentieth An- 
nual Report of the Federal Power Commission 
(1 940) 79. 

If I were to answer I should say that the household 
rate should be the lowest that can be fixed under com- 
mercial conditions that will conserve the supply for that 
use. The lowest probable rate for that purpose is not 
likely to speed exhaustion much, for it still will be high 
enough to induce economy, and use for that purpose has 
more nearly reached the saturation point. On the other 
hand the demand for industrial gas at present rates 
already appears to be increasing. To lower fiirther the 
industrial rate is merely further to subsidize industrial 
consumption and speed depletion. The impact of the flat 
reduction "659 of rates ordered here admittedly will be 
to increase the industrial advantages of gas over com- 
peting fuels and to increase its use. I think this is not, 
and there is no finding by the Commission that it is, in 
the public interest. 

There is no justification in this record for the 
present discrimination against domestic users of gas in 
favor of industrial users. It is one of the evils against 
which the Natural Gas Act was aimed by Congress and 
one of the evils complained of here by Cleveland and 
Akron. If Hope's revenues should be cut by some 

$3,600,000 the whole reduction is owing to domestic 
users. If it be considered wise to raise part of Hope's 
revenues by industrial purpose sales, the utmost pos- 
sible revenue should be raised from the least consump- 
tion of gas. If competitive relationships to other fuels 
will permit, the industrial price should be substantially 
advanced, not for the benefit of the Company, but the 
increased revenues from the advance should be applied 
to reduce domestic rates. For in my opinion the 'public 
interest' requires that the great volume of gas now being 
put to uneconomic industrial use should either be saved 
for its more important future domestic use or the present 
domestic user should have the fill1 benefit of its ex- 
change value in reducing his present rates. 

Of course the Commission's power directly to regu- 
late does not extend to the fixing of rates at which the 
local company shall sell to consumers. Nor is such 
power required to accomplish the purpose. As already 
pointed out, the very contract the Commission is alter- 
ing classifies the gas according to the purposes for 
which it is to be resold and provides differentials 
between the two classifications. It would only be neces- 
sary for the Commission to order ""315 that all gas sup- 
plied under paragraph (a) of Hope's contract with the 
East Ohio Company shall be "660 at a stated price fixed 
to give to domestic service the entire reduction herein 
and any further reductions that may prove possible by 
increasing industrial rates. It might further provide that 
gas delivered under paragraph (b) of the contract for in- 
dustrial purposes to those industrial customers Hope has 
approved in writing shall be at such other figure as 
might be found consistent with the public interest as 
herein defined. It is too late in the day to contend that 
the authority of a regulatory commission does not ex- 
tend to a consideration of public interests which it may 
not directly regulate and a conditioning of its orders for 
their protection. Interstate Commerce Commission v. 
Railway L,abor Executives Ass'n, 3 15 U.S. 373, 62 S.Ct. 
717, 86 L,.Ed. 904; United States v. Lowden, 308 U.S. 
225,60 S.Ct. 248,84 L.Ed. 208. 

Whether the Commission will assert its apparently 
broad statutory authorization over prices and discrimin- 
ations is, of course, its own affair, not ours. It is entitled 

0 201 1 Thomson Reuters. No Claim to Orig. US Gov. Works. 



64 S.Ct. 281 
320 1J.S. 591, 51 P.I.J.R.(NS) 193,64 S.Ct. 281, 88 L.Ed. 333 
(Cite as: 320 U.S. 591,64 S.Ct. 281) 

to its own notion of the ‘public interest’ and its judg- 
ment of policy must prevail. However, where there is 
ground for thinking that views of this Court may have 
constrained the Commission to accept the rate-base 
method of decision and a particular single formula as 
‘all important’ for a rate base, it is appropriate to make 
clear the reasons why I, at least, would not be so under- 
stood. The Commission is free to face up realistically to 
the nature and peculiarity of the resources in its control, 
to foster their duration in fixing price, and to consider 
future interests in addition to those of investors and 
present consumers. If we return this case it may accept 
or decline the proffered freedom. This problem presents 
the Commission an unprecedented opportunity if it will 
boldly make sound economic considerations, instead of 
legal and accounting theories, the foundation of federal 
policy. I would return the case to the Commission and 
thereby be clearly quit of what now may appear to be 
some responsibility for perpetrating a shortsighted pat- 
tern of natural gas regulation. 

U.S. 1944. 
Federal Power Commission v. Hope Natural Gas Co. 
320 U S .  591, 51 P.U.R.(NS) 193, 64 S.Ct. 281, 88 
L.Ed. 333 

END OF DOCUMENT 
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COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION OF ICENTUCIW 

THE APPLICATIONS OF BIG RIVERS ELECTRIC 
CORPORATION FOR (I) APPROVAL OF 
WHOLESALE TARIFF ADDITIONS FOR BIG 
RIVERS ELECTRIC CORPORATION, (11) 
APPROVAL OF TRANSACTIONS, 011) APPROVAL 

(IV) APPROVAL OF AMENDMENTS TO 
CONTRACTS; AND OF E.ON U.S., LLC, WESTERN 
1i;ENTUCKY ENERGY CORP. AND I,G&E ENERGY 
MARKETING) INC. FOR APPROVAL OF 

Case No. 2007-00455 
: 

To ISSUE EVIDENCES OF INDEBTEDNESS, AND 

: 
: 

TRANSACTIONS l_l-_l__-l___.--__l_l_-- ___ 

BRIEF SUBMITTED BY CENTURY ALUMINUM OF KENTUCKY 

ALCAN PRIMARY PRODUCTS CORPORATION 
GENERAL PARTNERSHIP AND 

Century Aluminum of Kentucky General Partnership (“Century”) and Alcan Primary 

Products Corporation (“AIcan”), backed by llieii respective parent organizations, Century 

Aluminum Company and Rio Tiiito Alcan, strongly support the Uiiwiiid Trailsaction and urge 

the ComInission to approve the Joint Application, as aniended, because it is required by the 

public interest 

INTRODUCTION 

The Commission is well aware that without the Unwind, Century and Alcan have limited 

praspects for operating their Smelters beyond 201 0-1 1 because they would lase a competitively 

priced source of energy which priiiiariIy determines whether a siiielter can compete i n  the 



worldwide aluminum market.' Professor Paul Cooines of the University of Louisville Scliool of 

Business explains that a Snielter shutdown has dire economic consequences beyond the loss of 

Smelter jobs themselves: 

"Shutting down the smelting operations would jeopardize the 
viability of related busiiiess activities, both upstream and 
downstream. Among tlie supporting industries that would be 
affected are river barges (that bring in alumina), electricity 
producers, and the various vendors to the smelting plants. 
Downstmun, the Sinelters supply raw aluminum to rolling and 
extruding mills in tlie region, which are clustered to support wiring 
plants, auto parts plants, can factories, and other lieavy aluminum 
users iii the 

Professor Coonies projects that a shutdown of tlie Smelters would ineari not only a loss of 

the 1,400 direct Sinelters jobs but over 5,000 total jobs and a total of $19.3,000,000 in annual 

payroll and $16,700,000 in annual tax revenue to state and local government.3 The economy of 

the Commonwealth is in no shape to allow this lo happen While the Unwiiid niay entail some 

risks, those risks pale in comparison to losing the aluminum industry of Westein Kentucky. 

This brief does not undertake to review the entire record or to comment on the variety of 

regulatory issues that may need to be addressed in the Conmission's final Order. Suffice it to 

say the Sinelters support Big Rivers and E.ON in all regulatory approvals requested atid required 

to close the transaction Instead, the Smelters believe it would be most helpful to the 

Commission to focus this Brief on Four core issues: 

~~ 

' Fayne Direct Testimony at p 4; Coonies Direct Testimaiiy Ex 2 at p 1 ; I-iale Direct Testimony at p 2; Autliier 
Direct Testimony at p 2 
' Coames Diiect Testimony Ex 2 at p 1-2 

Caomes Direct Testimony at p 4 
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1, The Conirnission must be assured that tlie Unwind is consistent with the public 

interest, and that is clearly so from a variety of perspectives. 

2 It is important for the Coinmission to understand how the Smelter contracts help 

produce rates for Rural custoiners that will be lower than if the Unwind does not 

occur, 

3 .  The supplemental testiinaiiy of Witness Brevitz deserves little weight because it 

contains erroneous assumptions leading to erroneous conclusions and became it 

fails to consider the rate implications if the Unwind does not occur. 

4. While the Smelters must take steps to manage their businesses responsibly, they 

would not enter into this transaction unless they intend to operate in Kentucky fot 

the long terni; and this transaction provides them reasonable prospects for doing 

so. 

1, THE UNWIND TRANSACTION IS THE BEST SOLUTION FOR ALL 
CONSTITIJENTS AND THE COMMONWEALTH OF IOENTUCKY AND IS 
THEREFORE CONSISTENT WITH THE PUBLIC INI’EREST 

The legal standard governing the Commission’s decision in this case is whether the 

Unwind transaction is consistent with the public interest, The most relevant statute is IuiS 

278 21 8 which coiicerns tlie transfer of ownership or’ control of utility assets. IUiS 278.21 8(1) 

provides in pertinent part: 

“No person shall acquire or transfer ownership of or control, or the 
riglit to control, any assets that are owned by a utility . without 
pi io1 approval of the coniniissian “ 

.3 



In this case the “utility” is Big Rivers which has ownexship of tlie assets and the “Person” 

transferring control of those assets is Western Kentucky Electric Cop .  (“WIW’); hence tlie 

transaction is jurisdictional. The legal standard that guides the Commission is KRS 278.21 8(2): 

“(2) Tlie commission shall grant its approval if tlie transaction is 
for a proper purpose and is consistent with tlie public interest,” 

If the Coinmission steps back from the details of the Unwind and loolcs at the basic 

building blocks, it can readily see that tlie transaction is straightforward in design and offers 

advantages and protections to each of tlie parties 

e The generating units will be retunied to Big Rivers early and in good condition, in 
2009 rather than in 2023 when their condition will be uncertain at best. 

e The alumintun Smelters will terminate their current contracts with WKE, execute 
new long-term contracts with Big Rivers/ICenergy, and thus be able to operate and 
support thousands of jobs beyond 201 0-1 1. 

e ‘The employees of WICE who ma11 the units will beconie employees of Big Rivers. 
Cash and non-cash compensation, iiideinnities and post-closi ng service contracts 
from EON will provide Big Rivers with the resources to operate the units 
effectively and efficiently upon Closing. 

0 E ON will pay Big Rivers total compensation of at least $755.9 million and the 
1 24 TIER provided by the Smelters will re-establish Big Rivers as a financially 
healtliy G&T cooperative for tlie fitst time in over twenty-five years, with an 
equity ratio of 26% and the capacity to refinance its pollution control bonds and 
incur additional debt when and as needed This new finaiicial health will allow 
Big Rivers to better promote economic development in Western Kentucky 

0 Tlie exposure of the Rural customers to fuel and environniental costs will be 
mitigated by two factors: (i) $327 iiiillion in subsidies provided by the Smelters; 
and (ii) tlie Economic Reserve of $157 million. 

Cash paid by E.QN to the Smellers will coiiipeiisate them for giving up the value 
of their current contracts through 2010-1 1 and provide them with multi-year 
protection against rising fuel costs to allow them to operate well beyond 2010-1 7 
and in tuiii provide subsidies to the non-Smelter customers. 
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This is the essence of the Unwind. Although the transaction is complex in its details, the 

overall picture shows that all parties, includiiig the Coinnionwealth of Kentucky, are winners 

A. The Public Interest Requires Maintaining the Viabiiitv of the Aluminum 
Industry in Western ICentuckv. 

The specter of Western Kentucky’s loss of the alumilium smelting industry was first 

brought to the Commission’s attention in 2005 in Administrative Case No. 2005-00090 when the 

Smelters filed comments pointing out that Kentucky’s generatjon resource planning was 

unprepared for meeting the Smelter load after 2010-1 1 . 4  The Smelters noted that the wholesale 

power tnarltet had failed to evolve as anticipated when the Lease Agreement was approved in 

1998 and offered several options that could be explored. The Smelters appeared in this 

Administrative Case because the Commission previously recognized tlie importance of 

inaintainiiig the aluminum smelting industry. In its April 30, 1998 Order conditionalIy 

approving the Lease Agreement, tlie Coinmission stated: 

“We truly believe that Big Rivets and tlie Smelters are vital to the 
ecouomy o I western Kentwky and their fortunes have been 
intertwined for many years Even though our decisions taday 
sever most of their existing ties, the Smelters’ ability to purchase 
reasonably priced power at fixed costs from LEM is tlie result of 
the availability of valuable generating assets on the Big Rivers 
systenP 

In the 2005 Administrative Case the Cornmission was not asked nor was it in a position 

to take specific steps to resolve the issue. The Cominission clearly signaled, however, its belief 

that something needed to be done. 

‘ Julie 8, 2005 Comments of Alcan Primary Ptoducts Cotpoiation arid Century Alununum of Kentucky, LLC, Case 
No 2005-00090 
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“Tlie issues raised by Alcan and Century are both serious and 
complex. It is true that competitive energy markets liave not 
evolved as Alcan and Century expected. It appears that tlie 
discussion in this case of how the snielter loads will be served 
beyond the expiration dates of their existing contracts has merely 
scratched tlie surface of the issues that could impact how this 
matter may be resolved. We believe that this issue will require 
furtlier detailed review by iiunierous parties, including the 
Commission, tlie smelters, Big Rivers, Kenergy, LG&E Emrgy as 
lessee of Big Rivers’ generation, and representative of the state and 
local goveinmiits,” ‘ 

The nuiiierous parties have now done exactly what tlie Conmission envisioned. 

Everyoiie recognizes that if Keiiergy were required to purcliase 100% of tlie power needed to 

serve tlie Smelter load from the wliolesale market, in all probability oiie or both Siiielters could 

not operate ecoiiomically and would have to close. Closure, as testified to by Professor Cooiiies, 

would have a devastating impact on Weslei-n Kentuclcy As coiitemplated by the Commission, 

the Snielters have worked with Big Rivers, Kenergy, Jackson Purchase, Meade County and 

E.ON for over four years to lceep that catastrophe from happening. Tlie parties now need tlie 

Commission’s affirmation that the solution, agreed upon by all tlie transaction parties, is in the 

public interest. While there may be other ways to retain tlie aluminum industry presence in 

Western ICeiitucky, none has surfaced. Tlie Unwind transaction is the surest way to preserve 

Smelter operations. 

It is true that without the Unwind Big Rivers could sell excess power to the Smelters after 

2010-1 1. Though an incomplete solution, i t  is a path the Smelters would pursue if there is no 

Unwind. Big Rivers has inodeled the impact on Member rates if it sold only part of its excess 

Applicalion of Big Rivers Electric Corporation and Others Tor Approval of Transaction, PSC Case No 97-204 
Order April 30, 1008 at pp 41-42 
’ Kentucky’s Electric Infrastructure: Present and Future - An Assessnient Conducted By The ICentucky Public 
Service Conmission August 22,2005, p 59, attached as Appendix A to the Order in Administiative Case No 2005 
- 00090 dated September 15,2005 
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power to tlie Smelters (200 MW) at the Lage Industrial Rate7 There are several negatives to 

that approach. For exaniple, 200 MW would be insufficient to lceep both Smelters open, or even 

one operating at full load. Additionally, a sale of 200 MW at the Large Industrial Rate would 

result in non-Smelter rates being higher than they would be under the Unwind.’ Under that 

approach Big Rivers would have only limited ability to support the Smelters with excess power 

and that support would create pressure on Member rates well beyond tlie projected rates under 

the Unwind. 

The Commission should also coiisider the relatively nominal marginal cost to the 

Members to enable the aluminrini industry to survive and continue to benefit the economy of 

Western ICentucly. Even before considering a 20% to 25% rate increase discussed below, Rig 

Rivers Redirect Exhibit 4 compares the impact oii Member rates of the Unwind versus a no- 

IJnwiiid scenario in which all excess power is sold off-system rather than to the Smelters (the 

“arbitr’age” case) For the six-year period, 2009 through 2014, the average increase to tlie 

Members under the Unwind is $5 51 per MWh (14.79%). The arbitrage or “best case” scenario 

for the Members necessarily involves tlie shutdown of the Smelters, and still reflects an increase 

in tlie lesser amount of $ 3  57 per MWIi (9 6%) or approximately $4 7 inillion per year. The 

choice, therefore, is between shutting down tlie Smelters and suffering tile loss o i  5,000 direct 

and indirect jobs, $193,000,000 in annual payroll and $16,700,000 in tax reveillie to state and 

local government in order to “save” $4.7 million fot the Members. Based on the amount of sales 

to the Rural customers, allowing the Snielters the opportunity to continue operations means an 

Aiiiended Application October 9, 2005, Exhibit 100 7 

’ - Id. 
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addition of only $2.009 to the monthly bill of the average customer who already enjoys soine of 

the lowest electric rates in the nation. 

The incremental cost to Rural ratepayers to help save the alurninuni industry and also 

avoid the inarltet pricing risk inherent in the arbitrage case is ininirnal This is why the Members 

believe the Unwind is in the best interest of ratepayers/owners: to preserve the aluminum 

industry, to give customers a good price for the electricity they buy, and to avoid continuing 

legal battles (see Section E, page 15 below)." The Boards of Directors of the three Meinber 

cooperatives that own Big Rivers are duly elected to represent the interests of the 

ratepayer/owners, and they voted 25-1 in favor of the Unwind." They believe the lJnwiiid "is in 

the best interest of our c ~ s t o i i ~ e r s . ~ ' ~ ~  

In addition to the Smelters and otlier, transaction parties, the Commonwealth of ICentucky 

also has a large stake in  preserving the aluminum industry. State officials devote their life's 

work to developing econoinic engines like the Smelters, and opportunities like this come few and 

far between. The matter before this Commission is a coinpelling example of the importance of 

business retention. It would take years and a considerable amount of good fortune or luck for the 

Commonwealth to replace the jobs, payroll, income and property tax r'eveiiue generated by the 

Smelters and the upstream and downstream businesses they spawn. We are witnessing today in 

Frankfort the numbing effects of too little state revenue when cornpared to the rising costs of 

education, healthcare, niine safety, retirement funding and many other' pressures on the 

Comnionwealtli's General Fund. Preserving the jobs and tax revenues that result froin the 

TE. VOI 11 at 5 I 
'" Supplemental Testimony of Burns E. Mercer, p 4 

' I  E, Vol 1 at 237 
TE Vol I at 139 
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Snielter presence are of utmost concern to tlie Coiniiionwealtli, especially during this 

recessioiiary period, and thus in the public interest Indeed, tlie Coninionwealth's interest in the 

Unwind is confirnied by tlie General Assembly's amendment of I(RS 279,120 in 2006 to allow 

for the contingency of Big Rivers exporting the Smelter power without disturbing its legal status 

as a Kentucky cooperative 

Finally, the Unwind reestablishes jurisdictioiial control over the generating capacity lost 

in 1998 which was the price paid for Big Rivers to emerge Troiii bathiptcy Bringing that 

capacity back iiito a healthy Big Rivers with borrowing capacity is the only way Western 

rcemtcky can hope to create economic development because otherwise Big Rivers will have no 

ability to develop electric infrastructure and keep pace with tlie rest of the state.I3 Mr. Thompson 

was candid that if there is no Unwind, WICE will inarlcet tlie power previously sold to the 

Smelters and seek the maximum price for it in the marlcetplace. That is not likely to be to the 

~iiielters" or, for that matter, any otlier ciistoiiier in Iceiituclcy to w~ioiii cost based rates are 

available 

R, The Unwind Transaction Will Place Big Rivers In a Financially Strong 
Position which is Consistelit with the Public Interest 

Overnight the Unwind will convert Big Rivers fioiii a cash-strapped, transmission 

company with virtually no borrowiiig capacity, a negative equity and limited credit capacity to 

sell off-system, iiito a financially healthy generation and transmission utility with deep reserves. 

This will be tlie first time Big Rivers has attained this level of financial security siiice the late 

1970's. It will position Big Rivers for the hture and is in the public interest. 

TEVOI I at.200 
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At closing E.ON will pay Big Rivers cash and non-cash compensation valued between 

$755.9 n~illion’~ and $842 3 depending on how certain asset values are calculated. If 

Big Rivers can survive without the Unwind, it would resume coiitroI of the generating units 

anyway But the choice is, should Big Rivers take the units back now in good condition, with a 

healthy balance sheet and no fiiture liability to WKE, or take thein back in 2023 in uncertain 

condition, owing W<E a Residual Value Payment of $377 n i i l l i~n’~  and owing RTJS 

approximately $250 million on tlie ARVP Note The rather easy answer is to unwind tlie 1998 

Lease Agreement now and recoiistitute Big Rivers as a financially sound utility. 

It is unlikely that, without the Unwind, Big Rivers can survive and reposition itself to 

take the units back in 2023 when the Lease Agreeinelit expires. The facts brought out at the 

hearing are these: 

0 Tlie .June 19, 2008 downgrade of Anibac required Big Rivers to buy out tlie Rank 
of America and Philip Moriis Capital Corporation leveraged leases at a cost of 
$129 4 million before any further participation by E ON l 9  These payments leave 
Big Rivers with only about $12 1 million in cash” and a $15 million line of credit 
which Mr. Core described as a “drop in the bucket.”2’ Big Rivers now faces 
immediate capital demands far its share of capital iinpraveinents required by the 
1998 L,ease Agreement, iiicluding the Iikelihood of significant costs imposed by 
enviroiiniental mandates, and a $13 million note paynent to PMCC at tlie end of 
2009 
Due to the subsequent Anibac downgrade, Big Rivers is paying a penalty interest 
late of 18% 0x1 $83.3 million of pollution control bonds. To extract itself fioni 
this penalty interest rate, it intist refinance tlie pollution control bond issue aiter 

0 

I J  PE Vol I at 202-03 
’’ Exhibit CWB- 15 
I(’ Revised Eshibit PWT-3 
l 7  TE Vol II  at 140, 147 
’‘ Big Rivers Response to AG Item 43; TE Vol I1 at 147 
l9 Blackburn Third Supplemental Direct Testimony at p 10 
’’ Exhibit CWB- 17 
’ I  Big Rivers Response to AG Item 43 
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tlie Unwind closes The 
interest rate differential of 13% between tlie penalty rate and the 5% rate 
contained in the financial in0de1~~ increases interest expense by $1  0.8 million 
airnually wliicli will diminish the margins Big Rivers could hope to make from 
off-systeni sales. 

Big Rivers is unable to meet its capital demands by borrowing from RUS, and, 
because of its negative net worth, is unable to access the capital marlcets 2J 

0 Big Rivers is unable to fltlly capitalize on off-system sales with counterparties 
requiring collateral or otlier credit resources that Big Rivers cannot offer 25 

It is fortuitous for Big Rivers [hat the Unwind transaction can repair the damage caused 

Without tlie Uiiwind, refinancing is not feasible," 

0 

by Anibac's diminished credit standing. With the Unwind, Big Rivers will receive $G1 million 

from E O N  representing half of the PMCC buyout cost,2G it will operate under an Indenture and 

be able to access tlie capital rnarlcets without existing RUS restrictions, and it will have a 26% 

equity ratio that will allow it to once again satisfy its capital, operating and public interest 

obligations with greater facility than would be otherwise possible. 

C. The Unwind Transaction is the Low Cost Solution for Non-Smelter 
Ratepayers And Is In the Public Interest 

While the Financial Model pro.jects Member. rates lo increase under the Unwind 

compared to rates now in effect, the increase will be substantially less than the 20% to 25% 

increase tliat by Big Riveis will seek if tlie 1Jnwind does not take place. Witness Mark Bailey 

testified that if there is not an Order approving tlie Unwind by late .Tanualy, Big Rivers will be 

forced to file for a rate increase of this mapliitnde 27 No such rate increase would be required by 

TE VOI rr at 84-85 
'' Financial Model, Section XIII, line 121 
'' TE Vol I1 at 24 
-- TE. Vol I1 at 124 
'' Blackbum Third Supplemental Direct Testimony at p 10 

" 'TE Vol I at 103 
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tlie Unwind.” On the other Iiand, under the Unwind, Rural rates are projected to go up by oiily 

14 79% on average over six years,29 The Smelters do not take a position on whether such a rate 

increase would be warranted, but make the obvious point that a 20% to 25% rate increase can be 

avoided by approving the Unwind and that, geneially speaking, lower electric utility rates are 

more consistent with the public interest than higher rates. 

Big Rivers also provided tlie Comniissioti with infomiation that if it sells 200 megawatts 

of excess energy to the Smelters at the Large Iiidusti ial Rate after 20 10- 1 1, Rural rates for the six 

year period 2009-14 would be G 9% higher on average than under the In fact, the 

69% ($2-57 per megawatt hour) differential is understated if Big Rivers were required to sell all 

its excess capacity to the Smelters in order to preserve as many jobs and as much of the 

aluminum industry as possible. 

Taking into account bolh no-Unwind factors - the immediate BCTOSS the board 20% to 

25% rate inciease and the likelihood of cost-based sales to the Smelters afler 2010-1 1 - it is clear 

tlie projected rates to Big Rivers’ non-Smelter customers will be lower with tlie IJnwind than 

witiiout the Unwind 

D, Big Rivers Financia1 Risk Will Be Mitigated By The Upwade To Its 
Transmission Svstem So It Can Fully Participate in the Wholesale Power 
Market When and As Needed 

As part of the Unwind structure, Big Rivers has received a Certificate of Convenience 

and Necessity in KPSC Case No 2007-00177 to constnicl a tliirleen-mile transiiiissioii Iine in 

Ohio County to connect the switcliyard at Plant Wilson to its existing 161 ItV transmission line 

Big Riveis does not forecast a base rate case under the Unwind until 201 7 Exhibit 79 at p 3, line 12 

’’ Big Rivers Redirect Exhibit 4 
‘” Big Rivers Redirect Eshibit 4 
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in soutliem Ohio County This new transmission facility will provide tlie capability for Big 

Rivers to export all 850 megawatts of the Sinelter load if siiieltiiig production went away,3’ The 

ability of Big Rivers to fund the cost of the new facility is a direct by-product of the Unwind 

because it provides Big Rivers with the fiiiancial resources to support the project. 

The electric utility environment has changed in ten years so the rislc to Big Rivers of 

niarlceting excess power resulting fi-om Smelter closure has been significantly mitigated since 

1998 when Big Rivers last operated its power plants. Since 1998, organized wholesale power 

markets have developed 32 The entire Smelter load is less than 1% (0.77%) of the wholesale 

power transactions in tlie two major markets (MIS0 and TVA) to which Big Rivers is 

intercoiuiected and those markets could absorb tlie capacity without rnaterially affecting price ” 

Prior to 1998 Big Rivers could not physically exporl tlie 850 MW Snielter load, but it is no 

longer restricted in light of the Phase 2 transmission upgrade ’‘ Finally, the ICeiitucky General 

Assembly’s act to aineiid ICRS 279.120 will allow Big Rivers to reinarket the power that 

otherwise would have been sold to the smelters witliout jeopardizing its cooperative status.35 

E. Public Interest Favors A Solution That Avoids Litigation 

The Unwind resolves important contractual and policy disagreements that now exist or 

are likely to arise among Big Rivers, Kenergy, E ON and tlie Smelters. With no Unwind there 

will be disputes between E.ON and Big Rivers over interpretation of the 1998 Lease Agreement 

and related documents. For example, if there is a carbon tax, Big Rivers faces the same relative 

3’ Blackburn Third Supplemental Direct Testiniony a t  p 58 

33 Blackbutn Third Supplemental Direct Testimony at p GI 
’‘ TE VoI I1 at 135 

35 TE Vol I1 at 135-6 

T’E Vol I1 nt 134 
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global wamiirig exposure with or without the Unwind, but Big Rivers’ interpretation of the Lease 

Agreement reduces that exposure if there is a cap and trade system.3G E ON has a different view. 

MJ Thompson testified there will be disputes 011 this issue, and accordingly they “will not make 

it good” for Big Rivers and the Members 37 Moreover, responding to questions %om Vice- 

Chairmail Gardner, Mr ~ Thompson testified that without the Unwind legal disputes between 

E ON and Big Rivers are possible with respect l o  generatiiig plant conditions and transmission 

rights, as well as environmental issues.3* 

The Smelters arid Big Rivers have differing views on ICenergy’s right to access Big 

Rivers’ excess power so ICenergy can fiilfill its statutory obligation to serve the Smelters with the 

lowest cost power.39 That dispute is rendered moot by tlie Unwind until 2023, but as part of the 

Unwind, Big Rivers and tlie Smelters will undertake to resolve the matter by 2015 Failure to 

approve the lJiiwind would place the Coiniiiissioti and the courts of ICentuclcy squarely in tlie 

middle of a critical issue iiecessary to preserve tlie Western ICent~rcky economy. For all practical 

purposes, the Comniission’s approval of the Unwind makes tlie issue go away 

As discussed above, a general base rate case in early 2009 seeking a 20% to 25% rate 

increase is another major piece of litigation that will be avoided by tlie Unwind. 

For these reasons, the Smelters urge the Cotiimission to approve the Unwind transaction, 

as filed. The parties have reached agreement after four years of arduous negotiatioiis and that 

agreement clearly serves the public interest 

’’ TE Vol I at 251, 263 

’’ TE Vol I at 20 I ,  226 
” TE VoI. 1 at 217-28 

’‘I TE VoI I1 at 55 



II. THE SMELTER CONTRACTS DELICATELY BALANCE THE INTERESTS OF 
BIG RIVERS, THE MEMBERS AND SMELTERS, PROVIDING SUBSIDIES TO 
THE MEMBERS W I L E  MAINTAINING A COST STRUCTURE UNDER 
WHICH THE SMELTERS CAN OPERATE 

A. Smelter Subsidies To The Members Are Substantial 

Extensive Iiegotiatioiis among the Sine1 ters, Members, Big Rivers aiid E.ON have created 

a unique but complex contract structure in order to accommodate the interests of tlie parties. 

MLI& of that structure is devoted to preserving the value tlie Members have tinder tlie 1998 

transaction Witness Rlaclcburn calculates the value of the Smelter subsidies to tlie Members at 

$327 million over the life of the contract." The payiients that will be made by tlie Smelters to 

the Members and Big Rivers include the following: 

0 Tlie Smelters have agreed to pay a base rate that includes a $0 25 per megawatt 

hour preiiiium over tlie Large Industrial base rate. 

0 Tlie Siiielters liave agreed, in addilioii to a piemium over tlie base rate, to pay an 

additional charge that will guarantee Big Rivers a 1.24 TIER. This means that if 

Big Rivers' Net Margin produces a TIER of less tliati 1.24, the Smelters will pay 

an additional per megawatt hour charge, subject to tlie bandwidth, that will 

produce a I .24 TJER Tlie bandwidth ranges from $12 8 inillion per year in the 

early years to $34 7 million per year in tlie later years '' F O ~  example, the 

Fiiiaticial Model projects Net Maigins in 201 1 of only $100,000 due to higher 

variable aiid non-variable fixed O&M costs in that year. Because a 1 24 TIER 

requires iiiargins of $13,200,000, the Smelters would pay Big Rivers an 

-~ 

lo Blackburn Direct Testimony at p I2 
" IE Vol I1 at 76 
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additional $13,100,000. J2 That amount is equal to $1.79 per megawatt hour, an 

additional charge per megawatt hour that is within the 

e The Smelters have agreed to pay two surcliarges 

J The first surcharge is a fixed $0 70 per megawatt Iiour in 2009-1 1, 

$1 00 per megawatt hour in  2012-16, and $1-40 per megawatt Iiour in 

2017-23. The revemie generated by the surcharge for the benefit of 

the non-Smelter ratepayers ranges from $5,f million in the first three 

years to $7.3 miilioii in the middle years to $10 2 million in the final 

seven years. 

J The second surcharge is comprised of a) a fixed $0.60 per MWh in all 

years, subject to a $200,000 montlily credit for the first ninety-six 

months; and b) an additional $0+60 per MWli contingent on actual ftiel 

costs exceeding a baseline. The Financial Model shows tliis surcharge 

being worth over $1 10 million to the Mernber~.'~ 

The Sinelters have agreed to perniit Big Rivers to take $75 inillion of its own 

finds and create the Economic Reserve for tlie purpose of mitigating future rate 

increases to all of the Members' retail custoiiiers except the Smelters (rlie 

additional E.ON contributioii bringing the Econoinic Reseive to $1 57 million) and 

another $35 ~iiillioii to create the Transitionai Reserve, This $1 IO  niillioii would 

otherwise be available to Big Rivers to reduce its debt which would reduce 

While final calculation of the TIER Adjustinenl Charge is niade at the end of each year, the Smelters pay the 
estimated Tier Adjustment Charge each month, with tlie montlily amount recalculated on a quarterly basis (cite) 

43  E.xhhibit 79 at p. 4, line 89 



interest expense which would in turn reduce tlie Smelters’ Tier Adjustment 

Charge. In essence, the Smelters have agreed to pay tlie interest cost on the 

amount of the two reserves plus up to ai additional 24% of that cost. 

hi exchange for these subsidies above and beyond what any other customer pays, the 

Smelters sought the riglit to take reasonable steps to manage their businesses if Big Rivers’ cost 

profile dramatically changes or if the cyclical price of alumiiiuni should fall to depressed Ievels 

or if a plant suffers physical damage. In any of these cases it would be fundamentally unfair to 

expect the Smelters to be locked into continuing operations without the ability to manage around 

those developments. For that reason Big Rivers and the Menibers agreed to certain well defined 

exceptions to the Smelters’ geiieral commitment. 

Tliese Smelters’ contractual rights, as set forth in the Retail Agreements, are at three 

levels Level One allows the Smelters, in  a variety of scenarios, to curtail (not terninate) their 

operations teniporaxily in order to avoid operating losses that would otherwise jeopardize the life 

of the remaining pIant. Tlie most notable provision is Potline Reduction Sales pursuant to 

Section 10 3 of tlie Retail Agreeinelit This piovision pennits each Smelter to curtail 115 

megawatts, essentially one potli~ie,~’ for up to forty-eight months and to direct ICenergy and Big 

Rivers to sell tlie curtailed power Tlie curtailing Smelter would receive tlie Net Proceeds from 

those sales to mitigate tlie cost of operating the remaining potlines and thereby prevent a total 

closure of the Smelter Similarly, pursuant to Section 10.2 of the Retail Agreement, if a Smelter 

under certain defined circumstances experiences damage to tlie Smelter that prevents noniial 

*IJ TE Vol I1 at 75 

20% of Century’s production and 33% of Alcan’s 4 5  
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smelting operations, the Smeller’s power will be sold off-system and tlie Smelter will receive the 

Net Proceeds for as long as nine months until plant operations can be restored. 

Level Two allows a Smelter to shut down more than one potline, eveii total operations, 

but not terminate the Agreement. hi such event the Smelter directs Kenergy and Big Rivers to 

sell the unused power as Surplus Sales pursuant to Section 10 1 of tlie Agreement and receives a 

portion of Net Proceeds equal to the contract price of power. Net Proceeds above the contract 

price are retained by Big Rivers The purpose of Level Two is to protect the Smelter against a 

prolonged slump in the economy but without excusing the Smelter from paying the contract price 

to Big Rivers, 

Level Thee  is tlie remedy of last resort. If either a curtailment. or a temporary cessation 

of Smelter operations cannot overcome the economic reality of permanent closure, a Smelter 

may terniinate the Retail Agreement but only on one year’s notice and not before January 1, 

201 I .  

The Staff has expressed concern that since the Smelters did not agree to a longer lock-in 

period, the Smelters could exit the Big Rivers’ systeni earlier rather tIiati later and leave Big 

Rivers as a merchant operator. Tlie Siiielters cannot coiiiiiiit to a longer lock-in period. Any 

attempt to force this change on the Smelters would ,jeopardize tlie transaction. histead, the 

operating presumption should be that the Siiielters will remain in Kentucky long-term for the 

following reasons: 

dust as Big Rivers maintained positions that were essentially non-negotiable, the 

right to terminate 011 one year’s notice but no sooner tlian Januaxy 1, 201 I was a 

COI e principle for the Smelters tlirougliout tbe negotiations. The principle is based 

on need for flexibility so the Smelters can manage their businesses in a changing 

world and because of the significant subsidies they are making to the system. 111 
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prior years a Smelter could agree to a long-term talce-or-pay contract, but at fixed 

rates. Big Rivers has not been in a position to offer fixed rates or rates based 

strictly on cost, and the Smelters are not in a position to parantee rates with these 

premiums beyond the agreed period. 

The Smelters have a long history of operating in Kentucky and tliat history 

includes making operating adjiisbnents when prudently dictated by business 

conditions. Alcan, for example, was a two line operation from 1994 to 2000. 

0 Big Rivers is located near plentiful supplies of Illiiiois basin coal and should be 

the lowest cost producer of power compared to coal-fired generation seiviiig other 

Sniel t ers . 

The Smelters have huge investments in their plants and ate continuing to make 

capital improvements tliat will increase the efficiency of smelting operations '' 
Companies do not lightly niake decisions to write of[ huge investments 

Physically, the life of a siiielter is fifky to seventy years, and managements lcnow 

how to live though clianging economic conditions and tlie cyclical nature of 

commodity prices.47 The fifth potline at Century is the last snielter facility built 

in tlie United States.4a 

A complete termination ofthe Retail Agreement and a pennanent shut-down of a 

Smelter is a very expensive proposition. 

0 Finally, tlie Siiielters' ultimate fate lies as much in  tlie hands of Big Rivers and 

this Commission as with themselves. Big Rivers has botli tlie power and the 

responsibility to control its operating and capital costs, to inanage budgets in a 

way so tliat higher tlian expected expenses in one area can be offset by expense 

ductions in others. The Smelters have confidence in Mark Bailey as CEO not to 

operate Big Rivers with a blank clieck but to operate judiciously SO the Smelters 

"" TE Vnl I at 156-7 

47 T E V ~ I  I at 151 
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can survive for the long tenn. Tlie Commission’s continuing jurisdiction over tlie 
Rig Rivers’ cost of service provides aiiotlier level of electric rate protectian. 

Big Rivers and tlie Members are not rate-disadvantaged by the closure of a Smelter 

With completion of tlie new traiismission facility, Big Rivers will have the capability to export 

all 850 megawatts if one or both Sinelters were to close While an element of market pricing risk 

would be involved, tlie market price of wholesale power is currently projected to be higher at all 

times than Smelter rates.49 Additionally, tlie closure of one Smelter would teiid to drive down 

costs to the remaining Smelter through lower TIER Ad.justnient charges resulting fiorn more off- 

system sales Tlierefore, if oiie Siiielter were forced to close the likeliliood of tlie other 

continuing to operate would improve Finally, based on Big Rivers positive off-system sales 

history in recent years, tlie margins it will earn under the Unwind, eveti with tlie Smelter 

subsidies, are actually limited because it can iiever earn more than a 1.24 TIER If both Smelters 

are forced to terminate and go away, so does the 1 24 TIER, and Big Rivers’ more robust Net 

Margins resulting froin gi eater off-system sales should result in lower rates for the Members 

111. THE ATTORNEY GENERAL’S TESTIMONY HAS LITTLE VALUE WHEN 
THE ENTIRE CIRCUMSTANCES OF THE UNWIND ARE CONSIDERED 

Tlie Attorney Geiieral witness, David Brevitz, filed direct testiinony on April 3 ,  2008, 

nialciiig a “provisional” reconiiiiendation approving tlie Unwind, then filed supplemental 

testiinony on November 2 1, 2008 stating that lie could not recommend tlie Commission approve 

the transaction On cross-exatiiiiiatioii Mr Brevitz stated he did riot oppose the tra~isaction.~’ 

”” Exhibit CWB- 19 

Brevia Supplenieiital Direct Testimony at 4 
’TE Vol I1 at 279 
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Mr Brevitz listed time primary reasons why he was not able to recommend approval of 

the Unwind.s2 Each is addressed below 

First, he argued that Ruial cusloniers would suffer rate increases substantially greater 

than those projected at tlie time his original testimony was filed The Table on page five of his 

suppleinental testimony purported to show tlie percentage increases resulting from Unwind, 

comparing the rates projected in tlie October 2008 Unwind Financial Model with the “current 

rates ” As the smellers pointed out on cross-examination, however, Mr Brevitz had based liis 

analysis on an erroneous assumption that “current rates” include the MRDA credit that expired 

in Attgust 2008. By failing to recognize that the MRDA credit had expired, Mr. Brevitz 

understated the current rates and thus overstated the percentage increases resulting From the 

Unwind Mr Brevitz stubbornly refused to concede this obvious computational error. 

MoIe impoxtantly, Mr. Brevitz looked at llie llnwind in a vacuum and did not compare 

rural rates in the Unwind to the rural rates in any no-Unwind scenario Big Rivers Redirect 

Exhibit 4 shows that the Unwind results in lower rates fh  tlie Rural customers if it is assumed 

that 200 MW of Big Rivets surplus power is sold to tlie Smelters in an effort to avoid economic 

calaniity in Westeni ICentiicky, Even in the “arbitrage” scenario where all of Rig Rivers excess 

power is sold off-system (at the expense of 5,000 jobs) residential customers only ”save” about 

$2 per Mr Brevitz’ flawed analysis cannot be the basis for valid public policy of the 

Co~iimonwealth. 

Second, Mr. Brevitz cited the lack of conseiit by the City of Henderson The Applicants 

have repiesented to the Comniissioii on numerous occasions tliat the Station Two Agreements 

Brevitz Supplemental Direct Testimony at p 4 
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filed as Exhibit 87 to the Amended Application of October 9, 2008 are in the fom1 that the 

Applicants are willing to execute and that they hope and believe the City of Henderson will 

ultiniately agree to execute, but that any modification of those agreements resulting from 

negotiations with the City of Henderson would be resubmitted to the Coinmission so tiiat both 

the Commission and the Attorney General could consider the impact of such modifications Tlie 

concept could not be clearer. The Smelters urge tlie Commission to approve tlie Unwind 

conditioned upon the iesolution of issues with the City of Henderson and the Applicants’ re- 

fi I i ng represen tat i oils 

Tlie Siiielters join Big Rivers and the Membeis in tlieir concern that a resolution of tlie 

City’s issues not affect Big Rivers’ Oclober 9, 2008 financial projections hi that regard, the 

Smelters will be adamant that the City of Henderson closing condition as set forth in the 

Terniination Agreement, and any other closing condition of a material nature contained in the 

Termination Agreement, not be waived or modified at closing without Sinelter concurrence As 

tlie financial underwriters of the Big Rivers system, the Smelters are relying on the protections 

coiitaiiied in the Teimination Agreement as much as Big Rivers. 

Third, Mr Brevitz cited the fact that the Application is incomplete since many closing 

conditions stir1 exist. This is a classic “chicken and egg” problem. Without Commission 

approval, tlie transaction cannot close, but in order for the other closing conditions to be 

satisfied, the Coinmission must act first. The simple answer is tliis The Cominission should 

approve the Unwind contingent on all of the closing conditions being satisfied, This transaction 

should not die because of tlie Commission’s failure to act 

53 TE Vol I1 at 5 1  
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We also note a hiidamental inconsistency between Mr. Brevitz’ position of neitlier 

supporting nor opposing the TJnwind and the legal position of the Attorney General. h its April 

17, 2008 response to Staff Item 1 ,  the Attorney General described in compelling detail tlie dire 

consequences that would result if the IJnwiiid does not occur 

“In this proceeding, the record is replete with evidence that . , . 
there are grave concerns about BREC’s ongoing financial viability 
in the event one or both smelters leave the Conimonwealtli; ., . . 
and, most importantly, tliat without the unwind transaction “the 
worst that can happen is BREC is obliterated tlwougli bankruptcy 
due to its inability to respond lo some unanticipated financial 
and/or legal event.” Thus, there is evidence of a clear threat to tlie 
continuation of utility service at reasonable rates. , , , Without 
these contracts (or. mechanisms / treatments, as variously referred 
to), it is highly doubtful that BREC could once again become a 
viable utility.” 

Mr. Brevitz’ testiniony in reftising to consider the consequences if there is no Unwind is 

at odds with tlie Attoiiiey General’s Fear that a second bankruptcy may be imminent for Big 

Rivers if tlie Unwind is not supported. 

IV. THE SMELTERS INTEND TO DO BUSINESS IN IUENTUCKY FOR THE 
LONG TERM 

There is notliing guaranteed in this world, and that is universally true for businesses 

producing a worldwide commodity sucli as aluminum. Tliat reality prompted Witness Henry 

Fayne to testify that the Smelters are “cautiously optimistic” that Big Rivers’ rates will be 

affordable for the long terni 54 The caution is driven by experience but, on the other liand, (lie 

Smelters continue to believe they can sustain operations for the long tenii and would not 

otlieiwise enter into this transaction notwithstanding the current inarlcet price of aluminum. As 

Mr. Faylie stated on cross-exaiiiination: 



“The important issue here is to recognize that aluminum is 
cyclical. These companies have all survived circumstances in the 
‘80’s or ‘90’s where tlie aliiininuni price bottomed out where they 
struggled through a brief period of time. This is an issue of long- 
terni outlook and what the expectation is around the outlook 
around aluminum, which is the only reason that we could support 
going foiward wi tli this traiisaction, and both companies have 
loolced at this transaction under the current circumstances and wi tli 
the long-tenii outlook and believe they have a reasonable 
opportunity to continue to survive.~7ss 

The same pressures that are cwsing a recession in the global economy should also impact 

the cost profile of Big Rivers by reducing the cost of raw inaterials such as fuel and reagent as 

well as steel and labor which comprise the significant portion of its capital expenditures The 

Smelters also have coritract alternatives, as described oil pages 17-1 8 above, that give them an 

opportunity to mitigate costs by causing Big Rivers and Kenergy to sell certaiii of the Smelters’ 

energy into the wholesale iiiarket. Big Rivers and the Smelters have also introduced the coiicept 

of a Coordinating Coininittee which, with representatives of the Members, will review aniiual 

operating and capital budgets, criteria for evaluating maintenance programs, depreciation studies, 

the timing and terms of refinancing debt, fLiel procurement, load forecasts and other activit ie~.~~ 

The Menibers and Snielteis have a common interest in maintaining costs as low as possible 

coiisistent with reliability, and tlie Sinelters have high expectations that Big Rivers will carry out 

its conmi tment to making the Coordinating Committee a usefiirl and important interface between 

the Smelters and the Big Rivers Board of Directors. 

’‘ Fayne Supplemental Testimony, p 3 

’’ TE Vol II at 174 As the Commission may be aware, Century Aluminum, in response to the significant decline in 
alumhiurn prices, announced its plaiis to reduce production at its Ravenswvood Plant in West Virginia effective 
December 20, 2008 and issued a WARN notice indicating that it might sliut down the plant in GO days The 
Company is worlcing with State officials and its various suppliers to try to find a solution to permit continued 
operations The Company believes that the long term fundamentals of tlie aluminum market would support the 
operation of the Ravenswood Plant over the long term Tlie Ravenswood Plant is an older, smaller, less efficient, 
and higher-cost facility thou tlie ihvesville Plant 
‘I‘ Coordinalion Agreement, section 4 
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CONCLUSION 

The Unwind is both a delicate and sensible balance among Big Rivers, the Smelters and 

EON is making these the Members and is made possible by significant funding fiom E 

Funds available to avoid fhture losses under the status quo. Fortunately, Rig Rivers will be 

spared these losses once it resuines control of the units because of the Smelter subsidies, the 

willingness of the iura1 customers to pay marginally higher rates to avoid future risk, the 

willingness of the Siiielters to pay higher rates to secure their future, the benefit of the new 

transmission Facility and the E ON funds themselves This is an opportunity of eiiarmous upside 

and almost no downside. 

The Smelters therefore urge the Commission to strongly endorse the Unwind which will 

move it  closer- to reality The Commission's strong endorsement will send a signa1 to the rating 

agencies that the Coinmission stands behind the restructured Big Rivers and will help resolve 

remaining issues and contingencies that are necessary to close the transaction. 

Respe~ve ly  Submitted, 
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Tile Companies' proposal to implement a TRAC should be rejected. 
There has been no evidence presented by the Companies to support an 
automatic adjustment clause to recover PJM transmission costs. Absent 
a showing of the need for such a rider, transmission costs should 
continue to be recovered through base rate proceedings, at which time all 
of the Companies' revenues can be evaluated. 

0 The Companies' proposal to recover from West Virginia ratepayers 
100% of the costs associated with the Mountaineer CCS project is not 
reasonable. These costs are associated with a demonstration project that 
is designed to provide information that would potentially benefit the 
entire AEP system. WVEUG rocominends that these costs be disallowed 
in this rate case. In the alternative, the Mountaineer CCS costs should 
be alIocated among ail of the AEP Companics (both AEP-East and AEP- 
West Companies), and only APCo West Virginia's share of this amount 
should be recoverable in this rate case, 

XI. ALLOCATION OF THE REVENUE INCREASE TO RATE CLASSES 

Q. Have you reviewed the Companies' revised class cost of service study filed in 

this case? 

Yes. The Companies have filed a 12 CP class cost of service study ("CCOSS") to 

support its proposed allocation of the authorized revenue increase in this case. As 

A. 

discussed by the Companies' witness Larry Foust, production and transmission plant 

and expenses are allocated based on the class contribution to the 12 monthly 

coincident demands of the system. For distribution plant and expenses, costs are 

classified as either demand or customer related. Primary demand costs are allocated 

on the, contribution to 12 CP demand on the primary system, while secondary 

facilities are allocated based on class maximutn demand and the sum of individual 

class demands, 

J. Kcnricrly mid Assclcintes, Inc. 
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Q. Do you believe that the Companies' CCOSS is a reasonable basis to support an 

allocation of the authorized revenue increase in this case? 

Yes, as it relates to a base revenue requirement increase. 'I'hough I would generally A. 

support a ''ininimuni distribution system" methodology for classifying distribution 

costs betweeii demand related and customer related costs, the Companies' filed 12 C1) 

CCOSS appears to be a reasonable basis to assess the actual and relative rates of 

return produccd by current rates for each rate class. Based on my experience, had the 

Companies used a niiiiimuni distribution systeni classification methodology (as 

discussed in the NARUC Electric Utility Cost Allocation Manual), the results of the 

class cost of service study would likely show lower relative rates of return at present 

rates for residential and small commercial custoniers and higher relative rates of 

return for large industrial custoiners, when compared to the resulls shown in the 

Companies' study. Nonetheless, the Companies' 12 CP CCOSS is reasonable and 

can be relied on in this case to allocate the authorized increase to rate classes and 

reduce current class rate subsidies. 

Q. What does the Companies' CCOSS show with regard to class rates of return 

and relative rates of return? 

Table 1 below summarizes the cost of service rcsults developed by Mr. Foust. The 

key conclusion from this table is that the residential class, which comprises 43% of 

the Companies' West Virginia retail rcvenues, is currently earning a rate of return on 

investment of 1.5 1 %. The average rate of return of all retail customers currently is 

3.27% under the Companies' analysis. The result is that the residential class has a 

A. 
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e Adoption of the mitigation mechanism that I propose is M e r  substantiated by 

the sheer magnitude of rate increases that the Companies' ratepayers have borne 

beginning in early 2009. 

11. CLASS COST OF SERVICE ISSUES 

Have you reviewed the Companies' class cost of service study in this proceeding? 

Yes. The Companies have filed a single, combined Mon PowerPE class cost of 

service study in this case using a traditional 12 coincident peak methodology to allocate 

production demand costs (referred to as an average coincident peak ("ACP") method). 

The class cost of service study reflects ''going level" revenue requirements, as adjusted, 

for the 2008 test year ending December 3 I ,  2008. h o n g  the adjustments made to the 

test year analysis is a revenue adjustment that reflects the Companies' estimated post- 

test year revenue losses for Rate Schedule PLP. This adjustment, which is adjustment 

No. 7 in the Companies' filing, reduces total test year revenues by $3,309,903. The 

adjustment affects both the Companies' overall revenue deficiency in this case and the 

class cost of service study, which includes an adjustment to reduce the combined Rate 

Schedule PLP revenues by the $3,309,903 amount. 

Do you agree with the Companies' class cost of service methodology? 

For the most part, I agree with the Companies' study, as filed; however, I have 

identified a mismatch between adjustment No. 7, which reduces Rate Schedule P/LP 

revenues for cost of service purposes, and the corresponding rate class energy and 

J.  Kennedy and Associates, Inc. 



1. Q. 

2 

3 Rate Schedule ID/LP? 

4 A. 

5 

G 

Have you made a correction to the Companies' cost of sewice study to properly 

match the energy and demand allocation factors with the adjusted revenues for 

Yes. Baron Exhibit-(SJB-2) shows the development of adjusted energy and demand 

allocation factors that reflect the assumed 17% energy reduction and 9.6% demand 

reduction assumed by the Companies in their $3.3 nlillioit revenue adjustment to Rate 

7 

8 

9 

10 

Schedule P/LI'. Page 1 of 2 of the exhibit is a copy of "Mon Power workpaper WP-7," 

which develops the $3.3 niillioii revenue ad.justment. Page 2 of 2 shows the adjusted 

Rate Schedule P/LP kWh energy and kW demand and the revised energy and deniand 

allocation factors that should be used iii the class cost of service study. 

11 

12 Q. 

13 

14 A. 

15 

I6 

17 

18 

19 

20 

21 

Have you revised the Companies' class cost of service study to correct the 

mismatch? 

Yes. Baron Exlzibit(SJB-3) summarizes the corrected class cost of service study that 

corrects the mismatch between Rate Schedule P L P  revenues and allocation factors. 

No other changes have been made to the Companies' study except for the corrected 

energy and demand allocation factors. Table 1 summarizes the corrected rate schedule 

rates of return and indexed rates of return. For comparison, I have also included the 

results of the Companies' filed "goingforward" study. As can be seen, the indexed rate 

of return for Rate Schedule P/LP is now 0.93, compared to the Companies' filed study 

that showed an indexed rate of return of 0.54. This is a significant correction. Based 
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