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INTRODUCTION 

Utilities recover their expenses through rates. Under Kentucky law, utility rates are filed 

with the Commission. Of course, there can be exceptions: telecommunications utilities in some 

cases can provide service under contracts, and those contracts may include unfiled rates. But this 

case is not about the exceptions. Instead, this case results from the referral of two specific 

questions of tariff law to the Commission by the U.S. District Court for the Western District of 

Kentucky : 

“( 1) whether the PSC would rule as the FCC did in Im~in Wallace2 
on the issue of tariffs and pass-through taxes, and 

(2) whether the ‘local taxing authority’ language of Windstream’s 
tariff encompasses state statutes.yy3 

’ The Petitioner is one of two named plaintiffs representing overcharged Windstream customers in Dana Bowers 
and Sunrise Children’s Services, Inc., on Behalf of Themselves and Others Similarly Situated v. Windstream East 
LLC et al., 3:09-CV-440 (W.D. Ky.). 

’ /win  Wallace 11. AT&T Communications ofthe Southern States, Inc., G FCC Rcd I6 I 8 (1 991), on reconsideration, 
7 FCC Rcd 3333 (1992). See Section IV D, infra. 

’ Dana Bowers et al. v. Windstream Kentucky East, LLC, et al., 790 F.Siipp.2d 526, 534 (W.D. Ky. 2010). 
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These questions define the scope of the Court’s referral, and both refer specifically to 

tariffs and tariffed services. When the two questions are a~iswered,~ the Court can lift its partial 

stay and “resolve damages and other issues.” Rowers, 709 F.Supp.2d at 535. One of the issues 

the Court will address, in addition to damages, is whether Petitioner is the proper representative 

of the class of customers who buy services subject to the tariffs. Regardless of the Court’s 

determination on this Rule 23 question, the Commission will have provided direction to the 

Court concerning Windstream’s obligations to all its tariff customers, not just Petitioner. 

In this brief, Petitioner will show: 

how the Conmission has ruled, and why it will continue to rule, just as the FCC didY5 
that tax expense recovery for a tariffed service requires a filed rate; and 
how Windstream’s filed Kentucky tariffs do not include authorization to collect its 
Gross Receipts Surcharge to recover for the Kentucky Gross Receipts Tax. 

e 

Petitioner will also describe the many ways in which Windstream’s behavior concerning 

its Gross Receipts Surcharge violated Kentucky law. In fact, when Windstream raised its rates in 

2007 without changing its tariffs, it violated three Kentucky statutory prohibitions, not just one: 

[I .]  The Filed Rate Doctrine, which n-tii-rors the federal Filed Rate Doctrine, and 
which is codified for utilities generally at KRS 278.160 and specifically for carriers such 
as Windstream that “elect” alternative regulation at KRS 278.544; 

[2.] K.RS 278.543 (2)’s sixty-month prohibition on basic service rate increases 
imposed on carriers such as Windstream that “elect” alternative regulation; and 

It is because the scope of the relief sought is limited to a Cominission declaration on these two issues that 
Petitioner styled her pleading initiating this case as a Petition for Declaratory Ruling. In its Order of November 22, 
20 10, the Commission determined that, for administrative purposes, it would style the matter as a formal complaint. 

4 

In Iiwin Wallace, the case cited by the federal court, the Federal Communications Commission (“FCC”) enforced 
the Filed Rate doctrine when, as here, a telecommunications can.ier failed to add the new rate to its tariff before it 
charged its customers a surcharge to recover a tax that had been imposed upon it. The carrier at fault in Irwin 
Wallace was AT&T, which had “flowed through” a Florida gross receipts tax to its customers for approximately ten 
months before its “gross receipts tax surcharge tariff’ went into effect. The FCC held that, “although it was proper 
for AT&T to flow through the Florida gross receipts tax, it should not have done so until its tariff providing for the 
GRTS flow through went into effect on April 24, 1986.” 7 FCC Rcd 3333. There is no distinction between the 
federal Filed Rate Doctrine and Kentucky’s to support a diffcrerit result here than that reached by the FCC in Iiwin 
Wallace. 

5 
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[3.] KRS 278.543 (4)’s permanent prohibition on switched access rate increases for 
electing carriers. 

The Commission is bound to enforce all of these statutes. It should answer the court’s 

questions with a “yes” and a “no,” respectively. 

BACKGROUND 

The germane, undisputed facts are as follows: 

1. In 2005, KRS $ 136.616(2)(b) was enacted. Effective January 1,2006, the statute 

imposes a 1.3% “gross revenues tax” on providers of “comrnunications service.” As Windstream 

is a provider of communications service, the tax was imposed on Windstream, not on its 

customers. To recover its tax expense, in June 2007, Windstream began issuing bills imposing a 

Kentucky Gross Receipts Surcharge (“surcharge”) on its customers, applying the surcharge to 

intrastate and interstate services. The notice in Petitioner’s bills for that bill cycle did not 

describe the amount or rate to be used. Neither 

Windstream’s federal or state tariffs included any reference to this new surcharge when 

See June 22, 2007 Bill [Exhibit 1 hereto]. 

Windstream began issuing bills imposing the surcharge. 

2. When Windstream began imposing the surcharge, it assessed the charge to 

customers at a rate of 1.3%. Id. In July 2007, only one month after Windstream began 

imposing the surcharge, Windstream increased the rate, assessing its customers at 2.6%. 

Windstream provided no notice to customers that it had doubled the surcharge rate. See July 24, 

2007 Bill [Exhibit 2 hereto]; WSOOO939-940 [Confidential Exhibit 3 hereto]. 

3. On August 16, 2007, Windstream filed proposed revisions to its Kentucky state 

tariffs that purported to add a charge “equal to” the grass receipts tax, but then inexplicably 
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withdrew the tariff revisions just three (3) days later, before they could become effective. See 

August 16,2007 Tariffs [Exhibit 4 hereto]; August 20,2007 Withdrawals Exhibit 5 hereto]. 

4. About a year later, on July 23, 2008, Windstream amended its federal tariffs to 

add a snl-charge purportedly equal to the tax. See, e.g., Windstream Tariff F.C.C. No. 1, First 

Revised Page 2-30, effective on August 7, 2008 [Exhibit 6 hereto]. The federal tariff stated that 

the surcharge would be assessed at 1.31% and stated “that this was amount was ‘equal to’ the 

surcharge Windstream was charging its customers.yy Id. 

5. Windstream, however, knowingly violated this tariff revision from day one. At 

the time the federal tariff became effective, all customers were being assessed a surcharge of 

more than 1.3 1%. In fact, the surcharge at that time was 2.6%. 

6. Beginning with the January 1, 2009 bill cycle, Windstream again changed the 

surcharge rates. Windstream lowered some customers’ surcharge rates to 0% on intrastate 

services; it assessed some interstate customers at 1.3%; and - notwithstanding the specific tariff 

on file with the FCC stating a rate of 1.3 1% - it assessed many Customers a surcharge of 1.75%. 

A Windstream email explained that the “slightly higher rate on the retail side is to compensate 

for the money we are not passing through to intrastate wholesale customers.yy See Caballero 

Dep. at 87:l - 88:l [Exhibit 7 hereto]; Dep. Exhibit 41 [Confidential Exhibit 8 hereto]. 

Windstream did not revise its federal tariffs, which then included a surcharge provision, to reflect 

these rate changes. As for Windstream’s Kentucky state tariffs - for Petitioner, for basic local 

exchange service customers, and for access service customers - Windstream continued to allow 

its tariffs to remain devoid of any authorization to collect its Kentucky Gross Receipts 

Surcharge. Again, Windstream did not notify its customers of these changes. 
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7. It is not just that Windstream’s customers were (and still are) charged untariffed 

amounts so that Windstream could recover what it calls its customers’ “share” of Windstream’s 

taxes.6 The record created in the U. S. District Court proceeding demonstrates that many 

Windstream customers have been charged more through Windstream’s untariffed surcharges 

than they would have paid if the government had imposed the taxes directly on the customers 

themselves. This occurred because Windstream overcharged its retail customers routinely and 

erratically, even as some large and sophisticated customers - who understood the law well 

enough to complain - were quietly placated by confidentia1 “settlementsy’ whose material terms 

were carefully redacted before they were produced to Plaintiffs (and after Plaintiffs were forced 

to obtain a Court Order to have them produced). Windstream ratcheted up its rate on everyone 

else, ignoring the August 2008 federal tariff limitation of the surcharge to 1.31%, ignoring the 

statutory percentage of 1.3% imposed on itself, and ignoring the lack of any rate at all filed with 

this Commission. It billed its current retail customers for what it believed it should have 

received from the customers it had served in previous years and for what it did not collect from 

its wholesale customers. Among the many documents illustrating this course of conduct is the 

Deposition of Windstream C.F.O. Tony Thomas at 62-63 [Exhibit 91: 

Defendants’ Reply in Further Support of Their Motion to Stay Discovery, filed July 12, 201 1 by Windstream in 
Bowers et al. v. Windstream Kentucky East et al., C.A. 3:09-CV-440 (W.D. Ky.), at 6 .  

’ S e e  Windstream Kentucky East’s Answers to Dana Bowers’ Third Set of Interrogatories, Request for Admission 
No. 1 [Exhibit 10 hereto]. 

8 Q By virtue of the way that Windstream imposed the surcharge on Dana Bowers, isn‘t it true that she actually 

paid inore than the total of 1.3 percent on all of her service, subject services from January 1 up through -- January 

1 of 2006 up through June 30 of 2010? 

MS. FARRIS: Object to the form. You can answer. 

THE WITNESS: I’m not familiar with her bills to -- to know the -- the details of that. 

BY MR. ROYSE: 
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8. Thus, not only have Windstream customers paid their (untariffed) “share” of 

Windstream’s taxes. They have also paid Windstream additional money to (a) make up for what 

Windstream believes its customer base of five years ago should have paid to it and to (b) 

reimburse Windstream for its costs to settle with customers who had sufficient sophistication to 

complain about the overcharge. In the face of the evidence that this is what has happened, 

Windstremi simply redefines the word “share,” characterizing the surcharge imposed upon 

Petitioner as one that “recovers her share of [Windstream’s] costs after accounting for all 

relevant considerations (such as settlements with other customers.. .).’” 

9. Petitioner’s Iawsuit was filed 011 June 22, 2009. On August 3 1 , 2009, Windstream 

moved for dismissal or a stay. On April 30, 2010, the Court entered its Memorandum Opinion 

and Order, reported at Dana Bowers et al. v. Windstream Kentucky East, LLC, et al., 790 

F.Supp.2d 526 (W.D. Ky. 2010). 

.I 

Q 
month and then 2.6 for about 18 19 months? 

A Yes. 

Q 

Yeah. Understood. We know that we‘ve established, you and I have just agreed that the rate was 1.3 for a 

And then it dropped down to 1.75 percent? 

A Uh-huh. 

Q For that period you know that the total she paid on subject services had to be more than 1.3 percent. Right? 
A I think the -- I don’t know what time she had services, did she pay her bills in their entirety, were there 

adjustments. I’m “just, I’m not familiar with the details of her account to know if she in fact paid those services or 

was in fact a customer during that period, I just, I have not reviewed her bills in detail. 

Q A11 right. Then let me give you these assumptions. Assume she was a customer for that entire period, assume 

she paid her bill in full each month, assume there were no adjustments. Now, isn’t it true that the total amount 

she paid on the subject services was greater than 1.3 percent for the period January 1,  ‘06 up through June 

30, 2010? (emphasis added)- 

MS. FARRIS: Object to the forni. You can answer him. 

THE WITNESS: Yes. (emphasis added) 

Defendants’ Reply in Further Support of Their Motion to Stay Discovery, filed July 12, 201 1 by Windstream in 
Bowers et al. v. Windstreanz Kentucky East et al., C.A. 3:09-CV-440 (W.D. Ky.), at 6 (emphasis added). 
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10. The Cou? denied Windstream’s motion to dismiss or stay Plaintiffs’ federal Filed 

Rate Doctrine claims, together with certain additional claims. The Court ruled that, based on 

Irwin Wallace, the law is so clear that no FCC review of the issue was necessary: 

The plain language of 203(c) and the FCC’s decision in Irwin 
Wallace indicates that Windstream may not pass on a tax 
imposed directly upon it without first updating its tariff, and 
may not charge more than its tariff allows after the pass- 
through tax is added to the tariff. 

Id. at 533 (emphasis added). 

11. In that sanie Order, the Court accepted Windstream’s argument that Petitioner’s 

intrastate rates are governed by Kentucky tariffs filed at the Commission, and therefore referred 

two questions to the Commission pursuant to the “primary jurisdiction” doctrine: “( 1) whether 

the PSC would rule as the FCC did in Irwin Wallace” on the issue of tariffs and pass-through 

taxes and (2) whether the ‘local taxing authority’ language of Windstream’s tariff encompasses 

state statutes.”” Count IT1 of the Complaint was stayed to permit the Commission to address 

these issues. Windstream now represents to the Commission that the Commission lacks 

jurisdiction over Petitioner’s claim. See, e.g., Windstream Answer, 1 3 (“the gross receipts 

surcharge is not subject to the Commission’s tariffing jurisdiction”). Contradicting its 

representations made to the court, Windstream also denies that “Bowers subscribes to 

telecommunications services provided under Windstream East’s federal and Kentucky state 

tariffs.” Windstream Answer, 7 10. 

l o  Irwin Wallace v. AT&T Communications of the Southern States, Inc., 6 FCC Rcd 1618 (199I), on 
reconsideration, 7 FCC Rcd 3333 (1 992). 

“ Dana Bowers, 790 F.Supp.2d at 534. 
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12. Pursuant to the court’s referral to this Commission under the primary jurisdiction 

doctrine, Petitioner requested that the Commission enter a Declaratory Ruling on the two 

questions referred by the Court. 

13. Windstream offers, essentially, four defenses: 

[a] that its surcharge is “not a rate for service required to be tariffed” [Windstream 
Answer, 7 I ]  (even though Windstream’s decision not to pay sales tax on revenue from 
the Kentucky Gross Receipts surcharge is based on its own determination that the 
revenue qualified for the sales tax exemption for “rate increases for residential 
telecoiimunications ~ustomers’’’~) (emphasis added); 

[b] that it may tariff incorrect rates for Petitioner (even if not for its “basic services” 
customers) because her Feature Pack A services are “not subject to the Commission’s 
tariffing jurisdiction” [Windstream Answer, 7 31 (although Windstream successfully 
argued the exact opposite in convincing the Court that Petitioner’s Kentucky Filed Rate 
Doctrine claim should be first considered by the Commission because it has “primary 
jurisdiction”); 

[c] that Windstream (and, apparently, any utility) is not accountable for violation of the 
Filed Rate Doctrine unless its customers spot the violation and complain within thirty 
days [Windstream Answer, fn. 33; and 

[d] that Windstream East’s current tariff providing for billing of a “proportionate part” of 
fees or taxes “imposed upon the Company by local taxing authorities” covers its 
assessment of the surcharge [Windstream Answer, I], even though KRS 136.616 
iniposes a state tax and Windstream’s imposition of 2.6%’ and 1.75% in its surcharge is 
not a “proportionate” part of the 1.3% imposed on it. 

14. Windstream flatly denies that “Plaintiff Bowers subscribes to services from 

Windstream East that are governed by tariff P.S.C. Ky. No. 7” [Windstream Answer 7 41. 

Previously, Windstream represented to the U.S. District Court that Petitioner purchases “two 

residential lines with Windstream East’s ‘Feature Pack A.’ (Id. 7 2). These services are subject 

to Windstream East’s local tariff on file with the PSC (the ‘General Customer Services 

Tariff for the State of Kentucky,” PSC KY No. 7) and to any alternative regulation prescribed 

l 2  Rhoda Deposition at 70-72; Deposition Exhibit 58 filed under seal pursuant to Windstream’s designation of it as 
Confidential. Both documents were filed with the Commission as attachments to Petitioner’s Rebuttal Testimony 
and Materials. 
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under KRS 278.543.” Memorandum in Support of Defendants’ Motion to Dismiss, Or, In the 

Alternative, Stay This Action, filed in Bowers et a1 v. Windstream Kentucky East, LLC, Docket 

No. 3:09-CV-440 (W.D. Ky.)I3 

15. In that same Memorandum to the Court, Windstream cited KRS 278.160(1) 

(which it now says does not apply), along with 47 U.S.C. 0 203(a), and stated, “Pursuant to the 

applicable statutes, Windstream East has filed tariffs with the FCC and PSC.” 

16. On June 22, 201 1 Windstream filed a Motion for Summary Judgment with the 

Court, alleging there is no dispute of material fact in the judicial proceeding. Petitioner and her 

co-plaintiff, on behalf of Windstream’s similarly situated customers, have filed a Cross-Motion 

for summary judgment with the Court. It is Petitioner’s position that there are no material facts 

in dispute as to either the federal or the state Filed Rate Doctrine claims. 

17. By Order dated August 1 1 , 201 1, the Commission determined that there are no 

material facts in dispute in this case and ordered the parties to brief the two issues referred by the 

COlUt. 

See Attachment I to Petitioner’s Rebuttal Testimony and Materials. 13 
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ARGIJMENT 

WHEN ~ ~ D S T ~ ~  INCREASED ITS RATES FOR T 
SERVICES WITHOUT AMENDING ITS TAWFFS TO INCLIJDE 
THE INCREASE, IT VIOLATED THE FILED RATE DOCT 

I. THE KENTUCKY GROSS RECEIPTS SURCHARGE IS A “RATE” 
AND MUST BE TARIFFED IF APPLIED TO A TARIFFED SERVICE. 

It is well established that a utility’s recovery of external expenses, including taxes, from a 

customer will necessarily be through a “rate.”*4 Accordingly, Windstream’s argument that its 

Kentucky Gross Receipts Surcharge is not a “rate” for “service” that must be tariffed is a 

nonstarter. Windstream’s artificial “rate for service” construct is completely at odds with the 

applicable law. KRS 278.010(12)’s definition of “rate” is very broad: 

“Rate” means any individual or joint fare, toll, charge, rental, or 
other compensation for service rendered or to be rendered by any 
utility, and any rule, regulation, practice, act, requirement, or 
privilege in any way relating to such fare, toll, charge, rental, or 
other compensation, and any schedule or tariff or part of a schedule 
or tariff thereof. 

KRS 278.010(12). 

Abundant Kentucky precedent makes clear that expense recovery, including for tax 

expenses, must be through rates. For example, The Kentucky Supreme Court in Luckett v. 

Electric and Water Plant Board ofthe City ofFrankj&, 558 S.W.2d 61 1 (Ky. 1977) clearly 

drew the distinction between [ 11 taxes imposed on the customer when the utility serves merely as 

a collection agent and [2] taxes imposed on a utility and recovered through rates. In Luckett, a 

l4 See ,e.g., Delta Natural Gas Co., Inc. Experimental Alternative Regulation Plan, Case No. 99-046 (Ky. PSC May 
10, 1999) (an additional charge to customer over and above general rates is a “rate” under KRS 278.010(12)); Big 
Rivers Electric Corp, Case No. 95-027 (Aug. 2.5, 1995) (tax payment could not be passed through the fuel 
adjustment clause as it was Big Rivers’ obligation to pay the tax and the supplier should have increased its rates to 
recover any utility gross receipts license tax); L,ocal Taxes and/or Fees TarifFiling of General Tel. ojKy., Case No. 
7843 (Ky. PSC Oct. 3, 1980) (denying GTE’s proposed tariff that did “not provide for separate itemization of local 
fees and taxes on customer bills” and requiring a tariff that did so to be filed). 
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utility availed itself of the provision of KRS 160.617 that allowed it to recover amounts it was 

required to pay in local school taxes. Subsequently, state tax officials noted that the utility did 

not include the recovered amounts when it computed its state sales tax obligations. Kentucky’s 

highest court agreed with the state tax regulators that sales tax was owed, because the 3% rate 

increase (equal to the school tax rate) was “no different from the remainder of the utility bill 

which constitutes gross receipts to the utility company.” Id. at 6 13. 

In 1983, the Kentucky Attorney General’s Office cited Luckett in explaining that a utility 

customer does not pay the “utility gross receipts license tax, it is paying for utility services” 

when it pays an increased amount to cover the utility’s tax liability. Ky. OAG 83-445 [Exhibit 11 

hereto]. Eighteen years later the Commission applied Luckett in its Big Rivers” decision, 

affirming the utility’s responsibility for its own tax obligations and noting that a utility subject to 

tax that failed to increase its rates to recover the expense could not “shift responsibility” to its 

customer. 

Here, KRS 136.616 imposes a tax on Windstream, not on Windstream’s customers, as 

Windstream admits [Answer to Complaint, 7 61. And that tax becomes just another cost of 

business to Windstream, comparable to its costs for spools of wire, electricity, janitorial service 

or call center payroll. Windstream’s customers are not separately paying for Windstream’s 

various costs of business, including its tax obligations. They are “paying for utility services.” 

The utility’s charge for its services is a “rate.” Windstream admitted as inuch in this docket 

when it demanded that Petitioner “[aldmit that the services you receive from Windstream East 

and the rates charged by Windstream East for those services are set forth on your monthly billing 

invoices” [Request 10 for Admissions, filed May 13, 201 1 (emphasis added)]. Of course, the 

“rates.. .for those services” on Petitioner’s monthly invoices include the surcharge. The 

See n. 15. 15 
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surcharge Windstream’s customers pay to receive telecommunications services is obviously a 

“rate.” Windstream’s invoices to Petitioner during 2009 even described it as “REGULATED,” 

perhaps so that customers would see the increase as inevitable, or even as an increase added by 

regulators like the Commission. 

But motivation is beside the point. Both logic and law dictate that the term “rate” 

includes amounts added to cover a utility’s gross receipts taxes, as well as locally-imposed 

franchise fees and other governmental obligations imposed directly on a utility. It is pointless to 

emphasize, as Windstream does, the fact that these taxes and fees are “authorized by areas of 

Kentucky law outside of the chapter of the Kentucky law establishing the scope of the 

Commission’s jurisdiction” [Windstream Answer, 71. The source of law that “authorizes” 

taxes and fees has absolutely nothing to do with the Commission’s authority to require tariffs to 

state accurately all amounts to be recovered by a carrier for tariffed services. The source of the 

law imposing the gross receipts tax on AT&T was the state of Florida - but that did not mean 

that the FCC’s lack of jurisdiction over Florida foreclosed its jurisdiction over AT&T’s tariff. 

Instead, the FCC properly held that the tax was “one of the many expenses affecting the carrier’s 

charges to its customers. Accordingly, AT&T has not supplied any basis for not tariffing its 

gross receipts surcharge.” Irwin Wallace, 6 FCC Rcd at 7 6. That is the necessary outcoine of 

this case under Kentucky law as well. 

11. WINDSTREAM VIOLATED KENTUCKY’S FILED RATE DOCTRINE 
AS SURELY AS IT VIOLATED THE FEDERAL FILED U T E  
DOCTRINE: THEY ARIE IDENTICAL. 

In Im67z Wallace - the holding relied upon by the United States District Court in this 

matter - the FCC expressly held that when a carrier passes through a tax imposed on it, that pass- 

through is a rate to its customners, and must be tariffed. Precisely the same is true here, and the 
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Commission should so rule.I6 In Irwin Wallace, the FCC had no trouble concluding that a 

surcharge to recover a tax expense was a charge that had to be tariffed: “[Tlhe tax is not 

“extrinsic” to the communications services regulated by this Commission, as argued by AT&T, 

but is one of many expenses affecting the carrier’s charges to its customers.” 6 FCC Rcd 161 8, 

6 (emphasis added). Consequently, the FCC enforced the Filed Rate Doctrine when, as here, the 

carrier failed to add the new rate to its tariff before it charged its customers. The FCC held that, 

“although it was proper for AT&T to flow through the Florida gross receipts tax, it should not 

have done so until its tariff providing for the GRTS flow through went into effect on April 24, 

1986.” 7 FCC Rcd 3333. That is the law in Kentucky too, and the courts and the Comiss ion  

have unifoimly so held. 

The reasoning of Irwin Wallace is unassailable, and applies to state as well as federal 

law. There is no “gap” in the Filed Rate Doctrine that allows a rate increase to go untariffed, no 

matter which of its expenses a utility wishes to cover. Indeed, the courts of this Commonwealth 

echo the federal courts in holding that the filed rate is ‘“for all purposes, the legal rate.. . .The 

rights as defined by the tariff cannot be varied or enlarged by either contract or tort of the 

carrier.’” Commonwealth v. Anthem Ins. Cos., lizc., 8 S.W.3d 48, S 1 (Ky. App. 1999) (emphasis 

added), quoting Keogh v. Chicago & Northwestern Ry., 260 U.S. 1S6, 163 (1922). See also 

AT&T v. Central Office Telephone, 524 U.S. 214, 227 (1998) (quoting Keogh seventy-six years 

later and holding that the Filed Rate Doctrine is to be strictly enforced). In Dalewe v. 

Commonwealfh, 119 F.Supp.2d 683, 689 (W.D. K.y. 2000), U.S. District Judge Heyburn 

addressed Kentucky telephone rates for collect calls fkoin prison inmates, concluding that “the 

filed rate is the only legal rate,” citing Keogh and Central Office Telephone, and noting that “the 

l6 The term “rate” under KRS 278.010 is, if anything, broader than the term “charges” as defined under Section 202 
of the Federal Communications Act. See 47 U.S.C. 6 202 (b). 
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Supreme Court seems to have refused every opportunity to change or qualify the filed rate 

doctrine”). As the Court held in Dalewe, the filed rate is the “legal rate ... whether the 

regulating agency conducted 10 days of hearings or approved a requested rate routinely.” Id. at 

689. 

The U.S. District Court for the Western District of Kentucky has ruled that I r ~ ~ i n  Wallace 

controls Petitioner’s federal tariff claim, ruling that the FCC “has already clearly answered the 

claims here.” Dana Rowers, 790 F.Supp.2d at 534. Petitioner submits that the issue before this 

Commission is equally clear. 

III. KENTUCKY LAW AND COMMISSION PRECEDENT MANDATE A 
THE F L E D  RATE FINDING THAT WINDSTREAM HAS VIOLATE 

DOCTFUNE. 

KR.S 278.160 prohibits a utility fi-om charging or collecting “a greater or less 

compensation for any service rendered or to be rendered than that prescribed in its filed 

schedules.” KRS 278.544, applicable to telephone utilities that have c‘elected’’ the price 

regulation plan set forth in KRS 278.543, is equally clear and unwavering: 

Telephone utilities may file With the commission schedules or 
tariffs reflecting the rates, terms and conditions for nonbasic 
services that are generally available to all subscribers qualifying 
for the rates, terms and conditions. The rates, terms, and 
conditions for basic and nonbasic services shall be valid upon the 
effective date stated in the schedule. Tariffs for nonbasic services 
in effect on July 12, 2006, shall continue to be effective as binding 
rates, terms, and conditions until withdrawn or modified by the 
telephone utility. 

KRS 278.543 (emphasis added). 

Thus, an “electing carrier” such as Windstream “may” (or may not) file tariffs reflecting 

rates for nonbasic services. But the “rates, terms, and conditions” are “valid” and “binding” if 

they are filed. As a result, Windstream’s tariffs, including the tariffs at issue here, are as “valid” 

and “binding” as they ever were. 
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If this Commission has ever refused to enforce the Filed Rate Doctrine, Petitioner is 

unaware of it. hi In the Matter of Leslie County Telephone Co., Inc., Investigation into the 

Alleged Violations of KRS 278.160, KPSC Docket No. 95-5 17 (Order of June 2 1, 1996) [Order 

attached hereto as Exhibit 121, the Commission demonstrated that it is as steadfast in its 

enforcement of the Filed Rate Doctrine as the FCC is. 

In Leslie County, the Coinmission found that a small Kentucky telephone company had 

charged its customers for, among other things, directory listings and touchtone service, when 

those services were not included in its tariff. There was 110 problem with the services rendered. 

There was no problem with the amount of the rates charged (indeed, they were accepted by the 

Conmission as the proper charges for the service going forward). Nevertheless, because those 

rates had not been included in the tariff until two years after the company had begun charging 

them, Leslie County Telephone Company was found to be in violation of the Filed Rate 

Doctrine. The Commission noted that “[c]ourts interpreting the filed rate doctrine have 

consistently held . . . that the utility or common carrier was entitled to collect only the filed rate.” 

Id. at 5 (citing cases). It rejected the argument that lack of willful intent was relevant; held that 

ruling otherwise is “contrary to the literal language” of the statute; and declared that refusal to 

enforce the doctrine would “represent a dereliction of the Commission’s statutory duty.” Id. at 7. 

The Commission concluded by stating that the legislature had not created a “flexible standard,” 

but instead had “fashioned a hard and fast rule which must be applied in all cases.” Id. at 8 

(emphasis in original). 

Similarly, in Barkley L,ake Wafer District, Case No. 2008-00047 (June 20, 2008), the 

Commission described the Filed Rate Doctrine as “inflexible” and “sometimes harsh,” but made 

it clear that “neither equitable considerations nor a utility’s negligence may serve as a basis for 
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departing from the filed rate schedules.” See also Application of US. Digital Network Limited 

Partnesship for a Certificate to Resell Telecommunications, Case No. 93-479 (April 22, 1994) 

(ordering refund of all untariffed amounts collected); The Harbor at Harrods Creek 

Condominium Ass ’n v. Fourth Avenue Corporation - Long Corporation, .Joint Venture d/b/a 

Shadow Wood Subdivision Sewer Service, Case No. 2000-379 (Aug. 14, 200 1) (ordering refund 

of untariffed amounts). 

The Commission should enter its Order upholding the Filed Rate Doctrine. 

IV. WINDSTREAM’S DEFENSES OF ITS UNTARTFFED RATE INCREASE 
ARE LEGALLY UNTENABLE. 

Windstream illogically contends that its own filed tariffs are not legally binding upon it 

because it elected alternative regulation pursuant to KRS 278.543; because its Gross Receipts 

Surcharge is not a “rate for service” and therefore need not be tariffed; because the Commission 

lacks wi jurisdiction" over tariffs that Windstream itself filed with the Commission; and because 

the application of the Filed Rate Doctrine depends on whether, and when, a particular customer 

complains. It supports these legal arguments with alleged ‘‘testimony” of a lay witness who was 

riot even identified by Windstream as a person with knowledge of the claims and defenses in the 

case.17 Such “testimony” is entitled to no weight at all. Windstream also characterizes the state 

tax paid under K.RS 136.616 as a “local” tax and, on this illogical basis, claims that the 

Surcliarge is covered by its tariff language concerning “local” tax recovery (thus solving the 

tariff problem it claims it does not have). Each argument fails. 

See Windstream Response to Plaintiffs Interrogatory No. 18, attached to Petitioner’s Response to Request for 17 

Hearing, filed July 1 1,20 1 1. 
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A. THE ~ O ~ ~ I S S ~ O N  S CONSISTENTLY QUIR 
UTILITIES TO RECOVER EXTERNAL EXPENSES THROUG 

This Commission has never defied the Kentucky Supreme Court’s decision in Luckett. 

Instead, it has repeatedly held, just as the FCC did in Irwin Wallace, that a pass-through of a 

utility’s fee or tax obligation is a rate for service that must be tariffed. For example, eleven years 

ago the Conmission confirmed that when the legal incidence of a tax is on the utility and 

recovery froin the customer is not required by statute, the only way for the utility to pass through 

the expense is through its rates. See Review of the Tariff of GTE South, Case No. 2000-260 

(December 15, 2000) (rejecting attempt by BellSouth to ‘‘flow-through’y its own expense arising 

from newly enacted sales tax on access services it purchased from GTE without a rate increase, 

but as an offset to other reductions). The rule applies to all utilities, not just to 

telecommunications providers. See Toylor County Rural Elec. Coop., Case No. 89-054 (April 

10, 1989) (approving recovery of franchise fee expense imposed on utility by a cornniunity and 

requiring a tariff and separate listing of the resulting charge). More recently, LG&E was not 

permitted ta recover franchise fees until it remedied its “oversight in amending its tariff,” upon 

which it could “begin prospectively collecting the franchise fee from customers” who lived in the 

city that assessed the fee upon LG&E.” LG&E was unable to recover the cost of this franchise 

fee until the effective date of that tariff amendment, February 1, 2008, even though it had been 

paying tliat franchise fee since 2 0 0 5 . ~ ~  

Application of Louisville Gas and Electric Company for a Certificate of Public Convenience and Necessiv to 18 

App1y.for a Franchise porn the City ofPleasureville, Case No. 2005-00173 (Ky. PSC May 5,2005). 
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Contrary to Windstream’s arguments here, telecommunications utilities are not exempt 

from the rule that tariffs must accurately state the rates for service, including the fees and taxes 

that a carrier is assessed and then passes on to customers. The Commission rejected a GTE tariff 

precisely because it did not include the “itemization of local fees and taxes” billed to 

customers.20 Nor has the recent relaxation of certain regulations applicable to 

telecomnunications companies changed the rule that duly filed tariffs must be accurate. In 2007 

BellSouth Telecominunications, d/b/a AT&T Kentucky - certainly not known for its desire to 

broaden Commission jurisdiction unnecessarily - promptly tariffed its Kentucky Gross Receipts 

Surcharge after successfully challenging a state law that allegedly interfered with the ways in 

which a carrier might recover the tax expense.21 Any telecommunications utility intending to 

recover tax expenses on tariffed services is required to do the same. Windstream’s failure to 

have done so is fatal to its claim that it is entitled to keep the surcharge amounts it collected. 

Windstream’s arguments fly in the face of all Commission precedent. They must be 

rejected. 

B. KRS 278.544 APPLIES THE FILED RATE DOCTRINE TO 
TARIFFS FILED BY “ELE,CTII\TG” CA 
WIND STREAM. 

Windstream contends that its having elected alternative regulation pursuant to KRS 

278.543 and KRS 278.544 freed it from its traditional responsibility to comply with its own 

tariffs. Windstream is wrong. Far from granting carriers blanket permission to tariff one rate 

and charge another, KRS 278.544 expressly preserves the Filed Rate Doctrine as to tariffs the 

carriers file: 

2o Id. 
” BellSouth PSC KY Tariff 2A, First Revised Page 14, eff. June 1, 2007, attached as Exhibit F to Petitioner’s 
Petition for Declaratory Ruling. 
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. . . The rates, terms and conditions for basic and nonbasic services 
shall be valid upon the effective date stated in the schedule. 
Tariffs for nonbasic services in effect on July 12, 2006, shall 
continue to be effective as binding rates, terms, and conditions 
until withdrawn or modified by the telephone utility. 

KRS 278.544(1). 

The statutory language is perfectly clear. Any “rates, terms and condition” that appear in 

Windstream’s tariff are “valid” and “effective” and “binding.” Windstream did not acquire the 

authority to tariff one rate and charge a higher one simply because it elected alternative 

regulation. Its having elected alternative regulation does, however, have an impact on this case, 

for it brings into play yet another statute that Windstream has violated: KRS 278.543. 

Windstream’s increase in its basic local exchange service rates to “recover” from its customers 

the tax the General Assenibly imposed on it is in direct defiance of the sixty-month rate cap 

imposed on electing carriers by KRS 278.543: “The rate for basic local exchange service for an 

electing utility ... shall be capped for a period of sixty (60) months from the date of the 

election.” Windstream elected to accept that rate cap, and when it did so it also elected to bear 

the associated risk that its costs - including its taxes - would increase. In candid testimony a 

Windstream witness acknowledged that regulatory bargain, and its own assumption of that risk, 

approximately one year ago in another case: 

When a carrier elects alternative regulation, it chooses to have its 
rates governed by price caps, which, after the election, do not 
necessarily track costs. The whole point of such regulation is to 
offer an alternative to traditional ratemalcing jurisdiction and to 
create incentives for carriers to operate efficiently in a competitive 
marketplace. At the same time, the carrier bears the risk of costs 
increasing.. , . This was part of the regulatory bargain created by 
the Legislature.” ’* 

7 7  -- Direct Testimony of Cesar Caballero filed July 15, 2010 in MCI Coininunications Services, Inc. et al. v. 
Windstream Kenrucky West, Inc., Windsrream Kentucly East, Inc-Lexington and Windstream Kentucky East, Inc. - 
London, Case No. 2007-00503 [Excerpt Attached as Exhibit 14 hereto]. 
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Indeed. Windstream bore “the risk of costs increasing,” including the cost of state taxes, 

when it accepted the rate cap in return for alternative regulation.23 

Windstream cannot avoid its regulatory bargain with the Legislature any more than it can 

avoid the Filed Rate Doctrine. It violated that bargain - and the statute itself - when it raised its 

rates to “recover” its gross receipts tax expense from its customers. 

C. NEITHER THE EXISTENCE NOR THE TIMING OF CUSTOMER 
COMPLATNTS RELIEVES A UTILITY FROM COMPLYING 

TERMS OF ITS FILED TARIFFS. 

Windstream argues that because Petitioner did not personally complain in a “timely” way 

it cannot be held accountable for overcliarging its entire customer base. Such a proposition 

clearly runs afoul of both logic and the law: if the Filed Rate Doctrine means anything, it means 

that a single customer’s behavior (or, indeed, all customers’ behavior) cannot affect a utility’s 

obligation to comply with its own tariff. The Filed Rate Doctrine means that utilities answer to 

regulators for violations of their filed tariffs. Regulators exist to enforce laws and to protect 

consumers, who cannot reasonably be expected to police utilities on an individual basis. 

Nor can Windstream reasonably argue that it was entitled to impose upon its customers a 

shorter limitations period by tariff, and thus to keep all unlawfdly collected monies received 

more than 30 days prior to a customer’s complaint. Statutes of limitations, not tariffs, control the 

issue. A tariff cannot supersede a statute. Judge Heyburn, in the parties’ federal court 

proceeding, has already rejected Windstream’s argument on this point twice, expressly ruling 

that the limitations statute, not a shorter period allegedly imposed by the carrier, governs Filed 

Rate Doctrine claims. Rowers, 790 F.Supp.2d at 539 (“[tlhough the tariff has the force of statute 

23 Windstream cannot claim to have been disadvantaged by the chronology of passage of the tax and its election for 
alternative regulation. When Windstream elected its regulatory bargain in July 2006 the new Kentucky Gross 
Receipts Tax was already in effect, so it is not even a matter of costs increasing. They already had. Windstream 
willingly chose a plan that required it to forego the expense recovery. 
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in the absence of congressionally mandated rates, its force cannot possibly be so absolute in the 

face of an existing and conflicting statute”). The court affirmed its original opinion in its Order 

on Reconsideration, 3:09-CV-440-H @ec. 2, 201 0), at 2, explaining that a thirty-day limitation 

or1 customer complaints is a “drastic shortening” that “disrespects” the statute. 

The FCC recently confirmed these opinions in Sprinr Communications Co. L.P. v. 

Norl‘hern Valley Communications, LLC, FCC 11-1 11 (July 18, 201 1) (Exhibit 13 hereto]. At 

14 of that Order, the FCC invalidated a tariff provision that would require the customer to 

“dispute the bills within 90 days or waive ‘any and all rights and claims with respect to the bill 

and the underlying dispute.”’ Such a provision is void, because it contravenes the statutory 

limitations period, and “purports unilaterally to bar a customer from exercising its statutory right 

to file a complaint within that limitations period.” Id. As the court in Telco Communications 

Group, Inc. v. Race Rock of Orlando, LLC, 57 F.Supp.2d 340, 345 (E.D. Va. 1999), put it in a 

closely related context, to permit a tariff to supersede the law would allow utilities “to contract 

around important consumer protections simply by filing tariffs.” 

Kentucky state law certainly is not to the contrary. As this Commission has ruled, there 

is a state statutory limitations period that applies in File Rate Doctrine cases. See, e.g., The 

Harbor at Harrods Creek Condominium Ass ’n v. Fourth Avenue Corporation - Long 

Corporalion, Joint Venture d/b/a Shadow Wood Subdivision Sewer Service, Case No. 2000-379 

(Aug. 14, ZOOI), at 7 (holding that r e h d  of amounts collected in violation of the Filed Rate 

Doctrine are governed by KRS 413.120(2), specifying five years and that the date a complaint is 

filed “stop[s] the running of the statute of limitations.”). Kentucky law no more permits a utility 

to bar a customer from exercising his or her right to file a complaint within the statutory 

limitations period than federal law does. Petitioner is aware of no Commission rulings that even 
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suggest that the date upon which a customer complains affects a utility’s responsibility to charge 

only its filed rate. 

There is no such ruling. There is only Windstream’s specious argument that the 

customer’s behavior controls. The argument must be rejected. 

. THE KENTTJCKY GROSS CETPTS TAX IS A STATE TAX, 
NOT A “ZDCAL” ONE. 

Windstream also is wrong as a matter of law in claiming that the Kentucky Gross 

Receipts Surcharge is tariffed by means of its KY No. 7 tariff provision for recovery of “local” 

franchise fees and taxes.24 No legal degree is required to laow the difference between taxes and 

fees imposed by “local taxing authorities” and those imposed by the state - particularly when the 

tariff alleged to apply to a statewide tax states that the local tax involved will be imposed on 

customers within the “territorial limits” of the local government imposing the tax. Windstream 

Kentucky East LLC PSC Ky. No. 7, Original Page 27 (Eff. July 17,2006). The wording of the 

tariff itself defeats Windstream’s contention that it applies to a tax imposed by the state and 

therefore applies statewide. In addition, there is clear legal authority to buttress the common- 

sense conclusion that a “state” tax is not subsumed by the term “local tax.” 

The Kentucky Supreme Court drew a bright line distinction between state and local taxes 

in Board of Education of Russellville Ind. Schools v. Logan Aluminum, 764 S.W. 2d 75 (1989) 

in holding that Title XI, “Revenue and Taxation,” including Chapters 13 1 - 143A of the Kentucky 

R.evised Statutes, collectively deals with taxes imposed by the state government. “Taxes 

24 Windstream Kentucky East, Inc., PSC KY No. 7, Original Page 27, S2.4.S.c reads as follows: 
“There shall be added to the customer’s bills, as a separate item, an amount equal to the proportionate part of any 
license, occupation, franchise, or other similar fee or tax now or hereafter agreed to or imposed upon the Company 
by local taxing authorities, whether imposed by ordinance, fianchise or otherwise, and which fee or tax is based 
upon a percentage of the gross receipts, net receipts, or revenues of the Company. Such amount shall be added to 
bills of customers receiving service within the territorial limits of the taxing authority. Where more than one such 
fee or tax is imposed, each of the charges or taxes applicable to a customer shall be added to the customer’s bill as 
separately identified items.” (emphasis added) 
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imposed solely by local entities, be they city, county or special district, are dealt with 

elsewhere.” Id. at 78. KRS 136.616(2)(b), the tax statute at issue here, is imposed by the state 

govermnent, not by “‘local entities” including “cit[ies], count[ies] or special district[s].” 

AT&T Kentucky understands the distinction, and therefore added its own state gross 

receipts surcharge to its tariff.” Windstream understands the distinction as well, and acted on it 

in New York. Windstream New York, Inc.’s (“Windstream-NY”) tariff on file with the New 

Yorlc Public Service Commission provides for recovery, by surcharge, of expenses for “Local 

Utility Gross Revenue Taxes” iniposed on Windstream-NY by various cities and villages. The 

tariff discloses the local tax rate to which Windstream is subject, and separately states the 

surcharge rate. In a separate section of the same tariff Windstrearn-NY describes a “Gross 

Revenue Surcharge” that Windstream adds to its rates and charges for telephone services that 

“are subject to New York State revenue taxes.” [excerpts included as Exhibit 1.5 hereto] 

(emphasis added). The state tax recovery tariff also shows the tax rate and the surcharge rate. 

Any customer reviewing this tariff (in contrast to any customer reviewing the Kentucky tariff) 

would actually understand the rates being assessed by Windstream. That is what the Filed Rate 

Doctrine requires. 

The ‘cstatey’ government is not the Yoc~I” govenunent, and a tariff provision dealing with 

fees imposed by the latter does not put a customer on notice that the carrier will assess the 

customer for taxes imposed by the foiiiier. Windstream’s ICY Tariff No. 7 does not include the 

state gross receipts tax. Nor does Windstream KY Tariff No. 8, its access services tariff. In fact, 

Windstream’s access services tariff does not even include recovery for “‘local” taxes. 

25 See Exhibit F to Petition for Declaratory Ruling. 
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Once again, Windstream luiows better. When its employees were asked directly whether 

the Kentucky Gross Receipts Tax is a “local” or “state” tax, they did not hesitate and answered 

unequivocally: 

Q As I think you probably know, we’re here to talk to a 
large extent about the Kentucky Gross Receipts Tax and the 
surcharge imposed by Windstream. Do you have a general 
understanding of what the Kentucky Gross Receipts Tax is? 
A High level. 
Q Okay. Tell me if that high level, who the Kentucky Gross 
Receipts Tax is imposed on? 
A It is imposed on carriers. 
Q Okay. And is it a federal, state, or local tax? 
A My understanding is that it is a state tax. (emphasis added) 

[Deposition of Cesar Caballero, Windstream V.P. of Regulatory Strategy, at 17: 13-22, Exhibit 
16 hereto]. 

Q. I want to ask you some basic questions about the 
Kentucky gross receipts tax with respect to 
telecommunications providers. And again, 
Mi-. Logsdon, all I’m seeking here is your best 
understanding. First of all, on whom is that tax 
imposed? 
A teleconmunications -- local telecommunications 
providers, ILEC’s, incumbent local exchange carriers. 

Yeah. And I think CLEC’s as well, but I don’t know 
that. 
Okay. And is that a federal, a state, or a local 
tax? 
I believe it’s a state tax. (emphasis added) 

A. 

Q. ILEC, I-L-E-C? 
A. 

Q. 

A. 

[Deposition of Dan Logsdon, Windstream V.P. of External Affairs for Kentucky, at 31:21-32:9, 
Exhibit 17 hereto]. 

Q Is the Kentucky gross receipts tax a local, state, or 
federal tax‘? 
A It would be Considered a state tax. (emphasis added) 

[Deposition of Jennifer Marchal, Windstream Corporate Tax Supervisor, at 7:9- 1 1, Exhibit 18 
hereto]. 
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Finally, even if the “local” tax section relied on by Windstream could be stretched to 

cover state taxes (and it cannot), it still would not be sufficient to support the surcharge. It not 

only fails to set forth a rate, but the terns and conditions on which even a vague surcharge will 

be imposed have been directly contradicted. The tariff states that each local tax will be imposed 

on customers within the respective “territorial limits” of the local government imposing the tax - 

and that those customers will pay a “proportionate part” of the tax. Windstream Kentucky East 

LLC PSC Ky. No. 7, Original Page 27 (Eff. July 17, 2006). But Windstream admits that 

Petitioner has actually paid more to Windstream through the surcharge than she would have paid 

had the tax been imposed directly by the government upon her.26 

Windstream’s surcharge is not tariffed. It is not related to a ‘‘1ocal” “tax” or “fee.” It has 

not been charged “proportionately” to anything. And its only “territorial limits’’ have been those 

of the Commonwealth of Kentucky. Windstream violated the Filed Rate Doctrine when it added 

the surcharge to tariffed services without tariffing the rate increase. The Commission should so 

find. 

E. WINDSTREAM IS ESTOPPED FROM ARGUING THAT 

THAT ARE WITHIN THE JURISDICTION OF THIS 
COMMISSION. 

~ ~ T ~ ~ ~ ~ N E ~  LACKS KENTUCKY-RASED TARIFF CLAIMS 

The Coinmission ruled in its August 11 Order, at 3 ,  that the contradictory positions 

Windstream has taken before the U.S. District Court “do not bear directly on the issues 

presented” to the Commission. The issues here are straightforward ones involving Kentucky 

Filed Rate Doctrine law and tariff construction. However, it is still worth pointing out that as a 

matter of equity and as a matter of concern for the integrity of its own proceedings, the 

Commission should find that Windstream is estopped from exploiting contradictory positions 

l6 Windstream Response to Request for Admission No. 1 [Exhibit 10 hereto]. 
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before the Court and the Commission. Windstream tells this Commission it lacks jurisdiction 

over the filed tariff that contains rates for Petitioner’s services. But before the 1J.S. Distrkt 

Court for the Western District of Kentucky, Windstrearn contended (successfully) that 

Petitioner’s Kentucky claims should be referred to this Commission as a matter of primary 

jurisdiction precisely because her services are subject to Windstream’s local tariff on file with 

the PSC, and that those services include: 

. . .two residential lines with Windstream East’s “Feature Pack A.” 
(Id. 7 2). These services are subject to Windstream East’s local 
tariff on file with the PSC (the “General customer Services Tariff 
for the State of Kentucky,” PSC KY No. 7) and to any alternative 
regulation prescribed under KRS 278.543. 27 

(Emphasis added.) 

Windstream’s sworn testimony to the Court is that Petitioner’s services are subject to its 

FCC and Kentucky tariffs, stating that the subscriber line charge she pays is “subject to the 

Windstream Telephone System Tariff FCC No. 6 filed with the FCC,” and that “[aJlZ other 

services Plaintiff receives in connection with her residential phone lines that are subject to 

federal or state tariff requirements are governed by the ternis of Windstream East’s General 

Customer Services Tariff for the State of Kentucky, PSC KY No. 7.” (Emphasis added.)28 

Moreover, in a deposition taken in the U.S. District Court proceeding, Windstream’s Senior Vice 

President of Government Affairs admitted outright that a filed tariff is binding even if it is not 

required to be filed in the first place: “...whether a tariff is required or not is - is one issue, but 

” Windstream’s Memorandum in Support of Defendant’s Motion to Dismiss or, in the Alternative, Stay this 
Action, at 7, filed in Bowers et a1 v. Windsiream Kentucky East, LLC, Docket No. 3:09-CV-440 (W.D. Ky.) 
[Relevant Portions filed as Attachment I to Petitioner’s Rebuttal Testimony and Materials filed previously with the 
Commission.] 

Affidavit of Cesar Caballero, Vice President of Regulatory Strategy for Windstream Communications, Inc., filed 
in Bowers et a1 v. Windstream Kentucky East, LLC, Docket No. 3:09-CV-440 (W.D. Ky.) and filed by Petitioner 
with this Commission as Attachment 2 to her Rebuttal Testimony and Materials. 

28 
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having something in a tariff, whether you believe it’s required or not, doesn’t give you the ability 

to depart.’’29 

Next, in response to Plaintiffs “truth-in-billing” claim related to bill format and 

presentation, Windstream insisted to the Court that its billing presentation that included the bold 

heading “REGULATED” was accurate because the services (including Feature Pack A) listed 

under that heading on Bowers’ bill were all classified as regulated. Petitioner’s Windstream bill 

demonstrates that Petitioner’s “Feature Pack A” services and two “Residential Line(s)” are listed 

as ““REGULATED” charges.30 

Had Windstream told the Court what it is saying to the Commission now - that the 

Commission lacks jurisdiction over Petitioner’s services and that its Kentucky tariff is essentially 

meaningless - it would not have been able to establish that primary “jurisdiction” justified 

referral to this Commission at all. Windstream’s attempts to jettison its own arguments once 

they have oihYorn their usefulness cannot be permitted. They compromise the integrity of these 

proceedings. Windstream should be bound by its assertions to the court. Valentine-,Tobhnson v. 

Roche, 386 F.3d 800, 811-812 (6th Cir. 2004). The PSC must hold Windstream to those 

assertions to protect the integrity of its own proceeding. See Zurich American Insurance Co. v. 

.hi,urney Operating, 323 S.W. 3d 696, 702 (Ky. 2010) (upholding ALJ’s estoppel against 

regulated entity that initially misrepresented its true position). 

Windstream’s argument that Petitioner lacks a tariff-based claim is erroneous in any 

event; but under the circumstances here, Windstream should be barred even from making it. 

29 Deposition of Michael Rhoda, at 2.5, Attachment 4 to Petitioner’s Testimony and Materials. 
Attachment 3 to Petitioner’s Rebuttal Testimony and Materials. 50 
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CONCLUSION 

The questions before the Commission are simple and straightforward, despite the 

complexities Windstream has tried so desperately to create. Petitioner urges the Commission to 

enter its Order finding that the legal principles explained so clearly in h v i n  Wallace apply to 

Kentucky law as well as to federal law, and that Windstream violated Kentucky’s Filed Rate 

Doctrine when it billed and collected an additional surcharge without having amended its filed 

tariffs to add that surcharge. 

Respectfully submitted, 

Douglas F. Brent 
Deborah T. Eversole 
STOLL, KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West SeEerson Street 
Louisville, Kentucky 40202 
Ph: (502) 333-6000 
Fax: (502) 333-6099 

Counsel for Petitioner 

28 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing has been served by first class mail 
on those persons whose names appear below this 29th day of August 201 1: 

Mark R. Overstreet 
Benjamin R. Critteiiden 
Stites & Harbison 
421 West Main Street 
P.O. Box 634 
Frankfort. K"Y 40602-0634 

Jeanne Shearer 
Windstream Kentucky East, LLC 
4 1 3 9 Oregon Pike 
Ephrata, PA 17522 

- 
C. K.ent Hatfield 
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WINDSTREAM TELEPHONE SYSTEM TARIFF F.C.C. NO. 1 
lSt Revised Page 2-30 

Cancels Original Page 2-30 
ACCESS SERVICE 

2 .  General Regulations (Cont'd) 

2.4 Payment Arrangements and Credit Allowances (Cont'd) 

2 . 4 . 1  Payment of Rates, Charges and Deposits (Cont'd) 

(H) Rounding of Charges 

When a r a t e  as s e t  fo r th  i n  t h i s  t a r i f f  i s  shown t o  
more than two decimal places,  the charges w i l l  be 
determined using the  r a t e  shown. The resul t ing amount 
w i l l  then be rounded t o  the  nearest penny ( i .e . ,  
rounded t o  two decimal places) . 

( I )  Taxes, Fees and Surcharges 

There s h a l l  be added t o  the  customer's b i l l s ,  as a 
separate item, an amount equal t o  the proportionate 
pa r t  of any l icense,  occupation, franchise,  o r  other  
s imilar  f e e  or t a x  or cost  of a tax now or  hereaf te r  
imposed upon the  Telephone Company's i n t e r s t a t e  
revenues by a taxing ju r i sd i c t ion ,  and which f ee  o r  
tax  i s  based upon a percentage of the i n t e r s t a t e  
receipts  of the  Telephone Company. Where more than 
one such fee  or  tax  i s  imposed, each of t h e  charges 
or  taxes applicable t o  a customer s h a l l  be added t o  
the  customer's b i l l  as  separately iden t i f i ed  i tems. 
Such taxes o r  fees  w i l l  not be applied t o  the  Federal 
Universal Service Fee o r  Li fe l ine  services .  The 
taxing jur i sd ic t ion  and applicable fac tors  a re  as  
follows: 

Jur i sd ic t ion  Tax Factors 

Kentucky (Gross Revenues Tax  Surcharge) 1.31% 

2 . 4 . 2  M i n h  Periods 

The minimum period €or which services  a re  provided and f o r  
which ra tes  and charges a re  applicable i s  one month except 
f o r  the  following, or as otherwise specified: - . Switched Access usage rated services - Directory Assistance usage ra ted  se,rvices 
- Switched Access High Capacity DS3 Entrance Fac i l i ty  and 

Direct Trunke,d Transport. - Switched Access Synchronous Optical  Channel OC3 and O C l 2  
Entrance Fac i l i ty  and Direct Trunked Transport. 

- Special Access Part-Time Video 
- Special Access Program Audio 
- Special Access Synchronous Optical  Channel Service 
- Frame Relay Service 

The minimum period f o r  which senrice i s  provided and fo r  
which ra tes  and charges a re  applicable for  a Specialized 
Service o r  Arrangement. provided on an individual case bas i s  
as s e t  for th  i n  Section 1 2 .  following, is  one month unless a 
d i f fe ren t  minimum period is established with the individual 
case f i l i n g .  

When a service i s  discontinued p r io r  t o  the expiration of t he  
minimum period, charges a re  applicable,  whether the service 
is  used or not, as  follows: 

Information previously found on t h i s  page now found on Page 2-31. 
(TR16) 

Issued: J u l y  23, 2008 Effective: August 7 ,  2008 
4001 Rodney Parham Rd. 

L i t t l e  Rock, Arkansas 12212 





I N  THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 

D a n a  B o w e r s ,  O n  B e h a l f  of H e r s e l f  and 

O t h e r s  S i m i l a r l y  S i tua ted ,  

And 

S u n r i s e  C h i l d r e n ' s  Services, I n c . ,  

on 

B e h a l f  o f  I t s e l f  and O t h e r s  S i m i l a r l y  

S i t u a t e d  

P L A I N T I F F S ,  

vs  . C i v i l  A c t i o n  No .  3 :09-CV-440 

W i n d s t r e a m  K e n t u c k y  E a s t ,  LLC, e t  a l .  

DEFENDANTS. 

VIDEOTAPED ORAL DEPOSITION OF CESAR CAEGLLERO 

TAKEN WEDNESDAY, M&Y 18 ,  2011. 

A P P E A R A N C E S :  

ON BEKALF OF THE PLAINTIFFS:  

DAVID T .  ROYSE, ESQ. 
S t o l l  K e e n o n  O g d e n  
300 West V i n e  Street ,  S u i t e  2100 
L e x i n g t o n ,  K e n t u c k y  40507 

DOUGLAS F ,  BRENT, ESQ. 
S to l l .  K e e n o n  O g d e n  
200 PNC P l a z a  500 W e s t  Jefferson Street  
L o u i s v i l l e ,  K e n t u c k y  4 0 2 0 2 - 2 8 2 8  

SUSAN B. WHITSON, CCR, INC. (501) 455-1170 
36050679-6f8a-Q35d-bObb-8eOOZ~ dfa7d3 
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1 The FCC doesn't mandate that that SLC be passed along to a 

2 customer. Right? 

3 A  It does not mandate, no. 

4 Q  Does your work, Cesar, ever involve various state taxes 

5 that Windstream is either subject to or has to pass along to 

6 its customers? 

7 A  No. 

8 Q  Okay. Have you ever been registered as a lobbyist for 

9 Windstream? 

10 A I have not. 

l1 Q Okay. Who does Windstream's federal lobbyi-ng? 

12 A Clint Highfield. 

l3 Q As I think you probably know, we're here to talk to a 

l4 large extent about the Kentucky Gross Receipts Tax and the 

15 surcharge imposed by Windstream. Do you have a general 

16 understanding of what the Kentucky Gross Receipts Tax is? 

17 A High level. 

l8 Q Okay. Tell me if that high level, who the Kentucky Gross 

1 9  Receipts Tax is imposed on? 

20 A It is imposed on carriers. 

Q Okay. And is it a federal, state, or local tax? 

22 A My understanding is that it is a state tax. 

Z 3  Q Okay. Do you know whether there are some revenues or 

24 

25  

receipts that are excluded from the tax or does it apply to 

every single dollar that comes in the door? 

SUSAN B. WHITSON, CCR, I N C .  (501) 455-1170 
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Okay. "Subject:: Reduce r a t e s  charged t o  customers  f o r  KY 

GRT e f f ec t ive  1/9/09.'' And i t  says ,  "Janann, T i m ,  E f f e c t i v e  

1 / 9 / 0 9  w e  need t o  change t h e  rates charged t o  our r e t a i l  and 

who lesa l e  customers t o  pass through t h e  Kentucky g r o s s  r e c e i p t s  

t a x  t o  t h e  fo l lowing  rates:  

i n t r a s t a t e  wholesale  0 . 0 ;  r e t a i l , "  and i t  says  "1 .55 , "  and t h e n  

t h a t ' s  l a t e r  s t r l l c k  through i n  handwri t ing and changed t o  

"1.75." 

i s  t o  compensate for t h e  money we a r e  not p a s s i n g  through t o  

i n t r a s t a t e  wholesale  customers .  

I n t e r s t a t e  wholesale 1.3; 

I t  says, "The s l i g h t l y  h ighe r  r a t e  on t h e  r e t a i l  s i d e  

So a b u s i n e s s  d e c i s i o n  was made n o t  t o  pass  through a 

g r o s s  r e c e i p t  surcharge  on i n t r a s t a t e  wholesale  customers .  

Cor r ec is? 

MS. E'ARRTS: Object t o  the form. 

You can answer. 

THE WITNESS: Yes. 

BY MR. ROYSE: 

Q 

excess of 1 . 3  t o  r e t a i l  customers i n  order t o  make up for t h e  

revenues  miss ing  from t h a t  i n t r a s t a t e  wholesale  p i e c e ?  

And a bus iness  d e c i s i o n  was made t o  charge a ra te  i n  

MS. FARRIS: Q h j e c t  -- 

BY MR. ROYSE: 

Q Is t h a t  accu ra t e?  

MS. FARRIS: Object  t o  t h e  form. 

You can answer.  
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THE WITNESS: Yes. 

BY MR. ROYSE: 

Q 
or she corrects herself, "One slight change. The CAMS rate 

should be 1.75 percent, not 1.55 percent." 

The response up above from Angela to the whole group is, 

A 

Q 
A 

Q 
a 
Q 
A 

Q 
A 

Q 

Do you know why that was? 

I can only infer that they miscalculated. 

How much they needed -- 

That's -- 

-- to charge -- 
That's -- 
--- to make up? 

That's correct. 

Okay. 

No. 

Okay. 

Were you involved in this decision? 

You would have been vice president of regulatory 

strategy in December of 2008. Right? 

A Yes. 

Q 
involved in? 

A Relative to surcharges, I don't get involved that often 

with the ability of -- if the -- if the decision has been made 
that they have the ability to make changes to the surcharge, 

then I don't need to get involved every single time they change 

their -- the surcharge rate. No. 

Do you feel like it's a decision you should have been 
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I N  THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 

Dana B o w e r s ,  On B e h a l f  of Herself and 

O t h e r s  S i m i l a r l y  S i t u a t e d ,  

And 

Sunr ise  C h i l d r e n ' s  S e r v i c e s  , Inc . , 
on 

B e h a l f  o f  I t se l f  and O t h e r s  S i m i l a r l y  

S i t.ua t e d 

P L A I N T I F F S ,  

vs . C i v i l  A c t i o n  No. 3:09-CV-440 

W i n d s t r e a m  K e n t u c k y  E a s t ,  LLC, et. a l .  

DEFENDANTS. 

VIDEOTAPED ORAL DEPOSITION OF ANTHONY THOMAS 

TAKEN THURSDAY, MAY 26 ,  2011 

A P P E A R A N C E S :  

ON BEHALF O F  THE PLAINTIFFS:  

DAVID T .  ROYSE, ESQ. 
S t o l l  K e e n o n  O g d e n  
3 0 0  West V i n e  S t r ee t ,  S u i t e  2100  
L e x i n g t o n ,  K e n t u c k y  4 0 5 0 7  

DOUGLAS F. BRENT, ESQ. 
S t o l l  Keenon O g d e n  
200  PNC P l a z a  500 West Jef fe rson  S t r e e t  
L o u i s v i l l e ,  K e n t u c k y  40202-2828 

SUSAN B. WHITSON, CCR, I N C .  (501) 455-1170 
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June 3 0 t h  of 2 0 1 0 ,  l e t ' s  say .  T h a t ' s  obvious ly  a 

h y p o t h e t i c a l .  T h a t ' s  no t  what happened. 

A Y e s .  I -- so what ' s  t h e  q u e s t i o n ?  

Q I'm g e t t i n g  t h e r e .  

A Okay. 

Q 

on Dana Bowers, i . s n ' t  i t  t r u e  t h a t  she  a c t u a l l y  p a i d  more t h a n  

t h e  t o t a l  o f  1 . 3  p e r c e n t  on a l l  of h e r  s e r v i c e ,  subject:  

s e r v i c e s  from January 1 up through -- January  1 of 2 0 0 6  up 

through June 30 of 201_Q? 

By v i r t u e  of t h e  way t h a t  Windstream imposed the surcLlarge 

MS. FARRIS: Object t o  t h e  form. 

You can answer.  

THE WITNESS: I ' m  no t  f a m i l i a r  w i th  h e r  bills t o  -- 

t o  know t h e  -- t h e  d e t a i l s  of t h a t .  

BY MR. ROYSE: 

Q Yeah. Understood. 

We know t h a t  we've e s t a b l i s h e d ,  you and I have j u s t  a g r e e d  

t h a t  t h e  r a t e  was 1 . 3  f o r  a month and t h e n  2 . 6  f o r  about 18 

months? 

A Y e s .  

Q And t h e n  it dropped dawn t o  1 . 7 5  p e r c e n t ?  

A Uh-huh. 

Q For t h a t  p e r i o d  you know t h a t  t h e  t o t a l  she  p a i d  on 

s u b j e c t  s e r v i c e s  had t o  be more than 1 . 3  p e r c e n t .  Right?  

A I t h i n k  t h e  -- I d o n ' t  know what t i m e  s h e  had s e r v i c e s ,  

0e9232 b4-7d434d87-83d5-5ee62429aO31 
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did she pay her bills in their entirety, were there 

adjustments. I'm just, I'm not familiar with the details of 

her account to know i f  she in fact paid those services or was 

in fact, a customer during that period, I just, I have not 

reviewed her bills in detail. 

Q All right. Then let me give you these assumptions. 

Assume she was a customer f o r  that entire period, assume she 

paid her bill in f u l l  each month, assume there were no 

adjustments. NOW, isn't it; true that the total amount she paid 

on the subject services was greater than 1.3 percent- f o r  the 

period January 1, '06 up through June 30, 2010? 

MS. FARRIS: Object to the form. 

You can answer him. 

THE WITNESS: Yes. 

BY MR. WOYSE: 

Q That mathematically has to be true, right? 

A Yes. With the very small -- 
MS. FARRIS: Object to the form. 

You can answer. 

THE WITNESS: Yes, to the period where she was 

charged in theory from January I., 2006 until the rate was 

changed on January lst, I forget the -- of 2009, I believe, 1 

would have to check my year. But it was basically she was 

charged nothing, and then charged 2.6 percent. So from 

January 1, 2006, so that period most likely the tax would 





ADMISSION NO. 1: Admit that the total amount of Gross Receipts Surcharges WKE 

charged to Dana Bowers between June 1 , 2007 and June 30,201 0 was greater than I .3% of the 

total charges to Dana Bowers for which WKE was required to pay the Kentucky Gross Receipts 

Tax between June I, 2006 and June 30,2010. 

RESPONSE: Windstream-East objects to this request as being vague and ambiguous. 

Subject to and without waiving its obiections, Windstream East admits that, from June 1,2007 to 

June 30,2010, it assessed a GRS to Mrs. Bowers in each o f  her monthly billing statements, that 

the GRS assessed each month was calculated based on the potential revenues derive8 from 

certain charges in Mrs. Bowers' bills that were subject to the Kentucky gross revenues tax, and 

that the total GRS messed to Mrs. Bowers over the time period June 1,2007 to June 30,20 10 

was in an amount greater than 1.3% of the total amount of the potential revenues derived from 

certain charges in MIS, Bowers' bills thzt were subject to the Kentucky gross revenues tax over I ,  

the time period June 1,2006 to June 30,2010. 

" .  





1983 Ky. Op. Atty. Geii. 2-536, Ky. OAG 83-445, 1983 WL 166209 (Ky.A.G.) 

4’ 1 Office of the Attorney General 
Commonwealth of I<entucky 
OAG 83-445 

November 17, 1983 
Mr . J ani es Monroe 
Executive Director 
Providence Housing Autliority 
434 Center Ridge Drive 
Providence, Kentucky 42450 

Dear Mr. Monroe: 

I n  your letter to tlie Attorney General you ask whether tlie Providence Housing Authority, a tax 
exempt organization, should be required to pay the utility gross receipts license tax levied by 
1______1-- KRS 160.613. 

In I,uckelt v. Electric axid Water Plant Board of the Citv or  Frankfort, Kv.. 558 S . W . 2 d u  

the utility company, not its customers. The utility company may raise its rates under K S  
I hO.6 1 7 to compensate for the tax, but this does not inalte it a tax levied on the customers. It 
remains thc utility conipany’s liability. 

1 977 1, the Kentucky Supreme Court held that the utility gross receipts license tax is levied on 

Consequently, tlie Providence Housing Authority is not paying the utility gross receipts license 
tax, it is paying For utility services. 
Sincerely, 

Steven L,. Besliear 
A ttorriey General 

By: Alex W. Rose 
Assistant Attorney General 

198.3 Ky. Op. Atty. Gen. 2-536, Ky. OAG 83-445, 1983 WL 166209 (Ky.A.G.) 

END OF DOCUMENT 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

LESLIE COUNTY TELEPHONE COMPANY, ) 
INC. 1 

) 
) CASE NO. 95-517 
1 

INVESTIGATION INTO THE ALLEGED 1 
VIOLATIONS OF KRS 278.160 ) 

O R D E R  

Backs round 

During July and August 1995, Telephone and Data Systems ("TDS,') performed 

a billing audit of Leslie County Telephone Company, Inc. ("Leslie"), and found that its 

wholly owned subsidiary had underbilled customers in its Dwarf exchange $ . I O  per 

month for an undetermined period. In addition, investigations by TDS revealed that 

Leslie was charging some rates that were not contained in Leslie's tariff. These rates 

included $1.50 per month for touchtone, $0.50 per month for directory listings, and $3.50 

for the first quarter mile and $1.20 for each additional quarter mile for extension and tie 

line mileage. 

TDS informed the Commission of the tariff discrepancies and an informal 

conference was held August 23, 1995. On September 15, 1995, Leslie filed a letter 

detailing the untariffed charges. On September 18, 1995, Leslie filed tariffs for these 

services, which were approved and effective on October 18, 1995. On November 17, 

1995, the Commission found a prima facie showing had been made that Leslie failed to 

file a schedule for certain rates prior to collecting compensation for those services in 



violation of KRS 278.160. A hearing date was set and subsequently cancelled on the 

motion of Leslie for an informal conference with Commission Staff. The informal 

conference was held at the Commission’s offices on December 15, 1 995. At the informal 

conference Leslie asked that its case be submitted for Commission decision and waived 

its right to a formal hearing. 

Decision 

The Commission finds that Leslie improperly charged its customers for touchtone 

service, directory listings, and extension and tie line mileage. On October 18, 1995, 

Leslie’s tariff was updated to include charges for these services. Leslie has also been 

underbilling its customers in the Dwarf exchange $.IO per month for an indeterminate 

time frame. 

All revenue collected from these customers is in violation of KRS 278.160. Leslie 

shall identify the customers who paid touchtone, extension and tie line mileage, and 

directory listing charges for the two-year period proceeding the date of the new tariff. 

These customers shall be entitled to a refund of any rate paid that was not in Leslie’s 

tariff for the period of two years prior to the application of its updated filed tariff on 

October 18, 1995. For current customers of Leslie the refund due may be accomplished 

through bill credits over a period not to exceed five (5) years. Should a customer 

disconnect service prior to receiving the entire refund due, Leslie shall issue a credit for 

the remaining portion on the customer’s final bill. Customers owed refunds that are not 

currently receiving service shall be paid by a lump sum refund. Leslie shall notify these 

customers at the last known address by certified mail that they are due a refund. 

Customers will be responsible for notifying Leslie to arrange payment, in writing or in 

-2- 



person at Leslie's office, Leslie will establish an escheats account for customers it 

cannot locate and prescribed procedures for handling escheatable funds shall be 

followed subsequent to the initial notification. The estates of deceased customers shall 

be entitled to refunds upon showing proper proof of entitlement. 

Pursuant to KRS 278.225, Leslie must backbill its Dwarf customers for the $.IO 

per month it undercollected. Leslie only needs to backbill for a two-year period. It may 

collect the monies over two years. 

This proceeding concerns alleged violations of KRS 278.160. Leslie admits 

violating this statute but opposes refunding any amounts collected unlawfully. At issue 

is whether Leslie must refund or credit unlawfully collected rates which were not set forth 

in any filed tariff and whether Leslie must backbill the customers who were charged $.IO 

per month less than the tariffed rate. Finding in the affirmative, the Commission orders 

Leslie to refund or credit all amounts illegally collected and backbill amounts uncollected, 

and assesses a penalty of $25 against it. 

Discussion 

KRS 278.160 codifies the "filed rate doctrine." It requires a utility to file with the 

Commission "schedules showing all rates and conditions for service established by it and 

collected or enforced." KRS 278.160(1). It further states: 

No utility shall charge, demand, collect or receive from any 
person a greater or less compensation for any service 
rendered or to be rendered than that prescribed in its filed 
schedules, and no person shall receive any service from any 
utility for a compensation greater or less than that prescribed 
in such schedules. KRS 278.160(2). 

-3- 



Interpreting similarly worded statutes from other jurisdictions, courts have held that 

utilities must strictly adhere to their published rate schedules and may not, either by 

agreement or conduct, depart from them. CorPoration De Gestion Ste-Fov v. Florida 

Power and Liaht Co., 385 So.2d 124 (Fla. Dist. Ct. App. 1980).’ A similar rule applies 

to the published rate schedules of common carriers. See, ea., Sallee Horse Vans, Inc. 

v. Pessin, Ky.App., 763 S.W.2d 149 (1988). 

Failure to file with the Commission a rate schedule for its regulated services 

deprives a utility of the right to charge or collect those rates. A utility “can claim no rate 

as a legal right that is other than the filed rate.” Montana-Dakota Util. Co. v. 

Northwestern Pub. Serv. Co., 341 U.S. 246, 251 (1951). See also GTE North Inc. v. 

Pub. Serv. Comm’n, 500 N.W.2d 284, 289 (Wis, 1993) (“[llf the service provided for in 

this case was not tariffed, GTE had no authority to charge any money, and violated the 

filed rate doctrine by receiving monies for services other than those properly filed with 

the appropriate regulatory authority.”); Po~owskv v. Pennsvlvania Public Utilitv Comm’n, 

647 A.2d 302 (Pa. Comwlth. 1994). 

This inflexibility is, in part, the result of a strong public policy to ensure rate 

uniformity, to ”have but one rate, open to all alike, and from which there could be no 

departure.” Boston & M.R.R. v. Hooker, 233 U.S. 97, I12  (1914). Equality among 

customers cannot be maintained if enforcement of filed rate schedules is relaxed. For 

See also, Haverhill Gas Co. v. Findlen, 258 N.E.2d 294 (Mass. 7970); Laclede 
Gas Co. v. Solon Gershman, Inc., 539 S.W.2d 574 (Mo. App. 1976); Capital 
Properties Co. v. Pub. Serv. Comm’n, 457 N.Y.S.2d 635 (N.Y. App. Div. 1982); 
West Penn Power Co. v. Nationwide Mut. Ins. Co., 228 A.2d 218 (Pa. Super. Ct. 
1967); Wisconsin Power & Liaht Co. v. Berlin Tanning & Mfg. Co., 83 M.W.2d 147 

1 -- 

(WS. 1957). 
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this reason, neither equitable considerations nor a utility’s negligence may serve as a 

basis for departing from filed rate schedules. Boone Countv Sand & Gravel Co. v. Owen 

Countv Rural Elec. CO-OP. Corp., Ky.App., 779 S.W.2d 224 (1989). 

The doctrine is also intended to preserve the Commission’s “primary jurisdiction 

over reasonableness of rates and . . . ensure that regulated companies charge only 

those rates of which the agency has been made cognizant.” Citv of Cleveland, Ohio v. 

Fed. Power Comm’n, 525 F.2d 845, 854 (D.C. Cir. 1976). Filed rates have been 

reviewed and found reasonable by the Commission. Prior to becoming effective, they 

are examined and questioned. This scrutiny is the principal reason for the Commission’s 

existence. 

Neither the voluntary nature of the relationship between Leslie and its customers 

nor the absence of any monopoly power is relevant to the issue of refunds. KRS 

278.160 expressly limits a utility’s right to collect compensation for utility services to that 

prescribed in its filed rates. Courts interpreting the filed rate doctrine have consistently 

held that a voluntary agreement to deviate from filed rates was unlawful and that the 

utility or common carrier was entitled to collect only the filed rate. See, ea., Montana- 

Dakota Util. Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246 (1951), Louisville & 

Nashville R. Co. v. Central Iron & Coal Co., 265 US. 59 (1924). These holdings have 

involved transactions where the exercise of monopolistic power was absent.2 See, ea., 

2 The Commission’s holding in Harold Telephone Co., Case No. 10170 (Ky. P.S.C. 
July 29, 1988), should not be followed. To the extent that Harold Telephone Co. 
holds that the assessment and collection of non-tariffed fees are permissible 
because “the affected customers, of their own volition, requested and received the 
service in exchange for payments,” it is contrary to KRS 278.160. 

-5- 



Louisville & Nashville R. Co. v. Mead Johnson & Co., 737 F.2d 683, 690 n.5 (7th Cir. 

1984). 

The Commission finds no evidence that strict enforcement of KRS 278.160 will 

impede competition within the telecommunications industry. All telecommunications 

utilities are currently required to file their rates with the Commission, Several have been 

required to refund unlawfully collected rates which they ~ollected.~ The only means of 

ensuring a level playing field for all and thus promoting competition is the uniform 

enforcement of existing statutes. The strict enforcement of the filed rate doctrine and 

competition, moreover, are not mutually exclusive. In other industries which were once 

heavily regulated and which are now being deregulated, the filed rate doctrine has 

continued to be strictly enforced. See Rene Sacasas, The Filed Rate Doctrine: Casualty 

or Survivor of Dereaulation?, 29 Duquesne Law Rev. 1 (1990). 

Assuming arguendo that the filed rate doctrine impedes competition, a 

telecommunications utility may either petition the Legislature to amend KRS 278.160 or 

to petition the Commission, pursuant to KRS 278.512, for prospective exemption from 

KRS 278,160. The Commission, however, cannot unilaterally and retroactively dispense 

with the doctrine. 

See, e.q., Affinitv Network Inc., Case No. 92-025 (Ky. P.S.C. Mar. 24, 1992); 
Business Choice Network, Inc., Case No. 92-026 (Ky. P.S.C. Mar. 24, 1992); CTG 
Telecommunications, inc., Case No. 92-042 (Ky. P.S.C. Apr. 3, 1992); Affinity 
Fund. lnc., Case No. 92-069 (Ky. P.S.C. Aug. 27, 1992); Phoenix Network Inc., 
Case No. 92-172 (Ky. P.S.C. July 22, 1992); Telenational Communications 
Limited Partnership, Case No. 92-173 (Ky. P.S.C. May 27, 1992); Workina Assets 
Long Distance, Case No. 93-172 (Ky. P.S.C. June 10, 1993); U.S. Digital Network 
Limited Partnership, Case No. 93-479 (Ky. P.S.C. Apr. 22, 1994); Executone 
Information Svstems, Case No. 94-057 (Ky. P.S.C. Mar. 29, 1994); Westinshouse 
Electric Cora, Case No. 94-312 (Jan. 30, 1995). 

3 
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Finally, the Commission finds no merit in the contention that the lack of a 

conscious violation of KRS 278.160 precludes the refunding of unlawfully collected rates. 

Assuming arauendo that Leslie did not willfully violate KRS 278.160, the lack of any 

willful intent does not create a legal right to assess the unfiled rates. Leslie may only 

assess and collect its filed rates. As the rates in question were not on file, Leslie may 

not assess or collect them. 

The Commission, moreover, finds that a willful violation of KRS 278.160 occurred 

in this case. Leslie should have charged rates from its approved tariff and taken steps 

to prevent the provision of unauthorized services. Its failure to take such action 

constitutes a willful violation of KRS 278.160. 

In addition to the filed rate doctrine, other policy considerations mandate the 

refund of the unlawfully collected rates, As KRS 278.160(2) prohibits the collection of 

the fees in question, permitting their retention is contrary to the literal language of that 

statute and would represent a dereliction of the Commission’s statutory duty to enforce 

KRS Chapter 278. See KRS 278.040(1). Failure to order a refund would permit Leslie 

to profit from its violation of the law and encourage other utilities to imitate its conduct. 

Acquiescence by the Commission would undermine the long held and widely accepted 

public policy supporting the filed rate doctrine. 

Permitting Leslie’s retention of the unlawfully collected fees would also violate the 

judicial prohibition against retroactive rate-making. It is a fundamental rule of utility rate- 

making that rates are exclusively prospective in application because rate-making is a 

legislative act. As such it is subject to the rules of statutory construction. See Public 

Service Comm’n v. Diamond State Tele. Co., 468 A.2d 1285 (Del. 1983). As the 
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Commission had not approved Leslie’s fees when assessed, permitting it to retain them 

now would amount to retroactive Commission approval. 

State Corp. Comm’n, 624 P.2d 466 (Kan. App. 1981). 

Sunflower Pipeline Co. v. 

The Commission recognizes that its decision today may be viewed as inflexible 

and dogmatic. That, however, is the very nature of the filed rate doctrine. When 

enacting the file rate doctrine, the Legislature “did not create a flexible standard for the 

courts [or this Commission] to apply in accordance with the facts, equities, and economic 

realities of the particular case.” Western TransDortation Co. v. Wilson and Co., Inc., 682 

F.2d 1227, 1231 (7th Cir. 1982). It instead fashioned a hard and fast rule which must 

be applied in glJ cases. 

Summary 

Having considered the evidence of record and being otherwise sufficiently 

advised, the Commission finds that: 

1. 

within Kentucky. 

2. 

Leslie collected fees for untariffed intrastate telecommunication services 

At the time Leslie billed for these services, it did not have a published tariff 

for these services on file with the Commission. 

3. Leslie underbilled its Dwarf exchange customers and now must backbill 

them pursuant to KRS 278.225. 

4. For its violation of KRS 278.160, Leslie should be assessed a penalty of 

$25. 

IT IS THEREFORE ORDERED that: 

-8- 



1. Leslie is assessed a penalty of Twenty-Five Dollars ($25) for its willful 

violation of KRS 278.020 and 278.160. 

2. - Within 30 days of the date of this Order, Leslie shall pay the assessed 

penalty. This payment shall be in the form of a cashier’s or certified check made 

payable to “Treasurer, Commonwealth of Kentucky” and shall be mailed or delivered to: 

Office of General Counsel, Public Service Commission of Kentucky, 730 Schenket Lane, 

Post Ofice Box 615, Frankfort, Kentucky 40602. 

3. Within 60 days of the date of this Order, Leslie shall begin refunding or 

crediting all fees collected for the last two years for services for which it did not have an 

approved tariff. The refunding or crediting shall be concluded within five years from the 

date of this Order. 

4. Over a two-year period, Leslie shall backbill its Dwarf exchange customers 
/ 

for uncollected rates. 

5. Within 120 days of the date of this Order, Leslie shall file with the 

Commission a list of all persons to receive refunds or credits and backbills, and the 

amount for each account. 

Done at Frankfort, Kentucky, this 21st day of  June, 1996. 

PUBLIC SERVICE COMMISSION 

ATTEST: 

Executive Director 
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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 

Sprint Coimunications Company L.P., 

Complainant, 

V. 

Northern Valley Communications, LLC, 

Defendant. 

MEMORANDUM OPINION AND ORDER 

Adopted: July 18,2011 Released: July 18,2011 

By the Commission: 

I. INTRODUCTION 

1. This Memorandum Opinion and Order grants in part and denies in part a formal 
complaint’ filed by Sprint Communications Company L.P. (“Sprint”) against Northern Valley 
Communications, LL,C (“Northern Valley”) under section 208 of the Corntnunications Act of 1934, as 
amended (“Act”).2 The Complaint alleges that Northern Valley’s interstate switched access service tariff 
(“Tariff’)3 violates section 20 1 (b) of the Act, and it requests that the Commission declare the Tariff void 
a b  initio or, in the alternative, fmd that the Tariffs access rates are unreasonable and, therefore, 
unlawful? As discussed below, we fmd that the Tariff violates Commission rule 6 1.26, as clarified by the 
CLEC Access Charge Reform Reconsideration Order;’ that the Tariff is not “clear and explicit” as 

’ Formal Complaint of Sprint Communications Company L.P., File No. EB-11-MD-003 (filed Feb. 18,201 1) 
(“Complaint”). 

’ 47 U.S.C. 5 208. 

20 10) (‘‘Tariff ’). 

practices”) and 205 (authorizing Conmission to “prescribe just and reasonable charges”)); id. at 37-38, f[ 82 (Prayer 
for Relief). Sprint states that it “is not requesting damages,” Complaint at 4 ,¶  5, but adds that it ‘‘reserves the right 
to seek damages at a later time,” id. at 4 n.8. Sprint’s conflicting statements fail to comply with the requirements of 
Commission rule 1.722(d) regarding requests for damages in a subsequent proceeding. See 47 C.F.R. 5 1.722(d) 
(requiring that requests for damages be “clear and unequivocal”). 

47 C.F.R. 5 6 1.26; Access Charge Reform, Reform of Access Charges Imposed by Local Exchange Carriers, 
Eighth Report and Order and Fifth Order on Reconsideration, 19 FCC Rcd 9 108 (2004) (“CLEC Access Charge 
Reform Reconsideration Order”). 

See Complaint Ex. 1 (Northern Valley Coinmunications, LLC Access Service Tariff No. 3, effective July 2.3, 

Complaint at 35-37,41r[ 73-81 (Count I) (citing 47 U.S.C. $3  201(b) (prohibiting ‘‘unjust and unreasonable 
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required by Commission rule 6 1.2(a)$ and that the Tariff contains a number of unreasonable payment and 
billing provisions. Accordingly, we grant the Complaint to the extent we find that the Tariff violates 
section 201 (b) of the Act, and we direct Northern Valley to revise its Tariff within ten days of release of 
this Order. We decline, however, to declare the Tariff void ab initio or to set aside its rates. 

II. BACKGROUND 

A. Factual Background 

2. Sprint is an interexchange carrier (“IXCy’) providing interstate telecomwlications 
service throughout the United  state^.^ Northern Valley is a competitive local exchange carrier (“CLEC”) 
serving residential and business customers in South Dakota.’ In addition, Northern Valley terrninates 
calls to conference calling companies.’ Northern Valley provides interstate switched exchange access 
services to IXCs such as Sprint pursuant to tariffs filed with the Commission.’o 

3. On July 8,2010, Northern Valley filed the Tariff on 15 days’ notice, and it became 
effective on July 23,2010.” Northern Valley states that it filed the Tariff because it believed that the 
Commission’s decision in Qwest v. Farmers I.” created “doubt” as to whether Northern Valley could 
impose access charges for terminating calls to conference calling companies under its prior, existing 
tariff.I3 

47 C.F.R. 8 61.2(a) (“In order to remove all doubt as to their proper application, all tariff publications must contain 
clear and explicit explanatory statements regarding the rates and regulations.”). 

’ Complaint at 4,517; Answer of Northern Valley Communications, LLC, File No. EB-11-MD-003 (filed Mar. 21, 
201 1) (“Answer”) at 4, ’j 7. 

(filed Feb. 18,201 1) (“Stipulations”) at 1,T 1, 3,511 14-1 6, Complaint at 5 ,  ¶ 8; Answer at 4,1[ 8; Answer, Legal 
Analysis at 4. 

Sprint’s Proposed Findings of Fact and Conclusions of Law, Ex. 1 (Stipulations of Fact), File No. EB-11-MD-003 

Answer, Ex. 1 (Tariff); Stipulations at 1, q[ 1,2-3, 

Complaint, Ex. 1 (Tariff); Answer, Ex. 1 (Tariff); Stipulations at 3, ¶‘l/ 17, 19. 

11-12; Answer, Legal Analysis at 4-5. 
10 

I ’  Complaint at 8, ‘l/ 17 & Ex. 1 (Tariff); Answer at 5 , ¶  17 &, Ex. 1 (Tariff. 

” Qwest Communications Corp. v. Fanners and Mer-chants Mzit. Tel. Co., Second Order on Reconsideration, 24 
FCC Rcd 14801 (2009) (“Qwest v. Fanners IT’). 

Answer, L,egal Analysis at 5 .  In Qwest v Farmers 11, the Commission granted a section 208 complaint against 
Farmers and Merchants Mutual Telephone Company of Wayland, Iowa (“Farmers”), a rural LEC that was engaged 
in access stimulation. Farmers’ tariff imposed access charges for transporting calls to or from an “end user’s 
premises” and defined “end user” as “any customer of an interstate or foreign telecommunications service other than 
a carrier.” Qwest v. Fanners 11,24 FCC Rcd at 14801,T 1, 14805,T 10. The Commission concluded that, because 
the conference calling companies did not purchase any services from Farmers, they were not “end users” within the 
meaning of Farmers’ tariff. Accordmgly, the Commission found that Farmers had violated sections 20 l(b) and 
203(c) of the Act because it had imposed charges that were inconsistent with its tariff: “Nothing in the contracts 
[between Farmers and the conference calling companies] suggests that the confercnce calling companies would 
subscribe to any tariffed Farmers’ service or pay Farmers for their connections to the interexchange network, as 
would ordinary end-user customers under the tariff.” Id. at 14801, 

I3  

1, 14806,T 12. 

2 
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B. Legal Background 

4. Since 1997, CLECs have been allowed to assess interstate switched exchange access 
service charges upon IXCs either by filing tariffs with the Commission or by negotiating contracts with 
the affected IXCs. (Ln contrast, incumbent local exchange carriers (“IL,ECs”) may assess interstate 
switched exchange access charges only by filing federal tariff~.)’~ Section 204(a)(3) of the Act provides 
that L,EC tariffs are “deemed lawful” unless suspended by the Commission within certain time periods.15 

5. In 2001 , the Commission found that CLEC access rates were, on average, “well above 
the rates that TLECs charge for similar service” and noted that some CLECs “refused to enter meaningful 
negotiations on access rates, choosing instead simply to file a tariff and bind IXCs . . . to the rates 

Accordingly, the CLEC Access Charge Reform Order promulgated rule 61.26, which provides 
that a CLEC may tariff access charges only for services that are the “’functional equivalent” of ILEC 
access services, and only if the rates are no higher than those of the ILEC serving the same geographic 
area in which the CL,EC is located.” Ln this way, CLEC access rates are “benchmarked” against ILEC 
access rates. If a CLEC wishes to impose higher rates, it may do so only by negotiating with the affected 
KCs.  
clarified that a CLEC may assess tariffed switched access charges at the appropriate benchmark rate only 
for calls to or from the CLEC’s own end users.’g 

Subsequently, in the CLEC Access Charge Reform Reconsideration Order, the Commission 

l 4  See Hvpeiion Telecommunications, Inc. Petition Requesting Forbearance, Memorandum Opinion and Order and 
Notice of Proposed Rulemaking, 12 FCC Rcd 8596, 8596, 7 1 (1997) (“‘Hvperion Forbearnixe Order”) (granting 
“pennissive detariffmg for provision of interstate exchange access services by providers other than the incumbent 
local exchange carrier”). 

l5 47 1J.S.C. § 204(a)(3) (“A [LEC] may file with the Commission a new or revised charge, classification, 
regulation, or practice on a sheamlined basis. Any such charge, classification, regulation, or practice shall be 
deemed lawfiil and shall be effective 7 days (in the case of a reduction in rates) or 15 days (in the case of an incrcase 
in rates) after the date on which it is filed with the Commission unless the Commission takcs action . 1. before the 
end of that 7-day or 15-day period . . ~ ”). 

l6 Access Charge Refonn, Refoim of Access Charges Imposed by Competitive Local Exchange Carriers, Seventh 
Report and Order and Further Notice of Proposed Rulemaking, 16 FCC Rcd 9923,993 1,722,9934,728 (2001) 
(“CLEC Access Charge Reform Order”). The Commission declared further that its goal was “ultimately to 
eliminate regulatory arbitrage opportunities that previously have existed with respect to tariffed CLEC switched 
access services.” Id. at 9925,73. The Commission expressed concern that CLECs were using high access rates to 
shift a substantial portion of their costs onto long distance carriers and subscribers who chose an access provider 
with lower rates. Id, at 9948,T 59. Recently, moreover, the Commission sought comment on revisions to the CLEC 
benchmarking ru le  for CLECs engaging in revenue sharing agreements. See Connect America Fund, Notice of 
Proposed Rulemaking and Further Notice of Proposed Rulemaking, 26 FCC Rcd 4.554 (201 1) (“Connect America 
Fund’). 

l 7  47 C.F.R. $ 61.26. See CLECAccess Charge Reform Order, 16 FCC Rcd at 9925,7 3, 9938,77 40-41 (describing 
the “bright line” that a “benchmark” would provide). The Commission made an exception for those small rural 
CLECs whose rates would otherwise be benchmarlced against those of larger ILECs serving both rural and more 
urban communities. The Commission permitted these “rural CLECs” to benchmark their rates against the 
sigmficantly higher rates found in the tariff to which small, generally rural ILECs subscribe. CLEC Access Charge 
Reform Order, 16 FCC Rcd at 9953, 7 73; 47 C.F.R. 9 61.26 ( e )  (rural exemption). 

CLECAccess Charge Reform Order, 16 FCC Rcd at 9925, 3,9938,740; 47 C.F.R. 

CLECAccess Charge Reform Reconsideration Order, 19 FCC Rcd 9114, 7 13,9115,715. 

61.26. 

3 
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6. Very recently, the Commission found that the Tariff at issue here violated rule 6 1.26, as 
clarified by the CL,EC Access Charge Reform Reconsideration Order.” The Commission reasoned that, 
to the extent the Tariff purported to charge for providing access to individuals or entities to whom 
Northern Valley offered its services for free, it impermissibly charged for services that were not being 
offered to “end users” and thus were not the “functional equivalent” of ILEC services. The Commission 
explained: 

[Ulnder the Commission’s IL,EC access charge regime, an “end user” is a 
customer of a service that is offered for a fee. The Commission provided 
no alternative definition for “end user” when stating, in the CLEC Access 
Charge Reform Reconsideration Order, that a CLEC provides the 
functional equivalent of ILEC services [within the meaning of rule 
6 1.261 only if the CL,EC provides access to its “own end users.” 
Accordingly, that order establishes that a CL,EC’s access service is 
functionally equivalent only if the CLEC provides access to customers to 
whom the CL,EC offers its services,for afee.” 

The Commission ordered Northern Valley to “file tariff revisions . I .  to provide that interstate switched 
access service charges will apply only to the origination or termination of calls to or from an individual or 
entity to whom Northern Valley offers telecommunications services for a 

III. DISCUSSION 

A. The Tariff Violates Section 201@) of the Act. 

1. The Tariff Violates Commission Rule 61.26. 

7. In its Complaint, Sprint contends that the Tariff violates Commission rule 6 1.26 because 
it purports to charge IXCs for calls to or from individuals or entities to whom Northern Valley offers its 
services for 
m e s t  v. Northern Valley, rule 6 1.26 (as clarified by the CLEC Access Charge Reform Reconsideration 
Order) establishes that a CLEC may assess tariffed access charges at the appropriate benchmark rate only 
for calls that are to or from an individual or entity to whom the CLEC offers its services for a fee. 

Sprint is correct. As the Commission explained in finding the Tariff unlawful in 

Qwest Communications Company, LLC v. Northern Valley Communications, LLK,  Memorandum Opinion and 20 

Order, 201 1 WL 2258081 (June 7,201 l), petition for recon. filed (“@est v. Northenz Valley”). 

2‘ @vest v. Northern Valley at 7 9.  

-- @vest v. Northern Valley at 7 17 (emphasis added). On June 14,201 1, Northern Valley filed revisions to the 
Tariff, which the Pricing Policy Division of the Wireline Competition Bureau rejected on June 28,201 1. See 
Northern Valley Communications, LLC Revisions to Tariff No. 3,  Memorandum Opinion and Order, 201 1 WL 
2577786 (WCBRPD rel. June 28, 201 1). Northern Valley again filed revisions to the Tariff on July 7, 201 1. Letter 
&om G. David Carter, Counsel for Northern Valley Communications, LLC, to Marlene H. Dortch, Secretary, 
Federal Communications Commission, Transmittal No. 7 (filed July 7,201 1). Sprint’s Complaint, and this order, 
address the Tariff that took effect on July 23, 2010, and do not address any Tariff revisions attempted or effected 
after that date. 

l3 Complaint at 1-2, 2, lo ,¶  2 1, 16-20,1134-41,23-26,4[$149-52; Complaint, Legal Analysis at 10- 12; Sprint 
Communications Company L.P.’s Reply in Support of Formal Complaint, File No. EB-11-MD-003 (filed 
Apr. 4, 20 1 1 (“Reply”) at 17-20. 

77 

4 
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Therefore, we grant Sprint’s claim that the Tariff violates rule 6 1 .26,’4 and, accordingly, violates section 
201(b) of the Act.” 

2. The Tariff Terms Are Not Clear and Explicit. 

8. Commission rule 61.2(a) requires that tariffs contain “clear and explicit explanatory 
statements regarding rates and regulations.”26 The Complaint asserts that the Tariff violates the rule 
6 1.2(a) stricture in a number of ways, most significantly with respect to its definition of “End User.”27 
We agree. 

9. The Tariff defmes “End User” in a contradictory manner. On the one hand, the fKst 
sentence of the “End User” definition states that an “End User” is “any Customer of an Interstate or 
Foreign Telecommunications Service that is not a carrier.”2s Under the Act, “telecommunications 
service” is the “offering of telecommunications for a fee.”29 Thus, according to the fmt  sentence of the 

24 In an effort to defeat Sprint’s rule 61.26 claim, Northcrn Valley repeats many of the same arguments it made in 
@est v. Northern Valley. Thus, Northern Valley argues here, as in -Owest v. Northern Valley, that the question of 
whether the Tariff purports to charge for providing access to users who have purchased services from Northern 
Valley is irrelevant as a matter of law and logic; that the Commission should evaluate the Tariff solely on the basis 
of the definitions contained therein, not in the light of Commission orders and rules; that Sprint has not alleged that 
Northern Valley has in fact imposed charges for entities that have not purchased services from Northern Valley; and 
that the Wireline Competition Bureau did not act on various IXC petitions to reject or suspend the Tariff. See 
Answer, Legal Analysis at 12-26. We reject these argunients for the same reasons we rejected them in @est v. 
Northern Valley. See _Owest v. Northem Valley at ff 10-14. 

25 The CLEC Access Charge Reform Recoiisideration Order was promulgated pursuant to, among other provisions, 
section 201 of the Act, see CLECAccess Charge Reform Reconsideration Order, 19 FCC Rcd at 9166, f 136, in 
furtherance of the Commission’s obligation to ensure that “[a]ll charges, practices, classifications, and regulations 
for and in connection with . “ .  communication service [arc] just and reasonable.” 47 U.S.C. 0 201(b). 

26 47 C.F.R. 5 61.2(a). This rule was promulgated pursuant to, among other provisions, section 201 of the Act, 47 
U.S.C. 0 201. See CLEC Access Charge Reform Order, 16 FCC Rcd at 9975, f 145; id. at 9931,721 (“section 201 
gives us the authority to ensure that CLEC rates are just and reasonable.”). 

27 See Complaint at 11-12,¶24, 13, f 28; Complaint, Legal Analysis at 8-10; Reply at 11-13, 

28 Tariff, Original Page No. 8, Definitions. 

29 47 1J.S.C. 5 153(53). See Petition for  Dcdaratoiy Ruling thatpulver.com ‘s Free World Dialup is Neither 
Telecommunications Nor a Telecommunications Service, Memorandum Opinion and Order, 19 FCC Rcd 3307, 
33 12-13,f 10 (2004) (,%I order to be a tclecomznunications service, the service provider must assess a fee for its 
service.”). The Act’s definition of “telecommunications service” applies to our construction of the Tariffs “end 
user” definition. 17A Am. Jur. 2d Contracts 5 359 (2004) (“where words or terms having a definite legal meaning 
and effect are knowingly used in a contract or other instrument, the parties thereto will be presumed to have 
intended such words or terms to have their proper legal meaning and effect “ .  .”). See also id. at 37 1 
(“Contracting parties are presumed to contract in reference to the existing law, and to have in mind all the existing 
laws relating to the contract ”). These principles apply with particular force here, because the Tariff adopts the 
precise definition of “end user” found in Commission rules and orders governing L E C  tanffs. See 47 C.F.R. 
5 69.2(m) (defining “end user” as “any customer of an interstate or foreign telecommunications service that is not a 
carrier . . .”); Investigation of Access and Divestiture Related Tariffs, Memorandum Opinion and Order, 97 FCC 2d 
1082, 1192, Ej 2.6 (1984) (“ECA TarzzOrder”) (requiring that the Exchange Carriers’ Association tariff, as the 
model tariff for exchange access tariffs, so defme “end user”); Access and Divestiture Related Tariffs won-ECA 
Filings), Memorandum Opinion and Order, 55 Rad. Reg. 2d 869, 870,f2 (1984) (requiring Bell Operating 
Companies and independent LECs “to implement the directives of the ECA Tariff Order ...”)“ 

5 
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Tariff‘s “End User” definition, an “End User” is a user to whom Northern Valley offers its services for a 
fee. On the other hand, the last sentence of the Tariffs “End User” definition states that “[aln End User 
need not purchase any service provided by [Northern Valley].”30 Unlike tlie first sentence, this last 
sentence seems to define “End User” as an individual or entity to whom Northern Valley offers its 
services free ~fcharge .~’  Thus, the Tariffs “End User” definition is internally inconsistent and therefore 
is not “clear and explicit” ;is required by rule 6 1.2(a). 

10. Moreover, other Tariff provisions repeatedly use the term “End User,” or define other 
terms with reference to “End User.” Thus, for example, the Tariff defines “Access Charge” as “Charges 
assessed to the Buyer,” and defines “Buyer” as an IXC “utilizing [Northem Valley’s] Access Service to 
complete a call to or fi-om End Similarly, the Tariff purports to charge IXCs for originating or 
terminating traffic to “Volume End Users.”33 In short, the lack of clarity in the “End User” definition has 
a significant impact upon the entire Tariff, Accordingly, we 1-ind that the Tariff is not “clear and explicit” 
as required by rule 61.2(a), and, therefore, that the Tariff violates section 201(b) of the 

3. The Tariffs Payment and Billing Provisions Are Unreasonable. 

1 1. Sprint contends that several provisions of tlie “Payment and Billing” section of the Tariff 
violatc section 201(b).35 We review these provisions to detcnnine whether they are reasonable in 
compliance with the requirements of section 201 of ffie Act and the Commission’s 

30 Tariff, Original Page No. 8, Definitions. 

31 Similarly, the Tariff defines “Customer of an Interstate or Foreign Teleconmunications Service” as “any person 
or entity who sends or receivcs an interstate or fore ip  Telecommunications service transmitted to or from a Buyer 
across the Company’s network, without regard to whether .. paynzcxt is tendered to “.. [Northern Valley].” Tariff, 
Original Page No. 7, Defmitions (emphasis added). 

32 Tariff, Original Page No. 7, Definitions (emphasis added). 

33 Tariff, Original Page No. 46, 0 7.2.2 (emphasis added). See also, e.g , Tariff at Original Page No. 8 (“End User 
Designated Premises”) (emphasis added); id. (defining “Minutes of Use” as “the number of minutes for which a 
Buyer is billed‘’ while, as notcd, defining “Buyer” as an LXC that completes a call to End ~Jsers”) (emphasis added); 
id. at Original Page 36, 0 5.1 (stating that “Switched Access Scrvice” will “enable a Bziyer to utilize [Northern 
Valley’s] network”) (emphasis added). 

Report and Order and First Order on Reconsideration, 14 FCC Rcd 12293, 12326,lT 98-99 (1999) (adopting rule 
61.2 pursuant to section 201, iimong other provisions); Halprin, Temple, Goodman & Siggrue v. MCI Telecomni. 
Coip , Memorandum Opinion and Order, 13 FCC Rcd 22568,2257-1-76,11 8-13 (1998) (finding that “the Tariff is 
not clear and explicit as required by section 61.2 of the Commission’s rules, which renders the Tariff unreasonable 
in violation of section 201(b) of the Act”). Sprint argues that additional Tariff provisions, which also purport to 
charge for calls to entities thar do not purchase services from Northern Valley, violate rule 61.2(a). See Cornplaint 
at 11-16, 23-33; Coniplaint, Legal Analysis at 4-14; Reply at 7-14. We do not address these provisions here, 
becausc ow finding that the Tariff must be revised to make “clear and explicit” that it imposes access charges only 
for providing access to Northcrn Valley’s own, paying end users will afford Sprint all the relief to which it is 
entitled. 

35 See Complaint at 3 1-3S,1l 64-72 

36 Contrary to Northern Valley’s contention (see Answer, Legal Analysis at 49), the Commission has determined 
that CLEC access tariffs are subject to the just and rcasonable standad of section 201. See In the Mutter ofAccess 
Charge Reform, First Report rmd Order, 12 FCC Rcd 15982, 16141,1363 (1997); CLEC Access Charge Reforrn 
Order, 16 FCC Rcd at 9929,II IS; CL,EC Access Charge Reform Reconsideration Order, 19 FCC Rcd at 9 1 17, 1 18 
(continued.. .) 

6 
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12. Sprint alleges that Northern Valley’s “Jurisdictional Reporting  requirement^"^' are 
unreasonably vague and violate section 201fb) of the 
of a call is indetenninate, Northern Valley may request a percent of interstate use factor (“PITJ Factor”)j9 
fi-oin its LXC customer. Northern Valley is not obligated to use the PIU Factor supplied by the IXC, 
however, and “at its sole discretion, may use a different PIU Factor.’do Northern Valley contends that the 
Tariff reserves Northern Valley’s right to use a different PIU Factor than that provided by the IXC only 
when Northern Valley believes the IXC’s PITJ Factor is ina~curate.~‘ But the Tariff language is not so 
limited. It gives Northern Valley unfettered discretion to use a different PTU Factor and, therefore, the 
ability to rely on unspecified and potentially arbitrary and discriminatory factors to establish the 
jurisdiction of the traffic. This rnay result in a PIU Factor that bears no relationship to the actual 
percentage of the Buyer’s interstate and intrastate traffic, and allows Northern Valley to manipulate the 
PIU Factor so as to maximize its access charges by choosing the jurisdiction with higher rates for niost or 
all of the traffic. Accordingly, the Jurisdictional Reporting Requirements provisions are unreasonable 
under section 201 (b) of the Act. 

Under those provisions, when thejurisdiction 

13. Sprint further challenges the “Deposit” provisions in the Tariff, which provide in part that 
“[tlo safeguard its interests, the company rnay require a Buyer to make a deposit to be held as a guarantee 
for the payment of charges, A deposit may be requested prior to providing Service(s) or at any time after 
the provision of service to a B~yer .”~’  These provisions establish no standard as to when a deposit will be 
required.43 Such unconstrained ability to impose deposit obligations is susceptible to potentially 
discriminatory application. Consequently, we conclude that the provisions are unreasonable under section 
201.44 

14. In addition, Northern Valley’s “Billing Disputes” provision requiring carriers to dispute 
bills within 90 days or waive “any and all rights and claims with respect to the bill and the underlying 

& 11.61. See, e g., 47 C.F.R. S 61, Subpart A (General), Subpart C (General Rules for Nondominant Carriers), 
Subpart F (Specific Rules for Tariff Publications of Dominant and Nondominant Carriers), Subpart G 
(Concurrences), and Subpart J (Suspensions). 

37 See Tariff, Original Page No. 29. $8 3.1.4.1 & 3.1.4.2 (“Jurisdictional Reporting Requirements”). 

38 Complaint at 34-35,¶72. 

39 The Tariff describes the PIU Factor as a projected estimate by the Buyer of the split between the Buyer’s 
interstate and intrastate traffic. See Tariff, Original Page 29, 8 3.1.4.1. 

40 See Tariff, Original Page No. 29, (j 3.1.4.2 

“ Answer, Legal Analysis at SO. 

4 2  Tariff, Original Page No. 30, 8 3.1.5.1. See Complaint at 34,v 71; Complaint, Legal Analysis at 44-4.5; Reply at 
32. 

43 Tariff, Original Page No. 30, S 3.13. 

44 The Commission has determined that deposit requirements should be “narrowly tailored” to address specific risks 
of nonpayment and to eliminate broad authority to require deposits without objective criteria, which “are particularly 
susceptible to dscriminatory application.” In re Verizon Petition for Emergency Declaratory and Other Relief, 
Policy Statement, 17 FCC Rcd 26884,26894,ll 21-22 (2002) (“Verizon Declaratory Policy Statement”) (tariffs are 
not properly drafted when they provide LECs a “great deal of discretion in determining which customers will or will 
not be subjected to these [deposit] burdens”). Because we find Northern Valley’s deposit provisions unreasonable, 
we also fmd the deposit provisions in section 3.2.3.1 to be unreasonable. See Tariff, Original Page No. 35, (j 3.2.3.1 
(“‘Service may be suspended of. terminated for nonpayment of any bill or deposit until such bill or deposit is paid.”). 
See also Investigation of Access and Divestiture Related Tarifs, Phase I Order, 97 FCC 2d 1082, 1169 (1984). 

(Continued from previous page) - 
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dispute” is ~nreasonable.~’ This provision contravenes the two-year statute of limitations in the 
Communications 
statutory right to file a complaint within that limitations period.” Similarly, the Tariff provision that 
requires all disputed charges to be paid “in full prior to or at the time of submitting a good faith dispute” 
is unreasonable!’ As written, this provision requires everyone to whom Northern Valley sends an access 
bill to pay that bill, no matter what the circumstances (including, for example, if no services were 
provided at all), in order to dispute a charge. Further, the Billing Disputes provision states that Northern 
Valley is “the sole judge of whether any bill dispute has merit.”49 This provision is unreasonable, because 
it conflicts with sections 206 to 208 of the Act, which allow a customer to complain to the Cornmission or 
bring suit in federal district court for the recovery of damages regarding a carrier’s alleged violation of the 
Act5’ 

and, by its terms, purports unilaterally to bar a customer from exercising its 

15, In contrast, however, we conclude that Northern Valley’s “Late Payment Fee” provision 
regarding “Adjustments or Refunds to the Buyer” is rea~onable.~’ Sprint maintains that the Tariff 
imposes late fees on withheld amounts even if it is ultimately decided that Northem Valley’s billing is 
erroneous.j2 We read the challenged Tariff provision, however, to require Northern Valley to refund and 
pay simple interest on all disputed amounts paid pursuant to the Tariff, including any associated late 
payment feess3 

45 See Tariff, Original Page No. 32, f3 3.1.7.l(a) (the “Buyer shall be deemed to have waived any and all rights and 
claims . . . if a good faith dispute is not timely filed”). 

46 47 1J.S.C. f3 415. 

47 See 47 U.S.C. 5 415. Northern Valley’s contention that the dispute notice provision does not modify the statute of 
limitations period is inconsistent with the waiver language of the provision. See Answer, Legal Analysis at 45. 
Indeed, this tariff language is indistinguishable from tariff language that a federal district court recently invalidated. 
See Paetec Communications, Inc. v. MCI Communications Services, Inc , 712 F. Supp. 2d 405,416-17 (E.D. Pa. 
201 0) (construing identical tariff language and finding that “the 90-day dispute resolution provision in Paetec’s tariff 
could not preempt the federal statute of limitations in the context of a tariff because the terms of a tariff are not 
negotiated like the terms of a contract. If a tenn in the tariff could supersede the statute of limitations, it would 
mean that a carrier could unilaterally void federally codified consumer protections simply by filing a tariff.”). See 
also MCI WorldConi Network Services, Inc. v. Paetec Communications, Ins ,  204 Fed.Appx. 27 1,272 (4‘ Cir. 2006) 
(“a party could not use a tariff to shorten unilaterally the two-year statute of limitations”). None of the cases cited 
by Northern Valley involved a challenge to the reasonableness of a tariff provision under section 20 1 (b) of the Act. 
See Answer, Legal Analysis at 43-45. 

48 See Tariff, Original Page No. 32, f3 3.1.7.1 (b) (“Any disputed charges must be paid in full prior to or at the time of 
submitting a good faith dispute and failure to tcnder payment for disputed invoices . . . is sufficient basis . . , to deny a 
dispute . . . .”). 

See Tariff, Original Page No. 33, 5 3.1.7.l(d) (emphasis added). 49 

50 47 U.S C $ 5  206-208. 

See Tariff, Original Page No. 33, (i 3.1.7.l(c) (“Buyer will incur a Laate Payment Fee on the unpaid amount at the 
rate of 1.5% per month on the total unpaid balance”). See also Tariff, Original Page No. 33, f3 3.1.73 (“Adjustments 
or Refunds to the Buyer”). 

j 2  Reply at 3 1. 
See Tariff, Original Page No. 33, f3 3.1.7.3(a) (“in the event that the Conipany resolves the billing dispute in 

favor of a Buyer who has paid the total amount of the disputed bill as required by this Tariff, the Company will 
credit the Buyer’s account for any overpayment by the Buyer, together with Simple Interest”). See also Tariff 
Original Page No. 33, f3 3.1.7.34b). 

51 

53 
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16. Finally, we conclude that Northern Valley’s “Attorneys’ Fees” provision is unreasonable 
because it permits Northern Valley to recover its attorneys’ fees regardless of whether Northern Valley 
prevails on a ~ 1 a i m . j ~  A Buyer who successfully demonstrates in litigation that Northern Valley 
improperly billed should not be obligated to pay Northern Valley’s attorneys’ fces. 

B. We Deny Sprint’s Remaining Claims. 

17. Citing the Tariffs numerous flaws, Sprint requests that the Conmission declare the 
Tariff void ab initio.55 We decline to do so. Pursuant to section 204(a)(3) of thc Act, the Tariff is 
“deemed lawful” until found otherwise by this Commission or a court of law.j6 Sprint argues that “there 
are limits to the scope of the deemed lawful provision,” and that a “deemed lawful” tariff may be declared 
void ab initio in a section 208 complaint pr0~eeding.j~ Even if Sprint is correct, Sprint has not established 
that Northern Valley engaged in furtive concealment, or any other deceptive conduct that might justify 
removing the protection afforded by section 204(a)(3).’* 

18. In the alternative, Sprint requests that, if the Commission does not declare the Tariff void 
ab initio, it fiid that the Tariffs rates are excessive and prescribe lower rates “on a going-forward 

We deny this request. As Sprint admits, the Tariffs rates are no higher than the IL,EC rates 
against which they are benchmarked pursuant to rule 6 1 .26.60 The Co&ssion has emphasized that 
tariffed rates within the rule 6 1.26 benchmark are accorded a “conclusive presumption of 
reas~nableness.”~’ This Order requires Northern Valley to revise the Tariff to state “clear[ly] and 
explicit[ly]” that charges will be imposed only for providing access to individuals or entities to whom 

See Tariff Original Page No. 34, 9 3.1.7.4 (“In the event that [Northern Valley] pursucs a claim in Court or before 

Complaint at 37, f 82 (Count I); Complaint, Legal Analysis at 3-4; Reply at 23-26. 

54 

any regulatory body . . . Buyer shall be liable for the payment of Porthern Valley’s] . I .  $rtomeys’ fees”). 
55 

j 6  See Qwest Communications C o p  v. Farmers and Merchants Mz4t. Tel. Co., Memorandum Opinion and Order, 22 
FCC Rcd 17973-80,¶1 26-27 &. 11.52 (2007) (“Qwest v. Farmers I”); Virgin Islands Tel. Co. v. FCC, 444 F.3d 666, 
673 @.C. Cir. 2006). 

5’ Reply at 34. See generally Reply at 33-36. 

j8 See ACS of Anchorage, Inc. v. FCC, 290 F.3d 403,412 (D.C. Cir. 2002) (the court, in reversing a Commission 
decision finding that a tariff did not qualify for “deemed lawrl” status, notes that it was not addressing “the case of 
a carrier that furtively employs improper accounting techmques in a tariff filing, thereby concealing potential rate- 
of-return violations”). 

Complaint, Legal Analysis at 33. ,4ccord id, at 30-39. See also Complaint at 27-3 1,711 56-64, 36,177; Reply at 
22-26. A tariffs rates may not be set aside during the time that the tariff enjoyed “deemed lawful” status under 
section 204(a)(3). Qwest v. Farmers I ,  22 FCC Rcd at 17978 n.52 (“Since the passage of section 204(a)(3) of the 
Act, the Commission cannot award refunds in connection with tariffs that are ‘deemed 1:iwcwful.”’). 

Complaint, Legal Analysis at 32 (“Northern Valley has set its new rates below the benchmark rate in 47 C.F.R. 

6’ CLEC Access Charge Reform Order, 16 FCC Rcd at 9948, 1 60. Accord id. at 9938,140 (stating that the order 
“establish[es] a benchmark level at which CLEC access rates will be conclusiveiypreszimed to be just and 
reasonable . . .”) (emphasis added). 

59 

61.26 ....”). 

9 
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Northern Valley offers its services for a fee. As so revised, the Tariff will comport with rule 61.26, and 
its rates will therefore be conclusively presumed reasonable.62 

19. Sprint disagrees with this analysis, arguing that Northern Valley’s rates may be 
challenged in a formal complaint pr~ceeding.~~+We need not decide whether Sprint is correct, because 
Sprint has not shown in this proceeding that Northern Valley’s rates will prove to be unreasonable after 
Northern Valley revises its Sprint asserts that Northern Valley’s rates are excessive given 
Northern Valley’s high traffic volumes.65 Yet Sprint has not established that Northein Valley’s traffic 
volume will remain high after the Tariff is revised, in accordance with this Order, to impose access 
charges only for calls to or from paying end users. Indeed, Sprint alleges that Northern Valley’s traffic 
volume is elevated precisely because the Tariff charges for providing access to entities that do not pay 
Northern Valley for its services.66 

C. Northern Valley’s Affirmative Defenses Lack Merit. 

20. Northern Valley asserts as an affu-mative defense that Sprint has “unclean hands,” 
alleging that Sprint has not paid Northern Valley amounts owing under Northern Valleys’ tariffs.67 Even 
if this defense were available in a section 208 formal complaint proceeding,6s it would fail in this case, 
The unclean hands doctrine does not apply unless the alleged misconduct relates directly to the 

62 Sprint’s argument that the Tariffs rates are not presumed reasonable because the Tariff violates rule 6 1.26 
therefore does not succeed. See Cornplaint, Legal Analysis at 32-34; Reply at 26. Northern Valley filed Tariff 
revisions on June 14, 20 1 1, which the Pricing Policy Division of the Wireline Competition Bureau re,jected on 
June 28,201 1. Northern Valley then filed Tariff revisions on July 7,201 1. See n.22, supra. 

63 See Complaint, Legal Analysis at 32-33; Reply at 22-26 (citing CLEC Access Charge Rqornz Order, 16 FCC Rcd 
at 9955,qI 77 (the Commission “will be able to address, on a case-by-case basis, the improper exploitation of [the 
rural exemption]. ..”); CLEC Access Charge Reform Reconsideration Order, 19 FCC Rcd at 9143-44,q 72) (if a 
carrier “believes that any particular LEC rate or practice is unlawful, it may bring a challenge under section 208 of 
the Act”). 

G4 A complainant in a section 208 complaint proceeding must show a violation of the Act “by a preponderance ofthe 
evidence.” Contel of the South, Inc. v. Operator Communications, Inc., Memorandum Opinion and Order, 23 FCC 
Rcd 548, 552, T 10 (2008). See, e.g., Consurner.Net v. AT&TCoip., Order, 15 FCC Rcd 281, 284-8.5,T 6 (1999); 
Consumer.Net, LLC and Russ Smith v. V e h o n  Communications, Inc., Memorandum Opinion and Order, 25 FCC 
Rcd 2737,2740,T 10 ( E d ,  Bur. Apr. I ,  2010). 

See Complaint, Legal Analysis at 35-39; Reply at 22.-26. 65 

G6 Sprint alleges that Northern Valley’s traffic volume is elevated because Northem Valley enters into “traffic- 
pumping schemes” with providers of high-volume services such as a conference calling companies and chat lines 
(collectively “CCCs”) that direct large volumes of interstate traftic to Northern Valley. Northern Valley allegedly 
uses the Tariff to force IXCs to pay excessive access charges for terminating this traffic, and then pays a portion of 
its concomitantly incrcased access revenues to the CCCs. See Complaint at 2-3,¶3,5-7,¶7 10-15; Complaint, 
Legal Analysis at 1-2,3 1-32,35,39; Reply at 25. Thus, the arrangements described by Sprint require that Northern 
Valley be able to impose charges upon IXCs by tariff rather than negotiation, arid that those charges are for 
terminating calls to entities ( i e ~ ,  the CCCs) to which Northern Valley offers its services for free. 

67 See Answer at 1 9 , ¶ 4  (Affirmative Defenses); id., Legal Analysis at 7-9. 

unclean hands defense is available in section 208 proceedings”) (citing AT&T Corp. v. Bell Atlantic-Pennsylvania, 
Memorandum Opinion and Order, 14 FCC Rcd 556,598 & 11.233 (1998) (same)). 

See Marzec v. Power, Order, 15 FCC Rcd4475,4480 n.35 (2000) (“the Commission has expressed doubt that the 

10 
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transaction that is the subject of the complaint.69 Northern Valley has not established that Sprint refixes 
to pay amounts invoiced pursuant to the Tariff at issue here, as opposed to prior Northern Valley tariffs.70 

2 1. Northern Valley further argues that Sprint failed to negotiate in good faith because the 
pre-complaint letter that Sprint sent Northern Valley pursuant to Commission rule 1.721(a)(8) stated that 
a complaint would not be filed if Northern Valley withdrew the Tariff.” Northern Valley views this 
statement as a “precondition” that is inconsistent with “good faith negotiations,”” This defense also fails. 
Before filing the Complaint, Sprint informed Northern Valley that it was “willing to listen” to “other 
idea[s] of how the issues we raise can be resolved.”73 Further, Sprint’s letter complied with rule 
1.72 1 (a)( 8), because it outlined the allegations that form the basis of the Complaint and gave Northern 
Valley a reasonable opportunity to re~pond.~‘ 

22. In conclusion, Northern Valley’s Tariff violates Commission rule 6 1.26, as clarified by 
the CLEC Access Charge Reform Reconsideration Order, because it purports to charge for providing 
access to individuals or entities to whom Northern Valley offers its services for eee. Moreover, the 
Tariff’s terms are not “clear and explicit” as required by Comission rule 6 1.2(a). Finally, the Tariff 
contains a number of unreasonable payment and billing provisions. Accordingly, we conclude that the 
Tariff violates section 201 (b) of the and Northern Valley must revise it to make “clear and explicit” 
that Northern Valley will charge MCs for providing access only to individuals or entities to whom 
Northern Valley offers its services for a fee, and to remove the Tariff’s unreasonable payment and billing 
 provision^.^^ 

69 See, e g., Marzec, 15 FCC Rcd at 4480 (rejecting unclean hands defense because the complainant’s alleged 
misconduct was “irrelevant” to the defendant’s violations); Woljv .  Westwood Management, LLC, 558 F.3d 5 17, 
521 (D.C. Cir. 2009) (assertion of unclean hands as defense against claim that dispute is subject to arbitration cannot 
succeed where “[tlhere is no allegation that appellees have unclean hands with respect to the agreement to arbitrate 
itself’); Sellaritgency Council, Inc. v. Kennedy Center for Real Estate Education, Inc., 621 F.3d 981, 986 (Sh Cir. 
20 10) (“It is fundamental to the operation of the [unclean hands] doc‘cine that the alleged misconduct by the party 
relate directly to the transaction concerning which the complaint is made.”) (citations and brackets omitted). 

70 See Answer, Legal Analysis at 8 (stating that Sprint began paying Northern Valley’s invoices “at the end of 
2010”); id. at 25 (arguing that Sprint has not shown that Northern Valley has charged Sprint for calls to entities that 
do not purchase services from Northern Valley). In any event, Sprint’s alleged “unclean hands” may not defeat a 
challenge to a tariff that applies to an entire industry, not just to Sprint. See McKennon v. Nashville Banner Pub. 
Co., 513 U.S. 352,361 (1995) (unclean hands doctrine does not apply “‘where a private suit serves important public 
purposes”’) (quoting Penna L f e  Muflers, Inc. v. Int’l Parts COT,  392 US. 134, 138 (1968)). 

“certification that the complainant has, in good faith, discussed or attenipted to discuss the possibility of settlement,” 
as well as a statement that the complainant mailed a letter to the defendant outlining the allcgations of the 
complaint). 

’’ Answer, Legal Analysis at IO.  

See Answer, Legal Analysis at 10 (citing 47 C.F.R. $ 1.721(a)(8), which requires that complaints include 71 

Complaint, Ex. 12 (ernail &om counsel to Sprint tu counsel tu Northern Valley sent Jan. 5,201 1). 73 

74 See Complaint, Ex. 10 (outlining the allegations that form the basis of the Complaint). 

55 (2007) (citations omitted) (“The FCC has long implemented $ 201(b) through the issuance of rules and 
regulations”). See also nn. 25 & 34 above. 

76 Because this Order provides Sprint all the relief to which it would be entitled if we were to grant Sprint’s claim 
that Northern Valley violates sections 2.51 md 252 of the Act, 47 U.S.C. $0 251-252, we need not address that 
(continued.. .) 

See, e.g., Global Crossing Teleconzmunications, Inc. v. Metrophones Telecomnzunications, Inc., 550 U.S. 45, 52- 15 

I 1  
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IV. ORDEIZING CLAUSES 

23. Accordingly, IT IS ORDE1IED, pursuant to sections 1,4(i), 46), 201,203,204,205,206, 
208, and 415 of the Communications Act of 1934, as amended, 47 U.S.C. $$  151, 154(i), 1546), 201, 
203,204, 205,206,208, and 41.5, and sections 61.2 and 61.26 of the C o d s s i o n ’ s  rules, 47 C.F.R. 
3 5 6 1.2 and 6 1.26, that the Complaint is GRANTED in part and DENIED in part. 

24. IT IS FURTHER ORnERED, pursuant to sections 1,4(i), 46), 201,203,204,205,206, 
208, and 415 of the Communications Act of 1934, as amended, 47 U.S.C. $ 3  151, 154(i), 154(j), 201, 
203,204, 205,206,208, and 415, and sections 61.2 and 61.26 of the Commission’s rules, 47 C.F.R. 
$9 6 1.2 and 6 1.26, that Northern Valley Communications, LLC SHALL FILE tariff revisions consistent 
with this Order within ten days of the release of this Order. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 

(Continued Erom previous page) -- 
claim. See Complaint at 16-17, 34,26,155, 36, ‘fi 76, Complaint, Legal Analysis at 29-30; Reply at 20-22 
(arguing that, to the extent that the Tariff purports to charge JXCs for providing access to entities that are not 
Northern Valley’s end users, it violates the reciprocal compensation requirements of sections 251 and 252). 
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Q. 

A. 

Q. 

A. 

complaining party in this proceeding and bears the burden of proof - not Windstream. 

Further, the intrastate switched access rates of Windstream East and Windstream West 

are not only deemed just and reasonable as a matter of law but fiirther were initially 

tariffed and approved by the Commission and remain capped at those previously 

approved levels. Additionally, when Verizon’s ILEC afiliate sold its Kentucky assets to 

Windstream East in 2002, those rates were ordered to be adopted by Windstream East 

without regard to Windstream East’s particular costs as I discussed above. 

Are the rates of alternatively regulated companies like Windstream East and 

Windstream West required to be cost-based? 

No. Alternative regulation breaks the linkage between costs and rates. As alternatively 

regulated companies, Windstream East and Windstream West are not required to 

maintain switched access rates that are cost-based. 

Please explain a bit further the significance of electing alternative regulation on 

Verizon’s indication that Windstream East and Windstream West should submit a 

cost-study to support the reasonableness of their intrastate switched access rates. 

When a carrier elects alternative regulation, it chooses to have its rates governed by price 

caps, which, after the election, do not necessarily track costs. The whole point of such 

regulation is to offer an alternative to traditional raternaking .jurisdiction and to create 

incentives for carriers to operate efficiently in a competitive marlcetplace. At the same 

time, the carrier bears tlie risk of costs increasing, particularly an a per-minute basis. 

This was part of the regulatory bargain created by the Legislature and precisely why the 

statutes deem the rates of Windstream East and Windstream West to be .just and 

reasonable without reference to costs. It is worth mentioning again, that with particular 
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PSCNO.: 1 TELEPHONE 
Windstream New York, Inc. 
Initial Effective Date: August 26, 2006 

Section: 10 Leaf: 5 
Revision: 0 
Superseding Revision: 

SECTION 10 - LOCAL EXCHANGE SCtiEDULE (Cont'd.) 

C. LOCAL EXCHANGE SCHEDULE - RATE TABLE (Cont'd.) 

5. Surcharge Percentage for Local LJtility Gross Revenue Taxes 

In addition to the rate and charges shown in P.S.C. NO. 1-TELEPHONE the Surcharge Percentage 
for Local Utility Gross Revenue Taxes (Section C. 6.) applies to the cities and villages shown below: 

Rates and charges that apply to the provision of telephone service are subject to New York State 
revenue taxes. The surcharge percentage that applies to monthly local service charges is as 
follows: 

Locality 

Cities 
Fulton 
Jamestown 

Villaqes 
Cazenovia 
Central Square 
Manchester 
Marcellus 
Manlius 
Phoenix 
Sinclairville 
Shortsville 

Tax District 
- Code 

00110021004 
117 

01 1 
549 

8 10/0 10 
764 
01 I 
09511 11 
001 

002 

6. Surcharge Percentage for Local Utility Gross Revenue Taxes 

In addition to the rates and charges shown in P.S.C. NO. I-TELEPHONE the following surcharge 
percentage applies to the cities and villages listed above. 

Tax Rate 
1 .O% 

Surcharge 
Percentaqe 
1.01 % 

Issued by: Vice President, Little Rock, Arkansas 



PSCNO.: 1 TELEPHONE 
Windstream New York, Inc. 
initial Effective Date: February 22, 2007 

Section: 10 Leaf: 6 
Revision: 2 
Superseding Revision: 1 

SECTION 10 - LOCAL EXCHANGE SCHEDULE (Cont'd.) 

C. LOCAL EXCHANGE SCHEDULE - RATE TABLE (Cont'd.) 

7. State Revenue Taxes 

Rates and charges that apply to the provision of telephone service are subject to New York State 
revenue taxes. 

The applicable Gross Revenue Surcharge rates are shown on a statement which is attached to this 
tariff. Any changes to these rates will be filed on 15 days' notice to customers and the Commission, 
and as directed by the Commission. Whenever the state levies a new tax on the company's gross 
revenues, repeals such a tax, or changes the rate of such tax, the Commission may approve new 
surcharge factors, and the company will file revised surcharges as directed by the Commission. 

(M) Information previously found on this page has been moved to Section 3, Paragraph 0.2.f. 

Issued by: Vice President, Little Rock, Arkansas 
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The FCC doesn't mandate that that SLC be passed along to a 

customer. Right? 

A It does not mandate, no. 

Q Does your work, Cesar, ever involve various state taxes 

that Windstream is either subject to or has to pass along to 

its customers? 

A No. 

Q Okay. Have you ever been registered as a lobbyist for 

Windstream? 

A I have not. 

Q Okay. Who does Windstream's federal lobbying? 

A Clint Highfield. 

Q As I think you probably know, we're here to talk to a 

large extent about the Kentucky Gross Receipts Tax and the 

surcharge imposed by Windstream. Do you have a general 

understanding of what the Kentucky Gross Receipts Tax is? 

A High level. 

Q Okay. Tell me if that high level, who the Kentucky Gross 

Receipts Tax is imposed on? 

A It is imposed on carriers. 

Q Okay. And is it a federal, state, or local tax? 

A My understanding is that it is a state tax. 

Q Okay. Do you know whether there are some revenues or 

receipts that are excluded from the tax or does it apply to 

every single dollar that comes in the door? 

SUSAN B. WHITSON, CCR, INC. (501) 455-1170 

36050679-6f8a-435d-bObb-8e0021 dfa7d3 
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Okay. "Subject:  Reduce r a t e s  charged t o  customers f o r  KY 

GRT e f f e c t i v e  1 / 9 / 0 9 . "  And it. says, "Sanann, T i m ,  Ef fec t ive  

1 / 9 / 0 9  we need t o  change the  r a t e s  charged t o  our r e t a i l  arid 

wholesale customers t o  pass through t h e  Kentucky gross r e c e i p t s  

t a x  t o  t he  following r a t e s :  I n t e r s t a t e  wholesale 1.3; 

i n t r a s t a t e  wholesale 0 .0 ;  r e t a i l , "  and i t  says ' '1.55," and then 

t h a t ' s  l a t e r  s t r u c k  through i n  handwriting and changed t o  

" 1 . 7 5 . "  I t  says,  "The s l i g h t l y  higher r a t e  on t h e  r e t a i l  side 

i s  t o  compensate f o r  t he  money we a re  n o t  passing through t o  

i n t r a s t a t e  wholesale customers." 

So a business  decision was made not t o  pass through a 

gross receipt,  surcharge on i n t r a s t a t e  wholesale customers. 

Correct?  

MS. FARRIS: Object t o  the form. 

You can answer. 

THE WITNESS: Yes. 

BY MR. ROYSE: 

Q And a business decision was made t o  charge a r a t e  i n  

excess of  1 .3  t o  r e t a i l  customers i n  order  t o  make up f o r  t h e  

revenues missing from t h a t  i n t r a s t a t e  wholesale piece? 

MS. FARRIS: Object. -- 
BY MR. ROYSE: 

Q Is t h a t  accurate? 

MS. FARRIS:  Object t o  the  form. 

You can answer. 

SUSAN B. WHITSON, CCR, I N C .  (501) 455-1170 

1 
i 
j 

1 :  

I ! 

I 

j 

i 
i 

j 

. .  
, .  

j 

i 
36050679-6f8a-435d-bObb-8e0021 dfa7d3 
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THE WITNESS: Yes. 

BY MR. ROYSE: 

Q The response up above from Angela to the whole group is, 

or she corrects herself, "One slight change. The CAMS rate 

should be 1.75 percent, not 1.55 percent." 

Do you know why that was? 

A I can only infer that they miscalculated. 

12 How much they needed -- 

A That's -- 

Q -- to charge -- 

A That's -- 

Q -- to make up? 

A That s correct.. 

Q Okay. Were you involved in this decision? 

A No. 

Q Okay. You would have been vice president of regulatory 

strategy in December of 2008. Right? 

A Yes. 

c! Do you fee l  like it's a decision you should have been 

involved in? 

A Relative to surcharges, I don't get involved that often 

with the ability of -- if the -- if the decision has been made 

that they have the ability to make changes to the surcharge, 

t h e n  P don't need to get involved every single time they change 

t.heilr -- the surcharge rate. No. 
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IJNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 3:09-CV-440 

Dana Bowers, on Behalf of Herself 
and Others Similarly Situated, 

And 

Sunrise Children's Services, Inc., 
on Behalf of Itself and Others 
Similarly Situated, 

PLAINTIFFS, 

v. 

) DEPOSITION TAKEN ON 
) B E m F  OF PLAINTIFFS 
) -- BY: NOTICE 
I 
) 
) 
) 

Windstream Kentucky East, LLC, et al., ) WITNESS: 
) 

DEFENDANTS. ) DAN LOGSDON 

* * * * * * * * * *  

The deposition of DANIEL LOGSDON, JR., was taken 

before April Huizar, Court Reporter and Notary Public in and 

for the State of Kentucky at Large, and by videotape 

recording, at the offices of Stites & Harbison, PLLC, 421 

West Main Street, Frankfort, Kentucky, on Thursday, April 21, 

2011, commencing at the approximate hour of 1:08 P.M. Said 

deposition was taken pursuant to Notice, heretofore filed, to 

be used €or all purposes allowed by the Federal Rules of 

Civil Procedure. 

* * * * * * * * * *  
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Alltel to Windstream? 

In the summer of 2006. 

something like July 17, 2006. 

From 2004 until that transition in 2006, 

were still the same in Lexington, right? 

Yes, sir. 

And you would have still been dealing with the same 

people in Little Rock, just a different company, 

right? 

Yes, sir. 

Okay. 

affairs at Windstream, were you involved in 

monitoring the litigation that was brought involving 

the GRT? 

No. 

Did you participate in any way in that litigation? 

No. 

Do you know if Windstream stayed apprised of that 

litigation while it was going on? 

1 do not. 

I want to ask you some basic questions about the 

Kentucky gross receipts tax with respect to 

telecommunications providers. And again, 

Mr. Logsdon, all I'm seeking here is your best 

understanding. First of all, on whom is that tax 

I think legal day one was 

your duties 

In your role as vice president of external 
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imposed? 

A telecommunications -- l o c a l  telecommunications 

providers ,  I L E C '  s,  incumbent l o c a l  exchange carriers. 

ILEC, I-L-E-C? 

Yeah. And I t h i n k  CLEC's a s  w e l l ,  b u t  I d o n ' t  know 

t h a t .  

Okay. And i s  t h a t  a f e d e r a l ,  d s t a t e ,  o r  a l o c a l  

tax?  

1 be l i eve  i t ' s  a s t a t e  t a x .  

Okay. And a r e  some -- what does it t a x ?  Generally,  

what does it t a x ?  

I d o n ' t  know. 

Okay. 

t h a t  it -- t h a t  it t axes ,  i n  some form o r  another ,  

t h e  g ross  r e c e i p t s  of a telecornmunications provider  

from c e r t a i n  sources?  

130 you have an  understanding by t h e  name of it 

FARRIS : Object t o  t h e  form, asked and answered. You 

can answer .  

Y e s ,  bu t  I d o n ' t  know what s e r v i c e s  are  incorpora ted  

i n  t h a t .  

I w i l l  g e t  t o  t h a t  next .  

f i r s t .  

I n t e r n e t  s e r v i c e  i s  sub jec t  t.o t h a t  t a x ,  I n t e r n e t  -- 
Ievenues from I n t e r n e t  service? 

I do not:. 

I was j u s t  asking gene ra l ly  

D o  you know one way or t he  o t h e r  whether 
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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

LOUISVILLE DIVISION 

Dana Bowers, On Behalf of Herself and 

Others Similarly Situated, 

And 

Sunrise Children's Services, Inc., 

on 

Behalf o f  Itself and Others Similarly 

Situated 

PLAINTIFFS, 

vs * Civil Action No 

Windstream Kentucky East, LLC, et al. 

DEFENDANTS. 

3:09-CV-440 

ORAL DEPOSITION OF JENNIFER MARCHAL 

TAKEN FRIDAY, MAY 27, 2011 

A P  P E A R A N  C E  S: 

ON BEHALF OF THE PLAINTIFFS: 

DAVID T. ROYSE, ESQ. 
Stoll Keenon Ogden 
300 West Vine Street, Suite 2100 
Lexington, Kentucky 40507 

DOUGLAS F. BRENT, ESQ. 
Stoll Keenon Ogden 
200 PNC Plaza 500 West Jefferson Street 
Louisville, Kentucky 40202-2828 
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those same type of taxes, and approve journal entries as well 

as payments for those type of taxes. 

Q Okay. And Windstream has certain revenue streams that can 

be subject to federal, state, or local taxes. Correct? 

A That is correct. 

Q The -- which one of those is the Kentucky gross receipts 

tax? 

A I'm s o r r y .  I'm not sure I understand that. 

Q Is the Kentucky gross receipts tax a local, state, or 

federal tax? 

A It would be considered a state tax. 

Q Okay. And what is your understanding of what the Kentucky 

gross receipts tax applies to? 

A Any telecommunications service. 

I -- off the top of my head, without looking at the 

statute, I can't get into details, but primarily 

telecommunication services. 

Q Okay. And do you know the rate of that tax? 

A It's 1.3 percent. 

Q Okay. And Windstream applies a gross receipts surcharge 

to certain of its Kentucky customers to recoup the cost of that 

gross receipts tax. Correct? 

A That is correct. 

Q All right. And right now what is the rate or percentage 

rate of that gross receipts surcharge, if you know? 

. 411 , -.---... , - . ,  
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