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O R D E R  

Windstream Kentucky East, LLC (“Windstream”) is hereby notified that it has 

been named as a defendant in a formal complaint’ filed on November 16, 2010, a copy 

of which is attached hereto. 

Pursuant to 807 KAR 5001, Section 12, Windstream shall file a written answer to 

the complaint within 10 days of the date of service of this Order. 

Additionally, the Commission hereby orders Commission Staff to hold a 

telephonic informal conference in this matter to discuss the substance of the complaint 

and develop a procedural schedule for this proceeding. 

The Petitioner, Dana Bowers, styled this proceeding as a Petition for 
Declaratory Ruling. For administrative purposes, the Commission shall treat this matter 
as a formal complaint. Having reviewed the filing, the Commission finds that a prima 
facie case has been established, as required under 807 KAR 5:001, Section 12. 



IT IS HEREBY ORDERED that: 

1. Pursuant to 807 KAR 5:001, Section 12, Windstream shall file a written 

answer to the complaint within 10 days of the date of service of this Order. 

2. Commission Staff shall hold a telephonic informal conference in this 

matter on January 11, 2011 at 11:OO a.m., Eastern Standard Time, at the 

Commission’s offices at 21 I Sower Boulevard, Frankfort, Kentucky. To participate in 

the informal conference, the parties to this matter should call (502) 564-3940 and ask 

to be connected to bridge number 7099. 

3. Should documents of any kind be filed with the Commission in the course 

of this proceeding, the documents shall also be served on all parties of record. 

4. In addition to the named parties, the Executive Director shall serve a copy 

of this Order upon the following: 

Hon. Mark Overstreet 
Stites & Harbison, PLLC 
421 West Main Street 
P.O. Box 634 
Frankfort, KY 40602 Suite 1800 

Han. Joseph Hamilton 
Hon. Marjorie Farris 
Stites & Harbison, PLLC 
400 West Market Street 

Louisville, KY 40202 

By the Commission 

ENTERED J[ 

wov, 2 2  2018 
KENTUCKY PUBLIC 

SERVICE COMMISSION 

Case No. 2010-00447 



COMMONWEALTH OF KENTUCKY 

Dana Bowers 

PETITIONER 
V. 

Windstream Kentucky East, LLC 

CASE NO. 20 1 0- ooy4fl 

PETITION FOR DECLARATORY RULING 

Petitioner Dana Bowers (“Petitioner” or “Plaintiff ’), a telecommunications service 

customer of Windstream Kentucky East, LLC, by counsel, hereby petitions the Commission to 

declare’ that Defendant, Windstream Kentucky East. LLC (“Windstream”) violated KRS 

278.160 when it charged her, and its other customers, an unfiled rate for telecommunications 

services provided under tariff. This declaratory ruling is sought with respect to one of several 

counts of Petitioner’s Cornplaint currently pending before the United States District Court for the 

Western Distxict of Kentucky in Dana Bowers v. Windstream Kentucky East, LLC, et al., Civil 

Action No. 3:09-CV-440 (the “Judicial Proceeding”). That count has been stayed, but not 

dismissed, by the Court so that the Commission may issue a declaratory After the 

The Comission has previously considered petitions for declaratory rulings. See, e.g., East 
Kentucky Power Cooperative Is Request for a Declaratory Ruling on the Application of 
Administrative Regulation 807 KjlR 5:056 To Its Proposed Treatment of Non-Economy Energy 
Purchases, Ky. PSC Case No. 2004-00430 (Order dated Nov. 9,2004) (docketing a request for 
legal interpretation as a petition for declaratory ruling). 

Bowers v. Windstream Kjl. East, 709 F. Supp. 2d 526 (W.D. Ky. 2010). A slip copy of the 
Court’s Order and Memorandum Opinion staying Count 111 of the Complaint pending ruling by 
the Comission is attached hereto as Exhibit A. On page 13 of the Memorandum Opinion, the 
Court explains its reasons for retaining jurisdiction. 
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Commission has ruled, Petitioner will file a copy of the ruling with the Court so that the portion 

of the lawsuit that has been stayed pending PSC action can proceed. 

* * * * *  

1. The Commission has ruled that, when a utility has violated KRS 278.160, 

“customers subject to the billing could initiate administrative or judicial proceedings” for such 

vio~ation.~ 

2. Petitioner purchases telecommunications services fi-om Windstream, which is 

governed by tariff P.S.C. Ky. No. 7. Petitioner initiated a judicial proceeding, on behalf of 

herself and other Windstream customers, upon learning, among other things, that Windstream’s 

“KY Gross Receipts Surcharge,” equal to as much as 2.6% of the other charges on the bills of 

Petitioner and Windstream’s other Kentucky customers, does not appear in its Kentucky tariffs. 

This claim appears as Count III in Petitioner’s Class Action Complaint, attached hereto as 

Exhibit B. 

3.  A sample of Petitioner’s bill, which includes the untariffed “KY Gross Receipts 

Surcharge,” is attached as Exhibit C. 

4. KRS 3 136.616(2)@), enacted in 2005 and effective January 1, 2006, imposes a 

1.3% gross revenues tax on communications service providers, including Windstream. The tax 

is not imposed upon Ms. Bowers or m y  other customers of communications service providers. 

Accordingly, the tax increased Windstream’s cost of doing business. 

The Harbor at Harrods Creek Condominium Ass’n v. Fourth Avenue Corporation - Long 
Corporation, Joint Venture d/b/a Shadow Wood Subdivision Sewer Service, PSC Case No. 2000- 
379 (Order dated Aug. 14,2001), at 7. 
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5. The Commission has determined that a utility’s recovery of external expenses, 

including taxes, from a customer will necessarily be through a “rate.”4 

6. KRS 278.160(2) states, in pertinent part, “No utility shall charge, demand, collect, 

or receive from any person a greater or less compensation for any service rendered or to be 

rendered than that prescribed in its filed schedules.” 

7. In 2007, Windstream increased its rates on dl customers by adding a line item to 

its invoices it called the “KY Gross Receipts Surcharge,” which appears to be 2.6% of bilIed 

revenues. Windstream continues to charge its Kentricky customers the “KY Gross Receipts 

Surcharge.” The charge is being applied to utility services and to non-jurisdictional services like 

broadband and inside wire protection plans, but this petition is concerned with the unfiled rate 

Windstrearn applies to jurisdictional telecommunications services offered under its Kentucky 

tariffse5 

8. Petitioner subscribes to telecommunications services provided under 

Windstream’s federal and Kentucky state tariffs. Windstream amended its federal tariffs to 

include the KY Gross Receipts Surcharge in August 2008, more than a year after it began 

Delta Natural Gas Co., Inc. Experimental Alternative Regulation Plan, PSC Case No. 99-046 
(Order dated May 10, 1999) (proposal for additional charges to customers over and above 
general rates is a “rate” under KRS 278.0 1 O( 12)). See also Big Rivers Electric Corp., Case No. 
95-027 (August 25, 1995) (denying request of Big Rivers to pass through a tax payment via the 
file1 adjustment clause, explaining that it was Rig Rivers’ supplier’s obligation to pay the tax in 
question, and the supplier, NRG, should have increased its rates to recover any utility gross 
receipts license tax); Local Taxes andor Fees TariffFiling of General Tel. of Ky., PSC Case No. 
7843 (Order dated October 3, 1980); cJ: KRS 160.617, which permits a utility to “increase its 
rates” in any county in which it is required to pay the three per cent school tax imposed by KRS 
160.6 13. The utility’s bills must describe the new charge as a “rate increase for school tax.” 
Petitioner has asserted various common law claims in the Judicial Proceeding concerning 

Windstream’s rate increase for services over which the Commission and FCC do not have 
jurisdiction. 
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collecting the rate. Windstream never mended its Kentucky tariffs to add the KY Gross 

Receipts Surcharge. 

9. In response to Plaintiff’s Class Action Complaint, Windstream filed a motion 

asking the Court to dismiss or stay the Complaint, including Count 111, pertaining to the violation 

of KRS 278.160. Windstream contended, among other things, that the Federal Communications 

Commission and the Kentucky Public Service Commission have primary jurisdiction over the 

Filed Rate Doctrine issues pertaining to its federal and state tariffs, respectively. 

10. The Court denied Windstream’s motion as to Plaintiffs claim that Windstream 

violated federal law when it failed to amend its federal tariff to include its “KY Gross Receipts 

Surcharge” prior to collecting that surcharge, finding that the Federal Commwsications 

Commission had already ruled on the issue in In the Matter of Irwin Wallace v. AT&T 

Communications of the Southern States, Inc., 6 FCC Rcd 1618 (1991), on reconsideration, 7 

FCC Rcd 3333 (1992). A copy of that FCC decision is attached hereto as Exhibit D. 

11. The Court stayed Count 111 pertaining to the violation of KRS 278.160, deferring 

to the Commission as to [a] whether it would rule as the FCC ruled in Irwin Wallace that the 

operating expense resulting from a tax imposed on a carrier could not be passed on to customers 

unless the amount to be recovered is tariffed; and [b] whether it would fmd that Windstream’s 

general tariff language in one of its applicable Kentucky tariffs, in the section called “Provision 

for Certain Local Taxes and Fees,” is not sufficient to cover taxes imposed on the carrier by state 

authorities (the tariff language provides additional line items only for amounts “equal to the 

proportionate part of any license, occupation, fianchise, or other similar fee or tax now or 

hereafter agreed to or imposed upon the Company by local taxing authorities.. .”) [Memorandum 
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Opinion, 9-12] (emphasis added). A copy of this section of Windstream’s Tariff No. 7 is 

attached hereto as Exhibit E. 

12. Ample precedent supports Petitioner’s Petition for Declaratory Ruling. The 

Commission has repeatedly and consistently ruled, pursuant to KRS 278.160, that no utility may 

charge or collect for service an amount other than that which is specified in its filed tariffs. It has 

applied that principle to individual rate components as well. In January 2008, for example, the 

Commission approved an LG&E tariff amendment adding recovery of a franchise fee, such 

recovery to begin “on and after February 1, 2008.”6 L,G&E had been paying that franchise fee 

since 2005. Due to oversight, LG&E had not amended the tariff to add the fi.anchise fee 

recovery, and therefore did not collect any amounts from its customers prior to the date the 

Commission approved the new tariff. 

13. Language in Windstream’s Tariff P.S.C. KY. No. 7 providing for recovery of 

“local” taxes and fees does not include “state” taxes. The tariff does not mention a “ICY Gross 

Receipts Surcharge.” Nor does it specify an amount, a percentage, a formula, or a calculation for 

a “ICY Gross Receipts Surcharge.” Under Kentucky law general notice language is legally 

ineffective for any given rate until that rate is added to the tariff. KRS 278.160(2) states that no 

person shall receive service from “any utility for a compensation greater or less than that 

prescribed in such scheddes” (emphasis added). Knowing whether a rate demanded by the 

utility is “greater or less than” a “prescribed” rate necessarily means that rate must be 

ascertainable after reading the tariff. Likewise, the Commission’s regulations governing tariffs 

require the utility to file schedules of “all its rates.” 807 KAR 5:011, Section 2 (emphasis 

added). Filed rate schedules must include a “clear statement of all rates” and rates must be 

Application of Louisville Gas & Electric Company for Approval of Revisions to its Tariff 
Governing Recovery of Franchise Fees, PSC Case No. 2007-00521 (Order dated Jan. 3 1 2008). 
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“readily ascertainable” from the schedule. See 807 KAR 5:011 Section 4. Moreover, the “KY 

Gross Receipts Surcharge” has been used by Windstream to collect approximately double the 

amount of the state tax that applies to communications service providers. Obviously, that is not 

an amount “equal to” the tax rate, and Tariff No. 7 does not cover what Windstream has done 

with the unfiled “KY Gross Receipts Sur~harge.”~ 

14. Windstream Tariff PSC KY. No. 8 is also at issue in the Judicial Proceeding. 

Windstream Tariff PSC KY. No. 8, a 565 page access services tariff, makes no reference even to 

“local” taxes, much less to the “KY Gross Receipts Surcharge” or to recovery for any other tax 

expense. 

Surcharge” on any customer purchasing access services from Tariff PSC KY. No. 8. 

Accordingly, Windstream lacks any authority to irnpose its “‘KY Gross Receipts 

15. Petitioner requests that the Commission declare that to the extent that Windstream 

has applied the “KY Gross Receipts Surcharge” to any services provided under Tariff No. 7, as 

well as Tariff No. 8, it has violated KRS 278.160.* 

-” 

The way to comply with KRS 278.160 and the Commission’s tariffing regulations is to 
prescribe the rate that a carrier is imposing to recover a tax expense, and then collect only that 
rate, subject to any restxictions imposed by law. BellSouth Telecommunications, Inc. filed tariff 
revisions in 2007 to recover some of its expenses associated with the state gross receipts tax. See 
Exhibit F. 

Petitioner is not a customer of Windstream Kentucky West or Windstream Communications, 
Inc. but those sister companies were named as defendants in Petitioner’s class complaint. The 
Commission should consider in this case whether Windstream Kentucky West’s tariffs P.S.C. 
No. 4 and P.S.C. No. 5 and Windstream Communications Inc.’s Local Exchange tariff and Tariff 
No. 3 support the collection of a 2.6% “KY Gross Receipts Surcharge” on tariffed services. 
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WHEREFORE, Petitioner respectfully requests that the Cornmission enter its ruling 

declaring that Windstream violated KRS 278.160 when it increased its rates for tariffed services 

in order to recover from its customers the state gross receipts tax imposed on it without having 

amended its Kentucky tariffs to include that rate increase. 

R.espec.tfully submitted, 

n 

STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
L,ouisville, Kentucky 40202 
Phone: (502) 333-6000 

Counsel for Dana Rowers 
Fax: (502) 333-6099 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing has been sent, by United States 
Mail, postage prepaid, to Joseph L. Hamilton, Mark R. Overstreet, and Marjorie A. Fanis, 
STITES & HARI3ISON, PLLC, 400 West Market 

.. _- 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

C M L  ACTION NO. 3:09-CV-440-R 

DANA BOWERS 

V. 

WLNnSTREAM KENTUCKY EAST, LLC., et. al. 

PLAINTIFF 

DEFENDANTS 

MEMORANDUM OPINION 

Plaintiff, Dana Bowers (“Bowers”) brings this putative class action lawsuit alleging that 

Defendants Windstream Kentucky East, LLC (“Windstream East”), Windstream Kentucky West, 

LLC (“Windstream West”), and Windstream Communications, Inc. (“Windstream 

Communicatians”) (collectively, “Windstream” or %e Windstream companies”), overcharged 

her for monthly telecommunications services and included misleading statements on her bills, in 

violation of various federal and state statutes and common law. The matter is before the Court an 

Defendants’ Motion to Dismiss or Stay. 

On April 20,20 10, the Court conducted an hearing to discuss the various issues and to 

cl;iri-fy certain arguments the biefs presented. This case raises interesting questions about the 

propef fonm for resolving disputes over regulated utility tarrffs. These questions are crystalized 

in the Court’s application of the judicial doctrine of primary jurisdiction. For the reasons set 

forth below, the Corn will partially grant Defendants’ motion by staying Count ID. The Court 
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will deny the remainder of Defendant’s Motion to Dismiss or Stay.’ 

I. 

Plaintiff Bowers is a residential customer of Windstream East, a telecommunications 

company.’ Windstream East is affiliated with telecammunications companies Windstream West 

and Windstream Com~nicat ions.~ Collectively, the Windstream companies provide services to 

hundreds of thousands of Kentucky customers in forty-plus counties. Plaintiff filed this putative 

class action in June 2009, alleging that for the two years prior to the Complaint, the Windstream 

companies overcharged her and other customers and used misleading descriptions of certain 

charges on their bills. Specifically, Bowers alleges that the Windstream companies charged 

customers for a tax imposed by Kentucky statute without updating their “tariffs,” or schedules of 

rates on file with the Federal Communications Commission (“FCC”) and the Kentucky Public 

Service Commission (“PSC’’). Furthermore, Bowers claims that even after the Windstream 

companies updated their tariffs, they charged more than those tariffs allowed. Bowers also 

alleges that the manner in which the Windstream companies described and applied their charges 

was misleading and violated federal and state law. 

This case involves a regulatory system established to govern telecommunications 

company charges. The Court will address that broad regulatory framework next. 

If it becomes clear, at a later point in this litigation, that a stay is appropriate because of new facts or legal 
questions, the Court will revisit its decision at that time. 

For the purposes of this motion, the Court assumes the truth of Plaintiffs factual allegations. Minger v. 
Green, 239 F.3d 793,791 (6th Cir. 2001), citing Gao v. Jenifer, 185 F.3d 548, 552 (6th Cir. 1999). 

The Windstream Defendants are “affiliates” within the meaning of 47 U.S.C. fi 153(1). 

2 



Case 3:09-cv-00440-JGH Document 17 Filed 04/30/10 Page 3 of 22 

A. 

Windstream East, Windstream West and Windstream Communications provide various 

interstate and intrastate telecommunications services. As such, The Federal Communications Act 

of 1934 (“the Communications Act”), 47 U.S.C. 8 151 et seq., regulates some of their interstate 

services. Section 203(a) of that Act requires that the companies file schedules with the Federal 

Communications Commission, (“FCC”), describing, among other thugs, all of the rates and 

charges for their services. These schedules, commonly called tariffs, are public documents “that 

set[] forth the services offered by a telecommunication carrier, the fees charged for those 

services, and the terms on which those services are offered.” AT&T Commn ’cs of S. States, Inc. 

v. BellSouth Telecomm., Inlnc., 268 F.3d 1294, 1296 n. 4 (1 lth Cir. 2001). The FCC t a r i f f s  control 

the rights and liabilities for interstate services between the Windstream companies and their 

customers. Section 203(c) of the Communications Act states that “no carrier shall (1) charge, 

demand, collect or receive a greater or less or different compensation ... than the charges 

specified in the schedule then in effect.” 47 1J.S.C. 5 203(c). 

The Windstream companies also provide intrastate telecommunications services. The 

Kentucky Public Service Commission (“PSC” or ‘Kentucky PSC”) regulates the rates for some 

of those services. Like federal tariffs, PSC tariffs for intrastate services control the rights and 

liabilities between the Windstream companies and their customers. KRS 8 278.160(2) states that 

“[n]o utility shall charge, demand, collect, or receive from any person a greater or less 

compensation for any service rendered or to be rendered than that prescribed in its filed 

I 

schedules ... .” 

3 
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B. 

To give proper context to the Complaint, the Court will describe the events predating the 

disputed charges. In 2005, Kentucky’s legislature enacted a statute that imposed a 1.3% tax on 

the gross revenues of telecommunications providers, including the Winqstrearn companies. See 

KRS tj 136.616. As originally passed, the statute prohibited telecommunications providers eom 

collecting the tax directly from the customer or separately stating the tax on the customer’s bill. 

KRS tj 136.616(3). No one challenged Kentucky’s right to impose the tax or the providers’ right 

to pass it on to their customers. The telecom companies did object, however, to the provision 

prohibiting them from adding a line item to their bills explaining why they had raised prices. Id. 

Tn short order, the telecom companies challenged the constitutionality of the provision in 

federal court. In February 2007, the Eastern District of Kentucky struck down the no-stating- 

the-tax provision, after findrng that it prohibited more speech than necessary and thus violated 

the First Amendment’s free speech protections. Bellsouth Telecomm., Iizc. v. Fairis, 2007 U.S. 

Dist. LEXIS 13993 (E.D. Ky. 2007), a f d  inpart and reversed in part by 542 F.3d 499 (6th Cir. 

2008). The Sixth Circuit later affirmed that decision. Id. 

On June 22,2007, after the courts invalidated the Kentucky statutory provision, the 

Windstream companies began adding the pass-through tax, which they caIled the “Kentucky 

Gross Receipts Surcharge” (hereinafter “Surcharge” or “Kentucky Surcharge”), to their 

customers’ bilk4 A one-time statement on the June 22 bill said that “[e]ffective with this billing 

statement, the Kentucky Gross Receipts Surcharge will begin appearing on your bill. This 

! 

The exhibits to the pleadings only show the Windstream East statements. The Court presumes, for the 
purposes of its analysis here, that the Windstream West and Windstream Communications bills used the same 
language. 

4 
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surcharge recovers a tax imposed by the state of Kentucky on all communications and 

entertainment providers.” On the June 22 bill and all %hire bills, Windstieam listed some portion 

of the Surcharge as a “Regulated” cost, and another portion of the Surcharge as a “Deregulated” 

cost. A recurring note labeled “Gross Receipts TadSurcharge” in the “Taxes, Surcharges and 

Fees” Section of each bill stated “This charge recovers for a tax that is imposed either on 

Windstream or on customers directly by various states for the provision of communications 

services. In the case of gross receipts surcharges, they are not goveminent mandated charges.” 

Tirespective of the disclosures on the customer bills, Plaintiff notes that the pertinent 

federal and state tariffs did not give Defendants the authority to charge the taxes to customers 

under any circumstances. Though the Windstream companies added the Surcharge to customers’ 

bills in June 2007, they did not list the Surcharge on their federal tariffs until August 7, 200!L5 

The Windstream companies never added the Surcharge to their Kentucky tariffs. 

Additionally, Plaintiff claims that even after the Windstream companies added the 

Surcharge to their federal tariffs, the companies charged their customers more than the 1.3% 

imposed upon them by the state of Kentucky. Plaintiff also alleges that Windstream’s bills 

added the Surcharge to services that were not taxed under the Renaiclcy statute, including 

internet and cable services. 

Thus, on June 22,2009 Plaintiff filed her Complaint seeking (1) damages in the amount 
- 

When it was added, the Kentucky Surcharge was provided for in Section 2.4.1 of Windstream’s FCC 
tariffs, under “Taxes, Fees and Surcharges.” It reads: “There shall be added to the customer’s bills, as a separate 
item, an amount equal to the proportionate part of any license, occupation, franchise, or other similar fee or tax or 
cost of a tax not or hereafter imposed upon the Telephone Company’s interstate revenues by a taxing jurisdiction, 
and which fee or tax is based upon a percentage of the interstate receipts of the Telephone Company. Where more 
than me such fee or tax is imposed, each of the charges or taxes applicable to a customer shall be added to the 
customer’s bill as separately identified items. Such taxes or fees will not be applied to the Federal Unhersal Service 
Fee or Lifeline services. The taxing jurisdiction and applicable factors are as follows: Kentucky (Gross Revenues 
Tax Surcharge) 1.3 1%. 

5 
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of the overcharge, (2) an injunction against the Windstream companies and (3) an award of 

attorney’s fees. 

The parties dispute whether Defendants Windstream West and Win,dstream 

Communications are properly before the Court. As noted above, Plaintiff asserts claims against 

Windstream East, Windstream West and Windstream Communications; even though she is only 

a customer of Windstream East and has no relationship with the other companies. She contends 

that the ‘tjuridical link” doctrine allows her to join the other Defendants, especially where, as 

here, the companies are affiliated and operate under the same bilring policy. Defendants argue 

that the doctrine does not apply and that the Court should dismiss claims against Windstream 

West and Windstream Communications. 

To have standing, Plaintiff must (1) have suffered an actual, concrete and particularized 

“injury in fact” that (2) has a causal connection with Defendant’s action and (3) is redressable in 

court. Lujan v. Deferzdeis of Wildlije, 504 U.S. 555, 560-61 (1992). Though PlaintifTfails the 

second and third prongs of the test, she asserts that the “juridical link doctrine,” discussed in 

Thompson v. Board of Education of the Romeo Conzmuniiy Schools, serves as an exception to the 

typical d e s  of standing. 709 F.2d 1200, 1204-05 (6th Cir. 1983). The Tlzompsorz case involved 

gender discrimination claims by 22 female schoo1 teachers against various school boards based 

on the boards’ treatment of pregnancy leave. Id+ at 1200. There, the S i x t h  Circuit cited two 

limited exceptions to the rule requiring each plaintiff in a class to have a cause of action against 

each defendant: 

(1) Situations in which all injuries are the result of a conspiracy or concerLed 
schemes between the defendants at whose hand the class suffered injury; and 

6 
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(2) ’Instances in which all defendants arejuridicalb related in a manner that suggests 
a singIe resolution of the dispute would be expeditions. 

Id. (emphasis in original) citing La Mar v” H & B Novelty & Loan Co., 489 F.2d 461,462 (9th 

Cir. 1973). The Court went on to say that the juridical link doctrine is most often applied 

“[wlhere all the members of the defendant class are officials of a single state and are charged 

with enforcing or uniformly acting in accordance with a state stahite, or common rule or practice 

of state-wide application, which is alleged to be unconstitutional.” Id. at 1205 (citing Mudd v. 

Busse, 68 F.R.D. 522,527-28 (N.D. hd. 1975). Ultimately, the Thompson court refused to apply 

the juridical link doctrine because the facts o f  its case did not involve a state statute or Uniform 

policy being applied statewide by defendants. 12. at 1205. Outside of the Thompson case, the 

Sixth Circuit has not addressed the juridical link doctrine at length6 

Rather than apply the seemingly narrow juridical link doctrine to circumstances in which 

the Court has little information, the Court will address the standing issue in a more 

straightforward fashion. Plaintiff will have until July 1 20 I 0, to find and join additional 

Plaintiffs who are customers of Windstream West and Windstream Comunications. In the 

interim, the Court will only address PlaintifYs claims against Windstream East. 

m. 
Defendants’ frst argue that the doctrine of primary jurisdiction requires the Court to stay 

the action or dismiss Plaintiffs claims. The Complaint warrants a stay or dismissal, Defendants 

say, because it implicates matters that should be decided in the fxst instance by either the FCC or 

i 

Both parties reference Fallickv. Nationwide Mutual Insurance Co., 162 F.3d 410,421. FalZick is 
dissimilar to the case at hand because it involved only one defendant, Nationwide, against whom the plaintiff had a 
cause of action. Here, Bowers seeks to maintain a cause of action against affiliated companies, when she is only a 
customer of one. 

7 
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the PSC. 

“The doctrine of primary jurisdiction, like the rule requiring exhaustion of administrative 

remedies, is concerned with promoting proper relatiomkips between the courts and 

administrative agencies charged with particular regulatory duties.’’ U.S. v. W. Pac. R.R. Co., 352 

U.S. 59, 63 (1956). Primary jurisdiction “applies where a claim is originally cognizable in the 

courts, and comes into play whenever enforcement of the claim requires the resolution of issues 

which under a regulatory scheme, have been placed within the special competence of an 

administrative body.” Id. at 64. The Supreme Court has said there is no debed  formula for when 

a court should apply the doctrine. It stated: 

In every case the question is whether the reasons for the existence of the doctrine are 
present and whether the purposes it serves will be aided by its application in the 
particular litigation. These reasons and purposes have often been given expression 
by this Court. In the earlier cases emphasis was laid on the desirable uniformity 
which would obtain if initially a specialized agency passed on certain types of 
administrative questions. See Texas CSZ Pacifc R. Co. v. Abileize Cotton Oil Co., 204 
U.S. 426. More recently the expert and specialized knowledge of the agencies 
involved has been particularly stressed. See Far East Conference v. United States, 
342 US. 570. 

Id. 

In the context of tariffs, the Supreme Court has said that courts should not make tariffs, 

but may, in certain circumstances, constnre them. Id at 66. Specifically, a court may construe a 

tariff if doing so is solely an issue of law. Id. Where construction requires factual determinations 

and discretion in technical matters, a court should defer to the appropriate agency. Id., citing 

G x a t  N. R. Co. v. Merchants Elevator Co., 259 U.S. 285-91. The Supreme Court went on to say 

that “[c]ertainly there would be no need to refer the matter of construction to the Commission if 

that body, in prior releases or opinions, has already construed the particular tariff at issue or has 

8 
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clarified the factors underlying it.” Id. at 69, citing Crancer v. Lowden, 3 15 U.S. 63 1. 

Thus, the Court will consider whether the relevant regulatory agencies have already 

spoken on the issues raised in each of Plaintiffs claims, and if not, whether the questions 

presented here require deferral for some other reason, such as the need to promote uniformity or 

to have the question heard by a decision maker with specialized knowledge. 

A. 

In Count I, Plaintiff asserts that Windstream East overcharged her for 

telecommunications services in violation of 47 U.S.C. Q 203(c). She claims that: (1) prior to 

August 2008, Windstream East overcharged her because its FCC tariffs did not include a 

provision for the K.entucky Surcharge; and (2) after August 2008, Windstream East overcharged 

her by charging more than the 1.3% that its federal tariff allowed for the Kentucky Surcharge. 

Each of Plaintiff’s overcharge claims are premised on the “Filed Rate Doctrine” which says that 

a telecommunications canier’s filed tariff contains the only lawful rate that a carrier may charge 

for a service. Specifically, 47 1J.S.C. Q 203(c), reads “no carrier shall ... charge, demand, collect 

or receive a greater or less or different compensation for such communication or for any service 

in connection therewith” other than “the charges specified in the schedule then in effect.” 

Plaintiff argues that primary jurisdiction should not apply because the FCC tariff is 

unambiguous and because the FCC, in In the Matter of ITwiTq Wallace v. AT&T Communications 

of the Southern States, hc . ,  has already determined thzt a telecommunications compauy may not 

pass along a tax until the company’s tariff actually authorizes the pass-through tax. 6 FCC R cd 

1618 (1991), on reconsideration, 7 FCC Rcd 3333 (1992). The Irwin Wallace opinion 

distinguished taxes imposed directly on the customer and taxes that are imposed on the 

9 
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telecommunications carrier, but are permitted to be passed onto the customer. 6 FCC Rcd 1618 

(1 991) at 1 6. The utility can apply the former without any mention in a tariff; it cannot pass 

along its own taxes, however, without specific tariff authority. rd. The Irwin WalZace opinion 

concluded that a tax applied to a telecommunications carrier was not “extrinsic,” but rather was 

“one of the many expenses affecting the carrier’s charges to its customers.” Id. Accordingly, 

the FCC found that “imposition of a gross receipts tax surcharge on the end use before the tariff 

authorizing such a charge became effective was a violation of Section 203 of the Act.” Id. 

(footnotes omitted). 

The plain language of 203(c) and the FCC’s decision in Irwin Wallace indicates that 

Windstream may not pass on a tax imposed directIy upon it without first updating its tariff, and 

may not charge more than its tariff allows after the pass-through tax is added to the tariff. The 

Court can resolve this issue on its own. Consequently, the Court finds no reason to stay or 

dismiss on primary jurisdiction grounds. 

B. 

Count PI is similar. Plaintiff asserts that, based on the same factual allegations as Count 

I, Windstream East Fmposed on Plaintiff an zullawfid charge in violation of 47 U.S.C. $201(b) 

and 47 U.S.C. $ 207. The language of 47 U.S.C. $ 201(b) says: ‘‘All charges, practices, 

classifications, and regulations for and in connection with siich communication service, shall be 

just and reasonable, and any such charge, practice, classification, or regulation that is mjust or 

unreasonable is hereby declased to be ~nlawfiil.”~ The analysis under Count I applies equally to 

- -- 
47 U.S C. 5 207 addresses recovery af damages. It reads “ h y  person claiming to be damaged by any 

common carrier subject to the provisions of this Act may either make complaint to the Commission as hereinafter 
provided for, or may bring suit for the recovery of the damages for which such common carrier may be liable under 
the provisions of this Act, in any district court of the IJnited States of competentjwkdiction, but such person shall 

10 
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Count a. The Court concludes that this Count is also properly before the Court. 

Defendants point to language in In re Long Dist. Telecomms. Litig. v. ITT-SJ.X 

Tr-ansmission Sys., IJZC., where the Sixth Circuit concluded that a plaintiffs 20l(b) claims were 

w i h n  the primary jurisdiction of the FCC. 83 I F.2d 627,631. The Court said “[slection 201(b) 

speaks in terms of reasonableness, and the very charge of Count I is that defendants engaged in 

unreasonable practices. This is a determination that ‘Congress has placed squarely in the hands 

of the FCC.”’ Id. citing Consolidate Rail Cop.  v. National Ass ’n of Recycling Industries, Inc., 

449 U.S. 609, 612 (198 1). However, a closer look at this case reveals that its facts are materially 

different than those here. The Long Distance case dealt with claims related to defendants’ 

practice of charging for uncompleted calls, ring time and holding time and failing to inform 

customers of this practice. 83 1 F.2d at 627. Determining whether that practice was reasonable 

under 201 (b) was a novel question, unlike the one presented and already answered in Count I. It 

required the expertise of regulators, who could offer a uniform solution. Because the FCC has 

already clearly answered the claims here, the Sixth Circuit’s language in Long Distance is not 

applicable. 

c. 

In Count ID, Plaintiff asserts that, based on its Kentucky tariff, Windstream East 

overcharged for intrastate services in violation of KRS 278.160(2). Plaintiff alleges that the 

relevant PSC tariffs did not authorize Windstream East to pass aloug the Kentucky Suicharge to 

its customers. The language of the Kentiicky statute is similar to that of the federal statute.’ The 

not have the right to pursue both such remedies. 

KRS 278.160(2) states, in part: ‘Wo utility shall charge, demand, collect, or receive f?om any person a 
gfeater or less compensation for any service rendered or to be rendered than that prescribed in its fled schedules ... . 

1 1  
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applicable state tariff provision is not so clear as its federal counterpart. The “Provision for 

Certain Local Tkes  and Fees” reads: 

There shall be added to the customer’s bills, as a separate item, an amount equal to 
the proportionate part of any license, occupation, franchise, or other similar fee or 
tax now or herea3er apeed to or imposed upon the Company by local taxing 
authorities, whether imposed by ordinance, franchise or otherwise, and which fee or 
tax is based upon a percentage of the gross receipts, net receipts, or revenues o f  the 
Company. Such amount shall be added to bills o f  customers receiving service within 
the territorial limits of the taxing authority. 

P.S.C. Ky. No. 7, Original Page 27 (emphasis added). 

The parties dispute the meaning of this section. Plaintiff points to the phrase “‘local taxing 

a~thorities~~ and asserts that because the charge at issue is a tax imposed by state authorities, this 

provision does not apply. Defendants argue that the “local taxing authorities” language includes 

the state, especially considering the origins o f  the Kentucky gross revenues tax. Defendants say 

KRS 136.616 was adopted at the same time as KRS 136.660, a statute that terminated the ability 

of political subdivisions of Kentucky to levy directly on carriers franchise fees or taxes on 

communications services. Now, political subdivisions, or local taxing authorities, share in the 

revenues KRS 136.616. Thus, Windstream argues, the local franchise fees are now collected 

through the state tax, and that tax is covered by the above taslanguage. 

To resolve this dispute, this Court would need to address two issues not present in its 

analysis under Counts I and 11: (1) whether the PSC would rule as the FCC did in l i v i r z  Frallace 

on the issue of tariffs and pass-through taxes and (2) whether the “local taxing authority” 

language of Windstream’s tariff encompasses state statutes. The first question implicates a 

policy issue that the PSC should decide and apply uniformly to all carriers. The second question 

12 
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is likely within the Court’s discretion, as courts are permitted to construe tariffs to the extent that 

they raise issues of law. All things considered, however, the Court believes that these matters 

are best left to the PSC at this time. The frrst question suggests deference to the PSC. The 

second question is also clearly within the PSC’s area of expertise. Plaintiff did offer a 2008 PSC 

decision in which a utility applied to amend its tariff to include a franchise fee and local tax 

rider. See In the Matter of Application ofLG&E for Appi-oval of Revisions to Its Tar@ 

Governing Recovevy ofFranchise Fees, W S C  Docket No. 07-521 (Order of Jan. 31, 2008). 

Though this opinion may be informative as to the Court’s second question, it does not resolve 

the critical first question about whether the PSC would require a carrier to update its tariff before 

charging a pass-through tax. 

The Court will stay Count IIT to allow the PSC to address the dispute. A stay is more 

appropriate than a dismissal, because the Court may need to resolve damages and other issues at 

a later date. See Long Distance, 83 1 F.2d at 632 (noting that a district court erred in disnussing a 

count rather than staying it). 

D. 

Count N alleges that, pursuant to 47 U.S.C. 5 20l(b) and 47 C.F.R. 5 64.2401, 

Defendants’s bills violated federal “Truth-in-Billing” rules by (1) describing the Kentucky 

Surcharge as ‘‘regulated‘y and listing it with govement mandated taxes and fees on its bills and 

(2) imposing a surcharge that was higher than the Kentucky surcharge rate imposed on 

Windstream. 

The first prong of Count lV raises questions different than those implicated in Count IX, 

because they require the Court to interpret Defendants’ bills, rather than Defendants’ tariffs. As 

13 
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discussed below, they also involve an area of law in which the FCC has published extensive 

commentary. 

As noted in Count I and Count II, Section 201(b) mandates that all charges be “just and 

reasonable.” Additionally, 47 C.F.R. 5 64.2401 @) requires that “charges contained on phone 

bills must be accompanied by a brief, clear, non-misleading description of the service or services 

rendered.” A 2005 FCC opinion explains in more detail what practices are misleading. In the 

Matter of fiuth-in-Billing and Billing Format, Second Report and Order, 20 FCC Rcd 6448 

(2005). For instance, the FCC said “it is misleading to represent discretionary line item charges 

in any manner that suggests such line items are taxes or charges required by the government.” Id. 

at ’fi 1 (2005). The opinion went on to say: 

Consistent with the Commission‘s prior findings, we reiterate that it is a misleading 
practice for carriers to state or imply that a charge is required by the government 
when it is the carriers’ business decision as to whether and how much of such costs 
they choose to recover directly &om consumers through a separate line item charge. 
Consumers may be less likely to engage in comparative shopping among service 
providers if they are led to believe erroneously that certain rates or charges =e 
unavoidable federally mandated amounts from which individual carriers may not 
deviate. This prohibition includes not only misleading statements or descriptions, but 
also placement of the charge on the bill in such a way as to lead a reasonable 
consumer to believe that the charge has been mandated by the government. For 

* example, becauseplacing a discretionary charge in asection or subsection of the bill 
that otherwise contains only government required charges or taxes may mislead a 
reasonable consumer into believing that such charge also is required, such 
placement is not allowed. We also are concerned that some carriers may be labeling 
certain non-regulatory line item charges in such a way as to create confusion with 
regulatory programs. As a result, carries should fake great caution in using terms 
that are imst coii~moiily associated with govei-nmenral programs to describe other 
charges that are unrelated to those programs. 

Id. at 7 27 (emphasis added). Plaintiff cites this language in support o f  her argument that 

Windstseam’s placement of the Kentucky Surcharge in the ‘Xegulated” section o f  its bill is 

I 

rnisIeading, especially since before the Surcharge, Defendant listed only government mandated 

14 
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i 

fees in the “Regulated” Section of its bill. Zn response, Defendant points to language in the 

“Taxes, Surcharges and Fees” Section of its bill that explicitly states “[iln the case of gross 

receipts surcharges, they are not government mandated charges.” As with the other federal 

claims, the Court finds that the statutory language and the previous FCC ophions offer sufficient 

guidance to allow this Court to determine the issue. Thus, the primary jurisdiction doctrine does 

not requires either dismissing or staying the first prong of Count TV 

The Truth-in-Billing opinion also addresses the second prong, stating that “the burden 

rests upon the carrier to demonstrate that any line item that purports to recover a specific 

govementaI or regulatory program fee conforms to the amount authorized by the government 

to be collected.” Id. at 7 1 (2005). 

[Wle reiterate that it is unreasonable and misleading for carriers to include 
administrative and other costs as part of ‘regulatory fees or universal service charges’ 
or similar line item labels that imply government mandated charges. Although the 
Commission focused primarily on the Sversal  service charge, we reiterate here that, 
as the language in that order indicates, this prohibition applies to all regulatory fees. 
It is our view that these costs are no different than other costs associated with the 
business of providing telecommunications service and may be recovered through 
rates or other line item charges. nius, it is an unreasoriablepi.actice for carriers to 
include any costs that do not accurately refect the carrier’s actual obligation to the 
speciJic goveiml7ientalprograin that the line item purports to recover. For example, 
carriers that elect to recover their universal service contribution costs through a 
separate line item may not mark up the h e  item above the relevant contribution 
factor established by the Commission. As a result, a regulatory line item charge 
should never exceed any maximum amount or cap established by the government to 
recover for that speciJic program. 

Id. at 7 28 (emphasis added). If Plaintiff proves its allegations - that Windstream East charged its 

customers more than it paid the state and led those customers to believe that the charges were 

i 

required - this FCC opinion is on point. Thus, the FCC has offered this Court sufficient guidance 

15 
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I 

to allow it to determine the second prong of Count N.’ 

There are other reasons that Count PV is not appropriate for a primary jurisdiction 

referral. Plaintiff’s claims in Count N are based primarily on Defendants’ individual bills md 

whether they are misleading. Thus, the questions raised are intensely fact specific and their 

resolution would not likely impact other carriers. Such questions may be precisely the ones that 

district courts should answer, to allow the relevant agencies to focus on broader issues that 

impact all carriers. At the very least, these issues are ones that agencies and district courts are 

equally equipped to hear. Upon careful consideration and for all of these reasons, the Court 

declines to stay or dismiss Count rV on the basis of primary jurisdiction. 

rv. 
In Counts V, VI and VII, Plaintiff claims that Defendants improperly applied the 

Kentucky Surcharge to cable and internet services, upon which Defendant paid no taxes 

whatsoever. Plaintiff asserts that doing so constitutes a violation of the Kentucky Consumer 

Protection Act (Count V), negligent misrepresentation (Count VI) and conversion (Caunt VTI). 

* 

/ 

As with the other Counts, Defendants argue that these allegations raise issues properly addressed 

in the first instance by the FCC or the Kentucky PSC. Additionally, Defendants argue that if the 

Court determines that primary jurisdiction does not apply, Counts V, VI and VII are barred by 

the ‘‘Terms and Conditions” Plaintiff was sub,ject to as a purchaser of Windstream East’s 

services. The Court will address each argument in h.lm. 

Unlilck telecommunications services, cable and internet services are not subject to state or 

Defendants also argue, as they do in Count IT, that Count IV should be dismissed or stayed pursuant to the 
primary jurisdiction doctrine because of language in a Sixth Circuit opinion indicating that Section 201@) claims 
should be decided by the FCC. In re Long Distance, 83 1 F 2d at 63 1. As noted in the analysis of Count II, the Court 
does not read that language as a flat ban on district courts hearing any claims that arise under Section 201@). 
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federal tariffs. Thus, Defendants have more freedom to set cable and internet rates. Common - 
law or certain consumer protection statutes, rather than agency rules or decisions, govern the 

propriety of the rates. Nonetheless, Defendants argue that the Court should stay or dismiss these 
...-Q 

Counts so that the FCC or PSC may determine whether cable and internet services are 

“communications services” under Kentucky law. 

This argument seems to miss  the point. The question presented here is whether 

Windstream East is charging customers more for the Kentucky Surcharge than it is paying. This 

issue is likely to turn on the facts of the case, and will probably be resolved when discovery 

shows how much Windstream East is collecting versus how much it is paying the state o f  

Kentucky. Though it is possible that the ultimate issue will be whether the state is collecting 

more than it is supposed to under KRS § 136.616, that is still not an issue that the PSC or the 

FCC would decide. Because these questions are not those typically decided by an agency, the 

Court declines to stay or dismiss them. 

Finally, Defendants assert that Counts V, VI and v17 must fail because Windstream East 7 a 

applied the Kentucky Surcharge only to items for which it has paid Kentucky’s gross revenues 
* 

tax, and the claims ignore the Terms and Conditions to wbich Plaintiff agreed when purchasing 
ba 

services from Windstream East. Both of these assertions involve disputed issues of fact that 

would make resolution impossible at this point in the litigation. To the extent that Defendants 

argue that, as a matter of law, Plaintiff is subject to T e r n  and Conditions she never agreed to, 

the Court disagrees. Basic contract law provides that a party to a contract must accept the 

contract to be bound by it. Fhitaker v. Associated Cyedit Services, Inc. 946 F.2d 1222, 1226 (6th 

cir. 1991). 

17 
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V. 

Defendants also contend that limitations periods in their tariffs bar large portions of 

PlaintiPs Complaint. Windstream East’s federal tariff provides a specific procedure for 

addressing “billing disputes.” Section 2.4.1 @) reads: 

A valid billing dispute consists of written documentation specifically Listing the total 
dollar amount of the dispute, specific rate elements being disputed and their dollar 
amounts. The dispute must be received in writing within 30 days after the due date 
of the bill. At least one of the seven following reasons must be given for the dispute 
to be considered valid. 1. Incorrect Rate ... 

Defendants argue that this provision, which as a tariff carries the weight of law, limits 

PlaintiFs damages to those sustained in the 30 days prior to filing her Complaint. Plaintiffs 

respond that the federal limitations period for refbnds of untariffed charges is two years, 

pursuant to 47 U.S.C. Q 415. Thus, the Court must determine whether Plaintiff‘s tariff can 

effectively amend the statutory limitations period. Only a few courts have addressed this issue. 

These opinions are neither particularly persuasive nor binding on this Court. 

Defendants cite two district corn? opinions support of their position. The first, MFS 

International, Inc. v. hternational Telecom, Ltd. , addressed a carrier’s argument that contractual 

provision in its service agreement prevented customers from bringing claims more than a year 

after their claims accrued. 50 FSupp. 517, 522-23 (E.D. Va. 1999). There, the district court 

found that the contractual provision barred the defendant-customer’s counterclaim, despite the 

langer limitations period of 415(b), concluding that “there is no justification for disallowing the 

relevant contractual provision simply because an explicit federal statute of limitations exists 

i 

when that statute does not prohibit such shortening, either explicitly or by clear implication.” Id. 

at 523. Our case does not concern a contractual provision as directly addressed in MFS 

18 
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! 

International.1o 

In the second case, Powers Law Ofices v. Cable & Wireless USA, a district court in 

Massachusetts enforced a provision in the carrier’s tariff that required customers to bring billing 

disputes to the carrier’s attention within 45 days. 326 FSupp. 2d 190, 192-93 @. Mass. 2004). 

In Powers, a class action, the Plaintiffs alleged that the Defendant charged more than allowed 

under its filed tariffs. The court noted that “the tariff governs ‘not only the nature and extent of 

[the provider’s] liability, but also the nature and extent of the [customer’s] right of recovery.”’ 

Id. at 192, quoting N. Am. Phillips Carp. v. Eme?y Air Freight C o p ,  579 F.2d 229, 233 (2d Cir. 

1978). In finding that the tariffs 45-day-provision lirnited Plaintiffs’ claims, the court made no 

mention of the federal statute setting the limitations period at two years.” In short, the Court 

finds little helpful guidance from these cases. 

Plaint3 cites an unpublished opinion from the Eastern District of Virginia reaching the 

opposite conclusion. In MCI- Woddcom Nefiuork Services, Inc. v. Paetec Communication, fm., 

the court addressed a tariff provision that required a plaintiff to dispute overcharges on a bill 

within 90 days. No. 04-1479 (E.D. Va. Mar. 16,2005) (not reported in F. Supp.), a f d ,  204 Fed. 

Appx. 27 1 (4th Cir. 2006) (unpublished). The defendant argued that the 90-day-notice period in 

the tariff, and not the federal statute, applied to Plaintiffs challenge that certain charges it paid 

I o  A footnote in the MFS Intematioizal opinion does suggest that even if there had been no 30-day 
provision in the contract, a similar provision in the company’s tariff would serve to shorten the limitations period. 50 
FSupp. 2d at 523 n. 14. The court makes no effort to distinguish or explain any differences between a direct 
contractual provision and a tariff provision. 

l1 After the hearing, Defendants supplied additional cases in which various courts noted that ’‘tariffs 
conclusively and exclusively control the rights and liabilities of the parties.” This Court does not dispute that 
assertion. However, the present case involves a conflict not directly faced in those cases, because the tariff here 
potentially conflicts with a federal statute. 
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were unsupported by defendant’s tariff. Id. at 1. The court acknowledged that parties can 

contract to shorten a statute of limitations, but noted that “[tlhe terms of a tariff, however, are set 

unilaterally by the service provider and not negotiated like a contract. If this Court were to find 

that the tariff takes priority over a federal statute, it would allow service providers to unilaterally 

void federally codified consumer protections simply by filing a tariff..” Id. , citing Telco 

Communications Group, Inc. v. Race Rock of Orlando, LLC, 57 Supp. 2d. 340,345 (E.D. Va. 

1999) (rejecting the argument that a filed tariff can supercede Regulation Z, the federal 

regdation that implements the Truth in Lending Act, because a tariff cannot change a 

“statutorily imposed liability cap” and that to hold otherwise would allow utility companies “to 

contract around important consumer protections simply by filing tariffs”). The court ultimately 

found that federal statute of limitations, rather than the tariff, governed Plaintiff’s claim. Id. The 

Fourth Circuit affirmed that ruling without discussion based on the reasoning of the district 

court. 204 Fed. Appx. at 272. While these cases do not bind this Court, at least they properly 

address the issues in play. 

This Court has similar concerns about the unilateral imposition of a 30-day limitations 

period upon consumers, particularly in these ckcumstances. This is not a garden-variety billing 

dispute. Rather, Plaintiff claims she was overcharged based on a rate she knew nothing about 

and could not detennine from the face of her bill. Additionally, one of Plaintiffs core complaints 

is that Defendants took affirmative steps to mislead her by representing that the charges on her 

bill were authorized or required government fees. If these allegations axe true, it would be unfair 
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I 

to require Plaintiff to discover the overcharge and contest it, all withb a single billing cycIe.12 

This Court believes that unilaterally imposing a short limitations period in a tariff is 

materially different than muhially agreeing to a shorter period by contract. To the extent that 

MFS InternationaZ or Powers come to a different conclusion, the Cout disagrees with their 

reasoning. The federal tariff operates as a statute in the absence of contrary or conflicting 

federal statutes. As a general rule, however, a unilateral tariff should not operate to void a 

federal statute which is directly opposed to the t a s .  

This Court concludes that Congress did not intend to establish a two-yeas statute of 

limitations which could be overridden by a unilaterally approved tariff. Though the tariff has the 

force of statute in the absence of congressionally mandated rates, its force cannot possibly be sa 

absolute in the face of an existing and conflicting statute. The Court concludes that the two year 

limitations period provided for in 47 U.S.C. 8 415 will govern Plaintiffs claims in this case. 

The Court will issue an order consistent with this Memorandurn Opinion. 

Though the FCC has not officially d e d  on this issue in the context of end users, it has discouraged use 
of short limitations periods in tariffs based upon similar considerations. In the Mafter ofAT&T Co. to Petition To 
Rectzfy Terms and Conditions of 198.5 Annual Access Ta7@sS, 3 FCC Rcd 5071, n. 50 (1988). It said: 

In addition to denying customers equal treatment, tariff provisions that place short time limits on the 
claims process may be inconsistent with Congressional intent embodied in Section 415(c) of the 
Communications Act, 47 U.S.C. 0 4 15(c), which provides a two-year statute of limitations for actions 
at law to recover overcharges. The Section 415(c) limitation on legal actions for damages does not 
directly controI tariffed limitations on the right of access customers to avail themselves of tnfonnal 
dispute resolution procedures provided by the LECs. Nevertheless, we believe the two-year limitations 
period specified in the Act evinces a Congressional belief that customers should have a reasonable 
period in which to seek relief &om overcharges, and, to that extent, is generally instructive regarding 
the reasona6leness of the dispute resolution procedures provided in tariffs. 

Id. 

21 



Case 309-cv-00440-JGH Document 17 Filed 04/30/10 Page 22 of 22 

I 

Apnl29, 201 0 

United States District Court 

cc: Counsel o f  Record 



Case 3:09-cv-00440-JGH Document 18 Filed 04/30/10 Page 1 of 2 

I 

TJNlTED STATES D1[STRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT L0UISVII;LE 

CT;crcL ACTION NO. 3 :09-CV-440-H 

DANA BOWERS 

V. 

WPNDSTREAM KENTUCKY EAST, LLC., et. al. 

PLAINTIFF 

DEFENDANTS 

ORDER 

Plaintiff, Dana Bowers, brings this putative class action lawsuit alleging that Defendants, 

Windstream Kentucky East, LLC, Windstream Kentucky West, LLC, and Windstream 

Communications, Inc., overcharged her for monthly telecommunications services and included 

misleading statements on her bills, in violation of various federal and state statutes and common 

law. This matter is before the Court on Defendants’ Motion to Dismiss or Stay. 

Being otherwise sufficiently advised, 

IT IS HEREBY ORDERED that Defendants’ Motion to Dismiss Windstream Kentucky 

West, LLC, and Windstream Communications, hic., is DENIED. Plaintiff shall have until July 1 , 

2010, to find and join additional Plaintiffs who are customers of Windstream Kentucky West and 

Windstream Communications. 

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss or Stay is DENlED as 

to Counts I, II, IV, V, VI and VII. 

IT IS m T H E R  ORDERED that Defendants’ Motion to Dismiss or Stay is 

i 
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SUSTAINED as to Count T[I of the Complaint and that Count is stayed pending a ruling by the 

Kentucky Public Service Commission. 

IT IS FURTHER ORDERED that Defendants' Motion to Dismiss parts o f  Plaintiff's 

claims as barred by the t.hirty (30) day limitation periods in the federal tariffs is DENIED. 

This is NOT a final order. 

April 29,201 0 

John 4;. Heybur;II, Judge 
United States District Court 

cc: Counsel of Record 
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TNTED STATES DISTRICT COURT 
WESTERN DISTRHCT OF KENTUCKY 

LOUISVXLLE DWSPON 
C M L  ACTION NO. 

Dana Bowers, on Behalf of Herself and 
Others Similarly Situated, 
204 Ravenswood Dr. 
Elizabethtown, KY 42701 

vs. 
CLASS ACTION COMPLAINT 

ELECTRONICALLY FILED 
Windstream Kentucky East, LLC 
Windstream K”entucky West, LLC 
Windstream Communications, Inc., 

Serve, for each defendant: 
C T CORPORATION SYSTEM 
4169 WESTPORT ROAD 
LOUISmLE,  KY 40207 

DEFENDANTS 

Plaintiff, Dana Bowers, individually and on behalf of all others similarly situated, by 

counsel, for her complaint against the defendants, Windstream Kentucky East, LLC, Windstream 

Kentucky West, LLC, and Windstream Comunications, h c .  (collectively, “Windstream”), 

alleges as follows: 

NATURE OF ACTION 

1. This case involves illegal rates Windstream has charged and continues to charge 

to hundreds of thousands of its telecommunications services customers in K.entticky. Since June 

2007, if not earlier, Windstream’s monthly bills sent to Plaintiff and other customers have 
i 
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systematically included inconspicuous charges equal to as much as 2.6% of the other charges on 

the bill, which Windstream labeled “K.Y Gross Receipts Surcharge.” 

i 

2. The charges applied to telecommunications services violate the Filed Rate 

Doctrine, the bedrock of utility regulatian for over a century, which absolutely prohibits a 

common carrier from charging rates other than its legal rates, i.e., the tariff rates filed with the 

regulatory agency designated by law. The majority of the claims in this complaint here relate to 

telecommunications services provided under federal and state tariffs filed, respectively, with the 

Federal Communications Commission (“FCC”) and the Kentucky Public Service Commission 

(“KPSC”). Windstrean has imposed charges on Plaintiff and others similarly situated that were 

required to be included in Windstream’s filed schedules of rates, but were not in fact so filed. By 

demanding and collecting the unfiied rates from Plaintiff and the members of the class she 

represents Windstream has violated federal and state law. Plaintiff and the members of the class 

she represents were never legally obligated to pay the unfiled rates and are entitled to refund of 

all monies so paid. Upon infarmation and belief Windstream also applied the charges to non- 

telecommunications services, including Internet access service and inside wire maintenance 

plans. With respect to those charges, Windstream supplied false information about the charges, 

violating its public duty to Plaintiff and members of the Class who purchased such services. 

3. Windstream buried most of the illegal charges among mmerous other chslrges it 

The adjective groups together and describes as “REGULATED” on its monthly bills. 

“REGULATED” may be used on telecommunications carrier invoices only to descnbe charges 

that are either govement  mandated (e.g., charges to fund emergency 91 1 service) or 

government approved (e.g., the rate for a particular service provided by Windstream). In fact, 
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! 

the “KY Gross Receipts Surcharge” was neither government mandated nor government 

approved. Windstream’s misleading use of the word “REGULATED” to describe the unlawful 

charges violates Section 20 1 (b) of the Camunications Act of 1934 and the “Truth-in-Billing” 

rules promulgated by the Federal Communications Commission and codified at 47 C.F.R. $ 

64.240 1. 

4. Plaintiff seeks damages on behalf of herself and all others similarly situated. 

Plaintiff brings this action on behalf of a class consisting of all Windstream customers who 

subscribed to tariffed telecommunications services in Kentucky provided by Windstream and 

were billed a “K.enbcky Gross Receipts Surcharge.” Upon information and belief, the damages 

suffered by the class began on or about June 23, 2007 and continue through the present. On 

behalf of herself and the class, Plaintiff seeks to recover the fill1 amount of damages sustained in 

consequence of Windstream’s violations of law, together with reasonable counsel or attorneys ’ 

fees. 

5. ‘tJpon information and belief, the illegal rates being charged by Windstream were 

imposed in a scheme to recover certain operating expenses Windstream incurred as a result of a 

Kentucky tax statute, KRS 5 136.61 6(2)(b), enacted in 2005 and effective January I,  2006. That 

statute imposes a 1.3% “gross revenues tax” on providers of “cornmications service,” 

including Windstream. The legal incidence of that tax is on Windstrem, net on its customers. 

Accordingly, a carrier l i e  Windstream may not shift the legal incidence of the tax to its 

customers, nor may it engage in conduct that misleads its customers into thinking that the tax is 

imposed on the service they buy rather than on Windstream. Rather, Windstream may only 

recover the corresponding tax expense through the rates it charges its customers. For 

- \ 
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telecommunications services, these rates are included in schedules of rates, referred to as tariffs, 

filed with regulatory agencies like the FCC and KPSC. Windstream’s filed rates include 

i 

surcharges to recover its costs from other taxes and similar expenses, but not the costs associated 

withKR.S 5 136.616(2)@). 

6. With respect to its “K”Y Gross Receipts Surcharge,” Windstream did not modify 

its filed schedules, as it would be required to do to raise its rates. Windstream did, however, 

raise its rates by 2.6%, disobeying statutory tariffing requirements. 

7. Tariffs for interstate services filed with the FCC conclusively and exclusively 

control the rights and liabilities for interstate services between Windstream and its customers. 

Section 203(c) of the Communications Act states “no carrier shall (1) charge, demand, collect or 

receive a greater or less or different compensation , . . than the charges specified in the schedule 

then in effect.” 47 1J.S.C. 0 203(c). 
I 

8. Likewise, tariffs for intrastate services filed with the KPSC conclusively and 

exclusively control the rights and liabilities for intrastate services between Windstream and its 

customers. KRS 278.160(2) states, in pertinent part, ‘Wo utility shall charge, demand, collect, or 

receive from any person a greater or less compensation for any service rendered or to be 

rendered than that prescribed in its filed schedules . . .” 

9. A filed tariff has the force of law, and a carrier violates the law when it violates its 

own tariff. 
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10. A carrier’s ability to collect money &om customers is premised upon complying 

with the federal and state statutory tariffing requirements. Windstream’s failure to adhere to its 

tariffs requires it to return to its customers any rates it failed to include in its filed schedules. 

i 

1 1. This lawsuit involves Windstream’s failure to charge the legal rates for interstate 

and intrastate telecomunicatiom services, for which the remedy under law is a refund to every 

customer who was overcharged. Neither Windstream’s ability to recover operating expenses 

through future legal rates nor Windstream’s ability to collect legal charges contained in duly 

filed schedules of rates is being challenged by this lawsuit. 

12. Plaintiff contends that Windstream violated the Communications Act of 1934, 47 

U.S.C. Q 15 1 et seq. and breached its federal tariffs. Thus, this action arises under the laws of the 
/ 

‘IJnited States and the Court has federal question jurisdiction prvsriant to 28 U.S.C. 5 1331 and 28 

U.S.C. Q 1337. 

13. Jurisdiction over this action is also based on Section 207 of the Communications 

Act, 47 U.S.C. tj 207, authorizing any person claiming to be damaged by a common carrier 

subject to the provisions of the Communications Act to bring suit for the recovery of such 

damages. 

14. Under 47 U.S.C. tj 415(c), Plaintiff’s overcharge claims are subject to a two year 

statute of limitations. Plaintiff asserts claims for each overcharge that occurred within two years 

of the filing of this Complaint. 
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15. For the state law claims in Count 111, V, VI and VI1 this Court has supplemental 

jurisdiction under 28 U.S.C. 4 1367 because the claims in Counts I, II and JY form part of the 

\ 

same case or controversy under Article III of the United States Constitution. 

16. Venue is proper in this judicial district under 28 U.S.C. 5 1391(a)(2), as a 

substantial part of the events or omissions giving rise to the claims occurred in this district. 

PARTIES 

17. Plaintiff Dana Bowers is a resident of Elizabethtown, Kentucky. She is a 

customer of Windstream Kentucky East, LTX (“Windstream-KYE”), including for 

telecomunications services provided under Windstream’s federal and state tariffs. 

18. Windstream-KYE is a Delaware limited liability company and is a common 

carrier as defmed by 47 U.S.C. fj 153(10) providing local telephone service, other 

telecommunications services, and other services, in Kentucky. Windstrearn-KYE’s principal 

place of business is 4001 Rodney Parham Road, Little Rock, Ax 72212. 

i 

19. Windstream Kentucky West, LLC (“Windstream-KYW”) is a Kentucky limited 

liability company and is a common carrier as defined by 47 U.S.C. 5 153(10) providing local 

telephone service, other telecommunications services, and other services, in Kentucky. 

TVindsfxearn-K.W’s principal place of business is 4001 Rodney Parham Road, Little Rock, AR 

72212. 

20. Windstream Communications, Inc. (“Windstream Communications”) is a 

Delaware corporation and is a common carrier as defmed by 47 U.S.C. 153(10) providing local 

telephone service, other telecommunications services, and other services, in Kentucky. 
i 
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Windstream Comunications’ principal place of business is 400 1 Rodney Parham Road, Little 

Rock, AR 72212. 

\ 

21. All SVindstream defendants are “affiliates” of one another within the meaning of 

47 1J.S.C. 0 153( 1). Windstream-KYE, Windstream-KYW and Windstream Communications 

are jointly referred to as “Windstream.” 

22. All Windstream defendants are “utilities” as defined by KRS 278.010(3)(e). 

23. Windstream provides telecommunications services in more than forty Kentucky 

counties, including counties within this District. 

BACKGROUND 

The Tariff Regime for Te’lecommmications Sen4ces 

24. This action centers on Windstream’s decision in 2007 to begin adding a new 

charge to the bills of its Kentucky customers without filing the charge in its federal and state 

tariffs as required by law. The class members affected by this new charge puschased 

Windstream services from these tariffs and are obliged to pay the rates therein but no more. 

2.5. Telecomunkations services provided in Kentucky by Windstream include 

intrastate and interstate services. Some services provided by Windstream fall under both 

classifications. For example, one component of local telephone service is jurisdictionally 

interstate and this component is subject to the Communications Act administered by the FCC 

and is federally tariffed. 

26. Under Part 69 of the FCC’s rules, local exchange carriers (LECs) are able to 

recover some portion of the non-traffic sensitive costs of providing interstate access to long- ! - 
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distance carriers by charging end users an End User C o m o n  Line (“EUCL,”) charge. 

Windstream has such a EUCL charge and applies it using the descriptor End User Access 

Service. Windstream provides End User Access Service to end users, including Plaintiff, who 

I 

i 

obtain local exchange service from Windstream under its general and/or local exchange tariffs. 

This End User Access Service is defmed by Windstream Telephone System Tariff F.C.C. No. 6, 

Section 4. According to Windstream’s tariff, End User Access Service provides for the use of an 

End User Common Line. An End User Common Line is the physical facility, i.e. a telephone 

line, that connects a local customer to Windstream’s network and, among other things, gives the 

customer the ability to reach a long distance carrier. 

27. The rates and‘charges for End User Access are set forth in the same federal tariff. 

28. Windstream provides other interstate services under its federa1 tariffs, including 

I 
switched access service and special access service. 

29. Windstream-KIT3 and Windstream-KYW provide End User Access Service, 

switched access service and special access service to customers in Kentucky. Portions of each of 

these three service types are provided under Windstream’s federal tariffs. 

30. Windstream-KYE and Windstream-KYW have billed an untariffed “KY Gross 

Receipts Surcharge” to customers for End IJser Access Service, switched access service, and 

special access service. Thus, the Class claims include the infiled “KY Gross Receipts 

Surchxge” applied to all of these telecommunications services. 

3 1. Windstream also provides part of its local telephone service under its state tariffs. 

at the KPSC. Thus, the The rates for Windstream’s local services vary, but are filed in 
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Class claims include the unfiled “KY Gross Receipts Surcharge” applied to all of these 

telecommunications services. 
I 

32. Upon information and belief, Windstream has also applied its KY Gross Receipts 

Surcharge to information services, including its “DSL Ultra” service to which Plaintiff 

subscribes, despite the fact that KRS 136.602(2)(b) excludes information services from the 

deEnition of ‘‘Comunications services.” 

33. Upon information and belief Windstream has also applied its KY Gross Receipts 

Surcharge to inside wire maintenance plans including the “Protection Plus Plan” to which 

Plaintiff subscribes. 

34. 

of KRS 136.602(2). 

The “Protection Plus Plan” is not a “Communications service” within the meaning 

i 

35. Upon information and belief Windstream has also applied its KY Gross Receipts 

Surcharge to the “Deregulated Administration Fee” on bills it sent to Plaintiff. 

36. The “Deregulated Administration Fee” is not a ‘cComunications service” within 

the meanhg of KRS 136.602(2). 

CLASS ACTION M,LEGATIONS 

37. Plaintiff brings this action on behalf of herself and all other similarly situated 

persons as members of a proposed plaintiff Class initially defuied as: 

All persons and entities who, on or after June 22, 2007 were billed or assessed a ‘KY 
Gross Receipts Surcharge” in connection with any tariffed telecommunications service 
provided by Windstream. 
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This action may properly be maintained as a class action under Rule 23(a)(1)-(4) and 
I 

Rule 23(b)( 1) or(2) or (3) of the Federal Rules of Civil Procedure. 

Numerosity of the CIass 
(Fed. R. Civ. P. 23(a)(f)) 

38. Members of the Class are so numerous that their individual joinder is 

impracticable. Plaintiff estimates that the Class includes more than one hundred thousand 

members. The exact number of Class members and their addresses can be ascertained &om 

Windstream's records. Class members may be notified of this action by published notice md, if 

necessary, by mail. 

Existewe and Predominance of Common Questions of Fact and Law 
(Fed. Et. Civ. P. 23(;e); 23(b)(3)) 

39. Common questions of law and fact exist as to all members of the Class, 

(> predominating over any questions affecting only individual Class members. 

Typicality of Claims 
(Fed. R. Civ. P. 23(a)(3)) 

40. Plaintiff's claims are typical of the claims of the Class because Plaintiff, like all 

other class members, was assessed unfiled rates on tariffed services provided by Windstream. 

Plaintiffs claim arises from the same practice or course of conduct that gives rise to the claims 

of other Class members, and all the claims are based on the same legal theory. 

Adequacy of Representa~on 
(Fed. R. Civ. P. 23(a)(4)) 

41. Plaintiff is an adequate representative of the Classes, because her interests do not 

conflict with the interests of the class members she seeks to represent. Plaintiff has retained 

counsel with experience in complex class actions involving telecommunications carriers. The 
- i 
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interests of the Class members wiu be fairly and adequately protected by Plaintiff aIid her 
1 

counsel. 

Superiority of the Class Action 
(Fed. R. Civ. P. 23(b)(3)) 

42. A class action is superior to any other means to adjudicate this-dispute. The 

damages suffered by individual Class members will vary, and some may be small, but the claims 

all arise from the same conduct. It is highIy unlikely that individual class members could obtain 

effective redress for the wrongs done to them by Windstseam. Individualized litigation would 

increase costs to all concerned, including the Court, and would greatly delay the relief being 

requested. 

COUNT I 

Overcharge and Refrand 
Violation of47 U.S.C. 5 203 (c) 

43. Plaintiff incorporates by reference as though fully set forth herein the allegations 

of the preceding paragraphs of this Complaint. 

44. Rates and terns for interstate services of Defendants Windstream-KYE and 

Windstream-IWW are set forth in Windstream Telephone System Tariff F.C.C. No. 6, issued 

December 19,2008 and effective January 3,2009. 

45. At all times during the Class Period prior to January 3, 2009, rates and terms for 

interstate services of Defendant Widstxeam-KYE were set forth in Windstseam Telephone 

System T e f f  F.C.C. No. 3. 
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46. At all times during the Class Period prior to January 3, 2009, rates and terms for 

interstate services of Defendant Windstream-KYW were set forth in Windstream Telephone 

System Tariff F.C.C. No. 1. 

47. 

Windstream-KYW. 

These tariffs contained the lawful interstate rates for Windstream-KYE and 

48. On July 23, 2008, Windstream-RYW or its agent issued ISt Revised Page 2-30 to 

Windstream Telephone System Tariff F.C.C. No. 1. This revised page became effective August 

7,2008. 

49, 

Surcharge. 

lSt Revised Page 2-30 added, at Section 2.4.1 (0, a Gross Revenues Tax 

50. On July 23, 2008, Windstream-KYE or its agent issued lSt Revised Page 2-50 to 

Windstream Telephone System Tariff F.C.C. No. 3. This revised page became effective August 

7,2008. 

51. 

Surcharge. 

52. 

1.3 1%. 

53 * 

lSt Revised Page 2-50 added, at Section 2.4.1 (G), a Gross Revenues Tax 

In these twa tariffs, the Cross Revenues Tax Surcharge rate for Rentucky is 

The same 1.3 1% Gross Revenues Tax Surcharge rate for Kentucky is set forth at 

Original Page 2-30 of Windstream Telephone System TariffF.C.C. No. 6. 
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54. R.ates and terms for interstate services of Defendant Windstream Communications 

are set forth in Windstream Cornmications Tariff F.C.C. No. 3. 

55. Upon information and belief, Windstream Communications Tariff F.C.C. No. 3 

does not include a Gross Revenues Tax Surcharge. 

56. For all days in the Class Period before August 7, 2008, there was no Gross 

Revenues Tax Surcharge included in any Windstream interstate tariff applicable to members of 

the class. 

57. If Windstream filed a valid interstate tariff revision, then upon the effective date 

of such interstate tariff Windstream could legally assess a “KY Gross Revenues Tax Surcharge.” 

Thereafter, Windstream could collect the “KY Gross Revenues Tax Surcharge,” if at all, only at 

the tarilr‘fed rate of 1.3 1 %. 
I 

58. IJpon information and belief, after August 7, 2008 Windstream has charged its 

customers for interstate services a “KY Gross Receipts Surcharge” higher than the federally- 

tariffed rate for the “KY Gross Revenues Tax Surcharge.” 

59. The imposition of a gross receipts tax surcharge on a customer before the tariff 

authorizing such charge became effective is a violation of Section 203 of the Communications 

Act. 

60. By demanding and collecting unfiled interstate rates, or rates higher than a filed 

rate, Windstream vioIated its own tariffs and Section 203(c) of the Cornrn~cations Act. 

- 13 - 



Case 3:09-cv-0044O-JGH Document 1 Filed 06/22/2009 Page 14 of 22 

I 
61. Plaintiff and the Class she represents have been damaged in an amount to be 

determined at trial. 

62. Windstream is liable to Plaintiff and the Class under 5 206 of the 

Communications Act for tlie full amount of damages sustained in consequence of Windstream’s 

violation of 5 203(c) of the Act, together with reasonable counsel or attorneys’ fees. 

Unlawful Charge 
Violation of 47 U.S.C. 8 20lgD) and 47 U.S.C. 5 2Q7 

63. Plaintiff incorporates by reference as though fully set forth herein the alIegations 

of the preceding paragraphs of this Complaint. 

64. All charges, practices, classifications, and regulations for the communication 

services provided by Windstream are required to be just and reasonable. 

65. To the extent that Windstream has billed and collected charges that were required 

to be included in its filed schedules but were not, Windstream’s conduct has been unjust, 

unreasonable, and unlawful under Section 20 1 (b) of the Communications Act. 

66. Windstream is liable to Plaintiff and the Class under 5 206 of the 

Communications Act for the full amount of damages sustained in consequence of Windstream’ 

violation of 5 20 1 (b) of the Act, together with reasonable counsel or attorneys’ fees. 
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COUNT LII 

Overcharge for Bntrastate Services 
Violatiron of KRS 278.160(2) 

67. Plaintiff incorporates by reference as though fuIly set forth herein the allegations 

of the preceding paragraphs of thrs Complaint. 

68. The rates and terms for the intrastate services of Defendant Windstrearn-KYE are 

set forth in its tariffs P.S.C. No. 7, P.S.C. No. 8, and P.S.C. No. 9. 

69. The rates and terms for the intrastate services of Defendant Windstream-KYW are 

set forth in it tariffs P.S.C. No. 4 and P.S.C. No. 5.  

70. The schedule of charges for the intrastate local services of Defendant Windstream 

Communications is set forth in its Local Exchange tariff filed with the KPSC, at Section 13. For 

access services, Windstream Communications, Inc. concurs in the Windstream-KYE Tariff 

P.S.C. KY. No. 8. 

I 

71. The schedule of charges for the intrastate long distance services of Defendant 

Windstream Communications are set forth in its Tariff No. 3 filed with the KPSC. 

72. These tariffs establish the Iawfkl rates for each of the Windstream defendants. 

73. These tariffs do not include a “KY Gross Receipts Surcharge.” 

74. The imposition of a rate on a customer before the tariff authorizing such rate 

became effective is a violation of KRS 278.160(2). 
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75. By demanding and collecting d i l e d  intrastate rates, Windstream violated its own 

tariffs and KRS 278.160(2). 

76. Plaintiff and the Class she represents have been damaged in an amount to be 

determined at trial. 

VioIatbn of 47 U.S.C. 8 201@) and 47 5 C.P.W. 0 64.2401 
Federal C6Truth-in-ltb%ing“ Rdes 

77. Plaintiff incorporates by reference as though fully set forth herein the allegations 

of the preceding paragraphs of this Complaint. 

78. Windstream provides interstate and intrastate interexchange long distance service 

to customers in Kentucky. 

i 

79. Windstream is subject to the “Truth-in-Billing” rules promulgated by the FCC 

and codified at 47 C.F.R.. 5 64.240 1. 

80. 47 C.F.R. 5 64.2401(b) requires that “charges contained an phone bills must be 

accompanied by a brief, clear, non-misleading description of the service OT services rendered.” 

81. The FCC has concluded that a carrier’s provision of misleading or deceptive 

billing information is an unjust and unreasonable practice in violation of section 20 1 (b) of the 

Comi;cnicatioris Act. 

82. Windstream has billed, charged and collected monies from Plaintiff and the Class 

using a description that is unclear and misleading. By describing the “KY Gross Receipts 

I Surcharge” as “‘REGLJLATED” and grouping it with lawful rates and taxes on its billing 
- 
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- statements, Windstream sought to create the impression that the “KY Gross Receipts Surcharge” 

is similarly lawful or required. 

( 

83. By falsely describing the “KY Gross Receipts Surcharge” as “REGULATED” 

Windstream has purposely created the impression that the charge is required or approved by the 

gavemen t .  

84. Windstream-KYE and Windstream-KYW have filed a rate described as the 

“Gross Revenues Tax Surcharge” in their FCC tariffs, but are billing a “KY Gross Receipts 

Surcharge” instead. 

85. Windstream has labeled the surcharge to disguise the fact that Windstream is 

attempting to pass off its own tax obligation to its customers as a “Regulated” charge. 

86. The FCC has determined that it is an unreasonable practice for carriers using 

discretionary line items to include any costs that do not accurately reflect the carrier’s actual 

obligation to the specific governmental program that the line item purports to recover. 

87. By omitting the word “Tax” from its line item surcharge Windstream misleads its 

customers to keep them from discovering that the rate Windstream is collecting has a connection 

to a statutory obligation of Windstream that is far less than the amount Windstream is charging 

its customers. 

88. The FCC has also found that it is unreasonable to describe a surcharge as a 

‘creg-tilat,ory fee” when the amount of the surcharge varies from the amount of the expense being 

recovered. 
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89. By imposing a surcharge that was higher than the rate imposed by the tax statute 
i 

that created a governmental obligation for Windstream, Windstream violated the Truth-in-Billing 

rules and 5 201(b) of the Communications Act. 

90. By paying Windstream bills that included a “KY Gross Receipts Surcharge” 

Plaintiff and the Class were injured by Windstream’s violation of the FCC rule and 8 20l(b) of 

the Communications Act, in an amount to be determined at trial. 

91. Windstream is liable to Plaintiff and the Class under 6 206 of the 

Comnunicatians Act for the full amount of damages sustained it1 consequence of Windstream’s 

violation of 8 20 1 (b) of the Act, together with reasonable counsel or attorneys’ fees. 

Violation of the Consumer Protection Act 
Violatiom ofKR§ 0 278.140(2) 

92. Plaintiff hereby incorporates by reference as though f U y  set forth herein the 

allegations of the preceding paragraphs of t h s  Complaint. 

93. Plaintiff purchased Windstream “DSL Ultra” and “Protection Plus Plan” service 

at her residence and suffered an ascertainable loss. 

94. “DSL Ultra” is an Internet access service. 

9.5. Internet access service is an information service and is not subject to the 

Kentucky gross receipts tax. 
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96. The “Protection Plus Plan” is not a “Communications service” and is not subject 
I 

to the Kentucky gross receipts tax. 

97. The “Deregulated Administration Fee” is not a “Comillljcations sewice” and is 

not subject to the Kentucky gross receipts tax. 

98. Upon information and belief Windstream applied a “ICY Gross Receipts 

Surcharge” to the charges for “DSL UItra,” the “Protection Plus Plan” and the “Deregulated 

Administration Fee. ’’ 

99. On bills to Plaintiff Windstream stated that the ‘XY Gross Receipts Surcharge” 

c‘recovers for a tax that is imposed either on Windstream or an customers directly by various 

states for the provision of communications services.” 

i 100. Windstseam’s statement was calculated to lead customers to believe that the 

charge was required by law or otherwise 1awfi.d when applied to “DSL Ultra,” the “Protection 

Plus Plan” and the “Deregulated Administsation Fee” and that payment of this charge was 

required in order for customers, including members of the Class, to continue to receive service. 

IO I .  The conduct of Windstream was unfair, false, misleading, deceptive and unlawful 

withh the meaning of KRS Ij 367.170. 

102. Plaintiff and other Class members who are residential customers using those 

Windstream services are entitled to have their money refunded by order of t h s  Court, together 

with reasonable attorneys’ fees. 
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@OuP;s’F VI 

Negligent Misrepresentation 

103. Plaintiff hereby incorporates by reference as though fully set forth herein the 

allegations of &e precedzng paragraphs of this Complaint. 

104. h the course of its business Windstream supplies information on its monthly 

billing statements, including “General Information’’ that is intended as guidance for persons 

transacting business with Windstream. 

” -  

105. 

billing statements. 

Windstream is under a duty to provide only truthful information on its monthly 

106. With respect to non-telecommunications services it provided to Plaintiff and the 

Class, Windstream failed to exercise reasonable care or competence in describing the application 

of the “KY Gross Receipts Surcharge.” 

I 

107. With respect to non-telecomunications services it provided to Plaintiff and the 

Class, Windstream provided false information in describing the application of the “KY Gross 

Receipts Surcharge. ” 

108. Plaintiff and members of the Class justifiably relied on the false information, and 

suffered a pecuniary loss thereby in an amount to be determined at trial. 

109. Plaintiffs and Class members who purchased these service are entitled to recover 

the full amount of damages sustained as a result of Windstream’s illegal and wrongfid actions 

together with reasonable attorneys’ fees. 
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COUNT rn 
Conversion 

110. Plaintiff hereby incorporates by reference as though fully set forth herein the 

allegations of the preceding paragraphs of this Complaint. 

11 1. By charging Plaintiff and the members of each Class a “KY Gross Receipts 

Surcharge” on services that are not “Communications services,” Windstream illegally converted 

monies belonging to Plaintiff and members of the subclasses. 

112. Plaintiffs and Class members who purchased these services were injured as a 

result of Windstream’s conversion in an amount to be determined at trial. 

1 13. Plaintiffs and Class members who purchased these service are entitled to recover 

the fill amount of damages sustained as a result o f  Windstream’s illegal and wrongful actions 

together with reasonable attorneys’ fees. 
! 

REQUEST FOR RELIEF 

WHEREFORE, PlaintifT’ on behalf of herself and the members of the Class, requests the 

following relief: 

A. An order certifying the Plaintiff as representative of the class described herein and 

the undersigned counsel as class counsel, and an-order that this action is properly brought and 

maintainable as a class action under Fed, R. Civ. P. 23; 

B. An award of damages to Plaintiff and each member of the Class resulting from 

Defendants’ wrongfd collection of rates described as the “KY Gross Receipts Surcharge”; 

C. An order enjoining Windstream’s unlawful conduct; 
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D. An award of pre-judgment and post-judgment interest to Plaintiff and the Class; 

E. An award of reasonable attorneys’ fees, including the attorney’s fee and costs 

incrmed by Plaintiff and the Class in tfvs action, including expert-witness fees; and 

F. 

A trial by jury is demanded. 

Such other relief as the Court may deem just and proper. 

DATED: June 22,2009 
Respectfully submitted, 

/s Douglas F. Brent 
D. Randall Gibson 
Douglas F. Brent 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
Phone: (502) 333-6000 
Facsimile: (502) 333-6099 

Counsel for Dana Bowers 

- 22 - 
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Windstream Communications, Inc. 

County of Residence of First Listed Defendant Pulaskis &kansas --- 
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D. Randall Gibson, Douglas F. Brent, Stoll Keenon Ogden, PLLC 
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A 0  440 (Rev 02/09) Summons in a Civil Act~on 

UNITED STATES DISTRICT COURT 
i 

for the 

Western District of Kentucky 

1 Dana Bowers, on behalf of herself 
and Others Similarly Situated 

Plaintiff 

V. 

1 
/ 

Windstream Kentucky East, LLC 
1 

Defendant 1 

SUMMONS IN A CIVIL ACTION 

TO: (Defendant's name and address) Windstream Kentucky West, L.LC 
d o  C T Corporation 
4169 Westport Road 
Lauisville, Kentucky 40202 

A lawsuit has been filed against you. 

Within 20 days after service of .this summons on you (not counting the day you received it) - or 60 days if you 
are the United States or a IJnited States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff's attorney, 
whose name and address are: 

i 

D. Randail Gibson, Esq. 
Douglas F. Brent, Esq. 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Signature of Clerk or Deputy Clerk 
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i Civil Action No. 

PROOF OF SERVICE 
(This section should not befiled with the court unless required by Fed. R. Civ. P. 4 ( I ) )  

This summons for (name ojindividual and title, ifany) Windstream Kentucky West, LLC 

was received by me on (date) 

0 I personally served the summons on the individual at (place) 

on (date) ; or 
- 
0 I left the summons at the individual's residence or usual place of abode with (name) s- 

) a person of suitable age and discretion who resides there, 

on (date) , and mailed a copy to the individual's last known address; or 

0 I served the sumrnons on (name olindividua[) 

designated by law to accept service of process on behalf of (name oforganization) 

Windstream Kentucky West, LLC , who is 

on (date) ; or 

U I returned the summons unexecuted because ; or 

0 Other (specfi) 

My fees are $ for travel and $ for services, for a total of $ 0.00 

I declare under penalty of perjury that .this information is true. 

Date: b-24- W 

Additional information regarding attempted service, etc: 
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IJNITED STATES DISTRICT COURT 
I 

for the 

Western District of Kentucky 

) 
and Others Similarly Situated 1 

Dana Bowers, on behalf of herself 

Plaintiff 

v. 

I 

) 
) Civil Action No. 

Windstream Kentucky East,, LL..C I 
) 

Defendant 1 

SUMMONS IN A CIVIL ACTION 

To: (Defendant’s name and address) Windstream Communications, lnc. 
c/o C T Corporation 
4169 Westport Road 
Louisville, Kentucky 40202 

A lawsuit has been filed against you. 

Within 20 days after service of this summans on YOU (not counting the day you received it) - or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) - YOU must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, 
whose name and address are: 

i 

D. Randall Gibson, Esq. 
Douglas F. Brent, Esq. 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Signature of Clerk or Deputy Clerk 



A 0  440 (Rev. 02/09) Summons in a Civil Action (Page 2 )  
~ 

Civil Action No. 

i 

PROOF OF SERVICE 
(This section should not befiled with the court unless required by Ped R. Civ. P. 4 ( I ) )  

This summons for (name ofindividual end title, ifany) Windstream Communications, Inc. 

was received by me on (dale) 

# I personally served the summons on the individual at @lace) 

on (date) ; or 
I 

fJ I left the summons at the individual's residence or usual place of abode with (name) j>hc/,?/,s FB{p-.@d , - 
, a person of suitable age and discIetion who/resides there, 

on (date) 

# I served the summons on (name ojindividual) 

, and mailed a copy to the individual's last known address; or 

Windstream Communications, Inc. , who is 

designated by law ta accept service of process on behalf of (name of organization) 

on (date) ; or 

0 I returned the summons unexecuted because ; or 

CJ Other (spec23). 
8 .  : I _  

My fees are $ for travel and $ for services, for a total of $ a.oa 

I declare under penalty of perjury that t h i s  information is true. 

Printed name and title 

Additional information regarding attempted service, etc: 

i 
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I 

UNITED STATES DISTRICT COURT 
for the 

Western District of Kentucky 

I 

) 
Dana Bowers, on behalf of herself 

and Others Similarly Situated 
Plaintrff 

V. 
Windstream Kentucky East, LLC 

Defendant 1 

SUMMONS IN A CIVIL ACTION 

To: (DefendantS name and address) Windstream Kentucky East, LLC 
c/o C T Corporation 
41 69 Westport Road 
Louisville, Kentucky 40202 

A lawsuit has been filed against you. 
! 

Within 20 days after service of this s m o n s  on you (not counting the day you received it) - or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States descibed in Fed. R. Civ. 
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or,a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintifrs attorney, 
whose name and address are: 

, 

D. Randal] Gibson, Esq. 
Douglas F. Brent, Esq. 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Date: 
I 1 I 
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i Civil Action No. 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed RI Civ. P. 4 (0) 

%S summons for (name of individual and title. $an)$ Windstream Kentucky East, LLC 

was received by me on (date) 

Cl I personally served the summons on the individual at (place) 

on (date) ; or 

Cl I left the summons at the individual's residence or usual place of abode with (name) Phd I\'& F& pe ,y 
I 

, a person of suitable age and discretion who resides there, 

OR (date) , and mailed a copy to the individual's last known address; or 

I served the summons on (name of individual) Windstream Kentucky East, LLC , who is 

designated by law to accept service of process on behalf of (name of organization) 

on (date) ; Of 

; or # I returned the summons unexecuted because - 

# Other (speczfi): 
I 

I '  * ' 

- My fees are $ for travel and $ for services, for a total of $ 0.00 

I declare under penalty of perjury that t h i s  information is true. 

Server3 signature 
Date: (.Q -zc/-sq 

Printed name and title 

Additional information regarding attempted service, etc: 





SERVICE PROVIDER(§) 
Your InterLATA long distance carr ier(s)  are6: 

ATGT 1-800-222-0300 

Your IntralATA long distance carr ier(s)  are*: 

AT&T 1-800-222-0300 

your Local c a r r i e r  isk: 

WINDSTREAM KENTUCKY EAST, LLC 1-800-347-1991 

* If you have mul t ip le  telephone numbers, fur ther informat ion concerning long 
distance t a r r i e r  assi nments f o r  those add i t iona l  l i n e s  are  on record with 
your loca l  business ovf ice.  
______- 
§ W Y  OR PAYMENTS AND ADSUSTIVENTS 

PAYMENTS 
roru PAYMENTS A~VO AD.~USTMEIMS 

143,57 CR 
143. j7 CR 

S W Y  08 CURRENT CHARGES BY SERVICE PROVIDER 
WINDSTREAM 143 I 57 

CURREM CHARGES DUE 06/14/10 143.57 

\I 
I) 

3 

3 

3 

P 

3 D 

9 G 
9 
i 
2 
I- . 
n 
N 

2 
r 

REGUIATORY PRESENTATION OF CURRENT CHARGES 
The fo l low ing  summary presents your current charges by service type 
as defined by your s ta te  regulatory agency, Totals f o r  each service 
type include applicable surcharges, fees and taxes, 

BASIC LOCAL SERVICE 
HIGH-SPEED IKTERNET 
NON-BASIC SERVICE 

60.38 
34 I95 
48.24 

TOTAL 143.57 

I"0IRTANT INFORMATIOW 
Non-payment o f  the  TOTAL f o r  BASIC charges shown above could resu l t  i n  
disconnection o f  those servicms and may be subject  t o  c o l l e c t i o n  actions. 

Nonpayment o f  a l l  other charges for services l i s t e d  above may r e s u l t  i n  t h e  
disconnection o f  these services and may be subject  t o  c o l l e c t i o n  actions, but 
w i l l  not  r e s u l t  i n  the disconnection o f  basic l o c a l  service,  

i f  no t  pa id  on time, a l a t e  pay penalty o f  2.0% w i l l  apply t o  any unpaid 
balance over 25.00 a f t e r  06/18/10 

Th is  b i l l  includes charges f o r :  

- 

270-765-4830 
270-766-1604 

-- 
~ ~ ~ § ~ ~ D E T A I L  OR CURRENT CHARGES 

service from 05/19/10 t o  06/18/10 
T o l l  charge inqu i r ies  c a l l  1-800-347-1991 

SERVICES 
2 RESIDENi'JAL LINE 
1 DSL ULTRA-RENEWAL 
1 DSL-PROTECTION PLUS 
2 FEATURE PACK A 

TOTAL SERVICES 

SURCHARGE5 AND OTHER FEES 
ACCESS CHARGE PER FCC ORDER 
FCC ACCESS CHG NON PRIMARY RES 
911 SERVICE 
KY GROSS RECEIPTS SURCHARGE 
FEDERAL UNIVERSAL SERVICE FEE 
KENTUCKY LIFELINE SUPPORT 
TRS/TAP SURCHARGE 

34.14 
34,95 
9.95 

32,OO 
111.04 

6,SO 
7.00 
4,92 
1.59 
2.06 

.16 
I os 
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DEREGUIATED ADMINISTRATION FEE 
rorAL SURCHARGES AND o m m  FEES 

TAXES -_ - 
FEDERAL TAX 
STATE TAX 
SCHOOL TAX 
TOTAL TAXES 

1.55 
23.86 

2.59 
4.05 
2.03 

8.67 

TOTAL ICiVOSTUEAM CHARGES 143.57 

WINDSTREAM CUSTOMER MESSAGE 
Important Informat ion f o r  Customers paying by Check 

Windstream may convert your payments by check t o  an e lec t ron ic  Automated 
clearinghouse (ACH debi t  t ransact ion.  The debi t  t ransact ion w i l l  

t o  your f i n a n c i a l  i n s t i t u t i o n  or returned t o  you. This ACH deb i t  
t ransact ion w i l l  not  e n r o l l  you i n  any Windstream automatic deb i t  process 
and w i l l  only occur each t ime a check i s  received, Any resubmissions 
due t o  i n s u f f i c i e n t  funds may also occur e lec t ron ica l l y .  

Please be aware t h a t  a l l  checking transact ions w i l l  retnain secure, and 
payment by check const i tutes acx tance o f  these terms, 

We value your business and appreciate you se lec t ing  Windstream as your 
telecommunications provider I 

appear on your ban I statement, although your check w i l l  no t  be presented 

%. 

SPEND LESS TIME PAYTNG YOUR BILL1 
Windstream o f f e r s  automatic pa ment options t o  inake paying our b i l l  easier. 
Set up AUT0 PAY using your bani aqcount o r  c r e d i t  card. Bot[ a l low your 
Windstream payments t o  be drawn direr. t ly  from your preferred account. 
- NO more stam s 
- No more checRs t o  w r i t e  
- No more worrying about l a t e  payments 
I t ' s  f r e e  and you can s t i l l  receive your paper b i l l  o r  90 green w i t h  
paperless b i l l i n g .  Register today a t  windstream,com/autopay or c a l l  
Windstream Customer service.  

To help us serve you fas te r ,  please br ing  your en t i re  b i l l i n g  statement 
w i t h  you when paying i n  person a t  one o f  our payment center locat ions,  
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FCC 91-64 

FEDERAL COMMUNICATIONS COMMISSION (F.C.C.) 

**l In the Matter of 
IRWIN 

WALLACE 

d/b/a WALL,ACE 
COMMUNICATIONS 
CONSULTANTS, and 

DREW METAL 
CORPORATION, 

Complainants, 

AT&T COMMUNICATIONS 
OF THE SOUTHERN 

STATES, INC., 
and AMERICAN 

TELEPHONE AND 
TELEGRAPH COMPANY, 

Defendants. 

9 

V. 

File No. E-88-1 16 

MEMORANDUM OPINION AND ORDER 

Adopted: February 28, 199 1 ; Released: March 22, 199 1 

*1618 By the Commission: 

1 Irwin Wallace, d/b/a Wallace Communications Consultants, and Drew Metal Corporation (hereinafter, collec- 
tively 'Wallace'), filed the above-captioned complaint against AT&T Communications of the Southern States, Inc. 
and American Telephone and Telegraph Company (hereinafter, collectively 'AT&T'). Wallace alleges that AT&T 
violated Sections 203(a), (b), (c), and 205(a) of the Communications Actm'] by charging other than the published 
interstate tariff rates for a 10-month period from June 1, 1985, to April 24, 1986.[R"21 The complaint was filed as a 
result of a court referral, based on primary jurisdiction, by the United States District Couic, Middle District of Flor- 
ida, Tampa Division (Case No. 87-1093-Civ-T-15(~), July 14, 1988). For the reasons discussed below, we fmd that 
AT&T's actions violated the Act.[M31 

BACKGROUND AND CONTENTIONS OF THE PARTIES 

2. Plaintiffs allege that on March 10, 1986, defendants filed a revision to interstate tariffs F.C.C. Nos. I and 2 pro- 
viding for a gross receipts tax surcharge (GRTS) of 1.5 percent on the total interstate telecommunications services 
provided and billed by AT&T to its FIorida customers. According to Wallace, although this tariff did not go into 

0 2010 Thomson Reuters. No Claim to Ong. US Gov. Works. 
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effect until April 24, 1986, AT&T began charging and collecting the surcharge about June 1, 1985. Wallace con- 
tends that Section 203(a) of the Communications Act, 47 U.S.C. \>> SS\ 203(a), requires AT&T to include within 
its FCC tariffs all charges for interstate cominunication service, that Section 203(b) prohibits AT&T Earn changing 
any of the charges in its tariff without proper notice to the Commission and the public, that Section 203(c) prohibits 
AT&T Eom charging customers a different amount than the charges specified in its tariff, and that Section 205(a) 
provides that when the FCC has prescribed charges for defendants, defendants are prohibited from publishing, de- 
manding, or collecting any charge other than the one prescribed by the Commission and are required to adhere to the 
rates and charges prescribed. Wallace concludes that by charging its customers the GRTS prior to the date the re- 
vised tariff became effective, AT&T violated all of the above sections of the Communications Act. Therefore, Wal- 
lace asserts, AT&T is liable to plaintiffs for injuries caused by the violations, which consist of the amounts paid for 
the GRTS as well as other damages, including reasonable attorney fees and costs of the 

3. AT&T argues that it did not violate the Communications Act. It states that the Florida utility gross receipts tax 
statute expressly permits AT&T to pass on the tax to its Florida customers as a line item and that the tax is a fixed 
percent of the amount billed to end users. Therefore, concludes AT&T, 'for purposes of the Communications Act, 
the Florida tax has the same effect as the federal excise tax and the many state sales and excise taxes that are meas- 
ured by AT&T's interstate gross receipts and imposed directly on the customer (with AT&T under a collection 
duty).' Answer at 7. AT&T asserts that such excise and sales taxes can be collected without tariff authority. In addi- 
tion, AT&T argues that there is no reason to require federal tariffing before it may flow through taxes to customers 
in accordance with state of federal laws that impose the tax. It maintains that to require carriers to tariff each state 
and local tax and to revise the tariff each time the tax is changed would unnecessarily burden both carriers and the 
Commission. Moreover, according to AT&T, Section 203 does not require tariffing of activities which are extrinsic 
to the communications services regulated by the Commission, such as the collection of a tax which Florida allocated 
to its own residents. In answer to complainants' reliance on the fact that AT&T later tariffed the Florida gross re- 
ceipts tax flow through, AT&T explains that although the tariff was not required, it filed an interstate tariff detailing 
its treatment of the gross receipts tax imposed by Florida in conjunction with its general flow through tariff, dealing 
with those states that did not provide specific flow through authority, to avoid any confusion as to whether the Flor- 
ida tax was covered. Finally, AT&T argues that the Communications Act does not authorize the Commission to 
award attorneys' fees and that plaintiffs' request for such damages must be denied.[m51 

4. Complainants counter that the Florida gross receipts tax is a tax on AT&,T, not a tax on its customers, the end 
users: as to the customers, it is a surcharge imposed by AT&T.[""61 Complainants argue that the fact that AT&T can 
recover (flow through) the effects of the tax from the Florida end users does nat change the character of the tax to 
that of an excise or state sales tax. They contend that because the flow through provision of the Florida statute is 
permissive, not mandatory, 'it inherently provides for compliance with any other limitations -- practical, legal, regu- 
latory or other -- which might supersede or otherwise impair the service provider's ability to recover the tax burden 
using the optional flow-through method.' Reply 

at 7-8. According to complainants, both FCC policy and 

"1619 the Communications Act are potential impediments to the optional flow through provision. They argue that 
the flow through provision of the Florida statute does not supersede the FCC's tariff policies, it just makes them 
compatible. An examination of a Florida telephone bill shows that the gross receipts tax surcharge is itself subject 
to state sales and federal excise taxes. These and other factors lead complainants to conclude that the Florida 
gross receipts tax surcharge does not resemble state and federal end user taxes. Finally, complainants argue that 
the surcharge is not 'extrinsic' to the communications services regulated by the FCC, 'but is one element of 
many rate regulated expenses 'affecting the charges' for AT&T's tariffed services. ' Reply at 1 1. 

5. In its complaint, Wallace also requests that the Commission rule that no part of the claim is barred by the 
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statute of limitations, AT&T states that although the complaint alleges that AT&T started charging and collecting 
the GRTS about June 1, 198.5, complainants did not file the complaint in the United States District Court until 
July 3 1, 1987, more than two years later. AT&T concludes that, depending on the billing dates, Section 415(b) of 
the Act, 47 U.S.C. \SS\41Sb), bars all or part of the claims. AT&T rejects complainants' arguments that Section 
415(d) extends the statutory period from two years to two years and ninety AT&T interprets Section 
41Xd) to insure that a party has at least ninety days to bring suit after a carrier has begun an action or collected 
overdue charges. According to AT&T, since complainants had considerably more time than that to bring an action, 
Section 4 1 5(d) is inapplicable. 

DISCUSSION 

6. We do not agree with AT&T's contention that the Florida gross receipts tax need not be tariffed because it 
'has the same effect as the federal excise tax and the many state sales and excise taxes . . . imposed directly on 
the custorner . . I .' Answer at 7.[FN81 To the contrary, the ""3 Florida statute makes it clear that its gross receipts tax 
is a tax on the telecommunications carrier, not on the e n d u ~ e r . ~ ~ ~ ]  Therefore, the tax is not 'extrinsic' to the comnu- 
nications services regulated by this Commission, as argued by AT&T, but is one of many expenses affecting the 
carrier's charges to its customers.FN1o1 Accordingly, AT&T has not supplied any basis for not tariffing its gross re- 
ceipts tax surcharge, and we fmd that its imposition of a gross receipts tax surcharge on the end user before the 
tariff authorizing such a charge became effective was a violation of Section 203 of the Act.w111 

7. Turning to the statute of limitations argument, we agree with AT&T that the purpose of Section 415(d) of 
the Communications Act, 47 U.S.C. \SS\4 1 %d), is to ensure that a customer have at least ninety days to bring suit 
after a carrier has begun an action or collected charges. Section 415(d) does not automatically extend the statutory 
period to two years plus ninety days. It extends the filing period 'to include ninety days from the time (the) charges 
are coIIected by the carrier.' AT&T collected the charges complained of for approximately ten months beginning 
about June 198.5. The ninety days from the time AT&T collected the unlawful charges had passed long before the 
end of the two-year statutory period provided for in Section 4 IS@) and ( c ) . [ ~ ~ ' ~  Therefore the two-year period is not 
extended by Section 4 1 Yd). As a result, the complainants' claims for damages are barred to the extent they seek to 
recover charges alleged to have occurred beyond the two-year period of limitations specified in Section 4 I 5 .  See, 
e.g., Aetna Life Insurance Company v. AT&T, 3 FCC Rcd 2126 (Com. Car. Bur. 1988). 

CONCLUSION AND ORDERING CLAUSES 

8. For the reasons discussed above, we conclude that although it was proper for AT&T to flow through the Flor- 
ida gross receipts tax to its Florida c ~ s t o r n e r s , ~ ~ ' ~ ~  it should not have done so until its tariff providing for the GRTS 
flow through went into effect. Therefore, its flow through of the GRTS from about June 1, 1985 until the appropriate 
tariff became effective on April 24, 1986, was unlawful. However, any damages that might have accrued for charges 
imposed by AT&T beyond the two-year period of limitations specified in Section 415 are barred. 

9. Accordingly, IT IS ORDERED that the complaint filed August 22, 1988, by Irwin Wallace, d/b/a Wallace 
Communications Consultants, and Drew Metal Corporation IS GRANTED to the extent indicated above and IS 
DENIED in all other respects. 

10. IT IS FURTHER ORDERED that the motions listed in footnote 3 ARE DENIED. 

1 1. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order be mailed forthwith to 
the Honorable William J. Castagna, Judge, United States "*4 District Court, Middle District of Florida, Tampa Divi- 
sion. 

FEDERAL, COMMUNICATIONS COMMISSION 
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DonnaR. Searcy 

Secretary 

FNI 47 U.S.C. \SS\\SS\ 203(a)-(c) & 2OXa). 

Page 4 

FN2 It is undisputed that, effective April 24, 1986, the subject charges were published pursuant to AT&T's Tariffs 
F.C.C. Nos. 1 and 2. 

FN3 Plaintiffs have filed various motions involving discovery or admissions (Motion to Compel Complete Re- 
sponse to Plaintiffs' First Set of Interrogatories, Motion of CompIainants for Leave to Serve Document Requests and 
Request for Admission, Motion for Leave t Serve a Second Set of Requests and a Post-Discovery for Admissions 
Brief Containing Proposed Findings of Fact and Conclusions of Law) as well as a letter dated October 5,  1990, en- 
closing a copy of an AT&T pleading in another matter, and citing recent decisions, which, according to plaintiffs 
have a bearing on the instant matter. AT&T has responded to all of these pleadings. We deny these motions and 
will not cansider the additional arguments contained in the October 5, 1990, letter. After a status conference on De- 
cember 20, 1988, AT&T agreed to supply certain information to plaintiffs. If there are any unanswered interrogato- 
ries or requests for admission still pending, the requested information is unnecessary for our resolution of the case, 
since only the legal implications, but not the facts, surrounding AT&T's actions are in dispute. In a footnote in its 
Rely to Answer, complainants also 'urge the Commission to investigate the motivation underlying AT&T's defenses 
and, if found to have been made in bad faith and in breach of its candor obligations to this Cornmission, access fines 
and forfeitures pursuant to Section 205Cbl.' Reply at S, n. 13. We will not consider this request since it was frrst 
raised in complainants' reply. Although ordinarily a complainant would not be in a position to attack the motivation 
behind defendants' defenses Until after the answer to the complaint was filed, in this instance the parties have filed 
numerous pleadings in the court action and were aware of the main arguments of the other party. Absent compelling 
evidence of misconduct, which Wallace has failed to introduce, we will not consider this new issue raised in the 
reply. 

FN4 Plaintiffs, who originally brought this action as a private class action suit in the TJnited States District Court, 
Middle District of Florida, Tampa Division, are looking to that court, which retained jurisdiction, for the award of 
damages and costs. 

FN5 Since plaintiffs are relying on the court for the award of all damages, we will not reach this issue. 

FN6 In support, Wallace cites an article by Dr. Robert Self which criticizes AT&T's tariffs for referring to a gross 
receipts tax surcharge as a tax. According to Dr. Self, such a charge is not a tax, but a surcharge. Taxes, according 
to Dr. Self, are not subject to the federal excise tax, whereas surcharges are. 

FN7 Section 4 15 provides, in pertinent part: 
e) All complaints against carriers for the recovery of damages not based on overcharges shall be filed with the 
Commission within two years from the time the cause of action accrues, and not after, subject to subsection (d) 
of this section. 
(c) For recovery of overcharges action at law shall be begun or complaint filed with the Commission against 
carriers within two years from the time the cause of action accrues, and not afker, subject to subsection (d) of 
this section. . . . 
(d) If on or before the expiration of the period of limitation in subsection (b) or (c) a carrier begins action under 
subsection (a) for recovery of lawful charges in respect of the same service, or without beginning action, col- 
lects charges in respect of that service, said period of limitation shall be extended to include ninety days from 
the time such action is begun or such charges are collected by the carrier. 
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FN8 Federal excise taxes and sales taxes are taxes on the end user, not on the carrier. As a result, those taxes are 
not an expense of the carrier in doing business in the state, and are not tariffed. 

FN9 Pertinent parts of 203.63 of the Florida Utility Code, Gross Receipts Taxes, provide as follows: 

FN203.63 Tax on interstate and international telecommunication services. 
(1) The tax imposed pursuant to this part relating the provisions of any telecommunications services . . . at the 
option of the person supplying the taxable services may be separately stated as Florida gross receipts tax on the 
total amount of any bill, invoice, or other tangible evidence of the provision of such services and may be added 
as a component part of such charge. I . 
(2) The tax is imposed upon every person for the privilege of conducting a telecommunication business, and 
each provider of the taxable services remains fully and completely liable for the tax, even if the tax is separately 
stated as a line item or component of the total bill. 

FNlO AT&T's argument that it would unnecessarily burden both carriers and the Commission to require them to 
tariff each state and local tax and to revise the tariff each time the tax is changed is misplaced. As noted above, car- 
riers are not required to tariff all state and local taxes, but only those levied directly on them as an expense of doing 
business. Filing a revised tariff in this instance is no more burdensome than revising any other tariff when expenses 
change. 

FN22 Complainants also allege that defendants violated Section 20S(al of the Act, 47 U.S.C. \SSDOS(a), by de- 
manding and collecting a charge other than that prescribed by the Commission. Complainants, however, provide no 
evidence to show that the Commission has, in fact, prescribed any rate or rates at issue in the instant complaint. 
Thus, there is no basis for a finding that AT&T's collection of a gross receipts tax surcharge prior to tariffing it vio- 
lated any outstanding Commission prescription pursuant to Section 205(a). 

FN12 Section 415b) establishes a two-year limitation period for the recovery of damages not based on overcharges. 
Section 415(c) establishes a two-year limitation period for the recovery of damages based on overcharges. Although 
AT&T states that Section 41S(b) applies in this instance, it would appear that the appropriate section is Section 
- 4 I SU. 

FN13 See, e.g., Connecticut Office of Consumer Counsel v. AT&T Communications, 4 FCC Rcd 8130(1989), affd 
sub nom. Connecticut Office of Consumer Counsel v. FCC. 9 15 F.2d 75 (2nd Cir. 1990). 

""5 

FCC 
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BY: Vice President 

Lexington, Kentucky 

S2. GENERAL REGULATIONS 

P.S.C. KY. No. 7 
Original Page 27 

EFFECTIVE: August 1,2006 

S2.4 Pavment Arrangements and Credit Allowances (Continued) 

S2.4.5 Provision for Certain Local Taxes and Fees 

a. Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139,210 commenced and 
will continue to add to the bills of customers as a separate item the Kentucky Veterans' Bonus Sales and 
Use Tax levied by KRS 139.200. 

b. When the Company is required to pay the 3 percent utilities gross receipts license tax for schools, 
authorized by KRS 160.613, the Company will increase its rates in any such county in which it is required 
to pay such school tax by 3 percent. This tax will be added to customer bills as a separate item. 

c. There shall be added to the customer's bills, as a separate item, an amount equal to the proportionate part 
of any license, occupation, franchise, or other similar fee or tax now or hereafter agreed to or imposed 
upon the Company by local taxing authorities, whether imposed by ordinance, franchise or otherwise, and 
which fee or tax is based upon a percentage of the gross receipts, net receipts, or revenues of the 
Company. Such amount shall be added to bills of customers receiving service within the territorial limits 
of the taxing authority. Where more than one such fee or tax is imposed, each of the charges or taxes 
applicable to a customer shall be added to the customer's bill as separately identified items. 
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CDMNfJSSlf>M 
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H 
7 F.C.C.R. 3333, 7 FCC Rcd. 3333, 1992 WL 689806 (F.C.C.) 

FCC 92-216 

**1 IN THE MATTER OF 
IRWIN WALLACE, D/B/A WALLACE COMlvlUNICATIONS CONSlJLTANTS , AND DREW METAL 

CORPORATION, COMPLAINANTS, 

AT & T COMMUNICATIONS OF THE SOUTHERN STATES, INC., AND AMERICAN TELEPHONE AND 
TELEGRAPH COMPANY, DEFENDANTS. 

V. 

File No. E-88-116 

Adopted: May 14, 1992; Released: May 29, 1992 

MEMORANDUM OPINION AND ORDER 

*3333 By the Commission: 

I. INTRODUCTION AND BACKGROUND 

1. AT & T Communications of the Southern States, Inc., and American Telephone and 
Telegraph Company (hereinafter, collectively, "AT & 7'") have petitioned for 
reconsideration of the Commission's decision in this proceeding.[FN11 In the Order, 
the Commission held that AT & T violated Section 203 of the Act by flowing through 
the gross receipts tax to its Florida customers for approximately ten months before 
its gross receipts tax surcharge (GRTS) tariff went into effect (from about June I, 
1985 until April 24, 1986). The Commission determined that although it was proper 
f o r  AT & T to flow through the Florida gross receipts tax, it should not have done 
so until i t s  tariff providing for the GRTS flow through went into effect on April 
24, 1986. However, the Commission agreed with AT & T that any damages that might 
have accrued for charges imposed by AT & T beyond the statutory two-year period of 
limitations specified in Section 415 of the Communications Act, 47 U.S.C. § 415, 
are barred . [FN21 

2. Irr its petition €or reconsideration, AT & argues that the Commission erred in 
its holding that AT & T violated Section 203 of the Act. AT & T contends, 
moreover, that even if the Commission properly found a Section 203 violation, it 
erred in concluding that the Federal District Court in Florida, rather than the 
Commission, "has jurisdiction to decide whether and to what extent complainants are 
entitled to recover damages for a technical Section 203 violation that did not 
result in unreasonable or discriminatory charges." Petition at ii (emphasis in 
original). 

11. DISCUSSION 
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3. We find that AT & T has not advanced any new arguments which would persuade us 
to modify o u r  decision, and accordingly we deny the petition for reconsideration. 
AT & T's arguments that the Commission erred in finding a violation of Section 203 
of the Act were, without exception, fully considered and rejected in the underlying 
order and require no further discussion here. However, AT & T's petition does 
raise for the first time the issue whether the Commission should decide whether and 
to what extent complainants may recover damages as a consequence of the violations. 

4. AT & T argues that the Commission declined to reach the damages issues because 
it concluded that those issues had not been referred to the Commission and were 
matters for the United States District Court to decide. It argues that to the 
contrary, "the District Court referred the entire case to the Commission, including 
the issue of damages." Petition at ii (emphasis in original). According to AT & 
T, the "District Court retained jurisdiction only to the extent necessary to 
protect complainants' rights in the event that the Commission were 'unable to 
fashion an appropriate remedy' after deciding the issues of violation and damages." 
[F1'31 Moreover, AT & T maintains that complainants suffered no injury as a 
consequence of AT & T ' s  actions and are therefore not entitled to recover 
damages.[FN41 
holding, it require complainants to produce evidence of losses suffered because of 
AT & T's conduct and decide the issue of damages itself. 

AT & T requests that if the Commission does not vacate its Section 203 

**2 5. Section 1.722(b) of the Commission's rules, 47 C.F.R. S: 1.722(b), provides 
that damages will not be awarded upon a complaint unless specifically requested. 
In the instant case, complainants are not requesting that the Commission determine 
damages. Indeed, complainants specifically stated that they "will l o o k  to the 
court for the award of damages and fees, if any, following resolution by this 
Commission . . . .  I, [FN51 Complainants' Reply to Answer at 12. Accordingly, we reject 
AT & T's suggestion that the damages issue is properly before us. AT & T will 
have a full opportunity before the District Court, which specifically retained 
jurisdiction over the complaint, to present its argument that no damages should be 
awarded. [FN61 

*3334 111. ORDERING CLAUSES 

6. Accordingly, IT IS ORDERED, pursuant to Section 405 of the Communications Act of 
1934, as amended, 47 U.S.C. 5 405, that the petition for reconsideration filed by 
AT & T IS DENIED. [FN71 

7. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order be mailed 
forthwith to the Honorable William J. Castagna, Judge, United States District 
Court, Middle District of Florida, Tampa Division. 

FEDERAL COIvllJlUNICAT I ONS COIVIqI S S I ON 

Donna R. Searcy 

Secretary 
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FNI. 6 FCCRcd 1618 (1991) (Order). 

FN2. The complaint was filed at the Commission as a result of a referral by the 
United States District Court, Middle District o f  Florida, Tampa Division (Case No. 
87-1093-Civ-T-~5(c)) (July 14, 1988). Complainants did not file the complaint in 
the United States District Court until July 31, 1987, more than two years after AT 
& T imposed the surcharge. The record reflects that AT & T charged and collected 
the gross receipts tax surcharge beginning about June 1, 1985, and ending April 24, 
1986. 

FN3. Petition at 12, citing the court's Oxder of April 4, 1988 (emphasis added). 

FN4. AT Fi T ' s  pleadings contain a lengthy argument to support its contention that 
complainants' theory of damages due them is wrong. Because of our action today, 
we need not summarize these arguments or complainants' opposition thereto. 

FN5. To the extent there was any ambiguity in Count 5 of the complaint, this 
statement resolved it. 

FN6. We note that both parties read more into footnote 5 of the Order than is 
warranted. Contrary to the parties' assertions, the Commission did not conclude 
that it did not have jurisdiction to decide whether and to what extent complainants 
are entitled to recover damages (AT & T's Petition at ii) nor did it "[rule] that 
Complainants are entitled to recover the overcharge" (Complainants' Opposition at 
11). The Commission left to the District Court an issue that was not before the 
Commission and over which the court retained jurisdiction. 

FN7. Among the pleadings is this case is complainants' unopposed Motion for Leave 
to File Reply in Excess of Page Limitations. We grant that motion. 

7 F.C.C.R. 3333, 7 FCC Rcd. 3333, 1992 WL 689806 (F.C.C.) 
END OF DOCUMENT 
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EFFECTIVE: August 1,2006 

S2.4 

S2.4.5 

Payment Arrangements and Credit AUowances (Continued) 

Provision for Certain Local Taxes and Fees 

a. Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139.210 commenced and 
will continue to add to the bills of customers as a separate item the Kentucky Veterans‘ Bonus Sales and 
Use Tax levied by KRS 139.200. 

b. When the Company is required to pay the 3 percent utilities gross receipts license tax for schools, 
authorized by KRS 160.61 3, the Company will increase its rates in any such county in which it is required 
to pay such school tax by 3 percent. This tax will be added to customer bills as a separate item. 

There shall be added to the customer’s bills, as a separate item, an amount equal to the proportionate part 
of any license, occupation, franchise, or other similar fee or tax now or hereafter agreed to or imposed 
upon the Company by local taxing authorities, whether imposed by ordinance, franchise or otherwise, and 
which fee or tax is based upon a percentage of the goss receipts, net receipts, or revenues of the 
Company. Such amount shall be added to bills of customers receiving service within the territorial limits 
of the taxing authority. Where more than one such fee or tax is imposed, each of the charges or taxes 
applicable to a customer shall be added to the customer’s bill as separately identified items. 

c. 

’7; I 7/’2006 





May 30,2007 

Joan Coleman 
I4-rSSt-r 
Regufatory and External Affairs 
601 West Chestnut Street 
Louisville, KY 40203 

RE: Fiiing No. TFSZ007-00400 
KY2007-035 - This tariff introduces a surcharge to recover the cost of the Kentucky 
Gross Revenues Tax (GRT) #at is imposed on communications providers by 
KRS136.616. 

Dear Joan Coleman: 

The above referenced filing has been received and reviewed. An accepted copy is enclosed for 
your files. You may also use the following link to access documents related to this filing. 

http:llpsc. ky.govltrf/TR FList Fi t ing s . as  px? I D =TFS2007-00400 

Sincerely, 

Dennis $rent @ley 
Tariff Review Branch Manager 



3oan Coleman ATaT 2 5ti2-562-8601 
President - Kentucky 601 W. Chestnur Street F: 501-582-1547 

Room 508 jartn.cclemzn@att.crrrn 
LouIsvlfIe, KY 40203 VWJ.B'EtCOm 
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Cancels Xinrh Reviscti Page 13.1 

Firs Reviscd P3gc 14 
Cancels Driginal Page I.?! 

On the sktuteemh day ofh13y, 2007, noticc rc! the public of the issuing of sane is being givcii 
in all respecrs. Givcn undcr n~y hmd this sisiccnth day of Mey, 2007. 

, Jodn .%. Cofeman 
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BELLSOUTH 
TELECOMMLJNICATIONS, INC. 

ISSUED May 16,2007 
BY: loan A. Coleman, President - ICY 

KENTUCKY 

Louisville, Kentucky 

GENERAL SUBSCRlBER SERVICES TARIFF PSC KY. TARIFF 2A 
Tenth Revised Page 13. I 

Cancels Ninth Revised Page 13.1 
EFFECTIVE: June I ,  2007 

AZ. GENERAL REGULATIONS 
A2.4 Payment Arrangements And Credit Allowances (Cont'd) 

A2.43 Payment For Service (Cont'd) 
H. A late paymcnt charge of S3.00 and an interest charge of 1.50 percent of die unpaid balance .cCill apply to cach residence 

subscriber's bill with a balance greater than Sb.00 for regulated charges (including amounrs bill& in accordance w<th the tariff 
dealing with the Billing and Collection Services) whcn any undisputed portion of a previous month's bill has not been paid in 
fbll prior to the next billing date A late payment charge of SI 5.00 and an interest charge of 1.50 percent of the unpaid balance 
will apply to each busincss subscriber's bill with a balancc greater than 56.00 for regulalcd charges (including amounts billed 
in accordance with the tariff dealing with die Billing and Collection Services) when any undisputed portion of a previous 
month's bill has not been paid in full prior to the next billing date. The 1.50 percent interest charge is applied to all new 
charges on a subscriber's previou month's bill which were not paid prior to the next biling date. Sate Asencies subject to 
KRS 15.454 slinll be assessed late payment charges in accordance with titat statote. Additional penaIty charges sliall not be 
assessed on rrnpnid penair). charges. Federal Government custoxners are exempt from late payment and/or interest charges. 
Residence subscribers with overdue bill balances for their existing service, which has been temporarily suspend4 for 
nonpaymenb who arc unable to pay the charg~ in i?utl ;nay be allowed to Ruin their local seMcc if they elect to have a full 
toll restricrion placed on their existing service, at no charge, until the charges are paid. These subscribers may arrange to pay 
the outstanding bataice in up to ~ u t l v e  (12) monthly installment payments. An Installment Billing Service Fee may apply as 
specified in Section A4. 
Miscellaneous Fees Associated With Payments 
1. 

1. 

J. 
Paymcnt Convenience Fn: for Payment Made Via Telephone call 
A fee will apply for each inmnce of payment of outstanding chnrges when authorized by the midence subscriber by 
telephone (whether such telephone call was initinfed by the .subscriber or by the Company) and when the merhod of 
payment would allow the payment to be immediately credited 10 the subscriber's account, such as paymcnt via a crcdit 
cud,  an electronic check (&heck), or any other discretionary type paymcnt that may be accepted by the Company 
throush such telephone contacts. This fee will not apply for payments taken directly by subscribers to authorized 
Company payment locations, payments mailed in, automatic funds transfer, and other eonvenlional methods of payments. 
The subscriber would be informed of any applicable ehargcs prior to processing tfie subscriber's rcqucst. 
a. Rates and Charges 

( I )  Per Telephone Reqties~ 
Rate usoc 

(aj Residrncc $3.95 NA 

A2.4.4 Ailownnce For Interruptions 
When &e use of service or facilities firmished by the Company is interrupted due to any cause other than the negligeice or 
willful act o f  thc subscriber or the failure of the facilities provided by the subscriber, a pro nta adjustment of the fixed 
monthly charges involved will be allowed, upon request o f  the subscriber, for the scrvicc and facilities rendered useless and 
inoperative by rcason of the interruption during the time said interruption continues in excess of hvcnty-fotu hours from the 
time it is reponed to or detected by the Company, except as otherwise specified in this Tariff. For thc purpose of administering 
this regulation, every month is considered to have rhiny days. 

Whm the Campany is required to pay fhe three percent utilities gross reccipts license riui for schools, authorized by KRS 
160.613. the Company will increase its rates in any such county in which it is rcquircd to pay such school tax by three percent. 

A2.4.5 Provision For Certzin Siafe AndLocai Taxes And Fees 
k 



GENERAL SUBSCRIBER SERVICES TARFF PSC KY. TARIFF 2.4 
First Revised Page I4 

Cancels Original Page 14 
EFFECTIVE June I,  2007 

BELLSOUTH 
TELECOMMUNICATIONS. INC. 

ISSUED: May 16,3007 
BY: Joan A. Coleman, Presidenr - KY 

KENTUCKY 

Louisville, Kentucky 

A2. GENERAL REGULATIONS 
82.4 Payment Arrangements And Credit Aitowances (Cont'd) 

122.4.5 Provision For Certain State Arid LocaI Taxes And Fees (Cont'd) 
B. 

C. 

Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139.210 commenced and wilI continue to add to 
rhc bills of subscribes as a separate item the Kentucky Vetcrans' Bonus Sales and Use Tiu; levied by KRS 139.200. 
Effective June I ,  2007, rhe Compmy will add IO the bills of subscribes a surcharge to recover the KY Gross Revenues Tax 
(GRT) imposed by KRS 136.616, ?Iris will appear as a separate line item on the CusIomer's bill and will rcad: KY GRT 
Surchnrgc. 

-42.4.6 Reserved For Future Use 
A2.4.7 Reserved For Future Use 
A2.4.8 Variable Term Payment Plan 

.4. General 
I .  The Variable Temi faymcnt Plan (VTPP) is a payment plan which allows customcp; 10 pay a fixed rate for service over 

one of several optional payment periods. A different monthly rate applies for the duration of each pwkd The moiithly 
rate varies inversely with the length of thc payment period e.g., the monthly rate for a short period is greater than that for 
a long period. 
The only paynient period for software (versions) is the one-month period, except where other terms are specified in 
service tnriffs. 
The minimum period is one month, unless othenvise specified in service tarif%. 
During the effective term of  s customer-selccted optional payment pcriod, the monthly rate is not subject to 
Company-initiated change for payment periods longer than one monlh. 
lJnlas specifically mcmpled, services furnished under the Variable Term Payment Plan arc subject IO all gencml 
regulations appiicable lo the provision ofsentice by the Campmy 8s stated elsewhere in this Tariff. 

2. 

3. 
4. 

5.. 

B. Definitions 
ADDITION 
Provision of supplementwy equipment to a custornets installed system up IO the capacity of the system; addition of equipment 
nor classified as an upgrade. 
CONVERSION 
Removal of a customer's installed system and replacement with a different system, under fernis specified in scMce tan%% 
DOWNGRADE 
Tariff-enurnerared changes to an installed system generally resulting in a dwrcasc in capacity, capability andor a lower 
monthly charge. 
EXTENSiON 
A tariff enumerared pcriod of time over which the customer agrees to pay a specified rnte for a service upgmde. 
LICENSE FEE 
A morithly recurring charge, the payment of which givcs customer license IO use an identified software service. 
MINOR EQUIPMENT MODIFICATIONS 
Alterations to an itern or items of senkc installed, as specified in service tariffs. 
PAYMENT PERIOD 
A period of time selected by the customer ffom among those currently offered by the Company, over which the customer 
agrees to pay a specified rate for n service. 



ACCESS SERVICES T.4RIFF BELLSOUTM 
TELECOMMUNICATIONS, IXC. 

ISSUED: May 16,2007 
BY: Joan A. Coleman, President - KY 

KENTIJCKY 

1-ouisvitIe, Kentucky 

E2. GENERAL REGULATIONS 

CONTEKTS 

E2.4 Payment Arrangements And Credit Ailowances 
E2.1.1 
E2.4.2 Minimunr Periods 
E2.4.3 
E2.4.4 
E2.4.5 Reserved For Future lJsc 
E2A.G 
E2.3.7 Title Or Ou.ners11ip Rights 
E2.4.8 
E2.4.9 Optional Payment Plan 
E.3. IO Service Insidlation Guarantee 
E2.3.1 I 

Paynient Of Ram, Charges And Deposits 

Cancellation Of An Order For Service 
Credit Allowance For Servicc lnmruptions 

Re-establishment Of Service Following Fire, Flood Or Other Occurrence 

Billing Of Access Services Provided by Multiple Companies 

Provision For Certain State And Lorn1 Taxes And Fees 

E2.5 Connections 
E2.5.I General 

E2.6 Definitions 

E2.7 Special Promotions 
E2.7.1 Regulations 
E2.7.2 Reserved For Future Use 

E2.8 Resewed Far Future Use 

E2.9 Reserved For future Use 

E2.10 Reserved For Future Use 

E2.4 ‘I Trademarks and Servicemarks Protection 
EZ.1 I .  1 Use of Trademarks 2nd Servicemark 

PSI: KY. TARIFF 2E 
Ninrh Revised Page 2 

Canccls Eighth Revised Page 2 
EFFECTIVE: June 1,2007 

9. I 
9.1 

11.1 
12 
12 
13 
13 
15 
IS 
18 

182.1 
18.2. I 0 

18.3 
15.3 

18.3 

28 
28 
28 

28 

28 

28 

28 
28 



BELLSOUTH 
TELECOMMUXICATIONS, INC. 

ISSUED: May 16, 2007 
BY: Joan A. Coleman, President - KY 

KENTUCKY 

Louisville, Kentucky 

ACCESS SERVICES TARIFF PSC KY. TARIFF ?E 
Eighth Revised Page 18.2.1 

Cancels Seventh Revised P3ge t 8.7.1 
EFFECTIVE June 1,2007 

E2. GENERAL REGULATIONS 
E2.4 Payment Arrangements And Credit Allowances (Cont'd) 

E2.4.10 Service Instailation Guarantee 
-4. The Company assures that orders for services to which the Service Insrellation C~arantee appIies will be instalid md  

available for customer use no later than the Service Date as specified in E5.2.4.B following. ?he Service Installation 
G u m t e e  is applicable only as specified in EG.7.1.C and E7.4.1 .A following-. 
The failure of the Company to meet this commitment m i l l  result in the credit of an amount equal to the nonrecurring charges 
associated with the individual service having the d s s d  Senice Date being applied lo the CUStOItker'S bill. The credit will 
include only nonrecurring charges associated with the services specified in E6.7.1.C and E7.3.l.A following for which 
nonrecurring charges are applicable. The nonrecurring charges will be credited at the rate a! which they were billed. The credit 
will not be provided if a credit of the same nonrecurring charge for the same service i s  provided under any other provisions of 
this Tariff. 
Service lnstallation Guarantees do not apply: 
1. 

E. 

C. 
when f8iIui-c to meet the Service Daie occurs because OC 
a. any act or omission, which shall include an accurate and complete service order from this customer, any other 

customer or any third party, or of any other entity providing a portion of a service, 
b. labor difficulties, governmental orders, civil commotions, criminal actions agains! the Company, acts of God, war, or 

other circumstances beyond the Company's COR~JO~,  

c. unavailability of the custorncr's facilities and/or equipment, 
2. to s e n k e  requiring Special Conmction as set forth in Section El4 following, 
3. to Specialized Service or Arrangements or Individual Case Basis filings, 
3. for jointly provisioned services except as stipulated in 5 following 
5. IO BellSouth SWA or Special Access (aka. BelISouth SPA) insfaallation, niovcs and amngcnients of service with M 

ngrecd upon senice date interval of four business days or less following the Application Date ofthz service order. 
Tn addition, Service Instfiliation Guarantees will not apply during a declared h'ational Emergency. Priority insmilntion of 
National Security Emergency Preparedness (NSEP) telecommunications services shall take precedence. 

Effective June I ,  2007, the Company wilI add to the bills of subscribers a surcharge to recover the KY Gtoss Revenues Tnx 
(GRT) imposed by KRS 136.616. This will appear as a separate line item on the customer's bili and will read ICY GRT 

E2.4.1 I Provision For Certain State And Local Taxes And Fees 
A. 

' surcharge. 

0 

0 



Service List for Case 2010-00447

D. Randall Gibson
Stoll Keenon Ogden, PLLC
2000 PNC Plaza
500 W Jefferson Street
Louisville, KY  40202-2828

Jeanne Shearer
VP - State Government Afairs
Windstream Kentucky East, LLC
4139 Oregon Pike
Ephrata, PA  17522


