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BEFORE THE PUBLIC SERVICE COMMISSION

NOV 16 2010
PUBLIC SERVICE
Dana Bowers COMMISSION
PETITIONER
- CASE NO. 2010- 0044/

Windstream Kentucky East, LLC

PETITION FOR DECLARATORY RULING

Petitioner Dana Bowers (“Petitioner” or “Plaintiff”), a telecommunications service
customer of Windstream Kentucky East, LLC, by counsel, hereby petitions the Commission to
declare! that Defendant, Windstream Kentucky East. LLC (“Windstream™) violated KRS
278.160 when it charged her, and its other customers, an unfiled rate for telecommunications
services provided under tariff. This declaratory ruling is sought with respect to one of several
counts of Petitioner’s Complaint currently pending before the United States District Court for the
Western District of Kentucky in.Dana Bowers v. Windstream Kentucky East, LLC, et al., Civil
Action No. 3:09-CV-440 (the “Judicial Proceeding”). That count has been stayed, but not

dismissed, by the Court so that the Commission may issue a declaratory ruling®> After the

! The Commission has previously considered petitions for declaratory rulings. See, e.g., East
Kentucky Power Cooperative’s Request for a Declaratory Ruling on the Application of
Administrative Regulation 807 KAR 5:056 To Its Proposed Treatment of Non-Economy Energy
Purchases, Ky. PSC Case No. 2004-00430 (Order dated Nov. 9, 2004) (docketing a request for
legal interpretation as a petition for declaratory ruling).

% Bowers v. Windstream Ky. East, 709 F. Supp. 2d 526 (W.D. Ky. 2010). A slip copy of the
Court’s Order and Memorandum Opinion staying Count III of the Complaint pending ruling by
the Commission is attached hereto as Exhibit A. On page 13 of the Memorandum Opinion, the
Court explains its reasons for retaining jurisdiction.

112694.134900/629180.3
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Commission has ruled, Petitioner will file a copy of the ruling with the Court so that the portion
of the lawsuit that has been stayed pending PSC action can proceed.
ok ok ok ok

1. The Commission has ruled that, when a utility has violated KRS 278.160,
“customers subject to the billing could initiate administrative or judicial proceedings” for such
violation.’

2. Petitioner purchases telecommunications services from Windstream, which is
governed by tariff P.S.C. Ky. No. 7. Petitioner initiated a judicial proceeding, on behalf of
herself and other Windstream customers, upon learning, among other things, that Windstream’s
“KY Gross Receipts Surcharge,” equal to as much as 2.6% of the other charges on the bills of
Petitioner and Windstream’s other Kentucky customers, does not appear in its Kentucky tariffs.
This claim appears as Count III in Petitioner’s Class Action Complaint, attached hereto as
Exhibit B.

3. A sample of Petitioner’s bill, which includes the untariffed “K'Y Gross Receipts
Surcharge,” is attached as Exhibit C.

4. KRS § 136.616(2)(b), enacted in 2005 and effective January 1, 2006, imposes a
1.3% gross revenues tax on communications service providers, including Windstream. The tax
is not imposed upon Ms. Bowers or any other customers of communications service providers.

Accordingly, the tax increased Windstream’s cost of doing business.

> The Harbor at Harrods Creek Condominium Ass'n v. Fourth Avenue Corporation — Long
Corporation, Joint Venture d/b/a Shadow Wood Subdivision Sewer Service, PSC Case No. 2000-
379 (Order dated Aug. 14, 2001), at 7.




5. The Commission has determined that a utility’s recovery of external expenses,
including taxes, from a customer will necessarily be through a “rate.”*

6. KRS 278.160(2) states, in pertinent part, “No utility shall charge, demand, collect,
or receive from any person a greater or less compensation for any service rendered or to be
rendered than that prescribed in its filed schedules.”

7. In 2007, Windstream increased its rates on all customers by adding a line item to
its invoices it called the “KY Gross Receipts Surcharge,” which appears to be 2.6% of billed
revenues. Windstream continues to charge its Kentucky customers the “K'Y Gross Receipts
Surcharge.” The charge is being applied to utility services and to non-jurisdictional services like
broadband and inside wire protection plans, but this petition is concerned with the unfiled rate
Windstream applies to jurisdictional telecommunications services offered under its Kentucky
tariffs.’

8. Petitioner subscribes to telecommunications services provided under

Windstream’s federal and Kentucky state tariffs. Windstream amended its federal tariffs to

include the KY Gross Receipts Surcharge in August 2008, more than a year after it began

* Delta Natural Gas Co., Inc. Experimental Alternative Regulation Plan, PSC Case No. 99-046
(Order dated May 10, 1999) (proposal for additional charges to customers over and above
general rates is a “rate” under KRS 278.010(12)). See also Big Rivers Electric Corp., Case No.
95-027 (August 25, 1995) (denying request of Big Rivers to pass through a tax payment via the
fuel adjustment clause, explaining that it was Big Rivers’ supplier’s obligation to pay the tax in
question, and the supplier, NRG, should have increased its rates to recover any utility gross
receipts license tax); Local Taxes and/or Fees Tariff Filing of General Tel. of Ky., PSC Case No.
7843 (Order dated October 3, 1980); ¢/ KRS 160.617, which permits a utility to “increase its
rates” in any county in which it is required to pay the three per cent school tax imposed by KRS
160.613. The utility’s bills must describe the new charge as a “rate increase for school tax.”

3 Petitioner has asserted various common law claims in the Judicial Proceeding concerning
Windstream’s rate increase for services over which the Commission and FCC do not have
jurisdiction.




collecting the rate. Windstream never amended its Kentucky tariffs to add the KY. Groés
Receipts Surcharge.

9. In response to Plaintiff’s Class Action Complaint, Windstream filed a motion
asking the Court to dismiss or stay the Complaint, including Count III, pertaining to the violation
of KRS 278.160. Windstream contended, among other things, that the Federal Communications
Commission and the Kentucky Public Service Commission have primary jurisdiction over the
Filed Rate Doctrine issues pertaining to its federal and state tariffs, respectively.

10.  The Court denied Windstream’s motion as to Plaintiff’s claim that Windstream
violated federal law when it failed to amend its federal tariff to include its “K'Y Gross Receipts
Surcharge” prior to collecting that surcharge, finding that the Federal Communications
Commission had already ruled on the issue in In the Matter of Irwin Wallace v. AT&T
Communications of the Southern States, Inc., 6 FCC Red 1618 (1991), on reconsideraz‘ibn, 7
FCC Red 3333 (1992). A copy of that FCC decision is attached hereto as Exhibit D.

11.  The Court stayed Count III pertaining to the violation of KRS 278.160, deferring
to the Commission as to [a] whether it would rule as the FCC ruled in Irwin Wallace that the
operating expense resulting from a tax imposed on a carrier could not be passed on to customers
unless the amount to be recovered is tariffed; and [b] whether it would find that Windstream’s
general tariff language in one of its applicable Kentucky tariffs, in the section called “Provision
for Certain Local Taxes and Fees,” is not sufficient to cover taxes imposed on the carrier by state
authorities (the tariff language provides additional line items only for amounts “equal to the
proportionate part of any license, occupation, franchise, or other similar fee or tax now or

hereafter agreed to or imposed upon the Company by local taxing authorities...”) [Memorandum




Opinion, 9-12] (emphasis added). A copy of this section of Windstream’s Tariff No. 7 is
attached hereto as Exhibit E.

12.  Ample precedent supports Petitioner’s Petition for Declaratory Ruling. The
Commission has repeatedly and consistently ruled, pursuant to KRS 278.160, that no utility may
charge or collect for service an amount other than that which is specified in its filed tariffs. It has
applied that principle to individual rate components as well. In January 2008, for example, the
Commission approved an LG&E tariff amendment adding recovery of a franchise fee, such
recovery to begin “on and after February 1, 2008.”® LG&E had been paying that franchise fee
since 2005. Due to oversight, LG&E had not amended the tariff to add the franchise fee
recovery, and therefore did not collect any amounts from its customers prior to the date the
Commission approved the new tariff.

13.  Language in Windstream’s Tariff P.S.C. KY. No. 7 providing for recovery of
“local” taxes and fees does not include “state” taxes. The tariff does not mention a “KY Gross
Receipts Surcharge.” Nor does it specify an amount, a percentage, a formula, or a calculation for
a “KY Gross Receipts Surcharge.” Under Kentucky law general notice language is legally
ineffective for any given rate until that rate is added to the tariff. KRS 278.160(2) states that no
person shall receive service from “any utility for a compensation greater or less than that
prescribed in such schedules” (emphasis added). Knowing whether a rate demanded by the
utility is “greater or less than” a “prescribed” rate necessarily means that rate musf be
ascertainable after reading the tariff. Likewise, the Commission’s regulations governing tariffs
require the utility to file schedules of “all its rates.” 807 KAR 5:011, Section 2 (emphasis

added). Filed rate schedules must include a “clear statement of all rates” and rates must be

$ Application of Louisville Gas & Electric Company for Approval of Revisions to its Tariff
Governing Recovery of Franchise Fees, PSC Case No. 2007-00521 (Order dated Jan. 31, 2008).




“readily ascertainable” from the schedule. See 807 KAR 5:011, Section 4. Moreover, the “KY
Gross Receipts Surcharge” has been used by Windstream to collect approximately double the
amount of the state tax that applies to communications service providers. Obviously, that is not
an amount “equal to” the tax rate, and Tariff No. 7 does not cover what Windstream has done
with the unfiled “K'Y Gross Receipts Surcharge.””’

14.  Windstream Tariff PSC KY. No. 8 is also at issue in the Judicial Proceeding.
Windstream Tariff PSC KY. No. 8, a 565 page access services tariff, makes no reference even to
“local” taxes, much less to the “KY Gross Receipts Surcharge” or to recovery for any other tax
expense. Accordingly, Windstream lacks any authority to impose its “KY Gross Receipts
Surcharge” on any customer purchasing access services from Tariff PSC KY. No. 8.

15.  Petitioner requests that the Commission declare that to the extent that Windstream
has applied the “K'Y Gross Receipts Surcharge” to any services provided under Tariff No. 7, as

well as Tariff No. 8, it has violated KRS 278.160.

7 The way to comply with KRS 278.160 and the Commission’s tariffing regulations is to
prescribe the rate that a carrier is imposing to recover a tax expense, and then collect only that
rate, subject to any restrictions imposed by law. BellSouth Telecommunications, Inc. filed tariff
revisions in 2007 to recover some of its expenses associated with the state gross receipts tax. See
Exhibit F. o
8 Petitioner is not a customer of Windstream Kentucky West or Windstream Communications,
Inc. but those sister companies were named as defendants in Petitioner’s class complaint. The
Commission should consider in this case whether Windstream Kentucky West’s tariffs P.S.C.
No. 4 and P.S.C. No. 5 and Windstream Communications Inc.’s Local Exchange tariff and Tariff
No. 3 support the collection of a 2.6% “KY Gross Receipts Surcharge” on tariffed services.




WHEREFORE, Petitioner respectfully requests that the Commission enter its ruling
declaring that Windstream violated KRS 278.160 when it increased its rates for tariffed services
in order to recover from its customers the state gross receipts tax imposed on it without having

amended its Kentucky tariffs to include that rate increase.

Respectfully submitted,

D. Randall Gibson
Douglas F(Brent
Deborah T. Eversole

StoLL KEENON OGDEN PLLC
2000 PNC Plaza

500 West Jefferson Street
Louisville, Kentucky 40202
Phone: (502) 333-6000

Fax: (502) 333-6099

Counsel for Dana Bowers

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing has been sent, by United States

Mail, postage prepaid, to Joseph L. Hamilton, Mark R. Overstreet, and Marjorie A. Farris,
STITES & HARBISON, PLLC, 400 West Market Stree ite 1800, Louisville, KY 40202.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

CIVIL ACTION NO. 3:09-CV-440-H

DANA BOWERS ' A | PLAINTIFF

A

WINDSTREAM KENTUCKY EAST,LLC,, et. al. - : DEFENDANTS
MEMORANDUM OPINION

Plaintiff, Dana Bowers (“Bowers™) brings this putative class action lawsuit alleging that
Defendants Windstream Kentucky Easf, LLC (“Windstream East”), Wiﬁdstream Kentucky West,
LLC (“Windstream West”), and Windstream Cqmmunications, Inec. (“Windstreé.m
Communications™) (collectively,"‘Windstream” or “the Windstream companies™), overcharged
her for monthly telecommunications services and included misleading statements on her bi]is, in
* violation of various federal and state statutes and common law. The matter is before the Court on

Defendants’ Motion to Dismiss or Stay.

On April 20, 2010, the Court conducted an hearing to discuss the various issues and to”
clarify certain arguments the briefs presented. This case raises interesting questions about th¢
proper forum for resolving disputes over regulated utilify tariffs. These questions are crystalized

in the Court’s application of the judicial doctriﬁe of_primary jﬁrisdiction. For the reasons set

forth below, the Court will partially grant Defendants’ motion by staying Count ITI. The Court
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will deny the remainder of Defendant’s Motion to Dismiss ér Stay.!
L

Plaintiff BoWers isa reéidential customer of Windstream East, a telecommunications
company.? 'Windst;eam East is affiliated with teleéomtnunications' companies Windsﬁeam West
and Windstream Communications.? Collectively, the Windstream companies provide services to
_ hundreds of thousands of Kenﬁ;cky customers in forty-plus counties. Plaintiff filed this putative
class action in June 2009, alleging that for the two years prior to the Complaint, the Windstream
compam'e;s overcharged her and other customers and used fnisleading descriptions of certain
_charges on their bills. Specifically, Bowers alleges that the Windstream cd.ﬁnpanies charged
customers fo; .E-l tax imposed by Kentucky statute without updating their “tariffs,” or schedules of

rates on file with the Federal Communications Commission (“FCC™) and the Kentucky Public

Service Commission (“PSC”). Furthermore, Bowers claims that even after the Windstream

companies updated their tariffs, thej charged more than those 'tariffs allowed. Bowers also
alleges that the manner in which the Windstream companies described and 'applied their charges
was misleading and violated federal and state law.

This case involves a reéulatory system established to govern telecommunications

company charges. The Court will address that broad regulatory framework next.

! If it becomes clear, at a later point in this litigation, that a stay is appropriate because of new facts or legal
questions, the Court will revisit its decision at that time.

, 2 For the purposes of this motion, the Court assumes the truth of Plaintiff’s factual allegations. Minger .
Green, 239 F.3d 793, 797 (6th Cir. 2001), citing Gao v. Jenifer, 185 F.3d 548, 552 (6th Cir. 1999).

% The Windstream Defendants are “affiliates” within the meaning of 47 U.S.C. § 153(1).

9 -
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A.

Wiﬁdstream East, Windstream West and Windstream Communications provide various
interstdte and intrastate telecommunications services. As sﬁch, The Federal Communications Act
'of 1934 (“the Communications Act”), 47 U.S.C. § 151 ef seq., regulates some of their interstate
services. Section 203(a) of that Act requi‘res that the companies file schedules With the Federal.
Communications Commission, (“FCC”), descrlbmg, among other thmgs all of the rates and
charges for their services. These schedules, commonly called tariffs, are public documents “that
set[] forth the services offered by a telecommunication carrier, the fees charged for those
services, and the terms on which thosa servibes are offered.” AT&T Commn'cs of S. States, Inc.
. BeliSouth Telecom;zz., Inc., 268 F.3d 1294, 1296 n. 4 (11th C]l' 20011‘). The FCC tariffs control
the rights and liabilities for interstate services between the Windstream companies and their
customers. Section 203(c) of the Commuﬁications Aét states that “no carrier shall (1) charge,
demand, collect or .receive a greater or less or different compensation ... than the charges
épeciﬁed in the schedule then in effect.” 47 U.S.C. § 203(6).

The Windstream companies also provide intrastate telecommunications services. The
Kentucky Public Service Commission (“PSC” or “Kentﬁcky PSC”) regulateé the rates for some
of those services. Like federal fariffs, PSC tariffs for intrastate services control the rights and
liabilities b_etweén the Windstream companies and their customers. @S § 278.160(2) étates that
“Injo utility shall charge, demand, collect, or receive from any pefson a greater or less
compensation for any service rendered or to be rendered than that preécribed in its filed

schedules.....”
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B. -

To give proper context to the Corﬁpléint, the Court will déscﬁbe the events pr-edating the
disputed charges. In 2005, Kentucky’s legislature enacted a statute that impésed a 1 3% tax on
the gross revenues of telecommunications providers, including the Windstream companiés. See
KRS § 136.616. As orig%naﬂy passed, the statute prohibited telecommunications providers from .
collecting the tax directly from the customer or separately stating the tax on the customer’s bill.
KRS § 136.616(3). No oné challenged Kentucky’s right to impose the tax or the providers’ right
to pass it on to their customers. The teleéom companies did object, however, to the provision
prohibiting them from adding a line item to their bills ékplaining Why. they had raised prices. Id.

In short order, the telecom companies challenged the constitutionality of the provision in
- federal court. In February 2007; the Easfem District of Kentucky struck down the no-staﬁng— |
the-tax provision, after ﬁﬁding that it prohibited more speech than necessary a1'1d thus violated
the First Amendmént’s free speech protections. Bellsouth Telecomm., Inc. v. Farris, 2007 U.S.
Dist. LEXIS 13993 (E.D. Ky. 2007), aff"d in part and reversed in part by 542 F.3d 499 (6th Cir.
2008). The Sixth Circuit later affirmed that decision. /d.

On June 22, 2007, after the courts invalidated the Kentucky statutory provision, the
Windstr;aam.éémpanies began adding the pass-through tax, which they called the “Kentucky
Gross AReceipts Surcharge” (hereinafter “Surcharge” or “Kentucky Surcharge”), to their
customers’ bills.* A one-tirﬁe statement on the June 22 bill said that “[e]ffectivé with this billing

statement, the Kentucky Gross Receipts Surcharge will begin appearing on your bill. This

* # The exhibits to the pleadings only show the Windstream East statements. The Court presumés, for the
purposes of its analysis here, that the Windstream West and Windstream Communications bills used the same

language. '
4
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surchargé recovers a tax impoéed by the sfate of Kentucky on all cbmmuﬁicatiogs and
entertainment pfoviders.” On the TJune 22 bill and all future bills, Windstream listed some portion
-of vthe Surcharge as a “Regulated” cost, and another portion of the Su:rcharge asa “Dereguléted”
cost. A recurring note labeled “Gross Receipts Tax/Surcharge” in the “Taxes, Surcharges and
Fees” Section of each bill stated “This charge recovers for a tax that is imposed either on
Windstream or on customers directly by various states for the provision of communications
~services. In the case of gross receipts surcharges, they are not government méndated charges.”

Irrespectivé of the disclosures on the customer bills, Plaintiﬂ notes that the éertinent
federal and state téfiffs did not give Defendants the authority to charge the taxes to customérs
under any circumstances. Though the Windstream companies added the Su:r‘chargve’to customers’ -
bills in June 2007, they did not list the Surcharge on their federal tariffs until August 7, 2008.°
- The Windstream companies never added the Surcharge to their Keﬁtucky tariffs.

Additionally, Plaintiff ciaims that even after the Windstrea_m companies added the |
Surcharge to theif federal tariffs, the companies cﬁarged their customers more than the 1.3%
imposed upon them by the state of Kentucky. Plaintiff also alleges that Windstream’s bills
added-the Surcharge to services that were not taxed under the Kentucky statute, including
internet and cable services. |

Thus, on June 22, 2009 Plaintiff filed her Complaint seeking (1) damages in the amount

5 When it was added, the Kentucky Surcharge was provided for in Section 2.4.1 of Windstream’s FCC
tariffs, under “Taxes, Fees and Surcharges.” It reads: “There shall be added to the customer’s bills, as a separate
item, an amount equal to the proportionate part of any license, occupation, franchise, or other similar fee or tax or
cost of a tax not or hereafter imposed upon the Telephone Company’s interstate revenues by a taxing jurisdiction,
and which fee or tax is based upon a percentage of the interstate receipts of thé Telephone Company. Where more
than one such fee or tax is imposed, each of the charges or taxes applicable to a customer shall be added to the
customer’s bill as separately identified items. Such taxes or fees will not be applied to the Federal Universal Service -
Fee or Lifeline services. The taxing jurisdiction and applicable factors are as follows Kentucky (Gross Revenues
Tax Surcharge) 1.31%. .
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of the overcharge, (2)an injunction‘ against the Wilidstrear;u companies and (3) an award of
attorney’s fees.
o

The parties dispute whefher Defendants Windstream West and Windstream
- Communications are properly before tﬁe Court. As noted above, Plaintiff asserts claims against
Windstream East, Windstream West and Wiﬁdstream Communications; even thoﬁgh she is only
a customer of Windstream East and has no relationship with the other companies. She contends
that the “juridical link” dbctn'ﬁe allows her to join the other Defendants, especially where, as
here, the companies are affiliated and operate under the same Bﬂh’ng policy. Defendants argue
that the doctrine does not apply and that the Court should dismiss claims against Windstream
West and Windstream Communications.

- To have standing, Plaintiff must (1) have suffered an actual, concrete and particulérized |
“mj@ in fact” that (2) hasva causal connection with Deféndant’s actioﬁ and (3) is redressable in ’
court.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). Though Plaintiff fails the
second and third prongs of the test, she asserts that the “juridical link doctrine,” discussed in
Thompson v. Board of Education of the Romeo Communfly Schools, serves as an exception to the
typical rules of standing. 709 F.2d 1200, 1204-05 (6th Cir. 1983). The Thompson case involved
gender discrimination claims by 22 female school teachers against various school boards based
on the boards"’creatment of éregnancy'leave. Id. at 1200. There, the Sixth Circuit cited two
limited exceptions to the ruie requiring each plaiﬁtiff in a class to have a cause of action against
each defendant:

(1) Situations in which all injuries are the result of a conspiracy or concerted
schemes between the defendants at whose hand the class suffered injury; and

6
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(2) Instances in which all defendants are juridically related in a manner that suggests
a single resolution of the dispute would be expedmous

Id. '(erqphasis in original) citing La Mar v. H & B Novelty & Loan Co., 489 F.2d 461, 3;62 (9th
- Cir. 1973). The Court went on to say that the juridical link doctrine ig most often applied
“[wlhere all the members of the défendant class are officials of a sin’gle state and are charged
with enforcing or uniformly acting in accordance with a state statute, or common rule or practice
of state~W1de application, which is alleged to be unconsntutlonal ” Id. at 1205 (cmng Muddv. -
Busse 68 F. R D. 522, 527-28 (N.D. Ind. 1975). [ﬂtlmately, the Thompson court refiised to apply
the juridical lmk doctrine because the facts of its case did not involve a state statute or uniform
policy being applied statewide by defendants. Id. at 1205. Outside of the Thompson case, the
-Sleth Circuit has not addressed the juridical link doctrine at length.® o

Rather than apply the seemingly narrow juridical link doctrine to circumstances in which
the Court has little infofmaﬁon, the Court will address the standing issue in a more
straightforward fashion. Plaintiff will have until July 1, 2010, to find and join additional -
Plaintiffs who ;re customérs of Windstream West and Wiﬁdstream Communications. In the
interim, the Court will only address Plaintiff’s claims against Windstream Bast.

HI.

Defendants’ first argue that the doctrine of primary jurisdiction requires the Court to éfay

the action or dismiss Plaintiff’s claims. The Complaint warrants a stay or dismissal, Defendants

© say, because it implicates matters that should be decided in the first instance by either the FCC or

" $Both parties reference Fallick v. Nationwide Mutual Insurance Co., 162 F.3d 410, 421. Fallick is
dissimilar to the case at hand because it involved only one defendant, Nationwide, against whom the plaintiff had a
cause of action. Here, Bowers seeks to maintain a cause of action agamst affiliated companies, when she is only a
customer of one.
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the PSC.

“The doctrme of primary jurisdiction, like the rule requmng exhaustion of administrative
remed1es is concemed with promoting proper relatlonshlps between the courts and
administrative agencies charged with particular regulatory duties.” US v. W. Pac. R R. Co., 352
U.S. 59, 63 (195 6). Primary jurisdiction “applies where a claim is originally cognizable in the
courts, and comes into play whenever enforcement of the claim requires the resolution of issues
which under a regulatory scheme, have been placed within the special competence of an
administrative body.” /d. at 64. The Supreme Court has said there is no defined formula for when
a court should apply the doctrine. It stated:

~ In every case the question is whether the reasons for the existence of the doctrine are
present and whether the purposes it serves. will be aided by its application in the
particular litigation. These reasons and purposes have often been given expression

by this Court. In the earlier cases emphasis was laid on the desirable uniformity

which would obtain if initially a specialized agency passed on certain types of

administrative questions. See Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 204

U.S. 426. More recently the expert and specialized knowledge of the agencies

involved has been particularly stressed. See Far East Conference v. United States,

342 U.S. 570.

ld

In the context of tariffs, the Supreme Court has said that courts should not make tariffs,
but may, in certain circumstances, construe them. /d. at 66. Specifically, a court may construe a
tariff if doing so is solely an issue of law. Id. Where construction requires factual determinations
and discretion in technical matters, a court should-defer to the appropriate agency. Id., citing
Great N. R. Co. v. Merchants Elevator Co., 259 U.S. 285-91. The Supreme Court went on to say

that “[c]ertainly there would be no need to refer the matter of construction to the Commission if
: > eed ‘ :

-that body, in prior releases or opinions, has already construed the particular tariff at issue or has
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clarified the factors 'underlying it.”A Id. at 69, ciﬁng Crancer v. Lowden, 315 U.S. 631.

V Thﬁs, the Court will consider whether the relevénf regulatory agencies ﬂave already
spoken on the issués raised in each of Plaintiff’s claims, and if not, whether the quéstions
presented here require deferral for some other réaso_n, suéh as the need to promdte uniformity or
to have the quesﬁon heard by a decision maker with specialized knowledge.

| A.

In Count I, Plaintiff asserts that Wiﬁdstream East overcharge& her for
telecommﬁnications services in violation of 47 U.S.C. § 203 (c). She claims that: (1) prior to
August‘2008, Windstream East overcharged her because its FCC tariffs did ﬁot include a
provision for the Kentucky Surcharge; and (2) after August 2008, Windstream East overcharged
her by charging more than the 1.3% that its federal tariff allowed for the Kentucky Surcharge.
Each of Plaintiff’s overcharge claims are premised on the “Filed Rate‘Doctrinbe” which says that
a telecommunications carrisr’s ﬁled’ tariff céntains the on.15.r lawful rate that‘ a carrier may charge
for a service. Spéciﬁcally, 47 U.S.C. § 203(c), reads “no carrier shall ... vcharge, demand, collect
or receive a greater or less or differeﬁt compensation for such communication or for any service
in connection therewith” other than “the charges specified in the schedule then in effect.”

Plaintiff argues that primary jurisdiction should not apply because the FCC tariff is
unambiguous and because the FCC, in Inn the Matter of Irwin Wallace v. AT&T: Communicéztions :
of the Sou.z‘hern States, Inc., has already determined that a telecommunications Company »niay not
pass along a tax until the company’s tariff actually authorizes the pass-through tax. 6 FCC Red
1618 (1991), on reconsideration, 7 FCC Red 3333 (.1992). TheIrwin Wallace opinion

distinguished taxes imposed .djrei:tly on the customer and taxes that are imposed on the
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telecommunications carriér, but are permitted to be passedbonto the customer. 6 FC.C'Rcd 1618
(1991) at g 6. ‘The utility can apply the former without any mention in a tariff; it cannot pa:s;s
along its own taxes, ]ioWe_ver, without speciﬁé tariff authority. Id. The Irwin Wallace opinion
concluded that a taﬁ applied to a telecommunications carrier was not “extrinsic,” but rather was
“one of the many expensés_ affecting the carrier’s charges to its customers.” Id. Accordingly,
the FCC foﬁnd that “imposition of a gross receipts tax surcharge on the end use ‘beforel the tariff -
authorizing such a charge became effective was a violation of Section 203 of the Act.” Id.
(footnotes omitted). |
The plain language of 203(c) and the FCC’s decision in Jrwin Wallace indicates that
Windstream may not pass on a tax imI.)osed» directly upon it without first updating its tariff, and
may not charge more than its tariff allows after the pass-through tax is added to the tariff. The
Court can resolve this issue on its own. Consequently, the Court finds no reason to stay or
dismiss on primary jurisdiction Q‘ouﬁds.
| B.
Céunt I is similar. Plaintiff asserts that, based on the same factual allegations as Count
I, Windstream East imposed on Plaintiff an unlawful charge in violation of 47 U.S.C. § 201(b)
and 47 U.S.C. § 207. The language of 47 U.S.C. § 201(b) says: “All charges, practices,
classifications, and regulations for and m conpectibn with such Qommunication service, shall be
just and reasoﬁable, and aﬁy such charge, practice, classification, or regulation that is unjust or

unreasonable is hereby declared to be unlawful.”” The analysis under Count I applies equally to

747U 8.C. § 207 addresses recovery of damages. It reads “Any person claiming to be damaged by any
common carrier subject to the provisions of this Act may either make complaint to the Commission as hereinafter
provided for, or may bring suit for the recovery of the damages for which such common carrier may be liable under
. the provisions of this Act, in any district court of the United States of competent jurisdiction, but such person shall

10
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Count II. The Court concludes that. this Count is also properly before the Court.

Defendants point to language in In re Long Dist. Telecomms. Liﬁg. v. ITT-U.S.
Transmission Sys., Inc., where the Sixth Circuit concluded that a plaintiff’s 201(b) claims were
within the primary jurisdiction of the FCC. 831 F.2d 627, 631. The Court seﬁd “I's]ection 201(b)

_speaks in terms of reasonableness, and the very charge of Count I is that defendants engaged in .
uﬁfeasonablé practices. This is a detgrmination that ‘Congress has placed squarely in the hands
of the FCC.”” Id. citing Consolidate Rail Corp. v. National Ass’n of Recycling [ﬁdustries, Inc., |
449 US. 609, 612 (1981). However, a closer look at this case revéals that its facts are I.na';erially
different than those heré. The Long bfstance case dealt with claims related to defendants’
practice of charging for uncompleted calls, ring time and holding time and failing to infoﬁn
customers of this practice. 831 F.2d at 627. Determining whether that practice was reasonable

under 201(b) was a novel question, unlike the one présented and already answered in Count I. It

required the expertise of regulators, who could offer a uniform solution. Because the FCC has
already cleaﬂy answered the claims here, the Sixth Circuit’s language in Long Di&tance is not
: app]icéble. |
| C.
In Count ITI, Plaintiff asserts that, based on its Kentucky tariff, Windstream East '
overcharged for intrastate services in \}iolation of KRS 278. 160(2). Plaintiff alleges that the
relevant PSC tariffs did not authorize Windstream East to pass along the Kentucky Surcharge to

its customers. The language of the Kentucky statute is similar to that of the federal statute.® The

not have the right to pursue both such remedies.

8 KRS 278.160(2) states, in part: “No utility shall charge, demand, collect, or receive from any person a
greater or less compensation for any service rendered or to be rendered than that prescribed in its filed schedules... .

11
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applicable state tariff provision is not so clear as its federal counterpart. The “Provision for
Certain Local Taxes and Fees” reads:

There shall be added to the customer’s bills, as a separate item, an amount equal to

the proportionate part of any license, occupation, franchise, or other similar fee or-

tax now or hereafter agreed to or imposed upon the Company by local taxing.

- authorities, whether imposed by ordinance, franchise or otherwise, and which fee or

tax is based upon a percentage of the gross receipts, net receipts, or revenues of the

Company. Such amount shall be added to bills of customers receiving service within

the territorial limits of the taxing authority.
P.S.C.Ky. No. 7, Original Page 27 (emphasis added). -

The parties dispute the meaning of this section. Plaintiff points to the phrase “local taxing
authorities” and asserts that because the charge at issue is a tax imposed by state authorities, this

prqw}ision does not apply. Defendants argue that the “local taxing authorities™ 1éng1iage includes

the state, especially considering the origins of the Kentucky gross revenues tax. Defendants say

KRS 136.616 was adopted at the same time as KRS 136.660, a statute that terminated the ability
of political subdivisions of Kentucky to levy directly on carriers franchise fees or taxes on

communications services. Now, political subdivisions, or local taxing authorities, share in the

revenues KRS 136.616. Thus, Windstream argues, the local franchise fees are now collected
through the state tax, and that tax is covered by the above tariff language.

To resolve this dispute, this Court would need to address two issues not present in its
analysis under Counts I and II: (1) whether the PSC would rule as the FCC did in [rvin Wallace
on the issue of tariffs and pass—thiough taxes and (2) whether the “local taxing authority”
language of Windstream’s tariff encompasses state statutes. The ﬁrgt question implicates a

policy issue that the PSC should decide and apply uniformly to all caﬁiers. The second question

12
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~ is likely within the Coﬁrt’s discretioﬁ, as courts are pefmjtted to construe tariffs to the éxtent.that
they raise issues of law. All thjngs Qonsidered, however, the Court Believes tﬁat these maﬁérs
are best left to the PSC at this time. The first qﬁesﬁon suggests deference to the PSC. Thé
second question is also clearly within the PSC’s area of expertise. Plainfiff did offer a 2008 PSC
decision in ‘which a utility applied to amend its tariff to include a franchise fee and local tax
rider. See In the Matter of Application of LG&E for Appfoval of Revisions to Its Tariff
Governing Recovery of Franchise Fees, KPSC Docket No. 07-521 (Order of Jan. 31, 2008).
Though this opinion may be informative as to the _Court’s s.econd question, it does not resolve

- the critical first question about whether the PSC would require a carrier to update its tariff before
charging a pass-through tax.

The Court will stay Count ITI to allow the PSC to ad&ess the dispute. A stay is more
appropriate than a dismissal, because the Court may need to resolve damages and other issues at
a later date. See Long Distance, 831 F.Zd at 632 (notiﬁg that a district court erred in dismissing a
count rather than staying it).

D.

Count IV alleges that, pursuant to 47 U.S.C. § 201(b) and 47 C.F.R. § 64.2401,
Defendants’s bills Viola’céd federél “Truth-in-Billing” rules by (1) describing the Kentucky
Surcharge as “regulated” and listing it with government mandated taxes and fees on its bills and
(2) imposing a surcharge that was higher than the Kentucky surcharge rate imposed on
Windstream.

The first pro‘ng‘of Count IV raises questions different than those implicated in Count II,

~ because they require the Court to interpret Defendants’ bills, rather than Defendants’ tariffs. As

13
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aisdﬁssed below, they also involve an area of law in which the FCC has published extsnsive
commentary. |

~ Asnoted in Count I and Count IT, Section 201(b) mandates that all charges be “just and
reasonable.” Additionally, 47 C.F.R. § 64.2401(b) requires that “charges contained on phone
bills must be accompanied by a brief, clear, non—misleading description of the service or serﬁces
rendered.” A 2005 FCC opinion explains in more detail what practices are misleading. I the |
Matter of Ty ruth—z’n—BiUing and ;Bz'llz'ng Format, Second Report and Order, 20 FCC Red 6448
(2005). For instance, the FCC said “it is misleading to represent discretionary line item charges
in any manner that suggests such line items aré taxes or chafges required by the government.” Id
atq1 .(2005). The opinion went on to say:

Consistent with the Commission's prior findings, we reiterate that it is a misleading
practice for carriers to state or imply that a charge is required by the government
when it is the carriers' business decision as to whether and how much of such costs
they choose to recover directly from consumers through a separate line item charge.
Consumers may be less likely to engage in comparative shopping among service
providers if they are led to believe erroneously that certain rates or charges are
unavoidable federally mandated amounts from which individual carriers may not
deviate. This prohibition includes not only misleading statements or descriptions, but
~ also placement of the charge on the bill in such a way as to lead a reasonable
consumer to believe that the charge has been mandated by the government. For
-example, because placing a discretionary charge in a section or subsection of the bill
that otherwise contains only government required charges or taxes may mislead a
reasonable consumer into believing that such charge also is required, such
placement is not allowed, We also are concerned that some carriers may be labeling
certain non-regulatory line itém charges in such a way as to create confusion with
regulatory programs. 4s a result, carries should take great caution in using terms
that are most commonly associated with governmental programs to describe other
charges that are unrelated to those programs.

Id. at 9 27 (emphasis added). Plaintiff cites this language in support of her argument that -
 Windstream’s placement of the Kentucky Suréharge in the “Regulated” section of its bill is

: misleading, especially since before the Surcharge, Defendant listed only government mandated

14
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 feesin ;Fhe “Regulé.ted” Section of its bill. In response, Defendant points to language in the

“Taxes, Surcharges and Fees” Section of its bill thatvexp‘}iciﬂy states “[i]n the case of groés

receipts surcharges, they are not government mandated charges.” As With ﬂ_ie other federal

claims, the Court finds that the statutory language and the previous FCC épinions offer sufficient

guidance to allow this Court to determine the issue. Thus, the primary jurisdiction doctrine does
not requires either dismissing or stagfmg the first prong of Count IV.

‘The Truth—in—Biﬂing op'inion also addresses the second prong, stating that “the burden
rests upon the carrier to demonstraté that any line item thét purports to recover a specific |
governmental or regulatory program fee conforms to the. aﬁaount authorized by the government
to be coﬂecfed.” Id. at 9 1 (2005).

[Wle reiterate that it is unreasonable and misleading for carriers to include
administrative and other costs as part of ‘regulatory fees or universal service charges’
or sirnilar line item labels that imply government mandated charges. Although the
Commission focused primarily on the universal service charge, we reiterate here that,
as the language in that order indicates, this prohibition applies to all regulatory fees.
It is our view that these costs are no different than other costs associated with the
business of providing telecommunications service and may be recovered through
rates or other line item charges. Thus, it is an unreasonable practice for carriers o
include any costs that do not accurately reflect the carrier's actual obligation fo the
specific governmental program that the line item purports to recover. For example,
carriers that elect to recover their universal service contribution costs through a
separate line item may not mark up the line item above the relevant contribution
factor established by the Commission. 4As a result, a regulatory line item charge
should never exceed any maximum amount or cap established by the government to
recover for that specific program.

Id. at § 28 (emphasis added). If Plaintiff proves its allegations — that Windstream East charged its
customefs more than it paid the state and led those customers to believe that the charges were

required — this FCC opinion is on point. Thus, the FCC has offered this Court sufficient guidance

15
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to allow it to determine the second prong of Count IV

There are other reasons that Count IV is not appropriate for a primary jurisdictioﬁ
 referral. Plaintiff’s claims in Count IV are based primarily on Defendants’ individual bills and

' Whethé; they are misleading. Thus, the qﬁestions raised are intensely fact specific and their
' resélution would not likely impact othér carriers. Such questions may be precisely the ones that
distﬁct courts should answer, to allow the relevant agencies to focus on broader issu'és that
impact all carriers. At. the very least, these issues are ones that agenci;:s and district courts a?e
equally equipped to hear. Upon cafeﬁil consideraﬁon aﬁd for aﬂ of these reason’s',‘the Court
declines to stay or dismiss Count IV on ;che basis of primary jurisdiction. |
Iv.
In Counts V, VI and VII, Plaintiff claims that Defendants improperly“z'ipplied the

Kentucky Surcharge to cable and internet services, upon which Defendant paid no taxes

whatsoever. Plaintiff asserts that doing so constitutes a violation of the Kentucky Consumer
/—————0

Protection Act (Count V), negligent misrepresentation (Count VI) and conversion (Count VII).

As with the other Counts, Defendants argue that these allegations raise issues properly addressed

in the first instance by the FCC or the Kentucky P'SC. Additionally, Defendants argue that if the

Court determines that primary jurisdiction does not apply, Counts V, VI and VII are barred by

the “Terms and Conditions” Plaintiff was subject to as a purchaser of Windstream East’s

services. The Court will address each argument in turn.

Unlike telecommunications services, cable and internet services are not subject to state or

? Defendants also argue, as they do in Count II, that Count IV should be dismissed or stayed pursuant to the
primary jurisdiction doctrine because of language in a Sixth Circuit opinion indicating that Section 201(b) claims =
should be decided by the FCC. In re Long Distance, 831 F.2d at 631. As noted in the analysis.of Count II, the Court
does not read that language as a flat ban on district courts hearing any claims that arise under Section 201(b).

16
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federal tariffs. Thus, Defendants have more freedom to setcaBle and internet rates.- Cm&gﬂ
law or égrtain consumer 'protection statutes, rather than agency rules o? decisions,. govern the
propriety of the rates. Nonetheless, Defendants argue that the Court should —st_ay or dismiss fhe’se
Counts so that the FCC or PSC may determine whether cable and internet services are
“communications services” under Kentucky law.

This argument seems to miss the point. The question presented hef:: is whether

Windstream East is charging customers more for the Kentucky Surcharge than it is paying. This

issue is likely to turn on the facts of the case, and will probably be resolved when discovery

| shows how much Wiﬁdstream East is collecting versus hqw much it is paying the state of
KenfuckyQ Though it is possible that the ultimate issue will be Whéther the state is collecting
more than it is supposed to under KRS § 136.616, that is still not an issue that the PSC or the

- FCC would decide. Because these questions are not those typically decided by an agency, the
Court declines to stay or dismiss them.

Finally, Defendants assert that Counts V, VI and VII must fail because Windstream East

applied the Kentucky Surcharge only to items for which it has paid Kentucky’s gross revenues

tax, and the claims ignore the Terms and Conditions to which Plaintiff agreed when purchasing
services from Windstream East. Both of these assertions involve disputed issues of fact that
- would make resolution impossible at this point in the litigation. To the extent that Defendants

argue that, as a matter of law, Plaintiff is subject to Terms and Conditions she never agreed to,

the Court disagrees. Basic contract law provides that a party to a contract must accept the

contract to be bound by it. Whitaker v. Associated Credit Services, Inc. 946 F.2d 1222, 1226 (6th

Cir. 1991).

17
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- V.

Defendants also contend that limitations periods in their tariffs bar large portions of
Plainﬁﬁﬁ s Complaint. Windstream East’s federal tariff provides a speciﬁciprocedure for
addressing “billing disputes.” Section 2.4.1 (D) reads:

A valid billing dispute consists of written documentation specifically listing the total
dollar amount of the dispute, specific rate elements being disputed and their doliar
amounts. The dispute must be received in writing within 30 days after the due date
of the bill. At least one of the seven following reasons must be given for the dispute
to be considered valid. 1. Incorrect Rate ...

Defendants argue that this provision, which as a tariff carries the weight of law, limits
Plaintiff’s damages to those sustained in the 30 days prior to filing her Complaint. Plaintiffs
respond that the federal limitations period for refunds of untariffed charges is two years,
pursuant to 47 U.S.C. § 415. Thus, the Court must determine whether Plaintiff’s tariff can
effectively amend the statutory limitations period. Only a few courts have addressed this issue.
These opinions are neither particularly peréuasive nor binding on this Court.

Defendants cite two district court opinions in support of their position. The first, MFS ‘

International, Inc. v. International Telecom, Ltd., addressed a carrier’s argument that contractual

| provision in its service agreement prevented customers from brmgmg claims more than a year
after their claims accrued. 50 F.Supp. 517, 522-23 (E.D. Va. 1999). There, the district court
found that the contractual provision barred the defendant-customer’s counterclaitr;, despite the
longer limitations period of 415(b), concluding that “there is no justiﬁcation for disallowing the

. relevant contractual provision simply because an explicit federal statute of limitations existé |

when ;that statute does not prohibit such shortening, either explicitly or by clear implication.” Jd.

at 523. Our case does not concern a contractual provision as directly addressed in MFS

- 18
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- [n;‘emaﬁonal o |

In the second case, Powers Law .Oﬁpzces.v. Cable & Wirelgss USA, a district 'éourt in

- Massachusetts enforced a provision in the carrier’s tariff Ithat i:equired customers to bring billing

‘ dispufes to the carrier’s attention within 45 days. 326 F.Supp. 2d 190, 192-93 (D. Mass. 2004).

In Powers, a class action, the Plaw‘inti.ffs alleged thaf the Defendant charged more than allowed

under its ~ﬁled tanffs The court noted that “the tariff goverﬁs ‘not onlyhv the natufe and extent of

. [the provider’s] liability, but also the nature and extent of the [customer’s] right of recovery.”
Id. 4t 192, quoting N. Am. Phillips Corp. v. Emery Air Freight Corp., 579 F.2d 229, 233 (2d Cir.
1978). In finding that the tariff’s 45-day-provision limited Plaintiffs’ claims, the court made no
mention of the federal statuf,e setﬁng the limita"tions period at two years.!! In short, the Court
finds little helpful guidance from these cases. |

Plaintiff cites an unpuﬁﬁshed opinion from the Eastern District of Virginia reaching the

opposite conclusion. In MCI-Worldcom Network Services, Inc. v. Paetec Communication, Inc.,
the court addressed a tariff provision that required a plaintiff to dispute ovérc;harges on a bill

: withjn.QO days. No. 04-1479 (E.D. Va. Mar. 16, 2005) (not reported in F. Supp.), aff’d, 204 Fed.

- Appx. 271 (4th Cir. 2006) (unpublished). The defendant .argued that the 90-day-notice period in |

the tariff, and not the federal statute, applied to Plaintiff’s challenge that certain charges it paid

10 A footnote in the MFS International opinion does suggest that even if there had been no 30-day
provision in the contract, a similar provision in the company’s tariff would serve to shorten the limitations period. 50
F.Supp. 2d at 523 n. 14. The court makes no effort to distinguish or explain any differences between a direct
contractual provision and a tariff provision. '

1 Afier the hearing, Defendants supplied additional cases in which various courts noted that “tariffs
conclusively and exclusively control the rights and liabilities of the parties.” This Court does not dispute that
assertion. However, the present case involves a conflict not directly faced in those cases, because the tariff here
potentially conflicts with a federal statute. o
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| were unsupported by defeﬁda.nt’s tariff. Id. at 1. The court acknowledged that parties can
contract to shorten a étaﬁlte of limitations, but noted that “[tThe terms of a tariff, ho\;\fevé;, are set
unilaterally by the service provider and not negotiated like a contract; If this Court were to find
that ﬂié t_aﬁff takes priority over a federal statute, it would allow service providers to unilaterally

- void féderally codified consumer protectioﬁs simply by filing a tariff.” Jd., ciﬁ:;zg Telco
Communications Group, Inc. v. Race Rock of Ovlando, LLC, 57 Supp. 2d. 340, 345 (E.D. Va.
1999) (rej ecting the argument that a filed tariff can supercede Regulation Z, the federal
regulation that implements thé Tmth vin Lending Act, bécguse a tariff cannot change a
“statuforily imposed liability cap” ;Lmd that to hold otherwise would allow utility companies “to
contract around important consumer protections simply by filing tariffs™). Thé court ultimately
found that federal statute of limitations, rather than the tariff, governed Plaintiff’s clairﬁ. Id. The
Fourth Circuit affirmed that ruling without discussion based on the reasoniﬁg of the district

| court. 204 Fed. Appx. at 272. While these cases do not bind this Court, at least they properly
address the issues in play.

This Court has similar concerns about the unilateral imposition of a 30-day limitations
period :upon consumers, particularly in these circumstanceé. This is not a ga.rden—variéty billing
dispute. Rather, Plahtiﬂ claims she was overcharged based on a rate she knew nothing ébout
and could not determine from the face of her bill. Additionally, one of Plaintiff’s 'core complaints
is that Defendénts took afﬁmaﬁve steps to mislead hef by_representing that the charges on het

bill were authorized or required government fees. If these allegations are true, it would be unfair

20
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to require Plaintiff to discover the overchafge and contest it, all within a single billing cjcle.“"

This Cou;t believes that unilaterally imi)osing a short limitations period in a tariff is
méterially different than mutua]ly agreeing to a shorter period by contract. To the extent that
MFS Interndz‘ional or Powers come to.a different concluéion, the Court disagrees with their
fgasonipg. The federal tariff opéra’ces asa stafute in the absence of contrary or conflicting
federal statutes. As a general rile, however, a unilateral tariff should not operate to void a
federal statute which is directly opposed to the tariff.

This Court concludes that Congress did not intend to establish a two-year statute of
limitations which couid bé overridden by a unilaterally approvéd tanﬁ Though the tariff has the
force of stam.tve in the absence of congressionally mandated rates, its~ force' cannot possibly be so

 absolute in the face of an existing and conflicting statute. The Court concludes that the two year

limitations period provided for in 47 U.S.C. § 415 will goveni Plaintiff’s claims in this case.

The Court will issue an order consistent with this Memorandum Opinion.

12 Though the FCC has not officially ruled on this issue in the context of end users, it has discouraged use
of short limitations periods in tariffs based upon similar considerations. In the Matter of AT&T Co. to Petition To
Rectify Terms and Conditions of 1985 Annual Access Tariffs, 3 FCC Red 5071, n. 50 (1988). It said:

In addition to denying customers equal treatment, tariff provisions that place short time limits on the
claims process may be inconsistent with Congressional intent embodied in Section 415(c) of the
~ Communications Act, 47 U.S.C. § 415(c), which provides a two-year statute of limitations for actions
at law to recover overcharges. The Section 415(c) limitation on legal actions for damages does not
directly control tariffed limitations on the right of access customers to avail themselves of informal
dispute resolution procedures provided by the LECs. Nevertheless, we believe the two-year limitations
-period specified in the Act evinces a Congressional belief that customers should have a reasonable
period in which to seek relief from overcharges, and, to that extent, is generally instructive regarding
the reasonableness of the dispute resolution procedures provided in tariffs.

Id
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UNITED STATES DISTRICT COURT
. WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

'CIVIL ACTION NO. 3:09-CV-440-H

DANA BOWERS | B PLAINTIFF
V.
WINDSTREAM KENTUCKY EAST, LLC., et. al. DEFENDANTS

. ORDER

Plaintiff; Dana Bowers, brings this putative class action 1awsuif alleging that Defendants,
Windétream Kentucky East, LLC, Windstream Kentucky West, LL.C, and Windstream
Communiéations, Inc., overcharged her for monthly telecoﬁlmunications services and inciudea
misleading statements on her bills, in violation of various- federal and state statutes and common
law. This matter is before the Court on Defendants’ Motion to Dismiss or Stay.

- Being otherwise sufficiently advised,

IT IS HEREBY ORDERED that Defendants’ Motion to Dismiss Windstreain Kentucky |
West, LLC, and Windst;eam Com;nunications, Inc., is DENIED. Plaiﬁﬁff shéll have until July 1,
2010, to find-and join additional Plaintiffs who are customers of Windstream Kentucky West and
Windstream Communications.

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss or Stay is DENIED as

to Counts' I, IL, IV, V, VI and VII. |

. ITIS FURTHER ORDERED that Defendants’ Motion to Dismiss or Stay is
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SUSTA’]NED as to Count III of the Complaint and that Count is 's‘taye%d pending a ruling by the
Kentucky Pubiic Sel;vice Commission. | A

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss parts of Plaintiff’s
~ claims as barred by tﬁe thirt§; (30) day ﬁmitation periods in the federal tériffs is DENTED.

' This is NOT a final order.

April 29, 2010 '§ j o

Jolmn G. Heybur I, Judge
United States District Court

cer Counsel of Record
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY
LOUISVILLE DIVISION
CIVIL ACTION NO.

Dana Bowers, on Behalf of Herself and
Others Similarly Situated,

204 Ravenswood Dr.

Elizabethtown, KY 42701

PLAINTIFF
vS. o
" CLASS ACTION COMPLAINT
ELECTRONICALLY FILED
Windstream Kentucky East, LLC ‘
Windstream Kentucky West, LLC
Windstream Communications,-Inc.,

Serve, for each defendant:
C T CORPORATION SYSTEM
4169 WESTPORT ROAD
LOUISVILLE, KY 40207

DEFENDANTS

Plaintiff, Dana Bowers, individually and on behalf of all others similarly situated, by
counsel, for her complaint' against the defendants, Windstféam Kentucky East, LL.C, Windstream
Kentucky 'West, LLC, and Windstream .Communications, Inc. (collectﬁ/ely, “Windstream”),
alleges as follows:

NATURE OF ACTION

1. This case involves illegal rates Windstream has charged and continues to charge
to hundreds of thousands of its telecommunications services customers in Kentucky. ‘Since June

2007,‘ if not earlier, Windstream’s monthly bills sent to Plaintiff and other customers have
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systematically included inconspicuous charges equal to as much as 2.6% of the other charges on

the bill, which Windstream labeled “KY Gross Receipts Surcharge.”

2. The charges applied tb telecommunications serﬁces violate the Filed Rate
Doctrine, the bedrock of utiiity regulation for over a century, which absolutely prohibits a
‘commcm caﬁier from charging rates othgr than its legal rates, Le., the tariff rates filed With ‘thé
regulatory agency designated by law. The majority of the claims in this complaint here relate to
telecomlﬁunications services provided under federal and' state tariffs ﬁléd, respeétively, with the
Federal Communications Commission (“FCC”) and the Kentucky Public Service Commission
(“KPS‘C”). Windstream has imposed chargés on Plaintiff and others similarly situated that were
required to be included in Windstream’s filed schedules of rates, but were not in fact so filed. By
demanding and collecting the unfiled rates from Plaintiff and the members of the class she
represents Windstream has violated federal and stafe law. Plaintiff and the members of the class

“she represents were never legaliy obligated to pay thé unfiled rates and are entitled to refund of
all monies so paid. Upbp information gnd belief Windstream also appli_ed the charges to non- .
telecommunications services, including . Internet access service and inside wire maintenance

plans.. With respect to those charges, Windstream supplied false information about the charges,

violating its public duty to Plaintiff and members of the Class who purchased such services. -

3. | Windstream Buried most of the illegal qharges among numerous other charges it
groups together and describes as “REGULATED” on ité monthly: bills. The adjective
“REGULATED” méy be used onltelecommunicétions carrier iﬁvoices only to describe charges ‘_
that are- either government" mandated (e.g., charges to fund emergency 911 service) or

government approved (e.g.',. the rate for a particular service proirided by Windstream). In fact,
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the “KY. Gross Receipts Surcharge’; was neither government mandated nor govemmentb
approved Wmdstream s misleading use of the word ‘REGULATED” to describe the unlawful.
charges violates Section 201(b) of the Commumcanons Act of 1934 and the “Truth—m—Bﬂhng

rules promulgated by the Federal Communications Commission and codified at 47 CF.R. §

64.2401.

4, Plaintiff seeks damages on beﬁalf of herself and all others similarly situated.
~ Plaintiff brings this action on behalf of a class consisting of all Windstream customers who
“subscribed to tariffed telecommunications services in Kenmcky provided by Windstream and
were Bﬂled a “Kentucky Gross Receipts Surcharge.” Upoﬁ informétion and belief, the damages
suffered' by the class began on‘ or about Juﬁe 23, 2007 and continue through fhe present. On
behalf of herself and the cias_‘s, Plaintiff seeks to recover the full amount of damages sustained in
consequence of Windstream’s violations of law, together with reasonable counsel or attorneys’

fees.

5.- Upon information and belief, the illegal ratés beiﬁg charged by Windstream were
imposed in a scheme to recover ‘certain operating expenses Windstream incurred as a result of a
o Kentucky tax statute, KRS § 136.616(2)(b), enacted in 2(.)705 and effective January 1, 2006. That
statute imposes a 1.3% “gross revenues tax” on providers of “communications service,”
including ‘Windstrear.n. The legal incidence of that tax is on Windstream, not on its customers.
Accordmgly, a carrier like Windstream may ﬁot shift fhe legal incidence of the tax to its
customners, nor may it engage in conduct that misleads its customers into thmkmg that the tax is
imposed on the service they buy rather than on Windstream. Rather, Wmdstream may only

recover the corresponding tax expense through the rates it charges its customers. For
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‘telecommunications services, these rates are included in schedules of rates, referred to as tariffs,
filed with regulatory agencies like the FCC. and KPSC. >Wi‘nd‘s’cream’s filed rates include
surcharges to recover its costs from other taxes and similar expenses, but not the costs associated

with KRS § 136.616(2)(b).

6. With respect to its “K'Y Gross Receipts Surcharge,’v’ Windstream did not modify
its filed schedules, as it would be required to do to raise its rates. Windstream did, however,

raise its rates by 2.6%, disobeying statutory tariffing requirements.

7. Tariffs for interstate ;services ﬁléd with the FCC conclusively and exclusively
control the rights and liabilities for interstate services between Windstream and its customers.
Section 203(c) of the Communications Act states “no carrier shall (1) charge, demand, collect or
- receive a greater or less or different compensation . . than the charges; specified in the schedule

then in effect.” 47 U.S.C. § 203(c).

8.‘ Likewise, tariffs for intrastate services filed with the KPSC conclusiveiy and
excl}lsively control the rights and liabilities for intrastate services between Windstream and its
éusfomer_s. KRS 278.160(2) states, in ﬁertinent part, “No utility shall charge, demand, collect, or
receive from any person a greater or less compensation for any service rendered or to be

-rendered than that prescribed in its filed schedules . . .”

9. A filed tariff has the force of law, and a carrier violates the law when it violates its

own tariff.
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10. A carrier’s ability to collect money from customers is premised upon complying
with the federal and state statutory tariffing requirements. Windstream’s failure to. adhere to its

tariffs requires it to return to its customers any rates it failed to include in its filed schedules.

11. | 'fhis lawsuit involves Windstream’s failure to charge the legal rates for interstétte
and intrastate telecommunications services; for which the remedy uhder law is a refund to »evbery
customer who was overéharged. Neither Windstream’s _abﬂ_ity to recover operating expenses
through future legal rates nor Windstream’s ability to collect legal charges contained. in duly

filed schedules of rates is being chaﬂenged by this lawsuit.

JURISDICTION AND VENUE

12. Plaintiff contends that Windstream violated the Communications Act of 1934, 47
U.S.C. § 151 et seq. and breached its federal tariffs. Thus, this action arises under the laws of the
United States and the Court has federal question jurisdiction pursuant to 28 U.S.C. § 1331 and 28

- U.S.C. §1337.

13.  Jurisdiction over this action is also based on Section 207 of the Communications
Act, 47 U.S.C. § 207, authorizing any person claiming to be damaged by a common carrier
subject to the provisions of the Communications Act to bring suit for the recovery of such

.damages.

14.  Under 47 ‘U.S.C. § 415(c), Plaintiff’s ovérchargg claims are subject to a two year
statute of [imitations. Plaintiff asserts claims for each overcharge that occurred within two years

of the filing of this Complaint.
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15.  For the state law claims in Count IT, V, VI and VII this Court has supplemental
jurisdiction under 28 U.S.C. § 1367 because the pléims in Counts I-; II and IV form part of the .

" same case oF contrdversy under Article III of the United States Constitution.

16.  Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2), as a

substantial part of the events or omissions giving rise to the claims occurred in this district. .

PARTIES
17.  Plaintiff Dana Bowers is a resident of Elizabethtown, Kentucky. She is a
customer of Windstream Kentucky East, LLC (“Windstream-KYE”), including for

" telecommunications services provided under Windstream’s federal and state tariffs.

18.  Windstream-KYE is a Delaware limited liability company and-is a common
carrier as defined by 47 US.C. § 153(10) providing local telephone service, other
telecommunications services, and other services, in Kentucky. Windstream—KYE’é principal

place of business is 4001 Rodney Parham Road, Little Rock, AR 72212.

19. . Windstream Kentucky West, LLC (“Windstream-KYW?”) is a Kentucky limited
liability company and is a.common carrief as deﬁnéd by 47 U.S.C. § 153(10) providing local
telephone service, other Atelecommunjcations services, and other services, in Kénmcky.
Windstream-KYW’s principal place of business is 400i Rodney Parham Road, Little RQck, AR

72212.

20.  Windstream Communications, Inc. (“Windstream Communications”) is a
Delaware corporation and isa common carrier as defined by 47 U.S.C. § 153(10) providing local

" telephone service, other telecommunications services, and other services, in Kentucky.
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Windstream Com_mUnications’_ priﬁcipal place of business is 4001 Rodﬁey Parham Road, Little

Rock; AR 72212.

21, All Windstream defendants are “affiliates” of one another within the meaning of
47 U.S.C. § 153(1). Windstream-KYE, Windstream-KYW and Windstream Communications |

are jointly referred to as “Windstream.”
22.  All Windstream defendants are “utilities” as defined by KRS 278.010(3)(e).

23.  Windstream provides telecommunications services in more than forty Kentucky

counties, including counties within this District.

BACKGROUND
The Tariff Regime for Telecommunications Services

- 24, This action centers on Windstream’s decision in 2007 to begin adding a new
charge to the bills of its Kentucky customers without filing the charge in its federal and state
tariffs as required by law. The class members affected by this new charge purchased

Windstream services from these tariffs and are obliged to pay the rates therein but no more.

25. felecomrﬂunicaﬁons services provided in Kentucky by. Windstream include
intrastate and interstate services. Some services provided by Windstream fall under both
classifications. AFor example, one component of local telephone servipe is jurisdictionally
interstate and, this combonent‘ is subject to the Communications Acf administered by the FCC

and is federally tariffed.

26.  Under Part 69 of the FCC's rules, local.exchange carriers (LECs) are able to _

fecover some portion of the non-traffic sensitive costs of providing interstate access to long-

-7 -
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‘distance carriers by charging end 'usc'effs' an En& User 'C(‘)mmo'n Line (“EUCL”) charge.
Windstream has suc{:h ak EUCL charge and épblies it'using the (iescﬁptér End User Access
Service. Windstream provides End User Accéss 'Se_1"vice to end users, including Plaiﬁt-i_ff, who
obtain local exchange éerv_ice from'Windsfream under its general and/or local‘exchange tariffs.
| This End User Access Service is deﬁnéd by Windstream Telephone S'ystafn Tariff_F.C.C.‘ No. 6,
Section 4. According to Windstream’s fariff, End User Access Service provides for the use of an
| End User Common Line. An End User Common Line is the physical facili’cy, ie. a telephone
-~ line, that connects a local customer to Windstream’s netWork and, among other things, gives the

_customer the ability td reach a long distance carrier.
27.  Therates and.charges for End User Access are set forth in the same federal tariff,

28.  Windstream provides other interstate services under its federal tariffs, including

switched access service and special access service.

29.  Windstream-KYE and Windstream-KYW provide End User Access Service,
switched access service and special access service to customers in Kentucky. Portions of each of

these three service types are provided under Windstream’s federal tariffs.

30.  Windstream-KYE and Windstream-KYW have billed an untariffed “KY Gross
Receipts Surcharge” to customers for End User Access Service, switched access service, and
speéial access service, Thus, the Class claims include the unfiled “KY Gross Receipts

Surcharge” applied to all of these telecommunications services.

31.  Windstream also provides part of its local telephone service under its state tariffs.

The rates for Windstream’s local services Varj, but are filed in tariffs at the KPSC. ‘Thus, the
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Class claims include the unfiled “KY Gross Re_:éeipts Surcharge” épplied to all of these

telecommunications services.

32.  Upon information and belief, Windstream has also appliéd its KY Gross Receipts
Surcharge to information services, including its “DSL Ultra” service to which. Plaintiff
subscribes, despite the fact that KRS 136.602(2)(b) excludes infqrniatibn services from the

- definition of “Communications services.”

33, Upon information and belief Windstream has also applied its KY Gross Receipts
Surchérge to inside wire maintenance plans including the “Protection Plus Plan” 'tob which

Plaintiff subscribes.

34.  The “Protection Plus Plan” is not a “Communications service” within the meaning

of KRS 136.602(2).

35.  Upon information and belief Windstream has also applied its KY Gross Receipts

Surcharge to the “Deregulated Adﬁﬁnistration Fee” on bills it sent to Plaintiff.

36. . The “Deregulated Administration Fee” is not a “Communications service” within

the meaning of KRS 136.602(2).

CLASS ACTION ALLEGATIONS

37.  Plaintiff brings this action on behalf of herself and all other similarly situated
persons as members of a proposed plaintiff Class initially defined as:
All persons and entities who, on or after June 22, 2007 were billed or assessed a “KY

Gross Receipts Surcharge” in connection with any tafiffed telecommunications service
provided by Windstream. ‘ '
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This action may prcperly be maintained as a ciass action undef Rule 23(a)(1)-(4) and -

Ruie 23 (b)(i) or(2) or (3) of the Federal Rules of Ciyil Procedure.
Numerosity 6f the Class
* (Fed. R..Civ. P. 23(a)(1))

38. Members of the Class are’ SO mumerous that their individual joinder is
impracticable. Plaintiff estimates that the Class includes more than one hundred thoﬁsand
members. The exact number of Class members and their addresses can be ascertained from
Windstream’s records. Class rﬁembers may be notified of this action by published riotice and, if

necessary, by mail.

Existence and Predominance of Common Questions of Fact and Law
(Fed. R. Civ. P. 23(a); 23(b)(3))

39.  Common questions of law and fact exist as to all members of the Class,
predominating over any ques;cions affecting only individual Class members.
Typicality of Claims
(Fed. R. Civ. P. 23(a)(3))
40.  Plaintiff’s claims are typical of the claims of the Class.because Plaintiff, like all
‘other class members, was assessed unfﬂgd rates on tariffed services provided by Windst;'eam.
Pléﬁﬁffs claim arises from the same practice or course of conduct that gives rise to the claims

of other Class members, and all the claims are based on the same legal theory.

Adequacy of Representation
(Fed. R. Civ. P. 23(a)(4))

~ 41.  Plaintiff is an adequate representative of the Classes, because her interests do not
conflict with the interests of the class members she seeks to represent. Plaintiff has retained

counsel with experience in complex class actions involving telecommiunications carriers. The

. -10-
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| interests of the Class members will be fairly and adequately protected by Plaintiff and her |

counsel.

Superiority of the Class Action
(Fed. R. Civ. P. 23(b)(3))

42. A class action is superior to any other means to adjudicate this dispute. The
damages sﬁffered by individual Class members will va1j§‘f,'and some may be small, but the claims -
all arise ﬁom.the 'same conduct. It is bhighly unlikely that individual class members. could obtain
effective redress for the wrongs donbe-to them by Windstream. Individualized litigation would

‘increase costs to all concerned, including the' Courf, and would greatly delay the relief "be‘ing

requested.

COUNTI

O_v'ercharQe and Refund »
Violation of 47 U.S.C. § 203 (¢)

43.  Plaintiff incorporatés by reference as though fully set forth herein the allegations

of the preceding paragraphs of this Cbmplaint.

44, Rates and terms for interstate services of Defendants Windstream-KYE and
Windstream-K'YW are set forth in Windstream Telephone System Tariff F.C.C. No. 6, issued

‘ December 19, 2008 and effective January 3, 2009.

45, At all times during the Class Period p_rior to January 3, 2009, rates and terms for
interstate services of Defendant Windstream-KYE were set forth in Windstream Telephone

System Tariff F.C.C. No. 3.

- 11 -
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46. At all times during the Class Period prior to January 3; 2009, rates and terms for-
interstate services of Defendant Windstream-KYW were set fort]:i in Windstream Telephone

System Tariff F.C.C. No. 1.

47 These tariffs contained the lawful interstate rates for Windstream-K'YE and

Windstream-KYW.

48.  On July 23, 2008, Windstream-KYW or its agent issued 1* Revised Page 2-30 to
‘Windstream Teléphone System Tariff F.C.C. No. 1 This revised page became effective August

7, 2008.

49. 1% Revised Page 2-30 added, at Secﬁon 2.4.1 (I), a Gross Revenues Tax

Surcharge.

50.  On July 23, 2008, Windstream-KYE or its agent issued 1** Revised Page 2-50 to
Windstream Telephone System Tariff F.C.C. No. 3. This revised page became effective August

7,2008.

- 51, 1** Revised Page 2-50 added, at Section 2.4.1 (G), a Gross Revenues Tax

Surcharge.

52, In- these two tariffs, the Gross Revenues Tax Surcharge rate for Kentucky is

1.31%.

53.  The same 1.31% Gross Revenues Tax Surcharge rate for Kentucky is set forth at

Original Page 2-30 of Windstream Telephone System Tariff F.C.C. No. 6.

-12-
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54, Rates and terms for interstate services of Defendant Windét:reqm Communications

are set forth in Windstream Commun‘ications' Tariff F.C.C. No. 3.

55. ‘Upon information and belief, Windstream Communications Tariff F.C.C. No. 3

- does not include a Gross Revenues Tax Surcharge.

56. For all days in the Class Period before August 7, 2008, there was no- Gross
Revenues Tax Surcharge included in any Windstream interstate tariff applicable to members of

" the class.

57.  If Windstream filed a valid interstate tariff revision, then upon the effective date
of such interstate tariff Windstream could legally assess a “K'Y Gross Revenues Tax Surcharge.”
Thereafter, Windstream could collect the “K'Y Gross Revenues Tax Surcharge,” if at all, only at

* the tariffed rate of 1.31%.

58.  Upon information and belief, after August 7, 2008 Windstream has charged its
customers for interstate services a “K'Y Gross Receipts Surcharge” higher than the federally-

. tariffed rate for the “K'Y Gross Revenues Tax Surcharge.”

59.  The imposition of a gross receipts tax surcharge on a customer before the tariff
authorizing such charge became effective is a violation of Section 203 of the Communications

Act.

60. By demanding and collecting unfiled iﬁtérstate rates, or rates higher than a filed

rate, Windstream violated its own tariffs and Section 203(c) of the Communications Act.

-13-
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. 61.  Plaintiff and the Class she represents have been damaged in an amount to be

determined at trial.

62. Windstream is liable to Plaintiff and the Class under § 206 of the
Communications Act for the full amount of damages sustained in consequence of Windstream’s

violation of § 203(c) of the Act, together with reésonable counsel or attorneys’ fees.

'COUNT IO

. Unlawful Charge
'Violation of 47 U.S.C. § 201(b) and 47 U.S.C. § 207

63.  Plaintiff incorporates by reference as though fully set forth herein the allegations

of the preceding paragraphs of this Complaint.

64,  All charges, practices, classifications, and regulations for the communication

services providéd by Windstream are required to be just and reasonable.

65.  To the extent that Windstream has billed and collected charges that were required
to be included in its filed scheduleé but were not, Windstream’s conduct has been unjust,

‘unreasonable, and unlawful under Section 201(b) of the Communications Act.

66. Windstream is liable to Plaintiff and the Class under § 206 of the
Communications Act for the full amount of damages sustained in consequence of Windstream’

 violation of § 201(b) of the Act, together with reasonable counsel or attorneys’ fees.

-14.- |




Case 3:09-cv-00440-JGH  Document 1 'Filéd'06/221/2009 Page 15 of 22

COUNTII

. Overcharge for Intrastate Services
Violation of KRS 278.160(2)

67.  Plaintiff incorporates by reference as though fully set forth herein the allegations

of the preceding péragraphs of this Complaint. |

- 68. The rates and terms for the intrastate services of Defendant Windstream-KYE are

set forth in its tariffs P.S.C. No. 7, P.S.C. No. 8, and P.S.C. No. 9.

69. The rates and terms for the intrastate services of Defendant Windstream-KYW are

set forth in it tariffs P.S.C. No. 4 and P.S.C. No. 5.

70.  The schedule of charges for the intrastate local services of Defendant Windstream
Communications is set forth in its; Local Exchange tariff filed with the KPSC, at Section 13. For
access services, Windstream Communibations, Inc. concurs in thé Windstream-KYE Tariff

P.S.C.KY. No. 8.

71.  The schedule of charges for the intrastate long distance services of Defendant ‘

Windstream Commuﬁications are set forth in its Tariff No. 3 filed with the KPSC.
72. These tariffs establish the lawful rates for each of the Windstreéim defendants.
73.  These tariffs do not include a “K'Y Gross Receipts Sufcharge.”

74.  The imposition of a rate on a customer before the tariff authorizing such rate

became effective is a violatioﬁ of KRS 278.160(2).

A_15_'
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75. By demanding and collecting unfiled intrastate‘ratevs, Windstream violated its own

tariffs and KRS 278.160(2).

76.  Plaintiff and the Class she represents have been damaged in an amount to be

determined at trial.

COUNT IV

Violation of 47 U.S.C. § 201(b) and 47 § C.F.R. § 64.2401 .
‘Federal “Truth-in-Billing” Rules

77.  Plaintiff mcorporates by reference as though fully set forth herem the allegatlons

‘of the preceding paragraphs of this Complaint.

78.  Windstream provides interstate and intrastate interexchange long distance service

to customers in Kentucky.

79.  Windstream is subject to the “Truth-in-Billing” rules promulgated by the FCC

and codified at 47 C.F.R. § 64.2401.

80. 47 CFR. § 64.2401(b) requires that “charges contained on phone bills must be

accompanied by a brief; clear, non-misleading description of the service or services rendered.”

81.  The FCC has concluded that a carrier’s provision of misleading or deceptive
billing information is an unjust and lxmreasonable practice in violation of section 201(b) of the

Communications Act.

82.  Windstream has bﬂled; ‘charged and collected monies from Plaintiff and the Class
- using a description that is unclear and misleading. By describing the “KY Gross Receipts

:Surcharge” as “REGULATED” and grouping it with lawful rates and taxes on its billing

-16 -
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statements, Windstream sought to create the impression that the “K'Y Gross Receipts Surcharge”

is similarly lawful or required.

83. By falsely describing the “KY Gross Receipts Surcharge” as “REGULATED”
Windstream has purposely created the impression that the charge is reqﬁired or approved by the

~.government.

84.  Windstream-KYE and Windstream-KYW have filed a rate described as the
“Gross ‘Revenues TaX'Surcharge” in their FCC tariffs, but are billing a “KY Gross Receipts

Surcharge” instead.

85.  Windstream has labeled the surcharge to disguise the fact that Windstream is

attempting to pass off its own tax obligation to its customers as a “Regulated” charge.

86.  The FCC has determined that it is an unreasonable practice for carriers using
discretionary line items to include any costs that do not eceurately reflect the carrier’s actual

obligation to the specific governmental program that the line item purports to recover.

87. . By omitting the word “Tax”™ from its line item surcharge Windstream misleads its
customers to keep them from discovering that the rate Windstream is collecting has a connection
to a statutory obligation of Windstream that is far less than the amount Windstream is charging

its customers.

'88.  The FCC has also found that it is unreasonable to describe a surcharge as a
“regulatory fee” when the amount of the surcharge varies from the amount of the expense being

- recovered.

-17-
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89. By imposing a surcharge that was lﬁgher than the rate imposed by the tax statute
that created a govemmenteﬂ obligation for Windstream, Windstream violated the Trufh—in~Billing

rulesvarid § 201(b) of the Communications Act.

90. By paying Windstream bills that included a “KY Gfos_s Receipts Surcharge”
Plaintiff and the Class were injured by Windst;‘eam’s violation of the FCC rule and § 201(b) of

the Communications Act, in an amount to be determined at trial. |

91.  Windstream is liable to Plaintiff and the Class under § 206 of the
Communications Act for the full amount of déinages sustained in consequence of Windstream’s

violation of § 201(b) of the Act, together with reasonable counsel or attorneys’ fees.
COUNT V

Violation of the Consumér Protection Act
Violation of KRS § 278.160(2)

92.  Plaintiff hereby incorporates by reference as though fully set forth herein the

allegations of the preceding paragraphs of this Complaint.

93.  Plaintiff purchased Windstream “DSL Ulira” and “Protection Plus Plan” service

at her residence and suffered an ascertainable loss.
94, “DSL Ultra” is an Internet access service.

95.  Internet access service is an information service and is not subject to the

Kentucky gross receipts tax.

-18- "
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96.  The “Protection Plus Plan” is not a “Communications service” and is not subject

to the Kentucky gross receipts tax.

97.  The “Deregulated Administration Fee” is not a “Communications service” and is

not subject to the Kentucky gross receipts tax.

98.  Upon information and belief Windstream applied a “KY - Gross Receipts
Surcharge” to the charges for “DSL Ulira,” the “Protection Plus Plan” and the “Deregulated

Administration Fee.”

99.  On bills to Plaintiff Windstream stated that the “K'Y Gross Receipts Surcharge”
“recovers for a tax that is imposed either on Windstre;am or on customers directly by various

states for the provision of communications services.”

100. Windstream’s statement was calculated to lead customers to believe that the
charge was requlred by law or othervnse lanul when applied to.“DSL Ultra,” the “Protection
Plus Plan” and the “Deregulated Administration Fee” and that payment of this charge was

required in order for customers, including members of the Class, to continue to receive service.

101. The conduct of Windstream was unfair, false, misleadihg, deceptive and unlaWﬁll

within the meaning of KRS § 367.170.

102. Plaintiff and other Class members who are residential ‘customers using those
Windstream services are entitled to have their money refunded by order of this Court, together

with reasonable attorneys’ fees.

-19 -
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COUNT VI
Negligent l\/ﬁsrepresentation
103.  Plaintiff hereby incorpofét'es by reference as though fully set forth herein the

‘allegatioﬁs of the preceding paragraphs of this Complaint.

104. Tn the course of its business Windstream supplies information on its monﬂ:dy
billing statements, including “General Information” that is intended-as guidance for persons

transacting business with Windstream.

105. Wiﬁastream 1s under a duty to provide only truthful information on its monthly

billing statements.

106. With respect to non-telecommunications services it 'provided to Plaintiff and the
Class, Windstream failed to exercise reasonable care or competence in describing the application

of thé “KY Gross Receipts Surcharge.”

107. 'With respect to non-telecommunications services it provided to Plaintiff and the
Class, Windstream provided false information in describing the application of the “KY Gross

Receipts Surcharge.”

| 108.  Plaintiff and members of the Class justifiably relied on the false information, and

suffered a pecuniary loss thereby in an amount to be determined at trial.

109. Plaintiffs and Class members who purchased these service are entitled to recover
“the full amount of damages sustained as a result of Windstream’s illegal and wrongful: actions

together with reasonable attorneys’ fees.

-20 -
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COUNT vII

Conversion
110.  Plaintiff hereby incorporates by reference as though fully set forth herein the

allegations of the preceding paragraphs of this Cdmplaint.

111. By charging Plamtlff and the members of each Class a “KY . Gross Recelpts.'
Surcharge on services that are not “Connnumcatmns services,” Wmdsﬁeam 1llega11y converted }

monies belonging to Plaintiff and members of the subclasses.

112. Plaintiffs and Class members who purchased these services were injured as a .

result of Windstream’s conversion in an amount to be determined at trial.

113.  Plaintiffs and Class members who purchased these service are entitled to recover
the full amount of damages sustained as a result of Windstream’s illegal and wrongful actions

“together with reasonable attorneys’ fees.

REQUEST FOR RELIEF |
WHEREFORE, Plaintiff, on behalf of herself and the members of the Class, requests the
following relief: |
A. An order certifying the Plaintiff as representative of the class described herein and
the undersigned counsel as ‘élassvcounsel,' and an-order that this actionbis properly broﬁght and.

maintainable as a class action under Fed. R. Civ. P. 23; |

B. An award of damages ’to'f’laintiff aﬁd each member of the Class resulting from =

Deféndants’ wrongful collection of rates described as the “K'Y Gross Receipts Surcharge”;

C. An order enjoining Windstream’s unlawful conduct;

21
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D. An award of pre-judgment and post-judgment interest to Plaintiff and the Class;

E. _An award of reasonable attorneys’ fees, including the attorney’s fee and costs

incurred by Plaintiff and the Class in this action, including expert-witness fees; and

F. Such other relief as the Court may deem just and proper. -

A frial by jury is demanded.

DATED: June 22, 2009
Respectfully submitted,

/s Douglas F. Brent
D. Randall Gibson
Douglas F. Brent
STOLL KEENON OGDEN PLLC
2000 PNC Plaza
500 West Jefferson Street
Louisville, Kentucky 40202
Phone: (502) 333-6000
Facsimile: (502) 333-6099

Counsel for Dana Bowers
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AO 440 (Rev 02/09) Summons in a Civil Action
UNITED STATES DISTRICT COURT
for the
Western District of Kentucky

-Dana Bowers, on behalf of herself

- and Others Similarly Situated : ' ,
Plaintiff ‘ : . .
v Civil Action No. Z OOf~ Cl/“l‘[/“{ D - H

Windstream Kentucky East, LLC

Defendant
SUMMONS IN A CIVIL ACTION

-To: ﬂJEfendani s name and address) Wmdstream Kentucky West, LLC
c/o C T Corporation
4169 Westport Road
Louisville, Kentucky 40202

A Tawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting the day you received it) — or 60 days if you -
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: D, Randall Gibson, Esq. :

' Douglas F. Brent, Esq.
STOLL KEENON OGDEN PLLC
2000 PNC Plaza
500 West Jefferson Street
Louisville, Kentucky 40202

If you fail to respond, judgment by default will be entered agamst you for the relief demanded in the complamt
You also must file your answer or motion with the court.

CLERK OF COURT

o3l ' e ey

- Signature of Clerk or Deputy Clerk -
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Civil Action No.

PROOF OF SERVICE .
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (rame of individual and title, if any) " Windstream Ke’ntucky West, LLC

was received by me on (date)

O I}Sersonally served the summons on the individual at (place)

on (date) ; or

{J 1left the summons at the individual’s residence or usual ‘plﬂéc'e of abode with (hame) P}M he qur ~er
) ¥

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

1 Iserved the summons on (name of individual)  Windstream Kentucky West, LLC ' , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) - . ;or
{1 Iretumed the summons unexecuted because ; or
0 Other (specify):
My fees are § for travel and $ for serviceé, for a total of § | 0.00

I declare under penalty of perjury that this information is true.

Date: (9 ‘24 g Oq - ’ O!I‘ﬂpg
Server s signature

C)h n 7('9 ?’( \Sod

™~ Printed name and title

=00 west T-F—fersoﬂ-' st Lou tf_q Ypzoz

Server’s address

Acldiﬁbnal information regarding atternpted service, etc:
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UNITED STATES DISTRICT COURT
' for the
Western District of Kentucky

Dana BoWers, on behalf of herself
and Others Similarly Situated

- Plaintiff ‘
v.
Windstream Kentucky East, LLC

s 3 OA-C V=440 Y

L N N L S g

Defendant
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and addrESS) Windstream Communications, lnc
o c/lo C T Corporation
4169 Westport Road
Louisville, Kentucky 40202

A lawsuit has been filed against you.

Withid 20 days after service of this summons on you (not counting the day you recewed it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plamhff or plaintiff’s attorney,
whose name and address are: D, Randall Gibson, Esq.

Douglas F. Brent, Esq.

STOLL KEENON OGDEN PLLC
2000 PNC Plaza :

500 West Jefferson Street.
Louisville Kentucky 40202

If you fail to respond, Judgment by default will be entered agamst you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

s ' JEFREY &, PPERSON
:113) -

Signature of Clerk or Deputy Clerk
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Civil Action No.

| "PROOF OF SERVICE e :
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

. This summons for (name of individual and title, ifany) ~ Windstream Communications, Inc.

was received by me on (date)

(3 Ipersonally served the summons on the individual at (place)

on (date) . ' ; or

(3 1left the summons at the individual’s residence or usual ‘place of abode with (name) thu/[ . 5 F B _

, aperson of suitable age and discretion who resides there,

on (date) L ,.and mailed a copy to the md1v1dua1’s last known address; or

00 Iserved the summons on (name of individual)  Windstream Communications, Inc. , who is.

designated by law to accept service of process on behalf of (name of organization)

on (date) - 0or
0 ifetumed the summons unexecuted because _ ;or
1 Other (specify):
v ]
My fees are § , for travel and § for services, for a total of § 0.00

I declare under penalty of perjury that this information is tfﬁe

Date: 'U-Zq'voq 3 OMM%M

f
W Server’s szgnature

jth’\ jb—” S0

Printed name and title

500 West Tekferson st Loy kq dozoz

Server's address

Additional informaﬁon regarding attempted service, etc:
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for the ,

- UNITED STATES DISTRICT COURT
. | Western District of Kentucky

" Dana Bowers, on behalf of herself

-_and Others Similarly Situated 7 )
'  Plaintiff ’ ,
V. civil actionNo. 4" (DY~ C\/- 44 O~

Windstream Kentucky East, LLC

Defendant
SUMMONS IN A CIVIL ACTION .

To: (Defendant’s name and address) Windstream Kentucky East, LL.C
. c/o C T Corporation
4169 Westport Road
Louisville, Kentucky 40202

A lawsuit has been filed against you.

. Wlthm 20 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed: R. Civ.

P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or:a motion under Rule 12 of -

the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are: D, Randall Gibson; Esq.

Douglas F. Brent, Esq.

STOLL KEENON OGDEN PLLC

2000 PNC Plaza

500 West Jefferson Street

Louisville, Kentucky 40202

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT ..

we 2307 AR

Signature of Clerk or Deputy Clerk
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Civil Action No.

PROOF OF SERVICE
( This section should not be filed with the court unless required by Fed. R.Civ.P. 4 (l))

I‘his summons for fname of individual and title, ifany)  Windstream Kentucky East, LLC

was received by me on (date)

[0 Ipersonally served the summons on the individual at (place)

on (date) . ;01

o1 left the summons at the individual’s re51dence or usual place of abode with (name) Dhll‘ ‘s F’R\{ mﬂ\"

,-a person of suitable age and discretion who res1des there,

on (date) | ‘ ~, and mailed a copy to the md1v1dua1’s last known address, or

3 Iserved the summons on (nhame of individual) ~ Windstream Kentucky East, LLC ' , who is

deéignated by law to accept service of process on behalf of (name of organization)

on (date) ' ; OF
O Ireturned the summons unexecuted because ;or
1 Other (specip):
My fees are § - for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Dt (g -24-09 OJLOJM—\

Server s signature

JOhN 'T}B% SOK

Printed name and title

e

Soo West :E?ﬂﬁwsm <t Lou- KY L/OZOZ '

Server's address.

Additional information regarding attempted service, etc:
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windstream.

&

SERVICE PROVIDER(S)

Your InterLATA long distante carrier{é) are*;
AT&T - 1-800-222-0300

Your IntralATA Tong distance carrier(s) aret:

ATET - 1-800-222-0300

" Your Local carrier ist:

1-800-347-1991

# Tf you have multiple telephone numbers, further information concerning Tong

distance carrier assignments for those additional Tines are on record with

WINDSTREAM KENTUCKY EAST, LLC

-your Jocal business office.

17222 6371452 034445 068889 00002/00002

“ Page 3of 4

*"Account number -

P 4

Telophons mumber Y6 date -

une 14, 201

SUMMARY OF PAYMENTS AND ADJUSTMENTS

PAYMENTS 143,57 R

TOTAL PAYMENTS AND ADJUSTMENTS 143,57 R

SUMMARY OF CURRENT CHARGES BY SERVICE PROVIDER
WINDSTREAN B8 ‘

CURRENT CHARGES DUE 06/14/10 RCERY

REGULATORY PRESENTATION OF CURRENT CHARGES

The following summary presents your current charges by service type
as defined by your state regulatory agency. Totals for each service
type include applicable surcharges, fees and taxes.

BASIC LOCAL SERVICE 60,38

HIGH-SPEED INTERNET 34,95

NON-BASIC SERVICE 48.24
TOTAL 143,57
IMPORTANT INFORMATION

Non-payment of the TOTAL for BASIC charges shown above could result in
disconnection of those services and may be subject to collection actions,

Nonpayment of all other charges for services listed above may result in the

---disconnection of these services and may be subject to-collection actions, but

will not result in the disconnection of basic Tocal service.

If not paid on time, a Tate pay penalty of 2.0% will apply to any unpaid
balance over 25,00 after 06/18/10 .

This biTl includes charges for:
270-765-4830
270-766-1604

WINDSTREAM DETAIL OF CURRENT CHARGES
service from 05/19/10 to 06/18/10
7011 charge inquiries call 1-800-347-1991

SERVICES :
2 RESIDENTIAL LINE 34,14
1 DSL ULTRA-RENEWAL 34,95
1 DSL-PROTECTION PLUS 9.95
2 FEATURE PACK A 32.00
TOTAL SERVICES . 111,04
-SURCHARGES AND OTHER FEES
ACCESS CHARGE PER FCC ORDER 6,50
FCC ACCESS CHG NON PRIMARY RES 7.00
911 SERVICE 4.9
KY GROSS RECEIPTS SURCHARGE - 1.5
FEDERAL UNIVERSAL SERVICE FEE 2.06
KENTUCKY LIFELINE SUPPORT .16
TRS/TAP SURCHARGE .08

DEREGULATED ADMINISTRATION FEE 1.55

TOTAL SURCHARGES AND OTHER FEES 23.86
TAXES R
FEDERAL TAX 2.59
- STATE TAX 4,05
SCHOOL. TAX 2,03
TOTAL TAXES 8.67
TOTAL WINDSTREAM CHARGES 143.57

WINDSTREAM CUSTOMER MESSAGE

Tnportant Information for Customers Paying by Check

Windstream may convert your payments by check to an electronic Automated
Clearinghouse (ACHﬂ debit transaction, The debit transaction will

appear on your bank statement, although your check will not be presented
to your financial institution or returned to you. This ACH debit
transaction_ will not enrol] you in any Windstream automatic debit process
and will only occur each time a check is recejved, Any resubmissions

due to insufficient funds may also occur electronically.

Please be aware that all checking transactions will remain secure, and
payment by chgck constitutes accsg%ance of these terms.

We value your busihéss and appreiiate you selecting Windstream as your
telecommunications provider.

SPEND LESS TIME PAYING YOUR BILLI .

Windstream offers awtomatic paiment options to make paying Kour bill easier.
Set up AUTO PAY usihg your bank account or credit card, Both allow your
Windstrean payments to be drawn directly from your preferred account.

- No more stamﬁs
- No more checks to write :

- No more worrying about Tate payments

It's free and you can still receive your paper bi1l or go green with
paperless billing. Register today at windstream.com/autopay or call
Windstream Customer Service,

To help us serve you faster, please bring your entire billing statement
with you when paying in person at one of our payment center Jocations.
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68 Rad. Reg. 2d(P&F) 1650, 6 F.C.C.R. 1618, 6 FCC Red. 1618, 1991 WL Page 1
638366 (F.C.C.)

H 4
68 Rad. Reg. 2d (P & F) 1650, 6 F.C.CR. 1618, 6 FCC Red. 1618, 1991 WL 638366 (F.C.C.)

FCC91-64
FEDERAL COMMUNICATIONS COMMISSION (F.C.C)

**1 In the Matter of
IRWIN

WALLACE.

-d/b/a WALLACE
COMMUNICATIONS
CONSULTANTS, and

DREW METAL
CORPORATION,
Complainants,
v.

AT&T COMMUNICATIONS
OF THE SOUTHERN
STATES, INC.,
and AMERICAN
TELEPHONE AND
TELEGRAPH COMPANY,
Defendants.

File No. E-88-116
MEMORANDUM OPINION AND ORDER
Adopted: February 28, 1991; Released: March 22, 1991
*1618 By the Commission:

1. Irwin Wallace, d/b/a Wallace Communications Consultants, and Drew Metal Corporation (hereinafter, collec-
tively ‘Wallace®), filed the above-captioned complaint against AT&T Communications of the Southern States, Inc.
and American Telephone and Telegraph Company (hereinafter, collectlvely ‘AT&T ). Wallace alleges that AT&T
violated Sections 203(a), (b), (c), and 205(a) of the Communications ActN ' by charging other than the published
interstate tariff rates for a 10-month penod from June 1, 1985, to April 24, 1986.7N The complaint was filed as a
result of a court referral, based on primary jurisdiction, by the United States District Court, Middle District of Flor-
ida, Tampa Division (Case No. 87-1093-Civ-T-15(c), July 14, 1988). For the reasons discussed below, we find that
AT&T's actions violated the Act.F™

BACKGROUND AND CONTENTIONS OF THE PARTIES

2. Plaintiffs allege that on March 10, 1986, defendants filed a revision to interstate tariffs F.C.C. Nos. 1 and 2 pro-
viding for a gross receipts tax surcharge (GRTS) of 1.5 percent on the total interstate telecommunications services
‘provided and billed by AT&T to its Florida customers. According to Wallace, although this tariff did not go into

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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effect until April 24, 1986, AT&T began charging and collecting the surcharge about June 1, 1985. Wallace con-
tends that Section 203(a) of the Communications Act, 47 U.S.C. \>> SS\ 203(a), requires AT&T to include within
its FCC tariffs all charges for interstate communication service, that Section 203(b) prohibits AT&T from changing
any of the charges in its tariff without proper notice to the Commission and the public, that Section 203(c) prohibits
AT&T from charging customers a different amount than the charges specified in its tariff, and that Section 205(a)

. provides that when the FCC has prescribed charges for defendants, defendants are prohibited from publishing, de-
manding, or collecting any charge other than the one prescribed by the Commission and are required to adhere to the
rates and charges prescribed. Wallace concludes that by charging its customers the GRTS prior to the date the re-
vised tariff became effective, AT&T violated all of the above sections of the Communications Act. Therefore, Wal- -
lace asserts, AT&T is liable to plaintiffs for injuries caused by the violations, which consist of the amounts paid for
the GRTS as well as other damages, including reasonable attorney fees and costs of the case.F™

3. AT&T argues that it did not violate the Communications Act. It states that the Florida utility gross receipts tax
statute expressly permits AT&T to pass on the tax to its Florida customers as a line item and that the tax is a fixed
percent of the amount billed to end users. Therefore, concludes AT&T, ‘for purposes of the Communications Act,
the Florida tax has the same effect as the federal excise tax and the many state sales and excise taxes that are meas-
ured by AT&T's interstate gross receipts and imposed directly on the customer (with AT&T under a collection
duty).® Answer at 7. AT&T asserts that such excise and sales taxes can be collected without tariff authority. In addi-
tion, AT&T argues that there is no reason to require federal tariffing before it may flow through taxes to customers
in accordance with state of federal laws that impose the tax. It maintains that to require carriers to tariff each state
and local tax and to revise the tariff each time the tax is changed would unnecessarily burden both carriers and the
Comimission. Moreover, according to AT&T, Section 203 does not require tariffing of activities which are extrinsic
to the communications services regulated by the Commission, such as the collection of a tax which Florida allocated
to its own residents. In answer to complainants' reliance on the fact that AT&T later tariffed the Florida gross re-
ceipts tax flow through, AT&T explains that although the tariff was not required, it filed an interstate tariff detailing
its treatment of the gross receipts tax imposed by Florida in conjunction with its general flow through tariff, dealing
with those states that did not provide specific flow through authority, to avoid any confusion as to whether the Flor-
ida tax was covered. Finally, AT&T argues that the Communications Act does not authorize the Commission to
award attorneys' fees and that plaintiffs' request for such damages must be denied.[™! )

**2

4. Complainants counter that the Florida gross receipts tax is a tax on AT&T, not a tax on its customers, the end
users: as to the customers, it is a surcharge imposed by AT&T.FN Complainants argue that the fact that AT&T can
recover (flow through) the effects of the tax from the Florida end users does not change the character of the tax to
that of an excise or state sales tax. They contend that because the flow through provision of the Fiorida statute is
permissive, not mandatory, ‘it inherently provides for compliance with any other limitations -- practical, legal, regu-
latory or other -- which might supersede or otherwise impair the service provider's ability to recover the tax burden
using the optional flow-through method.‘ Reply

at 7-8. According to complainants, both FCC policy and

*1619 the Communications Act are potential impediments to the optional flow through provision. They argue that
the flow through provision of the Florida statute does not supersede the FCC's tariff policies, it just makes them '
compatible. An examination of a Florida telephone bill shows that the gross receipts tax surcharge is itself subject

to state sales and federal excise taxes. These and other factors lead complainants to conclude that the Florida

gross receipts tax surcharge does not resemble state and federal end user taxes. Finally, complainants argue that

the surcharge is not ‘extrinsic® to the communications services regulated by the FCC, ‘but is one element of

many rate regulated expenses 'affecting the charges' for AT&T's tariffed services.‘ Reply at 11.

5. Inits complaint, Wallace also requests that the Commissfon rule that no part of the claim is barred by the
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statute of limitations, AT&T states that although the complaint alleges that AT&T started charging and collecting
the' GRTS about June 1, 1985, complainants did not file the complaint in the United States District Court until

July 31, 1987, more than two years later. AT&T concludes that, depending on the billing dates, Section 415(b) of
the Act, 47 U.S.C. \SS\415(b), bars all or part of the claims. AT&T rejects complainants' arguments that Section
415(d) extends the statutory period from two years to two years and ninety days.ﬁm] AT&T interprets Section
415(d) to insure that a party has at least ninety days to bring suit after a carrier has begun an action or collected
overdue charges. According to AT&T, since complainants had considerably more time than that to bring an action,
Section 415(d) is inapplicable.

DISCUSSION

6. We do not agree with AT&T's contention that the Florida gross receipts tax need not be tariffed because it
‘has the same effect as the federal excise tax and the many state sales and excise taxes . . . imposed directly on
the customer . . .~.¢ Answer at 7. To the contrary, the **3 Florida statute makes it clear that its gross receipts tax
is a tax on the telecommunications carrier, not on the enduser.™! Therefore, the tax is not ‘extrinsic® to the commu-
nications services regulated by this Commission, as argued by AT&T, but is one of many expenses affecting the
carrier's charges to its customers.™'”! Accordingly, AT&T has not supplied any basis for not tariffing its gross re-
ceipts tax surcharge, and we find that its imposition of a gross receipts tax surcharge on the end user before the
tariff authorizing such a charge became effective was a violation of Section 203 of the Act. N1

7. Turning to the statute of limitations argument, we agree with AT&T that the purpose of Section 415(d) of ‘
the Communications Act, 47 U.S.C. \SS\15(d), is to ensure that a customer have at least ninety days to bring suit
after a carrier has begun an action or collected charges. Section 415(d) does not automatically extend the statutory
period to two years plus ninety days. It extends the filing period ‘to include ninety days from the time (the) charges
are collected by the carrier.* AT&T collected the charges complained of for approximately ten months beginning
about June 1985. The ninety days from the time AT&T collected the unlawful charges had passed long before the
end of the two-year statutory period provided for in Section 415(b) and (c).F¥'? Therefore the two-year period is not
extended by Section 415(d). As a result, the complainants' claims for damages are barred to the extent they seek to
recover charges alleged to have occurred beyond the two-year period of limitations specified in Section 415. See,
e.g., Aetna Life Insurance Company v. AT&T, 3 FCC Red 2126 (Com. Car. Bur. 1988). o

CONCLUSION AND ORDERING CLAUSES

8. For the reasons discussed above, we conclude that although it was proper for AT&T to flow through the Flor-
ida gross receipts tax to its Florida customers,™ ! it should not have done so until its tariff providing for the GRTS
flow through went into effect. Therefore, its flow through of the GRTS from about June 1, 1985 until the appropriate
tariff became effective on April 24, 1986, was unlawful. However, any damages that might have accrued for charges
imposed by AT&T beyond the two-year period of limitations specified in Section 415 are barred.

9. Accordingly, IT IS ORDERED that the complaint filed August 22, 1988, by Irwin Wallace, d/b/a Wallace
Communications Consultants, and Drew Metal Corporation IS GRANTED to the extent indicated above and IS
DENIED in all other respects.

10. IT IS FURTHER ORDERED that the mdtiops listed in footnote 3 ARE DENIED.

11. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order be mailed forthwith to
the Honorable William J. Castagna, Judge, United States **4 District Court, Middle District of Florida, Tampa Divi-

sion. '

FEDERAL COMMUNICATIONS COMMISSION
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'

Donna R. Searcy
Secretary

FN1 47 U.S.C. \SS\\38\ 203(a)-(c) & 203(a).

FN2 It is undisputed that, effective April 24, 1986, the subject charges were published pursuant to AT&T's Tariffs
F.C.C. Nos. 1 and 2.

FN3 Plaintiffs have filed various motions involving discovery or admissions (Motion to Compel Complete Re-
sponse to Plaintiffs' First Set of Interrogatories, Motion of Complainants for Leave to Serve Document Requests and
Request for Admission, Motion for Leave t Serve a Second Set of Requests and a Post-Discovery for' Admissions
Brief Containing Proposed Findings of Fact and Conclusions of Law) as well as a letter dated October 5, 1990, en-
closing a copy of an AT&T pleading in another matter, and citing recent decisions, which, according to plaintiffs
have a bearing on the instant matter. AT&T has responded to all of these pleadings. We deny these motions and
will not consider the additional arguments contained in the October 5, 1990, letter. Afier a status conference on De-
cember 20, 1988, AT&T agreed to supply certain information to plaintiffs. If there are any unanswered interrogato-
ries or requests for admission still pending, the requested information is unnecessary for our resolution of the case,
since only the legal implications, but not the facts, surrounding AT&T's actions are in dispute. In a footnote in its
Rely to Answer, complainants also ‘urge the Commission to investigate the motivation underlying AT&T's defenses
and, if found to have been made in bad faith and in breach of its candor obligations to this Commission, access fines
and forfeitures pursuant to Section 205(b).¢ Reply at 5, n. 13. We will not consider this request since it was first
raised in complainants' reply. Although ordinarily a complainant would not be in a position to attack the motivation
behind defendants' defenses until after the answer to the complaint was filed, in this instance the parties have filed
numerous pleadings in the court action and were aware of the main arguments of the other party. Absent compelling
evidence of misconduct, which Wallace has failed to introduce, we will not consider this new issue raised in the

reply.

FN4 Plaintiffs, who originally brought this action as a private class action suit in the United States District Court,
Middle District of Florida, Tampa Division, dre looking to that court, which retained jurisdiction, for the award of
damages and costs.

FN5 Since plaintiffs are relying on the court for the award of all damages, we will not reach this issue.

FN6 In support, Wallace cites an article by Dr. Robert Self wh1ch criticizes AT&T's tariffs for referring to a gross
receipts tax surcharge as a tax. According to Dr. Self, such a charge is not a tax, but a surcharge. Taxes, according
to Dr. Self, are not subject to the federal excise tax, whereas surcharges are.

FN7 Section 415 provides, in pertment part:
(b) All complaints against carriers for the recovery of damages not based on overcharges shall be filed w1th the
Commission within two years from the time the cause of action accrues, and not after, subject to subsection (d)
of this section.
(c) For recovery of overcharges action at law shall be begun or complaint filed with the Commission against
carriers within two years from the time the cause of action accrues, and not after, subject to subsection (d) of
this section . . ..
(d) If on or before the expiration of the period of limitation in subsection (b) or (c) a carrier begins action under
subsection (a) for recovery of lawful charges in respect of the same service, or without beginning action, col-
lects charges in respect of that service, said period of limitation shall be extended to include ninety days from
the time such action is begun or such charges are collected by the carrier.
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FN8 Federal excise taxes and sales taxes are taxes on the end user not on the carrier. As a result, those taxes are
not an expense of the carrier in doing business in the state, and are not tariffed.

FN9 Pertinent parts of 203.63 of the Florida Utility Code, Gross Receipts Taxes, provide as follows:

FN203.63 Tax on interstate and international telecommunication services.

(1) The tax imposed pursuant to this part relating the provisions of any telecommunications services . . . at the
option of the person supplying the taxable services may be separately stated as Florida gross receipts tax on the
total amount of any bill, invoice, or other tangible evidence of the provision of such services and may be added
as a component part of such charge. . . .

(2) The tax is imposed upon every person for the privilege of conducting a telecommunication business, and
each provider of the taxable services remains fully and completely liable for the tax, even if the tax is separately
stated as a line item or component of the total bill.

FN10 AT&T's argument that it would unnecessarily burden both carriers and the Commission to require them to
tariff each state and local tax and to revise the tariff each time the tax is changed is misplaced. As noted above, car-
riers are not required to tariff all state and local taxes, but only those levied directly on them as an expense of doing
business. Filing a revised tariff in this instance is no more burdensome than revising any other tariff when expenses
change.

FN22 Complainants also allege that defendants violated Section 205(a) of the Act, 47 U.S.C. \85\205(a), by de-
manding and collecting a charge other than that prescribed by the Commission. Complainants, however, provide no
evidence to show that the Commission has, in fact, prescribed any rate or rates at issue in the instant complaint.
Thus, there is no basis for a finding that AT&T's collection of a gross receipts tax surcharge prior to tariffing it vio-
lated any outstanding Commission prescription pursuant to Section 205(a). . ' ’

FN12 Section 415(b) establishes a two-year limitation period for the recovery of damages not based on overcharges.

Section 415(c) establishes a two-year limitation period for the recovery of damages based on overcharges.-Although
AT&T states that Section 415(b) applies in this instance, it would appear that the appropriate section is Section
415(c).

FN13 See, e.g., Connecticut Office of Consumer Counsel v. AT&T Communications, 4 FCC Red 8130(1989), aff'd .
sub nom. Connecticut Office of Consumer Counsel v. FCC, 915 F.2d 75 (2nd Cir. 1990).

x5
FCC
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GENERAL CUSTOMER SERVICES TARIFF

. 'WINDSTREAM KENTUCKY EAST, INC. : P.S.C.KY.No.7

Original Page 27
ISSUED: July 17, 2006 ‘ EFFECTIVE: Augustl, 2006
BY: Vice President

S2.4

S2.4.5

- Lexington, Kentucky

S2. GENERAL REGULATIONS

Payment Arrangements and Credit Allowances (Continued)

Provision for Certain Local Taxes and Fees

Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139.210 commenced and
will continue to add to the bills of customers as a separate item the Kentucky Veterans' Bonus Sales and
Use Tax levied by KRS 139.200.

When the Company is required to pay the 3 percent utilities gross receipts license tax for schools,
authorized by KRS 160.613, the Company will increase its rates in any such county in which it is required
to pay such school tax by 3 percent. This tax will be added to customer bills as a separate item.

There shall be added to the customer's bills, as a separate item, an amount equal to the proportionate part
of any license, occupation, franchise, or other similar fee or tax now or hereafler agreed to or imposed
upon the Company by local taxing authorities, whether imposed by ordinance, franchise or otherwise, and
which fee or tax is based upon a percentage of the gross receipts, net receipts, or revenues of the
Company. Such amount shall be added to bills of customers receiving service within the tertitorial limits
of the taxing authority. Where more than one such fee or tax is imposed, each of the charges or taxes
applicable to a customer shall be added to the customer's bill as separately identified items.

TARIFF BRANCH

RECEIVED

7/17/2006

PUBLIC SERVICE
COMMISSION
OF KENTUCKY
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FCC 92-216

S

*¥%¥]1 IN THE MATTER OF
IRWIN WALLACE, D/B/A WALLACE COMMUNICATIONS CONSULTANTS, AND DREW METAL
' CORPORATION, COMPLAINANTS,
V.
AT & T COMMUNICATIONS OF THE SOUTHERN STATES, INC., AND AMERICAN TELEPHONE AND
TELEGRAPH COMPANY, DEFENDANTS.

File No. E-88-116
Adopted: May 14, 1992; Released: May 29, 1992
MEMORANDUM OPINION AND ORDER
#3333 By the Commission:
I. INTRODUCTION AND BACKGROUND

1. AT & T Communications of the Southern States, Inc., and American Telephone and
Telegraph Company (hereinafter, collectively, “AT & T”) have petitioned for
reconsideration of the Commission's decision in ‘this proceeding.!™ 1In the Order,
the Commission held that AT & T violated Section 203 of the Act by flowing through
the gross receipts tax to its Florida customers for approximately ten months before
its gross receipts tax surcharge (GRTS) tariff went into effect (from about June 1,
1985 until April 24, 1986). The Commission determined that although it was proper
for AT & T to flow through the Florida gross receipts tax, it should not have done
so until its tariff providing for the GRTS flow through went into effect on April
24, 1986. However, the Commission agreed with AT & T that any damages that might
have accrued for charges imposed by AT & T beyond the statutory two-year period of
limitations specified in Section 415 of the Communications Act, 47 U.S.C, § 415,
are barred. ¥ ~

2. In its petition for reconsideration, AT & T argues that the Commission erred in
its holding that AT & T violated Section 203 of the Act. AT & T contends,
moreover, that even if the Commission properly found a Section 203 violation, it
erred in concluding that the Federal District Court in Florida, rather than the
Commission, “has jurisdiction to decide whether and to what extent complainants are
entitled to recover damages for a technical Section 203 violation that did not
result in unreasonable or discriminatory charges.” Petition at ii (emphasis in
original).

II. DISCUSSION
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3. We find that AT & T has not advanced any new arguments which would persuade us
to modify our decision, and accordingly we deny the petition for reconsideration.

AT & T's arguments that the Commission erred in finding a violation of Section 203
of the Act were, without exception, fully considered and rejected in the underlying:
order and require no further discussion here. However, AT & T's petition does
raise for the first time the issue whether the Commission should deecide whether and
to what extent complainants may recover damages as a consequence of the violations.

4. AT & T argues that the Commission declined to reach the damages issues because’
it concluded that those issues had not been referred to the Commission and were
matters for the United States District Court to decide. It argues that to the
contrary, “the District Court referred the entire case to the Commission, including
the issue of damages.” Petition at ii (emphasis in original). According to AT &
T, the “District Court retained jurisdiction only to the extent necessary to
protect complainants' rights in the event that the Commission were ‘unable to
fashion an appropriate remedy’ after deciding the issues of violation and damages.”
(PN} Moreover, AT & T maintains that complainants suffered no injury as a
consequence of AT & T's actions and are therefore not entitled to recover
damages. ™1 AT & T requests that if the Commission does not vacate its Section 203
holding, it require complainants to produce evidence of losses suffered because of
AT & T's conduct and decide the issue of damages itself.

*%¥2 5, Section 1.722(b) of the Commission's rules, 47 C.F.R. § 1.722(b), provides
that damages will not be awarded upon a complaint unless specifically requested.
In the instant case, complainants are not requesting that the Commission determine
damages. Indeed, complainants specifically stated that they “will look to the
court for the award of damages and fees, if any, following resolution by this
Commission....” ™) Complainants' Reply to Answer at 12. Accordingly, we reject
AT & T's suggestion that the damages issue is properly before us. AT & T will
have a full opportunity before the District Court, which specifically retained
jurisdiction over the complaint, to present its argument that no damages should be
awarded. [FN6]

*3334 III. ORDERING CLAUSES

6. Accordingly, IT IS ORDERED, pursuant to Section 405 of the Communications Act of
1934, as amended, 47 U.S.C. § 405, that the petition for reconsideration filed by
AT & T IS DENIED. !V

7. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order be nailed
forthwith to the Honorable William J. Castagna, Judge, United States District
Court, Middle District of Florida, Tampa Division. '

FEDERAL COMMUNICATIONS COMMISSION
Donna R. Searcy

Secretary
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FN1. 6 FCCRed 1618 (1991) .(Order).

FN2. The complaint was filed at the Commission as a result of a referral by the
United States District Court, Middle District of Florida, Tampa Division (Case No.

87-1093-Civ~-T-15(c)) (July 14, 1988). Complainants did not file the complaint in
the United States District Court until July 31, 1987, more than two years after AT
& T imposed the surcharge. The record reflects that AT & T charged and collected

the gross receipts tax surcharge beginning about June 1, 1985, and ending April 24,
1986. ’

FN3. Petition at 12, citing the court's Order of April 4, 1988 (emphasis added).

FN4. AT & T's pleadings contain a lengthy argument to support its contention that
complainants' theory of damages due them is wrong. Because of our action today,
we need not summarize these arguments or complainants' opposition thereto.

FN5. To the extent there was any ambiguity in Count 5 of the complaint, this
statement resolved it.

FN6. We note that both parties read more into footnote 5 of the Order than is
warranted. Contrary to the parties' assertions, the Commission did not conclude
that it did not have jurisdiction to decide whether and to what extent complainants
are entitled to recover damages (AT & T's Petition at ii) nor did it “[rule] that
Complainants are entitled to recover the overcharge” (Complainants' Opposition at
11). The Commission left to the District Court an issue that was not before the
Commission and over which the court retained jurisdiction.

FN7. Among the pleadings is this case is complalnants’ unopposed Motion for Leave
to File Reply in Excess of Page Limitations. ~ We grant that motion.

7 F.C.C.R. 3333, 7 FCC Recd. 3333, 1892 WL 689806 (F.C.C.)
END OF DOCUMENT :
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GENERAL CUSTOMER SERVICES TARIFF

WINDSTREAM KENTUCKY EAST, INC. . P.S.C. KY. No. 7

Original Page 27
ISSUED: July 17, 2006 EFFECTIVE: Aﬁgust 1, 2006
BY: Vice President :
Lexington, Kentucky

S2.4

S2.4.5

S2. GENERAL REGULATIONS

Payment Arrangements and Credit Allowances (Continued)

Provision for Certain Local Taxes and Fees

Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139.210 commenced and
will continue to add to the bills of customers as a separate item the Kentucky Veterans' Bonus Sales and
Use Tax levied by KRS 139.200.

When the Company is required to pay the 3 percent utilities gross receipts license tax for schools,
authorized by KRS 160,613, the Company will increase its rates in any such county in which it is required
to pay such school tax by 3 percent. This tax will be added to customer bills as a separate item.

There shall be added to the customer's bills, as a separate item, an amount equal to the proportionate part
of any license, occupation, franchise, or other similar fee or tax now or hereafter agreed to or imposed
upon the Company by local taxing authorities, whether imposed by ordinance, franchise or otherwise, and
which fee or tax is based upon a percentage of the gross receipts, net receipts, or revenues of the
Company. Such amount shall be added to bills of customers receiving service within the territorial limits
of the taxing authority. Where more than one such fee or tax is imposed, each of the charges or taxes
applicable to a customer shall be added to the customer's bill as separately identified items.

TARIFF BRANCH

RECEIVED

7/17/2006
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Ernie Fetcher
Govemwor

Teresa J, Hilt
Secretery

g b
Commonvwestn of Kerbucky
Environmental and Pullic Protection Cahinet
Public Service Conumnission
241 Soseer Bed,

P.O. Box f15
Frenkion, Kesfucky $0602-0815
Talephone, {S02) 564-3840C
Fex, (5023 $54-3460

May 30, 2007

Joan Coleman

AT&T :
Regulatory and External Affairs
601 West Chestnut Street
Louisville, KY 40203

RE: FilingNo. TFS2007-00400
KY?2007-035 — This tariff introduces a surcharge to recover the cost of the Kentucky
Gross Revenues Tax (GRT) that is imposed on communications providers by
KRS138.616.

Dear Joan Coleman:

The above referenced filing has been received and reviewed. An accepted copy is enclosed for
your files. You may also use the following link to access documents related to this filing.

hitp://psc.ky.govitflTRFListFilings.aspx?ID=TFS2007-00400

Sincerely,

gwd )

Dennis Brent Kirtley
Tariff Review Branch Manager

EGUAL OPPORTUNITY WRD




Joan Coleman ATRT

o
ks ., rasident - Kantucky 601 W. Chestaut Strea
R ats& presid hestat Streat

ot " Room $08
toulsvilte, KY 40203

T: 502-582-8601

Fi 5G2-582-1847
joan.coteman@att.com
www,att.com

May 16, 2007

Elzabeth O'Domnetl

Execuiive Director

Kentucky Public Service Comntission
211 Sower Boulevard

P. 0. Box 615

Frankfort, Kentucky 40602

Dear Ms. O’ Donnell:

Pursuant to the rules governing tariffs effective August, 2008, | hereby certify that [ am the
State President-Kentucky of AT&T, Inc., a uiility fumnishing telephone service within the
Commonwealth of Kenrucky, which on the 16™ day of May, 2007, issued revised sheets of-
its Intrastate Tariffs 1 be effective June 1, 2007, and canceling the previously effective
sheets as follows: :

General Subscriber Serviges Tariff

Section A2 Sixih Revised Page 2
Comants Cancels Fifilh Revised Page 2
Section A2 Tenth Revised Page 13.1

Cancels Ninth Revised Page 13.1

Secuion A2 Firsi Revised Page 14
Cancels Original Page 14

Access Services Tariff

Section E2 Ninth Revised Page 2
Contents Cancels Eight Revised Page 2
Section E2 Eighth Revised Page 18.2.1

Cancels Scventh Revised Page 18.2.1

On the sixteenth day of May, 2007, notice to the public of the issuing of same is being given
in all respects. Given under my hand this sixtcenth day of May, 2007.

Very truly yours,
Uracoud (Ll

/ Joan A, Coleman’

", <
™ e’




S atat

Altachment

Bill sert Language:

Effective 06/01/2007, AT&T will begin applying a surcharge on all communications services
provided in Kentucky in order to recover from those customers the cost df 3 Kentucky gross
revenues tax that is imposed on AT&T at the raie of 1.3% of its gross revenues from
providing comnunications services in Kentucky. This surcharge will appear on your bill as
"IKY GRT Surcharge.” If you have any questions, please call the Billing Questions contact
number on the first page of your bill. Thank you for choosing AT&T. '




BELLSOUTH GENERAL SUBSCRIBER SERVICES TARIFF PSCKY. TARI?F 2A

TELECOMMUNICATIONS, INC. Sixth Revised Page 2
KENTUCKY Cancels Fifth Revised Page 2

ISSUED: May 16, 2007 ) EFFECTIVE: June 1, 2007
'BY: Joan A. Coleman, President - KY ) - .
Louisville, Kentucky

A2. GENERAL REGULATIONS

CONTENTS

A2.3 Establishment And Furnishing Of Service

A2.3.10 Provision And Ownership Of Equipment And Facilities 8
A23.11 Provision And Ownership Of Directories §
A2.3.12  Provision And Ownership Of Telephone Numbers 8
A2.3.13 Maintenance And Repairs g
A23.14 Company Facilitics At Hazardous Or Inaccessible Locations 8
A2.3.15 Work Performed Outside Regular Working Hours 9
A23.16 Suspension Of Business And Residence Service 9
A2.3.17 Termination Of Service 10
A2.3.18 Ringer Limitations 10
A23.19 Reserved For Future Use 11
A23.20 Residence Service For Company Employees 11
" A23,21 Connection With Miscellaneous Common Carriers 11
A2.3.22 Reserved For Future Use 12
A2.3.23 Minimum And Fractional Rates And Charges 12
A2.4 Payment Arrangements And Credit Allowances 12
A24.1  Advance Payments 12
A24.2 Deposits 12
A2.4.3 Payment For Service | 13
A2.4.4 Allowance For Interruptions 131
A24.5 Provision For Certain State And Local Taxes And Fees . 13.1 ©
A24.6 Reserved For Future Use - 14 E
A24.7 Reserved For Future Use 14 '
A24.8 Variable Term Payment Plan ' 4
A24.9 Economic Development Incentive Waivers and Discounts 2
A2.4.10 Payment Plan For Contract Services 22002
A2.4.11 Economic Waiver Exception to Termination Liabiliry for Business Customers 22,04
A2.4.12 Bill Format 22.04

_éil BellSpi.xﬂunarl@oon&ainedhmin and as set forth in the frademarks and srvics narks section of the BeliSouth Tariffs are owned by BellSouth Inmﬁmmall’ropaty
rporation. . : . B




BELLSOUTH . GENERAL SUBSCRIBER SERVICES TARIFF . PSC KY. TARIFF 2A

TELECOMMUNICATIONS, INC. Tenth Revised Page 13.1
. - KENTUCKY : Cancels Ninth Revised Page 13.)
1SSUED: May 16, 2007 ‘ EFFECTIVE: Junc 1, 2007

" BY: Joan A. Coleman, President - KY
_Louisville, Kentucky .

A2. GENERAL REGULATIONS

A2.4 Payment Arrangements And Credit Allowances (Cont'd)

AZ. 4.3 Payment For Service (Cunt’d)

H. A late payment charge of $3.00 and an intcrest charge of 1.50 percent of the unpaid balance will apply to cach residence
subscriber's bill with a balance greater than $6.00 for regulated charges (including amounts billed in accordance with the tanff
dealing with the Billing and Collection Services) when any undisputed portion of a previous month's bill has not been paid in
full prior to the next billing date. A late payment charge of $15.00 and an interest charge of 1,50 percent of the unpaid balance
will apply to each business subscriber’s bill with a balance greater than $6.00 for regulated charges {including amounts billed
in accordance with the tarifT dealing with the Billing and Coliection Services) when any undisputed portion of a previous
month's bill has not been paid in full prior to the next billing date. The 1.50 percent interest charge is applied to all new
charges on a subscriber’s previous month's bill which were not paid prior to the next billing date. State Agencies subject to
KRS 45.454 shall be assessed late payment charges in accordance with that statute, Addirional penalty charges shall not be
assessed on unpaid penalty charges. Federal Government customers are exempt from late payment and/or interest charges,

1.  Residence subscribers with overdue bill balances for their existing service, which has been temporarily suspended for
nonpayment, who are unable to pay the charges in full may be allowed to retain their local service if they elect to have a full
toll restriction placed on their existing service, at no charge, until the charges are paid. These subscribers may arrange to pay
the outstanding balance in up to twelve (12) monthly instaliment payments, An Installment Billing Service Fee may apply as
specified in Section A4.

J.  Miscellaneous Fees Associated With Payments
1. Payment Convenience Fee for Payment Made Via Telephone Call

A fee will apply for each instance of payment of outstanding charges when authorized by the residence subscriber by
telephone (whether such telephone call was initinted by the subscriber or by the Company) and when the method of
payment would allow the payment to be immediately credited 1o the subscriber’s account, such as payment via a credit
card, an electronic check (eCheck), or any other discretionary type payment that may be accepted by the Company
through such telephone contacts. This fee will not apply for payments taken directly by subscribers to ‘authorized
Company payment locations, payments mailed in, automatic funds transfer, and other conventional methods of paymcnts o
The subscriber would be informed of any applicable charges prior 10 processing the subscriber's request.’ : :
a. Rates and Charges

(1) Per Telephone Request

Rate usoc -
(8} Residence 8355 NA
A2.4.4 Allowance For Interruptions

When the use of service or facilities furnished by the Company is interrupted due to any cause other than the negligence or
willful act of the subscriber or the failure of the facilitics provided by the subseriber, a pro rata adjustment of the fixed
monthly charges involved will be allowed, upon request of the subscriber, for the service and facilities rendered useless and
mopcranve by reason of the interruption during the lime said interruption continues in excess of twenty-four hours from the
time it is reported to or deteeted by the Company, except as otherwise specified in this Tariff. For the purpose of admmxslenng
this regulation, every month is considered to have thirty days.

A2.4.5 Provision For Certain Srare And Local Taxes And Fees

" A, When the Company is reqmred to pay the three percent utilities gross recelpts license tax for schools, authonzed by KRS
160.613, the Company will increase its rates in any such county in which it is required to pay such school tax by three percent.

All BellSou:h marks contained herein and as set forth in the trademarks and service marks seetion of the BellSouth TarifB are owned by BellSouth lmdlectua! Properly
Corporation.
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A2. GENERAL REGULATIONS

A2.4 Payment Arrangements And Credit Allowances (Cont'd)

A2.4.5 Provision For Certain State And Local Taxes And Fees (Cont'd)
B. Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139.210 commenced and will continue to add to
the bills of subscribers as a separate item the Kentucky Veterans' Bonus Sales and Use Tax levied by KRS 139.200.

C. Effeetive June 1, 2007, the Company will add to the bills of subscribers a surcharge to recover the KY Gross Revenues Tax
(GRT) imposed by KRS 136.616. This will appear as a separate line item on the customer's bill and will read; XY GRT
Surcharge.

A2.4.6 Reserved For Future Use
A2.4.7 Reserved Far Future Use
A2.4.8 Variable Term Payment Plan

A.  General :
1. The Variable Term Paymcm Plan (VTPP) is a payment plan which allows customers to pay a fixed rate for service over
one of several optional payment periods, A different monthly rate applies for the duration of each period. The monthly
rate varies inversely with the length of the payment period e.g,, the morithly rate for a short period is greater than that for
a long period.

2. The only payment period for software (versions) is the one-month period, except where other terms are specified in
service tariffs,
3. The minimum period is one month, unless otherwise specified in service tariffs.

4, During the effective term of a customer-selected optional payment period, the monthly rate -is not sub_)ect to
Company-initiated change for payment periods longer than one month.

5. Unless specifically exempted, services fumished under the Variable Term Payment Plan are suby,ct to all general
regulations applicable to the provision of service by the Company as stated elsewhere in this Tariff.

B. Definitions

ADDITION

Provision of supplementary equipment to a customer's installed system up to the capacity of the system; addition of cqmpmcnt

nor classified as an upgrade.

CONVERSION

Removal of a customer's installed system and replacement with a different systein, under terms specified in service tariffs.

DOWNGRADE

Tariff-enumerated changes to an installed system generally resulting in a decrease in capacity, capability and/or a lower

monthly charge.

EXTENSION :

A tariff enumerated period of time over which the customer agrees to pay a specified rate for a service upgrade,

LICENSE FEE
A monthly recurring charge, the payment of which gives a customer license 16 use an identified software service.

MINOR EQUIPMENT MODIFICATIONS
Alterations to an item or items of service mstalled as specified in service tariffs.

PAYMENT PERIOD
A period of time selected by the customer fiom among those currently offered by the Company, over which the customer
agrees to pay a specified rate for a service.

élol BellSouth marks contained herein and s set forth in the trademarks and service marks section of the BeliSotsth Tariff are owned by BeltSouth Intellectual Property
TpOration.
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E2. GENERAL REGULATIONS
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E2. GENERAL REGULATIONS

E2.4 Payment Arrangements And Credit Allowances (Cont‘d)

EZ 4.10 Service Installation Guarantee

A. The Company assures that orders for services to which the Service Installation Guarantee applies will be installed and
available for customer use no later than the Service Date as specified in E5.24.B followmg The Scmcc Instatlation
Guarantee is applicable only as specified in E6.7.1.C and E7.4.1.A following.

B. The failure of the Company to meet this commitment will result in the credit of an amount equal to the nonrecurring charges
-associated with the individual service having the missed Service Date bcmg applied to the customer’s bill. The credit will
include only nonrecurring charges associated with the services specified in E6.7.1.C and E74.1.A following for which
nonrecurring charges are applicable. The nonrecurring charges will be credited at the rate at which they were billed. The credit
will not be provided if a credit of the same nonrecurnng charge for the same service is provided under any other provisions of

this Tariff,

C.  Service Installation Guarantees do not apply: m
1. when failure to meet the Service Date occurs because oft : '

a, any act or omission, which shall include an accurate and complete service order from this customer, any other
customer or any third party, or of any other entity providing a portion of a service,

b. labor difficulties, governmental orders, civil commotions, criminal actions against the Company, acts of God, war or
other circumstances beyond the Company’s control,

c. unavailability of the customer's facilities and/or cquipment,

10 service requiring Special Construction as set forth in Section E14 following,

to Specialized Service or Arrangements or Individual Case Basis filings,

for jointly provisioned services except as stipulated in 3 following : ()

o BeliSouth SWA or Special Access (a.k.a. BellSouth SPA) installation, moves and arrangements of service wnh an
agreed upon service date interval of four business days or less following the Application Date of the service order.

In addition, Service Instaliation Guarantees will not apply during a declared National Emergency. Priority installation of
National Security Emergency Preparedness (NSEP) telecommunications services shall take precedence,

ok wp

¥2.4.11 Provision For Certain State And Local Taxes And Fees , " ™)
A, Effective June 1, 2007, the Company will add 10 the bills of subscribers a surcharge to recover the KY Gross Revenues Tax Ly
(GRT) imposed by KRS 136.616. This will appear as a sepasate line item on the customer's bill and will read: KY GRT -

Surcharge.,

g BeliSouth marks contained herein and as set forth in the trademarks and smaccmadssecuonofﬁxeBeﬂSouﬂxTanﬁ‘samownaibyBe{ESouﬁxmtdlma!PmWy
IPOWIIOTL .
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