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COMMONWEALTH OF KENTUCKY RE 

NOV 1 6  2010 
BEFORE THE PUBLIC SERVICE COMMISSION 

Dana Bowers 

PETITIONER 
V. 

Windstream Kentucky East, LLC 

PETITION FOR DECLARATORY RULING 

Petitioner Dana Bowers (“Petitioner” or “PlaintiFY), a telecommunications service 

customer of Windstream Kentucky East, LLC, by counsel, hereby petitions the Commission to 

declare’ that Defendant, Windstream Kentucky East. LLC (“Windstream”) violated KRS 

278.160 when it charged her, and its other customers, an unfiled rate for telecommunications 

services provided under tariff. This declaratory ruling is sought with respect to one of several 

counts of Petitioner’s Complaint currently pending before the United States District Court for the 

Western District of Kentucky in Dana Bowers v. Windstream Kentucky East, LLC, et al., Civil 

Action No. 3:09-CV-440 (the “Judicial Proceeding”). That count has been stayed, but not 

dismissed, by the Court so that the Commission may issue a declaratory ruling? After the 

’ The Commission has previously considered petitions for declaratory rulings. See, e.g., East 
Kentucky Power Cooperative’s Request for a Declaratory Ruling on the Application of 
Administrative Regulation 807 KAR 5: 056 To Its Proposed Treatment of Non-Economy Energy 
Purchases, Ky. PSC Case No. 2004-00430 (Order dated Nov. 9,2004) (docketing a request for 
legal interpretation as a petition for declaratory ruling). 

Bowers v. Windstream Ky. East, 709 F. Supp. 2d 526 (W.D. Ky. 2010). A slip copy of the 
Court’s Order and Memorandum Opinion staying Count I11 of the Complaint pending ruling by 
the Comrnission is attached hereto as Exhibit A. On page 13 of the Memorandum Opinion, the 
Court explains its reasons for retaining jurisdiction. 
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Commission has ruled, Petitioner will file a copy of the ruling with the Court so that the portion 

of the lawsuit that has been stayed pending PSC action can proceed. 

* * * * *  

1. The Commission has ruled that, when a utility has violated KRS 278.160, 

“customers subject to the billing could initiate administrative or judicial proceedings” for such 

vio~ation.~ 

2. Petitioner purchases telecommunications services from Windstream, which is 

governed by tariff P.S.C. Ky. No. 7. Petitioner initiated a judicial proceeding, on behalf of 

herself and other Windstream customers, upon learning, among other things, that Windstream’s 

“KY Gross Receipts Surcharge,” equal to as much as 2.6% of the other charges on the bills of 

Petitioner and Windstream’s other Kentucky customers, does not appear in its Kentucky tariffs. 

This claim appears as Count I11 in Petitioner’s Class Action Complaint, attached hereto as 

Exhibit B. 

3. A sample of Petitioner’s bill, which includes the untariffed “KY Gross Receipts 

Surcharge,” is attached as Exhibit C. 

4. KRS 8 136.616(2)(b), enacted in 2005 and effective January 1, 2006, imposes a 

1.3% gross revenues tax on communications service providers, including Windstream. The tax 

is not imposed upon Ms. Bowers or any other customers of communications service providers. 

Accordingly, the tax increased Windstream’s cost of doing business. 

The Harbor at Harrods Creek Condominium Ass ’n v. Fourth Avenue Corporation - Long 
Corporation, Joint Venture d/b/a Shadow Wood Subdivision Sewer Service, PSC Case No. 2000- 
379 (Order dated Aug. 14,2001), at 7. 
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5. The Commission has determined that a utility’s recovery of external expenses, 

including taxes, from a customer will necessarily be through a “rate.”4 

6. KRS 278.160(2) states, in pertinent part, “No utility shall charge, demand, collect, 

or receive from any person a greater or less compensation for any service rendered or to be 

rendered than that prescribed in its filed schedules.” 

7. In 2007, Windstream increased its rates on all customers by adding a line item to 

its invoices it called the “KY Gross Receipts Surcharge,” which appears to be 2.6% of billed 

revenues. Windstream continues to charge its Kentucky customers the “KY Gross Receipts 

Surcharge.” The charge is being applied to utility services and to non-jurisdictional services like 

broadband and inside wire protection plans, but this petition is concerned with the d i l e d  rate 

Windstream applies to jurisdictional telecommunications services offered under its Kentucky 

tariffs. 

8. Petitioner subscribes to telecommunications services provided under 

Windstream’s federal and Kentucky state tariffs. Windstream amended its federal tariffs to 

include the KY Gross Receipts Surcharge in August 2008, more than a year after it began 

Delta Natural Gas Co., Inc. Experimental Alternative Regulation Plan, PSC Case No. 99-046 
(Order dated May 10, 1999) (proposal for additional charges to customers over and above 
general rates is a “rateyy under KRS 278.010(12)). See also Big Rivers Electric Corp., Case No. 
95-027 (August 25, 1995) (denying request of Big Rivers to pass through a tax payment via the 
fuel adjustment clause, explaining that it was Big Rivers’ supplier’s obligation to pay the tax in 
question, and the supplier, NRG, should have increased its rates to recover any utility gross 
receipts license tax); Local Taxes and/or Fees TariflFiling of General Tel. of Ky., PSC Case No. 
7843 (Order dated October 3, 1980); cJc KRS 160.617, which permits a utility to “increase its 
rates” in any county in which it is required to pay the three per cent school tax imposed by KRS 
160.613. The utility’s bills must describe the new charge as a “rate increase for school tax.” 
Petitioner has asserted various common law claims in the Judicial Proceeding concerning 

Windstream’s rate increase for services over which the Commission and FCC do not have 
jurisdiction. 
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collecting the rate. Windstream never amended its Kentucky tariffs to add the KY Gross 

Receipts Surcharge. 

9. In response to Plaintiffs Class Action Complaint, Windstream filed a motion 

asking the Court to dismiss or stay the Complaint, including Count 111, pertaining to the violation 

of I(RS 278.160. Windstream contended, among other things, that the Federal Communications 

Commission and the Kentucky Public Service Commission have prirnary jurisdiction over the 

Filed Rate Doctrine issues pertaining to its federal and state tariffs, respectively. 

10. The Court denied Windstream’s motion as to Plaintiffs claim that Windstream 

violated federal law when it failed to amend its federal tariff to include its “KY Gross Receipts 

Surcharge” prior to collecting that surcharge, finding that the Federal Communications 

Commission had already ruled on the issue in In the Matter of Irwin Wallace v. AT&T 

Communications of the Southern States, Inc., 6 FCC Rcd 1618 (1991), on reconsideration, 7 

FCC Rcd 3333 (1992). A copy of that FCC decision is attached hereto as Exhibit D. 

11. The Court stayed Count I11 pertaining to the violation of KRS 278.160, deferring 

to the Commission as to [a] whether it would rule as the FCC ruled in Irwin WaZZace that the 

operating expense resulting from a tax imposed on a carrier could not be passed on to customers 

unless the amount to be recovered is tariffed; and [b] whether it would find that Windstream’s 

general tariff language in one of its applicable Kentucky tariffs, in the section called “Provision 

for Certain Local Taxes and Fees,” is not sufficient to cover taxes imposed on the carrier by state 

authorities (the tariff language provides additional line items only for amounts “equal to the 

proportionate part of any license, occupation, franchise, or other similar fee or tax now or 

hereafter agreed to or imposed upon the Company by local taxing authorities.. .”) [Memorandum 
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Opinion, 9-12] (emphasis added). A copy of this section of Windstream’s Tariff No. 7 is 

attached hereto as EXhibit E. 

12. Ample precedent supports Petitioner’s Petition for Declaratory Ruling. The 

Commission has repeatedly and consistently ruled, pursuant to KRS 278.160, that no utility may 

charge or collect for service an amount other than that which is specified in its filed tariffs. It has 

applied that principle to individual rate components as well. In January 2008, for example, the 

Commission approved an LG&E tariff amendment adding recovery of a franchise fee, such 

recovery to begin ‘‘on and after February 1, 2008.”6 LG&E had been paying that franchise fee 

since 2005. Due to oversight, LG&E had not amended the tariff to add the franchise fee 

recovery, and therefore did not collect any amounts from its customers prior to the date the 

Commission approved the new tariff. 

13. Language in Windstream’s Tariff P.S.C. KY. No. 7 providing for recovery of 

“local” taxes and fees does not include “state” taxes. The tariff does not mention a “KY Gross 

Receipts Surcharge.” Nor does it specify an amount, a percentage, a formula, or a calculation for 

a ‘XY Gross Receipts Surcharge.” Under Kentucky law general notice language is legally 

ineffective for any given rate until that rate is added to the tariff. KRS 278.160(2) states that no 

person shall receive service from “any utility for a compensation greater or less than that 

prescribed in such schedules” (emphasis added). Knowing whether a rate demanded by the 

utility is “greater or less than” a ‘‘prescribed” rate necessarily means that rate must be 

ascertainable after reading the tariff. Likewise, the Commission’s regulations governing tariffs 

require the utility to file schedules of “nll its rates.” 807 KAR 5:011, Section 2 (emphasis 

added). Filed rate schedules must include a “clear statement of all rates” and rates must be 

Application of Louisville Gas & Blectric Company for Approval of Revisions to its Tariff 
Governing Recovery of Franchise Fees, PSC Case No. 2007-00521 (Order dated Jan. 3 1 , 2008). 
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“readily ascertainable” from the schedule. See 807 KAR 5:011, Section 4. Moreover, the “KY 

Gross Receipts Surcharge’’ has been used by Windstream to collect approximately double the 

amount of the state tax that applies to communications service providers. Obviously, that is not 

an amount “equal to’’ the tax rate, and Tariff No. 7 does not cover what Windstream has done 

with the unfled “KY Gross Receipts Sur~harge.”~ 

14. Windstream Tariff PSC KY. No. 8 is also at issue in the Judicial Proceeding. 

Windstream Tariff PSC KY. No. 8, a 565 page access services tariff, makes no reference even to 

“local” taxes, much less to the “KY Gross Receipts Surcharge” or to recovery for any other tax 

expense. Accordingly, Windstream lacks any authority to impose its “KY Gross Receipts 

Surcharge” on any customer purchasing access services from Tariff PSC KY. No. 8. 

15. Petitioner requests that the Commission declare that to the extent that Windstream 

has applied the “KY Gross Receipts Surcharge” to any services provided under Tariff No. 7, as 

well as TariffNo. 8, it has violated KRS 278.160.* 

The way to comply with KRS 278.160 and the Commission’s tariffing regulations is to 
prescribe the rate that a carrier is imposing to recover a tax expense, and then collect only that 
rate, subject to any restrictions imposed by law. BellSouth Telecommunications, Inc. filed tariff 
revisions in 2007 to recover some of its expenses associated with the state gross receipts tax. See 
Exhibit F. 

Petitioner is not a customer of Windstream Kentucky West or Windstream Communications, 
Inc. but those sister companies were named as defendants in Petitioner’s class complaint. The 
Commission should consider in this case whether Windstream Kentucky West’s tariffs P.S.C. 
No. 4 and P.S.C. No. 5 and Windstream Communications Inc.’s Local Exchange tariff and Tariff 
No. 3 support the collection of a 2.6% “KY Gross Receipts Surcharge” on tariffed services. 
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WHEREFORE, Petitioner respectfully requests that the Cornmission enter its ruling 

declaring that Windstream violated KRS 278.160 when it increased its rates for tariffed services 

in order to recover from its customers the state gross receipts tax imposed on it without having 

amended its Kentucky tariffs to include that rate increase. 

Respectfully submitted, 

n 

STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
Phone: (502) 333-6000 

Counsel for Dana Bowers 
Fax: (502) 333-6099 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing has been sent, by United States 
Mail, postage prepaid, to Joseph L. Hamilton, Mark R. Overstreet, and Marjorie A. Farris, 
STITES & HARBISON, PLLC, 400 West Market S t r e e m t e  1800, Louisville, KY 40202. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 

AT LOUISVILLE 

CIVIL ACTION NO. 3 :09-CV-440-H 

DANA BOWERS PLAINTIFF 

V: 

WINDSTWAM KENTUCKY EAST, LLC., et. al. . DEFENDANTS 

Plaintiff, Dana Bowers (“Bowers”) brings this putative class action lawsuit alleging that 

Defendants Windstream Kentucky East, LLC (“Windstream East”), Windstream Kentucky West, 

LLC (“Windstream West”), and Windstream Communications, Inc. (“Windstream 

Communications”) (collectively, “Windstream” or “the Windstream companies”), overcharged 

her for monthly telecommunications services and included misleading statements on her bills, in 

’ violation of various federal and state statutes and common law; The matter is before the Court on 

Defendants’ Motion to Dismiss or Stay. 

On April 20,2010, the Court conducted an hearing to discuss the various issues and to 

clarify certain arguments the briefs presented. This case raises interesting questions about the 

proper forum for resolving disputes over regulated utility tarifts. These questions are crystalized 

in the Court’s application of the judicial doctrine of primary jurisdiction. For the reasons set 

forth below, the Court will partially grant Defendants’ motion by staying Count m. The Court 
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will deny the remainder of Defendant’s Motion to Dismiss or Stay.’ 

I. 

Plaintiff Bowers is a residential customer of Windstream East, a telecommunications 

company.2 Windstream East is affiliated with telecommunications companies Windstream West 

and Windstream Comm~riications.~ Collectively, the Windstream companies provide services to 

hundreds of thousands of Kentucky customers in forty-plus counties. Plaintiff filed this putative 

class action in June 2009, alleging that for the two years prior to the Complaint, the Windstream 

companies overcharged her and other customers and used misleading descriptions of certain 

charges on their bills. Specifically, Bowers alleges that the Windstream companies charged 

customers for a tax imposed by Kentucky stafxte without updating their “tariffs,” or schedules of 

rates on file with the Federal Communications Commission (“FCC”) and the Kentucky Public 

Service Commission (“PSC’). Furthermore, Bowers claims that even after the Windstream 

companies updated their tariffs, they charged more than those’tariffs allowed. Bowers also 

alleges that the manner in which the Windstream companies described and applied their charges 

was misleading and violated federal and state - law. 

This case involves a regulatory system established to govern telecommunications 

company charges. The Court will address that broad regulatory framework next. 

’ If it becomes clear, at a later point in this litigation, that a stay is appropriate because of new facts or legal 
questions, the Court will revisit its decision at that time. 

For ‘the purposes of this motion, the Court assumes the truth of Plaintiffs factual allegations. Minger v. 
Green, 239 F.3d 793,797 (6th Cir. 2001), citing Gao v. Jenifer, 185 F.3d 548,552 (6th Ck. 1999). 

The Windstream Defendants are “affiliates” within the meaning of 47 U.S.C. 5 153(1). 
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A. 

Windstream East, Windstream West and Windstream Communications provide various 

interstate and intrastate telecommunications services. As such, The Federal Communications Act 

of 1934 (L‘the Communications Act”), 47 U.S.C. 5 151 et seq., regulates some of their interstate 

services. Section 203(a) of that Act requires that the companies file schedules with the Federal 

Communications Commission, (‘1FCC”), describing, among other things, all of the rates and 

charges for their services. These schedules, commonly called tariffs, are public documents “that 

set[] forth the services offered by a telecommunication carrier, the fees charged for those 

services, and the terms on which those services are offered.” AT&T Commn ’cs of S. States, lizc. 

v. BellSouth Telecornm., lnc., 268 F.3d 1294, 1296 n. 4 (1 lth Cir. 2001). The FCC tariffs control 

the rights and liabilities for interstate services between the Windstream companies and their 

customers. Section 203(c) of the Communications Act states that “no carrier shall (1) charge, 

demand, collect or receive a greater or less or different compensation ... than the charges 

specified in the schedule then in effect.” 47 U.S.C. § 203(c). 

The Windstream companies also provide intrastate telecommunications services. The 

Kentucky Public Service Commission (“PSCyy or “Kentucky PSC‘) regulates the rates for some 

of those services. Like federal tariffs, PSC tariffs for intrastate services control the rights and 

liabilities between the Windstream companies and their customers. KRS 5 278.160(2) states that 

“[nlo utility shall charge, demand, collect, or receive from my person a greater or less 

compensation for any service rendered or to be rendered than that prescribed in its filed 

schedules .... .” 

3 
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. €3. 
r 

To give proper context to the Complaint, the Court will describe the events predating the 

disputed charges. In 2005, Kentucky’s legislature enacted a statute that imposed a 1.3%’ tax on 

the gross revenues of telecommunications providers, including the Windstream companies. See 

KRS § 136.616. As originally passed, the statute prohibited telecommunications providers from 

collecting the tax directly fiom the customer or separately stating the tax on the customer’s bill. 

KRS 9 136.616(3). No one challenged Kentucky’s right to impose the tax or the providers’ right 

to pass it on to their customers. The telecom companies did object, however, to the provision 

prohibiting them from adding a line item to their bills explaining why they had raised prices. Id. 

In short order, the telecom companies challenged the constitutionality of the provision in 

federal court. In February 2007, the Eastern District of Kentucky struck do% the no-stating- 

the-tax provision, after finding that it prohibited more speech than necessary and thus viorated 

the First Amendment’s free speech protections. Bellsouth Telecomm., Inc. v. Farris, 2007 U.S. 

i 

Dist. LEXIS 13993 (E.D. Ky. 2007), a f d  inpart and reversed inpart by 542 F.3d 499 (6th Cir. 

2008). The Sixth Circuit later affirmed that decision. Id 

On June 22,2007, after the courts invalidated the Kentucky statutory provision, the 

Windstream companies began adding the pass-through tax, which they called the “Kentucky 

Gross Receipts Surcharge” (hereinafter “Surcharge” or “Kentucky Surcharge”), to their 

customers’ bill’$.4 A one-time statement on the June 22 bill said that “[elffective with this billing 

statement, the Kentucky Gross Receipts Surcharge will begin appearing on your bill. This 

The exhibits to the pleadings only show the Windstream East statements. The Court presumes, for the 
purposes of its analysis here, that the Windstream West and Windstream Communications bills used the same 
language. 

4 



i 

Case 3:09-cv-00440-JGH Document 17 Filed 04/30/10 Page 5 of 22 

surcharge recovers a tax imposed by the state of Kentucky on all communications and 

entertainment providers.” On the June 22 bill and all future bills, Windstieam listed some portion 

of the Surcharge as a “Regulated” cost, and another portion of the Surcharge as a “Deregulated” 

cost. A recurring note labeled “Gross Receipts TdSurcharge” in the “Taxes, Surcharges and 

Fees” Section of each bill stated “This charge recovers for a tax that is imposed either on 

Windstream or on customers directly by various states for the provision of communications 

services. Ln the case of gross receipts surcharges, they are not governinent mandated charges.” 

Irrespective of the disclosures on the customer bills, Plaintiff notes that the pertinent 

federal and state tariffs did not give Defendants the authority to charge the taxes to customers 

under any circumstances. Though the Windstream companies added the Surcharge to customers’ 

bills in June 2007, they did not list the Surcharge on their federal tariffs until August 7, 2008.5 

The Windstream companies never added the Surcharge to their Kentucky tariffs. 

Additionally, Plaintiff claims that even after the Windstream companies added the’ 

Surcharge to their federal tariffs, the companies charged their customers more than the 1.3% 

imposed upon them by the state of Kentucky. Plaintiff also alleges that Windstream’s bills 

added,the Surcharge to services that were not taxed under the Kentucky statute, including 

internet and cable services. 

Thus, on June 22,2009 Plaintiff filed her Complaint seeking (1) damages in the amount 

When it was added, the Kentucky Surcharge was provided for in Section 2.4.1 of Windstream’s FCC 
tariffs, under “Taxes, Fees and Surcharges.” It reads: “There shall be added to the customer’s bills, as a separate 
item, an amount equal to the proportionate part of any license, occupation, franchise, or other similar fee or tax or 
cost of a tax not or hereafter imposed upon the Telephone Company’s interstate revenues by a taxing jurisdiction, 
and which fee or tax is based upon a percentage o f  the interstate receipts o f  the Telephone Company. Where more 
than one such fee or tax is imposed, each of the charges or taxes applicable to a customer shall be added to the 
customer’s bill as separately identified items. Such taxes or fees will not be applied to the Federal Universal Service 
Fee or LifeIine services. The taxing jurisdiction and applicable factors are as follows: Kentucky (Gross Revenues 
Tax Surcharge) 1.31%. 
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of the overcharge, (2) an injunction against the Witidstream companies and (3) an award of 

attorney’s fees. 

lI. 

The parties dispute whether Defendants Windstream West and Windstream 

Communications are properly before the Court. As noted above, Plaintiff asserts claims against 

Windstream East, Windstream West and Windstream Communications; even though she is only 

a customer of Windstream East and has no relationship with the other companies. She contends 

that the “juridical link’’ doctrine allows her to join the other Defendants, especially where, as 

here, the companies are affiliated and operate under the same billing policy. Defendants argue 

that the doctrine does not apply and that the Court should dismiss claims against Windstream 

West and Windstream Communications. 

To have standing, Plaintiff must (1) have suffered an actual, concrete and particularized 

“injury in fact” that (2) has a causal connection with Defendant’s action and (3) is redressable in 

court. Lujan v. Defenders of Vildlije, 504 U.S. 555, 560-61 (1992). Though PlaintBfails the 

second and third prongs of the test, she asserts that the “juridical link doctrine,” discussed in 

Thompson v. Board of Education of the Romeo Community Schools, serves as an exception to the 

typical rules of standing. 709 F.2d 1200, 1204-05 (6th Cir. 1983). The I;tzompson case involved 

gender discrimination claims by 22 female school teachers against various school boards based 

on the boards’ treatment of pregnancy leave. Id. at 1200. There, the Sixth Circuit cited two 

limited exceptions to the rule requiring each plainW in a class to have a cause of action against 

each defendant: 

(1) Situations in which all injuries are the result of a conspiracy or concerted 
schepes between the defendants at whose hand the class suffered injury; and 

6 
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(2) Instances in which all defendants arejuridically related in a manner that suggests 
a single resolution of the dispute would be expeditious. 

Id. (emphasis in original) citing La Mar v. H & B Novelty & Loan Co., 489 F.2d 461,462 (9th 

Cir. 1973). The Court went on to say that the juridical link doctrine is most often applied 

“[wlhere all the members of the defendant class are officials of a single state and are charged 

with enforcing or uniformly acting in accordance with a state statute, or common rule or practice 

of state-wide application, which is alleged to be unconstitutional.” Id. at 1205 (citing Mudd v. 

Busse, 68 F.R.D. 522,527-28 (N.D. Ind. 1975). Ultimately, the 27zompson court refused to apply 

the juridical link doctrine because the facts of its case did not involve a state statute or uniform 

policy being applied statewide by defendants. Id. at 1205. Outside of the Thompson case, the 

Sixth Circuit has not addressed the juridical link doctrine at length6 

Rather than apply the seemingly narrow juridical link doctrine to circumstances in which 

the Court has little information, the Court will address the standing issue in a more 

straightforward fashion. Plaintif? will have until July 1 , 201 0, to find and join additional 

Plaintiffs who are customers of Windstream West and Windstream Communications. In the 
- 

interim, the Court will only address Plaintiffs claims against Windstream East. 

Defendants’ frst argue that the doctrine of primary jurisdiction requires the Court to stay 

the action or dismiss Plaintiffs claims. The Complaint warrants a stay or dismissal, Defendants . 

say, because it implicates matters that should be decided in the first instance by either the FCC or 

i 

Both parties reference Fallickv. Nationwide Mutual Insurance Co., 162 F.3d 410,421. Fallick is 
dissimilar to the case at hand because it involved only one defendant, Nationwide, against whom the plaintiff had a 
cause of action. Here, Bowers seeks to maintain a cause of action against affiliated companies, when she is only a 
customer of one. 

7 
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the PSC. 

“The doctrine of primary jurisdiction, like the rule requiring exhaustion of administrative 

remedies, is concerned with promoting proper relationships between the courts and 

administrative agencies charged with particular regulatory duties.” US. v. W, Pac. R.R. Co., 352 

US. 59,63 (1956). Primary jurisdiction “applies where a claim is originally cognizable in the 

courts, and comes into play whenever enforcement of the claim requires the resolution of issues 

which under a regulatory scheme, have been placed within the special competence of an 

administrative body.” Id at 64. The Supreme Court has said there is no defined formula for when 

a court should apply the doctrine. It stated 

In every case the question is whether the reasons for the existence of the doctrine are 
present and whether the purposes it serves will be aided by its application in the 
particular litigation. These reasons and purposes have often been given expression 
by this Court. In the earlier cases emphasis was laid on the desirable uniformity 
which would obtain if initially a specialized agency passed on certain types of 
administrative questions. See Texas h PaciJicR. Co. Y. Abilene Cotton Oil Co:, 204 
U.S. 426. More recently the expert and specialized knowledge of the agencies 
involved has been particularly stressed. See Far East Conference v. United States, 
342 U.S. 570. 

Id. 

In the context of tariffs, the Supreme Court has said that courts should not make tariffs, 

but may, in certain circumstances, construe them. Id. at 66. Specifically, a court may construe a 

tariff if doing so is solely an issue of law. Id. Where construction requires factual determinations 

and discretion in technical matters, a court should.defer to the appropriate agency. Id., citing 

Great N. R. Co. v. Merchants Elevator Co., 259 U.S. 285-91. The Supreme Court went on to say 

that “[c]ertainly there wouldbe no need ” _  to refer the matter of construction to the Commission if 

that body, in prior releases or opinions, has already construed the particular tariff at issue or has 

\ 
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I 

clarified the factors underlying it.” Id. at 69, citing Crancer v. Lowden, 3 15 U.S. 63 1. 

Thus, the Court will consider whether the relevant regulatory agencies have already 

spoken on the issues raised in each of Plaintiff’s claims, and if not, whether the questions 

presentedhere require deferral for some other reason, such as the need to promote uniformity or 

to have the question heard by a decision maker with specialized knowledge. 

A. 

In’ Count I, Plaintiff asserts that Windstream East overcharged her for 

telecommunications services in violation of 47 U.S.C. 9 203(c). She claims that: (1) prior to 

August 2008, Windstream East overcharged her because its FCC tariffs did not include a 

provision for the Kentucky Surcharge; and (2) after August 2008, Windstream East overcharged 

her by charging more than the 1.3% that its federal tariff allowed for the Kentucky Surcharge. 

Each of Plaintiff’s overcharge claims are premised on the “Filed Rate Doctrine” which says that i 

a telecommunications carrier’s filed tariff contains the only lawful rate that a carrier may charge 

for a service. Specifically, 47 U.S.C. 5 203(c), reads “no carrier shall ... charge, demand, collect 

or receive a greater or less or different compensation for such communication or for any service 

in connection therewith” other than “the charges specified in the schedule then in effect.” 

Plaintiff argues that primary jurisdiction should not apply because the FCC tariff is 

unambiguous and because the FCC, in In the Matter of Irwin Wallace v. AT&?? Communications 

of the Southern States, Inc. , has already determined that a telecommunications company may not 

pass along a tax until the company’s tariff actually authorizes the pass-through tax. 6 FCC Rcd 

1618 a991), on reconsideration, 7 FCC Rcd 3333 (1992). TheInvin WalZace opinion 

distinguished taxes imposed directly on the customer and taxes that are imposed on the 

9 
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telecommunications carrier, but are permitted to be passed onto the customer. 6 FCC Rcd 161 8 
I _  

(1991) at 7 6. The utility can apply the former without any mention in a tariff, it cannot pass 

along its own taxes, however, without specific tariff authority. Id. The Irwin Wallace opinion 

concluded that a tax applied to a telecommunications carrier was not “extrinsic,” but rather was 

“one of the many expenses affecting the carrier’s charges to its customers.” Id. Accordingly, 

the FCC found that “imposition of a gross receipts tax surcharge on the end use before the tariff 

authorizing such a charge became effective was a violation of Section 203 of the Act.” Id. 

(footnotes omitted). 

The plain language of 203(c) and the FCC’s decision in Irwin Wallace indicates that 

Windstream may not pass on a tax imposed directly upon it without first updating its tariff, and 

may not charge more than its tariff allows after the pass-through tax is added to the tarB. The 

Court can resolve this issue on its own. Consequently, the Court finds no reason to stay or 

dismiss on primary jurisdiction grounds. 

B. 

Count II is similar. Plaintiff asserts that, based on the same factual allegations as Count 

I, Windstream East imposed on Plaintiff an unlawfbl charge in violation of 47 U.S.C. 5 201(b) 

and 47 U.S.C. 5 207. The language of 47 U.S.C. 5 20l(b) says: “All charges, practices, 

classifications, and regulations for and in connection with such communication service, shall be 

just and reasonable, and any such charge, practice, classification, or regulation that is uiljust or 

unreasonable is hereby declared to be unlawful.”7 The anaIysis under Count I applies equally to 

47 U.S.C. 4 207 addresses recovery af damages. It reads “Any person claiming to be damaged by any 
common carrier subject to the provisions of this Act may either make complaint to the Commission as hereinafter 
provided for, or may bring suit for the recovery of the damages for which such common carrier may be liable under 
the provisions of this Act, in any district court of the United States of competent jurisdiction, but such person shall 

10 
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Count II. The Court concludes that this Count is also properly before the Court. 

Defendants point to language in In re Long Dist. Telecomms. Litig. v, ITT-US. 

Transmission Sys., Inc., where the Sixth Circuit concluded that a plaintiffs 201(b) claims were 

within the primary jurisdiction of the FCC. 83 1 F.2d 627,63 1. The Court said “[slection 201(b) 

speaks in terms of reasonableness, and the very charge of Count I is that defendants engaged in 

unreasonable practices. This is a determination that ‘Congress has placed squarely in the hands 

of the FCC.”’ Id. citing Consolidate Rail Corp. v. National Ass’7.r of Recycling Industries, Inc., 

449 US. 609, 612 (1981). However, a closer look at this case reveals that its facts are materially 

different than those here. The Long Distance case dealt with claims related to defendants’ 

practice of charging for uncompleted calls, ring time and holding time and failing to inform 

customers of this practice. 83 1 F.2d at 627. Determining whether that practice was reasonable 

under 201(b) was a novel question, unlike the one presented and already answered in Count I. It 

required the expertise of regulators, who could offer a uniform solution. Because the FCC has 

already clearly answered the claims here, the Sixth Circuit’s language in Long Distance is not 

. applicable. 

C. 

In Count III, Plaintiff asserts that, based on its Kentucky tariff, Windstream East 

overcharged for intrastate services in violation of KRS 278.160(2). Plaintiff alleges that the 

relevant PSC tariffs did not authorize Windstream East to pass along the Kentucky Surcharge to 

its customers. The language of the Kentucky statute is similar to that of the federal statute.8 The 

not have the right to pursue both such remedies. 

KRS 278.160(2) states, in part: ‘Wo utility shall charge, demand, collect, or receive from any person a 
greater or less compensation for any service rendered or to be rendered than that prescribed in its filed schedules ... . 

I 11 
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applicable state tariff provision is not so clear as its federal counterpart. The “Provision for 

Certain Local Taxes and Fees” reads: 
. L .  

There shall be added to the customer’s bills, as a separate item, an amount equal to 
the proportionate part of any license, occupation, franchise, or other similar fee or 
tax now or hereaJter agreed to or imposed upon the Company by local taxing 
authorities, whether imposed by ordinance, franchise or otherwise, and which fee or 
tax is based upon a percentage of the gross receipts, net receipts, or revenues of the 
Company. Such amount shall be added to bills of customers receiving service within 
the territorial limits of the taxing authority. 

P.S.C. Ky. No. 7, Original Page 27 (emphasis added). 

The parties dispute the meaning of this section. Plaintiff points to the phrase “local taxing 

authorities” and asserts that because the charge at issue is a tax imposed by state authorities, this 

provision does not apply. Defendants argue that the “local taxing authorities” l a n b g e  includes 

the state, especially considering the origins of the Kentucky gross revenues tax. Defendants say 

KRS 136.616 was adopted at the same time as I(RS 136.660, a statute that terminated the ability 

of political subdivisions of Kentucky to levy directly on carriers franchise fees or taxes on 

communications services. Now, political subdivisions, or local taxing authorities, share in the 

1, 

revenues KRS 136.616. Thus, Windstream argues, the local franchise fees are now collected 

through the state tax, and that tax is covered by the above tariff language. 

To resolve this dispute, this Court would need to address two issues not present in its 

analysis under Counts I and 11: (1) whether the PSC would rule as the FCC did in Iwin Vallace 

on the issue of tariffs and pass-through taxes and (2) whether the “local taxing authority” 

language of Windstream’s tariff encompasses state statutes. The first question implicates a 

policy issue that the PSC should decide and apply uniformly to all carkers. The second question 
I 

12 
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l 

is likely within the Court’s discretion, as courts are permitted to construe tariffs to the extent that 

they raise issues of law. All things considered, however, the Court believes that these matters 

i 

are best left to the PSC at this time. The frrst question suggests deference to the PSC. The 

second question is also clearly within the PSC’s area of expertise. Plaintiff did offer a 2008 PSC 

decision in which a utility applied to amend its tariff to include a franchise fee and local tax 

rider. See In the Matter of Application of LG&E for Approval of Revisions to Its Tariff 

Governing Recovev of Franchise Fees, KPSC Docket No. 07-521 (Order of Jan. 31,2008). 

Though this opinion may be informative as to the Court’s second question, it does not resolve 

the critical first question about whether the PSC would require a carrier to update its tariff before 

charging a pass-through tax. 

The Court will stay Count III to allow the PSC to address the dispute. A stay is more 

appropriate than a dismissal, because the Court may need to resolve damages and other issues at 

a later date. See Long Distance, 83 1 F.2d at 632 (noting that a district court erred in dismissing a 

count rather than staying it). 

D. 

Count IV alleges that, pursuant to 47 U.S.C. 9 2010) and 47 C.F.R. 5 64.2401, 

Defendants’s bills violated federal “Truth-in-Billing” rules by (1) describing the Kentucky 

Surcharge as 

(2) imposing a surcharge that was higher than the Kentucky surcharge rate imposed on 

Windstream. 

and listing it with government mandated taxes and fees on its bills and 

The first prong of Count IV raises questions different than those implicated in Count ID, 

because they require the Court to interpret Defendants’ bills, rather than Defendants’ tarifts. As 

I 13 
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discussed below, they also hvolve an area of law in which the FCC has published extensive 

commentary. 

As noted in Count I and Count II, Section 20 1 (b) mandates that all charges be “just and 

reasonable.” Additionally, 47 C.F.R. 5 64.2401 (b) requires that “charges contained on phone 

bills must be accompanied by a brief, clear, non-misleading description of the service or services 

rendered.” A 2005 FCC opinion explains in more detail what practices are misleading. In the 

Matter of Truth-in-Billing and Billing Format, Second Report and Order, 20 FCC Rcd 6448 

(2005). For instance, the FCC said “it is misleading to represent discretionary line item charges 

in any manner that suggests such line items are taxes or charges required by the government.” Id. 

at $I 1 .(2005). The opinion went on to say: 

Consistent with the Commission’s prior findings, we reiterate that it is a misleading 
practice for carriers to state or imply that a charge is required by the government 
when it is the carriers’ business decision as to whether and how much of such costs 
they choose to recover directly from consumers through a separate line item charge. 
Consumers may be less likely to engage in comparative shopping among service 
providers if they are led to believe erroneously that certain rates or charges are 
unavoidable federally mandated amounts fkom which individual carriers may not 
deviate. This prohibition includes not only misleading statements or descriptions, but 
also placement of the charge on the bill in such a way as to lead a reasonable 
consumer to believe that the charge has been mandated by the government. For 

*example, becauseplacinga discretionary charge in asection or subsection of the bill 
that otherwise contains only government required charges or taxes may mislead a 
reasonable consumer into believing that such charge also is required, such 
placement is not allowed We also are concerned that some carriers may be labeling 
certain non-regulatory line item charges in such a way as to create confusion with 
regulatory programs. As a result, carries should take great caution in using tenns 
that are most conanionly associated with governmental programs to describe other 
charges that are unrelated to those programs. 

. 

Id. at $I 27 (emphasis added). Plaintiff cites this language in support of her argument that 

Windsfxeam’s placement of the Kentucky Surcharge in the “Regulated” section of its bill is 

misleading, especially since before the Surcharge, Defendant listed only government mandated 

14 
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fees in the ‘Xegulated” Section of its bill. In response, Defendant points to language in the 

“Taxes, Surcharges and Fees” Section of its bill that explicitly states “[iln the case of gross 

receipts surcharges, they are not government mandated charges.” As with the other federal 

claims, the CoUa finds that the statutory language and the previous FCC opinions offer sufficient 

guidance to allow this Court to determine the issue. Thus, the primary jurisdiction doctrine does 

not requires either dismissing or staying the first prong of Count IV. 

The Truth-in-Billing opinion also addresses the second prong, stating that “the burden 

rests upon the carrier to demonstrate that any line item that purports to recover a specific 

govemental or regulatory program fee conforms to the amount authorized by the government 

to be collected.” Id, at 4[ 1 (2005). 

IW]e reiterate that it is unreasonable and misleading for carriers to include 
administrative and other costs as part of ‘regulatory fees or universal service charges’ 
or sbilar line item labels that imply government mandated charges. Although the 
Commission focused primarily on the imiversal service charge, we reiterate here that, 
as the language in that order indicates, this prohibition applies to all regulatory fees. 
It is our view that these costs are no different than other costs associated with the 
business of providing telecommunications service and may be recovered through 
rates or other line item charges. Thus, it is an unreasonablepractice for carriers to 
include any costs that do not accurately reflect the carrier’s actual obligation to the 
speciJic governmentalprogram that the line item purports to recover. For example, 
carriers that elect to recover their universal service contribution costs through a 
separate line item may not mark up the line item above the relevant contribution 
factor established by the Commission. As a result, a regulatory line item charge 
should never exceed any maximum amount or cap established by the government to 
recover for that speciJic program. 

Id. at 7 28 (emphasis added). If Plaintiff proves its allegations - that Windstream East charged its 

customers qore than it paid the state and led those customers to believe that the charges were 

required.- this FCC opinion is on point. Thus, the FCC has offered this Court sufEcient guidance 

15 
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I 

to allow it to determine the second prong of Count IV.’ 

There are other reasons that Count IV is not appropriate for a primary jurisdiction 

referral. Plaintiff’s claims in Count Tv are based primarily on Defendants’ individual bills and 

whether they are misleading. Thus, the questions raised are intensely fact specific and their 

resolution would not likely impact other carriers. Such questions may be precisely the ones that 

district courts should answer, to allow the relevant agencies to focus on broader issues that 

impact all carriers. At the very least, these issues are ones that agencies and district courts are 

equally equipped to hear. Upon careful consideration and for all of these reasons, the Court 

declines to stay or dismiss Count IV on the basis of primary jurisdiction. 

rv. 
In Counts V, VI and W, Plaintiff claims that Defendants improperly applied the 

Kentucky Surcharge to cable and internet services, upon which Defendant paid no taxes 

whatsoever. Plaintiff asserts that doing so constitutes a violation of the Kentucky Consumer 

Protection Act (Count V), negligent misrepresentation (Count VI) and conversion (Count VII). 

- 
/ 

As with the other Counts, Defendants argue that these allegations raise issues properly addressed 

in the first instance by the FCC or the Kentucky PSC. Additionally, Defendants argue that if the 

Court determines that primary jurisdiction does not apply, Counts V, VI and vD[ are barred by 

the “Terms and Conditions” Plaintiff was subject to as a purchaser of Windstream East’s 

services. The Court will address each argument in hmi. 

Unlae telecommunications services, cable and internet services are not subject to state or 

Defendants also argue, as they do in Count II, that Count rV should be dismissed or stayed pursuant to the 
primary jurisdiction doctrine because of language in a Sixth Circuit opinion indicating that Section 2010) claims 
should be decided by the FCC. In re Long Distance, 83 1 F.2d at 63 1, As noted in the analysis of Count II, the Court 
does not read that language as a flat ban on district courts hearing any claims that arise under Section 2010). 
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federal tariffs. Thus, Defendants have more freedom to set cable and internet rates. Common 

law or certain consumer protection statutes, rather than agency rules or decisions, govern the 

propriety of the rates. Nonetheless, Defendants argue that the Court should stay or dismiss these 

- 
- 
Counts so that the FCC or PSC may determine whether cable and internet services are 

“communications services” under Kentucky law. 

This argument seems to miss the point. The question presented here is whether 

Windstream East is charging customers more for the Kentucky Surcharge than it is paying. This 

issue is likely to turn on the facts of the case, and will probably be resolved when discovery 

shows how much Windstream East is collecting versus how much it is paying the state of 

Kentucky. Though it is possible that the ultimate issue will be whether the state is collecting 

more th& it is supposed to under KRS 5 136.616, that is still not an issue that the PSC or the 

FCC would decide. Because these questions are not those typically decided by an agency, the 

Court declines to stay or dismiss them. 

i 

Finally, Defendants assert that Counts V, VI and VII must fail because Windstream East 7 
applied the Kentucky Surcharge only to items for which it has paid Kentucky’s gross revenues 

tax, and the claims ignore the Terms and Conditions to which Plaintiff agreed when purchasing 

services iiom Windstream East. Both of these assertions involve disputed issues of fact that 

c=. 

I,p-”rr 

would make resolution impossible at this point in the litigation. To the extent that Defendants 

argue that, as a matter of law, PlaintBis subject to Terms and Conditions she never agreed to, 

the Court disagrees. Basic contract law provides that a party to a contract must accept the 

I 

i 

contract to be bound by it. Whitaker v. Associated Credit Services, Inc. 946 F.2d 1222, 1226 (6th 

cir: 1991). 

17 
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i 

V. 

Defendants also contend that limitations periods in their tariffs bar large portions of 

Plaintiffs Complaint. Windstream East’s federal tariff provides a specific procedure for 

addressing ‘%billing disputes.” Section 2.4.1 (D) reads: 

A valid billing dispute consists of written documentation specifically listing the total 
dollar amount of the dispute, specSic rate elements being disputed and their dollar 
amounts. The dispute must be received in writing within 30 days after the due date 
of the bill. At least one of the seven following reasons must be given for thedispute 
to be considered valid. 1. Incorrect Rate .. . 
Defendants argue that this provision, which as a tariff carries the weight of law, limits 

r 

PlainWs damages to those sustained in the 30 days prior to filing her Complaint. Plaintiffs 

respond that the federal limitations period for refbnds of untariffed charges is two years, 

pursuant to 47 U.S.C. 5 415. Thus, the Court must determine whether PIaintifYs tariff can 

effectively amend the statutory limitations period. Only a few courts have addressed this issue. 

These opinions are neither particularly persuasive nor binding on this Court. 

Defendants cite two district court opinions in support of their position. The first, MFS 

International, Inc. v. International Telecom, Ltd. , addressed a carrier’s argument that contractual 

provision in its service agreement prevented customers from bringing claims more than a year 

after their’claims accrued. 50 F.Supp. 517,522-23 (E.D. Va. 1999). There, the district court 

found that the contractual provision barred the defendant-customer’ s counterclaim, despite the 

longer limitations period of 415(b), concluding that “there is no justification for disallowing the 

relevant contractual provision simply because an explicit federal statute of limitations exists 

when that statute does not prohibit such shortening, either explicitly or by clear implication.” Id. 

at 523. Our case does not concern a contractual provision as directly addressed in MFS 

18 -. 
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! 

International. lo 

In the second case, Powers Law Ofices v. Cable & Wireless USA, a district court in 

Massachusetts enforced a provision in the carrier’s tariff that required customers to bring billing 

disputes to the carrier’s attention within 45 days. 326 F.Supp. 2d 190, 192-93 @. Mass. 2004). 

In Powers, a class action, the Plaintiffs alleged that the Defendant charged more than allowed 

under its filed tariffs. The court noted that “the tariff governs ‘not only the nature and extent of 

[the provider’s] liability, but also the nature and extent of the [customer’s] right of recovery.”’ 

Id. at 192, quoting N. Am. Phillips Corp. v. Emery Air Freight Coup., 579 F.2d 229,233 (2d Cir. 

1978). In finding that the tariff‘s 45-day-provision limited Plaintiffs’ claims, the court made no 

mention of the federal statute setting the limitations period at two years.’l In short, the Court 

finds little helpful guidance from these cases. 

Plaintiff cites an unpublished opinion from the Eastern District of Virginia reaching the 

opposite conclusion. In MCI- Worldcom Network Services, Irzc. v. Paetec Communication, Inc., 

the court addressed a tariff provision that required a plaintiff to dispute overcharges on a bill 

within 90 days. No. 04-1479 (E.D. Va. Mar. 16,2005) (not reported in F. Supp.), a f d ,  204 Fed. 

Appx. 271 (4th Cir. 2006) (unpublished). The defendant argued that the 90-day-notice period in 

the tariff, and not the federal. statute, applied to Plaintiffs challenge that certain charges it paid 

lo A footnote in the MFSInteniational opinion does suggest that even if there had been no 30-day 
provision in the confsact, a similar provision in the company’s tariff would serve to shorten the limitations period. 50 
F.Supp. 2d at 523 n. 14. The court makes no effort to distinguish or explain any differences between a direct 
contractual provision and a tariff provision. 

After the hearing, Defendanfs supplied additional cases in which various courts noted that “tariffs 
conclusively and exclusively control the rights and liabilities of the parties.” This Court does not dispute that 
assertion. However, the present case involves a conflict not directly faced in those cases, because the tariff here 
potentially conflicts with a federal statute. 

19 
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were unsupported by defendant’s tariff. Id. at 1. The court acknowledged that parties can 

contract to shorten a statute of limitations, but noted that “[t’jhe t e r n  of a tariff, however, are set 

unilaterally by the service provider and not negotiated like a contract. If this Court were to find 

that the tariff takes priority over a federal statute, it would allow service providers to unilaterally 

void federally codified consumer protections simply by filing a tariff.” Id., citing TeIco 

Communications Group, Inc. v. Race Rock of Orlando, LLC, 57 Supp. 2d. 340,345 P.D. Va. 

1999) (rejecting the argument that a filed tariff can supercede Regulation 2, the federal 

regulation that implements the Truth in Lending Act, because a tarif€ cannot change a 

“statutorily imposed liability cap” and that to hold otherwise would allow utility companies “to 

contract around important consumer protections simply by filing tarif€s”). The court ultimately 

found that federal statute of limitations, rather than the tariff, governed Plaintiffs claim. Id. The 

I 
Fourth Circuit affirmed that ruling without discussion based on the reasoning of the district 

court. 204 Fed. Appx. at 272. While these cases do not bind this Court, at least they properly 

address the issues in play. 

This Court has similar concerns about the unilateral imposition of a 30-day limitations 

period upon consumers, particularly in these circumstances. TI& is not a garden-variety billing 

dispute. Rather, Plaintiff claims she was overcharged based on a rate she knew nothing about 

and could not determine from the face of her bill. Additionally, one of Plaintiffs core complaints 

is that Defendants took affirmative steps to mislead her by representing that the charges on her 

bill were authorized or required government fees. If these allegations are true, it would be unfair 

20 
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to require Plaintiff to discover the overcharge and contest it, all within a single billing cycle.'' 

This Court believes that unilaterally imposing a short limitations period in a tariff is 

materially different than mutually agreeing to a shorter period by contract. To the extent that 

MFS International or Powers come to a difFerent conclusion, the Court disagrees with their 

reasoning. The federal tariff operates as a statute in the absence of contrary or conflicting 

federal statutes. As a general rule, however, a unilateral tariff should not operate to void a 

federal statute which is directly opposed to the tariff. 

This Court concludes that Congress did not intend to establish a two-year statute of 

limitations which could be overridden by a unilaterally approved tariff. Though the tariff has the 

force of statute in the absence of congressionally mandated rates, its force cannot possibly be so 

absolute in the face of an existing and conflicting statute. The Court concludes that the two year 

limitations period provided for in 47 U.S.C. Q 415 will govern Plaintiff's claims in this case. i 

The Court will issue an order consistent with this Memorandum Opinion. 

l2 Though the FCC has not officially ruled on this issue in the context of end users, it has discouraged use 
of short limitations periods in tariffs based upon similar considerations. In the Matfer ofAT&T Co. to Petition To 
Rectrz Terms and Conditions of 1985 Annual Access Tar@, 3 FCC Rcd 5071, n. 50 (1988). It said: 

In addition to denying customers equal treatment, tariff provisions that place short time limits on the 
claims process may be inconsistent with Congressional intent embodied in Section 415(c) of the 
Cmunications Act, 47 U.S.C. 5 41S(c), whichprovides a two-year statute oflimitations for actions 
at law to.recover overcharges. The Section 415(c) limitation on legal actions for damages does not 
directly control tariffed limitations on the right of access customers to avail themselves of informal 
dispute resolution procedures provided by the LECs. Nevertheless, we believe the two-year limitations 

.period specified in the Act evinces a Congressional belief that customers should have a reasonable 
period in which to seek relief from overcharges, and, to that extent, is generally instructive regarding 
the reasona6leness of the dispute resolution procedures provided in tariffs. 

. 

Id. 
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UNITED STATES DISTRICT COURT 
, WESTERN DISTRICT OF KENTUCKY 

AT LOUISVTLLE 

CIVlL ACTION NO. 3:09-CV-440-H 

DANA BOWERS 

V. 

WINDSTREAM KENTUCKY EAST, LLC., et. al. 

PLAINTIFF 

DEFENDANTS 

ORDER . 

Plaintiff, Dana Bowers, brings this putative class action lawsuit alleging that Defendants, 

Windstream Kentucky East, LLC, Windstream Kentucky West, LLC, and Windstream 
\ 

. Communications, Inc., overcharged her for monthly telecommunications services and included 

misleading statements on her bills, in violation of various federal and state statutes and common 

law. This matter is before the Court on Defendants’ Motion to Dismiss or Stay. 

Being otherwise sufficiently advised, 

IT IS HEREBY ORDERED that Defendants’ Motion to Dismiss Windstream Kentucky 

West, LLC, and Windstream Communications, Inc., is DENIED. Plaintiff shall have until July 1, 

2010, to find and join additional PlainWs who are customers of Windstream Kentucky West and 

Windstream Communications. 

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss or Stay is DENIED as 

to Counts I, 11, IVY V, VI and W. 

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss or Stay is 

i 
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( 

SUSTAINED as to Count 111 ofthe Complaint and that Count is stayed pending a ruling by the 

Kentucky Public Service Commission. 

IT IS FURTHER ORDERED that Defendants’ Motion to Dismiss parts of Plaintiffs 

claims as barred by the thuty (30) day limitation periods in the federal tariffs is DENIBD. 

This is NOT a final order. 

April 29,201 0 

John G. IBLeyburiII, h d g e  
United States District Court 

cc: Counsel of Record 
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UNITED STATES DISTRICT COUIXT 
WESTERN DISTFtICT QP KENTUCKY 

LOUISVILLE DIVISION 
CIVIL ACTION NO. 

Dana Bowers, on Behalf of Herself and 
Others Similarly Situated, 
204 Ravenswood Dr. 
Elizabethtown, KY 42701 

PLAINTIFF 

vs. 
CLASS’ ACTION COMPLAINT 

ELECTRONICALLY FILED 
Windstream Kentucky East, LLC 
Windstream Kentucky West, LLC 
Windstream Communications, Inc., 

\ 

Serve, for each defendant: 
C T CORPORATION SYSTEM 
4169 WESTPORT ROAD 
LOUISVILLE, KY 40207 

DEFENDANTS 

Plaintiff, Dana Bowers, individually and on behalf of all others similarly situated, by 

counsel, for her complaint against the defendants, Windstream Kentucky East, LLC, Windstream 

Kentucky West, LLC, and Windstream Communications, Inc. (collectively, “Windstream”), 

alleges as follows: 

NATURE OF ACTIQN 

1. This case involves illegal rates Windstream has charged and continues to charge 

to hundreds of thousands of its telecommunications sekces customers in Kentucky. Since June 

2007, if not earlier, Windstream’s monthly bills sent to Plaintiff and other customers have 
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systematically included inconspicuous.charges equal to as much as 2.6% of the other charges on 
i 

the bill, which Windstream labeled ‘‘ICY Gross Receipts Surcharge.” 

2. The charges applied to telecommunications services violate the Filed Rate 

Doctrine, the bedrock of utility regulation for over a century, which absolutely prohibits a 

common carrier fiom charging rates other than its legal rates, i.e., the tariff rates filed with the 

regulatory agency designated by law. The majority of the claims in this complaint here relate to 

telecommunications services provided under federal and state tariffs filed, respectively, with the 

Federal Communications Commission (“FCC”) and the Kentucky Public Service Commission 

(“KPSC”). Windstream has imposed charges on Plaintiff and others similarly situated that were 

required to be included in Windstream’s filed schedules of rates, but were not in fact so filed. By 

demanding and collecting the unfiled rates fiom Plaintiff and the members of the class she 

represents Windstream has violated federal and state law. Plaintiff and the members of the class 

she represents were never legally obligated to pay the unfiled rates and are entitled to refund of 

all monies so paid. Upon information and belief Windstream also applied the charges to non- 

telecommunications services, including Internet access service and inside wire maintenance 

plans. With respect to those charges, Windstream supplied false information about the charges, 

violating its public duty to Plaintiff and members of the Class who purchased such services.. 

3. Windstream buried most of the illegal charges among numerous other charges it 

The adjective groups together and describes as “REGULATED” on its monthly - bills. 

“REGULATED” may be used on telecommunications carrier invoices only to descGbe charges 

that are either government mandated (e.g., charges to fund emergency 911 service) or 

government approved (e.g., the rate for a particular service provided by Windstream). h fact, 
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the “KY Gross Receipts Surcharge” was neither government mandated nor government 
i 

approved. Windstream’s misleading use of the word ‘REGULATED” to describe the unlawful 

charges violates Section 201(b) of the Communications Act of 1934 and the “Truth-in-Billing” 

1 rules promulgated by the Federal Communications Commission and codified at 47 C.F.R. $ 

64.240 1. 

4. Plaintiff seeks damages on behalf of herself and all others similarly situated. 

Plaintiff brings this action on behalf of a class consisting of all Windstream customers who 

subscribed to tariffed telecommunications services in Kentucky provided by Windstream and 

were billed a “Kentucky Gross Receipts Surcharge.” Upon information and belief, the damages 

suffered by the class began on or about June 23, 2007 and continue through the present. On 

behalf of herself and the class, Plaintiff seeks to recover the fbll’amount of damages sustained in 

consequence of Windstream’s violations of law, together with reasonable counsel or attorneys’ 

fees. 

5. Upon information and belief, the illegal rates being charged by Windstream were 

imposed in a scheme to recover certain operating expenses Windstream incurred as a result of a 

~ 

I 
I 
I 

Kentucky tax statute, KRS $ 136.616(2)@), enacted in 2005 and effective January 1,2006. That 

stahute imposes a 1.3% “gross revenues tax” on providers of cccommunications service,” 

including . .  Windstream. The legal incidence of that tax is on Windstream, not on its customers. 

Accordingly, a carrier like Windstream may not shift the legal incidence of the tax to its 

customers, nor may it engage in conduct that misleads its customers into thinking that the tax is 

imposed on the service they buy rather than on Windstream. Rather, Windstream may only 

recover the corresponding tax expense through the rates it charges its customers. For 

- I 
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telecommunications services, these rates are included in schedules of rates, referred to as tariffs, 

filed with regulatory agencies like the FCC and KPSC. Wbdstream’s filed rates include 

surcharges to recover its costs fiom other taxes and similar expenses, but not the costs associated 

I 

with KRS $ 136.616(2)@). 

6. With respect to its “KY Gross Receipts Surcharge,” Windstream did not modify 

its filed schedules, as it would be required to do to raise its rates. Windstream did, however, 

raise its rates by 2.6%, disobeying statutory tariffing requirements. 

7. Tariffs for interstate ‘services filed with the FCC conclusively and exclusively 

control the rights and liabilities for interstate services between Windstream and its customers. 

Section 203(c) of the Communications Act states “no carrier shall (1) charge, demand, collect or 

receive a greater or less or different compensation . . . than the charges specified in the schedule 

then in effect.” 47 U.S.C. $ 203(c). 
i 

8. Likewise, tariffs for intrastate services filed with the KPSC conclusively and 

exclusively control the rights and liabilities for intrastate services between Windstream and its 

customers. KRS 278.160(2) states, in pertinent part, ‘Wo utility shall charge, demand, collect, or 

receive from any person a greater or less compensation for any service rendered or to be 

rendered than that prescribed in its filed schedules . , .” 

9. A filed tariff has the force of law, and a carrier violates the law when it violates its 

own tariff. 

-4- 
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10. A carrier’s ability to collect money ficom customers is premised upon complying 

with the federal and state statutory tariffing requirements. Windstream’s failure to adhere to its 

tariffs requires it to retun to its customers any rates it failed to include in its filed schedules. 

11. This lawsuit involves Windstream’s failure to charge the legal rates for interstate 

and intrastate telecommunications services, for which the remedy under law is a refund to every 

customer who was overcharged. Neither Windstream’s ability to recover operating expenses 

through kture legal rates nor Windstream’s ability to collect legal charges contained in duly 

filed schedules of rates is being challenged by this lawsuit. 

JURISDPCrnON rn VEm 

12. Plaintiff contends that Windstream violated the Communications Act of 1934, 47 

U.S.C. 0 151 et seq. and breached its federal tariffs. Thus, this action arises under the laws of the 

United States and the Court has federal question jurisdiction pursuant to 28 U.S.C. 8 1331 and 28 

U.S.C. 0 1337. 

13. Jurisdiction over this action is also based on Section 207 of the Communications 

Act, 47 U.S.C. 0 207, authorizing any person claiming to be damaged by a common carrier 

subj,ect to the provisions of the Communications Act to bring suit for the recovery of such 

damages. 

14. Under 47 U.S.C. 8 415(c), Plaintiffs overcharge claims are subject to a two year 

statute of Iiitations. Plaintiff asserts claims for each overcharge that occurred within two years 

of the filing of this Complaint. 

- 5 -  
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15. For the state law claims in Count Ill, V, VI and VI1 this Court has supplemental 

jurisdiction under 28 U.S.C. 8 1367 because the claims in Counts I, 11 and rV form part of the 

same case or controversy under Article III of the United States Constitution. 

i 

16. Venue is proper in this judicial district under 28 U.S.C. 5 1391(a)(2), as a 

substantial part of the events or omissions giving rise to the claims occurred in this district. 

PARTES 

17. Plaintiff Dana Bowers is a resident of Elizabethtown, Kentucky. She is a 

customer of Windstream Kentucky East, LLC (“Windstream-ICY”’), including for 

telecommunications services provided under Windstream’s federal and state tariffs. 

18. Windstream-KYE is a Delaware limited liability company and is a common 

carrier as defined by 47 U.S.C. § 153(10) providing local telephone service, other 
i 

telecommunications services, and other services, in‘ Kentucky. Windstream-KYE’s principal 

place of business is 4001 Rodney Parham Road, Little Rock, AR 72212. 

19. Windstream Kentucky West, LLC (“Windstream-KYW”) is a Kentucky limited 

liability company and is a common carrier as defined by 47 U.S.C. 5 153(10) providing local 

telephone service, other telecommunications services, and other services, in Kentucky. 

Windstream-KYW’s principal place of business is 4001 Rodney Parham Road, Little Rock, AR 

72212. 

i 

20. Windstream Communications, Inc. (“Windstream Communications”) is a 

Delaware corporation and is a common carrier as defined by 47 U.S.C. Ej 153(10) providing local 

telephone serkice, other telecommunications services, and other senkes, in Kentucky. 
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Windstream Communications’ principal place of business is 4001 Rodney Parham Road, Little 

Rock, AR 72212. 

21. .All Wiridstream defendants are “affiliates7’ of one another within the meaning of 

47 U.S.C. $ 153(1). Windstream-KYE, Windstream-KYW and Windstream Cormnuxications 

are jointly referred to as “Windstream.” 

22. All Windstream defendants are “utilities” as defined by KRS 278.010(3)(e). 

23. Windstream provides telecommunications services in more than forty Kentucky 

counties, including counties within this District. 

BACKGRBBTND 

The Tariff Regime for TelecommraHlications Services 

24. This action centers on Windstream’s decision in 2007 to begin adding a new 

oharge to the bills of its Kentucky customers without filing the charge in its federal and state 

tariffs as required by law. 

Windstream services fiom these tariffs and are obliged to pay the rates therein but no more. 

The class members affected by this ‘new charge purchased 

25. Telecomunications services provided in Kentucky by Windstream include 

intrastate and interstate services. Some services provided by Windstream fall under both 

classifications. For example, one component of local telephone service is jurisdictionally 

interstate and this component is subject to the Communications Act administered by the FCC 

and is federally tariffed. 

26. Under Part 69 of the FCC’s rules, local exchange carriers (LECs) are able to 

recover some portion of the non-traffic sensitive costs of providing interstate access to long- 
_. 

\ 
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distance carriers by charging end users an End User Common Line (“EUCL”) charge. 

Windstream has such a EUCL charge and applies it using the descriptor End User Access 

Service. Windstream provides End User Access Service to end users, including Plaintiff, who 

obtain local exchange service from Windstream under its general andor local exchange tariffs. 

This End User Access Service is defmed by Windstream Telephone System Tariff F.C.C. No. 6, 

( 

Section 4. According to Windstream’s tariff, End User Access Service provides for the use of an 

End User Common Line. An End User Cornmon Line is the physical facility, i.e. a telephone 

line, that connects a local custoier to Windstream’s network and, among other things, gives the 

customer the ability to reach a long distance carrier. 

27. The rates andcharges for End User Access are set forth in the same federal tariff. 

28. Windstream provides other interstate services under its federal tariffs, including 

switched access service and special access service. ( 

29. Windstream-KYE and Windstream-KYW provide End User Access Service, 

switched access service and special access service to customers in Kentucky. Portions of each of 

these three service types are provided under Windstream’s federal tariffs. 

. 

30. Windstream-KYE and Windstream-KYW have billed an untariffed “KY Gross 

Receipts Surcharge” to customers for End User Access Service, switched access service, and 

special access service. Thus, the Class claims include the unfiled “KY Gross Receipts 

Surcharge” applied to all of these telecommunications services. 

3 1. Windstream also provides part of its local telephone service under its state tariffs. 

The rates for Windstream’s local services v q ;  but are filed in tariffs at the KPSC. Thus, the 
__ I 
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Class claims include the unfiled “KY Gross Receipts Surcharge” applied to all of these 

telecommunications services. 

I 
32. Upon information and belief, Windstream has also applied its KY Gross Receipts 

Surcharge to information services, including its “DSL Ultra” service to which Plaintiff 

subscribes, despite the fact that KRS 136.602(2)@) excludes information services from the 

definition of “Communications services.” 

33. Upon information and belief Windstream has also applied its KY Gross Receipts 

Surcharge to inside wire maintenance plans including the ‘‘Protection Plus Plan” to which 

Plaintiff subscribes. 

34. The “Protection Plus Plan” is not a “Communications service” within the meaning r 

of IURS 136.602(2). 

35. Upon information and belief Windstream has also applied its KY Gross Receipts 

Surcharge to the “Deregulated Administration Fee” on bills it sent to Plaintiff. 

36. . The “Deregulated Administration Fee” is not a “Com.munications service” within 

the meaning of KRS 136.602(2). 

CLASS ACTION ALLEGATIONS 

37. Plaintiff brings this action on behalf of herself and all other similarly situated 

persons as members of a proposed plaintiff Class initially defined as: 

AU persojs and entities who, on or after June 22, 2007 were billed or assessed a ‘KY 
Gross Receipts Surcharge” in connection with any tariffed telecommunications service 
provided by Windstream. 

- 9 -  
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This action may properly be maintained as a class action under Rule 23(a)(1)-(4) and 
! 

Rule 23(b)(l) or(2) or (3) of the Federal Rules of Civil Procedure. 

Numerosity of the Class 
(Fed. R. Civ. P. 23(a)(l)) 

38. Members of the Class are so numerous that their individual joinder is 

impracticable. Plaintiff estimates that the Class includes more than one hundred thousand 

members. The exact nurnber of Class members and their addresses can be ascertained from 

Windstream's records. Class members may be notified of this action by published notice and, if 

necessary, by mail. 

Existence and Predominance of Common Questions of Pact and Law 
(Fed. R. Civ. I?. 23(a); 23@)(3)) 

39. Common questions of law and fact exist as to all members of the Class, 

($ predominating over any questions affecting only individual Class members. 

Typicality of Claims 
Fed. R. Civ. P. 23(a)(3)) 

40. Plaintiffs claims are typical of the claims of the Class because Plaintiff; like all 

other class members, was assessed unfded rates on tariffed services provided by Windstream. 

Plaintiff's claim arises from the same practice or course of conduct that gives rise to the claims 

of other Class members, and all the claims are based on the same legal theory. 

Adequacy of Representation 
(Fed. R. Civ. I?. 23(a)(4)) 

41. Plaintiff is an adequate representative of the Classes, because her interests do not 

conflict with the interests of the class members she seeks to represent. Plaintiff has retained 

counsel with experience in complex class actions involving telecommunications carriers. The 
- i 

- 10-  



Case 3:09-cv-00440-JGH Document 1 Filed 06/22/2009 Page I 1  of 22 

interests of the Class members will be fairly and adequately protected by Plaintiff and her 

counsel. 
', 

Superiority of the Class Action 
(Fed. hi. Civ. P. 23@)(3)) 

42. A class action is superior to any other means to adjudicate this-dispute. The 

damages suffered by individual Class members will vary, and some may be small, but the claims 

all arise from the same conduct. It is highly unlikely that individual class members could obtain 

effective redress for the wrongs done to them by Windstream. Individualized litigation would 

increase costs to all concerned, including the Court, and would greatly delay the relief being 

requested. 
< 

Ovkrcharge and Refund 
Violation of 47 U.S.C. 8 203 (c) 

43. Plaintiff incorporates by reference as though fully set forth herein the allegations 

of the preceding paragraphs of this Complaint. 

44. Rates and terms for interstate services of Defendants Windstream-KYB and 

Windstream-KYW are set forth in Windstream Telephone System Tariff F.C.C. No. 6 ,  issued 

December 19,2008 and effective January 3 , 2009. 

45. At all times during the Class Period prior to January 3, 2009, rates and terms for 

interstate services of Defendant Widstream-KYE were set forth in Windstream Telephone 

System Tariff F.C.C. No. 3. 

- 1 1 -  
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46. At all times during the Class Period prior to January 3, 2009, rates and terms for 

interstate services of Defendant Windstream-KYW were set forth in Windstream Telephone 

System Tariff F.C.C. No. 1. 

I 

47. These tariffs contained the lawful interstate rates for Windstream-KYE and 

Windstream-KY W. 

48. On July 23, 2008, Windstream-KYW or its agent issued lSt Revised Page 2-30 to 

Windstream Telephone System Tariff F.C.C. No. 1. This revised page became effective August 

7, 2008. 

49. 

Surcharge. 

lSt Revised Page 2-30 added, at Section 2.4.1 (I), a Gross Revenues Tax 

50. On July 23, 2008, Windstream-KYE or its agent issued lSt Revised Page 2-50 to 

Windstream Telephone System Tariff F.C.C. No. 3. This revised page became effective August 

7,2008. 

51. lSt Revised Page 2-50 added, at Section 2.4.1 (G), a Gross Revenues Tax 

Surcharge. 

52. In-these two tariffs, the Gross Revenues Tax Surcharge rate for Kentucky is 

1.31%. 

53. The same 1.31% Gross Revenues Tax Surcharge rate for Kentucky is set forth at 

Original Page 2-30 of Windstream Telephone System Tariff F,’C.C. No. 6. 

- 12-  
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54. Rates and terms for interstate services of Defendant Windstream Communications 
I 

are set forth in Windstream Communications Tariff F.C.C. No. 3. 

55. Upon information and belief, Windstream Communications Tariff F.C.C. No. 3 

does not include a Gross Revenues Tax Surcharge. 

56. For all days in the Class Period before August 7, 2008, there was no Gross 

Revenues Tax Surcharge included in any Windstream interstate tariff applicable to members of 

the class. 

57. If Windstream filed a valid interstate tariff revision, then upon the effective date 

of such interstate tariff Windstream could legally assess a “KY Gross Revenues Tax Surcharge.” 

Thereafter, Windstream could collect the “KY Gross Revenues Tax Surcharge,” if at all, only at 

the tariffed rate of 1.3 1 %. 
i 

58. Upon information and belief, after August 7, 2008 Windstream has charged its 

customers for interstate services a “KY Gross Receipts Surcharge” higher than the federally- 

tariffed rate for the “KY Gross Revenues Tax Surcharge.” 

59. The imposition of a gross receipts tax surcharge on a customer before the tariff 

authorizing such charge became effective is a violation of Section 203 of the Communications 

Act. 

60. By demanding and collecting unfiled interstate rates, or rates higher than a filed 

rate, Windstream violated its own tariffs and Section 203(c) of the Communications Act. 

I 
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61. 

determined at trial. 

Plaintiff and the Class she represents have been damaged in an amount to be 

62. Windstream is liable to Plaintiff and the Class under 0 206 of the 

Communications Act for the full amount of damages sustained in consequence of Windstream’s 

violation of 0 203(c) of the Act, together with reasonable counsel or attorneys’ fees. 

COrnT J[l[ 

Unlawful Charge 
Violation of 47 U.S.C. 8 201(b) and 47 U.$.C.§ 207 

63. Plaintiff inGorporates by reference as though fully set forth herein the allegations 

of the preceding paragraphs of this Complaint. 

64. All charges, practices, classifications, and regulations for the communication 

services provided by Windstream are required to be just and reasonable. 

65. To the extent that Windstream has billed and collected charges that were required 

to be included in its filed schedules but were not, Windstream’s conduct has been unjust, 

unreasonable, and unlawful under Section 20 1 (b) of the Communications Act. 

66. Windstream is liable to Plaintiff and the Class under 5 206 of the 

Commupications Act for the full amount of damages sustained in consequence of Windstream’ 

violation of 0 201(b) of the Act, together with reasonable counsel or attorneys’ fees. 
. *  
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COUNT Ipo[ 
( 

. Overcharge for Intrastate Services 
VioJation of KRS 278.160(2) 

67. Plaintiff incorporates by reference as though fully set forth herein the allegations 

of the preceding paragraphs of this Complaint. 

68. The rates and terms for the intrastate services of Defendant Windstream-KYE are 

set forth in its tariffs P.S.C. No. 7, P.S.C. No. 8, and P.S.C. No. 9. 

69. The rates and terms for the intrastate services of Defendant Windstream-KYW are 

set forth in it tariffs P.S.C. No. 4 and P.S.C. No. 5 .  

70. The schedule of charges for the intrastate local services of Defendant Windstream 

Communications is set forth in its Local Exchange tariff filed with the KPSC, at Section 13. For 

! access services, Windstream Communications, Inc. concurs in the Windstream-KYE Tariff 

P.S.C. KY. No. 8. 

71. The schedule of charges for the intrastate long distance services of Defendant 

Windstream Communications are set forth in its Tariff No. 3 filed with the KPSC. 

72. These tariffs establish the lawful rates for each of the Windstream defendants. 

73. . These tariffs do not include a “KY Gross Receipts Swcharge.” 

! 

74. The imposition of a rate on a customer before the tariff authorizing such rate 

became effective is a violation of KRS 278.160(2). 
~ 
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75. By demanding and collecting unfiled intrastate rates, Windstream violated its own 

tariffs and KRS 278.160(2). 

76. 

determined at trial. 

Plaintiff and the Class she represents have been damaged in an amount to be 

COUNT H$T 

Violation of 47 U.S.C. 8 2Q10j) and 47 8 C.P.W. 8 64.2401 
Federal c6T.ruth-in-BWgy’ Rules 

77. Plaintiff incorporates by reference as though fully set forth herein the allegations 

of the preceding paragraphs of this Complaint. 

78. Windstream provides interstate and intrastate interexchange long distance service 

to customers in Kentucky. 

79. Windstream is subject to, the “Truth-in-Billing” rules promulgated by the FCC 

and codified at 47 C.F.R. 8 64.240 1. 

80. . 47 C.F.R. 5 64.2401@) requires that “charges contained on phone bills must be 

accompanied by a brief, clear, non-misleading description of the service or services rendered.” 

81. The FCC has concluded that a carrier’s provision of misleading or dqceptive 

billing information is an unjust and unreasonable practice in violation of section 201(b) of the 

Communications Act. 

82. Windstream has billed; ‘charged and collected monies fkom Plaintiff and the Class 

using a description that is unclear and misleading. By describing the “ICY Gross Receipts 

Surcharge” as ‘%EGULATED” and grouping it with lavvful rates and taxes on its billing 
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L statements, Windstream sought to create the impression that the “ICY Gross Receipts Surcharge” 

is similarly lawful or required. 
( 

83. By falsely describing the “KY Gross Receipts Surcharge’’ as “REGuLATED” 

Windstream has purposely created the impression that the charge is required or approved by the 

government. 

84. Windstream-KYE and Windstream-KW have filed a rate described as the 

“Gross Revenues Tax Surcharge’’ in their FCC tariffs, but are billing a “KY Gross Receipts 

Surcharge” instead. 

85. Windstream has labeled the surcharge to disguise the fact that Windstream is 

attempting to pass off its own tax obligation to its customers as a “Regulated” charge. 

86. The FCC has determined that it is an unreasonable practice for carriers using 

discretionary line items to include any costs that do not accurately reflect the carrier’s actual 

obligation to the specific governmental program that the line item purports to recover. 

87. By omitting the word “Tax” from its line item surcharge Windstream misleads its 

customers to keep them from discovering that the rate Windstream is collecting has a connection 

to a statutory obligation of Windstream that is far less than the amount Windstream is charging 

its customers. 

88. The FCC has also found that it is unreasonable to describe a surcharge as a 

“regulatory fee” when the amount of the surcharge varies from the amount of the expense being 

recovered. 
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89. By imposing a surcharge that was higher than the rate imposed by the tax statute 

that created a governmental obligation for Windstream, Windstream violated the Truth-in-Billing 

rules and fi 20 1 (b) of the Communications Act. 

( 

90. By paying Windstream bills that included a “KY Gross Receipts Surcharge” 

Plaintiff and the Class were injured by Windstream’s ‘violation of the FCC rule and 4 201(b) of 

the Communications Act, in an amount to be determined at trial. 

91. Windstream is liable to Plaintiff and the Class under fi 206 of the 

Communications Act for the full amount of damages sustained in consequence of Windstream’s 

violation of fi 20 1 (b) of the Act, together with reasonable counsel or attorneys’ fees. 

Violation of the Consumer Protection Act 
Violation of 3KsRS 9 278.140(2) 

92. Plaintiff hereby incorporates by reference as though fully set forth herein the 

allegations of the preceding paragraphs of this Complaint. 

93. Plaintiff purchased Windstream “DSL Ultra” and “Protection Plus Plan” service 

at her residence and suffered an ascertainable loss. 

94. “DSL Ultra” is an Internet access service. 

95. Internet access service is an information service and is not subject to the 

Kentucky gross receipts tax. 
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96. The “Protection Plus Plan” is not a “Communications service” and is not subject 
i 

to the Kentucky gross receipts tax. 

97. The “Deregulated Administration Fee” is not a “Communications service” and is 

not subject to the Kentucky gross receipts tax. 

98. Upon information and belief Windstream applied a ‘KY Gross Receipts 

Surcharge” to the charges for “DSL Ultra,” the “Protection Plus Plan” and the “Deregulated 

Administration Fee.” 

99. On bills to Plaintiff Windstream stated that the “ICY Gross Receipts Surcharge” 

“recovers for a tax that is imposed either on Windstream or on customers directly by various 

states for the provision of communications services.” 

(: 100. Windstream’s statement was calculated to lead customers to believe that the 

charge was required by law or otherwise lawful when applied to “DSL Ultra,” the “Protection 

Plus Plan” and the “Deregulated Administration Fee” and that payment of this charge was 

required in order for customers, including members of the Class, to continue to receive service. 

,- 

10 1. The conduct of Windstream was unfair, false, misleading, deceptive and unlawful 

within the meaning of I(RS 5 367.170. 

102. Plaintiff and other Class members who are residential.customers using those 

Windstream services are entitled to have their money refunded by order of this Court, together 

with reasonable attorneys’ fees. 

- 1 9 -  
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COUNTVI 7 

Negligent Misrepresentation 

103. Plaintiff hereby incorporates by reference as though fully set forth herein the 

allegations of the preceding paragraphs of this Complaint. 

104. In the course of its business Windstream supplies information on its monthly 

billing statements, including “General Information” that is intended as guidance for persons 

transacting business with Windstream. 

_- 
105. Windstream is under a duty to provide only truthful information on its monthly 

billing statements. 

106. With respect to non-telecommunications services it provided to Plaintiff and the 

Class, Windstream failed to exercise reasonable care or competence in describing the application 

of the “KY Gross Receipts Surcharge.” 
! 

107. With respect to non-telecommunications services it provided to Plaintiff and the 

Class, Windstream provided false information in describing the application of the “ICY Gross 

Receipts Surcharge.” 

108. Plaintiff and members of the Class justifiably relied on the false information, and 

suffered a pecuniary loss thereby in an amount to be determined at trial. 

109. Plaintiffs and Class members who purchased these service are entitled to recover 

the full amount of damages sustained as a result of Windstream’s illegal and wrongfid actions 

together with reasonable attorneys’ fees. 
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COUNT VH 

Conversion 

110. Plaintiff hereby incorporates by reference as though fully set forth herein the 

allegations of the preceding paragraphs of this Complaint. 

111. By charging Plaintiff and the members of each Class a ‘‘KY Gross Receipts 

Surcharge” on services that are not “Comunications services,” Windstream illegally converted 

monies belonging to Plaintiff and members of the subclasses. 

112. Plaintiffs and Class members who purchased these services were injured as a . 

result of Windstream’s conversion in an amount to be determined at trial. 

1 13. Plaintiffs and Class members who purchased these service are entitled to recover 

the full amount of damages sustained as a result of Windstream’s illegal and wrongful actions 

together with reasonable attorneys’ fees. 
i 

REQITIEST POW RELIEF 

WKEREFOIXE, Plaintiff, on behalf of herself and the members of the Class, requests the 

following relief 

A. An order certifying the Plaintiff as representative of the class described herein and 

the undersigned counsel as class counsel, and an-order that this action is properly brought and 

maintainable as a class action under Fed. R. Civ. P. 23; 

B. Aa award of damages to Plaintiff and each member of the Class resulting from 

Defendants’ wrongful collection of rates described as the “KY Gross Receipts Surcharge”; 

C. An order enjoining Windstream’s u n l a d  conduct; L..- 
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D. An award of pre-judgment and post-judgment interest to Plaintiff and the Class; 

E. An award of reasonable attorneys’ fees, including the attorney’s fee and costs 

incurred by Plaintiff and the Class In this action, including expert-witness fees; and 

F. Such other relief as the Court may deem just and proper. 

A trial by jury is demanded. 

DATED: June 22,2009 
Respectfully submitted, 

/s Douglas F. Brent 
D. Randall Gibson 
Douglas F. Brent 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
Phone: (502) 333-6000 
Facsimile: (502) 333-6099 

Counsel for  Dana Bowers 
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I. (a) PLAINTIFFS 
Dari ?wers, for herself and Others Similarly Situated 

DEFENDANTS 
Windstream Kentucky East, LLC 

I 

11. BASIS OF JURISDICTION (Place an 'x' in One BOX Only) 

0 1 U.S. Government $I 3 Federal Question 
Plaintiff ( U S  Government Not a Party) 

(b) County ofResidence of First Listed Plaintiff Hardin 
(EXCEPT IN US. PLAINTIFF CASES) 

111. CITIZENSHIP OF PRINCIPAL PARTIES(PIace an 'x" in One BOX for Plaintiff 
(For Diversity Cases Only) and One Box for Defendant) 

PTF DEF PTF DEF 
Citizen of This State I 0 I IncorporatedorPnncipalPlace 0 4 CI 4 

of Business In This State 

(C) Attorney's (Fm Name Address and Telephone Number) . 
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A 0  440 (Rev. 02/09) Summons in a Civil Action 

UNITED STATES DISTRICT COURT 
. i  

for the 

Western District of Kentucky 

1 Dana Bowers, on behalf of herself 
. and Others Similarly Situated 

Plaintiff 

V. 

Windstream Kentucky East, LLC 
1 

Defendant 1 

SUMMONS IN A CIVIL AC,TION 

To: (Defendant’s name and address) Windstream Kentucky West, LLC 
c/o c T Corporation 
41 69 Westport Road 
Louisville, Kentucky 40202 

A lawsuit has been filed against you. 

Within 20 days after service of this summons on you (not counting the day you received it) - or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) - you must serve on the plaint33 an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, 
whose name and address are: D. Randall Gibson, Esq. 

Douglas F. Brent, Esq. 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Signature of Clerk or Deputy Clerk 
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Civil Action No. 

PROOF OF SERVICE 
(This section should not be filed with the court unless required by Fed, R. Civ. P. 4 ( I ) )  

This summons for (name of individual and title, @-any) Windstream Kentucky West, LLC 

was received by me on (date) 

U I personally served the summons on the individual at (place) 

on (date) ; or 

# I left the summons at the individual’s residence or usual place of abode with (name) phu1lRs r e @  I- IL 
I 

, a person of suitable age and discretion who resides there, 

on (date) 

0 I served the summons on (name of individuao 

, and mailed a copy to the individual’s last known address; or 

Windstream Kentucky West, LLC , who is 
designated by law to accept service of process on behalf of (name of organization) 

on (date) ; or 

U I returned the summons unexecuted because 

# Other (specfi): 

; or 

I .  
( 

. ( .  :. 1 . . .  .. ... 
My fees are $ for travel and $ for services, for a total of $ 0.00 

I declare under penalty of perjury that this information is true. 

Date: (J-Zq- 

i 

Additional information regarding attempted service, etc: 
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UNI'IED STATES DISTRICT COVRT 
for the 

Western District of Kentucky 

1 
1 
1 

Dana Bowers, on behalf of herself 
and Others Similarly Situated 

Plaintiff 

V. ) Civil Action No. 
Windstream Kentucky East, LLC ) 

Defendant j 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) Windstream Communications, Inc. 
c/o C T Corporation 
41 69 Westport Road 
Louisville, Kentucky 40202 

A lawsuit has been filed against you. 

Within 20 days after service of this summons on you (not counting the day you received it) - or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)@) or (3) -you must serve on the plaintBan answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or p l a inWs  attorney, 
whose name and address are: 

( 

D. Randall Gibson, Esq. 
Douglas F. Brent, Esq. 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

(- 
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i Civil Action No. 

'PROOF OF SERVICE 
(This section should not befiled with the court unless required by Fed. R. Civ. P. 4 (I))  

This summons for (name of individual and title, ifany) Windstream Communications, Inc. 

was received by me on (date) 

IJ I personally served the summons on the individual at (place) 

on (date) ; or 

0 I left the summons at the individual's residence or usual place of abode with (name) $)hU/I$ ,lZ'&/p-.e J , 
, a person of suitable age and discretion whdresides there, 

1 

on (date) , and mailed a copy to the individual's last known address; or 

I served the summons on (name ofindividual) Windstream Communications, Inc. , who is 

designated by law to accept service of process on behalf of (name of organization) 

on (date) ; or 

I J  I returned the s&ons unexecuted because ; or 

IJ Other (specz3): 

, ( / I ,  :- 
i 

. I  
8 .  2 

I 

My fees are $ for travel and $ for services, for a total of $ 0.00 

I declare under penalty of perjury that this information is true. 

Printed name and title 

Additiond information regarding attempted service, etc: 

i 
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i 

UNITED STATES DISTRICT COURT 
for the 

Western District of Kentucky 

Dana Bowers, on behalf of herself 
and Others Similarly Situated 

Plaintii 

v. . 

Windstream Kentucky East, LLC 
1 

Defendant 1 

SUMMONS IN A CIVIL ACTION 

To: (Defendant's name and address) Windstream Kentucky East, LLC 
c/o C T Corporation 
41 69 Westport Road 
Louisville, Kentucky 40202 

. i  . . I  

_ .  . 

. i: 

A lawsuit has been filed against you. 

Within 20 days after service of this summons on you (not co6nting the day you received it) - or 60 days if you 
are the United States or a United States agency, or an ofticer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) - you must serve on the plaintif€ an answer to the attached complaint or,a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion'must be served on the plaintiff or plaintiffs attorney, 
whose JXUCI~ and ddress are: D. Randall Gibson, Esq. 

Douglas F. Brent, Esq. 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT . 



A 0  440 (Rev. 02/09) Summons in a Civil Action (Page 2) 

i Civil Action No. 

PROOF OF SERVICE 
(This section should not befiled with the court unless required by Fed. R: Civ. P. 4 (r)) 

This summons for (name of individual and title, ifany) Windstream Kentucky East, LLC 

was received by me on (date) 

U I personally served the summons on the individual at @ace) 

on (date) ; or 

U I left the summons at the individual's residence or usual place of abode with (name) ?h ,~  , I\CS FA .)r 

, a person of suitable age and discretion who resides there, 

on (date) 

U I served the summons on (name of individual) 

designated by law to accept service of process on behalf of (name of organization) 

and mailed a copy to the individual's last known address; or 

Windstream Kentucky East, LLC , who is 

on (date) ; or 

tl I returned the summons unexecuted because ; or 

0.00 My fees are $ for travel and $ for services, for a total of $ 

I declare under penalty of perjury that this information is true. 

Server's signature 
Date: -zc/- 8 9 

cccc 
JohPJ - c f ; l h ~ f J  

Printed name and title 

Additional information regarding attempted service, etc: 
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SERVICE PROVIDER(§) 
Your InterLATA long distance carr ier(s)  are*: 

ATBT 1-800-222-0300 

Your IntraLATA long distance carr ier(s1 are*: 

AT&T 1-800-222-0300 

Your Local c a r r i e r  is* :  

WINDSTREAM KENTUCKY EAST, LLC 1-800-347-1991 

fi If you have mul t ip le  telephone numbers, fu r ther  informat ion concerning long 
distance c a r r i e r  assi n!ients f o r  those addi t ional  l i n e s  are on record w i t h  
your loca l  business o f f i ce ,  

SIliVMARY OF PAYMENTS AND ADJUSWNTS 
PAYMENTS 143.57 CR 

TOTAL PAYIVEIWS AND ADlUSTMEiM5 143.57 CR 

N D 
D 0 

? 

0 0 D 

m co co co 
0 D 

Ln 
U 
P w m 0 

N Ln 

f 
6 
Y 
2 
c 

S W Y  OF CURRENT CHARGES BY SERVICE PROVIDER 
WINDSTREAM 143 I 57 

CURRENT CHARGES DUE 06/14/10 143-57 

REGULATORY PRESENTATION OF CURRENT CHARGES 
The fo l low ing  summary presents your current charges by service type 
as defined by your state regulatory agency. Totals f o r  each service 
type include applicable surcharges, fees and taxes. 

BASIC LOCAL SERVICE 
HIGH-SPEED INTERNET 
NON-BASIC SERVICE 

60 I 38 
34,95 
48.24 

IMPORTANT INl?ORM.ATION 
Non-payment o f  the TOTAL f o r  BASIC charges shown above could resu l t  i n  
disconnection o f  those services and may be subject  t o  co l lec t ion  actions, 

Nonpayment o f  a l l  other charges f o r  services l i s t e d  above may resu l t  i n  t h e  
disconnection o f  these services and may be subject  t o  co l lec t ion  actions, but 
w i l l  no t  r e s u l t  i n  the disconnection o f  basic l o c a l  service, 

I f  not paid on time, a l a t e  pay penalty o f  LO% w i l l  apply t o  any unpaid 
balance over 25'00 a f t e r  06/18/10 I 

This b i l l  includes charges f o r :  
270-765-4830 
270-766-1604 

WINDSTREAM DETAIL OF CURRENT CHARGES 
service from 05/19/10 t o  06/18/10 
T o l l  charge inqu i r ies  c a l l  1-800-347-1991 

SERECES 
2 RESIDENUAL LINE 
1 DSL ULTRA-RENEWAL 
1 DSL-PROTECTION PLUS 
2 FEATURE PACK A 

TOTAL SERVICES 

SURCHARGES AND OTHER FEES 
ACCESS CHARGE PER FCC ORDER 
FCC ACCESS CHG NON PRIMARY RES 
911 SERVICE 
KY GROSS RECEIPTS SURCHARGE 
FEDERAL UNIVERSAL SERVICE FEE 
KENTUCKY LIFELINE SUPPORT 
TRS/TAP SURCHARGE 

34.14 
34.95 
9.95 
32,OO 
, 111.04 

6,50 
7.00 
4.92 
1.59 
2.06 

I 16 
,08 

DEREGULATED ADMINISTRATION FEE 
TOTAL SURCHARGES AND OTHER FEES . 

- .  _ _  - TMES 
FEDERAL TAX 
STATE TAX 
SCH00 L TAX 
TOTAL T4YES 

1,55 
23. a6 

2.59 
4,05 
2-03 

8.67 

TOTAL IvTVDSTREAM CHARGES 143.57 

WINDSTREAM CUSTOMER MESSAGE 
Important Information f o r  customers paying by check 

Windstream may convert your payments by check to. an electronic Automated 
clearinghouse (ACH debi t  transaction, The debi t  t ransact ion w i l l  

t o  your f inanc ia l  i n s t i t u t i o n  or returned t o  you. This ACH debi t  
t ransact ion w i l l  no t  enro l l  you i n  any windstream automatic debi t  process 
and w i l l  only occur each t ime a check i s  received, Any resubmissions 
due t o  i n s u f f i c i e n t  funds may also occur e lec t ron ica l l y .  

Please be aware t h a t  a l l  checking transactions w i l l  remain secure, and 
payment by check const i tutes acc tance o f  these terms. 

We value your business and appreciate you select ing Windstream as your 
telecommunications provider. 

appear on your ban h statement, although your check w i l l  no t  be presented 

P. 

SPEND LESS T I M E  PAYING YOUR BILL1 
Windstream offers automatic pa ment options t o  make paying our b i l l  easier,  
se t  up AUTO PAY using your bani account o r  c r e d i t  card. Bot1 allow your 
windstream payments t o  be drawn d i r e c t l y  from your preferred account. 
- No niore stain s 
- No more chec!s t o  w r i t e  
- No more worrying about l a t e  payments 
I t ' s  f r e e  and you can s t i l l  receive your paper b i l l  o r  go green with 
paperless b i l l i n g .  Register today a t  windstream,com/autopay o r  c a l l  
Windstreatn customer service, 

TO help us serve you fas te r ,  please br ing  your en t i re  b i l l i n g  statement 
w i th  you when paying i n  person a t  one o f  our payment center locat ions.  
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FCC 91-64 

FEDERAL COMMUNICATIONS COMMISSION (F.C.C.) 

**l In the Matter of 
IRWIN 

WALLACE 

d/b/a WALLACE 
COMMUNICATIONS 
CONSULTANTS, and 

DREW METAL 
CORPORATION, 

Complainants, 

AT&T COMMUNICATIONS 
OF THE SOUTHERN 

STATES, INC., 
and AMERICAN 

TELEPHONE AND 
TELEGRAPH COMPANY, 

Defendants. 

, 

V. 

File No. E-88-1 16 

MEMORANDUM OPINION AND ORDER 

Adopted: February 28, 1991; Released: March 22, 1991 

"1618 By the Commission: 

1. Irwin Wallace, d/b/a Wallace Communications Consultants, and Drew Metal Corporation (hereinafter, collec- 
tively 'Wallace'), filed the above-captioned complaint against AT&T Communications of the Southern States, Inc. 
and American Telephone and Telegraph Company (hereinafter, collectively 'AT&T'). Wallace alleges that AT&T 
violated Sections 203(a), (b), (c), and 205(a) of the Communications Actm1' by charging other than the published 
interstate tariff rates for a 10-month period ftom June 1, 1985, to April 24, 1986.m21 The complaint was filed as a 
result of a court referral, based on primary jurisdiction, by the United States District Court, Middle District of Flor- 
ida, Tampa Division (Case No. 87-1093-Civ-T-I5(c), July 14, 1988). For the reasons discussed below, we find that 
AT&T's actions violated the 

BACKGROUND AND CONTENTIONS OF THE PARTIES 

2. Plaintiffs allege that on March 10, 1986, defendants filed a revision to interstate t d s  F.C.C. Nos. 1 and 2 pro- 
vidbg for a gross receipts tax surcharge (GRTS) of 1.5 percent on the total interstate telecommunications services 
provided and billed by AT&T to its Florida customers. According to Wallace, although this tariff did not go into 

0 20 10 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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effect until April 24, 1986, AT&T began charging and collecting the surcharge about June 1, 1985. Wallace con- 
tends that Section 203(a) of the Communications Act, 47 U.S.C. b> SS\ 203(a), requires AT&T to include within 
its FCC tariffs all charges for interstate communication service, that Section 203(b) prohibits AT&T from changing 
any of the charges in its tariff without proper notice to the Commission and the public, that Section 203(c) prohibits 
AT&T from charging customers a different amount than the charges specified in its tariff, and that Section 205(a) 
provides that when the FCC has prescribed charges for defendants, defendants are prohibited from publishing, de- 
manding, or collecting any charge other than the one prescribed by the Commission and are required to adhere to the 
rates and charges prescribed. Wallace concludes that by charging its customers the GRTS prior to the date the re- 
vised tariff became effective, AT&T violated all of the above sections of the Communications Act. Therefore, Wal- 
lace asserts, AT&T is liable to plaintiffs for injuries caused by the violations, which consist of the amounts paid for 
the GRTS as well as other damages, including reasonable attorney fees and costs of the case.["41 

3. AT&T argues that it did not violate the Communications Act. It states that the Florida utility gross receipts tax 
statute expressly permits AT&T to pass on the tax to its Florida customers as a line item and that the tax is a fixed 
percent of the amount billed to end users. Therefore, concludes AT&T, 'for purposes of the Communications Act, 
the Florida tax has the same effect as the federal excise tax and the many state sales and excise taxes that are meas- 
ured by AT&T's interstate gross receipts and imposed directly on the customer (with AT&T under a collection 
duty).' Answer at 7. AT&T asserts that such excise and sales taxes can be collected without tariff authority. In addi- 
tion, AT&T argues that there is no reason to require federal tariffing before it may flow through taxes to customers 
in accordance with state of federal laws that impose the tax. It maintains that to require carriers to tariff each state 
and local tax and to revise the tariff each time the tax is changed would unnecessarily burden both carriers and the 
Commission. Moreover, according to AT&T, Section 203 does not require tariffing of activities which are extrinsic 
to the communications services regulated by the Commission, such as the collection of a tax which Florida allocated 
to its own residents. In answer to complainants' reliance on the fact that AT&T later tariffed the Florida gross re- 
ceipts tax-flow through, AT&T explains that although the tariff was not required, it filed an interstate tariff detailing 
its treatment of the gross receipts tax imposed by Florida in conjunction with its general flow through tariff, dealing 
with those states that did not provide specific flow through authority, to avoid any confusion as to whether the Flor- 
ida tax was covered. Finally, AT&T argues that the Communications Act does not authorize the Commission to 
award attorneys' fees and that plaintiffs' request for such damages must be denied.["51 

4. Complainants counter that the Florida gross receipts tax is a tax on AT&T, not a tax on its customers, the end 
users: as to the customers, it is a surcharge imposed by AT&T.[m61 Complainants argue that the fact that AT&T can 
recover (flow through) the effects of the tax from the Florida end users does not change the character of the tax to 
that of an excise or state sales tax. They contend that because the flow through provision of the Florida statute is 
permissive, not mandatory, 'it inherently provides for compliance with any other limitations -- practical, legal, regu- 
latory or other -- which might supersede or otherwise impair the service provider's ability to recover the tax burden 
using the optional flow-through method.' Reply 

at 7-8. According to complainants, both FCC policy and 

*1619 the Communications Act are potential impediments to the optional flow through provision. They argue that 
the flow through provision of the Florida statute does not supersede the FCC's tariff policies, it just makes them 
compatible. An examination of a Florida telephone bill shows that the gross receipts tax surcharge is itself subject 
to state sales and federal excise taxes. These and other factors lead complainants to conclude that the Florida 
gross receipts tax surcharge does not resemble state and federal end user taxes. Finally, complainants argue that 
the surcharge is not 'extrinsic' to the communications services regulated by the FCC, 'but is one element of 
many rate regulated expenses 'affecting the charges' for AT&T's tariffed services.' Reply at 11. 

5. In its complaint, Wallace also requests that the Commission rule that no part of the claim is barred by the 

0 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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statute of limitations, AT&T states that although the complaint alleges that AT&T started charging and collecting 
the GRTS about June 1, 1985, complainants did not file the complaint in the United States District Court until 
July 31, 1987, more than two years later. AT&T concludes that, depending on the billing dates, Section 415(b) of 
the Act, 47 U.S.C. \SS\415fbi bars all or part of the claims. AT&T rejects complainants' arguments that Section 
415(d) extends the statutory period from two years to two years and ninety days.FN71 AT&T interprets Section 
415(d) to insure that a party has at least ninety days to bring suit after a carrier has begun an action or collected 
overdue charges. According to AT&T, since complainants had considerably more time than that to bring an action, 
Section 41 5(d) is inapplicable. 

DISCUSSION 

6. We do not agree with AT&T's contention that the Florida gross receipts tax need not be tariffed because it 
'has the same effect as the federal excise tax and the many state sales and excise taxes . . . imposed directly on 
the customer . . . .' Answer at 7.[FN81 To the contrary, the **3 Florida statute makes it clear that its gross receipts tax 
is a tax on the telecommunications carrier, not on the e n d u ~ e r . [ ~ ~ l  Therefore, the tax is not 'extrinsic' to the commu- 
nications services regulated by this Commission, as argued by AT&T, but is one of many expenses affecting the 
carrier's charges to its customers.Fu1o1 Accordingly, AT&T has not supplied any basis for not tariffing its gross re- 
ceipts tax surcharge, and we find that its imposition of a gross receipts tax surcharge on the end user before the 
tariff authorizing such a charge became effective was a violation of Section 203 of the Act.Fn111 

7. Turning to the statute of limitations argument, we agree with AT&T that the purpose of Section 415(d) of 
the Communications Act, 47 U.S.C. \SS\4 15(d), is to ensure that a customer have at least ninety days to bring suit 
after a carrier has begun an action or collected charges. Section 415(d) does not automatically extend the statutory 
period to two years plus ninety days. It extends the filing period 'to include ninety days from the time (the) charges 
are collected by the carrier.' AT&T collected the charges complained of for approximately ten months beginning 
about June 1985. The ninety days &om the time AT&T collected the unlawful charges had passed long before the 
end of the two-year statutory period provided for in Section 415(b) and ( c ) . ~ ~ ~ ]  Therefore the two-year period is not 
extended by Section 4 15(d). As a result, the complainants' claims for damages are barred to the extent they seek to 
recover charges alleged to have occurred beyond the two-year period of limitations specified in Section 415. See, 
e.g., Aetna Life Insurance Company v. AT&T, 3 FCC Rcd 2126 (Com. Car. Bur. 1988). 

CONCLUSION AND ORDERING CLAUSES 

8. For the reasons discussed above, we conclude that although it was proper for AT&T to flow through the Flor- 
ida gross receipts tax to its Florida customers,["131 it should not have done so until its tariff providing for the GRTS 
flow through went into effect. Therefore, its flow through of the GRTS from about June 1, 1985 until the appropriate 
tariff became effective on April 24, 1986, was unlawful. However, any damages that might have accrued for charges 
imposed by AT&T beyond the two-year period of limitations specified in Section 415 are barred. 

9. Accordingly, IT IS ORDERED that the complaint filed August 22, 1988, by Irwin Wallace, d/b/a Wallace 
Communications Consultants, and Drew Metal Corporation IS GRANTED to the extent indicated above and IS 
DENIED in all other respects. 

10. IT IS FURTHER ORDERED that the motions listed in footnote 3 ARE DENIED. 

1 1. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order be mailed forthwith to 
the Honorable William J. Castagna, Judge, United States **4 District Court, Middle District of Florida, Tampa Divi- 
sion. 

FEDERAL COMMUNICATIONS COMMISSION 
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Donna R. Searcy 

Secretary 

FN1 47 U.S.C. \SS\\SS\ 203(a)-(cZ & 205fa). 

Page 4 

EN2 It is undisputed that, effective April 24, 1986, the subject charges were published pursuant to AT&T's Tariffs 
F.C.C. Nos. l'and 2. 

FN3 Plaintiffs have filed various motions involving discovery or admissions (Motion to Compel Complete Re- 
sponse to Plaintiffs' First Set of Interrogatories, Motion of Complainants for Leave to Serve Document Requests and 
Request for Admission, Motion for Leave t Serve a Second Set of Requests and a Post-Discovery for Admissions 
Brief Containing Proposed Findings of Fact and Conclusions of Law) as well as a letter dated October 5 ,  1990, en- 
closing a copy of an AT&T pleading in another matter, and citing recent decisions, which, according to plaintiffs 
have a bearing on the instant matter. AT&T has responded to all of these pleadings. We deny these motions and 
will not consider the additional arguments contained in the October 5 ,  1990, letter. After a status conference on De- 
cember 20, 1988, AT&T agreed to supply certain information to plaintiffs. If there are any unanswered intenogato- 
ries or requests for admission still pending, the requested information is unnecessary for our resolution of the case, 
since only the legal implications, but not the facts, surrounding AT&T's actions are in dispute. In a footnote in its 
Rely to Answer, complainants also 'urge the Commission to investigate the motivation underlying AT&T's defenses 
and, if found to have been made in bad faith and in breach of its candor obligations to this Commission, access fines 
and forfeitures pursuant to Section 205Cb).' Reply at 5, n. 13. We will not consider this request since it was frst  
raised in complainants' reply. Although ordinarily a complainant would not be in a position to attack the motivation 
behind defendants' defenses until after the answer to the complaint was filed, in this instance the parties have Ned 
numerous pleadings in the court action and were aware of the main arguments of the other party. Absent compelling 
evidence of misconduct, which Wallace has failed to introduce, we will not consider this new issue raised in the 
reply. 

FN4 Plaintiffs, who originally brought this action as a private class action suit in the United States District Court, 
Middle District of Florida, Tampa Division, are looking to that court, which retained jurisdiction, for the award of 
damages and costs. 

FN5 Since plaintiffs are relying on the court for the award of all damages, we will not reach this issue. 

FN6 In support, Wallace cites an article by Dr. Robert Self which criticizes AT&T's tariffs for referring to a gross 
receipts tax surcharge as a tax. According to Dr. Self, such a charge is not a tax, but a surcharge. Taxes, according 
to Dr. Self, are not subject to the federal excise tax, whereas surcharges are. 

FN7 Section 4 15 provides, in pertinent part: 
(b) All complaints against carriers for the recovery of damages not based on overcharges shall be filed with the 
Commission within two years from the time the cause of action accrues, and not after, subject to subsection (d) 
of this section. 
(c) For recovery of overcharges action at law shall be begun or complaint filed with the Commission against 
carriers within two years from the time the cause of action accrues, and not after, subject to subsection (d) of 
this section. . . . 
(d) If on or before the expiration of the period of limitation in subsection (b) or (c) a carrier begins action under 
subsection (a) for recovery of lawful charges in respect of the same service, or without beginning action, col- 
lects charges in respect of that service, said period of limitation shall be extended to include ninety days from 
the time such action is begun or such charges are collected by the carrier. 
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I 

I 

FN8 Federal excise taxes and sales taxes are taxes on the end user, not on the carrier. As a result, those taxes are 
not an expense of the carrier in doing business in the state, and are not tariffed. 

FN9 Pertinent parts of 203.63 of the Florida Utility Code, Gross Receipts Taxes, provide as follows: 

FN203.63 Tax on interstate and international telecommunication services. 
(1) The tax imposed pursuant to this part relating the provisions of any telecommunications services . . . at the 
option of the person supplying the taxable services may be separately stated as Florida gross receipts tax on the 
total amount of any bill, invoice, or other tangible evidence of the provision of such services and may be added 
as a component part of such charge. . . . 
(2) The tax is imposed upon every person for the privilege of conducting a telecommunication business, and 
each provider of the taxable services remains fully and completely liable for the tax, even if the tax is separately 
,stated as a line item or component of the total bill. 

FNlO AT&T's argument that it would unnecessarily burden both carriers and the Commission to require them to 
tariff each state and local tax and to revise the tariff each time the tax is changed is misplaced. As noted above, car- 
riers are not required to tariff all state and local taxes, but only those levied directly on them as an expense of doing 
business. Filing a revised tariff in this instance is no more burdensome than revising any other tariff when expenses 
change. 

FN22 Complainants also allege that defendants violated Section 205(a) of the Act, 47 U.S.C. \SS\205(a), by de- 
manding and collecting a charge other than that prescribed by the Commission. Complainants, however, provide no 
evidence to show that the Commission has, in fact, prescribed any rate or rates at issue in the instant complaint. 
Thus, there is no basis for a finding that AT&T's collection of a gross receipts tax surcharge prior to tarifling it vio- 
lated any outstanding Commission prescription pursuant to Section 205(a). 

FN12 Section 415cbI establishes a two-year limitation period for the recovery of damages not based on overcharges. 
Section 4 15(cI establishes a two-year limitation period for the recovery of damages based on overcharges. Although 
AT&T states that Section 4151b) applies in this instance, it would appear that the appropriate section is Section 
4 151c). 

FN13 See, e.g., Connecticut Office of Consumer Counsel v. AT&T Communications, 4 FCC Rcd 8130(1989), affd 
sub nom. Connecticut Office of Consumer Counsel v. FCC. 9 15 F.2d 75 (2nd Cir, 19902. 

""5 

FCC 
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END OF DOCUMENT 
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GENERAL CUSTOMER SERVICES TARIFF 

WINDSTREAM KENTUCKY EAST, INC. 

ISSUED: July 17,2006 
BY: Vice' President 

Lexington, Kentucky 

S2. GENERAL REGULATIONS 

i P.S.C. KY. No. 7 
Original Page 27 

EFFECTIVE: August 1,2006 
I 

S2.4 Pawnent Arrangements and Credit Allowances (Continued) 

S2.4.5 Provision for Certain Local Taxes and Fees 

a. Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139.210 commenced and 
will continue to add to the bills of customers as a separate item the Kentucky Veterans' Bonus Sales and 
Use Tax levied by ICRS 139.200. 

b. When the Company is required to pay the 3 percent utilities gross receipts license tax for schools, 
authorized by KRS 160.613, the Company will increase its rates in any such county in which it is required 
to pay such school tax by 3 percent. This tax will be added to customer bills as a separate item. 

c. There shall be added to the customer's bills, as a separate item, an amount equal to the proportionate part 
of any license, occupation, franchise, or other similar fee or tax now or hereafter agreed to or imposed 
upon the Company by local taxing authorities, whether imposed by ordinance, fkanchise or otherwise, and 
which fee or tax is based upon a percentage of the gross receipts, net receipts, or revenues of the 
Company. Such amount shall. be added to bills of customers receiving service within the territorial limits 
of the taxing authority. Where more than one such fee or tax is imposed, each of the charges or taxes 
applicable to a customer shall be added to the customer's bill as separately identified items. 

7/77/2006 

PUBLIC SERVICE 
COMMISSION 
OF KENTUCKY 
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7 F.C.C.R. 3333, 7 FCC Rcd. 3333, 1992 WL 689806 (F.C.C.) 

FCC 92-216 

**1 IN THE MATTER OF 
IRWIN WALLACE, D/B/A WALLACE COMMUNICATIONS CONSULTANTS, AND DREW METAL 

CORPORATION, COMPLAINANTS, 
V. 

AT & T COMMUNICATIONS OF THE SOUTHERN STATES, INC., AND AMERICAN TELEPHONE AND 
TELEGRAPH COMPANY, DEFENDANTS. 

File No. E-88-116 

Adopted: May 14, 1992; Released: May 29, 1992 

MEMORANDUM OPINION AND ORDER 

*3333 By the Commission: 

I. INTRODUCTION AND BACKGROUND 

1. AT & T Communications of the Southern States, Inc., and American Telephone and 
Telegraph Company (hereinafter, collectively, "AT & T") have petitioned for 
reconsideration of the Commission's decision in this proceeding.[FN11 In the Order, 
the Commission held that AT & T violated Section 203 of the Act by flowing through 
the gross receipts tax to its Florida customers for approximately ten months before 
its gross receipts tax surcharge (GRTS) tariff went into effect (from about June 1, 
1985 until April 24, 1986). The Commission determined that although it was proper 
for AT & T to flow through the Florida gross receipts tax, it should not have done 
so until its tariff providing for the GRTS flow through went into effect on April 
24, 1986. However, the Commission agreed with AT & T that any damages that might 
have accrued for charges imposed by AT & T beyond the statutory two-year period of 
limitations specified in Section 415 of the Communications Act, 47 U.S.C. § 415, 
are barred. [FN21 

2. In its petition for reconsideration, AT & T argues that the Commission erred in 
its holding that AT & T violated Section 203 of the Act. AT & T contends, 
moreover, .that even if the Commission properly found a Section 203 violation, it 
erred in concluding that the Federal District Court in Florida, rather than the 
Commission, "has jurisdiction to decide whether and to what extent complainants are 
entitled to recover damages for a technical Section 203 violation that did not 
result in unreasonable or discriminatory charges." Petition at ii (emphasis in 
original). 

11. DISCUSSION 

0 2008 Thomson/West. No Claim to Orig. U . S .  Govt. Works. 



7 F.C.C.R. 3333,7 FCC Rcd. 3333, 1992 WL 689806 (F1C.C.) Page 2 

3. We find that AT & T has not advanced any new arguments which would persuade us 
to modify our decision, and accordingly we deny the petition for reconsideration. 
AT & TIS arguments that the Commission erred in finding a violation of Section 203 
of the Act were, without exception, fully considered and rejected in the underlying 
order and require no further discussion here. However, AT & T's petition does 
raise for the first time the issue whether the Commission should decide whether and 
to what extent complainants may recover damages as a consequence of the violations. 

4. AT & T argues that the Commission declined to reach the damages issues because 
it concluded that those issues had not been referred to the Commission and were 
matters for the United States District Court to decide. It argues that to the 
contrary, "the District Court referred the entire case to the Commission, including 
the issue of damages." Petition at ii (emphasis in original). According to AT & 
T, the "District Court retained jurisdiction only to the extent necessary to 
protect complainants' rights in the event that the Commission were 'unable to 
fashion an appropriate remedy' after deciding the issues of violation and damages." 
[FN31 Moreover, AT & T maintains that complainants suffered no injury as a 
consequence of AT & T's actions and are therefore not entitled to recover 
damages.[FN41 
holding, it require complainants to produce evidence of losses suffered because of 
AT & T's conduct and decide the issue of damages itself. 

**2 5. Section 1.722(b) of the Commission's rules, 47 C.F.R. § 1.722(b), provides 
that damages will not be awarded upon a complaint unless specifically requested. 
In the instant case, complainants are not requesting that the Commission determine 
damages. Indeed, complainants specifically stated that they "will look to the 
court for the award of damages and fees, if any, following resolution by this 
Commission .... i f  IFN51 Complainants' Reply to Answer at 12. Accordingly, we reject 
AT & T's suggestion that the damages issue is properly before us. AT & T will 
have a full opportunity before the District Court, which specifically retained 
jurisdiction over the complaint, to present its argument that no damages should be 
awarded. [FN61 

AT & T requests that if the Commission does not vacate its Section 203 

*3334 111. ORDERING CLAUSES 

6. Accordingly, IT IS ORDERED, pursuant to Section 405 of the Communications Act of 
1934, as amended, 47 U.S.C. 5 405, that the petition for reconsideration filed by 
AT & T IS DENIED.[FN71 

7. IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Order be mailed 
forthwith to the. Honorable William J. Castagna, Judge, United States District 
Court, Middle District of Florida, Tampa Division. 

FEDERAL COMMUNICATIONS COMMISSION 

Donna R. Searcy 

Secretary 
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FN1. 6 FCCRcd 1618 (1991) (Order). 

FN2. The complaint was filed at the Commission as a result of a referral by the 
United States District Court, Middle District of Florida, Tampa Division (Case No. 
87-1093-Civ-T-l5(c)) (July 14, 1988). Complainants did not file the complaint in 
the United States District Court until July 31, 1987, more than two years after AT 
& T imposed the surcharge. The record reflects that AT & T charged and collected 
the gross receipts tax surcharge beginning about June 1, 1985, and ending April 24, 
1986. 

FN3. Petition at 12, citing the court's Order of April 4, 1988 (emphasis added). 

FN4. AT & T's pleadings contain a lengthy argument to support its contention that 
complainants' theory of damages due them is wrong. Because of our action today, 
we need not summarize these arguments or complainants' opposition thereto. 

FN5. To the extent there was any ambiguity in Count 5 of the complaint, this 
statement resolved it. 

FN6. We note that both parties read more into footnote 5 of the Order than is 
warranted. Contrary to the parties' assertions, the Commission did not conclude 
that it did not have jurisdiction to decide whether and to what extent complainants 
are entitled to recover damages (AT & T's Petition at ii) nor did it "[rule] that 
Complainants are entitled to recover the overcharge'' (Complainants' Opposition at 
11). The Commission left to the District Court an issue that was not before the 
Commission and over which the court retained jurisdiction. 

FN7. Among the pleadings is this case is complainants' unopposed Motion for Leave 
to File Reply in Excess of Page Limitations. We grant that motion. 

7 F.C.C.R. 3333, 7 FCC Rcd. 3333, 1992 WL 689806 (F.C.C.) 
END OF DOCUMENT 
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GENERAL CUSTOMER SERVICES TARIFF 

. WINDSTREAM KENTUCKY EAST, INC. P.S.C. KY. No. 7 
Original Page 27 

ISSUED: 
BY: 

S2.4 

S2.4.5 

a. 

b. 

C. 

July 17,2006 EFFECTIVE: August 1,2006 
Vice President 
Lexington, Kentucky 

S2. GENEFUL REGULATIONS 

Pavment Arrangements and Credit Allowances (Continued) 

Provision for Certain Local Taxes and Fees 

Effective July 1, 1960, the Company, pursuant to authority conferred by KRS 139.210 commenced and 
will continue to add to the bills of customers as a separate item the Kentucky Veterans' Bonus Sales and 
Use Tax levied by KRS 139.200. 

When the Company is required to pay the 3 percent utilities gross receipts license tax for schools, 
authorized by KRS 160.6 13, the Company will increase its rates in any such county in which it is required 
to pay such school tax by 3 percent. This tax will be added to customer bills as a separate item. 

There shall be added to the customer's bills, as a separate item, an amount equal to the proportionate part 
of any license, occupation, franchise, or other similar fee or tax now or hereafter agreed to or imposed 
upon the Company by local taxing authorities, whether imposed by ordinance, fianchise or otherwise, and 
which fee or tax is based upon a percentage of the gross receipts, net receipts, or revenues of the 
Company. Such amount shall be added to bills of customers receiving service within the territorial limits 
of the taxing authority. Where more than one such fee or tax is imposed, each of the charges or taxes 
applicable to a customer shall be added to the customer's bill as separately identified items. 

.- 1 

7/i 712006 

PUBLIC SERVICE 
COMMISSION 

OF KENTUCKY 



reneec.smith
Typewritten Text
TAB F



May 30, ZOO? 

Joan Coleman 
AT&T 
Regulatory and External Affairs 
601 West Chestnut Street 
Louisville, KY 40203 

RE: Filing No. TFS2007-00400 
KY2007-035 - This tariff introduces a surcharge to recover the cost of the Kentucky 
Gross Revenues Tax (GRT) that is imposed on communications providers by 
KRS136.616. 

Dear Joan Coleman: 

The above referenced filing has been received and reviewed. An accepted copy is enclosed for 
your files. You may also use the following link to access documents related to this filing. 

Sincerely, 
I 

Dennis $rent %ley 
Tariff Review Branch Manager 



3oan Coleman Al&T T: SO2-f62-6651 
President .. KeRtUCky 60i.w. Chestnot Street F: 502-582-tS7 

ROOM 408 josn.colema:n@art.uttn 
touIsvlfte, KY 40203 ?rCJJVJV8%CO # 

May SG, 2007 

EI. i ziberh 0' Donncl I 
Executive Director 
Kmucky Pultlic Service Coinniission 
2 1 I Sower Boulevrard 
?, 0. Box 615 
Friwtifim, Kcntucky SOlrc12 

Pursuant Lo ~hr. iuks gmrniag tari1Ys cffecLa August, 2005, 1 ,,creby certify rhar 1 2111 the 
Stritc Presidcni-Kznlucky of AT&T, Inc., a uiility Furnishing telephone service within We 
Commonwmlrh of Kentucky, which on the 16' day of May, 2G07, issued revised sheets of. 
its Intrastate Tariffs 10 be effective Stme 1,2007, and canceling tlwpreviousfy effective 
si-leeis as follows: 

General Subscriber Services Tariff 

Section A2 
Con1cnu 

Section A2 

Sixth Rc-vised Pagc 2 
CaiiceIs Fi fih Reviscd Page 2 

Tenth Revised Page 13.1 
Cancels Ninrh Revised Page 13.1 

Firs Revised Pagc 14 
Cancels Original Page 14 

$YXS Serviccs TuXf 

Seaion A2 

Section E2 
Con1cnrs 

Section E3 

Sinrh Rcvised Pagc 1. 
Cancels Eigli: Revised Page 2 

Eighth Rcviscd Page 18.2. I 
Cancels Scwnrh Revised Page 1 &2. I 

On the sixreenrh day O f h h 3 . ,  2007, noticc ro the public ofthe issuing of smic is being givc!i 
in all respects. Given undcr my hand ;kis sistccnth doy of May, 2007. 





BELLSOUTH GENER4L SUBSCRIBER SERVICES TARIFF 
TELECOMMUNICATIONS, INC. 

ISSUED: May 16,2007 
BY: Joan A. Coleman, Prcsidcnt - KY 

KENTUCKY 

Louisville, Kentucky 

A 2  GENERAL REGULATlONS 

C O W N T S  

82.3 Establishment And Furnishing Of Service 
A2.3.10 Provision And Otvnenhip OfEquipment And Facilities 
A2.3.11 Provision And Ownership Of Directories 
.42.3.12 Provision And Os’nerslxip Of Telephone Numben 
h2.3.13 Maintenancc And Rcpairs 
A2.3.14 Company Facilities At Hazardous Or Inaccessible Locations 
iG.3.15 Work Performed Outside Regular Working Hours 
A2#3.1B Suspcnsion Of Business And Residence Service 
A2.3.17 Temiination Of Service 
A2.3.18 Ringer Limitationr; 
h2.3.19 Rcsctvcd For Future Use 
A2.3.20 Residencc Senice For Company Employees 
,423.21 Connection With Misccllancous Common Carriers 
A2.3.22 Reserved For Future Use 
A2.3.23 Mininium And Fractional Rates And Chargcs 

A2.4. I Advancc Payments 
A2.4.2 Deposits 
,424.3 Payment For Service 
A2.4.4 Allowance For lntermprions 
A2.4.5 
A2.4.6 Reserved For Fume Use 
A2.3.7 Reserved For Future Use 
A2.4.8 Variable Term Payment Plan 
A2.4.9 Economic Dcvclopmciit linccntivc Waivers and Discounls 
152.4. I O  Pnyincnt Plan For Contract Serviccs 
,424. I I Economic Waiver Exception to Terminarion Liability for Business Customers 
A2.4.12 Bill Formal 

A2.4 Payment Arrangements And Credit Allowances 

Provision For Cettain Sra& And Local Taxes And Fccs 

PSC KY. TARIFF 2A 
ShUi Revised Page 2 

Cancels FiRt Revised Page 2 
EFFECTIVE: June 1,2007 

8 
5 
8 
8 
8 
9 
9 
IO 
10 
11 
11 
11 
17, 

12 
12 
12 
12 
13 

13.1 
13.1 (C) 

14 
14 
14 
22 

22.0.0.2 
22.0.4 
22.0.4 



BELLSOUTH 
TELECOMMUNICATIONS, INC. 

ISSUED: May 16,2007 
BY: Joan A. Coleman, President - KY 

KENTUCKY 

1 

- .  

GENERAL. SUBSCRIBER SERVICES TARIFF 

Louisville. Kentucky. 

A2. GENERaL REGULATIONS 

PSC ICY. TARIFF 2h  
Tenth Revised Psge 13. I 

Cancels Ninth Rcvised Page 13.1 
EFFECTIVE: June 1,2007 

A2.4 Payment Arrangements And Credit Allowances (Con'd) 
AZ.4.3 Payment For Service (Cont'd) 
H. A late paynicnt charge of S3.00 and an interest charge of 1.50 percent of the unpaid balance will apply to cach residence 

subscriber's bill with a balance greater than S6.00 for reguiatcd charges (including amounts billed in accordance with the larift' 
dealing with tlie Billing and Collection Services) when any undisputed portion of a previous month's bill has not becn paid in 
full prior to the next billing date. A late payment chargc of SILO0 and an interest charge o f  1.50 percent of the unpaid balance 
will apply Lo each business subscriber's bill with a bafance greater rhaa $6.00 for regulated charges (including amounts billed 
in accordance with the tariff dealing Kith the Bitling and Collection Services) when any undisputed portion of a previous 
month's bill has not been paid in full prior to the next billing date. The 1.50 percent inlerest charge is applied to all new 
chargcs on a subscriber's previous month's bill which were not paid prior to the ncxt billing datc. State Agencies subject to 
KRS 45.454 sliall be awssed late payment charges in  accordance with tltat stature. Additional penafty charges sllall not be 
assessed on tinpaid penalty charges. Fedcral G6vernment customers are exempt from late payment andlor interest charges. 
Residence subscribers WW overdue bill balances for their existing service, which has been temporarily suspended for 
nonpayment, v?ho are unable to pay the charges in full may be allowed to m i i n  their local service if they elect to have a full 
toll restriction placed on their existing service, at no charge, until the charges arc paid. Thcse subscribers m y  anmge to pay 
the oursranding balance in up to twelve (12) monthly installnient payments, An Instellment Billing Service Fee may apply as 
specified in Section A4. 
MisceIlarieous Fees Associated With Payments 
1. 

I. 

J. 
Payment Convenience Fcc for Payment Made Via Telephone Call 
A fee \vi11 apply for each instance of payment of outstanding chnrges when authorized by the residence subscriber by 
tdcphone (whcrhcr such telephone call was initintcd by the subscriber or by the Company) and when the method of 
priynient would allow rhc payment zo be immediately credited to the subscriber's account, such as payment via a crcdit 
card, an electronic check (echcck), or any other discretionary type payment that may be awepled by the Company 
through such telephone contacts. This fee will not apply for payments taken directly by subscribers to authorized 
Companf payment locations, payments niailed in, autometic b d s  transfer, and other conventional methods of payments. 
?he subscriber would be informed of any applicable chwgcs prior to processing the subscriber's request. 
a. Rnres and Charges 

( I )  Per Telephone Request 
Rate usoc 

(aj Residence S3.95 NA 
A2.4.4 Allownrtce For Interruptions 

\men the use of service or facilities hmished by the Company is intmpted due to any cause other than the negligence or 
willful act of the subscriber or the failure of the facilities provided by the subscriber, a pro rata adjustment of the fixed 
monthly charges involved will be allowed, upon request of the subscriber, for the servicc and facilities rcndcred useless and 
inoperative by reason of the intenuption during the time said intemption continues in excer;s of twenty-four hours from the 
time it is reponed to or detected by the Company, except as otlierwise specified in this TariR For the purpose of administering 
this regulation, every month is considered to have thirty days. 

Whm the Company is required to pay the three percent utilities gross receipts license tax for schools, authorized by KRS 
160.613, Ihc Company wilt increase its rates in any such county in which it is rcquircd to pay such school tax by three pcrccnt. 

A2.4.5 Provision For Certain SIate And Local Taxes And Fees (C) 

k 

. .  
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A2. GENERAL REGULATfOMS 
A2.4 Payment Arrangements And Credit Allowances (Cont'd) 

A2.4.5 Provision For Certain Sfafe And Local Taxes And Fees (Cont'd) (C) 

B. 

C. 

Effective July I ,  1960, the Company, pursuant to authority conferred by KRS 139.310 commenccd. and will continue to add to 
the bills of subscribm as a separate item the Kentuclcy Veterans' Bonus Sales and Use Tiu; levied by KRS 139.200. 

(GRT) imposed by KRS 136.616. This will appear as a separate line item on rhe customer's bill and will read KY GRT 
Surchargc. 

Effective June I ,  2507, the Compmy will add to the bills of subscriiers a surcharge to rccover the KY Gross Revenues 'I'm @4 

-42.4.6 Reserved For Future Use 
A2.4.7 Reserved For Future Use 
A2.4.8 Variable Term Payment Plan 

A. Gcneral 
1. The Variable Tcmi Payment Pian (VTPP) is a payment plan which allows customers to pay a fixed rate for service over 

one of several optional payment pcriods, A different monthly rate applies for the duration of each period. The monthly 
rate vilrics inversely with the length of the payment period e.g,, the monthly rate for a short period is greater than that for 
a long period. 
?he only payment period for software (versions) is the one-month period, except where other terms are specified in 
service tnriffs. 
The minimum period is one month, unless otherwise specified in service tariffs. 
During the effective term of a customer-selected optionaf payment pcriod, the monthly rate i s  not subject to 
Company-initiated change for payment periods longer than one month. 
Unless specifically exempted, services furnished under the Variable Term Payment Plan are subject to all general 
regulations applicable to the provision ofservice by the Company as stntcd elsewhere in &is Tan'ff 

2. 

3. 
4. 

5. 

B. Definitions 
ADDITION 
Provision ofsupplementary equipnient to B customer's installed system up to rhe capacity of the system; addition of equipment 
not classified as an upgrade. 
CONVERSION 
Removal of a customer's instalIed system aid replacement with a different system, under ternis specified in service lariffk. 
DOWNGRADE 
Tariff-enumerated changes to an installed system generally resultins in a dccrease in capacity, capability andlor a lower 
monthly charge. 
EXTENSION 
A tariff enumeraicd period of time over which the customer agrees to pay a specified rnle for a service upgrade. 
LiCENSE FEE 
A monthly recurring charge, the payment of which gives n customer license to use an identified sofhvare service. 
MINOR EQUIPMENT MODIFICATIONS 
Alterations to an item or items of service installed, as specified in smrvice tariffs. 
PAYMENT PERIOD 
A period of time selected by the customer fFom among those currently offered by the Company, over which the customer 
agrees to pay a specified rate for a senice. 
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BELLSOUTH 
TELECOMMWICATIONS, MC. 

ISSUED: Mav 16,2007 
KENTUCKY 

ACCESS SERVICES TARIFF 

BY: Joan A. Coleman, President - KY 
Louisville, Kentucky 

E2. GENERAL REGULATIONS 
E2.4 Payment Arrangements And Credit Allowances (Cont’d) 

E2.4.10 Service Installation Guarantee 

PSC KY. TARIFF 2E 
Eighth Revised Page 18.2.1 

Cancels Seveiith Revised Page 18.2.1 
EFFECTIVE June 1,3007 

.4. 

B. 

C 

The Company SSURX chat orders for SCM’CCS to which thc Service lnsrallation G u m t e e  applies wiIl be installed and 
available for customer use no later than the SeMcc Date as specified in E5.2.4.B following. The Service Instailation 
Guaraniec i s  applicable only as specified in EG.7.I.C and E7.4.1 .A following. 
The failure o f  the Company to m e t  this commitment will reswlt in the credit of an amount equal to the nonrecurring charges 
associated with the individual scrvice having the nlissed Sewkc Date being applied 10 rhe customer‘s trill. The credit will 
include only nonrecurring charges associated with the services specified in E6.7.1.C and E7.3.1.A following for which 
nonrecurring cliargcs are applicable. The nonrecurring charges will be credited at the rate at which lh6y were billed. The credit 
will not be provided if a credit of the same nonrecurring charge for the same service is provided under any other provisions of 
this Tariff. 
Service Installation Guarantees do not apply: 
1. when failure to meet the Service Date occurs because of: 

a. any Bet or omission, which shall include an accurate and complete service order h m  this customer, any other 
customer or any third party, or o f  any o&er entity providing a portion of a service, 

b. labor difficulties, go\ernmental orders, civil commotions, criminal actions against the Company, acts of God, war, or 
other circumstances beyond the Company’s control, 

c. unavailability of the customets tacilities andlor equipment, 
2. to service requiring Special Construction as set forth in Section E14 following, 
3. to Specialized Service or Arrangements or Individual Case Bnsis filings, 
3. for jointly provisioned services except 3s stipulated in 5 following 
5. to BelISourIi SWA or Special Access (aka. BellSouth SPA) installation, niovcs and arangcnicnts of service with M 

agrecd upon sew-ce date interval offour business days or less following the Application Date of the service order. 
In addition, Service Instdlation Guarantees will not apply during a declared National Emergency. Priority installation of 
National Security Emergency Preparedness (NSEP) telecommunications services shalt rake precedence. 

E2.4.11 Provision For Certain State And Local Tmes And Fees 
A. Effective Junc 1,2007, the Company wiII add to the biIis of subscribers ii surcharge to recover the ICY Cross Revenues Tax 

(GRT) imposed by KRS 136.616. This will appear as a separate line item on the customer's bill and will read KY GRT 
Surcharge. 
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