
ASSOCIATES INC 

E N G I N E E R S  

Waterfront Plaza 
Suite 710 
325 West Main Street 
Louisville, KY 40202 
Phone: 502-583-7020 

Office Locations 

Madison, WI 
Joliet, IL 
Louisville, KY 
Lexington, KY 
Mobile, AL 
Columbus, IN 
Columbus, OH 
Indianapolis, IN 
Milwaukee, Wl 
Cincinnati, OH 
Phoenix, AZ 

Fax: 502-583-7026 

www.strand.com 

November 1 , 201 0 

ICentucky Public Service Commission 
2 1 1 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky 40602-06 1 S 

Re: McCreary County Water District 
Willianisburg Street Sanitary Sewer Proj ect-Phase I1 

L,adies and Gentlemen: 

NUV 0 3 2010 
PUBLIC SERVICE 

COMMlSSlQM 

I, the undersigned, am a licensed engineer in the Coimnonwealtli of Kentucky and the 
project manager for the subject project. Generally, the alignments for the Williainsburg 
Street Sanitary Sewer Project-Phase I1 project follow along roads perpendicular to 
Williainsburg Street (ICY 478). The project consists of approxiinately 23,795 linear feet 
of 4-inch, 3-incli, 2.S-inchY 2-incl1, and 1 .5-inch sewer force main, approximately 
57 grinder stations, and one pumping station. This project will help to eliminate straight 
pipes and septic talks. 

Please see enclosed materials necessary to receive a Certificate of Public Convenience 
and Necessity-Federal1 y Funded Coiistruction Project. 

807 ISAR 5:OOl 

8( 1) McCreary County Water District 
P.O. Box 488 
Whitley City, Kentucky 42653 

8(3) Certified copy of the Articles of Incorporation for McCreary County Water 
District 

807 ISAR 5:069 

Section 1 

(2) Federal funding agency docuineiits stating approval of L e  project am including 
all teiins and conditions to be met; agreeinelit between the United States Anny 
Corps of Engiiieers and McCreary County Water District for design and 
construction assistance for the Willianisburg Street Sanitary Sewer Design and 
Coiistructioii Project, dated November 10, 2009. 

SWW:das\S:\LOU\S 1 0 0 4  199U 108\045\Wrd\PSC Submittal docx 
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STRAND November 1,201 0 
ASSOCIATES INC 

E N G I N E E R S  

(4) 

Not Applicable: Materials were bid, but construction is to be performed by 
in-house personnel. 

Not Applicable: No eiigirieeriiig reports were provided as rates were not a 
concern. A drawing of tlie proposed project is included. 

Certified statement fi-om Raymond Taylor, Chairman of McCreary County Water 
District coiifinning that proposed drawings and specifications for tlie project 
have been designed to meet the minimuin construction and operating 
requireinents, all other state approvals or pennits have already been obtained, and 
the dates upon which construction will begin and end. 

Not applicable. 

Not necessary. 

IWS 322.340 

Drawings enclosed are signed, sealed, and dated by a registered professional engineer. 

McCreary County Water District appreciates your review of these items. 

Sincerely, 

STRAND ASSOCIATES, INC.' 

Seth W. Winslow, P.E. 

Enclosure( s) 

C: Steve Owens, McCreary County Water District 

SWW:das\S:\L,OUU 100-5 199U 1 OS\045\Wrd\PSC Subinittal.docx 
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LEGAL OPINION 

1, Tim Lavender, do  hereby certify that  f am a dufy qualified, licensed 
and practicing Attorney a t  Law, having offices in Whitley City, Kentucky, 
and tha t  I have acted and am acting a s  Attorney for McCreary County Water 
District, McCreary County, Kentucky (the "District"). 

I further certify tha t  t he  following stated actions and fac ts  have taken 
piace or exist with respect t o  the  creation, expansion and organization of'thhe 
District: 

The District was duly established by the  McCreary County Court under 
the  provisions of Chapter 74 of t he  Kentucky Revised Statutes by Order dated 
November 16, 1962, of record in t h e  Office of t he  McCreary County Court Clerk, 
duly entered pursuant to a petition for the  establishment of t h e  District fiied with 
said Court in compliance with KRS 74.010, and notice of which Pitition was 
duly advertised by publication a s  required by law, including t h e  provisions of 
KRS 74.010 (2). The District annexed additional territory in McCreary County 
by Order dated July 11, 1969, and of r.ecord in the  Office of t h e  McCreary 
County Court Clerk. The boundaries of t h e  District are as set out  in said Orders, 
and no additional territory has,beer; annexed t o  the  District. 

The Commissioners of t h e  District, including the  five present duly appointed 
and qualified Commissioners, namely, Raymond Tayior, D.H. Campbell, George G. 
Wilson, Butler E. Waters, and Dwight Doug Sexton, have been appointed, and 
their bonds have been approved, by appropriate orders entered by t h e  County 
JudgeExecutive of McCreary County, and said Cornmissioners have duly executed 
their respective bonds and their  appointments have been- approved by t h e  Fiscal 
Court of the  County; and the Commission of the  District has  duly elected officers 
from time to  time, the  present officers (Raymond Taylor, Chairman, D.H. Campbell, 
Secretary, and George G. Wilson, Treasurer) having been properly elected ar;d 
qualified, and currently serving in their respective offices according t o  law. 

' 

Based on tbe  foregoing, I hereby certify, and it is my professional opinion, 
tha t  t h e  District has  been duly and properly created and organized as a Water 
District under and in compliance with Kentucky law, including Chapter 74 of the  

constituted and organized, de  jure Water District, having complied with t h e  
requirements of, and possessing the powers and responsibilities enumerated in, j$ij 
the  several provisions of Chapter 74 o f  the  .Kentucky Revised Statues, and 
encompassing, having jurisdiction over, and authorized to provide water service 
within the  District's territory in McCreary County, Kentucky, specifically described 
in the  aforesaid Orders of the McCreary County Court, I further certify that  there 

'3 

Kentucky Revised Statutes, and that  the  District presently exists a s  a properiy i. 
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is no litigation of any nature now pending or to my knowledge threatened (either 
in state or federal courts) questioning or otherwise denying the  corporate existence 
of the  District or its jurisdiction over the  geographical territory of t h e  District, 
now contesting, denying or questioning the  right or title of its present 
Commissioners and Officers t o  their respective offices. 

WITNESS MY SIGNATURE as  of September 26, 1999. 

ATTORNEY AT LAW 
P.O. BOX 69 
Wfl  ITLEY CITY, KENTUCKY 4265 3 
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AGREEMENT 
BETWEEN 

THE DEPARTMENT OF THE ARMY 
AND 

THE MCCREARY COUNTY WATER DISTRICT 
FOR 

DESIGN ANI> CONSTRUCTION 
ASSISTANCE 

FOR THE 
WILLIAMSBURG STREET SANITARY SEWER DESIGN AND CONSTRUCTION 

PROJECT 

t l  
THIS AGmEMENT is entered into this 23’ day of b&d& ,2087 , by and 

between the Department of the Army (hereinafter the “Government”), represented by the U.S, 
Army Engineer, Huntington District and the McCreary County Water District (hereinafter the 
‘ Won-Federal Sponsor”), represented by its Chairman. 

WITNFS3ETH, THAT: 

WHEREAS, the Secretary of the A m y  is authorized to provide design and constiuction 
assistance, which may be in the form of grants or reimbursements of the Federal share of project 
costs, for water-related environmental infiastructixre and resource protection and development 
projects in southem and easteni Kentucky (hereinafter the “Section 53 1 Program”) pursuant to 
Section 53 1 of the Water Resources Development Act of 1996, Public Law 104-303, as amended 
(hereinafter “Section 53 1”); 

W E m A S ,  Section 53 1 provides that the Secretary of the Army may provide assistance 
for a water-related environmental infrastructure and resource protection and development proj ect 
only if the project is publicly owned; 

WHEREAS, Section 53 1 provides that $40,000,000 in Federal funds are authorized to be 
appropriated for design and construction assistance for the Section 53 1 Program; 

WHEWAS, the TJS. Army Engineer, Huntington District (hereinafler the “District 
Engineer”) has determined that the Williamsbarg Street Sanitary Sewer Design and Construction 
Project in Whitley City, McCreary County, Kentucky {hereinafter the “Project”, as defined in 
kticle I.A. of this Agreement) is eligible for implementation under Section 531; 

WHEREAS, Section 531 provides that the Secretary of the Army shall not provide 
assistance for any water-related environmental infrastructure and resource protection and 
development projects until each non-Federal sponsor has entered into a written agreement to 
hrnish its required cooperation for the project; 

WHEREAS, Section 53 f specifies the cost.-sharing requirements applicable to the 
Project; 



WHEREAS, Section 102 of the Energy and Water Development Appropriations Act, 
2006, Public Law 109-1 03, provides that credits and reimbursements afforded for all applicable 
general authorities and under specific project authority shall not exceed $ IOO,OOO,OOO for all 
applicable programs and projects in each fiscal year; 

WHBmAS, the Government and the Non-Federal Sponsor desire to enter into an 
agreement (hereinafter the “Agreement”) for the provision of design and constmction assistance 
for the Project; 

- WHEREAS, Section 15 12 of the Arnerican Recovery and Reinvestment Act of 2009, 
Public Law 11 14 (hereinafter the “Recovery Act”) requires recipients of Recovery Act funds to 
report certain information on the use of Recovery Act finds, and the Goveiiment intends to 
provide Recovery Act funds to the Non-Federal Sponsor as reimbursement of the Federal share 
pursuant to the terms o f  this Agreement; and 

WHEREAS, the Government and Non-Federal Sponsor have the fill authority and 
capability to perfoim as hereinafter set forth and intend to cooperate in cost-sharing and 
financing of the Project in accordance with the ternis of this Agreement; and 

WHEREAS, the Government and the Non-Federal Sponsor, in connection with this 
Agreement, desire to foster a partlieling strategy and a working relationship between the 
Goverment and the Non-Federal Sponsor through a mutually developed formal strategy of 
comrnitinent and communication embodied herein, which creates an environment where trust and 
teamwork prevent disputes, foster a cooperative bond between the Goveiment and the Non- 
Federal Sponsor, and facilitate the successful implementation of the Project. 

NOW, THEmFORE, the Government and the Non-Federal Sponsor agree as follows: 

ARTICLE I .. DEFNTTONS 

A. The term “Project” shall mean design and construction of a sanitary sewer project, 
iiicluding a sewer main with collection laterals, multiple diameters of force main, lift stations, 
and necessary appurtenances to convey wastewater flow toward the McCreary Wastewater 
Treatment Plant in Whitlky City, McCreaiy County, Kentucky as generally described in the 
“Decision Document for Williamsburg Street Sanitary Sewer Design and Construction Project, 
Section 53 1 Environmental Innfiastructure Project”, dated November, 2009 and approved by Amy 
K. Frantz, Chief, Planning Branch, on November 24,2009. 

R. The term “totalpruject costs” shall mean the sum of all costs incui-red by the Non- 
Federal Sponsor and the Government in accordance with the terms of this Agreement that the 
District Engineer determines are directly related to design and construction of the Project. 
Subject to the provisions of this Agreement including audits conducted in accordance with 
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Article X.C. of this Agreement to determine the reasonableness, allocability, and allowability of 
such costs, the teim shall include, but is not necessarily limited to: the Non-Federal Sponsor’s 
design costs incurred after the effective date of this Agreement; the Government’s costs of 
review in accordance with Article II.A.1. of this Agreement; the Goveiment’s costs of 
preparation of environmental compliance dacunientation in accordance with Article II.A.2. of 
this Agreement; the Government’s costs of inspection in accordance with Article II.A.6. of this 
Agreement; the Government’s costs of technical assistance in accordance with Article II.A.1. and 
Article Il.A.6. of this Agreement; the Nan-Federal Sponsor’s and tlie Goverment’s costs of 
investigations to identify the existence and extent of hazardous substances in accordance with 
Article XIV.A.1, and Article XTV.A.2. of this Agreement; the Nan-Federal Sponsor’s and the 
Government’s costs of historic preservation activities in accordance with Article XVII.A. and 
Article XVIX.B. of this Agreement; the Non-Federal Sponsor’s constiuction costs; the Non- 
Federal Sponsor’s supervision and administration costs; the Non-Federal Spoiisor’s costs of 
identification of legal and institutional sti-uctures in accordance with Article D.J. of this 
Agreement not incurred pursuant to any other agreement for the Project; the Non-Federal 
Sponsor’s and the Government’s costs of participation in the Project Coordination Team in 
accordance with Article V of this Agreement; tlie Non-Federal Sponsor’s costs of contract 
dispute settlements or awards; the value of lands, easements, rights-of-way, relocations, and 
permit costs deteimined in accordance with Article IV of this Agreement but not to exceed 25 
percent of total project costs; the Nan-Federal Sponsor’s and the Government’s costs of audit in 
accordance with Article X.B. and Article X.C. of this Agreement; and any other costs incurred by 
the Government pursuant to the provisions of this Agreement. The term does not include any 
costs of activities performed under any other agreement for the Project; any costs for operation, 
maintenance, repair, rehabilitation, or replacement of the Project; any costs of establishment and 
maintenance of legal and institutional str-uctwes in accordance with Article II.J. of this 
Agreement; any costs of betternisits; any costs incuned in advertising and awarding any 
construction contracts prior to the effective date of this Agreement; any construction costs 
incurred prior to the effective date of this Agreement; any interest penalty paid in accordance 
with Article VLB.4. of this Agreement; any costs of dispute resolution under Article VU of this 
Agreement; the Goveiment’s costs for data recoveiy activities in accordance with Article 
XVII.D. and Article XVII.E. of this Agreement; or the Nan-Federal Sponsor’s costs of 
negotiating this Agreement. 

C. The tern ‘beriod of desigiz arid construction’’ shall mean the time fion-1 the effective 
date of this Agreement to the date that construction of the Projecf is complete, as determined by 
the Government, or the date that this Agreement is terminated in accordance with Article H.E. or 
Article or Article XlV.C. of this Agreement, whichever is earlier. 

D. The terni ‘’highway” shall mean any highway, roadway, street, or way, including any 
bridge thereof, that is owned by a public entity. 

E. The teim “reZocatiod’ shall mean providing a functionally equivalent facility to the 
owner of a utility, cerneteiy’ highway, railroad, or public facility when such action is authorized 
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in accordance with applicable legal principles of just compensation. Providing a hiictionally 
equivalent facility may take the form of alteration, lowering, raising, 01’ replacement and 
attendant demolition of the affected facility or pait thereof. 

F. The term “betterinei~t” shall mean a difference in the design or construction of an 
element of the Project that results from the application of standards that the Government 
determines exceed those that the Government would otheiwise apply to the design or 
construction of that elemeiit. The term does not include any design or construction for features 
not included in the Project as defined in paragraph A. of this Article. 

G. The teim ‘ffisccllyear” shall mean one year beginning on October 1 and ending 011 
September 30. 

H. The term “Fectei.aZprogrnmfinz~s” shall mean funds provided by a Federal agency, 
other than the Department of the Army, plus any non-Federal contribution required as a matching 
share therefor. 

‘I. The term “szlfJicient irrvoice” shall mean submission of all of the following three items: 
(1) a written cei3ification by the Non-Federal Sponsor to the Govenment that it has made 
specified payments to contractors, suppliers, or employees for perfoimance of work in 
accordance with this Agreement, or a written certification by the Non-Federal Sponsor to the 
Goveiment that it has received bills fi.orn contractoi*s, suppliers , or employees for perfoimance 
of work in accordance with this Agreement; (2) copies of all relevant invoices and evidence of 
such payments or bills received; and (3) a written request for iqeimbursement for the amount of 
such specified payments or bills received that identifies those costs that have been paid or will be 
paid with Federnlprograrzi funds. 

J. The term “‘Section 531 Progranz Limit?? shall mean the amount of Federal funds 
authorized to be appropriated for the Section 53 1 Program. As of the effective date of this 
Agreement, such amount is $40,OOOJO00. 

K. The term “Sectioiz 102 Limit” shall mean the annual limit on credits and 
reimbursements imposed by Section 102 of the Energy and Water Development Appropriations 
Act, 2006, Public Law 109-1 03. 

L. The term “pre-Agreement design ivork” shall mean the work performed prior to the 
effective date of this Agreement by the Non-Federal Sponsor that is directly related to design of 
the Project and that was not perfoimed pursuant to any other agreement for the Project. 

ARTICLE II -- OBLIGATIONS OF THE G O V E W E N T  ANI3 
THE NON-FEDERAL SPONSOR 

A. IJsing its fbnds, the Non-Federal Sponsor expeditiously shall design and construct the 
Project in accordance with Federal laws, regulations, and policies. 
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1. The Non-Federal Sponsor shall require all contractors to whom it awards 
design contracts to provide 30 percent and 100 percent design infomation to enable in-progress 
review of the design. The Goveiment may participate in the review of the design at each stage 
of completion and may provide technical assistance to the Non-Federal Sponsor on an as-needed 
basis until the end of the period of desigu and coiistirictioiz. The Government shall perfolrni a 
final review to verify that the design is complete and is necessary for the Project. Upon 
completion of design, the Non-Federal Sponsor shall furnish the District Engineer with copies of 
the completed design, 

2. Using information developed by the Non-Federal Sponsor, the Government 
shall develop and coordinate as required, an Environmental Assessnient and Finding of No 
Significant Impact or an Environmental Impact Statement and Record of Decision, as necessary, 
to infoim the public regarding the environmental impacts of the Project in accordance with the 
National Environmental Policy Act of 1969 (hereinafter WEPA’’). The Non-Federal Sponsor 
shall not issue the solicitation for the first constiuction contract for the Project or commence 
construction of the Project using the Non-Federal Sponsor’s own forces until all applicable 
environmental laws and regulations have been complied with, including, but riot limited to 
W P A  and Section 401 of the Federal Watei*Pollution Control Act (33 U,S.C. 1341). 

3, The Non-Federal Sponsor shall obtain all permits and licenses necessary for 
the design and constiuctioii of the Project and, in the exercise of its lights and obligations under 
this Agreement, shall comply with all applicable Federal, state, and local laws, regulations, 
ordinances, and policies including the laws and regulations specified in Article XI o f  this 
Agreement. As necessary to ensure compliance with such laws, regulations, ordinances, and 
policies, the Non-Federal Sponsor shall include appropriate provisions in its contracts for the 
design and construction of the Project. 

4. The Non-Federal Sponsor shall afford the Government the oppoxtunity to 
review and comment on tlie solicitations for all contracts for the Project, including relevant plans 
and specifications, prior to tlie Non-Federal Sponsor’s issuance of such solicitations. To the 
extent possible, the Non-Federal Sponsor shall afford the Government the opportunity to review 
and comment on all proposed contract modifications, including change orders. In any instance 
where providing the Government with notification of a contract modification is not possible prior 
to execution of the contract modification, the Non-Federal Sponsor shall provide such 
notification in writing at the earliest date possible. To the extent possible, the Nan-Federal 
Sponsor also shall afford the Goveiment the opportunity to review and comment on all contract 
claims prior to resolution thereof. The Non-Federal Sponsor shall consider in good faith the 
comments of the Government, but the contents of solicitations, award of contracts or 
commencement of design or construction using the Non-Federal Sponsoi*’s own forces, execution 
of contract modifications, resolution of contract claims, and performance of all work on the 
Project shall be exclusively within the control of the Non-Federal Sponsor, 
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5. At the time the Nan-Federal Sponsor furnishes a contractor with a notice of 
acceptance of completed work for each contract for the Project, the Non-Federal Sponsor shall 
furnish a copy thereof to the Goveiment. 

6. The Goveimnent may perfoim periodic inspections to verify the progress of 
construction and that the work is being performed in a satisfactory manner. In addition, the 
Government may provide technical assistance to the Non-Federal Sponsor on an as-needed basis 
until the end of the period ofdesig~z and consti-uctiorz. Further, the Government shall perform a 
final inspection to verify the completion of construction of the entire Project or completed 
portion thereof as the case may be. The Non-Federal Sponsor hereby gives the Government a 
light to enter, at reasonable times and in a reasonable manner, upon property that the Non- 
Federal Sponsor now or hereafter owns or controls for the purpose of performing such 
inspections. 

B. In accordance with Article ID of this Agreement, the Non-Federal Sponsor shall 
provide all lands, easements, and rights-of-way, including those required for relocations, the 
borrowing of material, and the disposal of dredged or excavated material, and shall perform or 
ensure performance of all relocatioizs that the Non-Federal Sponsor and the Government jointly 
determine to be required or to be necessary for construction, operation, and niaintenance ofthe 
Project. In addition, the Non-Federal Sponsor shall obtain all permits necessary for placement of 
the Project on publicly owned or controlled lands. 

C. The Governnient shall determine and include in totalproject costs any costs incurred 
by the Non-Federal Sponsor that the District Engineer determines are directly related to design 
and construction of the Project, subject to the conditions and limitations of this paragraph. 

1, Pursuant to paragraph A.6, of this Article, all work performed by the Non- 
Federal Sponsor for the Project is subject to on-site inspection and determination by the 
Goveiment that the work was accomplished in a satisfactory manner and is suitable for 
inclusion in the Project. 

2. The Non-Federal Sponso1”s costs for design and construction that may be 
eligible for inclusion in totdproject costs shall be subject to an audit in accordance with Article 
X.C. of this Agreement to determine the reasonableness, allocabiIity and allowability of such 
costs. 

3. No costs shall be included in totalproject costs for any constr-uction of the 
Project that was performed prior to compliance with all applicable environmental laws and 
regulations, including, but not limited to NEPA and Section 401 of the Federal Water Pollution 
Control Act (33 T.S.S.C. 1341). 

4. In the perfoimance of all work for the Project, the Non-Federal Sponsor must 
comply with applicable Federal labor laws covering non-Federal construction, including, but not 
limited to, 40 U S C .  3141-3148 and 40 U.S.C. 3701-3708 (revising, codifying and enacting 
without substantive change the provisions of the Davis-Racon Act (formerly 40 U.S.C. 276a et 
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seq.), the Contract Work Hours and Safety Standards Act (formerly 40 U.S.C. 327 et seq.) and 
the Copeland Anti- Kickback Act (formerly 40 U.S.C. 276c)). Notwithstanding any other 
provision of this Agreement, inclusion o f  costs for constixction in totnlyroject costs may be 
withheld, in whole or in part, as a result of the Non-Federal Sponsor’s failure to comply with its 
obligations under these laws. 

5. The Non-Federal Sponsor’s costs for design and constixction that may be 
eligible for inclusion in totalproject cosfs pursuant to this Agreement are not subject to interest 
charges, nor are they subject to adjustment to reflect changes in price levels between the time the 
work is completed and ,the time the costs are included in totdproject costs. 

6.  The Government shall not include in totalproject costs any costs paid by the 
Non-Federal Sponsor using Federal program j h d s  unless the Federal agency providing the 
Federal portion of such Wds verifies in writing that expenditure of such finds for such purpose 
is expressly authoiized by Federal law. 

D. The Government shall reimburse the Non-Federal Sponsor, in accordance with Article 
VLB. of this Agreement, the amount necessary so that the Federal contribution towards total 
project costs equals 75 percent; however, any reimbursement by the Government is subject to the 
availability of fimds and is limited by the Section 531 Progrant Liniit. 

E. Notwithstanding any other provision o f  this Agreement, Federal financial participation 
in the Project is limited by the following provisions of this paragraph. 

1. As of the effective date of this Agreement, $30,614,000 of Federal funds have 
been provided by the Congress of the IJnited States (hereinafter the “Congress”) for the Section 
53 1 Program of which $950,000 is currently projected to be available for the Project. The 
Government makes no commitment to request Congress to provide additional Federal funds for 
the Section 53 1 Program or the Project, Further, the Government’s financial participation in the 
Project is limited to the Federal funds that the Government makes available to the Project. 

2, In the event the Government projects that the amount ofFederal funds the 
Govemrnent will make available to the Project through the the~i-currentJiscaZyeni; or the 
amount of Federal funds the Government will make available for the Project through the 
upcomingjscal year, is not sufficient to meet the Federal share of totalproject costs and the 
Federal share o f  casts for data recovery activities in accordance with Article XVJI.D, and Article 
XVII.E. of this Agreement that the Government projects to be incurred through the then-current 
or upcomingfiscal year, as applicable, the Goveiment shall notify the Non-Federal Sponsor in 
writing of such insufficiency of funds and o f  the date the Government projects that the Federal 
hnds that will have been made available to the Project will be exhausted, Upon the exhaustion 
of Federal funds made available by the Government to the Project, the Government’s future 
performance under this Agreement shall be suspended and the parties shall proceed in 
accordance with Article XIP[,B. of this Agreement. However, if the Government cannot make 
available sufficient Federal fknds to meet the Federal share of totalproject costs in the then- 
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currentfiscal year solely due to the Section I02 Limit, only the Government’s fiiture performance 
related to reimbursement pursuant to paragraph D. of this Article shall be suspended. 

3. If the Government deteimines that the total amount of Federal finds provided 
by Congress for the Section 53 1 Program has reached the Section 531 Progranz Linzit, and the 
Government projects that the Federal fimds the Government will make available to the Project 
within the Section 531 Progranr Lintit will not be sufficient to meet the Federal share of total 
project costs and the Federal share of costs for data recovery activities in accordance with Article 
XVII.D. and Article XVIC.E. of this Agreement, the Government shall notify the Non-Federal 
Sponsor in writing of such insufficiency of funds and of the date the Government projects that 
the Federal funds that will have been made available to the Project will be exhausted. Upon the 
exhaustion of Federal funds made available by the Government to the Project within the Section 
532 Program Limit, the parties shall teiininate this Agreement and proceed in accordance with 
Article XlIt of this Agreement. 

F. During the period of design and construction, the Non-Federal Sponsor shall prepare 
and furnish to the Government for review a proposed Operation, Maintenance, Repair, 
Rehabilitation and Replacement Manual (hereinafter the “OMRR&R Manual”). The failure of 
the Non-Federal Sponsor to prepare an OMRR&R Manual acceptable to the Government shall 
not relieve the Non-Federal Sponsor of its responsibilities for operation, maintenance, repair, 
rehabilitation, and replacement of the entire completed Project, or any completed portion thereof 
as the case may be, in accordance with the provisions of this Agreement. 

G. Upon completion of construction and final inspection by the Government in 
accordance with paragraph A.6. of this Article, the Non-Federal Sponsor shall operate, maintain, 
repair, rehabilitate, and replace the entire Project, or a completed portion thereof as the case may 
be, in accordance with Article Vn[r of this Agreement. Further, after completion of all contracts 
for the Project, copies of all of the Non-Federal Sponsor’s Written Notices of Acceptance of 
Completed Work for all contracts for the Project that have not been provided previously shall be 
provided to the Government. 

H. Upon conclusion of the period of desigu and ~onsti~uctioiz, the Government shall 
conduct an accounting, in accordance with Article V1.C. of this Agreement, and furnish the 
results to the Non-Federal Sponsor. 

I. The Nan-Federal Sponsor and the Government, in consultation with appropriate 
Federal and State officials, shall develop a facilities development plan or resource protection 
plan. Such plan shall include necessary design, completion of all necessary PISEIPA compliance, 
preparation of appropriate plans and specifications, preparation of an OMRR&R Manual, and 
any other matters related to design and construction of the Project in accordance with this 
Agreement. 

5. The Non-Federal Sponsor shall identify, establish, and maintain such legal and 
institutional structures as are necessary to ensure the effective long-term operation of the Project. 
The Non-Federal Sponsor shall provide to the Government a description of such legal and 
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institutional structures and such descriptions shall be included in the OMRR&R Manual prepared 
by the Non-Federal Sponsor. The Non-Federal Sponsor’s costs of identification of such legal 
and institutional structures shall be included in totalproject costs and shared in accordance with 
the provisions of this Agreement, subject to an audit in accordance with Article X.C. of this 
Agreement to determine reasonableness, allocability, and allowability of costs. The Government 
shall have no obligation under this Agreement for any costs of establishment and maintenance of 
such legal and institutional structures. 

K. The Nan-Federal Sponsor sliall not use Federalprogrunt funds to meet any of its 
obligations for the Project under this Agreement unless the Federal agency providing the Federal 
portion of such finds verifies in writing that expenditure of such &nds for such purpose is 
expressly authorized by Federal law. 

I,, The Non-Federal Sponsor may request the Government to acquire lands, easements, or 
rights-of-way or to perfoim reelocations for the Project on behalf of the Non-Federal Sponsor. 
Such requests shall be in writing and shall describe the services requested to be perfonned or 
provided. If in its sole discretion the Government elects to perfoim or provide the requested 
services or any portion thereof, it shall so notify the Non-Federal Sponsor in a writing that sets 
foitli any applicable terms and conditions, which must be consistent with this Agreement. In the 
event of conflict between such a writing and this Agreement, this Agreement shall control. The 
Non-Federal Sponsor shall be solely responsible for all costs of the services performed or 
provided by the Government under this paragraph and shall pay all such costs in accordance with 
Article VI.D, of this Agreement. Notwithstanding the acquisition of lands, easements, or rights- 
of-way or performance of reelweations by the Government, the Non-Federal Sponsor shall be 
responsible, as between the Government and the Non-Federal Sponsor, for any costs of cleanup 
and response in accordance with Article XIV.C. of this Agreement. 

M. In the event that the Non-Federal Sponsor elects to include betterments in the design 
or construction of the Project during the period of design am? co~~struction, the Non-Federal 
Sponsor shall notify the Government in writing and describe the hettements it intends to design 
and construct. The Non-Federal Sponsor shall be solely responsible for all costs due to 
bettelazents, including costs associated with obtaining permits therefor, and shall pay all such 
costs without reimbursement by the Government. 

ARTICLE III - LANDS, EASEMENTS, RIGHTS-OF-WAY, RELOCATIONS, 
AND COMPLIANCE WITH PUBLTC LAW 91 -646, AS AMENDED 

A. The Nan-Federal Sponsor and the Goveinment jointly shall determine the lands, 
easements, and rights-of-way required for construction, operation, and maintenance of the 
Pmject, including those required for reelocations, the borrowing of material, and the disposal of 
dredged or excavated material. Upon reaching such determination, the Government shall provide 
written confirmation to the Non-Federal Sponsor thereof including a description of the Iands, 
easements, and rights-of-way jointly determined to be required. Prior to the issuance of the 

9 



solicitation for each contract for construction of the Project, or prior to the Non-Federal Sponsor 
incuning any financial obligations for construction of a portion of the Project using the Noli- 
Federal Sponsor’s own forces, the Non-Federal Sponsor shall acquire all lands, easements, and 
rights-of-way the Non-Federal Sponsor and the Government jointly determine the Non-Federal 
Sponsor must provide for that work and shall certify in writing to the Government that said 
interests have been acquired. Furthemore, prior to the end of the period ofdesign c u d  
co~rstrtrctioiz, the Non-Federal Sponsor shall acquire all lands, easements, and rights-of-way 
required for construction, operation, and maintenance of the Project. The Non-Federal Sponsor 
shall ensure that lands, easements, and rights-of-way required for the Project and that were 
provided by the Non-Federal Sponsor are retained in public ownership for uses compatible with 
the authorized purposes of the Project. 

€3. The Non-Federal Sponsor and the Government jointly shall determine the reelocations 
necessary for construction, operation, and maintenance of the Project, including those necessary 
to enable the borrowing of material or the disposal of dredged or excavated material. Upon 
reaching such determination, the Government shall provide written confiimation to the Non- 
Federal Sponsor thereof including a description of the reelocntions jointly determined to be 
necessary. Prior to the issuance of the solicitation for each contract for construction of the 
Project, or prior to the Non-Federal Sponsor incurring any financial obligations for construction 
of a portion of the Project using the Non-Federal Sponsor’s own forces, the Non-Federal Sponsor 
shall prepare or ensure the preparation of plans and specifications for, and perfoim or ensme the 
performance of, all reelocatioiis the Non-Federal Sponsor and the Goveiment jointly determine 
to be necessary for that work and certify in writing to the Government that said work has been 
performed. Furthemore, prior to the end of theperiod of design and construction, the Non- 
Federal Sponsor shall perform or ensure performance of all reelocations necessaiy for 
construction, operation, and maintenance of the Project. 

C. The Non-Federal Sponsor shall comply with the applicable provisions of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public Law 9 1-646, 
as amended (42 U.S.C. 4601-46SS), and the Uniform Regulations contained in 49 C.F.R. Part 24, 
in acquiring lands, easements, and rights-of-way required for construction, operation, and 
maintenance of the Project, including those required for reelocatiom, the borrowing of material, 
OF the disposal of dredged or excavated material, and shall inform all affected persons of 
applicable benefits, policies, and procedures in connection with said Act. 

ARTICLE IV - VALUE OF LA$\mS, EASEMENTS, RIGHTS-OF-WAY, 
AND RELOCATIONS AND COSTS OF P E M T S  

A. The Government shall include in totdproject costs the value of the lands, easements, 
and rights-of-way that the Non-Federal Sponsor and the Goveiment jointly determine must be 
provided by the Non-Federal Sponsor pursuant to Article TIT.A. of this Agreement and the value 
of the reelocatiovs that the Non-Federal Sponsor and the Government jointly determine niust be 
performed by the Non-Federal Sponsor or for which it must ensure performance pursuant to 
Article IIT.B. of this Agreement. The Governnient also shall include in totalproject costs the 
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costs incurred by the Non-Federal Sponsor that are associated with obtaining permits pursuant to 
Article KB. of this Agreement that are necessary for placement of the Project on publicly owned 
or controlled lands. However, the Goveiment shall not include in totnlproject costs the value 
of any lands, easements, rights-of-way, or relocations that have been provided previously as an 
item of cooperation for another Federal project. Further, the Government shall not include in 
total project costs the value of lands, easements, rights-of-way, or rekocations that were acquired 
or performed using Federal program fuiids or the costs of obtaining permits paid using Federal 
progrnnz jnrds unless the Federal agency providing the Federal portion of such funds verifies in 
writing that reimbursement for the value and costs of such items is expressly authorized by 
Federal law. Finally, no value or costs of such items shall be included in totalproject costs 
pursuant to this Article, and no reimbursement shall be provided to the Non-Federal Sponsor, for 
any value or costs in excess of 25 percent o f  total project costs. 

B. The Non-Federal Sponsor in a timely manner shall provide the Government with such 
dociiments as are sufficient to enable the Government to determine the value of any contribution 
provided pursuant to Article IKA.  or Article III.B, of this Agreement and to determine the costs 
incurred by the Non-Federal Sponsor that are associated with obtaining permits pursuant to 
Article U.B. of this Agreement. Upon receipt of such documents, the Government in a timely 
manner shall determine the value of such contributions and the reasonable costs for obtaining 
such permits and include in total project costs the amount of such value and costs that does not 
exceed 25 percent of total project costs. 

C, For the sole purpose of determining the value to be included in total project costs in 
accordance with this Agreement and except as otherwise provided in paragraph E. of this Article, 
the value of lands, easements, and rights-of-way, including those required for rekocations, the 
borrowing of material, and the disposal of dredged or excavated material, shall be the fair market 
value of the real property interests, plus certain incidental costs of acquiring those interests, as 
deteimined in accordance with the provisions of this paragraph. 

1. Date of Valuation. The fair market value of lands, easements, or rights-of-way 
owned by the Non-Federal Sponsor on the effective date of this Agreement shall be the fair 
market value of such real property interests as of the date the Non-Federal Sponsor awards the 
first construction contract for the Project, or, if the Non-Federal Sponsor performs the 
construction using its own forces, the date that the Non-Federal Sponsor begins construction of 
the Project. The fair market value of lands, easements, or rights-of-way acquired by the Non- 
Federal Sponsor after the effective date of this Agreement shall be the fair market value of such 
real property interests at the time the interests are acquired. 

2. General Valuation Procedure. Except as provided in paragraph C.3. or 
paragraph C.S. of this Article, the fair market value of lands, easements, or rights-of-way shall be 
determined in accordance with the provisions of this paragraph, 

a. The Non-Federal Sponsor shall obtain, for each real property interest, 
an appraisal that is prepared by a qualified appraiser who is acceptable to the Non-Federal 
Sponsor and the Government, The Non-Federal Sponsor shall provide a copy of each appraisal 
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to the Government. The appraisal must be prepared in accordance with the applicable rules of 
just compensation, as specified by the Government. The fair market value shall be the aniount set 
forth in the Non-Federal Sponsor’s appraisal, if such appraisal is approved by the Governtnent. 
In the event the Government does not approve the Non-Federal Sponsor’s appraisal, the Non- 
Federal Sponsor may obtain a second appraisal, and the fair market value shall be the amount set 
forth in the Non-Federal Sponsor’s second appraisal, if such appraisal is approved by the 
Government. In the event the Government does not approve tlie Non-Federal Sponsor’s second 
appraisal, the Non-Federal Sponsor chooses not to obtain a second appraisal, or the Non-Federal 
Sponsor does not provide the first appraisal as required in this paragraph, the Government shall 
obtain an appraisal, and the fair market value shall be the amount set forth in the Government’s 
appraisal, if such appraisal is approved by tlie Non-Federal Sponsor. In the event the Non- 
Federal Sponsor does not approve the Government’s appraisal, the Goveiment, after 
consultation with the Non-Federal Sponsor, shall consider the Government’s and the Now 
Federal Sponsor’s appraisals and deteimine an amount based thereon, which shall be deemed to 
be the fair market value. 

b, Where the amount paid or proposed to be paid by the Non-Federal 
Sponsor for the real property interest exceeds the amount deteiniined pursuant to paragraph 
C.2.a. of this Article, the Goverment, at the request of the Non-Federal Sponsor, shall consider 
all factors relevant to determining fair market value and, in its sole discretion, after consultation 
wit11 thc NonFederal Sponsor, may approve in witting an amount greater than the amount 
determined pursuant to paragraph C.2.a. of this Article, but not to exceed the amount actually 
paid or proposed to be paid. If the Government approves such an amount, the fair market value 
shall be tlie lesser of the approved amount or the amount paid by the Non-Federal Sponsor, but 
no less than the amount determined pursuant to paragraph C.2.a. of this Article. 

3. Eminent Domain Valuation Procedure. For lands, easements, or rights-of-way 
acquired by eminent domain proceedings instituted after the effective date of this Agreement, the 
Non-Federal Sponsor, pitor to instituting such proceedings, shall submit to the Government 
notification in writing of its intent to institute such proceedings and an appraisal of the specific 
real property interests to be acquired in such proceedings. The Cioveiment shall have 60 
calendar days after receipt of such a notice and appraisal within which to review the appraisal, if 
not previously approved by the Government in writing. 

a. Lf the Government previously has approved the appraisal in witting, or 
if the Goveixment provides written approval of, or takes no action on, the appraisal within such 
60 day period, the Non-Federal Sponsor shall use the amount set forth in such appraisal as the 
estimate of just coinpensation for the purpose of instituting the eminent domain proceeding. 

b. Tf the Government provides written disapproval of the appraisal, 
including the reasons for disapproval, within such 60 day period, the Government and the Non- 
Federal Sponsor shall consult in good faith to promptly resolve the issues or areas of 
disagreement that axe identified in the Government’s written disapproval. If, after such good 
faith consultation, the Goveinment and the Non-Federal Sponsor agree as to an appropriate 
amount, then the Non-Federal Sponsor shall use that amount as the estimate ofjust compensation 

12 



for the purpose of instituting the eminent domain proceeding. If, after such good faith 
consultation, the Government and the Non-Federal Sponsor cannot agree as to an appropriate 
amount, then the Non-Federal Sponsor may use the amount set forth in its appraisal as the 
estimate of just compensation for the purpose of instituting the eminent domain proceeding. 

c. For lands, easements, or rights-of-way acquired by eminent domain 
proceedings instituted in accordance with paragraph (2.3. of this Article, fair market value shall 
be either the amount of the court award for the real property interests taken, to the extent the 
Non-Federal Spoilsor and the Government jointly determined such interests are required for 
consti-tiction, operation, and maintenance of the Pmject, or the amount of any stipulated 
settlement or portion thereof that the Government approves in writing. 

4, Incidental Costs. For lands, easements, or rights-of-way acquired by the Non- 
Federal Sponsor within a five year period preceding the effective date of this Agreement, or at 
any time after the effective date of this Agreement, the value of  the interest shall include the 
documented incidental costs of acquiring the interest, as determined by the Government, subject 
to an audit in accordance with Article X.C. of this Agreement to detemine reasonableness, 
allocability, and allowability of costs. Such incidental costs shall include, but not necessarily be 
limited to, closing and title costs, appraisal costs, survey costs, attorney’s fees, plat maps, 
mapping costs, actual amounts expended for payment of any relocation assistance benefits 
provided in accordance with Article m.C. ofthis Agreement, and other papeilts by the Non- 
Federal Sponsor for items that are generally recognized as compensable, and required to be paid, 
by applicable state law due to the acquisition of a real property interest in accordance with 
Article III o f  this Agreement. The value of the interests provided by the Nan-Federal Sponsor in 
accordance with Article I K A .  of this Agreement shall also include the documented costs of 
obtaining appraisals prepared for review by the Government pursuant to paragraph C.2.a. of this 
Axticle subject to an audit in accordance with Article X.C. o f  this Agreement to determine 
reasonableness, allocability, and allowability of costs. 

5. Waiver of Appraisal. Except as required by paragraph C.3. of this futicle, the 
Government may waive the requirement for ail appraisal pursuant to this paragraph if it 
determines that an appraisal is unnecessary because the valuation is uncomplicated and that the 
estimated fair market value of the real property interest is $10,000 or less based upon a review of 
available data, In such event, the Government and the Non-Federal Sponsor must agree in 
writing to the value of such real property interest in an amount not in excess of $10,000. 

D. After consultation with the Non-Federal Sponsor, the Government shall determine the 
value of reelucntiam in accordance with the provisions of  this paragraph, 

1, For a relucatian other than a higlzwny, the value shall be only that portion of 
relocation costs that the Government determines is necessary to provide a functionally equivaIent 
facility, reduced by depreciation, as applicable, and by the salvage value of any removed items. 

2. For a relocation of a Tzighvay, the value shall be only that portion of reelucafioz 
costs that would be necessary to accomplish the reloention in accordance with the design 
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standard that the Commonwealth of Kentucky would apply under similar conditions of 
geography and tvaffc load, reduced by the salvage value of any removed items. 

3 ,  Relocation costs shall include, but not necessarily be limited to, actual costs of 
perfozming the relocation; planning, engineering and design costs; supervision and 
administration costs; and documented incidental costs associated with performance of the 
relocatiorz, as determined by the Govemnent. Relocation costs shall not include any costs due to 
betteriiients, as determined by the Government, nor any additional cost of using new material 
when suitable used material is available, Relocation costs shall be subject to an audit in 
accordance with Article X.C. of this Agreement to determine reasonableness, allocability, and 
allowability of costs. 

4. The value to be included in totulproject costs for relocatioiis performed within 
the Project boundaries is subject to satisfactory compliance with applicable Federal labor laws 
covering non-Federal constniction, including, but not liniited to, 40 U.S.C. 3 141-3 148 and 40 
U.S ,C, 3701 -3708 (revising, codifying and enacting without substantive change the provisions of 
the Davis-Bacon Act (formerly 40 U.S.C. 276a et seq.), the Contract Work Hours and Safety 
Standards Act (formerly 40 U.S.C. 327 et seq.) and the Copeland Anti-Kickback Act (formerly 
40 T.J.S.C. 276~)). Notwithstanding any other provision of this Agreement, inclusion of the value 
of relocations in totalproject costs may be denied, in whole or in part, as a result of the Nan- 
Federal Sponsor’s failure to comply with its obligations under these laws. 

E. Where the Govemment, on behalf of the Non-Federal Sponsor puisuant to Article ILL. 
of this Agreement, acquires lands, easements, or rights-of-way or performs relocations, the value to 
be included in totalproject costs in accordance with this Agreement shall be the costs of such 
work performed or provided by the Government that are paid by the Non-Federal Sponsor in 
accordance with Article V1.D. of this Agreement, In addition, the value to be included in total 
project costs in accordance with this Agreement shall include the documented costs incurred by 
the Non-Federal Sponsor in accordance with the term and conditions agreed upon in writing 
pursuant to Article D.L. of this Agreement subject to an audit in accordance with Article X.C. of 
this Agreement to determine reasonableness, allocability, and allowability of costs, 

F. The Gaveinnlent shall include in totalproject costs the costs incun-ed by the Noli-, 
Federal Sponsor pursuant to Article IT.R. of this Agreement that are associated with obtaining 
permits necessary for placement of the Project on publicly owned or controlled lands, subject to 
an. audit in accordance with Article X.C. of this Agreement to determine reasonableness, 
allocability, and allowability of costs. 

ARTICLE V - PROSECT COORDINATION TEAM 

A. To provide for consistent and effective communication, the Non-Federal Sponsor and 
the Government, not later than 30 calendar days after the effective date of this Agreement, shall 
appoint named senior representatives to a Project Coordination Team, Thereafter, the Project 
Coordination Team shall meet regnlarly until the end of the period of design ctizd constiriction. 
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The Goveimnent’s Project Manager and a counterpart named by the Non-Federal Sponsor shall 
co-chair the Project Coordination Team. 

€3, The Government’s Project Manager and the Non-Federal Sponsor’s counterpart shall 
keep the Project Coordination Team informed of the pi-ogress of design and construction and of 
significant pending issues and actions, and shall seek tlie views of the Project Coordination Team 
on matters that the Project Coordination Team generally oversees. 

C. Until the end of the period of desigtz and constrzrction, the Project Coordination Team 
shall generally oversee the Project, including matters related td: design; completion of all 
necessary W P A  coordination; plans and specifications; scheduling; real property and relocation 
requirements; real property acquisition; contract awards and modifications; contract costs; the 
application of and compliance with 40 U.S.C. 3141-3148 and 40 U.S.C. 3701-3708 (revising, 
codiEying and enacting without substantive change the provisions of tlie Davis-Bacon Act 
(formerly 40 U.S.C. 276a et seq.), the Contract Work Hours and Safety Standards Act (formerly 
40 U.S.C. 327 et seg.) and the Copeland Anti-Kickback Act (formerly 40 U.S.C. 276c)) for 
retocatiorzs and the constiuction portion of the Project; the investigations to identi@ the existence 
and extent of hazardous substances in accordance with Article XIV.A. of this Agreement; historic 
preservation activities in accordance with Article XVD of this Agreement; the Government’s cost 
projections; final inspection of the entire Project or completed portions thereof as the case may 
be; preparation of the proposed OMRE&R Manual; anticipated requirements and needed 
capabilities for performance of operation, maintenance, repair, rehabilitation, and replacement of 
the Project including issuance of permits; and other matters related to the Project. This oversight 
of the Project shall be consistent with a project management plan developed by the Government 
and the Non-Federal Sponsor. 

D. The Project Coordination Team may make recommendations to the NowFederal 
Sponsor on matters related to the Project that the Project Coordination Team generally oversees, 
including suggestions to avoid potential sources of dispute. The Nan-Federal Sponsor in good 
faith shall consider the recommendations of the Project Coordination Team, The Non-Federal 
Sponsor, having the legal authority and respoiisibility for design and construction of the Project, 
has the discretion to accept or reject, in whole or in part, the Project Coordination Team’s 
recommendations except as otheiwise required by the provisions of this Agreement, including 
compliance with applicable Federa?, State, or local laws or regulations. 

E. The Non-Federal Sponsor’s costs of participation in the Project Coordination Team 
shall be included in totalproject costs and shared in accordance with tlie provisions of this 
Agreement, subject to an audit in accordance with Article X.C. of this Agreement to determine 
reasonableness, allocability, and allowability of costs, The Goveiiment’s costs of participation 
in the Project Coordination Team shall be included in total project costs and shared in 
accordance with the provisions of this Agreement. 
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ARTICLJE VI - METHOD OF PAYMENT 

A. The Nan-Federal Sponsor shall provide the Goveimnent with such documents as are 
sufficient to enable the Government to maintain current records and provide to the Nan-Federal 
Sponsor cuirent projections of costs, finaiicial obligations, contributions provided by the parties, 
the value included in total project costs of lands, easements, rights-of-way, relocations, and 
permit costs deteimined in accordance with Article n/- of this Agreement. 

1. As of the effective date of this Agreement, totalproject costs are projected to 
be $1,266,667; the Government’s share of totalproject costs is projected to be $950,000; the 
Non-Federal Sponsor’s share of total project costs is projected to be $3 16,667; total project costs 
to be incurred by the Government are projected to be $35,000; totalproject costs to be incurred 
by the Non-Federal Sponsor are projected to be $1,23 1,667; total reimbursements in accordance 
with paragraph €3.2. of this Article are projected to be $915,000; the value included in total 
project costs of lands, easements, rights-of-way, relocations, and permit costs determined in 
accordance with Article IV of this Agreement is projected to be $5,000; the Government’s share 
of financial obligations for data recovery activities pursuant to Article XVII.E. of this Agreement 
is projected to be $0; the Non-Federal Sponsor’s share of financial obligations for data recovery 
activities pursuant to Article XVPT,E. of this Agreement is projected to be $0; and the 
Government’s total financial obligations to be incurred for acquisition of lands, easements, or 
rights-of-way or performance of reZocatioizs for the Project on behalf of the Non-Federal Sponsor 
and the Non-Federal Sponsor’s contribution of funds for such obligations required by Article 
ILL,. of this Agreement are projected to be $0. These amounts are estimates subject to adjustment 
by the Goveiment, after consultation with the Non-Federal Sponsor, and are not to be construed 
as the total financial responsibilities of the Government and the Non-Federal Sponsor. 

2. By March 3 I, 20 10 and by each quarterly anniversary thereof until the 
conclusion o f  the period of desigrr arrd coristructioiz and resolution of all relevant claims and 
appeals and eminent domain proceedings, the Government shall provide the Non-Federal 
Sponsor with a report setting forth all contributions provided to date and the current projections 
of the following: total project costs; the Goveiment’s share of totulproject costs; the Non- 
Federal Spoiisor’s share of total project costs; total project costs incurred by the Government; 
total project costs incuired by the Non-Federal Sponsor; total reimbursements paid to the Non- 
Federal Sponsor; the value included in total project costs of lands, easements, rights-of-way, 
relocations, and permit costs determined in accordance with Article IV of this Agreement; the 
Government’s share of fuiancial obligations for data recovery activities pursuant to Article 
XVILE. of this Agreement; the Non-Federal Sponsor’s share of financial obligations for data 
recovery activities pursuant to Article XVII.E. of this Agreement; and the Governnient’s total 
financial obligations to be incurred for acquisition of lands, easements, or rights-of-way or 
performance of relocations for the Project on behalf of the Non-Federal Sponsor and the Nan- 
Federal Sponsor’s contribution of hnds for such obligations required by Article E.L. of this 
Agreement. 
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B. The Goveinment, subject to the availability of finds, shall reimburse the Non-Federal 
Sponsor, in accordance with the provisions of this paragraph, the amount required pursuant to 
Article D.D. of this Agreement. 

1. Periodically, but not more frequently than once every 30 calendar days, the 
Non-Federal Sponsor shall provide the Government with a szlfJicient iwoice for costs the Non- 
Federal Sponsor has incurred for the Project. 

2. XJpon receipt of such szdjcienf iwoice, the Government shall review the costs 
identified therein and shall determine: (a) the amount to be included in totalproject costs, subject 
to the limitations in Article I[.C. of this Agreement; (b) the total costs incurred by the par-ties to 
date (including the value of lands, easements, rights-of-way, and relocatioru, and the costs of 
permits detemined in accordance with Article TV of this Agreement); (c) each party’s share of 
totalproject costs and the costs of data recovexy activities in accordance with Article XVII.E. of 
this Agreement incurred by the parties to date; (d) the costs incurred by each party to date; (e) the 
total amount of reimbursements the Government has made to date in accordance with this 
paragraph; (f) the balance of Federal funds available for the Project, as of the date of such 
review; (g) the amount of reimbursement, if any, due to the Non-Federal Sponsor; and (11) the 
amount that actually will be paid to the Nan-Federal Sponsor (hereinafter the “payment amonnt”) 
if the amount of reiinbursemait determined above cannot be filly paid due to an insufficiency of 
Federal funds or the limitations of the Section 531 Prog1*olil Liniit or the Section 102 Idintit. 

3. Within 30 calendar days after receipt of the sztffieient invoice provided in 
accordance with paragraph R. 1. of this Article (hereinafter the “payment period”), the 
Government shall: furnish the Non-Federal Sponsor written notice of the determinations made in 
accordance with paragraph B.2. of this Article; provide an explanation, if necessary, of why the 
payment amount is less than the amount of reimbursement deteimined due to the Non-Federal 
Sponsor; and make a payment to the Non-Federal Sponsor equal to the payment amount. 

4. If the payment amount is not paid by the end of the payment period, the 
designated p a p e n t  office shall credit to the Non-Federal Sponsor’s account an interest penalty 
on the payment amount, without request from the Non-Federal Sponsor. ‘IJnless prescribed by 
other Federal authority, the interest penalty shall be at the rate established by the Secretaiy of the 
Treasury under Section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 61 1) that is in effect 
on the first day after the end of the payment period. 

a. The interest penalty shall accrue daily from the first day after the end of 
the payment period through the date on which the payment is made, Accruals shall be 
compounded at 30 calendar day intervals through the date on which the payment is made. 

b. The interest penalty shall not accrue, nor be compounded, during 
suspension of all of the Government’s future perfomance or during suspension of only the 
Govemnent’s future performance to provide reimbursement. Further no interest penalty shall 
accrue, nor be compouiided, upon termination of this Agreement under Article XIlI of this 
Agreement . 
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C. Upon conclusion of the period of design a d  construction and resolution of all relevant 
claims and appeals and eminent domain proceedings, the Govemnent shall conduct a final 
accounting and furnish the Nan-Federal Sponsor with written notice of the results of such final 
accounting. If outstanding relevant claims and appeals 01. eminent domain proceedings prevent a 
final accounting from being conducted in a timely manner, the Goveiment shall conduct an 
interim accounting and fiiniisli the Non-Federal Sponsoi* with wiitteii notice of the results of such 
interim accounting. Once all outstanding relevant claims and appeals and eminent domain 
proceedings are resolved, the Goveinment shall amend the interim accounting to complete the 
final accounting and fuxnish the Non-Federal Sponsor with written notice of the results of such 
final accounting. The interim or final accounting, as applicable, shall determine totalproject 
costs and the costs of any data recovery activities. In addition, for each set of costs, the interim 
or final accounting, as applicable, shall deteimine each party’s required share thereof, and each 
party’s total contributions thereto as of the date of such accounting. 

I 

1. Should the interim or final accounting, as applicable, show that the 
Goveinment’s total required shares of total project costs and the costs of any data recoveiy 
activities exceed the Government’s total contributions provided thereto, the Government, no later 
than 90 calendar days after completion of the imteiirn or final accounthg, as applicable, shall 
make a payment to the Non-Federal Sponsor, subject to the availability of funds and as limited by 
the Secfioit 531 Program Limit aiid the Section 202 Limit, in an amoant equal to the difference. 

2. Should the interim or final accounting, as applicable, show that the total 
contributions provided by the Government for totalproject costs and the costs of any data 
recovery activities exceed the Goveiment’s total required shares thereof, the Non-Federal 
Sponsor shall refund the excess amount to the Government within 90 calendar days of the date of 
coinpletion of such accounting by delivering a check payable to “FAO, USAED, Huntington 
District” to the District Engineer or by providing an Electronic Funds Transfer in accordance 
with pi-ocedures established by the Government. In the event the Goveiment is due a refund 
and hnds are not available to refund the excess to the Government, the Non-Federal Sponsor 
shall seek such appropriations as are necessary to make the refund. 

D. The Non-Federal Sponsor shall provide the contribution o f  funds required by Article 
D.1,. of this Agreement for acquisition of lands, easements, or lights-of-way or perfomance of 
relocations for the PToject on behalf o f  the Noli-Federal Sponsor in accordance with the 
provisions of this paragaph. 

1. Not less than 60 calendar days prior to the scheduled date for the first financial 
obligation for acquisition of lands, easements, or rights-of-way or perfomance of relocations for 
the Project on behalf of the Non-Federal Sponsor, the Government shall notify the Non-Federal 
Sponsor in writing of such scheduled date and of the fill1 amount of funds the Government 
determines to be required fiom the Non-Federal Sponsor to cover the costs of such work. No 
later than 30 calendar days piior to the Goveiment incurring any financial obligation for 
acquisition of lands, easements, or lights-of-way or perfomance of relocations for the Project on 
behalf of the Non-Federal Sponsor, the Non-FedeiOal Sponsor shall provide the Government with 
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the full amount of the fimds required to cover the costs of such work By delivering a check 
payable to “FAO, USAED, Htintington Distrkt” to the Distiict Engineer, or veriwng to the 
satisfaction of the Government that the Non-Federal Sponsor has deposited the required fbnds in 
an escrow or other account acceptable to tlie Government, with interest accruing to the Nan- 
Federal Sponsor, or by presenting the Government with an irrevocable letter of credit acceptable 
to the Goveiment for the required funds, or by providing an Electronic Funds Transfer of the 
required fiinds in accordance with procedures established by the Government. 

2. The Govemment shall draw f?om the Eunds provided by tlie Non-Federal 
Sponsor such sums as the Government deems necessary to cover the Government’s financial 
obligations far acquisition of lands, easements, or rights-of-way or performance of r*eZocatio?is 
for the Project on behalf of the Non-Federal Sponsor as they are incurred. If at any time the 
Government determines that the Non-Federal Sponsor must provide additional funds to pay for 
such work, the Government shall notify the Non-Federal Sponsor in writing of the additional 
funds required and provide an explanation of why additional funds are required, Within 30 
calendar days from receipt of such notice, the Non-Federal Sponsor shall provide the 
Goveiment with the full amount of the additional required hnds through any of the payment 
mechanisms specified in paragraph D. 1. of this Article. 

3. At the time the Government conducts the interim or final accounting, as 
applicable, the Government shall conduct an accounting of the Government’s firmicia1 
obligations incurred for acquisition of lands, easements, or rights-of-way or performance of 
relocations for the Project on behalf of the Non-Federal Sponsor and furnish the Non-Federal 
Sponsor with written notice of the results of such accounting. If outstanding relevant claims and 
appeals 01’ eminent domain proceedings prevent a final accounting of such work fiom being 
conducted in a timely manner, the Govermnent shall conduct an interhi accounting of such work 
and furnish the Non-Federal Sponsor with written notice of the results of such interim 
accounting. Once all outstanding relevant claims and appeals and eminent domain proceedings 
are resolved, the Government shall amend the interim accounting to complete the final 
accounting and furrkdi the Nan-Federal Sponsor with written notice of the results of such final 
accounting. Such interim or final accounting, as applicable, shall determine the Government’s 
total financial obligations for acquisition of lands, easements, or rights-of-way or performance of 
relocntiorts for the Project on behalf of the Non-Federal Sponsor and the Non-Federal Sponsor’s 
contribution of funds provided thereto as of the date of such accounting. 

a. Should the interim or final accounting, as applicable, show that the total 
obligations for acquisition of lands, easements, or rights-of-way or performance of relocations 
for the Project on behalf of the Non-Federal Sponsor exceed the total contribution of fimds 
provided by the Non-Federal Sponsor for such work, the Non-Federal Sponsor, no later than 90 
calendar days after receipt of written notice Trom the Government, shall make a payment to the 
Government in an amount equal to the difference by delivering a check payable to “FAO, 
USAED, Huntington District” to the District Engineer or by providing an Electronic Funds 
Transfer in accordance with procedures established by the Government. 
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b. Should the interim or final accounting, as applicable, show that the 
total contribution of funds provided by the Non-Federal Sponsor for acquisition of lands, 
easements, or rights-of-way or performance of r’eZocntioiu for tlie Project on behalf of the Non- 
Federal Sponsor exceeds the total obligations for swh work, the Government, subject to the 
availability of funds, shall rehnd the excess amount to the Non-Federal Sponsor within 90 
calendar days of the date of completion of such accounting. In the event the Non-Federal 
Sponsor is due a refund and funds are not available to refund the excess amount to the Non- 
Federal Sponsor, the Government shall seek such appropriations as are necessary to make the 
refund. 

ARTICLE VTr: - DISPUTE RESOLUTION 

As a condition precedent to a party bringing any suit for breach of this Agreement, that 
party must first notify tlie other party in writing of the nature of the purported breach and seek in 
good faith to resolve the dispute through negotiation. ‘If the parties cannot resolve the dispute 
through negotiation, they may agree to a mutually acceptable rnethad of non-binding alternative 
dispute resolution with a qualified third party acceptable to both parties, Each party shall pay an 
equal share o f  any costs for the services provided by such a third party as such costs are incurred, 
The existence of a dispute sliall not excuse the parties fiom performance pursuant to this 
Agreement. 

ARTICLE Vm - OPERATION, MAINTENANCE, REPAJR., R€iHABILITATION, 
ANP, REPLACEMENT (OMRR8rR) 

A. Upon completion of constmetion and finaI inspection by the Government in 
accordance with Article II.A.6. of this Agreement, the Non-Federal Sponsor, pursuant to Article 
D.G. of this Agreement, shall operate, maintain, repair, rehabilitate, and replace tlie entire 
Project, or a completed portion thereof as the case may be, at no cost to the Government. The 
Non-Federal Sponsor shall conduct its operation, maintenance, repair, rehabilitation, and 
replacement responsibilities in a manner compatible with the Project’s authorized purposes and 
in accordance with specific directions prescribed by the Government in the interim or final 
OMRR&R Manual and any subsequent amendments thereto. 

B. The Non-Federal Sponsor hereby gives the Government a right to enter, at reasonable 
times and in a reasonable maimer, upon property that the Non-Federal Sponsor now or hereafter 
owns or controls for access to the Project for the purpose of inspection, if the Government 
determines an inspection to be necessary. If an inspection shows that the Nan-Federal Sponsor for 
any reason is failing to perform its obligations under this Agreement, the Government shall send a 
written notice describing the non-performance to the Non-Federal Sponsor. 
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ARTICLE IX - HOLD ANP, SAVE 

The Non-Federal Sponsor shall hold and save the Government free fiorn all damages 
arising fiom design, construction, operation, maintenance, repair, rehabilitation, and replacement 
of the Project and any bettemeiits, except for damages due to the fault or negligence of the 
Goveiment or its contractors. 

ARTICLE X - MAINTENANCE OF RECORDS AND ATIDIT 

A. Not later than 60 calendar days aRer the effective date of this Agreement, the 
Government and the Nan-Federal Sponsor shall develop procedures for keeping books, records, 
documents, or other, evidence pertaining to costs and expenses incurred pursuant to this Agreement. 
These procedures shall incoxporate, and apply as appropriate, the standards for financial 

management systems set forth in the Uniform Administrative Requirements for Grants and 
Cooperative Agreements to State and Local Governments at 32 C.F,R. Section 33.20. The 
Government and the Non-Federal Sponsor shall maintain such books, records, documents, or other 
evidence in accordance with these procedues and for a minimum of three years after completion of 
the accounting for which such books, records, documents, or other evidence were required. To tlie 
extent peimitted under applicable Federal laws and regulations, the Government and the Non- 
Federal Sponsor shall each allow the othcr to inspect such books, records, documents, or other 
evidence. 

R, In accordance with 32 C.F.R. Section 33,26, the Non-Federal Sponsor is rmponsible for 
complying with the Single Audit Act Amendments of 1996 (31 U.S.C. 7501-7507), as implemented 
by Office of Management and Budget ( O m )  Circular No. A-133 and Department of Defense 
Directive 7600.1 0. Upon request of the Non-Federal Sponsor and to the extent permitted under 
applicable Federal laws and regulations, the Goveiment shall provide to the Non-Federal Sponsor 
and independent auditors any information necessary to enable an audit of the Non-Federal 
Sponsor’s activities under this Agreement. The costs of any non-Federal audits performed in 
accordance with this paragraph shall be allocated in accordance with the provisions of OMB 
Circulars A-87 and A-133, and such costs as are allocated to the Project shall be included in total 
pr,ject costs and shared in accordance with the provisions of this Agreement. 

C. In accordance with 31 U.S.C. 7503, the Government may conduct audits in addition to 
any audit that the Non-Federal Sponsor is required to conduct under the Single Audit Act 
Amendments of 1996. Any such Government audits shall be conducted in accordance with 
Government Auditing Standards and the cost principles in OME3 Circular No. A-87 and other 
applicable cost principles and regulations. The costs of Government audits performed in 
accordance with this paragraph shall be included in totalproject costs and shared in accordance 
with the provisions of this Agreement, 
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ARTICLE XI - FEDERAL AND STATE LAWS 

In the exercise of their respective rights and obligations under this AgCeement, the Nan- 
Federal Sponsor and the Goveinment shall comply with all applicable Federal and State laws and 
regulations, including, but not limited to: Sectian GO1 of the Civil Rights Act of 1964, Public 
Law 88-352 (42 ‘CJ.S.C. 2000d) and Department of Defense Directive 5500.1 1. issued pursuant 
thereto; Army Regulation 600-7, entitled “Nondiscrimination on the Basis of Handicap in 
Programs and Activities Assisted or Conducted by the Department of tlie Army”; and all 
applicable Federal labor standards requirements including, but not limited to, 40 U.S.C. 3 141- 
3 148 and 40 U.S.C. 3701-3708 (revising, codifying and enacting without substantive change the 
provisions ofthe Davis-Racon Act (formerly 40 U.S.C. 276a et seq.), the Contract Work Hours 
and Safety Standards Act (formerIy 40 U.S.C. 327 et seq.) and the Copeland Anti-Kickback Act 
(formerly 40 U.S.C. 276~)). 

ARTICLE XU - RELATIONSHIP OF PARTIES 

A. In the exercise of their respective rights and Obligations under this Agreement, tlie 
Goveiment and the Non-Federal Sponsor each act in an independent capacity, and neither is to be 
considered the officer, agent, or employee of the othcr. 

B. hi the exercise of its rights and obligations under this Agreement, neither party shall 
provide, without the consent of the other pais, any contractor with a release that waives or purports 
to waive any rights the other party may have to seek relief or redress against that contractor either 
pursuant to any cause of action that the other party may have or for violation of any law. 

ARTICLE XIII - TERMPNATION OR SIJSPENSION 

A. If at any time the Nan-Federal Sponsor fails to fulfill its obligations under this 
Agreement, the Assistant Secretary of the Army (Civil Works) shall terminate this Agreement or 
suspend the Government’s future performance under this Agreement. 

€3. In the event all of the Govermnent’s future performance under this Agreement or only 
the Government’s fbture performance to provide reimbursement is suspendedpursuant to Article 
II.E.2. of this Agreement such suspension shall remain in effect until such time that the 
Government notifies the Non-Federal Sponsor in writing that sufficient Federal funds are 
available to meet the Federal shai-e of totaZpmject costs and the Federal share of costs for data 
recoveiy activities in accordance with Article XVII,D. and Article XVII.E. of this Agreement the 
Government projects to be incui-red through the then-current or upcoiningflscul year, or the 
Government or the Non-Federal Sponsor elects to terminate this Agreement. 

C. In the event that the Government and the Non-Federal Sponsor deteimine to suspend 
future perfoimance under this Agreement in accordance with Article XTv.C. of this Agreement, 
such suspension shall remain in effect until the Government and the Non-Federal Sponsor agree 
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to proceed or to teiminate this Agreement. In the event that the Goveimnent suspends future 
performance under this Agxeement in accordance with Article XIV,C. of this Agreement due to 
failure to reach agreement with the Non-Federal Sponsor on whether to proceed or to terminate 
this Agreement, or the failure of the Non-Federal Sponsor to provide hnds to pay for cleanup 
and response costs or to otherwise dischai*ge the Non-Federal Sponsor’s responsibilities under 
Article XIIv.C. of this Agreement, such suspension shall reinain in effect until: 1) the 
Goveiment and Non-Federal Sponsor reach agreement on how to proceed or to terminate this 
Agreement; 2) the Non-Federal Sponsor provides funds necessary to pay for cleanup and 
response costs and otheiwise discharges its responsibilities under Article XIV,C. of this 
Agreement; or 3) the Government teiminates this Agreement in accordance with the provisions 
of Article XIV.C. of this Agreement. 

D. If after completion of the design portion of the Project the parties mutually agfee in 
writing not to proceed with construction of the Project, the parties shall conclude their activities 
relating to the Project and conduct an accounting in accordance with Article VLC. of this 
Agreement, 

E. In the event that this Agreement is terminated pursuant to this Article or Article B.E. 
or Ai-ticle XIV.C. of this Agreement, both parties shall conclude their activities relating to the 
Project and conduct an accounting in accordance with Article V1.C. of this Agreement. The 
Government may reserve a pcxmitage of total Federal fiinds imde available for the Projec; 2s a 
contingency to pay costs of ternination. Notwithstanding s u ~ h  teimination, the Non-Fedeiai 
Sponsor may continue with design and construction of the Prvject, at no cost to the Goveriment. 

F. Any termination of this Agreement or suspension of  hture performance under this 
Agreement in accordance with this Article or Article D[.E. or Article XIV.C. of this Agreement 
shall not relieve the parties o f  liability for any obligation previously incurred. Any delinquent 
payment owed by the Non-Federal Sponsor shall he charged interest at arate, to be determined 
by the Secretary of the Treasury, equal to 1.50 per centurn of the average bond equivalent rate of 
the 13 week Treasury bills auctioned immediately prior to the date on which such payment 
became delinquent, or auctioned immediately prior to the beginning of each additional 3 month 
period if the peiiad of delinquency exceeds 3 months. 

ARTICLE XIV - €€MARDOUS SUBSTANCES 

A. M e r  execution of this Agreement and coordination with the Goveixtnent, the Non- 
Federal Sponsor shall perform, or ensure performance of, any investigations for hazardous 
substances that the Government or the Non-Federal Sponsor determines to be necessary to 
identify the existence and extent of any hazardous substances regulated under the Comprehensive 
Environmental Response, Compensation, and Liability Act (hereinafter “CERCLA”) (42 1J.S.C. 
9601-9675), that may exist in, on, or under lands, easements, and rights-of-way that either the 
Non-Federal Sponsor and the Goveinment jointly determine pursuant to kt ic le  EI of this 
Agreement, or that the Non-Federal Sponsor otheiwise determines, to be required for 
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construction, operation, and maintenance of the Project. However, for lands, easements, and 
rights-of-way that the Government determines to be subject to the navigation servitude, only the 
Government shall perform such investigations unless the District Engineer provides the Non- 
Federal Sponsor with piior specific written direction, in which case the Non-Federal Sponsor 
shall perform such investigations in accordance with such writteii direction. 

1. All actual costs incurred by the Non-Federal Sponsor for such investigations 
for hazardous substances in, on, or under any lands, easements, or rights-of-way that the Non- 
Federal Sponsor and the Government jointly determine to be required for consti-uction, operation, 
and maintenance of the Project, pursuant to Article Et of this Agreement, shall be included in 
totalproject costs and shared in accordance with the provisions of this Agreement, subject to an 
audit in accordance with Article X.C. of this Agreement to determine reasonableness, 
allocability, and allowability of costs. 

2. All actual casts incurred by the Goveiment for such investigations for 
hazardous substances shall be included in total project costs and shared in accordance with the 
provisions of this Agreement. 

B. In the event it is discovered through any investigation for hazardous substances or 
other mealis that hazardous substances regulated under CERCLA exist in, on, or under any lands, 
easements, 01' rights-of-way that either the Non-Federal Sponsor and tlic Government jointly 
determine pursuant to Article ICf of this Agreement, or that the Non-Federal Sponsor otheiwise 
determines, to be required for construction, operation, and maintenance of the Project, the Nan- 
Federal Sponsor and the Goveiment, in addition to providing any other notice required by 
applicable law, shall provide prompt witten notice to each other, and the Non-Federal Sponsor 
shall not proceed with the acquisition of the real property interests until the parties agree that the 
Non-Federal Sponsor should praceed. 

C. The Goveiment and the Non-Federal Sponsor shall determine whether to initiate 
constniction of the Project, or, if already in construction, whether to continue with constiuction 
of the Pmjecf, suspend future performance under this Agreement, or terminate this Agreement, 
in any case where hazardous substances regulated under CERCLA are found to exist in, on, or 
under any lands, easements, or rights-of-way that either the Non-Federal Sponsor and the 
Government jointly determine pursuant to Article 111 of this Agreement, or that the Non-Federal 
Sponsor otheiwise determines, to be required for construction, operation, and maintenance of the 
Project. Should the Government and the Non-Federal Sponsor determine to initiate or continue 
with construction of the Project after considering any liability that may arise under CERCLA, the 
Non-Federal Sponsor shall be responsible, as between the Government and the Non-Federal 
Sponsor, far the costs of cleanup and response, including the costs of any studies and 
investigations necessary to determine an appropriate response to the contamination. Such costs 
shall not he considered a part of total project cclsfs. In the event the Non-Federal Sponsor does 
not reach agreement with the Government on whether to proceed or to terminate this Agreement 
under this paragraph, or fails to provide any hnds necessary to pay for cleanup and response 
costs or to otherwise discharge the Non-Federal Sponsor's responsibilities under this paragaph 
upon direction by the Goveiment, the Government, in its sole discretion, may either terminate 
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this Agreement or suspend its hture performance under this Agreement, including 
reimbursement pursuant to Article ED.  of this Agreement. 

D. The Non-Federal Sponsor and the Goveiment shall consult with each other in 
accordance with Article V of this Agreement in an effort to ensure that responsible parties bear 
any necessary cleanup and response costs as defined in CERCLA. Any decision made pursuant 
to paragraph C. of this Article shall not relieve any third party from any liability that may arise 
under CERCLA. 

E. As between the Goveiment and the Non-Federal Sponsor, the Non-Federal Sponsor 
shall be considered the operator of the Project for purposes of CERCLA liability. To the 
maximum extent practicable, the Non-Federal Sponsor shall operate, maintain, repair, 
rehabilitate, and replace the Project in a manner that will not cause liability to arise under 
CERCLA. 

ARTICLE XV - NOTICES 

A. Any notice, request, demand, or other communication required or permitted to be 
given under this Agxeement shall be deemed to have been duly given if in writing and delivered 
personally or sent by telegram or mailed by first-clzss, registered, or certified mail, as follows: 

If to the Non-Federal Sponsor: McCreary County Water District 
Post Office Box 488 
Whitley City, Kentucky 42653 

If to the Govemment: District Engineer 
Huntington District 
Corps of Engineers 
SO2 Eighth Street 
Huntington, West Virginia 25701-2070 

B. A party may change the address to which such communications are to be directed by 
giving written notice to the other party in the manner provided in this Article, 

C. Any notice, request, demand, or other comunication made pursuant to this Article 
shall be deemed to have been received by the addressee at the earlier of such time as it is actually 
received or seven calendar days after it is mailed. 

ARTICLE XVX 1- CONFIDENTIALITY 

To the extent permitted by the laws governing each party, the parties agree to maintain 
the confidentiality of exchanged information when requested to do so by the providing party. 
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ARTICLE XVII - HISTORIC PRESERVATION 

A. The Government shall ensure compliance with Section 106 of the National Historic 
Preservation Act (16 1J.S.C. 470f; hereinafter “Section 106”) prior to initiation of construction by 
the Non-Federal Sponsor. At the Government’s request, the Non-Federal Sponsor shall prepare 
information, analyses, and recommendations as required by Section 106 and impleinenting 
regulations. Any costs incurred by the Non-Federal Sponsor relating to compliance with this 
paragraph shall be included in totalproject costs and shared in accordance with the provisions of 
this Agreement, subject to an audit in accordance with Article X,C. of this Agreement to 
determine reasonableness, allocability, and allowability of costs. Any costs incurred by the 
Government relating to Compliance with this paragraph shall be included in total project costs 
and shared in accordance with the provisions of this Agreement. 

B , The Non-Federal Sponsor shall perform any identification, survey, evaluation, or 
mitigation (except for data recovery activities) of histoi-ic properties the Government determines 
necessary for the Project, in accordance with this paragraph. 

1, The Non-Federal Sponsor shall ensure that its studies are conducted by 
qualified archaeologists, historians, architectural historians and histork architects, as appropria ts, 
who meet, at minimum, the Secretary of the Interior’s Professional Qualifications Standai4ds. The 
Nun-Federal Sponsor shall submit study plans and repoi-ts to the Government for review and 
approval and shall be responsible for resolving any deficiencies. 

2. In the event the Government determines that mitigation (except for data 
recovery activities) should be undertaken due to possible adverse effects to significant 
archeological or historical properties, the Non-Federal Sponsor shall formulate a plan in 
consultation with the Government and any other parties involved in the development of a 
Memorandum of Agreement executed in accordance with Section 106. 

3. The Non-Federal Sponsor shall be responsible for implementing mitigation 
(except for data recovery activities) prior to the initiation of any construction activities affecting 
historic properties. 

4. Any costs of identification, survey, evaluation, and mitigation (except for data 
recoveiy activities) of historic properties incurred by the Non-Federal Sponsor pursuant to 
paragraph B. of this Article shall be included in totalproject costs and shared in accordance with 
the provisions of this Agreement, subject to an audit in accordance with Article X.C. of this 
Agreement to determine reasonableness, allocability, and allowability of costs. 

C. The Non-Federal Sponsor shall include provisions in all of its construction contracts 
for the protection of cultural resources discovered during constraction. These provisions shall 
include, at a minimum, the requirement to cease all work in the immediate area of a discovered 
cultural resource until the situation is properly evaluated, and the requirement to immediately 
provide verbal and written notice to the Non-Federal Sponsor and Government in the event of 
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such discovery, tJpon receipt of notice that cultural resources have been discovered, the 
Government, pursuant to its responsibilities under the National Historic Preservation Act, must 
authorize further action or study before construction may continue. If the Government concludes 
that such discovery warrants consultation under the National Historic Preservation Act, the Non- 
Federal Sponsor shall participate as a consulting party. In such a case, construction shall not 
continue until the Government sends written notification to the Non-Federal Sponsor. Where the 
Non-Federal Sponsor elects to perfoim the construction using its own forces, the same 
procedures shall be followed. 

D. The Government, as it detemmines necessary for the Project, shall perform any data 
recoveiy activities associated with historic preservation. As specified in Section 7(a) of Public 
Law 86-523, as amended by Public Law 93-291 (16 U.S.C. 469c(a)), the costs of data recoveiy 
activities associated with historic preservation for t l ~ s  Project and all other projects implemented 
pursuant to the Section 53 1 Program shall be borne entirely by the Government up to the 
statutoiy limit of one percent of the total amount authorized to be appropriated to the 
Government for tlie Section 53 1 Program. None of the costs of data recovery activities shall be 
included in total project costs. 

E. The Crovemment shall not incur costs far data recoveiy activities that exceed the 
statutoiy one percent liinit specified in paragraph D. of this Article unless and until the Assistant 
Secretaiy of the Army (Civil Works) has waived that limit, and the Secretary of the Interior has 
concurred in tlie waiver, in accordance witti Section 208(3) of Public Laiv 96-5 15, as amended 
(16 U.S.C. Section 469c-2(3)). Any costs of data recoveiy activities that exceed the one percent 
liinit shall not be included in totdpruject costs but shall be shared between the Non-Federal 
Sponsor and the Government consistent with the cost sharing requirements of the Section 531 
Program, as follows: 25 percent will be borne by the Non-Federal Sponsor and 75 percent will 
be borne by the Government. 

ARTICLE XVllT - THIRD PARTY RIGHTS, BENEFITS, OR LIAJ3ILITIES 

Nothing in this Agreement is intended, nor may be construed, to create any rights, confer 
any benefits, or relieve any liability, of any kind whatsoever in any third person not party to this 
Agreement, 

ARTICLE X E  - RECOVERY ACT REQUIREMENTS 

The Governmeiit intends to fund reimbursement to the Non-Federal Sponsor, pursuant to 
Article E.D. of this Agreement, with Recovery Act funds in whole or in part. The Recovery Act 
requires special reporting by recipients of Recovery Act funds in order to maximize transparency 
of the use of Recovery Act fiinds, Not later than ten calendar days after the close of each 
calendar quarter in which the Non-Federal Sponsor receives Recovery Act funds, the Non- 
Federal Sponsor shall report the information described in Section 1512(c) of the Recovery Act 
using the reporting instructions and data elements available online at that time at 
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http://~~WW.FecEei'alJiepoltilzg.gov or its successor, and shall ensure that any information that is 
pre-filled is corrected or updated as appropriate. Information froin these reports will be made 
available to the public. The Non-Federal Sponsor shall maintain a current registration in the 
Central Contractor Registration (I~ttp://www.ccl:gov) until project close out, including 
maintaining a Dun and Bradstreet Data Universal Numbering System (DUNS) Number 
(http://www.dnb. ~ 0 7 1 1 ) .  The Non-Federal Sponsor also shall comply with all other applicable 
Recovery Act provisions, including Sections 1605 (regarding the requirement to use Amelkan 
iron, steel, and manufactured Goods for certain projects) and 1606 (regarding wage rates). The 
Nan-Federal Sponsoi*'s costs of complying with this Article shall be eligible for inclusion in totnl 
project costs in accordance with, and subject to the limitations of, Article E.C. of this 
Agreement. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which shall 
become effective upon the date it is signed by thi: District Engineer. 

DEPARTMENT OF THE ARMY MCCREARY COUNTY WATER 
DTSTNCT 

I 

Robert D. Peterson 
Colonel, Coips of Engineers 
District Engineeer 
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CERTIFICATE OF ATIT€XOR.T'TY 

I, Tim D, Lavender, do hereby cei-tiQ that I am the piincipal legal officer of the McCreary 
County Water District, that the McCreaiy County Water District is a legally constituted public 
body with fbll authority and legal capability to perfonn the terms of the Agreement between the 
Department of the Amy and the McCreary County Water District in connection with the 
Williamsburg Street Sanitary Sewer Design and Construction Project, and to pay damages, if 
necessary, in the event of the failure to perform in accordance with the terms of this Agreement 
and that the persons who have executed this Agreement on behalf of the McCreary County Water 
Districthave acted within their statutory authority. 

LN WITMSS WWISREOF, I have made and executed this certification this 
2 3rd day of Bccev 2 0 ~ %  

- ,/- 
Tim D. Lavender 
At t amey- at-Law 

McCreary County Water District 
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CERTIFICATION REGARDING LOBBYING 

The undersigned certifies, to the best of his or her knowledge and belief that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with the awarding of any Federal contract, the making of any 
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or modification of any Federal contyact, 
grant, loan, or cooperative agreement. 

(2) If any finds other than Federal appropriated finds have been paid or will be paid to 
any person fox influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the 
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instiiictions, 

(3) The undersigned shall require that the language of this certification be included in the 
award documsnts for all subawards at all tiers (including s~ibcontracts, subgants, and contracts 
under grants, !oans, and cooperative agreements) and that all subrecipients shall certify and 
disclose accordingly. 

This certification is a material representatioii of fact upon which reliance was placed 
when this transaction was made or entered into. Submission of this certification i s  a prerequisite 
for making or entering into this transaction imposed by Section 1352, Title 31, US. Code. Any 
person who fails to file the required certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure, 

McCreaiy County Water District 
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SECTION 531 PROJECT 

I, RP 

WILLIAMSBURG STREET SANITARY 
SEWER DESIGN AND CONSTRUCTION PROiJECT 

AT 

MCCREARY COUNTY, KENTUCKY 

AUTHORIZATION FOR ENTRY ~- 

IMOND TA !LOR, Chairman, McCreary Coun-y Water Disaic 

McCreary County, Kentucky, do hereby authorize the United States of 

America, its agents, employees, and contractors to enter upon the 

lands described within-the Contractor's work limits as set forth in 

the plans f o r  the subject project held in the U.S. Army, Corps of 

Engineers District Office, Eunti.ngton, West Virginia, and to enter 

upon and make use of all interest in lands now owned or hereafter 

acquired by the McCreary County Water District, McCreary County, 

Kentucky, as may be necessary and/or convenient in connection with 

the construction, inspection, operation, maintenance and 

rehabilitation of the Section 531 Environmental Infrastructure 

Project at McCreary County, Kentucky. 

WITNESS my signature as Chairman, McCreary County Water 

District, McCreary County, Kentucky, this '27 day of .b(4h.l&fI 

2009,  

Chaigman 
McCreary County Water District 
McCreary County, Kentucky 



CERTIFICATE 

I, Tim D. Lavender, Attorney for the McCreary County Water 

District, certify that the McCreary County Water District is vested 

with sufficient title and interest in lands to support the 

construction, operation, and maintenance of the project; that the 

McCreary County Water District has authority to grant the 

Authorization for Entry to which this Certificate is appended; that 

the said right-of-entry is executed by the proper and duly 

authorized authority; and the said authorization i.s in sufficient 

form to grant the right-of-entry therein stated. 

Signed this 23 of & c i ? + ~ ~  c , 2 0 0 9 .  

h m  D. Lavender, Attorney 
McCreary County Water District 
McCreary County, Kentucky 



SECTTON 531 

WILLIAMSBURG STREET SANITARY SEWER 

DESIGN AND CONSTRUCTTON PROJECT 

AT 

MCCREARY COUNTY, KENTUCKY 

CERTIFICATE OF FINANCIAL RESPONSIBILITY 

I, Raymond Taylor, Chairman, McCreary Counky Water District, 

do hereby certify that the McCreary County Water District, can 

meet and discharge all financial obligations required to fulfill 

all measures of local cooperation set forth in the agreement for 

project partnership between the McCreary County Water District 

and the Eepartment of the Axn;y, which was executed by said 

McCreary County Water Distri.ct on 2 3  &a& T60? -, and is 

financially able to operate, maintain, replace and rehabilitate 

the project after completion of the construction work. 

IN WITNESS WHEREOF, this Certificate of Financial 

Responsibility is executed for' and on behalf of the McCrear 

County Water District, McCreary County, Kentucky, this 23'  day 

Of .."_ I 2009. 

ChaiFman 
McCreary County Water District 
McCreary County, Kentucky 



AFFIDAVIT 

Comes the Affiant, Raymond Taylor, Chairman, McCreary County Water District, after being 
first duly sworn and states as follows: 

1. I confirm that the proposed plans and specifications for the project have been designed to 
meet minimum construction and operating requirements; 

2. That all other state approvals or permits have already been obtained; 

3. That the dates upon which construction will begin and end are November 1,201 0 to 
May.20,2011 (200 calendar days). 

FURTHER AFFIANT SAYETII NAUGHT, 

STATE OF KENTUCKY 

COUNTY OF MCCREARY 

Subscribed, sworn to and acknowledged before me by Raymond Taylor on this J p  day of 

2010. 

NOTARY PUBLIC, STATE AT LARGE 

My Commission Expires: $* / 3 . .  2 o q  


