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July 29, 2010

My. Jeff Derouen

Executive Director

Public Service Commission

211 Sower Boulevard

P.O.Box 615

Frankfort, Kentucky 40602-0615

RE: Case No.2010-00146

Dear Mr. Derouen:

500 West Jefferson Street, Suite 2400
Louisville, Kentucky 40202-2812
Telephone 502.589.1000

Facsimile 502.562.2200
tearl@RWSVlaw.com

Enclosed for filing is an original and 11 copies of the MXenergy’s Responses to AARP’s
First Set of Discovery Requests in the above-referenced action. Please return a file-stamped copy
in the enclosed envelope. Please contact me should you have any questions or concerns pertaining

to the same.

Sincerely,

e ol

Trevor L. Earl

Counsel for Intervenor,

MXenergy
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SERVICE
ISSION

MXENERGY’S RESPONSES TO AARP’S
FIRST SET OF DISCOVERY REQUESTS

Pursuant to the Scheduling Order adopted by the Commission in this case, Intervenor
MXenergy submits the following responses to the AARP’s requests.

Request for Information 1

To the extent that the testimony filed on behalf of your company includes calculations of
savings that any of your members have provided to customers over the costs they would otherwise
have paid under regulated utility gas service, please provide all workpapers of each such calculation
or estimate, in executable spreadsheet form, with identification of all relevant source material.

Response: MXenergy did not file any testimony in this action. Therefore, it has no
documents or other information responsive to this request.

Request for Information 2

To the extent that the testimony filed on behalf of your company asserts that terms and
conditions for retail gas choice in Kentucky are more onerous and fees and charges are higher than
in other jurisdictions, please provide any analysis or other evidence that demonstrates that the
Kentucky terms, conditions, fees or charges are: (a) not cost-based; (b) unjust; or (c) unreasonable.

Response: MXenergy did not file any testimony in this action. Therefore, it has no

documents or other information responsive to this request.



Request for Information 3

Is it the position of your company that supervision by the Kentucky Public Service
Commission of the competitiveness of the retail supply market in Kentucky is: (a) within the
jurisdiction of the Commission; and (b) provides a state action protection against application of anti-
trust laws to that market? Please provide your reasoning and relevant citations to support your
position on these questions.

Response: 3(a) MXenergy objects to this request to the extent it seeks a legal opinion or
judicial admission. Subject to this objection and reserving its right to assert any arguments
concerning jurisdiction of the Commission in the future, MXenergy states that the Commission has
taken a broad view of its jurisdiction under KRS Chapter 278. Without seeking to define the
“supervision of the competitiveness of retail [ gas] supply market in Kentucky,” MXenergy states that
KRS 278.010(3)(b) includes in the definition of “utility” any person who produces, manufacturers,
stores, distributes, sells or furnishes natural gas. KRS 278.040 provides the Commission with
jurisdiction to regulate the utilities and also to regulate rates and services of utilities. As such,
certain aspects of the retail gas supply market are regulated by the Commission. However, the
Commission appears to have the discretion to decline to exert jurisdiction over some aspects of the
retail gas supply market. See, e.g., KRS 278.010(21).

3(b). MXenergy is unable to take a position on the question as posed because the state action
immunity under Parker v. Brown, 317 U.S. 341 (1943), and succeeding cases, is fact specific to the
circumstances of each case, and we do not now know the shape of the potential regulatory scheme.
In order to be able take a position on the applicability of state action immunity from antitrust

scrutiny, MXenergy or anyone else, including a court, would have to apply the two-part standard in



California Retail Liquor Dealers Ass 'n v. Midcal Aluminum, Inc.,445U.S. 97, 105 (1980) — (1) the
challenged restraint must be “one clearly articulated and affirmatively expressed as state policy,” and
(2) “the policy must be ‘actively supervised’ by the state itself.” MXenergy understands that
regulation by the Kentucky Public Service Commission may, if it meets these criteria, bring activity
by participants in the regulated market under that supervision within the state action doctrine.
Southern Motor Carriers Rate Conference, Inc. v. United States, 471 U.S. 48, 63, 65 (1985).

Respectfully submitted,

s

Trevor L. Earl

REED WEITKAMP SCHELL & VICE PLLC
500 West Jefferson Street, Suite 2400
Louisville, Kentucky 40202

(502) 589-1000

(502) 562-2200 (fax)

Counsel for MXenergy



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing was served via U.S. Mail,
sufficient first class postage prepaid on this 29" day of July, 2010 to:

Lonnie E. Bellar Honorable John M. Dosker
VP - State Regulation an General Counsel
Louisville Gas and Electric Company Stand Energy Corporation
220 W. Main Street 1077 Celestial Street
P.O. Box 32010 Building 3, Suite 110
Louisville, KY 40202 Cincinnati, OH 45202-1629
Rocco D’Ascenzo Honorable Lisa Kilkelly
Senior Counsel Attorney at Law
Duke Energy Kentucky, Inc. Legal Aid Society
139 East 4" Street, R. 25 at II 416 West Muhammad Ali Boulevard
P.O. Box 960 Suite 300
Cincinnati, OH 45201 Louisville, KY 40202
Thomas J. FitzGerald Mark Martin
Counsel & Director VP Rates & Regulatory Affairs
Kentucky Resources Council, Inc. Atmos Energy Corporation
Post Office Box 1070 3275 Highland Pointe Drive
Frankfort, KY 40602 Owensboro, KY 42303
Honorable Matthew R. Malone Katherine K. Yunker
Attorney at Law John B. Park
Hurt, Crosbie & May PLLC Yunker & Park, PL.C
The Equus Building P.O. Box 21784
127 West Main Street Lexington, KY 40522-1784
Lexington, KY 40507

Judy Cooper
Iris G. Skidmore Manager, Regulatory Services
415 W. Main Street, Suite 2 Columbia Gas of Kentucky, Inc.
Frankfort, KY 40601 2001 Mercer Road

P.O. Box 14241
John B. Brown Lexington, KY 40512-4241

Chief Financial Officer, Treasurer
Delta Natural Gas Company, Inc.
3617 Lexington Road

Winchester, KY 40391



Brooke E. Leslie

Columbia Gas of Kentucky, Inc.
200 Civic Center Drive
P.O.Box 117

Columbus, OH 43216-0117

Michael T. Griffith

ProLiance

111 Monument Circle, Suite 2200
Indianapolis, IN 46204

Mark Hutchinson
6121 Frederica Street
Owensboro, KY 42301

Fpeee F

Counsel for MXenergy



