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INTRA-AGENCY MEMORANDUM

KENTUCKY PUBLIC SERVICE COMMISSION

TO: Case File

FROM: Todd Osterloh, Staff Attorney 72
DATE: February 9, 2011

RE: Case No. 2010-00049

Post Hearing Data Response

On February 8, 2011, Commission Staff received the attached Maxey Flats
Consent Decree from the Division of Waste Management, Department for
Environmental Protection in the Energy and Environment Cabinet. This document was
produced in response to the question of Scott Wilburn at the hearing on February 2,
2011.






COMMONWEALTH OF KENTUCKY
ENERGY AND ENVIRONMENT CABINET

In re: Maxey Flats Disposal Site
Agency Interest No. 1125

CERTIFICATION OF PUBLIC RECORD

F ok ok ok ok ok ok ook ok ok ok ok

I, Judy Dickerson, Custodian of public records for the Division of Waste Management,

Department for Environmental Protection, Energy and Environment Cabinet, do hereby certify that
attached is a true and correct copy of the 1996 Maxey Flats Consent Decree, Appendix A — the
Record of Decision, Appendix B — Statement of Work, Appendix C — Settlement Agreement
between Federal Agencies and Private Parties, Appendix D — List of Settling Federal Agencies and
Appendix E — List of Settling Private Parties.

These documents are official records of the Energy and Environment Cabinet compiled in

the ordinary course of business, and appear of record and on file in my office.

Ovdy Ooe o

Thdy Dickerson, Records Custodian
ivision for Waste Management

200 Fair Oaks Lane

Frankfort, Kentucky 40601

Subscribed and sworn to before me by“S\\ }\\VVC@(\K oasfr~., this the 8th day of

February, 2011.

NOTARY PUBLIC

My Commission Expires:  { }, f\é,.@&\\ Do i 20\ o\
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UNITED STATES OF AMERICA,'

Plalntlff,

CIVIL Acmiéu NO. 523;:§5d2¥>‘

U.S. Ecology, Inc., et al.,

Defendants.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
CERCLA CONSENT DECREE FOR REMEDIAL
DESIGN, REMEDIAL ACTION, AND
PARTIAL REIMBURSEMENT OF RESPONSE
COSTS FOR THE MAXEY FLATS DISPOSAL
SUPERFUND SITE
FLEMING COUNTY, KENTUCKY
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I. BACKGROUND .

A. The United States of America ("United States"), on
behalf of the Administrator ef the United States Environmental
Protection Agency ("EPA"), filed a complaint in this matter
pursuant to Sections 106 and 167 of the Comprehensive

Environmental Response, Compensation, and Liability Act

("CERCLA"Y), 42 U.S.C. §§ 9606 and 9607.

— e — )

T B. The United States in its complaint seeks, inter.alia:

(1) reimbursement of costs incurred b§ EPA and the Depargnent of
Justice for response actions at the Maxey Flats Disposal
Superfund Site (the "Site") in Fleming County, Kentucky, together
‘with accrued interest; and (2) performance of studies and

{") response work by the Settling Defendants at the Slre consistent

with the National 0il and Hazardous Substances Pollution

Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP").

i
|

C. The Maxey Flats Disposal«Siteé is a low-level radioactive

*l\

-

waste site licensed under the Atomic Energy Act ("AEA").

.

Pursuant to the requirements of the AEA, the Site is owned by the
Commonwealth of Kentucky ("Commonwealth"). The Commonwealth,

e§9?939thh? Cebinet_ﬁpr_gngganeseurces;vexerciseS"regu&atery

sauthority owver the Site pursuant to”its status as an "Agreement:
+State" under the AEA and the Kentiucky ‘Cabinet for Naturail
:Resources -and-Environmental Protection is the current licensee of
aEthe. Site. Nuclear Engineering Company (now known as "U.S.

Ecology, Inc.") operated the Site under a license granted by the

)
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Commonwealth ffom 1563-1978, during which time 4-5 million cubic
feet of radioactive waste was disposed of at the. Site.

D. In accordance with the NCP and Section 121(f) (1) (F) of
CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified the Commonwealth
of Kentucky on June 30, 1992 of~negotiations with potentially"
responsible parties ("PRﬁs") regarding the implementation of the
remedial design and remedial action ("RD/RA") for the Site.

E. In accordance with Section 122(j) (1) of CERCI;}'\.-,_Z;N~
U.S.C: § 9622(3) (1), EPA notified the United States Department of
the Interior and the United States Department of Agriculture on ~
June 30, 1592 of negotiations with PRPs regarding the release of-
"hazardous substances that may have resulted in injury to the
natural resources under federal truéteeship énd enégurageé the

trustees to participate in the negotiation of this Consent

Decree.

F. Participation by the Settling Defendants in the—

settlement repré;énted by this Consent Decree shall not be

-

" construed as an acknowledgement by the Settling Defendants that

releases or threatened releases of hazardous substances at or
from the Site constitute an imminent and substantial endangerment
to the public health or welfare or to the environment. :Except as
otherwise provided iﬁ the Federal Rules of Evidence,
participation by the Settling Parties in the settlement
represented by this Consent Decree shall not be considered an
admission of liability‘for any burpose. By consentihg t? the

entry of the Consent Decree, the Settling Defendants do not admit
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any statement in the administrative record. The Settling Parties

reserve their rights to raise any defense and to challenge any

fact or liability in any proceeding except one to enforce this

Consent Decree.
G. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Pfiorities List, set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal
- Register on June 10, 1986, at 51 Fed. Reg. 21,055 and 21,095. -
‘ H. fn respons; to ;h alleged reiease or substantidi%tﬁreat
of a release of hazardous substances at or from the Site, the

Maxey Flats Steering Committee, composed of 82 PRPs, commenced on

° March 24, 1987, a Remedial Investigation and Feasibility Study

I ("RI/FS") for the Site pursuant to 40 C.F.R. § 300.430 under the
Administrative Order by Consent ("AOC") for the Site dated March

24, 1987.

- I. The Remedial Investigatiom—("RI") Report Ffor the Site
was finalized 6ﬁmJui;”21, 1989, and the Feasibility Stda;>("FS")

' Report was finalized, with an Addendum, on May 31, 19?1.1 The
Maxey Flats Steering Committee has completed the work required
under the AOC.

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the completion of the FS and of the proposed
plan for remedial action on June 3 and June 4, 1991, in major
local newspapers of general circulation. EPA provided an

opportunity for written and oral comments from the pﬁbliq on the

7 proposed plan for remedial action. A copy of the transcript of
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© _the public meeting held on the proposed plan is available to the
4 [PR———

public as part of the administrative record upon which the
Regional Administratqr based the selection of the response
action.

K. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a final Record of Decision
("ROD"), issued on September 30, 1991, (attached as Appendix A),
on which the Tommonwealth had a réasonable opportunity to review
and'commeﬁt and has-giveﬂ.its generallconcurrence. The -ROD_
includes a responsiveness summary to the public comments. Notice
of the final plan was published in accordance with Section 117 (b)

L. Based on the information cﬁrrently available to EPA, EPA

" believes that the Work as defined herein will be prcberly and

promptly conducted by the Settling Defendants if conducted in

accordance with the requirements af-this Consent Décree-and the

Statement of WSfﬁ\("SOW“).

| M. Solely for the purposes of Section 113(j) of_éﬁRCLA, the
remedial action selected by the ROD and the Work to be performed
by the Settling Defendants shall constitute a response action
taken or ordered by the President.

- N. The Parties represent, and the Court b& entering this
Consent Decree finds, that this Consent Decree has been
negotiated by the Parties in good faith and implementation of
this Consent Decree will expedite the cleanup of the Site and

will avoid prolonged and complicated litigation among the
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Parties, and that this Consent Decree is fair, reasonable, and in

[r—

the public interest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
II. JURISDICTION
1. This Court has jurisdictibn over the subject matter
of this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42
U.S.C. §§ 9606, 9607, and 9613(b). This Court also has personal
jurisdiction Gver the Settling Parties. Solely for the purposes
of éhis Cénsent Dec;ee aﬂa the underliing complaint, Sét%iiﬁg
Parties waive all objections and defenses that they may have to
jurisdiction of the Court or to venue in this District. The
: 'Settling Parties shall not challenge the terms of this Consent
Decree or this Court’s jurisdiqtion'to enter'and egforce fhis
Consent Decree.
III. PARTIES BOUND
2. This Consent Decree.gpplies to and iS'bingéqg upon

the United Staéég, the Settling Defendants, and their successors
" "and assigns. Any reorganization, abolition, size redgct;on,
transfer of function, or change in the existence or authority of
a Settling Federal Agency or the Commonwealth, or change in
ownership or corporate status of a Settling Private Party
including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter the responsibilities

under this Consent Decree of the Settling Federal Agency,

Settling Private Partj, or the Commonwealth.
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3. Settiing Private Parties shall gggyide a copy of
this Consent Decree to each contractor hired to perform the IRP
Work (as defined below) and to each person representing any -
Settling Private Party with respect to the Site or the IRP Work
and shall condition all contracts entefed into hereunder upoﬁ
performance of the IRP Work in conformity with the terms of this
Consent Decree. Settling Private Parties or their contractors

—— ——————

shall provide written notice of the Consent Decree to akl
subcontractors hired to perform any portion of the IRP Work
required by this Consent Decree. Settling Private Parties shall

nonetheless be responsible for ensuring that their contractors

* and subcontractors perform the IRP Work in accordance with this

Consent Decree. With regard to the IRP Work, each contractor and
subcontractor shall be deemed to be in a contractual relationship

with the Settling Private Parties within the meaning of Section

107 (b) (3) of CERCLA, 42 U.S.C. § 9507(b) (3). =

4. The Commonwealth shall provide a copy of this

" “Consent Decree to each contractor hired to perform the BoRP Work

(as defined below) and to each person representing the
Commonweaith with respect to the Site or the BoRP Work and shall
condition all contracts entered into hereunder upon performance
of the BoRP Work in conformity with the terms of this Consent
Decree. The Cbmmonwealth or its contractors shall provide
written notice of the Consent Decree to all subcontractors hired
to perform any portioﬁ of the éORP Work. The Commonﬁealph shal;

nonetheless be responsible for ensuring that its contractors and
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subcontractors perform the BoRP Work in accordance with this

Consent Decree. With regard to the BoRP Work, each contractor
and subcontractor shall be deemed to be in a contractual
relationship with the Commonwealth within the meaning of Section
107(b) (3) of CERCIA, 42 U.S.C. § 9607 (b) (3). "
IV. DEFINITIONS
5. Unless otherwise expressly provided herein, terms

s et s

used in this Consent Decree which are defined in CERCLA-or in

regulations promulgated under CERCLA éhall have the meaniﬁg'
assigned to them in CERCLA or in such regulations. =~ Whenever
terms listed below are used in this Consent Decree or in the
Statement of Work or appendices attached hereto and incorporated

hereunder, the following definitions shall apply:

gAY shall mean the Atomic Energy Act of 1954, as amended,

e

42 U.S.C. §§ 2201 et seq.

shall mean thatzportion

of the remedy for the Site described in Tasks IV and V of Section

IV of the Statement of Work for the Site (SOW), attached as

Appendix B, and which is equivalent to the tasks comprising the
"Interim Maintenance Period" (IMP) and "Final Closure Period"

(FCP) as described in the ROD.

iEi&8” shall mean those activities to be

i»to implement the final plans and

specifications submitted by the Commonwealth pursuant to the IMP
and FCP work plans as described in the SOW and this Consent

Decree and approved by EPA.
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gn? shall mean those activities to be

to develop the final plans and
specifications for the BoRP Activities as required in the SOW and
this Consent Decree.

# shall mean ali activities £

e rm. under this Consent Decree, including the

Commonwealth IRP Obligations and other remedial tasks and O & M

(as defined below) specified in the SOW, except those required by

Section XXVIII (Retention of Records).

AY shall mean the Comprehensive Environnental
Response, Compensation, and Liability Act of 1980, as amended by

‘the Superfund Amendments and Reauthorization Act of 1986, 42

U.S.C. §§ 9601 et seq.

#iehe . shall mean all

monitoring, including monitoring for RCRA hazardous wastes or

hazardous constituents, as specifiéd@in Section IIILA.%ggifj. of

the SOW.

.

[BHWeaTtR s

gtesponsib
of Completion of the IRP:

grass cutting, fence repair, routine cap repairs, subsidence

monitoring and repair, and ditch cleaning.

(W84 8Eatel shall mean the Commonwealth of

Kentucky, its various“state caﬁinets and agencies, and related

entities including the State university system.






-10-

““Cons " shall mean this Decree and all appendices

attached hereto (listed in Section XXXiI). In the event of

conflict between this Decree and any appendix, this Decree shall

control.

s%{éhall meén those requirements

designated as Construction Standards in the Statement of Work and

those construction-related criteria and standards developed

during IRP Remedial Design or BoRP Remedial Design which are

consistent with the remedy outlined in the SOW.

“Day! shall mean a calendar day unless expressly stated to’

be a working day. "Working day" shall mean a day other than a

" Saturday, Sunday, or federal holiday. In computing any period of

time under this Consent Decree, where the last day would fall on
a Saturday, Sunday, or federal holiday, the period shall run

until the close of business of the next working day.

“De ! ghall mean the consent-decree

lodged herewith to which the United States, the De Minimis

.

Settlors and the Settling Privates Parties are signatpries.

# shall mean, collectively, the "Non-

Federal De Minimis Settlors" and the "Federal De Minimis
Settlors," as listed in Exhibits 1 and 4 of the "De Minimis
Consent Decree" for the Site lodged with this Consent Decree.
4EPXY shall mean the United States Environmental Protection
Agency and any successor departments or agencies of the United

States.
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#{FCP)-shall mean that portion of the

remedy described in Section IV, Task IV.B. of the SOW and

identified as the Final Closure Period in the ROD.

%> shall mean the costs that EPA or the
United States Department of Juétice inéﬁr in reviewing or -
developing plans, reports and other items pursuant to this
Consent Decree, verifying the Work, or otherwise overseeing this

Consent Decree, including payroll costs, contractor costs, travel

~

costs], and laboratory costs; but shall not include i) qosfsmEPA
incurs in performing Emergency Response pursuant to Section

XVIII; ii) costs EPA incurs in performing Work in accordance with

‘_Paragraph 126 of Section XXIV (Covenants Not to Sue or Take

Administrative Action by Plaintiff)"or in pefformiﬁg additional
response actions as provided iﬁ Section IX.(Additional Respornse
_Actions) or Section X (EPA Periodic Review); or iii) anf other
costs which are reserved or subjeegffSRreopeners uﬁdey;ggqtion

XXIV (Covenants Not to Sue or Take Administrative Action by -

-

‘Plaintiff). ﬁ

MTHEei: tenanc ; & ):: shall mean the period of
natural subsidence, and Site maintenance and monitoring,
commencing upon Certification of Completion of the IRP and
concluding with the attainment of the trench stabilization

criteria established in accordance with the SOW.

= shall mean that portion of

the remedy described in the Record of Decision as thé Initial

Closure Period, which consists of Tasks I-III of the SOW and -the
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performance monitoring requirements relating to Tasks I-III in

Task V of Section IV of the SOW.

ies": shall mean those activities to be
undertaken by the Settling Private Parties to implement the final
plans and specifications submiﬁted by éhe Settling Private "
Parties pursuant to the IRP Remedial Action Work Plan and

approved by EPA.

[N .

“IRP:Remedial Design! shall mean those activities to be

-

undertaken by the Settling Private Parties to develop the final
plans and specifications for the IRP Activities pu¥suant to the

IRP Remedial Design Work Plan.

WIRP:Work!. shall mean all activities Settling Private

Parties are required to perform under this Consent Decree,
including the IRP tasks specified in the SOW, except those
required by Section XXVIII (Retention of Records).

“National: Contingency -Plan" e¥r ®(NCP) shall mean the-National

0il and Hazard;d; Substances Pollution Contingency Plan
promuigated pursuant to Section 105 of CERCLA, 42 U.S.C: § 9605,
codified at 40 C.F.R. Part 300, including, but not limited to,
any amendments thereto.

activities to maintain the effectiveness of the remedial action

» shall mean all

which are described in the Record of Decision for the Site as the
Custodial Maintenance Period, including all institutional
control, perpetual care, and maintenance and” monitoring

activities as required under the Institutional Control Period
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(ICP) and Post-Insﬁitutional Control Period WoEﬁmylans and
Operation and Maintenance Manuals developed pursuant to this
Consent Decree and the Statement of Work (SOW) and approved by
EPA.
“Paragraph" shall mean a pbrtion df this Consént Decree

identified by an arabic numeral or an upper case letter.

s shall mean the Plaintiff, the Settling Defendants,

—

and the Settling Federal Agencies. -

s":shall mean all costs, includiné,-but

not limited to, direct and indirect costs that the United States’

(excluding the Settling Federal Agencies) incurred and paid with-
* regard to the Site prior to the date of entry of this Consent
Decree, plus interest on those costé. | i »
"Performance:Standards¥:shall mean the performance
standards specifically idéntified in Section III of the SOW and

- such other cleanup standards, standards of control,” and-other

———

substantive reéﬁirements, criteria or limitations that EPA
" identifies as a result of IRP Remedial Design or BoRP_ReAedial
Design that are consistent with the standards specified in
Section III of the SOW and are required due to significant
monitoring or sampling data developed during the IRP Remedial

Design or BoRP Remedial Design which are materially different

from previously existing data.

i
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am— .

" shall mean the Resource Conservation and Recovery
Act, as amended, 42 U.S.C. §§ 6901 et seq., which is in effect on
the effective date of this Consent Decree.

cision! qg} shall mean the EPA Record of

Decision relating to the Site dated September 30, 1991, issued by

EPA Region IV, and all attachments thereto.

MREHE: “Aetivities! shall mean the IRP Activities and the

e e

-

BoRP Activities.
-7&Réﬁéﬂia&wMéé§uﬁesﬁ@shall mean tﬁe "Remedial Measuréé"ﬁ
designated in Section III of the SOW. N
<%Réﬁ§d$&lﬁ$tﬁﬁdaﬁds#wsha}l mean the "Performance Standards"

as defined in this Consent Decree and the Construction Standards

-and Remedial Measures described in Section III of the SOW, as may

be modified by EPA during IRP Remedial Design and BoRP Remedial

Design.

“Section' shall mean a portien-of this Consent Decree

identified by é Roman numeral.

uSettlénent gtéement? shall mean the agreement between the
Settling Private Parties and Settling Federal Agencies, which is
attached to this Consent Decree as Appendix C and which is made
an enforceable part hereof.

‘endants': shall mean the Settling Private

:shall mean those agencies or

¥

departments of the United States identified in Appendix D hereto.
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vSettlin ﬁﬁéh;iegr shall mean the’Settliqg_Frivéte Pérties,
the Settling Federal Agencies, and the Commonwealth.
“Settling Private Parties™ shall mean those parties

identified in Appendix E hereto.

MSite!. shall mean the Maxey Flats Disposal Superfund Site,
encompassing approximately 280 acres, located on County Road

1895, approximately 10 miles northwest of the City of Morehead,

i o .

in southeastern Fleming Cbunty, Kentucky and depicted ggne;ally“

on the map attached as Appendix F.
vStatement: of Work". (SOW) shall mean the document attached

as Appendix B to this Consent Decree and any modifications made

"Superviging Contractor" shall mean the principal contractor
or contractors retained by the Settling Defendants to supervise

and direct the design and/or implementation of their respective

Work under this Consent Decree. -=- s

éd-states™ shall mean the United States of America,

inclﬁding its agencies, departments, and instrumentaljties,
except that, for purposes of Sections XIX, XX, XXIII, XXIV and
XXV of this Consent Decree (Reimbursement of Response Costs;
Indemnification and Insurance, Stipulated Penalties, Covenants
Not to Sue or Take Administrative Action by Plaintiff, and
Covenants by Settling Defendants), "United States" shall not

include the Settling Federal Agencies.

#sshall mean (1) any "hazardous substance"

“WastewMate:

under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any
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bollutant or contaminant under Section i01(33)_2£ CERCLA, 42
U.S.C. § 9601(33); and (3) any "solid waste" under Section
1004 (27) of RCRA, 42 U.S.C. § 6903(27).

“"Work! shall mean the IRP Work .and the BoRP Work.

V. GENERAL PROVISIONS

6. Objectives of the Parties

The objectives of the Parties in entering into this Consent

- e e

T Decree are to protect public health and welfare and the

-

environment at the Site through the funding, design and-
implementation of response actions at the Site by the Settling
Parties and to partially reimburse response costs of the
. Plaintiff.
7. Commitments by Settliﬁg Partieé

a. Settling Private Parties shall perform and,

1 -

together with Settling Federal Agencies, shall finance the IRP

= Work in accordance with this Conseat Decree and all plams,

standards, specifications, and schedules set.forth in the SOW, as
" well as the schedules developed and approved by EPA pursuant to
this Consent Decree. Settling Private Parties and the Settling

Federal Agencies shall also reimburse the United States for

response costs as provided in this Consent Decree.

» in accordance with

this Consent Decree and all plans, standards, specifications, and
schedules set forth in the SOW, as well as the schedules

developed and approved by EPA pursuant to this Consent Decree.

1
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Consent:Decree;i:except those costs the Commonwealth has agreed to

pay under Sections XII and XVIII (Access and Emergency Response),

and Paragraph 126 of Section XXIV (Covenants Not To Sue or Take

Admlnlstratlve Actlon by Plalntlff)

c.  Whenever the Settling Private Pdarties and

Settling Federal Agencies are obligated to pay money to the

"Plaintiff under this Consent Decree, the Settllng Prlvate Parties

are jointly and severally obllgated for the entlre amount. The
Settling Private Parties and Settling Federal Agencies have
allocated the payment obligations under this Consent Decree among

themselves as specified in the Set¥lement Agreement. The

Settling Prlvate Parties are jointly and severally obligated to
perform the IRP Work and to finance all IRP Work, butothe
obligations to finance the IRP Work are allocated among the
Settling Private Parties and the Settling Federal Agencies as
specified in the Settlement Agreement.

d. Except as provided in Section XXI (Force
Majeure), the failure or delay of any Settling Party to pay or
otherwise perform its respective obligations shall not relieve
any of the Parties ofﬂtheir obiigations under this Consent

Decree.
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e. 'No pfovision of this Consent Decree shall be

interpreted as or constitute a commitment or requirement that the
Settling Federal Agencies obligate or pay funds in contravention
of the Anti-Deficiency Act, 31 U.S.C., §§ 1301, 1341, 1342, 1349-

51, 1511-19.

8. Compliance With Applicable Law. All activities

undertaken by Settling Defendants pursuant to this Consent Decree

e

shall be performed in accordance with the requirements of all

applicable federal and state laws and regulations. Settlin&
Defendants shall also comply with all applicable or relevant and

appropriaté requirements of all federal and state environmental

.laws as set forth in the ROD and the SOW. The activities

conducted pursuant to this Consent Decree, if approved by EPA,
shall be considered to be consistent with the NCP.

9. Permits
a. As provided in-Séction 121 (e) of'CEggﬁg and

§ 300.400(e)(1;w;f the NCP, no permit shall be required for any
bortibn of the Work conducted entirely on-site. 1In particular,
the Settling Private Parties and Commonwealth agree that, by
performing or paying for the IRP Work or any other response
actions that are on-site, as defined at 40 C.F.R.
§ 300.400(e) (1) (1993), the Settling Private Parties and Settling
Federal Agencies do not become subject to any existing or future
State permittee or licensee obligations arising uﬁder any State

statutes or regulations that implement or are the basis for

delegation under the AEA} the Clean Air Act, the Clean Water Act,
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RCRA,:the safe Drinking Water Act,; and the Sé{ig_Waste Disposal
Act; or based on any independent State statutes or regulations,
existing now or in the future, that apply to the same media or
waste Material as such federal statutes. However, this Paragraph
does not relieve Settling Privéte Parties or Settling Federal
Agencies from complying with the applicable or relevant and
appropriate requirements of federal and state environmental laws

— e

as set forth in the ROD. When aﬁ§*portion of the Work requires a

federal or state permit or approval, Settling Defendants éhéll
submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals.

b. Settling Defendants may seek relief under the
provisions of Section XXI (Force Mﬁﬁeure) of‘this ;onsent Decree
for any delay in the performance of the Work resulting from a

failure to obtain, or a delay in obtaining, any permit required

R il -
= = —

b3
l‘;‘l

for the Work.

c. This Consent Decree is not, and shall not be
construed. to be, a permit issued pursuant to any federal or state

statute or regulation.

10. Notice of Obligations to Successors-in-Title

appropriate office), Fleming County, Commonwealth of Kentucky.

Thereafter, each deed, ﬁitle, or other instrument conveying an
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. (hereinafter "Successors-in-Title"). Within: 15 days:after:the.
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interest in the property included “in the Sitetéh@l‘;ggggg”“

————

ing:that the property is:subject to.this Consent:

Decreeésand shall reference the recorded location of the Consent
Decree and any restrictions applicable to the property under this
Consent Decree. ' ) |

b. The obligations of the Commonwealth with

respect to the provision of access under Section XII (Access) and

the 1mp1ementatlon of 1nst1tut10nal controls as requlred bj the

- ROD and the SOW shall be blndlng upon any and all departments or

agencies of the Commonwealth and any and all persons who

subsequently acquire any ownership interest or portion thereof

cree, . the Commonwealth shall record at: -

(Access): and: related ‘covenants.: Each subsequent

" instrument conveying an interest to any such property included in

the Site shall reference the recorded location of such notice and
covenants applicable to the property.

c. The Commonwealth and any Successor-in-Title
shall; at least 30 days prior to the conveyance of any such
interest, give written notice of this Consent Decree to the
grantee and written notice to EPA of the proposed conveyance,
including the name and address of the grantee, and the date on

which notice of the Consent Decree was given "to the grantee. In
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the event of any sﬁch cohveyénce,'the Commoﬁweiiﬁh’s obligations
under this Consent Decree, including its obligations to provide
or secure access pursuant to Section XII, shall continue to be
met by the Commonwealth. In addition, if the United States
approves, the grantee may perfdrm somewor all of the Work under
this Consent Decree. 1In no event shall the conveyance of an
interest in property that includes, or is a portion of, the Site

- release or otherwise affect the liability of the Settling Partiés -

to comply with the Consent Decree.
d. In the event that additional parcels 6f property
are acquired for a buffer zone pursuant to the SOW, the party
. -acquiring such property shall comply with the provisions of
subparagraphs a-c above, with all ogligationé runniﬁg froﬁ the
closing date of the acquisitioﬂ of any sucﬁ parcel of property.
VI. DE MINTMTS CONSENT DECREE

sz 11. In consideration oﬁiﬁﬁéfcovenants not tocsue the
Commonwealth ofuzhenéé Minimis Settlors undef the terms of the De
‘Minimis Consent Decree, and except as specifically prgﬁiaed in
Paragraph 12 of this Consent Decree, the Commonwealth éovenants
not to sue or to take administrative action against any of the De
Minimis Settlors for any and all civil liability pursuant to
Sections 107(a) or 113(f) of CERCLA, 42 U.S.C. §§ -9607(a) and
9613 (a), and Section 7003 of RCRA, 42 U.S.C. § 6973, staté law or
common law, relating to the Site. The covenants not to sue or to
take administrative aétion of éhe Commonwealth shallvtake effect

5 for the De Minimis Settlors upon their respective paymenés in
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accordance with the De Minimis Consent Decree. These covenants

not to. sue extend to the De Minimis Settlors and do not extend to,

am——

any other person.

12. The covenants by the Commonwealth set forth in
Paragraph 11 above do not pertain to any matters other than those
expreésly specified therein. The Commonwealth reserves, and_thig
Consent Decree is without prejudice to, all rights against the De

Minimis Settlors with respect to all other matters, including,

but not limited to: —_

-a. claims based on failure-to make the payments

required by Section XIX (Reimbursement of Response Costs) and the
De Minimis Consent Decree;

b. criminal liability;

c. liability for injury to, destruction-of, or loss of
natural resoufces for which there are federal trustees.

d. 1liability for response costs that have been or may

have been incurred by the U.S. Department of Interior or U.S.

-
- —

Department of Agriculture in their role as natural resource

_trustees.

"13. Nothing in this Section or the De Minimis Consent
Decree shall affect the obligations of the Settling Parties or
their successors or assigns to the Plaintiff under the terms of
this Consent Decree, or the rights of the Plaintiff against‘the
Settling Parties or their successors or assigns as provided or
reserved under the terms of this Consent Decree.

VII. OBLIGATIONS OWED BY THE SETTLING PRIVATE PARTIES AND
THE SETTLING FEDERAI, AGENCIES TO EACH OTHER

14. The Settling Private Parties and the Settling

Federal Agencies have set forth their obligations to each other
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in the éettlément iéreement; whiéh’is incorporafed ﬂerein by
reference and made an enforceable part hereof.

VIII. PERFORMANCE OF THE WORK
15. Selection of Supervising Contractor.
a. All aspects bf the IﬁP Work to be performed“by' -

Settling Private Parties pursuant to this Section or Sections IX,
X, and XI (Additional Response Actions, EPA Periodic Review, and

— Quality Assurance, Sampling and Data Analysis) of this Consent -

Decree shall be under the direction and supervision of a
Supervising Contractor, the selection of which shall be subject
to disapproval by EPA. Within:15 days ‘d@fter the -entry of:this

cree; - -Settling: Private Parties: shall notify EPA-and the

Commonwealth:din writing eof the name, title, and gualifications ofs
anycontractor. proposed:to. be.the -Supervising Contractor: for:the.

tieds.: EPA will issue a notice of disapproval or an

TIRPHKE
- " authorization to proceed upon notification of the Iaentgﬁy of the

Supervising Contractor. EPA will not disapprove a proposed
‘Supervising Contractor on the ground that the proposeqm )
Supervising Contractor is, or is affiliated with, a Settling
Private Party or a De Minimis Settlor. 1If, at any time after a
Supervising Contractor is approved, Settling Private Parties
propose to change a Supervising Contractor, the Settling Private
Parties shall again notify EPA and must obtain an authorization
to proceed from EPA before the new Supervising Contractor

performs, directs, or supervises any IRP Work under this Consent

1 Decree.
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b. :If EPA disappréves a propo§gé_8upéfvising
Contractor, EPA will notify the Settling Private Parties in
writing and the Settling Private Parties shall then submit to EPA
and the Commonwealth a list of contractors, including the
qualifications of each contractor, thaf would be acceptable to
them within 30 days of receipt of EPA’s disapproval of the
contractor previously proposed. EPA will provide written notice

— e .

of the names of any contractor that it disapproves and an

authdrization to proceed with respect to any of the other
contractors. EPA will not disapprove a proposed Supervising

Contractor on the ground that the proposed Supervising Contractor

- is, or is affiliated with, a Settling Private Party or a De

‘Minimis Settlor. Settling Private Parties may select any

contractor from that list that is not disapproved and shall
notify EPA and the Commonwealth of the name of the contractor

selected within 21 days of EPA’s authorization to proceed.

c. All aspects of the BoRP Work to be performed
by the Commonwealth pursuant to this Section or Sectipné X, X,
and XI (Additional Response Actions, EPA Periodic Review, and
Quality Assurance, Sampling and Data Analysis) of this Consent
Decree shall be under the direction and supervision of a-
Supervising Contractor or an agency or employee of the
Commonwealth. The selection of a Supervising Contractor or
agency or employee of the Commonwealth to serve in that capacityf

shall be subject to disapprovai by EPA. Wi
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2 WA iﬁgﬁﬁfﬁﬁhéﬁ ame;.

&6 BoRP::Work: EPA will issue a notice of
disapproval or an authorization to proceed upon notification of
the identity of the Supervisiné COntraétor or agency or empldyee'
serving in that capacity. After EPA authorizes the BORP Work to

proceed, the Commonwealth shall not replace the Supervising

Contractor or agency or employee serving in that capacity without

notifying EPA and obtaining a new authorization to proceed.
d. 1If EPA disapproves the contractor, person, or

agency selected by the Commonwealth to supervise and direct the

. BOoRP Work, EPA will notify the Commonwealth in writing. Within

30 days after receipt of EPA'’s disapproval, the Commonwealth
shall submit to EPA a list of other contractors, persons, or
agéncies proposed by the Commonwealth to supervise the BoRP Work.

EPA will provide written notice ofithé names of any contractor,

person or agency that it disapproves and an authorization to
proceed with respect to any of the other listed candigaﬁes. The
Commonwealth may select any contractor, person or agency from
that list that is not disapproved and shall notify EPA of its
selection within 21 days of EPA’s authorization to proceed.

e. If EPA fails to provide written notice of its
authorization to proceed or disapproval as provided in this
Paragraph and this failure prevents Settling Private Parties or
the Commonwealth frombmeeting 6ne or more deadlines in a plan

approved by the EPA pursuant to this Consent Decree, Set%ling
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Private Parties or the Commonwealth may seek relief under the

¢ provisions of Section XXI (Force Majeure) hereof.

RP.:Obligations, Within 45 days

after entry of this Consent Decree, -the:Commnonwealth - shall submit

Lo =EP, work:plan: detailing the Commonwealth IRP Obligations

zing. and-Maintenance Plan). Upon approval of the IRP

T

The fact that the IRP Monitoring and

Malnﬁenance Plan has not been submltted or approved shall not
prevent the Commonwealth from performing its obligations under
the AEA license for the Site.

17. Remedial Design

a. Within 60 days after EPA’s issuance of an

authorization to proceed to Settling Private Parties pursuant to
Paragraph 15, B5&t¥1irig Privite Parties shall submit:to:EPA and

the-Commonwealth:a work.plan. for £fie design of the:Initial:

Remedial-Phase at the Site (“IRR RD Work Plan") or that portion
of the work plan related to the leachate removal, solidification,

and disposal. At the same time, Se

Occupational Safety and Health Administration regulations

including, but not limited to, 29 C.F.R. § 1910.120, and
Commonwealth of Kentucky regulatlons relating to worker exposure
to radiation. The health and safety plan shall spe01fy a safety

H

officer to ensure that work procedures are carried out in
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accordance with state and federal "health and safety requirements.

Settling Private Parties shall submit the complete IRP RD Work
Plan (or the remainder thereof, if they have submitted that -
portion of the IRP RD Work Plan related to leachate removal,
solidification, and disposal) ﬁo later“than 90 days followin§

initiation of full scale leachate removal and solidification

operations.

" b. Within 60 days after EPA determines-that

trench stabilization criteria established in accordancenditﬂ the

SOW have been attained, ﬁﬁé&eommpnwealth_shgllwsubﬁit~towEPA<a%7

work:plan for:-the design of the. FCP ("FCP RD Work Plan™)’. At the

" same time, the:commonwealthshall submit to. EPA. a health.and

Saﬁety@pi@nwﬁqrﬁnhE~FCP»activities which conforms to the
applicable Occupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R. § 1910.120,

and Commonwealth regulations relatifig to worker exposure-to

radiation. To satisfy this requirement the Commonwealth may

-

submit to EPA a supplemented version of the health and safety

plan in effect for the Site under its AEA license. The FCP
health and safety plan shall specify a radiation safety officer
to ensure that work procedures are carried out in accordance with
state and federal health and safety requirements.

c. The work plans specified in subparagraphs 17.a
and 17.b above shall provide for design of the remedy set forth

in the ROD in accordance with the SOW and, upon theif approval by
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EPA, shall be incorporated into amd become enforceable under this

—

Consent Decree.

d. The IRP RD Work Plan shall include plans and
schedules for implementation of all IRP Remedial Design and pre-
design tasks identified in theusow, inéluding, but not limited
to, plans and schedules for the completion of: (1) IRP Remedial
Design sampling and analysis plans including, but not limited to,

an IRP Remedial Design.Quality Assurance Project Plan in
accordance with Section XI (Quality Assurance, Sampling:éﬁd‘nata
Analysis); (2) a preliminary IRP Remedial Design réport; and (3)

pre-final and final IRP Remedial Design reports. In addition,

- the IRP RD Work Plan shall include a schedule for completion of

the IRP RA Work Plan.

e. The EC ork«Plan. shall include, without

being limited to, plans and schedules for completing: (1) design

sampling and analysis plans, includ@ing but not limitedfgq, an FCP

Quality Assurance Project Plan in accordance with Section XI
(Quality Assurance, Sampling, and Data Analysis); (2)“aﬁ FCP
preliminary Remedial Design report; and (3) FCP pre-final and
final Remedial Design reports. In addition, the FCP RD Work Plan
shall include a schedule for completion of the FCP RA Work Plan.
f. Upon approval of the IRP RD Work Plan and
health and safety plans for all field activities by EPA, after a

reasonable opportunity for review and comment by the

shadAsdnpLe

LimgaPrivatesRarties

pdenmesy Settling Private Parties shall submit to EPA

G R T

Commonwealth, €liesSectt
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and the CommonWeéléh all plans, submittals and other deiiverables
required under the approved IRP RD Work Plan in accordance with
the schedule for review and approval pursuant to Section XIV
(Submissions Requiring Agency Approval).

g. Upon approval of the FCP RD Work Plan and

health and safety plans for all field activities by EPA, #he

‘Conmnohiwealth 'sha nplement the FCPRD 'Work Plan. The
Commonwealth Shall submit to EPA all plans, submittals and other
deliverabies requiféd unaer the appro;ed FCP RD Work Pléﬁéih,
accordance with the schedule for review and approvadl pursuant to

Section XIV (Submissions Requiring Agency Approval).

h. The IRP preliminary Remedial Design and FCP

‘preliminary Remedial Design reporté shall include, at a minimun,

the following: (1) design criteria; (2) results of additional
field sampling and pre-désign work; (3) preliminary plans,

drawings and sketches; (4) required-specifications in gytline

form; and (5) éhbreliminary construction schedule.

i. The IRP pre-final and final Remedial Design
reports shall include, at a minimum, those items specified in
Section IV, Task II of the SOW, which include the following:

(1) final plans and specifications; (2) a complete design

‘ analysis; (3) a final IRP construction schedule; and (4) a field

sampling plan (directed at measuring attainment of Performance

Standards).
j. The FCP pre;final and final Remedial Design

reports shall include, at a minimum: (1) final plans and
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'specificafions;'(z{"a completé design énalysis; (3) a final FCP
construction schedule; (4) a final overall construction cost
estimate; and (5) a field sampling plan (directed at measuring
attainment of Performance Standards).

18. Remedial Activities.

a. Concurrent with the submittal of the IRP final

Remedial Design Report, Séttling Privat

-

The IRP RA Work Plan shall

EPA and the Commonwealth -a“Wwork planii

TRP'RA ‘Work Blar)

provide for implementation of the IRP in accordance with the
design plans and specifications in the IRP final Remedial Design
-Report. Upon its approval by EPA, the IRP RA Work Plan shall be

incorporated into and become enforceable under this Consent .

' Decree. At the same time that they submit the IRP RA Work Plan,

t to EPA and the Commonwealth
',w;“iggg field
activities requ{;ed-by the IRP RA Work Plan which confér;s to the
applicable Occupational Safety and Health Administrat}oﬁ’and
Commonwealth requirements including, but not limited to, 29
C.F.R. § 1910.120, and Commonwealth regulations relating to
worker exposure to radiation. The health and sgfety plan shall
specify a safety officer to ensure that work procedures are
carried out in accordance with state and federal health and
safety requirements. In addition to the IRP Conskruction Health
and Safety Plan/Contingency plén, Settling Private Parties shall

submit, at the same time, an IRP Constructioﬁ Management Plan and
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an IRP Construction Quality Assurance Plan, both of which shall

———

encompass the tasks detailed in the IRP RA Work Plan. The

- Settling Private Parties may submit that portion of the IRP final

Remedial Design report pertaining to leachate removal,
solidification, and disposal before the complete report is due if
they also submit, at the same time, those portions of the IRP RA

Work Plan, Construction Health and Safety Plan/Contingency Plan,

s e+ s s,

IRP Construction Management Plan, and IRP Construction Quality ~

Assurance Plan pertaining to leachate removal, solidifidatibn,

and disposal.

b. The IRP RA Work Plan shall include, or be

. accompanied by, the following: (1) a detailed description of the

IRP tasks to be performed andﬂdeliQerable; to be s;bmittéd to
EPA; (2) the schedule for completion of the IRP; (3) a method for
selecting contractors; (4) a schedule for developing and
submitting other required plans for-péerforming IRP"qu;géﬁies;
(5) a method fBE‘iméiémenting the IRP Constrﬁction Quali;y
Assurance Plan; (6) a method for implementing the IRP Héalth .and
Safety Plan/Contingency Plan; (7) a method for implementing the
IRP Construction Management Plan; (8) a description of the
strategy for delivery of the IRP (Project Delivery Strategy); (9)
the identity of the members of an "IRP Construction Project Team"
and their qualifications; and (10) procedures and plans for the

decontamination of equipment and the disposal of contaminated

materials. The IRP RA Work Plan also shall include’a schedule
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for implementirig @1l IRP tasks identified in the IRP final

Remedial Design report.

c. Within 180 days before scheduled completion of

Upon its approval by EPA, the IMP Work Plan shall

be incorporated into and become enforceable under this Consent

Decree. At the same time, the Commonwealth shall submit to EPA a

health and safety plan for the IMP acfivities which conégfﬁé to
the applicable Occupational Safety and Health Administration and
EPA requirements including, but not limited to, 29 C.F.R.

§ 1910.120, and Commonwealth regulations relating to worgerv
exposure to fadiation. To satisfyvﬁhis reqﬁirement the
Commonwealth may submit to EPA a supplemented version of the
health andﬂsafety plan in effect for the Site under its AEA

license. The IMP health and safet¥ plan shall specify:®=

radiation safety officer to ensure that work procedures are
carried out in accordance with state and federal healthfand
safety requirements. The IMP Work Plan shall include the
following: (1) a preliminary list of tasks to be performed
during the IMP and major deliverables to be submitted to EPA; (2)
an IMP Sampling and Analysis Plan describing the projected sample
collection and analytical activities; (3) a method for
implementing the IMP Quality Assurance Plan; (4) a method for
implementing the.IMP Health an& Safety Plan; (5) a éentqtive

schedule for completion of the IMP and development and submittal
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of IMP deliverébleé; (65 a tentati%e formulétioqﬁpf tﬂe IMP teaﬁ
along with methods for replacing IMP team members and roles and
responsibilities of IMP team members; and (7) procedures and

plans for the decontamination of equipment and disposal of

contaminated materials.
d. Concurrent with the submittal of the dpaft FCp

“Commonwealth shallisubmitité

Final Remedial Design report,

T

the:FCP «("FCP :RA:Work:

planfor the performance:o:

I afhe FCP RA—Work.blan shall pfovide for implementétion of
the FCP in accordance with the SOW, .as set forth in the design
plans and épecifications in the FCP pre-final Remedial Design

. ‘'report, as modified and approved by EPA. Upon its approval by

EPA, the FCP RA Work Plan shall be incorporated into and become

enforceable under this Consent Decree. At the same time that it

 conforms to the applicable Occupational Safety and Hegltﬁ
Administration and EPA requirements including, but not limited
to, 29 C.F.R. § 1910.120 and Commonwealth regulations relating to
worker exposure to radiation. 1In addition to the FcP

Construction Health and Safety Plan/Contingency Plan, thes

gonnehwealthshallssubnits Cor

MEHEGETERE P Lan: ‘
both of which shall eﬁcompass the tasks detailed in the FCP RA

) Work Plan.
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é. ;The FCP RA Work.Plan shall include,.or be
accompanied by, the following: (1) a detailed description of the
FCP tasks to be performed and deliverables to be submitted to
EPA; (2) the schedule for completion of the FCP; (3) a procedure
for selection of the confractof; (4) amschedule for developihg
and submitting other required plans for performing the FCP RA
Work plan; (5) a method for implementing the FCP Construction

Quality Assurance Plan; (6) a method for implementing the FCP
Cbnéﬁruction Healtg and Safety Plan/Contlngency Plan; (7) a
method for implementing the FCP Construction Managément Plan; (8)
a description of the strategy for delivering the FCP (Project
Delivery Strategy); (9) methods for developing, and tasks to be
“included in, the Institutional Control Work Plan and Operatlon
and Maintenance Manual; (10) tentative formulation of the FCP

Construction Project Team and a description of their

qualifications; and (11) procedures—and plans for the ==

decontamination of equipment and the disposal of contaminated
materials. The FCP RA Work Plan also_shall include q;séhedule
for implementation of all FCP tasks identified in the FCP pre-
final and final Remedial Design reports.

f. Upon approval of the IRP RA Work Plan
specified in subparagraph 18.a. by EPA or that portion pertaining

to leachate removal, solidification, and disposal, after a

reasonable opportunity for review and comment by the
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any faéilities canétructed as a résuit of the.IRP Work of
additional response actions under Section IX performed by or on
behalf of the Settling Private Parties does not vest
automatically in the Commonwealth by virtue of the Commonwealth’s

ownership of Site property, ﬁﬁ‘

The Settling Private Parties shall submit to

EPA for reviéw and approval pursuant to Section XIV (Submissions ”
Réqﬁiring-Agency Aéprovai), with a'reésonable opportunitiufbr |
review and comment by the Commonwealth, all plans, submittals, or

other deliverables required under the approved work plan in

" accordance with the schedule therein. Unless otherwise directed

by EPA, the Settling Private Parties shall not commence physical
on-Site activities prior to approval of the IRP RA Work Plan by

EPA or that portion pertaining to leachate removal,

S

solidification, and disposal. T -

“61 Upon approval of the IMP Work Plan specified

" in subparagraph 18.c. by EPA, thHeseuii6éhwealt

Commonwealth shall submit to EPA for review and approval pursuant
to Section XIV (Submissions Requiring Agency Approval) all plans,
submittals, or other deliverables required under the approved
work plan in accordance with the schedule therein. In the event.
EPA has not approved the IMP Work Plan before Certification of
Completion of the IRP} the Commonwealth shall undertake the

activities specified in the IMP Work Plan it submitted to EPA
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until EPA approves the IMP Work PIan unless directed not to do so

by EPA.
h. Upon approval of the FCP RA Work Plan

ommenweal:

specified in subparagraph 18.d. by EPA, thi

equired under. . The

Commonwealth shall submit to EPA all plans, submittals, or other
deliverables required under the approved work plan in accordance

with the schedule for review and approval pursuant to Section XIV

(Submissions Requiring Agency Approval). Unless otherwise

directed by EPA, the Commonwealth shall not commence activities

described in the proposed FCP RA Work Plan prior to approval of

" the FCP RA Work Plan.
19. Operation and Maintenance.  Within 180 days before

the scheduled completion of FCP construction, A

" described in the SOW, which together shall describe the nature

and timing of activities to be performed during the Institutional

»  Within

T EE SR IS Y 5

W+ along with the Post-
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Institﬁtional Contfol O &M M%nual, as descri?sénin the SOW,
which together shall describe the nature and timing of activities
to be performed during the Post-Institutional Control Period.

The Commonwealth shall implement the Post-;nstitutional Control

Work Plan in accordance with the Post—institutional control 0O & M
Manual upon approval by EPA.

20. The portion of the Work performed by Settling
Private Parties pursuant to this Consent Decree shall'zhéiﬁaghthem
obli@atio; to achiéve th; Constructio; Standards and Pefféfﬁance
Standards applying to the IRP Work at the time of Certification
of Completion of the IRP.

21. The portion of the Work performed by the
Commonwealth pursuant to this Conséﬁt Decree‘shallﬂinclude the
obligation to achieve the Construction Standards applicable to
the BORP and the Performénce Standards.

22. Settling Parties acknowledge and agfeg;gggy

nothing in thi;hbonsent Decree, the SOW, the IRP RD or RA Work
Plans, the IMP Work Plan, or the FCP RD or RA Work Plans
constitutes a warranty or representation of any kind by Plaintiff
that compliance with the work requirements set forth in the SOW
and the work plans will achieve the Performance Standards.
Moreover, compliance by Settling Defendants with their respective
Work requirements shall not foreclose Plaintiff from seeking
compliance with all other applicable terms and conditions of this

Consent Decree, including but ﬁot limited to, the Pérformance

Standards.
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23. Set£ling Private Parties shalltwgyior to any off-

Site shipment of Waste Material, other than analytical samples,
from the Site, provide written notification to the EPA Project
Coordinator of such shipment of Waste Material. In addition,
prior to any off-Site shipment‘of Wasté Material, other than
analytical samples, from the Site to an out-of-state waste
management facility, Settling Private Parties shall prévide

— e v

written notification to the appropriate state environmenta}"

offi¢ial in the receiving facility’s state and to the EPA P}oject

Coordinator of such shipment of Waste Material.

a. The written notification shall include the

' following information, when available: (1) the name and location

of the facility to which the Wasté~Material is to be shipped; (2)
the type and quantity of the Waste Material to be shipped; (3)
the expected schedule fof the shipment of the Waste Material; and
(4) the method of transportation.-=Seéttling Privaﬁé"Paggies shall
notify the.staééain‘;hich the planned receiving facility is
located of major changes in the shipment plan, such as a decision
to ship the Waste Material to another facility within the same
state, or to a facility in another state.

b. The identity of the receiving facility and
state will be determined by the Settling Private Parties prior to
commencing IRP construction. Settling Private Parties shall
provide the information required by subparagraph 23.a as soon as

practicable after the receiving facility and state are determined

and before the Waste Material is actuélly shipped.






-39~

24. The:Comménwealth sﬁall, priof gg_fny off-Site
shipment of Waste Material, other than analytical samples, from
the Site, provide written notification to the EPA Project
Coordinator of such shipment of Waste Material. In addition,
prior to any off-Site shipment"of Wasté Material, other than
analytical samples, from the Site to an out-of-state waste
management facility, the Commonwealth shall providg written
notification to the appropriate state environmental offiéfaith

the receiving facility’s state and to the EPA Project Coordinator

of such shipment of Waste Material.

a. The written notification shall include the

"following information, when available: (1) the name and location

of the facility to which the Waste ﬁaterial is to ge shipped; (2)
the type and quantity of the Waste Material to be shipped; (3)
the expected schedule for the shipment of the Waste Material; and
(4) the method of transportation.-=Theé Cbmmonwealtﬁ‘spg%;wnotify
the state in wﬁi&h égé planned receiving facility is lqcated of
major‘changes in the shipment plan, such as a decisippntb ship
the Waste Material to another facility within the same state, or
to a facility in another state.

b. The identity of the receiving facility and
state will be determined by the Commonwealth prior to commencing
BOoRP Activities. The Commonwealth shall provide the information
required by subparagraph 24.a as soon as practicable after
determining which facility and’state will receive the Wa;te

Material and before the Waste Material is actually shipped.
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" IX. ADDITIONAL RESPONSE ACTIONS
25. a. In the event that, érior to Certification of
Completion of the IRP, EPA determines or the Settling Private
Parties or Settling Federal Agencies propose that additional
response actions are necessary»to’meetﬂthe Construction Standards
or Performance Standards applicable to the IRP or to implement
the IRP Activities, the Party that makes the determination or
proposal shaii_notify the Projectgéoordinator for the gfﬁgi

Parties.

b. 1In the event that, after Certification of

Completion of the IRP but prior to ten years after Certification

" of Completion of the IRP, EPA determines or the Settling Private

Parties or Settling Federal Agencies propose that additional
response actions are necessary to meet the Performance Standards
of the IRP due to a failure in the design or implementation of

the IRP Work by the Settling Private Parties, the Party-that

makes the deter&ination or proposal shall notify the Prqject
Coordinator for the other Parties. . -

c. In the event that, prior to ten years after
Certification of Completion of the IRP, EPA determines that a
horizontal flow barrier (HFB) is necessary to prevent substantial
ground water inflow, as determined by the criteria in the SOW and
the criteria developed during the IRP Remedial Design, EPA shall -
notify the Project Coordinators for the Settling Private Parties

and the Commonwealth.' THi
‘All costs of
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designing and inst;lling the HFB shall be borngnin the following
manner: 70% by the Settling Private Parties and Settling Federal
Agencies in the proportions specified in the Settlement
Agreement, and 30% by the Commonwealth. The Settling Private
Parties shall submit monthly ihﬁoices"éﬁd available supportiné
cost documentation to the Commonwealth for payment of its 30%
share of the costs, and the Commonwealth shall, as necessary,

verlfy the amount of the costs incurred and shall make full

payment of its share within 30 days after receipt of the invoice
and available supporting cost documentation. In thé event that

the Commonwealth fails to pay an invoice within the thirty day

'period, the Commonwealth shall also be liable to the Settling

Private Parties for interest on the unpaid.balance calculated at

the rate specified in Section 107 (a) of CERCLA and accruing on a

" daily basis. The Commonwealth’s obligation to pay its share of

the HFB costs and any accrued integzest tliereon shall be—

enforceable by-fﬂis Court upon application by the Settling

‘Private Parties or the Settling Federal Agencies and, in any such

enforcement proceeding, the Commonwealth may contest payment of
such costs and interest only on the grounds that there is an
accounting error or that the amount of the HFB cost is not
supported by the invoice or other supporting costﬁdocumentation.
The failure of the Settling Private Parties to receive payment
from the Commonwealth or the Settling Federal Agencies shall not

affect their obligation to conétruct the HFB. i
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26. Witﬁin 30 days of receipt of anige from EPA or
Settling Private Parties pursuant to Paragraph 25 that additional
response actions are necessary (or such longer time as may be
specified by EPA),éSétﬁl@gg;Briyate,pagﬁies«shall*submitaﬁar

sapproval.by EPA; @after reasonable opportunity for review:and:

comment. by the Commonwealth, a work plan for the additional:

responsesactions. The plan shall conform to the applicable
requirements of Paragraphs 17 and 18. Upon approval of -the plan
pﬁréuant éo Sectioﬁ_XIV ZSubmissions ﬁequiring Agency Aﬁéfo%al),
Settling Private Parties shall implement the plan for additional
response actions in accordance with the schedule contained
therein.

27; Any additional resp&nse actions tha; Settiing
Private Parties or Settling Federal Agencies propose are
necessary to meet the Construction Standards or Performance
Standards or to implement the IRP{AEfivitieé shall"be_sgpject to
approval by EPA:Maf£;¥ reasonable opportunity for reviéiwand
comment by the Commonwealth and, if authorized by EPA, shall be
completed by Settling Private Parties in accordance with plans,

specifications, and schedules approved or established by EPA

pursuant to Section XIV (Submissions Requiring Agency Approval).

28. Except as provided in Paragraphs 25-27 above, :@did:

These response actions
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shall- include cons%ruction of the HFB and response actions based
upon a failure of design or implementation of the IRP if EPA’s
determination that such response actions are needed is made more
than ten years after Certification of Completion of the IRP.

29. In the event thét, aftef Certification of ‘

Completion of the IRP, EPA determines or the Commonwealth

proposes that additional response actions are necessary to meet

T e

the Construction Standards or Performance Standards or to
implément the Work, the Party that makes the determination or
proposal shall notify the Project Coordinator for the other

Party.

30. Within 30 days of receipt of notice from EPA or
the Commonwealth pursuant to Paragraph 29 that additional
response actions are necessary (or such longer time as may be

specified by EPA), except as provided in Paragraphs 25-27, above,

miionwealth: shall submit for<dpproval by EPA a:work plan.for.
‘6nal ‘Fresponse “actions. The plan shall conform to the
épplicable requirements of Paragraphs017 and 18. Upon approval
of the plan pursuant to Section XIV (Submissions Requiring Agency
Approval), the Commonwealth shall implement the plan for
additional response actions in accordance with the schedule
contained therein.

31. Any additional response actions that the
Commonwealth proposes are necessary to meet the Construction

Standards or Performance Standards or to implement the Wprk shall

be subject to approval by EPA and, if authorized by EPA, shall be
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completed by the Cgmmonwealth in accordance w%EE_plans,
specifications, and schedules approved or established by EPA
pursuant to Section XIV (Submissions Requiring Agency Approval).

32. Settling Defendants may invoke the procedures set
forth in Section XXII (Dispute Resolution) to dispute EPA’s ‘
determination that additional response actions are necessary.
Such a dispute shall be resolved pursuant to Section XXII

(Dispute Resolution) of this Consent Decree. -
- 33. Notwithstanding the provisions of Paragraph 52,
neither EPA‘s initial determination under Paragraph 25.b that a

failure in the design or implementation of the IRP Work is the

" cause of additional response actions nor the absence of such a

‘determination shall be subject to judicial review or dispute

resolution. The Settling Parties may invoke the procedures of
Paragraph 34, however, to allocate among themselves the costs of

certain additional response actions™that are required :ih-the 10

year period after Certification of Completion of the IRP.

" 34. Regardless of EPA’s initial determinat;oﬁ under
Paragraph 25.b, the Settling Private Parties’ and Settling
Federal Agencies’ responsibility under this Consent Decree to pay
for response actions under this Section (other than the
horizontal flow barrier) that are required in the 10 year period
after Certification of Completion of the IRP shall be limited to
the costs attributable to a failure in the design or
implementation of the IRP Work. The following procedures shall

apply for determining the respthibiifﬁiéS*cf'thé settling
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Private Parties‘ana Settling Federal Agencies.gfathe Commonwealth
to pay for response actions under this.Section required within 10
years following Certification of Completion of the IRP. In any
proceeding under this Paragraph, a preliminary determination by
EPA to seek performance from the Settling Private Parties, "
Settling Federal Agencies, or the Commonwealth shall have no
evidentiary weight. The preliminary determination by EPA shall
initiate a 30=day period of informal negotiation between a
dési@hee éf the Chéirmanhof the Maxethlats Steering Comﬁitiee, a

designee of the Secretary of the Cabinet for Natural Resources

and Environmental Protection, and a designee of the Settling

'"Eederal Agencies. In the event that an informal negotiation does

not result in a settlement, an aggrieved party may move this

" Court to resolve the dispute by filing a motion setting forth the

matter in dispute, the efforts made by the parties to resolve it,

and the relief requested. The othe¥ parties may filg'g;;gsponse

" —

‘to the motion. 1In the proceeding before this Court, the Court

will: (1) determine the extent to which the payment_pf‘costs or
damages or the performance of additional response activities is
attributable, in whole or in part, to the responsibilities
imposed on the Settling Private Parties and Settling Federal
Agencies due to a failure in the design or implementation of the
IRP Work or is otherwise the financial responsibility of the
Commonwealth; and (2) order the Commonwealth, -the Settling

Private Parties and the Settling Federal Agencies to pay the
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costs of any share; of responsibility that may-ES allocated to
them or to provide any other appropriate relief.
'X. EPA PERIODIC REVIEW
35. Until Certification of Completion of the IRP,
Settling Private Parties shall'cogduétwany studies and "
investigations as requested by EPA in order to permit EPA to
conduct reviews at least every five years as required by Section

— e ————

121(c) of CERCLA and any appllcable regulatlons. -

%Certlflcatlon of Completion of the: IRP, the:

- 36.

Conménwealth shall conduct any studies and investigations. as.:

requestéd by EPA:in-order to permit EPA to conduct -reviews:at:

deastievery five years as required by Section 121(c) of .CERCLA:. :

andsany -applicable: regulatlens.
37. If requlred by Sections 113(k)(2) or 117 of
_CERCLA, Settling Parties and the publlc will be provided with an

opportunity to comment on any furthé¥ response actlons~groposed

by EPA as a result of any review conducted pursuant to. Sectlon
121(c) of CERCLA and to submit written comments for the record
during the public comment period. After the period for
submission of written comments is closed, the Regional
Administrator, EPA Region IV, or his or her delegate, will
determine in writing whether further response actions are
appropriate. |

38. If, prior to Certification of Completion of the
IRP, the Regional Administratof, EPA Region IV, or his or her

delegate, determines that information received, in whole or in
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part, during the review conducted pursuant to Section 121(c) of

CERCLA, indicates that the IRP is not protective of human health

and the environmentr-SettiingwPnivaté“Partiég”éﬁﬁii”ﬁﬁdéffaﬁg

furthér-response actions EPA has-determined-are appropriate;

unless their liability for such further response actions is
barred by the Covenants Not to Sue set forth in Section XXIV.
Settling Private Parties shall submit a plan for such work to EPA

Rt S

for approval—fh accordance with the procedures set forth ip
Section VIII (Performance of the Work) and shall implement the
plan approved by EPA. Settling Private Parties may invoke the

procedures set forth in Section XXII (Dispute Resolution) to

" .dispute (1) EPA’s determination that implementation of the IRP

Work is not protective of human he#lth and the envigonment; (2)
EPA‘s selection of the further response actions ordered as
arbitrary and capricious’or otherwise not in accordance with law,
or (3) EPA’s determination that the Settling Private Parties’

liability for the further response actions requested is reserved

«

in Paragraphs 121, 122, or 124 or otherwise not barred by the

Covenants Not to Sue set forth in Section XXIV.

39.

the Regional Administrator, EPA Region IV, or his delegate,
determines that information received, in whole or in part, during
any review conducted pursuant to Section 121 (c) of CERCLA,
indicates that the Work is not protective of human health and the

environment, and determines that any further response actions are

appropriate, the EEMHORWE?
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responsé actions ﬁPA has determined afe appropfégte, unless its
liability for such further response actions is barred by the
Covenants Not to Sue set forth in Section XXIV. The Commonwealth
shall submit a plan for such work to EPA for approval in
accordance with the procedures set fdrﬁh in Section VIII
(Performance of the Work) and shall implement the plan approved
by EPA. The Commonwealth may invoke the procedures set fdrth in
Section XXII (Dispute Resolution) to dispute (1) EPA’s—: -
détéfhinaéion that }mpleééntation of éhe Work is not proéécéive

of human health and the environment, (2) EPA’s seleéction of the

further redponse actions ordered as arbitrary and capricious or

- otherwise not in accordance with law, or (3) EPA’s determination

that the Commonwealth’s liability for the further response
actions requested is reserved in Paragraphs 122 or 124 or is

otherwise not barred by the Covenants Not to Sue set forth in

i ——

Section XXIV. =T i

XI. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

Settling Private Parties. . o

40. Settling Private Parties shall use quality
assurance, quality control, and chain of custody procedures for
all samples in accordance with EPA‘s "Interim Guidelines and
Specifications For Preparing Quality Assurance Project Plans,"
December 1980, (QAMS-005/80); "Data Quality Objectives Process
for Superfund (Interim Final Guidance)," (EPA/546/G—93/071); WEPA
NEIC Policies and Proéedures Ménual," May 1978, reviéed November

1984, (EPA 330/9-78-001-R); and subsequent amendments to such
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guidelines upon notification by EPA to Settling Private Parties
of such amendment. Amended guidelines shall apply only to
procedures conducted after such notification. Prior to the:
commencement of any monitoring"project under this Consent Decree,
Sétt&ing&@tiﬁﬁfé“?éﬁtiés7shall"submit gg EPA for approval “a '
Quality: Assurance Project Plan ("QAPP") that is consistent with

the SOW, the NCP and the EPA Region IV Engineering Support Branch

T e

Standard Operatlng Procedures and Quallty Assurance Manual (dated

April 1, 1986). If relevant to the proceeding, the Partles agree
that validated sampling data generated in accordance with the '
QAPP(s) and reviewed and approved by EPA shall be admissible as
evidence, without objection, in any proceeding under this Decree.
Settling Pri§ate Parties shall ensdre that EPA and Commonwealth
personnel and their authorlzed representatives are allowed access
at reasonable times to all laboratories utilized by Settling

Private Parties in implementing this Consent Decree. . Im

addition, Settling Private Parties shall ensure that such
laboratories shall analyze all samples submitted by EPA pursuant
to the QAPPs for quality assurance monitoring. Settling Private
Parties shall ensure that the laboratories they utilize for the
analysis of samples taken pursuant to this Decree perform all
analyses according to accepted EPA methods. Accepted EPA methods
consist of those methods which are documented in the "U.S. EPA
Contract Laboratory Program Document No. OLM02.0 (for Inorganic

Analyses)" and the "U.S. EPA Contract Laboratory Program Document

No. OLM02.0 (for Organic Analyses)" and all revisions thereto,
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including any amendments made thereto during the course of the
implementation of this Decree. Settling Private Parties shall
ensure that all laboratories they use for analysis of samples
taken pursuant to this Consent Decree participate in an EPA or
EPA-equivalent QA/QC program. |
41. Upon request, Settling Private Parties shall allow

split or duplicate samples to be taken by EPA and the

T s e

Commonwealth or their authorized representatives. Settling
Private Parties shall notify EPA and the Commonwealth, as
appropria@e, not less than 21 days in advénce of aﬁy sample

collection activity unless shorter notice is agreed to by EPA.

" In addition, EPA and the Commonwealth shall have the right to

take any additional samples that EPA or the Commonwealth deem
necessary. Upon request, EPA and the Commonwealth shall -allow
the Settling Private Parties to take split or duplicate samples
of any samples takeqﬂgs part of PYXaintiff’s oversi&ht;df;ﬁettling
Private Partie;;—implementation of the Work. |

ng Private Parties shall submit to EPA-an

Commonwealth.

43. The Commonwealth shall use quality assurapce,

quality control, and chain of custody procedures for all samples
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in accordance with:EPA's "Interim Guidelines qgg_Specifications
For Preparing Quality Assurance Project Plans," December 1980,
(QAMS-005/80) ; "Data Quality Objectives Process for Superfund
(Interim Final Guidance)," (EPA/540/G-93/071); “EPA NEIC Policies
and Procedures Manual," May 1978, revieed November 1984, (EPA
330/9-78-001-R); and subsequent amendments to such guidelines
upon notification by EPA to Settling Defendants of such
amendment. Amended guldellnes shall apply only to proceéafeg“
conductednafter such notlflcatlon. Prior to the commencement of

any monitoring project under this Consent Decree, the

Commonwealth shall submit to EPA for approval a Quality Assurance

'PrOJect Plan ("QAPP") that is consistent w1th the SOW the NCP

and the EPA Region IV Engineering Support Branch Standard
Operating Procedures and Quallty Assurance Manual (dated April 1,
1986) . If relevant to the proceeding, the Parties agree that

validated sampling data generatedcln accordance with the—QAPP(s)

and reviewed and approved by EPA shall be admissible as ev1dence,
without objection, in any proceeding under this Decree. The
Commonwealth shall ensure that EPA personnel and its authorized
representatives are allowed access at reasonable times to all
laboratories utilized by the Commonwealth in implementing'this
Consent Decree. 1In addition, the Commonwealth shall ensure that
such laboratories shall analyze all samples submitted by EPA
pursuant to the QAPPs for quality assurance monitoring. The
Commonwealth shall ensure that the laboratories it utilizes for

the analysis of samples taken pursuant to this Decree perform all
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analyses according to accepted EPA methods. Accepted EPA methods

JU—

consist of those methods which are documented in the "U.S. EPA
Contract Laboratory Program Document No. OLM02.0 (for Inorganic
Analyses)" and the "U.S. EPA Contract Laboratory Program Document
No. OLM02.0 (for Organic Analyées)ﬁ ana all revisions thereté,
including any amendments made thereto during the course of the

implementation of this Decree. The Commonwealth shall ensure

that all laboratories it uses for analysis of samples taken

pursuant to this Consent Decree participate in an EPA or EPA-

equivalent QA/QC program.
44. Upon request, the Commonwealth shall allow split

or duplicate samples to be taken by EPA and other Settling

Parties or their authorized represéhtatives. When such a réqueét
is made, the Commonwealth shall give the requesting Party at
least two weeks notice of‘the day and time of the next sampling
event. 1In addition, EPA and othex: Settling Parties shall have
the right to téiéﬂa;y additional samples that they deemn.
necessary. Upon request, EPA shall allow Settling Parties to
take split or duplicate samples of any samples taken as part of

the EPA’s oversight of the Commonwealth’s implementation of the

Work.

45. The commonwealth::

ohtainediorigenerated by or
respect to the Site and/or the implementation of this Consent

Decree unless EPA agrees otherwise. All sampling results, tests,
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and/or data obtained by or on behdlf of the Commonwealth that are

subject to the Open Records Act shall be available to the

Settling Parties upon request.

46. Notwithstanding any provision of this Consent

Decree, the United States hereby retains all of its information
gathering and inspection authorities and rights, including

enforcement actions related thereto, under CERCLA, RCRA and any

— e |
-~

other applicable statutes or regulations.

h — ) ) XIT. ACCEéS

47. Commencing upon the date of lodging 6f this

Consent Decree, the Commonwealth agrees, without condition,

qualification, or payment of any fee, cost, or charge, and
subject only to the health and safe£y plan dévelop;d purguant to
the SOW in effect at the time access is required, to provide the
Settling Private Parties and their representatives, contractors,

and subcontractors, and the United-States and its — -

representativeé,'including EPA and its contractors, access at all

reasonable times to the Site and any property to which access is

i

~required for the implementation of this Consent Decree (to the

extent access to the property is controlled by the Commonwealth)
for the purposes of conducting any activity related to this
Consent Decree including, but not limited to:

a. Monitoring or implementing the Work;

b. Verifying any data or information submitted to
the United Sfates; ’ " ;

c. Conducting investigations relating to
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contamination at d¥ near the Site?
d. Obtaining samples;
e. Assessing the need for, ﬁlanning, or
implementing additional response actions at or near the Site.
f. Inspecting and copying records, operating
logs, contracts, or other documents maintained or generated by

Settling Defendants or their agents, consistent with Section

XXVIII (Reteﬁfion of Records); and ,

- g. Asse551ng compllance by Settling Defendants

with this Consent Decree.

The Commonwealth may raise disputes concerning its obligations

-under this Section in accordance with Section XXII (Dispute

Resolution).

48. To the extent that the Site or any other property
to which access is required for implementation of this Consent
Decree is owned or controlled by persons other than Settllng
Defendants, SettllnéwDefendants shall use best efforts to secure
from such persons access for Settling Defendants as yglf as for
the United States and its representatives, including, but not
limited to, EPA and its contractors, as necessary to effectuate
their respective obligations under this Consent Decree. For
purposes of this Paragraph, "best efforts" includes the payment
of reasonable sums of money in consideration of access. Such
access shall include, but is not limited to, acquiring the

"buffer zone," as deédribed in’the SOW. The Common&ealth shall

obtain and hold title to the buffer zone. Settling Private






I

P

i

|

-55-

* Parties shall fund the acquisition of the buffer zone as

a———

specified in the SOW up to a total cost of $750,000. 1In the
event the acquisition price for the buffer zone as specified in
the SOW exceeds $750,000, the éommonwealth"shall pay any amount
above $750,000. If any access required to complete the Work is
not obtained within 45 days of the date of entry of this Consent
Decree, or within 45 days of the date EPA notifies the Seﬁtling

Defendants in writing that additighal access beyond that

- - — -

previously secured is necessary, Settling Defendants shall
promptly notify the United States, and shall includé in that

notification a summary of the steps Settling Defendants have

. taken to attempt to obtain access. In the event the United

States determines that the Settling Defendants have been unable
to obtain access, the United States may, as it deems appropriate,
assist the Settling Defendants in obtaining access. Settling

Private Parties shall reimburse thé-United States, in ageordance

s

with the proce&ures in Section XIX (Reimbursement of Response
Costs), for the costs incurred by the United States in &btaining
access, but Settling Private Parties’ obligation to pay for the
buffer zone and reimburse EPA‘s costs hereunder shall not exceed
$750,000. In the event that the cost of paying for the buffer
zone and reimbursing EPA hereunder exceeds $750,000, the
Commonwealth shall pay all additional costs incurred for the

buffer zone or by the United States in obtaining access.
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49. 'Nof&ithstandinq ény provision efmphis Consent’
Decree, the United States retains all of its access authorities
and rights, including enforcement authorities related thereto,

under CERCLA, RCRA and any other applicable statute or

regulations.

XITITI. REPORTING REQUIREMENTS
Settling Private Parties

50. In addition to any other requirement of this

Consent Decree, Settling Private Parties shall submit to EPA and

the Commonwealth during performance of the IRP two copies 6f

Mwritten:monthly progress reports that: (a) describe the actions

. which have been taken toward achieving compliance with this

-Consent Decree during the previous month; (b) include a summary

of all validated results of sampling and tests and all other data
received or generated by Settling Private Parties or their

contractors or agents in the prewiocus month; (c) i&eqtifyﬁall

work plans, and other plans and deliverables required by this

Consent Decree completed and submitted during the previous month;

(d) describe all actions including, but not limited to, data
collection and implementation of work plans, which are scheduled
for the next six weeks and provide other information relating to
the progress of construction, including, but not limited to,
critical path diagrams, Gantt charts and Pert charts; (e) include
information regarding ﬁercentage‘bf completion, unresolved delays
encountered or anticipated thaf may affect thé futufe schedule

for implementation of the IRP Work, and a description of efforts
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made to mitigate tﬁose delays or anticipated delays; (f) include
any modifications to the work plans or other schedules that N
Settling Private Parties have proposed to EPA or that have been
approved by EPA; and (g) describe all activities undertaken in
support of EPA’s revised Community Relations Plan during the
previous month and those to be undertaken in the next six weeks.
Settling Private Parties shall submit these progress reports to
EPA and the Commonwealth by the tenth day of every month
foliowing-the entri of tgis Consent Décree until the issuance of
tﬁe Certification of Completion of the IRP. If reguested by EPA,
the Parties shall also provide briefings for EPA to discuss the
brogress of the Work.

51. Settling Private Pafties shail noti}y'EPA‘of”any

material change in the schedule described in the required

progress réport for the performance of any activity, including,

-Qf work

but not limited to, data collectiomand implementation

plahs, no laté}wihan seven days ppior to the performance of the
activity. " j

52. Upon the occurrence of any event during
performance of the Work that Settling Private Parties are
required to report pursuant to Section 103 of CERCLA or Section
304 of the Emergency Planning and Community Right-to-Know Act
(EPCRA), or Kentucky statutory and regulatory requirements for
the notification of releases of hazardous substances, pollutants
or contaminants, Settiing Privéte Parties shall, within 24 hours

of thie onset of such event, orally notify the EPA Project
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Coordinator or the Alternate EPA ?roject Coordinator (in the

event of the unavailability of the EPA Project Coordinator) or,
in the event that neither the EPA Project Coordinator or |
Alternate EPA Project Coordinator is available, the Emergency
Response Section, Region IV, United Stétes Environmental .
Protection Agency. These reporting requirements are in addition

to the reporting required by CERCLA Section 103 or EPCRA Section

e

304.

-

days of the onset of such an event,

- 53. Within 20

Settling Private Parties shall furnish to Plaintiff a written

report, signed by the Settling Private Parties’ Project

. Coordinator, setting forth the events which occurred and the

measures taken, and to be taken, in response thereto and shall
comply with Kentucky statutory and regqulatory requirements for
the notification of releases of hazardous substances, pollutants,

or contaminants. Within 30 days of—the conclusion of .such an

event, Settliﬁéhbrivate Parties shall submit a report setting

forth all actions taken in response thereto.

54. Settling Private Parties shall submit seven copies
of all plans, reports, and data required by the SOW, the IRP RD
and RA Work Plans or any other approved plans to EPA in
accordance with the schedules set forth in such plans. Settling
Private Parties shall simultaneously submit two copies of all

such plans, reports and data to the Commonwealth.
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Commonwealth.

55. In addition to any other requirement of this
Consent Decree, the Commonwealth shall submit to EPA eveéry six
mgnthﬁwggpingupgrfbfﬁéﬁééVdf the BoRP two copies of written
preogress:-reports. that: (a) describe the actions which have been-
taken toward achieving compliance with this Consent Decree during
the previous six month period; (b) include a summary of all

validated results of sampling and tests and all other data

— -

recéived ;r generaéed by the Commonweglth or its contractors or
agents in the previous six month period; (c) identify all work
plans, and other plans and deliverables required by this Consent
_Decree completed and submitted during the previous six month
period; (d) describe all actions iﬁcluding, 5ut nog limiéed to,
data collection and implementation of work plans, which are
scheduled for the next six month period and provide other
information relating to the progregss—of constructlon, anludlng,
but not limited to,‘;rltlcal path diagrams, Gantt charts and Pert
" charts; (e) include information regarding percentage of °
-completion, unresolved delays encountered or anticipated that may
affect the future schedule for implementation of the BoRP Work,
and a description of efforts made to mitigate those delays or
anticipated delays; (f) include any modifications to the work
plans or other schedules that the Commonwealth has proposed to
EPA or that have been approved by EPA; and (g) describe all

activities undertaken in suppoft of EPA’s revised Community

Relations Plan during the previous six month period and those to
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be undertaken in tﬁe next slx month period. The Commonwealth
shall submit these progress reports to EPA by the thirtieth day
of every six month period following the entry of this Consent
Decree until the issuance of the Certification of Completion of
the BoRP. If requested by EPA, the Parties shall also provide
briefings for EPA to discuss the progress of the Work.

56. The Commonwealth shall notify EPA of any change in
the schedule described in the reqiired progress report for the “
performanse of any sctivlfy, including, but not limited to, data
collection and implementation of work plans, no later than seven
days prior'to the performance of the activity.

57. Upon the occurrence of any event during
performance of the Work that the Coﬁmonwsalth is rséuireduto
report pursuant to Section 103 of CERCLA or Section 304 of the
Emergency Planning and Community Right-to-Know Act (EPCRA), or
Kentucky statutory and regulatory.requirements for- the-.l
notification of releases of hazardous substances, pollutants or
contaminants, the Commonwealth shall, within 24 hours_Of’the
onset of such event, orally notify the EPA Project Coordinator or
the Alternate EPA Project Coordinator (in the event of the
unavailability of the EPA Project Coordinator) or, in the event
that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, the Emergency Response Section, Region
IV, United States Environmental Protection Agency: These
reporting requirements are in addition to the reporting required

by CERCLA Section 103 or' EPCRA Section 304.
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58. Witﬁin 20 days of the onset of such an event, the
Commonwealth shall furnish to Plaintiff a written report, signed
by the Commonwealth’s Project Coordinator, setting forth the
events which occurred and the measures taken, and to be taken, in
response thereto and shail combly with"Kentucky statutory and
regulatory requirements for the notification of releases of
hazardous substances, pollutants, or contaminants. - Within 30

days of the conclusion of such an event, the Commonwealth shall

submit a report setting forth all actions taken in response

thereto.

59. The Commonwealth shall submit seven copies of all

“ plans, reports, and data required by the SOW, the BoRP Work Plans

or any other approved plans to EPA in accordance with the
schedules set forth in such pléns.’

60. All reporﬁs and other documents submitted by
Settling Defendants to EPA (other<than the required progress
reports referféa.to_above) which purport to document Segtling
Defendants’ compliance with the terms._of this Consenﬁ_Décree.

shall be signed by an authorized representative of the respective

Settling Defendants.

XIV. SUBMISSIONS REQUIRING AGENCY APPROVAL
Settling Private Parties.

61. After review of any plan, report or other item
which is required to be submitted for approval pursuant to this
Consent Decree, EPA, after reasonable opportunity for reyview and

comment by the Commonwealth, shall: (a) approve, in whole or in
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part, the submissign; (b) approve the submiss%g? upon specified
conditions; (c) modify the submission to cure the deficiencieé;
(d) disapprove, in whole or in part, the submission, directing
that the Settling Private Parties modify the submission; or (e)
any combination of the above. . | "
62. In the event of approval, approval upon

conditions, or modification by EPA, pursuant to Paragraph 61(a),
(b), or (c), Settling Private Parties shall proceed to-féiéwgﬁy
abtian re&uired byu£he pian, report, ;r other item, as éépfbved
o£ modified by EPA, subject only té their right to invoke the

dispute resolution procedures set forth in Section XXII with

fespect to the modifications or conditions made by EPA. If such

submission has a material defect and EPA modifies the submission
to cure the deficiencies pursuant to Paragraph 61(c), EPA retains

its right to seek stipulated penalties, as provided in

Section XXIII. T =

63. a. Upon receipt of a notice of disapproval
ﬁursuént to Paragraph 61, Settling Private Parties shall, within
14 days or such other time as specified by EPA in such notice,
correct the deficiencies and resubmit the plan, report, or other
item for approval. Except as provided in Paragraph 67, below,
any stipulated penalties applicable to the submission, as
provided in Section XXIII, shall accrue during the 14-day period
or otherwise specified period but shall not be payable unless the
resubmission is disapbroved or.modified due .to a maﬁerial defect

as provided in Paragraph 61.
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b. ~—Nc:twithstandincj the receipt of a notice of
disapproval pursuant to Paragraph 61,‘Settling Private Parties
shall proceed, at the direction of EPA, to take any action
required by any non-deficient portioﬁ of the submission that does
not depend upon the disapproved portioﬂ for implementation.

Implementation of any non-deficient portion of a submission shall

not relieve Settling Private Parties of any liability for

R
- .

stipulated penalties under Section XXIII.
- 64. In the event that a resubmitted plan, report or
other item, or portion thereof, is disapproved by EPA, EPA may
again'require the Settling Private Parties to correct the
"defiéiencies, in accordance with the preceding Paragraphs. EPA

shall also have the right to amend or develop the plan, report or

other item. Settling Private Parties shall implement any such

plan, report, or item as amended or developed by EPA subject only

to their right to invoke the procedures set forth in Seg;%on XXII
(Dispute ResolﬁEion;j“ | ?

65. If, upon resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect, Settling
Private Parties shall be deemed to have failed to submit such
plan, report, or item timely and adequately unless Settling
Private Parties invoke the dispute resolution procedures set
forth in Section XXII (Dispute Resolution) and EPA’s action is
overturned pursuant to that Section. The provisions of

Section XXII (Dispute Resolutiéu) and Section XXIII (Stipulated

Penalties) shall govern the implementation of the Work and
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accrual and paymen£ of ény stipulated penalfies during Dispute'
Resolution. If EPA’s disapproval or modification is upheld,
stipulated penaltie; shall accrue for such violation from the
date on which the initial submission was originally required, as
provided in Section XXIII (Stibulated ?enalties). "
66. All plans, reports, and other items required to be

submitted to EPA under this Consent Decrée shall, upon approval

or modification by EPA, be enforceable under this Consent Decree.

-

In the event EPA approves or modifies a portion of a plan,

report, or other item required to bé submitted to EPA under this
Consent Decree, the approved or modified portion shall be
enforégable under this Consent Decree.

67. Notwithstanding the foregoing provisions of this
Section, EPA will not unilaterally modify a deficient initial
submittal unless it has first given the Settling Private Parties
one opportunity to correct the deficiency. -Stipulatgdﬁgggalties
shall not accrﬁ;-duégﬁg the period provided to Settlinéﬂgrivate
Parties in this Paragraph to correct deficiencies in_gn’initial
submittal if EPA determines that the initial submittal was made
in good faith and was timely.

Commonwealth.

68. After review of any plan, report or other item
which is required to be submitted for approval pursuant to this
Consent Decree, EPA, after reasonable opportunity for review and

comment by the Common&ealth, shall: (a) approve, in whole or in

part, the submission; (b) approve the submission upon sﬁécifiedi
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conditions; (c):moaify the submission to cure the deficiencies;
(d) disapprove, in whole or in part, the submission, directing
that the Commonwealth modify the submission; or (e) any
combination of the aﬁove.

69. In the event of approvai, approval upon
conditions, or modification by EPA, pursuant to Paragraph 68 (a),
(b), or (c), the Commonwealth shall proceed to take any aétion
required by the plan, report, or other item, as approved or
modified Ly EPA, sdbject*only to its ;ight to invoke th;‘diépute
resolution procedures set forth in Section XXIII with respect to

the modifitations or conditions made by EPA. If such submission

~has a material defect and EPA modifies the submission to cure the

deficiencies pursuant to Paragraph:GB(c), EPA retains ité right
to seek stipulated penalties, as providea in Section XXIII.

70. a. Upon receipt of a notice of disapprovai
pursuant to Paragraph 68, the Commonwéalth shall,'Wighigi}4 days

or such other time as specified by EPA in such notice, correct

" the deficiencies and resubmit the plan, report, or other' item for

approval. Except as provided in Paragraph 74, below, any
stipulated penalties applicable to the submission, as provided in
Section XXIII, shall accrue during the l4-day period or otherwise
specified period but shall not be payable unless the resubmission
is disapproved or modified due to a material defect as provided
in Paragraph 68.

b. Notwithstan&ing the receipt of a notice of

disapproval pursuant to Paragraph 68, the Commonwealth shall
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proceed, at the-direction of EPA, to take any action required by

any non-deficient portion of the submission that does not depend

upon the disapproved portion for implementation. Implementation

of any non-deficient portion of a submission shall not relieve
the Commonwealth of any liability for S£ipu1ated penalties under
Section XXIII.

71. 1In the event that a resubmitted plan, report or

other item, or portion thereof, is disapproved by EPA, EPA may

-

again require the Commonwealth to correct the deficiencies, in
accordance with the preceding Paragraphs. EPA shall also have

the right to amend or develop the plan, report or other item.

~ . The Commonwealth shall implement any such plan, report, or item

as amended or developed by EPA subjéct only to the Commonwealth’s

right to invoke the procedures set forth in Section XXII (Dispute

Resolution).

72. If, upon resubmission;—a plan, report, or_item is

disapproved or modified by EPA due to a material defect, the

~Commonwealth shall be deemed to have failed to submit such plan,

report, or item timely and adequately unless the Commonwealth
invokeé the dispute resolution procedures set forth in Section
XXII (Dispute Resolution) and EPA’‘s action is overturned pursuant
to that Section. The provisions of Section XXII (Dispute
Resolution) and Section XXIII (Stipulated Penalties) shall govern
the implementation of the Work and accrual and pa&ment of any
stipulated penalties during Diépute Resolution. If EPA’s

disapproval or modification is upheld, stipuléted penalties shall
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. accrue for such violation from the aate on which the initial

submission was originally required, as provided in Section XXIII

(Stipulated Penalties).

73. All plans, reports, and other items required to be

submitted to EPA under this Consent Decree shall, upon approval

or modification by EPA, be enforceable under this Consent Decree.

In the event EPA approves or modifies a portion of a plan,

report or other item required to be submitted to EPA under this

-

Consént Decree, the approved or modlfled portion shall be

enforceable under this Consent Decree.

74. Notwithstanding the foregoing provisions of this

.Section, EPA will not unilaterally modify a deficient initial

submittal unless it has first given the Commonwealth an

” opportunity to correct the deficiency. Stipulated penalties

shall not accrue during the period provided to the Commonwealth

in this Paragraph to correct defieiencies in an iﬁitiel;ﬁgbmittal

if EPA determines that the initial submittal was made in good

" faith and was timely. - o

XV. PROJECT COORDINATORS

75. Mikhin

uDefendantsant

Coordinator initially designated is changed, the identity of the

successor will be given to the other Parties at least five
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"working days befor;'the change octurs, ﬁnless_}gpracticgblé, but
in no event later than the actual day the change is made. The
Settling Defendants’ Project Coordinators shall be subject to
disapproval by EPA and shall have the technical expertise
sufficient to adequately oversee all a;pects of the Work. The
Settling Defendants’ Project Coordinators shall not be attorneys
for any of the Parties in this matter. Settling Defendants’

e e

— Project Coordinators may assign other representatives, inc}uding.
othgf contractors,‘ﬁo se;ve as Site répresentatives for EVéfsight
of performance of daily operations during Remedial Activities.

76. Plaintiff may designate other representativés,

- including, but not limited to, EPA employees and federal
contractors and consultants, to obéerve and ﬁonito; the progress
of any activity undertaken pursuant to this Consent Decree.

EPA’s Project Coordinaﬁor and Alternate Project Coordinator shall
2= have the authority lawfully vested in a Remedial beje;;iyanager
(RPM) and an dh:écéne Coordinator (0SC) by the National,
Contingency Plan, 40 C.F.R. Part 300.. In addition, EPA’s Project
Coordinator or Alternate Project Coordinator shall have
authority, consistent with the N;tional Contingency Plan, to halt
any Work required by this Consent Decree and to take any
necessary response action when he/she determines that conditions
at the Site constitute an emergency situation or may present an

immediate threat to public health or welfare or the environment

due to a release or threatened release of Waste Material.. EPA
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shall use its best efforts to avoid or minimize any work stoppage

ordered under this Consent Decree.

XVI. ASSURANCE OF ABILITY TO COMPLETE WORK

77. Settling Privatée Parties. Within 30 days of entry

of this Consent Decree, Settling Private Partiés shall.estabidishi.:-- -

-

" a. A surety bond Guaranteeing performance of the

b. One or more irrevocable letters of credit;

c. A trust fund;

d. A guarantee to perform the IRP Work by one or
more parent corporations or subsidiaries, or"by on; or méfe
unrelated corporations that have a substantial business

relationship with at least one of the Settling Private Parties;

i . - _
& —,

or T =
5. A demonstration that one or more of the
Settling Private Parties satisfies the requirements of 40 C.F.R.
§ 264.143(f).
X 78. 1If the Settling Private Parties seek to
demonstrate financial assurance as set forth in Paragraph 77
through a guarantee by a third party, Settling Private Parties

shall demonstrate that the guarantor satisfies the requirements

of 40 C.F.R. § 264.143(f). If Settling Private Parties seek to

demonstrate financial assurance by means of the corporate

guarantee or financial test pursuant to Paragraph 77.d or 77.e,
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‘they shall resubmi&'swoxn statements conveying the information
required by 40 C.F.R. § 264.143(f) annually, on the anniversary
of the effective date of this Consent Decree. 1In the event that
EPA determines at any time that the financial assurances provided
by the Settling Private Parties pursuaﬁt to this Section are
inadequate, Settling Private Parties shall, within 30 days of
receipt of notice of EPA’s determination, obtain and presént to
EPA for appréval one of the other forms of financial assurance -
1is£ed inoParagrapﬂ 77 of this Consen% Decree. Settlin&hPrivate

Parties’ inability to demonstrate financial ability to complete

the IRP Work shall not excuse performance of any activities

~required under this Consent Decree.

79. Obligations of the éommonwealfh, Doé and ﬁOD.
a. Pursuant to Paragraph.Bz.b of this Decree, in
the event of any action or occurrence after Certificatioﬁ of
Completion of the IRP which causes-or threatens td”causgié

release of Was%éhMaterial from the Site that constitutes an

" emergency situation or may present an immediate threat to public

health or welfare or the environment, &h

appropriate action to-preven

lease .or threat of release,: and to.give.sue

e S

th ragraphi«82:.

petific

AR AL

b. Pursuant to Paragraph 39 of this Consent

Decree, thexCommen
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the failure of the Commonwealth t6 perform its obligations under,
the consent Decree due to lack of funds or for any other reason,

or as the result of remedy (including design and/or

implementation) failure, or the failure of O & M. The Parties

agree that they intend the tern “catasérophic emergency" as used
in this Section to be read strictly and narrowly, in light of the

purpose of the Parties that assistance be provided under the

-

terms of this Paragraph only in the event of a truly cgfégirdﬁhic

emerdgency.
(2) Periodic Review. The assistance described

below shall also be made avai;able in the event that, after

_Certification of Completion of the IRP, the Commonwealth is

required by EPA to perform further fesponse éctions under Section
X of this Consent Decree (EPA Periodic Review), and the further
response actions are the direct result of a change in performance
criteria applied to the Site, othe¥~than the Perfofmapegi"
Standards, due to né;vfederal regulations or policy. Thé
assistance described below shall not be made available in the
event that the Commonwealth is required to perform (i) any
furthef response actions pursuant to Section IX (Additional
Response Actions) based on any reason specified therein,
including that the Work does not meet Performance Standards or
(ii) any further response actions pursuant to Section X (EPA
Periodic Review) because EPA determines that the femedy as
designed or implemented is not-sufficiently protective of human

health or the environment based on additional site-specific data.
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to Section 121 (c) ‘of CERCLA indicates that the Work is not

[PR——

protective of human health or the environment.

c. Pursuant to the terms of this Paragraph, the
United States Department of Energy ("DOE") and the United States
Department of Defense ("DOD") égree toMprovide certain financial"
assistance to the Commonwealth in particular circumstances
arising after the Certification of Completion of the IRP. The
assistance, to be described below, shall be provided by DOE and’
DOD-only in the foiiowin; circumstancés (the “Circumstanéés“):

(1) Emergency Response: The assistance to be
described below shall be made available by DOE and DOD in the

event of a catastrophic emergency after Certification of

~ Completion of the IRP which presenté an immediate threat tomthe

public health or welfare or the environment as the result of the
release or threatened release of Waste Material from the Site

requiring appropriate action pursuantto Paragraph 82.by-

"Catastrophic émefgency" shall mean an emergency which c;nnot be
prevented by due diligence on the part of the Commonwealth, such
as a natural disaster which affects the Site, including but not
limited to, an earthquake, high winds, tornado, landslide, or
forest fire. The term "catastrophic emergency" shall also
include emergencies resulting from unforeseeable human cause
which cannot be prevented by due diligence on the part of the
Commonwealgp, including but not limited to, vandalism, act ofy
war, arson, or insurréction. ihe term "catastrophicﬂemergency"

specifically does not include emergencies that are the result of
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the failure of the Commonwealth t6 perform its obligations under

———

the Consent Decree due to lack of funds or for any other reason,
or as the result of remedy (including design and/or
implementation) failure, or the faiiure of O & M. The Parties
agreé that they intend the terﬁ "cat&sérophic emergency" as used -
in this Section to be read strictly and narrowly, in light of the

purpose of the Parties that assistance be provided under the

B ——

terms of this Paragraph only in the event of a truly catas;rophic

emerdgency.

(2) Periodic Review. The assistance described

below shall also be made available in the event that, after

Certification of Completion of the IRP, the Commonwealth is

required by EPA to perform further response actions under Section

X of this Consent Decree (EPA Periodic Review), and the  further

" response actions are the direct result-of a change in performance

criteria applied to the Site, othq?ftﬁan"the.Perfdfhap@gju
Standards, due“EB né;-federal regulations or policy. Tpé
assistance described below shall not be made available in the
event that the Commonwealth is required to perform (i) any
further response actions pursuant to Section IX (Additional
Response Actions) based on any reason specified therein,
including that the Work does not meet Performance Standards or
(ii) any further response actions pursuant to Section X (EPA
Periodic Review) because EPA determines that the remedy as

designed or implementéd is not-sufficiently protectiﬁe af human

health or the environment based on additional site~specific data.







o)

-73-
The Commonwealth, DOE and DOD.agrée that they-intend that the
Circumstances under which assistance will be rendered as set
forth below are to bé read strictly and narrowly. *

d. Trust Fund.
(1) Within 180 days after the entry of the Consent

‘ommonwealth-will establish a trust upgerﬁan;f

Decree, thH

dagreement.the specific terms of which must be approved in advance ,

pos— — T e e

by 'DOE; “DOD and EPA ("Trust Agreement"). The Trust sha;} be
administered by a trustee approved in advance by DOE, DOD and

EPA. The corpus of the Trust shall include two separate

interest-bearing accounts. One account (the "Emergency

Account“), spall be used exclusively for Work performed in

accordance with paragraph 79.c for catastrophic émergencies and
periodic reviews until completion of the IMP. The Commonwealth
shall fund the account initially with $2 mllllon and fully fund

the account as set forth in 79.4. r3), below. A secondzaccount

evﬁapital;Agcoﬁnt?) shall be established with $3 million, to

o fund the cost of the FCP and any capital ‘construction
ects required of the Commonwealth by EPA that are not

,sﬁ%ﬁphi&?éhérgencigs"~qr Wopk'required puréuantthfpgrigﬁicg
e.~undéﬁ?éﬂh§§£§ggqgh,g,of‘;ggg_pggag;aphﬁf The corpus of the
Fund shall be invested in an apprbpfiate?fashion so that interest
or other appropriate return on investment is earned on the amount

placed in the Fund. ) )
(2) If the Commonwealth is unable to establish the

Trust Agreement within 180 days of entry of this Consent Decree







