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May 7,20 10 

Jeffrey DeRouen 
Executive Director 
Kentucky Public Service Commission 
21 1 Sower Boulevard 
P.O. Box 615 
Frankfort, KY 40601 

DEBORAH T. EVERSOLE 
DIRECT DIAL: (502) 568-5770 

deborab.eversole@skofirmaxn 
DIRECT FAX: 502-562-0970 

RE: PSC Case No. 2009-00110 

Dear Mr. DeRouen: 

Enclosed for filing in this case please find an original and ten copies of Nexus 
Please place Communications, Inc.'s Response to Commission Order Dated April 20, 20 10. 

your file stamp on the extra copy and return to me via our runner. 

If you have any questions concerning this filing, please do not hesitate to contact me. 
Thank you very much for your attention to this matter. 

Sincerely yours, 
rl 

Deborah T. Eversole 

DTE: jms 
Enclosures 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

PETITION OF NEXUS ) 
COMMUNICATIONS, INC. FOR ) 

CARRIER IN mNTUCKY 1 
1 

ADDITIONAL DESIGNATION AS AN ) 
ELIGIBLE TELECOMMUNICATIONS ) CASE NO. 2009-00110 

RESPONSE OF NEXUS COMMUNICATIONS, INC. 
TO COMMISSION ORDER DATED APRIL 20,2010 

Nexus Communications, Inc. (“Nexus,” or the “Applicant”), by counsel, files the 

following response to the Commission’s Order dated April 20, 2010 and issued simultaneously 

in a number of cases concerning eligible telecommunications status. In that Order, the 

Commission questioned its own jurisdiction to grant the requested relief, ,based on certain 

decisions of the United States District Court of Eastern Kentucky. 

1. First, with respect, the Commission mischaracterizes the holding of the Court in 

BellSouth Telecommunications, Inc. v. Kentucky Public Service Comm ’n, 3 :08-cv-00007-DCR 

(Feb. 22, 2010). In its April 20, 2010 Order, the Commission states that the Court “held that 

regional Bell Operating Companies do not have affirmative, ongoing obligations to permit the 

commingling of certain elements under 47 1J.S.C. Q 251 and 47 U.S.C. 5 271.” The holding of 



the Court is neither so broad nor so clear.’ In fact, the Court’s decision is most reasonably read 

to mean that regional Bell Operating Companies do have an affirmative, ongoing obligation to 

commingle Section 251 and Section 271 elements pursuant to 47 C.F.R. 8 51.309(f). The Court 

expressly held that “AT&T Kentucky must, upon request, perform the functions necessary for a 

competitive LEC to connect, attach, or otherwise link 5 251 elements with wholesale services” 

[Memorandum Opinion and Order at 231. The Court then defined Section 271 elements as 

“wholesale services” [Memorandum Opinion and Order at 221 (“any network element provided 

by AT&T Kentucky to a Competitive LEC is a ‘wholesale service”’). AT&T Kentucky, which 

argues that it is not obligated to commingle Section 25 1 with Section 271 elements, has appealed 

the District Court’s holding on this issue. See Notice of Appeal, Exhibit A hereto. It would not 

have done so if it believed that it had already prevailed. 

2. More essentially, the Commission’s jurisdiction over any particular unbundled 

network element or its pricing is not relevant to Applicant’s request for ETC status. The 

question the Commission must address pursuant to 47 U.S.C. $ 5  251 and 214(e) is whether 

unbundled network elements are actually being provided to the Applicant, not whether the 

Commission can order an incumbent carrier to provide elements, or to provide them at any 

particular price or configuration. As Applicant’s petition makes clear, those unbundled network 

elements are being provided to the Applicant. There is no question that the Commission retains 

The Court in its Memorandum Opinion and Order, at 22, discussing 47 C.F.R. 6 5 1.309(e) 
only, says that subsection (e) ”does not place any affirmative obligations on AT&T Kentucky.” 
That is accurate. That subsection of the FCC’s commingling regulation merely requires an 
incumbent to “permit” a competitor to commingle elements. The Court’s discussion of 47 
C.F.R. 5 5 1.309(f) -- which states that an incumbent must “perform the functions necessary” to 
commingle Section 25 1 elements with wholesale services - is very different, and appears in the 
next paragraph of the Memorandum Opinion and Order, as discussed above. 



authority under federal law to certify eligible telecommunications carriers, and there is no 

indication to the contrary in any of the court opinions the Commission cites in its April 20, 2010 

Order. 

3 .  Additionally, since access to UNEs applies specifically to Nexus's ETC authority 

to provide the Company's wireline service offering, Nexus utilizes a combination of its own 

facilities and the interconnected facilities of another carrier in regards to Nexus' wireless L,ow 

Income service offering. More specifically, the commercial agreement between Nexus and 

AT&T, which provides the company with access to UNEs, is a "negotiated" agreement under 

Section 252(a) and therefore is without regard to the standards set out in Sections 251 and 252. 

Under the agreement between the parties, Nexus obtains access to Section 25 l(c)(3) elements, in 

particular loop and transport. Numerous states have approved Nexus's application for ETC 

status. Applicant attaches, as Exhibit E3 hereto, the recent approvals from the New Jersey and 

Maryland commissions. 

4. Finally, Applicant requests only low income, and not high cost, federal universal 

service support. Refusal to granting ETC status as requested in the Application will serve no 

legal or policy principle. It will only limit the choices of low-income Kentuckians. 

Douglas F. Brent 
STOL,L KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202-2828 
Telephone: (502) 333-6000 

Counsel for Nexus Communications, Inc. 





Case 3:08-cv-00007-DCR Document 69 Filed 03/22/10 Page 1 af 4 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF JKENTUCKY 

CENTRAL DIVISION 
AT FRANKFORT 

RELLSOUTH 
TELECOMMUNICATIONS, INC., 

Plaintiff, 
V. 

KENTUCKY PTBLIC SERVICE 
COMMISSION; DAVID L. 
ARMSTRONG, in his official capacity 
as Chairman of the PSC, as successor to 
MARK DAVID GOSS, in his official 
capacity as Chairman of the PSC; 
JAMES W. GARDNER, in his official 
capacity as Vice Chairman of the PSC, 
as successor to CAROLTNE PITT 
CLARK, in her official capacity as a 
Commissioner of the PSC; and Charlie 
Borders, in his official capacity as 
Comissioner of the PSC, as successor 
to JOHN W. CLAY, in his official 
capacity as Commissioner of the PSC; 
SOUTHEAST TELEPHONE INC.; and 
COMPETITIVE CARRIERS OF 
SOTJTH, INC. 

De fendan t s . 

Civil Action No. 3:08-07-DCR 
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NOTICE OF APPEAL 

Notice is hereby given that Plaintiff BellSouth Telecommunications, Tnc., 

d/b/a AT&T Kentucky (“AT&T Kentucky”) hereby appeals to the United States 

Court of Appeals for the Sixth Circuit from those portions of the Memorandum 

Opinion and Order (DN 66) and the Judgment (DN 67) entered in this action on 

February 22,20 10, that denied AT&T Kentucky’s request for declaratory and 

injunctive relief and that addressed AT&T Kentucky’s obligation to commingle 

network elements. 

Messrs. Armstrong, Gardner and Borders succeeded to the positions held by 

Mr. Goss, Ms. Clark and Mr. Clay, respectively, and were automatically 

substituted as parties in their official capacities pursuant to Fed. R.Civ. P. 25(d). 

Respectfully submitted, 

/s/  Mark R. Overstreet 
Mark R. Overstreet 
STITES & €€A.RI~ISON PLLC 
421 West Main Street 
P.O. Box 634 
Frankfort, Kentucky 40602-0634 

Mary R. Keyer 
BELLSOUTH TELECOMMUNICATIONS, 
INC . 
601 West Chestnut Street, Room 407 
Louisville, Kentucky 40203 
(502) 582-8219 (502) 223-3477 

2 
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March 22,20 IO 

Of Counsel: 
Brendan J. Crimmins 
KELLOGG, HUBER, HANSEN, TODD, 

1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

EVANS & FIGEL, P.L.L.C. 

(202) 326-7900 

Counsel for BellSouth Telecommunications, Inc., d/b/a A T&T Kentucky 

3 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 22"d day of March, 2010, I electronically filed 
the foregoing Notice of Appeal with the Clerk of the Court by using the CWECF 
system, which will send a notice of electronic filing to the following: 

Deborah T. Eversole 
STOLL KEENON OGDEN, PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

Bethany Bowersock 
SOIJTHEAST TELEPHONE, INC. 
106 Power Drive 
Pikeville, Kentucky 4 1502 

Tiffany J. Bowman 
J.E.B. Pinney 
PUBLIC SERVICE COMMISSION 

OF KENTUCKY 
2 1 1 Sower Boulevard 
P.O. Box 615 
Frankfort, Kentucky 40602-06 15 

Douglas F. Brent 
STOLL KEENON OGDEN, PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 

Is/ Mark R. Overstreet 
Mark R. Overstreet 
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Nexus Wireless Inc. Designation as 
Eligible Telecommunications Carrier in New Jersey 

BPU DOCKET NO. TOO9040331 

Anthony Centrella, Director 
Division of Telecommunications 
Board of Public Utilities 
Two Gateway Center 
Newark, NJ 07102 

John DeLuca 
Bruce Gallagher 
Board of Public Utilities 
Two Gateway Center 
Newark, NJ 07102 

LaWanda Gilbert, Esq. 
Board of Public Utilities 
Two Gateway Center 
Newark, NJ 07102 

Kenneth Sheehan, Esq. 
Jessica Campbell, Esq. 
124 Halsey Street, Floor 
Newark, NJ 07102 

Jose Rivera-Benitez 
Ratepayer Advocate 
Division of Rate Counsel 
31 Clinton Street, 1 lth Floor 
P.O. Box 46005 
Newark, NJ 07101 

James Laskey, Esq. 
Norris, McLaughlin & Marcus P.A, 
721 Route206 
Bridgewater, New Jersey 08807 



S T A T E  O F  M A R Y L A N D  COMI\IISSIONERS 

DOUGLAS R. M. NAZARIAN 
CHAIRMAN 

HAROLD D. WILLIAMS 
SUSANNE BROGAN 

LAWRENCE BRENNER 
THERESE M. GOLDSMITH 

P U B L I C  S E R V I C E  C O M M I S S I O N  

#4,4/7/10 AM, ML# 121337, TE-10095 

April 7,20 10 

Erik J. Cecil, Esq. 
Nexus Communications, Inc. 
3 150 E. Yarrow Cir. 
Superior, CO 80027 

Dear Mr. Cecil: 

The Commission has reviewed the Petition for Designation as an Eligible 
Telecommunications Carrier in the Territory of Verizon Maryland, Inc. for the Limited Purpose 
of Offering Lifeline and Linkup services filed on February 8, 2010 by Nexus Communications, 
Inc. 

After considering this matter at the April 7, 2010 Administrative Meeting, the 
Commission granted the Company designation as an Eligible Telecommunications Carrier for 
the limited purpose of offering Lifeline service to qualified households as specified in the 
application pursuant to 47 U.S.C. 214(e) for the service territory specified in the application 
following a 30-day comment period. 

By Direction of the Commission, 

Terry J. R.omine 
Executive Secretary 

TJWgjd 

WILLIAM DONAL,D SCHAEFER TOWER e 6 ST PAUL STREET e BALTIMORE, MARYLAND 21202-6806 

410-767-8000 e Toll Free. 1-800-492-0474 e FAX: 410-3.33-6495 

MDRS: 1-800-735-2258 (TTYNoice) 0 Website: www psc state md.us 


