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PUBLIC SERVICE 
CQ M M I ss IO N 

COMMONWEALTH OF KENTUCKY 

BEFORE THE PIJBLIC SERVICE COMMISSION 

THE APPLICATION OF EAST KENTUCKY 
POWER COOPERATIVE, INC., FOR 
APPROVAL OF AN AMENDMENT TO ITS 
ENVIRIONMENTAL COMPLIANCE PLAN 
AND ENVIRONMENTAL SURCHARGE 

Case No. 2008-001 15 

JOINT MOTION FOR APPROVAL OF 
SETTLEMENT AGREEMENT 

This Joint Motion for Approval of a Settlement Ageemeiit is submitted to the Public Service 

Coinmission (tlie “Commission”), by and between East Kentucky Power Cooperative, hic., (liereinafter 

referred to as “EKPC”); and Ihitucky hidustrial Utility Customers, hic. (hereinafter referred to as 

“KIIJC”), hereinafter collectively referred to as the “Parties.” hi support of this Motion, the Parties 

hereto state to the Commission as follows: 

1. The Parties to this Motion have participated in extensive discovery, reviewed EKPC’s 

Application aiid pre-filed direct testimony aiid ICIUC’s prepared testimony, participated in settlement 

conferences with tlie Coinmission staff 011 July 23 and July 30, 2008, aiid engaged in additional 

discussions by teleconference. The Parties have discussed and resolved all issues in the case, including 
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the amount of increase in the surcharge, the tiiniiig and the rate of return, and subinit the Settlemeiit 

Agreement, attached liereto as Exhibit 1 as a fiill and unanimous settleinerit of the case. 

2. Supplemental Direct Testimony of David G. Eaines, attached hereto as Exhibit 2, explains the 

basis of tlie Settleinelit Agreeiiieiit aiid tlie issues resolved between the Parties. The Parties contend that 

tlie tenns of tlie Settlement Agreement coinply with tlie requirements of IUiS 5278.183, in that they 

represent a reasonable and cost-effective plan aiid surcliarge for coiiipliaiice with applicable 

eiivironrneiital requirements, aiid a reasonable retuni on sucli coinpliance-related capital expenditures. 

3. hi addition, the adoption of this Settlement Agreeinent will eliminate the iieed for the 

Coinmission and the parties to expend significant resources in litigation of this proceeding, and 

eliminate tlie possibility of, and any need for, rehearing or appeals of the Commission’s filial order 

herein. It is tlie position of the parties liereto that. tlie Settleinelit Agreement is supported by sufficient 

and adequate data and iiifonnatioii, and is entitled to approval by the Commission. 

WHEREFORE, The Parties hereto hereby inove the Commission to accept and approve the 

Settlement Agreement of the Parties, arid to enter an order to that effect in this case. 

Respectfully submitted 

Charles A. Lde, Esq. 
Corporate Counsel 
4775 L,exingtoii Road 
P. 0. Box 707 
Winchester, ICY 40392-0707 

COUNSEL FOR 
EAST KENTUCKY POWER COOPElZATIVE, INC. 
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/(q & h& Jzctm+aq 
Michaef L,. Ktirtz, Esq. 
Ktiit J. Boehn, Esq. 
BOEHM, KURT2 & LOWRY 
36 East Seventh Street, Suite 15 10 
Cinciimati, Ohio 45202 

COUNSEL FOR KENTIJCKY INDUSTRIAL 
UTILITY CUSTOMERS INC. 
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CERTIFICATE OF SERVICE 

This is to certify that aii origiiial aiid 10 copies of the foregoing Joiiit Motion for Approval of 

Settleineiit Agreeineiit in the above-styled case were delivered to the office of Stephanie L,. Stuinbo, 

Executive Director of the Public Service Commission, 2 1 1 Sower Boulevard, Fraidcfort, KY 40601 , aiid 

copies were iiiailed to Micliael L. Kui-tz, Esq., and K~ii-t Boelm, Esq., 36 East Seventh Street, Suite 

15 10, Ciiiciimati, Ohio 45202, this st” day of August, 2008. 

Charles A. Lile 
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COMMONWEALTH OF ImNTUCKY 
BEFORE THE PIJBLIC SERVICE COMMISSION 

THE APPLICATION OF EAST KENTUCKY 
POWER COOPERATIVIE, INC., FOR 
APPROVAL, OF AN AMENDMENT TO ITS 
ENVIRONMENTAL COMPLIANCE PLAN AND 
ENVIRONMENTAL SURCHARGE 

Case No. 2008-00115 

SETTLEMENT AGREXMENT 

PUBLIC SERVICE 
COMMISSION 

This Settlement Agreement, is entered this 6“’ day of August, 2008, by and between East Kentucky 

Power Cooperative, Inc., (hereinafter refei-red to as “EKPC”) and Kentucky Industrial Utility Customers, Inc. 

(hereinafter referred to as “KNC”). 

WITNESSETH: 

WHEREAS, EKPC filed an Application with the Kentucky Public Service Coinmission (the 

“Comnission”) 011 March 28, 2008, which was subsequently accepted for filing on April 28, 2008, for approval 

of an amendinent of its Environmental Coinpliance Plan and Enviroiiniental Surcharge to add new environmental 

coinpliance projects, effective on May 1, 2008. 

WHEREAS, The Coinmission, by order dated April 24, 2008, set the effective date of the proposed 

amendment for October 27, 2008, based on the statutory six month review period running fiorn the April 28, 

2008 acceptance date of the Application. 

WHEREAS, K N C  was made a party to PSC Case No. 2008-00 1 15 by an order of the Coinmission dated 

May 12,2008. 



WHEREAS, the Parties to the above-referenced case participated in extensive discovery, reviewed 

EKPC’s pre-filed direct testimony and KTUC’s prepared testimony from Lane Kollen, participated in settlement 

conferences with the Commission staff on July 23 and J ~ l y  30, 2008, and engaged in additional discussions by 

teleconference. 

WHEREAS, the Parties have discussed and resolved the issues of the amount of the increase in EKPC’s 

Environmental Surcharge, the rate of return, the timing of such changes and all other issues in the case. 

WHEREAS, The Parties desire to settle the issues in the above-referenced case based on the terms 

contained in this Settlement Agreement. 

NOW, THEREFORE, for and in consideration of the premises arid conditions set forth herein, the Parties 

hereby agree, as follows: 

1. 

2. 

3. 

4. 

5 .  

6. 

7. 

The Parties agree that EKPC’s Base Environmental Surcharge Factor (“BESF”) shall be increased by 
$1 ,0 12,000, to reflect the Times Interest Earned Ratio (“TIER”) retui-ri currently recovered in base rates 
on Construction Work In Progress (“CWIP”) amounts relating to projects existing as of September 30, 
2006, and added to EICPC’s Environinental Compliance Plan in this case. 

The Parties agree that EKPC’s TIER for the Environmental Surcharge shall be raised to 1.35, subject to 
EKPC’s ageeinent to credit the surcharge in January 2009 by any amount of EKPC net margins for the 
twelve months ending December 3 1, 2008 that exceeds a 1.35 TIER return, up to a maximum amount of 
$3,500,000. 

The Parties agree that EICPC will certify to the Commission, and EKPC member system Owen Electric 
Cooperative will also certify to the Conmission, that they will make no proposals in this case, or in PSC 
Case No. 2007-00378, to change the existing methodology for the allocation of the Environiiiental 
Surcharge to customers. 

The Parties agree that the clianges to EICPC’s Environmental Compliance Plan and Environmental 
Surcharge will be effective for service rendered on and after November 1, 2008, to facilitate EKPC’s 
billing cycle. 

All other changes to EKPC’s Environiiiental Compliance Plan and Environiiiental Surcliarge shall be 
made as proposed in EKPC’s Application. 

The Parties request that the Commission suspend the remainder of the Procedural Schedule established 
for this case, and schedule appropriate proceedings for review and approval of this Settlement 
Agreement. 

The Parties agree that if the Commission materially alters this Settlement Agreement, then either Party to 
this Agreement niay elect to witlidraw its consent to this Settlement Agreement and the Settlement 



Agreement will be null and void. Before withdrawing from the Settlement Agreement the Parties agree 
to renegotiate in good faith to try to reach a supplemental settlement. 

8. This Settlement Agreement is subject to the approval of the Canmission and shall not be deemed to 
affect the jurisdiction of the Conmission or to in any way supersede Chapter 278 of the Kentucky 
Revised Statutes. 

9. The Parties agree that this Settlement Agreement is reasonable given EKPC’s status as an electric power 
cooperative, owned by its inenibers, rather than an investor-owned utility, and the particular 
circuinstances in this proceeding. Nothing in this settlement shall be considered as precedent in future 
cases before the Coinmission. 

10. Upon fornial adoption arid acceptance by the Cormnission of this Settlement Agreement as a full 
resolution of EKPC’s proposed amendment of its Environmental Compliance Plan and Environmental 
Surcharge, the Parties agree that no petition for rehearing, pursuant to KRS 3278.400, nor any appeal, 
pursuant to KRS 3278.410, will be filed by either Party regarding this case. 

IN WITNESS WHEREOF, the duly authorized counsel for the Parties have affixed their signatures to 

this Settlement Agreement on the date first above written. 
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Charles A. Lde, Esq. 
Corporate Counsel 
4775 Lexington Road 
P. 0. Box 707 
Winchester, KY 40392-0707 

CO'IJNSEL FOR 
EAST Kl3NTUCKY POWER COOPERATIVE, INC. 
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Michael L.. Kurtz, Esq. 
Kurt J. Boehm, Esq 
BOEHM, ICURTZ Sr LOWRY 
36 East Seventh Street, Suite 15 10 
Cincinnati, Ohia 45202 

COUNSEL FOR KENTUCKY INDUSTRIAL 
UTILITY CUSTOMERS INC. 
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COMMONWEALTH OF KENTUCKY 
BUG os 2008 

BEFORE THE PUBLIC SERVICE COMMISSION PUBLIC SERVICE 
co M Iw I ss IO Id 

In  the Matter of: 

THE APPLICATION OF EAST KENTUCKY 
POWER COOPERATIVE, INC., FOR APPROVAL 
OF AN AMENDMENT TO ITS ENVIRONMENTAL 
COMPLIANCE PLAN AND ENVIRONMENTAL ) 
SURCHARGE ) 

) 
) CASE NO. 
) 1 5  2008-001 

SUPPLEMENTAL TESTIMONY O F  DAVID G. EAMES 
ON BEHALF OF EAST KENTUCKY POWER COOPERATIVE, INC. 

22 Q. Please state your name, business address and occupation. 

23 A. My name is David G. Eaines, East Kentucky Power Cooperative (“EISPC”), 4775 

24 Lexington Road, Winchester, IGxituclcy 4039 1. I am Cliief Financial Officer for 

2.5 EKPC. 

26 Q. Have you previously filed prepared testimony in this case? 

27 A. Yes, I submitted direct testiiiiony wliicli was designated as Exhibit 1 to tlie 

28 Application filed in this case. 

29 Q. What is the purpose of your supplemental testimony? 

30 A. The purpose is to explain the circumstances aiid discussions which led EIQC aiid 

3 1 Keiitriclcy Iiidnstrial Utility Customers, Inc. (“ICRJC”) to enter tlie Settlement 

32 Agreement which is being entered in tliis case. 

33 Q. Are you sponsoring any supplemental exhibits in this proceeding? 

34 A. Yes. I ani sponsoring Exhibits DGE-Supplemental 1 through 4. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

is Q. 

16 

DGE - Supplemeiital 1 is an update tluougli Julie 2008, of EKPC’s rolling 12- 

inontli margins, Tiines Interest Earned Ratio (“TIER,) and Debt Service 

Coverage (“DSC”) ratio. DGE - Suppleineiital 2 is tlie same as DGE - 

Supplemental 1 except that tlie one-time book income pickup of $1.5,857,.5 16 

froiii EKPC’s settlement of a lawsuit with the Eiiviroimeiital Protection Agency 

(“EPA”), iiiade in December 2007, has been removed from the rolling 12-inontli 

margin, TIER and DSC. DGE - Supplemental 3 is a financial analysis of EIWC’s 

first 6 nioiiths of 2008, plus tlie budget for tlie remaining 6 months of 2008, to 

give a projection of what EKPC’s 2008 actual results iiiiglit be. It also calculates 

tlie miiiiiriuin margins required to meet the DSC covenant in tlie RUS Mortgage 

aiid the Credit Facility. DGE - Supplemental 4 calciilates tlie best 2 out of 3 

years TIER and DSC for the years 2006 & 2007. It also projects 2008 TIER and 

DSC levels, based upon the projection of EKPC year-end margins in DGE - 

Supplemeiit 3. 

Have EKPC and KIUC reached an agreement on an appropriate TIER level 

for the EKPC environmental surcharge? 

17 A. 

18 

19 

20 

21 

22 

23 

Yes ,  EKPC and KJUC have agreed upon tlie 1.35 TIER level, with coinniitirieiits 

by EIQC to credit to tlie surcharge any 2008 iiet margins which exceed that level, 

up to $3.5 million. EKPC requested a 1.35 TIER level for tlie surcliarge, not 

simply because it was the level granted in EICPC’s most recent base rate case, but 

because EKPC’s fiiiaiicial difficulties, explained in detail in that case, have not 

iiiiproved to tlie point that such a TIER level is no longer needed. EKPC provided 

to KIUC current financial repoi-ts and budget information for the remainder of 

2 



1 

2 

3 Q. 

4 

5 A. 

6 

7 

8 

9 

10 

I 1  

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 Q. 

22 

23 A. 

24 

2008 wliicli deiiioiistrate EKPC is not “over-eaiiiiiig”, aiid that it needs to receive 

tlie requested return on tlie surcharge iii order to meet its loan covenants for 2008. 

Has EKPC’s financial condition significantly improved over the past twelve 

months? 

While EISPC’s actual 12-montl1 TIER levels througli April 2008 seemed to 

indicate aii improved financial situation, they do not represent a clear 

iiiiproveiiieiit in EKPC’s financial condition for tlie following reasons: Tlie first 

reason is that tlie numbers include a one h i e  book iiicoine pickup of $15,857,5 16 

due to tlie final settlement of tlie EPA lawsuits. Tlie second reason is that EICPC 

typically earns most of its margins in the January-March period so tlie numbers 

tllrougli April reflected above average results that EISPC had in January & 

February 2008. The April TIER aiid DSC fell from 1.44 aiid 1.17 to 1.19 aiid 

1 .00, respectively, in June, as indicated iii Exhibit DGE- Suppleinental 1 .  If you 

reinove tlie effects of tlie EPA settlement, which is reflected in Exhibit DGE- 

Supplemental 2, the Julie results fall to 1.04 aiid 0.91-clearly levels that do not 

reflect overearning. Anotlier significant item that affected EISPC’s results tllrougli 

Jime was the Gilbei-t Uiiit outage. EICPC absorbed $2,000,000 in forced outage 

power purchase costs in Julie aiid will have to absorb around $5,000,000 more in 

July. Tlie total EKPC unrecovered forced outage costs, for the year to date 

througli July, amounts to about $12,500,000. 

Does EKPC expect to earn sufficient margins in 2008 to meet its loan 

covenants? 

That is riot clear at this time. Right iiow EKPC runs tlie risk of iiot iiieetiiig tlie 

DSC covenants of both its mortgage with RUS and tlie Credit Facility. Exhibit 

3 



1 

2 

3 

4 

5 

6 

7 

8 Q. 

9 

io  A. 

11 

12 

13 

14 

1s 

16 Q. 

17 

18 A. 

19 

20 Q. 

21 

22 

DGE- Supplemental 3 sliows EKPC's projection of its 2008 margins, based on 

actual results tlvough Julie and budget iiifoniiatioii tlwougli the remainder of the 

year. As sliowii in Exhibit DGE- Suppleineiital4, those projected margins would 

not allow EKPC to meet tlie RUS mortgage aiid Credit Facility coveiiants, based 

on tlie best two of the last three years. EIQC is now deferring some iiiainteiiaiice 

on its generation plants, deferring a computer software upgrade, and is reviewing 

other areas in hopes of reducing 2008 expenses by at least $5,000,000. 

What are the consequences to EKPC of failure to satisfy those loan 

covenants? 

If EKPC does not meet the loaii covenants, tlie lenders in tlie Credit Facility can 

place EIQC in default and refuse to advance additional funds or call tlie loan 

funds outstaiidiiig. If called, tlie loan would be due aiid payable immediately. 

EKPC does not have the fLinds to repay tlie lenders. EIQC would also be in 

potential default oil tlie RTJS Mortgage and RUS could refuse to advance any 

more loaii funds. 

Has EKPC significantly improved its equity level since the base rate increase 

granted in PSC Case No. 2006-00472? 

No. EKPC's equity as of Julie 30,2008, was 6.5%, well below the 10-12.5% goal 

EIWC needs to be considered a strong credit by tlie investment community. 

EKPC testimony in PSC Case No. 2006-00472 stated that EKPC anticipated 

an increasing need to rely on private financing for generation projects in the 

future. Has this situation changed in any significant respect? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

No. As of today, RTJS is still not leiidiiig inoriey for coal-fired or iiuclear base 

load generation. hi addition to financing base load generation outside of RTJS, 

EKPC will iieed to renew the Credit Facility to flind cash flow needs. 

Does EKPC believe that setting a TIER level below 1.35 for the 

environmental surcharge would be an impediment to resolving its financial 

difficulties? 

Yes. The granting of a TIER of 1.35 signals to the investiiient coiiimmity that 

EKPC is continuing to try to improve its fiiiaiicial position. It also sends the signal 

that the Coimiiissioii recognizes the need for EKPC to have strong fiiiancials-a 

very strong plus for the iiivestiiieiit community. 

Have EKPC and KIUC reached any agreement regarding an appropriate 

adjustment to the CWIP-related interest and TIER margins, to account for 

costs being recovered in base rates? 

Yes. EKfJC and IUUC agree that the total amount of CWIP-related interest and 

TIER margins for facilities included in this case, which was recovered through 

base rates, was $3.904 million. However, this amount was reduced by $2.892 

iiiillioii ($3.904/1.35 TIER) through an AFUDC offset. The difference is the 

agreed adjustiiieiit in this case of $1.012 million. 

Does that adjustment resolve concerns that EKPC has attempted to recover 

both a return on Construction Work-In-Progress (“CWIP”) and on 

capitalizing Allowance for Funds Used During Construction (“AFUDC”)? 

Yes, EISPC and KJUC agree that this will address that conceiii. 



1 Q- 

2 

3 

4 A. 

5 

6 

7 

8 

9 

10 

11 Q. 

12 

13 A. 

14 

15 

16 

17 

18 Q. 

19 A. 

20 

21 Q. 

22 

23 A. 

24 

Have EKPC and KIUC agreed that the requested revenue requirement 

should be reduced to reflect savings in SO2 and NOx emission allowance 

expenses which should result from the projects involved in the case? 

No. Tlie revenue requirement in the application did not include a request for the 

recovery of emission allowance expense. It is recovered througli a separate 

inontlily adjustment that automatically passes the cost tlwougli tlie surcharge. 

This second adjustrnerit will be lower because of the reduced need for allowances 

when the scrubbers are placed into operation. KIUC now agrees with EIGC that 

no reduction in EKPC's proposed revenue requirement is needed to account for 

those future savings. 

Have EKPC and KIUC reached a formal settlement of the various issues 

raised by KIUC in this case? 

Yes. Tlie proposed Settlement Agreement in this case is attached to tlie Joint 

Motion for Approval of a Settlement Agreement, as Exhibit "1 . ' I  EKPC and 

KIUC contend that it represents an appropriate settleinent of tlie case, and 

establishes reasonable rates and a cost-effective plan for EKPC's environmental 

surcharge. 

Have IEKPC and KIUC agreed on the appropriate effective date? 

Yes. The effective date will be for seivice rendered on and after November 1 , 

2008, wliicli will siinplify EKPC's billing to its irieinber systems. 

Are there any other specific commitments of the parties to the Settlement 

Agreement? 

EKPC will agree to certify to the Commission, and will request its ineinber 

distribution system Owen Electric Cooperative to also certify, that no proposals 



1 

2 

3 Q. Does this conclude your testimony? 

4 A. Yes, it does. 

5 

will be inade in this case, or iii PSC Case No. 2007-00378, to change the 

irietliodology for allocating of the surcharge to customers. 
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

THE APPLICATION OF EAST KENTUCKY 
POWER COOPERATIVE, INC., FOR APPROVAL 
OF AN AMENDMENT TO ITS 
ENVIRONMENTAL COMPLIANCE PLAN AND ) 

) 
) 
) Case No. 2008-00115 

ENVIRONMENTAL SURCHARGE 1 

STATE OF KENTUCKY ) 

COUNTY OF CLARK ) 
1 

David G. Eames, being duly sworn, states that he has read the foregoing prepared 

testimony and that he would respond in the same manner to the questions if so asked upon taking 

the stand, and that the matters and things set forth therein are tnre and correct to the best of his 

luiowledge, information and belief. 

David G. Eames 

d 
Subscribed and sworn before me on this - 

Notary Public 

My Commission expires: 5 /s so// / /  


